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COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


ARIZONA— Supreme  Court. 
EDWARD  KENT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

RICHARD  E.  SLOAN.  FLETCHER  M.  DOAN. 

JOHN  H.  CAMPBELL.    .  FREDERICK  S.  NAVE. 


CALIFORNIA— Supreme  Court. 
WILLIAM  H.  BEATTY.  Chief  Justice. 

ASSOCIATE  JUSTICES. 

THOMAS  B.  McFARLAND.i  LUOIEN  SHAW. 

F.  W.  HENSHAW.  W.  G.  LORIGAN. 

F.  M.  ANG ELLOTTI.  M.  O.  SLOSS. 

HENRY  A.  MELVIN.« 


District  Courts  of  Appeal. 

First  District. 
J.  A.  COOPER,  Presiding  Judge. 
S.  P  HALL.  F.  H.  KERRIGAN. 

Second  District 
M.  T.  ALLEN,  Presiding  Judge. 
J.  W.  TAGGART.  VICTOR  E.  SHAW. 

Third  District. 
N.  P.  CHIPMAN,  Presiding  Judge. 
E.  C.  HART.  A.  G.  BURNETT.  . 

COLORADO — Supreme  Court. 
ROBERT  W.  STEELE,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

JOHN  CAMPBELL.  GEO.  W.  BAILEY. 

JOHN  M.  MAXWELL.  WILLIAM  H.  GABBERT. 

L.  M.  GODDARD.  J.  C.  HELM. 


»  Died  Sept  16,  1908. 

1  Elected  to  rocceed  Thomas  B.  McFarland. 
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IDAHO — Supreme  Court. 

JAMES  F.  AILSHIE.  Chief  Justice. 

JUSTICES. 

ISAAC  N.  SULLIVAN.  GEORGE  H.  STEWART. 

KANSAS — Supreme  Court. 
WILLIAM  A.  JOHNSTON.  Chief  Justice. 

JUSTICES. 

ROUSSEAU  A.  BURCH.  SILAS  PORTER. 

HENRY  F.  MASON.  CHARLES  B.  GRAVES. 

CLARK  A.  SMITH.  ALFRED  W.  BENSON. 

MONTANA— Supreme  Court 
THEO.  BRANTLY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

WM.  L.  HOLLOW  AY.  HENRY  C.  SMITH. 


NEVADA— Supreme  Court. 
G.  F.  TALBOT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

F.  H.  NORCROSS.  JAMES  G.  SWEENEY. 


NEW  MEXICO— Supreme  Court. 
WILLIAM  J.  MILLS,  Chief  Justice.   (4th  Dial.) 

ASSOCIATE  JUSTICES. 

JOHN  R.  McFIE.   (1st  Dist.)  F.  W.  PARKER.   (3d  Dist.) 

IRA  A.  ABBOTT.    (2d  Dist.)  WILLIAM  H.  POPE.   (5th  Dist) 

EDWARD  A.  MANN.   (Gth  Dist) 

OKLAHOMA— Supreme  Court. 

R.  L.  WILLIAMS,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

JESSE  J.  DUNN.  SAMUEL  W.  HAYES. 

MATTHEW  J.  KANE.  JOHN  B.  TURNER. 

Criminal  Court  of  Appeals. 

HENRY  M.  FURMAN,  Pbesiding  Judge. 

Associate  Judges. 
H.  G.  BAKER.  THOMAS  II.  DOYLE. 

OREGON — Supreme  Court. 
ROBERT  S.  BEAN,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

FRANK  A.  MOORE.  ROBERT  EAKIN. 

COMMISSIONERS. 

W.  T.  SLATER.  WILL.  R.  KING. 
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UTAH — Supreme  Court. 
WM.  M.  McCARTY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

8TRAUP.  J.  E.  FR 

WASHINGTON— Supreme  Court. 

HIRAM  E.  HADLET,  Chief  Justice. 

ASSOCIATE  JUSTICES. 


WYOMING— Supreme  Court. 
CHARLES  N.  POTTER,  Chiej  Justice. 

ASSOCIATE  JUSTICES. 


R.  O.  DUNBAR. 
FRANK  H.  RUDKIN. 
MARK  A.  FULLERTON. 


MILO  A.  ROOT. 
HERMAN  D.  CROW. 
WALLACE  MOUNT. 


CYRUS  BEARD. 


RICHARD  H.  SCOTT. 
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SUPREME  COURT  OF  THE  STATE  OF  UTAH. 


Revised  and  Adopted  at  Sam  Lake  City,  Mat  2,  1896.  Being  of  the  January  Term 
or  That  Year,  with  Amendments  Thereto  to  Date,  January,  1908. 


Bole  1.  CALENDAR— TITLES  OF  CAS- 
ES. The  clerk  of  this  court  shall  keep  his 
office  at  the  place  where  sessions  of  this  court 
are  held.  Three  days  before  the  first  day  of 
each  term  he  shall  prepare  with  an  Index  of 
cues  a  calendar  for  each  member  of  the 
court,  at  least  one  hundred  for  the  bar, 
wherein  the  causes  brought  Into  this  court 
shall  be  entered  in  the  following  order,  viz. : 
1st— Criminal  causes  arising  under  the  laws 
of  the  state.  2d — All  other  causes  in  the  or- 
fer  of  the  filing  of  the  transcript. 

In  the  title  of  ail  cases  in  this  court,  the 
plaintiff  in  the  court  below  shall  be  first  nani- 
*i  being  called  appellant  or  respondent  as 
the  case  may  be. 

Rule  2.  TRANSCRIPT— TIME  FOR  FIL- 
ING—HOW  CERTIFIED— HOW  PREPAR- 
ED. In  all  cases  where  an  appeal  shall  be 
perfected,  a  transcript  of  the  record  shall  be 
filed  in  this  court  within  thirty  days  after 
fcoch  appeal  shall  have  been  perfected,  unless 
farther  time  is  given  by  this  court,  or  a  jus- 
tice thereof  on  good  cause  shown  by  affidavit. 
This  transcript  shall  be  certified  to  be  correct 
by  the  attorneys  of  the  respective  parties  or 
by  the  clerk  of  the  court  from  which  the  ap- 
peal is  taken;  and  such  transcript  shall  be 
£ed  with  the  clerk  of  the  district  court  where 
'be  same  was  tried  and  by  him  promptly 
transmitted  to  this  court  on  the  order  of  the 
attorney  for  the  appellant.  The  pleadings, 
proceedings,  and  papers  shall  be  chronologic- 
%  arranged  in  the  transcript  and  the  pages 
"f  Mid  transcript  shall  be  numbered  and  the 
transcript  shall  be  prefaced  with  an  alpha- 
ktioal  Index,  specifying  the  page  on  which 
*aeh  separate  paper,  pleading,  proceeding  and 
'te  testimony  of  each  witness  is  found :  pro- 
Tided,  that  the  appellant  or  his  attorneys  may 
by  precipe  indicate  to  the  clerk  what  of  the 
•iles  of  the  cause  shall  be  Inserted  in  the 
transcript,  and  in  such  case  if  the  record 
'bail  be  insufficient,  it  shall  be  perfected  at 
to  cost;  and  if  unnecessarily  voluminous  the 

WP.  (v 


cost  of  the  unnecessary  parts  shall  be  taxed 
against  him. 

Rule  8.  EFFECT  OF  FAILURE  TO  FILE 
TRANSCRIPT  IN  TIME.  If  the  transcript 
be  not  filed  within  the  time  prescribed  or  al- 
lowed, the  appeal  may  be  dismissed  on  mo- 
tion during  the  first  week  of  the  term  with- 
out notice,  and  at  any  time  afterwards  upon 
notice.  A  cause  so  dismissed  without  notice 
may  be  restored  during  the  same  term  on  no- 
tice of  five  days  to  the  adverse  party  and  for 
good  cause  shown,  but  unless  so  restored,  the 
dismissal  shall  be  final. 

Rule  4.  MODE  OF  PROCEDURE  TO  OB- 
TAIN DISMISSAL  — CLERK'S  CERTIFI- 
CATE. On  such  motion  there  shall  be  pre- 
sented to  the  court  the  certificate  of  the  clerk 
of  the  court  below,  under  the  seal  of  such 
court,  certifying  the  amount  or  character  of 
the  judgment,  the  date  of  its  rendition,  the 
fact  and  date  of  the  filing  of  the  notice  of 
appeal,  and  the  fact,  date  and  mode  of  serv- 
ice thereof,  the  fact  and  date  of  the  filing  of 
the  undertaking  on  appeal  and  that  the  same 
is  in  due  form,  and  also  that  appellant  has 
received  a  certified  transcript  of  the  record 
or  that  he  has  failed  to  request  one,  or  has 
failed  to  pay  the  legal  fees  therefor,  if  the 
same  were  demanded;  but  in  case  the  tran- 
script has  been  certified  to  be  correct  by  the 
attorneys  of  the  respective  parties,  the  fact 
and  date  thereof  may  be  shown  by  any  one 
of  them  by  affidavit. 

Rule  5.  ERRORS  IN  TRANSCRIPT- 
HOW  CORRECTED.  For  the  purpose  of 
correcting  any  error  or  defect  hi  the  tran- 
script either  party  may  suggest  the  same  in 
writing  to  this  court,  specifying  such  error 
or  defect,  and  obtain  an  order  that  the  proper 
clerk  certify  the  whole  or  part  of  the  record, 
as  may  be  required;  or  the  same  may  bo 
corrected  by  stipulation  of  counsel  in  open 
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court  before  argument.  If  the  attorney  of 
the  adverse  party  be  not  present,  or  if  the 
fact  of  the  alleged  error  or  defect  be  contro- 
verted by  him,  the  suggestion  must  be  ac- 
companied by  an  affidavit  showing  the  ex- 
istence of  the  error  or  defect  alleged. 

Rule  6.  ABSTRACTS— WHEN  TO  BE 
FILED— WHAT  TO  CONTAIN.  The  appel- 
lant shall  within  fifteen  days  after  the  tiling 
of  the  transcript,  prepare  and  file  with  tiie 
clerk  ten  copies  of  a  printed  abstract  of  the 
record  in  each  case,  and  at  the  same  time 
shall  serve  a  copy  of  such  abstract  upon  the 
attorney  for  the  respondent  Said  abstract 
shall  contain  an  index  and  set  forth  the 
title  of  the  cause  with  the  date  of  the  filing 
of  all  papers  in  the  court  below  embodied  in 
the  transcript,  and  a  brief  statement  of  the 
contents  of  each  pleading  and  paper,  and 
shall  set  forth  fully  the  substance  of  the 
pleadings  and  of  the  evidence,  if  any,  and  the 
points  relied  upon  for  the  reversal  of  the 
judgment  or  decree  or  order  appeal  from,  and 
appellant  shall  refer  to  the  page  numbers  in 
the  transcript  on  the  margin  of  the  abstract 
in  such  manner  that  orders,  pleadings,  papers 
and  evidence  referred  to  In  the  abstract  may 
be  easily  found  in  the  record. 

Rule  7.  RESPONDENT  MAY  FILE  AB- 
STRACT. The  respondent's  counsel  may,  If 
he  be  not  satisfied  with  the  abstract  or 
abridgment  of  the  record  by  the  appellant's 
counsel,  within  fifteen  days  after  the  same  is 
filed,  file  with  the  clerk  ten  copies  of  such  fur- 
ther abstract  as  he  may  deem  necessary  to  a 
full  understanding  of  the  merits  of  the  cause. 

Rule  8.  EFFECT  OF  FAILURE  TO  FILE 
ABSTRACT  IN  TIME,  OR  TO  FILE  PROP- 
ER ABSTRACT— COSTS.  In  case  the  appel- 
lant shall  neglect  to  file  an  abstract  In  com- 
pliance with  the  rules  of  this  court,  the  oppo- 
site party  may  file  the  abstract  and  prepare 
the  cause  for  a  hearing  ex  parte  and  have 
the  costs  taxed  therefor,  or  the  court  may  dis- 
miss the  appeal;  and  If  the  abstract  filed 
shall  not  present  the  parts  of  the  record  to 
which  reference  is  made  In  the  assignment  of 
errors,  the  appeal  may  be  dismissed. 

Rule  9.  EXTENDING  TIME  TO  FILE 
TRANSCRIPTS,  ABSTRACTS  AND 
BRIEFS.  For  good  cause  shown  by  affidavit 
the  court  or  any  justice  thereof  may  extend 
the  time  for  the  filing  of  transcripts,  ab- 
stracts and  briefs.  But  only  one  extension 
shall  be  made  except  on  two  days'  notice  to 
opposite  party. 

Rule  10.  (As  Amended.)  BRIEFS— SERV- 
ICE OF  SAME— TIME  FOR  FILING— EF- 
FECT OF  FAILURE  TO  FILE.  The  attor- 
ney for  the  appellant  shall  serve  on  the  at- 


torney for  the  respondent  a  copy  of  his  points 
and  authorities  in  the  form  of  a  printed  brief, 
at  least  fifteen  days  before  the  commence- 
ment of  the  ensuing  term,  and  within  ten 
days  from  the  service  of  appellant's  brief, 
counsel  for  the  respondent  shall  serve  upon 
the  appellant's  counsel  a  like  copy  of  his 
points,  and  authorities,  and  before  the  first 
day  of  the  term  the  attorney,  for  each  of  the 
respective  parties,  shall  file  with  the  clerk 
ten  copies  of  his  brief,  and  of  any  reply  brief 
which  counsel  may  wish  to  file;  and  the  ap- 
pellant, in  his  brief,  shall  plainly  and  dis- 
tinctly set  forth  the  particular  errors  upon 
which  he  relies  for  a  reversal  of  the  judg- 
ment or  order  of  the  court  below,  and  shall 
make  therein  a  brief  statement  of  the  facts 
necessary  for  the  consideration  and  determi- 
nation of  the  points  relied  upon  for  a  rever- 
sal, and  shall  make  careful  reference  to  the 
abstract  as  to  each  of  said  facts,  or  the 
transcript  when  such  fact  is  not  contained  In 
the  abstract. 

If  the  respondent  controverts  the  facts 
contained  in  appellant's  brief,  he  shall,  in 
like  manner  as  the  appellant,  make  a  state- 
ment and  references  in  his  own  brief.  "For 
failure  of  the  appellant  to  file  his  brief  of 
points  and  authorities  as  required  in  this 
rule,  the  court  may,  in  its  discretion,  affirm 
the  judgment  appealed  from,  dismiss  the  ap- 
peal, or  may  examine  the  record,  and  render 
such  judgment  as  it  may  deem  just ;  and  for 
failure  of  respondent  to  file  his  briefs  as  re- 
quired by  this  rule,  he  shall  not  be  heard  on 
the  merits  of  the  cause." 

Rule  11.  SIZE  AND  STYLE  OF  REC- 
ORDS FILED— WHEN  PRINTING  DIS- 
PENSED WITH— COST  OF  PRINTING. 
All  abstracts  of  the  record  and  briefs  here- 
after filed  In  this  court  shall  be  printed  on 
unruled  white  paper  of  the  size  and  style 
now  used  in  the  supreme  court  of  the  United 
States,  and  in  small  pica  type  with  one  incli 
for  margin,  but  by  leave  of  court  or  one  of 
the  justices  thereof  a  brief  and  abstract  (in 
criminal  cases)  of  another  character  may  be 
filed.  And  the  expense  of  printing  abstracts 
and  briefs,  not  to  exceed  seventy-five  cents 
for  each  page,  may  be  taxed  as  other  costs. 

Rule  12.  OBJECTION  TO  RIGHT  OF  AP- 
PELLANT TO  BE  HEARD.  All  technical 
objections  affecting  the  right  of  the  appellant 
to  be  heard  on  the  merits  of  a  cause,  must 
be  taken  at  the  first  term  or  adjourned  term 
after  the  abstract  Is  filed,  and  must  be  speci- 
fied In  writing  filed  at  least  one  day  before 
the  cause  Is  called  for  argument,  or  will  not 
be  regarded.  Such  objections  must  be  pre- 
sented to  the  court  before  any  argument  up- 
on the  merits. 

Rule  13.  TERM  CASES  WILL  BE 
HEARD.  Cases  appealed  into  this  court  will 
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not  be  heard  at  any  particular  term  unless 
the  abstract  of  the  record  shall  be  filed 
twenty  dayg  before  the  commencement  of 
such  term,  or  unless  the  appellant  shall  In 
writing  present  a  satisfactory  excuse  for  not 
having  so  filed  the  abstract;  but  this  rule 
shall  not  apply  to  cases  docketed  for  the  pur- 
pose of  dismissal  under  the  rules  of  this 
court. 

Rule  14.  MOTIONS  — NOTICE— TIME 
MAT  BE  EXTENDED.  All  motions  shall  be 
in  writing,  subscribed  by  counsel  and  filed 
with  the  clerk,  and  in  cases  where  a  notice  of 
motion  Is  required,  the  time  prescribed  there- 
of, may  be  shortened  by  any  Justice  of  the 
court  as  well  as  by  the  court 

Rule  15.  STIPULATIONS  AND  AGREE- 
MENTS. All  stipulations  and  agreements  of 
parties  or  their  attorneys  in  respect  to  a 
cause  shall  be  reduced  to  writing,  signed  by 
them,  and  filed  with  the  clerk  or  stated  in 
open  court  and  entered  by  the  clerk ;  other- 
wise the  same  will  be  disregarded.  Counsel 
obtaining  any  order  or  judgment  may  be  re- 
quired by  the  clerk  to  furnish  to  him  the 
form  of  the  same. 

Rule  16.  CAUSES  SUBMITTED  ON 
BRIEFS.  Any  cause  may  be  submitted  on 
brief  by  stipulation,  and  either  party  may 
submit  a  cause  on  his  behalf  on  brief  filed 
and  without  oral  argument. 

Rule  17.  TIME  GIVEN  FOR  ORAL  AR- 
GUMENT— WHO  MAY  BE  HEARD.  Coun- 
sel for  each  party  shall  be  allowed  one  hour, 
to  be  divided  among  associates  as  they  may 
desire,  but  the  court  in  special  cases  will  al- 
low further  time.  Each  defendant  who  ap- 
peared separately  in  the  court  below  and  an 
lntervenor,  may  be  heard  through  his  own 
counsel. 

Rule  18.  OPINIONS— TO  BE  FILED  BY 
CLERK— NOTICE  OF  DECISIONS.  All 
opinions  of  the  court  after  having  been  final- 
ly corrected,  shall  be  filed  by  the  clerk,  and 
shall  not  be  taken  from  the  clerk's  office ;  as 
soon  as  such  opinion  is  filed,  the  clerk  shall 
give  written  notice  of  the  same  to  the  at- 
torney for  each  party. 

Rule  19.  REMOVING  RECORDS— MAY 
BE  REMOVED  FOR  PREPARING  AB- 
STRACTS. No  papers  shall  be  taken  from 
the  files  of  this  court,  except  by  leave  of 
court,  or  one  of  the  justices  thereof ;  but  ap- 
pellants may  withdraw  the  transcript  of  the 
record  for  the  purpose  of  making  an  abstract, 
upon  giving  a  receipt  therefor  to  the  clerk, 
and  upon  such  withdrawal  may  retain  the 
same  for  eight  days,  but  no  more,  unless  up- 


on the  written  order  of  one  the  justices  of 
the  supreme  court  If  the  respondent  shall 
desire  to  make  an  abstract  of  the  record,  he 
may  withdraw  the  transcript  upon  giving  the 
like  receipt  and  retain  the  same  for  a  like 
time.  But  neither  party  shall  withdraw  the 
transcript  more  than  once.  All  records  and 
papers  of  said  court  shall  be  open  to  Inspec- 
tion by  the  public,  and  any  person  may  pro- 
cure or  make  copies  thereof. 

Rule  20.  REHEARINGS  —  TIME  AND 
MANNER  OF  APPLICATION— REMITTI- 
TUR—NOTICE  OF  DECISION.  Application 
for  rehearing  of  any  cause  shall  be  by  peti- 
tion to  the  court  signed  by  counsel,  briefly 
stating  the  points  wherein  it  is  alleged  the 
court  has  erred;  such  petition  to  be  filed 
within  twenty  days  next  after  the  filing  of 
the  opinion  in  the  case  and  served  on  the  op- 
posite party  who  may  file  bis  reply  thereto 
within  two  days.  Counsel  shall  accompany 
such  petition  with  a  brief  of  the  authorities 
relied  upon  In  support  thereof  and  the  certifi- 
cate required  by  law.  The  filing  of  a  petition 
for  a  rehearing  shall  suspend  proceedings  un- 
der the  decision  until  the  petition  for  a  re- 
hearing is  disposed  of.  Upon  the  determina- 
tion of  a  petition  for  a  rehearing,  or  where 
on  notice  to  the  party  against  whom  the  judg- 
ment Is  entered  In  any  case,  the  party  does 
not  signify  an  intention  to  move  for  a  re- 
hearing, the  clerk  shall  issue  remittitur  to 
the  court  below,  or  if  an  original  proceeding, 
a  copy  of  the  final  judgment  upon  payment 
of  the  balance  of  costs,  If  any,  due  to  the 
clerk  In  the  cause ;  and  where  a  judgment  or 
decree  of  the  court  below  Is  reversed  or  modi- 
fied, a  certified  copy  of  the  opinion  and  deci- 
sion in  the  case  shall  be  transmitted  with  the 
remittitur  to  the  court  below. 

Notice  of  an  order  granting  or  refusing  a 
rehearing  shall  be  given  in  writing  by  mail  to 
the  attorney  upon  each  side  of  the  case. 

Rule  21.  CLERK'S  FEES— DEPOSIT  RE- 
QUIRED. Whenever  an  action  shall  be 
brought  Into  this  court,  the  party  so  bringing 
the  cause  shall  pay  to  the  clerk  the  deposit 
required  by  law  to  pay  the  costs  as  they  ac- 
crue. 

Rule  22.  APPLICANTS  FOR  ADMIS- 
SION TO  BAR— COMMITTEE  TO  EXAM- 
INE. A  standing  committee  of  three  mem- 
bers of  the  bar  of  this  court  shall  be  appoint- 
ed to  serve  for  a  period  of  two  years,  whose 
duty  it  shall  be  to  examine  and  report  in 
writing  upon  the  qualifications  of  every  appli- 
cant for  admission  to  the  bar  of  this  court 
who  is  required  to  be  examined. 

Applications  for  admission  to  the  bar  must 
be  in  writing  signed  by  applicant  and  set 
forth  the  name,  age,  residence,  and  citizen- 
ship of  the  applicant ;  the  length  of  time  he 
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has  pursued  the  study  or  practice  of  the  law ; 
and  such  application  must  be  accompanied 
with  a  certificate  signed  by  two  members  of 
the  bar  certifying  to  the  good  character  of 
the  applicant 

Rule  28.  Improper,  Insulting  or  contemp- 
tuous language  or  conduct  of  attorneys  to  or 
concerning  each  other  in  court,  or  to  and  con- 
cerning the  court,  or  any  member  thereof, 
either  in  or  out  of  court,  will  be  considered 
and  treated  as  a  contempt  of  court 

Rule  24.  DOCKET  AND  CALL  OF  CAL- 
ENDAR. The  clerk  shall  keep  a  docket  and 
enter  thereon  each  case  In  the  order  in  which 
the  transcript  Is  filed,  and  prepare  calendars 
as  provided  In  rule  1.  On  the  first  day  of  the 
term  the  court  will  commence  calling  the  cas- 
es for  argument  In  the  order  they  have  been 
set  on  the  calendar  as  hereinafter  provided, 
and  proceed  from  day  to  day  during  the 
term,  until  all  the  cases  on  the  calendar  shall 
have  been  called;  and  If  the  parties,  or  ei- 
ther of  them,  shall  be  ready  when  the  case  Is 
called,  the  same  will  be  heard,  and  if  neither 
party  be  ready  to  proceed  in  the  argument 
the  case  shall  be  continued  for  the  term, 
except  that  upon  good  and  satisfactory  rea- 
sons therefor,  appearing  to  the  court,  on  mo- 
tion, tbe  case  may  be  postponed  to  a  later 
day  of  the  term  for  argument 

The  clerk  shall  set  In  the  order  in  which 
they  appear  on  the  docket,  three  cases  each 
day,  on  the  calender,  for  argument,  commen- 
cing with  the  first  day  of  the  term,  Saturdays 
and  holidays  being  excepted. 

All  motions  must  be  in  writing. 

No  stipulation  to  pass  a  case  without  con- 
tinuing It  for  the  term  will  be  recognized  as 
binding  upon  the  court 

Rule  25.  If  any  judge,  referee,  or  judicial 
officer  before  whom  a  cause  has  been  heard 
or  tried  before  the  bill  of  exceptions  in  such 
cause  is  settled,  dies,  is  removed  from  office, 
or  becomes  disqualified;  or  If  any  case  has 
been  beard  or  tried  In  part  before  one  judge 
and  In  part  before  bis  successor  in  office,  then 


it  shall  be  the  duty  of  the  successor  In  office 
of  any  judge  who  has  died,  been  removed 
from  office  or  becomes  disqualified,  or  whose 
term  of  office  has  expired,  to  settle  and  allow 
the  bill  of  exceptions  In  such  cause. 

If  any  judge  before  whom  a  cause  has  been 
tried  or  heard  is  absent  from  the  state  or  re- 
fuses to  settle  a  bill  of  exceptions  or  If  no 
mode  is  provided  by  law  for  the  settlement 
of  the  bill  of  exceptions  In  any  case,  then  the 
bill  of  exceptions  may  be  settled,  allowed, 
and  certified  by  the  Chief  Justice  or  any  one 
of  the  justices  of  this  court 

If  the  proposed  bill  of  exceptions  has  not 
already  been  served  on  the  adverse  party,  the 
same  shall  be  served  and  like  proceedings 
shall  thereupon  be  had  as  near  as  applicable 
as  If  the  same  were  to  be  presented  and  al- 
lowed by  a  District  Judge. 

Rule  26.  ASSIGNMENTS  OF  ERROR- 
EXCEPTION  TAKEN  —  REFERENCE 
MADE  IN  ABSTRACT  WHERE  SAME  CAN 
BE  FOUND.  The  appellant  shall  assign  er- 
rors In  writing,  subscribed  by  himself  or  his 
counsel,  and  shall  serve  a  copy  thereof  on 
tbe  respondent  or  his  counsel,  and  file  the 
original  with  the  clerk  of  this  court  within 
five  days  from  the  time  of  the  filing  of  the 
transcript  of  the  record  on  appeal.  If  the 
respondent  desires  to  assign  cross  errors,  he 
shall  do  so  in  writing,  and  shall  serve  a  copy 
thereof  on  the  appellant  or  bis  counsel,  and 
file  the  original  with  the  clerk  of  this  court 
within  five  days  from  the  time  of  service  of 
appellant's  assignments.  Such  service  may 
be  personal  or  by  mall.  Each  alleged  error 
shall  be  separately  stated.  When  the  alleg- 
ed error  Is  upon  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  sustain  or  justify 
the  verdict  or  decision,  the  particulars  where- 
in the  evidence  is  so  insufficient  shall  be 
specified.  The  said  assignments,  or  so  much 
thereof  relied  upon,  shall  be  set  forth  in  the 
printed  abstract,  together  with  references  to 
the  pages  in  the  transcript  and  abstract 
where  the  rulings  and  exceptions  pertaining 
thereto  appear.  This  rule  shall  go  In  effect 
and  apply  to  all  cases  filed  In  this  court  on 
and  after  November  1, 1905. 
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CDEA  et  aL  r.  HOLLYWOOD  CEMETERY 
ASS'N  et  al.    (L.  A.  1,948.) 

(Supreme  Court  of  California.    July  8,  1908. 
On  Rehearing,  Aug.  13,  1908.) 

1.  Corporations—  Unpaid  Subscriptions  — 
Assessments— I  nj  unction. 

In  an  action  to  enjoin  the  sale  of  shares  of 
stock  for  a  delinquent  assessment  on  unpaid  sub- 
scriptions, on  the  ground  that  other  shares  had 
not  been  assessed,  the  complaint  was  framed  up- 
on the  theories:  First,  that  the  unassessed 
shares  were  not  fully  paid  up  and  stood  upon 
the  same  plane  as  to  assessments  as  the  stock 
held  by  plaintiffs,  and  that  the  assessment  should 
have  been  levied  upon  them  as  well  as  upon 
plaintiffs'  shares;  and,  secondly,  that,  if  the 
unassessed  shares  were  fully  paid  up,  the  shares 
held  by  plaintiffs  were  equally  so,  that  they  had 
been  purchased  by  plaintiffs  in  good  faith  and 
for  value,  and  upon  the  representations  of  the 
corporation  that  said  shares  were  fully  paid 
up.  Held,  that  plaintiffs  could  not  insist  that 
the  evidence  showed  their  shares  to  have  been 
fully  paid,  as  the  complaint  was  not  framed  on 
that  theory,  but  was  in  fact  framed  on  the  the- 
ory that  their  shares  were  not  issued  as  fully 
paid  stock. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  f  480.] 

2.  8 ami— Evidence. 

In  an  action  to  restrain  the  sale  of  cor- 
porate stock  for  a  delinquent  assessment  on  un- 

Eaid  subscriptions,  on  the  ground  that  all  shares 
ad  not  been  assessed,  evidence  held  sufficient  to 
show  that  plaintiffs'  shares  were  subscription 
shares  not  fully  paid  for,  and  that  the  shares 
not  assessed  were  fully  paid. 

3.  Same— Issue  of  Stock  as  Fully  Paid- 
Power  of  Directors  —  Rights  of  Other 
Stockholders. 

Directors  of  a  corporation  have  a  right  to 
issue  stock  as  fully  paid  up,  on  such  terms  and 
at  such  price  as  they  see  fit,  and.  in  the  absence 
of  fraud,  their  action  is  final,  and  cannot  be  at- 
tacked by  the  stockholders  or  the  validity  of  the 
issne  assailed  on  the  ground  that  the  considera- 
tion was  inadequate. 

4.  Same— Distribution  of  Capital. 

Where  a  new  corporation  takes  the  property 
of  an  old  corporation,  for  which  fully  paid  stock 
is  issued  to  a  trustee  to  be  distributed  among 
the  stockholders  in  the  old  corporation,  the 
stockholders  in  the  new  corporation  cannot  ob- 
ject that  the  transaction  Is  in  violation  of  Civ. 
Code.  8  309,  prohibiting  the  distribution  of  the 
capital  of  a  corporation  prior  to  its  dissolu- 
tion. 

5.  Same. 

Under  Civ.  Code.  I  809,  prohibiting  the 
distribution  of  the  capital  of  a  corporation  prior 
to  its  dissolution,  neither  the  directors  of  the 
corporation  nor  its  stockholders  have  any  right 
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to  distribute  the  corporate  capital  or  the  prop- 
erty received  in  exchange  for' it  among  the 
stockholders. 

6.  Same— Assessment  on  Stock— Authority 
to  Make—  De  Facto  Directors. 

Even  if  directors  of  a  corporation,  by  rea- 
son of  the  invalidity  of  the  issue  of  stock  to 
them,  were  not  de  jure  directors,  they  were  at 
least  de-facto  directors,  and  as  such  had  ample 
power  to  levy  an  assessment  on  unpaid  subscrip- 
tions, and  their  right  to  do  so  cannot  be  collat- 
erally questioned  or  attacked. 

7.  Same  —  Part  of  Stock  Fcllt  or  Partly 
Paid. 

Under  Civ.  Code,  f  382,  providing  that  an 
assessment  on  corporate  stock  may  be  for  the 
full  amount  unpaid  upon  the  stock  to  meet  the 
liabilities  or  to  satisfy  claims  of  creditors,  it  is 

E roper,  where  part  of  the  stock  of  a  corporation 
as  been  fully  paid  or  partly  paid,  to  levy  an 
assessment  for  the  unpaid  portions  of  the  sub- 
scription price  upon  those  other  shares  upon 
which  a  less  amount  or  nothing  has  been  paid, 
in  order  to  equalise  the  subscription  payment  on 
all  the  stock. 

8.  Same. 

Assessment  is  the  proper  method  to  collect 
unpaid  subscriptions  to  corporate  stock. 

9.  Same— Transfer  of  Shabes— Bona  Fide 
Purchasers— Estoppel  of  Corporation. 

Before  the  amendment  of  Civ.  Code,  8  323, 
requiring  certificates  of  stock  issued  prior  to  the 
payment  of  the  full  amount  due  to  state  the 
amount  paid,  a  corporation  had  the  right  to  is- 
sue its  shares  for  cash  or  upon  credit,  and  was 
not  required  to  have  the  certificate  show  the 
terms  on  which  it  was  Issued,  and  purchasers 
of  shares  had  no  right  to  assume  that  the  stock 
was  fully  paid,  and  no  estoppel  by  representa- 
tion could  be  invoked  against  the  corporation. 

10.  Same. 

Certificates  of  corporate  stock  are  not  ne- 
gotiable instruments,  and  the  stock  represented 
is  subject  to  assessment  for  subscription  calls, 
though  in  the  hands  of  purchasers  having  no 
knowledge  that  the  subscription  is  unpaid. 

11.  Same— Sale  for  Unpaid  Subscription— 
Rights  of  Purchases. 

When  a  corporation  offers  stock  for  sale  to 
pay  a  delinquent  assessment,  it  acts  as  the 
agent  of  the  delinquent  stockholder,  and  the  pur- 
chaser takes  the  title  that  the  delinquent  stock- 
holder had.  and  no  other,  and  he  takes  it  sub- 
ject to  liability  for  the  unpaid  subscription  price. 

Shaw,  J.,  dissenting.  Beatty,  O.  J.,  dissent- 
ing on  rehearing. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Frank  F.  Oster,  Judge. 

Action  by  M.  F.  O'Dea  and  others  against 
the  Hollywood  Cemetery  Association  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiffs appeal.  Affirmed. 
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•Frank  Q.  FTnU'yson,  Walpole  Wood,  and 
Jesse  F.  Waterman,  for  appellants.  J.  S. 
Chapman,  B.  C  Moore,  and  Herbert  Cutler 
Brown,  for  respondents. 

LOBIGAN,  J.  This  action  was  brought  by 
four  stockholders  of  the  defendant  corpora- 
tion against  It,  and  Its  board  of  directors,  to 
enjoin  the  sale  by  them  of  7,690  shares  of 
stock  of  said  corporation,  owned  by  plaintiffs, 
for  a  delinquent  assessment  of  $4  a  share 
levied  on  said  stock.  The  corporation  was 
organised  October  26,  1880,  with  a  capital 
stock  of  $200,000,  divided  Into  20,000  shares 
of  the  par  value  of  $10  a  share.  All  the 
stock  of  the  corporation  was  Issued.  The 
seven  directors  of  the  company  subscribed 
for,  and  there  was  Issued  to  them,  10  shares 
each,  and  the  remaining  19,930  shares  were 
issued  In  two  certificates;  one  certificate 
numbered  8  being  for  7,680  shares,  and  an- 
other certificate  numbered  9  being  for  12,250 
shares.  Certificate  No.  8  was  Issued  to  F.  W. 
Samuelson  Individually,  and  No.  9  to  F.  W. 
Samuelson,  as  trustee.  The  assessment  In 
question  was  levied  on  7,750  shares  of  the 
corporate  stock  which  embraced  the  70 
shares  originally  Issued  to  the  directors  of 
the  corporation,  and  the  7,680  shares  Issued 
to  Samuelson  Individually,  represented  by 
certificate  No.  8,  and  to  which  particular 
shares  the  plaintiffs  had  succeeded  as  pur- 
chasers. This  assessment,  levied  upon  the 
7,750  shares  only,  was  levied  upon  the  theory 
that  these  shares  were  not  fully  paid  up 
shares,  and  was  levied  as  a  call  for  an  un- 
paid portion  of  the  subscription  price  thereof. 
No  assessment  was  levied  upon  the  remainder 
of  the  shares  of  the  capital  stock,  being  the 
12,250  shares  Issued  to  Samuelson,  as  trustee, 
and  represented  by  certificate  No.  9,  upon  the 
theory  that  said  stock  was  fully  paid  up,  and 
not  subject  to  said  assessment  or  call.  The 
assessment  on  60  of  the  shares  originally  Is- 
sued to  the  directors  was  paid.  The  other 
10  shares  so  issued  to  the  directors  were  ac- 
quired by  plaintiffs,  and  upon  these  shares 
and  the  7,680  acquired  by  them,  and  repre- 
sented by  certificate  No.  8  issued  to  Samuel- 
son Individually,  they  refused  to  pay,  con- 
tending that  the  assessment  was  Invalid,  and 
it  Is  the  validity  of  such  assessment  that  is 
Involved  in  this  action.  The  complaint  was 
framed  upon  the  theories:  First,  that  the 
12,250  shares  represented  by  certificate  No. 
9  were  not  fully  paid  up  and  stood  upon  the 
same  plane  as  to  assessments  as  the  balance 
of  the  stock  of  the  corporation,  and  that  the 
assessment  should  have  been  levied  upon 
them,  as  well  as  upon  the  7,750  shares ;  sec- 
ondly, that  if  the  12,250  shares  were  fully 
paid  up,  the  shares  held  by  the  plaintiffs 
were  equally  so,  that  they  had  been  pur- 
chased by  them  in  good  faith  and  for  value, 
and  upon  the  representation  of  the  corpora- 
tion that  said  shares  were  fully  paid  up,  and 
the  corporation  was  thereby  estopped  to  deny 
to  these  shares  the  character  of  fully  paid  up 
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stock,  and  the  claim  of  plaintiffs  Is  that  upon 
either  theory,  any  assessment  levied  should 
have  been  upon  all  the  shares  of  stock  of  the 
corporation,  and  that  a  levy  upon  a  portion 
thereof  only  was  invalid  for  want  of  equality. 
The  findings  of  the  court  were  against  the 
plaintiffs  upon  the  issues  made  under  these 
theories.  It  found  that  the  assessment  was 
valid  and  entered  judgment  in  favor  of  the 
defendants.  This  appeal  is  taken  by  the 
plaintiffs  from  the  judgment  accompanied  by 
a  bill  of  exceptions  bringing  up  the  evidence 
for  review  in  an  attack  by  them  upon  the 
sufficiency  of  the  evidence  to  sustain  the  find- 
ings. 

Before  approaching  a  consideration  of  the 
main  propositions  involved  In  the  attack  upon 
the  findings,  It  may  be  said  that,  as  to  the  10 
shares  originally  Issued  to  one  of  the  direc- 
tors of  the  corporation  and  held  by  one  of 
the  plaintiffs,  there  can  be  no  manner  of 
doubt  but  that  the  finding  of  the  court  that 
nothing  was  paid  on  Its  subscription  price 
save  a  10  per  cent  assessment  Is  correct. 
This  brings  us  to  a  consideration  of  the  real- 
ly controlling  question  on  this  appeal,  which 
is  the  correctness  of  the  findings  of  the  court 
as  to  the  status  of  the  stock  represented  by 
the  certificates  numbered  8  and  9,  respec- 
tively. 

It  must  be  conceded,  as  the  respondents 
freely  do,  that  If  the  7,680  shares  of  stock  in- 
cluded In  the  7,750  shares  upon  which  the 
assessment  in  question  was  levied,  stood  in 
the  same  position  with  reference  to  the  pay- 
ment, or  nonpayment  of  the  subscription 
price  thereof,  as  the  12,250  shares  did  which 
were  not  assessed,  such  assessment  would 
clearly  be  void  for  want  of  equality  in  its 
levy.  The  court  found  that  it  did  not  stand 
in  the  same  position.  As  to  certificate  No. 
8  for  the  7,680  shares,  the  court  found:  That 
on  October  16,  1899,  F.  W.  Samuelson,  who 
was  then  president  of  the  defendant  corpora- 
tion, caused  to  be  issued  to  himself  the  cer- 
tificate representing  such  shares;  that  he 
caused  said  certificate  to  be  Issued  without 
any  authority  of  the  board  of  directors  of 
the  corporation  therefor;  that  nothing  what- 
ever was  paid  upon  said  certificate  at  the 
time  of  Its  issuance;  and  that  nothing  has 
been  paid  thereon  since,  with  the  exception 
of  an  assessment  of  10  per  cent  levied  in 
March,  1904.  The  court  however,  found  that 
after  the  issuance  of  said  certificate,  by  levy- 
ing and  collecting  the  assessment  of  March, 
1904,  and  by  other  acts  and  conduct  on  its 
part  the  corporation  recognized  and  treated 
the  said  certificate  as  having  been  validly  is- 
sued to  said  Samuelson,  upon  his  credit  tor 
the  full  par  value  thereof,  and  Is  now  estop- 
ped to  assert  that  said  certificate  or  the  said 
shares  are  invalid,  but  is  not  estopped  to 
deny  that  anything  has  been  paid  thereon  in 
addition  to  said  assessment  levied  in  the 
month  of  March  aforesaid.  The  finding  of 
the  court  as  to  the  12,250  shares  evidenced  by 
certificate  No.  9  was  that  they  were  fully 
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paid  shares  of  stock  of  the  corporation  issued 
in  consideration  of  property  received  by  it 

The  main  attack  made  by  appellants  here 
is  aa  to  the  sufficiency  of  tbe  evidence  to 
sustain  these  findings,  and  a  consideration  of 
this  attack  will  necessitate  a  somewhat  ex- 
tended reference  to  the  transactions  sur- 
rounding the  formation  of  tbe  defendant  cor- 
poration and  relating  to  the  issuance  of  these 
two  certificates  8  and  9.  Upon  these  matters 
the  evidence  in  the  case  shows  that  F.  W. 
Sam  nelson  and  one  Lombard  were  In  1887 
the  owners  of  a  60-acre  tract  of  land  near 
Hollywood  In  Los  Angeles  county,  and  In  that 
year,  they,  with  others,  formed  a  corporation 
known  as  the  "Hollywood  Cemetery  Associa- 
tion" for  the  purpose  of  establishing  a  ceme- 
tery upon  said  tract  of  land.  Subsequent 
to  the  formation  of  this  corporation  (which 
shall  hereafter  be  referred  to  as  the  old 
corporation),  and  when  it  was  about  to  active- 
ly engage  In  opening  up  and  conducting  the 
cemetery  on  this  land,  opposition  developed, 
and  its  operations  were  stopped  by  an  in- 
junction Issued  In  the  superior  court  of  Los 
Angeles  county.  After  the  Injunction  was 
granted,  an  appeal  was  taken  by  the  cor- 
poration to  this  court  While  the  appeal 
was  pending,  the  defendants  H.  C.  Brown, 
N.  M.  Entler,  and  John  Freeman,  who  had  no 
connection  whatever  with  this  corporation, 
conceived  the  idea  of  starting  a  cemetery  In 
Los  Angeles  county,  and  with  that  object  in 
view  procured  options  upon  a  tract  of  land 
located  about  a  mile  and  a  half  from  the 
cemetery  of  the  old  corporation.  Before  any- 
thing else  was  done  by  them  In  furtherance 
of  their  project  this  court  reversed  the 
judgment  of  the  superior  court  enjoining  the 
Hollywood  Cemetery  Association  from  estab- 
lishing its  cemetery.  County  of  Los  Angeles 
v.  Hollywood  Cemetery  Association,  124  Cal. 
344,  57  Pac.  158,  71  Am.  St  Rep.  75.  After 
such  reversal,  and  In  order  to  avoid  the  es- 
tablishment of  two  competing  cemeteries  in 
close  proximity  to  each  other,  Brown  and 
his  associates  entered  into  communication 
with  Samuel  son,  who,  with  Lombard,  was 
the  principal  owner  of  the  old  corporation, 
with  the  view  to  combining  the  two  enter- 
prises. An  understanding  was  reached  be- 
tween them  which,  however,  was  not  reduced 
to  writing,  and  as  to  it  Brown  testified  that 
It  was  agreed  that  a  new  corporation  was 
to  be  organized,  and  of  the  stock  thereof  he 
and  his  associates  were  to  receive  45  per 
cent,  and  55  per  cent  thereof  was  to  go  to 
Samuelson  and  those  associated  with  him  in 
the  old  corporation.  The  consideration  for 
the  issuance  of  45  per  cent  of  the  stock  to 
Brown,  Entler,  and  Freeman  was  their  with- 
drawal and  abandonment  of  their  proposed 
enterprise,  and  "throwing  their  energies,  as 
far  as  they  amounted  to  anything,  in  the  di- 
rection of  building  up  the  other  cemetery 
proposition-"  Thereafter  the  Hollywood  Cem- 
etery Association,  defendant  in  this  case 


(hereafter  to  be  referred  to  as  the  new  cor- 
poration), was  formed.  The  signers  of  the 
articles  of  Incorporation  were  Samuelson, 
Brown,  Entler,  Freeman,  and  three  others, 
each  of  whom  subscribed  for  10  shares  of 
stock.  Upon  the  trial  the  corporate  records, 
consisting  of  the  minute  book  and  stock  and 
transfer  books,  were  offered  In  evidence,  and 
the  minutes  disclosed  that  the  first  meeting 
of  the  board  of  directors  of  the  new  corpora- 
tion was  held  on  September  14,  1899.  At 
this  meeting  Samuelson  was  elected  president 
and  Freeman  secretary  of  the  corporation. 
Another  meeting  was  held  on  October  17, 
1899,  at  which  Samuelson,  Entler,  Freeman, 
and  Brown  were  present  and  at  which  It 
was  decided  that  the  corporation  should  pur- 
chase from  the  Hollywood  Cemetery  Associa- 
tion, the  old  corporation,  the  lands  and  prem- 
ises owned  by  it  in  Los  Angeles  county  "upon 
some  such  terms  as  was  outlined  by  Mr. 
Samuelson,  and  to  that  end  that  a  bonded 
indebtedness  be  created."  At  a  meeting  of 
the  directors  held  on  October  24, 1899,  a  meet- 
ing of  the  stockholders  was  called  to  be 
held  on  October  25,  1899,  for  the  purpose  of 
considering  the  creation  of  a  bonded  indebt- 
edness of  the  corporation  to  tbe  amount  of 
$60,000.  Pursuant  to  this  call  a  stockhold- 
ers' meeting  was  held.  It  Is  shown  by  the 
minutes  that  at  this  meeting  there  were  rep- 
resented 7,750  shares  of  the  stock;  7,690 
shares  thereof  being  entered  as  held  by  F. 
W.  Samuelson,  and  10  shares  by  each  of  the 
other  6  directors,  and  this  being  all  the  stock 
at  that  time  Issued.  An  adjournment  of  this 
meeting  was  had,  at  which  a  resolution  was 
adopted  authorising  the  creation  of  a  bonded 
Indebtedness  in  the  amount  of  $60,000,  to 
be  evidenced  by  800  bonds  of  the  denomina- 
tion of  $200  each,  secured  by  a  mortgage  or 
deed  of  trust  of  all  the  lands  then  owned,  or 
thereafter  to  be  acquired  by  the  corporation. 
This  resolution,  according  to  the  minutes,  was 
adopted  by  a  vote  of  the  stockholders  hold- 
ing the  7,750  shares.  A  meeting  of  the  board 
of  directors  was  held  upon  the  same  day, 
at  which  a  resolution  was  adopted  creating 
a  bonded  indebtedness  as  authorized  by  the 
stockholders.  Upon  October  27, 1899,  another 
meeting  of  the  board  of  directors  was  held, 
at  which  a  resolution  providing  for  the  ac- 
quisition of  the  property  of  the  old  corpora- 
tion was  adopted.  This  resolution  recited  an 
offer  by  the  old  corporation  to  sell  to  the 
new  one  the  60  acres  of  land  owned  by  it 
for  $40,000  of  the  bonds  of  the  new  corpora- 
tion at  par  and  12,250  shares  of  the  capital 
stock  of  the  new  corporation,  Issued  full  paid 
up  at  the  par  value  thereof;  said  shares  to 
be  turned  over  to  the  stockholders  of  the  old 
corporation  In  proportion  to  their  respective 
holdings.  It  further  recited  the  agreement 
of  the  stockholders  of  the  old  corporation  to 
turn  over  to  the  new  one  all  of  their  shares 
of  stock  in  the  old  corporation.  The  resolu- 
tion declared  that  the  corporation  should 
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purchase  the  property  upon  these  terms  and 
conditions,  and  that  the  president  and  secre- 
tary be  authorized  to  deliver  to  the  Holly- 
wood Cemetery  Association  (the  old  corpora- 
tion) upon  receipt  of  a  good  and  sufficient 
deed  conveying  the  property,  and  the  assign- 
ment by  the  stockholders  of  all  of  their 
shares  of  stock  In  the  old  corporation,  the 
bonds  of  the  new  corporation  In  the  sum  of 
$40,000,  and  to  issue  and  deliver  to  Samuel- 
son,  as  trustee,  for  the  purposes  aforesaid, 
the  said  $12,250  shares  of  the  capital  stock 
of  the  corporation  full  paid,  and  at  the  par 
value  thereof.  Samuelson,  though  present, 
v  refrained  from  voting  upon  this  resolution, 
but  all  of  the  other  directors  present  voted 
In  favor  of  It,  and  it  was  subsequently  con- 
sented to  in  writing  by  the  one  director  who 
had  been  absent  from  the  meeting  when  It 
was  adopted.  A  meeting  of  the  board  of  di- 
rectors was  again  held  on  January  18,  1000, 
at  which  time  a  resolution  was  adopted, 
which,  after  reciting  the  purchase  of  the 
property  of  the  old  corporation,  the  issuing  of 
the  $40,000  in  bonds  to  that  corporation,  the 
conveyance  by  the  latter  of  the  property,  and 
the  assignment  by  the  stockholders  of  their 
stock,  ratified  the  issuance  of  the  12,250 
shares  of  the  capital  stock  of  the  new  cor- 
poration as  theretofore  authorized.  As  to 
the  subsequent  history  of  these  12,250  shares 
represented  by  certificate  No.  0,  which,  as 
heretofore  stated,  was  Issued  to  F.  W.  Sam- 
uelson, as  trustee,  It  appears  that  Samuelson 
Indorsed  and  surrendered  this  certificate  and 
received  in  exchange  a  certificate  for  0,300 
shares  in  his  own  name  and  certificates  for 
2,860  shares  in  the  names  of  the  other  stock- 
holders of  the  old  corporation,  which  later 
he  delivered  to  them.  The  0,300  shares  be 
at  once  transferred  to  Brown,  Entler,  and 
Freeman;  they  each  receiving  3.130  shares. 
Upon  the  trial  It  was  stipulated  between  the 
parties  that  Samuelson  took  the  12,250  shares 
"for  the  very  purpose  of  splitting  the  same 
up  as  aforesaid  and  for  the  purpose  of  turn- 
ing over  to  each  of  said  three  persons,  viz., 
H.  C-  Brown,  Entler,  and  Freeman,  said  3,130 
shares,  in  accordance  with  the  pre-existing 
understanding,  that  according  to  said  under- 
standing it  was  not  necessary  for  either  of 
the  three  persons,  viz.,  H.  C.  Brown,  Entler, 
and  Freeman,  to  pay  any  sums  of  money 
whatever  to  Samuelson."  Certificate  No.  8 
for  7,680  shares  was  issued  to  Samuelson  on 
October  16,  1800,  prior  to  the  meeting  at 
which  the  purchase  from  the  old  corporation, 
and  the  Issuance  of  bonds  and  stock  in  con- 
sideration thereof  was  authorized.  From 
the  stock  and  transfer  book  of  the  new  cor- 
poration offered  In  evidence,  there  appeared 
opposite  certificate  No.  8  the  following  state- 
ment: "This  stock  was  subscribed  for  by  F. 
W.  Samuelson,  Issued  to  him  subject  to  calls 
for  all  or  any  part  of  the  full  subscription 
at  the  par  value  thereof."  Across  the  entry 
of  certificate  No.  0,  Issued  to  Samuelson,  as 


trustee,  for  the  stockholders  of  the  Holly- 
wood Cemetery  Association,  is  the  note: 
"This  stock  is  full  paid  and  Is  so  issued." 
While  the  evidence  In  the  case  shows  that 
the  books  of  the  corporation  in  which  these 
entries  are  found  were  frequently  examined 
by  Samuelson,  there  is  no  direct  evidence 
that  he  ever  actually  saw  the  entries,  and 
for  present  purposes  It  will  be  assumed  that 
he  did  not,  and  no  consideration  will  be 
given  to  them. 

It  is  insisted  by  appellants,  from  the  facts 
recited,  that  the  findings  of  the  court  as  to 
the  status  of  the  respective  blocks  of  stock 
represented  by  the  two  certificates  referred 
to  were  wrong.  This  point  is  pressed  with 
great  earnestness;  the  stress  of  the  argument 
being  that  it  is  apparent  from  the  terms  of 
the  preliminary  agreement  entered  Into  be- 
tween Samuelson,  and  Brown  and  his  as- 
sociates, that  it  was  contemplated  that  all 
the  stock  to  be  Issued  by  the  corporation 
was  to  be  of  the  same  character,  that  If  the 
evidence  warranted  the  court  in  finding  that 
the  12,250  shares,  represented  by  certificate 
No.  0,  were  Issued  as  fully  paid  up  stock,  It 
equally  warranted  a  finding  that  the  7,680 
shares  represented  by  certificate  No.  8  were 
of  the  same  class.  There  would  be  much 
plausibility  in  the  position  of  the  appellants 
If  there  were  nothing  in  the  record  relative 
to  the  circumstances  under  which  the  stock 
was  ultimately  issued  conflicting  with  their 
claim,  or  if  the  complaint  had  been  framed 
upon  the  theory  under  which  the  claim  is  now 
made  as  to  the  apparent  purposes  of  said 
agreement  so  that  It  could  have  been  con- 
sidered by  the  court  Under  the  agreement 
Itself  It  may  well  be  claimed  that  It  was 
never  contemplated  that  Brown  and  his  as- 
sociates, who  were  to  contribute  neither 
money  nor  property  to  the  contemplated  en- 
terprise, should  obtain  fully  paid  up  stock 
in  the  new  corporation,  and  that  Samuelson, 
who  contributed  valuable  property,  should 
only  receive  an  Issue  of  subscription  stock. 
In  other  words,  It  would  be  unreasonable  to 
say  that  Samuelson,  who  owned  approximate- 
ly two- thirds  of  the  stock  of  the  old  corpo- 
ration, would  enter  into  a  contract  whereby 
he  was  to  surrender  to  the  new  corporation 
valuable  holdings  In  the  old  one  (in  fact,  the 
only  tangible  property  It  secured)  and  re- 
ceive only  7,680  shares  of  stock  in  the  latter 
corporation,  upon  which  he  was  liable  to  the 
extent  of  $76,800  for  unpaid  subscription, 
while  Brown  and  his  associates,  who  were  to 
contribute  nothing  tangible,  should  receive  a 
large  proportion  of  fully  paid  up  stock,  solely 
for  abandoning  a  contemplated  opposition  en- 
terprise and  devoting  their  energies  to  the 
service  of  the  new  corporation,  and  that  the 
fellow  stockholders  with  Samuelson  in  the 
old  corporation  should  likewise  receive  paid 
up  stock ;  that,  on  the  contrary,  a  reasonable 
construction  of  the  agreement  was  that  all 
the  stock  to  be  Issued  was  to  be  of  the  same 
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class,  either  subscription  stock  or  fully  paid 
up. 

In  harmony  with  this  claim,  counsel  for 
appellants  now  Insist  that  this  is  the  con- 
struction the  court  should  have  given  the 
agreement;  that  It  was  the  intention  of  the 
parties  that  all  of  the  stock  issued  should  be 
of  the  same  character;  that  there  was  noth- 
ing in  the  evidence  as  far  as  the  corporate 
records  are  concerned,  indicating  that  tbe 
stock  to  be  issued  to  Samuelson,  individual- 
ly, was  to  be  of  a  different  status  from  that 
issued  to  him  as  trustee  for  the  purpose  of 
apportioning  it  among  Brown  and  his  asso- 
ciates and  the  stockholders  in  the  old  cor- 
poration; and  that  the  court  should  have 
found  that  the  stock  issued  to  Samuelson,  in- 
dividually, was  the  same  character  of  stock 
as  that  Issued  to  him  as  trustee,  and  was 
fully  paid  stock.  Whatever  merit  there  may 
be  in  the  present  position  of  appellants,  it 
was  neither  available  to  them  in  the  court 
below,  nor  can  it  be  Insisted  on  here,  for  at 
least  two  sufficient  reasons,  the  first  of  which 
Is  that  their  complaint  was  not  framed  on 
the  theory  they  now  advance,  and,  secondly, 
because  it  was  In  fact  framed  on  the  theory 
that  the  7,680  shares  of  stock  were  not,  In 
fact,  issued  to  Samuelson  as  fully  paid  stock. 
If  their  complaint  had  been  framed  on  the 
theory  that,  under  the  preliminary  agree- 
ment, it  was  the  intention  and  understanding 
of  the  parties  that  all  the  stock  of  tbe  new 
corporation  was  to  be  issued  as  fully  paid 
shares,  in  the  respective  proportions  agreed 
to,  notwithstanding  that  upon  the  face  of  the 
corporate  records  this  appeared  not  to  have 
been  done  as  far  as  the  7,680  shares  was  con- 
cerned, their  contention  would  not  be  without 
merit.  It  might  then  have  been  Insisted 
that  under  all  the  evidence — the  agreement 
and  the  corporate  records — that  it  was  ob- 
viously tbe  Intention  of  the  parties  that  all 
the  stock  of  the  new  corporation  was  to  be 
Issued  as  fully  paid  up  shares,  and  that  the 
actual  purpose  of  tbe  resolution  authorizing 
tbe  Issuance  of  fully  paid  up  stock  to  Samuel- 
son as  trustee  was  simply  to  have  it  appear 
upon  the  records  of  the  corporation  that  the 
12,250  shares  of  stock,  proportional  amounts 
of  which  were  to  be  delivered  to  Brown  and 
his  associates,  who  had  really  contributed  no 
tangible  property  to  the  corporation,  were, 
in  fact,  Issued  for  property  of  the  old  corpo- 
ration which  was  actually  received  by  the 
new  one.  Under  such  a  theory,  If  presented 
In  the  complaint,  the  plausible  claim  which 
is  now  made  here  might  have  been  insisted 
on,  although,  even  under  the  evidence  as  it 
stands,  the  finding  as  the  court  has  made  it, 
that  these  7,680  shares  were  issued  to  Sam- 
uelson, not  as  fully  paid  up,  but  as  subscrip- 
tion stock,  would  not  have  been  unjustified. 
The  court  might  well  have  found,  and  doubt- 
less did.  that  while  the  preliminary  agree- 
ment called  for  the  issuance  of  stock  In  cer- 
tain proportions,  and  in  all  probability  It 
was  understood  that  all  stock  should  be  of 


tbe  same  class,  that  this  preliminary  agree- 
ment was  not  the  one  which  the  parties  ul- 
timately proceeded  under.  None  of  Its  terms 
seem  to  have  been  filled.  As  to  the  propor- 
tionate distribution  of  stock  called  for  in  it, 
it  appears  that  the  0390  shares  distributed 
by  Samuelson  to  Brown  and  his  associates 
was  something  in  excess  of  46  per  cent,  of 
the  capital  stock,  and  that  Samuelson  and 
the  other  stockholders  in  the  old  company  re- 
ceived less  than  65  per  cent  of  it  Then,  as 
to  the  matter  of  bonds,  nothing  was  said  in 
the  agreement  as  to  them.  In  the  $40,000  is- 
sue thereof,  Samuelson  had,  on  account  of  his 
corporate  holdings  in  the  old  corporation,  an 
interest  to  the  extent  of  probably  two-thirds. 
It  will  be  thus  observed  that  In  the  final  ad- 
justment between  the  parties  there  was  an 
entire  departure  from  the  terms  of  the  pre- 
liminary agreement  as  to  the  percentage  of 
distribution  of  stock  and  Its  character,  and 
an  additional  element  as  to  bonds  incor- 
porated into  it. 

Samuelson  was  not  a  witness  on  the  trial, 
and  the  only  witness  speaking  clearly  on  all 
the  transactions,  from  the  making  of  the 
preliminary  agreement  up  to  the  passage  of 
the  resolution  authorizing  the  issue  of  tbe 
12,250  shares  of  paid  up  stock  and  the  bonds, 
was  Brown.  Samuelson  was  a  director  of 
the  corporation  and  acted  in  all  the  transac- 
tions, save  as  to  the  resolution  authorizing 
the  purchase  of  the  property  of  the  old  cor- 
poration for  the  bonds  and  12.250  shares  of 
paid  up  stock,  when,  being  interested  on  both 
sides,  he  refrained  from  voting.  Brown  tes- 
tified :  That,  at  tbe  time  the  resolution  was 
passed  relative  to  the  bonds  and  this  stock,  It 
was  understood  that  the  12,250  shares  should 
be  considered  paid  up  stock ;  that,  as  to  the 
other  stock,  Samuelson  subscribed  for  It.  and 
there  was  no  understanding  that  it  was  to  be 
fully  paid  up ;  that  there  was  no  order  of  the 
board  of  directors  authorizing  the  Issuance 
of  this  7,680  shares  to  Samuelson;  and  that 
he  had  the  stock  issued  to  himself  and  did 
not  pay  a  dollar  for  It  Whatever,  too,  may 
be  said  as  to  the  preliminary  agreement  con- 
templating that  the  stock  to  be  issued  to 
Samuelson  should  be  of  the  same  class  as 
the  other  stock,  it  is  certain  that  the  issu- 
ance of  stock  alone  did  not  figure  in  the 
transaction  between  the  parties  as  ultimately 
consummated.  Samuelson  received  stock  and 
bonds — the  latter  of  which  had  no  mention 
in  the  preliminary  agreement  It  is  not  to 
be  presumed  that  Samuelson  had  any  doubt 
of  the  success  of  the  enterprise  into  which 
the  new  corporation  was  entering.  The  pru- 
dence of  his  conduct  in  taking  subscription 
stock  is  not  to  be  determined  In  the  light  of 
the  subsequent  unfortunate  entanglement  of 
the  corporation.  He  doubtless  then  thought 
the  project  would  be  a  success. 

As  every  Intendment  must  be  had  in  favor 
of  the  findings  of  the  trial  court,  it  Is  to  be 
assumed  that  the  court  concluded  that  If  it 
was  originally  contemplated  that  the  same 


Digitized  by 


6  .     97  PACIFIC 

class  of  stock  In  the  new  corporation  was  to 
be  issued  to  all  parties  to  it,  this  arrange- 
ment, which  was  not  in  writing,  was  aban- 
doned, and  that  Samuelson,  In  consideration 
of  receiving  his  share  of  the  bonds  of  the 
new  corporation,  agreed  to  take  the  7,680 
shares  of  stock  as  unpaid  stock,  allowing 
tile  shareholders  of  the  old  company  asso- 
ciated with  him,  and  Brown  and  his  asso- 
ciates, to  take  as  their  share  of  the  stock, 
12,260  shares,  fully  paid  np.  Independent  of 
this,  however,  the  second  reason  we  have 
heretofore  assigned  is  an  all-sufficient  answer 
to  the  appellants'  challenge  relative  to  the 
status  of  these  7,680  shares.  It  is  nowhere 
alleged  in  the  complaint  that  these  shares 
were  Intended  to  be,  or  were,  issued  as  fully 
paid  up  stock.  There  are  numerous  allega- 
tions in  the  complaint  as  to  the  different 
holdings  by  the  plaintiffs  of  portions  of  this 
Mock  of  stock,  but  it  Is  barren  of  any  allega- 
tion that  it  was,  in  fact,  issued  to  Samuelson 
as  fully  paid.  In  truth,  the  allegations,  as 
made,  negative  the  proposition  that  it  was  of 
this  character.  As  to  the  status  of  all  the 
stock  of  the  corporation  Involved  here — the 
7,680  and  the  12,250  shares— the  allegations 
as  to  the  former  are,  not  that  it  was  fully 
paid,  in  fact,  but  that  the  corporation  and 
Its  officers  at  the  time  these  plaintiffs  acquir- 
ed their  holdings  of  It,  represented  it  to  be 
fully  paid,  and  set  up  these  representations 
as  an  estoppel  on  the  part  of  the  corpora- 
tion to  assert  that  it  was  not  fully  paid 
stock.  There  is  clearly  a  very  essential  dis- 
tinction between  an  allegation  that  a  cor- 
poration by  reason  of  Its  conduct  is  estopped 
from  denying  that  stock  which  it  has  issued 
was  fully  paid  and  an  allegation  that  stock 
which  it  had  Issued  bad  been  In  fact  fully 
paid  for  before  or  at  the  time  of  its  issuance. 
As  it  is  not  alleged  In  the  complaint  that 
these  7,680  shares  of  stock  were,  in  fact,  fully 
paid,  no  Issue  as  to  that  matter  could  arise 
under  the  pleadings.  The  court  was  not  au- 
thorized to  make  any  finding  on  the  subject, 
and,  had  It  found  as  appellant  claims  it 
should  have  done,  it  would  have  been  a  find- 
ing outside  the  issues,  and  reversible  error. 
So  that,  aside  from  the  considerations  we 
have  advanced  in  support  of  the  finding  of 
the  court  that  these  7,680  shares  were  sub- 
scription shares  subscribed  for  by  Samuelson, 
the  appellants  are  not  in  a  position  to  insist 
that  this  finding  is  erroneous,  because  un- 
der their  theory  of  the  evidence  It  shows 
them  to  have  been  fully  paid.  There  was 
no  issue  on  this  latter  point,  and  appellants 
cannot  be  heard  to  insist  on  a  reversal  on  ac- 
count of  facts  which  they  claim  the  evidence 
established,  but  upon  which  they  did  not  rely 
by  any  proper  pleading.  This  disposes  of  the 
claim  of  insufficiency  of  the  evidence  to  sup- 
port the  finding  as  to  the  7,680  shares  of 
stock  being  simply  subscription  stock. 

Now  as  to  the  12,250  shares:  It  would  be 
idle  to  attempt  to  discuss  the  evidence  rela- 
tive to  the  finding  that  these  shares  were 
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fully  paid.  The  evidence  that  they  were  Is 
not  open  to  any  serious  question.  The  main 
contention  against  the  finding  as  to  character 
of  these  shares  is  that  the  evidence  shows 
that  the  value  of  the  property  transferred  by 
the  old  corporation  to  the  new  in  considera- 
tion of  the  delivery  of  this  stock  and  the 
$40,000  bonds  was  far  less  than  the  face 
value  of  the  stock  and  bonds  given  for  it. 
It  may  be  conceded  that  this  is  true.  At 
least  there  was  considerable  evidence  to  this 
effect.  The  court,  however,  found  that  the 
transfer  was  acquiesced  in  by  all  the  stock- 
holders then  interested  in  the  new  corpora- 
tion, and  that  the  assets  turned  over  to  said 
corporation  in  consideration  of  said  stock  and 
bonds  were  of  great  value,  "In  the  estimation 
and  judgment  of  the  defendant  corporation 
and  of  the  board  of  directors  of  the  said  cor- 
poration at  the  time  of  said  transfer,  and 
were  equivalent  in  value  to  the  full  value  of 
the  said  shares  and  of  the  said  bonds,  and 
were  a  just  and  adequate  consideration  for 
the  issuance  of  said  12,250  shares  of  stock  as 
fully  paid  stock."  These  findings  were  all  in 
harmony  with  the  evidence.  Every  stock- 
holder of  the  new  corporation  assented  to 
this  transaction,  and  the  directors  authorized, 
approved,  and  ratified  it  Samuelson  himself 
was  one  of  the  actors  in  the  matter,  and 
these  plaintiffs,  who  have  succeeded  to  the 
shares  of  stock,  which  he  then  held,  cannot 
be  heard  to  question  the  validity  of  the  issue 
of  this  paid  up  stock  for  Inadequacy  of  its 
price.  Directors  of  a  corporation  have  a 
right  to  issue  stock  as  fully  paid  up,  upon 
such  terms  and  at  such  price  as  they  see  fit, 
and  in  the  absence  of  fraud,  as  far  as  the 
stockholders  or  their  assignees  are  concerned, 
the  action  of  the  directors  In  issuing  it  is 
final,  and  the  action  of  the  corporation  can- 
not be  attacked  by  the  stockholders,  or  the 
validity  of  the  issue  assailed  on  the  ground, 
merely,  that  the  consideration  was  inadequate 
for  which  the  corporation  issued  it  as  fully 
paid  up.  Creditors  may  attack  the  transac- 
tion; stockholders  cannot.  Cook  on  Corpora- 
tions, S  35;  Stein  v.  Howard,  65  Cal.  616,  4 
Pac.  662;  Vermont  Marble  Co.  v.  Declez 
Marble  Co.,  185  Cal.  579,  67  Pac  1057,  56 
It.  R.  A.  728,  87  Am.  St.  Rep.  143;  Dickennan 
v.  Northern  Trust  Co.,  176  U.  S.  181,  20  Sup. 
Ct.  311,  44  L.  Ed.  423. 

Neither  Is  it  of  any  moment,  as  affecting 
this  conclusion,  that  the  fully  paid  stock  was 
issued  to  Samuelson  as  trustee  for  the  benefit 
of,  and  to  be  distributed  to,  persons  who  were 
not  interested  in  the  property  which  was  re- 
ceived by  the  corporation,  and  towards  the 
payment  of  which  this  stock  was  issued.  The 
proposition  advanced  by  appellants  is  that 
this  issue  of  12,260  shares  was  invalid  be- 
cause they  were  distributed  to  the  stockhold- 
ers of  the  old  company  through  that  medium 
—of  Samuelson  as  a  trustee — in  violation  of 
section  309  of  the  Civil  Code,  prohibiting  the 
distribution  of  the  capital  of  a  corporation 
prior  to  its  dissolution;  but  we  eannot  see- 
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bow  these  appellants  are  entitled  to  raise 
this  point  They  are  not  stockholders  of  the 
old  corporation  whose  capital  stock  they  say 
was  distributed  through  the  method  they  com- 
plain of.  It  Is  difficult  to  see  how  they  are  In 
a  position  to  object  or  question  the  trans- 
action. They  do  not  claim  that  this  issue 
might  not  be  validly  made  to  Samuel  eon,  but 
that  its  Issue  for  the  purpose  of  distributing 
it  partly  to  Brown  and  his  associates  made 
it  Invalid.  But  this  appears  to  us  to  be  a 
matter  in  which  these  appellants  have  no  con- 
cern. Whether  Samuelson  kept  the  shares  or 
turned  them  over,  among  others,  to  Brown, 
Freeman,  and  Entler,  was  a  matter  entirely 
between  these  parties  themselves,  which  did 
not  concern  either  the  new  corporation  or  Its 
stockholders.  It  Is  not  claimed  that  the  new 
corporation  distributed  any  of  its  capital 
thereby,  and  the  old  corporation  Is  not  com- 
plaining and  is  not  a  party  to  this  action. 
If  the  old  corporation  or  its  stockholders 
have  any  ground  of  complaint,  these  appel- 
lants, as  stockholders  in  the  new  corporation, 
are  not  authorized  to  make  It  for  them.  Nor, 
examining  the  particular  medium  through 
which  the  shares  were  ordered  transferred  to 
the  old  company,  their  validity  was  not  affect- 
ed by  the  mode  adopted.  It  is  of  no  conse- 
quence that  the  12,250  shares  were  ordered 
to  be  issued  to  Samuelson  as  trustee,  instead 
of  directly  to  the  old  corporation.  It  is  true 
that  these  12,250  shares  constituted  part  of 
the  capital  of  the  old  corporation,  and  It  Is 
equally  true  that  under  the  law  of  this  state 
neither  the  directors  of  a  corporation  nor  its 
stockholders  have  any  right  to  distribute  the 
corporate  capital  or  the  property  received  in 
exchange  for  it,  among  the  stockholders.  Civ. 
Code,  S  309;  Martin  v.  Zellerbach,  88  Cal. 
300.  99  Am.  Dec.  365;  Kohl  v.  Lillenthal,  81 
Cal.  878,  20  Pac  401,  22  Pac  689,  6L  R.  A. 
520;  Schaake  v.  Eagle,  etc,  Can  Co.,  135 
Cal.  474*  63  Pac  1025,  67  Pac.  759.  But  we 
do  not  see  bow  this  claim  of  illegality  in  this 
respect  could  advantage  appellants  at  all, 
even  if  their  position  were  correct  If  the 
issue  of  this  stock  in  the  manner  complained 
of  was  Invalid,  it  would  result  at  most  In 
rendering  the  issue  of  this  12,250  shares  void. 
If  this  were  the  effect,  the  only  result  which 
would  follow  would  be  that  these  shares 
would  not  be  liable  to  any  assessment  at  all. 
Such  a  result  could  not  aid  appellants  In 
their  attack  on  the  present  assessment  be- 
cause, if  the  issue  of  the  12,250  shares  was 
void,  then  the  issue  of  the  stock  which  ap- 
pellants hold— which  was  alone  assessed — 
comprises  the  only  legally  Issued  stock  of  the 
corporation,  and  was  therefore  the  only  stock 
of  the  corporation  liable  to  an  assessment 

But  It  Is  said  by  the  appellants,  pursuing 
this  same  line  of  reasoning  relative  to  the 
alleged  illegal  issue  of  these  shares,  that  If 
the  Issue  of  them  was  illegal,  then  the  direc- 
tors of  the  corporation — who  were  such  only 
by  virtue  of  owning  this  Illegal  stock— had 
r>o  authority  to  levy  an  assessment  We 


think  It  may  be  fairly  concluded  from  the 
evidence  that  all  the  directors  save  Brown 
were  owners  of  stock  subscribed  for  in  the 
articles  of  incorporation,  which  were  not  part 
of  these  12,250  shares ;  but  this  is  really  of 
no  moment  If  they  were  not  stockholders  by 
virtue  of  the  fact  that  this  Issue  of  stock  was 
invalid,  and  hence  were  not  de  jure  directors, 
they  were  at  least  de  facto  directors,  and 
that  Is  sufficient  for  present  purposes.  As 
such  directors  they  had  ample  power  to  levy 
the  assessment  and  their  right  to  do  so  can- 
not be  collaterally  questioned  or  attacked. 

There  is  nothing  in  the  point  that  this  as- 
sessment was  invalid  because  it  was  not 
levied  on  all  the  capital  stock  of  the  corpora- 
tion; that  is,  that  it  was  not  uniform.  Sec- 
tion 332,  Civ.  Code,  provides  that  an  assess- 
ment may  be  for  the  full  amount  unpaid  upon 
the  capital  stock  to  meet  liabilities,  or  to 
satisfy  claims  of  creditors.  Under  this  sec- 
tion it  Is  proper,  where  part  of  the  stock  of 
a  corporation  has  been  fully  paid,  or  partial- 
ly paid,  to  levy  an  assessment  for  the  unpaid 
portion  of  the  subscription  price  upon  those 
other  shares  of  the  capital  stock  upon  which 
a  less  amount  or  nothing  has  been  paid,  in 
order  to  equalize  the  subscription  payment  on 
all  the  stock.  To  take  the  case  at  bar  as  an 
illustration:  Of  the  capital  stock  of  the  cor- 
poration 12,250  shares  had  been  fully  paid  up, 
and  7,750  shares  had  not  been  so  fully  paid. 
Hence  the  whole  capital  stock  had  not  been 
paid  The  shares  stood  in  a  different  class. 
As  to  one,  full  payment  had  been  made;  as 
to  the  other,  but  a  partial  payment— the  dol- 
lar assessment.  Under  the  section  cited,  the 
directors  had  a  right  to  levy  an  assessment 
upon  the  7,750  shares  as  a  distinctive  class 
of  corporate  stock,  for  the  whole  or  a  part  of 
the  subscription  price  unpaid.  This  was  uni- 
formity of  assessment  It  would  not  be  prop- 
er to  levy  an  assessment  to  call  in  a  given 
amount  on  a  portion  of  the  unpaid  stock,  and 
a  less  amount  on  another,  if  all  the  stock 
stood  in  the  same  class  as  to  the  unpaid  sub- 
scription price.  A  call  cannot  be  made  which 
will  affect  only  a  portion  of  those  who  stand 
In  the  same  class  as  to  the  amount  of  unpaid 
subscription,  but  if  upon  a  portion  of  the 
stock  all  or  half  should  have  been  paid,  and 
nothing  or  but  a  small  amount  had  been  paid 
on  the  other  portion,  an  assessment  could  be 
properly  levied  on  the  stock  which  had  made 
the  smaller  payments,  In  order  to  equalize 
the  contributions  of  all  the  stockholders. 
This  is  the  only  mode  of  assessment  as  to 
different  classes  of  stock  which  would  not  be 
violative  of  the  rule  that  all  assessments  on 
Stocks  must  be  uniform.  That  assessment  is 
the  proper  method  to  collect  unpaid  subscrip- 
tions Is  well  settled.  Kohler  v.  Agasslz,  99 
Cal.  9,  33  Pac  741;  Union  Savings  Bank  v. 
Dunlap,  135  Cal.  628,  67  Pac  1084;  Union 
Savings  Bank  v.  Lleter,  145  Cal.  696,  79  Pac 
441;  1  Cook  on  Corporations,  (114;  1  Mora- 
wetz  on  Corporations,  154. 

These  objections  of  the  appellant  to  the 
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'findings* aid  against  the  validity  of  the  Issue 
of  these  12,250  shares  and  the  assessment  be- 
ing disposed  of,  brings  us  to  a  consideration 
of  the  only  remaining  point  Of  any  conse- 
quence, namely,  how  Tar  the  original  charac- 
ter of  the  7,680  shares  were  subsequently  af- 
fected by  representations  or  conduct  on  the 
part  of  the  corporation  or  by  mesne  transfers 
from  the  holder  thereof  to  the  present  hold- 
ers, these  plaintiffs.  It  is  insisted,  in  that 
regard,  that  prior  to  the  purchase  of  this 
stock  by  appellants  the  corporation  represent- 
ed to  them  that  said  shares  were  fully  paid 
up,  and  that  it  Is  now  estopped  to  assert  that 
the  stock  is  of  a  character  different  from 
what  they  represented.  The  court,  however, 
found  that  the  corporation  had  never  made 
such  representations,  that  there  was  nothing 
on  the  records  of  the  corporation  which  indi- 
cated anything  other  than  that  the  shares 
were  subscription  shares  and  nothing  had 
been  paid  thereon,  and  that  the  officers  of  the 
corporation  had  made  no  representations  or 
statements  to  the  contrary,  and  the  evidence 
sustains  these  findings.  The  main  claim  of 
all  these  appellants  Is,  however,  that  they  ac- 
quired these  shares  of  stock  In  the  open  mar- 
ket from  the  holders  of  certificates  of  stock, 
that  these  certificates  had  been  Issued  by  the 
corporation  defendant  to  the  transferrors  of 
each  of  the  plaintiffs  and  did  not  show  that 
the  stock  represented  thereby  had  not  been 
paid  In  full,  that  the  Issuance  of  these  cer- 
tificates in  this  form  constituted  a  representa- 
tion by  defendant  corporation  that  the  shares 
represented  thereby  were  fully  paid,  that  the 
plaintiffs  who  acquired  the  said  certificates 
from  the  holders  thereof  were  bona  fide  pur- 
chasers, without  notice  that  the  stock  had  not 
been  paid,  and  therefore,  as  between  them- 
selves and  the  corporation,  these  shares  held 
by  plaintiffs  must  be  deemed  fully  paid. 
There  is  nothing  in  the  particular  point  made 
that  the  issuance  of  the  certificates  without  it 
appearing  thereon  that  the  stock  had  not 
been  fully  paid  was  a  representation  by  the 
company  that  it  had  been  so  paid.  These  cer- 
tificates were  Issued  long  before  section  823  - 
of  the  Civil  Code  was  amended  as  it  now 
reads,  requiring  certificates  issued  prior  to 
the  payment  of  the  full  amount  due  to  state 
the  amouut  paid.  Nor  was  there  anything  on 
the  face  of  these  certificates  indicating  wheth- 
er the  shares  were  fully  paid  or  not  The 
certificate  to  Samueison  was  of  the  ordinary 
form,  reciting  that  he  was  the  owner  of  7,- 
(580  shares,  transferable  on  the  books  of  the 
company  by  indorsement  and  surrender  of 
the  certificate.  There  was  nothing  Indicating 
what  Samueison  had  paid  for  the  shares. 
The  corporation  had  a  right  to  Issue  Its  shares 
for  cash  or  upon  credit  and  was  not  required 
to  have  the  certificate  show  full  or  any  pay- 
ment, or  the  terms  on  which  It  was  issued, 
and  plaintiffs  had  no  right  to  assume  any- 
thing as  to  the  payment  Under  these  circum- 
stances, no  estoppel  by  representation  could 
be  Invoked  against  the  corporation.  Stockton 
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C  H.  A  A.  Works  v.  Houser,  100  Cal.  %  9. 
41  Pac  809. 

But  Independent  of  this  claim  of  represen- 
tation, the  broad  proposition  of  appellants  Is 
that,  because  they  purchased  their  certificates 
of  stock  In  good  faith  and  without  notice  in 
the  open  market  such  stock  Is  to  be  deemed 
fully  paid  up,  and  they  are  protected  as  bona 
fide  purchasers,  even  though  upon  the  face 
of  the  certificates  there  was  nothing  to  indi- 
cate that  the  stock  had  been  fully  paid.  In 
effect  their  claim  Is  that  certificates  of  stock 
are  negotiable  securities  and  subject  to  the 
same  rules  governing  the  transfer  of  such  In- 
struments; but  this  position  under  the  law 
of  this  state  is  untenable.  Whatever  the  rule 
may  be  in  other  Jurisdictions  (and  some  au- 
thorities therefrom  are  cited  by  appellants  In 
support  of  their  claim),  it  is  well  established 
in  this  state  that  certificates  of  stock  are  not 
negotiable  Instruments,  either  in  the  commer- 
cial sense  or  within  the  definition  of  the  Civil 
Code,  and  that  the  stock  represented  by  them 
is  subject  to  assessment  for  subscription 
calls,  no  matter  to  whom  It  may  be  trans- 
ferred. The  rule  In  this  state  is  that  certifi- 
cates of  stock  in  a  corporation  are  but  mere 
evidences  of  the  holder's  right  to  a  given 
share  In  the  franchises  and  property  of  the 
corporation,  and  are  not  negotiable  instru- 
ments. Bars  tow  v.  Savage  M.  Co.,  64  Cal. 
388,  1  Pac.  349,  49  Am.  Rep.  705;  Graves 
Mono  Lake  Min.  Co ,  81  Cal.  304,  22  Pac.  665; 
Craig  v.  Hesperla  L.  &  W.  Co.,  113  Cal.  7, 
45  Pac.  10,  35  L.  R.  A.  306,  54  Am.  St.  Rep. 
816.  Such  certificates  of  shares  not  being  ne- 
gotiable Instruments,  the  rule  analogous  to 
other  nonnegottable  instruments  applies,  and 
a  purchaser  takes  them  subject  to  all  equi- 
ties in  favor  of  the  corporation.  The  transfer 
relieves  him  from  no  liability  to  the  corpora- 
tion which  his  transferror  was  under,  so 
that  when  one  purchases  stock  and  causes  the 
transfer  to  be  entered  upon  the  books  of  the 
corporation,  be  thereafter  holds  his  shares 
on  the  same  conditions  as  did  the  stockholder 
from  whom  he  purchased.  He  acquires  un- 
der them  ail  his  rights  and  Is  subject  to  all 
bis  liabilities  and  obligations  respecting  them. 
Visalia,  etc.,  R.  Co.  v.  Hyde,  110  Cal.  632,  43 
Pac.  10,  52  Am.  St  Rep.  136;  Craig  v.  Hes- 
perla L.  &  W.  Co.,  supra;  People's  Home 
Sav.  Bank  v.  Rickard,  139  Cal.  285,  73  Pac. 
858.  Many  authorities  from  other  states 
might  be  cited  to  the  same  effect  but  these 
from  our  own  state  declare  the  rule  here. 

The  plaintiff  O'Dea  purchased  1,386  shares 
of  the  stock  In  question  at  a  sale  by  the  cor- 
poration of  the  same  for  a  delinquent  assess- 
ment This  was  part  of  the  Samueison  stock 
and  assessed  to  him.  O'Dea  claims  that  this 
was,  In  effect  a  purchase  by  him  directly 
from  the  corporation  of  these  shares  as  the 
property  of  the  corporation,  and  not  from  the 
stockholder  who  theretofore  had  held  and 
owned  them.  There  is  nothing  in  this  point 
When  a  corporation  offers  stock  for  sale  to 
pay  a  delinquent  assessment,  it  acts  as  the 
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agent  of  the  delinquent  stockholder.  It  could 
only  acquire  title  in  default  of  bidders  and 
by  bidding  it  in  itself.  When  the  stock  is  of- 
fered for  sale  and  is  purchased  thereat,  the 
purchaser  takes  the  title  that  the  delinquent 
stockholder  had,  and  no  other,  and  he  takes 
It  subject  to  liability  for  the  unpaid  subscrip- 
tion price.  1  Cook  on  Stockholders,  |  183; 
Purdy's  Beach  on  Corporations,  |  377b. 

Some  other  points  are  made  by  appellants 
for  reversal,  but  In  our  judgment  they  are 
untenable  and  without  sufficient  merit  to  war- 
rant special  consideration. 

The  Judgment  is  affirmed. 

We  concur:  HEN  SHAW,  J.;  SLOSS.  J.: 
ANGRLLOTTI,  J. 

SHAW,  J.  I  dissent  The  evidence  shows 
that  Samuelson,  at  the  beginning  of  his  cem- 
etery enterprise  was  the  owner  of  all  the  land 
now  belonging  to  the  new  corporation,  ap- 
parently free  of  all  incumbrances,  and  that 
through  the  manipulations  of  the  other  par- 
ties concerned  in  the  enterprise  with  him,  and 
without  the  expenditure  of  any  substantial 
sum  of  money  or  the  contribution  of  any  con- 
siderable effort  or  property  by  any  other  per- 
son, at  the  close  of  the  proceedings,  Samuel- 
son  stood  as  a  subscriber  for  something  over 
7,600  shares  of  stock  in  the  new  corporation 
upon  which  subscription  he  owed  the  new  cor- 
poration the  full  par  value  of  $76,000,  and 
was  not  the  owner  of  any  other  property, 
while  the  other  parties,  who  contributed  noth- 
ing and  did  nothing  substantial,  were  the 
owners  of  all  the  residue  of  the  stock  in  the 
new  corporation  as  full  paid  stock  on  which 
they  owed  the  corporation  nothing;  their 
stock  being  about  two-thirds  of  the  total  cap- 
ital stock  of  the  new  corporation.  It  also  ap- 
pears that  the  new  corporation  was  then  the 
owner  of  the  Samuelson  land  and  of  the  en- 
tire capital  stock  of  the  old  corporation  and 
by  reason  of  such  ownership  of  said  stock 
was  entitled  to  the  entire  beneficial  Interest 
in  the  |4O,000  of  bonds  which  the  new  cor- 
poration has  issued  to  the  old  corporation.  In 
short,  Samuelson  Went  In  with  property  In 
bis  own  right  of  the  value  of  something  like 
$50,000  and  came  out  with  no  property  and 
owing  $76,000,  and  all  of  this  was  brought 
about  by  mere  manipulation  of  documents 
and  papers  without  anything  of  value  having 
passed  to  him.  Such  a  thing  is  to  me  abso- 
lutely Incredible,  and  some  other  explanation 
of  the  transactions  must  be  possible.  I  think 
it  is  found  In  the  proposition  that  when,  after 
the  issue  of  practically  all  the  stock  of  the 
new  corporation  to  Samuelson,  the  7,600 
shares  represented  by  certificate  8  and  the 
12,250  shares  represented  by  certificate  num- 
ber 9,  and  when  he  thereupon  made  the  dis- 
tribution of  the  stock  in  accordance  with  the 
agreement,  it  was  fully  understood  by  all  con- 
cerned that  all  the  stock  was  to  be  considered 
as  full  paid,  as  hi  fact  It  was  by  virtue  of 
tbo  original  agreement   While  there  may  be 


some  evidence  Of  a  somewhat  evasive  char- 
acter that  is  contrary  to  this  conclusion,  there 
is  really  no  substantial  evidence  against  it 

On  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

BEATTY,  O.  J.  (dissenting).  I  dissent  from 
the  order  denying  a  rehearing  of  this  cause. 
In  my  opinion  the  whole  merits  of  the  case 
are  bound  up  in  the  question  whether  it  is 
true,  as  found  by  the  trial  court,  that  the  as- 
sets of  the  old  corporation  which  were  trans- 
ferred to  the  new  corporation  In  exchange  for 
$40,000  in  bonds  and  12,250  shares  of  its  stock 
were,  in  fact,  or  in  the  honest  judgment  and 
estimation  of  the  parties  to  that  transaction, 
equal  hi  value  to  the  bonds  ($40,000)  and  the 
par  value  of  the  shares  ($122,500).  If  they 
were  of  that  value,  or  honestly  believed  to  be 
of  that  value,  it  Is  not  only  lawful,  but  strict- 
ly just  to  assess  the  remaining:  7,750  shares 
of  subscription  stock  exclusively  until  they 
have  contributed  to  the  capital  of  the  com- 
pany as  much  per  share  as  the  12,250  shares 
have  contributed,  viz,  $10  a  share.  In  the 
opinion  of  this  court  it  1b  said  that  the  finding 
on  this  point  is  sustained  by  the  evidence.  I 
dissent  from  that  view.  I  cannot  discover  in 
the  record  any  substantial  evidence  that  the 
assets  of  the  old  corporation  were  actually 
worth  more  than  $40,000 — worth,  in  other 
words,  any  more  than  the  value  of  the  bonds 
Issued  to  Samuelson  and  his  associates  in  the 
old  corporation.  Nor  do  I  find  any  evidence 
that  in  the  honest  judgment  and  estimation 
of  any  of  the  parties  they  were  worth  more 
than  $50,000.  The  statement  therefore  that 
the  12.250  shares  issued  to  Samuelson  In 
trust  for  himself  and  his  associates  In  the 
old  corporation  had  been  fully  paid  was  a  fic- 
tion. They  were  certainly  not  fully  paid,  and 
if  anything  was  paid  on  them,  either  in  fact 
or  according  to  any  reasonable  estimate  of 
the  value  of  the  assets  of  the  old  corporation. 
It  was  a  very  small  fraction,  and  probably 
less  than  10  per  cent,  of  their  par  value. 

Samuelson,  however,  does  not  appear  to 
have  been  defrauded.  He  was  himself  a  con- 
senting party  to  the  statements  recorded  in 
the  books  of  the  corporation  to  the  effect  that 
the  12,250  shares  of  stock  Issued  to  him  as 
trustee  had  been  fully  paid.  Why  he  chose 
to  turn  over  his  portion  of  those  shares  to 
Brown  and  Freeman  and  Entler  Is  unexplain- 
ed, and,  in  the  absence  of  any  complaint  from 
him,  is  immaterial.  Aside  from  the  stock,  he 
received,  In  bonds,  the  full  value  of  his  inter- 
est in  the  assets  transferred  to  the  new  cor- 
poration, and  he,  if  a  party  here,  would  have 
no  right  to  complain  of  the  court  for  refusing 
to  violate  the  Constitution  (article  12,  §  11) 
and  the  statute  (Civ.  Code,  $  359)  by  treating 
as  fully  paid  his  7,690  subscription  shares,  up- 
on which,  admittedly,  only  a  small  percent- 
age of  their  par  value  has  ever  been  paid. 
But  in  my  opinion  any  bona  fide  holder  to 
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whom  Samuel  son's  subscription  shares  have 
been  transferred  for  value  has  a  right  to 
ask  a  court  of  equity  to  enjoin  the  sale  of 
such  shares  to  satisfy  an  assessment  levied 
upon  them  exclusively,  when  it  is  made  to 
appear  that  a  large  part  of  the  so-called  full 
paid  shares  remain  in  the  hands  of  those  who 
took  them  with  full  knowledge  that  little  or 
nothing  had  in  fact  been  paid  for  them.  The 
decree  of  the  court  should  have  been  based 
upon  the  real  character  of  the  shares  which 
the  defendants  are  seeking  to  exempt  from 
assessment,  and  not  upon  the  fictitious  char- 
acter which  they  have  chosen  to  ascribe  to 
them.  If  there  are  any  innocent  holders  of 
these  exempted  shares  who  have  paid  value 
for  them  on  the  faith  of  the  recorded  state- 
ments that  they  were  fully  paid,  they  perhaps 
might  claim  the  exemption;  but  those  who 
took  them  with  full  knowledge  of  their  fic- 
titious character,  or  gratuitously,  are.  In  the 
view  of  equity,  liable  to  the  same  assessments 
as  the  plaintiffs. 


LOMITA  LAND  ft  WATER  CO.  v.  ROBIN- 
SON et  al.    (L.  A.  2,006.) 

{Supreme  Court  of  California.    July  6,  1008. 
On  Rehearing,  July  30,  1908.) 

1.  Appeal  and  Ebbob— Record— Opinion  of 
Trial  Court. 

The  opinion  of  the  trial  court  rendered  in 
deciding  the  case  is  no  part  of  the  record  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  5  2339.] 

2.  Corporations — Promoters — Liability. 

Promoters  of  a  corporation  formed  to  pur- 
chase property  from  another  occupy  a  fiduciary 
relation  to  those  whom  they  induce  to  become 
with  them  subscribers  to  the  stock,  and  are 
bound  to  declare  to  their  associates  any  personal 
interest  that  they  have  in  the  matter,  and  with- 
out such  disclosure  they  cannot  legally  profit  at 
the  expense  of  their  associates,  and,  where  they 
are  guilty  of  any  misrepresentation  of  facts  or 
suppression  of  truth  in  relation  to  their  per- 
sonal interest  in  the  proposed  purchase,  the  cor- 
poration may  either  set  aside  the  transaction  or 
recover  compensation  for  the  loss  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  f  204.] 

8.  Same. 

That  one  of  the  promoters  of  a  corporation, 
formed  for  the  purpose  of  purchasing  certain 
property  from  another  person,  on  learning*  that 
the  subscribers  to  the  stock  were  dissatisfied  on 
account  of  secret  profits  made  on  the  purchase, 
returned  the  sum  given  him  to  a  co-promoter 
from  whom  he  had  received  it,  does  not  affect 
his  liability  to  the  corporation  for  the  loss  it  sus- 
tained. 

4.  Same. 

Persons  conspiring  with  promoters  of  a  cor- 
poration formed  to  purchase  the  property  of  an- 
other, to  induce  it  to  purchase  the  property  at  a 

Erice  in  excess  of  the  sum  for  which  the  owner 
as  agreed  to  convey  it,  by  representing  that  the 
excessive  price  is  reasonable  and  is  the  agreed 
price,  are,  equally  with  the  promoters,  liable  for 
the  secret  profits  made  on  the  sale  of  the  prop- 
erty to  the  corporation,  though  such  persons 
had  no  dealings  with  the  corporation,  or  its 
members,  or  did  not  occupy  fiduciary  relations 
towards  them. 


6.  Sams. 

A  person  conspiring  with  promoters  of  a 
corporation,  to  induce  it  by  false  representations 
to  purchase  property  at  a  price  in  excess  of  that 
agreed  to  by  the  owner,  Is  liable  equally  with 
the  promoters  for  the  secret  profits  made  on  the 
sale,  though  he  was  not  originally  a  party  to  the 
fraud,  if,  knowing  the  fraud,  he  aided  in  its  ex- 
ecution, he  became  a  party  thereto  and  was 
chargeable  with  the  consequences. 

6.  Same. 

All  persons  co-operating  in  a  fraud,  induc- 
ing a  corporation  to  purchase  property  at  a  price 
in  excess  of  that  agreed  to  by  the  owner,  are 
jointly  liable  for  the  ensuing  injury,  irrespective 
of  the  degree  of  culpability. 

7.  Same. 

A  person  conspiring  with  promoters  of  a 
corporation  to  induce  it  to  purchase  property 
at  a  price  in  excess  of  that  agreed  to  by  the  own- 
er is  liable  equally  with  the  promoters  for  the 
secret  profits  made  on  the  sale,  though  he  did 
not  share  in  the  profits  of  the  fraud. 

8.  Tbial— Findings— Construction. 

Findings  must  be  construed  to  support  the 
judgment,  If  they  can  be  reasonably  so  con- 
strued. • 

9.  Corporations  —  Promoters— Liability  — 
Findings— Sufficiency— -"Aid  and  Abet." 

On  the  issue  of  the  liability  of  a  person  on 
the  ground  that  he  had  conspired  with  promoters 
of  a  corporation  to  induce  it  to  purchase  prop- 
erty at  a  price  in  excess  of  that  agreed  to  by  the 
owner,  the  court  found  that  such  person  did  not, 
on  the  date  of  the  execution  of  the  agreement 
for  the  sale  of  the  property  to  the  subscribers 
for  formation  of  the  corporation,  know  what  rep- 
resentations had  been  made  by  the  promoters, 
but  also  found  that  he  knew  that  the  property 
was  being  sold  to  the  subscribers,  and  that  the 
subscription  agreement  signed  by  them  contained 
false  representations  of  the  price  at  which  the 
property  was  to  be  acquired,  and  that  he  execut- 
ed an  agreement  for  the  sale  containing  the  false 
representations  as  to  price,  and  gave  a  false  re- 
ceipt for  the  excess,  and  that  by  signing  the  re- 
ceipt he  "aided  and  abetted"  the  promoters  in 
their  scheme  .to  increase  the  price  to  the  sub- 
scribers. Held  to  show  knowledge  on  the  part 
of  such  person  of  the  scheme  of  the  promoters 
to  obtain  a  secret  profit  at  the  expense  of  the 
subscribers ;  the  words  "aid  and  abet"  implying 
an  intentional  participation  with  knowledge  of 
the  object  to  be  attained. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  291-293.] 

10.  Same. 

One  of  several  co-owners  of  certain  land 
employed  a  broker  to  procure  a  purchaser  there- 
of. The  broker  Induced  third  persons  to  enter 
into  a  contract  for  the  purchase  for  $33,000. 
Such  persons  promoted  the  organization  of  a 
corporation  to  purchase  the  premises  for  $39,- 
000.  The  broker  aided  them  in  their  scheme, 
with  actual  knowledge  of  the  fact  that  they 
would  make  a  secret  profit  of  $6,500  not  only  by 
signing  the  subscription  agreement  for  himself 
and  for  another,  but  also  By  procuring  the  sig- 
natures of  two  other  subscribers.  Held,  that 
the  broker  was  jointly  liable  to  the  corporation 
for  the  secret  profits  made  on  the  sale  of  the 
property,  irrespective  of  motives. 

11.  Appeal  and  Ebbob— Review  —  Findings 
—Inferences. 

The  court  on  appeal  may  draw  necessary 
Inferences  from  the  findings  to  support  the  judg- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  88  8908-3911.] 

12.  Corporations — Promote hs — Liability1. 
One  of  several  co-owners  of  certain  land, 

after  employing  a  broker  to  procure  a  purchaser 
thereof,  obtained  an  authorization  from  the  co- 
owners  to  sell  the  premises  for  $27,000.  He 
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w» traded  to  Mil  the  premises  to  a  third  person 
tor  988,000.  The  third  person  and  others  or- 
Eanixed  a  corporation  to  purchase  the  same  for 
139,500.  He  dealt  solely  with  the  purchaser  np 
to  the  time  he  ratified  the  broker's  act  in  sign* 
inx  his  name  to  the  corporate  subscription  agree- 
ment, which  was  consistent  with  the  statement 
contained  therein  that  he  was  selling  to  the  sub- 
scribers at  a  profit  on  his  option  to  purchase, 
and  -the  court  found  that  the  subscribers  had  no 
knowledge  that  the  promoters  or  any  of  the 
subscribers,  other  than  such  co-owner,  were  to 
receive  any  part  of  the  839,500  stated  in  the 
agreement  as  the  price.  Held,  that  such  co-own- 
er waa  not  liable  to  the  corporation  for  the 
profits  made  by  him  in  the  transaction,  since, 
the  subscribers  knowing  that  he  was  making  a 
profit,  the  mere  fact  that  they  did  not  know 
the  amount  did  not  entitle  them  to  complain, 
in  the  absence  of  misrepresentations. 

13.  Same. 

A  broker  was  employed  to  procure  a  pur- 
chaser of  real  estate  for  $33,000,  at  a  compensa- 
tion of  $3,000.  He  did  not  find  a  purchaser, 
and  for  the  purpose  of  bringing  about  a  sale  he 
associated  himself  as  a  joint  purchaser  with 
others  in  the  organisation  of  a  corporation  form- 
ed to  purchase  the  premises.    Held  that,  as 

Sinst  such  corporation,  he  was  not  entitled  to 
agreed  compensation,  though  one  or  two  of 
the  corporate  subscribers  knew  the  facts. 

14.  Joint  Adventubes— Mutual  Bights  and 
Liabilities  or  Parties— Joint  Purchasers 
of  Real  Property. 

The  implied  understanding  between  joint 
purchasers  of  real  estate  is  that  each  is  engaged 
in  an  enterprise  solely  for  the  mutual  and  com- 
mon benefit  and  advantage  of  all,  and  that  each 
has  a  common  Interest  with  the  others  according 
to  the  amount  of  his  subscription. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toL  29,  Joint  Adventures,  H  3-6.] 

15.  Pbiwotpal  and  Agent  —  Authority  of 
Agent — Right  to  Profits  Made  by  Agent. 

An  agent  will  not  be  allowed  to  make  prof- 
its for  himself  at  the  expense  of  bis  principal, 
by  any  deception  as  to  the  purchase  price  of 
property,  and  be  is  a  trustee  of  any  profits  so 
obtained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  40,  Principal  and  Agent,  ff  132,  133.] 

16.  Corporations—  Promoters— Liability. 
An  owner  of  land  and  promoters  of  a  cor- 
poration formed  to  purchase  the  land,  who  con- 
spired to  induce  the  corporation,  by  fraudulent 
representations  as  to  the  agreed  price,  to  pur- 
chase the  property  at  a  price  in  excess  of  that 
agreed  to  by  the  owner,  are  joint  tort-feasors, 
and  the  law  will  afford  no  relief  to  the  vendor 
merely  because  he  is  compelled  to  pay  more  than 
his  proportion  of  the  loss  sustained  by  the  cor- 
poration. 

17.  Costs  — Costs  of  Depositions  —  Allow- 
ance. 

The  successful  party  is  entitled  to  recover 
the  costs  Incurred  in  the  taking  of  necessary 
depositions. 

rEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costa,  U  596-603.] 
IB.  Same. 

Where  the  depositions  taken  by  the  suc- 
cessful party  could  not  be  necessary  to  the  pro- 
tection of  his  rights,  the  court  did  not  err  in 
disallowing  the  costs  thereof. 

[Ed  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  13,  Costs,  §  598.] 

19.  Sams—  Relaxation  of  Costs— Motions. 

It  is  not  essential  that  a  motion  to  retaz 
costs  should  be  accompanied  by  any  affidavit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol  13,  Costs,  §  811.] 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Walter  Bordwell,  Judge. 


Action  by  Lomita  Land  ft  Water  Company 
against  F.  E.  Robinson  and  others.  From  a 
judgment  granting  insufficient  relief,  plain- 
tiff appeals,  and  certain  of  the  defendants 
also  appeal.  Modified  and  affirmed. 

Hnnsaker  ft  Britt,  for  plaintiff.  W.  R. 
Bacon  and  Denis  ft  Loewenthal,  for  defend- 
ant Robinson.  Porter,  Sutton  ft  Orulckshank, 
for  defendant  Whitlock.  Percy  R.  Wilson, 
for  defendant  J.  C  Cline.  Milton  K.  Young, 
for  defendant  A.  0.  Freeman. 

ANOELLOTTI,  J.  This  is  an  action  brought 
by  a  corporation  organized  under  the  laws  of 
this  state  to  recover  from  four  of  the  original 
subscribers  to  the  stock  thereof  certain  alleg- 
ed secret  profits  realized  by  them  on  a  sale 
of  a  tract  of  land  to  such  corporation.  There 
are  appeals  by  different  parties  from  the 
judgment  The  case  comes  before  ns  on  the 
judgment  roll  alone,  and  the  question  present- 
ed by  all  the  appeals  Is  as  to  the  sufficiency 
of  the  findings  to  sustain  the  judgment, 

The  findings  show  the  facts,  so  far  as  ma- 
terial, to  be  as  follows:  The  land  involved 
consists  of  some  700  acres  of  land  in  Los 
Angeles  county,  valuable  both  for  farming 
purposes  and  the  purposes  of  a  gun  club  and 
duck  preserve.  It  was  held,  subject  to  a 
mortgage  for  $18,000,  by  several  persons,  of 
whom  Robinson  was  one.  Under  these  cir- 
cumstances, Robinson  employed  defendant 
Whitlock  to  find  s  purchaser  therefor  without 
fixing  any  price.  Some  time  prior  to  July  5, 
1903,  Whitlock  Interested  defendant  Freeman 
in  the  matter  of  the  purchase  of  the  property 
and  induced  him  to  examine  the  same.  At 
Freeman's  request,  defendant  Cline  exam- 
ined the  property,  in  company  with  Freeman 
and  Robinson,  and  pronounced  it  suitable  to 
the  uses  of  a  gun  club  as  a  duck  preserve. 
On  July  5,  1903,  Freeman  paid  Robinson  $500 
for  an  option  to  purchase  said  property  with- 
in 80  days.  No  price  was  then  agreed  on, 
and  Robinson  gave  Freeman  a  receipt  for 
the  money,  stating  therein  that  the  same  was 
"in  payment  for  an  option  for  30  days  on  ap- 
proximately seven  hundred  acres  of  the  Ran- 
cho  La  Bolsa  Chica,  which  said  option  is  to 
be  executed  by  me  as  soon  hereafter  as  same 
can  be  formally  drawn  from  description  to 
be  by  me  furnished,"  and  that  such  $500  was 
to  be  applied  on  price  to  be  specified  therein. 
Subsequent  to  this,  Robinson's  associates  in 
the  property  gave  to  him  a  written  author- 
ization to  sell  the  property  for  $27,500  net, 
dated  July  5,  1903,  stating  therein:  "You 
may  have  thirty  days  from  the  5th  Inst  to 
close  the  sale.  It  is  further  understood  that 
you  are  to  deposit  in  the  American  National 
Bank  of  Long  Beach  the  sum  of  five  hundred 
dollars  for  this  option,  which  money  will  be 
applied  on  the  purchase  price  if  the  sale  be 
accepted;  otherwise  to  be  paid  to  us  as  a 
forfeit."  Robinson,  upon  obtaining  this  au- 
thorization or  option,  entered  into  an  ar- 
rangement with  Whitlock  that  he  "would  fix 
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the  purchase  price  of  the  said  real  property 
to  defendant  Freeman  at  the  sum  of  $33,000, 
of  which  Whltlock  should  receive  as  his  com- 
pensation for  finding  a  purchaser,  •  •  • 
the  sum  of  $3,000,  and  that  defendant  Robin- 
son should  have  and  retain  the  balance  of 
$30,000."  Early  In  August  1903,  the  so-call- 
ed option  of  July  5,  1903,  given  Freeman  by 
Robinson,  was  in  writing  extended  until  Au- 
gust 25.  1903,  and  it  was  stated  in  such  writ- 
ing that  the  price  agreed  on  was  $33,000.  In 
the  meantime.  Freeman  and  Cline  had  com- 
menced and  were  engaged  In  efforts  to  form 
a  corporation  to  take  this  property  for  the 
purposes  of  a  gun  club.  It  Is  not  found  that 
Robinson  knew  anything  about  their  plans  or 
efforts  in  this  direction  until  after  he  had 
definitely  agreed  In  writing  with  Freeman  as 
to  the  price  for  which  Freeman  might  pur- 
chase the  property,  or  that  he  had  anything 
whatever  to  do  with  the  formation  of  the 
corporation,  other  than  to  become  a  subscrib- 
er for  one  share  therein.  At  the  Instance  of 
Freeman,  a  written  instrument  in  the  nature 
of  a  subscription  agreement  was  prepared  by 
one  Paul  W.  Schenck,  dated  July  14,  1903, 
reading  as  follows:  "Whereas,  F.  E.  Robin- 
son, one  of  the- undersigned,  is  the  owner  of 
an  option  to  purchase  a  certain  portion  of 
the  Rancho  La  Bolsa  Chlca,  in  the  county  of 
Los  Angeles,  *  •  *  and  comprising  be- 
tween 000  and  700  acres  of  said  Rancho ;  and 
whereas,  It  is  proposed  to  form  a  gun  club 
corporation,  *  *  •  and  by  such  forma- 
tion secure  for  its  members  the  land  afore- 
said for  the  sum  of  $39,500.  payable  $14,500 
cash  and  the  balance  in  installments  extend- 
ing over  a  period  of  9  years:  Therefore  the 
undersigned,  each  for  himself,  does  hereby 
subscribe  for  one  share  and  agree  with  every 
and  all  other  subscribers  hereto  as  follows: 
(1)  Within  five  days  hereafter  to  pay  to  A. 
C.  Freeman  in  trust,  for  the  purposes  herein 
set  forth,  the  sum  of  $500  on  each  such  share 
as  the  luitlal  payment  thereon.  •  *  •  This 
agreement  Is  made  contingent  upon  securing 
subscriptions  for  the  total  36  shares,  and  If 
they  lie  not  so  secured  within  30  days,  all 
money  so  paid  in  In  trust  to  be  refunded." 

Prior  to  August  25,  1903,  this  agreement 
was  signed  by  30  men  for  one  share  each,  in- 
cluding each  of  the  defendants;  Robinson's 
mime  being  the  thirteenth  signed,  and  Whit- 
lock's  the  fourteenth.  Prior  to  July  5,  1903, 
Kohiii8ou  had  stated  to  Whltlock  that  be 
wanted  to  be  a  member  of  the  gun  club,  and 
Whltlock  signed  the  name  of  Robinson  to  the 
subscription  agreement,  assuming  that  he 
had  authority  to  do  so,  and  informed  Robin- 
son thereof  some  time  prior  to  August  25th, 
and  Robinson  ratified  Whltlock's  act  Most 
of  the  subscribers  were  obtained  by  Freeman 
and  Cline,  but  Whltlock  obtained  two,  Messrs. 
Hickcox  and  Dotter.  Robinson  never  saw 
the  agreement  until  after  this  action  was 
commenced,  but  on  August  25th  was  inform- 
ed as  to  the  statement  made  therein  concern- 


ing the  price  at  which  the  property  was  to 
be  sold  to  the  corporation.  None  of  the  per- 
sons who  signed  the  subscription  agreement 
except  the  defendants  and  S.  Schenck,  Paul 
W.  Schenck,  George  C.  Dotter,  and  Ross  T. 
Hickcox,  ever  was  informed  or  had  any 
knowledge  that  either  Whltlock,  Freeman,  or 
Cline,  or  any  subscriber  "other  than  said 
Robinson,"  was  to  receive  any  part  of  the 
$39,500  mentioned  in  the  agreement  or  that 
any  subscriber  "other  than  said  Robinson" 
was  In  any  way  interested  therein  other  than 
as  a  subscriber.  All  that  Dotter  and  Hick- 
cox knew  was  that  Whltlock  had  at  one  time 
urged  them  to  form  a  gun  club  to  purchase 
the  property,  saying  that  he  had  it  for  sale 
at  a  probable  price  of  about  $30,000  or  $33,- 
000,  and  they  supposed  when  they  signed  the 
agreement  that  be  was  making  some  profit 
out  of  the  matter.  The  Schencks  were  part- 
ners and  confidential  business  associates  of 
Freeman.  No  subscribers  other  than  defend- 
ants and  the  Schencks  ever  were  Informed 
or  knew  the  price  Robinson  was  to  pay  for 
the  property.  On  August  25,  1903,  by  the 
direction  of  Freeman,  an  agreement  for  the 
sale  of  the  property  to  the  subscribers  was 
executed  by  Freeman  with  Paul  W.  Schenck, 
as  trustee  for  the  subscribers.  The  consid- 
eration for  the  sale  named  therein  was  $39,- 
500,  the  property  to  be  taken  for  $21,500,  sub- 
ject to  the  $18,000  mortgage,  which  was  as- 
sumed by  Schenck  as  trustee.  It  was  stipu- 
lated therein  that  of  the  $21,500,  $14,500  cash 
was  to  be  paid  on  the  execution  of  the  agree- 
ment $5,000  one  year  from  date,  and  $2,000 
eighteen  months  from  date;  Interest  at  9  per 
cent  to  be  paid  on  deferred  payments.  There- 
upon Freeman  paid  to  Robinson,  from  mon- 
eys in  his  hands  received  from  the  subscrib- 
ers, the  sum  of  $7,000,  which,  with  the  $500 
due  from  Robinson  on  the  subscription  agree- 
ment and  the  $500  theretofore  paid  by  Free- 
man to  Robinson  for  the  option,  made  a  total 
payment  of  $8,000.  Robinson  then  gave  Free- 
man, at  his  request  a  written  receipt  for 
$14,500,  as  follows:  "Los  Angeles,  CaL,  Aug. 
25,  1903.  Received  of  A.  C.  Freeman,  four- 
teen thousand  five  hundred  dollars,  first  pay- 
ment on  gun  club  grounds.  $14,500.  F.  E. 
Robinson."  Of  the  $6,500  thus  receipted  for, 
but  not  paid.  Freeman  retained  for  his  own 
use  $2,600,  and  paid  to  Cline  $1,300,  to  Sam 
Schenck  $1300,  and  to  Paul  W.  Schenck  $1,- 
300.  Cline  subsequently  returned  his  $1,300 
to  Freeman,  as  did  also  Sam  Schenck.  Rob- 
inson paid  to  Whltlock  from  the  money  re- 
ceived by  him  the  sum  of  $3,000  for  his  serv- 
ices, and  this  left  him,  including  the  moneys 
still  due  him  under  the  contract  a  profit  of 
$2,500  on  the  transaction.  Pursuant  to  the 
subscription  agreement  plaintiff  was  organ- 
ized as  a  corporation  by  the  subscribers,  and 
on  April  9, 1904,  said  Schenck,  trustee,  trans- 
ferred to  it  the  agreement  of  purchase.  On 
August  25,  1904,  plaintiff  paid  Robinson  un- 
der said  agreement  $5,490,  but  has  made  no 
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other  payment  except  such  Installments  of 
principal  and  interest  as  have  become  due  on 
the  subsisting  mortgage.  Robinson  has  ac- 
quired from  his  associates  the  legal  title  to 
the  property. 

Other  facts  were  found  by  the  trial  court, 
bnt  we  deem  the  foregoing  to  be  a  fair  state- 
ment of  the  material  facts,  except  in  so  far 
as  we  hereinafter  specify  other  findings.  It 
Is  important  to  bear  in  mind  that,  so  far  as 
the  findings  show,  Robinson  had  absolutely 
nothing  to  do  with  the  matter  of  the  forma- 
tion of  the  corporation  to  purchase  this  prop- 
erty (except  In  subsequently  agreeing  to  be- 
come a  subscriber  for  a  share  of  Its  stock), 
even  to  the  extent  of  suggesting  the  organ- 
ization of  such  a  corporation.  The  theory  of 
the  findings  is  that  Robinson  was  dealing 
solely  with  Freeman,  agreeing  to  sell  the 
property  to  him  for  $33,000,  and  that  the 
scheme  of  a  corporation  to  take  over  the 
property  so  to  be  acquired  by  Freeman  was 
the  scheme  of  Freeman  and  bis  associates, 
and  that  Robinson  had  nothing  to  do  there- 
with. The  opinion  of  the  trial  court  render- 
ed in  deciding  the  case  is  no  part  of  the  rec- 
ord, but  It  is  proper  to  state  that  it  is  in  line 
with  this  construction;  the  learned  Judge 
stating  emphatically  that  the  evidence  satis- 
fled  him  that  the  intention  of  Robinson  and 
Freeman  was  that  Robinson  was  to  sell  the 
property  to  Freeman  for  $33,000.  It  Is  fur- 
ther Important  to  bear  in  mind  that  the  trial 
court  did  not  find  that  the  subscribers  had 
not  been  informed  or  did  not  know  that  Rob- 
inson was  to  personally  receive  a  portion  of 
the  $39,500,  and  was  Interested  in  the  matter 
other  than  as  a  co-subscriber.  The  lack  of 
knowledge  on  the  part  of  the  subscribers  as 
to  such  matter  was  limited  by  the  findings  to 
the  other  defendants.  It  Is  further  clear  un- 
der the  findings  that  Whltlock  was  Robin- 
son's agent  only  so  far  as  the  sale  of  the 
property  by  Robinson  to  Freeman  was  con- 
cerned, and  that  the  promotion  by  him  of  a 
corporation  to  purchase  was  not  authorized 
by  Robinson,  and  that  anything  be  may  have 
done  in  the  matter  of  the  formation  of  the 
corporation  was  not  done  as  Robinson's  agent 
and  could  not  bind  Robinson.  The  facts 
found  distinguish  this  case  from  that  of  Ex- 
Mission,  etc,  Co.  v.  Flash,  07  Cal.  610,  32 
Pac  800,  in  this  regard.  The  trial  court  con- 
cluded that  plaintiff  was  not  entitled  to  re- 
cover the  $5,600  difference  between  $27,500 
and  $33,000  received  by  Robinson,  and  of 
which  Robinson  had  paid  $3,000  to  Whltlock. 
As  to  the  $6,500  difference  between  the  price 
at  which  Freeman  purchased  from  Robinson, 
$33,000,  and  the  $39,500,  for  which  the  prop- 
erty was  purchased  by  the  subscribers  to  the 
stock  of  the  proposed  corporation,  the  court 
found  that  plaintiff  was  entitled  to  recover 
from  Freeman  and  Cllne,  as  secret  profits 
realized  by  them  as  promoters  of  the  corpora- 
tion from  their  co-subscribers,  and  also  from 
Robinson  and  Whltlock,  upon  the  theory  that 


they  had  aided  and  abetted  Freeman  and 
Cllne  in  their  scheme  to  secretly  increase 
the  price  of  the  property  to  their  co-subscrib- 
ers for  their  own  benefit,  Whltlock  by  procur- 
ing signers  to  the  subscription  agreement, 
and  Robinson  by  making  it  appear  in  the 
agreement  of  sale  that  the  price  to  be  paid 
was  $39,500  instead  of  $33,000,  and  by  giving 
the  receipt  for  $14,500,  when  in  fact  he  re- 
ceived only  $8,000.  The  trial  court  found  as 
a  fact  that  in  this  way  Whltlock  and  Robin- 
son aided  and  abetted  Freeman  and  Cllne  in 
such  scheme.  Judgment  was  accordingly  giv- 
en against  all  four  defendants  for  the  amount 
already  paid  by  the  subscribers  and  the  cor- 
poration in  excess  of  the  amount  which  should 
have  been  paid,  viz.,  $4,500,  with  $490  Inter- 
est, and  decreeing  the  $2,000  and  interest  still 
to  be  paid  Robinson  under  the  terms  of  the 
contract  not  to  be  a  valid  claim  against  plain- 
tiff, and  directing  Robinson  to  execute  a  con- 
veyance of  the  property  to  plaintiff.  Plain- 
tiff appeals  from  the  judgment,  claiming  that 
it  should  have  been  awarded  Judgment  against 
Robinson  and  Whltlock  for  the  $5,500  differ- 
ence between  the  $27,500  and  the  $33,000. 
Robinson  and  Whltlock  each  appeal  from  the 
Judgment  against  them.  There  Is  no  appeal 
on  behalf  of  either  Freeman  or  Cllne. 

1.  As  to  defendants  Freeman  and  Cllne, 
the  case,  under  the  authorities,  is,  of  course, 
a  clear  one  so  far  as  the  $6,500  profit  made 
by  Freeman  and  shared  by  him  in  part  with 
others  is  concerned.  They  were  essentially 
promoters  of  the  corporation  formed  for  the 
avowed  purpose  of  purchasing  this  property 
from  one  other  than  themselves,  and  they 
misrepresented  to  those  whom  they  induced 
to  Join  in  the  enterprise,  and  who  became 
with  them  subscribers  to  the  stock  of  the 
proposed  corporation,  the  amount  the  corpora- 
tion would  be  required  to  pay  In  order  to  ob- 
tain the  property,  for  the  purpose  of  making 
$6,500  secret  profit  from  the  subscribers  in 
the  transaction,  and  this  secret  profit  was  In 
fact  made.  The  findings  show  that  their 
plan  from  the  beginning  was  to  form  a  cor- 
poration to  purchase  this  property,  and  that 
they  practically  procured  its  formation.  As 
promoters  of  the  corporation,  they  occupied 
a  fiduciary  relation  to  their  co-subscribers, 
and  were  bound  to  truthfully  declare  to  their 
associates  any  personal  interest  that  they 
had  in  the  matter  of  the  purchase.  Without 
such  disclosure  they  could  not  legally  profit 
at  the  expense  of  their  associates.  If  they 
were  guilty  of  any  misrepresentation  of  facts 
or  suppression  of  truth  In  relation  to  their 
personal  Interest  in  the  proposed  purchase, 
the  corporation  is  entitled  to  set  aside  the 
transaction,  or  recover  compensation  for  any 
loss  which  it  has  suffered.  See  Ex-Mission, 
etc,  Co.  v.  Flash,  97  Cal.  610,  626,  32  Pac. 
600,  and  cases  there  cited.  In  Burbank  v.  Den- 
nis, 101  Cal.  90,  102,  35  Pac.  444,  this  court 
quoted  approvingly  the  following:  "The  sub- 
stance of  the  law  is  that  promoters  are  corpo- 
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rate  fiduciaries.  Transactions  with  their  com- 
panies wherein  they  deal  honorably,  with  full 
disclosure,  and  without  seeking  to  Influence 
the  action  of  the  corporation  will  be  upheld ; 
but  transactions  In  which  they  suppress  or 
misrepresent  material  facts,  or  otherwise  de- 
ceive the  company,  or  corruptly  control  its 
action,  are  fraudulent,  and  the  company  may 
elect  either  wholly  to  set  aside  such  transac- 
tion, or  to  recover  the  promoter's  profits." 
It  should  be  noted,  in  justice  to  Cllne,  that, 
when  he  learned  that  the  subscribers  were 
dissatisfied  on  account  of  these  secret  profits, 
he  returned  the  $1,300  given  him  to  Freeman 
from  whom  he  had  received  It.  This,  how- 
ever, does  not  affect  his  liability  in  this  case. 

2.  So  far  as  such  $6,500  secret  profit  Is  con- 
cerned, we  think  there  can  be  no  doubt  that 
Robinson  Is  also  liable  to  plaintiff.  In  1 
Clark  &  Marshall  on  Private  Corporations,  at 
page  827,  it  is  said:  "Persons  who  conspire 
with  promoters  of  a  corporation  to  Induce  it 
to  purchase  property  at  a  certain  price,  upon 
the  representation  that  it  is  a  reasonable 
price,  and  the  one  which  has  been  agreed  to 
be  paid  to  the  owner,  whereas  it  is  greatly  in 
excess  of  the  sum  agreed  to  be  paid,  are, 
equally  with  the  promoters,  liable  for  the  se- 
cret profits  made  on  the  sale  of  the  property 
to  the  corporation,  although  It  Is  not  alleged 
that  such  persons,  other  than  the  promoters, 
had  any  dealings  with  the  corporation  or  its 
members,  or  occupied  fiduciary  relations  to- 
wards them.  •  •  •  This  is  on  the  well- 
establlsbed  principle  that,  where  several  per- 
sons combine  to  carry  out  a  fraudulent  con- 
spiracy to  cheat  another,  each  and  all  of  such 
persons  are  liable  to  the  defrauded  party, 
without  reference  to  the  amount  of  the  fruits 
of  the  fraudulent  transaction  he  obtains  or 
the  degree  of  his  activity  In  the  scheme."  It 
is  not  essential  to  such  a  liability  that  such 
participant  was  orginally  a  party  to  the  con- 
trivance of  the  fraud.  If,  knowing  the  fraud 
contrived,  he  willfully  aids  In  Its  execution, 
he  thus  becomes  a  party  to  the  plan  and  is 
chargeable  with  the  consequences.  See  Lin- 
coln v.  Chafiln,  7  Wall.  (U.  S.)  138,  19  L.  Ed. 
106.  All  persons  uniting  or  co-operating  In 
such  a  wrong  are  jointly  liable  for  the  ensu- 
ing Injury,  irrespective  of  the  degree  of  cul- 
pability. See  Marriott  v.  Williams  (Cal.)  93 
Pac.  875,  and  cases  there  cited;  Cooley  on 
Torts  (3d  Ed.)  213  ;  More  v.  Finger,  128  Cal. 
319, 60  Pac.  933.  As  said  by  the  learned  judge 
of  the  court  below :  "It  is  not  necesary  that  the 
defendants  shall  have  all  been  in  league 
from  the  beginning  to  defraud  the  investors 
or  any  of  them.  They  need  not  be  In  pari 
delicto.  It  is  enough  that  each  was  at  some 
time  and  In  some  degree  a  party  to  and  aided 
the  improper  transaction,  and  it  matters  not 
how  unequal  may  have  been  the  assistance 
rendered."  Nor  is  it  even  essential  that  such 
a  participant  should  have  shared  at  all  In 
the  profits  of  the  fraud.  This  is  Illustrated 
by  the  case  of  Stoney  Creek,  etc.,  Co.  v.  Smal- 
ley  et  al.,  Ill  Mich.  321,  69  N.  W.  722,  where 
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the  vendor  of  certain  real  property  gave  to 
the  vendee  at  his  request  a  receipt  designed 
to  show  a  larger  consideration  than  was  In 
fact  to  be  paid,  to  enable  the  vendee  to  im- 
pose on  his  associates.  The  court  said:  "It 
Is  urged  that  Davis  was  not  an  agent  of 
Smalley,  that  the  latter  did  not  authorize 
Davis  to  make  any  representations,  that  he 
was  to  have  no  Interest  In  the  corporation, 
had  no  partnership  relations  with  Davis,  and 
that  be  was  not  concerned  in  and  received  no 
part  of  the  purchase  money  for  which  the 
property  was  to  be  sold,  above  his  original 
price  of  $2,500.  This  defense  cannot  obtain. 
Smalley  gave  Davis  a  false  paper.  He  knew 
it  was  false,  and  that  It  could  not  be  used 
for  any  legitimate  purpose.  He  knew  that  a 
fictitious  consideration  was  stated  In  the 
deed.  •  *  •  Where  one  deliberately  gives 
another  a  false  statement  in  writing,  know- 
ing the  purpose  for  which  It  Is  to  be  used, 
which  that  other  uses  to  deceive  a  third  par- 
ty, he  Is  a  joint  wrongdoer,  and  must  be  held 
responsible  for  the  consequences  which  fol- 
low. Smalley  cannot  defend  upon  the  ground 
that  he  received  no  benefit  from  the  fraud." 

It  Is  urged  that  the  findings  do  not  show 
any  knowledge  on  Robinson's  part  of  any 
scheme  on  the  part  of  Freeman  to  obtain  a 
secret  profit  at  the  expense  of  the  subscrib- 
ers, and  that  without  this  element  there  is 
no  basis  for  a  conclusion  that  he  was  know- 
ingly a  party  to  the  fraudulent  scheme.  In 
this  connection,  reliance  is  placed  on  the  find- 
ing that  "defendant  Robinson  did  not  on  the 
25th  day  of  August,  1903,  know  what  rep- 
resentations had  theretofore  been  made  by 
any  of  his  codefendants  herein  to  the  plain- 
tiff, or  its  stockholders,  or  signers  of  said 
subscription  agreement"  This  finding  must, 
however,  be  read  in  connection  with  the  oth- 
er findings.  From  these,  it  appears  that  Rob- 
inson knew  that  the  property  was  m  fact  be- 
ing sold  to  persons  who  had  been  induced 
to  subscribe  to  an  agreement  to  form  a  cor- 
poration to  acquire  the  property  for  gun 
club  purposes,  and  that  the  subscription 
agreement  presented  to  and  signed  by  the 
subscribers  contained  the  false  representa- 
tion that  the  price  at  which  it  was  to  be  ac- 
quired was  $39,500,  when,  in  fact,  be  was 
selling  it  for  not  exceeding  $33,000.  He  then 
had  knowledge  of  this  false  representation 
made  in  writing  by  those  who  were  promot- 
ing the  corporation.  When  be  was  requested 
to  make  his  agreement  for  sale  state  the 
same  false  representations  as  to  price,  and 
was  requested  to  give  a  false  receipt  for  the 
excess  that  he  was  not  to  receive,  It  is  In- 
credible that  he  did  not  know  that  the  ob- 
ject of  the  request  was  to  obtain  for  Free- 
man and  his  Immediate  associates  written 
evidence  confirming  the  false  representation 
theretofore  made,  and  enabling  them  to  con- 
ceal from  their  co-subscribers  the  fact  that 
they  were  making  a  secret  profit  in  the  mat- 
ter of  the  acquirement  of  this  land.  We  have 
in  addition,  the  finding  that  he,  by  signing 
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inch  receipt,  "aided  and  abetted  defendants 
Freeman  and  Gline  In  their  scheme  to  In- 
crease the  price  of  the  real  property  in  ques- 
tion to  the  signers,"  etc.  The  words  "aid 
and  abet"  as  thus  used  have  a  well-under- 
stood meaning,  and  may  fairly  be  construed 
to  imply  an  Intentional  participation  with 
knowledge  of  the  object  to  be  attained.  It 
is  well  settled  that  findings  must  be  con- 
strued to  support  a  judgment  if  they  can 
reasonably  be  so  construed,  and  we  are  sat- 
isfied that  the  findings  here  must  be  held  to 
establish  that  Robinson  knew  the  purpose  for 
which  the  false  papers  given  by.  him  were  to 
be  used. 

3.  We  are  of  the  opinion  that  the  conclu- 
sion that  Whitlock  was,  with  the  other  de- 
fendants, jointly  liable  as  to  the  $6,600  secret 
profit  Is  supported  by  the  findings.  He  is 
found  to  have  aided  and  abetted  Freeman 
and  Gllne  In  their  scheme  to  Increase  by  this 
amount  the  price  of  the  property  to  the  sub- 
scribers, by  securing  signers  to  the  subscrip- 
tion agreement  We  have  seen  that,  by  the 
terms  of  this  agreement,  it  was  contingent 
opon  securing  86  subscribers  for  1  share 
each  within  80  days,  and  the  whole  scheme 
of  Freeman  and  Gline  was  dependent  on  this 
being  accomplished.  With  actual  knowledge 
of  all  the  facts  relative  to  this  purchase,  In- 
cluding the  facts  that  the  representation  In 
the  subscription  agreement  as  to  the  price  at 
which  the  property  was  to  be  acquired  was 
false,  and  that  Freeman  and  his  immediate 
associates  were  making  a  secret  profit  of 
56,500,  Whitlock  not  only  signed  the  subscrip- 
tion agreement  for  himself  and  for  Robin- 
son, but  also  procured  the  signatures  of  two 
other  subscribers,  thus  knowingly  aiding  and 
abetting  in  the  consummation  of  the  scheme. 
As  we  have  heretofore  stated,  it  was  not  es- 
sential to  liability  on  his  part  that  he  should 
hare  been  a  party  to  the  scheme  from  its  in- 
ception, or  that  he  should  have  shared  in  the 
secret  profits  obtained  by  Freeman  by  means 
thereof.  It  Is  Immaterial  what  his  motive 
may  have  been,  whether  he  felt  that  his  own 
commission  from  Robinson  was  dependent 
on  the  success  of  Freeman's  plan  to  make  the 
subscribers  pay  $39,500,  or  desired  to  as- 
sist for  some  other  reason.  He  with  knowl- 
edge of  all  the  facts  willfully  aided  and  abet- 
ted Freeman  and  Gline  in  their  scheme,  and 
is  therefore  jointly  liable. 

4.  We  are  satisfied  that,  In  view  of  the 
findings,  the  Judgment  in  favor  of  Robinson 
as  to  the  profits  made  by  him  upon  the  trans- 
action cannot  be  disturbed.  Whatever  sus- 
picions various  facts  found  may  arouse  as 
to  the  existence  of  a  scheme  on  the  part  of 
all  the  defendants  to  procure  the  formation 
of  a  corporation  to  purchase  this  property 
from  the  original  owners,  with  a  large  secret 
profit  to  each  of  them,  the  findings  as  made 
prevent  that  conclusion  so  far  as  Robinson 
is  concerned.  According  to  the  findings  he 
was  dealing  solely  with  Freeman  up  to  the 
time  that  he  ratified  Whitlock's  act  in  sign- 


ing his  name  to  the  subscription  agreement, 
and  there  is  nothing  therein  to  require  the 
conclusion  that  he  even  knew  prior  to  this 
that  a  corporation  was  being  formed  by 
Freeman  to  take  the  property.  We  may  as- 
sume, in  accord  with  the  contention  of  learn- 
ed counsel  for  plaintiff,  that,  when  he  became 
a  subscriber,  a  joint  purchaser  with  his  as- 
sociates, holding  as  he  did  only  a  mere  op- 
tion to  purchase  the  property,  he  was  re- 
quired to  abstain,  from  making  a  profit  in 
the  matter  of  the  purchase  without  the 
knowledge  of  his  associates.  But  the  diffi- 
culty of  plaintiffs  case  in  this  regard  is  that 
the  findings  do  not  show  that  the  subscribers 
did  not  have  full  knowledge  that  Robinson 
was  to  make  a  profit  on  the  transaction. 
The  subscription  agreement  did  not  repre- 
sent to  the  contrary,  and  it  was  entirely  con- 
sistent with  the  statements  therein  contain- 
ed that  he  was  selling  to  the  subscribers  at 
a  profit  his  option  to  purchase,  and  was  in- 
terested in  the  matter  other  than  as  a  sub- 
scriber. There  was,  of  course,  nothing  wrong 
In  his  making  a  profit  under  the  circum- 
stances, unless  the  fact  that  be  was  so  doing 
was  not  known  to  his  associates  on  the  sub- 
scription agreement  The  findings  on  this 
point  are  limited  to  the  proposition  that  they 
(except  the  defendants)  did  not  know  the 
terms  of  his  authority  to  sell,  or  the  price 
he  was  required  to  pay  his  co-owners;  that 
he  did  not  inform  them  as  to  the  amount  of 
his  profit  But  it  is  a  necessary  Inference 
from  another  finding  that  they  did  know  that 
he  was  to  receive  a  profit  The  court  found 
"that  none  of  the  persons  who  signed  said 
subscription  agreement  except  defendants, 
•  *  •  had  any  knowledge  that  said  Whit- 
lock, Freeman,  and  Cllne,  or  any  of  them,  or 
any  of  the  subscribers  other  than  said  Robin- 
son, were  to  receive  any  part  of  the  sum  of 
$39,600  mentioned  In  said  subscription  agree- 
ment as  the  purchase  price  of  said  real  prop- 
erty, or  that  said  defendants,  other  than  said 
Robinson,  or  any  of  them,  were  in  any  way 
interested  therein  other  than  as  co-subscrib- 
ers to  said  subscription  agreement"  We  are 
entitled  to  draw  necessary  Inferences  from 
findings  In  order  to  support  a  judgment,  and, 
as  said  before,  must  construe  findings  to  sup- 
port a  judgment  where  such  a  construction 
is  not  unreasonable.  See  Paine  v.  San  Ber- 
nardino, etc.,  Co.,  148  Cal.  666,  77  Pac.  660 ; 
Nevllls  v.  Moore  Mln.  Co.,  135  Cal.  661,  67 
Pac.  1064;  Krasky  v.  Wollpert,  184  Cal.  342, 
66  Pac.  309.  If  the  subscribers  knew  he  was 
making  a  profit,  as  we  must  hold  In  view  of 
the  findings,  the  mere  fact  that  they  did  not 
know  the  amount  will  not  entitle  them  to  com- 
plain, In  the  absence  of  some  misrepresenta- 
tion in  the  matter. 

6.  We  do  not  see  upon  what  theory  the 
judgment  in  favor  of  Whitlock  as  to  the 
$3,000  commission  received  by  him  from  Rob- 
inson can  be  upheld.  He  had  a  $3,000  in- 
terest in  the  consummation  of  the  purchase 
by  the  subscribers,  which  was  unknown  and 
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undisclosed  to  his  associates  other  than  the 
other  defendants,  the  Schencks,  Dotter,  and 
Hickcox.  His  arrangement  with  Robinson  as 
to  compensation,  as  found  by  the  court,  was 
that  Robinson  would  fix  the  price  of  the  prop- 
erty "to  defendant  Freeman  at  the  sum  of 
$33,000,  of  which  defendant  Whltlock  should 
receive  as  his  compensation  for  finding  a  pur- 
chaser the  sum  of  $3,000,  and  that  defendant 
Robinson  should  have  and  retain  the  bal- 
ance of  $30,000."  The  court  found  that 
Whltlock  did  not  find  In  Freeman  a  pur- 
chaser willing  and  able  to  buy  the  property 
for  $33,000.  Under  these  circumstances,  and 
undoubtedly  for  the  purpose  of  bringing 
about  a  consummation  of  this  sale  and  en- 
abling himself  to  realize  this  profit,  he  chose 
to  associate  himself  as  a  Joint  purchaser 
with  the  other  subscribers  and  to  actively 
assist  in  procuring  other  necessary  subscrib- 
ers. When  he  did  this,  he  assumed,  as  to  his 
associates,  under  a  well-established  rule  of 
law,  a  relation  analagous  to  that  which  ex- 
ists between  partners,  and  was  precluded 
from  making  any  secret  profit  out  of  the  con- 
templated purchase  at  their  expense.  The 
Implied  understanding  between  joint  purchas- 
ers is  that  each  is  engaging  in  an  enterprise 
solely  for  the  mutual  and  common  benefit 
and  advantage  of  all,  and  that  each  has  a 
common  interest  with  the  others,  according 
to  the  amount  of  his  subscription.  See  Getty 
v.  Devlin,  54  N.  Y.  403.  Whltlock  knew  that 
the  property  was  being  obtained  from  Robin- 
son for  $30,000,  and  that  $3,000  of  the 
amount  stated  in  the  subscription  agreement 
as  the  price  at  which  the  property  could  be 
obtained  from  Robinson  and  his  associates 
represented  his  own  personal  profit  in  the 
transaction,  to  be  made  at  the  expense  of  his 
associates.  It  is  elementary  that  a  partner 
or  an  agent  will  not  be  allowed  to  make  a 
profit  for  himself  at  the  expense  of  his  as- 
sociates or  his  principal  by  any  deception  as 
to  the  purchase  price,  and  that  he  will  be 
held  as  a  trustee  for  any  profits  so  obtain- 
ed. This  rule  has  often  been  applied  In 
transactions  of  the  kind  here  Involved.  See 
Walker  v.  Pike  Co.,  etc.,  Co.,  188  Fed.  609, 
71  C.  C.  A.  693;  Jenkins  v.  Frink,  30  Cal. 
586,  89  Am.  Dec.  134;  King  v.  Wise,  43  Cal. 
628;  Barry  v.  Bennett,  45  Cal.  80;  Getty  v. 
Devlin,  supra;  Mattern  v.  Canavan,  8  Cal. 
App.  493,  86  Pac.  618;  Johnston  v.  Little, 
141  Ala.  382,  37  South.  592;  Hodge  v.  Twitch- 
ell,  33  Minn.  389.  23  N.  W.  547;  Yale  Gas 
Stove  Co.  v.  Wilcox,  64  Conn.  101,  29  AtL 
303,  25  L.  R.  A.  90,  42  Am.  St  Rep.  159.  We 
think  the  facts  in  this  case  make  the  deci- 
sion in  Milwaukee,  etc.,  Co.  v.  Dexter,  99 
Wis.  214,  74  N.  W.  976,  40  L.  R.  A.  837,  in- 
applicable. In  view  of  the  specific  facts 
found,  the  further  finding  that  Whltlock's 
services  In  finding  a  purchaser  for  said  real 
property  were  fully  performed  and  complet- 
ed prior  to  the  time  he  signed  the  subscrip- 
tion agreement  and  prior  to  the  time  when 
he  agreed  to  become  a  member  of  the  club 
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and  prior  to  the  time  when  he  asked  either 
Dotter  or  Hickcox  to  sign  the  subscription 
agreement  can  mean  no  more  than  that  the 
specific  acts  theretofore  found  by  the  court 
to  have  been  done  by  him,  viz.,  the  inter- 
esting of  Freeman  in  the  matter  and  the 
bringing  of  Freeman  and  Robinson  together, 
were  done  prior  to  his  becoming  an  associate 
In  the  joint  enterprise.  The  fact  that  some 
one  or  two  of  the  subscribers  other  than  the 
defendants  knew  or  supposed  that  Whltlock 
was  Interested  other  than  a  *  a  subscriber  does 
not  assist  him.  Colton  Impr.  Co.  v.  Rich- 
ter,  26  Misc.  Rep.  26,  65  N.  Y.  Supp.  486, 
489.  See,  also,  Burbank  v.  Dennis,  101  Cal. 
101,  86  Pac.  444.  There  is  absolutely  nothing 
In  the  claim  that  the  fact  that  Robinson's 
name  appeared  in  the  subscription  list  to 
have  been  signed  "per  B.  W.,M  showed  that 
Whltlock  was  acting  as  Robinson's  agent  In 
the  matter  of  the  sale  of  the  property.  Up- 
on the  facts  found  we  are  satisfied  that  It 
must  be  held  that  Whltlock  is  a  trustee  of 
plaintiff  to  the  extent  of  his  secret  profit  of 
$3,000,  and  accountable  therefor. 

6.  We  find  no  error  in  the  judgment  other 
than  the  failure  to  grant  a  recovery  against 
Whltlock  on  account  of  the  $3,000  secret 
profit  It  is  suggested  that  in  so  far  as  the 
judgment  cancels  the  $2,000  note  given  Robin- 
son on  account  of  the  purchase  price  and  re- 
maining unpaid,  because  of  the  $6,500  secret 
profit  made  by  Freeman  in  which  Robinson 
did  not  participate,  it  is  unjust;  but,  as  we 
have  seen,  Robinson  was  jointly  liable  as  to 
this  $6,500,  and  plaintiff  has  paid  all  that  It 
Is  legally  required  to  pay  on  account  of  the 
purchase,  and  should  not  be  required  to  pay 
this  amount  which  it  does  not  owe  to  one  of 
those  liable  to  return  it  In  the  event  of  Its 
payment  If,  by  reason  of  the  arrangement 
between  themselves,  one  of  those  jointly  lia- 
ble Is  compelled  to  pay  more  than  his  propor- 
tion, it  is  simply  his  misfortune.  The  law 
can  afford  him  no  relief.  As  to  the  liability 
in  question,  the  defendants  occupy  the  posi- 
tion of  joint  tort-feasors. 

7.  There  is  also  an  appeal  by  plaintiff  from 
an  order  taxing  costs  and  striking  out  of 
plaintiff's  memorandum  of  costs  items  aggre- 
gating $97.20,  notary  fees  for  taking  the 
depositions  of  defendants  before  trial.  The 
affidavit  annexed  to  the  cost  bill  stated  that 
such  disbursements  were  necessarily  incurred. 
The  motion  to  strike  out  these  charges  was 
made  on  the  ground,  among  others,  that  the 
taking  of  the  depositions  was  unnecessary. 
It  was  stated  in  the  notice  of  motion  that 
said  motion  would  be  made  upon  the  records, 
files,  and  papers  In  the  above-entitled  action, 
which,  of  course,  Included  said  depositions; 
the  same  having  been  filed  among  the  papers 
in  the  cause.  These  records,  files,  and  pa- 
pers were  considered  by  the  court  below  on 
the  hearing  of  the  motion ;  but  none  of  them 
except  those  constituting  the  Judgment  roll 
have  been  brought  before  us,  and  we  cannot 
tell  what  they  show.    Plaintiff  undoubtedly 
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had  the  right  to  have  the  depositions  taken, 
and  is  entitled  to  recover  the  cost  thereof  if 
it  was  necessary  to  take  them.  California 
Farm  &  Frnit  Co.  v.  Schiappa  Pietra,  151  Cal. 
745,  91  Pac  598;  Lindy  v.  McChesney,  141 
Cal.  351,  853,  74  Pac.  1034.  It  may,  however, 
have  appeared  to  the  trial  court  from  the 
evidence  considered  on  the  motion  that  the 
taking  of  these  particular  depositions  was  en- 
tirely unnecessary  to  the  protection  of  the 
rights  of  the  plaintiff  under  any  reasonable 
view  of  the  casf;.  We  are  not  prepared  to 
hold  that  the  trial  court  Is  without  power  to 
disallow  the  cost  of  taking  depositions,  where 
it  appears  to  the  court  that  such  taking  could 
not  under  the  circumstances  be  necessary  to 
the  protection  of  the  rights  of  a  party.  We 
must  assume  in  support  of  the  order  that  the 
evidence  before  the  court,  consisting  of  the 
flies,  records,  and  papers  in  the  case,  showed 
a  case  warranting  such  a  conclusion.  See 
Lindy  v.  McChesney,  supra.  It  was  not  es- 
sential that  the  motion  to  re  tax  costs  should 
be  accompanied  by  any  affidavit  Senior  v. 
Anderson,  130  Cal.  299,  62  Pac.  56a 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below 
to  enter  judgment  in  accord  with  the  views 
herein  expressed.  The  order  taxing  costs  is 
affirmed.  Bach  party  shall  pay  his  own  costs 
of  appeal. 

We  concur:    SHAW,  J.;  SLOS8,  J. 

On  Rehearing. 

ANGELLCTTI,  J.  The  judgment  entered 
herein  on  July  6,  1908,  is  hereby  modified 
to  read  as  follows:  "On  the  appeal  of  de- 
fendant F.  E.  Robinson  and  on  the  appeal  of 
defendant  Ben  Whltlock,  the  judgment  of  the 
superior  court  is  in  all  respects  affirmed.  On 
the  appeal  of  plaintiff  from  said  Judgment, 
the  Judgment  of  the  superior  court  Is  amend- 
ed and  modified,  by  adding  at  the  end  there- 
of the  following,  viz. :  'It  Is  further  ordered 
and  adjudged  that  plaintiff,  Lomlta  Land 
and  Water  Company,  do  have  and  recover 
from  defendant,  Ben  Whltlock,  the  further 
sum  of  $3,399.55' — and,  as  thus  amended  and 
modified,  said  judgment  is  affirmed.  The  or- 
der taxing  costs  is  affirmed.  Each  party 
shall  pay  his  own  costs  of  appeal." 

We  concur:   SHAW,  J.;  SLOSS,  J. 


HELLMAN  v.  LONGLEY  et  al.  (L.  A. 
2,041.) 

(Supreme  Court  of  California.   July  21,  1908.) 

1.  Appeal  and  Error— Appeal  fbom  Judg- 
ment—Time  to  Take. 

An  appeal  from  a  judgment  taken  more 
than  six  months  from  the  date  of  the  entry  of 
the  judgment  will  be  dismissed. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  2,  Appeal  and  Error,  g  1926.] 
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2.  Same— Appeal  fbom  Obdeb  Denying  New 

Trial— Time  to  Take. 

An  appeal  from  an  order  denying  a  new 
trial  taken  61  days  after  the  entry  of  the  order 
will  be  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
voL  2,  Appeal  and  Error,  |  1926.] 

Department  2.  Appeal  from  Superior  Court, 
Orange  County;  Z.  B.  West,  Judge. 

Action  by  Isalas  W.  Bellman  against  John 
Longley  and  others.  From  a  judgment  for 
defendant,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  certain  of  the  defendants 
appeal.  Dismissed. 

Chas.  S.  McKelvey,  for  appellant  J.  H. 
Shankland  and  J.  P.  Chandler,  for  respond- 
ent 

HENSHAW,  J.  This  is  an  appeal  by  the 
defendant  Anaheim  Landing,  Mining  &  De- 
velopment Company  from  the  judgment  and 
from  the  order- denying  its  motion  for  a  new 
trial.  The  judgment  was  entered  April  14, 
1906.  The  motion  for  a  new  trial  was  de- 
nied, and  the  order  of  denial  entered  October 
18,  1906.  Notice  of  appeal  from  the  Judg- 
ment and  from  the  order  denying  a  new  trial 
was  filed  December  18,  1906.  The  appeal 
from  the  judgment  therefore,  was  taken 
more  than  six  months  from  the  date  of  the 
entry  of  the  judgment,  and  the  appeal  from 
the  order  denying  a  new  trial  was  taken  61 
days  after  entry  of  the  order. 

Upon  this  condition  of  the  record  respond- 
ent urges  and  moves  that  the  appeals  be  dis- 
missed. No  answer  is  made  by  the  appellant, 
and,  Indeed,  we  see  none  that  could  be  made. 
The  court  being  without  jurisdiction,  there- 
fore, to  entertain  these  appeals,  It  is  ordered 
that  they  be,  and  they  are  hereby,  dismissed. 

We  concur:  LORIGAN,  J.;  SLOSS,  J 


EMERY  v.  KIPP.   (L.  A.  2,089.) 
(Supreme  Court  of  California.   July  29,  1908.) 

1.  Judgment— Conclusiveness. 

Plaintiff  may  not  complain  of  the  admission 
of  the  judgment  roll  in  a  former  action  on  the 
ground  the  judgment  is  void  because  of  the  in- 
sufficiency of  the  facts  set  forth  in  the  affidavit 
for  publication  of  summons,  where,  on  the  same 
objection  made  by  her  in  the  former  case,  the 
affidavit  was  held  sufficient. 

2.  Same— Collateral  Attack. 

A  judgment,  to  be  successfully  attacked 
collaterally,  must  be  void  on  its  face. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment,  §  920.] 

3.  Husband  and  Wife— Wife  Sued  as  Feme 
Sole— Effect  of  Judgment. 

A  judgment  against  a  married  woman  is 
valid,  though  she  Is  sued  as  a  feme  sole  and  in 
her  maiden  name,  particularly  on  any  contract 
made  in  such  name. 

fKd.  Note. — For  en  Res  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  fi  856.] 

4.  Names— Right  to  Change. 

At  common  law  one  may  change  his  name 
at  will  and  sue  or  be  sued  in  any  name  in  which 
he  is  known  and  recognized. 

TEd.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Names,  8  18.] 


Digitized  by 


18 


97  PACIFIC  REPORTER. 


(CaL 


5.  Sauk. 

One  may  adopt  a  name  in  which  to  prose- 
cute business,  and  may  sue  or  be  sued  in  such 
name. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  36,  Names,  §  7.] 

6.  Pabtieb— Designation— Assumed  Name — 
Title  to  Land. 

If  one  takes  title  to  land  in  any  other  than 
his  true  name,  so  far  as  that  property  is  con- 
cerned, he  has  assumed  the  name  in  which  he 
takes  title,  and  he  may  be  sued  thereunder. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parties,  i  109.] 

7.  Husband  and  Wits—  Wife  Sued  as  Feme 

Sole— Judgment  Valid. 

A  judgment  against  "Louisa  Munro,"  quiet- 
ing title  to  land  deeded  to  her  under  that  name, 
is  not  void  because,  when  sued,  she  was  a  mar- 
ried woman,  her  name  being  ''Madeline  Louisa 
Munro  Emery,"  and  because  her  husband  was 
not  joined,  the  record  of  her  marriage  designat- 
ing her  as  "Madeline  L.  Munro,"  and  there  be- 
ing nothing  to  apprise  a  prudent  person  that 
she  had  married,  though  jurisdiction  over  her 
was  obtained  by  published  summons. 

8.  Pbooess  —  Sebvioe  by  Publication  —  Ef- 
fect. 

Service  of  process  by  publication  is  as  ef- 
fective for  all  purposes  as  personal  service,  where 
authorized,  and  when  the  statutory  requirements 
have  been  met ;  the  only  distinction  being  found 
in  the  privilege  accorded  by  Code  Civ.  Proc.  8 
473,  allowing  a  defendant  not  personally  served, 
on  such  terms  as  may  be  just,  to  appear  within 
a  year  after  default  judgment  against  him  and 
answer  the  merits. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Process,  f  188.] 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  N.  H.  Conklln, 
Judge. 

Action  by  Madeline  L.  Emery  against  Syl- 
vester Klpp.  From  a  judgment  for  plaintiff 
and  from  an  order  refusing  a  new  trial,  de- 
fendant appeals.   Reversed,  with  directions. 

Stearns  &  Sweet  for  appellant  L.  L. 
Boone,  for  respondent 

HENSHAW,  J.  Plaintiff  commenced  this 
action  to  quiet  title  to  lands  situate  in  the 
county  of  San  Diego.  She  obtained  judg- 
ment and  from  that  judgment  and  from  the 
order  of  the  court  denying  defendant's  mo- 
tion for  a  new  trial,  he  appeals. 

Upon  the  trial  the  following  facts  were  es- 
tablished without  conflict:  The  maiden 
name  of  plaintiff,  who  is  an  Englishwoman  by 
birth,  Is  Madeline  Louisa  Munro.  In  Eng- 
land she  was  usually  called  Louisa.  After 
coming  to  California  she  was  usually  called 
Madeline  by  her  friends  and  family,  although 
she  was  sometimes  addressed  and  spoken  of 
as  Louisa.  In  1888  one  Phipson,  the  then 
owner  of  the  land  in  controversy,  executed 
a  deed  thereof  to  this  plaintiff,  naming  her 
therein  as  Louisa  Munro.  In  December, 
1894,  under  the  name  of  Madeline  L.  Munro, 
she  married  Alfred  A.  Emery,  and  continued 
to  be  his  wife  until  the  time  of  his  death  in 
1903.  In  the  marriage  license  she  was  nam- 
ed and  designated  Madeline  L.  Munro,  and 
In  the  certificate  of  the  minister  who  per- 
formed the  marriage  ceremony  her  name  was 


written  Madeline  L.  Munro.   She  had  never 
executed  any  conveyance  of  the  property, 
and,  so  far  as  her  title  Is  concerned,  since 
the  date  of  her  deed,  it  has  always  stood  on 
the  records  of  the  recorder's  office  in  San  Di- 
ego county  In  the  name  of  Louisa  Munro. 
and  not  In  the  name  of  Madeline  Louisa 
Munro  or  Madeline  L.  Monro.  Defendant's 
title  comes  by  mesne  conveyance  from  a  judg- 
ment obtained  in  an  action  to  quiet  title  to 
the  land  In  controversy  prosecuted  by  Nellie 
Rue  against  Louisa  Munro.   Proof  of  plain- 
tiff's title  having  been  made  as  above  out- 
lined, defendant  to  establish  his  Interest  in 
the  land,  offered  the  judgment  roll  In  the  ac- 
tion of  Nellie  Rne  v.  Louisa  Munro,  and  up- 
on objection  of  plaintiff  the  judgment  roll 
was  refused  admission  In  evidence.  The 
soundness  of  the  court's  ruling  upon  this 
proffer  embodies  the  questions  presented  for 
consideration  upon  this  appeaL  Respondent's 
objections  to  the  admission  of  the  judgment 
roll,  while  couched  In  different  forms,  re- 
solve themselves  Into  two:   First,  that  the 
judgment  is  void  because  of  the  insufficiency 
of  the  facts  set  forth  in  the  affidavit  for  pub- 
lication of  summons ;  second,  that  the  court 
acquired  no  Jurisdiction  of  this  plaintiff  by 
the  substituted  process  and  constructive  serv- 
ice, she  being  a  married  woman,  and  her 
husband  not  having  been  joined  with  her 
(Code  Civ.  Proc.  |  870),  and  she  not  having 
been  sued  In  her  true  name,  which  at  the 
time  of  the  commencement  of  the  action  of 
Rne  v.  Munro  was  Madeline  L.  Emery,  and 
not  Louisa  Munro. 

The  first  objection  thus  advanced  needs 
little  consideration.  This  plaintiff  connected 
herself  with  the  action  of  Rue  v.  Quinn  by 
making  a  motion  therein,  after  judgment  by 
default  had  been  entered  against  her,  to  set 
the  judgment  aside  upon  the  ground  that  it 
had  been  entered  without  any  jurisdiction 
having  been  obtained  over  her  person.  The 
ground  there  urged  was  the  same  as  that 
here  presented,  that  the  facts  set  forth  in  the 
affidavit  for  the  publication  of  summons 
were  entirely  Insufficient  The  trial  court 
granted  her  motion,  but  upon  appeal  to  this 
court  Its  order  was  reversed;  It  being  here 
held  that  the  affidavit  was  sufficient  Rne  v. 
Quinn,  137  Gal.  651,  66  Pac.  216,  70  Pac  732. 
The  ruling  and  determination  In  Rne  v 
Quinn  have  subsequently  been  approved  it 
numerous  cases.  Wels  v.  Cain,  140  Cal.  xvli 
73  Pac.  980;  People  v.  Wrin,  148  Cal.  13,  7( 
Pac  646 ;  People  v.  Norrls,  144  Cal.  424,  71 
Pac.  998;  Cargile  v.  Silsbee,  148  Cal.  260,  8! 
Pae.  1044;  Shepard  v.  Mace,  148  Cal.  272 
82  Pac.  1046. 

The  questions  presented  under  the  secom 
objection  are  both  more  Interesting  and  mon 
Important  Preliminarily,  it  is  to  be  bona 
in  mind  that  the  attack  here  made  upon  th 
judgment  in  Rue  v.  Emery  is  collateral,  an 
to  be  successful  It  must  be  established  tha 
the  judgment  is  void  on  Its  face.   Hahn  i 
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Kelly,  34  Gal.  391,  94  Am.  Dec  742;  Sharp 
r.  Daugney,  33  Cal.  SOS;  Galvin  v.  Palmer, 
134  Cal.  426,  68  Pac.  572;  Van  Fleet,  Coll.  Art 
H  3,  614,  616  That  the  Judgment  was  not 
void  for  nonjoinder  of  the  husband  as  party 
plaintiff  is  established  by  the  case  of  Bogart 
v.  Woodruff,  96  CaL  609,  31  Pac.  618.  The 
facts  in  that  case  were  that  a  married  wo- 
man, while  a  feme  sole,  had  executed  a  prom- 
issory note.  Suit  was  brought  upon  this 
promissory  note  against  the  maker.  She  was 
sued  in  her  maiden  name,  and  her  husband 
was  not  joined.  Personal  service  upon  her 
was  had,  and  judgment  went  for  plaintiff  up- 
on her  default  The  original  plaintiff  then 
commenced  another  action  to  enforce  the 
judgment  against  'the  wife  sued  under  ber 
married  name ;  her  husband  being  joined  as 
defendant  There,  as  here,  a  collateral  at- 
tack was  made  upon  this  judgment ;  it  being 
contended  that  it  was  Told,  first,  because  of 
the  misnomer  of  the  married  woman  defend- 
ant and,  second,  because,  being  a  married 
woman,  her  husband  was  a  necessary  party, 
without  whom  the  court  could  not  obtain 
jurisdiction  of  the  person  of  the  wife.  Tbe 
trial  court  took  this  view,  but  upon  appeal 
the  judgment  was  reversed  by  this  court 
holding  that  when  the  wife  suffered  such  a 
judgment  to  be  given  against  her,  either  after 
trial  on  the  merits  or  by  default  the  objection 
of  the  nonjoinder  of  the  husband  was  waived, 
and  holding  further  that  the  judgment  was 
not  void  because  of  misnomer  in  describing 
ber  by  her  maiden  name,  the  name  under 
which  she  executed  the  contract;  she  being 
sufficiently  identified  by  the  name  under 
which  she  was  sued.  The  only  distinction  be- 
tween the  Bogart  Case  and  the  case  at  bar 
is  that  in  the  former  personal  service  on  the 
defendant  was  had,  while  in  the  latter  sub- 
stituted service  by  publication  of  summons 
was  the  mode  adopted  for  acquiring  jurisdic- 
tion. Whether  or  not  any  different  conclu- 
sion Is  necessitated  by  reason  of  this  fact  is 
a  matter  for  later  consideration. 

Tbe  rule  as  laid  down  in  the  Bogart  Case, 
namely,  that  a  judgment  is  valid  when  ob- 
tained against  a  married  woman  sued  as  a 
feme  sole  and  in  her  maiden  name,  particu- 
larly upon  any  contract  which  she  has  ex- 
ecuted In  such  name,  is  a  rule  of  general  ac- 
ceptance. 1  Freeman  on  Judg.  f  160;  Van 
Fleet  on  Coll.  Att  §5  603,  616;  Hartman  v. 
Ogborn,  54  Pa.  120,  93  Am.  Dec.  679;  Win- 
chester t.  Everett  80  Me.  635,  15  Atl.  696, 
1LR.  A.  425,  6  Am.  St  Rep.  228;  McCaf- 
frey t.  Corrigan,  49  Ind.  176.  This  is  in  con- 
sonance with  the  principle  of  common  law 
that  a  man  may  change  his  name  at  will  and 
sue  or  be  sued  In  any  name  in  which  he  is 
ioown  and  recognized.  Linton  v.  First  Nat 
Bank  (C.  C)  10  Fed.  894.  So  a  person  may 
adopt  any  name  in  which  to  prosecute  busi- 
aew.  and  may  sue  or  be  sued  in  such  a  name. 
Graham  v.  Eisner,  28  111.  App.  269.  This 
principle  has  been  applied  in  this  state,  where 
it  is  held  that  if  the  owner  of  property  con- 
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vey  by  any  name,  the  conveyance  as  between 
himself  and  his  grantee  Is  valid  and  will 
transfer  title.  Fallon  v.  Kehoe,  88  Cal.  44,  99 
Am.  Dec  847;  Wilson  v.  White,  84  Cal.  289, 
24  Pac.  114.  So,  when  It  comes  to  examin- 
ing tbe  authorities  dealing  with  actions  af- 
fecting real  estate,  this  same  principle,  it  will 
be  found,  Is  universally  applied.  If  a  man 
chooses  to  take  the  title  to  real  estate  In  a 
name  other  than  his  true  name,  so  far  as  that 
property  Is  concerned,  he  has  assumed  tbe 
name  In  which  he  takes  title  as  his  true 
name,  and  In  suits  affecting  the  property  he 
may  be  sued  by  such  designation.  A  leading 
and  well-considered  case  upon  this  subject  is 
that  of  Blinn  v.  Chessman,  decided  by  the  Su- 
preme Court  of  Minnesota.  49  Minn.  140,  51 
N.  W.  666,  32  Am.  St  Rep.  636.  In  that  case 
the  purchaser  was  George  Chessman.  He  ac- 
cepted a  deed  executed  to  him  In  the  name  of 
George  Cheese  man,  and  the  deed  was  so  re- 
corded. Thereafter  an  action  was  brought  by 
one  Leonard  against  George  Cheeseman  to  de- 
termine adverse  claims  to  the  property.  Sum- 
mons was  served  by  publication,  and  judg- 
ment by  default  was  rendered  in  favor  of 
Leonard  that  he  was  the  owner  of  the  proper- 
ty. In  time  plaintiff  Blinn  succeeded  to  Leon- 
ard's title  and  brought  suit  against  George 
Chessman,  and,  as  the  court  stated,  the  ques- 
tion presented  In  that  case  "was  whether  a 
judgment  against  Cheeseman  was  of  effect  as 
to  this  defendant  Chessman  as  respects  his 
title  to  the  land."  The  reasoning  of  tbe  court 
Is  full  and  convincing.  It  declares  the  pre- 
sumption to  be  that  a  grantee  who  personally 
accepts,  retains,  and  records  a  deed  of  con- 
veyance does  so  with  knowledge  of  Its  con- 
tents. It  affirmed  the  trial  court  In  holding 
that  the  Leonard  judgment  against  Cheese- 
man was  binding  upon  Chessman,  who  had 
taken  title  to  the  property  In  tbe  name  of 
Cheeseman,  saying:  "This  conclusion  is  not 
based  upon  the  ground  of  the  likeness  of  the 
two  names,  either  In  spelling  or  in  sound; 
but  upon  the  ground— upon  which  also  the  de- 
cision of  the  court  below  was  placed — that 
the  defendant  Is  to  be  deemed  to  have  adopt- 
ed the  name  of  Cheeseman  for  the  purpose 
of  acquiring  and  holding  the  title  to  this 
land,  and  he  can  have  no  reason  to  complain 
that  be  Is  so  designated  in  legal  proceedings 
calling  In  question  the  validity  of  the  title  so 
acquired  and  held.  From  the  fact  that  this 
was  not  his  true  name  it  does  not  follow  that 
tbe  court  did  not  acquire  jurisdiction.  If  he 
had  assumed  this  name,  or  any  other,  gen- 
erally, and  for  all  purposes,  and  especially  if 
he  had  come  to  be  known  by  the  name  as- 
sumed, there  would  be  no  doubt  that  legal 
proceedings  against  blm  in  such  name  would, 
In  general,  be  sustained.  The  name  Is  not 
the  person,  but  only  a  means  of  designating 
the  person  intended;  and  where  one  assumes 
and  comes  to  be  known  by  another  name  than 
that  which  he  properly  bears,  that  name  may 
be  effectually  employed  for  the  purpose  of 
designating  him.  •  •  •  In  this  case  it  Is 
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probably  true  that  the  defendant  did  not  In- 
tend to  change  his  name,  nor  to  adopt  for 
general  purposes  the  name  of  Cheeseman,  but 
he  did — if  he  knew  the  misnomer,  as  we  must 
assume  he  did — most  effectually  assume  that 
name  for  the  purpose  of  taking  and  holding 
the  title  to  this  land.  He  not  only  accepted 
the  conveyance  made  to  himself  by  that  name, 
but  he  placed  it  on  record,  for  the  purpose, 
and  with  the  effect,  presumably,  of  giving 
notice  to  the  world  that  the  title  had  been  so 
conveyed  and  was  so  held.  *  *  •  In  pro- 
ceedings concerning  this  land  It  would  be  at 
least  quite  as  likely  that  the  name  disclosed 
by  the  record  as  the  grantee  would  be  used 
hi  a  summons  or  notice  Intended  to  be  ad- 
dressed to  such  grantee  as  that  the  record 
should  be  disregarded,  and  the  true  name  of 
the  defendant  used.  Hence  there  was  as 
much  reason  why  his  attention  should  be  ar- 
rested by  the  name  of  George  Cheeseman  in 
a  published  summons  or  notice  as  there  would 
be  if  his  true  name  were  used.  He  had  plac- 
ed himself  under  the  necessity  of  having  re- 
gard to  the  former  as  well  as  the  latter.  He 
cannot  well  complain  that  the  name  in  which 
he  took  the  title,  and  which  he  put  forth  to 
the  world  by  the  records,  as  the  name  of  the 
grantee,  should  be  employed  in  proceedings 
instituted  for  an  adjudication  concerning  that 
title."  The  same  principle  Is  enunciated  by 
the  Supreme  Court  of  Missouri  in  Elting  v. 
Gould,  96  Mo.  585,  9  S.  W.  922.  The  court 
was  passing  upon  a  judgment  obtained  in  a 
suit  brought  against  R.  O.  Elting  to  enforce 
a  lien  for  taxes  upon  bis  property.  Judgment 
had  been  given  against  R.  O.  Elting,  and  the 
land  was  sold  and  conveyed  by  sheriff's  deed. 
Upon  the  records  of  the  county  the  land  stood 
In  the  name  of  R.  O.  Elting,  but  Eltlng's 
name  was  Richard  O.  Elting,  and  he  contend- 
ed that  a  judgment  rendered  against  him  In 
the  name  of  R.  O.  Elting  was  void.  The  serv- 
ice, as  here,  was  by  publication.  The  court 
upheld  the  judgment,  saying  that  the  patent 
to  the  land  which  was  recorded  and  which 
was  the  only  conveyance  of  title  on  record 
showed  that  R.  O.  Elting  owned  the  land. 
"It  is  by  this  name  and  description  that  he 
is  known  in  his  title  papers.  We  think  it  is 
sufficient." 

Applying  the  principle  of  these  cases  to  the 
facts  in  the  case  at  bar  it  appears  that  this 
plaintiff  took  title  to  the  land  in  the  name  of 
Louisa  Munro,  that  in  her  recorded  certificate 
of  marriage  her  name  was  given  as  Madeline 
L.  Munro,  that  there  was  nothing  of  record 
to  disclose  that  Louisa  Munro  was  the  same 
person  designated  as  Madeline  L.  Munro,  and 
consequently  there  was  nothing  of  record  to 
disclose  that  Louisa  Munro  had  ever  changed 
her  name.  So  far  as  the  real  estate  was  con- 
cerned, she  held  title  to  it  only  as  Louisa 
Munro.  No  steps,  which  a  reasonable  or  pru- 
dent person  might  take,  would  under  our  ex- 
isting laws  serve  to  give  a  party  desirous  of 
commencing  an  action  any  knowledge  or  In- 
formation that  Louisa  Munro  had  married  or 
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had  In  any  other  way  changed  her  name.  The 
law  does  provide  that  any  person  in  whom 
the  title  of  real  estate  Is  vested  who  shall 
from  any  cause  have  his  or  her  name  changed 
shall  upon  any  conveyance  of  real  estate  set 
forth  the  name  in  which  he  or  she  derived 
title  to  such  real  estate.  St  1874,  p.  345,  c. 
245 ;  Civ.  Code,  |  1096.  The  law,  too,  might 
well  have  provided  that,  when  a  woman  In 
whose  maiden  name  title  to  real  property 
stands  shall  marry,  she  shall  cause  recorda- 
tion of  the  fact  to  be  made  In  such  manner  as 
to  give  notice  thereof  to  the  world;  but  the 
law  not  having  done  this,  It  may  not  be  said 
that  a  plaintiff  is  in  fault  who,  after  exhaust- 
ing the  means  of  Information  open  to  him. 
commences  an  action  against  a  person  hold- 
ing such  title  by  the  same  name  in  which 
the  title  is  held.  The  inconvenience,  and,  In- 
deed, the  grave  consequences  resulting  from  a 
different  view  would  render  actions  to  quiet  ti- 
tle by  substituted  process  of  little  or  no  bene- 
fit In  nearly  every  state  there  are  statutes 
authorizing  the  change  of  a  man's  name.  A 
nonresident  owner  of  land  In  California  may 
legally  cause  his  name  to  be  changed  In  an- 
other state  and  an  adverse  claimant  In  this 
state,  after  satisfying  the  court  that  after  due 
diligence  the  nonresident  owner  cannot  be 
found  within  the  state,  may  commence  an  ac- 
tion against  the  party  under  the  name  In 
which  his  record  title  stands.  If  a  judgment 
so  obtained  can  be  collaterally  attacked  by  a 
showing  that  the  nonresident  claimant  had 
legally  changed  his  name,  and  that  therefore 
jurisdiction  was  not  acquired,  which  is  the 
contention  here  made,  the  value  of  such  an 
action  is  at  an  end. 

But  does  the  fact  that  in  this  case  juris- 
diction of  the  defendant  was  secured  by  pub- 
lished summons,  in  any  respect  change  the 
rule?  We  think  not  In  every  case  where 
service  by  publication  Is  authorized,  If  the 
statutory  requirements  have  been  complied 
with,  it  is  as  effective  for  all  purposes  as  per- 
sonal service.  The  only  distinction  in  this 
state  is  found  In  the  privilege  accorded  by 
section  473  of  the  Code  of  Civil  Procedure, 
which  allows  a  defendant  not  personally  serv- 
ed, on  such  terms  as  may  be  just  to  appear 
within  a  year  after  the  rendition  of  a  judg- 
ment by  default  against  him  and  answer  to 
the  merits  of  the  original  action.  We  bav<« 
here  a  case  where  the  claimant  to  the  real 
estate  is  served  by  published  summons  under 
the  name  by  which  she  took  and  recorded  her 
title  to  the  land.  In  Blinn  v.  Chessman,  su- 
pra, the  service  was  by  publication,  and,  ad- 
dressing itself  to  this  question,  the  court 
there  said:  "If  such  a  name  is  employed  In 
legal  process  or  notices,  whether  served  per- 
sonally or  by  publication — where  such  servico 
Is  authorized — the  notice  is  effectual ;  the 
person  who  has  assumed  the  name  is  pre- 
sumed to  understand  that  the  process  or  no- 
tice addressed  in  that  name  is  addressed  to 
him."  In  Mosely  v.  Reily,  126  Mo.  124,  28  S. 
W.  895,  26  L.  R.  A.  721,  the  same  subject  is 
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considered;  the  court  saying:  "As  has  been 
said,  the  object  of  the  publication  is  to  give 
notice  of  the  proceeding  to  the  real  person 
who  is  Interested.  The  name  is  only  used  to 
identify  such  person,  and  may  be  the  only 
means  of  identification ;  but,  if  the  name  as 
used  Is  the  same  as  the  party  himself  uses 
and  under  which  he  is  known,  and  the  facts 
recited  in  the  notice  sufficiently  identify  the 
person  intended,  and  advise  him  that  his  prop- 
erty Is  brought  before  the  courts,  we  think 
that  would  be  sufficient  to  give  the  court  Ju- 
risdiction to  render  the  Judgment  *  *  * 
Notice  by  publication,  though  only  allowable 
from  necessity,  is,  when  authorised,  as  ef- 
fective as  personal  service.  Every  one  is 
presumed  to  have  had  opportunity  to  read 
these  publications  and  to  learn  from  them  the 
nature  and  objects  of  the  proceedings  of 
which  they  give  notice."  In  Lane  v.  Innes, 
43  Minn.  137,  45  N.  W.  4,  the  Supreme  Court 
of  Minnesota  declared  that  "any  notice  which 
would  give  jurisdiction  if  personally  served 
upon  the  party  is  good  when  served  by  pub- 
lication If  that  publicity  of  the  pendency  of 
the  action  which  the  law  Intends  is  thereby 
Riven."  See,  also,  Van  Fleet  on  Coll.  Att.  |f 
361.307. 

As  against  this  reasoning  and  authority, 
our  attention  is  called  to  but  one  conflicting 
case,  that  of  Freeman  v.  Hawkins,  77  Tex. 
498,  14  S.  W.  864,  19  Am.  St.  Rep.  769.  In 
that  case  land  was  conveyed  to  Mary  E.  Rob- 
ison. She  subsequently  married  a  man  by 
the  name  of  Freeman.  Thereafter  suit  was 
brought  against  her  in  the  name  of  Mary  E. 
Robison  to  quiet  title.  The  court  declared 
that  Mary  E.  Robison  upon  marriage  took  the 
surname  of  her  husband,  saying:  "A  citation, 
whether  to  be  served  personally  or  by  publica- 
tion, must  contain  the  names  of  the  parties 
to  the  action.  We  are  of  the  opinion  that  a 
citation  by  publication,  requiring  'Mary  E. 
Robison'  to  be  cited  and  to  appear,  was  not 
sufficient  to  give  the  court  jurisdiction  to  ren- 
der a  judgment  that  would  bind  'Mary  E. 
Freeman.'"  In  this  brief  statement  there 
Is  no  consideration  paid  to  the  general  rules 
which  we  have  discussed,  nor  to  the  author- 
ities which  support  them,  and  we  think  the 
conclusion  reached  by  the  Texas,  court  is  at 
variance  with  the  otherwise  universally  ac- 
cepted doctrine. 

For  the  foregoing  reasons  the  judgment  is 
reversed,  with  directions  to  the  trial  court  up- 
on a  new  trial  to  admit  in  evidence  the  prof- 
fered judgment  roll 

We  concur:  LORIGAN,  J.;  SHAW,  J. 


ERVIN  v.  RECORD  PUB.  CO.   (L.  A.  2,088.) 

(Supreme  Court  of  California.    July  28,  1908.) 

1.  Libel  and  Slandeb  —  Publication  or 
Libelous  Article— Innuendoes. 

A  newspaper  publication,  averring  that  a 
woman  had  a  great  admirer  in  a  Chinese  pugi- 
hst,  who  wired  her  to  meet  him  at  a  designated 


place  and  time,  that  the  time  fixed  was  too  earl> 
for  her,  that  there  were  some  things  better  left 
unsaid,  and  that  it  was  best  to  pass  over  the 
meeting  between  the  two,  some  things  being  too 
sacred  for  words,  is  on  its  face  equivocal  -and 
capable  of  meaning  that  she  was  a  member  of 
the  underworld,  familiar  with  the  Chinese  prize 
fighter,  and  on  such  terms  of  intimacy  with  him 
that  things  took  place  between  them  that  were 
not  proper  for  publication,  and,  if  intended  and 
understood  to  convey  such  meaning,  the  article 
was  libelous  per  se. 

[Ed.  Note.— For  cases  in  noint.  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  |§  71-78.] 

2.  Same. 

_  To  maintain  an  action  for  words  which  on 
their  face  appear  harmless,  but  which  may  un- 
der certain  circumstances  convey  a  covert  mean- 
ing, it  is  necessary  to  aver  that  the  author  in- 
tended them  to  be  understood,  and  that  they 
were  in  fact  understood  by  those  who  read 
them,  in  their  covert  sense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  5  206.] 

8.  Same. 

It  is  sufficient  to  make  a  publication  libel- 
ous, if  it  is  of  such  a  character  that  persons  un- 
acquainted with  the  female  referred  to  and  hear- 
ing of  her  for  the  first  time  through  the  article 
reasonably  would  and  did  understand  therefrom 
that  she  was  a  person  of  low  character  and 
guilty  of  immoral  conduct ;  the  charge  as  so  un- 
derstood being  false  and  malicious. 

[Ed.  Note.— For  eases  in  noint.  see  Cent  Dig. 
vol.  82,  Libel  and  Slander,  §§  71-78.3 

4,  Same. 

A  complaint  in  libel  Is  sufficient  where  It 
appears  from  the  article  complained  of  and  from 
the  innuendo  assigning  its  meaning  that  the  ar- 
ticle as  a  whole  was  false  and  scandalous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f  184.] 

Department  L  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederick  W. 
Houser,  Judge. 

Action  by  Mabel  Clare  Ervln  against  the 
Record  Publishing  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Jones  &  Drake,  for  appellant  Edwin  A. 
Meserve  (Paul  H.  McPherrin,  of  counsel),  for 
respondent 

SHAW,  J.  The  plaintiff  recovered  Judg- 
ment for  damages  against  defendant  in  an 
action  for  libel.  The  defendant  appeals  from 
the  judgment  upon  the  Judgment  roll. 

The  defendant  is  a  publisher  of  a  newspa- 
per in  the  city  of  Los  Angeles.  As  a  part  of 
its  daily  issue,  it  published  what  was  known 
as  the  "Pink  Sheet,"  or  "Sporting  Edition," 
in  which  was  contained  sporting  news,  with 
pictures  of  prize  fighters,  wrestlers,  and 
other  persons  of  that  class,  and  other  news 
relating  to  sporting  events.  The  charge  made 
in  the  complaint  is  that  it  maliciously  pub- 
lished in  a  "Sporting  Edition"  or  "Pink 
Sheet"  of  its  newspaper,  of  and  concerning 
the  plaintiff,  the  following  article:  "Too 
Early  for  the  Queen.  Ah  Wing  Wired  'Queen 
Mab'  to  Meet  Him,  But  Hour  Was  Too  Ear- 
ly. Mab  Ervln,  'Queen  Mab,'  has  a  great  ad- 
mirer In  one  Ah  Wing,  champion  Chinese 
pugilist  of  the  world.    Ah  Wing  arrived  in 
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Los  Angeles  Monday  morning  from  his  home 
In  Sacramento,  to  put  the  finishing  touches 
to  his  condition  for  his  battle  Friday  night 
with  Eddie  Menny  at  the  pavilion  of  the 
Pacific  Athletic  Club.  Before  he  left  home, 
he  wired  'Queen  Mab,'  asking  her  to  meet 
him  at  the  depot  at  7  a.  m.,  but  the  hour  was 
too  early  for  her  majesty,  and  Ah  Wing 
came  Into  town  with  nobody  to  welcome  him. 
He  was  dressed  in  his  bulllest  and  brassiest 
Chinese  costume,  consisting  of  a  pair  of  pale 
blue  flowered  trousers,  a  dark  blue  broad- 
cloth jacket,  and  a  black  pot-shaped  chapeau 
surmounting  by  a  cute  little  rosette  of  red 
silk.  The  first  time  he  was  here  he  had  on 
his  second  best  suit  The  queen  interviewed 
him  and  made  the  biggest  hit  of  her  life. 
This  time  Ah  Wing  wore  his  best  clothes  be- 
cause—well, because  he  wanted  to  look  well 
In  the  eye  of  her  majesty,  and  he  never 
dreamed  that  she  wouldn't  be  at  the  depot  to 
meet  him.  He  forgot  that  one  of  the  preroga- 
tives of  royalty  Is  to  do  as  you  please,  and  Ah 
Wing  was  sad  as  he  came  Into  the  Record  of- 
fice to  find  Queen  Mab.  There  are  some  things 
which  are  better  left  unsaid,  so  It  Is  best  to 
pass  over  the  meeting  between  the  queen  and 
her  humble  subject  Some  things  are  too 
sacred  for  mere  words."  It  Is  further  alleged 
that  by  the  use  and  publication  of  said 
words,  the  defendant  Intended  to  assert  and 
be  understood  as  asserting,  and  by  the  read- 
ers of  the  said  newspaper  was,  In  fact  un- 
derstood as  asserting,  that  plaintiff  was  a 
person  of  low  character,  a  sweetheart  and 
boon  companion,  and  the  consort  of  the  said 
Chinaman  prize  fighter,  that  she  associated 
with  him,  was  In  the  habit  of  meeting  him 
socially  and  intimately,  and  would  have  met 
him  at  the  train,  except  that  it  was  too  ear- 
ly, that  tbey  did  thereafter  meet  In  defend- 
ant's office,  and  that  because  of  their  said 
intimacy  there  were  some  things  that  hap- 
pened between  them  that  could  not  be  told, 
and  that  their  relations  were  such  that  there 
were  some  things  too  sacred  for  mere  words. 
It  Is  further  alleged  that  the  charge,  as  thus 
understood,  was  false  and  scandalous,  and 
Imputed  to  the  plaintiff  a  low  and  base 
character,  without  shame  or  self-respect. 

The  only  error  urged  upon  this  appeal  Is 
that  the  court  erred  in  overruling  a  demurrer 
to  the  complaint  assigning  as  a  ground  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  objection 
Is  not  well  taken.  It  is  not  necessary  here 
to  decide  whether  or  not  the  article  is  libel- 
ous per  se,  but  the  best  that  can  be  said  of 
It  is  that  It  is  upon  its  face*  equivocal  and 
capable  of  a  meaning  injurious  to  the  plain- 
tiff of  the  character  stated  In  the  innuendo. 
It  might  readily  be  understood  by  any  one 
reading  It  as  Implying  that  the  plaintiff  was 
a  member  of  the  underworld,  familiar  with 
the  Chinese  prise  fighter,  and  upon  such 


terms  of  intimacy  with  him  that  when  they 
met  things  took  place  between  them  that  were 
not  proper  for  publication,  Implying  that  they 
were  of  an  Indecent  or  improper  character. 
Being  capable  of  this  meaning,  It  was  proper 
for  the  plaintiff  in  her  complaint  to  allege,  by 
way  of  Innuendo,  the  meaning  which  it  was 
Intended  by  the  defendant  and  was  under- 
stood by  Its  readers,  to  convey,  as  set  forth 
above.  So  understood,  there  can  be  no  ques- 
tion that  the  article  was  libelous.'  "The  rule 
which  governs  the  action  for  libel  in  such 
cases  is  perfectly  well  settled.  Words,  which 
on  their  face  appear  to  be  entirely  harmless, 
may,  under  certain  circumstances,  convey 
a  covert  meaning,  wholly  different  from  the 
ordinary  and  natural  interpretation  put  upon 
them.  To  render  such  words  actionable,  it  Is 
necessary  foi  the  pleader  to  aver  that  the 
author  of  the  libel  Intended  them  to  be  un- 
derstood, and  that  they  were  in  fact  under- 
stood by  those  who  read  them,  in  their  covert 
sense."  Maynard  v.  Fireman's  Fund  Co.. 
47  Cal.  208;  Edwards  v.  Publishing  Soc.,  99 
Oal.  486,  84  Pac.  128,  87  Am.  St.  Rep.  70; 
Ingraham  v.  Lyon,  105  Cal.  257,  88  Pac.  892. 
"If  the  words  are  equivocal,  or  ambiguous, 
and  admit  of  several  meanings,  it  Is  proper 
to  attribute  to  them  in  the  Innuendo,  the 
fixed  and  definite  meaning  the  plaintiff 
thinks  they  ought  to  bear."  25  Oyc.  451. 
.  In  addition  to  the  facts  heretofore  stated, 
the  complaint  alleges  that  the  plaintiff  was 
an  unmarried  woman  of  marriageable  age 
and  known  as  "Mab  Ervln" ;  that  at  the  time 
of  the  publication  of  the  alleged  libel  she 
was  engaged  In  the  business  of  writing  for 
newspapers,  and  was  In  the  employ  of  the 
defendant  on  Its  staff  of  reporters.  It  Is 
claimed  by  the  defendant  that  persons  ac- 
quainted with  plaintiff  and  having  knowledge 
of  these  facts  could  not  understand  the  ar- 
ticle published  In  any  other  than  an  Innocent 
sense.  This,  however,  would  not  remove  Its 
libelous  character.  It  Is  sufficient  to  make  a 
publication  libelous  If  it  Is  of  such  a  charac- 
ter that  persons  unacquainted  with  the  plain- 
tiff, and  hearing  of  her  for  the  first  time 
through  said  article,  reasonably  would  and 
do  understand  therefrom  that  she  is  a  person 
of  low  character  and  guilty  of  improper  and 
Immoral  conduct;  the  charge,  so  understood, 
being  false  and  malicious. 

Another  ground  of  demurrer  was  that  the 
complaint  was  uncertain,  In  that  It  could  not 
be  ascertained  what  portion  of  the  article  it 
was  which  plaintiff  claimed  was  false  and 
scandalous.  There  Is  no  merit  in  this  as- 
signment of  Insufficiency.  It  is  sufficient  If 
it  appears  from  the  article  and  from  the  In- 
nuendo assigning  Its  meaning  that  the  ar- 
ticle, as  a  whole,  was  false  and  scandalous. 

The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J. 


Digitized  by 


IN  RE  EDWARDS'  ESTATE. 


23 


In  re  EDWARDS'  ESTATE.   (I/.  A.  2,188.) 
(Sapreme  Court  of  California.   July  80,  1908. 
Rehearing  Denied  Aug.  27,  1908.) 

1.  Wiixs  —  Testamentary  DiMcnoifS— Au- 
thority or  Court. 

Generally  speaking,  the  law  favors  testacy 
to  intestacy,  and  is  zealous  to  see  that  the  tes- 
tamentary directions  of  a  testator  are  complied 
with,  and  only  in  case  of  intestacy  does  the  state 
distribute  the  property  of  decedent  under  its 
laws  of  succession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  |  964.] 

2.  EXECUTORS    AND    ADMINISTRATORS  —  Ap- 
pointment—JURISDICTION  of  Court. 

Under  Code  Civ.  Proc  II  1299,  1303,  1304, 
authorising  enumerated  persons  to  petition  for 
the  probate  of  a  will,  etc,  and  section  1373, 
providing  for  notice  of  hearing  of  petition  for 
administration  by  posting  the  same,  etc.,  the 
court  must  postpone  the  hearing  of  an  applica- 
tion for  administration  on  the  estate  of  a  de- 
cedent, who  left  a  will  alleged  to  be  invalid,  un- 
til, in  appropriate  proceedings,  the  question  of 
the  validity  of  the  will  has  been  determined. 

3.  Sams— Special  Admin  istrators — Appoint- 
ment. 

The  court,  on  postponing  consideration  of 
an  application  for  administration  of  a  decedent, 
who  left  a  will  alleged  to  be  invalid,  until  its 
validity  has  been  determined,  may  protect  the 
estate  by  appointing  a  special  administrator,  as 
authorized  by  Code  Civ.  Proc  I  141L 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  |  119.] 

4.  Weia- Petition  fob  Probate. 

The  purpose  of  a  petition  for  the  probate 
of  a  will,  as  authorised  by  Code  Civ.  Proc  I 
1299,  is  to  give  jurisdiction,  and,  while  the  per- 
son who  petitions  for  the  probate  Is  generally 
interested  In  sustaining  the  will,  it  is  not  neces- 
sary that  he  should  be  such  a  person,  and  the 
court  on  obtaining  jurisdiction  must  take  all 
proper  evidence  to  the  end  of  establishing  the 
will,  or  the  contrary. 

5.  Same— "To  Have  the  Will  Proved." 

The  words  "to  have  the  will  proved,"  in 
Code  Civ.  Proc  |  1299,  authorizing  enumerated 
persons  to  petition  the  court  having  jurisdiction 
l'to  have  the  will  proved,"  mean  no  more  than 
that  the  court  shall  hear  all  evidence  offered  in 
proof  or  disproof  of  the  will,  and,  if  on  any 
material  matter  there  is  a  failure  to  offer  evi- 
dence, the  production  of  it  shall  be  had  at  the 
instance  of  the  court  itself,  in  order  to  satisfy 
the  court  under  section  1317,  of  the  testamen- 
tary capacity  of  testator  and  the  lack  of  duress 
or  undue  influence, 
fl.  Same. 

While  a  creditor  is  in  no  sense  interested 
in  upholding  the  will  of  the  deceased  debtor,  and 
is  interested  only  in  securing  payment  of  his 
debt  out  of  the  estate,  he  may  petition  for  the 
probate  of  the  will,  and  thereby  advance  the  ad- 
ministration of  the  estate  to  the  end  that  he 
may  be  paid. 

7.  Executors  and  Administrators  —  Peti- 
tion fob  Administration. 

Where  petitioner  for  administration  of  a 
decedent  who  left  a  will  alleged  by  petitioner 
to  be  invalid,  did  not  indicate  a  willingness  to 
postpone  the  hearing  of  the  petition  until  the 
validity  of  the  will  had  been  determined  in  an 
appropriate  proceeding  therefor,  the  court  was 
justified  in  dismissing  the  petition. 

In  Bank.  Appeal  from  Superior  Court  San 
Diego  County ;  N.  H.  Conklin,  Judge. 

In  the  matter  of  the  estate  of  Walter  M. 
Edwards,  deceased.  From  a  Judgment  dismiss- 
ing the  petition  of  Sarah  Edwards  for  letters 


of  administration  on  the  estate  of  the  deceas- 
ed, she  appeals.  Affirmed. 

Holcomb  &  Shaw,  Will  H.  Holcomb,  and 
George  N.  P.  Shaw,  for  appellant  Collier, 
Smith  &  Hoff,  for  respondent 

HENSHAW,  J.  The  petitioner,  in  seeking 
letters  of  administration  upon  the  estate  of 
the  deceased,  set  forth  facts  which  indisput- 
ably entitled  her  to  such  letters,  if  the  deceas- 
ed died  intestate  Upon  this  matter  she  al- 
leged: That  deceased  left  a  purported  will, 
executed  in  due  form,  with  certain  codicils 
thereto;  that  the  will  and  codicils  were  on 
file  with  the  court  She  then  averred  that 
at  the  time  of  the  attempted  execution  and 
publication  of  the  will  and  codicils,  the  de- 
ceased was  Insane  and  not  of  sound  and  dis- 
posing mind  and  memory,  and  that  therefore 
he  died  intestate.  Contest  over  the  Issuance 
of  the  letters  was  joined,  upon  the  ground 
that  the  petition  for  letters  disclosed  the  fact 
that  Instruments  testamentary  in  character 
and  executed  with  the  formalities  required  by 
law  were  on  file  with  the  court  that  they  had 
not  been  presented  to  the  court  for  probate, 
that  no  adjudication  of  their  validity  or  in- 
validity had  been  made,  and  that  by  reason 
of  the  existence  of  these  instruments,  not  as 
yet  offered  for  probate,  the  court  had  not  ju- 
risdiction to  determine  the  petition  for  let- 
ters of  administration.  After  hearing,  the 
court  so  ruled  and  denied  the  petition  for  let- 
ters, and  upon  appeal  the  single  question  pre- 
sented may  be  thus  stated:  Where  it  is  made 
to  appear  that  an  Instrument  testamentary  in 
character  and  executed  with  the  formalities 
required  by  law  has  not  been  offered  for  pro- 
bate, may  a  court  upon  application  for  gen- 
eral letters  of  administration,  hear  and  de- 
termine the  question  of  the  validity  or  inva- 
lidity of  this  Instrument  and,  as  It  shall  de- 
termine, grant  or  refuse  to  grant  general  let- 
ters of  administration,  or  does  it  become  the 
duty  of  the  court,  upon  such  a  showing,  to 
postpone  the  consideration  of  the  application 
for  letters  of  administration  until,  In  the  ap- 
propriate proceeding  provided  by  law  for  the 
proving  of  a  will,  the  question  of  the  validity 
or  Invalidity  of  the  Instrument  shall  have 
been  determined? 

In  effect,  the  latter  was  the  course  which 
the  court  adopted,  and  Its  determination  we 
think  was  sound.  Generally  speaking,  the 
law  favors  testacy  to  intestacy,  and  Is  zeal- 
ous to  see  that  the  testamentary  directions  of 
a  testator  are  fully  compiled  with.  Only  In 
case  of  Intestacy  does  the  state  distribute  the 
property  of  the  decedent  under  Its  laws  of 
succession.  The  case  here  presented  is  one 
which,  in  the  nature  of  things,  will  rarely, 
arise.  Evidence  of  this  appears  from  the  fact 
that  It  is  the  first  time  that  it  has  arisen  in 
the  history  of  this  state,  and  the  researches 
of  learned  counsel  hare  disclosed  but  two 
cases  from  other  states  where  the  matter  has 
come  before  the  courts.    Where  an  lnstru- 
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ment  Is  In  form  a  will,  there  will  usually  be 
somebody  Interested  In  mantalnlng  Its  valid- 
ity who  will  therefore  petition  the  court  to 
have  It  proved.  Under  our  procedure  such 
a  petition  seems  necessary  to  confer  upon  the 
court  jurisdiction  to  act  (Code  Civ.  Proc.  I 
1299  et  seq.),  though  under  our  earlier  pro- 
bate procedure  no  petition  was  required.  In 
re  Howard's  Estate,  22  Cal.  395.  Manifestly, 
the  petition  for  letters  of  administration,  In 
such  a  case  as  this,  Is  presented  by  one  in 
hostility  to  the  asserted  will.  The  notice  re- 
quired to  be  given  (Code  Civ.  Proc.  I  1373)  is 
an  entirely  different  notice  from  that  required 
to  be  given  upon  petition  for  the  proving  of  a 
will  (sections  1303,  1304).  No  notice  is  given 
to  the  executors,  devisees,  or  legatees,  or  to 
any  person  who  may  be  Interested  in  sup- 
porting the  alleged  will.  Upon  the  hearing 
therefore  it  may  be  assumed  that  no  evidence 
will  be  forthcoming  to  substantiate  the  va- 
lidity of  the  will,  while  evidence  against  that 
validity  will  be  offered.  The  result  may  be 
foreseen.  The  court  will  be  compelled  to  find 
against  the  validity  of  the  instrument  and  to 
Issue  letters  of  administration,  and,  while  it 
may  at  once  be  conceded  that  such  a  deter- 
mination would  not  be  conclusive  against 
those  claiming  an  interest  under  the  will,  the 
practical  result  would  be  that  an  estate  would 
go  into  the  hands  of  an  administrator  an- 
tagonistic in  interest  to  the  will.  Distribu- 
tion of  such  an  estate  may  readily  be  had  in 
ten  mouths,  and  after  such  distribution  has 
become  final  the  difficulties  standing  in  the 
way  of  a  recovery  of  the  property  from  the 
distributees  are  too  apparent  to  need  enumer- 
ation. It  is  not  necessary  here  to  say  that 
the  court,  under  such  circumstances,  is  with- 
out power  to  adjudicate  the  matter  until  aft- 
er the  determination  of  the  validity  or  Inva- 
lidity of  the  purported  will  under  proceedings 
for  the  proving  thereof;  but  it  must  be  ap- 
parent, aside  from  the  question  of  power,  that 
the  court  should  treat  such  a  showing  as 
equivalent  to  a  plea  in  abatement,  and  at 
least  suspend  the  hearing  of  the  application 
for  letters  until  the  question  of  the  validity 
of  the  will  has  been  determined  In  appropri- 
ate proceedings.  The  law  provides  ample 
means  for  the  protection  of  the  estate  until 
this  shall  have  been  accomplished.  The  sit- 
uation presented  is  one  which  the  law  ex- 
pressly contemplates  may  arise,  and  which  it 
meets  by  turning  the  custody  of  the  estate 
for  Its  preservation  into  the  hands  of  a  spe- 
cial administrator.  It  is  the  simple  case  of 
the  delay  in  granting  letters  testamentary  or 
administration.  Code  Civ.  Proc.  §  1411.  Nor 
need  it  be  apprehended  that  the  situation 
which  appellant  argues  may  result,  namely,  a 
situation  where  nobody  applies  for  the  pro- 
bate of  a  will,  and  therefore  the  estate  for- 
ever remains  unad ministered,  will  ever  in 
fact  occur.  Some  devisee  or  legatee,  desirous 
of  upholding  the  will,  or  some  heir  desirous 
of  obtaining  his  share  of  the  estate,  In  the 
event  of  intestacy,  or  even  a  creditor,  will 


assuredly  appear  and  present  his  petition  to 
have  the  will  proved.  That  a  creditor  may 
do  so  as  a  person  "Interested  in  the  estate" 
will  not,  of  course,  be  questioned  (Code  Civ. 
Proc.  |  1299),  and  it  is  so  expressly  provided 
in  New  York,  from  the  provisions  of  whose 
Code  so  many  of  our  probate  enactments  have 
been  drawn  (Code  Civ.  Proc  N.  Y.  {  2614). 
Nor  are  the  apprehensions  of  appellant  that 
one  petitioning  to  have  a  will  proved,  while 
holding  the  belief  that  It  Is  Invalid,  will  thus 
stultify  himself  beyond  rehabilitation,  based 
upon  any  solid  foundation  in  fact  Generally 
speaking,  it  is  true  that  the  person  who  pe- 
titions for  the  probate  of  a  will  is  one  inter- 
ested in  sustaining  the  validity  of  the  proffer- 
ed instrument,  but  It  is  by  no  means  neces- 
sary that  he  should  be  such  person.  The 
purpose  of  the  petition  is  to  give  jurisdiction 
to  the  court,  and,  jurisdiction  having  been  ob- 
tained, it  becomes  the  duty  of  the  court,  with 
or  without  contest,  to  take  all  necessary  and 
proper  evidence,  not  to  the  end  of  establish- 
ing the  will,  or,  per  contra,  not  to  the  end  of 
denying  It  probate,  but  to  the  end  of  deter- 
mining whether  or  not  It  be  a  legal  expression 
of  a  testamentary  intent  upon  the  part  of  the 
deceased.  It  is  not  required  that  the  petition 
be  verified.  The  petition  is  merely  a  request 
to  the  court  "to  have  the  will  proved,"  which 
means  no  more  than  that  the  court  shall  hear 
all  evidence  offered  In  proof  or  disproof  of 
the  will,  and,  If  upon  -any  material  matter 
there  be  a  failure  to  offer  evidence,  the  pro- 
duction of  it  shall  be  had  at  the  instance  of 
the  court  itself.  Thus  the  sole  question  in 
controversy  over  the  probate  of  a  will  may 
be  whether  the  signature  of  the  testator  was 
forged,  yet  nevertheless,  before  admitting  the 
will  to  probate,  upon  disproof  of  the  forgery, 
the  court  must  be  satisfied,  not  only  that  the 
will  was  duly  executed,  but  that  the  testator 
at  the  time  of  Its  execution  was  of  sound 
and  disposing  mind,  and  not  acting  under 
duress,  menace,  fraud,  or  undue  influence. 
Code  Civ.  Proc.  9  1317.  A  creditor  is  in  no 
sense  interested  in  upholding  a  will.  He  is 
Interested  only  In  securing  payment  of  his 
debt  out  of  the  assets  of  the  estate.  Yet  he 
may  petition  for  the  probate  of  a  will;  his 
object  in  so  petitioning  being  nothing  more 
than  to  advance  the  administration  of  the 
estate  to  the'  end  that  he  may  be  paid.  No 
unseemly  delay  may  therefore  be  feared, 
as  has  been  said,  in  such  a  case;  but,  upon 
the  other  hand,  there  is  the  distinct  gain 
that  the  decree  of  the  validity  or  invalidity 
of  the  instrument  will  have  been  made  in  a 
proceeding  especially  designed  for  the  pur- 
pose of  determining  that  very  fact,  and  that 
determination  is  a  final,  conclusive,  and  bind- 
ing determination  upon  the  whole  world. 
During  the  delay  which  may  result,  the  es- 
tate Itself  and  its  interests  are  being  pro- 
tected by  a  special  administrator— an  officer 
of  the  court,  appointed  by  the  court  for  this 
particular  purpose.  Such,  It  seems,  must  be 
the  natural  and  orderly  procedure,  and  for 
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this  reason,  as  we  have  said,  aside  from  the 
question  of  the  power  of  the  court  to  hear 
and  determine  the  matter  in  an  application 
for  letters  of  administration,  it  was  clearly 
proper  for  it  to  postpone  the  hearing  of  the 
letters  until  the  validity  of  the  instrument  in 
its  custody,  and  executed  with  all  the  formal- 
ities of  a  will,  had  been  determined  in  pro- 
ceedings brought  for  that  purpose. 

It  has  been  said  that  but  two  cases  have 
been  called  to  our  attention  bearing  directly 
upon  this  matter.  One,  to  which  we  have  not 
access,  declares,  In  the  language  of  appel- 
lant's brief,  that  "administration  will  be 
granted,  as  In  case  of  Intestacy,  where  the 
testator  was  Insane  when  he  made  the  will." 
In  re  Goods  of  Rich  [1892]  Prob.  Dlv.  143. 
Such  undoubtedly  would  be  the  determination 
in  this  state,  but  the  question  here  before  xa 
is:  In  what  proceeding  Is  the  question  of  in- 
sanity to  be  determined?  Much  more  nearly 
In  point  is  the  New  York  case  (In  re  Tag- 
gart's  Estate  [Sur.]  16  N.  Y.  Supp.  514).  It 
is  there  said:  "On  application  for  letters  of 
administration  by  a  creditor  of  deceased,  it 
baring  been  shown  to  the  court  by  the  next 
of  kin  that  deceased  left  an  Instrument  pur- 
porting to  be  his  will,  administration  cannot 
be  granted  until  the  question  of  the  validity 
of  the  will  is  disposed  of  hi  an  independent 
proceeding,  although  the  next  of  kin  declare 
their  purpose  not  to  offer  it  for  probate  "  In 
that  case  the  court  adopted,  what  we  think 
to  be  the  correct  rule.  It  expressed  its  will- 
ingness to  postpone  the  consideration  of  the 
application  until  after  the  hearing  and  deter- 
mination in  another  proceeding  of  the  ques- 
tion of  the  validity  of  the  will.  But,  if  peti- 
tioner did  not  indicate  that  such  was  his 
wish.  It  ordered  that  the  proceedings  should 
be  dismissed.  In  this  case,  if  there  had  been 
any  expression  of  a  willingness  upon  the  part 
of  petitioner  to  have  a  postponement  of  the 
bearing  of  her  petition,  doubtless  the  court 
would  have  ordered  it;  but,  under  the  circum- 
stances, it  was  justified  in  dismissing  the  pe- 
tition. 

The  decree  and  judgment  appealed  from  are 
therefore  affirmed. 

We  concur:  LORIGAN,  J.;  ANGELLOTTI, 
J.;  8LOS8,  J. 


BOTTLE  MIN.  ft  MILL.  00.  v.  KERN.  (L. 
A.  2,108.) 

(Supreme  Court  of  California.   July  81,  1908.) 

1  Cotjbts— JuBiSDicnoir— Appellate  Juris- 
diction— ' '  Assessment.  ' '  • 

The  word  "assessment,"  in  Const  art  6.  | 
4,  conferring  appellate  jurisdiction  on  the  Su- 
preme Court  In  cases  at  law  in  which  the  de- 
mand amounts  to  ¥2.000  or  more,  or  which  in- 
volve the  legality  "of  any  tax,  impost,  assess- 
ment toll,  or  municipal  fine,"  ana  giving  ap- 
pellate jurisdiction  to  the  District  Court  of  Ap- 
peal of  cases  where  the  demand  amounts  to 
$300,  and  does  not  amount  to  $2,000,  when  con- 
sidered hi  connection  with  section  5,  conferring 


original  jurisdiction  on  the  superior  court  of 
cases  involving  the  legality  of  any  "tax,  impost, 
assessment,  toll,  or  municipal  fine,"  refers  to  as- 
sessments for  public  taxation  or  for  the  raising 
of  funds  for  local  public  improvements,  and  does 
not  include  assessments  by  a  private  corporation 
to  compel  stockholders  to  contribute  to  its  treas- 
ury additional  sums  in  proportion  to  their  own- 
ership of  paid-up  stock ;  and  the  Supreme  Court 
does  not  nave  appellate  jurisdiction  of  an  ac- 
tion by  a  private  corporation  for  $350  for  an 
assessment  by  it  on  paid-up  stock  held  by  a 
stockholder,  but  the  appeal  lies  to  the  District 
Court  of  Appeal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  549-655;  vol.  8,  pp. 
7583-7584.] 

2.  Same— Tbansfeb  to  Pbopeb  Coubt. 

Where  a  case,  improperly  appealed  to  the 
Supreme  Court,  instead  of  to  the  District  Court 
of  Appeal,  was  formally  submitted  in  the  Su- 
preme Court  on  the  briefs  on  file,  the  submission 
will  stand;  but  the  case  will  be  transferred  to 
the  District  Court  of  Appeal  for  decision. 

J Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  13,  Courts,  |  1303.] 

Department  L  Appeal  from  Superior  Court, 
Los  Angeles  County;  Chas.  Monroe,  Judge. 

Action  by  the  Bottle  Mining  ft  Milling 
Company  against  Charles  Kern.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Transferred  to  the  District  Court  of  Appeal 
for  decision, 

Haas,  Garrett  ft  Dunnlgan,  for  appellant. 
B.  J.  Bradner  and  C.  S.  Burnell,  for  respond- 
ent. 

SHAW,  J.  This  is  an  appeal  taken  by  the 
defendant  to  this  court  from  a  judgment 
of  the  superior  court  against  him  for  the  sum 
of  $350.  The  action  was  for  the  recovery 
of  that  sum  alleged  to  be  due  to  plaintiff 
from  the  defendant  upon  an  assessment  made 
by  the  plaintiff  upon  its  paid-up  capital  stock ; 
the  plaintiff  being  a  private  corporation,  witb 
all  its  stock  fully  paid  up,  and  the  defendant 
one  of  its  stockholders.  The  complaint  de- 
manded judgment  for  the  sum  of  $350  only. 

The  Constitution  gives  this  court  appellate 
jurisdiction  in  all  cases  at  law  In  which  the 
demand,  exclusive  of  interest  amounts  to 
$2,000  or  more,  or  which  involve  "the  legality 
of  any  tax,  impost  assessment,  toll,  or  mu- 
nicipal fine."  It  also  gives  appellate  juris- 
diction to  the  District  Court  of  Appeal  of 
all  cases  on  appeal  from  the  superior  court, 
where  the  demand,  exclusive  of  interest 
amounts  to  $300,  and  does  not  amount  to 
$2,000.  Const,  art.  6,  |  4.  The  word  "assess- 
ment" in  the  clause  just  quoted  refers  to  as- 
sessments relating  to  public  taxation  or  to 
raise  funds  for  local  public  improvements, 
and  it  does  not  include  assessments  or  calls 
made  by  a  private  corporation  to  collect  sub- 
scriptions to  its  capital  stock  or  to  compel 
Its  stockholders  to  contribute  to  Its  treasury 
additional  sums  in  proportion  to  their  owner- 
ship of  paid-up  stock.  Section  5  of  article 
6,  confers  original  jurisdiction  on  the  supe- 
rior court  of  all  cases  at  law  involving  "the 
legality  of  any  tax,  Impost,  assessment,  toll, 
or  municipal  fine."   In  Arroyo  D.  ft  W.  Go.  v. 
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Superior  Court,  92  Cal.  47,  28  Pac.  54,  27 
Am.  St.  Rep.  91,  the  suit  was  .to  collect  an  as- 
sessment or  call  by  a  private  corporation  for 
an  unpaid  subscription  to  Its  capital  stock, 
the  amount  demanded  was  less  than  $900, 
and  It  was  held  that  this  clause  did  not  give 
the  superior  court  original  jurisdiction  of 
the  action.  The  same  principle  is  applicable 
to  the  language  of  section  4,  which  by  iden- 
tical words  confers  appellate  Jurisdiction  up- 
on this  court  The  cases  cannot  be  distin- 
guished. 

The  fact  that  the  assessment  here  was  upon 
paid-up  stock  does  not  bring  the  case  within 
our  jurisdiction.  Being  a  mere  action  at  law 
to  recover  money,  and  the  demand  in  the 
complaint  being  for  less  than  $2,000  and 
amounting  to  more  than  $900,  the  appellate 
jurisdiction  lies  with  the  District  Court  of 
Appeal,  and  not  with  this  court  The  ap- 
peal was  taken  to  the  wrong  court  and  un- 
der the  further  provisions  of  section  4  the 
proper  procedure  is  to  transfer  the  cause  to 
the  District  Court  of  Appeal.  The  case  was 
formally  submitted  here  upon  the  briefs  on 
file.  The  submission  will  stand,  but  the  case 
will  be  transferred  for  decision. 

It  is  ordered  that  the  cause  be  transferred 
to  the  District  Court  of  Appeal  of  the  Second 
District  for  consideration  and  decision. 

We  concur:   SLOSS,  J. ;  ANGELLOTTI,  J. 


UTAH-IDAHO  SUGAR  CO.  v.  STEVENSON 
et  al. 

(Supreme  Court  of  Utah.  July  29,  1906.) 

1.  Easements— Obstruction  by  Owner  or 
Servient  Estate— Reasonableness  —  Evi- 
dence. 

Plaintiff  irrigation  company  condemned  a 
strip  150  feet  wide  and  %  a  mile  in  length 
through  defendant's  farm,  and  constructed  a 
canal  about  00  feet  wide  within  the  strip,  with 
paths  on  each  side  for  the  use  of  its  canal  riders 
and  other  employes.  Defendant's  land  on  each 
aide  of  the  canal  was  fanning  land,  and  adjoin- 
ing his  land  on  the  south,  was  farming  land,  and 
on  the  north  a  public  road.  The  entire  tract 
was  inclosed  by  fences;  the  fence  on  the  north 
boundary  having  been  erected  before,  and  that 
on  the  south  about  the  time  of,  the  condemna- 
tion of  the  strip,  both  maintained  up  to  the  wa- 
ter of  the  canal,  but  with  a  gate  in  each  across 
the  canal  path,  so  as  to  obviate  the  necessity  of 
constructing  a  fence  along  the  canal  path 
through  the  whole  length  of  his  farm  in  order 
to  protect  it  and  the  gates  being  about  12  feet 
wide  and  easily  opened  and  closed.  Plaintiff 
objected  to  the  erection  of  the  gates  as  an  in- 
terference with  the  use  of  the  path  by  its  em- 
ployes in  driving  horses  along  it  In  dredging  the 
canal,  which  was  necessary  several  times  a  year. 
Held,  that  the  facts  did  not  show  an  interfer- 
ence with  the  reasonable  enjoyment  of  plaintiff* 
easement  so  as  to  preclude  a  contrary  finding. 

2.  Same. 

The  grant  of  a  way.  without  reservation  of 
the  right  to  maintain  gates,  does  not  necessarily 
preclude  the  owner  of  the  land  from  doing  so, 
and  unless  it  is  expressly  stipulated  that  the 
way  shall  be  an  open  one.  or  it  appears  from  the 
terms  of  the  grant,  or  the  circumstances,  that 
such  was  the  intention,  the  owner  of  the  servient 
estate  may  erect  gates  across  the  way,  if  they 


are  constructed  so  as  not  to  unreasonably  inter- 
fere with  the  right  of  passage. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Easements,  f  125.] 

Appeal  from  District  Court,  First  District; 
W.  W.  Maughan,  Judge. 

Action  by  the  Utah-Idaho  Sugar  Company 
against  W.  H.  Stevenson  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

R.  W.  Young,  and  Ash  by  Snow,  for  appel- 
lant  McGurrln  ft  G  us  ten,  for  respondents. 

STRAUP,  J.   The  defendant  Stevenson  Is 
the  owner  of  157  acres  of  land  situate  in  Box 
Elder  county.   The  other  defendants  are  his 
lessees.   In  1890  the  Bear  Lake  ft  River  Wa- 
terworks ft  Irrigation  Company,  for  the  pur- 
pose of  "constructing  and  maintaining  there- 
on an  Irrigation  canal  or  ditch  to  conduct 
water  from  the  Bear  Lake  and  Bear  river" 
for  the  distribution  of  water  for  irrigating 
purposes,  condemned  a  strip  of  land  150  feet 
In  uniform  width  and  about  a  half  mile  in 
length   across   the  middle  of  Stevenson's 
land.   The  canal  proper,  as  constructed,  is 
about  00  feet  wide.   During  the  irrigation 
season  a  stream  of  water  courses  the  canal 
about  60  feet  wide  and  about  5  feet  deep. 
The  plaintiff  succeeded  to  all  of  the  rights 
of  the  condemnor.   Along  the  banks  of  the 
canal,  and  within  the  150-foot  strip,  a  kind  of 
roadway  was  constructed  by  plaintiff  and  Its 
predecessors,  which  was  used  by  their  canal 
riders,  hydrographers,  and  other  employes 
In  maintaining  and  looking  after  the  canal. 
The  canal  runs  through  Stevenson's  land  east 
and  west  His  land  on  each  side  of  the  canal 
is  farming  land  upon  which  hay  and  grain 
are  grown.   Adjoining  his  land  on  the  south 
is  farming  land ;  on  the  north,  a  public  high- 
way. The  entire  tract  of  Stevenson's  land  is 
Inclosed  by  a  fence  consisting  of  posts  and 
wires.  The  fence  on  the  north  boundary,  and 
at  the  north  terminus  of  the  condemned 
strip,  was  erected  about  one  year  prior  to 
the  condemnation;  the  fence  on  the  south 
boundary  of  his  land  and  at  the  south  termi- 
nus of  the  condemned  strip,  about  IS  years 
ago,  or  about  the  time  or  shortly  after  the 
condemnation.  The  fences  at  the  north  and 
south  boundaries  of  his  land  are  not  con- 
structed or  maintained  across  the  canal  prop- 
er, but  are  maintained  partly  on  the  150- 
foot  strip,  and  up  to  the  banks  or  water  edge 
of  the  canal.   At  both  the  north  and  south 
termini  of  the  condemned  strip  the  defend- 
ants erected  and  maintained  wire  gates 
about  10  or  12  feet  wide,  easily  opened  and 
closed,  for  the  use  and  benefit  of  the  plain- 
tiff in  passing  along  its  right  of  way  and  In 
maintaining  and  looking  after  its  canal.  Tin 
plaintiff  brought  this  action  to  compel  the  de 
fendants  to  remove  the  fences  and  gatei 
from  the  strip  of  land  condemned,  and  to 
prevent  them  from  maintaining  a  fence  oi 
gate  on  any  part  of  the  150-foot  strip.  TIM 
court  found  the  facts  as  follows :   "(3)  Tha 
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said  157  acres  of  land  Is  Inclosed  and  sur- 
rounded, aave  as  across  the  water  In  the 
canal,  by  wire  fences ;  that  said  fences  mark 
the  outer  boundaries  of  said  land  and  are  a 
necessary  and  proper  protection  to  said  land 
and  keep  stock  from  entering  upon  said  de- 
fendant's farm  lands;  that  the  fence  on  the 
south  aide  of  said  property  has  been  main- 
tained by  said  defendants  for  more  than  15 
yean;  that  the  fence  on  the  north  side  of 
said  property  has  been  maintained  by  said 
defendants  prior  to  and  ever  since  the  con- 
demnation of  said  easement  and  the  con- 
struction of  the  canal  across  said  land,  ex- 
cept that  a  few  years  ago  the  same  was 
moved  a  couple  of  rods  west  to  make  room 
for  said  highway  or  road  which  runs  parallel 
to  said  lands ;  that  on  each  side  of  said  canal 
on  the  tops  of  the  banks  of  said  canal  and 
-where  the  employes,  canal  riders,  hydrog- 
Taphera,  teams,  and  wagons  of  said  plain- 
tiff travel,  sufficiently  wide  and  convenient- 
ly hung,  defendants  have  erected  and  con- 
stantly maintained  suitable  gates  consisting 
of  three  or  four  strands  of  wire  fastened  to 
a  fence  post  at  one  end  and  to  a  board,  stick, 
-or  plank  at  the  other  end,  and  said  board, 
stick,  or  plank  held  in  place  to  the  next  fence 
post  by  a  loop  of  wire  which  is  fastened  to 
said  board,  stick,  or  plank  and  looped  over 
said  fence  posts;  that  in  order  to  open  said 
gates  it  is  only  necessary  to  lift  said  loop  of 
wire  off  from  said  fence  post,  throw  down 
said  wires,  and  go  through  onto  the  prop- 
erty of  said  defendant  or  out  of  the  same  as 
the  case  might  be.  (4)  That  it  is  a  reason- 
able regulation  by  defendants  in  subjecting 
plaintiff's  easement  to  said  fences  and  gates, 
and  the  inconvenience  of  opening  and  closing 
the  same  does  not  amount  to  an  obstruction 
Inconsistent  with  a  reasonable  use  of  said 
easement  by  said  plaintiff.  (5)  That  the  de- 
cree of  condemnation  of  said  easement  does 
not  expressly  or  impliedly  provide  that  said 
easement  shall  be  an  open  one."  Upon  these 
facta  the  court  adjudged  that  the  plaintiff 
was  not  entitled  to  recover,  and  dismissed  its 
action. 

On  appeal  the  plaintiff  urges  that  the  find- 
ing and  conclusion  that  the  maintenance  of 
the  fences  was  not  inconsistent  with  a  rea- 
sonable use  of  the  plaintiff's  easement  is  un- 
supported by  the  evidence  and  is  against  law. 
The  evidence  tends  to  show:  That,  unless 
the  defendant's  land  la  Inclosed  by  a  fence, 
live  stock  from  adjoining  farms  and  from 
the  highway  will  stray  and  feed  on  his  land 
and  damage  his  crops;  that,  unless  he  la 
permitted  to  maintain  the*  fences,  as  con- 
structed, he  will  be  obliged  to  construct  a 
line  of  fences  parallel  with  and  on  each  side 
•of  the  canal  for  its  entire  distance.  The  evi- 
dence further  tends  to  show  that  the  gates 
maintained  by  defendants  are  easily  opened 
and  closed  and  afford  ready  ingress  and 
egress  to  and  from  the  condemned  strip  of 
land.  The  fences  in  no  manner  Interfere 
with  the  water  coursing  In  the  canal.  The 


interference  complained  of  by  plaintiff  is: 
That,  when  Its  employes  are  riding  or  driv- 
ing along  the  canal  and  approach  the  fences 
at  the  north  and  the  south  boundaries  of 
plaintiff's  land,  they  are  obliged  to  dismount 
and  open  and  close  the  gates  at  each  termi- 
nus of  the  condemned  strip ;  that  _  between 
June  and  August  of  each  year,  in  order  to 
remove  and  prevent  aquatic  growth  in  the 
canal,  It  is  necessary  to  disc  It  every  two 
weeks,  and  in  the  spring  of  each  year  to  plow 
and  scrape  it;  that  In  discing  the  canal  two 
ropes  are  attached  to  the  disc  and  extended 
to  the  banks  of  the  canal  where  a  team  of 
horses  drawing  the  disc  Is  hitched  to  each 
end  of  the  rope ;  and  that  the  posts  and  fen- 
ces constructed  at  the  outer  edge  of  the 
canal  at  each  terminus  of  the  atrip  interfere 
with  the  horses  drawing  the  disc  and  travel- 
ing at  such  places  along  the  bank  and  with 
the  handling  of  the  ropes  as  the  two  fences 
are  approached.  But  It  is  not  made  to  ap- 
pear that  the  interference  la  unreasonable,  or 
that  the  plaintiff  is  unreasonably  delayed  or 
hindered  In  doing  such  work,  or  unreasonably 
prevented  from  enjoying  the  uses  and  bene- 
fits of  its  easement  There  is  evidence  tend- 
ing to  show  that  as  the  fences  are  approach- 
ed the  ropes  can  be  slackened  and  easily 
lifted  over  the  posts  and  fences,  and  the 
.teams  permitted  to  pass  on  through  the  gate- 
ways. Though  such  method  was  not  prac- 
ticable, yet  we  see  no  great  or  unreasonable 
Inconvenience  or  delay  If  the  plaintiff,  as  the 
fences  are  approached,  were  required  to  un- 
hook the  team  on  one  side  of  the  fence,  drive 
the  team  through  the  gateway,  and  rehitch 
It  to  the  rope  on  the  other  side  of  the  fence. 
If  there  had  been  a  number  of  fences  along 
the  condemned  strip,  such  a  process  might 
well  constitute  an  unreasonable  delay  or 
hindrance  In  the  progress  of  the  work;  but, 
as  there  were  only  two  fences  a  half  mile 
apart,  we  do  not  aee  that  such  a  process  would 
constitute  an  unreasonable  hindrance,  or  the 
fences  an  unreasonable  interference  with  a 
proper  use  of  plaintiff's  easement,  or  In  do- 
ing the  necessary  work  for  the  maintenance 
and  repair  of  the  canal. 

If  Is  well  settled  that  "the  owner  of  the 
servient  estate  may  erect  fences  along  the 
sides  of  a  way,  but  not  across  the  way  so  as 
to  entirely  obstruct  it  In  the  case  of  a  ditch 
or  artificial  water  course,  he  may  erect  fen- 
ces across  the  course,  provided  the  owner  of 
the  easement  does  not  have  an  open  right 
of  way  along  the  same.  The  grant  of  a  way 
without  any  reservation  of  a  right  to  main- 
tain gates  does  not  necessarily  imply  that  the 
owner  of  the  land  may  not  do  so.  Unless 
It  la  expressly  stipulated  that  the  way  shall 
be  an  open  one,  or  It  appears  from  the  terms 
of  the  grant  or  the  circumstances  of  the  case 
that  such  was  the  Intention  of  the  parties, 
the  owner  of  the  servient  estate  may  erect 
gates  across  the  way,  provided  they  are  so 
located  and  constructed  as  not  unreasonably 
to  Interfere  with  the  right  of  passage."  14 
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Cyc.  1212.  We  are  of  the  opinion  that  from 
the  evidence  it  is  not  made  to  appear  that 
the  acts  complained  of  so  conclusively  show 
an  Interference  with  the  reasonable  enjoy- 
ment by  plaintiff  of  its  easement  as  to  pre- 
clude a  contrary  finding. 

The  judgment  of  the  court  below  is  there- 
fore affirmed,  with  costs. 

McCARTY,  C.  J.,  and  PRICK,  J.,  concur. 


COOK  v.  UNITED  STATES  SMELTING  CO. 
(Supreme  Court  of  Utah.  July  29,  1908.) 

1.  Mastkb  and  Servant— Injuries  to  Serv- 
ant—Safe  Place  to  Wobk— Duty  of  Mas- 
ter. 

Where  a  smelting  company  in  conducting 
its  business  hauled  rock  and  slag  through  its 
building  in  cars  running  on  tracks  on  a  platform 
elevated  on  a  trestle,  and  small  particles  of  rock 
and  slag  would  necessarily  fall  off  along  the 
tracks  on  the  platform,  it  was  not  bound  to 
guard  against  mere  accidents  to  its  employes 
therefrom,  and  waa  not  required  to  keep  its 
tracks  and  platform  clear  of  all  particles  of 
slag,  however  small,  but  only  to  keep  them  rea- 
sonably clear  of  pieces  which  might  oe  expected 
ordinarily  to  interfere  with  an  employe  passing 
along  the  track  and  cause  injury  by  his  coming 
in  contact  with  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §8  173,  174.] 

2.  Same— Actions  —  Evidence— Negligence 
of  Master— Obstructions  on  Car  Tracks. 

In  an  action  by  a  servant  for  injuries  sus- 
tained by  a  fall  caused  by  stepping  on  a  piece 
of  rock  near  defendant's  car  track,  particles  of 
which  continually  fell  from  the  cars,  the  evi- 
dence held  insufficient  to  show  that  the  presence 
of  the  rock  along  the  track  rendered  it  unsafe 
to  walk  or  run  along  it,  or  that  plaintiff  was 
thereby  exposed  to  danger  which  should  have 
been  anticipated  and  guarded  against. 

[Ed;  Note.— For  oases  in  ooint.  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  958-968.] 

3.  Same— Failure  to  Light  Ways— Burden 
of  Proof. 

In  an  action  by  a  servant  for  injuries  caus- 
ed by  the  building  and  tracks  of  defendant  smelt- 
ing company  being  insufficiently  lighted,  plain- 
tiff must  show  that  defendant  owed  him  a  duty 
to  light  the  premises,  that  it  negligently  failed 
to  perform  that  duty,  and  that  such  failure  was 
the  proximate  cause  of  his  injury. 

IEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  §8  897,  900-905.] 

4.  Same— Proximate  Cause  of  Injury. 

In  an  action  by  a  servant  for  injuries  sus- 
tained from  slipping  on  a  niece  of  rock  near 
defendant's  car  track,  particles  of  which  neces- 
sarily fell  along  the  track  from  passing  cars, 
where  he  claimed  that  his  injury  was  caused  by 
defendant's  failure  to  sufficiently  light  its  tracks 
and  premises,  but  it  did  not  appear  that  the 
rock  scattered  along  the  tracks,  on  a  piece  of 
which  plaintiff  slipped,  was  larger  in  quantity  or 
size  than  the  small  particles  which  ordinarily 
fell  from  the  cars,  even  if  the  track  was  insuffi- 
ciently lighted  at  the  time,  such  defective  light- 
ing did  not  expose  plaintiff  to  any  danger,  so  as 
to  render  defendant  liable. 

5.  Same— Duty  of  Master  to  Anticipate  In- 
jury—Improbable Injuries. 

In  an  action  by  a  servant  for  injuries  from 
slipping  on  a  piece  of  rock  near  defendant's  car 
track,  where  it  did  not  appear  that  the  rock 
along  the  track,  when  plaintiff  was  injured,  was 
other  than  the  small  particles  which  ordinarily 
and  necessarily  fell  from  cars,  it  could  not  be 


said  that  defendant  should  have  anticipated  in- 
jury from  that  cause,  even  if  the  tracks  were  in- 
sufficiently lighted,  as  it  was  only  required  to 
anticipate  and  guard  against  accidents  likely  to 
occur,  and  not  against  contingencies  which  are 
unusual  and  outside  the  range  of  ordinary  ex- 
perience. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8  163.] 

6.  Same— Duty  to  Light  Wats— Continuous 
Duty. 

A  master  is  required,  not  only  to  furnish 
sufficient  lights  in  the  first  instance  to  light  its 
ways  for  the  protection  of  employes,  but  to  ex- 
ercise ordinary  care  to  keep  the  lights  repaired 
and  in  reasonably  good  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |  252.] 

7.  Same  —  Failure  to  Light  Ways  — Evi- 
dence—Negligence. 

In  an  action  by  a  servant  for  injuries  sus- 
tained from  slipping  on  rock  near  defendant's 
car  tracks,  claimed  to  have  been  caused  by  the 
lights  along  the  track  being  out  at  the  time, 
where  the  evidence  showed  that  three  or  four 
of  the  lights  along  the  track  were  out,  and  the 
light  on  the  motor  about  which  plaintiff  work- 
ed was  out,  but  it  did  not  appear  what  caused 
the  lights  to  go  out,  or  how  long  they  had  been 
out,  or  that  defendant  knew  they  were  not  burn- 
ing or  were  out  of  repair,  and  the  other  lights  in 
the  building  were  burning,  the  evidence  was  not 
sufficient  to  go  to  the  jury  on  the  question  of 
defendant's  negligence  because  of  the  failure  of 
the  lights,  as  the  fact  that  the  lights  were  out 
did  not  of  itself  show  negligence  by  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  88  1010-1031.] 

8.  Same— Care  Required. 

In  an  action  by  a  servant  for  injuries  al- 
leged to  have  been  caused  by  the  track  on  which 
he  worked  being  insufficiently  lighted,  defendant 
was  only  chargeable  with  defects  or  abnormal 
conditions  in  its  lighting  which  were  known,  or 
should  have  been  known  in  the  exercise  of  or- 
dinary care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  88  243-251.] 

9.  Same  — Risks  Assumed  —  Knowledge  by 
Servant  of  Danger. 

In  an  action  by  a  16  year  old  servant  for 
injuries  sustained  from  slipping  on  rock  along 
defendant  smelting  company's  car  track,  claimed 
to.  have  been  caused  by  lights  along  the  track 
being  out,  where  plaintiff  was  familiar  with 
the  premises  and  the  work,  and  knew  that  the 
lamps  on  the  motor  were  not  burning,  and  that 
several  of  the  lights  along  the  track  were  out, 
when  he  jumped  from  the  motor  and  stepped  on 
the  rock  on  which  he  slipped,  and  knew  that  it 
was  dark,  and  that  he  could  not  see  the  track 
distinctly,  and  that  more  pieces  of  rock  and 
slag  were  scattered  along  the  track  than  usual, 
be  assumed  the  risk  of  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  88  574-600.] 

10.  Same  —  Dangerous  Places  —  Obvious 
Dangers— Knowledge  by  Servant. 

A  servant  can  assume  that  the  master  has 
used  due  diligence  to  provide  a  reasonably  safe 
place  in  which  to  work,  so  as  to  enable  the  serv- 
ant to  perform  his  work  with  reasonable  safety, 
unless  he  has  knowledge  that  the  master's  duty 
has  not  been  performed,  and  comprehends  the 
danger  to  which  he  is  thereby  exposed,  or  the 
danger  is  so  obvious  that  such  knowledge  may  be 
presumed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  88  675,  706.] 

11.  Same  —  Youthful  Employe  —  Degree  of 
Care  Required. 

The  comprehension  and  appreciation  of  dan- 
ger by  a  16  year  old  servant  is  not  to  be  meas- 
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nred  by  the  standard  required  of  an  adult,  but 
by  that  required  of  one  of  his  age,  capacity,  and 
experience. 

[Ed  Note.— For  cases  in  point,  see  Cent  Dig. 
yoI.  34,  Master  and  Servant,  if  687-700.] 

Appeal  from  District  Court,  Third  Dis- 
trict; T.  D.  Lewis,  Judge. 

Action  by  Fred  Cook,  a  minor,  by  Mary 
Ann  Cook,  nls  guardian  ad  litem,  against  the 
United  States  Smelting  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

C.  8.  Varlan,  for  appellant  J.  Ingebretzen 
and  A.  L.  Hoppaugh,  for  respondent 

STRAUP,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  by  the 
negligence  of  the  defendant  It  was  alleged 
in  the  complaint:  That  the  defendant  was  en- 
gaged in  the  business  of  smelting  ores,  and 
In  connection  with  its  smelter  it  maintained 
and  operated  electric  motors  and  care  upon 
aud  over  a  trestle  and  platform  erected  in 
one  of  its  buildings;  that  the  plaintiff,  a  buy 
16  years  of  age,  was  in  its  employ  and  was 
required  to  couple  and  uncouple  cars  and 
open  and  close  switches;  that  it  was  the 
duty  of  the  defendant  to  inclose  the  platform 
by  a  suitable  fence,  to  keep  it  free  from  rock 
and  slag,  to  light  the  premises,  to  furnish  the 
plaintiff  suitable  switch  bars  and  appliances, 
and  to  cause  the  motor,  upon  which  the  plain- 
tiff was  required  to  ride,  to  come  to  a  full 
stop  before  he  alighted  therefrom  to  open  and 
close  switches;  that  these  duties  had  not  been 
performed;  and  that  by  reason  thereof  the 
plaintiff,  while  engaged  in  the  prosecution  of 
bis  work,  and  in  alighting  from  a  motor  and 
running  along  the  track  to  open  a  switch  in 
advance  of  the  engine,  stepped  upon  broken 
rock  or  slag  and  was  thrown  from  the  plat- 
form and  trestle  a  distance  of  about  30  feet 
and  was  injured.'  The  answer  contained  a 
general  denial  and  pleas  of  contributory  neg- 
ligence, fellow  service,  and  assumption  of 
risk.  The  case  was  tried  to  the  court  and  a 
jury.  A  verdict  was  rendered,  and  a  judg- 
ment entered  for  plaintiff,  from  which  the  de- 
fendant has  appealed. 

At  the  conclusion  of  the  evidence  the  de- 
fendant requested  the  court  to  direct  a  ver- 
dict in  its  favor.  In  passing  on  the  motion 
the  court  ruled  that  the  case  should  be  sub- 
mitted to  the  Jury  only  as  to  the  Issue  of  the 
defendant's  alleged  negligence  in  falling  to 
have  the  premises  sufficiently  lighted,  but 
from  the  instructions  It  appears  that  the 
court  submitted  to  the  jury,  also,  the  issue  as 
to  the  defendant's  alleged  negligence  in  not 
keeping  the  track  and  platform  reasonably 
clear  of  rock  and  slag.  The  appellant  con- 
tends that  the  court  erred  in  submitting  the 
case  to  the  jury  on  either  issue,  on  the 
grounds  that  the  evidence  was  insufficient  to 
show  negligence  on  the  part  of  the  defend- 
ant and  that  the  plaintiff  assumed  the  risk. 
We  think  the  contentions  are  well  founded. 


The  evidence  shows  that  it  was  the  duty 
of  the  plaintiff  to  couple  and  uncouple  cars, 
open  and  close  switches,  load  and  unload  cars. 
The  cars  were  propelled  by  an  electric  motor. 
When  the  plaintiff  was  required  to  do  switch- 
ing, his  position  was  at  a  place  on  the  front 
part  of  the  motor,  which  was  about  2  feet 
from  the  floor  of  the  platform.  In  the  ordi- 
nary discharge  of  his  duties  he  was  required 
to  alight  from  the  motor  while  it  was  in  mo- 
tion and  to  run  in  advance  of  it  to  the  switch 
required  to  be  opened  or  closed,  and  that  such 
was  the  usual  way  of  doing  the  work.  The 
line  of  road  over  which  the  motor  cars  were 
operated  extended  a  short  distance  from  a 
brlquetting  machine,  and  upon  a  trestle  and 
platform  constructed  In  a  building  about  250 
feet  In  length.  The  platform  of  the  trestle 
was  planked,  and  was  6%  feet  wide  and 
about  25  feet  above  the  ground  floor.  The 
west  side  of  the  platform  extended  to  a  blind 
board  wall.  The  east  side  was  open,  except 
for  a  guard  rail  which  was  about  3  feet 
above  the  floor  of  the  platform.  There  was 
more  or  less  smoke  in  the  building  caused 
by  the  smelting  operations.  Lights  were  plac- 
ed about  the  trestle  and  along  the  track  short 
distances  apart  The  motors  were  also  equip- 
ped with  headlights  consisting  of  32  candle 
power  lamps  throwing  a  light  150  feet  along 
the  track.  There  was  a  light  at  the  south  en- 
trance of  the  building  about  12  feet  above 
the  platform  of  the  trestle.  Seventy-seven 
feet  from  the  entrance  was  an  arc  light  hang- 
ing underneath  the  west  rail  of  the  track. 
Farther  along  there  were  two  other  arc  lights 
also  hanging  underneath  the  track.  There 
was  a  light  near  the  place  where  the  plaintiff 
alighted  from  the  motor.  There  was  also  a 
light  about  45  feet  from  the  first  arc  light, 
and  about  15%  feet  beyond  the  switch  which 
the  plaintiff  was  about  to  open.  There  were 
other  lights  about  the  trestle  and  along  the 
track  about  18  feet  apart  On  the  day  of  the 
accident  the  plaintiff  had  worked  a  shift  of 
eight  hours.  The  accident  happened  In  the 
evening  at  about  6 :30  o'clock  in  the  month  of 
December.  The  plaintiff  bad  just  entered  up- 
on a  second  half  of  another  shift  The  mo- 
torman  and  plaintiff  started  from  the  briquet- 
ting  machine,  which  was  a  short  distance 
south  of  the  building  and  the  trestle,  with 
cars  loaded  with  brick.  The  loaded  cars  were 
moved  about  the  track  and  were  left  on  a 
switch  or  spur  track.  The  plaintiff  and  the 
motorman  then  started  through  the  building 
with  the  motor.  A  loaded  train,  which  had 
the  right  of  way,  followed  them.  Another 
train  was  in  front  of  them,  on  another  con- 
necting track,  near  the  north  entrance  of  the 
building.  Cars  loaded  with  rock  and  sing 
were  continually  operated  along  the  track. 
Pieces  of  rock  and  slag  fell  from  them  and 
were  scattered  along  the  track  and  platform. 
Sweepers  were  employed  by  the  defendant  to 
sweep  the  track  and  remove  them.  As  the 
plaintiff  and  the  motorman  approached  the 
building,  the  plaintiff  called  to  the  motorman 
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to  turn  on  the  lights  of  the  motor.  The  mo- 
tor-man attempted  to  do  bo,  but  the  lights 
would  not  burn.  The  light  at  the  south  en- 
trance of  the  building  was  also  out  About  80 
feet  from  the  entrance,  the  plaintiff  alighted 
from  the  motor,  which  was  running  between 
two  and  three  miles  an  hour,  and  ran  ahead 
of  It,  to  throw  a  switch.  The  light  at  this 
point  and  the  light  a  few  feet  beyond  the 
switch  were  also  out.  The  plaintiff  and  the 
motorman  testified  that  on  account  of  these 
lights  being  out  the  track  was  not  plainly 
visible.  The  plaintiff  testified  he  could  see 
well  enough  to  walk  along  the  track,  but  he 
could  not  see  the  pieces  of  rock  and  slag.  He 
further  testified  that:  "As  I  was  jumping  off 
to  turn  this  switch,  I  had  only  run  a  few 
feet  when  I  stumbled  over  some  ore. or  rock, 
and  it  threw  me  headlong  over  the  side  of  the 
trestle,  and  I  fell  to  the  ground  about  80  feet 
below."  On  direct  examination  he  was  asked, 
and  he  answered:  "Q.  Now,  when  you  jump- 
ed off  the  motor  and  started  to  run  ahead  and 
move  the  switch,  you  say  you  slipped  on 
something?  A.  Yes,  sir.  Q.  What  was  It 
that  you  slipped  on,  as  near  as  you  can  tell? 
A.  Well,  rock,  or  slag.  Q.  Was  there  a  good 
deal  of  rock  and  slag  there  that  night?  A. 
Yes,  sir.  Q.  It  had  not  been  swept  away? 
A.  Well,  there  was  more  rock  there  then  than 
there  was  at  other  times  when  we  went 
through  there.  Q.  It  hadn't  been  swept  by 
the  sweeper?  A.  I  don't  think  It  had;  no, 
sir.  Q.  Was  it  dark  that  night?  A  Yes,  sir." 
Cross-examination:  "Q.  Is  that  about  the  way 
the  track  looks  as  I  show  you  now  on  Exhibit 
3  (a  photograph)  at  the  switch  with  reference 
to  the  debris  and  stuff  on  the  track?  You 
can  see  it  scattered  about  there?  A.  Yes,  sir. 
Q.  In  that  loose  sort  of  a  way?  A.  Yes.  Q. 
Small  pieces  scattered  here  and  there?  A. 
That  is  generally  the  way  It  Is.  Q.  And  it 
was  so  all  the  time  you  were  working  there, 
wasn't  It?  A.  Yes,  sir;  there  was  some  on 
there.  Q.  You  never  saw  It  entirely  free,  did 
you?  A.  I  don't  think  so.  Q.  The  rattle  of 
the  motor  and  the  rattle  of  the  trains  as  they 
passed  there  would  continually  drop  off  stuff 
there?  A.  Yes,  sir.  Q.  Now  you  say  you 
slipped?  A.  Yes,  sir.  Q.  On  a  piece  of  slag 
or  rock?  A.  Yes,  sir.  Q.  Did  you  strike  your 
foot  and  stumble?  A.  No,  sir;  I  stepped  on 
a  piece  of  rock  or  slag.  Q.  Did  It  turn  your 
foot?  A.  It  Just  threw  me  out  that  way.  Q. 
And  you  fell  over  did  you?  A.  Yes,  sir;  I 
fell  that  way.  Q.  Where  did  you  strike  first? 
A  Well,  I  just  struck  the  outside  of  the 
platform.  Q.  Now,  before  you  got  off  the 
motor,  or  were  getting  ready  to  get  off  the 
motor,  could  you  see  the  switch  ahead  of  you? 
A.  Yes,  sir.  *  *  *  Q.  Now  you  cannot  tell 
exactly  what  caused  you  to  stumble,  can  you?  . 
A.  No.  sir.  Q.  Except  that  you  stepped  on 
something?  A.  Yes,  sir;  I  stepped  on  some- 
thing. Q.  And  that  either  turned  your  foot 
or  made  you  slip,  and  in  some  way  lose  your 
balance  so  that  you  pitched  over?  A.  Yes.  sir. 
Q.  Was  that  Immediately  after  you  alighted 


and  started  to  run?  A.  Yes,  sir.  Q.  You. 
jumped  ahead  of  the  motor  with  considerable 
force  I  suppose  to  get  a  good  start?  A.  Yes, 
sir.  Q.  And  you  were  on  the  jump?  A.  Yes, 
sir;  I  jumped  down  and  just  started  to  run. 
Q.  Well,  did  you  strike  your  foot  as  you 
struck  the  ground,  or  had  you  taken  a  step- 
or  two?  A.  I  had  taken  a  step  or  two.  Q. 
You  knew  that  you  might  expect  to  find  piec- 
es of  slag  or  ore  scattered  over  there  as  these 
pictures  show?  A.  Some;  yes,  sir.  Q.  And 
If  there  was  more,  a  man  walking  there,  or 
running  there,  he  might  possibly  hit  his  foot 
on  a  piece?  A.  Yes,  sir.  Q.  Whether  there- 
was  much  or  little  he  might  do  that,  he  might 
hit  a  piece  with  his  foot,  Is  that  true?  A. 
Yes,  he  may." 

There  is  no  evidence  showing  the  size  or 
character  of  the  rock  or  slag  upon  which 
the  plaintiff  stepped,  or  the  quantity  of  it 
along  the  track,  except  as  made  to  appear 
by  the  photograph.  Looking  at  the  exhibit, 
it  appears  that  small  particles  of  broken 
rock  and  slag  were  scattered  here  and  there 
along  the  track.  The  photograph  shows  the 
track  and  platform  substantially  free  from 
obstructions  and  particles  of  rock  and  slag 
which  would  ordinarily  interfere  with  one's 
walking  or  running  along  the  track.  We 
recognize  the  difficulty  there  is  In  accurately 
judging  the  size  and  character  of  the  rock 
and  slag  from  the  exhibit,  but  that  is  all 
the  evidence  there  Is  upon  the  question. 
Aside  from  that,  the  evidence  merely  shows 
that  the  plaintiff  slipped  by  stepping  on  a 
piece  of  rock  or  slag,  without  any  descrip- 
tion as  to  its  size  or  character,  or  the  quan- 
tity along  the  track,  except  as  testified  to 
by  him  that  there  was  a  good  deal  along 
the  track  and  more  at  the  time  of  the  acci- 
dent than  at  other  times.  Of  course,  one 
walking  or  running  along  the  track  may  slip 
and  fall  by  stepping  on  a. mere  pebble  or  a 
small  piece  of  broken  rock  or  slag,  but  no 
one  would  contend  that  the  presence  of  such 
a  thing  rendered  the  premises  ordinarily 
dangerous  or  unsafe.  The  defendant  was  not 
obliged  to  guard  against  mere  accidents.  It 
was  not  required  to  keep  the  track  and  plat- 
form absolutely  clear  of  all  particles,  no  mat- 
ter how  small.  Such  a  requirement,  from 
the  nature  of  the  business,  was  neither  prac- 
ticable nor  really  possible.  The  defendant 
was  required  to  keep  the  platform  and  track 
reasonably  clear  and  free  from  such  things 
and  particles  as  might  be  expected  to  ordi- 
narily Interfere  with  one  in  passing  along 
the  track  and  cause  injury  by  his  coming  In 
contact  with  them.  The  plaintiff  having  fail- 
ed to  show  the  size  or  character  of  the  rock 
or  slag  upon  which  he  stepped,  or  the  quan- 
tity along  the  track,  he  has  furnished  no 
basis  upon  which  the  conclusion  Is  authorized 
that  by  reason  of  the  presence  of  the  rock 
or  slag  along  the  track  the  use  of  the  prem- 
ises in  walking  and  running  along  the  track 
was  rendered  unsafe,  or  that  the  .plaintiff 
was  exposed  to  danger  which  ought  to  have 
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been  anticipated  and  guarded  against  by  the 
defendant  The  mere  proof  that  there  was 
some  rock  or  slag  along  the  track,  and  that 
plaintiff  stepped  on  a  piece  of  It  and  slip- 
ped. Is  not  sufficient. 

This  brings  as  to  the  question  of  the  al- 
leged negligence  of  the  defendant  in  falling 
to  have  the  premises  sufficiently  lighted.  It 
was  Incumbent  on  the  plaintiff  to  show  that 
the  defendant  owed  him  a  duty  to  light 
the  premises,  that  the  duty  was  not  perform- 
ed, and  that  such  dereliction  of  duty  was 
the  proximate  cause  of  plaintiff's  injury.  It 
may  be  assumed  that  from  the  character  of 
the  work  carried  on  by  the  defendant,  and 
the  duties  exacted  of  the  plaintiff  at  the 
place  in  question,  the  trier  of  facts  may  say 
that  there  were  such  attending  dangers  as  to 
require  the  defendant  to  properly  light  the 
premises  to  render  them  reasonably  safe,  and 
to  enable  the  plaintiff  to  do  his  work  with 
reasonable  safety.  Had  the  plaintiff  shown 
that  he  came  in  contact  with  some  object 
or  thing  which  tended  to  obstruct  the  free 
use  of  the  platform,  and  which  ordinarily 
could  hare  been  avoided  by  him  had  the 
premises  been  properly  lighted,  he  might 
have  been  entitled  to  have  the  issue  as  to 
the  defendant's  negligence  in  this  respect 
submitted  to  the  jury;  but  he  has  wholly 
failed  to  show  that  his  injury  was  occasioned 
by  coming  in  contact  with  such  an  object 
Had  he  shown  that  the  broken  rock  or  slag 
upon  which  he  stepped  was  of  such  size  or 
character,  or  the  material  of  such  quantity, 
as  likely  to  cause  one  to  slip  or  stumble  by 
coming  In  contact  with  it  and  without  see- 
ing It  the  case  would  be  different  In  such 
case  It  might  well  be  said  that  had  the  prem- 
ises been  sufficiently  lighted  the  plaintiff 
could  have  discovered  the  presence  of  the 
danger,  and  could  have  avoided  it  Plaintiff 
having  failed  to  show  the  character  or  quan- 
tity of  broken  rock  and  slag  along  the  track, 
he  has  not  shown  that  by  reason  of  the 
premises  not  being  sufficiently  lighted,  he  was 
exposed  to  any  danger  on  account  of  the 
presence  of  the  rock  or  slag.  Having  failed 
to  describe  the  character  of  the  thing  which 
caused  his  injury,  no  basis  was  furnished  for 
determining  whether  .It  was  of  such  nature 
that  the  defendant  in  the  exercise  of  ordinary 
care,  should  have  anticipated  that  an  injury 
was  likely  to  result  by  coming  in  contact 
with  It,  and  that  therefore  a  duty  was  owing 
from  It  to  light  the  premises  and  guard 
against  It  It  is  not  sufficient  to  say  that 
if  the  premises  had  been  properly  lighted 
plaintiff  could  have  seen  the  rock  and  slag 
and  avoided  it  That  Is  assuming  the  very 
thing  which  the  plaintiff  failed  to  prove, 
which  Is  that  the  rock  and  slag  was  of  such 
character  as  likely  to  Interfere  with  one's 
walking  or  running  along  the  track.  Proving 
that  be  stepped  on  a  piece  of  rock  or  slag 
and  slipped  is  not  sufficient  unless  it  can 
further  be  said  that  the  defendant  was  re- 
quired to  keep  the  track  and  platform  free 


from  all  particles  of  rock  or  slag,  no  matter 
how  small,  and  whether  they  would  or  would 
not  likely  Interfere  with  one  in  the  discharge 
of  duties  performed  by  plaintiff.  In  this  con- 
nection, it  Is  suggested  that  by  reason  of  the 
insufficient  lighting  of  the  premises,  the  de- 
fendant ought  to  have  anticipated  that  in- 
jury of  some  sort  might  likely  result  In  pass- 
ing along  the  platform  and  by  stepping  on 
or  stumbling  over  obstructions  about  the 
track,  and  that  it  was  not  essential  to  lia- 
bility that  the  defendant  should  have  fore- 
seen that  Injury  would  result  In  the  form  or 
way  in  which  it  did  in  fact  happen.  That 
is  all  very  true  If  the  plaintiff  had  shown 
that  the  presence  of  the  rock  or  slag  was  of 
such  character  as  to  constitute  an  obstruc- 
tion to  or  an  interference  with  passing  along 
the  track,  or  was  something  over  which  one 
was  likely  to  stumble  and  fall;  but  how  can 
It  be  said  that  the  defendant  ought  to  have 
anticipated  that  an  injury  would  likely  re- 
sult by  stepping  on  something  which  is  not 
described  nor  characterized,  except  that  it 
was  a  broken  piece  of  rock  or  slag?  The  de- 
fendant was  only  required  to  anticipate  and 
guard  against  contingencies  likely  to  occur, 
and  not  against  those  which  are  unusual  or 
outside  of  the  range  of  ordinary  experience. 
Without  characterizing  the  thing  upon  which 
plaintiff  stepped  and  slipped,  we  cannot  see 
how  a  jury  was  authorized  to  draw  the  con- 
clusion that  the  defendant  ought  to  have 
anticipated  that  an  Injury  would  likely  re- 
sult by  coming  in  contact  with  it  and  that 
hence  the  defendant  ought  to  have  guarded 
against  it  by  lighting  the  premises,  or  by 
removing  it 

We  are  further  of  the  opinion  that  the  evi- 
dence was  insufficient  to  show  negligence  on 
the  part  of  the  defendant  in  falling  to  have 
the  premises  sufficiently  lighted,  because  of 
the  want  of  evidence  that  the  defendant  had 
either  actual  or  constructive  knowledge  of 
such  abnormal  condition  of  the  premises. 
No  complaint  is  made  that  the  defendant  was 
guilty  of  negligence  in  not  furnishing  or  pro- 
viding proper  or  a  sufficient  number  of  lights. 
Its  duty,  of  course,  was  a  continuing  one,  and 
it  was  not  only  required  to  furnish  sufficient 
lights  in  the  first  instance,  but  it  was  also  re- 
quired to  exercise  ordinary  care  to  maintain 
the  lights  in  repair  and  in  reasonably  good 
condition.  The  only  evidence  to  charge  the 
defendant  with  negligence  in  this  respect  was 
that  at  the  time  of  the  accident  three  or  four 
lights  along  the  track  were  out  and  that  the 
lamps  on  the  motor  did  not  burn,  by  reason 
of  which  the  premises  were  insufficiently 
lighted.  The  other  lights  about  the  building 
were  burning.  What  caused  the  lights  to  be 
out  or  bow  long  they  had  been  out,  is  not 
shown;  nor  is  it  shown  that  the  defendant 
had  knowledge  of  such  fact  There  being  no 
evidence  that  the  defendant  had  actual  knowl- 
edge that  the  lights  were  out  or  were  de- 
fective or  out  of  repair,  and  there  also  being 
no  evidence  to  show  how  long  they  had  been 
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out,  or  what  caused  them  to  be  out,  and  there 
being  no  other  facts  and  circumstances  shown 
from  which  a  finding  Is  authorized  that  the 
defendant,  in  the  exercise  of  ordinary  care, 
ought  to  have  known  that  they  were  out  or 
In  a  defective  condition  and  not  likely  to 
burn,  or  that  It  knew,  or  ought  to  have 
known,  of  the  abnormal  condition  of  the 
premises,  no  basis  was  furnished  to  authorize 
the  conclusion  that  the  defendant  was  guilty 
of  negligence  in  such  respect,  unless  It  shall 
again  be  said  that  Its  negligence  is  sufficient- 
ly shown  by  the  mere  proof  that  the  lights 
were  out,  and  that  the  premises  were  not,  for 
that  reason,  sufficiently  lighted.  To  lay  down 
such  a  rule  Is,  In  effect,  to  make  the  defend- 
ant an  Insurer.  While  It  was  not  essential 
on  the  part  of  the  plaintiff  to  show  what 
caused  the  lights  to  be  out,  he  nevertheless 
was  required  to  show  some  facts  or  circum- 
stances from  which  the  conclusion  is  author- 
ized that  the  lights  were  out  and  the  prem- 
ises left  In  darkness  because  of  the  defend- 
ant's want  of  ordinary  care.  The  defendant 
was  only  chargeable  with  defects  or  abnor- 
mal conditions  which  were  known,  or  ought 
to  have  been  known  to  It  In  the  exercise  of 
ordinary  care.  If  the  plaintiff  had  Introduc- 
ed any  evidence  which  fairly  tended  to  show 
tbat  the  defendant  had  either  actual  or  con- 
structive knowledge  that  the  lights  were  out, 
or  In  a  defective  condition,  or  that  the  prem- 
ises were  Insufficiently  lighted,  the  question 
as  to  its  negligence  in  that  respect  would 
have  been  properly  submitted  to  the  Jury. 
In  the  absence  of  such  facts,  the  question 
ought  to  have  been  taken  from  the  Jury- 
Labatt,  Mast.  &  Serv.  §§  119,  139. 

We  are  also  of  the  opinion  that  a  verdict 
ought  to  have  been  directed  for  the  defend- 
ant on  the  ground  of  plaintiff's  assumption 
of  risk.  He  stated  that  he  was  familiar  with 
the  condition  of  the  premises  and  the  work 
for  which  he  was  employed.  He  knew  the 
lamps  on  the  motor  were  not  burning,  and 
that  three  or  four  of  the  lights  along  the 
track  were  out.  He  knew  the  light  was  out 
about  the  place  where  he  jumped  from  the 
motor  and  ran  along  tbe  track.  He  knew  it 
was  dark,  and  that  he  could  not  distinctly 
see  the  track.  He  also  testified  that  he 
knew  pieces  of  rock  and  slag  were  scattered 
along  the  track  and  platform,  and  that  they 
never  were  entirely  free  from  such  material, 
and  that  on  this  occasion  there  was  more 
rock  and  slag  scattered  along  the  track  than 
at  other  times.  His  knowledge  of  these 
things  does  not  rest  on  Inferences  and  de- 
ductions to  be  drawn  from  other  facts  and 
circumstances,  but  upon  his  own  positive  and 
direct  testimony.  If  it  shall  be  assumed  that 
rock  and  slag  of  such  character  or  quantity 
were  scattered  along  the  track  as  to  ordi- 
narily Interfere  with  one  passing  along  the 
track,  the  plaintiff  must  be  held  to  know  that 
one  running  along  the  track  In  the  dark  was 
likely  to  step  on  or  stumble  over  some  of  it. 
In  this  connection,  however,  it  is  urged  that 


an  employe  only  assumes  the  perils  and  risks 
ordinarily  incident  to  the  employment,  and 
that  he  does  not  assume  the  perils  or  risks 
occasioned  by  the  negligence  of  his  employer. 
It  is  frequently  said  that  the  servant  has  the 
right  to  presume  that  the  master  has  used 
due  diligence  to  provide  a  reasonably  safe 
place  In  the  operation  of  bis  business,  and  to 
enable  the  servant  to  perform  his  work  with 
reasonable  safety,  and  that  be  does  not  as- 
sume the  risk  of  the  employer's  negligence 
in  performing  such  duties.  Such  statement 
is,  however,  qualified  with  the  further  state- 
ment, unless  the  servant  has  knowledge  that 
the  duty  has  not  been  performed,  and  com- 
prehends and  appreciates  the  perils  to  which 
he  is  exposed,  or  that  the  attending  danger  'is 
so  obvious  that  such  knowledge  may  be  pre- 
sumed. In  the  case  of  Merrill  v.  Railroad,  29 
Utah,  281,  81  Pac.  89  (110  Am.  St.  Rep.  693), 
we  said:  "In  entering  bis  employment  the 
servant  has  the  right  to  assume  that  the  mas- 
ter has  used  ordinary  care  with  respect  to 
the  performance  of  his  primary  and  positive 
duties,  and  the  servant  does  not  assume  the 
perils  and  risks  occasioned  by  the  negligence 
of  the  master  In  his  failure  to  perform  these 
duties,  unless  the  servant  has  actual  or  pre- 
sumptive knowledge  that  these  duties  have 
not  been  performed,  and  tbe  perils  and  risks 
arising  therefrom,  and  to  which  he  is  expos- 
ed, are  known  to  him,  or  are  so  obvious  tha£ 
knowledge  may  be  presumed,  and  with  such 
knowledge  he  accepted  or  continued  In  his 
employment  without  complaint  or  protest." 
This  is  but  the  statement  of  the  law  as  an- 
nounced In  Railroad  Co.  v.  McDade,  191  U. 
S.  68,  24  Sup.  Ct.  24,  48  L.  Ed.  96,  and  in 
Railway  v.  Archibald,  170  U.  S.  671,  18  Sup. 
Ct  777,  42  L.  Ed.  1188,  and  the  principle  ap- 
plied In  the  case  of  Leach  v.  Railroad,  29 
Utah,  285,  81  Pac.  90,  110  Am.  St.  Rep.  708. 

The  fact  that  tbe  lights  were  out  and  the 
premises  not  sufficiently  lighted  were  well 
known  to  plaintiff.  He  had  full  knowledge 
of  the  abnormal  condition  of  the  premises. 
The  further  question  Is:  Did  he  know  and 
appreciate  the  danger  to  which  he  was  expos- 
ed in  consequence  of  such  conditions?  To 
say  tbat  he  did  not  is  to  say  that  he  did  not 
appreciate  the  ordinary  consequences  of  run- 
ning along  the  track  In  the  dark  knowing  the 
condition  of  the  premises,  as  testified  to  by 
him.  True,  the  plaintiff  was  but  16  years 
of  age,  and  his  comprehension  and  apprecia- 
tion of  danger  Is  not  to  be  measured  by  the 
standard  of  an  adult,  but  by  one  of  his  age, 
capacity,  and  experience.  It,  however,  ought 
to  be  conceded  that  there  are  consequences  of 
some  acts,  and  that  there  are  some  dangers, 
which  an  ordinarily  intelligent  16  year  old 
boy  would  readily  comprehend  and  appre- 
ciate. The  plaintiff  certainly  appreciated  the 
difference  between  light  and  darkness,  and 
that  the  likelihood  of  slipping  or  stumbling 
while  running  in  the  dark  was  greater  than 
If  the  premises  had  been  properly  lighted. 
If,  again,  it  shall  be  assumed  that  the  rock 
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and  slag  with  which  the  plaintiff  came  in  con- 
tact were  of  such  character  as  likely  to  cause 
one  to  stumble  or  slip,  and  that  the  defend- 
ant was  chargeable  with  a  breach  of  duty  in 
{ailing  to  guard  against  such  a  danger  by 
having  the  premises  properly  lighted,  the 
consequences  of  running  along  the  track  in 
the  dark  with  knowledge  of  the  presence  of 
the  rock  and  slag  Is  something  of  such  a  com- 
mon and  general  experience  that  an  ordinary 
16  year  old  boy  would  quite  aa  readily  com- 
prehend as  an  adult  We  do  not  see  how  rea- 
sonable minds  could  differ  on  such  a  ques- 
tion, or  arrive  at  different  conclusions.  It, 
however,  is  further  suggested  that,  though 
the  plaintiff  knew  it  was  dark,  "he  did  not 
know  that  the  defendant  through  Its  sweep- 
ers had  neglected  its  duty,  and  failed  to 
sweep  the  platform,"  and  that  plaintiff  may 
have  been  prevented  from  appreciating  the 
extent  of  the  risk  created  by  the  insufficient 
lights,  because  of  the  loaded  train  following 
the  motor  upon  which  the  plaintiff  was,  and 
because  of  his  pressing  duties.  The  difficulty 
with  this  suggestion  Is  that  the  evidence  does 
not  support  the  premises  upon  which  It  is 
founded.  If  It  had  been  made  to  appear 
that  the  plaintiff  had  no  knowledge  of  the 
presence  of  the  rock  or  slag  along  the  track, 
,  it  might  be  said  that  be  had  the  right  to  as- 
sume that  the  track  was  clear  of  such  ob- 
structions, and  that  be  was  not  chargeable 
with  knowledge  that  he  was  exposed  to  such 
a  danger ;  but,  when  a  '16  year  old  boy  has 
actual  knowledge  of  the  existence  of  some- 
thing, he,  no  more  than  an  adult,  may  right- 
fully assume  the  absence  of  it  It  may  also 
be  true  that,  because  of  pressing  duties  or 
other  circumstances,  one  may  not  have  in 
mind,  at  the  moment,  the  existence  of  a  dan- 
ger previously  known,  or,  because  of  neces- 
sary baste  or  excitement  and  confusion  aris- 
ing from  emergencies,  he  may  not  at  the  time 
fully  realize  the  danger  to  which  he  is  ex- 
posed. The  record,  however,  does  not  dis- 
close such  a  state  of  facts.  The  plaintiff  did 
not  testify  that  he  did  not  have  in  mind  the 
presence  of  the  rock  or  slag  along  the  track, 
or  that  because  of  haste  or  confusion,  or  for 
any  other  reason,  he  did  not  realize  or  appre- 
ciate the  danger  to  which  he  was  exposed. 
His  testimony,  we  think,  shows  quite  the 
contrary. 

We  are  therefore  of  the  opinion  that  on 
both  grounds  urged  by  the  appellant  the  case 
ought  to  have  been  taken  from  the  jury. 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded  for  a 
new  trial ;  costs  to  appellant 

FBICK,  J.,  concurs. 

McCARTY,  a  J.  (concurring).  I  concur 
in  the  reasoning  of  my  Brethren  and  in  the 
conclusions  reached  by  them  wherein  they 
hold  that  the  evidence  was  insufficient  to  sup- 
port a  finding  by  the  Jury  that  defendant  was 
negligent  in  failing  to  keep  the  premises  in  a 
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reasonably  safe  condition,  and  that  the  court 
erred  in  overruling  defendant's  motion  for  a 
nonsuit;  but  I  am  not  prepared  to  say  that, 
if  the  evidence  had  shown  that  the  lights 
went  out  and  the  premises  became  darkened 
through  the  negligence  of  defendant,  and  it- 
had  been  shown  that  such  negligence  was  the 
proximate  cause  of  the  accident  and  injuries 
complained  of,  plaintiff  could  not  recover  on 
the  ground  that  he  assumed  the  extra  haz- 
ards and  risks  created  by  such  negligence. 
The  conclusions  reached  in  the  foregoing 
opinion  that  the  evidence  was  insufficient  to 
show  negligence  on  the  part  of  defendant  In 
falling  to  keep  the  premises  sufficiently  light- 
ed and  the  platform  reasonably  free  from  ob- 
structions, in  effect  dispose  of  the  case,  and 
the  question  as  to  whether  plaintiff  could  be 
held  to  have  assumed  the  risks  caused  by  de- 
fendant's negligence,  had  negligence  been 
shown,  becomes,  as  I  view  the  case,  unimpor- 
tant and  I  therefore  express  no  opinion  on 
that  point 
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L  Adverse  Possession  —  Acquisition  of 
Right— Character  and  Time  or  Posses- 
sion. 

A  prescriptive  right  to  or  over  real  estate 
can  be  acquired  only  after  a  continuous  and  ad- 
verse user  for  a  period  of  20  years.* 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  1,  Adverse  Possession,  ft  65-76.] 

2.  Basements  —  Right  of  Wat  —  Prescrip- 
tion—Public  Lands— Homestead  Claim. 

Defendant  could  obtain  a  prescriptive  right 
of  way  over  land  in  plaintiff's  possession  under 
a  homestead  claim  only  by  20  years'  open,  con- 
tinuous, and  adverse  user  after  plaintiff  had  ac- 
quired title  to  the  land  from  the  government 
since  no  prescriptive  right  to  a  public  or  private 
way  of  land  belonging  to  the  United  States  can 
be  obtained  by  prescription. 
8.  Same— Deviation— Effect. 

Where  defendant  before  acquiring  a  right 
of  way  over  plaintiff's  land  by  prescription, 
made  a  material  deviation  from  the  previously 
traveled  way  to  avoid  a  washout  in  the  old  way, 
such  deviation  broke  the  continuity  of  the  use 
required  by  law  to  establish  the  prescriptive 
right 

4.  Same— Consent  or  Owner  of  Servient 
Estate— Evidence. 

In  a  suit  to  establish  a  private  right  of  way 
by  prescription,  evidence  held  insufficient  to 
sustain  a  finding  that  complainant  through  her 
husband,  had  consented  to  a  deviation  by  plain- 
tiff from  the  original  traveled  way. 

5.  Same— Authority  to  Deviate. 

Where  defendant  claimed  a  right  of  way 
over  plaintiff's  land  by  prescription,  the  fact 
that  there  was  a  washout  in  the  old  road,  or 
that  it  became  impassable,  did  not  give  defend- 
ant a  right  to  change  the  roadway,  or  to  pass 
over  other  land  belonging  to  plaintiff  than  that 
previously  used. 

TEd.  Note— For  cases  in  point  see  Cent.  Dig. 
vol.  17,  Easements,  f  108.] 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge. 


•Harknoaa  v.  Woodmanaee,  7  Utah,  227,  26  Pac. 
291;  Funk  v.  Anderson,  22  Utah,  288,  61  Pac.  1006. 
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Action  by  Elizabeth  Land  against  J.  F. 
Wilcox.  Judgment  for  defendant,  and  plain- 
tiff appeals.   Reversed,  with  directions. 

A  J.  Weber,  for  appellant  Wllley,  WlHey 
&  Dole,  for  respondent 

FRICK,  J.  The  appellant  instituted  this 
action  In  April,  1905,  to  enjoin  the  respond- 
ent from  tearing  down  her  fences  and  from 
trespassing  on  and  passing  over  a  certain  por- 
tion of  her  land.  The  respondent  claims  a 
private  right  of  way  over  her  land,  which 
he  asserts  was  acquired  by  prescription,  and 
that  the  fence  In  question  obstructed  this 
right  of  way,  and  hence  that  he  had  a  right 
to  remove  the  same.  Upon  a  hearing  the 
court  found  for  the  respondent  and  entered 
judgment  In  his  favor. 

The  undisputed  facts,  briefly  stated,  are  as 
follows:  The  appellant  Is  the  owner  of  the 
E.  %  of  the  S.  E.  %  of  section  30,  township 
3,  range  1  E.  of  Salt  Lake  meridian,  In 
Davis  county.  The  husband  of  appellant  ac- 
quired title  to  this  land  from  the  United 
States  on  December  26,  1891,  and  thereafter 
conveyed  the  same  by  warranty  deed  to  ap- 
pellant on  the  3d  day  of  December,  1904. 
She  has  been  the  owner  and  In  possession 
ever  since,  and  she  and  her  husband  were  in 
possession  since  1889,  or  a  few  years  preced- 
ing that  time.  The  appellant  Is  the  owner 
of  the  S.  %  of  section  29,  township  and  range 
aforesaid,  which  joins  appellant's  land  on  the 
east  Respondent  has  been  in  possession  of 
his  land  since  1879  or  1880.  He  acquired 
title  thereto  In  1901  from  the  Union  Pacific 
Railway  Company,  which  obtained  Its  title 
from  the  United  States  In  1897.  The  land 
referred  to  above  Is  arid,  and  lies  on  the 
east  margin  of  Salt  Lake  valley,  along  the 
foothills.  The  portion  of  land  on  which  re- 
spondent claims  the  right  of  way  always  has 
been,  and  at  the  time  of  the  trial  was,  wild, 
uncultivated,  and  unfenced,  covered  over  with 
sagebrush  and  other  Indigenous  weeds  or 
grasses.  Ever  since  the  year  1879  or  1880 
the  respondent,  in  improving  his  land,  travel- 
ed over  some  portion  of  the  wild  lands  which 
were  between  his  and  the  public  highway, 
which  is  some  distance  to  the  west  of  his 
land,  and  west  of  appellant's  land.  The 
travel  in  places  over  the  right  of  way  was 
not  confined  to  a  particular  place;  but  in 
other  places,  where  the  roadway  was  cut 
into  the  brow  of  a  hill,  or  where  it  required 
preparation  for  travel,  the  testimony  tends 
to  show  that  the  roadway  has  practically  re- 
mained In  the  same  place  during  all  of  the 
years  that  respondent  was  using  the  right  of 
way.  It  further  appears  that  only  a  portion 
or  portions  of  the  roadway  traveled  by  re- 
spondent pass  onto  and  over  appellant's  land. 

It  is  not  made  very  clear  by  the  evidence 
Just  what  part  of  the  right  of  way  is  upon 
appellant's  land,  and  this  Is  ascertained  only 
by  reference  to  the  description  of  It  as  given 
in  the  decree  of  the  court;  but  as  this  de- 


cree simply  gives  the  starting  point  and  the 
courses  and  distances  in  degrees  and  chains, 
we  are  unable  to  state  just  what  portion  of 
appellant's  land  Is  crossed  by  the  right  of 
way.  This,  however,  Is  not  material  for  the 
purpose  of  the  decision,  as  will  hereafter  ap- 
pear. In  1900  there  was  what  the  witnesses 
term  a  freshet  which,  to  some  extent  not 
shown  by  the  evidence,  washed  away  or  in- 
terfered with  the  right  of  way  used  by  re- 
spondent at  a  point  as  we  read  the  evidence, 
where  the  right  of  way  was  not  on  appel- 
lant's land.  To  avoid  this  washout  the  course 
of  the  right  of  way  was  then  changed  onto 
appellant's  land,  or,  If  the  old  right  of  way 
was  upon  her  land,  then  the  change  was 
made  from  one  part  of  her  land  to  another 
part,  so  that  an  entirely  new  right  of  way 
was  established  at  that  time  for  some  dis- 
tance over  her  land.  It  is  this  portion  of  the 
right  of  way  that  appellant  especially  objects 
to.  At  the  trial  her  counsel  claimed,  and  now 
insist,  that  no  part  of  the  right  of  way  over 
appellant's  land  has  been  established  by 
prescription  under  the  laws  of  this  state. 
The  court  found,  and  so  decreed,  that  the 
respondent  had  acquired  a  right  of  way  over 
the  land  of  appellant,  Including  that  portion 
which  was  not  established  until  1900.  The 
real  question  in  the  case,  therefore,  is  wheth- 
er the  court  erred  in  awarding  respondent 
the  right  of  way  described  in  the  decree. 

Counsel  for  appellant  contends  that  under 
the  law  In  force  in  this  state  the  respondent 
could  not  acquire  any  right  of  way  by  pre- 
scription In,  to,  or  over  appellant's  lapd  while 
the  title  remained  in  the  United  States.  It 
is  conceded  that  the  title  to  appellant's  land 
remained  in  the  United  States  until  Decem- 
ber, 1891.   Appellant  Insists,  therefore,  that 
a  prescriptive  right  over  her  land  could  be 
acquired  only  after  an  open,  continuous,  and 
adverse  use  for  a  period  of  20  years  after 
she  became  the  owner  thereof,  and  that  such 
a  use  has  not  been  established  by  the  evi- 
dence.  This  court  has  repeatedly  held  that 
a  prescriptive  right  In,  to,  or  over  real  es- 
tate can  be  acquired  only  after  an  open,  con- 
tinuous, and  adverse  user  for  a  period  of 
20  years.   Harkness  v.  Woodmansee,  7  Utah, 
227,  26  Pac.  291 ;  Funk  v.  Anderson,  22  Utah, 
238,  61  Pac.  1006.   The  trial  court,  however, 
found  that  the  right  of  way  by  respondent 
with  the  exception  of  that  portion  where  a 
change  was  made  in  1900,  was  used  by  re- 
spondent for  a  period  of  over  25  years.  It 
is  apparent,  however,  that  up  to  December, 
1891,  appellant's  land  was  owned  by  the 
United  States,  and  hence  respondent  passed 
over  appellant's  land  for  a  period  of  time 
less  than  15  years  when  this  action  was  com- 
menced, and  over  some  portion  of  it  for  a 
period  of  about  5  years  only.   Under  these 
facts  counsel  for  appellant  contends  that  no 
prescriptive  right  of  way  was  or  could  be  ac- 
quired by  respondent  over  appellant's  land. 

This  contention  seems  to  be  sustained  by 


Digitized  by 


LUND  v.  WILCOX. 


35 


the  authorities.  In  Smith  v.  Smith,  84  Kan. 
»L  8  Pac.  390,  Mr.  Chief  Justice  Horton, 
peaking  for  the  court,  in  referring  to  the 
■;Mticm  now  under  consideration,  used  the 
luUowing  language:  "We  do  not  think  that 
t  person  who  is  occupying  government  land, 
intending  to  obtain  the  same  under  pre-emp- 
tion or  homestead  laws,  can  dedicate  it,  or 
ay  portion  thereof,  for  a  public  road,  until 
x  has  done  all  that  he  is  required  to  do 
'<"  obtain  the  title  to  the  land  under  such 
nor  do  we  think  that  a  public  road 
m  be  established  by  prescription  or  limita- 
tion while  the  land  over  which  the  road  runs 
!*kwp  to  the  United  States ;  nor  can  any 
portion  of  the  time  while  the  land  belongs  to 
-e  United  States  be  counted  in  establishing 
t  public  road  by  prescription  or  limitation, 
■bd  this  is  true,  although  the  land  at  the 
une  may  be  occupied  by  a  person  Intending 
:o  obtain  the  land  under  the  pre-emption  or 
homestead  laws  of  the  United  States,  but 
'to  has  not  yet  done  all  that  he  is  required 
•odo  In  order  to  obtain  the  title  to  the  land." 
Ttere  is  nothing  In  the  evidence  in  this  case 
::<  show  that  appellant's  husband  had  a 
ffcbt  to  obtain  the  title  at  any  time  prior  to 
ie  time  he  obtained  it  from  the  United 
Saiea  No  doubt  a  homestead  claimant  may 

*  authorized  to  conditionally  agree  to  grant 
-)  another  a  portion  of  the  land  to  which 
-e  claimant  Intends  to  acquire  the  title, 
sen  grant  to  become  effective  when  the 
aimant  acquires  the  title.  But  this  is  far 
tan  acquiring  a  prescriptive  right,  or  in 
curing  a  person  a  right  In  or  over  the 
uimanfs  land,  of  which  he  Is  In  possession 
awly  and  while  the  title  remains  in  the 
-«tad  States.   It  follows,  therefore,  that 

time  at  which  the  respondent's  alleged 
.'•■WTipove  right  commenced  was  in  Decem- 
*.  1881.  This  falls  far  short  of  the  period 
'-'  time  required  to  entitle  respondent  to  a 
•&t  of  way  over  appellant's  land  by  pre- 
option, and  he  must  therefore  fall  upon 

ground. 

Itere  is  another  reason  why  respondent 
*»t  be  decreed  a  right  of  way  over  appel- 
•tt's  land.  Ae  we  have  pointed  out,  the 
:«4way  was  changed  in  1900.  This  change 
-"■*e  the  continuity  of  the  use  by  respondent. 
■'■Ma,  in  his  excellent  work  on  Easements, 
-  sttion  295,  states  the  law  upon  this  point 
J  follows :  MA  prescriptive  right  of  way 
*W  be  acquired  by  tacking  together  two 
:-**lnct  periods  of  use  of  two  separate  ways, 
'-•'«j£b  one  was  abandoned  for  the  other  with 

*  consent  of  the  landowner,  and  the  two 
'"ids  together  would  amount  to  the  pre- 

i  *T5ptlve  time  requisite  to  give  a  prescriptive 
I  "fla  of  way.    It  Is  essential  that  the  use 
relate  strictly  to  the  Identical  way 
y  which  the  right  Is  claimed.   A  way  im- 
vts  a  right  of  passing  in  a  particular  line, 
ji  not  everywhere,  over  the  land  upon 
the  right  may  be  claimed."   This  does 
Jtnean  that  a  person  using  the  right  of 


way  may  not  deviate  at  all  from  the  traveled 
rut  or  track,  to  the  extent,  at  least,  that  this 
may  become  necessary  in  a  reasonable  use  of 
the  right  of  way ;  but  It  does  mean  that  the 
claimant  may  not  abandon  one  track  or  right 
of  way  and  adopt  another.  In  Kurtz  v.  Hoke, 
172  Pa.  165,  33  Atl.  549,  It  Is  held  that  a 
variation  of  20  feet  from  the  traveled  road 
1b  fatal  to  continuity  of  use.  It  is  generally 
held  by  the  courts  that  a  deviation  such  as 
occurred  In  the  case  at  bar  destroys  the  con- 
tinuity of  use  required  by  law.  The  rule  is 
illustrated  and  applied  in  the  following  cas- 
es :  Owens  v.  Crossett,  105  111.  354 ;  Bryan  v. 
East  St  Louis,  12  111.  App.  390;  Peters  v. 
Little,  95  Ga.  151,  22  S.  E.  44;  Follendore 
v.  Thomas,  93  Ga.  300,  20  S.  E.  329. 

The  court  made  a  finding  to  the  effect 
that  the  change  In  1900  and  thereafter  was 
made  with  the  consent  of  appellant.  Even 
though  this  were  fatal  to  her  claim,  there 
Is  no  evidence  In  the  record  to  support  this 
finding.  The  most  that  the  evidence  dis- 
closes Is  that  after  the  title  had  passed  to 
appellant  her  husband  had  consented  and 
agreed  to  the  change.  The  husband  denies 
that,  and  there  is  no  claim  that  appellant 
the  owner  of  the  land,  ever  consented,  or  au- 
thorized any  one  to  consent  for  her,  to  the 
changes;  but,  on  the  contrary,  her  testimony 
is  to  the  effect  that  she  always  protested  as 
to  the  change  or  changes  In  the  roadway  that 
were  made  by  respondent. 

There  Is  some  claim  made  by  respondent's 
counsel  that  in  view  that  she  and  her  hus- 
band permitted  respondent  to  Improve  his 
property,  and  In  doing  so  to  pass  over  the 
land  In  question,  and  permitted  him  to  do 
certain  work  and  make  Improvements  upon 
the  roadway  during  all  of  these  years,  there- 
fore appellant  is  estopped  from  objecting  to 
the  use  of  the  right  of  way  by  respondent. 
If  It  were  conceded  that  the  principle  of  es- 
toppel should  be  applied  to  that  portion  of 
the  right  of  way  as  It  was  used  by  respond- 
ent prior  to  1900,  there  Is  absolutely  nothing 
upon  which  an  estoppel  can  be  based  which 
would  authorize  the  application  of  the  es- 
toppel to  the  change  that  was  made  in  that 
year.  The  mere  fact  that  there  was  a  wash- 
out in  the  old  road  gave  respondent  no  right 
to  change  the  roadway.  If  an  established 
right  of  way  may  be  changed  any  time  It  be- 
comes inconvenient  for  use,  or  even  impass- 
able, then  there  is  no  limit  to  the  extent  of 
territory  that  the  claimant  of  a  right  of  way 
may  appropriate  for  such  use.  The  mere 
fact  that  he  has  Improved  his  property,  and 
a  roadway  Is  both  convenient  and  necessary 
to  its  full  enjoyment  gives  him  no  right  to 
pass  over  another's  property  at  will  to  reach 
his  own.  If  the  old  roadway  Is  impassable, 
and  he  Is  cut  off  from  a  public  road,  the  law 
affords  him  a  remedy  by  which  he  may  again 
establish  Ingress  and  egress  to  his  property; 
but  we  know  of  no  law  that  permits  this  by 
simply  changing  the  route  of  travel  over  an- 
other's land  without  compensation,  and  upon 
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the  sole  ground  that  It  is  both  convenient  and 
necessary  to  do  this  in  order  to  lose  no  part 
of  the  labor  or  expense  involved  in  establish- 
ing the  old  and  now  impassable  roadway. 

Upon  the  hearing  the  parties  used  a  map 
or  plat  from  which,  the  evidence  indicates, 
the  changes  In  the  road  that  were  made  In 
the  year  1900  and  thereafter  are  shown. 
This  map  Is  not  in  the  record.  We  are  un- 
able, therefore,  to  state  what  portion  of  the 
original  road,  if  any,  over  appellant's  land 
the  respondent  has  a  right  to  maintain.  We 
speak  of  this  because  it  appears  from  the  evi- 
dence, as  we  understand  It,  that  there  Is  a 
certain  portion  of  the  original  road  to  the 
use  of  which  appellant  does  not  object  If 
we  are  right  in  this,  then  there  is  no  reason 
why  respondent  should  not  have  the  privilege 
of  using  such  portion ;  but  he  cannot  be  per- 
mitted, under  the  evidence,  to  use  that  por- 
tion of  the  roadway  which  was  established  in 
1900,  or  thereafter,  without  the  express  con- 
sent of  appellant  The  mere  fact  that  the 
land  over  which  the  right  of  way  is  claimed 
may  not  be  of  great  value,  or  that  the  use  of 
It  may  be  of  great  benefit  to  respondent  and 
of  but  small  inconvenience,  If  any,  to  appel- 
lant cannot  affect  the  result  The  question, 
and  the  only  question.  Is :  Has  the  respond- 
ent established  a  legal  right  to  the  right  of 
way  over  appellant's  land,  which  he  claims, 
and  which  the  court  decreed  to  him?  The 
^incontroverted  facts  show  that  under  the 
law  he  has  not  such  legal  right  and  the 
court,  therefore,  erred  In  awarding  it  to  him. 
Nor  does  the  evidence  authorize  us  to  affirm 
the  decree  upon  equitable  grounds,  for  the 
reasons  heretofore  pointed  out 

The  judgment  Is  therefore  reversed,  with 
directions  to  the  district  court  to  proceed 
with  the  case  in  accordance  with  the  views 
expressed  In  this  opinion;  appellant  to  re- 
cover costs. 

McCARTY.  a  J.,  and  STRAUP,  J.,  concur. 


CHURCH  et  al.  v.  VAN  HOUSEN. 
(Supreme  Court  of  Idaho.   Aug.  8,  1908.) 

1.  Appeal  and  Ebbob— Review  —  Conflict- 
ing Evidence. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  verdict  of  the  jury  will  not  be  dis- 
turbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §8  3935-8937.] 

2.  Same— Bbokkb's  Commission. 

Held,  in  this  case,  that  there  Is  a  substan- 
tial conflict  in  the  evidence,  and  that  the  verdict 
of  the  jury  will  not  be  disturbed. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bannock  Coun- 
ty; Alfred  Budge,  Judge. 

Action  by  D.  W.  Church  and  others  against 
H.  E.  Van  Housen.  Judgment  for  defendant 
•  and  plaintiffs  appeal.  Affirmed. 

Clark  &  Budge,  for  appellants.   Gray  & 
Boyd,  for  respondent 


STEWART,  J.  The  sole  question  present- 
ed on  this  appeal  Is:  Does  the  evidence  war- 
rant the  verdict?  This  action  is  to  recover 
commission  for  services  as  real  estate  bro- 
kers. Trial  was  had  to  a  Jury,  and  a  verdict 
was  rendered  for  the  defendant 

It  appears  from  the  evidence  that  the  plain- 
tiffs were  engaged  In  the  real  estate  business 
in  Pocatello,  Idaho,  that  the  defendant  owned 
certain  real  estate  in  Pocatello  and  lived  In 
Salt  Lake,  Utah,  and  that  on  November  16, 
1906,  the  plaintiffs  wrote  to  the  defendant 
the  following  letter:  "Dear  Sir:  Is  your  va- 
cant corner  at  Arthur  avenue  and  Clark  street 
adjoining  the  blacksmith  shop  for  sale;  if 
so,  what  price  are  you  asking,  and  would  you 
want  all  cash?  We  have  a  party  looking  for 
some  vacant  property  close  In,  and  we  might 
be  able  to  dispose  of  it  if  you  are  ready. 
Kindly  answer  at  your  earliest  convenience. 
Yours  truly,  Church  &  White  Co.  C.  Com. 
5  per  cent"  The  defendant  replied  to  this 
letter  as  follows:  "Nov.  18,  1906.  Gentlemen: 
Acknowledging  receipt,  and  answering  yours 
of  Nov.  15th,  the  corner  in  question  is  for 
sale.  Please  see  Tom  Johnson  concerning 
same.  Yours  truly,  [Signed]  H.  E.  Van 
Housen."  Upon  receipt  of  this  answer,  the 
plaintiffs  called  on  Tom  Johnson  and  inform- 
ed him  that  they  had  heard  from  Mr.  Van 
Housen,  and  asked  Johnson  what  the  price 
would  be,  and  he  Informed  them  that  Van 
Housen  wanted  $3,000  net  The  conversation 
with  Johnson  is  further  detailed  by  plaintiffs 
as  follows:  "We  told  him  that  we  would 
make  a  5  per  cent  commission  and  make  the 
price  $3,150.  We  told  him  we  had  a  pur- 
chaser for  the  property.  I  said:  *I  suppose 
you  know,  Mr.  Johnson,  that  we  expect  5 
per  cent,  commission  out  of  this?  He  says: 
•No,  I  didn't'  He  said:  «You  will  have  to 
get  your  commission  over  that*  He  says: 
'Mr.  Van  Housen  wants  $3,000  net*  Mr.  Chll- 
son  then  spoke  up:  'Well,  5  per  cent  of  $3,- 
000  would  be  $150.'  He  said:  'We  will  ask 
$3,150.'  And  Mr.  Johnson  said:  'AH  right'  " 
It  further  appears  from  the  evidence  that  the 
purchaser  with  whom  the  plaintiffs  were  ne- 
gotiating was  the  Eagles'  Lodge  of  Pocatello, 
and  that  the  plaintiffs  gave  the  lodge  the  pur- 
chase price  as  $8,150. 

The  defendant  testified  that  he  had  not 
listed  this  properly  with  the  plaintiffs,  that 
he  had  a  letter  from  them  about  the  matter 
and  replied  thereto,  that  he  had  a  telephone 
later  from  some  one  with  reference  to  the 
purchase  of  this  property,  that  he  was  not 
advised  of  the  name  of  such  person,  and  ad- 
vised such  person  that  the  property  was  for 
sale,  and  to  see  Tom  Johnson.  He  says:  "I 
told  Tom  Johnson  that  I  would  take  $3,000 
net  for  the  property.  The  Eagles'  Lodge  pur- 
chased the  property  and  paid  the  money 
through  Tom  Johnson.  I  haven't  paid  Tom 
Johnson  any  commission.  I  expect  to  pay 
him  a  commission." 

Mr.  Johnson  testifies :  That  he  was  acting 
as  agent  for  Mr.  Van  Housen  for  the  sale  of 
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said  property,  and  had  authority  from  him  to 
sell  It ;  that  he  never  listed  the  property  with 
the  plaintiffs  and  never  asked  them  to  find  a 
purchaser,  never  made  any  agreement  with 
them ;  that  he  sold  the  property  for  Mr.  Van 
Hoosen  and  turned  the  money  over  to  him ; 
and  that  he  does  not  expect  any  commission. 
This  witness  details  the  conversation  had 
with  the  plaintiffs  as  follows:  "I  think  that 
Mr.  Chilson  made  the  remark:  'We  will  have 
to  add  $150  to  that.'  They  asked  me  first 
about  the  commission.  I  said:  'Why,  I  have 
got  nothing  to  do  with  the  commission.  I 
am  selling  this  property.'  And  Mr.  Chilson 
said:  'We  will  have  to  add  $150  to  that  for 
our  commission.'  I  said:  'I  don't  care  what 
70a  do,  or  how  much  you  add,  so  that  I  get 
$3,000  for  Mr.  Van  Housen.'  Mr.  Chilson  said 
that  they  would  have  to  add  $150.  A  few 
days  after  this,  I  was  called  over  the  phone 
and  had  a  conversation,  In  which  I  was  asked 
if  I  was  agent  for  the  property.  I  said,  'I 
am.'  and  that  It  was  for  sale.  He  asked  me 
the  price.  I  told  him  $3,000  net  cash,  and 
that  was  the  best  I  could  do.  He  said:  'All 
right.'  I  said:  'Who  are  you  anyway? 
And  he  said:  'BUrod.'  And  I  said:  *B.  J., 
that  is  the  price  I  have  got  to  get  for  that 
property.' "  The  Eagles'  Lodge  purchased  the 
property  at  the  price  given  by  Mr.  Johnson, 
to  wit,  $3,000.  The  defendant  made  a  deed 
therefor.  The  purchase  price  was  paid  to 
Tom  Johnson  and  by  him  turned  over  to  the 
defendant  This  witness  further  testifies  that 
in  bis  conversation  with  the  plaintiffs  he  was 
not  requested  by  them  to  hold  the  property 
until  they  sold  It,  and  that  the  property  was 
to  be  sold  to  the  first  person  coming  along 
who  would  pay  $3,000,  Just  the  same  as  it 
was  given  to  all  other  Inquiries. 

Other  evidence  was  introduced  by  both 
plaintiff  and  defendant  with  reference  to  the 
propositions  before  the  Eagles'  Lodge.  Some 
testified  that  the  proposition  before  the  lodge 
was  $3,150,  while  others  testified  that  the 
proposition  considered  by  the  lodge  was  $8,- 
000.  It  is  apparent  from  the  evidence  that 
Tom  Johnson  had  the  authority  from  plain- 
tiff to  sell  this  property,  that  he  gave  the 
price  as  $3,000  to  all  persons  Inquiring,  that 
the  defendant  never  authorized  the  plaintiff 
to  sell  this  property  or  In  any  way  appointed 
them  as  agents  to  find  a  purchaser,  and  that 
their  acts  with  reference  to  this  matter  were, 
so  far  as  the  defendant  was  concerned,  pure- 
ly voluntary. 

The  only  conclusion  that  can  be  drawn 
from  the  evidence  Is  that  the  defendant  nev- 
er personally  authorized  the  plaintiffs  to  act 
as  agents  for  the  sale,  or  for  the  purpose  of 
procuring  a  purchaser,  of  this  property.  The 
defendant  did  no  more  than  quote  the  price 
to  the  plaintiffs  and  directed  them  to  see 
Tom  Johnson.  The  inquiry  then  arises: 
Were  the  plaintiffs  employed  or  authorized 
by  Tom  Johnson  to  sell  said  property  or  pro- 
cure a  purchaser  therefor?  The  evidence 
shows  that  when  they  called  upon  Mr.  John- 


son be  advised  them  that  he  had  the  prop- 
erty for  sale,  that  the  price  was  $3,000  cash 
net,  and  that  be  had  nothing  to  do  with  the 
commission.  This,  In  substance,  covers  the 
essential  and  pertinent  testimony  with  refer- 
ence to  the  employment  of  the  plaintiffs  as 
agents.  It  will  be  seen  that  Tom  Johnson 
told  them  merely  that  the  property  was  for 
sale,  and  gave  them  the  price  the  same  as  he 
gave  to  all  other  Inquiries.  The  property 
was  not  listed  by  Johnson  with  the  plaintiffs. 
They  were  not  authorized  by  Johnson  to  sell 
the  same  or  procure  a  purchaser  therefor. 
With  this  condition  of  the  evidence,  it  clear- 
ly shows  a  conflict,  and  It  was  a  question  for 
the  jury.  They  resolved  the  question  in  fa- 
vor of  the  defendant,  and,  it  appearing  that 
there  was  a  substantial  conflict  in  the  evi- 
dence, the  verdict  of  the  jury  will  not  be 
disturbed.  Vollmer  Clearwater  Co.  v.  Rog- 
ers, 13  Idaho,  564,  02  Pac.  570;  Pine  v.  Cal- 
lahan, 8  Idaho,  684,  71  Pac.  478. 

The  judgment  of  the  lower  court  is  affirm- 
ed. Costs  awarded  to  the  respondent 

AILSHIE,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


TAYLOR  v.  HULETT  et  aL 
(Supreme  Court  of  Idaho.    Aug.  8,  1908.) 

1.  Waters  and  Water  Courses— APPROPRIA- 
TION—DETERMINATION OF  PRIORITIES. 

A  suit  to  ascertain,  determine,  and  decree 
the  extent  and  priority  of  a  water  right  and  ap- 
propriation partakes  of  the  nature  of  an  action 
to  quiet  title  to  real  estate. 

2.  Quitting  Title— Venue. 

An  action  to  quiet  title  to  real  estate  must 
be  prosecuted  and  maintained  in  the  jurisdic- 
tion in  which  the  res  or  subject-matter  is  sit- 
uated. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  f  62.] 
8.  Waters  and  Water  Courses— Appropria- 
tion—Action  10  Determine  Rights— Scope 
or  Inquiry. 

The  courts  of  Idaho,  in  ascertaining,  de- 
creeing, and  protecting  property  rights  in  water 
appropriations  within  the  jurisdiction  of  this 
state,  may  at  the  same  time  and  for  that  pur- 
pose inquire  into  and  determine  rights  and  prior- 
ities on  the  same  stream  that  are  located  and 
situated  higher  up  the  stream  and  beyond  the 
state  line,  m  order  to  fairly  and  finally  judicial- 
ly determine  the  relative  rights  of  the  parties 
and  decree  the  extent  of  title  and  right  of  pos- 
session of  the  subject-matter  located  and  situat- 
ed within  this  state. 

4.  Same— Diversion  in  Another  State. 

The  jurisdiction  of  the  courts  of  Idaho  to 
ascertain  and  determine  water  appropriations 
within  this  state  is  not  ousted  or  defeated  by 
the  fact  that  a  defendant  sets  up  In  his  answer 
that  he  has  an  appropriation  of  the  waters  of 
the  stream  in  controversy  and  that  he  diverts 
the  waters  from  such  stream  in  the  state  of 
Wyoming  for  use  and  application  in  irrigating 
lands  situated  within  that  state. 

5.  Injunction— Jurisdiction— Diversion  or 
Water. 

The  injunctive  remedy  to  prevent  the  con- 
tinuance of  the  diversion  of  the  water  of  a 
stream  to  the  detriment  of  a  prior  appropriator 
of  the  waters  thereof  operates  in  personam,  and 
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where  personal  service  has  been  bad  upon  tbe 
defendant  in  the  action  for  injunction  the  court 
has  jurisdiction  to  award  the  injunctive  relief, 
and  such  decree  is  entitled  to  full  faith  and 
credit  in  the  courts  of  every  other  state,. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §  193.] 

6.  Courts  —  Jurisdiction  —  Enfobckmeitt  of 
Decrees. 

Where  the  court  has  jurisdiction  of  the 
subject-matter,  and  acquires  jurisdiction  of  the 
rson  of  the  defendant  by  service  of  process,  it 
thereby  vested  with  full  power  and  authority 
to  hear  and  determine  all  questions  that  occur 
in  the  case  and  are  essential  to  determine  the 
merits  of  tbe  issues  raised ;  and  it  likewise  has 
authority  and  jurisdiction  to  make  such  orders 
and  issue  such  writs  and  process  as  may  be 
necessary  and  essential  to  carry  the  decree  into 
effect  and  render  it  binding  and  operative. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  fi  83.] 

7.  Same. 

The  fact  that  a  defendant  against  whom  a 
writ  of  injunction  is  ordered  goes  beyond  the 
jurisdiction  of  the  state,  and  cannot  be  reached 
by  the  courts  hi  order  to  punish  him  for  con- 
tempt, does  not  avoid  the  judgment  and  de- 
cree ;  but  the  same  may  be  enforced,  in  the 
orderly  administration  of  the  law,  with  like 
force  and  effect  in  tbe  state  in  which  the  defend- 
ant is  found  and  served  with  process. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Fremont 
County ;  J.  S.  Stevens,  Judge. 

Action  by  Ernest  J.  Taylor  against  S.  S. 
Hulett  and  others  to  determine  and  quiet  ti- 
tle to  water  right  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

AILSHIE,  C.  J.  Appellant,  a  resident  citi- 
zen of  Fremont  county,  in  this  state,  com- 
menced his  action  in  the  district  court  of  the 
Sixth  district  for  the  purpose  of  obtaining  a 
decree  establishing  his  right  and  quieting 
his  title  to  a  certain  quantity  of  the  water 
of  Spring  creek  for  irrigation  purposes,  and 
for  an  injunction  restraining  and  enjoining 
the  respondents  from  Interrupting  or  inter- 
fering with  his  right,  or  In  any  manner  pre- 
venting the  water  of  the  stream  flowing 
down  to  his  point  of  diversion.  It  is  alleged 
in  the  complaint  that  Spring  (or  Seymour) 
creek  has  its  source  in  Uinta  county,  Wyo., 
and  flows  from  thence  into  tbe  Teton  Basin, 
in  the  state  of  Idaho,  and  that  the  plaintiff 
has  appropriated  the  water  of  the  stream 
and  diverted  it  at  a  point  in  this  state,  and 
uses  and  applies  it  on  his  land  situated  in 
this  state;  that  his  grantors  and  predeces- 
sors In  interest  in  the  year  1901  obtained  a 
judgment  and  decree,  that  has  become  final, 
wherein  and  whereby  their  right  and  priority 
to  82/5  cubic  feet  per  second  of  the  water  of 
this  stream  has  been  determined.  It  was 
further  alleged  that  during  the  irrigation 
season  of  1906  the  defendants  interfered 
with  plaintiffs  rights  by  diverting  water 
from  the  stream  at  a  point  above  plaintiff, 
so  as  to  hinder  and  prevent  plaintiff  from 
receiving  the  amount  of  water  to  which  he 
was  entitled.  The  defendants  were  each  per- 
sonally served  within  this  state,  and  all  ap- 


peared and  demurred  to  the  complaint,  ex- 
cept defendant  Hulett,  who  filed  an  answer. 
Thereafter  a  motion  was  made  to  dismiss 
the  action  on  the  grounds  that  the  defend- 
ants were  residents  and  citizens  of  the  state 
of  Wyoming,  and  that  all  tbe  waters  that 
they  diverted  or  used  from  Spring  (or  Sey- 
mour) creek  was  diverted  from  the  stream 
at  a  point  within  the  state  of  Wyoming,  and 
was  used  on  lands  within  that  state.  Tbe 
motion  was  sustained,  and  the  action  dis- 
missed, and  this  appeal  Is  taken  from  the 
Judgment 

No  point  is  made  as  to  the  question  of  prac- 
tice or  manner  of  presenting  the  Jurisdic- 
tional question  to  the  lower  court  Any  ir- 
regularity as  to  that  Is  apparently  waived 
here.  The  question  to  be  determined  here 
is  as  to  whether  the  court  of  this  state  has 
Jurisdiction  to  quiet  plaintiff's  title  to  his 
water  right  and  appropriation  in  this  case 
as  against  defendants,  and  to  enjoin  and  re- 
strain defendants  from  interfering  with  that 
right  In  this  case  appellant's  appropriation, 
diversion,  and  place  of  use  are  all  within 
Idaho.  The  respondents  are  up  the  stream, 
above  appellant,  and  their  diversion  and 
place  of  use  are  all  within  the  state  of  Wyo- 
ming. Under  these  circumstances,  can  the 
Idaho  courts,  after  personal  service  of  pro- 
cess on  the  respondents  and  their  appearance 
in  court,  determine  the  priorities  between  the 
parties,  and  adjudicate  and  decree  appel- 
lant's rights,  and  enjoin  respondents  from 
Interfering  with  such  rights? 

Appellant's  water  right  is  real  property 
appurtenant  to  the  land  to  be  irrigated  there- 
by. Rev.  St  1887,  §  2825 ;  Ada  Co.,  etc.,  Co. 
v.  Farmers',  etc.,  Co.,  5  Idaho,  793,  51  Pac. 
990,  40  L.  R.  A.  485 ;  McGlnness  v.  Stanfield, 
6  Idaho,  372,  55  Pac  1020 ;  Hall  v.  Blackman, 
8  Idaho,  272,  68  Pac.  19.  An  action  to  as- 
certain, determine,  and  decree  the  extent  and 
priority  of  that  right  partakes  of  the  nature 
of  an  action  to  quiet  title  to  real  estate. 
Conant  v.  Deep  Creek  &  Curlew  Val.  Irr.  Co., 
23  Utah,  627,  66  Pac.  188,  90  Am.  St  Rep. 
721;  Rickey  Land  &  Cattle  Co.  t.  Miller  & 
Lux,  152  Fed.  11,  81  C.  C.  A.  207.  This  ac- 
tion, therefore,  to  quiet  appellant's  title, 
should  be  maintained  in  the  jurisdiction  in 
which  the  res  or  subject-matter  is  situated. 
Carpenter  v.  Strange,  141  U.  S.  87,  11  Sup. 
Ct.  960,  33  L.  Ed.  640;  Nelson  v.  Potter,  50 
N.  J.  Law,  324,  15  Atl.  375;  Lindley  v. 
O'Reilly,  50  N.  J.  Law,  636,  15  Atl.  379,  1 
L.  R.  A.  79,  7  Am.  St.  Rep.  802.  If,  however, 
in  ascertaining  and  determining  appellant's 
rights,  it  becomes  necessary  to  also  Inquire 
into  and  ascertain  the  rights  and  priorities 
of  the  respondents  on  the  same  stream  as  a' 
defensive  issue,  that  certainly  can'  and  will 
be  done  by  a  court  of  equity,  although  the 
res  or  subject-matter  involved  In  the  Issue 
and  constituting  the  defense  be  situated  be- 
yond the  state  line  and  in  another  jurisdic- 
tion. Wllley  v.  Decker,  11  Wyo.  496,  73  Par. 
210,  100  Am.  St  Rep.  939;  Rickey  Land  at 
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Cattle  Co.  t.  Miller  &  Lux,  162  Fed.  11,  81 
C.  0.  A.  207. 

In  the  case  last  cited  the  action  was  In- 
stituted In  the  state  of  Nevada  for  the  pur- 
pose of  determining  and  adjudicating  the 
complainant's  right  and  priority  In  and  to  a 
quantity  of  the  water  of  Walker  river,  a 
stream  flowing  from  the  state  of  California 
into  the  state  of  Nevada.  The  defendant 
pleaded  an  appropriation  and  prior  right 
in  and  to  the  same  stream,  and  that  Its 
diversion  and  use  were  within  the  state  of 
California.  The  case  went  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  on  the  question  of  jurisdiction,  and 
Judge  Wolverton,  in  a  very  lucid  and  well- 
considered  opinion,  says:  "The  defendant 
will  not  be  permitted,  by  thus  setting  up  a 
cause  of  suit  In  the  state  of  California,  to 
defeat  the  jurisdiction  of  the  court  In  the 
state  of  Nevada.  The  complainant  must  be 
permitted  to  proceed  upon  the  case  made  by 
its  pleadings,  and  the  defendant  cannot  de- 
feat the  jurisdiction  by  alleging  that  it  has 
rights  elsewhere  which  may  conflict  with 
the  rights  of  the  complainant  It  may  be 
said  that  the  court  In  Nevada  has  not  the 
power  to  quiet  the  title  of  the  defendant  in 
the  state  of  California.  But  the  defendant 
has  the  right  to  set  up  Its  conflicting  Inter- 
ests, which  arose  In  California,  as  a  defense 
against  the  attempt  of  the  complainant  to 
have  Its  title  In  Nevada  quieted,  because  the 
complainant's  title  must  depend  upon  wheth- 
er it  has  the  better  right  as  against  the  de- 
fendant; the  rights  of  the  parties  arising 
in  the  states  in  which  their  respective  inter- 
ests are  found.  So  that  the  answer  and 
cross-complaint  of  the  defendant  can  only 
operate  defensively  in  the  original  suit,  and 
not  to  give  the  defendant  a  right  to  have 
its  title  also  quieted  in  the  state  of  Cali- 
fornia. Though  the  Nevada  court  Is  not  au- 
thorized or  empowered  to  settle  the  rights 
of  the  parties  in  the  state  of  California,  It 
may  look,  nevertheless,  under  the  defensive 
answer,  to  the  appropriation  in  the  state  of 
California,  to  ascertain  and  determine  wheth- 
er such  appropriation  Is  prior  and  paramount 
to  the  complainant's  appropriation,  and,  If 
not,  then  to  settle  and  quiet  complainant's 
title  and  rights  thereto."  In  Wllley  v.  Deck- 
er the  Supreme  Court  of  Wyoming,  In  con- 
sidering a  kindred  proposition  to  that  here 
involved,  said:  "The  district  court  of  Wyo- 
ming has  jurisdiction  to  adjudicate  the  rights 
of  the  owners  of  land  in  Montana  to  the  wa- 
ter of  the  stream,  so  far  as  may  be  neces- 
sary to  protect  their  rights,  though  the  court 
may  not  have  Jurisdiction  to  enter  a  decree 
for  quieting  the  title  of  such  owners  to  the 
water  claimed." 

It  would  seem,  upon  both  reason  and  au- 
thority, thr.t  the  courts  of  this  state,  In  as- 
certaining, decreeing,  and  protecting  property 
rights  In  water  appropriations  within  the 
jurisdiction  of  the  state,  may  at  the  same 


time  and  for  that  purpose  inquire  Into  and 
determine  rights  and  priorities  on  the  same 
stream  that  are  located  and  situated  beyond 
the  state  line,  In  order  to  fairly  and  finally 
judicially  determine  the  relative  rights  of 
the  parties  and  decree  the  extent  of  the  title 
and  right  of  possession  of  the  thing  or  sub- 
ject-matter within  this  Jurisdiction.  This 
proposition  ought  to  be  accorded  a  special 
recognition  and  application  by  the  courts  In 
water  and  Irrigation  litigation.  Streams  rise 
in  one  state  and  flow  Into  another,  irrespec- 
tive of  boundary  lines,  and  still  the  rules 
and  doctrines  of  priority  of  appropriation 
and  use  are  the  same  In  most  of  the  arid 
states.  This  Is  particularly  true  with  re- 
spect to  this  case.  Here  the  riparian  doc- 
trine of  the  common  law  has  been  abrogated 
in  both  Idaho  and  Wyoming,  and  the  rule 
of  "first  In  time  is  first  In  right"  Is  recog- 
nized and  enforced  in  both  states.  Drake  v. 
Barhart,  2  Idaho,  750,  23  Pac.  641 ;  Moyer  v. 
Preston,  6  Wyo.  308,  44  Pac.  845,  71  Am.  St. 
Rep.  914 ;  Farm  Investment  Co.  v.  Carpenter, 
9  Wyo.  110,  61  Pac.  258,  50  L.  R.  A.  747,  87 
Am.  St  Rep.  918;  Wllley  v.  Decker,  supra. 
The  relative  rights,  therefore,  of  appropria- 
tors  of  the  water  of  an  Interstate  stream  are 
the  same,  whether  the  appropriations  are 
all  In  the  same  state,  or  some  in  one  state 
and  the  balance  In  another  state.  This  prop- 
osition Is  accentuated  in  a  case  like  this, 
where  the  court  not  only  has  jurisdiction  of 
'the  res  or  subject-matter,  but  also  obtains 
jurisdiction  of  the  person  of  the  defendant 
In  the  case  at  bar  the  diversion  by  the  de- 
fendants, being  the  act  that  causes  the  In- 
Jury,  takes  place  in  Wyoming ;  but  the  Injury 
itself  that  flows  from  the  wrongful  act  takes 
place  in  this  state.  It  has  long  been  recog- 
nized as  a  general  rule  that  where  an  act 
is  committed  in  one  Jurisdiction  that  occa- 
sions injury  or  damage  in  another  Jurisdic- 
tion, the  Injured  person  may  elect  to  bring  his 
action  in  either  jurisdiction.  See  discussion 
and  authorities  cited  in  Rickey  Land  &  Cat- 
tle Case  above  cited. 

This  brings  us  to  a  consideration  of  the  in- 
junctive relief  asked  by  the  appellant  against 
respondents.  The  injunction  would  only  be 
ancillary  to  and  In  aid  of  a  decree  establish- 
ing and  quieting  plaintiff's  title.  It  would 
merely  command  and  enforce  obedience  to 
the  decree.  That  would  be. a  remedy  In  per- 
sonam, and  would  act  only  upon  the  person 
of  the  parties  enjoined.  1  High  on  Injunc- 
tion, 803;  1  Spelling  on  Injunction,  §5  1,  8. 
The  court,  having  jurisdiction  of  both  the 
subject-matter  and  person  of  the  defendants, 
has  the  right  and  authority  to  hear  and  de- 
termine all  questions  that  occur  In  the  case 
and  are  essential  to  a  decision  of  the  merits 
of  the  issues :  and  it  likewise  has  authority 
and  jurisdiction  to  make  such  orders  and 
Issue  such  writs  as  may  be  necessary  and  es- 
sential to  carry  the  decree  Into  effect  and 
render  it  binding  and  operative.  Root  v. 
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Woolworth,  150  U.  S.  401,  14  Sup.  Ct.  136,  37 
L.  Ed.  1123;  Peck  v.  Jenness,  7  How.  (U. 
S.)  612,  12  L.  Ed.  841 ;  Montgomery  v.  Tutt, 
11  Cat  190;  French  t.  Hay,  22  Wall.  (U.  S.) 
250,  22  L.  Ed.  857. 

The  Injunction  prayed  for  In  this  case  Is 
merely  in  aid  of  any  decree  that  may  be  en- 
tered, and  would  operate  against  the  person 
of  any  defendant  who  might  undertake  or  at- 
tempt to  divert  the  water  of  Spring  creek, 
so  as  to  injure  or  damage  plaintiff  and  there- 
by interfere  with  plaintiff's  right  as  settled 
and  established  by  the  decree. 

But  it  is  argued  that  the  respondents  live 
beyond  the  Jurisdiction  of  the  court,  and 
cannot  be  reached  by  the  Idaho  courts  to 
punish  them  for  contempt  in  the  event  they 
disobey  the  injunction.  There  would  be  no 
trouble  about  this  if  they  should  come  with- 
in reach  of  the  process  of  the  Idaho  court; 
for  in  that  case  the  court  could  lay  hold  on 
them  and  deal  with  them  as  in  any  other 
case.  On  the  other  hand,  if  they  should  re- 
main beyond  the  Jurisdiction  of  this  state, 
and  there  commit  acts  in  violation  of  the  de- 
cree and  injunction,  then  and  in  that  case 
we  apprehend  that  appellant  could  go  into 
the  Wyoming  court  with  his  decree,  and  there 
obtain  a  like  injunction  from  a  court  where 
personal  service  could  be  had,  and  the  re- 
spondents would  be  held  amenable  to  the 
orders  and  process  of  that  court  The  decree 
and  injunction  from  the  Idaho  court  would 
undoubtedly  be  accorded  full  faith  and  credit 
by  the  Wyoming  court  Caldwell  v.  Carrlng- 
ton,  9  Pet  (U.  S.)  86,  9  L.  Ed.  60;  Carpen- 
ter v.  Strange,  141  U.  S.  87,  11  Sup.  Ct  960, 
85  L.  Ed.  640.  On  this  question  the  Wyoming 
court  evidently  entertains  the  same  view 
we  here  express,  as  will  be  seen  from  an  ex- 
amination of  Willey  v.  Decker,  11  Wyo.  496, 
73  Pac  210,  100  Am.  St  Rep.  939.  The  Judg- 
ment and  order  dismissing  appellant's  action 
was  erroneous,  and  must  be  reversed. 

Judgment  reversed,  and  cause  remanded, 
with  direction  to  reinstate  the  action  and 
proceed  with  the  case  In  accordance  with  the 
views  herein  expressed.  Costs  awarded  in 
favor  of  appellant 

SULLIVAN  and  STEWART,  JJ.,  concur. 


SMITH  v.  CLYNB. 
(Supreme  Court  of  Idaho.   Aug.  8,  1908.) 

1.  Coubts— Pbobate  Coubts— Civil  Actions 
— Pbocedube. 

In  a  civil  action  commenced  in  the  probate 
»r  justice's  court,  in  which  the  defendant  ap- 

Sears  and  files  a  demurrer,  or  presents  any  other 
wue  of  law.  It  is  the  duty  of  such  probate  or 
justice's  court  to  hear  and  determine  the  issue 
thus  presented. 

2.  Appeal  and  Ebbob— Appeal  from  Pbo- 
batb Court. 

Under  Rev.  St.  1887,  8  4838,  any  party  dis- 
satisfied with  a  judgment  in  a  civil  action  in 
a  probate  or  justice  s  court  may  appeal  there- 
from to  the  district  court  of  the  county,  and  it 


matters  not  whether  such  judgment  was  upon 
the  merits,  upon  questions  of  law,  or  for  want 
of  an  answer.  If  it  was  a  final  judgment  ter- 
minating the  controversy  in  said  court  an  ap- 
peal may  be  taken  therefrom. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f  104.] 

3.  Same— Pbocedube. 

Upon  an  appeal  being  taken  to  the  district 
court  upon  questions  of  law  alone,  the  district 
court  should  docket  said  case  and  dispose  of 
the  same  according  to  the  issues  presented  by 
such  appeal. 

4.  Same— Notice  of  Appeal— Questions  Re- 
viewed. 

Where  a  notice  of  appeal  states  that  the 
appeal  is  taken  upon  both  questions  of  law  and 
fact,  and  it  appears  that  no  questions  of  fact 
were  presented  or  tried  in  the  lower  court,  the 
appeal  will  be  treated  as  upon  questions  of  law 
alone,  as  the  appellant  cannot  change  or  alter 
the  nature  of  the  appeal,  or  the  questions  to  be 
determined  on  appeal,  by  any  statement  con- 
tained in  the  notice  of  appeal. 

5.  Same— Motion  to  Dismiss. 

Upon  an  appeal  being  taken  to  the  district 
court  from  the  probate  or  justice's  court  upon 
questions  of  law  alone,  if  the  respondent  moves 
to  dismiss  the  appeal,  the  district  court  will 
not  consider  or  determine  the  sufficiency  of  the 
complaint  on  such  motion. 

6.  Same — Review — Jurisdiction. 

When  an  appeal  is  taken  from  the  probate 
or  justice's  court  to  the  district  court  upon  ques- 
tions of  law  alone,  and  no  issue  of  fact  was  pre- 
sented in  the  lower  court  the  district  court  has 
jurisdiction  only  to  review  the  issues  of  law 
presented  by  the  appeal,  and,  if  the  district 
court  reverses  the  probate  or  justice's  court,  a 
retrial  in  the  district  court  cannot  be  ordered, 
as  the  cause  must  be  remanded  to  the  lower 
court  for  further  proceedings. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  8,  Appeal  and  Error,  5  3628.] 

7.  Same— Questions  or  Fact. 

When  the  probate  or  justice's  court  has  not 
passed  upon  an  issue  of  fact  it  cannot  through 
a  mistaken  opinion  of  the  law,  force  the  district 
court  to  do  so,  as  the  probate  or  justice's  court 
must  first  proceed  to  do  what  the  law  requires 
it  to  do,  and  that  is  to  try  and  determine  the 
issues  made  in  such  court 

8.  Same— Determination— New  Tbial. 

A  new  trial,  as  contemplated  by  Rev.  St 
1887,  g  4844,  implies  that  the  cause  has  been 
once  tried,  and  if  there  was  no  issue  of  fact,  and 
no  trial  of  the  same  in  the  lower  court,  there 
can  be  no  new  trial  of  such  Issue  in  the  dis- 
trict court  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  3628.] 

9.  Same. 

If,  however,  an  issue  of  fact  was  tendered 
in  the  probate  or  justice's  court  and  the  ap- 
peal is  taken  upon  questions  of  law  alone,  and 
the  district  court  reverses  the  lower  court  upon 
such  questions  of  law.  then  the  necessity  and 
propriety  contemplated  by  the  statute  arisen, 
and  the  district  court  may  order  a  new  trial  in 
said  court,  unless  the  issues  of  law  dispose  of 
the  case  and  finally  determine  the  controversy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  K  4597-4599.] 

10.  Same—  Revebsal— Remand. 

Upon  reversing  an  appeal  from  the  probate 
or  justice's  court  upon  questions  of  law  alone, 
where  no  issue  of  fact  has  been  presented  in  the 
lower  court,  the  district  court  should  remand 
the  cause  with  instructions  to  such  lower  court 
to  proceed  in  accordance  with  the  decision  and 
judgment  of  the  district  court. 

11.  Same— Statement  of  Fact. 

Section  4839.  Rev.  St  1887.  provides  that, 
when  questions  of  law  arise  upon  the  pleading* 
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or  files  in  the  action,  or  appear  from  the  docket 
of  the  court,  no  statement  is  required;  and 
where  an  appeal  is  taken  upon  questions  of  law 
alone  the  appellant  may  present  such  questions 
as  arise  upon  the  pleadings  or  files  in  the  ac- 
tion or  appear  from  the  docket  of  the  court 

12.  Bams— Review. 

Where  an  appeal  to  the  district  court  from 
the  probate  or  justice's  court  is  taken  in  the 
manner  provided  by  law,  it  is  the  duty  of  the 
district  court  to  hear  and  try  such  question*  of 
law  as  arise  upon  the  pleadings  or  files  in  the 
action,  or  as  appear  from  the  docket  of  the 
court,  even  though  no  statement  of  the  case  is 
presented. 

18.  OOTTBTS— JtTBISDIOnOH— PBOCXDUBS  . 

Section  8925,  Rev.  St.  1887,  provides  that, 
when  jurisdiction  is  by  the  statute  conferred  on 
a  court,  all  the  means  necessary  to  carry  it  into 
effect  are  also  given,  and  in  the  exercise  of  the 
jurisdiction,  if  the  course  of  proceedings  be  not 
specially  pointed  oat  by  the  statute,  any  suitable 
process  or  mode  of  procedure  may  be  adopted 
which  may  appear  most  conformable  to  the 
spirit  of  the  law. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bingham  Coun- 
ty; J.  M.  Stevens,  Judge. 

Action  by  J.  Ed.  Smith  against  D.  H.  Clyne 
and  another.  Judgment  for  plaintiff  in  the 
probate  court,  and  defendant  Clyne  appealed 
to  the  district  court  Prom  an  order  dis- 
missing the  appeal,  he  again  appeals.  Re- 
versed, and  appeal  reinstated. 

Clark  &  Budge,  for  appellant  J.  Ed. 
Smith,  pro  se. 

STEWART,  J.  This  action  was  commen- 
ced In  the  probate  court  of  Bingham  county, 
Idaho.  The  complaint  was  filed  September 
30,  1907.  Summons  Issued  on  the  same  date. 
On  October  16th  the  defendants  appeared  by 
their  attorneys  and  filed  a  motion  to  strike 
ont  certain  portions  of  the  plaintiff's  com- 
plaint and  at  the  same  time  filed  a  demurrer 
to  the  complaint  On  October  22d  a  default 
was  entered  against  the  defendant,  D.  H. 
Clyne,  for  want  of  an  answer.  Thereafter 
proofs  were  offered  and  Judgment  rendered 
for  plaintiff.  On  October  30th  said  motion 
was  overruled.  An  appeal  was  taken  from 
the  judgment  to  the  district  court  upon  ques- 
tions of  both  law  and  fact  In  the  district 
court  counsel  for  respondent  moved  to  dis- 
miss the  appeal  upon  the  following  grounds : 
(1)  That  no  answer  has  ever  been  filed  In  said 
cause,  and  no  issue  has  ever  been  joined 
therein ;  (2)  that  said  appeal  is  taken  on  ques- 
tions of  law  and  fact  and  that  no  proper  no- 
tice of  appeal  has  ever  been  filed  or  served ; 
(3)  that  the  said  Judgment  herein  attempted 
to  be  appealed  from  was  taken  after  the  de- 
fault of  the  said  defendants,  D.  H.  Clyne  and 
D.  E.  Wood,  had  been  duly  entered  In  the 
premises  In  the  probate  court  of  Bingham 
county,  state  of  Idaho,  and  Is  a  final  judg- 
ment; (4)  that  there  Is  no  question  of  law  to 
be  presented  to  this  court,  nor  can  there  be 
upon  said  appeal ;  (5)  that  said  appeal  is  friv- 
olous and  of  no  avail,  and  Is  taken  for  the 
purpose  of  delay,  and  for  no  other  purpose. 
This  motion  was  sustained  by  the  district 


court,  and  a  judgment  entered  therein  dis- 
missing said  appeal.  From  this  Judgment 
this  appeal  is  taken. 

The  appellant  specifies  as  error:  First 
that  the  judgment  of  the  district  court  la 
not  supported  by  the  records  and  files  in  the 
action  upon  which  the  same  Is  based ;  second, 
that  said  decision  Is  against  law.  The  sole 
question  presented  by  this  appeal  relates  to 
the  procedure  and  Jurisdiction  of  the  dis- 
trict court  upon  appeal  from  the  probate 
court  on  questions  of  law  alone.  It  appears 
in  this  case  that  the  defendants  filed  no  an- 
swer, nor  tendered  any  Issue  of  fact  In  the 
probate  court,  and  that  the  only  Issues  pre- 
sented were  Issues  of  law.  Section  4711,  Rev. 
St  1887,  provides:  "Issues  arise  upon  the 
pleadings  when  a  fact  or  conclusion  of  law 
Is  maintained  by  the  one  party  and  Is  con- 
troverted by  the  other.  They  are  of  two 
kinds :  (1)  Of  law ;  and  (2)  of  fact"  Section 
4712  provides :  "An  issue  of  law  arises  upon 
a  demurrer  to  the  complaint  or  answer,  or  to 
some  part  thereof." 

In  this  case  the  defendants  did  appear  and 
file  a  demurrer  and  motion  to  the  complaint 
and  thus  presented  an  Issue  of  law.  It  was 
the  duty,  therefore,  of  the  probate  court  to 
have  disposed  of  the  motion  and  demurrer. 
The  record  In  this  case  does  not  show  what 
disposition  was  made  of  either  the  motion  or 
the  demurrer.  If  it  Is  contended  that  the 
docket  entry  of  the  justice,  to  the  effect  that 
the  defendants  were  In  default  Implied  that 
the  demurrer  and  motion  had  been  overruled 
and  judgment  was  rendered  for  want  of  an 
answer,  still  this  fact  would  not  preclude  the 
defendants  from  appealing  from  such  judg- 
ment Section  4888  provides:  "Any  party 
dissatisfied  with  a  judgment  rendered  in  a 
civil  action  in  a  probate  or  justice's  court, 
may  appeal  therefrom  to  the  district  court 
of  the  county."  This  section  gives  the  right 
of  appeal  from  any  judgment,  whether  In  a 
contested  case  or  upon  default  for  want  of 
an  answer.  In  this  case,  then,  the  defend- 
ants had  a  right  to  appeal  from  the  judg- 
ment even  though  it  was  a  default  judgment, 
and,  the  appeal  being  taken  in  accordance 
with  the  provisions  of  the  statute,  it  should 
have  been  docketed  in  the  district  court  for 
disposition  according  to  the  Issues  presented 
by  the  files  and  the  justice's  docket  In  this 
case  such  issues  were  Issues  of  law  arising 
out  of  the  files  and  as  shown  by  the  justice's 
record.  Upon  these  issues,  whatever  they 
were,  the  appellants  were  entitled  to  a  hear- 
ing. 

The  notice  of  appeal  from  the  probate 
court  to  the  district  court  stated  that  the 
appeal  was  upon  questions  of  both  law  and 
fact  While  the  notice  of  appeal  states  that 
the  appeal  Is  taken  upon  questions  of  both 
law  and  fact  yet  the  record  discloses  that  no 
issue  of  fact  was  tendered  in  the  lower  court. 
The  appeal,  therefore,  can  only  be  consider- 
ed as  an  appeal  upon  questions  of  law.  The 
mere  fact  that  the  notice  of  appeal  stated 
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that  the  appeal  was  taken  upon  questions  of 
both  law  and  fact  could  not  change  or  alter 
the  nature  of  the  appeal,  or  the  questions 
to  be  determined  In  the  district  court  upon 
such  appeal.  Smith  v.  Superior  Court  Napa 
County,  2  Cal.  App.  529,  84  Pac  54. 

Counsel  for  respondent  contends  that  up- 
on a  motion  to  dismiss  the  appeal  the  district 
court  can  determine  the  sufficiency  of  the 
complaint  to  authorize  the  Judgment  ren- 
dered in  the  Justice's  court  This  conten- 
tion is  erroneous.  On  the  motion  to  dismiss 
the  appeal  the  only  questions  to  be  consider- 
ed are:  Is  the  Judgment  or  the  order  ap- 
pealable? has  the  appellant  the  right  to  ap- 
peal? and  was  the  appeal  taken  in  accord- 
ance with  law? 

It  is  argued,  however,  upon  the  part  of  the 
respondent,  that,  inasmuch  as  no  issue  of 
fact  was  presented  to  the  probate  court, 
therefore  no  issue  of  fact  can  be  presented 
In  the  district  court,  and,  as  the  cause  must 
be  retained  In  the  district  court  for  a  new 
trial  only  upon  the  issues  of  fact  presented  j 
in  the  Justice's  court,  that  it  was  Imma- 
terial what  ruling  the  district  court  made 
upon  the  issues  of  law  presented,  and  for 
that  reason  it  committed  no  error  in  dis- 
missing the  appeal.  This  Is  the  Important 
and  controlling  question  In  this  case ;  that  is, 
whether,  when  an  appeal  is  taken  from  the 
probate  or  Justice's  court  to  the  district  court 
upon  questions  of  law  alone,  and  the  district 
court  sustains  the  appeal  upon  such  ques- 
tions, the  case  is  to  be  retained  In  the  dis- 
trict court  and  a  new  trial  ordered  therein, 
or  whether  said  cause  shall  be  remanded  to 
the  probate  or  Justice's  court  for  further 
proceedings,  in  accordance  with  the  decision 
of  the  district  court 

Section  4844  provides:  "Upon  an  appeal  on 
questions  of  law  alone,  the  district  court  may 
review  all  orders  affecting  the  judgment  ap- 
pealed from,  and  may  set  aside,  or  confirm 
or  modify  any  or  all  of  the  proceedings  sub- 
sequent to  and  dependent  upon  such  Judg- 
ment, and  may,  if  necessary  or  proper,  order 
a  new  trial  in  the  district  court"  Eliminat- 
ing that  portion  of  this  section  which  re- 
lates to  the  power  of  the  district  court  to 
"set  aside  or  confirm  or  modify  any  or  all 
of  the  proceedings  subsequent  to  and  depend- 
ent upon  the  Judgment,"  and  reading  the  sec- 
tion with  reference  to  the  jurisdiction  of  the 
court  to  review  all  orders  affecting  the  judg- 
ment it  would  read:  "Upon  an  appeal  on 
questions  of  law  alone,  the  district  court  may 
review  all  orders  affecting  the  judgment  ap- 
pealed from,  •  •  *  and  may,  if  neces- 
sary or  proper,  order  a  new  trial  in  the 
district  court"  Under  this  statute  the  dis- 
trict court  is  authorized  to  review  all  orders 
affecting  the  judgment  appealed  from,  and, 
If  necessary  or  proper,  order  a  new  trial  in 
the  district  court  The  Jurisdiction  of  the 
district  court  to  order  a  new  trial  In  such 
court  is  limited  to  cases  In  which  It  is  neces- 
sary or  proper.   To  order  a  new  trial  implies 


that  there  has  once  been  a  trial  of  such  Is- 
sues. If  there  were  no  issues  of  fact  pre- 
sented in  the  lower  court,  and  no  trial,  then 
it  would  not  be  necessary  or  proper  for  the 
district  court  to  grant  a  new  trial. 

When  an  appeal  is  taken  upon  questions 
of  law  alone,  and  no  issue  of  fact  was  ten- 
dered in  the  lower  court,  the  district  court 
has  jurisdiction  only  to  review  the  issues 
of  law  presented  by  the  appeal,  and,  If  the 
district  court  reverses  the  probate  or  justice's 
court,  a  retrial  in  the  district  court  cannot 
be  ordered,  because  no  trial  was  had  in  the 
lower  court  The  cause  must  be  remanded 
to  the  lower  court  for  further  proceedings. 
When  the  lower  court  has  not  passed  upon 
an  Issue  of  fact  It  cannot  through  a  mis- 
taken opinion  of  the  law,  force  the  appellate 
court  to  do  so.  The  lower  court  must  first 
proceed  to  do  what  the  law  requires  it  to  do ; 
that  is,  try  and  determine  the  Issues  made  in 
such  court  It  is  not  contemplated  by  the 
statute  that  an  action  within  the*  jurisdic- 
tion of  the  probate  or  justice's  court  should 
be  tried  upon  issues  of  fact  in  the  district 
court  which  were  not  tried  and  determined 
in  the  lower  court.  Myrick  v.  Superior 
Court  68  CaL  100,  8  Pac.  648.  In  the  case 
of  Zimmerman  v.  Bradford-Kennedy  Co., 
(Idaho)  95  Pac.  825,  this  court  held  that  a 
defendant  had  no  right  to  appeal  to  the  dis- 
trict court,  and  there,  for  the  first  time,  make 
answer  and  raise  an  issue  of  fact  "A  trial 
de  novo  implies  the  trying  anew  of  an  issue 
that  has  been  previously  tried."  If,  how- 
ever, an  issue  of  fact  was  tendered  in  the 
probate  or  Justice's  court,  and  the  appeal  is 
taken  upon  questions  of  law  alone,  and  the 
district  court  reverses  the  lower  court  upon 
such  questions  of  law,  then  the  necessity  and 
propriety  contemplated  by  the  statute  arise, 
and  the  district  court  may  order  a  new  trial 
in  said  court  unless  the  issues  of  law  dis- 
pose of  the  case  and  finally  determine  the 
controversy. 

This  question  has  been  before  the  Supreme 
Court  of  the  state  of  California  in  many  cases 
under  a  statute  very  similar  to  that  of  this 
state.  In  the  case  of  Maxson  v.  Superior 
Court,  124  Cal.  468,  57  Pac.  879,  the  Supreme 
Court  of  that  state  reviews  the  authorities 
and  holds:  "This  provision  might  have  been 
for  'a  trial'  when  the  same  was  deemed 
necessary;  but  It  is  for  a  'new  trial,'  and 
that  when  the  action  is  tried  'anew'  it  must 
be  in  the  superior  court,  and  this  court  has 
held  many  times  that  a  new  trial  being  a 
re-examination  of  an  issue  of  fact  there  can 
be  no  new  trial  of  the  cause  in  the  superior 
court  on  appeal  unless  there  has  been  a  trial 
of  Issues  of  fact  in  the  justice's  court  South- 
ern Pac.  R.  R.  Co.  v.  Superior  Court,  59  Cal. 
471;  People  v.  County  Court  10  Cal.  19; 
Funkensteln  v.  Elgutter,  11  Cal.  828;  Rickey 
v.  Superior  Court,  59  Cal.  661;  Myrick  v, 
Superior  Court  68  Cal.  98,  8  Pac.  648.  More- 
over upon  an  appeal  on  questions  of  law 


Digitized  by 


Idaho) 


SMITH  v. 


CLYNK. 


43 


alone  the  Justice  1b  not  required  to  send  to 
the  appellate  court  anything  more  than  'a 
certified  copy  of  his  docket,  the  statement  as 
admitted  or  as  settled,  the  notice  of  appeal, 
and  the  undertaking  filed.'  There  Is  no  pro- 
vision for  sending  to  the  appellate  court  the 
pleadings  or  other  papers  In  the  case,  with- 
out which  the  superior  court  would  not  have 
before  It  matters  essential  to  a  general  trial 
and  determination  of  the  case.  We  think  It 
clear,  therefore,  that  upon  an  appeal  on  ques- 
tions of  law  alone,  like  the  one  here  under 
review,  the  superior  court  can  merely  pass 
upon  the  questions  brought  before  It  on  the 
appeal,  and  has  no  jurisdiction  to  try  and 
determine  the  whole  cause,  as  if  It  had  been 
transferred  to  that  court  upon  an  appeal 
opon  questions  of  both  law  and  fact"  This 
opinion  does  not  reverse  or  modify  the  rule 
announced  in  Holt  v.  Grldley,  7  Idaho,  416, 
63  Pac.  188.  In  that  case  an  Issue  of  fact 
was  tendered  In  the  probate  court,  and  this 
court  held,  on  appeal  to  the  district  court  on 
questions  of  law  alone,  that  the  district  court 
had  jurisdiction  to  order  a  new  trial  in  that 
court;  but  there  Is  nothing  in  that  opinion 
which  intimates  that  the  district  court  has 
jurisdiction  to  order  a  new  trial  In  that  court, 
when  an  appeal  Is  taken  upon  questions  of 
law  alone,  and  no  Issue  of  fact  tendered  or 
determined  In  the  lower  court 

It  may  be  argued,  however,  that  the  stat- 
ute does  not  provide  for  remanding  a  cause 
to  the  probate  or  justice's  court  upon  re- 
versing said  court  upon  questions  of  law. 
This  question  has  also  been  considered  by  the 
Supreme  Court  of  the  state  of  California  In 
Maxson  v.  Superior  Court,  supra,  In  which 
case  that  court  holds  in  effect  that  "where, 
under  the  Constitution,  appellate  jurisdiction 
is  given  to  a  court  to  review  orders  affecting 
the  Judgment  appealed  from,"  etc.,  such  lan- 
guage conferred  upon  the  appellate  court 
plenary  appellate  jurisdiction,  which  is  not 
limited  by  any  other  provision  of  the  statute ; 
and,  quoting  from  other  authorities,  the  court 
holds  that  the  appellate  power  Includes,  not 
only  the  power  to  reverse  a  Judgment  but 
also  to  control  and  direct  the  subsequent 
action  of  the  subordinate  court,  and  under 
the  statute  the  jurisdiction  to  review  the 
rulings  of  the  justice's  court  Includes  the 
jurisdiction  to  remand  a  cause,  with  direc- 
tions to  the  lower  court  to  proceed  in  ac- 
cordance with  the  decision  of  the  appellate 
court  Rev.  St  1887,  §  3925,  provides: 
"When  jurisdiction  is,  by  this  Code  or  by  any 
other  statute,  conferred  on  a  court  or  judi- 
cial officer  all  the  means  necessary  to  carry  It 
into  effect  are  also  given ;  and  in  the  exercise 
of  the  jurisdiction  if  the  course  of  proceed- 
ings be  not  specially  pointed  out  by  this  Code, 
or  the  statute,  any  suitable  process  or  mode 
of  proceeding  may  be  adopted  which  may 
appear  most  conformable  to  the  spirit  of  this 


Code."  Article  5,  §  20,  of  the  Constitution,  con- 
fers upon  the  district  courts  appellate  Juris- 
diction, and  the  statute  provides  that  the  dis- 
trict court  may  review  all  orders  affecting 
the  judgment  appealed  from  on  appeal  on 
questions  of  law  alone;  and  section  3025 
empowers  the  court  having  Jurisdiction  to 
adopt  such  means  as  may  be  necessary  to 
carry  into  effect  such  appellate  jurisdiction. 
Under  the  Constitution  and  the  statute  we 
are  clearly  of  the  opinion  that  the  district 
court  upon  reversing  the  appeal  from  the 
probate  or  justice's  court  on  questions  of 
law  alone,  where  no  issue  of  fact  has  been 
tendered  in  the  lower  court,  should  remand 
the  cause,  with  instructions  to  proceed  in 
accordance  with  the  decision  and  judgment 
of  the  district  court  This  view  Is  the  only 
one  which  will  harmonize  the  various  provi- 
sions of  the  statute  and  the  Constitution. 
We  therefore  held  In  this  case  that  where  an 
issue  of  fact  has  not  been  tendered  In  the 
probate  or  justice's  court,  and  the  appeal  Is 
taken  upon  questions  of  law  alone,  the  dis- 
trict court  should  hear  and  determine  such 
questions  of  law,  and,  if  the  lower  court 
is  sustained,  the  case  is  finally  terminated. 
If,  however,  the  district  court  overrules  the 
probate  or  Justice's  court,  then  such  lower 
court  is  to  proceed  with  such  case  as  though 
such  probate  or  Justice's  court  had  ruled  In 
accordance  with  the  Judgment  of  the  district 
court,  and  in  both  cases  a  certified  copy  of 
the  judgment  of  the  district  court  should  be 
transmitted  to  the  probate  or  justice's  court 
as  authority  for  further  action  therein. 

Counsel  for  respondent  argues  that  the 
trial  court  was  authorized  to  dismiss  the 
appeal  for  the  reason  that  no  statement  had 
been  prepared,  settled,  or  filed.  Section  4839, 
Rev.  St  1887,  provides  that  when  questions 
of  law  arise  upon  the  pleadings  or  files  In 
the  action  or  appear  from  the  docket  of  the 
court,  no  statement  is  required.  The  appeal 
to  the  district  court  was  taken  In  the  method 
pointed  out  by  the  statute,  and  when  the 
case  reached  the  district  court  It  was  the 
duty  of  the  court  to  hear  and  try  such  ques- 
tions of  law  as  arose  upon  the  pleadings  or 
files  in  the  action,  or  as  appeared  from  the 
docket  of  the  court.  This  the  district  court 
did  not  do,  but  dismissed  said  appeal  en- 
tirely.  This  was  error. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  district  court  is  ordered  and 
directed  to  reinstate  said  appeal,  and  hear 
and  determine  the  questions  of  law  presented 
by  the  pleadings  or  files  in  the  action,  or  as 
appear  from  the  docket  of  the  court  upon  the 
appeal,  in  accordance  with  this  opinion.  Costs 
awarded  to  the  appellant ' 

AILSHIE,  a  J.,  and  SULLIVAN,  J.,  con- 
cur. 
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KREBS  HOP  CO.  T.  TAYLOR  et  al. 
(Supreme  Conrt  of  Oregon.   Aug.  18,  1908.) 

1.  Replevin— Taking  and  Detention. 

Replevin  will  lie,  though  the  taking  was 
not  unlawful,  where  there  is  a  wrongful  reten- 
tion of  property,  the  right  to  the  immediate  pos- 
session of  which  is  in  plaintiff. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  f  78.] 

2.  Same— Demand. 

The  question  of  the  original  taking  being 
unlawful  is  unimportant  in  replevin,  except  on 
the  question  of  demand  for  return  of  the  prop- 
erty as  a  condition  precedent  to  commencing  the 
action ;  demand  being  unnecessary  if  the  seizing 
was  unlawful. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  §  89.] 

8.  Same— Pleading — Construction— "Team." 

Plaintiff  brought  replevin  for  a  pair  of  hors- 
es, a  buggy,  and  a  set  of  harness.  The  answer 
averred  that  on  a  certain  day  the  property  was 
in  the  possession  of  M.,  who  left  the  horses  on  a 
city  street  for  more  than  three  hours,  without 
food  or  shelter,  which  constituted  cruelty  to 
the  animals  and  a  violation  of  an  ordinance,  re* 
quiring  defendant,  as  city  marshal,  to  take  up, 
feed,  and  shelter  the  horses,  which  he  did,  put- 
ting them  in  the  stable  of  D.,  who  notified  M. 
thereof,  whereupon  M.  directed  that  the  team  be 
brought  to  him,  but  afterwards  ordered  the  team 
to  be  taken  back  to  the  stable.  The  answer 
made  no  mention  of  the  buggy  or  harness.  A 
witness  testified  that  he  remembered  the  night 
defendant  took  the  team  and  buggy.  This  was 
the  only  declaration  tending  to  show  defendant 
seized  the  vehicle,  and  there  was  no  testimony 
as  to  the  harness.  Held,  that  the  word  "team" 
as  used  in  the  pleadings  and  testimony,  would 
be  treated  as  including  the  vehicle  and  harness, 
as  well  as  the  horses. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6892,  6893.] 

4.  Same— Right  to  Possession  —  Pleading 
and  Pboof. 

To  be  entitled  to  recover  In  replevin,  plain- 
tiffs right  to  have  the  property  delivered  to  him, 
when  the  action  was  commenced,  must  be  aver- 
red in  his  pleading  and  proved,  and,  in  the  ab- 
sence of  positive  testimony,  the  inquiry  is:  Can 
his  right  to  immediate  possession  be  inferred  or 
presumed  from  the  state  of  the  pleadings  or 
from  the  evidence? 

TEd.  Note.— For  canes  In  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  §  281.] 

5.  Same. 

In  replevin  for  a  team,  the  answer  averred 
that  when  the  property  was  taken  it  was  in  the 
possession  of  M„  and  this  was  admitted  in  the 
reply.  M.  testified  that  when  the  property  was 
so  seized  he  was  employed  by  plaintiff,  and  that 
plaintiff  then  had  possession  of  the  property. 
Held,  that  as  M.'s  declaration  as  to  possession 
contradicted  the  admission  of  the  reply,  and  no 
motion  was  made  to  amend  the  reply,  to  conform 
to  the  testimony,  the  admission  must  control  as 
to  plaintiff's  immediate  right  of  possession  till 
overthrown  by  proof. 

6.  Same. 

Though  M.,  from  whose  possession  it  is  ad- 
mitted defendant  took  plaintiff's  property,  was 
in  plaintiff's  employ,  the  presumption  from  such 
admission  is  that  the  right  of  possession  remain- 
ed in  M. ;  B.  &  C  Comp.  §  78&  subd.  33,  declar- 
ing it  a  presumption  that  a  thing  once  proved 
to  exist  continues  as  long  as  is  usual  with  things 
of  that  nature,  so  that  plaintiff,  in  replevin  for 
the  property,  to  overcoming  the  deduction,  has 
the  burden  of  showing  it  was  entitled  to  the  pos- 
session when  the  action  was  commenced. 


Appeal  from  Circuit  Court,  Polk  County; 
George  H.  Burnett,  Judge. 

Action  by  the  Krebs  Hop  Company,  a  cor- 
poration, against  R.  J.  Taylor  and  another. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

This  Is  an  action  by  the  Krebs  Hop  Com- 
pany, a  corporation,  against  R.  J.  Taylor  and 
I.  W.  Dickenson  to  recover  possession  of  a 
pair  of  horses,  a  buggy,  and  a  set  of  harness, 
or  the  alleged  value  thereof,  In  case  posses- 
sion cannot  be  secured,  and  damages  for  the 
detention;  the  complaint  being  in  the  usual 
form.  The  answer  denied  the  material  alle- 
gations of  the  complaint,  except  the  incorpo- 
ration of  the  plaintiff,  and  that  it  was  the 
owner  of  the  property.    For  a  separate  de- 
fense, it  Is  averred:   That  on  March  27,  1907, 
the  chattels  demanded  were  In  the  possession 
of  M.  Krebs,  who  left  the  horses  in  a  public 
street  of  Independence  for  more  than  three 
hours,  without  food  or  shelter,  which  neglect 
constituted  cruelty  to  animals  and  violated 
an  ordinance  of  that  city  enacted  to  prevent 
Inhumanity,  and  which  requires  the  city  mar- 
shal, for  such  transgression,  to  take  up,  feed, 
and  shelter  the  stock  at  the  expense  of  the 
owner;  that  at  the  time  stated  Taylor  was 
the  marshal  of  Independence,  and  pursuant 
to  the  municipal  regulation  mentioned  be 
took  the  horses  and  delivered  them  to  Dicken- 
son, the  keeper  of  a  livery  stable,  who  cared 
for  the  animals  and  notified  Krebs  that  he 
could  secure  them  without  the  payment  of 
any  charge,  whereupon  the  latter  directed 
that  the  team  be  brought  to  hkn,  and  Dicken- 
son, complying  therewith,  started  to  take  the 
horses  to  Krebs,  who  countermanded  the  in- 
structions, and  ordered  the  team  to  be  taken 
back  to  the  barn,  where  it  ever  since  has 
been,  subject  to  his  command ;  that  it  would 
have  been  delivered  to  the  plaintiff,  at  any 
time,  upon  payment  of  the  reasonable  char- 
ges incurred;  and  that  the  taking  and  care 
mentioned  constitute  the  tort  alleged  In  the 
complaint   The  reply  admitted  that,  at  the 
time  and  place  thus  specified,  Krebs  was  la 
possession  of  the  property,  but  denied  all  oth- 
er allegations  of  new  matter  In  the  answer, 
except  as  alleged  In  the  complaint    At  the 
trial  a  Judgment  of  nonsuit  was  given,  and 
the  plaintiff  appeals. 

J.  A.  Carson,  for  appellant 

MOORE,  J.  (after  stating  the  facts  as 
above).  A  statement  of  the  material  testi- 
mony offered  is  deemed  essential  to  an  un- 
derstanding of  the  action  of  the  court  In 
granting  the  nonsuit  M.  Krebs  declared  up- 
on oath:  That  on  March  27,  1907,  at  Inde- 
pendence, the  plaintiff  was  In  possession  of 
the  property  In  question;  that  about  10 
o'clock  at  night  of  that  day,  when  he  was 
ready  to  go  home,  he  could  not  find  his  team ; 
that  soon  thereafter  he  saw  Taylor*  and,  hav- 
ing learned  that  he  had  taken  the  team,  he 
asked  him  to  get  it  but  the  latter  refused  to 
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comply  with  the  request;  and  that  the  wit- 
ness made  no  other  demand  for  a  return  of 
the  property.  The  testimony  respecting  the 
demand  la  corroborated  by  the  sworn  decla- 
rations of  Frank  Flakes,  who  was  present 
when  Krebs  requested  the  marshal  to  return 
the  team.  L.  Krebs  testified  that  the  reason- 
able value  of  the  use  of  all  the  property  de- 
scribed In  the  complaint  was  $4  a  day.  The 
court,  upon  objection  of  defendants'  counsel 
that  no  demand  for  a  return  of  the  property 
was  necessary,  excluded  copies  of  letters 
mailed  to  the  defendants,  respectively,  re- 
questing them  to  return  to  the  plaintiff  the 
chattels  specified.  The  court  was  then  re- 
quested to  grant  a  judgment  of  nonsuit  on 
the  ground  that  no  testimony  had  been  offer- 
ed in  support  of  the  cause  of  action  stated, 
sufficient  to  be  submitted  to  the  jury,  and 
that  the  complaint  alleged  a  joint  taking  by 
the  defendants,  while  the  testimony  tended 
to  show  that  Taylor  alone  seized  the  proper- 
ty. When  this  motion  was  interposed,  plain- 
tiffs counsel  stated  that  they  elected  to  pro- 
ceed against  Taylor  and  to  dismiss  the  action 
as  to  Dickenson,  whereupon  the  court  an- 
nounced that  leave  to  do  so  would  be  grant- 
ed, if  the  defendants'  counsel  consented,  but 
upon  their  refusal  the  action  was  dismissed 
without  prejudice. 

The  foregoing  synopsis  Is  believed  to  be  a 
fair  statement  of  all  material  parts  of  the 
Mil  of  exceptions.  The  answer  avers  that 
the  horses,  harnessed  to  the  buggy,  were  left 
bitched  by  Krebs,  and  that  Taylor  took  the 
torses  and  delivered  them  to  Dickenson ;  but 
that  pleading  makes  no  mention  of  the  buggy 
or  harness.  Flakes  stated  upon  oath  that  he 
remembered  the  night  when  Taylor  took  the 
Krebs  Hop  Company's  team  and  buggy.  His 
assertion  is  the  only  declaration  tending  to 
show  that  the  city  marshal  seized  the  vehicle, 
and  no  testimony  was  offered  in  relation  to 
the  harness.  Although  two  reasons  are  stat- 
ed In  the  motion  for  the  nonsuit,  only  one 
of  the  grounds  specified  will  be  considered,  to 
wit:  Was  the  testimony  given  at  the  trial, 
together  with  the  Inferences  and  presump- 
tions deducible  therefrom,  sufficient  to  au- 
thorise a  submission  of  the  case  to  the  Jury 
as  tending  to  establish  the  cause  of  action 
Rated  In  the  complaint?  If  this  Inquiry  is 
answered  In  the  negative,  it  will  be  unneces- 
sary to  examine  the  question  as  to  the  right 
ef  plaintiff's  counsel  to  make  the  election  In- 
dicated In  their  request 

At  common  law  an  action  of  replevin  could 
be  maintained  only  when  the  personal  prop- 
erty Bought  to  be  recovered  was  wrongfully 
takes.  In  most  states  of  the  Union,  how- 
ler, the  remedy  has  been  extended  by  stat- 
ute so  as  to  Include  an  unlawful  detention, 
and  the  gist  of  the  action  Is  now  regarded 
« the  wrongful  holding  by  a  person  of  goods, 
'-battels,  etc.,  the  right  to  the  Immediate  pos- 
**ion  of  which  Is  in  another.  Cobbey,  Rep. 
Cd  Ed.)  |  12;  Nunn  t.  Bird,  36  Or.  615,  59 


Pac.  808.  The  original  taking  by  Taylor 
therefore  ceases  to  be  of  much  importance, 
except  for  the  purpose  of  determining  wheth- 
er or  not  it  was  necessary  to  make  a  de- 
mand for  the  return  of  the  property,  as  a 
condition  precedent  to  the  commencement  of 
the  action,  for,  If  the  seizing  was  unlawful, 
such  a  demand  was  not  required.  Surles  v. 
Sweeney,  11  Or.  21,  4  Pac.  469;  Moor  house 
v.  Donaca,  14  Or.  430,  13  Pac.  112.  The 
answer,  not  having  denied  the  plaintiffs  own- 
ership of  the  property,  thereby  admitted  the 
averment  In  the  complaint  to  that  effect,  thus 
leaving  for  trial  only  the  Issue  of  the  right 
of  possession.  No  direct  testimony  was  of- 
fered tending  to  show  who  was  entitled  to 
the  immediate  possession  of  any  part  of  the 
property,  though  M.  Krebs  stated  upon  oath 
that  the  team  was  taken  from  the  plaintiff. 
The  word  "team,"  as  employed  in  a  statute 
exempting  certain  property  from  execution, 
has  been  held  to  mean  one  or  more  horses 
with  their  harness  and  the  vehicle  to  which 
they  are  customarily  attached  for  use.  Brown 
v.  Davis,  9  Hun  (N.  Y.)  43.  Notwithstanding 
the  paucity  of  the  testimony  respecting  the 
buggy  and  the  harness,  we  shall  treat  the 
word  "team"  as  used  In  the  pleadings  and 
by  the  witnesses  as  including  the  vehicle 
and  the  gear  by  which  it  was  attached  to, 
and  propelled  by,  the  horses.  A  text- writer, 
In  discussing  the  authority  of  a  plaintiff  to 
recover  possession  of  specific  chattels,  says: 
"This  right  to  have  the  property  delivered 
to  him,  at  the  time  of  the  commencement  of 
his  action,  must  be  unequivocally  averred  in 
his  pleading  and  affirmatively  proved  on  the 
trial,  or  he  cannot  recover."  Shinn,  Rep. 
9  441.  In  the  absence  of  positive  testimony 
on  this  subject,  the  question  to  be  consid- 
ered Is  reduced  to  the  inquiry:  Can  the 
plaintiff's  right  to  the  immediate  possession 
of  the  property  be  Inferred  or  presumed  from 
the  state  of  the  pleadings  or  from  the  evi- 
dence? 

It  will  be  remembered  that  the  answer 
avers  that  on  March  27,  1907,  when  the  prop- 
erty was  taken,  It  was  in  the  possession  of 
M.  Krebs,  which  allegation  Is  admitted  in 
the  reply.  He  testified  that  at  the  time  the 
horses,  buggy,  and  harness  were  so  seized, 
he  was  employed  by  the  plaintiff,  and  that 
it  then  had  possession  of  the  property  de- 
scribed in  the  complaint.  It  will  thus  be 
observed  that  his  sworn  declaration  contra- 
dicts the  admission  adverted  to,  and  as  no 
motion  was  made  to  amend  the  reply,  so  as  to 
conform  to  the  testimony  given,  the  fact 
thus  admitted  must  control  until  overthrown 
by  proof  of  plaintiff's  immediate  right  of 
possession.  The  ownership  of  personal  prop- 
erty usually  carries  with  it  the  right  of 
possession,  and  in  an  action  of  replevin  a 
general  allegation  of  a  right  to  the  possession 
of  the  goods  and  chattels  demanded  is  suf- 
ficiently maintained  by  evidence  of  owner- 
ship alone,  when  no  special  right  to  the  pos- 
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session  of  the  property  Is  shown  by  the  ad- 
verse party.  Cassel  v.  Western  Stage  Co., 
12  Iowa,  47.  As  against  a  mere  intruder, 
a  plaintiff  In  replevin  may  sustain  his  aver- 
ment of  a  right  to  the  immediate  possession 
of  the  personal  property  In  controversy  by 
showing  his  prior  possession  thereof,  and 
upon  the  production  of  such  proof  Is  en- 
titled to  recover  as  against  a  defendant  who 
can  show  no  better  title,  basing  his  remedy 
on  the  ground  that  the  law  presumes  that 
things  in  the  possession  of  a  person  are  own- 
ed by  him.  B.  &  C.  Comp.  §  788.  subd.  11; 
Shinn,  Rep.  8  442.  Though  M.  Krebs  was 
employed  by  the  plaintiff,  at  the  time  the 
property  was  seized,  the  pleadings  having 
admitted  that  the  horses,  buggy,  and  harness 
were  taken  from  his  possession,  the  presump- 
tion arising  from  such  admission  is  that  the 
right  of  possession  remained  In  him,  on  the 
ground  that  a  thing  once  proved  to  exist  con- 
tinues as  long  as  is  usual  with  things  of  that 
nature.  B.  &  C.  Comp.  8  788,  subd.  33.  To 
overcome  the  deduction  which  the  law  thus 
expressly  directs  to  be  made  from  particular 
facts,  the  burden  was  Imposed  upon  the  plain- 
tiff to  show  that  It  was  entitled  to  the  posses- 
sion of  the  property  when  the  action  was  in- 
stituted. Cobbey,  Rep.  (2d  Ed.)  §  979 ;  Shinn, 
Rep.  S  441 ;  Wheeler  v.  Vanderveer,  88  Hun, 
233, 34  N.  Y.  Supp.  799 ;  Lamotte  v.  Wlsner,  51 
Md.  643;  Peterson  v.  Lodwick,  44  Neb.  771, 
62  N.  W.  1100.  A  plaintiff  In  replevin  must 
recover,  If  at  all,  on  the  strength  of  his  own 
claim,  and  a  .failure  to  prove  his  right  to  the 
Immediate  possession  of  the  property,  where 
the  Illegal  detention  Is  denied.  Is  a  failure 
of  proof  upon  a  material  point.  Bardwell  v. 
Stubbert,  17  Neb.  485,  23  N.  W.  344. 

The  plaintiff  having  failed  to  offer  such 
proof,  no  error  was  committed  in  granting 
the  nonsuit,  which  judgment  is  affirmed. 


STATE  v.  WAYMTRE  et  al. 
(Supreme  Court  of  Oregon.   Aug.  25,  1908.) 

1.  Nuisance— Criminal  Prosecution— Stat- 
utes—Con stbuction  —  "Offense  Against 
Good  Mob  alb." 

B.  &  C.  Comp.  S  1930,  punishing  any  person 
committing  any  act  which  grossly  injures  the 
person  of  another,  or  which  grossly  disturbs  the 
public  peace  or  health,  or  openly  outrages  the 
public  decency  and  is  injurious  to  public  morals, 
not  otherwise  made  punishable,  covers  offenses 
against  the  public  peace,  health,  and  morals  not 
otherwise  made  punishable,  and  known  at  com- 
mon law  as  indictable  nuisances;  and  at  com- 
mon law  whatever  tends  to  corrupt  society  is 
an  "offense  against  good  morals,"  and  is  punish-' 
able  as  a  nuisance,  and  such  act  need  not  be  a 
continuous  one,  but  may  consist  of  a  single  act, 
and  it  may  not  affect  the  public  at  large,  but 
only  such  as  come  in  contact  with  it 

2.  Same— Infobmation— Sufficiency. 

An  information  which  alleges  that  defend- 
ants, one  of  them  a  female,  in  pursuance  of  a 
conspiracy  for  that  purpose,  laid  a  plan  to  get 
prosecutor  in  an  indecent  and  compromising  sit- 
uation with  the  female  in  a  public  place,  and 
while  in  such  position  to  direct  the  attention  of 
a  large  concourse  of  citizens  to  them,  thereby 


making  a  public  exposition  of  their  attitude,  fol- 
lowed by  specification  of  acts  committed  to 
carry  out  the  conspiracy,  resulting  in  an  appar- 
ent criminal  assault  by  prosecutor  on  the  fe- 
male, charges  an  act  which  openly  outrages  pub- 
lic decency  and  is  Injurious  to  good  morals,  and 
is  within  B.  &  C.  Comp.  §  1930,  punishing  any 
person  who  shall  commit  any  act  which  outrages 
public  decency  and  is  injurious  to  public  morals, 
etc. 

3.  Indictment  and  Infobmation  —  Duplic- 
ity. 

An  information  alleging  that  defendants, 
one  of  them  a  female,  in  pursuance  of  a  con- 
spiracy for  that  purpose,  laid  a  plan  to  get  pros- 
ecutor in  an  indecent  and  compromising  situa- 
tion with  the  female  in  a  public  place,  and  while 
in  such  position  to  direct  the  attention  of  citi- 
zens to  them,  thereby  making  a  public  exposi- 
tion of  their  attitude,  and  specifying  acts  com- 
mitted by  the  female  defendant  to  carry  out  the 
conspiracy,  and  that  the  codefendant.  in  pur- 
suance of  the  conspiracy,  on  hearing  the  outcry 
of  the  female  broke  the  door  of  the  office  of  pros- 
ecutor, in  which  the  female  and  prosecutor 
were,  and  attracted  thereby  a  concourse  of  citi- 
zens to  witness  the  compromising  attitude  of  the 
female  and  prosecutor,  etc.,  charged  only  one 
crime;  the  allegation  that  codefendant  broke 
the  door  of  the  office  of  the  prosecutor  merely 
charging  an  act  in  pursuance  of  the  conspiracy 
and  in  furtherance  thereof,  constituting  a  part 
of  the  crime  charged,  and  not  an  independent 
one. 

4.  Criminal  Law— Tbial— Polling  Juby. 

A  trial  is  not  concluded  until  the  verdict  is 
received  and  recorded,  and  under  B.  &  C.  Comp. 
8  150,  the  jury  may  be  polled  on  the  request  of 
either  party  after  the  verdict  is  given  and  before 
it  is  fifed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  14,  Criminal  Law,  §§  2085,  2086.] 

5.  Same. 

Under  B.  &  C.  Comp.  8  1378,  providing 
that,  where  an  indictment  is  for  a  misdemeanor, 
the  trial  may  be  had  in  the  absence  of  accused, 
where  he  appears  by  counsel,  one  charged  with 
a  misdemeanor  may  be  present  at  the  rendition 
of  the  verdict,  either  in  person  or  by  counsel, 
for  the  purpose  of  polling  the  jury,  as  authoriz- 
ed by  section  150. 

6.  Same— Waives. 

The  right  granted  by  B.  &  C.  Comp.  §  1378, 
authorizing  one  charged  with  a  misdemeanor  to 
be  present  either  in  person  or  by  counsel  at  the 
rendition  of  the  verdict,  may  be  waived,  either 
expressly  or  impliedly ;  and  where  one  so  charg- 
ed on  bail,  and  is  present  either  in  person  or 
by  counsel  at  the  commencement  of  and  during 
the  trial  until  the  cause  is  submitted  to  the  jury, 
and  thereafter  voluntarily  departs  from  the 
court  before  its  adjournment  and  without  leave, 
he  waives  the  right  to  be  present  on  the  rendi- 
tion of  the  verdict 

7.  Same. 

Accused,  charged  with  a  misdemeanor  and 
on  bail,  and  his  counsel,  voluntarily  retired  from 
the  court,  without  leave,  after  the  cause  was 
submitted  to  the  jury,  and  before  the  court  had 
adjourned.  A  deputy  sheriff  had  promised  ac- 
cused's counsel  to  telephone  him  on  the  jury  be- 
ing ready  to  report.  The  deputy  sheriff  failed 
to  comply  with  his  promise,  and  the  court  re- 
ceived the  jury's  verdict  in  the  absence  of  ac- 
cused and  his  counsel.  Held,  that  the  court  was 
authorized  to  receive  the  verdict  in  their  ab- 
sence; it  being  voluntary. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  C.  U.  Gantenbein,  Judge. 

Belle  Waymire  and  another  were  convicted 
of  an  indecent  and  immoral  act,  In  violation 
of  B.  &  C.  Comp.  8  1930,  and  they  appeal. 
Affirmed. 
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The  charging  part  of  the  Information  Is  as 
follows:  "That  during  all  the  times  here- 
inafter mentioned  the  city  of  Portland,  In  the 
county  of  Multnomah,  and  state  of  Oregon, 
was  a  municipal  corporation  existing  In  said 
state.  That  Harry  Lane  was  at  all  of  the 
times  hereinafter  mentioned  the  duly  elect- 
ed, qualified,  and  acting  mayor  of  said  city 
of  Portland.  That  on  the  26th  day  of  Sep- 
tember, A.  D.  1907,  In  the  said  city  of  Port- 
land, county  and  state  aforesaid,  the  said 
Belle  Waymlre  and  the  said  E.  E.  Raddlng, 
then  and  there  willfully  and  unlawfully  con- 
spiring with  each  other,  committed  an  act 
which  then  and  there  grossly  Injured  the 
person  and  property,  to  wit,  the  reputation, 
of  another,  and  which  then  and  there  gross- 
ly disturbed  the  public  peace,  and  which 
then  and!  there  openly  outraged  the  public 
decency,  and  was  then  and  there  Injurious  to 
public  morals,  to  wit:  That  the  said  Belle 
Waymlre  and  B.  B.  Raddlng  then  and  there 
so  willfully  conspiring,  confederating,  and 
agreeing  thereto,  with  the  Intent  then  and 
there  to  defame  and  blacken  the  reputation 
of  him,  the  said  Harry  Lane,  as  aforesaid, 
and  to  falsely  make  It  appear  to  the  public 
that  the  said  Harry  Lane  was  then  and 
there  committing  a  crime,  to  wit,  the  crime  of 
assault  with  intent  to  commit  rape  by  the 
said  Harry  Lane  as  aforesaid,  upon  the  per- 
son of  her,  the  said  Belle  Waymlre,  by  force 
and  arms  and  against  her  consent,  the  said 
Belle  Waymlre  did  then  and  there  in  a  pub- 
lic place,  to  wit,  In  the  Hamilton  Building,  In 
the  city  of  Portland,  set  upon  him,  the  said 
Harry  Lane,  and  grasp  and  hold  his  person, 
and  tear  and  dishevel  his  clothing,  and  seek 
to  indecently  expose  his  person,  and  did  make 
a  loud  outcry  and  falsely  accuse  to  the  per- 
sons who  were  then  and  there  assembled  at 
said  public  place  as  aforesaid  the  said  Har- 
ry Lane  of  then  and  there  attempting  to  for- 
cibly ravish  her,  the  said  Belle  Waymlre, 
against  her  consent  And  the  said  Belle 
Waymlre  and  the  said  E.  E.  Raddlng,  so  un- 
lawfully and  willfully  conspiring  together 
thereto  as  aforesaid,  the  said  E.  E.  Raddlng 
in  pursuance  of  the  said  conspiracy,  confed- 
eration and  agreement,  and  with  the  Intent 
as  aforesaid,  did  then  and  there  willfully  and 
unlawfully  He  in  wait  In  said  public  place, 
to  wit,  In  said  Hamilton  Building,  In  said 
city  of  Portland,  and  did  then  and  there,  up- 
on hearing  the  said  outcry  of  the  said  Belle 
Waymlre,  break  and  shatter  the  door  of  the 
said  Harry  Lane's  office  In  said  building,  In 
which  the  said  Belle  Waymlre  and  he,  the 
said  Harry  Lane,  then  and  there  were,  and 
then  and  there  attracted  thereby  a  concourse 
of  the  citizens  at  said  time  and  in  said  public 
place,  who  then  and  there  witnessed  the  said 
pretended  assault  In  said  public  place  and 
heard  the  said  accusation,  and  that  the  said 
acts  of  said  Belle  Waymlre  and  of  the  said 
E.  E.  Raddlng,  so  unlawfully  and  willfully 
conspiring  together  in  said  public  place,  and 
with  the  intent  as  aforesaid,  was  then  and 


there  an  act  which  grossly  injured  the  person 
and  property,  to  wit,  the  reputation,  of  the 
said  Harry  Lane  as  aforesaid,  and  which 
then  and  there  grossly  disturbed  the  public 
peace  of  the  city  of  Portland,  and  which  then 
and  there  openly  outraged  the  public  decency 
of  the  people  of  the  said  city  of  Portland  and 
state  of  Oregon,  and  was  then  and  there  in- 
jurious to  the  public  morals  of  the  said  city 
and  state,  and  against  the  statutes  in  such 
cases  made  and  provided." 

The  defendants  were  arrested  and  duly  ad- 
mitted to  bail  pending  trial.  They  subse- 
quently demurred  to  the  information  on  the 
ground  that  the  facts  stated  do  not  constitute 
a  crime  and  that  more  than  one  crime  is 
charged  therein.  The  demurrer  was  overrul- 
ed, defendants  pleaded  not  guilty,  and  a  trial 
was  had.  The  cause  was  submitted  to  the 
jury,  and  they  retired  for  deliberation  about 
5  o'clock  in  the  afternoon;  the  court  at  the 
time  notifying  counsel  to  have  the  defendants 
in  court  to  receive  the  verdict,  if  one  should 
be  rendered.  The  jury  returned  a  verdict  of 
guilty  about  one  hour  later,  and  neither  of 
the  defendants  nor  their  counsel  were  in 
court  at  the  time,  and  the  verdict  was  receiv- 
ed In  their  absence.  A  motion  for  a  new 
trial  was  made,  and  defendants  were  sentenc- 
ed to  imprisonment  in  the  county  Jail,  from 
which  judgment  they  appeal,  assigning  as  er- 
rors the  overruling  of  the  demurrer  to  the 
indictment  and  the  receiving  of  the  verdict 
in  the  absence  of  themselves  and  their  coun- 
sel. 

Seneca  Fouts,  for  appellants.  R.  W.  Mon- 
tague, John  Manning,  and  Geo.  J.  Cameron, 
for  the  State. 

BEAN,  C.J.  (after  stating  the  facts  as 
above).  It  Is  contended  that  the  Sets  charged 
In  the  indictment  do  not  constitute  a  crime 
within  the  meaning  of  the  statute  under 
which  the  Information  was  filed,  and  which 
provides  "that  If  any  person  shall  willfully 
and  wrongfully  commit  any  act  which  gross- 
ly Injures  the  person  or  property  of  another, 
or  which  grossly  disturbs  the  public  peace  or 
health,  or  which  openly  outrages  the  public 
decency  and  Is  injurious  to  public  morals, 
such  person,  If  no  punishment  is  expressly 
prescribed  therefor  by  this  Code,  upon  con- 
viction thereof,  shall  be  punished  by  Impris- 
onment In  the  county  jail  not  less  than  one 
month  nor  more  than  six  months,  or  by  fine 
not  less  than  fifty  nor  more  than  two  hun- 
dred dollars."  This  statute  was  Intended  by 
its  language  to  cover  offenses  against  the 
public  peace,  the  public  health,  and  the  public 
morals,  not  elsewhere  made  punishable  by 
the  Code,  and  which  were  known  at  common 
law  as  "indictable  nuisances."  State  v.  Berg- 
man, 6  Or.  841;  State  v.  Nease,  46  Or.  433, 
80  Pac.  897;  State  v.  Ayres,  49  Or.  61,  88 
Pac.  663.  It  is  true  that  the  word  "nui- 
sance" does  not  appear  In  the  statute;  but, 
as  said  in  State  v.  Nease,  supra,  "the  lan- 
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guage  used  Is  essentially  descriptive  of  the 
general  character  of  such  offenses,  and  quite 
equivalent  thereto."  We  are,  therefore,  re- 
quired to  resort  to  the  common  law  to  ascer- 
tain what  act  "grossly  outrages  public  decen- 
cy and  Is  contrary  to  good  morals,"  as  applied 
to  criminal  prosecutions. 

There  was  a  time  when  it  was  thought  that 
the  subject  of  morals,  public  and  private,  be- 
longed exclusively  to  the  ecclesiastical  courts, 
and  therefore  but  little  mention  is  made  in 
the  common-law  reports  of  punishments  for 
offenses  contra  bonos  mores  until  the  reign 
of  Charles  II,  when  Sir  Charles  Sedley  was 
Indicted  and  severely  punished  for  standing 
naked  on  a  public  balcony  in  the  city  of  Lon- 
don, l  Keble,  620,.  17  Howell's  St  Tr.  154. 
This  case  was  subsequently  frequently  eked, 
often  doubted,  and  sometimes  followed,  until 
Rex  v.  Delaval,  3  Burr.  1438,  which  was  a 
prosecution  for  conspiracy  to  place  a  young 
woman  In  the  possession  of  a  man  for  prosti- 
tution, and  publicly  to  exhibit  her  as  a  kept 
mistress,  when  Lord  Mansfield  put  the  ques- 
tion at  rest  by  holding  that  the  common-law 
courts,  being  custos  morum  of  the  people, 
had  jurisdiction  of  all  offenses  contrary  to 
good  morals  and  public  decency,  citing  in 
support  of  his  conclusion  the  opinion  of  Lord 
Hardwlcke,  who  ordered  the  prosecution  of  a 
man  for  formerly  assigning  his  wife  to  an- 
other as  "being  grossly  against  public  decen- 
cy and  public  morals."  It  Is,  therefore,  now 
settled  that  acts  of  public  Indecency,  such  as 
lewdness  (Wharton,  Crim.  Law,  1432),  ex- 
hibiting obscene  pictures  (Commonwealth  v. 
Sharpless,  2  Serg.  &  R.  [Pa.]  91,  7  Am.  Dec. 
632),  standing  naked  on  a  balcony  In  a  public 
place  (1  Keble,  620),  conspiring  to  place  a 
young  woman  in  possession  of  another  for 
purposes  of  prostitution  (Rex  v.  Delaval,  su- 
pra), casting  a  dead  body  Into  a  river  (Kan- 
avan's  Case,  1  Greenl.  [Me.]  226),  the  publica- 
tion of  an  indecent  book  (2  Strange,  789),  and 
the  like,  are  Indictable  and  punishable  at 
common  law  because  they  outrage  public  de- 
cency and  are  Injurious  to  good  morals.  Mr. 
Chief  Justice  Tllghman  says,  in  Common- 
wealth v.  Sharpless,  supra,  that  the  true  prin- 
ciple upon  which  this  doctrine  rests  Is  that 
whatever  tends  to  corrupt  society  Is  a  breach 
of  the  peace  and  an  offense  against  good  mor- 
als, and  the  courts,  being  guardians  of  the 
public  morals,  have  jurisdiction  thereof. 

The  authorities  cited  show  that  the  crime 
need  not  be  a  continuous  one,  but  may  consist 
of  a  single  act,  and  that  It  need  not  affect  the 
public  at  large,  but  only  such  as  come  In  con- 
tact with  It  Now,  applying  these  principles 
to  the  present  case:  The  defendants  are 
charged  by  the  information  of  having,  in  pur- 
suance of  a  conspiracy  for  that  purpose,  laid 
a  plot  or  plan  to  get  the  prosecuting  witness 
in  an  Indecent  and  compromising  situation 
with  one  of  the  defendants  in  a  public  place, 
and,  while  in  such  position,  to  direct  the  at- 
tention of  a  large  concourse  of  citizens  to 
them,  thereby  making  a  public  exposition  of 


their  Indecent  and  compromising  attitude. 
This,  we  think,  if  true,  was  an  act  which 
openly  outraged  public  decency,  was  Injuri- 
ous to  good  morals,  and  Is  within  the  statute. 

It  Is  claimed  that  the  Indictment  charges 
more  than  one  crime,  because  It  alleges  that 
the  defendant  Radding  broke  and  shattered 
a  door  of  the  prosecuting  witness'  office ;  but 
this  was  merely  an  act  committed  in  pursu- 
ance to  the  general  purpose  of  the  conspiracy 
and  In  furtherance  thereof,  constituting  a 
part  of  the  crime  charged,  and  not  an  Inde- 
pendent one. 

Error  is  also  assigned  based  on  the  action 
of  the  court  In  receiving  the  verdict  In  the 
absence  of  the  defendants  and  their  counsel. 
The  statute  (B.  &  O.  Com  p.  §  1378)  provides 
that,  if  the  indictment  be  for  a  misdemeanor, 
the  trial  may  be  had  in  the  absence  of  the 
defendant,  If  he  appear  by  counsel,  and  (sec- 
tion 150)  that  after  the  verdict  is  given  and 
before  it  is  filed  the  Jury  may  be  polled  on 
the  request  of  either  party.  It  is  settled 
that  a  trial  is  not  concluded  until  the  verdict 
is  received  and  recorded;  and  therefore,  un- 
der the  statute,  a  defendant  charged  with  a 
misdemeanor  has  the  right  to  be  present  at 
the  rendition  of  the  verdict,  either  In  person 
or  by  his  counsel,  for  the  purpose  of  polling 
the  Jury,  if  he  so  desire,  and  If  he  is  in  cus- 
tody, or  otherwise  deprived  of  this  right 
without  his  fault  the  verdict  cannot  properly 
be  taken  in  the  absence  of  himself  or  counsel. 
The  right  however,  is  conferred  upon  him 
for  his  own  protection  and  benefit,  and,  like 
many  other  rights  accorded  him  by  law,  may 
be  waived,  either  expressly  or  impliedly; 
and  by  the  weight  of  authority,  when  a  de- 
fendant charged  with  a  misdemeanor  Is  pn 
ball,  and  Is  present  either  in  person  or  by  his 
counsel  at  the  commencement  of  and  during 
the  trial,  until  the  cause  is  submitted  to  the 
jury,  and  afterwards  voluntarily  departs 
from  the  court  before  its  adjournment  and 
without  leave,  he  will  be  deemed  to  have 
waived  the  right  to  be  present  on  the  rendi- 
tion of  the  verdict  and  It  may  be  legally  re- 
ceived in  his  absence.  12  Cyc.  528 ;  22  Ency. 
PI.  &  Pr.  929.  Indeed,  many  of  the  courts 
hold  that  this  rule  will  apply  In  a  trial  for  a 
felony.  Frey  v.  Calhoun  Circuit  Judge,  107 
Mich.  130,  64  N.  W.  1047;  Commonwealth  v. 
McCarthy,  163  Mass.  458,  40  N.  E.  766;  Sah- 
linger  v.  People,  102  111.  241 ;  State  v.  Way, 
76  Kan.  928,  93  Pac.  159.  The  theory  is  that 
It  is  the  duty  of  the  defendant  to  be  present 
until  the  close  of  the  trial,  and  if  he  volun- 
tarily absents  himself  the  court  is  not  oblig- 
ed to  await  his  pleasure,  but  may  proceed 
without  him. 

Now,  in  this  case  it  appears  that  the  de- 
fendants and  their  counsel,  without  leave, 
voluntarily  retired  from  the  court  after  the 
case  had  been  submitted  to  the  Jury  and  be- 
fore the  court  had  adjourned ;  and  under  the 
authorities  this  operated  as  a  waiver  of  their 
right  to  be  present  at  the  rendition  of  the 
verdict,  and  authorized  the  court  to  receive  it 
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In  their  absence.  The  failure  of  the  deputy 
•beriff  to  telephone  defendants'  counsel  when 
the  Jury  were  ready  to  report,  In  accordance 
with  his  promise,  cannot  affect  the  question, 
or  make  the  absence  of  counsel  without  the 
consent  of  the  court  any  the  less  voluntary. 
Judgment  affirmed. 


FLORENCB-GOLDFIELD  MINING  CO.  v. 
DISTRICT  COURT  OF  FIRST  JUDICIAL 
DISTRICT  OF  NEVADA  et  al.    (No.  l,768.)t 

(Supreme  Court  of  Nevada.    Aug.  21,  1908.) 

L  Deposits  in  Coubt— Statutory  Provi- 
sion s — Gboun  ds. 

A  mining  lease  required  the  lessee  to  deliver 
the  ore  to  the  lessor,  who  should  ship  or  mill  the 
same,  and  pay  to  the  lessee  a  specified  per  cent, 
of  the  proceeds  of  the  smelter  or  mill  returns. 
The  lessor  sued  the  lessee 'for  damages  for  viola- 
tion of  the  lease,  and  admitted  that  It  had  in  its 
possession  a  specified  sum  representing  the  pro- 
ceeds of  ore,  which  sum  belonged  to  the  lessee. 
Held,  that  the  lessor  was  trustee  for  the  lessee 
for  such  sum,  and  under  Comp.  Laws,  i  3240, 
providing  that  the  court  may  direct  a  party 
holding  property  as  trustee  for  the  adverse  party 
to  deposit  the  same  in  court,  etc,  the  court 
could,  on  motion  of  the  lessee,  require  the 
lessor  to  pay  such  sum  Into  court. 

2.  Str-Orr  and  Counterclaim  —  Subject- 
matter—Parties— Mines  and  Minerals- 
Leases. 

A  lessor  in  a  mining  lease,  having  in  its 
possession  as  trust  funds  money  belonging  to  the 
lessee  as  the  proceeds  of  ore  mined  and  delivered 
by  the  lessee  under  provisions  of  the  lease,  can- 
not retain  such  funds  in  order  that  he  may  off- 
set against  the  same  an  amount  of  damages  due 
him  for  a  violation  of  the  lease  by  the  lessee,  for 
a  debt  accruing  to  one  in  his  individual  capacity 
cannot  be  set  off  against  a  debt  due  from  him  as 
trustee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  43,  Set-Off  and  Counterclaim,  ft  100.] 

3.  Deposits  in  Court  —  Jurisdiction  ow 
Court. 

Where  a  lessor,  in  a  mining  lease  stipulating 
that  he  should  dispose  of  the  ore  mined  and  de- 
liTer  to  the  lessee  a  specified  per  cent,  of  the 
proceeds,  admitted,  in  an  action  against  the 
lessee  for  damages  for  violation  of  the  lease, 
that  it  held  proceeds  of  ore  belonging  to  the  les- 
see, and  alleged  that  a  considerable  portion  of 
the  proceeds  were  derived  from  ore  wrongfully 
taken  by  the  lessee  from  ground  expressly  re- 
served from  the  lease,  the  virtual  admission  of 
defendant's  right  to  such  proceeds,  less  some  in- 
definite portion  thereof,  was  sufficient  to  give 
the  court  jurisdiction  to  order  the  lessor  to  pay 
such  proceeds  Into  court,  as  authorized  by  Comp. 
Laws,  f  3240. 

4.  Certiorari— Questions  Reviewable— Ju- 
risdiction or  Court. 

On  certiorari  to  review  an  order  entered  by 
the  district  court  in  a  suit  pending  before  It. 
the  only  question  is  that  of  the  jurisdiction  of 
the  district  court,  and  any  error  in  the  order 
cannot  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  55  174,  176.] 

Certiorari  by  the  Florence-Goldfleld  Min- 
ing Company  against  the  district  court  of 
the  First  Judicial  district  of  Nevada  and 
others  to  review  an  order  made  In  the  court 
my  the  judge  thereof.  Dismissed, 

t  For  opinion  on  rehearing,  see  97  Pac.  681. 
97P.—4 


Edw.  S.  Van  Dyck,  Macbeth  &  May,  and 
R.  G.  Withers,  for  petitioner.  Detch,  Carney 
&  Stevens,  for  respondents. 

NORCROSS,  J.  This  is  an  original  pro- 
ceeding in  certiorari  to  review  an  order, 
made  in  the  respondent  court  by  the  respond- 
ent judge,  requiring  the  petitioner  herein  to 
pay  Into  court  the  sum  of  $117,935.96,  in  the 
case  of  Florence-Goldfleld  Mining  Company, 
a  Corporation,  Plaintiff,  v.  Little-Florence 
Mining  Company,  a  Corporation,  Defendant 

At  the  time  of  the  bringing  of  the  action 
In  the  lower  court  the  defendant  corpora- 
tion, Little-Florence  Mining  Company,  was 
the  owner  of  a  mining  lease  upon  the  prop- 
erty of  the  plaintiff  corporation  in  the  Gold- 
field  mining  district  Plaintiff  brought  Its 
suit  against  the  defendant  for  the  sum  of 
$50,000  damages,  because  of  the  alleged  viola- 
tion of  the  terms  of  the  lease.  To  this  com- 
plaint the  defendant  filed  an  answer,  deny- 
ing all  of  plaintiff's  allegations  of  damages, 
and  set  np  a  cross-complaint,  alleging :  "That 
on  the  11th  day  of  April,  1908,  and  prior  to 
the  filing  of  the  complaint  in  this  action,  the 
plaintiff  had  in  its  possession  and  under  its 
control  about  the  sum  of  $100,000  belonging 
to  this  defendant,  as  Its  proportion  of  the 
proceeds  derived,  from  the  sale  of  ores  ex- 
tracted by  the  defendant  from  the  premises 
Included  In  the  Little-Florence  lease,  prior  to 
said  date,  and  which  by  the  terms  of  said 
lease  the  plaintiff  should  have  paid  over  to 
the  defendant"  Thereupon  the  defendant 
corporation  noticed  a  motion  to  require  the 
plaintiff  to  pay  into  court  the  sum  of  $100,- 
000,  "the  subject  of  this  action."  The  mo- 
tion was  based  upon  the  following  grounds: 
"That  it  appears  upon  the  face  of  the  plead- 
ings in  said  action  that  said  defendant  and 
cross-complainant  was  operating  a  lease  upon 
the  property  of  plaintiff ;  and  that  under  and 
by  virtue  of  said  lease,  and  in  compliance 
with  the  covenants  thereof,  had  extracted 
large  quantities  of  ore,  which  were  delivered 
to  plaintiff,  and  that  plaintiff  is  holding  as 
trustee  defendant's  and  cross-complainant's 
proportion  of  said  proceeds,  amounting  to  the 
sum  of  one  hundred  thousand  dollars  ($100,- 
000)." 

Before  hearing  upon  this  motion  the  plain- 
tiff, by  leave  of  court  filed  an  amended  com- 
plaint in  which  it  was  alleged  that  in  viola- 
tion of  the  terms  of  the  lease  the  defendant 
had  removed  the  ground  underneath  and 
within  five  feet  of  certain  levels,  and  within 
ten  feet  of  the  main  working  shaft  The 
complaint  further  alleged:  "*  •  *  That 
the  ground  underneath  said  levels  and 
around  said  working  shaft  so  wrongfully  re- 
moved by  said  defendant  contains  or  did  con- 
tain deposits  of  gold-bearing  ore  of  great 
value,  and  the  proceeds  derived  from  the  sale 
thereof  was  and  is  now  the  sole  property  of 
the  plaintiff  under  the  terms  and  conditions 
of  said  lease,  and  said  defendant  has  no 
right  title,  or  interest  therein  or  thereto  { 


Digitized  by 


60 


97  PACIFIC 


REPORTER. 


(Not. 


and  plaintiff  alleges  that  a  considerable  por- 
tion of  the  proceeds  of  the  ore  broken  and 
raised  from  said  premises  by  said  defend- 
ant, which  has  come  Into  the  hands  of  the 
plaintiff  and  Is  now  held  by  It,  was  derived 
from  ore  so  wrongfully  taken  by  said  de- 
fendant from  said  ground.  Plaintiff  further 
alleges  that  under  the  terms  and  provisions 
of  said  lease  said  defendant  was  required  to 
work  said  property  in  a  thorough  and  work- 
manlike manner,  looking  to  the  preservation 
and  further  development  of  same  as  a  work- 
able mine;  but  plaintiff  avers  that  said  de- 
fendant has  not  so  worked  said  property,  but, 
on  the  contrary,  has  disregarded  said  provi- 
sion, and  violated  the  terms  of  said  lease  or 
contract,  and  has  worked  and  managed  said 
mine  and  the  various  tunnels,  drifts,  shafts, 
or  excavations  in  such  a  reckless  and  care- 
less manner  as  to  Injure  and  damage  the 
same  and  to  seriously  diminish  the  value  of 
plaintiff's  property  as  a  workable  mine.  That 
the  plaintiff  has  been  damaged  by  the  wrong- 
ful acts  complained  of  In  the  sum  of  one 
hundred  and  twenty-flve  thousand  dollars 
($125,000)."  By  stipulation  of  the  parties  the 
answer  and  cross-complaint  of  the  defendant 
was  considered  as  the  answer  to  the  amend- 
ed complaint 

By  the  terms  of  the  lease,,  a  copy  of  which 
was  made  a  part  of  the  complaint,  it  was 
provided  that  the  lessee  was  "to  not  ship  any 
ore,  but  to  deliver  all  ore  broken  and  raised 
from  said  mining  property  or  premises  to  the 
lessor,  the  shipping  ore  to  be  sacked  by  and 
at  the  expense  of  the  lessee,  and  all  ore, 
whether  shipping  or  milling  ore,  to  be  ship- 
ped or  milled  by  and  under  the  control  and 
direction  of  the  lessor,  who,  after  deducting 
the  expense  thereof,  shall  render  and  pay  to 
the  lessees  80  per  cent  on  $50  and  under, 
and  on  ore  over  $50  value,  75  per  cent  of  the 
proceeds  of  the  net  smelter  or  mill  returns, 
thereof,  less  the  reduction  hereinafter  pro- 
vided for ;  the  lessee  retaining  the  balance  of 
such  proceeds.  The  net  smelter  or  mill  re- 
turns shall  be  the  assay  value  of  the  ore  re- 
turned by  the  mill  or  smelter,  with  deduc- 
tions, less  the  cost  of  transporting  the  ore 
from  the  mine  to  the  mill  or  smelter  and 
the  charge  of  milling  or  smelting  the  same. 
Said  ore  to  be  shipped  or  milled  within  a 
reasonable  time  after  having  been  brought 
to  the  surface  and  prepared  therefor,  and  all 
ore  broken  and  raised  and  remaining  undis- 
posed of  upon  the  determination  of  this  lease, 
that  cannot  then  be  profitably  smelted  or 
milled,  shall  be  and  become  the  property  of 
the  lessor,  unless  the  lessees  within  ten  days 
from  the  date  of  said  determination  request 
the  lessor,  In  writing,  to  have  said  ore  smelt- 
ed or  milled."  Upon  the  hearing  of  the  mo- 
tion it  was  admitted  by  the  plaintiff,  peti- 
tioner herein,  that  it  had  in  its  possession 
the  sum  of  $117,935.96,  representing  the 
amount  of  receipts  from  ore  from  defend- 
ant's lease  shipped  by  the  plaintiff  in  accord- 
ance with  the  provisions  of  the  lease,  and 


which  amount  would  have  been  the  defend- 
ant's portion  of  the  proceeds,  had  all  provi- 
sions of  the  lease,  been  complied  with. 

The  order  in  question  in  this  proceeding 
is  based  upon  the  provisions  of  section  145 
of  the  civil  practice  act  (Comp.  Laws,  8  3240), 
which  reads  as  follows:  "When  it  is  admit- 
ted, by  the  pleading  or  examination  of  a 
party,  that  he  has  In  his  possession,  or  under 
his  control,  any  money  or  other  thing  capa- 
ble of  delivery,  which,  being  the  subject  of 
litigation,  is  held  by  him  as  trustee  for  an- 
other party,  or  which  belongs  or  is  due  to 
another  parry,  the  court  may  order  the  same, 
upon  motion,  to  be  deposited  In  court,  or  de- 
livered to  such  party,  upon  such  conditions 
as  may  be  Just  subject  to  the  further  direc- 
tion of  the  court"  It  is  contended  by  counsel 
for  petitioner  that  the  court  had  no  Juris- 
diction to  make  the  order  in  question,  for 
the  reason  that  it  is  not  only  not  admitted 
that  it  has  the  sum  of  money  In  question 
In  Its  possession,  which  it  holds  as  trustee 
for  the  defendant  corporation,  but  on  the 
contrary,  it  alleges  that  the  defendant  is  in- 
debted to  it  In  an  amount  larger  than  the 
sum  directed  to  be  paid  into  court  The  mon- 
eys which  the  plaintiff  corporation  from  time 
to  time  received  as  the  proceeds  from  ore 
extracted  from  defendant's  lease,  after  de- 
ducting Its  royalty  therefrom,  must  be  re- 
garded as  being  held  by  it  as  trustee.  The 
ore  extracted  from  the  leased  premises  was 
the  property  of  the  lessee,  subject  to  the 
royalty  upon  the  same.  By  the  terms  of  the 
lease  this  ore  was  required  to  be  delivered 
to  the  plaintiff  corporation,  which  shipped  it 
in  its  name  to  the  ore  reduction  works,  re- 
ceived the  proceeds  thereof,  deducted  the  ex- 
pense of  treatment  other  proper  charges,  its 
royalty,  and  the  balance  was  to  be  paid  to 
the  lessee  to  whom  In  equity  it  belonged. 

Of  the  $117,935.96,  which  the  plaintiff  In 
the  lower  court  admitted  would  be  due  the 
defendant  from  the  proceeds  of  ore  from  the 
lease,  providing  the  lessee  had  complied  with 
the  terms  and  conditions  of  the  lease,  a  por- 
tion of  it  is  claimed  to  be  held  to  recoup  the 
plaintiff  for  damages  alleged  to  be  due  plain- 
tiff for  violating  the  terms  of  the  lease  as  to 
the  manner  in  which  the  leased  premises 
should  have  been  mined.  Another  portion  of 
it  Is  claimed  to  be  the  absolute  property  of 
the  plaintiff,  for  the  reason  that  It  is  alleged 
to  be  from  ore  which  the  defendant  extracted 
from  ground  reserved  from  the  lease  and 
belonging  exclusively  to  the  plaintiff.  Plain- 
tiff has  no  right  to  retain  In  Its  possession 
trust  funds  belonging  to  the  defendant  in 
order  that  he  may  offset  against  such  funds 
an  amount  of  damages  alleged  to  be  due  it 
for  a  violation  of  the  terms  of  a  contract; 
for  the  reason  that  a  debt  accruing  to  one  in 
his  individual  capacity  cannot  be  set  off 
against  a  debt  due  from  him  as  trustee. 
First  Nat.  Bank  v.  Barnum,  58  Mich.  124, 
315,  24  N.  W.  543,  25  N.  W.  202,  55  Am.  Rep. 
660;  Abbott  v.  Foote,  146  Mass.  333,  15  N.  B. 
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173,  4  Am.  SL  Rep.  314 ;  Poe  v.  Snowden,  70 
Md.  383,  17  Atl.  377;  Owens  v.  Barroll,  88 
Md.  204,  40  Atl.  880;  Dillon  v.  Insurance  Co:, 
44  Md.  386;  Tagg  v.  Bowman,  80  Pa.  376; 
Peters  v.  Bank,  86  Tenn.  224,  6  S.  W.  133; 
25  Am.  &  Eng.  Enc.  of  L.  533 ;  28  Am.  &  Eng. 
Enc.  of  L.  1016;  Lewln  on  Trusts,  p.  285; 
Perry  on  Trusts,  5  863.  So  far  as  plaintiff's 
claim  is  concerned,  we  do  not  think  it  would 
affect  the  power  of  the  court  to  direct  the 
payment  into  court  of  an  amount  of  money 
admitted  to  be  held  in  trust 

If  it  were  contended  that  all  of  this  money 
was  from  the  proceeds  of  ore,  which  ore  was 
Itself  the  property  of  the  plaintiff,  because 
extracted  from  ground  expressly  reserved 
from  the  lease,  the  case  would  be  different; 
for  then  there  would  be  no  admission  that 
any  of  this  money  was*  held  by  plaintiff  as 
trustee  for  defendant.  The  allegation  in 
plaintiff's  complaint  In  this  regard  is  as  fol- 
lows: "Plaintiff  alleges  that  a  considerable 
portion  of  proceeds  of  the  ore  broken  and 
raised  from  said  premises  by  said  defendant, 
which  has  come  into  the  hands  of  the  plain- 
tiff and  is  now  held  by  It,  was  derived  from 
ore  so  wrongfully  taken  by  said  defendant 
from  said  ground."  The  allegation  is  very 
Indefinite  as  to  what  amount  is  claimed  to 
rightfully  belong  to  plaintiff  as  the  proceeds 
from  ore  taken  from  its  ground;  but  as  not 
all  of  It,  nor  any  specific  amount,  is  so  claim- 
ed, there  is,  in  effect,  an  admission  that  all 
of  it,  less  some  indefinite  portion  so  held  by 
plaintiff,  belongs  to  defendant  This  virtual 
admission  was,  we  think,  under  the  provi- 
sions of  the  statute  quoted,  sufficient  to  give 
the  court  Jurisdiction  to  make  the  order 
sought  by  this  proceeding  to  be  annulled. 
Daniell's  Chancery  Pi.  &  Pr.  p.  1779.  If  there 
was  any  error  In  the  order  made  such  order 
could  not  be  considered  in  this '  proceeding ; 
for  the  only  question  that  can  be  determined 
upon  certiorari  is  that  of  jurisdiction. 

The  court  having  jurisdiction  to  make  an 
order  in  the  premises,  the  writ  is  dismissed. 
Respondents  are  entitled  to  their  costs. 

TALBOT,  a  J.,  and  SWEENEY,  J.,  con- 
cox. 


STATE  v.  WAINRIGHT. 
/Supreme  Court  of  Washington.   Aug.  8,  1908.) 
1.  Extortion  —  Offenses  —  Statutes— Con  - 

8TBUCTC0N. 

BaMnger's  Ann.  Codes  &  St.  §7218  (Pierce's 
Code.  {  1730),  punishing  any  officer  corruptly 
extorting  any  "greater  feea  for  any  services1' 
than  by  law  are  allowed  or  demanding  under 
color  of  office  any  promise  securing  the  payment 
of  a  "greater  sum  of  money  for  any  service" 
than  he  is  authorised  by  law  to  demand,  defines 
"extortion"  as  the  corrupt  exaction  of  greater 
fres  for  official  services  than  are  allowed  by 
'aw,  or  the  taking  under  color  of  office  of  a 
promise  securing  the  payment  of  excessive  fees, 
and  contemplates  an  exaction  of  an  excessive 
amount  when  the  right  exists  to  demand  some 
amount  within  lawful  provisions  because  of  ac- 


tual services  rendered,  and  the  exaction  must 
be  for  real  or  pretended  official  services  de- 
manded of  one  who  at  least  believes  himself  to 
be  under  legal  obligations  to  pay  something,  and 
without  the  right  existing  on  the  one  hand  to 
demand  legal  fees  for  services  actually  rendered, 
and  without  the  obligation  of  another  to  pay 
legal  fees,  there  can  be  no  extortion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Extortion,  §  6 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2622-2624.] 

2.  Sake— Information— Issues— Proof. 

An  information  charged  that  accused  cor- 
ruptly extorted  money  for  services  as  coroner- in 
an  inquest  on  the  body  of  a  decedent  No  in-, 
quest  was  held,  and  prosecutor  paid  accused  a 
specified  sum  in  cash  and  agreed  to  pay  an  ad- 
ditional sum  on  accused  agreeing  not  to  hold  an 
inquest   Held  not  to  sustain  the  information. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;  Geo.  A  Joiner,  Judge. 

George  L.  Wainrlght  was  convicted  of  ex- 
tortion, and  he  appeals.  Reversed  and  re- 
manded. 

Dave  Hammack  and  Smith  &  Brawley,  for 
appellant   M.  P.  Hurd,  for  the  State. 

HAD  LEY,  C.  J.  The  appellant  was  prose- 
cuted and  convicted  in  this  action  for  the 
crime  of  extortion.  The  body  of  the  infor- 
mation upon  which  the  prosecution  was  based 
reads  as  follows:  "George  L.  Wainrlght  Is 
accused  by  M.  P.  Hnrd,  as  prosecuting  attor- 
ney of  Skagit  county,  state  of  Washington, 
of  the  crime  of  extortion,  committed  as 
follows:  He,  the  said  George  L.  Walnright 
in  the  county  of  Skagit  state  of  Washington, 
on,  upon,  or  about  the  18th  day  of  February, 
1907,  then  and  there  being  the  duly  elected 
qualified,  and  acting  coroner  of  Skagit  coun- 
ty, Wash.,  and  whose  fees  are  stated  by 
law,  did  unlawfully,  corruptly,  extorslvely, 
and  by  color  of  his  said  office,  extort,  levy, 
demand  of  and  from  one  Sam  Exktrom  the 
sum  of  one  hundred  dollars.  ($100.00),  law- 
ful money  of  the  United  States  of  America, 
and  of  which  sum  he,  the  said  George  L. 
Wainrlght,  did  then  and  there  unlawfully, 
corruptly,  extorslvely,  and  by  color  of  his 
said  office,  extort  levy,  demand,  and  receive 
of  and  from  the  said  Sam  Exktrom  the  sum 
of  eighty  dollars  ($80.00),  lawful  money  of 
the  United  States  of  America,  and  then 
and  there  unlawfully,  corruptly,  extorslvely, 
and  by  color  of  his  said  office,  did  extort, 
levy,  and  demand  a  promise  of  the  said  Sam 
Exktrom  the  balance  of  said  sum  of  one 
hundred  dollars  ($100.00),  to  wit  the  ad- 
ditional sum  of  twenty  dollars  ($20.00),  law- 
ful money  of  the  United  States  of  America, 
to  be  paid  forthwith  to  one  Jasper  Hollman 
for  him,  the  said  George  L.  Wainrlght  as  cor- 
oner aforesaid,  and  which  said  sum  of  twen- 
ty dollars  ($20.00),  on,  upon,  or  about  the  said 
18th  day  of  February,  1907,  was  paid  by  the 
said  Sam  Exktrom  to  the  said  Jasper  Holl- 
man for  the  said  George  L.  Wainrlght  as 
coroner  aforesaid,  and  all  of  which  said  sums 
of  money  aforesaid  were  then  and  there,  as 
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aforesaid,  extorted,  levied,  ,  demanded,  and 
received  by  the  said  George  L.  Wainright,  as 
such  coroner,  of  and  from  the  said  Sam 
Exktrom,  as  and  for  a  fee  for  services  in 
his,  the  said  George  L.  Wainrlght's,  official 
capacity  as  county  coroner  aforesaid  in  con- 
nection with  an  inquest  upon  one  McGovern, 
and  which  said  sums  of  money  aforesaid  so 
extorted,  claimed,  and  received  for  fees,  were 
greater  than  Is  stated  and  allowed  by  law; 
contrary  to  the  law  In  such  cases  made  and 
provided  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  Washington."' 
The  statute  Invoked  in  behalf  of  the  prosecu- 
tion Is  found  in  section  7218,  Ballinger's  Annr 
Codes  &  St  (Pierce's  Code,  8  1730)  and  is  as 
follows:  "If  any  officer,  whose  fees  are  stat- 
ed by  law,  shall  corruptly  exact  or  extort 
any  greater  fees  for  any  services  than  by 
law  are  stated  and  allowed,  or  shall  levy, 
demand,  receive,  or  take  under  color  of  his 
office  any  bond,  bill,  or  note,  or  other  assur- 
ance or  promise  whatever,  securing  the  pay- 
ment of  a  greater  sum  of  money  for  any 
■service  than  he  Is  by  law  authorized  to  de- 
mand or  receive,  he  shall,  on  conviction  there- 
of, be  imprisoned  in  the  county  Jail  not  ex- 
ceeding one  year,  and  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars." 

It  will  be  observed  that,  briefly  stated,  the 
statute  defines  the  crime  as  the  corrupt  ex- 
action of  greater  fees  for  official  services 
than  are  allowed  by  law,  or  the  taking  under 
color  of  office  of  a  promise  securing  the  pay- 
ment of  fees  In  excess  of  those  stated  by 
law.  The  information  in  this  case  makes 
averments  which  extend  to  both  phases  of 
the  statute;  that  is  to  say,  the  charge  is 
made  that  $80  was  actually  exacted  and  re- 
ceived by  appellant,  and  also  that  he  ex- 
acted a  promise  for  the  payment  of  $20 
more.  The  statute  refers  to  "greater  fees 
for  any  services,"  which  can  only  mean  for 
some  services  actually  rendered  by  the  of- 
ficer in  the  line  of  his  official  duties.  The 
information  charges  that  the  exaction  was 
made  as  a  fee  for  services  of  appellant  in 
his  official  capacity  as  county  coroner  in  con- 
nection with  an  Inquest  upon  one  McGovern. 
The  proofs,  however,  do  not  sustain  the  in- 
formation. The  appellant  held  no  Inquest 
whatever  upon  the  body  of  said  McGovern. 
There  is  no  dispute  about  this.  The  claim, 
as  made  in  the  testimony  of  the  state,  is 
that  appellant  suggested  to  one  Exktrom, 
who  is  mentioned  in  the  information,  that  if 
an  inquest  should  be  held  the  result  might 
involve  Exktrom  as  in  some  way  connected 
with  the  cause  of  McGovern's  death.  Exk- 
trom claims  that  appellant  proposed  to  him 
that,  if  he  would  pay  to  appellant  $100  as 
the  county's  expenses  in  the  matter,  no  In- 
quest would  be  held,  and  that  Exktrom  at 
once  procured  and  paid  to  appellant  $80  in 
cash  and  promised  to  procure  and  deliver 
to  another  for  appellant  $20  more.  Appellant 
denies  that  he  ever  made  such  a  proposition, 


and  denies  that  he  received  $80  cash  or  any 
other  sum  from  Exktrom,  but  says  he  decided 
not  to  hold  an  inquest,  and  thereupon  Exk- 
trom, who  said  he  was  a  friend  of  the  de- 
ceased, volunteered  to  say  that  he  would 
raise  and  pay  $20  so  that  the  county  would 
be  at  no  expense  in  the  matter.  Concerning 
the  relative  weight  of  this  testimony  we 
have  nothing  to  do,  as  that  is  for  the  Jury  if 
the  cause  should  have  gone  to  the  Jury ;  but 
we  have  stated  the  respective  theories  ad- 
vanced in  the  evidence  of  both  the  state  and 
the  accused,  in  order  that  it  may  be  seen 
that  the  appellant  rendered  no  actual  serv- 
ices for  which  he  could  charge  even  legal 
fees,  and  that  Exktrom  was  under  no  legal 
obligation  in  the  premises  to  pay  any  sum 
as  fees.  Without  the  right  existing,  upon 
the  one  hand,  to  demand  legal  fees  for  serv- 
ices actually  rendered,  and  without  the  ob- 
ligation of  Exktrom,  upon  the  other  hand, 
to  pay  lawful  fees,  there  could  have  been  no 
extortion  of  "greater  fees,"  for  clearly  the 
statute  contemplates  an  exaction  of  an  ex- 
cessive amount  when  the  right  exists  to  de- 
mand some  amount  within  lawful  provisions 
because  of  actual  services  rendered.  In  oth- 
er words,  the  exaction  must  be  for  real  or 
pretended  official  services  demanded  of  one 
who  at  least  believes  himself  to  be  under  le- 
gal obligations  to  pay  something,  and  not 
for  merely  declining  to  discharge  an  official 
service ;  the  demand  being  made  of  one  who 
is  not,  and  who  knows  he  is  not,  under  legal 
obligations  to  pay  any  amount  "Consequent- 
ly the  evidence  must  show  that  the  fees  were 
for  real  or  pretended  official  services,  and 
that  they  were  demanded  from  some  one 
from  whom  the  officer  had  a  right  to  de- 
mand them."  5  Ency.  of  Evidence,  p.  719. 
See,  also,  Collier  v.  State,  65  Ala.  125 ;  Run- 
nells  v.  Fletcher,  15  Mass.  525;  Shattuck  v. 
Woods,  1  Pick.  (Mass.)  171 ;  Hays  v.  Stewart, 
8  Tex.  358;  Ferkel  v.  People,  16  111.  App. 
310.  Motion  in  arrest  of  Judgment  was  made 
by  appellant,  on  the  ground  that  the  evi- 
dence was  not  sufficient  to  sustain  the  charge. 
The  motion  was  denied.  For  the  foregoing 
reasons  we  think  the  denial  of  the  motion 
was  erroneous. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  va- 
cate the  Judgment  to  grant  the  motion  in 
arrest  of  judgment  and  to  dismiss  the  action. 

FULLERTON,  MOUNT,  and  RUDKIN,  JJ., 
concur. 


FARRELL  CO.  v.  IHRIG. 

(Supreme  Court  of  Washington.    Aug.  21, 
1908.) 

Appeal  and  Ebbob — Review  —  Discretion — 
Gbant  of  New  Tbial. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  granting  of  a  new  trial  because  of 
insufficiency  of  evidence  to  support  the  verdict 
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»  discretionary,  and  the  exercise  of  such  dis- 
cretion by  the  trial  court,  in  the  absence  of 
abuse,  will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  §  8871.] 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Action  by  the  Farrell  Company  against 
Mrs.  C  Ibrig.  From  an  order  granting  plain- 
tiff a  new  trial,  defendant  appeals.  Af- 
firmed. 

Kerr  &  McCord  and  Vince  H.  Faben,  for 
appellant.  Frank  M.  Egan  and  Hlggins,  Hall 
&  HaJveratadt,  for  respondent 

CROW,  J.    Action  commenced  January  8, 
1907,  by  the  Farrell  Company,  a  corporation, 
against  Mrs  C.  Ihrig,  In  forcible  entry  and 
detainer,  to  recover  possession  of  real  estate 
in  the  city  of  Seattle.  The  plaintiff  alleged 
that  It  had  leased  the  property  to  the  defend- 
ant at  a  monthly  rental  of  $300,  payable  in 
advance  on  the  1st  day  of  each  month ;  that 
by  proper  legal  notice,  duly  served,  it  had 
terminated  such  tenancy;  and  that  the  de- 
fendant wrongfully  continued  in  possession. 
Upon  the  giving  of  bond,  a  writ  of  restitution 
was  issued,  under  which  the  defendant  was 
evicted,  and  the  plaintiff  was  placed  in  pos- 
session pending  the  prosecution  of  this  ac- 
tion. The  defendant,  by  her  answer  and  evi- 
dence, contended  that  on  or  about  May  1, 
1905,  the  plaintiff  had  leased  the  property  to 
one  Thomas  Cars  tens,  for  a  term  of  three 
years  from  that  date,  at  a  rental  of  $800  per 
month ;  that,  with  plaintiff's  knowledge  and 
consent,  Carstens,  on  or  about  December  1, 
1905,  assigned  this  lease  to  the  defendant, 
and  placed  her  in  possession;  that  the  lease 
had  been  lost  and  could  not  be  found ;  that, 
once  taking  possession,  the  defendant  had 
continually  paid  monthly  rental  under  the 
lease,  which  the  plaintiff  received;  and  that 
the  defendant  was  entitled  to  continue  in 
possession  until  May  1,  1908.   The  plaintiff 
denied  that  it  had  executed  any  lease  to 
Carstens,  or  that  the  defendant  was  Its  ten- 
ant, except  as  alleged  in  its  complaint.  The 
controlling  issue  between  the  parties  was 
whether  the  three-year  lease  had  been  ex- 
ecuted and  delivered.   On  a  trial  of  this  is- 
sue the  jury  returned  a  verdict  hi  favor  of 
the  defendant   The  plaintiff  filed  and  served 
its  motion  for  a  new  trial,  which  was  granted 
■y  an  order  reading  as  follows :  "It  is  there- 
fore ordered,  adjudged,  and  decreed  that 
aid  motion  for  a  new  trial  be  granted,  upon 
ffce  sole  ground  that  there  is  not  sufficient 
evidence  in  the  case  to  justify  the  verdict" 
from  this  order  the  defendant  has  appealed. 

Appellant's  only  contention  is  that  the  trial 
court  erred  in  granting  the  new  trial.  After 
a  careful  examination  of  all  the  evidence,  we 
do  not  regard  it  as  sufficient  to  sustain  the 
tadmg,  which  the  Jury  must  have  made,  to 
tie  effect  that  the  three-year  lease  had  been 
executed  and  delivered  to  Carstens  and  as- 


signed to  appellant  as  contended  by  her.  As- 
suming, however,  that  the  evidence  offered  by 
appellant  tended  to  sustain  her  allegation  of 
the  execution,  delivery,  and  assignment  of 
the  lease,  yet  the  evidence  of  respondent's 
witnesses  was  direct  and  positive  to  the  ef- 
fect that  no  such  lease  had  ever  been  execut- 
ed or  delivered.  It  also  appeared  that  the 
alleged  lease  could  not  be  found  or  produced. 
We  have  repeatedly  held,  in  actions  where 
there  was  a  substantial  conflict  of  evidence, 
that  the  granting  of  a  new  trial  on  the 
ground  of  Insufficiency  of  evidence  to  support 
the  verdict  of  a  Jury  is  discretionary  with 
the  trial  court  and  that  the  exercise  of  such 
discretion,  in  the  absence  of  its  abuse,  will 
not  be  reviewed  by  this  court  Rotting  v. 
Oleman,  12  Wash.  616, 41  Pac  907 ;  Friedman 
v.  Manley,  21  Wash.  48,  56  Pac.  832; 
O'Rourke  v.  Jones,  22  Wash.  629,  61  Pac 
709.  As  we  find  nothing  in  the  record  sug- 
gesting any  such  abuse,  the  order  granting 
the  new  trial  must  be  sustained. 
The  Judgment  is  affirmed. 

HADLEY,  a  J.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur.  MOUNT  and  ROOT, 
JJ.,  not  sitting. 

TOWNSEND  et  al.  v.  DILSHEIMER  et  al. 

(Supreme  Court  of  Washington.  Aug.  22, 
1908.) 

Pbinotpal  akd  Agent  —  Conveyance  of 
Land — Establishment  or  Relation. 

Where  plaintiffs  executed  a  writing  agree- 
ing to  transfer  to  E.,  as  an  individual,  and  not 
as  agent  for  the  owners,  certain  mining  claims 
in  controversy  for  $10,200,  and  there  were  no 
circumstances  justifying  an  inference  that  the 
real  agreement  was  different  from  that  expressed 
in  the  writing,  all  rights  of  the  parties  were  con- 
cluded thereby,  and  plaintiffs  were  not  entitled 
to  claim  that  E.  was  to  act  as  their  agent  only 
for  the  purpose  of  selling  the  property,  and 
that  they  were  entitled  to  recover  $60,000,  the 
proceeds  of  a  subsequent  sale  of  the  property, 
with  certain  additional  claims,  by  E.  to  a  cor- 
poration. 

Appeal  from  Superior  Court,  Stevens 
County;  W.  O.  Chapman,  Judge. 

Action  by  W.  P.  Townsend  and  others 
against  Sig.  Dllsheimer  and  others,  in  which 
certain  defendants  answered  by  way  of  cross- 
complaint,  asking  the  same  character  of  re- 
lief as  plaintiffs.  From  a  Judgment  of  dis- 
missal of  both  complaint  and  cross-complaint, 
plaintiffs  and  the  cross-complainants  appeal. 
Affirmed. 

Slater  &  Allen,  for  appellants.  Voorhees 
&  Voorhees,  W.  H.  Jackson,  and  Wakefield 
&  Witherspoon,  for  respondents. 

HADLEY,  C.  J.  This  action  was  original- 
ly brought  by  Townsend,  Reynolds,  and 
Wlngham  against  Dllsheimer  and  Ehrllch  to 
recover  what  the  plaintiffs  claim  Is  their  pro- 
portionate share  of  $60,000  as  the  proceeds 
of  the  sale  of  certain  mining  claims  located 
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In  Stevens  county,  Wash.  Dllshelmer  was  a 
part  owner  of  the  claims  with  the  plaintiffs 
and  with  two  others,  Talbott  and  Wurzburg. 
Afterwards  Talbott,  Wurzburg,  and  the  Brit- 
ish Columbia  Copper  Company,  Limited, 
were  brought  into  the  case  as  parties  defend- 
ant It  is  alleged  that  the  plaintiffs  were 
wholly  ignorant  of  the  market  or  actual 
value  of  the  property,  and  bad  no  knowledge 
thereof,  except  such  as  they  obtained  from 
Dllshelmer  and  Ehrlich ;  that  the  latter  were 
well  acquainted  with  the  property,  and  from 
personal  examination  thereof  well  knew  Its 
actual  and  market  value;  that  Dllshelmer 
and  Ehrlich,  knowing  of  the  ignorance  of  the 
plaintiffs  as  to  the  actual  value  of  the  prop- 
erty, and  relying  thereon,  and  knowing  that 
the  claims  were  of  the  value  of  $60,000,  and 
could  be  sold  for  that  sum,  conspired  to- 
gether to  cheat  and  defraud  the  plaintiffs  of 
a  large  portion  of  their  Interests  in  their 
property;  that  in  pursuance  of  such  conspir- 
acy they  represented  to  the  plaintiffs  that 
they  could  procure  a  purchaser  for  $10,000, 
which  sum  was  all  the  property  was  worth 
and  all  that  could  be  obtained  for  it;  that 
the  statement  was  made  for  the  purpose  of 
inducing  the  plaintiffs  to  employ  Dllshelmer 
and  Ehrlich  as  their  agents,  with  authority 
to  sell  the  claims  for  $10,000;  that,  relying 
upon  these  statements,  the  plaintiffs  did  em- 
ploy Dllshelmer  and  Ehrlich  as  their  agents 
to  procure  a  purchaser  for  $10,000,  and  prom- 
ised to  pay  their  said  agents  a  commission 
<8r  making  a  sale  at  that  price ;  that  Ehrlich 
was  in  the  employ  of  P.  Burns  &  Co.,  of  Nel- 
son, B.  C;  that  he  and  Dllshelmer  repre- 
sented to  the  plaintiffs  that  In  order  to  facil- 
itate the  consummation  of  the  sale  the  own- 
ers should  enter  into  a  written  agreement 
giving  Ehrlich  authority  to  transfer  the  prop- 
erty ;  that  such  an  agreement  was  made,  and 
Dllshelmer  and  Ehrlich  represented  that  P. 
Burns  &  Co.  were  the  purchasers ;  that  there- 
after by  different  payments  the  plaintiffs  re- 
ceived and  accepted  their  respective  shares 
of  $10,000  in  cash  as  the  selling  price  of  the 
claims;  that  in  fact  no  sale  was  ever  made 
to  P.  Burns  &  Co.,  but  that  a  sale  was  made 
to  the  British  Columbia  Copper  Company, 
Limited,  at  the  price  of  $60,000,  which  sale 
the  plaintiffs  are  willing  to  approve  and  con- 
firm, provided  they  receive  their  share  of  the 
proceeds  thereof.  The  appointment  of  a  re- 
ceiver for  the  property  Is  asked,  and  an  ac- 
counting is  demanded.  The  defendants  Tal- 
bott and  Wurzburg  answered  the  complaint, 
admitting  its  allegations,  and  by  way  of 
cross-complaint  they  asked  for  themselves 
the  same  character  of  relief  which  the  plain- 
tiffs demanded  in  their  complaint  Dllshelm- 
er, Ehrlich,  and  the  copper  company  answer- 
ed separately,  each  denying  the  material  al- 
legations of  the  complaint  and  cross-com- 
plaint The  cause  was  tried  by  the  court 
without  a  jury,  and  resulted  in  a  judgment 
dismissing  both  the  complaint  and  cross-com- 


plaint The  plaintiffs  and  the  cross-com- 
plainants, Talbott  and  Wurzburg,  have  ap- 
pealed 

The  errors  assigned  are  that  the  court 
erred  In  dismissing  the  second  amended  com- 
plaint and  the  cross-complaint  and  In  render- 
ing judgment  against  appellants.  These  as- 
signments necessarily  Involve  the  whole  evi- 
dence. We  have  read  the  record  of  the  tes- 
timony, which  is  quite  extensive,  and  we  are 
satisfied  that  the  judgment  of  the  court  is 
sustained  thereby.  The  appellants,  together 
with  Dllshelmer,  as  owners  of  the  claims,  ex- 
ecuted a  written  agreement  to  transfer  two 
claims,  the  Napoleon  and  Bonaparte,  to  Ehr- 
lich for  $10,200.  Two  hundred  dollars  was 
paid  at  the  time  of  the  agreement,  and  it  was 
provided  that  that  sum  should  be  used  for 
the  assessment  work  upon  the  claims,  which 
was  done.  The  balance  of  $10,000  was  to  be 
paid  as  follows:  $2,500  in  1  year,  $2,500  in 
18  months,  and  $5,000  in  2  years.  The  pay- 
ments were  all  made  from  time  to  time,  were 
accepted  by  the  several  owners,  and  the 
transfer  was  made.  The  written  agreement 
was  made  with  Ehrlich  as  an  Individual 
transferee,  and  not  with  him  as  agent  for  the 
owners,  sustaining  a  fiduciary  relation  to 
them,  as  alleged  in  the  complaint  and  cross- 
complaint  The  written  agreement  to  trans- 
fer to  Ehrlich  Is  plain  and  unambiguous  in 
all  its  terms.  It  was  signed  by  each  of  the 
appellants  in  person.  They  were  all  fully 
apprised  of  Its  contents.  No  circumstances 
appear  which  justify  evidence  that  the  real 
agreement  was  different  from  that  expressed 
In  the  writing.  The  rights  of  the  parties 
must  therefore  be  determined  by  the  written 
agreement.  The  fact  if  it  were  true,  that 
nearly  a  year  after  this  agreement  Ehrlich 
was  able  to  sell  the  property  to  the  British 
Columbia  Copper  Company,  Limited,  for  $60,- 
000,  is  not  material  to  the  appellants,  who 
sold  and  received  the  price  for  which  they 
at  the  time  deliberately  bargained.  The  evi- 
dence, however,  shows  that  several  other 
claims  were  Included  In  the  deal  with  the 
copper  company,  which  were  not  comprised 
in  the  transfer  from  appellants  to  Ehrlich. 
This  may  to  some  extent  account  for  the 
larger  selling  price  In  the  sale  to  the  copper 
company.  Appellants,  however,  urge  that  the 
additional  claims  were  of  little  value.  The 
evidence  was  in  sharp  conflict  upon  that  sub- 
ject There  was  expert  testimony  to  the  ef- 
fect that  the  additional  claims  are  probably 
of  much  value,  for  the  reason  that  it  Is  be- 
lieved that  the  veins  of  the  Napoleon  and 
Bonaparte  claims  dip  without  the  side  lines 
of  those  claims  and  cross  into  the  others. 

Upon  the  whole  record  of  the  evidence  we 
believe  the  judgment  is  right  and  it  is  af- 
firmed. 

ROOT,  CROW,  and  MOUNT,  JJ.,  concur. 
RUDKIN  and  FULLERTON,  JJn  took  no 
part 
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CAVANAUGH  et  ux.  v.  ROBERTS. 

(Supreme  Court  of  Washington.    Aug.  17, 
1908.) 

1.  Taxation— Delinquent  Taxes— Payment 
—Evidence— Sufficiency. 

Evidence  held  to  support  a  finding  that  a  de- 
linquent tax  had  not  been  paid  by  a  deposit 
with  the  county  treasurer  of  sufficient  funds  for 
that  purpose,  authorizing  a  foreclosure  of  the 
certificate  of  delinquency. 

2.  Same — Certificate  of  Delinquency— Va- 
lidity. 

Under  the  statute  of  1897  (Laws  1897,  p. 
134,  c  70)  a  certificate  of  delinquency  issued  by 
a  county  to  itself  on  January  81,  1898,  for  un- 
paid taxes  for  the  last  half  of  the  year  1895,  is 
valid  as  against  the  objection  that  such  certifi- 
cates could  not  be  issued  to  the  county  until 
after  that  time. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  M.  L.  Cavanaugh  and  wife 
against  Mllnor  Roberts.  From  a  judgment 
for  defendant,  plaintiffs  appeal.  Affirmed. 

S.  S.  Langland,  for  appellants.  Bausman 
ft  Kelleher,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  appellants  to  set  aside  a  tax  deed  Issued 
by  Kkig  county.  Judgment  was  rendered  in 
favor  of  the  defendant,  and  the  plaintiffs  ap- 
peal. 

It  appears  that  on  January  31,  1898,  the 
county  of  King  Issued  a  certificate  of  delin- 
quency to  itself,  for  unpaid  taxes  on  the 
land  In  question  for  the  last  half  of  the  year 
1895.  On  December  31,  1901,  the  county 
commenced  foreclosure  of  this  and  many  oth- 
er certificates  of  delinquency.  In  November, 
1902,  pursuant  to  a  decree  of  foreclosure,  the 
land  was  sold  to  Phillips  Morrison.  The  re- 
spondent, Milnor  Roberts,  has  succeeded  by 
mesne  conveyance  to  the  Interest  of  Mr.  Mor- 
rison. The  complaint  attacks  the  county 
treasurer's  deed  upon  two  grounds:  (1)  That 
the  foreclosure  proceedings  were  irregular; 
and  (2)  that  the  taxes  for  which  the  certifi- 
cate was  issued  were  in  fact  paid. 

The  principal  issue  of  fact  at  the  trial  was 
whether  or  not  the  appellants  had  deposited 
the  money  with  the  treasurer  for  the  pay- 
ment of  the  taxes  due  and  delinquent  upon 
this  tract  of  land  for  the  last  half  of  the 
year  1895.  The  appellants  owned  a  number 
of  tracts  of  land  In  King  county.  The  taxes 
were  delinquent  and  unpaid,  and  certificates 
of  delinquency  had  been  issued  against  all  of 
the  lands  belonging  to  the  appellants.  In  the 
year  1899  the  appellants  deposited  something 
more  than  $1,600  with  the  county  treasurer 
of  King  county  for  the  purpose  of  redeeming 
these  certificates  and  paying  subsequent  tax- 
es. The  appellahts'  son  at  that  time  was  a 
clerk  in  the  office  of  the  county  treasurer, 
and  directed  the  application  of  this  money. 
It  was  applied  to  the  redemption  of  all  the 
outstanding  certificates,  with  the  exception 
of  the  one  In  question;  but  taxes  were  paid 
on  this  tract  of  land  subsequent  to  the  year 


1895.  The  certificate  of  delinquency,  how- 
ever, was  not  redeemed  for  that  year,  be- 
cause sufficient  funds  had  not  been  deposited 
therefor.  The  evidence  fairly  shows  that  the 
appellants'  son,  who  was  attending  to  the 
matter,  was  notified  to  that  effect  He  testi- 
fied that  money  more  than  sufficient  was  de- 
posited to  redeem  this  certificate,  and  that 
a  balance  was  returned  to  him.  This  fact 
was  denied  by  the  county  treasurer  and  his 
deputies,  who  had  charge  of  the  matter,  who 
testified  that  no  money  was  returned  to  the 
appellants,  or  their  son,  but  that  on  the 
other  hand,  the  son  of  the  appellants  was  no- 
tified, and  knew,  that  sufficient  funds  had  not 
been  deposited  to  redeem  this  certificate,  and 
that  the  son  was  requested  upon  different  oc- 
casions to  make  a  deposit  sufficient  for  that 
purpose,  and  refused  to  do  so.  Upon  this 
state  of  the  evidence,  we  think  the  trial  court 
properly  found  that  the  delinquent  tax  for 
the  year  1895  had  not  been  paid,  nor  suffi- 
cient funds  deposited  with  the  county  treas- 
urer for  that  purpose. 

Appellants  argue  that  the  foreclosure  pro- 
ceedings were  void,  because  the  certificate  of 
delinquency  was  issued  on  January  31,  1898, 
while  under  the  statute  of  1897  (Laws  1897, 
p.  134,  c  70)  such  certificates  could  not  be 
Issued  to  the  county  until  after  that  time. 
But  we  have  held  otherwise  In  Jefferson 
County  v.  Trumbull,  34  Wash.  276,  75  Pac. 
876,  and  Washington  Timber  Company  v. 
Smith,  34  Wash.  625,  76  Pac.  267. 

Several  o{her  questions  of  a  similar  char- 
acter, and  also  the  constitutionality  of  the 
revenue  act  are  presented  In  appellants' 
brief.  These  questions  are  completely  an- 
swered by  respondent  in  bis  brief,  and,  Inas- 
much as  we  have  passed  upon  all  these  ques- 
tions In  many  cases  heretofore,  we  think  it 
unnecessary  to  consider  them  further  in  this 
case. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  therefore  affirmed. 

CROW,  RUDKIN,  and  DUNBAR,  JJ.,  con- 
cur. 


MILLER  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.   Aug.  17, 
1908.) 

1.  Municipal  Corporations— Special  As- 
sessments— Penalties. 

Where  special  assessments  are  levied  by  a 
city  for  street  improvements,  the  city  has  power 
to  impose  and  collect  a  penalty  and  interest  on 
delinquent  payments  beyond  the  actual  necessi- 
ties of  the  fund,  which  penalties  and  interest 
become  a  part  of  the  fund. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  1237.] 

2.  Same— Ownership  of  Excess. 

Seattle  City  Charter,  art  8.  8  17,  provides 
that  any  funds  remaining  in  the  treasury  be- 
longing to  the  fund  of  any  local .  improvement 
district,  after  payment  of  the  whole  cost  and 
expense  of  the  improvement  shall  be  refunded, 
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on  dema"d.  to  the  amount  of  Bach  overpayment, 
and,  if  there  shall  be  such  an  excess  In  the  as- 
sessment of  any  person  who  shall  not  have  paid 
his  assessment,  a  rebate  shall  be  allowed.  Held, 
that  where  an  excess  remained  in  a  special  as- 
sessment fund,  after  satisfaction  of  all  charges 
against  it,  by  virtue  of  the  collection  of  penal- 
ties and  interest,  such  excess  belonged  to  all 
who  had  contributed  to  the  fund  in  proportion 
to  the  amount  of  their  original  valid  assess- 
ments, and  not  to  a  delinquent  property  owner, 
who  paid  in  nearly  the  whole  balance  after  the 
cost  of  the  improvement,  etc.,  had  been  paid. 

a  Same— Actions  fob  Excess — Limitations. 

Under  Seattle  City  Charter,  art.  8,  §  17, 
limiting  the  right  of  property  owners  who  had 
been  assessed  for  a  local  improvement  to  de- 
mand repayment  from  an  excess  remaining  in  the 
fund  after  paying  all  charges  against  it  to  two 
ears,  and  providing  that  it  demand  should  not 
e  made  within  that  time  the  excess  should  be 
transferred  to  the  general  fund,  property  own- 
ers, after  the  expiration  of  four  years  from  the 
date  of  the  payment  of  the  last  outstanding  war- 
rants, were  barred  from  recovering  any  portion 
of  such  excess  as  against  the  city. 

4.  SamE—V  AUDITS'— CONSTITUTIONAL    Pbo VI- 
SION. 

Seattle  City  Charter,  art.  8,  |  17,  requir- 
ing demand  to  be  made  by  property  owners  hav- 
ing paid  assessments  for  local  improvements  for 
a  rebate  from  an  excess  in  the  fund  after  pay- 
ing all  outstanding  warrants  against  it  within 
two  years,,  was  a  reasonable  and  valid  statute 
of  limitations,  and  was  not  in  violation  of 
Const  art.  7,  §  5,  declaring  that  no  tax  shall  be 
levied  except  in  pursuance  of  the  law,  and  that 
every  law  imposing  a  tax  shall  state  distinctly 
the  object  of  the  same,  to  which  only  it  shall  be 
applied. 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Grlffln,  Judge. 

Action  by  C.  M.  Miller  against  the  city  of 
Seattle.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  dismissed. 

Scott  Calhoun,  King  Dykeman,  and  H.  D. 
Hughes,  for  appellant  C.  M.  Miller,  for  re- 
spondent. 

MOUNT,  J.  This  action  was  brought  to 
recover  on  account  of  a  balance  which  was 
left  in  a  local  street  Improvement  fund  after 
all  outstanding  warrants  had  been  paid.  The 
trial  court  entered  a  judgment  In  favor  of 
the  plaintiff  as  prayed  for.  The  defendant 
appeals. 

The  cause  was  tried  below,  and  comes  here 
.  on  an  agreed  statement  of  facts,  in  substance 
as  follows :  In  1896  the  city  of  Seattle  crea- 
ted a  local  assessment  district,  and  levied  as- 
sessments upon  the  property  benefited,  for 
paving  Cherry  street  in  the  city.  The  assess- 
ments levied  were  sufficient  to  pay  the  actual 
cost  of  the  improvement  and  no  more,  pro- 
vided the  assessments  were  paid  before  de- 
linquency. The  city  ordinances  provide  that 
assessments  became  due  on  December  24, 

1896,  and  became  delinquent  January  28, 

1897.  After  delinquency  a  penalty  of  5  per 
cent,  together  with  current  Interest,  was 
added  up  to  June  1,  1897,  and  thereafter  in- 
terest was  added  at  the  rate  of  15  per  cent. 
All  amounts  collected  were  paid  into  the  lo- 
cal improvement  fund,  and  when  sufficient 
funds  were  collected  the  outstanding  war- 


rants were  called  and  paid.  Warrants  bore 
Interest  at  the  rate  of  10  per  cent  One  J.  D. 
Lowman  did  not  pay  the  assessment  on  his 
property.  The  same  became  delinquent,  and 
remained  so  for  nearly  five  years.  He  was 
the  last  to  make  payment  into  the  fund.  On 
June  28,  1902,  he  paid  the  assessment  to- 
gether with  the  penalty  and  interest  against 
lots  owned  by  him.  On  July  81,  1902,  the 
last  outstanding  warrant  against* this  fund 
was  paid.  By  reason  of  the  penalty  and  in- 
terest which  had  accumulated  on  delinquent 
payments,  a  balance  of  $699.23  remained  in 
the  fund  after  all  warrants  drawn  against 
the  fund  had  been  paid.  The  portion  of  this 
balance  paid  by  Mr.  Lowman  was  $542.12. 
The  total  balance  of  $699.23  remained  in  the 
local  fund  until  March  19,  1904.  On  that 
date  It  was  transferred  by  ordinance  to  the 
general  fund  of  the  city.  Mr.  Lowman  as- 
signed his  interest  in  this  $542.12  to  the 
plaintiff,  who,  on  June  4,  1906,  made  a  de- 
mand upon  the  city  for  a  refund  of  that 
amount,  which  the  city  refused  to  make.  On 
March  8,  1907,  this  action  was  begun.  The 
trial  court  was  of  the  opinion  that  the  pen- 
alty and  interest  were  collected  by  reason  of 
the  assessment  and  became  a  part  of  the 
local  improvement  fund,  in  which  the  city 
had  no  interest  but  was  merely  a  trustee, 
and  that  the  surplus  remaining  in  the  fund 
after  the  debts  were  paid  belonged  to  those 
who  paid  it  in,  and  for  that  reason  entered 
judgment  in  favor  of  the  plaintiff  for  $542.12, 
the  amount  he  had  paid  in  as  penalty  and  in- 
terest 

We  might  readily  agree  that  the  penalty 
and  Interest  collected  on  delinquent  assess- 
ments became  a  part  of  the  fund ;  but  to  hold 
that  it  belonged  to  the  person  who  pays  it 
into  the  fund  is  to  hold  that  the  city  has  no 
power  to  collect  a  penalty  beyond  the  actual 
necessities  of  the  fund.  As  we  understand  It 
It  is  not  contended  that  the  city  has  no  power 
to  collect  penalty  .and  interest  on  deferred 
payments.  This  power  Is  practically  con- 
ceded. The  city  having  power,  and  having 
legally  collected  into  the  fund  more  than  was 
necessary  to  pay  the  cost  of  the  Improve- 
ment it  follows  conclusively  that  the  excess 
should  belong  to  all  the  persons  who  have 
contributed  to  the  fund,  in  proportion  to  the 
amount  of  their  original  valid  assessments: 
In  this  case  the  assignor  of  the  plaintiff  paid 
into  the  fund  no  more  than  he  was  legally 
required  to  pay.  There  was  no  excess  as- 
sessment against  his  property.  It  was  as- 
sessed for  the  exact  sum  which  it  was  bene- 
fited, and  which  he  would  have  been  required 
to  pay,  had  he  paid  at  the  time  the  assess- 
ment became  due.  But  by  reason  of  his  de- 
fault he  was  required  to  pay  a  large  sum  as 
penalty  and  interest.  This  penalty  and  in- 
terest amounted  to  more  than  the  interest 
on  outstanding  warrants,  and  by  reason 
thereof  the  fund  was  benefited  to  that  extent 
A  just  distribution  of  the  excess  fund  thus 
legally  Increased  is  a  division  among  all  of 
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the  property  assessed  based  upon  the  original 
assessment  For  this  reason  the  judgment 
of  the  lower  court  was  erroneous. 

But  for  another  reason  we  think  the  plain- 
tiff is  not  entitled  to  recover  In  this  case. 
The  city  charter  provides,  at  section  17,  art 
8,  as  follows:  "Any  funds  remaining  In  the 
treasury  belonging  to  the  fund  of  any  local 
Improvement  district  after  the  payment  of 
the  whole  cost  and  expense  of  such  improve- 
ment In  excess  of  the  total  sum  required  to 
defray  all  the  expenditures  by  the  city  on  ac- 
count thereof,  shall  be  refunded,  on  demand, 
to  the  amount  of  such  overpayment;  and  if 
there  shall  be  such  an  excess  in  the  assess- 
ment of  any  person  who  shall  not  have  paid 
his  assessment  a  rebate  shall,  on  demand,  be 
allowed  to  such  person  to  the  amount  of  such 
overassessment :  provided,  such  demand 
hereinbefore  provided  for  be  made  within 
two  years  from  the  date  upon  which  the  as- 
sessment for  such  local  Improvement  district 
became  due.  Any  such  funds  remaining  In 
the  treasury  after  the  expiration  of  two  years 
from  the  date  aforesaid  for  which  no  demand 
has  been  made  as  herein  provided,  belonging 
to  any  local  Improvement  district  after  the 
payment  of  the  whole  cost  and  expense  of 
such  Improvement  shall  be  transferred  to  the 
general  fund."  No  demand  was  made  In  this 
case  until  nearly  four  years  after  the  last 
outstanding  warrants  were  paid.  It  was 
then  clearly  too  late  under  this  charter  pro- 
vision. 

It  Is  claimed  by  the  respondent  that  this 
provision  of  the  city  charter  Is  void,  because 
of  section  5,  art  7,  of  the  state  Constitution, 
which  provides:  "No  tax  shall  be  levied  ex- 
cept In  pursuance  of  law ;  and  every  law  im- 
posing a  tax  shall  state  distinctly  the  object 
of  the  same  to  which  only  It  shall  be  ap- 
plied.'' Assuming  that  an  assessment  for 
street  Improvements  is  a  tax  within  the 
meaning  of  this  constitutional  provision,  and 
that  the  fund  created  by  the  assessment 
could  be  applied  only  to  that  improvement 
still,  after  the  improvement  Is  made,  paid 
for,  and  a  balance  is  left  over  In  the  city 
treasury,  such  balance  must  be  returned  to 
the  owners  or  retained  by  the  city.  There 
can  be  no  doubt  that  the  city  may  lawfully 
fix  a  specified  period  within  which  the  excess 
may  be  claimed  by  the  owner,  and,  If  not  so 
claimed,  the  right  of  the  owner  may  not  be 
enforced.  This  is  the  provision  above  quoted. 
It  is  a  statute  of  limitation,  and  as  such  ap- 
pears reasonable  and  valid.  In  view  of  this 
provision  of  the  dty  charter,  we  think  the 
action  cannot  be  maintained. 

The  judgment  appealed  from  must  there- 
fore be  reversed,  and  the  action  dismissed. 

HADLEY,  C.  J.,  and  CROW  and  DUNBAR, 
JJ.,  concur. 

FULLERTON,  J.   I  think  the  city  has  the 
right  to  collect  a  penalty  for  the  nonpayment 


of  an  assessment  when  due,  and  that  when 
collected,  the  penalty  Inures  to  the  city. 
For  this  reason,  I  concur  in  the  judgment 


SHEPARD  v.  MINNEAPOLIS  THRESliING 
MACH.  CO. 

(Supreme  Court  of  Washington.    Aug.  17, 
1908.) 

1.  Evidence — Res  GesTjB. 

In  an  action  by  an  employe  for  salary  dur- 
ing the  time  of  a  European  trip  for  the  employer 
and  for  expenses  incurred,  a  report  of  the  trip, 
prepared  at  the  request  of  the  employer  by  the 
employe*  after  his  return,  and  reviewed  by  the 
employe*  and  employer,  and  accepted  by  the  lat- 
ter without  objection,  is  admissible  as  a  part 
of  the  res  gestae  of  the  whole  transaction  be- 
tween the  parties. 

iEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
.  20,  Evidence,  8  854.] 

2.  Appeal  and  Ebrob  —  Vebdiot  —  Conclu- 
siveness. 

A  verdict  on  conflicting  evidence,  and  sup- 
ported by  competent  evidence,  will  not  be  dis- 
turbed on  appeal. 

f Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  8,  Appeal  and  Error,  Si  8928-8937.] 

Appeal  from  Superior  Court  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  R.  E.  Shepard  against  the  Min- 
neapolis Threshing  Machine  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  D.  Campbell  and  J.  B.  Campbell,  for 
appellant   John  L.  Dirks,  for  respondent 

HADLEY,  C.  J.  This  is  a  suit  for  the  re- 
covery of  money  claimed  by  the  plaintiff 
from  the  defendant  on  account  of  unpaid 
salary  and  for  advancements  made  for  the 
defendant's  benefit  The  defendant  Is  en- 
gaged in  the  manufacture  and  sale  of  thresh- 
ing machines,  with  Its  factory  and  principal 
office  at  Minneapolis,  Minn.,  and  with  branch 
offices  In  different  parts  of  the  United  States. 
A  branch  office  is  maintained  in  Spokane  in 
this  state,  and  the  plaintiff  was  employed  un- 
der written  contract  as  manager  thereof 
from  January  1,  1904,  to  January  1,  1906, 
at  the  agreed  salary  of  $125  per  month  and 
traveling  expenses.  In  December,  1905,  be- 
fore the  aforesaid  contract  expired,  the  de- 
fendant wrote  the  plaintiff  at  Spokane  that 
it  was  not  satisfied  with  the  results  of  the 
Spokane  branch,  and  suggested  the  alterna- 
tive that  the  plaintiff  should  either  remain 
at  Spokane  under  a  new  arrangement  or  take 
other  territory  for  defendant.  Matters  stood 
thus  until  some  time  In  January,  1906,  when 
the  defendant  wrote  to  the  plaintiff  and  ask- 
ed him  to  make  a  trip  to  Turkey  In  behalf  of 
the  defendant,  for  the  purpose  of  setting  up 
and  starting  some  machines  which  the  com- 
pany expected  to  ship  to  a  customer  in  Con- 
stantinople. After  some  correspondence  this 
arrangement  was  carried  out  and  plaintiff 
made  the  trip  to  Europe  and  return.  It  Is 
the  plaintiff's  claim  that  it  was  orally  agreed 
that  he  should  receive  a  salary  during  the 
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time  of  his  European  trip  at  the  rate  of  $2,- 
500  per  year  and  necessary  expenses ;  but  the 
defendant  alleges  that  no  change  was  made 
In  the  amount  of  salary  theretofore  paid, 
and  that  the  rate  of  $126  per  month  still 
continued,  even  during  the  foreign  trip.  This 
suit  In  Its  first  cause  of  action  Is  to  recover 
the  balance  of  the  larger  salary  claimed  by 
plaintiff  during  the  time  covered  by  the  trip 
abroad.  The  second  cause  of  action  Is  for 
the  amount  of  certain  expense  Items  of  the 
trip  which  are  In  dispute  between  the  parties. 
A  third  cause  of  action  Is  also  stated  for  the 
salary  of  plaintiff  at  the  rate  of  $125  per 
month  from  September  1,  1906,  when  plain- 
tiff returned  from  Europe,  until  January  1, 
1907,  during  which  time  he  says  he  held  him- 
self in  readiness  to  perform  his  part  of  his 
yearly  contract  which  the  company  refused 
to  carry  out  Demand  Is  made  in  a  fourth 
cause  of  action  for  $250  as  the  necessary 
amount  of  expense  for  removing  plaintiff  and 
his  effects  back  to  Minneapolis,  from  which 
place  he  came  when  he  first  came  to  Spokane. 
The  entire  demand  In  the  complaint  amounts 
to  $1,316.90 ;  but  at  the  trial  the  court,  by  its 
instructions,  entirely  eliminated  from  the 
consideration  of  the  jury  the  last  cause  of 
action  mentioned  above.  The  defendant  by 
its  answer  set  up  a  counterclaim  for  advance- 
ments made  to  the  plaintiff,  and  alleged  a 
balance  of  $390.30  as  owing  from  the  plaintiff 
to  the  defendant  In  excess  of  all  lawful  de- 
mands In  favor  of  the  former.  After  a  trial 
before  a  jury,  a  verdict  was  returned  In  the 
plaintiff's  favor  for  $259.70.  Judgment  was 
entered  for  the  amount  of  the  verdict,  and 
the  defendant  has  appealed. 

The  first  assignment  of  error  Is*  that  the 
court  admitted  In  evidence  the  respondent's 
Exhibit  J.  This  consisted  of  an  elaborate 
written  report,  prepared  by  respondent  and 
handed  to  the  appellant  after  the  return  of 
the  former  from  Europe.  It  was  an  extended 
statement  of  details  connected  with  the  trip, 
and  somewhat  argumentatlvely  pointed  out 
the  necessity  for  certain  expenditures  in  con- 
nection with  the  trip,  in  order  to  effect  the 
best  service  in  the  interests  of  the  appellant 
In  speaking  of  expenditures  by  way  of  show- 
ing courtesies  to  the  European  customers,  the 
report  stated  as  follows:  "They  claim  that 
Gaar-Scott's  man,  on  his  Initiative  trip  there, 
spent  over  $500.  I  spent  some,  but  not  quite 
that  bad.  They  did  not  think  I  was  quite  as 
rich  as  the  Gaar-Scott  agent;  but  in  all  my 
experience  with  the  people,  I  left  them  feel- 
ing pretty  good,  and  spent  what  money  I 
thought  In  my  judgment  was  to  the  best  In- 
terests of  the  company.  A  man  ought  to 
have  an  allowance  of  $200  or  $300  to  make 
a  trip  of  that  kind.  That  will  cover  per- 
haps, shortages,  loss  of  money,  and  tips." 
Appellant's  objection  to  the  document  as  evi- 
dence Is  that  It  was  prepared  by  respondent 
and  waB  self-serving ;  that  the  statement  con- 
cerning the  amount  spent  by  Gaar-Scott's 
man  was  hearsay,  and  probably  influenced 


the  Jury  to  believe  that  the  respondent  had 
a  right  to  recover  on  account  of  the  shortage 
on  his  European  trip.   This  report  was  pre- 
pared by  respondent  at  appellant's  request 
when  the  respondent  returned  from  Europe, 
and  when  he  was  at  the  home  office  In  Minne- 
apolis.   It  was  considered  In  detail  at  that 
time  by  the  appellant's  officers  and  respond- 
ent, who  reviewed  It  together.  It  was  really 
made  by  a  servant  in  compliance  with  his 
employer's  directions,  while  acting  in  the  line 
of  his  duties.  It  was  not  objected  to  by  ap- 
pellant at  the  time,  but  was  apparently  ac- 
cepted without  question,  and  nothing  occur- 
red to  indicate  that  any  objection  would  ever 
be  made  to  It   Under  such  circumstances  it 
cannot  be  said  that  it  was  prepared  with  a 
purely  self-serving  motive.  It  was  a  mere  in- 
cident between  the  two  parties,  which  was 
contemporaneous  with  the  European  trip, 
became  in  fact  a  part  of  It  was  In  the  nature 
of  a  part  of  the  res  gestae  of  the  whole  trans- 
action between  the  parties  on  that  subject 
and  aB  such  was  admissible  In  evidence.  Dor- 
mltzer  v.  German  Savings  &  Loan  Society,  23 
Wash.  132,  62  Pac.  862 ;  Calllhan  v.  Washing- 
ton Water  Power  Company,  27  Wash.  154,  67 
Pac  697,  56  L.  R.  A  772,  91  Am.  St.  Rep.  829. 
"An  Instrument  of  writing,  though  res  inter 
alios  acta,  may  be  admitted  in  evidence  as  a 
part  of  the  transaction  In  controversy  or  as  a 
contemporaneous  memorandum  to  be  read  in 
connection  with  the  oral  evidence."   24  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  688,  citing  Pharr 
v.  Gall,  108  La.  307,  32  South.  418,  where  It 
Is  said:   "The  reception  of  this  document  in 
evidence  was  objected  to  on  the  ground  that 
the  document  was  res  Inter  alios  acta ;  the 
plaintiff  not  having  been  a  party  to  the  same, 
except  to  authorize  his  wife.   We  think  the 
document  was  admissible  as  part  of  the  cir- 
cumstantial evidence  In  the  case.  The  testi- 
mony is  to  the  effect  that  a  proposition  was 
made  to  plaintiff,  and  was  accepted,  and  was 
afterwards  embodied  in  this  document  and 
the  document  handed  to  him,  for  him  to  get 
his  wife's  signature  thereto,  and  that  he  did 
so.    The  document,  not  having  been  signed 
by  plaintiff,  does  not  proprio  vlgore  prove 
anything  against  him;  but  It  is  at  least  a 
contemporaneous  memorandum,  the  accuracy 
of  which  he  cannot  well  gainsay,  and  as  such 
It  was  admissible,  In  connection  with  the  oral 
testimony." 

It  Is  assigned  that  it  was  error  to  deny  a 
new  trial.  In  support  of  this  assignment  it 
is  contended  that  the  evidence  was  Insuffi- 
cient to  Justify  the  verdict  We  have  read 
the  entire  statement  of  facts,  and,  while  the 
evidence  of  the  parties  was  much  at  variance 
and  materially  conflicted,  yet  there  was  suffi- 
cient competent  evidence  to  sustain  the  ver- 
dict, and  we  shall,  therefore,  not  disturb  it 

The  judgment  is  affirmed. 

FULLERTON,  CROW,  MOUNT,  and 
ROOT,  JJ.,  concur. 


Digitized  by 


Wash.) 


KALBERG 


v.  MEADE. 


69 


KALBERG  et  aJ.  v.  MEADE  et  al 

(Supreme  Court  of  Washington.    Aug.  17, 

1908.) 

Cancellation  of  Instruments— Assignment 
of  Contract— Grounds— Evidence—  Suffi- 
ciency. 

Evidence  held  not  to  justify  the  Betting 
aside  of  an  assignment  of  a  contract  with  a  city 
for  a  street  improvement,  on  the  grounds  of  the 
assignee's  misrepresentation  that  a  note  given 
by  it  for  the  assignment  was  good,  and  its  fail- 
are  to  enter  on  and  prosecute  the  work  as  re- 
quired by  the  contract,  and  because  the  city  was 
about  to  cancel  the  contract  with  the  assignor 
because  of  the  failure  of  the  assignee  to  comply 
therewith. 

Appeal  from  Superior  Court,  King  County ; 
E.  B.  AloertBou,  Judge. 

Action  by  John  Kalberg  and  another,  co- 
partners as  Kalberg  &  Co.,  against  George 
Meade  and  others,  copartners  as  George 
Meade  &  Co.  Prom  a  Judgment  for  defend- 
ants, plaintiffs  appeal.  Affirmed. 

John  S.  Jurey,  for  appellants.  McCIure 
4  McCIure,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiffs  to  rescind  a  contract  between 
the  plaintiffs  and  the  defendants,  and  also 
for  Injunctive  relief.  The  trial  court,  after 
a  trial,  made  findings  In  favor  of  the  defend- 
ants and  entered  judgment  accordingly.  The 
plaintiffs  have  appealed. 

It  appears  that  the  city  of  Seattle,  on  Au- 
gust 17,  1907,  entered  into  a  contract  with 
the  appellants,  by  which  the  city  agreed  to 
pay  to  the  appellants  approximately  $52,000 
for  making  certain  street  improvements,  the 
work  to  be  completed  within  270  days  after 
the  date  of  the  contract  and  after  direction 
by  the  board  of  public  works  to  the  appel- 
lants to  commence  work  under  the  said  con- 
tract The  appellants  were  required  to,  and 
did,  give  a  bond  to  the  city  in  the  sum  of 
$78,000  for  the  faithful  performance  of  the 
contract  On  August  17,  1907,  the  board  of 
public  works  notified  the  appellants  to  com- 
mence work  Immediately  under  the  contract 
On  August  10,  1907,  before  this  contract  had 
been  executed,  but  after  it  had  been  let  to 
the  appellants,  they  assigned  the  same  to  the 
respondents  by  the  following  written  agree- 
ment: "This  agreement,  made  the  10th  day 
of  August  A  D.  1907,  between  Kalberg  & 
Co.,  of  the  city  of  Seattle,  county  of  King, 
and  state  of  Washington,  and  Meade  &  Co., 
of  the  same  place,  wltnesseth:  That  the  said 
Kalberg  &  Co.  agree  to  sell,  and  do  hereby 
sell,  to  the  said  Meade  &  Co.  all  their  right 
title,  interest,  and  property  in  and  to  one  cer- 
tain contract  entered  into  by  and  between  the 
city  of  Seattle,  a  municipal  corporation  of 
the  first  class,  and  Kalberg  &  Co.,  under  date 
of  ,  1907,  for  the  Improvement  of  Thir- 
teenth Avenue  et  al.  South,  In  the  city  of 
Seattle,  county  of  King,  and  state  of  Wash- 
ington, by  grading,  under  ordinance  No.  15,- 
117  of  said  city  of  Seattle,  creating  local  Im- 
provement district  No.  1,387.   In  considera- 


tion whereof,  the  said  Meade  &  Co.  agree  to 
pay  unto  the  said  Kalberg  &  Co.  the  sum  of 
three  thousand  ($3,000.00)   dollars,  lawful 

money  of  the  United  States,  on  the   

day  of  ,  190—.   The  said  Meade  &  Co. 

agree  to  take  over  and  assume  said  contract 
and  to  faithfully  perform  each  and  every 
condition  and  requirement  contained  therein, 
and  the  said  Meade  &  Co.  also  agree  to  as- 
sume the  bond  to  be  given  for  the  faithful 
performance  of  said  contract  and  to  save  the 
said  Kalberg  &  Co.  free  and  harmless  from 
any  and  all  liability  or  expenses  of  any  kind 
or  nature  whatsoever;  said  bond  to  be  in 
the  sum  of  $78,000.00." 

When  this  assignment  was  executed,  the  re- 
spondents executed  and  delivered  to  appel- 
lants their  promissory  note  for  $3,000,  due  In 
nine  months,  with  interest  at  the  rate  of  8 
per  cent  per  annum,  and  the  appellants  ex- 
ecuted and  delivered  their  note  to  the  re- 
spondents for  $180;  the  agreement  being  that 
the  $3,000  was  to  be  paid  when  the  street  Im- 
provement contract  with  the  city  was  com- 
pleted. The  $180  note  was  to  offset  interest 
for  that  length  of  time.  After  this  assign- 
ment was  made,  the  respondents  procured  a 
bond  in  the  sum  of  $78,000  for  the  faithful 
performance  of  the  contract  assigned  to  them, 
and  delivered  this  bond  to  appellants.  After 
this  assignment  <was  made,  the  respondents 
sublet  all  the  work  to  different  parties  at 
prices  which  would  net  the  respondents  about 
$8,000.  The  city  took  no  formal  notice  of  the 
assignment  of  the  contract  by  the  appellants 
to  respondents,  or  to  the  other  subcontract- 
ors, but  recognized  the  rights  of  each  sub- 
contractor to  do  the  actual  work.  Some  two 
or  three  months  after  these  written  agree- 
ments were  signed  the  subcontractors  pro- 
ceeded with  the  work,  and  the  city  engineer, 
who  under  the  original  contract  was  author- 
ized to  direct  the  progress  of  the  work  and  to 
whose  satisfaction  the  work  should  be  done, 
thinking  that  the  contract  required  the  work 
to  be  completed  within  210  days,  Instead  of 
270  days,  notified  the  appellants  to  proceed 
more  rapidly  with  the  work,  and  the  appel- 
lants contend  that  they  notified  the  respond- 
ents to  the  same  effect  Respondents,  how- 
ever, dispute  this.  At  any  rate,  in  October, 
1907,  appellants  sought  to  rescind  the  assign- 
ment above  set  out  and  offered  to  return  to 
respondents  the  note  for  $3,000,  and  attempt- 
ed to  exclude  the  respondents  and  their  sub- 
contractors from  further  prosecuting  the  work. 
Respondents  resisted,  and  this  action  was  be- 
gun. 

The  complaint  alleges  that  the  respondents 
falsely  represented  to  appellants  that  the 
note  for  $3,000  was  good  and  could  be  cash- 
ed, when  In  fact  It  could  not  be  cashed  and 
was  of  no  value,  and  that  appellants  relied 
on  such  representations,  and  were  thereby 
induced  to  enter  into  the  assignment  of  the 
contract,  and  were  thus  cheated  and  defraud- 
ed; that  the  bond  given  by  the  respondents 
to  the  appellants  was  of  no  effect;  that  the 
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respondents  failed  to  enter  upon  the  work, 
or  to  prosecute  the  same  as  required  by  the 
contract  and  by  the  city  engineer;  that  the 
city  was  about  to  cancel  the  contract  with 
the  appellants,  and  that  in  case  of  such  can- 
cellation the  appellants,  under  the  laws  of 
the  city,  would  be  Ineligible  to  procure  city 
work  thereafter  for  a  period  of  two  years, 
and  thus  they  would  be  Irreparably  Injured. 
These  allegations  were  all  denied. 

If  we  concede  In  this  case  that  the  appel- 
lants may  maintain  this  action  In  equity  for 
a  rescission  of  the  contract,  notwithstanding 
they  required  the  respondents  to  execute  a 
bond,  with  sureties,  and  received  the  bond, 
and  made  no  objection  thereto,  still  we  are 
satisfied  from  a  reading  of  the  evidence  that 
the  appellants  wholly  failed  to  make  a  case 
in  any  particular.  No  fraud  was  shown. 
The  note  appears  to  be  perfectly  good,  and 
the  respondents  amply  able  to  meet  It  wben 
it  becomes  due.  The  evidence  was  in  conflict 
as  to  whether  the  respondents,  at  the  time 
they  executed  the  note,  represented  that  the 
same  could  be  cashed  Immediately.  The  evi- 
dence shows  that  notice  was  served  upon  the 
respondents  by  the  city  engineer  to  proceed 
more  rapidly  with  the  work.  But  this  notice 
was  given  under  a  misapprehension  of  the 
time  within  which  the  contract  was  to  be 
completed.  It  also  appears  that  the  work 
was  progressing  rapidly  at  the  time  the  ap- 
pellants attempted  to  Interfere  with  the  re- 
spondents, and  that  the  entire  contract  would 
be  completed  readily  within  the  time  limited 
by  the  contract  Nor  was  any  action  taken 
by  the  city  looking  to  a  cancellation  of  the 
original  contract,  except  the  notice  above 
referred  to,  given  under  a  misapprehension  of 
the  time  of  the  contract.  Several  proposi- 
tions of  law  are  argued  In  appellants'  brief, 
but  the  case  as  we  conceive  it  depends  entire- 
ly upon  questions  of  fact  We  are  unable 
to  find  in  the  record  sufficient  evidence  to 
sustain  the  allegations  of  the  complaint,  or 
any  reasonable  basis  for  a  contention  that 
the  court  erred  In  any  of  its  findings  or  con- 
clusions. 

The  judgment  must  therefore  be  affirmed. 

CROW,  ROOT,  RUDKIN,  and  DUNBAR, 
J  J.,  concur. 


FRENCH  et  ux.  v.  WEST  SEATTLE  LIGHT 
&  WATER  CO.  . 

(Supreme  Court  of^^Washington.   Aug.  17, 

1.  Appeal  and  Ebrob— Harmless  Error- 
Erroneous  Admission  or  Evidence. 

Where,  in  an  action  against  a  water  com- 
pany for  injuries  to  a  house  and  lot  by  reason 
of  a  water  pipe  breaking  and  flooding  the  prem- 
ises, the  evidence  showed  that  plaintiffs  prem- 
ises were  on  a  side  hill,  that  the  water  pipe  was 
in  a  street  above  the  premises,  that  the  water 
pipe  parted  in  the  nighttime  and  that  water  ran 
down  the  hillside  and  flooded  the  premises,  wash- 
ing away  a  part  of  the  lot  and  street,  error, 


if  any,  in  permitting  plaintiff  to  state  that  he 
moved  the  house  across  the  street,  instead  of  on 
an  adjacent  lot  because  he  did  not  want  to  be 
flooded  out  again,  was  not  prejudicial;  no  re- 
covery being  permitted  for  the  removal  of  the 
house. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  «§  4153-4160.] 

2.  Sams. 

Where  plaintiff,  suing  for  damages  to  his 
house  and  lot,  went  Into  the  items  of  damages, 
error,  if  any,  in  permitting  him  to  estimate  the 
amount  of  his  damages,  was  not  ground  for  re- 
versal, though  the  question  of  the  amount  was 
for  the  jury. 

[Ed.  Note.— For  cases  m  point,  see  Cent  Di*. 
vol.  3,  Appeal  and  Error,  M  4163-4160.] 

3.  Waters  and  Water  Courses— Water  Com- 
panies—Damages  from  Works— Evidence. 

Where  a  house  and  lot  were  damaged  by 
reason  of  the  breaking  of  a  water  company's 
pipe  and  flooding  of  the  premises,  in  consequence 
of  the  negligent  maintenance  of  the  pipe,  a  re- 
covery for  the  damages  sustained  was  justified. 

4.  Same— Damages. 

Where,  in  an  action  against  a  water  com- 
pany for  injury  to  a  house  and  lot  by  reason  of 
a  water  pipe  breaking  and  flooding  the  premises, 
the  evidence  showed  that  the  house  was  damaged 
and  a  part  of  the  lot  carried  away,  so  as  to 
leave  the  house  standing  on  the  brink  of  a  preci- 
pice, a  verdict  for  $500  would  not  be  set  aside 
as  excessive,  especially  where  the  jury  visited 
the  premises :  the  amount  of  the  verdict  being 
a  question  of  fact  for  the  trial  court  and  jury. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  W.  W.  French  and  wife  against 
the  West  Seattle  Light  &  Water  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals. Affirmed. 

Ira  Bronson  and  D.  B.  Trefethen,  for  ap- 
pellant  King  Dykeman,  for  respondents. 

MOUNT,  J.  Plaintiffs  recovered  a  judg- 
ment for  $500  against  the  defendant  on  ac- 
count of  damages  resulting  to  a  house  and  lot 
by  reason  of  a  water  pipe  breaking  and  flood- 
ing plaintiffs'  premises.  The  defendant  ap- 
peals. 

The  appellant  was  operating  a  water  sys- 
tem in  the  public  streets  of  West  Seattle. 
Respondents'  house  and  lot  were  located  on  a 
side  hill.  The  water  pipe  line  owned  by  ap- 
pellant was  located  in  a  street  above  respond- 
ents' premises.  On  November  10,  1908,  the 
pipe  line  was  found  to  be  leaking.  Appel- 
lant was  notified,  and  attempted  to  repair  the 
same.  A  day  or  two  later  the  pipe  parted  at 
the  place  where  the  repair  had  been  attempt- 
ed, and  respondents*  premises  were  flooded. 
Damages  were  claimed  In  the  sum  of  $1,250. 
The  case  was  tried  to  a  jury,  and  a  verdict 
was  rendered  for  $500. 

It  is  alleged  that  the  court  erred  in  per- 
mitting the.  respondent  W.  W.  French  to  an- 
swer the  following  question:  "Well,  then, 
I  will  ask  why  you  moved  the  house  across 
the  street  instead  of  on  an  adjoining  lot?" 
Answer:  "Why,  because  I  didn't  want  to  be 
flooded  out  again."  It  appears  from  the  evi- 
dence that  the  water  pipe  parted  in  the  night- 
time, and  the  water  ran  down  the  hillside 
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during  the  night  and  throughout  the  next 
day,  and  flooded  the  house  and  washed  away 
a  portion  of  respondents'  lot  and  the  street, 
bo  as  to  leave  the  house  standing  on  the 
brink  of  a  precipice.  It  is  argued  that  the 
question  and  answer  were  prejudicial,  be- 
cause they  were  based  on  the  Idea  that  the 
appellant  might  repeat  the  alleged  act  of  neg- 
ligence. We  think  this  evidence  was  not 
prejudicial,  In  view  of  the  fact  that  the  wa- 
ter pipe  had  sprung  a  leak  previously  at  this 
point,  and  was  a  menace  to  respondents'  prop- 
erty. Of  course,  respondents  were  not  com- 
pelled to  remove  their  house  In  order  to 
avoid  such  damages.  Their  recovery  would 
be  the  same,  whether  they  removed  the  house 
or  not;  but  the  liability  to  dangers  might 
bave  been  a  sufficient  reason  for  so  doing. 
It  is  not  claimed  that  the  court  In  Its  Instruc- 
tions to  the  Jury  permitted  a  recovery  for 
tbe  removal  of  the  house.  In  fact,  no  error 
Is  alleged  upon  the  Instructions.  We  think 
tbe  question  and  answer  were  not  prejudicial. 

It  is  also  alleged  that  the  following  ques- 
tion and  answer  were  erroneous:  Question: 
"Mr.  French,  leaving  out  of  consideration  the 
estimate  of  cost  of  moving  the  house  and  ad- 
Justing  It,  how  much  do  you  consider  your 
property  damaged  by  reason  of  the  going  out 
of  the  bulkhead  and  washing  away  of  your 
lot?"  Answer:  "$1,000."  This  was  simply 
an  estimate  of  the  damages  after  the  witness 
bad  gone  Into  the  Items.  It  is  true  this  was 
a  question  for  the  jury  to  determine,  but  the 
estimate  of  the  respondent  Is  not  sufficient  to 
base  a  reversal  upon. 

The  other  two  errors  assigned  are  to  the 
effect  that  the  court  erred  in  refusing  a  new 
trial,  for  the  reason  that  there  is  no  evidence 
to  support  the  judgment,  and  In  any  event 
that  the  evidence  falls  to  sustain  a  judgment 
for  more  than  $300.  The  evidence  shows 
that  respondents'  house,  which  was  a  small 
cottage,  was  damaged,  and  a  portion  of  their 
land  was  carried  away,  and  that  the  dam- 
ages arose  from  the  negligent  maintenance  of 
the  water  pipe  line.  Under  the  evidence  we 
are  satisfied  a  verdict  for  the  respondents  is 
justified.  The  amount  Is  a  question  of  fact, 
which  was  for  the  court  and  jury  to  deter- 
mine. The  latter  visited  the  premises,  and 
probably  arrived  at  about  the  correct  result 

Finding  no  error,  the  Judgment  must  be 
affirmed. 

HADLBT,  C.  J.,  and  CROW,  FULLER- 
TON,  and  DUNBAR,  JJ.,  concur. 


MITCHELL  et  ux.  v.  MOODY  et  aL 
(LI  DORR  WOOD  etal.,  Interveners). 

(Supreme  Court  of  Washington.    Aug.  22, 

1008.) 

1.  Deeds  —  Suit  to  Set  Aside  —  Grounds— 
Fbaud — Dub  ess— Pleadings. 

Where,  in  an  action  to  set  aside  a  deed  on 
the  ground  that  it  was  procured  by  fraud  and 
duress  the  complaint  alleged  that  the  grantee, 


who  held  a  mortgage  on  the  crops,  caused  the 
arrest  of  the  grantor  on  the  charge  of  selling  the 
crops,  and  that  while  the  grantor  was  under  ar- 
rest the  grantee  requested  him  to  sign  a  deed 
conveying  the  real  estate,  and  that  if  he  would 
do  so  the  charge  against  him  would  be  dismissed, 
and  that  if  be  would  not  he  would  be  kept  in 
jail,  etc.,  an  answer  alleging  that  the  land  was 
Incumbered,  that  the  grantee  assumed  such  in- 
cumbrance and  paid  a  specified  sum  in  cash  to 
the  grantor,  that  the  incumbrance  and  cash 
amounted  to  the  value  of  the  land,  and  that  the 
grantee  bought  the  land  at  the  request  of  the 
grantor  on  terms  voluntarily  accepted  by  the 
grantor,  stated  a  defense. 
2.  Sake — Evidence— Sum cienct. 

In  an  action  by  a  grantor  to  set  aside  a 
conveyance  on  the  ground  of  fraud  and  duress, 
evidence  held  insufficient  to  justify  relief. 

[Ed.  Note.— For  cases  in  point,  Bee  Cent.  Dig. 
vol.  16,  Deeds,  §§  646,  646.] 

Appeal  from  Superior  Court,  Spokane 
County;  D.  C.  Carey,  Judge. 

Action  by  Robert  A.  Mitchell  and  wife 
against  H.  L.  Moody  and  another,  In  which 
John  Lldgerwood  and  another  intervened. 
From  a  judgment  for  defendants  and  inter- 
veners, plaintiffs  appeal.  Affirmed. 

Salisbury  &  Kin  sell,  for  appellants.  Davis 
&  Davis,  for  respondents. 

HADLET,  O.  J.  This  is  an  action  to  set 
aside  a  certain  conveyance  of  real  estate  on 
the  alleged  ground  that  the  deed  was  pro- 
cured through  fraud  and  duress.  The  fee- 
simple  title  to  the  land  was  In  the  plaintiff 
Robert  A.  Mitchell,  but  it  was  heavily  in- 
cumbered with  mortgages.  Among  others 
who  held  mortgages  was  the  defendant  H. 
L.  Moody.  The  latter  also  held  a  chattel 
mortgage  upon  crops  growing  upon  the  land. 
The  complaint  alleges  that  Moody  caused  the 
arrest  of  the  plaintiff  Robert  A.  Mitchell  on 
the  charge  that  the  latter  had  sold  the  mort- 
gaged crops  without  Moody's  consent  It  Is 
further  alleged  that,  while  Mitchell  was  un- 
der arrest,  Moody  requested  him  to  sign  a 
deed  conveying  all  of  said  real  estate  to 
Moody;  that  Moody  informed  Mitchell  that, 
in  consideration  of  the  execution  of  the  deed, 
he  would  have  the  charge  against  Mitchell 
dismissed,  causing  him  to  be  released  from 
custody,  and  would  also  pay  to  Mitchell  $200 
cash,  but  that,  if  the  latter  would  not  sign 
the  deed,  then  Moody  would  keep  him  In  Jail 
until  he  should  do  so;  that  Mitchell  and  his 
wife,  the  coplaintlff  herein,  believing  that 
Moody  could  do  as  he  threatened,  and  being 
In  great  fear  because  of  the  arrest  and  im- 
prisonment, executed  the  deed  as  requested 
by  Moody.  It  is  alleged  that  the  $200  was 
paid,  but  that  Mitchell  was  not  discharged 
from  custody.  The  value  of  the  land  con- 
veyed Is  fixed  in  the  complaint  at  $17,000. 
The  allegations  as  to  fraud  and  duress  and 
promises  to  Mitchell  of  release  from  custody 
are  all  denied  by  Moody.  The  answer  also 
alleges  that  the  total  Incumbrances  upon  the 
land  amounted  to  $14,407.12,  which  sum  was 
assumed  by  Moody  as  a  part  of  the  considera- 
tion for  the  conveyance  to  him,  and  that  said 
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ram,  together  with  the  $200  paid  Mitchell, 
was  the  full  value  of  the  land.  It  was  also 
alleged  that  Moody  bought  the  land  and 
crops  at  the  request  of  Mitchell,  through  the 
letter's  attorney,  upon  terms  voluntarily  ac- 
cepted by  Mitchell.  Prior  to  the  trial  Moody 
and  wife  had  contracted  to  convey  a  part  of 
the  land  to  John  and  Elmlra  Lldgerwood, 
and  by  intervention  they  were  permitted  to 
become  parties  defendant  for  the  purpose 
of  having  their  interest  in  the  land  protected. 
The  cause  was  tried  by  the  court  without  a 
jury,  and  the  court  entered  findings  of  facts 
and  conclusions  of  law,  upon  which  the  judg- 
ment was  rendered. 

The  essential  facts  found  by  the  court, 
briefly  stated,  are  as  follows:  Prior  to  and 
at  the  time -of  the  conveyance  Moody  held 
mortgages  upon  the  land  aggregating  $8,000, 
with  $373.34  accrued  interest.  He  also  held 
a  chattel  mortgage  upon  the  crop  for  the 
year  1906  In  the  sum  of  $141.85.  Mitchell 
sold  a  portion  of  the  mortgaged  crop  with- 
out Moody's  consent,  and  Moody  caused  his 
arrest  therefor  on  complaint  filed  before  a 
justice  of  the  peace.  On  the  evening  of  the 
arrest  Mitchell  called  Moody  over  the  tele- 
phone and  asked  why  he  had  been  arrested, 
and  afterwards  Mitchell  instructed  his  attor- 
ney, J.  W.  Graves,  to  go  to  Moody  and  as- 
certain what,  if  anything,  Moody  would  give 
him  for  his  equity  in  the  land,  including  the 
crops  thereon.  Graves  called  upon  Moody, 
and  arranged  for  a  sale  of  the  equity  and 
crops  for  $200,  and  on  the  next  day  the  $200 
was  paid  to  Graves  by  Moody,  and  a  war- 
ranty deed  from  Mitchell  and  wife,  conveying 
the  land  and  crops  to  Moody,  was  delivered 
to  the  latter  by  Graves.  The  warranty  was 
subject  to  mortgages  aggregating  $5,641.85 
and  interest,  which  were  then  Hens  upon  the 
land,  and  not  a  part  of  the  $8,000  and  more 
of  mortgages  already  held  by  Moody.  Dur- 
ing the  entire  transactions,  from  and  after 
the  arrest,  Moody  had  no  talk  with  Mitchell, 
except  over  the  telephone  as  before  stated, 
and  did  not  see  him  at  all.  In  the  talk  over 
the  telephone  Moody  made  no  threats,  and 
he  did  not  at  any  time  make  any  threats  or 
use  any  duress  or  force  in  obtaining  the 
deed  from  Mitchell  and  wife.  The  deed  was 
executed  and  delivered  voluntarily.  The  ne- 
gotiations leading  up  to  Its  execution  were 
initiated  by  Mitchell,  and  the  entire  sale  of 
the  land  and  crops  was  effected,  so  far  as 
Moody  was  concerned,  by  negotiations  with 
Graves  as  attorney  for  Mitchell.  The  equity 
of  Mitchell  in  the  land  and  crops  was  of  the 
value  of  about  $200.  The  arrest  of  Mitchell 
was  a  lawful  one,  for  a  just  cause,  and  was 
not  obtained  by  Moody  for  an  unlawful  pur- 
pose. The  Interveners  purchased  a  part  of 
the  land  without  any  notice  of  any  claim 
against  the  same  by  the  Mitchells.  From  the 
foregoing  facts  the  court  concluded  that  the 
Interveners  are  entitled  to  protection  in  their 
contract  for  the  purchase  of  a  part  of  the 
property,  and  that  the  defendants  Moody  are 


entitled  to  judgment  against  the  plaintiffs 
for  their  costs.  Judgment  was  entered  ac- 
cordingly, and  this  appeal  Is  In  behalf  of  the 
plaintiffs. 

It  Is  first  assigned  that  the  court  erred  In 
overruling  appellants'  motion  against  re- 
spondents' answer.  The  motion  was  to  strike 
parts  of  the  answer,  on  the  asserted  ground 
that  certain  allegations  were  Inconsistent,  re- 
dundant, and  uncertain.  We  think  the  points 
are  not  well  taken,  and  we  regard  them  of 
such  minor  importance  that  we  believe  no 
useful  purpose  would  be  served  by  using  the 
necessary  space  to  discuss  them. 

It  is  next  urged  that  It  was  error  to  over- 
rule appellants'  demurrer  to  the  answer.  The 
argument  is  that  the  answer  does  not  state 
a  defense  to  the  cause  of  action  stated  in  th# 
complaint  Other  discussion  of  this  point  Is 
not  required  here,  except  to  refer  to  the  fore- 
going statement  of  the  issues  as  joined  by  the 
allegations  of  the  complaint  and  such  allega- 
tions In  the  answer  as  we  have  hereinbefore 
indicated.  The  latter  allegations  clearly  state 
a  defense  to  appellants'  cause  of  action,  and 
It  was  therefore  right  to  overrule  the  de- 
murrer to  the  answer. 

A  number  of  errors  are  assigned  on  the 
'ntroductlon  of  testimony.  Much  space  would 
oe  required  to  discuss  all  these  in  detail,  and, 
inasmuch  as  the  cause  was  tried  by  the 
court  without  a  Jury,  we  do  not  find  error 
sufficiently  prejudicial  in  its  character  to  af- 
fect the  result  There  was  sufficient  evidence 
of  unquestioned  standing  to  authorize  the 
result  reached,  if  the  court  believed  it  and 
adopted  it. 

A  number  of  the  court's  findings  are  at- 
tacked. We  have  read  and  considered  all 
the  testimony,  and,  inasmuch  as  we  find  am- 
ple competent  evidence  to  sustain  all  the 
findings,  we  shall  not  disturb  them. 

The  judgment  in  all  respects  properly  fol 
lowed  from  the  findings,  and  it  is  affirmed. 

FULLERTON,  MOUNT,  and  CROW,  JJ. 
concur. 

LOVDDAT  v.  PARKER  (WRIGHT   et  al 
Garnishees). 

(Supreme  Court  of  Washington.    Aug.  17, 
1908.) 

1.  Appeal  and  Ehboe— Time  to  Appeal. 

Under  Ballinger's  Ann.  Codes  &  St.  §  65( 
(Pierce's  Code.  8  1050),  providing  that  an  appe 
from  appealable  orders  must  be  taken  within  1 
days  after  the  entry  thereof,  a  notice  of  appe 
from  an  order  dismissing  a  garnishment  i 
against  one  of  several  garnishees,  entered  Ju 
30th,  comes  too  late  when  not  given  until  C 
tober  5th  following. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  D 
vol.  2,  Appeal  and  Error,  §  2156.] 

2.  Same. 

That  an  order  cannot  be  reviewed,  on  a 
peal,  because  the  notice  of  appeal  was  not  giy 
in  time,  does  not  operate  to  dismiss  the  app< 
as  to  other  orders,  which  are  reviewable  becai 
the  appeal  was  taken  in  time. 
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i  Sua— Right  to  Appeal— Pbocubin a  En- 
tbt  or  Obdeb. 

Where  the  court  ruled  adversely  to  a  par- 
ty and  dismissed  his  action,  and  at  his  request 
entered  an  order  showing  the  facts,  the  order 
was  appealable  as  against  the  objection  that  it 
"is  entered  on  the  application  of  the  party  com- 
plaining. 

1  Same— Dismissal  of  Appeal— Settlement 
of  contko  veb8  y. 
Plaintiff  in  an  action  on  a  note  took  an  ap- 
peal from  the  judgment  of  dismissal.  There- 
after defendant  tendered  to  plaintiff  the  amount 
of  the  note,  with  interest;  but  there  was  no 
tender  of  costs.  Plaintiff  refused  the  tender, 
ffetf,  that  there  was  no  settlement  of  the  con- 
troreray,  and  the  appeal  would  not  be  dismissed. 

5.  Bills  and  Notes— Actions— Complaint— 

SumCTJEHCT. 

A  complaint  in  an  action  on  a  note,  which 
alleged  that  at  the  time  of  the  execution  thereof, 
ud  before  delivery,  and  as  a  part  of  the  con- 
sideration for  the  acceptance  thereof  by  the 
Hjk,  the  maker  indorsed  the  note  as  follows: 
"Should  I  make  a  transfer  of  my  real  estate  be- 
to  this  note  becomes  due,  I  agree  to  pay  same 
x  demand" — that  no  part  of  the  principal  of 
tie  note  had  been  paid,  that  the  maker  had 
race  the  execution  of  the  note  made  a  transfer 
of  bis  real  estate,  and  that  the  note,  together 
vith  interest,  was  due,  was  sufficient  as  against 
i  femurrer,  though  the  court  might  have  requir- 
ed a  more  definite  statement  as  to  the  transfer 
*  motion  therefor. 

4.  Pleading — Comprint— Amendment  —  In- 
consistent Allegations. 
The  original  complaint  in  an  action  on  a 
'ote  alleged  that  the  note  should  become  due  on 
the  maker  transferring  his  real  estate  and  that 
tie  maker  had  made  "transfers  of  certain  of 
«a  real  estate."    The  amended  complaint  al- 
that  he  had  "made  a  transfer  of  his  real 
'State."    Held,  that  the  original  and  amended 
mpiaints  were  not  inconsistent,  and  the  amend- 
aeat  was  properly  allowed. 

Appeal  from  Superior  Court,  Pierce  Coun- 

j;  M.  L.  Clifford,  Judge. 

Action  by  "Walter  Loveday  against  R  H. 
Pater,  in  which  T.  A.  Wright  and  others 
▼ere  summoned  as  garnishees.  From  an  or- 
fer  dismissing  the  action  and  discharging  the 
anlshees,  plaintiff  appeals.  Reversed  and 
.'Enanded. 

Raymond  J.  McMillan,  for  appellant  Mar- 
ej.'I  K.  Snell,  Bertha  M.  Snell,  and  R.  J. 
Bnglehaun,  for  respondent 

MOUNT,  J.    This  action  was  originally 
"<»agbt  on  two  causes  of  action,  on  two 
.TKoissorj  notes,  one  for  $935,  payable  Au- 
-tk  1.  1907,  and  the  other  for  $930,  payable 
i^rast  l,  1908,  both  drawing  Interest  at  the 
*  of  6  per  cent  per  annum.    The  notes 
'*»  executed  by  R  H.  Parker  and  W.  M. 
't.-*er,  payable  to  the  order  of  Dunham, 
r-'eher  ft  Coleman.   On  the  back  of  each  of 
1  "*-**  notes  was  the  following:    "Should  I 
-ue  a  transfer  of  my  real  estate  before  this 
-**  becomes  due,  I  agree  to  pay  same  on 
■■rand.  R.  H.  Parker."   The  original  com- 
»jit  was  filed  on  March  21,  1907,  before 
"^*r  of  the  notes  appeared  to  be  due  upon 
>-r  face.    It  alleged  the  transfer  of  the 
-  "»  for  value  by  the  payee  to  the  Elgin 
-9  Banking  Company,  and  by  the  latter 


company  to  the  plaintiff  for  collection,  and 
"that  said  R  H.  Parker  has  since  the  execu- 
tion of  said  notes  made  transfer  of  certain 
of  his  real  estate,  and  said  note,  together 
with  interest  thereon,  is  now  due  and  pay- 
able by  him."  It  also  alleged  demand  and 
refusal  to  pay.  The  defendant  did  not  de- 
mur to  this  complaint  but  filed  an  answer, 
and  issues  were  Joined  by  a  reply.  At  the 
time  the  complaint  was  filed,  writs  of  gar- 
nishment were  sued  out  and  served  upon  the 
State  Bank  of  Sumner  and  several  other  gar- 
nishee defendants.  The  State  Bank  of  Sum- 
ner answered  that  it  had  on  deposit  $1,860.- 
87  In  the  name  of  R.  H.  Parker,  but  was  not 
able  to  state  whether  the  same  was  the  prop- 
erty of  the  said  Parker  or  a  trust  fund  In 
his  name.  The  other  garnishee-  defendants 
answered  that  they  were  Indebted  to  said 
Parker  in  various  sums.  After  the  issues 
were  made  in  the  original  case  as  above  stat- 
ed, the  defendant  R.  H.  Parker  on  July  9, 
1907,  moved  to  dissolve  the  garnishment  on 
several  grounds.  At  this  hearing,  which  was 
had  on  July  30,  1907,  the  court  entered  an  or- 
der dismissing  the  garnishment  against  the 
State  Bank  of  Sumner,  and  allowed  the 
plaintiff  10  days  within  which  to  file  an 
amended  complaint  and  defendant  R.  H. 
Parker  thereupon  paid  the  note  due  August 
1,  1907,  and  subsequently,  within  the  10  days 
allowed  therefor,  the  plaintiff  filed  an  amend- 
ed complaint  declaring  upon  the  second  note, 
and  changed  the  allegation  relating  to  the 
transfer  of  defendant's  real  estate  so  as  to 
read  as  follows:  "That  said  R.  H.  Parker 
has  since  the  execution  of  said  note  made  a 
transfer  of  his  real  estate,  and  said  note,  to- 
gether with  Interest  thereon  from  August  1, 
1907,  is  now  due  and  payable  by  him."  De- 
fendant R.  H.  Parker  demurred  to  said 
amended  complaint  on  the  ground  that  it  did 
not  state  a  cause  of  action.  This  demurrer 
was  sustained  on  August  24,  1907.  Thereaft- 
er, on  September  8,  1907,  plaintiff  gave  no- 
tice that  he  elected  to  stand  on  the  allega- 
tions of  the  amended  complaint  and  refused 
to  plead  further.  On  September  25,  1907,  the 
court  entered  an  order  dismissing  the  action, 
and  on  September  30,  1907,  an  order  was  en- 
tered discharging  the  "remaining  garnish- 
ment defendants."  On  October  5,  1907,  the 
plaintiff  gave  notice  of  appeal  from  the  or- 
der of  July  30th,  dismissing  the  writ  of  gar- 
nishment against  the  State  Bank  of  Sumner, 
also  from  the  order  of  September  25th  dis- 
missing the  action,  and  also  from  the  order 
of  September  80th  discharging  the  remaining 
garnishees. 

Respondent  moves  to  dismiss  this  appeal 
upon  the  following  grounds:  (1)  That  this 
court  has  no  jurisdiction  of  the  appeal  here- 
in, In  so  far  as  same  purported  to  be  an  ap- 
peal from  the  order  of  July  30,  1907,  dis- 
missing the  garnishment  against  the  State 
Bank  of  Sumner,  for  the  reason  that  no  no- 
tice of  appeal  from  such  order  was  given 
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within  the  time  provided  by  law;  (2)  that 
the  appellant  is  precluded  from  appealing 
from  the  judgment  of  dismissal  of  the  re- 
maining garnishments,  giving  judgment  for 
costs  to  said  State  Bank  of  Sumner,  as  en- 
tered September  80, 1907,  for  the  reason  that 
the  same  was  made  and  entered  on  the  ap- 
plication of  appellant;  (3)  that  the  respond- 
ent has,  since  this  appeal  was  taken,  tender- 
ed to  appellant  the  amount  In  controversy, 
and  at  most  there  remains  to  be  litigated  but 
a  trifling  amount  of  costs.  There  can  be  no 
doubt  that  the  notice  of  appeal  in  this  case 
came  too  late  to  give  this  court  Jurisdiction 
to  review  the  order  of  July  80th,  discharging 
the  writ  of  garnishment  against  the  State 
Bank  of  Sumner.  The  notice  of  appeal  was 
not  given  until  October  5,  1907,  which  was 
much  more  than  15  days  required  by  statute 
In  such  cases.  Bellinger's  Ann.  Codes  &  St  § 
6602  (Pierce's.  Code,  I  1060).  But  the  fact 
that  the  order  of  July  80th  cannot  be  review- 
ed does  not  operate  to  dismiss  the  appeal  as 
to  other  orders  which  may  be  reviewed.  The 
second  ground  for  dismissal  Is  based  upon 
the  fact  that  appellant  requested  the  court  to 
enter  the  order  of  September  30th,  discharg- 
ing the  4,remaining"  writs  of  garnishment 
The  evident  intent  of  the  court  In  making 
and  entering  this  order  was  to  make  clear 
the  fact  that  these  writs  were  discharged 
solely  by  reason  of  the  dismissal  of  the 
main  case.  It  was  not  voluntarily  made  at 
the  request  of  the  appellant  The  court  had 
ruled  adversely  to  the  appellant  and  the  or- 
der was  made  to  show  the  facts.  It  was 
probably  unnecessary  to  make  the  order  of 
September  30th,  because  the  dismissal  of  the 
action  discharged  the  garnishees  by  operation 
of  law.  Seattle  Trust  Company  v.  Pitner,  17 
Wash.  866,  49  Pac.  606.  The  last  ground  of 
the  motion  Is  based  upon  the  fact  that  after 
the  appeal  was  taken  the  respondent  tender- 
ed to  the  appellant  the  amount  of  the  note 
sued  upon,  with  Interest  There  was  no  ten- 
der of  costs,  and  appellant  refused  to  tender. 
There  has  been  no  settlement  of  the  contro- 
versy. It  still  exists.  If  appellant  had  ac- 
cepted the  offer,  another  question  would  be 
presented.  A  mere  offer  of  settlement  where 
there  Is  a  refusal  to  accept  does  not  settle 
the  controversy.  The  motion  to  dismiss  must 
therefore,  be  denied. 

The  main  question  in  the  case  is  whether 
the  court  erred  In  sustaining  the  demurrer  to 
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the  amended  complaint. .  The  complaint 
among  other  things,  alleged:  "That  at  the 
time  of  the  execution  of  said  note,  before 
delivery  thereof,  and  as  part  of  the  consid- 
eration for  the  acceptance  of  said  note  by 
said  Dunham,  Fletcher  &  Coleman,  the  said 
R.  H.  Parker  Indorsed  said  note  as  follows: 
'March  16,  1906.  Should  I  make  a  transfer 
of  my  real  estate  before  this  note  becomes 
due,  I  agree  to  pay  same  on  demand.  R. 
H.  Parker.'  That  no  part  of  the  principal  or 
interest  of  said  note  has  been  paid,  except 
interest  thereon  from  August  1,  1907,  and  no 
more.  That  said  R.  H.  Parker  has  since 
the  execution  of  said  note  made  a  transfer 
of  his  real  estate,  and  said  note,  together 
with  interest  thereon  from  August  1,  1907, 
is  now  due  and  payable  by  him."  This 
amended  complaint  is  clearly  sufficient  as 
against  a  demurrer.  The  allegations  in  re- 
gard to  a  transfer  of  real  estate  might  have 
been  more  definite  or  particular ;  but  the  ul- 
timate facts  are  stated  specifically  in  the 
language  used  in  the  note.  The  court  might 
have  required  a  more  definite  or  particular 
statement  of  the  facts  upon  motion  there- 
for; but  for  the  purpose  of  testing  the  suffi- 
ciency of  the  complaint  by  demurrer  the  ulti- 
mate facts  stated  are  clearly  sufficient  to 
show  that  the  note  was  due.  Harris  v.  Hal- 
verson,  23  Wash.  779,  63  Pac.  649.  The  dif- 
ference between  the  original  complaint  and 
the  amended  one  upon  this  particular  note  is 
that  the  original  complaint  alleged  that  re- 
spondent has  "made  transfers  of  certain  of 
his  real  estate,"  while  in  the  amended  com- 
plaint It  is  alleged  that  respondent  has  "made 
a  transfer  of  his  real  estate."  Respondent 
argues  that  these  allegations  are  Inconsistent 
with  each  other.  They  are  different  no 
doubt;  but  the  inconsistency  is  not  of  the 
character  prohibited  by  statute.  The  one 
does  not  necessarily  contradict  the  other,  and 
may  therefore  be  pleaded  In  the  same  plead- 
ing. Irwin  v.  Holbrook,  82  Wash.  849,  73 
Pac.  860.  We  have  no  doubt  that  the  amend- 
ment was  proper,  and  that  the  complaint 
states  a  cause  of  action. 

The  Judgment  of  dismissal  must  therefore, 
be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

HADLEY,  C.  J.,  and  FULLERTON  and 
RUDKIN,  JJ.,  concur.  DUNBAR  and 
CROW,  JJ.,  not  sitting. 
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BOORAEM  T.  POTTER  HOTEL  CO.    (L.  A. 
24814 

(Supreme  Court  of  California.  Aug.  1,  1906.) 
Malicious  Prosecution— "Pbobablx  Cause." 

Want  of  probable  cause,  the  harden  of  prov- 
ing which  is  on  plaintiff  in  an  action  for  mali- 
cious prosecution,  the  determination  of  any  dis- 
puted facta  as  to  which  is  for  the  jury,  and  the 
sufficiency  of  the  facts  shown  as  to  which  is 
for  the  court,  and  which  is  absence  of  a  sus- 
picion founded  on  circumstances  sufficiently 
strong  to  warrant  a  reasonable  man  in  the  belief 
that  the  charge  is  true,  does  not  exist  where  a 
draft  given  a  hotel  by  a  guest  is  thrown  out  by 
the  bank  on  which  it  is  drawn,  with  the  indorse- 
ment, "Has  no  account,"  and  the  hotel  has  him 
arrested,  without  further  communication  with 
the  bank,  and  without  consulting  the  district  at- 
torney ;  and  this,  though  it  knows  the  guest  has 
correctly  given  it  the  name  of  another  hotel  to 
which  he  has  gone,  and  which  is  further  away 
from  the  bank. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5620-5627;  vol.  8,  p. 
7765.] 

Department  2.  Appeal  from  Superior  Court, 
Santa  Barbara  County;  Frank  F.  Oster, 
Judge. 

Action  by  Robert  E.  Booraem  against  the 
Potter  Hotel  Company.  Judgment  for  de- 
fendant   Plaintiff  appeals.  Affirmed. 

Henley  C.  Booth  and  Louis  H.  Roseberry, 
for  appellant  Baker  &  Bowen,  W.  S.  Day, 
and  Gray,  Baker  &  Bowen,  for  respondent 

HEN  SHAW,  J.  This  action  was  prosecut- 
ed against  the  defendant  to  obtain  damages 
for  malicious  prosecution.  At  the  conclusion 
of  the  taking  of  plaintiffs  testimony,  defend- 
ant moved  for  a  nonsuit  upon  several  grounds. 
The  court  granted  the  motion,  and,  from  the 
judgment  which  followed,  plaintiff  appeals. 
As  we  think  the  court  was  correct  in  grant- 
ing the  nonsuit  upon  the  ground  that  plaintiff 
had  failed  to  prove  a  want  of  probable  cause, 
no  other  of  the  grounds  need  be  considered. 

The  law  touching  the  question  is  both  sim- 
ple and  settled.  It  is  incumbent  upon  the 
plaintiff,  and  the  burden  of  proof  is  upon  him 
in  an  action  of  this  kind,  to  prove  want  of 
probable  cause.  Davis  v.  Pacific  Telephone 
Co.  127  CaL  312,  57  Pac.  764,  59  Pac.  698. 
"What  facts  and  circumstances  amount  to 
probable  cause  is  a  pure  question  of  law. 
Whether  they  exist  or  not  in  any  particular 
case  is  a  pure  question  of  fact  The  former 
is  exclusively  for  the  court,  the  latter  for  the 
Jury."  Ball  v.  Rawles,  93  Cal.  222,  28  Pac. 
937,  27  Am.  St  Rep.  174.  If  the  facts  going 
to  establish  the  presence  or  absence  of  prob- 
able cause  are  controverted,  they  must  be 
passed  upon  by  the  Jury  before  the  court  can 
determine  the  issue,  but  it  is  always  for  the 
court  to  say  as  matter  of  law  whether  or 
not  the  facts,  the  existence  of  which  the  jury 
may  find,  do  or  do  not  establish  probable 
cause.  Where  the  facts  are  uncontroverted, 
as  in  this  case,  the  question  resolves  itself 
into  one  of  pure  law  for  the  court's  deter- 
mination. 

Coming  to  a  consideration  of  the  facts  In 
97P.-5 


this  case,  in  connection  with  these  well-es- 
tablished principles  of  law,  the  following  was 
shown  without  conflict:  Plaintiff  was  a  min- 
ing engineer  of  high  social  and  professional 
standing.  Visiting  California,  he  purchased 
from  the  First  National  Bank  of  Los  Angeles 
a  letter  of  credit  for  $500.  He  went  from  Los 
Angeles  to  the  Potter  Hotel  at  Santa  Bar- 
bara, where  he  remained  for  about  three 
days.  During  his  stay  he  associated  upon 
terms  of  friendship  with  other  guests  of  the 
hotel,  who  were  also  of  high  social  standing, 
though  it  Is  not  made  to  appear  that  this 
fact  was  known  to  the  hotel  management 
Making  ready  to  leave  Santa  Barbara  for 
San  Francisco,  he  left  word  at  the  hotel  of- 
fice that  he  was  about  to  depart  for  San 
Francisco,  and  would  stay  at  the  St  Francis 
Hotel  in  that  city.  He  left  specific  directions 
that  his  mail  should  be  forwarded  to  his 
new  address.  He  likewise  presented  his  let- 
ter of  credit,  asking  the  cashier  in  the  office 
whether  a  draft  upon  this  letter  of  credit 
would  be  accepted  In  payment  of  his  bill,  or 
whether  he  should  go  to  a  bank  in  Santa  Bar- 
bara and  draw  the  money  to  pay  his  bill. 
The  hotel  management  agreed  to  accept  a 
draft  against  his  letter  of  credit  His  bill 
amounted  to  about  $20,  and  the  cashier  of  the 
hotel  herself  drew  a  draft  against  his  letter 
of  credit  In  favor  of  the  Potter  Hotel  Com- 
pany for  $30,  paying  him  the  difference.  He 
then  pursued  his  journey  to  San  Francisco 
and  took  up  his  abode  at  the  St  Francis  Ho- 
tel. He  had  been  there  but  a  short  time  when 
the  manager  of  the  St  Francis  Hotel  Inform- 
ed him  that  he  had  received  a  message  from 
the  Potter  Hotel  at  Santa  Barbara,  asking  to 
know  upon  what  Los  Angeles  bank  his  letter 
of  credit  was  drawn.  He  exhibited  his  let- 
ter of  credit  to  the  manager  of  the  St  Fran-  >. 
cis  Hotel,  and  thinking  that  some  mistake 
might  have  been  made  in  drawing  the  draft — 
which  it  will  be  remembered  he  did  not  him- 
self draw  but  only  signed! — he  wrote  to  the 
Potter  Hotel  to  the  effect  that  his  letter  of 
credit  was  upon  the  First  National  Bank  of 
Los  Angeles  and  was  good.  That  evening  he 
was  arrested  by  a  police  officer  of  San  Fran- 
cisco, was  refused  permission  to  communi- 
cate with  friends  so  as  to  obtain  ball,  and 
was  Incarcerated  in  the  common  jail  over- 
night The  next  morning  he  was  released 
and  discharged;  word  having  been  received 
from  the  Potter  Hotel  Company  that  the  ar- 
rest was  a  mistake.  The  Potter  Hotel  Com- 
pany, after  accepting  the  draft,  deposited  It  in 
the  usual  course  of  business  with  its  commer- 
cial bank  in  the  city  of  Santa  Barbara.  By 
that  bank  It  was  forwarded  to  its  correspond- 
ent In  Los  Angeles' for  collection.  It  passed 
through  the  clearing  house,  and  was  thrown 
out  by  the  First  National  Bank  of  Los  Ange- 
les upon  which  it  was  drawn,  with  the  in- 
dorsement placed  upon  it,  "Has  no  account," 
and  thus  dishonored  it  was  returned  to  the 
Commercial  Bank  of  Santa  Barbara,  which 
notified  the  Potter  Hotel  Company.  There- 
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upon  the  head  bookkeeper,  the  cashier  of  the 
bookkeeping  department,  consulted  with  the 
manager  of  the  hotel  about  procuring  the  ar- 
rest of  plaintiff.  The  manager  was  reluctant 
to  proceed,  and  the  head  bookkeeper,  thinking 
that  a  mistake  might  have  been  made  In  the 
name  of  the  bank  upon  which  the  draft  was 
drawn,  telephoned  to  the  St  Francis  Hotel 
and  learned  from  the  management  there,  as 
has  been  indicated,  that  the  letter  of  credit 
was,  In  fact,  issued  by  the  First  National 
Bank  of  Los  Angeles.  Since  that  bank  had 
returned  the  draft  with  the  indorsement  above 
quoted,  this  served  to  confirm  the  suspicion 
that  the  letter  of  credit,  as  well  as  the  draft, 
was  fraudulent,  and  upon  this  the  head  book- 
keeper consulted  the  chief  of  police  of  Santa 
Barbara,  a  complaint  was  sworn  to,  and 
plaintiff  was  arrested  upon  a  telegraphic  war- 
rant following  the  filing  of  this  complaint 
Subsequent  to  this  the  Potter  Hotel  Company 
received  advices  from  the  Los  Angeles  bank 
to  the  effect  that  it  had  made  a  mistake,  that 
the  draft  was  good,  and  that  it  would  pay  it 
whereupon  the  Potter  Hotel  Company  imme- 
diately telephoned  to  San  Francisco  and  se- 
cured the  release  and  discharge  of  plaintiff. 

Here  are  presented,  upon  either  side,  all 
of  the  facts  necessary  for  consideration.  Up- 
on the  one  hand,  It  is  argued  that  lack  of 
probable  cause  is  shown  from  the  very  con- 
duct of  the  plaintiff  In  designating  the  hotel 
to  which  his  mall  was  to  be  forwarded,  and 
In  actually  going  to  that  hotel  as  represented ; 
that  the  First  National  Bank  of  Los  Angeles 
Is  nearer  to  Santa  Barbara  than  the  St.  Fran- 
cis Hotel;  and  that  before  taking  criminal 
proceedings  the  hotel  company  should  have 
communicated  with  the  Los  Angeles  bank  and 
asked  an  explanation  of  the  reason  why  the 
check  was  dishonored.  It  Is  further  urged 
that  the  hotel  company,  before  resorting  to 
such  drastic  measures,  should  have  consulted 
the  district  attorney,  or  have  obtained  other 
legal  advice;  and,  finally,  it  is  said — and,  of 
course,  it  Is  true — that  the  conduct  of  plain- 
tiff throughout  was  that  of  an  honorable  and 
upright  man,  and  that  there  was  nothing  in 
his  conduct  to  have  excited  suspicion.  But, 
upon  the  other  hand,  it  is  quite  apparent  that 
the  hotel  company  In  Its  conduct  was  not  in- 
spired by  any  malicious  motive.  Probable 
cause  is  a  suspicion  founded  upon  circum- 
stances sufficiently  strong  to  warrant  a  rea- 
sonable man  in  the  belief  that  the  charge  Is 
true.  Davis  v.  Telephone  Co.,  supra;  2 
Greenleaf  on  Evidence,  §§  453,  457.  It  is 
equally  apparent  that  there  were  presented 
to  the  hotel  company  very  strong  circumstan- 
ces of  suspicion:  It  was  under  no  obligation 
to  assume  that  an  institution  as  prudent  and 
careful  as  is  a  bank  would  have  made  so 
grave  a  mistake.  It  was  under  no  duty, 
therefore,  to  have  communicated  with  the 
bank  to  ask  whether  or  not  it  had  made  a 
mistake.  The  indorsement  upon  the  rejected 
draft  meant  but  one  thing — that  it  had  been 
drawn  upon  a  bank — not  where  the  drawer 
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had  no  funds,  but  where  he  had  no  account  ; 
and  such  an  act  In  the  absence  of  explana- 
tion, was  both  a  fraud  and  a  crime.  If  the 
Potter  Hotel  Company,  as  is  suggested  It 
should  have  done,  had  consulted  the  district 
attorney,  doubtless  that  officer,  or  any  other 
attorney,  would  upon  this  presentation  of  the 
facts  have  said  that  the  evidence  was  suffi- 
cient to  justify  the  Issuance  of  a  criminal 
warrant  Such  being  the  case,  it  cannot  be 
said  that  plaintiff  established  a  want  of  prob- 
able cause  for  his  prosecution,  absolutely  un- 
warranted as  that  prosecution  unquestionably 
and  admittedly  was.  The  fault  and  error 
lay  with  an  Institution,  which,  of  all,  Is  sup- 
posed to  be  the  least  liable  to  errors  of  the 
kind — with  the  Bank  of  Los  Angeles. 

For  the  foregoing  reasons  the  judgment  ap- 
pealed from  Is  affirmed. 

We  concur:   LORIGAN,  J. ;  SLOSS,  J. 


STERNS  t.  MARIPOSA  COMMERCIAL  & 
MINING  CO.    (S.  F.  4,208.) 

(Supreme  Court  of  California.    May  11,  1908. 
On  Rehearing,  June  8,  1908.) 

1.  Trial— Reception  of  Evidence— Motion 
to  Stbike  Out. 

The  rule  that,  where  a  portion  of  the  testi- 
mony is  unobjectionable,  the  party  moving  to 
strike  out  must  designate  with  precision  the  par- 
ticular portion  challenged,  has  no  application 
where  the  whole  answer  is  subject  to  the  objec- 
tion made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  248.} 

2.  Appeal  and  Ebbob— Harmless  Error— 
Evidence. 

In  an  action  for  injuries  to  an  employe 
through  the  alleged  negligence  of  defendant  in 
not  furnishing  a  socket  wrench  for  tightening 
the  nuts  on  a  machine,  plaintiff  stated  on  cross- 
examination,  in  answer  to  a  question  where  he 
acquired  his  information  regarding  certain  kinds 
of  wrenches,  that  one  of  defendant's  employe's, 
who  was  subsequently  shown  to  have  had  charge 
of  part  of  defendant's  machinery,  and  who  pre- 
sumably had  considerable  knowledge  concerning 
the  matter  under  inquiry,  told  him  that  if  a 
socket  wrench  had  been  used,  he,  plaintiff,  would 
not  have  been  hurt.  Held,  that  the  refusal  to 
strike  out  the  answer  was  prejudicial  error. 

8.  Master  and  Sebvant — Instructions. 

In  an  action  for  injuries  to  an  employe 
through  the  alleged  negligence  of  defendant  in 
furnishing  a  spanner  wrench  instead  of  a  socket 
wrench  for  tightening  the  nuts  on  a  machine, 
instructions  making  the  question  of  defendant's 
negligence  turn  on  the  conclusion  of  the  jury  as 
to  whether  or  not  the  spanner  wrench  furnished 
and  used  was  in  fact  a  suitable  wrench  for  the 
work,  without  regard  to  whether  or  not  there 
had  been  any  want  of  ordinary  care  on  defend- 
ant's part  in  failing  to  furnish  a  socket  wrench, 
were  erroneous ;  it  being  essential  to  the  exist- 
ence of  negligence  on  the  part  of  defendant,  not 
only  that  the  appliance  was  in  fact  not  a  safe 
one  for  the  work,  but  also  that  defendant  knew, 
or  ought  in  the  exercise  of  reasonable  care  for 
the  safety  of  its  employes  to  have  known,  that 
the  wrenches  furnished  were  not  safe  and  suffi- 
cient. 

4.  Same— Appliances— Duty  of  Master. 

The  obligation  of  an  employer  in  furnishing 
safe  appliances  for  the  servant  to  work  with  is 
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■imply  to  use  reasonable  care;  that  is,  the  de- 
free  of  care  which  a  man  of  ordinary  prudence 
in  the  same  line  of  business  would  be  expected 
to  exercise  to  secure  his  own  safety  were  he  do- 
ing the  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  178.] 

Beatty,  C.  J.,  dissenting  on  rehearing. 

Department  1.  Appeal  from  Superior  Court, 
Mariposa  County;  J.  J.  Trabucco,  Judge. 

Action  by  Stanley  Sterne,  by  his  guardian 
ad  litem,  against  the  Mariposa  Commercial 
&  Mining  Company.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  it  appeals.  Re- 
versed. 

Lindley  &  Elckhoff,  J.  M.  Corcoran,  and 
B.  L.  Quayle,  for  appellant  Charles  F.  Han- 
Ion,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  appeal  by 
defendant  from  a  Judgment  In  favor  of  plain- 
tiff for  $7,000  damages  for  personal  injuries, 
alleged  to  have  been  suffered  by  him  through 
the  negligence  of  defendant,  and  from  an 
order  denying  Its  motion  for  a  new  trial. 

Plaintiff,  a  boy  nearly  17  years  of  age,  was 
in  the  employ  of  defendant  at  Its  mine  in 
Mariposa  county.  There  was  a  hoisting  plant 
operated  by  steam  used  In  the  mining  work, 
and  plaintiff  was  employed  as  fireman  and  in 
assisting  around  the  engine  used  as  a  part  of 
such  hoisting  plant,  and  to  perform  certain 
other  duties,  such  as  running  the  air  com- 
pressor, etc,  and  there  was  evidence  suffi- 
cient to  sustain  a  conclusion  that  he  was  re- 
quired to  work  wherever  directed  by  one  Pet- 
tis, the  engineer  of  defendant.  On  March  13, 
1903,  certain  repair  work  was  done  on  the 
bearings  on  the  pillow  block  of  the  hoist,  on 
which  bearings  revolved  the  shaft  of  a  cog- 
ged wheel.  This  work  was  done  by  Maguire, 
the  general  foreman  and  representative  of 
the  company  at  the  mine,  Pettis,  Mills  (a 
machinist),  and  one  Thorn.  This  work  hav- 
ing apparently  been  satisfactorily  completed, 
Maguire  ordered  the  engineer  to  start  up  the 
engine,  and  he  and  Thorn  left  the  engine 
room.  The  engine  having  been  started,  Mills 
was  engaged  in  making  a  final  adjustment 
about  the  pillow  block  and  bearings,  and,  for 
the  purpose  of  tightening  one  of  the  nuts,  had 
applied  to  the  nut  a  wrench  variously  de- 
nominated In  the  record  a  spanner  or  sta- 
tionary wrench.  At  this  point  plaintiff  ap- 
peared upon  the  scene.  There  was  In  plain- 
tiff's own  testimony  evidence  sufficient  to  sup- 
port a  conclusion  that  Pettis  told  plaintiff  to 
get  a  monkey  wrench  and  assist  Mills  in  his 
work,  although  the  other  evidence  indicates 
that  Mills  was  already  using  a  monkey 
wrench  In  connection  with  a  spanner  wrench 
in  tightening  the  nut;  the  nut  being  so  sit- 
uated that  it  could  not  be  turned  without  a 
combination  of  two  wrenches.  A  monkey 
wrench  was  applied  to  the  spanner  wrench 
being  used  by  Mills,  and,  Mills  holding  in 
place  the  spanner  wrench,  plaintiff  .turned 


the  spanner  wrench  by  means  of  the  monkey 
wrench,  and  was  in  the  act  of  making  a  sec- 
ond turn,  when,  according  to  plaintiff's  con- 
tention, the  spanner  wrench  In  Mills'  hands 
slipped  sideways  from  the  nut,  and  plain- 
tiff's hand,  in  consequence  thereof,  came  in 
contact  with  the  cogs  of  the  wheel  and  was 
so  mutilated  as  to  require  amputation.  The 
nut  was  hexagonal,  and  there  had  been  sup- 
plied no  socket  wrench  which  would  fit  It. 

Much  is  said  in  the  brief  of  counsel  foT 
plaintiff  as  to  the  effect  of  the  failure  of  de- 
fendant to  deny  certain  allegations  of  the 
complaint  which  we  take  to  be  nothing  more 
than  attempted  allegations  of  the  legal  duty 
of  an  employer  to  his  employes  In  the  mat- 
ter of  furnishing  suitable  tools  and  appli- 
ances, and  keeping  the  same  in  proper  repair. 
Such  allegations  had  no  proper  place  In  the 
complaint  and  tendered  no  issue  of  fact.  The 
failure  to  deny  them  in  the  answer  in  no  way 
affects  the  determination  of  the  case,  which 
must  be  determined  upon  the  facts  admitted 
or  proved,  In  the  light  of  the  law  as  settled 
by  our  statutes  and  decisions.  The  basis  of 
the  alleged  liability  of  defendant  for  the  in- 
jury suffered  by  plaintiff  was  (1)  the  claim 
that  defendant  negligently  failed  to  furnish 
a  proper  wrench  for  the  tightening  of  this 
particular  nut,  the  claim  being  that  a  socket 
wrench,  to  be  used  In  connection  with  the 
monkey  wrench,  was  the  only  proper  and 
safe  appliance  for  the  particular  work ;  and 
(2)  the  claim  that  defendant  was  negligent  in 
sending  plaintiff,  alleged  to  be  an  inexperi- 
enced minor,  without  warning,  Into  a  place 
and  position  of  danger.  It  Is  earnestly  urged 
that  the  evidence  was  Insufficient  to  support 
a  conclusion  that  there  was  any  negligence  In 
the  failure  to  furnish  a  socket  wrench.  We 
deem  It  unnecessary  to  consider  this  conten- 
tion in  view  of  the  fact  that  the  judgment 
and  order  must  be  reversed  for  an  error  oc- 
curring at  the  trial.  It  is,  impossible  for  us 
to  say  upon  which  theory  the  Jury  rendered 
the  verdict  against  defendant — whether  upon 
the  theory  that  it  had  failed  to  use  reason- 
able care  In  the  matter  of  furnishing  a  safe 
and  suitable  wrench,  or  upon  the  theory  that 
It  had  negligently  sent  plaintiff,  without 
warning,  to  work  in  a  dangerous  place.  It 
follows  that,  if  prejudicial  error  was  com- 
mitted In  regard  to  the  issue  relative  to  the 
wrench,  a  reversal  must  be  had. 

Plaintiff,  In  his  testimony  on  direct  exami- 
nation, having  spoken  of  a  "stationary 
wrench"  and  a  "monkey  wrench,"  stated  that 
there  was  no  socket  wrench  on  the  premises, 
and  no  wrench  similar  thereto.  He  then  de- 
scribed a  socket  wrench  as  being  one  with  six 
sides  and  covering  the  whole  of  the  six-sided 
nut;  whereas  the  stationary  wrench  covered 
only  two  sides  of  such  nut.  This  was  his  on- 
ly testimony  in  relation  to  wrenches  on  direct 
examination.  On  cross-examination  he  was 
asked  by  defendant's  counsel :  "Well,  where 
did  you  acquire  the  Information  which  you 
gave  in  response  to  the  questions  recently 
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asked  you  by  Mr.  Hanlon  In  reference  to  sta- 
tionary wrenches  or  socket  wrenches?"  The 
plaintiff  in  answer  was  proceeding  to  state 
that  he  had  been  told  certain  things  by  one  of 
the  men,  when  he  was  Interrupted  by  de- 
fendant's counsel  with  a  statement  that  what 
he  was  saying  was  not  an  answer  to  the  ques- 
tion, and  they  did  not  want  It  Plaintiff's 
counsel  insisted  tbat  the  plaintiff  be  allowed 
to  finish  the  answer  be  was  giving,  and, 
against  the  protest  of  defendant,  the  witness 
was  allowed  to  give  the  following  so-called 
answer :  "I  was  told  by  J.  H.  Lind  that,  if 
a  socket  wrench  had  been  used,  I  never  would 
have  been  hurt."  Defendant's  counsel  im- 
mediately moved  that  the  answer  be  stricken 
out  on  the  ground  tbat  It  was  not  responsive 
to  the  question,  and  earnestly  and  at  length 
set  forth  the  reasons  in  support  of  the  mo- 
tion, but  the  trial  court  denied  the  motion 
and  allowed  the  answer  to  stand.  It  was 
subsequently  made  by  plaintiff  to  appear  tbat 
J.  H.  Lind  was  an  employe  of  defendant  at 
the  mine  who  had  charge  of  a  part  of  the  ma- 
chinery, and  who  presumably  had  consid- 
erable knowledge  concerning  the  matter  un- 
der inquiry.  There  was  thus  placed  before 
the  jury,  as  proper  evidence  for  their  consid- 
eration in  determining  the  cause  of  tbe  ac- 
cident and  the  question  of  defendant's  negli- 
gence, the  extrajudicial  statement  of  a  man 
whose  opinion  was  apparently  entitled  to 
some  weight,  as  to  the  exact  cause  of  the  ac- 
cident. Tbat  statement  was  of  such  a  nature 
as  to  intimate  negligence  on  the  part  of  de- 
fendant In  not  supplying  a  socket  wrench. '  It 
came  to  the  jury  without  the  sanction  of  an 
oath  and  without  opportunity  to  defendant 
to  cross-examine  the  maker  of  tbe  statement. 
We  can  conceive  of  no  ground  upon  which 
the  ruling  of  the  court  denying  the  motion 
to  strike  out  this  answer  can  be  sustained. 
The  answer  of  the  witness  was  wholly  and 
entirely  irresponsive  and  foreign  to  the  ques- 
tion asked.  The  rule  that,  where  a  portion 
of  the  testimony  is  unobjectionable,  the  party 
moving  to  strike  out  must  designate  with 
precision  the  particular  portion  challenged, 
relied  on  by  plaintiff's  counsel,  of  course,  has 
no  application  where  the  whole  answer  Is 
subject  to  the  objection  made.  Counsel  for 
plaintiff  makes  a  futile  attempt  to  show  that 
a  portion  of  the  answer  here,  namely,  "I  was 
told  by  J.  H.  Lind,"  was  responsive.  Rut 
these  words  cannot  be  thus  separated  from 
the  remainder  of  the  answer,  for  to  so  sep- 
arate them  would  be  to  make  them  express 
something  not  within  tbe  meaning  of  any 
part  of  the  answer.  No  part  of  the  answer 
as  given,  when  considered  as  a  whole,  stat- 
ed that  the  witness  had  received  any  Infor- 
mation on  the  matters  concerning  which  he 
had  testified  on  direct  examination  from  J. 
H.  Lind.  The  answer  of  the  witness  cannot 
thus  be  mutilated  and  distorted  from  Its  orig- 
inal meaning.  It  was  an  answer  expressive 
of  a  single  thought,  absolutely  foreign  to  any 
matter  embraced  in  the  question  asked  by 


counsel  for  defendant  It  is  not  material 
that  the  so-called  answer  was  given  to  a 
question  asked  by  counsel  for  defendant  on 
cross-examination.  "While  the  rule  may  be 
somewhat  stringent  as  to  concluding  a  party 
by  the  answers  of  bis  own  witnesses  in  gen- 
eral response  to  a  question,  or  binding  him 
by  Irrelevant  answers  to  irrelevant  questions, 
still  It  never  has  been  held,  or  should  be,  that 
a  party  is  bound  by  the  irresponsive  answers 
of  his  adversary's  witnesses,  and  we  cannot 
undertand  why  It  should  seriously  be  con- 
tended for."  Estate  of  McKenna,  143  Cal. 
580,  587,  77  Pac.  461,  463.  It  Is  idle  to  urge 
that  the  answer  was  entirely  harmless. 
There  is  by  no  warrant  in  the  record  for  any 
such  conclusion  on  our  part  It  was  by  no 
means  a  self-evident  proposition,  as  suggested 
by  counsel  for  plaintiff,  that  the  accident  was 
due  to  the  failure  to  use  a  socket  wrench  in- 
stead of  a  spanner  or  stationary  wrench. 
The  claim  of  plaintiff's  counsel  that  there 
was  testimony  to  the  same  effect  given  by  de- 
fendant's witnesses  Is  not  well  founded.  It 
Is  Impossible  for  us  to  say  what  weight  and 
Influence  this  Improper  evidence  of  plaintiff 
had  on  the  minds  of  tbe  jury  in  determining 
the  question  of  defendant's  liability.  The  er- 
ror of  the  trial  court  must  be  held  prejudi- 
cial. Short  v.  Frink  (Cal.  Sup.)  90  Pac  202, 
and  cases  there  cited.  The  trial  court,  at  the 
request  of  plaintiff,  gave  to  the  jury  a  num- 
ber of  Instructions,  in  each  of  which  tbe 
court  explicitly  directed  them  to  find  a  ver- 
dict for  plaintiff,  or  explicitly  declared  plain- 
tiff to  be  entitled  to  a  verdict  in  the  event 
that  they  found  certain  things  specified  there- 
in to  be  true.  Any  such  instruction  should, 
of  course,  embrace  all  the  things  necessary  to 
show  the  legal  liability  of  the  defendant  and 
to  warrant  the  direction  or  conclusion  con- 
tained therein  that  plaintiff  is  entitled  to  a 
verdict  See  Killelea  v.  California,  etc.,  Co., 
140  Cal.  604,  74  Pac.  157.  The  following  are 
fair  samples  of  these  instructions: 

Plaintiffs  instruction  No.  8:  "I  Instruct 
you,  gentlemen,  that  the  parties  have  In  their 
pleadings  here  admitted  that  It  was  the  de- 
fendant corporation's  duty,  and  its  own  per- 
sonal duty,  to  furnish  and  supply  a  fit  en- 
gine, keep  it  in  repair,  and  to  supply  a  suffi- 
cient number  of  wrenches,  and  to  discard  old 
ones,  and  to  supply  new  and  fit  ones  to  each 
kind,  and  to  test  and  Inspect  said  wrenches, 
and  to  put  each  In  safe  condition  before  use. 
Now,  I  instruct  you  that  If  you  find  that  the 
company  and  that  Magulre,  Its  foreman,  fail- 
ed to  furnish  or  supply  a  suitable,  fit,  and 
proper  wrench  on  March  13,  1903,  and  that 
the  said  Mills  was  obliged  to  use  the  wrench 
he  actually  did  use  to  turn  the  engine  nut 
and  that  Stanley  Sterne  was  Injured  by  the 
flying  off  of  tbe  said  wrench  from  the  en- 
gine nut  he,  Stanley  Sterne,  and  his  fellow 
servants  not  being  guilty  of  contributory  neg- 
ligence, but  acting  In  the  scope  of  his  duty 
as  directed  by  said  Magulre  (If  said  Magulre 
gave  any  directions),  then  I  Instruct  you,  gen- 
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tlemen  of  the  jury,  that  yon  most  return  a 
verdict  here  into  this  court  in  favor  of  the 
plaintiff  and  against  the  defendant  corpora- 
tion herein." 

Plaintiff's  instruction  No.  9,  so  far  as  ma- 
terial: 14  •  •  •  If  you  find  that  the  de- 
fendant and  Magulre,  Its  foreman,  failed  to 
furnish  a  suitable  wrench  for  Mr.  Mills  to 
use  in  tightening,  the  engine  nut  on  March 
18,  1903,  and  that,  owing  to  the  unfitness  of 
tbe  wrench  that  was  used  by  Mills  at  the 
time,  the  injury  was  caused  to  plaintiff,  with- 
out any  contributory  negligence  on  plaintiff's 
part  or  on  the  part  of  any  of  his  fellow  serv- 
ants, then  I  instruct  you  that  the  Injury  was 
caused  by  the  defendant's  fault  and  neglect 
of  duty,  and  that  the  verdict  of  this  jury 
should  be  brought  in  here  in  favor  of  Stan- 
ley Sterne,  the  plaintiff,  and  against  the  cor- 
poration defendant" 

It  is  unnecessary  to  further  consider  these 
Instructions  than  to  point  out  that  they  were 
erroneous,  in  that  they  made  the  question 
of  defendant's  negligence  to  turn  on  the  con- 
clusion of  the  Jury  as  to  whether  or  not  the 
spanner  or  stationary  wrench  furnished  and 
used  was  in  fact  a  suitable  wrench  for  the 
work  as  It  was  then  being  done  with  the  ma- 
chinery in  motion,  without  regard  to  whether 
or  not  there  had  been  any  want  of  ordinary 
care  on  the  part  of  defendant,  or  Its  personal 
representative  Magulre,  In  failing  to  furnish 
a  socket  wrench.  It  was  essential  to  the  ex- 
istence of  negligence  on  the  part  of  the  de- 
fendant in  the  matter,  not  only  tbat  the  ap- 
pliance was  In  fact  not  a  safe  appliance  for 
the  work,  but  also  that  the  defendant  or  its 
representative  Magulre  knew,  or  ought  in  tbe 
exercise  of  reasonable  care  for  the  safety  of 
its  employes  to  have  known,  that  the  wrench- 
es furnished  were  not  safe  and  sufficient 
See  Malone  v.  Hawley,  46  Cal.  409.  The  ob- 
ligation of  an  employer  in  such  matters  is 
simply  to  use  reasonable  care,  that  degree  of 
care,  as  was  said  by  Judge  Lurton  in  a  de- 
cision of  the  United  States  Circuit  Court  of 
Appeals,  "which  a  man  of  ordinary  prudence 
in  the  same  line  of  business  would  be  ex- 
pected to  exercise  to  secure  his  own  safety 
were  he  doing  the  work."  Westinghouse, 
etc.,  Co.  v.  Heimlich,  127  Fed.  94,  82  C.  C. 
A  92.  See,  also,  Dolan  v.  Sierra  Ry.  Co., 
135  Cal.  436,  67  Pac.  686.  As  we  have  al- 
ready intimated,  there  Is  nothing  In  the  con- 
dition of  the  pleadings  In  this  case  to  en- 
hance this  obligation.  Even  if  it  was  made 
to  appear  here  that  a  socket  wrench  would 
have  been  a  safer  appliance  to  use  under  the 
conditions  of  the  particular  work  in  hand, 
there  was  ample  evidence  to  justify  a  con- 
clusion that  there  was  in  the  failure  to  fur- 
nish a  socket  wrench  no  want  of  reasonable 
care  on  the  part  of  defendant  or  its  repre- 
sentative, Magulre — that  a  reasonably  care- 
ful man,  as  solicitous  for  the  safety  of  his 
employes  as  he  would  be  for  his  own  safety, 
would  have  considered  the  wrenches  furnish- 
ed entirely  safe  and  adequate  for  all  work 


to  be  done  by  the  employes — that  such  wrench- 
es so  furnished  were  such  as  experience 
sanctioned  as  reasonably  safe.  This  element 
was  entirely  omitted  from  these  Instructions, 
and  the  trial  jurors  were  thus  explicitly  In- 
structed that  If,  from  the  evidence  given  on 
the  trial,  they  believed  that  the  wrenches 
furnished  were  not  In  fact  "suitable,  fit  and 
proper,"  they  must  find  defendant  guilty  of 
negligence.  Because  of  our  conclusion  that 
the  judgment  and  order  must  be  reversed  for 
the  error  first  discussed,  it  Is  unnecessary  to 
determine  whether  error  In  these  instructions 
can  properly  be  held  to  have  been  without 
prejudice  to  defendant's  cause  in  view  of 
other  Instructions  given  by  the  court  relative 
to  the  same  subject  and  we  have  discussed 
the  matter  solely  for  the  purposes  of  a  new 
trial 

It  is  unnecessary  to  discuss  any  of  the 
other  points  presented. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 

On  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

B BATTY,  a  J.  I  dissent  from  the  order 
denying  a  rehearing  upon  the  ground  that 
the  error  of  the  superior  court  was,  In  view 
of  all  the  evidence  In  the  case,  without  preju- 
dice. The  answer  of  plaintiff  which  the 
court  refused  to  strike  out  meant  nothing 
more  than  that  a  socket  wrench  would  not 
have  slipped,  and,  as  to  that  there  was  no 
controversy.  One  of  the  defendant's  witness- 
es testified  to  the  same  effect 


TANDY  v.  WAESCH  et  al.    (L.  A.  2,038.) 
(Supreme  Court  of  California.   Ang.  5,  1908.) 

1.  Parties— Persons  Who  Mat  Sue— Tbus- 
tees  or  Express  Tbust. 

Under  Code  Civ.  Proc.  |  867,  requiring 
every  action  to  be  prosecuted  in  the  name  of  tbe 
real  party  hi  interest,  except  as  provided  in  sec- 
tion 369,  authorizing  a  trustee  of  an  express 
trust  to  sue,  and  declaring  tbat  a  person  in 
whose  name  a  contract  is  made  for  the  benefit 
of  another  is  a  trustee  of  an  express  trust,  one 
making  in  his  own  name  for  the  benefit  of  an- 
other a  contract  for  the  purchase  of  real  estate 
may  sue  for  tlie  part  of  the  price  paid  on  the 
vendor  falling  to  convey  clear  title  as  required 
by  the  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parties,  f  11.] 

2.  Vendor  and  Purchaser— Defects  in  Ti- 
tle—Rescission by  Purchaser. 

A  vendor  contracted  to  sell  real  estate  and 
convey  a  title  "free  and  clear  of  all  incum- 
brances." There  were  building  restrictions  on 
the  land,  and  the  land  was  subject  to  the  re- 
served right  of  way  for  and  the  right  to  con- 
struct and  maintain  pipes  and  ditches  for  irri- 
gation purposes.  Held,  that  the  vendor  could 
not  convey  a  title  clear  of  all  incumbrances,  and 
the  purchaser  might  rescind  and  recover  the  part 
of  the  price  paid. 

[Ed.  Note.— For  cases  in  point.  w»e  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  SI  199,  200.] 
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Department  2.  Appeal  from  Superior  Court, 
Lob  Angeles  County ;  Chas.  Monroe,  Judge. 

Action  by  A.  E.  Tandy  against  J.  W. 
Waesch  and  others.  From  a  judgment  for 
plaintiff,  .defendant  J.  W.  Waesch  appeala 
Affirmed. 

R.  L.  Horton,  for  appellant  Oscar  C. 
Mueller  and  William  M.  Hiatt,  for  respond- 
ent 

HENSHAW,  J.  Plaintiff  sued  to  recover 
the  sum  of  $1,000  paid  on  account  of  the 
purchase  price  of  a  piece  of  land  under  con- 
tract with  defendant,  whereby  defendant 
agreed  to  convey  the  land  by  a  title  free  and 
clear  of  all  incumbrances.  He  averred  that 
defendant's  title  was  incumbered  by  restric- 
tions, reservations,  and  covenants  as  follows: 
"It  is  hereby  covenanted  and  agreed,  by  and 
between  the  parties  hereto,  and  it  is  part  of 
the  consideration  of  this  conveyance,  that 
no  main  building  shall  be  erected  or  suffer- 
ed to  remain  upon  the  premises  hereby  con- 
veyed that  is  not  reasonably  worth  $1,000 
for  one  story  or  $1,500  for  two  stories,  and 
said  main  building  shall  be  erected  before 
any  other  building  on  said  property.  There 
is  hereby  expressly  reserved  and  excepted 
from  the  operation  of  this  deed  to  the  par- 
ties of  the  first  part  their  successors,  heirs 
and  assigns  forever,  the  right  of  way  for, 
and  the  right  to  construct,  lay  down  and 
maintain  pipes,  ditches,  and  zanjas  for  irriga- 
tion purposes  upon,  through,  and  across  the 
parks,  streets,  and  avenues  in  said  city  of 
Redondo  Beach,  said  several  rights  of  way 
and  exceptions  to  be  made  of  such  sizes, 
quantities,  and  dimensions  as  may  be  reason- 
ably required  for  the  several  and  respective 
uses  for  which  the  same  are  severally  re- 
served." It  was  alleged  that  a  reasonable 
time  had  been  given  to  remove  these  incum- 
brances, and  that  they  had  not  been  removed, 
and,  indeed,  upon  the  trial,  it  was  conceded 
that  they  were  still  in  existence.  Defendant 
pleaded  by  answer  and  cross-complaint,  call- 
ing in  as  defendants  to  his  cross-complaint 
beside  the  plaintiff  Tandy,  W.  M.  Garland 
and  E.  T.  Ames.  Trial  was  had,  Judgment 
passed  for  plaintiff  Tandy,  and,  from  that 
judgment  and  the  order  of  the  court  denying 
defendant's  motion  for  a  new  trial,  he  ap- 
peals. 

His  principal  contention  upon  appeal  seems 
to  be  that  as  It  was  disclosed  and  known  to 
him  that  Tandy  was  acting  as  agent,  and 
that  the  defendant  Garland  was  principal,  the 
action  should  have  been  brought  by  Garland, 
and  cannot  be  maintained  in  the  name  of 
Tandy.  Tandy,  however,  was  a  proper  party 
plaintiff.  To  the  general  rule  laid  down  in 
section  367,  Code  Civ.  Proc,  that  every  action 
must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  there  are  certain  exceptions 
specified  in  section  369,  Code  Civ.  Proc.  That 
section  authorizes  the  trustee  of  an  express 
trust  to  sue  without  Joining  the  beneficiary, 


and  declares  that  a  person  with  whom,  or  in 
whose  name  a  contract  is  made  for  the  bene- 
fit of  another,  is  a  trustee  of  an  express  trust 
within  the  meaning  of  this  section.  The  con- 
tract having  been  made  in  Tandy's  name  for 
the  benefit  of  Garland,  Tandy  thus  became 
the  trustee  of  an  express  trust  and  entitled  to 
maintain  the  action.  See  Walker  v.  McCusk- 
er,  71  Cal.  594,  12  Pac.  723;  Giselman  v. 
Starr,  106  Cal.  657,  40  Pac.  8;  Los  Robles 
Water  Co.  v.  Stoneman,  146  Cal.  204,  79  Pac. 
880;  Anglo-Cal.  Bank  v.  Cerf,  147  Cal.  384, 
81  Pac.  1077;  Pom.  Code  Rem.  (4th  Ed.)  S§ 
103,  105 ;  Bliss  on  Code  Pleadings,  §  57. 

The  restrictions,  reservations,  and  cove- 
nants constituted  incumbrances  upon  the  title 
of  defendant  which,  not  being  removed,  jus- 
tified plaintiff  in  seeking  a  recovery  of  his 
partial  payment  under  defendant's  contract 
to  convey  to  him  a  title  "free  and  clear  of 
all  incumbrances."  Indeed,  this  proposition 
is  not  seriously  disputed;  but  if  It  were,  it 
finds  abundant  support  Quatman  v.  McCray, 
128  Cal.  285,  60  Pac  855;  Whelan  v.  Ros- 
slter,  1  Cal.  App.  701,  82  Pac.  1082;  Gold- 
stein v.  Hensley,  4  Cal.  App.  444,  88  Pac. 
507;  Wetmore  v.  Bruce,  118  N.  Y.  319.  23 
N.  E.  803;  Ayling  v.  Kramer,  133  Mass.  12; 
Brewster  on  Conveyancing,  S  201;  Warvelle 
on  Vendors,  f  312. 

For  the  foregoing  reasons,  the  judgment 
and  order  appealed  from  are  affirmed. 

We  concur:   LORIGAN,  J.;  SHAW,  J. 


WHITE  v.  HORTON  et  al.   (L.  A  2,077.) 
(Supreme  Court  of  California.    Aug.  4,  1908.) 

1.  Homestead  —  Incumbrance— Mortgage — 
Extent  of  Incumbrance. 

Where  a  homestead  is  mortgaged,  or  is  de- 
clared upon  land  subject  to  mortgage,  it  is  not 
the  exemption  which  is  mortgaged,  but  the  whole 

tiropertv,  and  the  homestead  exemption  still  ex- 
Bts  subject  only  to  reduction  to  satisfy  the 
mortgage. 

2.  Same— Liabilities  Enforceable  Against 
Homestead— Judgments. 

Civ.  Code,  §  1254,  provides  that  If  a  home- 
stead exceeds  in  value  the  amount  of  the  exemp- 
tion and  cannot  be  divided,  the  court  must  di- 
rect its  sale  under  execution.  Section  1256  pro- 
vides, when  the  sale  is  made,  the  balance  above 
the  homestead  exemption  must  be  applied  to 
the  execution.  Defendant  mortgaged  land,  and 
thereafter  made  a  declaration  of  homestead  upon 
it.  M.  recovered  a  judgment  against  defendant 
for  $4,000,  and,  her  judgment  not  being  satisfied, 
appraisers  valued  the  homestead  at  $10,000.  but 
reported  that  it  could  not  be  divided  without 
injury  to  the  whole.  Plaintiff  brought  foreclo- 
sure, and  his  judgment  decreed  satisfaction  of 
the  mortgage  out  of  the  proceeds  of  a  sale  and 
that  M.'s  judgment  be  satisfied  out  of  the  re- 
mainder. Held,  that  the  proceeds  of  the  sale 
should  have  been  disposed  of,  first  to  satisfy 
the  mortgage,  and  then  the  homestead  fund 
should  be  set  aside,  and  any  remainder  paid  to 
the  judgment  creditor.  . 

{•Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  5  174.] 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  W.  P.  James,  Judge. 


Digitized  by 


CaL)  WHITE  v. 

Action  by  Florence  C.  White  against  George 
G.  Horton  and  others  to  satisfy  a  judgment 
against  defendants'  homestead.  From  a  de- 
cree ordering  the  property  sold  and  directing 
its  disposition,  the  owners  appeal.  Reversed, 
with  directions  to  the  trial  court  to  enter 
judgment  as  directed. 

Borden  &  Carhart,  for  appellants.  Hahn  & 
Hahn  and  Walter  Holsinger,  for  respondent 

HEN8HAW,  J.  The  appellants  Horton,  to 
secure  the  payment  of  a  promissory  note,  had 
executed  a  mortgage  upon  a  lot  of  land  in 
the  county  of  Los  Angeles.  Subsequent  to 
the  execution  and  recordation  of  this  mort- 
gage, the  husband  made  a  declaration  of 
homestead  upon  the  mortgaged  property  for 
the  benefit  of  himself  and  family.  There- 
after the  defendant  and  respondent  Ednah  J. 
Menner  recovered  a  judgment  against  the 
defendant  George  C.  Horton  for  the  sum  of 
$4,000,  with  Interest  and  costs.  The  note  se- 
cured by  mortgage  becoming  overdue  and 
being  unpaid,  an  action  to  foreclose  was  com- 
menced by  plaintiff.  While  this  action  was 
pending  the  judgment  creditor,  Ednah  J.  Men- 
ner, under  the  provisions  of  sections  1245  to 
1250  of  the  Civil  Code,  caused  appraisers  to 
be  appointed  to  value  the  homestead;  her 
judgment  not  having  been  satisfied.  The  ap- 
praisers placed  a  valuation  upon  the  home- 
stead exceeding  $10,000,  but  further  reported 
that  the  property  could  not  be  divided  with- 
out Injury  to  the  whole  thereof.  Thereupon 
proceedings  were  taken  whereby  the  matter 
was  certified  to  the  court  in  which  the  fore- 
closure action  was  pending,  under  stipulation 
that  upon  sale  of  the  mortgaged  premises 
the  claims  of  Menner  under  her  judgment 
should  be  considered  and  determined.  The 
court  In  giving  judgment  In  the  foreclosure 
proceedings  decreed  a  sale  of  the  property, 
and  out  of  the  funds  derived  from  the  sale 
awarded  the  mortgagee  the  amount  due  upon 
the  mortgage,  with  Interest  and  costs.  Next 
out  of  the  funds  It  decreed  that  the  judgment 
of  Ednah  J.  Menner  should  be  satisfied,  and 
that  any  funds  remaining  should  be  paid 
over  to  the  owners  of  the  property.  No  ques- 
tion arises  as  to  the  regularity  of  any  of  the 
proceedings,  and  the  single  proposition  pro- 
pounded is  as  to  the  correctness  of  the  court's 
disposition  and  distribution  of  the  funds 
arising  from  the  sale  of  the  homestead. 

By  appellants  It  is  contended  that,  upon 
sale  of  the  homestead,  they  were  entitled 
to  $5,000,  which  was  wholly  exempt  from 
execution  sale,  attachment,  or  any  other  form 
of  legal  seizure,  saving  that,  if  the  value  of 
the  residue  of  the  property  was  not  sufficient 
to  pay  the  mortgage  debt,  recourse  could  be 
had  against  the  $5,000  to  make  good  any  de- 
ficiency. Since  here  there  has  been  a  sale 
of  the  homestead  and  the  court  is  dealing 
with  money  in  hand,  It  matters  not  whether 
it  be  said  that  the  family  is  entitled  to  the 
$5,000  as  a  homestead  exemption  fund,  which 
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fund  may  be  subject  to  reduction  to  satisfy 
the  mortgage  debt,  or  whether  it  be  said 
that  the  mortgage  shall  first  be  satisfied,  and 
that  the  owners  of  the  homestead  shall  have 
the  next  $5,000  as  an  exempt  fund.  However 
stated,  the  actual  result  will  always  be  the 
same,  and  in  either  case,  under  appellants' 
contention,  the  judgment  creditor  has  no 
Hen  or  claim  upon  the  homestead  property, 
or  upon  the  fruits  of  Its  sale,  until  after 
the  demands  of  the  mortgagee  have  been  fully 
satisfied,  and  $5,000  have  been  exempted  and 
set  apart  for  the  use  of  the  family.  Upon 
behalf  of  respondent  it  is  contended  that  sec- 
tions 1237  et  seq.  of  the  Civil  Code  entitle  the 
family  to  an  exemption  of  but  $5,000;  that 
whether  they  mortgage  property  at  a  time 
when  It  is  Impressed  with  a  homestead,  or 
whether,  as  here,  they  mortgage  property  up- 
on which  a  homestead  Is  subsequently  de- 
clared, the  result  Is  the  same,  and  that  re- 
sult Is  that  they  have  mortgaged  the  home- 
stead exemption,  as  distinguished  from  the 
homestead  Itself;  that  In  satisfying  that 
mortgage,  where  the  rights  of  other  creditors 
are  involved,  resort  shall  first  be  had  to  the 
exemption,  and  that  $5,000  shall  first  be 
applied  in  satisfaction  of  the  mortgage  debt 
No  authority  is  cited  in  support  of  the  dec- 
laration that  a  mortgage  upon  a  homestead 
is  a  mortgage  to  be  first  satisfied  out  of  the 
exempt  $5,000  which  the  law  allows.  Indeed, 
considering  the  policy  of  the  law,  which  most 
strongly  favors  homesteads,  this  statement 
upon  Its  face  does  violence  to  that  policy. 
A  case  like  the  present,  where  the  homestead 
has  been  converted  Into  money,  and  where 
the  question,  as  here,  turns  upon  the  order  of 
the  distribution  of  the  fund,  has  not  previous- 
ly come  before  this  court ;  but  similar  cases 
Involving  the  disposition  of  homestead  lands 
have  repeatedly  been  presented  to  the  court, 
and  in  every  instance  the  conclusion  has  been 
contrary  to  the  contention  which  the  respond- 
ent urges.  One  of  the  early  cases  was  that 
of  McLaughlin  v.  Hart  46  Cal.  638.  Hart 
and  his  wife  executed  a  mortgage  to  plain- 
tiff to  secure  the  payment  of  a  promissory 
note.  Subsequently  Hart,  to  secure  his  own 
debts,  executed  other  mortgages  upon  the 
land,  In  which  his  wife  did  not  join,  to  de- 
fendants Plerc6,  Shedder,  and  Piquet  Hart 
and  his  wife  had  filed  a  declaration  of  home- 
stead covering  50  acres  of  land  mortgaged 
to  plaintiff.  The  subsequent  mortgages  to 
Pierce,  Shedder,  and  Piquet  did  not  affect 
the  homestead.  Defendants  Pierce,  Shedder, 
and  Piquet  filed  a  cross-complaint  asking  to 
have  their  mortgages  foreclosed,  and  urging 
that  plaintiff  should  first  be  compelled  to 
resort  in  satisfaction  of  his  mortgage  to  the 
homestead  property,  under  the  application  of 
the  equitable  doctrine  that  where  one  credit- 
or has  several  securities  to  which  he  can  re- 
sort, and  another  creditor  has  a  lien  on  but 
one  of  those  securities,  the  latter  may  com- 
pel the  former  to  exhaust  the  securities  upon 
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which  he,  the  latter,  has  no  lien.  But  by  its 
decree  the  trial  court  exempted  the  home- 
stead from  sale  unless  it  should  be  found 
necessary  to  have  recourse  to  it  to  satisfy  the 
mortgage  of  plaintiff,  and  denied  to  the  de- 
fendants any  right  to  compel  a  sale  of  the 
homestead,  to  the  end  that  the  funds  might 
be  first  applied  In  extinguishment  of  plain- 
tiff's mortgage  debt.  This  court  upheld  the 
judgment  of  the  trial  court,  saying:  "The 
liens  of  the  Junior  mortgagees  upon  the  out- 
side lands  were  created  by  him  alone  and 
without  her  (the  wife's)  consent,  and  to  hold 
that  these  latter  mortgagees  may,  for  their 
own  benefit,  compel  a  sale  of  the  homestead 
to  satisfy  the  McLaughlin  mortgage,  would 
be  in  effect  to  create  a  lien  in  favor  of  the 
junior  mortgagees  upon  the  homestead  of 
Mrs.  Hart  without  her  consent"  Treating 
this  case  in  terms  of  money  Instead  of  land, 
the  same  doctrine  is  invoked  by  appellants, 
and  the  same  answer  must  be  made  as  was 
made  in  that  case.  The  Menner  debt  is  a 
debt  of  the  husband,  and  not  of  the  wife,  in- 
curred after  a  homestead  had  been  placed 
upon  the  property.  To  hold  that  the  mort- 
gagee must  first  exhaust  the  homestead  fund 
of  $5,000  would  be,  in  effect,  to  create  a  lien 
in  favor  of  the  judgment  creditor  upon  the 
homestead  of  Mrs.  Hart  without  her  consent, 
and  deprive  her  of  her  homestead  exemption 
for  a  debt  not  her  own,  and  for  the  payment 
of  which  she  had  in  no  way  bound  the  home- 
stead property. 

So,  again,  in  Barrett  Sims,  59  Cal.  615, 
Sims  had  executed  a  mortgage  upon  the  prop- 
erty to  defendant  Clarke.  Subsequently  he 
executed  a  deed  to  defendant  Beck  man  of  the 
property,  leserving  therefrom  a  strip  25  rods 
wide,  upon  which  he  filed  a  declaration  of 
homestead.  Sims  being  indebted  to  plaintiff, 
the  latter  commenced  an  action,  sued  out  a 
writ  of  attachment,  and  levied  upon  the  right, 
title,  and  interest  of  the  defendant  Sims  in 
the  land.  He  alleged  that  Sims'  deed  to 
Beckman  was  without  consideration,  and  that 
Sims  had  declared  the  homestead  to  delay 
and  defraud  his  creditors;  that  be  did  not 
know  the  amount  due  on  the  mortgage  ex- 
ecuted by  Sims  to  Clarke,  nor  what  part 
should  be  paid  out  of  the  homestead,  nor 
what  part  should  be  paid  out  of  the  land 
conveyed  to  Beckman,  but  he  prayed  that  all 
the  land  should  be  declared  subject  to  sale 
under  his  Judgment,  that  the  amount  of  the 
claim  of  the  mortgagee,  Clarke,  be  determin- 
ed, and  that  Clarke  in  seeking  satisfaction 
of  his  claim  be  required  first  to  exhaust  the 
homestead  property  upon  which  he,  plaintiff, 
had  no  lien.  This  court,  reviewing  the  sub- 
ject of  homesteads  and  homestead  exemp- 
tions, concluded:  "Inasmuch  as  the  convey- 
ance to  Beckman  is  a  valid  conveyance,  and 
plaintiff  has  an  ample  remedy  at  law  to  en- 
force his  judgment  against  the  excess,  if 
any,  in  value  of  the  homestead  beyond  five 


thousand  dollars  (subject  to  the  rights  of 
the  mortgagee),  he  has  no  standing  in  a  court 
of  equity,  ana  the  bill  should  be  dismissed." 
Here,  again,  is  distinct  recognition  of  the  fact 
that  where  a  homestead  is  mortgaged,  or  is 
declared  upon  land  subject  to  a  mortgage,  it 
is  not  the  exemption  which  Is  mortgaged  but 
the  whole  property,  and  there  is  a  further 
recognition  of  the  position  contended  for  by 
appellants  that  the  homestead  exemption  still 
exists  and  is  to  be  recognized,  subject  always 
and  only  to  reduction  in  amount  to  satisfy 
the  Just  demand  of  the  mortgagee. 

But,  turning  from  the  consideration  of 
these  analogous  cases,  all  doubts  and  difficul- 
ties are  resolved  if  appellants'  rights  are 
viewed  in  the  light  of  the  code  provisions.  So 
viewing  them,  the  incidental  fact  that  the 
homestead  was  sold  under  foreclosure  pro- 
ceedings may  be  eliminated  as  not  pertinent 
The  condition,  then,  confronting  the  judg- 
ment creditor  who  had  taken  steps  to  sub- 
ject the  homestead  to  sale  under  the  provi- 
sions of  the  Civil  Code,  was  that  the  ap- 
praisers had  found  that  the  homestead  could 
not  be  divided,  and  that  it  was  of  the  value 
of  about  $11,000.  If,  then,  the  judgment 
creditor  had  proceeded,  as  she  had  an  un- 
doubted right  to  proceed,  and  caused  the 
property  to  be  sold  (Civ.  Code,  §  1254),  the 
purchaser  at  such  sale  would  have  acquired 
the  property  subject  to  the  lien  of  plaintiff's 
$4,000  mortgage.  By  reason  of  this  mort- 
gage, which,  of  course,  would  not  be  affected 
by  these  proceedings,  the  land  on  sale  would 
bring  $7,000.  What  disposition  would  and 
should  be  made  of  that  $7,000?  The  Code 
furnishes  a  ready  and  complete  answer.  "If 
the  sale  is  made,  the  proceeds  thereof  to  the 
amount  of  the  homestead  exemption  must  be 
paid  to  the  claimant,  and  the  balance  applied 
to  the  satisfaction  of  the  execution."  Civ. 
Code,  §  1256.  To  summarize:  The  land  under 
this  sale  would  still  be  subject  to  the  mort- 
gage so  that  the  mortgagee  would  retain  his 
security  unimpaired.  The  first  $5,000  result- 
ing from  the  sale  would  be  paid  as  the  home- 
stead exemption  fund  to  those  entitled  to  it 
the  balance  only,  amounting,  in  the  Instance 
we  have  cited,  to  $2,000,  would  be  available 
to  meet  the  demands  of  the  Judgment  cred- 
itor. 

It  follows  from  the  foregoing  that  the 
court  by  its  decree  should  have  apportioned 
the  funds  arising  from  the  sale  of  the  home- 
stead as  follows:  First  to  the  satisfaction 
of  the  claim  of  the  mortgagee ;  second,  $5,000 
to  appellants  Horton  as  their  homestead  ex- 
emption fund,  and  the  residue  to  the  judg- 
ment creditor  Menner. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  enter  judgment  in  con- 
formity with  the  foregoing. 

We  concur:  BEATTY,  a  J.;  LORI- 
GAN,  J. 
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BISDON  v.  PREWETT  et  al.   (TERRY,  Inter- 
vener).  (Civ.  468.) 
(Court  of  Appeals,  Third  District,  California. 

Jane  24,  1908.) 
Courts— Appellate  Coubts— Jurisdiction  . 

Const,  art  6.  §  4,  gives  the  District  Courts 
of  Appeal  appellate  jurisdiction  in  certain 
enumerated  proceedings,  and  in  such  other  spe- 
cial proceedings  as  may  be  provided  by  law,  ex- 
cept cases  in  which  appellate  jurisdiction  is 
given  to  the  Supreme  Court  Code  Civ.  Proc.  8 
52,  provides  that  the  Supreme  Court  shall  have 
•ppellate  jurisdiction  "(4)  in  all  special  proceed- 
ings." Held,  that  an  action  to  determine  on  ref- 
erence by  the  Surveyor  General  the  rights  of  the 
respective  parties  to  purchase  certain  school 
land  from  the  state  was  a  special  proceeding, 
and  appealable  directly  to  the  Supreme  Court. 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty; Chas.  M.  Head,  Judge. 

Proceeding  by  Herbert  T.  Rlsdon  against 
N.  C.  Prewett  and  another;  W.  L  Terry  In- 
tervening. Prom  a  judgment  for  intervener, 
plaintiff  appeals.  Case  transferred  to  Su- 
preme Court 

W.  A.  Gett  and  Braynard  &  Kimball,  for 
appellant  W.  D.  Tlllotson  (C.  H.  Dunn,  of 
counsel),  for  respondents. 

CHIPMAN,  P.  J.  This  Is  an  action  to  de- 
termine, upon  reference  by  the  surveyor 
general,  the  rights  of  the  respective  parties  to 
purchase  from  the  state  certain  school  land. 
The  appeal  is  taken  directly  to  this  court 
Respondent  moves  the  court  to  dismiss  the 
appeal  upon  certain  grounds. 

By  section  4,  art  6,  Const,  the  District 
Court  of  Appeal  is  given  appellate  Jurisdic- 
tion in  certain  enumerated  proceedings,  "and 
In  such  other  special  proceedings  as  may  be 
provided  by  law  (excepting  cases  in  which 
appellate  jurisdiction  is  given  to  the  Supreme 
Court)  •  •  *"  Section  52,  Code  Civ.  Proc., 
provides  as  follows:  "The  Supreme  Court 
shall  have  appellate  Jurisdiction:  •  •  •  (4) 
In  all  special  proceedings."  The  action  is  a 
•peclal  proceeding,  and  the  appeal  should 
nave  been  taken  to  the  Supreme  Court  Ob- 
viously, as  the  District  Court  of  Appeal  has 
not  jurisdiction,  It  cannot  determine  the 
pending  motion. 

Agreeably  to  the  provisions  of  section  4, 
art  6,  Const.,  the  cause  Is  transferred  to  the 
Supreme  Court 

We  concur:   HART,  J. ;  BURNETT,  J. 


BISDON  v.  STBYNER  (TERRY,  Interven- 
er).  (Civ.  469.) 
(Court  of  Appeal,  Third  District  California. 
June  24,  1008.) 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty; Chas.  M.  Head,  Judge. 

Action  by  Ruth  C.  Rlsdon  against  George 
W.  Steyner ;  W.  I.  Terry  intervening.  Judg- 
ment for  Intervener,  and  plaintiff  appeals. 
Case  transferred  to  the  Supreme  Court 


W.  A.  Gett  and  Braynard  A  Kimball,  for 
appellant  W.  D.  Tlllotson  (a  H.  Dunn,  of 
counsel),  for  respondent 

PER  CURIAM.  This  is  an  action  of  the 
same  nature  as  that  in  Rlsdon  v.  Prewett  et 
al.  (No.  468)  supra.  For  the  reasons  there- 
in expressed,  it  is  ordered  that  this  cause 
be  transferred  to  the  Supreme  Court 


PEOPLE  v.  FINERTY.   (Cr.  133.) 

/Court  of  Appeal,  First  District  California. 
June  30,  1908.) 

Cbiminal  Law — Appeal — Nones — Services — 
Statutes. 

Pen.  Code,  5  1240,  declaring  that  an  appeal 
is  taken  by  filing  with  the  clerk  of  court  in 
which  the  judgment  or  order  appealed  from  is 
filed,  a  notice  stating  the  appeal  from  the  same, 
and  serving  a  copy  on  the  attorneys  of  the  ad- 
verse party,  is  mandatory,  so  that  a  notice  of 
appeal  in  a  criminal  case  not  shown  to  have 
been  served  on  the  attorney  for  the  respondent 
is  wholly  ineffectual. 

TEd.  Note.— For  cases  In  noint,  see  Cent  Dig. 
voL  15,  Criminal  Law,  5  2723.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge: 

Harry  Finerty  was  convicted  of  robbery, 
and  he  appeals.  Affirmed. 

Hinds  &  Ingersoll,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  for  the  People. 


.KERRIGAN,  J.  The  defendant  was  by 
Information  charged  with  robbery  jointly 
with  one  Charles  Washburn.  He  was  tried 
separately,  convicted,  and  sentenced  to  50 
years  in  the  penitentiary.  This  appeal  Is 
from  the  judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  record  herein  does  not  show  that  the 
notice  of  appeal  was  served  on  the  attorney 
for  the  respondent;  and,  as  no  effort  has 
been  made  to  show  that  there  was  in  fact 
service,  we  must  conclude  that  it  was  not 
made,  and  the  appeal  must  therefore  be  dis- 
missed. Section  1240  of  the  Penal  Code  is 
as  follows:  "An  appeal  is  taken  by  filing 
with  the  clerk  of  the  court  In  which  the  judg- 
ment or  order  appealed  from  Is  entered  or 
filed  a  notice  stating  the  appeal  from  the 
same,  and  serving  a  copy  thereof  upon  the 
attorneys  for  the  adverse  parry."  This  pro- 
vision is  mandatory,  and  is  necessary  to  con- 
fer jurisdiction. 

In  the  case  of  People  v.  Brown,  148  Cal. 
743,  84  Pac.  204,  this  precise  question  arose, 
and  the  court  refused  to  consider  the  appeal. 
The  court  there  said:  "In  People  v.  Colon, 
119  Cal.  668,  51  Pac.  1082,  it  was  held  that 
the  proceeding  specified  In  section  1240  must 
be  taken  to  confer  upon  this  court  Jurisdic- 
tion to  hear  and  determine  the  appeal.  Peo- 
ple v.  Colon  quotes  from  People  v.  Bell,  70 
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Cal.  83,  11  Pac  827,  where  it  la  said:  'The 
transcript  herein  does  not  show  that  notice 
of  appeal  was  served  on  any  one.  The  law 
requires  that  it  shall  be  served  on  the  at- 
torneys of  the  adverse  party  (Pen.  Code,  | 
1240),  and  the  transcript  on  appeal  must 
show  It*  People  v.  Clark,  49  Cal.  455 ;  Peo- 
ple v.  Phillips,  45  Cal.  44.  This  not  being  the 
case,  the  appeal  cannot  be  considered."  Not- 
withstanding this  defect,  considering  the  na- 
ture of  the  case,  we  have  examined  with  care 
the  points  urged  by  appellant,  and  after  such 
examination  we  are  convinced  that  the  record 
does  not  disclose  any  prejudicial  error.  The 
case  seems  to  have  been  fairly  tried,  and  the 
Judgment  should  not  be  disturbed. 
The  judgment  and  order  are  affirmed. 


We  concur:   COOPER,  P.  J. ;  HALL,  J. 


WINCHESTER  v.  BECKER.    (Civ.  496.) 

(Court  of  Appeal,  Second  District,  California. 
June  11,  1906.) 

1.  Appeal  and  Ebbob— SCOPE  of  Rbview— 
Obdeb  Gbartiko  Nbw  Tbiax  "Soijely  Up- 
on Ebbobs  of  Law." 

Upon  an  appeal  from  an  order  granting  a 
new  trial  "solely  upon  errors  of  law,"  the  appel- 
late court  is  limited  in  its  review  to  errors  ap- 
pearing in  the  record  exclusive  of  the  sufficiency 
of  conflicting  evidence  to  justify  the  decision. 

2.  Same— Review— Failure  to  Find  on  Ma- 
tebiaij  Issue. 

Plaintiff  r*ered  her  property  to  real  estate 
agents  for  $5,150  or  $5,000  net  to  her.  Subse- 
quently G.,  representing  himself  to  be  in  the 
agents1  employ,  called  upon  plaintiff,  and  she 
accepted  his  offer  of  $5,000  net  for  the  property, 
believing  that  she  was  dealing  with  the  agents. 
In  an  action  by  plaintiff  to  rescind  the  con- 
tract of  Bale,  she  alleged,  and  there  was  evidence 
to  prove,  that  Q.  was  not  connected  with  the 
real  estate  firm,  but  was  acting  solely  for  the 
purchaser  and  at  his  instance,  but  the  court 
made  no  finding  upon  that  issue.  Held,  that 
the  issue  was  a  material  one,  since,  if  G.  was 
authorized  to  act  for  plaintiff's  agents  and  the 
price  of  $5,000  net  was  accepted,  the  agents 
could  have  under  their  contract  no  claim  for 
commission,  but,  if  G.  was  acting  solely  for  the 
purchaser  who  was  purchasing  at  a  price  which 
would  leave  her  still  liable  to  her  agents  for 
their  commission,  G.  was  guilty  of  fraudulent 
conduct  for  which  defendant  as  principal  was 
responsible,  and,  the  court  having  failed  to  find 
thereon,  its  decision  was  against  law  and  re- 
viewable on  appeal  from  an  order  granting  a 
new  trial. 

8.  Same—  Findings  —  Suffictenct  of  Evi- 
dence to  Support. 

If  there  is  no  evidence  upon  an  issue  which 
is  essential  to  the  judgment,  a  finding  upon  such 
issue  is  an  error  of  law,  and  hence,  on  appeal 
from  an  order  granting  a  new  trial  solely  on 
errors  of  law,  the  court  may  look  into  the  bill 
of  exceptions  to  see  if  a  finding  upon  a  material 
issue  has  any  support  from  the  evidence. 

4.  Specific  Pebfobmance  —  Contbacts  EN- 
FORCEABLE —  UNFAIB  OB  OPPRESSIVE  CON- 
TRACTS. 

A  court  will  not  lend  its  aid  to  enforce  a 
contract  which  is  in  any  way  unfair  or  savors 
of  oppression. 

[Ed.  Note.— For  cases  in  point,  soe  Cent.  Dig. 
vol.  44,  Specific  Performance,  S  133.] 


5.  Vendor  and  Purchases  —  Purchaser' 8 
Right  TO  Possession. 

A  contract  reciting  that  the  owner  of  prem- 
ises had  received  of  a  person  $100  as  a  deposit 
on  the  purchase  price,  $2,500  balance  to  be  paid 
upon  the  delivery  of  an  unlimited  certificate  of 
title,  does  not  confer  a  right  of  possession  upon 
the  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  f  394.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Jennie  M.  Winchester  against 
A.  E.  Becker,  in  which  defendant  filed  a 
cross-complaint.  There  was  a  judgment  for 
defendant,  and,  from  an  order  granting  a 
new  trial  "solely  upon  errors  of  law,"  de- 
fendant appeals.  Affirmed. 

John  W.  Lane  and  G.  P.  Adams,  for  appel- 
lant  J.  L.  Murphey,  for  respondent 

ALLEN,  P.  J.    Appeal  by  defendant  as 
cross-complainant  from  an  order  granting  a 
new  trial.  The  action  was  brought  by  plain- 
tiff for  the  rescission  of  a  real  estate  con- 
tract and  in  ejectment    The  defendant  an- 
swered and  filed  a  cross-complaint  praying 
for  a  specific  performance  of  the  contract 
sought  to  be  rescinded.  The  trial  court  found 
in  favor  of  the  defendant  and  gave  judgment 
against  plaintiff  and  in  defendant's  favor 
upon  the  cross-complaint    Notice  of  inten- 
tion to  move  for  a  new  trial  upon  nearly  all 
of  the  statutory  grounds  was  duly  given  by 
plaintiff  upon  the  hearing  of  which  the  court 
granted  the  same,  but  "solely  upon  errors  of 
law."   The  rule  Is  established  that  upon  an 
appeal  from  such  an  order  granting  a  new 
trial,  the  appellate  court  is  limited  In  its  re- 
view to  errors  appearing  In  the  record  exclu- 
sive of  the  sufficiency  of  conflicting  evidence 
to  Justify  the  decision.    The  written  con- 
tract which  plaintiff  sought  to  rescind,  and 
which,  upon  the  other  hand,  defendant  sought 
to  specifically  enforce,  appears  In  the  plead- 
ings and  findings  In  the  words  and  figures 
following:  "Los  Angeles,  June  10,  '05.  Re- 
ceived of  A.  E.  Becker  the  sum  of  $100.00  as 
deposit  on  lot  2  of  the  Osborne  tract.  Bal- 
ance of  $2,500.00  to  be  paid  upon  the  deliv- 
ery of  an  unlimited  certificate  of  title.  Jen- 
nie M.  Winchester."    It  may  be  Inferred 
from  the  record  that  upon  the  trial  of  the 
action  all  parties  proceeded  upon  the  theory 
that  it  was  competent  to  alter  the  terms  oi 
such  a  contract  by  parol  proof;  for  no  ob 
Jection  thereto  appears  which  was  so  made 
as  to  afford  the  trial  court  an  opportunity  t< 
pass  upon  the  question.    From  the  evidence 
Introduced  the  court  finds  that  it  was  under 
stood  and  agreed  upon  by  the  parties  that,  l] 
addition  to  the  $2,000  in  cash  mentioned  ii 
the  contract  to  be  paid  for  the  property,  tlx 
defendant  was  to  assume  a  mortgage  of  $2 
400,  a  Hen  on  said  premises,  through  whlc 
the  consideration  was  increased  to  $5,000,  ix 
stead  of  $2,600,  as  specified  in  the  contr-ao 
which  price  of  $5,000  the  court  finds  to  t 
the  fair  value  of  the  premises.  Treating;  tti 
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modified  contract  as  the  true  agreement,  the 
court  finds  that  it  was  executed  under  the 
circumstances  following:  Plaintiff,  being  the 
owner  of  said  premises  and  desirous  of  sell- 
tag  the  same  for  $5,300,  on  June  5,  1905,  exe- 
cuted to  a  real  estate  firm  a  writing,  whereby 
tie  made  said  firm  her  exclusive  agents  for 
tbe  sale  of  said  premises  at  said  price  for  30 
dajs.  or  until  such  time  as  she  revoked  the 
authority  in  writing,  agreeing  that  if  during 
the  time  of  said  agency  they  should  sell  said 
premises,  or  introduce  a  buyer  who  should 
porcinse  at  an  acceptable  price,  plaintiff 
foold  pay  tbe  regular  commissions  to  said 
rwots.  That  shortly  thereafter  the  real  es- 
tate firm  took  defendant  to  the  property  and 
showed  the  same  to  him.  giving  the  price  at 
J5300;  and  defendant  refused  to  buy  at  that 
price,  but  offered  $4,800.  This  offer  being 
ommunicated  by  the  real  estate  firm  to  the 
Plaintiff,  she  declined  It,  but  said  to  them 
that  she  would  accept  $6,150  or  $5,000  net  to 
I  ber.  Thereafter  one  Golden,  on  behalf  of 
I  the  defendant,  called  upon  plaintiff,  and  rep- 
resented that  he  was  In  the  employ  of  plain- 
I  iffs  agents,  which  representation  was  with- 
9ot  defendant's  knowledge,  and  plaintiff,  be- 
,  Hering  that  she  was  dealing  with  her  agents, 
|  '-rreed  to  accept  his  offer  made  on  behalf  of 
defendant  to  pay  $5,000  net  for  the  premises, 
ud  executed  the  receipt  and  contract  here- 
tbefore  set  out 

It  is  farther  found  that  pursuant  to  said 
s-Teement  defendant  took  possession,  and  has 
nw  since  been  in  the  lawful  possession  of 

,  *id  premises ;   that  on  June  15th  plaintiff 

1  are  notice  of  rescission,  and  tendered  back 
1»  $100  paid  and  demanded  possession.  It 

I  5  averred  in  the  complaint,  and  repeated  by 
'' ''in tiff  iu  the  answer  to  the  cross-complaint, 
'"it  Golden,  when  he  made  tbe  representa- 

I  to  that  he  was  In  the  employ  of  the  real 
-sate  firm,  was  not  so  employed ;  that  such 

I  ^^presentation  was  false  and  known  by  him 
s  he  false.  Tbe  court  makes  no  finding  upon 
&is  matter.  We  think  plaintiff  was  entitled 
» i  finding  upon  this  issue ;  for  If,  in  fact, 
•Wden  was  not  connected  with  plaintiff's 
seats,  but  was  acting  solely  for  the  purchas- 
it  changes  the  situation  of  the  parties. 
■■  Golden  had  authority  from  the  agents  to 
and  the  price  of  $5,000  was  accepted, 
agents,  under  their  contract  of  employ- 
»n  could  have  no  claim  against  plaintiff 
commission.  On  the  contrary,  if  Golden 
*ia,  as  alleged  by  plaintiff,  acting  solely  for 
'-  purchaser  who  bad  been  introduced  into 
"ie  transaction  by  the  agents,  and  who  was 
*MIy  making  the  purchase  at  a  price  less 
"-in  plaintiff  understood  she  was  to  receive, 
*  a  a  price  which,  if  accepted,  would  still 
*k*  her  liable  to  her  agents  for  their  com- 
"-"sion.  then  Golden  Was  guilty  of  fraudu- 
conduct  for  which  the  defendant  as  his 
-vipal  was  responsible.  This  finding  plain- 
's vu  entitled  to  have,  if  any  evidence  ap- 


pears In  the  record  upon  which  such  finding 
could  be  based  Examining  the  bill  of  ex- 
ceptions, we  find  it  clearly  established,  with- 
out contradiction,  that  Golden  was  not  con- 
nected with  the  real  estate  firm,  but,  on  the 
contrary,  was  acting  solely  for  the  purchaser 
and  at  his  Instance  and  request  If  there  Is 
a  failure  to  find  upon  a  material  Issue,  "the 
decision  is  against  law  and  may  be  reviewed 
on  appeal  from  an  order  granting  or  refus- 
ing a  new  trial."  Adams  v.  Helblng,  107  Cnl. 
801,  40  Pac.  422.  Were  It  to  be  assumed  that 
the  finding  made  by  the  trial  court,  "that 
there  was  no  deception  or  fraud  on  the  part 
of  the  defendant  and  plaintiff  has  not  suf- 
fered any  damage,"  is  equivalent  to  a  find- 
ing that  Golden  was  acting  for  plaintiff's 
agents,  and  that  they  were  concluded  by  his 
statements  and  negotiations,  we  may  still 
look  Into  the  bill  of  exceptions  to  see  if  such 
finding  has  any  support  from  the  evidence; 
for,  "If  there  is  no  evidence  upon  an  issue 
which  is  essential  to  tbe  judgment  a  finding 
upon  such  Issue  Is  an  error  of  law."  Domlco 
v.  Casassa,  101  Cal.  414,  85  Pac.  1024.  The 
record,  as  before  stated,  contains  no  evidence 
supporting  a  finding  that  the  agents  of  plain- 
tiff were  connected  in  any  wise  with  Golden, 
or  concluded  by  any  contract  or  representa- 
tion made  by  him. 

It  Is  insisted  by  appellant  that  conceding 
the  falsity  of  Golden's  statements,  and  that 
plaintiff  relied  thereon  In  the  transaction, 
still  no  damage  resulted  to  plaintiff,  and  she 
cannot  complain.  We  are  unable  to  appre- 
ciate the  force  of  this  suggestion.  If  plain- 
tiff was  Induced  by  a  false  statement  to  make 
a  contract  through  which  she  became  liable 
to  her  agents  for  $150  commission,  for  which 
she  would  not  have  been  liable  if  the  repre- 
sentations had  been  true,  she  certainly  was 
damaged  to  that  extent  Her  liability  to  the 
agents  was  created  by  the  sale  to  one  intro- 
duced by  them,  and  it  is  no  answer  to  say 
that  because  such  liability  has  not  been  en- 
forced before  the  trial,  it  therefore  ceases  to 
exist  "The  court  will  not  lend  its  aid  to  en- 
force a  contract  which  is  in  any  respect  un- 
fair or  savors  of  oppression."  Agard  v. 
Valencia,  39  Cal.  802. 

There  Is  still  another  error  of  law  apparent 
in  the  record.  The  court  finds  that  pursuant 
to  the  contract  set  out  defendant  took  pos- 
session of  the  premises  and  has  ever  since 
been  In  the  lawful  possession  thereof.  This 
finding  is  susceptible  of  no  construction  other 
than  that  the  right  of  possession  was  con- 
ferred by  the  contract  set  out.  The  converse 
of  this  has  been  determined  In  Winchester  v. 
Becker,  4  Cal.  App.  382.  88  Pac.  296. 

We  are  of  opinion  that  errors  of  law  ap- 
pear In  the  record  Justifying  the  action  of 
the  trial  court  granting  the  order  for  a  new 
trial;  and  the  order  Is  affirmed. 

We  concur:   SHAW,  J.;  TAGGART,  J. 
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WINCHESTER  t.  BECKER.    (Civ.  497.) 
(Court  of  Appeal,  Second  District,  California. 
June  11,  1908.) 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Jennie  W.  Winchester  against 
A.  E.  Becker.  Prom  a  judgment  for  defend- 
ant upon  a  cross-complaint,  plaintiff  appeals. 
Reversed  and  remanded. 

J.  L.  Murphey,  for  appellant  J.  W.  Lane 
and  G.  P.  Adams,  for  respondent. 

ALLEN,  P.  J.  Appeal  by  plaintiff  from  a 
judgment  in  favor  of  defendant  upon  a  cross- 
complaint. 

The  trial  court,  after  rendition  of  the 
judgment  appealed  from,  made  its  order 
granting  a  new  trial.  This  order  is  affirmed 
in  Winchester  v.  Becker  (Civ.  No.  496)  97 
Pac.  74,  this  day  filed.  The  effect  of  such 
order  granting  a  new  trial  being  to  vacate 
the  judgment  appealed  from  herein,  such 
judgment,  for  that  reason,  and  for  errors 
appearing  In  the  record,  is  here  ordered  re- 
versed and  cause  remanded  for  further  pro- 
ceedings. 

We  concur:   SHAW,  J.;  TAGOART,  J. 


OLSEN  v.  LEVY.   (Civ.  465.) 
(Court  of  Appeal,  First  District,  California. 
July  2,  1908.) 

1.  Municipal  Corporations—  Use  or  Street 
as  Highway— Negligence — Contributory 
Negligence— Riding  Bicycle  in  Crowded 
Street. 

One  who  had  been  pushing  a  bicycle  along 
the  side  of  a  crowded  city  Btreet  partially  ob- 
structed by  debris  was  not  guilty  of  negligence 
in  mounting  the  bicycle  where  the  road  was 
clear  which  would  preclude  his  recovery  for  an 
injury  from  an  automobile  which  came  suddenly 
from  behind  a  car,  and  collided  with  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  9  1515.] 

2.  Evidence— Competency— Speed  of  Auto- 
mobile Shortly  Before  Accident. 

Where  a  witness  noticed  the  speed  of  an 
automobile  when  about  100  feet  from  the  place 
where  it  collided  with  a  bicyclist,  his  testimony 
that  it  was  then  going  at  a  lively  gait  was  not 
incompetent  on  the  question  of  the  speed  of  the 
automobile  at  the  place  of  collision. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Personal  Injury  action  by  Hans  Olsen 
against  Morris  Levy.  Judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial 
defendant  appeals.  Affirmed. 

Devoto  &  Richardson,  for  appellant  Ar- 
thur H.  Barendt  for  respondent 

KERRIGAN,  J.  This  action  was  brought 
to  recover  damages  for  injuries  received  by 
plaintiff,  caused  by  the  alleged  negligence  and 
carelessness  of  the  defendant  while  operat- 
ing an  automobile  owned  by  him.  In  accord- 
ance with  the  verdict  of  the  Jury,  a  Judg- 
ment for  $300  was  entered  in  favor  of  the 
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plaintiff.  The  appeal  Is  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial 

Appellant  (defendant)  contends  that  the  re- 
spondent was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  the 
accident  the  alleged  negligence  consisting 
in  riding  his  bicycle  on  Market  street,  San 
Francisco,  while  the  street  was  greatly  ob- 
structed by  dehris.  The  record  shows  that 
at  the  time  of  the  accident  the  north  and 
south  sides  of  Market  street,  between.  East 
and  Third  streets,  were  impassable  by  rea- 
son of  being  covered  with  debris  from  build- 
ings destroyed  by  the  fire  of  April  18,  1906 ; 
that  the  roadway  of  Market  street  available 
for  use  was  then  greatly  narrowed.  The  re- 
spondent testified  as  follows :  "On  account  of 
the  number  of  people,  cars,  and  teams  on  the 
street  It  was  impossible  for  me  to  ride  on 
my  bicycle,  so  I  was  compelled  to  walk  up. 
I  continued  to  walk  up. the  north  side  of 
the  street  to  about  20  feet  from  where  the 
accident  happened.  I  saw  the  road  clear, 
got  on  my  bicycle,  and  continued  going  up 
Market  street,  when  all  of  a  sudden  an  au- 
tomobile came  out  of  the  track  from  behind 
the  car,  and  ran  Into  me.  •  •  •  The 
crowd  was  so  great  that  It  was  Impossible 
for  me  to  ride  on  my  bicycle  up  Market 
street  until  about  20  feet  from  where  the 
accident  happened.  I  then  got  on  the  bicycle 
because  I  thought  I  could  safely  do  so.  It 
was  not  possible  to  travel  fast  on  the  street 
on  account  of  the  ,vast  concourse  of  people 
and  the  cars."  In  this  view  of  the  record, 
we  are  at  a  loss  to  see  that  respondent  has 
been  guilty  of  any  conduct  which  would  pre- 
clude him  from  recovering  In  this  action. 

Appellant  next  contends  that  the  court 
erroneously  refused  to  strike  out  the  answer 
of  P.  A.  Ray,  a  witness  called  by  respondent, 
as  to  the  rate  of  speed  the  automobile  oper- 
ated by  appellant  was  going  Just  prior  to 
the  accident.  The  following  proceedings  were 
had  with  reference  to  that  testimony:  "Q. 
What  first  attracted  your  attention  to  the 
defendant?  A.  He  was  going  down  Market 
street  at  a  lively  gait  I  knew  It  was  a 
reckless  way.  I  saw  several  make  lively 
escapes,  two  young  fellows  particularly.  Mr. 
Devoto :  I  move  to  strike  that  out  as  incom- 
petent, irrelevant,  and  Immaterial.  The 
Court :  Did  you  see  when  the  machine  struck 
the  plaintiff?  A.  Yes.  Q.  How  far  distant 
did  the  other  accident  take  place?  A.  Less 
than  100  feet  The  Court:  Motion  denied. 
Mr.  Devoto :  We  take  an  exception."  Appel- 
lant argues  that  this  testimony  showed  the 
speed  of  the  automobile  before  the  accident, 
but  did  not  tend  to  prove  the  rate  of  speed 
at  the  time  of  the  accident.-  To  state  the 
point  is  to  answer  it.  We  fall  to  perceive 
any  merit  hi  this  position. 

The  court  did  not  err  in  the  giving  or  re- 
fusing of  any  of  the  instructions. 

The  order  is  affirmed. 

'We  concur:   COOPER,  P.  J.;  HALL,  J. 
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Ex  parte  HEACOCK.    (Cr.  75.) 

(Court  of  Appeal,  Third  District,  California. 
Jane  28,  1908.) 

L  Words  and  Phrases  "Probable." 

The  term  "probable"  has  been  defined  to 
mean  "having  more  evidence  for  than  against," 
supported  by  evidence  which  inclines  the  mind 
to  believe,  bat  leaves  some  room  for  doubt. 

TEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  5617-5618;  vol.  8,  p. 
7764.] 

2.  Criminal  Law  —  Warrant  fob  Commit- 
ment—"Probable  Cause." 
The  expression  "probable  cause,"  as  used  in 
the  federal  Constitution,  referring  to  the  issu- 
ance of  warrants,  means  that  there  is  a  probabil- 
ity that  a  crime  has  been  committed  by  the  per- 
son named  in  the  warrant. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  493. 

For  other  definitions,  see  Words  and  Phrases, 
toL  6,  pp.  5618-5627 ;  vol.  8,  p.  7765.] 

8.  Habeas  Corpus  —  Right  to  Discharge— 
Person  Accused  or  Murder  —  Probable 

Cause. 

Pen.  Code,  f  1487,  subd.  7,  provides  that, 
where  a  person  has  been  committed  on  a  crim- 
inal charge  without  reasonable  or  probable  cause, 
it  is  ground  for  his  discharge.  Petitioner  was 
held  to  answer  to  a  charge  of  murder.  It  ap- 
peared that  deceased  met  his  death  in  a  house 
occupied  by  him  and  by  petitioner  and  his  wife 
at  some  time  between  7  o'clock  and  9  o'clock  p. 
d.  Deceased  had  been  working  that  day,  and 
had  made  some  purchases  at  a  store  about  7 
o'clock,  and  on  his  way  to  his  lodging  house  took 
two  drinks  of  beer  at  a  saloon,  and  bought  a 
small  can  of  beer  and  took  it  away  with  him. 
He  was  found  dead  about  9  o'clock,  lying  on 
his  face,  in  a  room  on  the  ground  floor  which 
opened  through  a  door  into  a  hall  in  which  was 
t  stairway  leading  to  the  second  story.  When 
the  body  was  first  seen  by  a  neighbor  who  went 
into  the  room  where  it  lay,  petitioner  stated 
that  deceased  had  fallen  downstairs,  and  hit  his 
head  on  the  lounge.  There  was  some  evidence 
tending  to  show  that  it  was  not  reasonably  prob- 
able that  deceased  met  his  death  by  the  accident 
to  which  petitioner  attributed  it.  and  that  peti- 
tioner was  in  some  way  connected  with  the  death. 
Held  that,  though  perhaps  insufficient  to  warrant 
conviction,  probable  cause  was  sufficiently  es- 
tablished to  justify  the  holding  of  petitioner  to 
answer  the  charge  made  against  him. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  25,  Habeas  Corpus,  S  19.] 

Petition  by  Jesse  Heacock  for  a  writ  of 
habeas  corpus.  Writ  discharged,  and  pris- 
oner remanded. 

U.  8.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Asst.  Atty.  Gen.,  for  the  People.  Louis  Gon- 
salves,  Weldon  &  Held,  Thomas,  Pemberton  & 
Thomas,  and  C.  E.  McLaughlin,  for  petitioner. 

CHIPMAN,  P.  J.  The  petition  shows  that 
petitioner  Is  held  by  the  sheriff  of  Mendocino 
county  by  virtue  of  "a  commitment  and  an 
order  and  warrant  of  commitment  made  by 
a  Justice  of  the  peace  of  Ten  Mile  River  town- 
ship. In  said  county,  purporting  upon  Its  face 
to  hold  this  petitioner  to  answer  upon  the 
charge  of  murder."  It  is  averred  that  peti- 
tioner "has  been  committed  on  said  criminal 


charge  without  reasonable  or  probable  cause 
*  *  *  which  will  more  fully  appear  from 
a  complete  transcript  of  the  evidence  and 
the  testimony  taken  at  the  examination  be- 
fore said  justice  of  the  peace  as  a  committing 
magistrate,  which  is  hereunto  annexed,  here- 
by referred  to  and  made  a  part  hereof."  It 
is  made  by  statute  a  ground  of  discharge 
"where  a  party  has  been  committed  on  a 
criminal  charge  without  reasonable  or  prob- 
able cause."  Pen.  Code,  8  1487,  subd.  7 ; 
Ex  parte  Sternes,  82  Cal.  245,  23  Pac.  38. 
The  term  "probable"  has  been  defined  to 
mean  "having  more  evidence  for  than  against; 
supported  by  evidence  which  inclines  the 
mind  to  believe,  but  leaves  some  room  for 
doubt."  Bain  v.  State,  74  Ala.  38  (citing 
Webst  Diet).  The  meaning  of  the  expression 
"probable  cause"  as  used  in  the  federal  Con- 
stitution, referring  to  the  issuance  of  war- 
rants, Is  that  there  Is  a  probability  that  a 
crime  has  been  committed  by  the  person 
named  In  the  warrant  The  facts  which  are 
stated  upon  oath  before  the  court  or  magis- 
trate must  Induce  a  reasonable  probability 
that  all  the  acts  have  been  done  which  con- 
stitute the  offense  charged.  U.  8.  v.  Bollman, 
24  Fed.  Cas.  1189,  1192,  No.  14,622. 

There  was  evidence  that  deceased  met  his 
death  In  a  dwelling  house  occupied  by  him 
and  by  defendant  and  his  wife  at  some  time 
between  7  o'clock  and  9  o'clock  p.  m.  of  May 
4,  1908.  The  deceased  was  a  laborer  In  a 
lumber  camp  and  had  been  working  that 
day.  He  made  some  purchases  at  a  store 
about  7  o'clock,  and  on  his  way  to  his  lodg- 
ing house  took  two  drinks  of  beer  ab  a  saloon 
and  bought  a  small  can  of  beer  and  took 
It  away  with  him.  He  was  next,  about  9 
o'clock,  found  dead,  lying  on  his  face,  in  a 
room  on  the  ground  floor  which  opened  by  a 
door  into  a  hall  In  which  was  a  stairway 
leading  to  the  second  story.  When  the  body 
of  deceased  was  first  seen  by  a  neighbor 
who  went  Into  the  room  where  it  lay,  defend- 
ant stated  that  deceased  "had  fallen  down- 
stairs, and  hit  bis  head  on  the  lounge." 
There  was  evidence  of  facts  and  circumstan- 
ces surrounding  the  occurrence,  brought  out 
at  the  preliminary  hearing,  which  we  think 
were  of  sufficient  probative  force  to  Justify 
the  magistrate  In  holding  defendant  to  an- 
swer the  charge  made  against  him.  There 
was  some  evidence  tending  to  show  that  It 
was  not  reasonably  probable  that  deceased 
met  his  death  by  the  accident  to  which  de- 
fendant attributed  it,  and  that  defendant  was 
in  some  way  connected  with  the  death  of  de- 
ceased. Though  perhaps  Insufficient  to  war- 
rant conviction,  we  cannot  say  that  the  evi- 
dence failed  to  establish  probable  cause. 

The  writ  Is  discharged,  and  the  prisoner 
remanded. 

We  concur:   HART,  J.;  BURNETT,  J. 
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DAVIS  v.  TREACY.    (Civ.  527.) 

(Court  of  Appeal*  First  District.  California. 
Jane  22,  1908.    Rehearing  Denied  by 
Supreme  Court  Aug.  17,  1908.) 

1.  Mechanics'  Liens  —  Nature  or  Right  — 
Statutobt  Provisions. 

The  right  to  a  mechanic's  lien  1b  purely  a 
creature  of  the  statute,  and,  in  order  to  sustain 
an  action  to  foreclose  such  a  lien,  the  complaint 
must  show  a  substantial  compliance  with  the 
requirements  of  the  statute. 

2.  Same  —  Foreclosure  —  Statutobt  Provi- 
sions. 

Code  Civ.  Proa  8  1187,  provides  that  one 
claiming  a  mechanic's  lien  under  the  law  must 
file  with  the  county  recorder  "a  claim  containing 
a  statement  of  his  demand,  after  deducting  all 
just  credits  and  offsets,  with  the  name  of  the 
owner  or  reputed  owner,  if  known,  and  also  the 
name  of  the  person  by  whom  he  is  employed  or 
to  whom  he  furnished  the  materials,  with  a 
statement  of  the  terms,  time  given,  and  condi- 
tions of  his  contract,  and  also  a  description  of 
the  property  to  be  charged  with  the  lien.  Held, 
that  a  complaint  alleging  that  the  action  "is 
brought  in  support  of  plaintiffs  lien  upon  said 
property  of  said  defendant,  which  lien  was  filed 
on  December  1,  1904,  in  the  office  of  the  record- 
er of  the  city  and  county  of  San  Francisco,  state 
of  California  (said  city  being  the  place  where 
said  property  is  situated),  duly  verified  by  oath, 
and  setting  forth  the  description  of  said  prop- 
erty, as  follows"  (followed  by  a  description  of 
the  property  sought  to  be  charged),  but  which 
does  not  show  what  the  claim  or  lien  filed  with 
the  county  recorder  contained  save  the  descrip- 
tion of  the  property,  fails  to  set  forth  a  cause 
of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  8  009.] 

3.  Courts— Superior  Courts— Jurisdiction. 

A  superior  court  has  no  jurisdiction  of  an 
action  involving  a  demand  exclusive  of  interest 
amounting  to  $130.15,  Code  Civ.  Proc.  §  76, 
subd.  3,  conferring  upon  those  courts  original 
jurisdiction  in  all  cases  in  which  the  demand,  ex- 
clusive of  interest  or  the  value  of  the  property 
in  controversy,  amounts  to  $300. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  G.  C.  Davis  against  Timothy  E. 
Treacy.  A  demurrer  to  the  complaint  was 
sustained,  and,  upon  plaintiff's  failure  to 
amend,  judgment  was  rendered  against  him, 
and  he  appeals.  Affirmed. 

G.  C.  Davis,  in  pro.  per.  I.  Danielwitz  and 
N.  H.  Hurd,  for  respondent. 

HALL,  J.  Appeal  from  judgment  entered 
against  plaintiff  upon  failure  to  amend  his 
complaint  after  demurrer  sustained.  The 
complaint  is  at  least  unique.  It  is  an  at- 
tempt to  set  forth  a  cause  of  action  to  fore- 
close a  laborer's  lien  for  labor  performed  in 
cleaning  windows  the  value  of  which  is  al- 
leged to  be  $35,  and  for  time  lost  of  the  value 
of  $24.50  In  attempting  to  collect  plaintiff's 
claim  of  $35  against  defendant  Plaintiff  al- 
so asks  for  attorney's  fees  and  expenses  of 
filing  claim  of  Hen,  so  that  the  total  amount 
for  which  he  asks  judgment  exclusive  of 
costs  Is  $136.15.  The  demurrer  was  upon 
the  grounds  that  the  court  had  no  jurisdic- 
tion of  the  subject  of  the  action,  misjoinder 
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of  causes  of  action,  and  that  the  complaint 
stated  no  cause  of  action.  The  court  sustain- 
ed the  demurrer  upon  the  grounds  of  want 
of  jurisdiction  and  misjoinder  of  causes  of 
action. 

The  amount  sued  for  is  below  the  amount 
required  to  vest  the  superior  court  with  ju- 
risdiction by  reason  of  the  amount  sued  for 
(Code  Civ.  Proc.  8  76),  so  that,  unless  the  com- 
plaint states  a  cause  of  action  to  foreclose 
a  lien  under  the  mechanics'  Hen  law,  the 
court  was  without  jurisdiction  of  the  cause. 
The  right  to  a  mechanics'  Hen  is  purely  a 
creature  of  the  statute;  and,  in  order  to 
sustain  an  action  to  foreclose  such  Hen,  it 
is  essential  that  the  complaint  shall  show  a 
substantial  compliance  with  the  requirements 
of  the  statute.  Wagner  v.  Hansen,  103  Cal. 
104,  37  Pac.  195.  Any  one  claiming  a  lien 
under  the  mechanics'  lien  law  must  file  with 
the  county  recorder  "a  claim  containing  a 
statement  of  his  demand,  after  deducting  all 
just  credits  and  offsets,  with  the  name  of  the 
owner  or  reputed  owner,  if  known,  and  also 
the  name  of  the  person  by  whom  he  was  em- 
ployed, or  to  whom  he  furnished  the  mate- 
rials, with  a  statement  of  the  terms,  time 
given,  and  conditions  of  his  contract,  and 
also  a  description  of  the  property  to  be  charg- 
ed with  the  Hen,"  etc.  Code  Civ.  Proc  8 
1187. 

The  only  attempt  to  show  any  compliance 
with  this  provision  of  the  statute  is  contain- 
ed in  paragraph  11  of  the  complaint,  and  is 
In  the  following  words:  "That  this  action 
is  brought  in  support  of  plaintiff's  Hen  npon 
said  property  of  said  defendant,  which  lien 
was  filed  on  December  7,  1904,  in  the  office 
of  the  recorder  of  the  city  and  county  of 
San  Francisco,  state  of  California  (said  city 
being  the  place  where  said  property  is  situat- 
ed), duly  verified  by  oath,  and  setting  forth 
the  description  of  said  property,  as  follows:" 
(Here  follows  a  description  of  the  property 
sought  to  be  charged.)  There  is  absolutely 
nothing  in  the  complaint  to  show  what  plain- 
tiff's claim  or  "lien,"  as  he  styles  it,  filed  with 
the  county  recorder,  contained,  save  the  de- 
scription of  the  property  sought  to  be  charg- 
ed, or  that  it  contained  anything  save  such 
description.  Following  paragraph  11  of  the 
complaint  are  other  paragraphs  containing 
independent  substantive  statements,  some 
of  which  are  proper  statements  to  be  contain- 
ed in  a  claim  or  statement  of  demand  filed 
under  section  1187  of  the  Code  of  Civil  Proce- 
dure, but  there  is  no  attempt  to  allege  that 
any  of  them  were  contained  in  the  claim  or 
"lien"  filed  with  the  recorder.  The  complaint 
in  this  respect  utterly  falls  to  show  a  com- 
pliance with  the  provisions  of  section  1187 
of  the  Code  of  Civil  Procedure,  and  for  this 
reason  falls  to  set  forth  a  cause  of  action  for 
the  foreclosure  of  a  mechanics'  or  laborers* 
lien.  The  only  cause  of  action  stated  Is  one 
to  recover  for  services  rendered  of  a  value 
less  than  $300.   Of  this  action  the  superior 
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court  had  no  jurisdiction,  for  which  reason 
the  demurrer  was  properly  sustained. 
Judgment  Is  affirmed. 

We  concur:   COOPER,  J. ;  KERRIGAN,  J. 


COMMERCIAL  UNION  ASSUR.  CO.,  LIM- 
ITED, OF  LONDON,  v.  WOLF,  Ins.  Coni'r. 
(Civ.  No.  528.) 
(Court  of  Appeal,  First  District,  California. 
June  22,  1908.) 

1.  Statutes— Penal  Statutes— Repeai,— Ef- 
fect. 

Under  the  rule  that  the  repeal  of  a  prior 
penal  statute  or  of  one  providing  for  forfeitures 
or  penalties  takes  away  all  remedies  for  the  vio- 
lation of  the  law  repealed  committed  before  the 
repeal,  unless  the  remedy  is  specifically  saved, 
or  unless  there  is  vested  some  private  right,  the 
repeal  of  Pol.  Code,  pt.  3,  c.  3,  tit.  1,  art.  16, 
relating  to  insurance,  and  the  enactment  of  a 
new  article  16.  covering  the  same  subject  by  Act 
March  8,  1907  (St.  1907,  p.  141,  c  119),  section 
606  of  which  declares  that,  if  any  foreign  in- 
surance corporation  doing  business  in  this  state 
shall  transfer,  or  cause  to  be  transferred,  to  the 
I'nited  States  Circuit  Court  from  any  court  of 
this  state  having  jurisdiction  of  the  subject-mat- 
ter any  action  or  special  proceeding  arising  or 
growing  out  of  any  business  previously  trans- 
acted within  the  state,  then  the  insurance  com- 
missioner shall,  on  receiving  a  certified  copy  of 
th?  record  showing  the  facts  hereinbefore  set 
forth,  immediately  revoke  the  certificate  of  au- 
thority, authorizing  such  company  to  transact 
business  within  the  state,  operated  to  prevent 
past  removals  made  prior  to  the  taking  effect 
of  the  act  of  1907  by  a  foreign  insurance  com- 
pany lawfully  doing  business  within  the  state 
from  constituting  ground  for  revocation  of  li- 
censes under  the  new  act. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  44,  Statutes,  §§  869,  870.] 

2.  Insurance  —  Foreign  Corporations— Do- 
ihg  Business  Within  State— Licenses— 
Bevocation. 

St.  1907,  p.  146.  c.  119,  §  596,  provides  that 
no  insurance  company  shall  transact  business  in 
the  state  without  complying  with  all  the  laws  of 
the  state,  and  thereafter  procuring  from  the  in- 
surance commissioner  a  certificate  of  authority 
which  shall  expire  on  the  1st  day  of  July  after 
it  is  issued  unless  sooner  revoked,  and  must  be 
renewed  annually,  and  section  608  (page  155) 
declares  that,  if  any  foreign  insurance  company 
transfers  to  the  United  States  Circuit  Court  any 
action  or  special  proceeding  arising  or  growing 
out  of  any  business  previously  transacted  within 
the  state,  then  the  insurance  commissioner  shall 
revoke  its  license.  Held,  that  where  a  foreign 
insurance  company  authorized  to  do  business 
within  the  state  removed  a  cause  to  the  federal 
court  in  April.  1907.  after  such  act  took  effect, 
a  revocation  of  the  insurance  company's  license 
therefor  would  have  been  only  effective  to  de- 
prive tbe  company  of  its  right  to  transact  busi- 
ness in  the  state  until  July  1.  1907. 

3.  Same— Right  to  New  Certificate. 

That  a  foreign  insurance  company  by  re- 
moving a  cause  from  the  state  to  the  federal 
courts  has  rendered  itself  subject  to  forfeiture 
of  its  license  prior  to  July  1,  1907,  when  the 
same  expired,  but  no  action  was  taken  toward 
imposing  such  forfeiture,  the  company  after 
such  date  on  complying  with  the  law  was  en- 
titled to  a  new  license  authorizing  it  to  transact 
business  within  the  state. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 


Petition  for  mandamus  by  the  Commercial 
Union  Assurance  Company,  Limited,  of  Lon- 
don, against  B.  Myron  Wolf,  Insurance  com- 
missioner of  the  state  of  California.  Judg- 
ment for  petitioner,  and  defendant  appeals. 
Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  E  B.  Power, 
Asst  Atty.  Gen.,  for  appellant  T.  C.  Coogan, 
William  H.  Orrick,  and  B.  J.  McCutchen,  for 
respondent. 

COOPER,  P.  J.  Plaintiff,  a  foreign  insur- 
ance company,  brought  this  proceeding  to 
procure  a  writ  of  mandate  to  compel  the  de- 
fendant, as  state  insurance  commissioner, 
to  Issue  to  it  a  certificate  or  license  author- 
izing it  to  transact  its  insurance  business  in 
the  state  of  California  for  the  year  ending 
July  1,  1908.  The  facts  were  found  by  the 
trial  court,  upon  which  a  judgment  was  en- 
tered, awarding  plaintiff  the  writ  as  prayed 
for  in  its  petition.  This  appeal  is  from  the 
judgment  upon  the  Judgment  roll  without  a 
bill  of  exceptions. 

It  appears  to  be  conceded  that  the  plaintiff 
was  entitled  to  the  writ,  unless  It  had  by 
certain  acts  forfeited  its  right  to  do  business 
In  the  state -of  California  at  tbe  time  that  it 
applied  for  the  license  or  certificate.  It  ap- 
pears that  in  the  year  1878  the  plaintiff  ob- 
tained a  certificate  of  authority,  in  accord- 
ance with  the  statute  then  in  force,  author- 
izing it  to  transact  tbe  business  of  insurance 
In  tbe  state  of  California,  and  thereupon 
commenced,  and  thereafter  continued  to  con- 
duct, its  business  of  insurance  in  the  state  of 
California  In  accordance  with  the  laws  of 
the  state.  It  was  then  provided,  under  ar- 
ticle 16,  c.  8,  |  595,  pt  3,  tit  1,  Pol.  Code, 
as  follows:  "It  is  further  enacted  that  If 
any  action  hereafter  commenced  in  any  dis- 
trict court  of  this  state  by  a  citizen  there- 
of against  a  foreign  corporation  or  company 
doing  insurance  business  in  this  state  and 
such  corporation  or  company  shall  transfer 
or  cause  to  be  transferred  such  action  to 
the  United  States  Circuit  Court,  the  right 
of  such  corporation  or  company  to  transact 
insurance  business  In  this  state  shall  there- 
upon and  thereby  cease  and  determine;  and 
tbe  Insurance  commissioner  shall  Immediate- 
ly revoke  the  certificate  of  such  corporation 
or  company  authorizing  it  to  do  business  in 
this  state,  and  publish  such  revocation  daily 
for  the  period  of  two  weeks  In  each  of  some 
two  daily  newspapers,  one  published  In  tbe 
city  of  San  Francisco,  and  tbe  other  In  the 
city  of  Sacramento."  The  above  quoted  sec- 
tion remained  In  force  and  continued  to  be 
the  law  of  this  state  upon  the  subject  until 
February  19,  1907. 

In  December,  1906,  an  action  was  pending 
in  the  superior  court  of  the  city  and  county 
of  San  Francisco  against  plaintiff  by  one 
Gerahty,  and  upon  the  motion  of  plaintiff 
tbe  said  cause  was  transferred  from  the  said 
superior  court  to  the  United  States  Circuit 
Court    By  an  act  approved  February  19, 
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1907,  which  went  into  effect  immediately 
(St  1907,  p.  13,  c.  20),  said  section  595  of 
the  Political  Code  was  amended  to  read  as 
follows:  "It  is  further  enacted  that  If  in 
any  action  hereafter  commenced  In  the  supe- 
rior court  of  this  state  by  a  citizen  thereof 
against  a  foreign  corporation  or  company  do- 
ing business  In  this  state,  such  corporation 
or  company  shall  transfer  or  cause  to  be 
transferred,  remove  or  cause  to  be  removed, 
such  action  to  the  United  States  Circuit 
Court,  the  right  of  such  corporation  or  com- 
pany to  transact  insurance  business  in  this 
state  shall  thereupon  and  thereby  cease  and 
determine;  and  the  Insurance  commissioner 
shall  immediately  revoke  the  certificate  of 
such  corporation  or  company  authorizing  it 
to  do  business  in  this  state,  and  publish  such 
revocation  dally  for  the  period  of  two  weeks 
in  each  of  some  two  daily  papers,  the  one 
published  In  the  city  of  San  Francisco  and 
the  other  in  the  city  of  Sacramento."  In 
November,  1906,  the  Crown  Distilleries  Com- 
pany, a  corporation,  commenced  an  action 
against  plaintiff  in  the  superior  court  of  the 
city  and  county  of  San  Francisco;  and  on 
the  7th  day  of  March,  1907,  the  plaintiff 
caused  the  said  action  to  be  transferred  and 
removed  from  said  superior  court  to  the 
United  States  Circuit  Court  By  an  act  ap- 
proved March  8,  1907,  which  went  Into  ef- 
fect immediately  (St  1907,  p.  141,  c.  119), 
article  16,  c.  3,  pt  8,  tit  1,  Pol.  Code,  and 
each  and  every  section  thereof,  were  repealed, 
and  a  new  article  16,  covering  the  same  sub- 
ject of  insurance,  was  enacted.  In  the  place 
of  the  repealed  section  595,  this  latter  act 
contains  section  60S,  which  reads  as  follows: 
"If  any  foreign  insurance  company  doing 
business  in  this  state  shall  transfer  or  cause 
to  be  transferred  to  the  United  States  Cir- 
cuit Court,  from  any  court  of  this  state  hav- 
ing Jurisdiction  of  the  subject  matter,  any 
action  or  special  proceeding  arising  or  grow- 
ing out  of  any  business  previously  transacted 
in  this  state,  then  the  Insurance  Commis- 
sioner shall  have  the  power,  and  it  shall  be 
his  duty,  upon  receiving  a  certified  copy  of 
the  record  showing  the  facts  hereinbefore  set 
forth  to  immediately  revoke  the  certificate  of 
authority,  authorizing  such  company  to  trans- 
act insurance  business  in  this  state."  This 
latter  act  provides  for  the  issuing  of  certifi- 
cates of  authority  by  the  insurance  commis- 
sioner to  all  companies,  corporations,  and 
persons,  such  certificates  to  expire  on  the 
1st  day  of  July  after  their  Issuance,  and  must 
be  "renewed  annually."  Section  596  thereof 
provides  as  follows:  "No  company  shall 
transact  any  Insurance  business  in  this  state 
without  first  complying  with  all  the  provi- 
sions of  the  laws  of  this  state,  and  there- 
after procuring  from  the  insurance  commis- 
sioner a  certificate  of  authority,  and  continu- 
ing to  comply  with  the  laws  of  this  state." 
The  act,  although  repealing  all  the  prior  sec- 
tions of  the  Political  Code,  contains  a  saving 
clause  as  to  all  causes  of  action  that  had 
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accrued  or  that  had  been  commenced  for 
assessments,  penalties,  and  fines  vnder  the 
repealed  law.  After  It  went  into  effect  and 
on  the  20th  day  of  March,  1907,  Brown  Bros. 
Company  commenced  an  action  in  the  superi- 
or court  of  the  city  and  county  of  San  Fran- 
cisco against  this  plaintiff;  and  thereafter, 
in  April,  1907,  plaintiff  caused  said  action  to 
be  transferred  to  the  United  States  Circuit 
Court 

Under  the  view  we  take  of  this  case,  it  Is 
not  necessary  to  discuss  the  various  consti- 
tutional objections  raised  as  to  the  act  of 
March  8,  1907 ;  nor  is  it  necessary  to  discuss 
the  provision  of  section  595  of  the  Political 
Code  In  force  at  the  time  the  first  action 
was  transferred;  nor  the  provision  of  the 
same  section  as  amended  and  in  force  at  the 
time  the  second  action  was  transferred.  It 
is  sufficient  to  say  that  at  the  time  the  act 
of  March  8,  1907,  went  into  effect  the  plain- 
tiff was  doing  business  in  the  state  of  Cali- 
fornia, and  its  license  had  not  been  revoked, 
nor  was  any  action  pending  to  deprive  it  of 
its  right  to  do  business  in  the  state.  No 
cause  of  action  appears  to  have  accrued 
against  it  for  any  penalty,  assessment  or  fine, 
and  no  saving  clause  is  contained  in  the  act 
for  any  other  delinquency,  or  for  having  gone 
into  court  and  asked  the  right  which  the  law 
gave  it  to  have  pending  cases  removed  to  the 
United  States  Circuit  Court.  It  is  elemen- 
tary that  the  repeal  of  a  prior  statute  penal 
in  its  nature,  or  which  provides  for  forfei- 
tures or  penalties,  takes  away  all  remedies  as 
to  violations  of  the  law  repealed  committed 
before  the  repeal,  unless  the  remedy  Is  spe- 
cifically saved  or  reserved,  or  unless  there  is 
vested  some  private  right  We  do  not  find 
in  the  entire  act  of  March  8,  1907,  anything 
showing  an  Intent  to  prevent  any  company, 
corporation,  or  person  from  procuring  a  cer- 
tificate on  account  of  any  prior  delinquency. 
The  act  by  its  terms  makes  provision  as  to 
future  transfers,  and  not  as  to  any  trans- 
fer that  had  already  been  made.  Forfeitures 
and  penalties  are  not  favored;  and,  in  the 
absence  of  the  plain  mandate  of  the  statute, 
a  company  will  not  be  refused  permission 
forever  to  do  business  in  the  state  of  Cali- 
fornia, for  the  simple  reason  that  under  a 
prior  statute  It  committed  a  lawful  act  which 
at  the  time  would  have  justified  the  revoca- 
tion of  its  license.  There  is  nothing  in  the 
entire  scope  of  the  act  which  would  justify 
such  contention,  or  which  even  tends  to  show 
that  the  Legislature  bad  such  a  thing  In 
mind.  The  act  provides  that  the  insurance 
commissioner  may  revoke  the  certificate  of 
authority  of  any  company  that  becomes  in- 
solvent; but  it  provides  that  if,  within  90 
days  after  the  receipt  of  the  notice  of  rev- 
ocation the  company  shall  repair  its  capital 
stock  so  as  to  become  again  solvent  "the 
commissioner  may  issue  a  new  certificate  of 
authority  in  the  manner  and  to  the  same 
effect  as  the  original  certificate  of  authori- 
ty."  It  provides,  certain  conditions  and  state- 
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ments  to  be  made  and  performed  by  a  for- 
eign insurance  company  before  It  shall  be  al- 
lowed to  transact  business  In  the  state;  bat 
no  mention  Is  made  as  to  any  past  transgres- 
sion by  the  company.  It  provides  that  no 
company  shall  transact  any  insurance  busi- 
ness without  first  complying  with  all  the  pro- 
visions of  the  laws  of  this  state,  which 
means.  In  effect,  that  any  company  which 
complies  with  all  the  provisions  of  the  laws 
of  the  state  shall  be  entitled  to  a  certificate 
of  authority  to  do  business  in  the  state. 

This  brings  us  to  the  question  as  to  the 
effect  of  the  act  of  plaintiff  In  procuring 
the  case  of  Brown  Bros.  &  Co.  to  be  trans- 
ferred to  the  United  States  Circuit  Court  in 
April,  1907,  after  the  present  act  went  into 
effect  Under  section  608  of  the  act  herein 
quoted.  It  was  made  the  duty  of  the  insur- 
ance commissioner  "upon  receiving  a  certified 
copy  of  the  record  showing  the  facts  herein- 
above set  forth  to  immediately  revoke  the 
certificate  of  authority."  It  does  not  appear 
that  any  certified  copy  of  the  record,  showing 
the  transfer  of  the  action  of  Brown  Bros. 
&  Co.,  was  ever  received  by  the  insurance 
commissioner,  or  that  be  ever  revoked  the 
certificate  of  authority  which  had  prior  there- 
to been  given  to  plaintiff.  Even  if  the  com- 
missioner had  ^received  a  certified  copy  of  the 
record,  and  had  revoked  the  certificate  of 
authority,  it  would  only  have  deprived  the 
plaintiff  of  the  right  to  transact  its  Insurance 
business  in  the  state  until  July  1,  1907.  The 
license  or  certificate  of  authority  under  the 
act  In  every  case  expires  on  the  1st  day  of 
July  after  its  issue,  and  must  be  renewed 
annually.  Now,  we  cannot  by  Judicial  con- 
struction add  to  section  608  any  provision 
not  contained  therein.  It  contains  a  pro- 
vision in  the  nature  of  a  penalty  or  forfei- 
ture; that  is,  if  the  foreign  corporation  does 
not  submit  any  cause  of  action  brought 
against  it  to  the  jurisdiction  of  the  state, 
but  has  such  cause  transferred  to  another 
tribunal,  the  insurance  commissioner  "may 
revoke  the  certificate  of  authority."  The  act 
of  revoking  can  only  deprive  the  plaintiff 
of  that  which  the  commissioner  had  already 
given  by  issuing  the  certificate.  The  certifi- 
cate is  to  be  issued  in  each  case  only  up  to 
the  1st  day  of  the  following  July.  It  neces- 
sarily follows  that  the  act  of  revoking  would 
take  away  the  authority  up  to  the  1st  day  of 
of  the  following  July.  The  commissioner 
under  the  act  is  authorized  to  give  the  cer- 
tificate upon  the  applicant  complying  with 
the  law,  and  it  is  made  his  duty  to  take 
away  that  which  he  gave— the  certificate — 
as  a  penalty  for  having  a  cause  transferred 
from  the  jurisdiction  of  the  state  courts. 
No  other  penalty  is  prescribed.  We  do  not 
know  but  that  the  Legislature  Intended  no 
other.  In  any  event  we  cannot  insert  that 
which  we  fail  to  find  in  the  statute. 

It  appears  by  the  findings,  which  are  not 
controverted,  that  "prior  to  the  1st  day  of 
July,  1907,  plaintiff  duly  filed  in  the  office 
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of  the  insurance  commissioner  of  said  state 
of  California  a  copy  of  Its  articles  of  incorpo- 
ration and  charter  duly  certified  by  the 
proper  custodian  thereof,  and  the  certificate 
required  by  subdivision  2  of  section  607  of 
the  Political  Code  of  said  state;  the  state- 
ment required  by  sections  611  and  612  of  said 
Political  Code;  the  designation  of  agent  and 
stipulation  required  by  section  616  of  said 
Political  Code;  a  good  and  sufficient  bond 
in  the  penal  sum  of  $20,000  as  required  by 
section  623  of  said  Political  Code;  and  also 
an  application  in  due  form  for  a  certificate 
of  authority,  authorizing  it  to  transact  the 
business  of  fire  and  marine  Insurance  In 
said  state  during  the  year  ending  July  1, 
1908.  •  •  •  That  plaintiff  is  not,  and 
was  not  at  the  time  of  the  filing  of  the  docu- 
ments hereinbefore  referred  to,  in  arrears 
or  Indebted  to  the  state  of  California  or  to 
any  county  or  city  and  county  thereof  for 
fees,  licenses,  taxes,  assessments,  fines,  or 
penalties  of  any  kind  or  otherwise ;  nor  was 
plaintiff  at  any  of  said  times,  nor  is  it  now, 
in  default  for  failure  to  comply  with  any 
of  the  laws  of  said  state  regarding  the  gov- 
ernment or  control  by  said  state  of  said 
plaintiff."  Section  616  of  the  Political  Code 
provides  that  the  stipulation  must  be  as  fol- 
lows: "The  [giving  name  of  company]  does 
hereby  stipulate  and  agree  that  in  consid- 
eration of  the  permission  granted  by  the 
state  of  California  to  It  to  transact  Insur- 
ance business  in  this  state,  that  if  at  any 
time  said  company  shall  leave  this  state, 
or  cease  to  transact  business  in  this  state, 
or  shall  be  without  any  agent  in  said  state 
upon  whom  any  notice,  proof  of  loss,  sum- 
mons or  other  legal  process  may  be  served, 
then  in  any  action  or  proceeding  arising  out 
of  any  business  or  transaction  which  occur- 
red in  this  state  service  of  any  notice  provid- 
ed by  law,  or  Insurance  policy,  or  proof  of 
loss,  summons  or  other  legal  process,  may 
be  made  upon  the  insurance  commissioner, 
and  such  service  upon  the  commissioner  shall 
have  the  same  force  and  effect  as  If  made 
upon  the  company."  We  conclude  that  the 
plaintiff  was  entitled  to  the  certificate,  and 
that  it  was  the  duty  of  the  defendant  to 
issue  it. 
The  judgment  is  affirmed. 

We  concur:    HALL,  J.;  KERRIGAN,  J. 


KENNEDY  v.  MERICKEL.    (Civ.  503.) 
(Court  of  Appeal,  Second  District,  California. 
July  19,  1908.) 

1.  Brokers  —  Contract  of  Employment  — 
Writing— Statutes. 

Civ.  Code,  8  1624(6),  providing  that  an 
agreement  authorizing  or  employing  a  broker  to 
purchase  or  sell  real  estate  for  a  compensa- 
tion or  commission  shall  be  invalid  unless  some 
note  or  memorandum  thereof  is  in  writing  sub- 
scribed by  the  party  to  be  charged  or  by  his 
agent,  does  not  require  that  there  be  a  written 
contract  intended  by  the  parties  as  an  obliga- 
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tion,  but  only  that  a  note  or  memorandum  In 
writing  shall  be  made  sufficient  to  show  the  au- 
thorization or  fact  of  employment,  subscribed  by 
the  party  to  be  charged,  it  being  sufficient  if  it 
shows  that  the  broker  is  authorized  to  find  a 
purchaser  ready,  willing,  and  able  to  make  an 
exchange  of  property  or  one  with  whom  an  ex- 
change is  actually  made. 

2.  Sake— Evidence. 

Where  defendant  conducted  certain  corre- 
spondence with  plaintiff,  looking  to  an  exchange 
of  property  to  be  brought  about  through  the  acts 
of  plaintiff  and  another  as  brokers,  and  in  the 
second  letter  plaintiff  called  defendant's  atten- 
tion, not  only  to  the  fact  that  plaintiff  expected 
commissions,  but  to  the  amount  he  expected  to 
receive,  and  suggested  that  L.  was  entitled  to  a 

Eortion  thereof,  to  which  defendant  replied  that 
e  expected  to  pay  L.  and  plaintiff  commissions 

firovided  plaintiff  was  working  with  L.  in  hand- 
ing defendant's  property,  the  amount  of  which 
should  be  governed  by  the  laws  governing  in  de- 
fendant city,  such  letters  constituted  a  sufficient 
memorandum  of  plaintiff's  contract  of  employ- 
ment to  satisfy  Civ.  Code,  §  1624  (6),  requiring 
some  note  or  memorandum  of  a  broker's  employ- 
ment contract  in  writing  in  order  that  the  same 
should  be  enforceable. 

3.  Same— Action  fob  Commission— Parties. 

Where  two  real  estate  brokers  represented 
defendant  in  an  exchange  of  property  but  they 
were  not  employed  jointly,  one  of  them  was  not  a 
necessary  party  to  a  suit  by  the  other  to  recover 
commissions  for  his  services. 

4.  Appeal  and  Ebrob— Appeal  fbom  Judg- 
ment—Scope  of  Review— Order  Dissolv- 
ing Attachment. 

Under  Code  Civ.  Proc.  8  956,  declaring  that, 
on  an  appeal  from  a  judgment,  appealable  orders 
are  excepted  from  the  matters  which  the  court 
is  required  to  review,  and  section  963,  declaring 
that  an  order  dissolving  an  attachment  is  an  ap- 
pealable order,  an  order  discharging  an  attach- 
ment after  motion  for  nonsuit  had  been  granted 
and  before  entry  of  judgment  cannot  be  reviewed 
on  appeal  from  the  judgment  alone. 

Appeal  from  Superior  Court,  Riverside 
County;  F.  E.  Densmore,  Judge. 

Action  by  William  Kennedy  against  W.  D. 
Merickel.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

H.  M.  Bars  tow  and  Collier  &  Carnahan 
(John  D.  Pope,  of  counsel),  for  appellant. 
Purington  &  Adair,  for  respondent 

TAGGART,  J.  Action  to  recover  commls- 
sicss  for  exchange  of  real  estate.  Judgment 
was  for  defendant  on  a  nonsuit.  Plaintiff 
appeals  from  the  judgment,  and  brings  up 
the  evidence  in  a  bill  of  exceptions. 

Plaintiff  is  a  real  estate  broker  residing  in 
Los  Angeles  city,  and  defendant  a  resident 
of  Minneapolis,  Minn.  The  latter  was  the 
owner  of  real  property  in  the  last-named 
city  of  the  estimated  value  of  $175,000,  which 
he  desired  to  exchange  for  ranch  property 
in  California.  Through  the  efforts  of  plain- 
tiff, an  exchange  for  property  In  Riverside 
county,  known  as  the  Everest  Rancho,  was 
effected.  Defendant  refused  to  pay  plaintiff 
for  such  services,  and  this  action  is  brought 
to  recover  the  sum  of  $4,400  as  a  reasonable 
compensation  for  his  services  In  bringing 
about  the  exchange  of  property  for  defend- 
ant. At  the  close  of  plaintiff's  case,  the 
court  granted  a  motion  for  a  nonsuit  upon 
the  grounds  that  the  evidence  failed  to  show 
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an  agreement  In  writing  authorizing  or  em- 
ploying plaintiff  to  make  such  exchange,  as 
required  by  subdivision  6,  §  1624,  Civ.  Code, 
that  plaintiff  failed  to  show  what  his  com- 
mission was  according  to  the  terms  of  the 
contract,  and  because  one  J.  H.  Lawton,  a 
necessary  party  plaintiff,  had  not  been  made 
a  party  to  the  action.  The  rule  declared  by 
section  1624  of  the  Civil  Code  that  "the  fol- 
lowing contracts  are  invalid,  unless  the  same, 
or  some  note  or  memorandum  thereof,  Is  in 
writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  agent:  *  *  *  (6)  An 
agreement  authorizing  or  employing  an  agent 
or  broker  to  purchase  or  sell  real  estate  for 
a  compensation,  or  a  commission" — has  been 
frequently  applied  and  construed.  The  cases 
doing  this  have  generally  rested  upon  the 
opinion  rendered  in  McCarthy  v.  Loupe,  62 
Cal.  299.  From  that  opinion  it  appears  that 
before  the  Code  provision  was  adopted,  in 
order  that  a  broker  might  recover  commis- 
sions for  effecting  a  sale  of  real  estate,  it 
was  necessary  that  he  prove  an  express  con- 
tract of  employment,  or,  In  the  absence  of  an 
express  contract,  that  he  might  recover  upon 
proof  of  a  usage  regulating  transactions  of 
this  kind,  but  that  the  law  would  never  imply 
a  contract  of  employment.  The  effect  of 
the  Code,  then,  was  to  require  that  the  au- 
thorization or  fact  of  employment  should 
appear  from  a  writing  subscribed  by  the 
party  to  be  charged  (Toomy  v.  Dunphy,  86 
Cal.  639,  25  Pac.  130),  and  it  has  been  held 
that  usage  is  no  longer  admissible  to  prove 
this  fact  (Lambert  v.  Gerner,  142  Cal. 
399.  76  Pac.  53).  The  provision  that  the 
employment  or  authorization  shall  be  in  writ- 
ing does  not  require  that  it  be  by  a  written 
contract  Intended  by  the  parties  as  an  ob- 
ligation. It  may  be  merely  a  note  or  memo- 
randum. Llndley  v.  Fay,  119  Cal.  239.  51 
Pac.  333.  It  Is  not  requisite  that  It  shall  be 
an  Instrument  by  the  terms  of  which  the 
agent  is  empowered  to  so  bind  the  prlucipal 
as  to  support  an  action  for  specific  perform- 
ance. Grant  v.  Ede,  85  Cal.  418.  24  Pac. 
890,  20  Am.  St.  Rep.  237.  It  Is  sufficient  if  It 
shows  that  the  broker  Is  authorized  by  the 
principal  to  find  a  purchaser  who  Is  ready, 
willing,  and  able  to  exchange  (Merriman  v. 
Wickersham,  141  Cal.  570,  75  Pac.  180).  or 
one  with  whom  an  exchange  is  actually  made 
(Clark  v.  Allen,  125  Cal.  276,  57  Pac.  985). 
As  said  In  Cody  v.  Dempsey,  86  App.  DIv. 
335.  83  N.  Y.  Supp.  899,  there  Is  no  definite 
requirement,  except  that  the  authority  to 
act  In  the  matter  shall  be  evidenced  by  a 
writing.  All  the  statute  requires  is  written 
authority.  While,  as  said  in  Lambert  v. 
Gerner,  supra,  a  person  cannot  make  himself 
the  agent  of  another  simply  by  writing  let- 
ters and  acting  as  agent  without  the  assent 
or  consent  of  the  latter,  it  does  not  require 
the  citation  of  authorities  to  establish  that 
a  writing  In  the  form  of  a  letter,  or  writings 
in  the  shape  of  a  correspondence,  may  be 
sufficient  under  the  statute.  A  writing  signed 
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by  the  owner  and  addressed  to  the  broker 
expressly  or  Impliedly  acknowledging  his  au- 
thority to  act  as  agent  for  tbe  purposes  of 
the  sale  Is  a  sufficient  compliance  with  the 
statute  Imperato  v.  Wasboe,  47  Misc.  Rep. 
150,  93  N.  Y.  Supp.  488.  The  purpose  of  the 
statute  being  to  prevent  the  assertion  of  false 
claims  for  compensation  by  brokers  and 
agents  against  owners  of  real  estate,  wblch 
was  possible  under  the  old  rule,  It  is  suffi- 
cient If  it  be  shown  that  the  party  to  be 
charged  has  recognized  the  broker  as  bis 
agent  by  a  writing  subscribed  by  him.  Toomy 
v.  Dunptay,  supra. 

We  do  not  think  It  necessary  to  accept 
the  view  of  the  New  York  Supreme  Court 
in  the  case  of  Qetzelsohn  v.  Donnelly,  50 
Misc.  Rep.  164,  98  N.  Y.  Supp.  213,  cited 
by  appellant,  that  a  letter  purporting  on  its 
face  to  be  written  to  the  plaintiff  as  a  pur- 
chaser can  be  shown  by  parol  to  be  Intended 
as  an  employment  or  autborization  of  him 
as  an  agent  in  determining  this  question  as 
applied  to  the  facts  of  the  case  at  bar.  That 
it  appears  from  the  letter  of  October  14th 
that  the  defendant  knew  that  plaintiff  was 
interesting  himself  in  some  capacity  In  bring- 
ing about  a  sale  of  the  property,  and  by  the 
same  letter  invited  plaintiff  to  write  him 
again  and  make  him  a  proposition,  was  not 
alone  sufficient  to  satisfy  the  statute.  Tbis 
letter,  which  was  introduced  in  evidence, 
was  as  follows:  "Minneapolis,  Minn.,  Oct 
14th,  1905.  Wm.  Kennedy,  Los  Angelos, 
Cal.— Dear  Sir:  Yours  of  Sept.  22nd  also 
Oct.  7th,  at  hand.  I  have  been  out  of  the 
city  for  tbe  last  three  weeks,  consequently 
the  delay  In  answering.  Your  letter  written 
in  confidence  to  me  I  will  answer  in  confi- 
dence. Neither  one  of  the  agents  you  refer 
to  in  your  letter  are  what  you  call  reliable 
people,  and  if  I  were  going  to  make  an  ex- 
change for  property  in  your  state  would 
prefer  to  deal  with  you  direct.  I  have  had 
no  proposition  submitted  to  me  by  Mr.  Law- 
ton  of  St.  Paul  since  receiving  your  letters. 
In  referring  you  to  a  bank  in  tbe  city  here 
would  refer  you  to  the  Northwestern  Nation- 
al Bank.  If  I  have  to  deal  through  an  agent 
here  think  I  would  prefer  Mr.  Lawton  to 
Tibbett8.  Hoping  to  hear  from  you  again 
with  a  proposition,  Yours  truly,  W.  D.  Mer- 
IckeL  2009  Bryant  Ave.  South."  Neither 
was  It  sufficient  when  considered  only  in 
connection  with  the  letters  of  September  22d 
and  October  7th,  which  are  mentioned  in  it. 
The  negotiations  between  the  parties  up  to 
the  date  of  October  14th  showed  merely  that 
plaintiff  bad  sent  certain  propositions  to  de- 
fendant's agent  who  bad  failed  to  deliver 
them  and  that  plaintiff  desired  to  get  into 
direct  communication  with  the  principal. 
There  Is  absolutely  nothing  to  show  employ- 
ment or  Intention  to  employ  plaintiff  in  ei- 
ther or  any  of  these  letters.  By  the  letter 
of  October  14th,  however,  defendant  Invited 
a  proposition  from  plaintiff,  and  he  received 
It  In  the  letter  of  October  19th  written  by 


plaintiff.  In  tbis  letter  the  latter  says :  "We 
do  not  represent  Mr.  Everest  His  property 
comes  to  us  through  other  brokers,  and  in 
the  event  of  a  deal  we  would  be  obliged  to 
look  to  you  for  the  usual  commission."  Tbis 
position  and  declaration  of  plaintiff  are 
brought  home  to  defendant  and  emphasized 
in  the  succeeding  letters  of  plaintiff  to  de- 
fendant dated,  respectively,  October  26th  and 
October  27th.  The  transactions  and  negotia- 
tions mentioned  In  these  letters  disclosed  a 
condition  of  affairs  brought  about  by  plain- 
tiff which  induced  defendant  to  telegraph 
on  November  1st  "I  think  if  you  can  hold 
trade  will  leave  here  15th  November,"  and 
to  write  a  letter  to  plaintiff  to  the  same  ef- 
fect on  the  same  day. 

Little  stress  is  to  be  laid  upon  tbe  use  of 
the  words  "your  man,"  in  defendant's  letter, 
as  affecting  the  question  of  whether  or  not 
plaintiff  was  conducting  the  negotiations  on 
behalf  of  defendant.  This  is  a  well-known 
form  of  expression  which  is  applied  to  the 
customer  of  a  broker  whether  seller  or  pur- 
chaser, regardless  of  which  party  the  broker 
represents.  From  the  viewpoint  of  persons 
seeking  to  establish  one  or  the  other  theory 
in  tbe  case,  it  would  or  would  not  indicate 
certain  intentions,  but  from  the  disinterested 
standpoint  of  a  court  it  would  give  little  or 
no  aid  in  solving  the  question  before  us. 
In  response  to  plaintiff's  second  letter,  under 
date  of  October  27th,  calling  defendant's 
attention,  not  only  to  the  fact  that  plaintiff 
expected  commissions,  but  the  amount  he  ex- 
pected to  receive,  and  the  suggestion  that 
Mr.  Lawton  was  entitled  to  a  portion  of 
these  commissions,  defendant  writes:  "As 
to  the  commissions  In  the  deal,  If  made,  will 
say  that  I  expect  to  pay  to  Mr.  Lawton  and 
you,  providing  you  are  working  with  Mr. 
Lawton  In  handling  my  property,  a  regular 
commission  of  the  amount  allowed  by  the 
laws  governing  my  city."  The  proposition 
of  the  Everest  Rancho,  as  to  which  plaintiff 
advised  defendant  he  would  expect  commis- 
sions, was  shown  by  plaintiff's  evidence  to 
have  been  consummated  through  his  efforts. 
A  proposition  in  writing  direct  from  Everest 
was  procured  by  plaintiff  at  the  request  of 
defendant  and  other  services  rendered  In 
connection  with  the  deal,  at  the  written  re- 
quest of  defendant  It  is  not  necessary  to 
state  the  language  used  in  the  correspond- 
ence, other  than  as  above  mentioned,  to  show 
that  there  was  sufficient  acknowledgment  by 
defendant  In  writing  of  the  employment  of 
plaintiff  to  make  the  exchange  to  satisfy  tbe 
statute  and  entitle  the  plaintiff  to  recover 
his  compensation  for  services  rendered  as 
a  broker.  Much  of  the  later  correspondence 
related  to  the  amount  of  commission  to  which 
plaintiff  was  entitled,  and  as  to  Its  division 
with  Mr.  Lawton.  Tbe  plaintiff  also  testified 
to  Interviews  with  defendant  relating  to  the 
same  subject.  It  Is  not  necessary  that  the 
writing  required  by  the  statute  shall  either 
state  the  amount  of  the  commission,  nor 
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that  the  employment  Is  for  a  compensation. 
Toomy  v.  Dunphy,  86  Cal.  642,  25  Pac.  ISO. 
The  complaint  counts  npon  the  reasonable 
value  of  the  services.  This  Is  In  accordance 
with  the  evidence.  Defendant  did  not  accept 
plaintiff's  proposition  of  $4,400,  and  plaintiff 
did  not  accept  defendant's  proposition  of 
"the  amount  allowed  by  the  laws  governing 
my  city"  (Minneapolis).  There  was  then  no 
express  contract  as  to  compensation,  and, 
where  this  Is  the  case  it  Is  an  agreement  to 
pay  what  the  service  Is  reasonably  worth. 
Ford  v.  Brown,  120  Cal.  551,  52  Pac.  817. 
Plaintiff  and  two  other  witnesses  testified 
to  the  value  of  tbe  services  rendered  by 
plaintiff.  The  value  of  tbe  services  was  to  be 
determined  by  the  market  In  which  the  con- 
tract was  made  and  to  be  performed,  and  the 
property  sold — that  Is,  Los  Angeles — and 
the  evidence  was  as  to  the  worth  of  the 
services  in  that  city. 

Mr.  Lawton  was  not  a  party  necessary  to 
an  action  by  plaintiff  to  recover  for  his  serv- 
ices. If  Lawton  were  entitled  to  receive 
any  of  the  commissions,  it  seems  hardly  nec- 
essary to  say  that  plaintiff  could  not  recover 
that  which  was  due  Lawton.  They  were  not 
employed  Jointly,  and  plaintiff's  evidence 
was  to  the  effect  that  the  value  of  the  serv- 
ices rendered  by  him  alone  was  tbe  amount 
for  which  he  asked  Judgment  The  granting 
of  the  nonsuit  was  error  and  the  judgment 
should  be  reversed. 

Both  parties  discuss  as  if  before  this  court 
on  this  appeal  from  the  Judgment  alone  an 
order  releasing  an  attachment  made  upon 
the  motion  of  defendant's  counsel  after  tbe 
motion  for  a  nonsuit  had  been  granted  and 
before  the  entry  of  the  Judgment  In  tbe  case. 
An  order  dissolving  an  attachment  Is  an 
appealable  order  (Code  Civ.  Proc.  5  963),  and 
upon  an  appeal  from  a  Judgment  appealable 
orders  are  expressly  excepted  from  the  mat- 
ters which  this  court  shall  review  (Code  Civ. 
Proc.  I  956). 

Judgment  reversed  and  cause  remanded. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


PEOPLE  v.  MORLEY  et  al.   (Cr.  87.) 

(Court  of  Appeal.  Second  District,  California. 
June  19,  1908.    Rehearing  Denied  by 
Supreme  Court  Aug.  l7,  1908.) 

L  Indictment  and  Information  —  Descrip- 
tion or  Offense— Name. 

Where  the  specific  acts  alleged  in  an  in- 
formation constituted  the  offense  of  willfully  and 
maliciously  burning  personal  property  with  in- 
tent to  defraud  the  insurer  denounced  by  Pen. 
Code,  §  548,  it  was  immaterial  that  the  informa- 
tion erroneously  designated  the  offense  as  arson. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  180.] 

2.  Criminal  Law— Verdict— Information. 

Where  an  information  charged  defendants 
with  willfully  burning  certain  property  with  in- 
tent to  defraud  tbe  insurer,  the  fraud  alleged  be- 
ing the  burning  of  insured  property,  a  verdict 
finding  defendants  guilty  of  willfully  and  ma- 


liciously burning  the  personal  property  named  in 
the  Information,  with  intent  to  defraud  the  in- 
surance company  aa  charged  in  the  informa- 
tion, sufficiently  found  that  tbe  property  burned 
was  insured. 

8.  Arson— Burning  Insured  Property— In- 
surance by  De  Facto  Corporation. 

In  a  prosecution  for  willfully  burning  per- 
sonal property  with  intent  to  defraud  the  in- 
surer, proof  that  the  insurer  was  a  de  facto  cor- 
poration, and  acting  as  an  insurance  company, 
was  sufficient  proof  of  the  insurer's  existence  as 
a  corporation. 

4.  Corporations— De  Facto  Corporations- 
Proof. 

Where  a  policy  insuring  certain  personal 
property  against  loss  by  fire  on  its  face  showed 
that  the  insurer  -was  incorporated  A.  D.  1845, 
and  a  witness  testified  that  he  was  in  tbe  employ 
of  the  Royal  Insurance  Company  [insurer],  a 
corporation,  the  evidence  was  sufficient  to  es- 
tablish the  de  facto  character  of  the  insurance 
corporation. 

5.  Arson— Burning  Insured  Property— El- 
ements or  Offense. 

Pen.  Code,  f  548,  declares  that  every  per 
son  who  willfully  burns  any  property  which  ii 
insured  against  loss  or  damage  by  fire  with  in 
tent  to  defraud  the  insurer  is  punishable,  etc 
Held,  that  the  offense  is  complete,  though  th< 
policy  be  invalid,  if  defendants  believed  it  to  b« 
valid,  and  burned  the  property  with  intent  t< 
collect  on  the  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  4,  Arson,  §  3.] 

6.  Same— Corpus  Delicti— Evidence. 

In  a  prosecution  for  willfully  burning  cer 
tain  personal  property  with  intent  to  defraui 
the  insurer,  evidence  held  to  sufficiently  establis 
the  corpus  delicti  prior  to  the  introduction  o 
certain  confessions. 

7.  Criminal  Law— Admissions. 

In  a  prosecution  for  burning  personal  pror 
erty  with  intent  to  defraud  the  insurer,  ii 
culpatory  statements,  made  by  defendant's  c* 
defendant  in  his  presence  and  not  denied  by  hii 
were  admissible  as  admissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di 
vol  14,  Criminal  Law,  6  898.] 

Appeal  from  Superior  Court,  Los  Angel* 
County;  B.  N.  Smith,  Judge. 

Crystobelle  Morley  and  another  were  co 
victed  of  burning  certain  property  with  1 
tent  to  defraud  the  Insurer  thereof,  and  tin 
appeal.  Affirmed. 

Earl  Rogers,  Paul  W.  Schenck,  W.  j 
Debm,  and  A.  C.  Hurt,  for  appellants.  TJ.1 
Webb,  Atty.  Gen.,  and  George  Beebe,  Dept 
Atty.  Gen.,  for  the  People. 

ALLEN,  P.  J.  Appeal  by  defendants  fn 
a  conviction  and  an  order  denying  a  n 
trial. 

The  Information  filed  charged  the  defer 
ants  jointly  "of  the  crime  of  arson  commit 
as  follows":  That  said  parties  (naming  thi 
"on  tbe  3d  day  of  August,  1907,  at  and 
the  county  of  Los  Angeles,  state  of  C 
fornla,  did  willfully,  unlawfully,  and  fell 
ously  and  maliciously  burn,  Injure,  and 
stroy  certain  property,  to  wit,  certain  ho 
hold  furniture  and  other  personal  effects  ( 
and  there  in  house  [premises  described],  wj 
was  then  and  there  the  property  of  n< 
Sanderson,  and  was  then  and  there  insi 
against  loss  and  damage  by  fire  by  the  It 
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Iworance  Company  of  Liverpool,  a  corpora- 
tion, with  intent  then  and  thereby  to  defraud, 
prejudice,  and  damage  the  said  Royal  Insur- 
ance Company  of  Liverpool,  a  corporation ; 
contrary,"  etc.  A  demurrer  to  the  informa- 
tion was  overruled.  A  Joint  trial  followed, 
which  resulted  in  a  verdict  as  follows:  "We, 
the  Jury  in  the  above-entitled  action,  find  the 
defendants  guilty  of  willfully  and  malicious- 
ly burning  the  personal  property  named  in 
the  information  with  intent  to  defraud  the 
insurance  company  as  charged  in  the  infor- 
mation." Defendants  moved  in  arrest  of 
Judgment,  and  for  an  order  to  have  a  judg- 
ment of  acquittal  entered,  both  of  which  were 
denied,  as  was  a  motion  for  a  new  trial. 
Appellants  contend  that  the  Information  is 
defective,  in  that  the  defendants  are  charged 
with  arson,  while  the  particular  facts  as  set 
oct  charged  a  crime  amounting  to  an  offense 
under  section  548  of  the  Penal  Code.  The 
precise  question  involved  in  this  criticism  of 
the  information  has  been  determined  by  our 
Supreme  Court  In  People  v.  Epplnger,  106 
C»L  38,  38  Pac.  538,  wherein  it  is  held  that, 
when  the  specific  acts  constituting  the  offense 
«lth  which  defendants  are  charged  are  set 
forth  in  the  information  with  sufficient  clear- 
leas  to  snow  that  the  transaction  is  under  a 
particular  section  of  the  Penal  Code,  the 
designation  in  the  information  of  the  offense 
fcy  some  other  name  is  immaterial ;  and  it 
s  unnecessary  here  to  consider  whether  or 
sot  the  defendants  have  been  legally  com- 
aitted  by  a  magistrate,  as  a  prerequisite  to 
the  filing  of  the  information,  for  no  motion  to 
h  aside  the  information  upon  that  ground 
vis  made,  and  the  same,  under  section  996 

*  the  Penal  Code,  was  therefore  waived. 
Ihe  appellants  further  contend  that  the 

«nrt  erred  In  denying  the  motion  for  ac- 
nrirtal  and  in  arrest  of  judgment  These  mo- 
uns  were  based  upon  the  claim  that  the  ver- 
ikt  was  insufficient  to  warrant  the  court  in 
r^aonnclng  Judgment  It  is  true  that  the 
'eaiiet  is,  to  a  degree,  Informal.   There  is 

*  express  rinding  that  the  property  destroy- 

4  was,  in  fact,  insured.  But  the  verdict 
£:uld  be  construed  In  connection  with  the 
ladings  and  the  information  (People  v.  Til- 
•7. 133  CaL  62,  67  Pac.  42) ;  and  construed 

■  «  to  give  effect  to  the  manifest  intention 
<  the  jury  (People  v.  Holmes,  118  Cal.  448, 
*j  Pac  675).    The  information  charged  that 

*  property  so  burned  was  insured  by  a 
^•snated  corporation.  The  jury  by  the  ver- 
i'  finds  that  the  property  named  In  the  in- 

■  nation  was  by  defendants  willfully  and 
Miy-iously  burned  with  Intent  to  defraud 
^  insurance  company,  as  charged  in  the  in- 
'"satfon.  The.  fraud  upon  the  company  as* 
"-irzed  in  the  information  was  the  burning 
'  -anred  property.   The  verdict,  when  read 

5  'rnnectlon  with  the  information,  is  cer- 
**-2  la  the  Intent  to  find  that  the  property 
'~-rt  was  insured.   People  v.  Millan,  106 
1 223,  39  Pac  605.   It  is  insisted  by  ap- 


pellants that  this  Inference  Is  not  warranted 
by  the  proof  adduced  upon  the  trial.  That 
the  property  insured  belonged  to  defendant 
Sanderson  is  not  questioned.  The  insuffi- 
ciency of  the  evidence  to  show  that  it  was 
actually  insured  is  urged  upon  the  ground 
only  that  parol  proof  of  the  existence  of  the 
corporation  was  all  the  evidence  presented. 
Proof  that  it  was  a  de  facto  corporation  and 
acting  as  an  insurance  company  Is  sufficient 
People  v.  Hughes,  29  Cal.  260;  People  v. 
Ah  Sam,  41  Cal.  653 ;  People  v.  Goldsworthy, 
130  Cal.  602,  62  Pac  1074.  The  policy  of  in- 
surance issued  to  and  received  by  defendant 
Morley,  which  is  in  the  record,  and  which 
appears  never  to  have  been  by  her  transfer- 
red, stated  upon  its  face  that  the  insurance 
company  was  incorporated  A.  D.  1845,  and 
a  witness  testified  that  he  was  in  the  employ 
of  the  Royal  Insurance  Company,  a  corpora- 
tion., This  was  sufficient  evidence  to  estab- 
lish the  de  facto  character  of  the  Insurance 
corporation. 

If  appellants  by  their  contention  that  it 
was  not  shown  that  the  burned  property  was 
insured  against  loss  or  damage  by  fire  intend 
to  urge  that  neither  of  the  defendants  could 
have  recovered  on  the  policy,  the  answer  to 
this  is  that  the  belief  of  defendants  that  it 
was  binding  was  clearly  established  and  their 
intent  to  defraud  fully  proven.  The  crime 
may  be  complete,  though  the  policy  be  in- 
valid, if  defendants  believed  it  to  be  valid 
and  committed  the  act  with  the  Intent  to  col- 
lect on  the  policy.  The  pulley  was  not  in- 
troduced in  evidence  to  prove  that  accused 
held  a  binding  policy,  but  to  show  the  intent 
with  which  the  house  was  burned.  McDon- 
ald v.  People,  47  111.  533.  If  the  inability  of 
the  defendant  to  recover  on  the  policy  could 
be  made  an  effective  defense  to  a  criminal 
prosecution,  this  would  be  available  to  every 
policy  holder  who  burns  up  his  property  to 
secure  the  amount  of  the  policy  of  Insurance 
thereon.  The  fact  of  setting  fire  to  the  In- 
sured property  by  the  policy  holder  invalidates 
all  fire  Insurance  policies,  and  would  prevent 
a  recovery  in  every  case,  if  this  were  the 
rule.  The  policy  holder  would  then  only  have 
to  prove  the  act  which  constitutes  his  guilt 
in  order  to  escape  punishment  In  the  case 
at  bar  the  successive  steps  of  sale,  demand 
of  possession  by  Sanderson,  burning  of  the 
property,  and  attempt  to  collect  the  Insur- 
ance, all  tend  to  establish  the  intent  to  real- 
ize by  these  acts.  The  failure  of  defendant 
Morley  to  assign  the  policy  and  the  Inability 
of  Sanderson  to  collect  in  his  own  name  be- 
come Immaterial.  A  valid  policy  was  is- 
sued, and  defendants  believed  It  continued 
to  be  a  valid  obligation  of  the  company  when 
the  goods  were  destroyed.  The  effect  of  the 
law  or  the  terms  of  the  policy  to  render  the 
policy  invalid  by  reason  of  the  acts  of  the 
defendants  cannot  shield  them  from  punish- 
ment for  the  crime. 

The  questions  of  what  persons  are  preju- 
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diced  or  what  persons  are  benefited  by  the 
commission  of  a  crime  of  this  character  are 
merely  collateral  ones.  The  guilt  of  the  ac- 
cused does  not  depend  upon  the  legal  obli- 
gations arising  out  of  the  policy.  United 
States  v.  Amedy,  11  Wheat.  (U.  8.)  409,  6  L. 
Ed.  502;  State  v.  Tucker,  84  Mo.  25;  People 
v.  Hughes,  supra.  This  is  evidenced  also  by 
the  language  of  section  548  itself.  No  ele- 
ment of  advantage  to  the  defendant  is  made 
a  part  of  the  offense,  and  the  person  who 
burns  Insured  property  with  the  Intent  to 
defraud  is  guilty  whether  the  property  or 
possession  be  his  or  that  of  another.  It  was 
the  duty  of  the  trial  court  to  construe  the 
verdict  so  as  to  give  it  the  effect  intended  by 
the  Jury,  if  the  intended  effect  could  be  as- 
certained from  its  language  considered  in 
connection  with  the  pleadings  and  evidence. 
Johnson  v.  Visber,  96  Cal.  310,  81  Pac.  106. 
The  trial  court  construed  the  verdict  as  a 
general  one,  and  we  think  such  construction 
permissible. 

Appellants  contend  further  that  the  corpus 
delicti  had  not  been  proven  before  alleged 
confessions  were  received  in  evidence,  and 
error  is  claimed  on  account  thereof.  There 
is  in  the  record  competent  evidence,  which 
was  received  before  any  admissions  or  con- 
fessions were  Introduced,  which  tended  to 
show  that  the  destruction  of  the  property 
was  the  work  of  an  incendiary,  and  facts  and 
circumstances  pointing  to  defendants'  connec- 
tion therewith.  It  is  unnecessary  to  recite 
all  of  this  testimony,  but  it  is  sufficient  to 
cull  attention  to  the  fact  that  a  few  minutes 
after  the  fire  was  discovered,  which  was 
about  1:30  a.  m.,  a  part  of  the  furniture  was 
found  piled  together  in  one  room;  that  de- 
fendant Sanderson  was  seen  running  away 
from  the  fire ;  that  he  told  a  witness  that  no 
one  was  In  the  house;  that  this  defendant 
two  hours  thereafter  was  found  with  serious 
burns  on  his  person  some  miles  from  the 
scene  of  the  fire,  and,  when  requested  by  an 
officer  to  give  his  name,  refused  to  do  so, 
made  contradictory  statements  as  to  why  he 
was  In  such  a  condition  and  In  that  locality 
at  such  an  hour,  resisted  an  officer  who 
sought  to  accompany  him  In  quest  of  a  physi- 
cian, and  finally  gave  an  assumed  name  when 
taken  to  the  hospital.  It  further  appears 
that  the  policy  of  Insurance  had  been  taken 
out  only  a  few  days  before  the  fire;  that 
one  of  the  defendants,  Mrs.  Morley,  who  liv- 
ed In  the  bouse,  was  found  almost  entirely 
dressed  a  few  minutes  after  the  fire;  that 
certain  •personal  effects  of  this  defendant 
which  had  not  been  transferred  by  her  to 
Sanderson  were  found  In  an  outhouse;  that 
both  defendants  made  contradictory  state- 
ments as  to  the  origin  of  the  fire.  All  of 
these,  with  other  suspicious  circumstances, 
tended  to  establish  that  a  crime  had  been 
committed. 

It  Is  further  Insisted  that,  assuming  the 
correctness  of  the  ruling  in  admitting  such 


confession,  as  to  defendant  Sanderson  such 
confession  by  an  accomplice  was  insufficient 
to  warrant  his  conviction.  It  must  be  re- 
membered that  all  of  the  admissions  and 
statements  made  by  Mrs.*  Morley,  codefendant 
of  Sanderson,  in  relation  to  the  fire  and  her 
connection  and  that  of  Sanderson  therewith, 
were  made  in  Sanderson's  presence.  She 
there  stated  that  Sanderson  applied  the 
match,  and  gave  a  detailed  account  of  San 
derson's  connection  with  the  fire.  Sanderson 
denied  none  of  these  statements  made  by 
Mrs.  Morley,  except  to  deny  that  he  knew 
the  property  was  insured,  and  stated  that 
the  fire  was  caused  by  the  explosion  of  a 
lamp.  But,  assuming  that  Sanderson's  ex- 
planation as  to  the  origin  of  the  fire  is  to  be 
taken  as  a  denial  of  all  of  Mrs.  Morley's 
statements  in  his  presence,  still  there  is  in- 
dependent evidence  sufficiently  corroborative 
of  the  statements  of  Mrs.  Morley  to  warrant 
the  jury  in  returning  a  verdict  of  guilty. 

The  instructions  refused,  and  on  account 
of  which  refusal  error  is  claimed,  all  relate 
to  the  charge  of  arson.  Such  Instructions 
were  inapplicable  under  the  information, 
which  specified  another  and  distinct  offense 
and  in  reference  to  which  all  evidence  was 
confined. 

We  perceive  no  error  In  the  record  preju- 
dicial to  defendants,  and  the  judgment  and 
order  are  affirmed. 

We  concur:    SHAW,  J.;  TAGOART,  J. 


In  re  DAVIS'  ESTATE.    (Civ.  455.) 
(Court  of  Appeal,  Third  District,  California. 
June  8,  1908.) 

1.  Exceptions,  Bill  of— Certificate— Cor*  - 

STBUCTION. 

Where  the  certificate  to  a  transcript  on  ap- 
peal from  an  order  fixing  an  administrator  a 
compensation  declared  that  the  judge  had  ex- 
amined the  contents  "of  the  within  transcript 
on  appeal  in  said  matter,  and  find  that  the  pa- 
pers and  orders  therein  set  forth  and  contained 
are  copies  of  the  original  papers  and  orders  filed 
and  used  upon  the  hearing  and  in  the  various 
proceedings  of  the  estate,  the  certificate  suffi- 
ciently showed  that  the  papers  and  orders  cer- 
tified were  in  fact  all  the  papers  and  orders  so 
used. 

2.  Executors  and  Administrators  —  Com- 
pensation   OF   ADMINISTKATOB  —  DlSTBlBU- 

tion  in  Kind. 

Code  Civ.  Proc.  8  1618,  provides  that  where 
the  property  of  an  estate  is  distributed  in  kind, 
and  the  distribution  involves  no  labor  beyond  the 
custody  and  distribution  thereof,  the  administra- 
tor's compensation  shall  be  computed  on  all  the 
estate  above  $20,000  at  one-half  of  the  rate  fixed 
by  such  section.  Decedent's  property  consisted 
of  an  undivided  one-half  of  the  estate  of  her 
brother  D.,  then  in  course  of  administration  in 
another  county,  consisting  of  .real  estate  in  the 
possession  of  D.'s  administrator,  who  sold  the 
land  for  partition  and  paid  the  proceeds  of  de- 
cedent's interest  to  her  administrator,  which  was 
by  him  distributed.  Held  that,  though  decedent's 
administrator  had  inventoried  such  interest  as 
real  estate,  he  nevertheless  received  and  accounted 
thprefor  in  money,  and  was  therefore  only  en- 
titled to  one-half  commissions,  nor  was  such 
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right  affected  by  the  fact  that  he  was  made  a 
party  to  the  partition  suit;  it  not  appearing 
that  he  was  pat  to  any  extra  trouble,  or  ex- 
pense thereby. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty:  W.  B.  Wallace,  Judge. 

Judicial  accounting  by  the  public  adminis- 
trator of  Tulare  county  as  administrator  with 
the  will  annexed  of  the  estate  of  Jane  Davis, 
deceased.  From  an  order  fixing  the  adminis- 
trator's compensation,  he  appeals.  Affirmed. 

Hannah  &  Miller  and  H.  T.  Miller,  for  ap- 
pellant. Heller,  Powers  &  Ehrman,  Pills- 
bury.  Madison  &  Sutro,  and  Carter  P.  Pom- 
eroy,  for  respondent 

'  HART,  J.  The  facts  of  this  case  are  well 
stated  in  the  brief  of  counsel  for  the  respond- 
ents, George  W.,  Samuel  D.,  Edward,  and* 
William  G.  French  as  follows:  "Jane  Davis 
died  on  the  19th  day  of  September,  1904,  in 
the  state  of  New  York.  On  the  same  day 
the  appellant,  the  public  administrator  of  Tu- 
lare county,  applied  In  this  state  for  letters 
of  administration  upon  her  estate.  On  De- 
cember 24,  1904,  appellant  was  appointed  ad- 
ministrator, and  on  November  12,  1906,  was 
appointed  administrator  with  the  will  an- 
nexed. The  estate  of  said  decedent  consisted 
wholly  of  an  undivided  one-half  interest  in 
the  estate  of  her  brother,  Samuel  Davis,  de- 
ceased, then  in  course  of  administration  In 
the  courts  of  the  city  and  county  of  San  Fran- 
cisco. The  latter  estate  was  distributed  on 
November  13,  1906,  and  the  undivided  one- 
half  thereof  came  into  the  'possession'  of  ap- 
pellant on  the  28th  day  of  December,  1906. 
On  the  14th  day  of  January  following  appel- 
lant filed  his  final  account  and  petition  for 
final  distribution  of  the  undivided  interests  of 
the  heirs  of  Jane  Davis.  It  appears  that  the 
undivided  one-half  interest  of  Jane  Davis  in 
certain  real  estate  belonging  to  the  estate  of 
Samuel  Davis  was  inventoried  by  appellant  as 
real  estate.  Subsequently,  and  while  in  the 
possession  of  the  executor  of  Samuel  Davis, 
the  land  was  sold  at  a  partition  sale,  and  the 
share  of  the  cash  proceeds  belonging  to  the 
estate  of  Samuel  Davis  turned  over  to  his  ex- 
ecutor. Upon  distribution  of  the  latter  es- 
tate, one-half  of  the  proceeds  was  •distribut- 
ed' to  appellant  as  administrator  of  the  Jane 
Davis  estate."  The  appellant,  in  his  final  ac- 
count, upon  the  theory  that  the  estate  of  said 
Jane  Davis  was  not  "distributed  in  kind" 
(section  1618,  Code  Civ.  Proa),  asks  for  com- 
missions aggregating  $10,517.66.  To  this  claim 
the  respondents  objected  on  the  ground  that 
the  property  of  the  estate  "Is  distributed  in 
kind  and  the  administration  of  said  estate 
involved  no  labor  beyond  the  custody  and  dis- 
tribution of  the  aame  by  the  said  administra- 
tor.** etc.  The  court.  In  its  decree  settling  the 
account,  having  found  that  the  estate  was 
"being  distributed  in  kind  and  involved  no 
labor  beyond  the  custody  and  distribution  of 
the  same,"  reduced  the  claim  for  the  adminis- 
trator's commissions,  allowing  him  only  the 


sum  of  $5,792  as  compensation  for  his  services 
as  such  administrator.  The  administrator 
was  also  allowed  the  sum  of  $10,792  to  be 
paid  to  his  attorneys  as  counsel  fees.  The 
appeal  is  by  said  administrator  from  that 
portion  of  the  decree  fixing  and  settling  his 
compensation. 

Objection  is  first  urged  against  the  consid- 
eration of  the  record  by  this  court  upon  the 
ground  that  the  transcript  on  appeal  does  not 
contain  the  evidence  received  at  the  hearing 
and  upon  which  the  court  based  its  finding 
and  decree  fixing  the  compensation  of  the 
administrator.  In  other  words,  it  is  contend- 
ed that  none  of  the  papers,  independent  of 
those  constituting  the  judgment  roll,  used  at 
the  hearing  and  comprising  the  evidence  upon 
which  the  court  acted  in  fixing  and  allowing 
the  administrator's  commissions,  are  authen- 
ticated by  a  bill  of  exceptions,  as  required  by 
rule  29  of  this  court.  78  Pac.  xll.  We  think 
the  objection  is  untenable.  In  the  case  of 
Melde  v.  Reynolds,  120  Cal.  234,  52  Pac.  491, 
the  judge  of  the  trial  court  merely  declared, 
over  his  signature,  as  the  judge  who  tried 
the  case,  that  certain  affidavits  were  used  on 
the  hearing  of  the  motion  for  a  new  trial. 
The  clerk  of  the  court  also  certified  that  cer- 
tain other  affidavits  were  used  upon  said  mo- 
tion. The  Supreme  Court  in  that  case,  among 
other  things,  says:  "A  bill  of  exceptions,  set- 
tled as  directed  by  section  651  of  the  Code  of 
Civil  Procedure,  would  contain  all  the  affida- 
vits upon  which  the  judge  acted  in  making 
the  order,  but  the  indorsement  by  him  upon 
certain  affidavits  that  they  were  used  at  the 
bearing  of  the  motion  does  not  make  them 
the  record  of  the  papers  upon  which  the  mo- 
tion was  heard,  since  it  does  not  appeal  there- 
by that  these  were  all  the  papers  used  at  the 
hearing" — citing  Shain  v.  Elkerenkotter,  88 
Cal.  13,  25  Pac.  966.  In  the  case  at  bar  the 
judge  in  his  certificate  declares  that  "I  have 
examined  the  contents  of  the  within  tran- 
script on  appeal  In  said  matter,  and  find  that 
the  papers  and  orders  therein  set  forth  and 
contained  are  copies  of  the  original  papers 
and  orders  filed  and  used  upon  the  hearing 
and  in  the  various  proceedings  of  said  estate." 
While  the  judge's  certificate  does  not  In  so 
many  words  state  that  the  papers  and  orders 
set  forth  In  the  transcript  are  all  the  papers 
and  orders  used  In  the  proceeding,  it  is  clear 
that  by  the  employment  of  the  definite  article 
"the"  as  descriptive  of  the  papers  and  orders 
thus  used  the  judge  intended  to,  and  does, 
certify  that  said  papers  and  orders  were  in 
fact  all  the  papers  and  orders  so  used. 

Section  1618  of  the  Code  of  Civil  Procedure, 
supra,  provides  that  "when  no  compensation 
is  provided  by  the  will,  or  the  executor  re- 
nounces all  claim  thereto,  he  must  be  allowed 
commissions  upon  the  amount  of  estate  ac- 
counted for  by  him,  as  follows,"  and  then  fol- 
low the  commissions  to  which  such  executor 
is  entitled,  graduated  in  amount  according  to 
certain  designated  sums  constituting  the  total 
value  of  the  estate.   The  latter  part  of  the 
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same  section  also  provides:  "Where  the 
property  of  the  estate  Is  distributed  in  kind, 
and  involves  no  labor  beyond  the  custody  and 
distribution  of  the  same,  the  commissions 
shall  be  computed  on  all  the  estate  above  the 
value  of  twenty  thousand  dollars,  at  one  half 
of  the  rates  fixed  in  this  section." 

The  controversy  between  the  appellant  and 
the  respondents  arises  out  of  a  difference  of 
opinion  as  to  the  true  meaning  of  the  quoted 
part  of  the  section  of  the  Code  of  Civil  Pro- 
cedure to  which  we  have  Just  referred.  The 
contention  of  tbe  appellant  is  that,  notwith- 
standing the  fact  that  the  undivided  one-half 
interest  of  Jane  Davis  in  certain  realty  be- 
longing to  tbe  estate  of  Samuel  Davis,  deceas- 
ed, was  sold  by  the  executor  of  the  latter  es- 
tate while  it  was  still  in  his  possession  as 
such  executor,  and  the  proceeds  thereof  in 
cash  turned  over  to  appellant,  as  the  admin- 
istrator with  tbe  will  annexed  of  the  estate 
of  Jane  Davis,  deceased,  the  distribution  of 
the  last  named  estate,  consisting  of  the  money 
so  received,  was  not  "in  kind,"  and  that, 
therefore,  he  is  entitled  to  commissions  com- 
puted upon  tbe  basis  upon  which  compensa- 
tion is  allowed  in  estates,  the  property  of 
which  is  not  distributed  in  the  form  in  wbich 
it  is  received  Into  the  possession  of  executors 
or  administrators,  and  which  "involves  labor 
beyond  the  custody  and  distribution  of  the 
same."  This  contention  Is  founded  upon  the 
fact  that  tbe  appellant  Included  in  his  inven- 
tory of  the  property  of  the  estate  of  Jane 
Davis  her  devised  interest  in  the  real  estate 
belonging  to  the  Samuel  Davis  estate,  which 
at  the  time  of  said  inventory  was  yet  in  pro- 
cess of  administration;  it  being  obviously 
appellant's  theory  that  in  so  returning  such 
interest  as  a  part  of  the  estate  of  his  testate 
the  same,  In  the  form  of  realty,  constituted 
the  amount,  or  a  portion  thereof,  of  the  estate 
"accounted  for  by  him,"  within  the  meaning 
of  said  section  1618  of  the  Code  of  Civil  Pro- 
cedure. We  cannot  agree  with  the  contention 
of  the  appellant  We  think  the  law  plainly 
contemplates  that  an  executor  or  administra- 
tor shall  receive  as  his  compensation  for  serv- 
ices performed  as  such  officer  commissions 
based  upon  the  value  of  property  which  he 
has  taken  into  his  possession,  and  wbich,  hav- 
ing been  so  taken  into  possession,  has  been 
"accounted  for."  Estate  of  Simmons,  43  Cal. 
643;  In  re  Rlcaud,  70  Cal.  71,  11  Pac.  471. 
In  the  Simmons  Case  the  court  says:  "When 
he  [the  administrator]  shall  have  taken  the 
property  into  possession  and  accounted  for 
it,  he  is  entitled  to  compensation  by  way  of 
commissions  upon  its  value.  Unless  be  take 
it  into  possession,  he  is  not  charged  in  his  ac- 
count with  Its  value.  He  may,  and  doubtless 
would,  incur  a  responsibility,  should  he  fall 
to  take  it  into  possession  when  he  lawfully 
might,  if  by  such  failure  It  should  become  ul- 
timately lost  to  those  entitled  to  its  benefits'; 
but,  as  affording  a  basis  for  the  allowance 
of  commissions,  the  value  of  the  estate  which 
has  been  taken  into  possession,  and  having 


been  in  possession  has  been  accounted  for,  is 
alone  regarded." 

In  the  case  at  bar,  the  evidence  shows  that 
the  interest  of  Jane  Davis  in  the  land  here 
referred  to  was,  at  the  time  of  appellant's 
appointment  as  administrator,  lawfully  in  the 
possession  of  the  executor  of  the  estate  of 
Samuel  Davis,  deceased;  that  It  became  nec- 
essary that  all  said  land  should  be  sold  by 
tbe  executor  of  Samuel's  estate  In  order  to 
distribute  said  estate  according  to  the  disposi- 
tion made  thereof  by  the  will  of  said  Samuel ; 
that  said  sale  was  conducted,  under  a  decree 
of  partition  of  the  real  property,  by  said  ex- 
ecutor of  Samuel's  estate,  and  that  the  latter 
estate  was  distributed  on  November  13,  1906, 
and  that  the  undivided  one-half  thereof  came 
into  the  possession  of  appellant  on  the  28th 
day  of  December,  1908 ;  that  on  the  14th  day 
of  January,  1907,  the  appellant,  as  adminis- 
trator, etc.,  of  the  estate  of  Jane  Davis,  de- 
ceased, filed  his  final  account  and  petition  for 
the  distribution  of  said  estate.  Thus,  it  is  to 
be  observed,  the  appellant  at  no  time  during 
the  administration  of  Jane  Davis'  estate  ever 
had  possession  of  her  interest  in  the  lands  de- 
vised to  her  by  Samuel  Davis,  and  that  he 
distributed  her  estate  in  tbe  form  in  which  he 
received  possession  of  it  In  other  words, 
there  was  no  change  in  tbe  character  of  Jane 
Davis*  estate  from  the  time  appellant  as  ad- 
ministrator took  possession  of  it  up  to  the 
time  of  the  entry  of  the  decree  of  the  distri- 
bution thereof.  It  is  therefore  plainly  to  be 
seen  that  within  the  real  meaning  of  the  lan- 
guage of  section  1618  of  the  Code  of  Civil  Pro- 
cedure, the  property  of  the  estate  of  Jane 
Davis  as  distributed  was  the  same  in  charac- 
ter as  when  the  possession  thereof  was  receiv- 
ed by  the  appellant,  and  that  the  appellant  be- 
stowed upon  it  no  labor  beyond  that  Involved 
in  its  custody  and  distribution.  The  "labor" 
Involved  In  the  transaction  resulting  in  the 
conversion  of  Jane  Davis'  interest  in  the 
lands  of  Samuel's  estate  into  cash  necessarily, 
under  the  law,  devolved  upon  the  executor  of 
the  estate  whence  such  interest  came,  for,  as 
we  have  seen,  said  executor  was  the  lawful 
custodian  and  possessor  of  all  the  estate  of 
Samuel  Davis,  and  of  which  this  land  con- 
stituted a  part,  until  said  estate  was  distrib- 
uted. And,  when  said  Samuel's  estate  was 
distributed,  the  Interest  of  Jane  Davis  therein 
was  distributed  in  the  character  of  money, 
and  not  in  that  of  realty.  The  property, 
therefore,  "accounted  for"  by  appellant  with- 
in a  reasonable  interpretation  of  the  language 
of  the  Code  section,  was  the  money  received 
by  him  from  the  executor  of  Samuel  Davis' 
estate  as  the  proceeds  of  the  sale  of  Jane's  in- 
terest in  the  lands. 

We  are  unable  to  find  any  support  for  ap- 
pellant's position  in  Estate  of  Cudworth,  133 
Cal.  462,  65  Pac.  1041.  In  that  case  the  evi- 
dence established  that  the  executor  expended 
labor  in  the  management  of  said  estate  and 
the  property  thereof  beyond  the  mere  custody 
and  distribution  of  the  same;  that  the  ex- 
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ecntor  found  it  necessary,  during  the  course 
of  the  administration  of  the  estate,  to  surren- 
der certain  stock  and  bonds  coming  Into  his 
possession  as  part  of  the  assets  of  the  estate 
in  exchange  for  new  issues;  and  that  be- 
fore doing  so,  he  was  required  to  make,  and 
be  did  make,  a  thorough  and  careful  Investi- 
gation of  the  affairs  of  the  corporations.  Be- 
sides, he  collected  and  realized  on  many  of 
the  promissory  notes  belonging  to  the  estate, 
made  diligent  efforts  to  collect  notes  due, 
gave  much  personal  time  and  attention  to  the 
condition  and  protection  of  20  or  more  tene- 
ments belonging  to  the  estate,  bestowed  labor 
upon  their  repairs,  and  protected  the  estate 
against  suit  to  quiet  title  brought  against  him 
in  his  official  capacity.  The  administration 
lasted  for  more  than  two  years.  In  the  case 
under  consideration  there  was,  as  seen,  abso- 
lutely no  change  In  the  character  of  the  prop- 
erty of  the  estate  as  It  was  received  by  the 
administrator  after  it  came  into  his  posses- 
sion, and  the  estate  was  distributed  In  a  little 
less  than  a  month  after  the  interests  of  Jane 
Davis  in  Samuel's  estate  were  turned  over  to 
him.  In  short,  the  record  discloses  that  there 
was  no  labor  bestowed  by  the  administrator 
upon  the  property  of  the  estate  beyond  its 
mere  custody  and  distribution,  and  that  the 
same  was  distributed  "in  kind,"  or  In  the 
form  In  which  he  received  possession  of  it 

The  claim  that  some  extra  or  special  labor 
was  performed  by  the  appellant  In  a  contest 
with  the  public  administrator  of  Fresno  coun- 
ty over  the  right  to  administer  the  estate  of 
Jane  Davis  should  be  considered  in  determin- 
ing the  compensation  of  appellant  is  without 
merit  This  contest  involved  the  bestowal  of 
no  labor  upon  the  estate.  Whatever  labor 
was  performed  in  carrying  on  the  contest  was 
so  performed  before  the  appellant  either  ob- 
tained possession  or  was  adjudged  entitled  to 
the  possession  of  the  estate.  Nor  is  there 
anything  In  the  claim  that  the  fact  that  the 
appellant  was,  as  administrator  of  the  estate 
of  Jane  Davis,  made  a  party  to  the  partition 
suit  instituted  by  the  executor  of  the  estate 
of  Samuel  Davis  should  be  considered  In  fix- 
ing appellants  compensation.  Necessarily  he 
had  to  be  made  a  party  to  that  suit  and  it 
does  not  appear  that  he  was  by  reason  there- 
of put  to  any  extra  trouble,  labor,  or  expense. 

For  the  reasons  stated  In  the  foregoing, 
the  order  and  decree  settling  the  final  account 
and  fixing  the  compensation  of  the  adminis- 
trator is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


Ex  parte  RUEF.    (Cr.  154.) 

(Court  of  Appeal,  First  District  California. 
June  SO,  1908.) 

L  Bail— Right  to  Bail. 

Under  Const.  U.  8.  Amend.  8,  providing  that 
excessive  bail  shall  not  be  required,  and  Cal. 
Const  art  1,5  6,  providing  that  all  persons  shall 
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be  bailable  by  sufficient  sureties  unless  for  cap- 
ital offenses  where  the  proof  is  evident  or  the  pre- 
sumption great,  the  admission  to  bail  except  in 
such  capital  cases  is  a  constitutional  right  which 
the  accused  can  claim,  and  which  no  court  or 
judge  can  properly  refuse. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Bail,  8  140.] 

2.  Same. 

Under  the  federal  and  state  Constitutions, 
the  Legislature  cannot  prescribe  such  burden- 
some rules  as  to  sureties  and  their  right  to  qual- 
ify as  such  that  a  prisoner  would  be  deprived 
of  his  constitutional  right  to  be  admitted  to  bail 
on  giving  sufficient  sureties. 
8.  Same—Sureties  —  Qualification— House- 
holder ob  Freeholder. 

Under  Pen.  Code,  §  1279,  providing  that 
each  surety  on  a  bail  bond  must  be  a  resident, 
householder,  or  freeholder  within  the  state,  it  is 
sufficient  that  he  is  a  resident  of  the  state  and 
is  either  a  householder  or  freeholder. 

4.  Sake— Residents. 

Under  Pen.  Code,  8  1279,  declaring  that 
each  surety  on  a  bail  bond  must  be  a  resident 
householder,  or  a  freeholder  within  the  state,  but 
that  the  court  or  magistrate  may  refuse  to  ac- 
cept any  person  as  bail  who  is  not  a  resident  of 
the  county  where  bail  is  offered,  the  court  will 
rarely  refuse  a  surety  because  he  is  not  a  resi- 
dent of  the  county,  unless  there  are  circumstan- 
ces which  would  reasonably  excite' suspicion  as 
to  him.  or  unless  it  would  be  difficult  to  investi- 
gate his  financial  standing  in  a  distant  location. 

5.  Sake— Qualification. 

Pon.  Code,  8  1279.  provides  that  each  sure- 
ty offered  on  a  bail  bond  must  be  worth  the 
amount  specified  in  the  undertaking  exclusive  of 
property  exempt  from  execution,  out  that  the 
court  or  magistrate  on  taking  bail  may  allow 
more  than  two  sureties  to  justify  severally  in 
amounts  less  than  that  expressed  in  the  under- 
taking, if  the  whole  justification  be  equivalent 
to  that  of  sufficient  bail.  Held,  that  a  surety 
was  qualified  if  he  had  sufficient  property,  ei- 
ther real  or  personal,  either  in  the  county  or 
elsewhere. 

6.  Same— Examination  of  Sureties. 

On  an  examination  of  sureties  offered  as 
bail,  witnesses  may  be  examined  and  the  sureties 
placed  on  oath,  and  fully  examined  and  cross- 
examined  by  the  district  attorney. 

7.  Same— Friends  and  Relatives. 

Under  Pen.  Code,  8  1279,  providing  the  qual- 
ifications of  sureties  to  become  bail,  it  is  no  ob- 
jection to  sureties  offered  that  they  are  friends 
and  relatives  of  the  accused. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco. 

Habeas  corpus  in  the  Court  of  Appeal  on 
petition  of  Abraham  Ruef,  involving  a  re- 
view of  proceedings  in  the  superior  court 
to  admit  to  bail.  Writ  a  Mowed  and  further 
hearing  remanded  to  a  judge  of  the  superi- 
or court  with  directions  to  discharge  pris- 
oner from  custody  on  furnishing  certain 
bail  bonds. 

Henry  Ach,  Frank  J.  Murphy,  and  M.  C. 
Chapman,  for  petitioner.  W.  H.  Langdon 
and  Francis  J.  Heney,  for  respondent 

PER  CURIAM.  It  appears  In  this  case 
that  bail  has  been  fixed  in  certain  criminal 
proceedings  pending  in  the  superior  court  of 
the  city  and  county  of  San  Francisco  under 
several  indictments  against  defendant.  It 
further  appears  that  the  judge  of  the  su- 
perior court  in  whose  department  the  pro- 
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ceedings  are  pending,  while  examining  sure- 
ties offered  by  defendant  on  his  various 
bonds,  declined  and  refused  to  accept  any- 
One  as  surety  unless  such  surety  was  the 
owner  of  real  estate  equal  In  amount  to  the 
sum  for  which  be  desired  to  qualify  upon 
such  bond,  and  for  which  he  was  to  become 
liable;  and,  further,  that  such  judge  re- 
fused to  hear  or  consider  the  financial  re- 
sponsibility of  any  relative  of  the  prisoner, 
or  to  receive  any  such  relative  on  the  bond, 
no  matter  what  amount  of  property  such 
relative  might  possess  In  bis  own  name.  It 
further  appears  that  the  hearing  as  to  the 
qualification  of  the  proposed  sureties  on  the 
several  bonds  has  been  heretofore  continued 
from  time  to  time  by  the  judge  of  said 
court  agaiDst  the  protest  and  objection  of 
the  prisoner;  the  last  hearing  being  con- 
tinued from  June  27  to  July  3,  1908.  It 
further  appears  that  the  judge  of  said  court 
directed  his  reporter  not  to  take  down  any 
of  the  proceedings  or  testimony  on  the  ex- 
amination of  such  sureties  In  the  proceed- 
ings before  him. 

This  is  an  application  for  a  writ  of  habeas 
corpus,  in  order  that  the  prisoner  may  be 
admitted  to  bail  upon  giving  bonds  with  good 
and  sufficient  sureties  as  required  by  law. 
Our  Constitution  provides  that  all  persons 
shall  be  bailable  by  sufficient  sureties  unless 
for  capital  offenses  where  the  proof  Is  evi- 
dent or  the  presumption  great.  Const.  Cal. 
art.  1,  §  6.  The  Constitution  of  the  United 
States  provides  that  excessive  ball  ought  not 
to  be  required.  Amendment  8.  The  ad- 
mission to  bail,  except  In  capital  cases  where 
the  proof  is  evident  or  the  presumption  great, 
is  a  constitutional  right  which  the  accused 
can  claim,  and  which  no  court  and  no  judge 
can  properly  refuse.  People  v.  Tinder,  19 
Cal.  542,  81  Am.  Dec.  77. 

This  brings  us  to  the  question  of  the 
qualification  of  ball.  Under  the  Constitution 
of  the  United  States  and  the  Constitution 
of  this  state,  the  Legislature  could  not  pre- 
scribe such  burdensome  rules  as  to  sureties 
and  their  right  to  qualify  as  such  that  the 
prisoner  would  be  deprived  of  his  consti- 
tutional right  to  be  admitted  to  ball  upon 
giving  sufficient  sureties.  In  this  state, 
however,  the  Legislature  has  prescribed  the 
form  of  the  undertaking  and  the  qualifi- 
cations of  ball.  Pen.  Code,  §§  1278,  1279. 
It  is  the  duty  of  the  court  to  follow  the  law 
as  it  is  written  In  all  cases,  under  all  cir- 
cumstances, without  fear  and  without  re- 
gard to  public  clamor,  with  no  friendships, 
no  feelings,  no  prejudice,  and  totally  with- 
out regard  to  personal  consequences  to  him- 
self. Any  other  course  would  bring  the 
law  into  disrepute,  take  away  the  safe- 
guards of  liberty  for  which  the  Anglo-Saxon 
race  has  so  long  struggled.  The  judge  should 
look  to  the  law  and  the  rule  prescribed  by 
the  Legislature  for  his  guidance,  regardless 
of  his  own  personal  opinions. 


The  qualifications  of  ball  are  thus  stated 
In  the  Penal  Code: 

"(1)  Each  of  them  must  be  a  resident, 
householder  or  freeholder  within  the  state; 
but  the  court  or  magistrate  may  refuse  to 
accept  any  person  as  bail  who  is  not  a  resi- 
dent of  the  county  where  bail  is  offered. 

"(2)  They  must  each  be  worth  the  amount 
specified  in  the  undertaking,  exclusive  of 
property  exempt  from  execution;  but  the 
court  or  magistrate,  on  taking  ball,  may 
allow  more  than  two  sureties  to  justify  sev- 
erally in  amounts  less  than  that  expressed  in 
the  undertaking  If  the  whole  justification 
be  equivalent  to  that  of  sufficient  ball." 

Upon  examination  of  the  section,  it  is  easi- 
lly  seen  that  each  of  the  sureties  must  be  a 
resident  of  the  state.    He  must  be  a  house- 
holder or  freeholder  within  the  state,  but,  If 
he  is  either,  It  Is  sufficient.    He  may  be  a 
householder,  and  not  a  freeholder,  or  he  may 
be  a  freeholder,  and  not  a  householder.  The 
court  or  magistrate  may  refuse  to  accept 
any  person  who  Is  not  a  resident  of  the 
county  where  the  ball  is  offered,  but  this 
discretion  the  court  rarely  avails  Itself  of ; 
and  we  apprehend  that  a  court  would  not 
refuse  a  surety  for  the  simple  reason  that 
he  is  not  a  resident  of  the  county,  unless 
there  Is  some  circumstance  that  would  rea- 
sonably excite  suspicion  as  to  such  sure- 
ty, or  unless  it  would  be  difficult  to  investi- 
gate bis  financial  standing  in  a  distant  loca- 
tion.   As  to  property  qualification,  the  re- 
quirement is  that  each  surety  must  be  worth 
the  amount  specified  in  the  undertaking  ex- 
clusive of  property  exempt  from  execution. 
It  may  be  real  or  personal  property,  in 
the  county  or,  elsewhere.    Its  situation  may 
be  inquired  into  for  the  purpose  of  testing 
the  truth  as  to  whether  or  not  the  surety 
really  owns  the  property,  and  the  court  in  all 
cases  should  be  careful  not  to  accept  fictitious 
or  worthless  bail,  or  to  accept  persons  as 
sureties  who  are  not  financially  responsible. 
Witnesses  may  be  examined  and  the  sure- 
ties placed  upon  oath.    The  district  attor- 
ney should  be  allowed  to  bring  witnesses 
and  examine  them  fully;    and  he  should 
further  be  allowed  to  fully  cross-examine 
the  sureties,  and  all  reasonable  means  of 
Investigation  allowed,  but  no  unreasonable 
delay  should  be  granted.    Neither  friends 
nor  relatives  are  excluded  by  the  statute; 
and  the  court  has  no  power  to  arbitrarily 
refuse  them  for  the  sole  reason  that  they  are 
relatives  or  friends.   In  fact,  it  is  usual  and 
customary  for  the  prisoner  to  call  upon  his 
friends  and  relatives  In  such  cases.    It  is 
much  more  natural  for  those  to  become  sure- 
ties for  the  prisoner  than  for  strangers  to 
do  so.    The  object  of  bail  is  to  secure  the 
prisoner's  attendance.   In  case  of  default  of 
his  appearance,  the  amount  of  bail  is  de- 
clared forfeited.    It  can  make  no  difference 
whether  the  sureties  are  relatives  or  not, 
provided  they  are  financially  responsible. 
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If  the  ball  la  forfeited  and  the  money  paid, 
It  makes  no  difference  where  it  comes  from. 
The  prisoner  la  entitled  to  have  his  sure- 
ties examined  In  accordance  with  the  law 
and  the  views  herein  expressed. 

It  la  ordered  that  the  further  hearing  of 
this  writ  and  the  further  proceedings  In  this 
matter  be  referred  to  the  Hon.  Frank  J.  Mu- 
rasky,  one  of  the  judges  of  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco, to  hear  the  testimony  as  to  the  quali- 
fication of  the 'sureties,  to  approve  the  bonds 
If  sufficient  sureties  are  produced,  and,  upon 
sufficient  sureties  being  produced  and  the 
bonds  approved  In  the  amounts  and  In  the 
several  sums  heretofore  fixed,  that  the  pris- 
oner be  discharged  from  custody. 


STILES  v.  HERMOSA  BEACH  LAND  ft 
WATER  CO.    (Civ.  495.) 

(Court  of  Appeal,  Second  District,  California. 
Jane  6,  1908.) 

1.  Specific  Performance— Complaint— Ade- 
quacy of  Consideration. 

Under  Civ.  Code.  §  3391,  providing  that 
plaintiff  in  a  suit  for  specific  performance  must 
allege  sncb  facts  as  will  enable  the  court  to  de- 
cide whether  the  contract  is  such  that  it  would 
not  be  inequitable  to  enforce  it,  a  complaint  to 
compel  specific  performance  of  a  contract  for 
the  sale  of  land  setting  out  the  contract,  but  fail- 
ing to  state  any  facts  from  which  the  court  could 
determine  that  the  consideration  was  adequate, 
and  that  the  contract  as  to  defendant  was  just 
and  reasonable,  was  fatally  defective. 

[Ed.  Note. — For  cases  in  point,  hop  Cent.  Dig. 
vol.  44,  Specific  Performance,  SI  357,  358.] 

2.  Pleading— Amendment  to  Conform  with 
Proof. 

In  a  suit  for  specific  performance  tried  June 
27,  1906,  the  court  properly  permitted  plaintiff 
to  amend  his  complaint  on  July  24th  following, 
in  order  to  make  it  conform  to  the  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Pleading,  §5  603-605.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  G.  A.  Gibbs,  Judge. 

Suit  for  specific  performance  by  A.  E. 
Stiles  against  the  Hermosa  Beach  Land  & 
Water  Company.  From  a  judgment  for 
plaintiff  and  from  a  refusal  of  a  new  trial, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Bicknell,  Gibson,  Trask,  Dunn  ft  Crutcher 
(Edward  E.  Bacon,  of  counsel),  for  appellant 
Tanner,  Taft  ft  Odell,  for  respondent. 

TAGGART,  J.  Action  to  enforce  specific 
performance  of  contract  to  convey  real  estate. 
Defendant  appeals  from  judgment  In  favor  of 
plaintiff,  and  from  an  order  denying  its  mo- 
tion for  a  new  trial. 

The  complaint  alleges  that  on  the  15th  day 
of  February,  1902,  plaintiff  and  defendant 
entered  Into  an  agreement  in  writing  (setting 
it  out  In  full).  From  this  writing  it  appears  -. 
That  defendant  agreed  to  sell  to  plaintiff  cer- 
tain real  estate  at  Hermosa  Beach  for  $135. 
That  plaintiff  paid  $45  cash,  and  agreed  to 


pay  $45  on  or  before  October  2,  1902,  and 
$45  on  or  before  April  2,  1906,  with  interest 
at  7  per  cent  on  deferred  payments  from 
October  2,  1901.  The  deed  was  to  be  dellver- 
'ed  upon  the  completion  of  the  terms  of  the 
contract  Time  is  made  of  the  essence  of  the 
contract,  and  upon  default  In  payment  of 
any  installment  of  principal  or  Interest  or 
the  payment  of  taxes  on  the  property  (which 
plaintiff  assumes),  "the  whole  of  said  prin- 
cipal and  Interest  shall  be  due  and  payable,* 
or  this  agreement  may  be  rescinded,"  at  the 
option  of  the  defendant  It  Is  further  alleged 
In  the  complaint  that  plaintiff  paid  to  de- 
fendant the  first  payment  as  provided,  and 
the  second  one  on  October  23,  1902,  together 
with  interest  thereon  to  October  2,  1902; 
that  on  March  22,  1904,  he  paid  the  sum  of 
$6.30,  being  the  interest  on  the  last  payment 
to  February  15,  1904,  and  on  December  14, 

1905,  he  paid  the  further  sum  of  $7.10,  being 
the  Interest  on  said  last  payment  to  January 
1,  1908;  that  defendant  accepted  each  and 
all  of  said  payments  without  objection ;  that 
plaintiff  performed  all  the  conditions  on  his 
part  to  be  performed,  and  on  February  3, 

1906,  tendered  the  last  payment  with  inter- 
est but  defendant  refused  to  accept  it,  and 
that  again  on  February  7th  he  tendered  said 
payment  and  interest  and  demanded  a  deed, 
which  was  refused.  To  this  complaint  de- 
fendant interposed  a  general  demurrer,  which 
was  overruled.  The  case  was  tried  on  June 
27, 1906,  and  by  leave  of  the  court  an  amend- 
ment to  the  complaint  was  filed  July  24,  1906 ; 
the  findings  being  dated  August  2,  1908. 

In  the  respect  in  which  appellant  contends 
In  support  of  its  demurrer  that  the  com- 
plaint is  defective  the  latter  Is  not  aided  by 
the  amendment.  It  Is  thoroughly  settled  in 
this  state  that  a  complaint  for  specific  per- 
formance must  In  order  to  make  out  a  case 
good  against  general  demurrer,  state  facts 
from  which  the  court  may  determine  that  the 
consideration  Is  adequate,  and  that  the  con- 
tract Is  as  to  the  defendant  just  and  reason- 
able. It  is  Incumbent  upon  the  plaintiff  to 
state  such  facts  as  will  enable  the  court  to 
•decide  whether  the  contract  is  of  such  a  char- 
acter that  it  would  not  be  Inequitable  to  en- 
force It  Civ.  Code,  §  3391 ;  Heraog  v.  A.  T. 
&  Santa  Fe  R.  R.  Co.  (Cal.).  95  Pac.  898. 
Specific  performance  is  an  equitable  remedy, 
and  it  Is  incumbent  upon  the  plaintiff  in  an 
action  of  this  character  to  show,  both  In  the 
averments  of  his  pleading  and  In  the  evi- 
dence at  the  trial,  that  he  is  entitled  to  the 
equitable  relief  which  he  seeks.  Windsor  v. 
Miner,  124  Cal.  494,  57  Pac.  386.  There  is 
no  allegation  that  plaintiff  was  in  possession 
of  the  premises,  and  no  such  facts  are  here 
alleged  as  those  set  out  in  the  complaint  for 
specific  performance  before  the  Supreme 
Court  In  Fleishman  v.  Woods,  135  Cal.  256, 
67  Pac.  276.  The  contract  there  under  con- 
sideration was  held  just  and  fair,  and  not 
Inequitable  to  enforce,  because  of  the  pecu- 
liar circumstances  of  that  case.    "The  corn- 
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plaint  contains  no  allegation  to  the  effect 
that  there  was  any  consideration  for  the 
contract,  except  by  the  averment  that  It  was 
in  writing,  which  fact,  under  our  Code,  Im- 
ports a  consideration.  Nor  are  any  of  the 
circa  instances  under  which  the  contract  was 
entered  Into  shown,  otherwise  than  by  the 
recitals  found  In  the  written  contract  These 
cannot  be  regarded  as  averments  of  the 
pleader,  at  all  events,  beyond  the  covenants 
*  found  In  It  of  which  specific  performance  Is 
asked,"  says  Temple,  J.,  In  Stiles  v.  Cain, 
134  Cal.  171,  66  Pac.  231.  This  language  and 
law  are  applicable  to  the  case  at  bar,  and  the 
general  demurrer  to  the  complaint  should 
have  been  sustained. 

There  was  no  error  In  permitting  the  plain- 
tiff to  file  an  amendment  to  the  complaint  for 
the  purpose  of  making  It  conform  to  the 
proof.  Indeed,  It  seems  to  be  the  proper  rule 
for  a  trial  court  to  require  such  an  amend- 
ment to  be  made  where  an  issue,  material  to 
the  determination  of  the  case,  has  been  tried 
without  being  presented  in  the  pleadings, 
rather  than  to  have  a  mistrial  result  from 
the  variance.  Hancock  v.  Board,  etc.,  140 
Cal.  654,  74  Pac.  44;  Hedstrom  v.  Union 
Trust  Co.  (Cal.  App.)  94  Pac.  386. 

Judgment  reversed,  with  Instructions  to 
sustain  defendant's  demurrer  to  the  com- 
plaint. 

"We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


WEBSTER  r.  COMMON  COUNCIL  OF  CITY 

OF  SAN  DIEGO  et  al.   (Civ.  481.) 
(Court  of  Appeal,  Second  District,  California- 
July  1,  1908.    Rehearing  Denied  by 
Supreme  Court  Aug.  27,  1908.) 

Mandamus  —  Right  to  Relief  —  Municipal 
Corporations— City  Council  —  Ordinance 
Ratifying  Franchise. 

A  railway  company  having  been  granted  a 
franchise  by  the  state  board  of  harbor  commis- 
sioners for  the  bay  of  San  Diego  to  erect  and 
maintain  a  wharf  and  pier  in  the  tide  lands  and 
waters  of  such  bay  took  no  steps  to  have  an  or- 
dinance passed  by  the  council  of  such  city  ratify- 
ing and  confirming  the  franchise,  whereupon  the 
required  number  of  registered  electors  of  the 
city  submitted  a  proposed  ordinance  for  that 
purpose  as  authorized  by  City  Charter,  c.  4,  8  2, 
which  petition  was  regularly  certified  by  the  city 
clerk,  bnt  the  council  refused  to  pass  the  ordi- 
nance or  to  submit  it  to  a  vote  of,  the  people 
as  required  by  the  charter.  Held,  that  a  resi- 
dent elector  or  taxpayer  had  no  beneficial  in- 
terest in  the  passage  6f  such  ordinance,  and 
therefore  had  no  capacity  to  institute  proceed- 
ings for  a  writ  of  mandate  against  the  city 
council  to  compel  such  action.  . 

Appeal  from  Superior  Court,  San  Diego 
County;  N.  H.  Conklln,  Judge. 

Application  by  E.  Bartlett  Webster  for  a 
writ  of  mandate  against  the  common  council 
of  the  city  of  San  Diego  and  others.  From 
a  judgment  vacating  an  alternative  writ  and 
dismissing  the  petition,  petitioner  appeals. 
Affirmed. 

Mills  &  Hlzar,  for  appellant  Geo.  Puter- 
baugh,  City  Attorney,  for  respondents. 


REPORTER.  (CaL 

TAGGART,  J.  Appeal  from  a  Judgment 
denying  an  application  for  a  writ  of  mandate. 
Petitioner  Is  a  resident  elector,  property  own- 
er, and  taxpayer  In  the  city  of  San  Diego. 
■  Respondents  are  members  of  the  common 
council  of  said  city,  which  city  Is  organized 
under  a  freeholders'  charter  containing  a  pro- 
vision for  the  enactment  of  ordinances  by  di- 
rect vote  of  the  electors  of  the  city.  The 
South  Park  &  East  Side  Railway  Company, 
a  corporation,  was  granted  a  franchise  to 
erect  and  maintain  a  wharf  and  pier  In  the 
tide  lands  and  waters  of  San  Diego  Bay  by 
the  board  of  state  harbor  commissioners  for 
the  bay  of  San  Diego  under  the  provisions  of 
section  2606  of  the  Political  Code;  the  said 
pier  or  wharf  so  provided  to  be  erected  being 
within  the  limits  of  the  city  of  Ban  Diego. 
The  record  does  not  disclose  that  the  corpora- 
tion holding  such  franchise  ever  asked  or  re- 
quested or  demanded  of  that  city,  or  of  re- 
spondents, that  an  ordinance  ratifying  and 
confirming  said  franchise  should  be  enacted, 
but  certain  persons  by  a  petition  signed  by 
the  requisite  number  of  registered  electors 
of  said  city  submitted  to  said  common  council 
a  proposed  ordinance  for  that  purpose,  as 
provided  by  section  2  of  chapter  4  of  the  char- 
ter of  that  city.  This  petition  was  regularly 
certified  by  the  city  clerk,  but  the  common 
council  failed  and  refused  to  pass  the  ordi- 
nance so  submitted  within  20  days  after  its 
sufficiency  had  been  certified  by  the  city  clerk 
as  required  by  the  charter  In  such  cases,  and 
refused  to  call  a  special,  or  any,  election  at 
which  said  ordinance  could  be  submitted  to 
•'a  vote  of  the  people."  Application  was  there- 
upon made  by  plaintiff  and  appellant  to  the 
superior  court  of  San  Diego  county  for  a 
writ  of  mandate  to  compel  such  submission. 
An  alternative  writ  was  Issued,  but  upon  a 
hearing  on  the  petition,  and  answer  and  de- 
murrer to  said  answer,  judgment  was  enter- 
ed vacating  said  alternative  writ  and  dis- 
missing the  petition. 

We  see  no  reason  for  disturbing  the  judg- 
ment of  the  trial  court,  nor  Is  It  necessary  to 
consider  any  of  the  matters  alleged  In  the  an- 
swer or  the  Issues  of  law  raised  thereon  by 
the  demurrer  thereto  In  reaching  this  conclu- 
sion. A  case  could  not  well  be  presented 
which  would  more  effectually  Illustrate  the 
necessity  for  the  rule  requiring  the  applica- 
tion for  the  writ  to  be  by  "the  party  benefi- 
cially Interested."  Code  Civ.  Proc.  S  1086. 
On  the  face  of  this  petition  the  "South  Park 
&  East  Side  Railway  Company"  is  the  only 
party  as  to  whom  the  law  could  imply  a  ben- 
eficial interest.  For  aught  that  appears  here, 
it  has  abandoned  all  the  privileges  granted 
it  by  the  harbor  commissioners,  and  has  no 
intention  of  complying  with  the  terms  of  It 
If  confirmed  by  ordinance  of  the  city.  It 
must  be  presumed  that  this  Is  the  case  from 
its  failure  to  ask  for  a  confirming  ordinance. 
If  we  were  to  assume  that  petitioner  here,  as 
a  resident  elector  or  taxpayer,  is  a  competent 
person  to  ask  the  common  council  to  put  in 
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action  the  election  machinery  of  the  city  for 
the  purpose  of  passing  an  ordinance  by  direct 
vote,  It  would  be  Idle  for  the  court  to  grant 
his  petition  In  the  face  of  an  abandonment 
of  the  franchise  from  the  harbor  commission- 
ers by  the  grantee  of  the  franchise.  This, 
however,  is  not  a  case  in  which  the  taxpayer, 
resident,  or  elector  as  such  can  be  said  to  be 
a  party  beneficially  interested.  A  taxpayer 
Is  said  to  be  so  interested  in  a  matter  which 
affects,  or  may  affect  directly,  his  assessment 
or  taxes  (Hyatt  v.  Allen,  54  Cal.  368),  or,  be- 
ing a  resident  elector  having  minor  children 
of  an  age  to  attend  school,  is  affected  by  the 
location  of  a  schoolhouse.  (Eby  v.  Trustees, 
87  Cal.  173,  25  Pac.  240).  Again,  as  a  prop- 
erty owner  he  is  beneficially  interested  In  the 
dlslncorporation  of  a  municipality  in  which 
be  Is  a  resident  elector  and  taxpayer.  Fred- 
erick v.  San  Luis  Obispo,  118  Gal.  391,  60  Pac. 
661.  The  reason  for  his  being  considered  a 
party  beneficially  interested  in  all  these  cases 
is  clear,  and  it  Is  equally  clear  that  no  such 
reason  exists  In  tbe  case  at  bar.  * 

Neither  does  the -petitioner  here  bring  him- 
self within  the  class  considered  by  this  court 
In  Good  v.  Common  Council,  5  Cal.  App.  265, 
90  Pac.  44,  nor  within  the  reason  there  given 
in  sustaining  the  petitioner's  right  to  be  con- 
sidered a  party  beneficially  Interested.  Peti- 
tioner there  was  one  of  the  persons  who  de- 
manded of  the  common  council  that  it  call  an 
election  to  protect  a  right  granted  by  the 
charter  to  tbe  electors  of  the  city.  He  was 
one  of  the  signers  of  the  petition  to  inaugu- 
rate a  proceeding,  the  primary  purpose  of 
which  was  to  carry  out  the  wishes  of  the 
electors,  and  they  asked  that  the  action  be 
taken  upon  their  behalf,  and  not  on  behalf 
of  some  corporation  or  third  person.  Peti- 
tioner here  was  not  only  not  beneficially  in- 
terested in  the  franchise  which  he  is  seeking 
to  have  confirmed  by  ordinance,  but  he  does 
not  even  allege  that  he  was  one  of  the  peti- 
tioners seeking  to  accomplish  the  passage  of 
the  ordinance  by  a  direct  vote. 

Judgment  affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


MILLER  et  al.  v.  SCOBLE.   (Civ.  388.) 

(Court  of  Appeal,  Third  District,  California. 
June  4,  1908.) 

L  Appeal  and  Ebbob— Findings— Review- 
Weight  or  Evidence. 

Where  there  was  evidence  on  which  to  base 
the  trial  court's  findings  that  assessment  work 
had  been  done  on  certain  mining  claims  in  good 
faith,  such  finding  would  not  be  set  aside  on 
appeal  because  based  on  alleged  improbable  and 
contradictory  evidence. 

(Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  8979-3982.] 

2.  New  Tbial— Gbounds—  Newly  Discover- 
ed Evidence— Sufficiency  and  Pbobable 
Effect. 

An  order  denying  a  new  trial  for  newly  dis- 
covered evidence  will  be  reversed  if  it  appears 


that  the  newly  discovered  evidence  is  such  as 
must,  if  proved  on  a  new  trial,  change  the  result, 
and  proper  diligence  has  been  shown. 

[Ed.  Note.— For  cases  in  noint.  see  Cent.  Dig. 
vol.  87,  New  Trial,  St  210-214,  226.] 

3.  Sake— Subpbise— False  Sweabino. 

Where,  in  an  action  to  quiet  title  to  ad- 
Joining  mining  claims,  the  only  issue  was  wheth- 
er the  assessment  work  had  been  done  by  plain- 
tiffs on  the  claims,  and  plaintiffs  establish _  a 
prima  facie  case  showing  that  tbe  requisite 
amount  of  work  had  been  done,  defendant  could 
not  claim  that  he  was  surprised  by  such  testi- 
mony in  that  it  was  false,  so  as  to  entitle  him 
to  a  new  trial;  it  being  defendant's  duty  to 
have  witnesses  present  at  the  trial  to  prove  the 
contrary. 

[Ed.  Note.— For  caaw  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §  193.] 

4.  Sake  —  Continuance  —  Failure  to  Ask 
— Excuse. 

Where  defendant  was  surprised  at  plaintiffs' 
evidence  as  to  the  doing  of  certain  assessment 
work  on  mining  claims  in  controversy,  it  was  no 
excuse  for  defendant's  failure  to  ask  a  continu- 
ance in  order  to  procure  proof  to  the  contrary 
that  he  expected  the  judge  of  the  court  to  visit 
the  mine  before  rendering  his  decision. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  S§  195-198.] 
6.  Same— Cumulative  Evidence. 

A  new  trial  for  newly  discovered  evidence 
will  not  be  granted  where  the  new  evidence  is 
largely  cumulative,  and  is  not  such  as  to  prob- 
ably change  the  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  5§  218-220.] 

Appeal  from  Superior  Court,  Tuolumne 
County;  Q.  W.  Nicol,  Judge. 

Action  by  Marietta  Miller  as  trustee  and 
others  against  R.  J.  Scoble.  Judgment  for 
plaintiffs,  and,  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  he  appeals. 
Affirmed. 

F.  R  Whitcomb,  Wm.  M.  Sims,  and  J.  B. 
Curtin,  for  appellant.  F.  P.  Otis,  for  re- 
spondents. 

BURNETT,  J.  The  action  was  brought  to 
quiet  title  to  two  adjoining  mining  claims. 
Plaintiffs  had  judgment,  and  defendant  ap- 
pealed from  the  order  denying  his  motion 
for  a  new  trial.  Appellant  relocated  the 
claims  on  January  1,  1906,  and  he  contends 
that  the  annual  labor  required  by  law  was 
not  done  on  either  of  said  claims  by  plain- 
tiffs for  the  year  1904,  and  also  that  by  virtue 
of  his  affidavits  of  newly  discovered  evidence 
a  new  trial  should  have  been  granted. 

1.  In  the  opening  brief  appellant  inveighs 
caustically  against  the  testimony  of  plain- 
tiffs* witnesses,  asserting  that  it  is  entirely 
unworthy  of  credence,  and  insufficient  to 
Justify  the  finding  of  the  court  that  tbe  work 
was  done  in  1904.  But  the  fact  remains,  as 
the  transcript  shows,  that  two  witnesses, 
Heldman  and  Miller,  testified  that  tbe  $200 
worth  of  work  was  done  by  them  and  one 
Curtis.  They  give  the  number  of  days  that 
they  were  employed,  the  price  per  day  of 
their  labor,  and  they  describe  how  and  where 
the  work  was  done.  It  Is  true  that  they  do 
not  entirely  agree  as  to  some  of  the  details, 
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and  Heldman  la  less  certain  as  to  the  exact 
time  of  the  employment  than  Miller,  but  It 
cannot  be  disputed  that  their  testimony  sup- 
ports the  finding  of  the  court,  and  even  ad- 
mitting, as  we  do,  that  a  very  strong  coun- 
ter showing  was  made  by  defendant,  we  are 
powerless  to  disturb  said  finding  under  the 
well-established  rule  of  conflicting  evidence 
unless  the.  testimony  for  plaintiffs  Is  so  Im- 
probable that  we  must  reject  It  as  not  en- 
titled to  belief.  This  rule  is  admitted  by  ap- 
pellant, but  he  stoutly  insists  that  the  con- 
duct of  said  witnesses  as  sworn  to  Is  inher- 
ently improbable,  as  "it  violates  every  prin- 
ciple of  human  action."  The  assertion  Is 
made  in  view  of  their  statement  that  they 
sank  a  shaft  In  quartz  rock  to  the  depth  of 
20  or  25  feet  and  had  three  benches  upon 
which  to  throw  the  rock,  that  they  threw  It 
up  8  feet  upon  one  bench  and  then  upon  an- 
other, and  at  last  to  the  top,  from  which 
point  they  moved  it  several  feet  to  an  old 
dump  pile.  Appellant  says  "they  were  there 
simply  to  do  assessment  work,  and  were  not 
called  upon  to  enter  upon  any  such  a  stupen- 
dous and  harzardous  undertaking  as  the  one 
they  describe,  without  appliances  in  the  way 
of  blacksmith  utensils,  wheelbarrows,  and 
other  articles  necessary  to  do  such  work." 
But  we  cannot  say  that  they  were  required 
to  have  all  the  approved  appliances,  nor  that 
because  they  appear  to  have  worked  some- 
what stupidly  and  not  to  the  best  advantage 
they  did  not  do  the  work  as  they  claim.  The 
considerations  suggested  were  proper  to  be 
addressed  to  the  trial  judge  ns  affecting  the 
credibility  of  the  witnesses.  No  doubt  they 
were  not  overlooked  by  the  court  below,  but 
It  was  found,  in  view  of  all  the  circumstan- 
ces, that  the  necessary  work  was  done  in 
good  faith;  and  we  cannot  hold  otherwise 
without  invading  the  province  of  the  trial 
judge.  It  is  fair  to  say  that  the  explana- 
tion by  witness  Miller  of  the  manner  in  which 
the  work  was  done  mollifies  somewhat  the 
sting  of  appellant's  criticism. 

2.  In  his  closing  brief  It  is  virtually  ad- 
mitted by  appellant  that  the  evidence  is  suffi- 
cient to  support  the  said  finding  of  the  court, 
but  it  is  claimed  that  "the  priuciple  of  law 
that  this  court  will  not  disturb  the  decision 
of  the  lower  court  has  no  bearing,  for  in  this 
case  appellant  relies  principally  on  his  mo- 
tion for  a  new  trial  upon  accident  and  sur- 
prise, which  ordinary  prudence  could  not 
have  guarded  against  and  upon  newly  discov- 
ered evidence  material  for  defendant,  which 
he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial."  It 
is  conceded  that  much  must  be  left  to  the 
discretion  of  the  trial  court  In  the  deter- 
mination of  the  sufficiency  of  the  showing 
made.  The  rule  is,  as  stated  by  the  author- 
ities, that  it  is  usually  to  be  presumed  that 
the  discretion  of  the  court  has  been  properly 
exercised,  yet  when  it  appears  that  the  new- 
ly discovered  evidence  is  such  as  must,  If 


proved  upon  a  new  trial,  change  the  result, 
and  j) roper  diligence  has  been  shown,  an  or- 
der denying  the  new  trial  must  be  reversed. 
The  "accident  and  surprise"  were  occasioned 
by  the  testimony  of  the  witnesses  for  plaintiffs 
that  the  assessment  work  for  1904  was  done 
in  sinking  a  certain  shaft,  digging  a  certain 
cut,  and  running  a  certain  drift  and  making 
a  winze  therein,  whereas,  it  Is  asserted,  no 
such  shaft,  cut,  drift,  or  winze  was  ever  dug 
or  made,  and  "that  in  the  nature  of  things  de- 
fendant was  greatly  surprised  at  such  bald, 
open,  false  swearing  as  to  matters  which  had 
no  existence  whatever  in  fact;  that  plain- 
tiffs In  their  affidavits  of  assessment  work 
filed  for  record  did  not  state  where  in  par- 
ticular they  claimed  to  have  done  their  as- 
sessment work  on  said  mines  for  the  year 
1904,  simply  swearing,  generally,  that  they 
had  done  the  work  so  that  the  defendant 
could  In  no  way  glean  therefrom  where  or  at 
what  places  plaintiffs  claimed  to  have 
worked." 

But  It  Is*  conceded  that  the  only  Issue  be- 
fore the  court  was  whether  the  assessment 
work  was  done  by  plaintiffs  on  said  claims, 
and  common  prudence  would  require  defend- 
ant to  be  prepared  to  show  that  said  work 
was  not  done  on  any  part  thereof.  In  fact, 
as  appellant  admits,  plaintiffs  made  out  a 
prima  facie  case  by  Introducing  In  evidence 
the  said  affidavits  of  assessment  work,  and 
the  burden  was  then  cast  upon  defendant 
to  show  that  the  requisite  amount  of  labor 
was  not  done  upon  any  portion  of  the  claim, 
and  he  does  not  excuse  his  failure  to  use  dili- 
gence in  producing  all  the  witnesses  that  he 
deemed  necessary  to  convince  the  court  of 
the  merit  of  his  contention.  Again,  consid- 
ering the  case  from  appellant's  standpoint  In 
view  of  the  said  affidavits,  he  should  not 
have  been  surprised  at  the  "bald,  open  and 
false  swearing"  of  plaintiffs'  witnesses,  but 
Bhould  rather  have  anticipated  it  and  been 
fully  prepared  to  overcome  Its  effect.  More- 
over, when  the  surprise  did  occur,  appellant 
should  have  asked  for  a  continuance  in  order 
that  he  might  Induce  other  witnesses  to  visit 
the  mine  and  testify  at  the  trial  upon  the 
point  suggested.  The  only  excuse  offered  in 
his  affidavit  for  his  failure  to  do  so  is  that 
he  believed  and  relied  upon  his  belief  that 
the  judge  of  the  court  would  visit  said  mine 
before  rendering  his  decision  in  the  cause. 
In  other  words,  the  appellant  chose  to  rely 
upon  the  visit  to  the  mine  of  the  Judge  to 
produce  conviction  rather  than  upon  the  tes- 
timony of  other  witnesses,  and  he  must  now 
abide  by  his  choice.  But  the  judge  did  not 
visit  the  mine,  and  it  is  claimed  that  ap- 
pellant was  thereby  surprised,  and  should 
therefore  have  a  new  trial  that  he  may  pre- 
sent additional  evidence.  It  is  a  sufficient 
answer  to  say  that  from  the  statements  con- 
tained In  the  counter  affidavits  presented  up- 
on the  hearing  of  said  motion  the  court  was 
Justified  In  concluding  that  appellant  had  no 
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reason  to  believe  that  Bach  visit  would  be 
made,  and,  besides,  It  Is  apparent  that,  a 
personal  inspection  of  the  premises  by  the 
trial  Judge  cannot  be  deemed  equivalent  to 
the  testimony  of  witnesses,  and  therefore  the 
expectation  of  such  visit  cannot  afford  any 
legal  excuse  for  defendant's  remissness  in 
making  no  effort  to  secure,  before  the  submis- 
sion of  the  cause,  the  additional  evidence. 
Again,  an  examination  of  the  transcript  dls- 
.loses  that  the  proposed  evidence  is  substan- 
tially cumulative.  Witness  Curtis  and  others 
rbo  were  familiar  with  the  situation  testi- 
fied that  the  work  done  by  plaintiffs  did  not 
meet  the  requirement  of  the  statute.  Be- 
sides, It  cannot  be  held  that  the  result  would 
probably  be  different  if  the  additional  evi- 
dence were  Introduced.  As  a  matter  of  fact, 
the  affidavits  of  the  proposed  witnesses  were 
rewired,  and,  after  considering  them  and 
rhe  counter  affidavits,  the  only  person  in  a 
position  to  determine  with  any  degree  of  ac- 
uracy  whether  the  decision  would  likely  be 

tanged  in  the  event  of  another  trial  has 
*ttled  the  question  in  the  negative  by  deny- 
in?  the  motion. 

We  have  deemed  it  unnecessary  to  cite  au- 
thorities in  support  of  the  somewhat  elemen- 
tary principles  announced,  and  notwithstand- 
o?  the  earnest,  and,  indeed,  vehement  as- 
severation by  appellant  of  the  gross  injustice 
of  the  decision,  the  record  does  not  warrant 
■  in  substituting  our  Judgment  of  the  evi- 
dence for  that  of  the  trial  court,  and  we  are 
H  to  the  conclusion  that  the  responsibility 
-lerrised  by  the  other  tribunal  In  determin- 
ing the  issue  is  not  subject  to  revision. 

The  order  denying  the  motion  for  a  new 
trial  is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


HUNGER'S  LAUNDRY  CO.  v.  RANKIN. 
(Civ.  501.) 

Court  of  Appeal,  Second  District,  California. 
June  26.  1908.) 

ir?UL  and  Erbob— Termination  of  Contbo- 

hist— Moot  Case. 

Where,  in  an  action  to  enforce  a  provision 
3  to  employment  contract  requiring  the  employe 

refrain  from  soliciting:  customers  for  a  rival 
"TOp&ny  within  six  months  after  termination  of 

"raployment,  an  appeal  from  a  judgment  dis- 
**in*  the  action  was  not  taken  until  after  the 
si  months  had  expired,  and  no  claim  for  dam- 
in  was  made,  the  appeal  presented  only  a  moot 
and  should  be  dismissed. 

Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
*  3.  Appeal  and  Error.  §  3122.] 

Appeal  from  Superior  Court,  Los  Angeles 
Imrty;  Walter  Bordwell,  Judge. 

Salt  by  Manger's  Laundry  Company  against 
A.  Rankin.  From  a  judgment  dismissing 
>  action,  plaintiff  appeals.  Appeal  dis- 
eased. 

M.  K.  Young,  for  appellant.  Q.  L.  Whlt- 
"-£2,  for  respondent 


ALLEN,  P.  J.  Appeal  by  plaintiff  from  a 
judgment  dismissing  an  action. 

Plaintiff  sought  In  this  action  to  enjoin 
defendant,  who  was  a  former  employe,  from 
soliciting  work  for  a  rival  company  with- 
in certain  prescribed  territory  for  a  period 
of  six  months  after  the  term  of  his  em- 
ployment with  plaintiff,  basing  such  right 
upon  a  written  agreement  of  defendant  by 
which,  In  consideration  of  $6,  he  agreed  In 
bis  original  contract  of  employment  not  to 
engage  In  such  business  of  soliciting  for  a 
rival  company  within  such  territory  for  the 
time  mentioned.  The  contract  of  employ- 
ment between  plaintiff  and  defendant  was 
terminated  on  March  21,  1906,  and  the  six 
months  within  which  he  bad  agreed  not  to 
engage  in  business  within  such  territory  ex- 
pired September  21,  1906.  The  action  was 
brought  In  June.  The  demurrer  to  the  com- 
plaint was  sustained  by  the  court,  and  the 
judgment  appealed  from  entered  July  20, 
1906.  The  notice  of  appeal  was  given  in  De- 
cember following. 

It  will  be  observed  that  at  the  date  of  the 
appeal,  and  at  all  times  since  September  21, 
1906,  defendant  was  at  liberty  to  continue 
his  work,  even  assuming  the  validity  of  the 
contract  with  plaintiff.  No  claim  of  damages 
was  made,  and  the  only  question  Involved 
was  the  right  to  enjoin  the  defendant  from 
his  work  between  the  dnte  of  employment  and 
September  21st.  The  appeal  before  this 
court,  therefore,  seeks  to  determine  an  ab- 
stract question  which  does  not  arise  upon 
any  existing  facts  or  rights,  and  Is,  in  conse- 
quence, a  moot  case.  Adams  v.  Union  R.  Co., 
21  R.  I.  134,  42  Atl.  515,  44  L.  R.  A.  273. 
Were  the  judgment  erroneous,  and  by  reason 
thereof  subject  to  reversal,  plaintiff  does 
not  now  possess,  and  has  not  since  Septem- 
ber 21,  1906,  possessed  any  rights  under  the 
allegations  of  his  complaint  entitling  him  to 
relief,  and  the  determination  of  the  question 
Involved  is  of  no  material  consequence  to 
appellant. 

The  appeal  Is,  therefore,  dismissed  In  con- 
formity with  the  action  of  the  Supreme 
Court  in  the  case  of  Kinney  v.  Newlln  et  al. 
(L.  A.  No.  681)  entered  October  11,  1900  (no 
opinion  filed),  and  in  Foster  v.  Smith,  115 
Cal.  611,  47  Pac.  591. 

We  concur :    SHAW,  J. ;  TAGGART,  J. 


FISHER  v.  FRANK.    (Civ.  453.) 

(Court  of  Appeal,  First  District,  California. 
Jnly  1,  1908.   Rehearing  Denied  by 
Supreme  Court  Aug.  27,  1908.) 

1.  Bills  and  Notes— Dbafts  —  Acceptance— 
Effect. 

Where  a  draft  required  that,  on  the  receipt 
of  the  F.  Fisher  prunes  by  the  drawee,  he  pay 
to  the  order  of  K.  $2,538.12  as  payment  in  full 
for  receipts  3  and  6,  value  received,  acceptance 
of  the  draft  by  the  drawee  was  an  agreement  by 
him  to  pay  the  amount  stated  therein  on  receipt 
of  the  Fisher  prunes  represented  by  the  two  re- 
ceipts. 
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2.  Appeal  and  Ebbob— Review— Findings  of 

Pact. 

Findings  of  fact  on  conflicting  evidence  can- 
not be  disturbed  on  appeal. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  3983-3989.] 

3.  Same— Presumptions. 

Where  the  trial  court  heard  the  evidence 
and  passed  on  a  motion  for  new  trial,  all  pre- 
sumptions will  be  indulged  in  favor  of  the  cor- 
rectness of  the  court's  findings  and  conclusions. 

4.  Bills  and  Notes— Accepted  Dbatt— Ac- 
tion—Defenses. 

Where  an  accepted  draft  recited  that,  on 
the  receipt  of  the  F.  Fisher  prunes  by  the 
drawee,  he  was  to  pay  to  the  order  of  K.  $2,- 
538.12,  as  payment  in  full  for  receipts  3  and  6, 
plaintiff  was  entitled  to  recover  the  balance  due 
on  the  draft  on  proof  that  the  prunes  referred 
to  in  the  receipts  mentioned  had  been  delivered ; 
the  disposition  of  the  balance  of  Fisher's  crop 
of  prunes  being  immaterial. 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  A.  L.  Rhodes,  Judge. 

Action  by  Fiacro  Fisher  against  George 
Frank.  From  a  judgment  for  plaintiff,  and 
from  a  refusal  of  a  new  trial,  defendant  ap- 
peals. Affirmed, 

Will  M.  Beggs,  for  appellant  W.  C.  Ken- 
nedy, for  respondent 

COOPER,  P.  J.  This  action  was  brought 
to  recover  upon  a  draft  drawn  In  favor  of  W. 
C.  Kennedy,  accepted  by  .defendant,  and  du- 
ly Indorsed  to  plaintiff.  The  draft  with  its 
indorsements  is  as  follows: 

"San  Jose,  Cal.  Sept  16th,  1904. 

"On  receipt  of  the  F.  Fisher  prunes  by  you 
pay  to  the  order  of  W.  C.  Kennedy  two  thou- 
sand five  hundred  and  thirty-eight  and  "Aoo 
dollars  as  payment  in  full  for  receipts  Nos.  3 
and  6,  value  received,  and  charge  the  same 
to  account  of  H.  C.  Newby. 

"To  George  Frank  &  Co.,  San  Jose,  Cal.  No.  4. 

"Accepted,  George  Frank  &  Co. 

"Nov.  2d,  1904.    Reed.  $800. 

"Jany.  19,  '05.  Reed.  $300.  Pay  to  Fiacro 
Fisher.  W.  C.  Kennedy." 

Judgment  was  prayed  for  the  balance  of 
$1,438.12  remaining  due  upon  the  draft  after 
deducting  the  payments  that  had  been  made 
thereon.  The  case  was  tried  before  the  court, 
and  findings  filed,  upon  which  judgment  was 
ordered  entered  In  favor  of  plaintiff.  De- 
fendant made  a  motion  for  a  new  trial,  which 
was  denied.  This  appeal  is  from  the  Judg- 
ment and  the  order  denying  a  new  trial. 

It  Is  claimed  that  the  court  erred  in  deny- 
ing defendant's  motion  for  a  nonsuit  and, 
further,  that  the  evidence  does  not  support 
the  finding  of  the  court  in  regard  to  the  deliv- 
ery of  the  prunes,  which  finding  is  as  follows: 
"That  all  the  Fisher  prunes  referred  to  in 
said  draft  or  contract,  and  mentioned  in  re- 
ceipts 3  and  6  therein  referred  to,  were  in 
pursuance  of  agreement  with  H.  C.  Newby 
duly  delivered  to  H.  C.  Newby  at  Coyote  sta- 
tion, and  were  cured  and  dried  by  him,  and 
were  then  by  him  duly  shipped  to  and  receiv- 
ed by  said  George  Frank :  and  that  the  whole 
of  said  prunes  were  so  received  by  him  on 


and  before  August  17, 1905."  As  each  of  the 
alleged  errors  goes  to  the  sufficiency  of  the 
evidence,  and  involves  the  question  as  to  the 
construction  of  the  draft  we  will  discuss 
them  together. 

Plaintiff  had  sold  the  prunes  represented 
by  receipts  Nos.  8  and  6  to  E  C.  Newby. 
Receipt  No.  8  was  to  the  effect  that  Newby 
had  received  from  plaintiff  145,198  pounds  of 
green  prunes  at  the  price  of  $23  per  ton.  Re- 
ceipt No.  6  was  to  the  effect  that  Newby  had 
received  110,291  pounds  of  green  prunes  at 
$23  per  ton.  The  amount  due  plaintiff  for  the 
prunes  represented  by  both  receipts  was  $2,- 
938.12,  but  as  $400  had  been  paid  to  him  be- 
fore the  bill  of  exchange  was  drawn  or  ac- 
cepted, it  was  drawn  for  the  balance  of  $2,- 
538.12.  The  acceptance  of  the  draft  by  de- 
fendant was  in  effect  an  agreement  upon  his 
part  to  pay  the  amount  stated  therein  upon 
the  receipt  of  the  Fisher  prunes  represented 
by  the  two  receipts.  There  is  evidence  to  sus- 
tain the  finding  of  the  court  that  the  prunes 
represented  by  the  receipts  were  delivered  to 
and  received  by  defendant  It  would  serve 
no  useful  purpose  to  quote  the  evidence.  Con- 
ceding that  there  was  some  conflict  we  can- 
not disturb  the  finding  upon  this  ground. 
The  trial  court  heard  the  evidence,  and  pass- 
ed upon  the  motion  for  a  new  trial.  All  pre- 
sumptions are  In  favor  of  the  correctness  of 
lbs  findings  and  conclusions. 

It  Is  urged  by  the  appellant  that  the  court 
failed  to  find  upon  the  issue  raised  by  appel- 
lant's answer,  to  the  effect  that  the  Fisher 
prunes — that  is,  the  entire  crop  of  the  Fisher 
prunes — were  not  delivered  to  defendant  We 
are  of  opinion  that  the  finding  of  the  court  In 
regard  to  the  prunes  represented  by  the  draft 
which  referred  to  receipts  3  and  6,  was  all 
the  finding  that  was  necessary.  If  the  prunes 
represented  by  said  receipts  were  delivered — 
and  there  is  evidence  to  show  that  they  were, 
and  the  court  found  that  they  were — then,  as 
before  said,  the  defendant  became  responsible 
for  the  amount  of  the  draft  which  he  had  ac- 
cepted. It  became  immaterial  as  to  any  other 
portion  of  the  crop  of  prunes  raised  by  Fish- 
er,* and  the  findings  covered  the  issues  before 
the  court. 

We  do  not  think  there  Is  any  error  in  the 
respects  claimed  by  appellant  and  the  judg- 
ment and  order  are  affirmed. 

We  concur:   KERRIGAN,  J. ;  HALL,  J. 


STATE  v.  JU  NUN. 

(Supreme  Court  of  Oregon.    Aug.  25,  1908.) 

1.  Constitutional  Law  —  Due  Process  of 
Law  —  Chimin al  Prosecutions  —  Pboskcu- 
tion  on  Infobmations. 

A  criminal  prosecution  begun  by  informa- 
tion filed  by  the  district  attorney  and  the  subse- 
quent issuance  of  a  bench  warrant  as  authorized 
by  Laws  1899,  p.  99,  providing  for  criminal 
prosecutions  on  Informations  made  by  district 
attorneys,  is  not  in  violation  of  Const  art  7,  | 
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18.  providing  for  the  summoning  of  grand  jurors, 
and  Const  U.  3.  Amend.  14,  declaring  that  no 
state  shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  765.] 

2.  J  tjby— Challenge  to  Pan el— Statutory 
Right. 

An  objection  to  the  individual  jurors  as 
their  names  are  drawn  from  the  jury  box,  on 
the  ground  of  the  unconstitutionality  of  the  law 
nnder  which  the  jury  was  drawn,  is  in  effect  a 
challenge  to  the  panel,  and  such  a  challenge  is 
abolished  by  B.  &  C.  Comp.  |  117. 

3.  Same—  "Db  Facto  Jury"— "Challenge." 

Under  B.  &  C  Comp.  §§  117-123,  abolish- 
ing a  challenge  to  the  panel,  defining  a  challenge 
as  an  objection  to  an  individual  juror,  either 
peremptory  or  for  cause,  and  declaring  that  a 
challenge  for  cause  is  either  that  the  juror  is 
disqualified  from  serving  in  any  action  or  that 
be  is  disqualified  from  serving  in  the  particular 
action  on  account  of  bias,  a  litigant  cannot  ob- 
ject to  jurors  summoned  in  the  manner  prescrib- 
ed by  law  and  accepted  by  the  court  as  legal 
jurors,  on  the  ground  that  the  law  is  unconstitu- 
tional, for  a  jury,  though  selected  in  pursuance 
of  a  void  law,  is  selected  under  color  of  law  and 
is  a  de  facto  jury,  and,  where  the  particular 
jurors  so  drawn  are  competent  and  qualified,  a 
challenge  cannot  be  interposed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  %  p.  1042.] 

4.  Homicide— Dying  Declarations— Admis- 
sibility. 

Decedent  was  shot  at  night,  and  died  the 
following  afternoon.  In  the  morning,  after  his 
removal  to  a  hospital,  he  made  a  statement  as 
to  the  cause  and  manner  of  the  shooting.  Be- 
fore making  the  statement,  the  attending  phy- 
sician had  pronounced  his  case  hopeless,  and  he 
was  so  informed  by  an  interpreter,  who  testified 
to  facts  showing  that  decedent  realized  his  con- 
dition and  the  Imminence  of  death.  Held,  that 
decedent's  statement  was  admissible  as  a  dying 
declaration,  though  he  did  not  express  a  belief 
In  the  near  approach  of  death. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  |  431.] 

5.  Same. 

To  render  a  statement  of  a  decedent  compe- 
tent as  a  dying  declaration,  it  is  not  necessary 
to  show  that  he  expressed  a  belief  in  the  near 
approach  of  death,  where  his  condition  of  mind 
is  made  apparent  from  his  conduct  and  surround- 
ing circumstances. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  26,  Homicide,  K  431,  432.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L.  Frazer,  Judge. 

Ju  Nan  was  convicted  of  manslaughter, 
and  he  appeals.  Affirmed. 

Pursuant  to  the  provisions  of  the  act  of 
February  17,  1899  (Laws  1899,  p.  99),  the 
district  attorney  of  the  Fourth  Judicial  dis- 
trict filed  an  information  In  the  circuit  court 
of  Multnomah  county  charging  the  defendant 
with  the  crime  of  murder,  without  a  prelim- 
inary examination  and  without  any  com- 
plaint having  been  filed  against  him.  Upon 
the  filing  of  the  Information,  a  bench  war- 
rant was  Issued  by  order  of  the  court,  and 
the  defendant  restrained  of  his  liberty.  He 
moved  to  set  aside  the  warrant  of  arrest 
and  Information  on  the  ground  that  the  proce- 
dure adopted  was  violative  of  article  7,  i  18, 
Const  Or.,  and  section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
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States.  This  motion  was  overruled,  and' de- 
fendant entered  a  plea  of  not  guilty.  In  due 
time  the  cause  came  on  for  trial  before  a 
Jury,  whereupon  he  objected  to  each  Juror  as 
his  name  was  drawn  from  the  Jury  box,  on 
the  ground  that  the  law  under  which  the 
jury  was  drawn  was  unconstitutional.  These 
objections  were  overruled,  and  during  the 
trial  the  state  offered,  and  there  was  ad- 
mitted over  defendant's  objection,  an  alleged 
dying  statement  of  the  deceased.  The  trial 
resulted  in  a  verdict  of  manslaughter,  and 
defendant  was  sentenced  to  the  penitentiary, 
from  which  Judgment  he  appeals. 


Ralph  E.  Moody,  for  appellant 
Crawford,  Atty.  Gen.,  for  the  State. 


A.  M. 


BEAN,  a  J.  (after  stating  the  facts  as 
above).  The  questions  raised  by  the  motion 
to  set  aside  the  warrant  of  arrest  and  to 
quash  the  Information  were  all  discussed 
and  decided  adversely  to  defendant's  po- 
sition in  State  v.  Gugllelmo,  46  Or.  260,  79 
Pac.  577,  80  Pac.  103,  69  L.  R.  A.  460;  State 
v.  Tucker,  86  Or.  291,  61  Pac.  894,  51  L.  R. 
A.  246.  The  county  court  of  each  county  is 
required  to  make  up  annually  a  jury  list 
(B.  &  a  Comp  f  970  et  seq.),  from  which 
the  jurors  for  the  circuit  court  shall  be 
drawn  by  the  county  clerk  with  the  assist- 
ance of  the  sheriff  or  Justice  of  the  peace. 
Except  In  districts  composed  of  no  more  than 
one  county  and  having  more  than  one  judge 
of  the  circuit  court,  the  assistance  of  the 
sheriff  or  justice  of  the  peace  shall  be  dis- 
pensed with,  and  the  drawing  shall  take  place 
In  open  court  in  the  presence  of  one  or  more 
of  the  judges  and  under  uis  or  their  direc- 
tions. B.  &  C.  Comp.  S  978.  Multnomah 
county  Is  the  only  county  in  the  state  con- 
stituting a  judicial  district  and  having  more 
than  one  judge,  and  the  contention  for  the 
defendant  is  that  the  law  providing  for  the 
drawing  of  jurors  in  open  court  applies  to 
that  county  alone,  and  is  therefore  a  special 
or  local  law  "regulating  the  practice  In  courts 
of  justice"  and  for  "summoning  and  Impanel- 
ing jurors,"  and  void  under  section  23,  art 
4,  Const,  which  Inhibits  the  Legislature 
from  passing  special  or  local  laws  In  cer- 
tain enumerated  cases,  including  those  above 
stated. 

The  constitutionality  of  the  act  is  sought 
to  be  raised  by  an  objection  made  on  the 
trial  to  the  Individual  Jurors  as  their  names 
were  drawn  from  the  Jury  box;  and  we  do 
not  think  it  can  be  so  raised.  The  objec- 
tion is  in  effect  a  challenge  to  the  panel  and 
not  to  the  poll,  and  such  challenge  has  been 
abolished  by  statute.  B.  &  C.  Comp.  §  117; 
State  v.  Fitebugh,  2  Or.  227;  State  v.  Dale, 
8  Or.  229;  State  v.  Savage,  36  Or.  191,  60 
Pac.  610,  61  Pac.  1128.  At  common  law 
challenges  to  jurors  were  of  two  kinds — to 
the  array  or  panel,  and  to  the  poll.  A  chal- 
lenge to  the  array  was  grounded  upon  ob- 
jections, which,  if  well  taken,  vitiated  the 
whole  panel  or  venire,  and  required  its  dls- 
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charge.  A  challenge  to.  the  poll  was  an  ob- 
jection to  a  particular  juror.  Aa  the  entire 
office  of  summoning  the  panel  of  jurors  was 
at  common  law  committed  to  the  sheriff  or 
other  summoning  officer,  a  right  of  chal- 
lenge to  the  array  on  the  ground  of  partial- 
ity or  other  disqualification  of  the  officer 
was  of  the  greatest  importance  to  litigants; 
but  in  this  country  the  statutes  generally 
provide  that  the  selection  shall  be  made  by 
some  designated  officer  or  officers  from  a  pre- 
viously prepared  list  A  right  to  challenge 
the  array  is,  therefore,  of  less  importance 
than  at  common  law,  and  consequently  it  has 
been  absolutely  abolished  in  some  states 
(Baker  v.  State,  23  Miss.  243),  and  in  others 
the  statutes  have  prescribed  tbe  grounds  up- 
on which  it  can  be  made,  and  in  such  cases 
the  challenge  can  be  made  only  upon  tbe 
grounds  enumerated  (State  v.  Bates,  25  Utah, 
1,  69  Pac.  70;  People  v.  Schmidt,  168  N. 
T.  568,  61  N.  B.  907;  People  v.  Jackson,  111 
N.  Y.  362,  19  N.  B.  54;  People  v.  Welch,  49 
Cal.  174;  People  v.  Wallace,  101  Cel.  281,  35 
Pac.  862).  Our  statute  not  only  abolishes 
the  right  to  challenge  the  array  or  panel, 
but  defines  a  challenge  as  "an  objection  to 
an  individual  Juror,"  and  prescribes  the 
grounds  upon  which  it  may  be  made.  It  is 
either  peremptory  or  for  cause.  B.  &  C. 
Coinp.  §  119.  A  peremptory  challenge  Is  an 
objection  for  which  no  reason  need  be  given. 
Id.  §  118.  A  challenge  for  cause  is  either 
that  the  juror  is  disqualified  from  serving 
in  any  action — that  is,  has  been  convicted  of 
a  felony,  does  not  possess  the  qualifications 
prescribed  by  law  for  a  Juror,  or  is  of  un- 
sound mind.  etc. — or  that  he  is  disqualified 
from  serving  in  the  particular  action  on  trial 
on  account  of  Implied  or  actual  bias.  Id  §8 
119-123,  inclusive.  These  are  the  only  chal- 
lenges to  a  juror  allowed  under  our  proce- 
dure. It  may  be  that,  if  persons  were  called 
or  summoned  as  jurors  wholly  without  color 
of  law,  an  objection  on  that  ground  would 
be  available  to  a  litigant,  for  in  such  a  case 
the  persons  so  called  or  summoned  would  not 
be  a  Jury  either  de  facto  or  de  jure;  and 
this  is  probably  what  Mr.  Justice  Boise  had 
reference  to  in  State  v.  Dale,  supra,  when  he 
said  that  the  challenge  in  that  case  should 
have  been  made  to  the  individual  juror  that 
he  was  improperly  or  illegally  drawn  or  sum- 
moned. Where,  however,  the  drawing  and 
summoning  is  under  color  of  law  and  sem- 
blance of  legal  authority,  and  the  jurors  are 
accepted  and  treated  by  the  court  as  legal 
jurors,  they  are  at  least  such  de  facto ;  and 
it  is  not  open  to  a  litigant  to  object  to  their 
serving  in  a  particular  case  on  the  ground 
that  the  law  under  which  they  were  drawn 
is  unconstitutional.  Tbe  Constitution  of  New 
York  prohibited  the  enacting  of  local  laws 
for  the  selection  and  drawing  of  grand  Ju- 
rors. In  1881  the  Legislature  passed  an  act 
regulating  the  drawing  of  such  a  jury  in  the 
county  of  Albany.  The  court  declared  the 
act  unconstitutional,  but  that  no  substantial 
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right  of  the  defendant  was  invaded  by  hold- 
ing him  to  answer  to  an  Indictment  returned 
by  the  grand  jury  drawn  in  pursuance  there- 
of. The  court  said  the  unconstitutionality 
of  the  law  did  not  deprive  the  jury  of  tbe 
character  of  a  grand  jury  in  a  constitutional 
sense;  and,  although  selected  in  pursuance 
of  a  void  law,  it  was  selected  under  color 
of  law  and  was  a  de  facto  jury.  People  v. 
Petrea,  92  N.  Y.  128.  And  so  In  this  case  no 
constitutional  or  substantial  right  of  the  de- 
fendant was  affected  by  the  manner  in  which 
the  jurors  were  drawn.  The  particular  Ju- 
rors were  competent  and  qualified.  This  was 
sufficient 

It  is  next  claimed  that  the  court  erred  in 
the  admission  in  evidence  of  the  dying  dec- 
larations of  the  deceased.  He  was  shot 
through  the  lungs  about  11  o'clock  at  night, 
and  died  the  next  afternoon.  In  the  morn- 
ing, after  his  removal  to  the  hospital,  be 
made  a  statement  as  to  the  cause  and  man- 
ner of  his  death ;  and  it  is  the  admission  of 
this  statement  of  which  the  defendant  com- 
plains, on  the  ground  that  it  did  not  appear 
that  the  deceased  was  under  a  sense  of  im- 
pending death  at  the  time  it  was  made.  Be- 
fore making  the  statement  the  attending 
physician  had  pronounced  his  case  hopeless, 
and  he  was  informed  of  that  fact  by  an  inter- 
preter and  that,  in  the  opinion  of  the  phy- 
sician, he  could  live  but  a  few  hours.  The 
interpreter  says:  "Tbe  doctor  told  me  to  tell 
him  about  his  going  to  die  soon.  I  told  him. 
The  first  time  he  didn't  seem  so  full  to  realize 
it  until  the  second  time,  and  then  the  doctor 
said  his  case  is  very  serious  and  there  is  no 
chance  for  him  whatever.  And  I  told  hire 
that  again,  and  he  became  realized  full  about 
the  fact.  As  far  as  I  can  remember  about 
what  he  said — after  I  told  him  what  the  doc 
tor  said  about  his  condition — then  he  said,  ) 
think  it  might  be  something  like  that,  ii 
those  words,  then  he  bowed  his  bead  tha 
way  [Indicating],  kind  of  shut  his  eyes  ant 
bowed  his  head  to  make  peace,  I  think.  Tha 
is  as  near  as  I  can  remember.  He  had  sue! 
a  sad  feeling  over  him  when  I  told  him  who 
the  doctor  said.  I  saw  his  countenance  muc 
In  such  a  deep  sad  feeling ;  and  he  shut  hi 
eyes  and  bowed  his  head.  'Maybe,  maybe 
he  repeated  twice,  I  think.  I  suppose  he  ii 
tended  to  say  something,  but  was  too  sa 
and  could  not  say  it  The  Chinese,  whe 
they  are  sick  and  believe  they  are  going  1 
die,  they  will  not  say  for  the  bad  Inch:  of  1 
They  won't  say  that  for  anything.  They  ai 
so  superstitious  about  it"  This  was,  v 
think,  a  sufficient  prima  facie  showing  to  e 
title  the  statement  to  be  admitted  in  e\ 
dence.  State  v.  Fuller  (Or.)  96  Pac  456 ;  Sta 
v.  Doris  (Or.)  94  Pac.  44.  The  deceased  w 
at  the  time  dying  from  a  gun  shot  woun 
and  knew  that  fact  He  had  been  inform 
through  the  Interpreter  that  in  the  opini 
of  the  attending  physician  he  could  survi 
but  a  few  hours ;  and  from  the  testimony 
the  interpreter  it  appears  that  he  realiz 
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and  apprehended  bis  condition  and  the  Im- 
minence of  death.  It  1b  true  that  he  did 
not  himself  express  a  belief  In  the  near  ap- 
proach of  death,  but  to  render  his  statements 
competent  as  dying  declarations  It  Is  not  nec- 
essary that  he  should  have  done  so.  His 
condition  of  mind  was  quite  apparent  from 
bis  conduct  and  the  surrounding  circumstan- 
ces. 8tate  v.  Fletcher,  24  Or.  295,  33  Pac  575. 
Judgment  affirmed. 


SCOTT  et  aJ.  v.  FORD.f 
(Supreme  Court  of  Oregon.     Aug.  25,  1006.) 

1.  Payment— Recovert  or  Monet  Pud— Mis- 
tabs  or  Fact— Mistake  or  Law. 

Money  paid  in  ignorance  of  facta,  under  a 
mistake  as  to  the  troth,  ia  recoverable,  while 
money  paid  nnder  a  mistake  of  law,  with  knowl- 
edge of  the  facta,  without  deceit  or  undue  in- 
fluence, ia  not  recoverable. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39.  Payment,  88  267,  272.] 

2.  Evidence  —  Judicial  Notice —  Laws  or 
Other  States. 

The  court  will  not  take  judicial  notice  of 
the  statutes  of  other  states. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
ml.  20,  Evidence,  f  51.] 

3.  Same  —  Presumptions  —  Law  or  Otbeb 
States. 

In  the  absence  of  proof  to  the  contrary,  the 
court  will  presume  that  the  common  law  Is  In 
force  in  a  sister  state. 

fEd.  Not*.— For  esse*  in  point,  see  Cent.  Dig. 
toL  20,  Evidence,  f  101 ;  vol.  10,  Common  Law. 
H  14-16.] 

4.  Wnxa  —  Construction— Time  or  Taking 
Effect — Vesting  or  Legacy. 

At  common  law  a  will  takes  effect  at  the 
death  of  testator,  nnless  its  language  by  fair 
construction  indicates  otherwise,  and  a  legacy 
therein  does  not  become  vested  until  that  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
rot  49.  Wills.  |  197.] 

5.  Same — Lapsed  Gifts. 

At  common  law,  where  a  legatee  dies  be- 
fore testator,  the  legacy  lapses  and  falls  into 
the  body  of  the  estate,  and  is  not  payable  to  his 
executor  or  administrator. 

fEd.  Not*. — For  cases  in  point,  see  Cent.  Dig. 
toL  49,  Wills,  8  1997.] 

6L  Payment — Rec overt— Mistake  of  Law. 

Testator,  domiciled  in  a  sister  state,  added 
t  codicil  to  his  will  bequeathing  the  share  of  a 
tench ter,  mentioned  therein,  to  her  five  children 
equally;  the  daughter  having  died  subsequent 
to  the  execution  of  the  will.  The  daughter  had 
'tx  children,  one  of  whom  had  died  before  the 
leeutiou  of  the  will,  but  had  left  surviving  him 
ts  infant  child.  The  executors  paid  a  share  to 
tie  infant  under  the  belief  that  she  was  entitled 
ttereto.  Held  that,  in  the  absence  of  proof  of 
the  law  of  the  sister  state,  the  court  must  pre- 
«3e  that  the  common  law  was  in  force  there, 
*&4  that  the  infant  was  not  entitled  to  any 
•bare,  rendering  the  payment  one  made  under  a 
smake  of  law.  and  therefore  not  recoverable. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
rcL  39.  Payment,  If  267-271.] 

7.  Statute* — Construction. 

Where  a.  statute  limits  a  thing  to  be  done 
a  a  particular  form,  it  includes  in  itself  a  neg- 
itiw.  and,  in  effect,  provides  that  the  thing  shall 
v*.  be  done  otherwise. 
'Ed  Vote. — For  cases  in  point,  see  Cent  Dig. 
Hi  44,"  Statutes,  I  273.) 


•?.ebe*rlnE  dented  Oct.  6,  1908. 


8.  New  Trial— Poweb  to  Grant— Statutes. 

Under  B.  &  C.  Comp.  §  159,  providing  that 
the  findings  of  the  court  shall  be  deemed  a  ver- 
dict, and  may  be  set  aside  in  the  same  manner 
and  for  the  same  reasons,  and  section  113,  de- 
fining a  new  trial  as  a  re-examination  of  an  is- 
sue of  fact  after  a  trial  and  decision,  and  sec- 
tion 174,  specifying  the  manner  in  which  a  ver- 
dict or  other  decision  may  be  set  aside  and  a 
new  trial  granted,  and  providing  that  a  new  trial 
may  be  granted  "on  the  motion  of  the  party  ag- 
grieved," the  court  cannot  on  its  own  motion 
set  aside  its  filed  findings  after  the  filing  by  a 
party  of  a  motion  for  judgment;  the  court  not 
having  been  imposed  on  by  fraud  or  collusion  of 
the  parties  or  otherwise. 

[Ed.  Note.— For  cases  in  point  »ee  Cent  Dig. 
vol.  37,  New  Trial,  8  231. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  0,  pp.  4788-4790.] 

9.  Same. 

The  statutes  governing  the  granting  of  new 
trials  establish  a  uniform  system  regulating  the 
power  of  the  courts  at  common  law  to  set  aside 
verdicts  and  order  new  trials,  and  to  be  effective 
they  muat  be  exclusive,  and  the  court  in  the  ab- 
sence of  fraud  or  collusion  between  the  parties, 
cannot  on  its  own  motion,  set  aside  its  findings 
and  grant  a  new  trial  after  the  filing  of  a  mo- 
tion for  Judgment 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  87,  New  Trial,  8  231.] 

10.  Peadino— Amendments  —  Discbetionabt 
Poweb. 

The  discretionary  power  of  the  court  to 
permit  amendments  to  pleadings  does  not  au- 
thorize the  court  to  set  aside  its  findings  after 
the  filing  of  a  motion  for  judgment  for  the  pur- 
pose of  givintr  permission  to  a  party  to  apply 
to  the  court  for  that  privilege,  especially  since 
B.  &  C.  Comp.  I  102.  impliedly  inhibits  the 
right  to  amend  after  trial. 

11.  New  Tbial— Right  to  Grant— Motions. 
A  motion  by  the  defeated  party  to  strike 

out  a  part  of  the  court's  findings  does  not  give 
the  court  power  to  set  aside  Its  findings  and 
grant  a  new  trial. 

12.  Same  —  Improper  Allowance  of  New 
Trial— Waiver. 

Under  B.  &  C.  Comp.  8  548,  providing  that 
a  party  to  a  judgment,  other  than  a  judgment 
given  for  want  of  an  answer,  may  appeal,  a 
defendant  who  answers  after  the  court  had  er- 
roneously set  aside  its  findings  and  had  granted 
a  new  trial  and  had  permitted  the  filing  of  an 
amendment  to  the  complaint,  does  not  abandon 
bis  right  to  Insist  on  a  motion  for  judgment  filed 
prior  to  the  setting  aside  of  the  findings,  and 
he  may  appeal  from  an  adverse  judgment,  and 
may  insist  on  his  motion  for  judgment. 

Appeal  from  Circuit  Court,  Lane  County; 
J.  W.  Hamilton,  Judge. 

Action  by  George  W.  Scott  and  another, 
executors  of  Church  Sturtevant,  deceased, 
against  Eva  Ford.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

This  Is  an  action  for  the  recovery  of  mon- 
ey alleged  to  have  been  paid  by  plaintiffs  to 
defendant  through  mistake,  and  Is  here  on 
appeal  for  the  second  time.  In  December, 
1888,  in  the  state  of  Illinois,  Church  Sturte- 
vant made  a  will  bequeathing  a  share  of  his 
estate  to  his  daughter,  Mrs.  Stephens,  but 
she  dying  since  then,  he  thereafter,  In  De- 
cember, 1894,  executed  a  codicil  thereto,  de- 
vising that  share  to  her  five  children  equally. 
The  devisees  were  not  designated  by  their 
names,  but  consisted  of  Lucy  Stephens,  Clark 
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Stephens,  Church  Stephens,  Joseph  Stephens, 
and  Lilly  McCutcheon,  all  then  living,  while 
Hosea  Stephens,  her  son,  had  died  about  10 
years  before,  leaving  the  defendant,  Eva 
Ford,  as  his  sole  survivor  and  heir.  Sturte- 
vant's  estate  was  duly  admitted  to  probate 
in  the  county  court  of  Henry  county,  111.,  pur- 
suant to  which  plaintiffs  were  appointed  ex- 
ecutors thereof.  Thinking  that  under  the 
terms  of  the  codicil  defendant  was  entitled 
to  a  share  in  the  estate,  they  paid  to  her 
as  such  supposed  heir  during  the  years  1900 
and  1901  sums  aggregating  $1,800,  which  she 
accepted,  fully  believing  under  the  represen- 
tations made  to  her  by  plaintiffs  that  as  a 
granddaughter  of  Mrs.  Stephens  she  was  en- 
titled thereto.  The  error  was  subsequently 
discovered,  but  defendant  refused  to  repay 
the  money,  resulting  in  this  action  and  a 
judgment  for  the  sum  demanded,  from  which 
defendant  appealed,  securing  a  reversal  and 
a  new  trial.  Scott  v.  Ford,  45  Or.  531,  78 
Pac.  742,  80  Pac.  899,  68  L.  R.  A.  469. 

At  the  second  trial  the  cause,  by  consent 
of  the  parties  hereto,  was  tried  before  the 
court  without  a  jury;  and  on  January  4, 
1906,  during  vacation,  the  court  filed  its  find- 
ings and  conclusions  as  follows:  "First. 
That  plaintiffs  as  executors  of  the  last  will 
and  testament  of  the  estate  of  Church  Sturte- 
vant deceased,  paid  John  B.  Jenkins,  then 
guardian  of  defendant,  March  31,  1900,  $600, 
and  on  March  27,  1901,  to  defendant  person- 
ally $599.45,  all  of  which  sums  of  money 
were  before  commencement  of  this  action  re- 
ceived by  defendant  Second.  That  the  said 
payments  were  so  made'by  plaintiffs  to  de- 
fendant under  the  belief  that,  as  a  child  of 
one  Hosea  Stephens;  said  defendant  would 
be  entitled  to  said  sums  of  money  under  and 
by  the  terms  and  provisions  of  the  codicil  to 
the  will  of  Church  Sturtevant  which  terms 
are  set  forth  In  the  amended  complaint  of 
plaintiff.  Third.  That  the  Mary  Jane  Steph- 
ens referred  to  in  the  codicil  of  said  will  of 
Church  Sturtevant  as  Mrs.  Stephens  died 
April  23,  1893.  Fourth.  That  the  children  of 
said  Mary  Jane  Stephens  living  at  the  time 
of  her  death  and  at  the  time  of  making  the 
said  codicil  to  said  will  of  Church  Sturtevant 
and  at  the  time  of  the  death  of  Church 
Sturtevant  are  Lucy  Stephens,  Clark  Steph- 
ens, Church  Stephens,  Joseph  Stephens,  and 
Lilly  McCutcheon.  Fifth.  That  Hosea  Ste- 
phens was  a  child  of  Mary  Jane  Stephens. 
That  Hosea  died  December  13,  1882,  leaving 
surviving  him  a  daughter,  who  is  the  de- 
fendant herein.  Sixth.  That  plaintiff  H.  A. 
Hammond,  who  acted  for  plaintiffs  in  paying 
said  money  as  aforesaid,  believed  that  said 
Hosea  Stephens  was  alive  at  the  time  said 
codicil  to  said  will  was  made,  and  that  the 
said  defendant  as  heir  of  said  Hosea  was 
entitled  to  receive  said  moneys  so  as  afore- 
said received  by  her.  Seventh.  That  said 
payments  were  made  by  plaintiffs  in  good 
faith,  and  under  said  belief.  Eighth.  That 
plaintiffs  knew  that  the  death  of  Hosea  Ste- 


phens preceded  that  of  the  death  of  Church 
Sturtevant  As  conclusions  of  law  based  on 
the  foregoing  facts,  I  find  as  follows:  First. 
The  said  sums  of  money  so  paid  by  plaintiffs 
to  defendant  and  to  her  guardian  for  her 
were  erroneously  paid.  Second.  That  nei- 
ther as  heir  of  said  Hosea  Stephens  nor  by 
the  terms  of  said  codicil  of  said  will  of 
Church  Sturtevant,  deceased,  was  defendant 
entitled  to  receive  said  money  so  paid  to  her 
nor  any  portion  thereof.  Third.  That  with- 
holding said  moneys  from  plaintiffs  by  de- 
fendant is  wrongful.  Fourth.  That  plaintiffs 
are  entitled  to  recover  a  judgment  against 
defendant  for  the  sum  of  seventeen  hundred 
and  ninety-nine  and  «%oo  dollars  ($1,799.- 
40),  with  interest  thereon  from  April  5,  1902, 
at  the  rate  of  6  six  per  cent  per  annum, 
amounting  to  two  thousand  two  hundred  and 
four  and  ">/ioo  dollars  ($2,204.10)  and  plain- 
tiffs' costs  herein.  Dated  the  fourth  day  of 
January,  1906.  J.  W.  Hamilton,  Judge."  Ou 
January  23d,  based  upon  the  court's  findings, 
defendant  filed  a  motion  for  judgment  in  her 
favor,  but  on  March  16th  the  court  on  Its 
own  motion,  set  aside  its  findings  and  en- 
tered an  order  directing  a  new  trial  and  giv- 
ing plaintiffs  10  days'  time  in  which  to  file 
an  application  for  leave  to  file  an  amended 
complaint  Pursuant  to  this  permission, 
plaintiffs  asked  leave  to  file  a  second  amend- 
ed complaint  which  was  allowed  and  filed, 
the  amended  pleading  being  in  substance  the 
same  as  the  first  amended  complaint  on  which 
the  former  trial  was  bad,  except  as  to  the 
following  additional  averments:  "That  prior 
to  the  execution  of  said  codicil  to  said  will 
the  Legislature  of  the  state  of  Illinois  enact- 
ed a  law  In  substance  as  follows,  to  wit: 
That  when  any  estate  shall  be  devised  to  any 
child  or  grandchild  of  the  testator,  and  such 
devisee  shall  die  before  the  testator  leaving 
lineal  descendants,  such  descendants  shall 
take  the  estate,  real  and  personal,  as  such 
devisee  would  have  done  in  case  he  had  sur- 
vived the  testator.  That  said  act  of  said  Leg- 
islature was  a  valid  and  binding  law  in  the 
state  of  Illinois  at  the  time  of  the  execution 
of  said  codicil  to  said  will,  and  ever  since 
said  time,  and  now  is,  one  of  the  laws  of  the 
state  of  Illinois,  and  a  binding  and  valid  law 
of  said  state;  and  under  the  laws  of  the 
state  of  Illinois  at  the  time  said  codicil  was 
executed,  and  ever  since  said  time,  a  bequest 
or  devise  to  a  child  or  grandchild  does  not 
lapse  in  the  event  that  the  devisee  or  legatee 
dies  before  the  testator,  provided  that  such 
legatee  or  devisee  leave  lineal  descendants. 
That  the  defendant,  Eva  Ford,  was  and  Is  a 
lineal  descendant  of  said  Hosea  Stephens*  be- 
ing a  daughter  of  said  Hosea  Stephens."  On 
being  placed  at  issue  by  an  answer,  the  cause 
was  again,  by  consent  of  the  parties,  tried  by 
the  court  without  a  jury,  and  the  same  find- 
ings entered  as  at  the  previous  trial,  where- 
upon the  defendant  moved  the  court  "to  set 
aside  its  verdict  made,  rendered,  and  filed  in 
this  cause  on  the  14th  day  of  June,  1907.  and 
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that  the  defendant  herein  have  judgment  up- 
on the  verdict  of  this  court  made,  rendered, 
and  filed  herein  at  the  second  trial  of  this 
cause  upon  the  pleadings  and  evidence  then 
submitted  to  this  court,  It  being  upon  the  is- 
sues raised  by  the  first  amended  complaint 
answer,  and  replication  made  and  filed  there- 
in, and  upon  the  evidence  duly  submitted  to 
this  court  thereunder."  This  motion  was  de- 
nied and  judgment  entered  for  plaintiffs  for 
the  sum  of  $2363.99  and  costs;  hence  this 
appeal. 

W.  M.  Kaiser,  for  appellant  I*.  Bllyeu  and 
E.  O.  Potter,  for  respondents. 

KING,  C.  (after  stating  the  facts  as  above). 
The  main  questions  for  decision  Involve  the 
right  of  the  trial  court  upon  Its  own  motion, 
and  after  a  motion  for  judgment  Is  filed,  to 
set  aside  its  findings  of  fact  and  conclusions 
of  law  and  grant  a  new  trial,  a  determination 
of  which  becomes  necessary  only  in  the  event 
that  defendant  has  been  prejudiced,  making  it 
Important  first  to  ascertain  whether,  If  the 
course  pursued  by  the  court  had  not  been 
adopted,  defendant's  motion  should  have  been 
allowed.  The  proceedings  were  Instituted  to 
recover  funds  erroneously  paid  to  defendant 
and  plaintiffs'  right  of  recovery  depended  up- 
on whether  the  moneys  were  paid  to  her 
through  a  mistake  of  law  or  a  mistake  of 
fact  This  question  Is  clearly  and  fully  deter- 
mined In  an  able  opinion  by  Mr.  Justice  Wol- 
verton  on  the  former  appeal  herein ;  and  the 
conclusion  there  reached  was  to  the  effect 
that  money  honestly  paid  in  ignorance  or  for- 
getfulness  of  facts  under  a  clearly  proved 
mistake  as  to  the  truth  may  be  recovered,  but 
not  If  the  mistake  is  one  of  law  with  knowl- 
edge of  all  the  facts  and  without  deceit  or  un- 
due Influence.  As  the  case  stood  at  the  time 
the  new  trial  was  ordered  the  Illinois  statute 
had  not  been  pleaded,  in  the  absence  of  which 
it  became  necessary  for  the  court  to  presume 
that  the  common  law  relative  to  the  disposi- 
tion of  estates  was  in  force  and  governed  the 
distribution  thereof  in  that  state.  Cressey  v. 
Tatom,  9  Or.  641 ;  Goodwin  v.  Morris,  9  Or. 
322.  These  authorities  disclose  it  to  have 
been  the  settled  rule  in  this  state  that  the 
court  will  not  take  judicial  knowledge  of  the 
statutes  of  other  states  or  territories ;  and,  un- 
less something  appears  in  the  record  to  the 
contrary,  we  must  presume  that  the  common- 
law  rule  prevails  there.  Under  the  common 
law  the  will  took  effect  at  the  death  of  the 
testator,  unless  Its  language,  by  a  fair  con- 
struction, indicates  otherwise,  and  the  legacy 
or  bequest  provided  therein  did  not  become 
vested  until  that  time.  Gerrlsh  v.  HInman, 
8  Or.  348;  Morse  v.  Macrum,  22  Or.  229,  29 
Pac.  615,  30  Pac  73 ;  Canfleld  v.  Bostwisk,  21 
Conn.  550,  558.  When  the  legatee  dies  before 
the  testator,  the  legacy  lapses  and  fails  into 
the  body  of  the  estate,  and  is  not  payable  to 
bis  executor  or  administrator.  2  Redfleld, 
Wills,  157;  18  Am.  &  Eng.  Ency.  Law,  74& 
Since  the  findings  of  the  court  disclosed  that 
Ilosea  Stephens,  defendant's  father,  died  long 


before  the  execution  of  the  wiH  or  of.  the  cod- 
icil thereto,  of  which- plaintiffs  had  knowledge 
at  the  time  of  their  payment  of  the  money  In- 
volved to  defendant  andthepresnmption  under 
the  Issues  being  that  the  common  law  was  in 
force  and  effect  in  Illinois  at  the  time  of  the 
probation  of  the  will  and  of  the  payment  to 
defendant  of  the  moneys  involved,  the  defend; 
ant  was  not  entitled  to  share  In  the  Sturte- 
vant  estate.  The  oversight  In  paying  the 
money  to  her  was  therefore  disclosed  to  be  a 
mistake  of  law,  and  not  of  fact,  by  reason  of 
which  plaintiffs  were  not  entitled  to  recover ; 
and  defendant's  motion  for  judgment  should 
have  been  allowed.  But  as  a  result  of  the 
court's  action  In  ordering  a  new  trial  the  com- 
plaint was  amended,  pleading  the  statute  of 
Illinois,  which  provides  that  notwithstanding 
the  devisee  may  die  before  the  testator,  leav- 
ing lineal  descendants,  such  descendants  shall 
take  the  estate  which  a  person  as  such  devi- 
see would  have  done  In  case  he  had  survived 
the  testator,  thereby  entitling  the  plaintiffs, 
under  the  new  Issues  and  proofs  submitted, 
to  recover,  and  Impairing  defendant's  rights 
accordingly. 

We  are  then  confronted  with  the  question 
whether  the  court  under  our  statute  and  prac- 
tice has  the -discretionary  power  upon  Its  own 
motion  to  grant  or  direct  a  new  trial  after 
having  made  and  filed  Its  findings.  Our  Code 
provides:  "The  order  of  proceedings  on  a  tri- 
al by  the  court  shall  be  the  same  as  provided 
In  trials  by  Jury-  The  finding  of  the  court 
upon  the  facts  shall  be  deemed  a  verdict  and 
may  be  set  aside  in  the  same  manner  and  for 
the  same  reasons,  as  far  as  applicable,  and  a 
new  trial  granted."  B.  &  C.  Comp.  |  159. 
And  it  has  been  held  that  "findings  made  by  a 
court  upon  the  facts  in  an  action  tried  before 
it  without  the  intervention  of  a  jury  are 
deemed  a  verdict  •  *  * "  Reade  v.  Pac. 
Supply  Ass'n,  40  Or.  60,  65,  66  Pac.  448  ;  Fer- 
guson v.  Reiger,  43  Or.  505,  508,  73  Pac.  1040. 
The  clear  wording  of  the  statute,  as  well  as 
the  Interpretation  thereof  by  the  authorities 
last  cited,  make  it  necessary  to  ascertain  the 
legal  status  of  the  parties  and  right  of  the 
court  to  adopt  the  course  pursued,  under  the 
same  rule  as  if  the  cause  had  been  tried  be- 
fore a  jury  and  a  motion  for  Judgment  upon 
Its  verdict  In  defendant's  favor  were  pending. 
Section  174  of  the  Code  specifies  the  manner 
In  which  a  "verdict  or  other  decision  may  be 
set  aside  and  a  new  trial  granted,"  and  ex- 
pressly provides  that  it  may  be  granted  "on 
the  motion  of  the  party  aggrieved."  The  lan- 
guage used  appears  to  be  very  clear  and  ex- 
plicit and  Is  not  susceptible  of  any  other  in- 
terpretation than  there  expressed;  and  In 
view  of  the  well-known  rule  that  the  expres- 
sion of  one  thing  excludes  another,  so  often 
applied  In  ascertaining  the  intent  and  purpose 
of  legislative  enactments  (19  Cyc.  27),  we  are 
unable  to  understand  by  what  authority  the 
court  can,  upon  Its  own  motion,  and  without 
a  request  or  suggestion  from  either  of  the 
contending  parties,  set  aside  Its  findings  or 
verdict  and  order  a  new  trial,  much  less 
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when  the  only  purpose  disclosed  by  the  rec- 
ord' is  to  permit  on*  of  the  litigants  to  apply 
to  the  court  for  permission  to  amend  a  plead- 
ing. In  referring  to  this  rule  of  construction 
in  19  Cyc.  28,  it  is  announced  that,  "whenever 
a  statute  limits  a  thing  to  be  done  hi  a  par- 
ticular form,  it  necessarily  includes  in  itself 
a  negative,  viz.,  that  the  thing  shall  not  be 
done  otherwise."  This  principle  Is  so  fun- 
damental and  so  well  understood  that  it  re- 
quires no  argument  to  enforce  it;  the  ques- 
tion being  whether  It  applies  to  the  acts  un- 
der consideration. 

Analogous  to  the  case  at  hand  is  Long  v. 
Board  of  Commissioners,  5  Okl.  128,  47  Pac. 
1068,  except  in  that  case  the  order  directing 
a  new  trial  was  made  after  the  entry  of  a 
judgment  In  favor  of  the  plaintiff,  by  which 
order  the  Judgment  was  set  aside  and  the 
cause  continued  for  the  term,  and  plaintiff 
appealed.  No  motion  was  filed  in  the  cause 
by  either  party  thereto,  nor  was  any  ap- 
plication made  to  the  court  asking  that  the 
proceedings  be  set  aside;  and,  like  the  case 
at  bar,  nothing  appeared  of  record  showing 
the  grounds  upon  which  the  order  was  made. 
The  court  in  considering  the  question  calls 
attention  to  the  fact  that  the  statute  nowhere 
In  express  terms  authorizes  the  court  to  set 
aside  the  judgment  upon  its  own  motion,  and 
that  the  manner  and  causes  for  doing  so 
are  there  specified,  the  effect  of  which  was  to 
limit  the  court  in  its  powers  to  the  manner 
and  time  there  provided.  Mr.  Justice  Tars- 
ney  there  observes:  "When  the  order  in  this 
cause  was  made,  there  was  no  motion  for  a 
new  trial  pending  before  the  court  No  such 
motion  was  ever  made  by  either  party,  nor 
was  a  new  trial  sought  or  requested  by  either 
party  at  any  time  prior  to  the  granting  of  the 
order.  The  parties  to  the  cause  were  not 
before  the  court  for  any  purpose.  The  Code 
affords  ample  facilities  for  moving  for  a 
new  trial,  and  sets  out  plainly  what  shall  be 
done  as  preliminary  to  the  granting  of  such 
motion.  This  order,  we  think,  was  clearly 
erroneous,  and  cannot  be  sustained  without 
making  a  precedent  which  would  tend  to  un- 
settle and  confuse  the  law  and  the  practice 
regulating  and  granting  of  new  trials  in  the 
trial  court ;  and  would  be  extremely  danger- 
ous as  liable  to  be  used  to  prejudice  the  sub- 
stantial rights  of  parties  litigant"  See,  also, 
Lloyd  v.  Brinck,  85  Tex.  1.  "A  new  trial," 
says  our  Code  (section  173),  "is  a  re-examina- 
tion of  an  Issue  of  fact  In  the  same  court 
after  a  trial  and  decision  or  verdict  by  a 
court  or  jury."  This  language  would  Indi- 
cate that  the  cause  is  by  the  statute  deemed 
tried  when  the  verdict  or  findings  is  filed. 
It  can,  therefore,  make  no  difference,  so  far 
as  the  principles  Involved  are  concerned, 
whether  the  court  orders  a  new  trial  after 
verdict  and  before  judgment  or  after  entry 
of  Judgment;  for,  in  the  absence  of  a  dis- 
covery that  the  court  has  been  Imposed  upon 
in  some  manner  by  fraud,  or  by  collusion  of 
the  parties,  or  otherwise,  or  of  some  showing 
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which  under  the  statute  may  entitle  the  af- 
fected party  to  a  new  trial,  the  court  is  bound 
to  enter  judgment  in  accordance  with  the  law 
applicable  to  the  facts  found  by  It  The  stat- 
utes of  North  Dakota  expressly  authorize 
the  court  on  Its  own  motion  to  set  aside  a 
verdict  and  grant  a  new  trial ;  and  the  Su- 
preme Court  of  that  state  held  it  to  be  re- 
versible error  for  the  court  on  its  own  motion 
to  vacate  a  verdict  and  grant  a  new  trial 
after  plaintiff  had  moved  for  judgment  there- 
on; and,  in  passing  upon  the  question,  say: 
"The  order  Is  clearly  erroneous,  and  cannot 
be  sustained  without  making  a  precedent 
which  would  tend  to  unsettle  and  confuse  the 
law  and  the  practice  regulating  the  granting 
of  new  trials  in  the  court  below."  And,  after 
discussing  the  case  fully  and  noting  that  "no 
case  is  cited  or  known  to  this  court  which 
lends  the  least  countenance  to  such  practice," 
adds:  "In  this  state,  and  in  the  late  terri- 
tory, the  instances  of  vacating  verdicts  and 
granting  new  trials  without  application  of 
the  parties  have  been  exceedingly  rare,  and 
no  such  summary  action  should  be  taken 
except  in  cases  failing  clearly  within  the 
statute,  and  then  the  order  should  be  made 
promptly  on  coming  in  of  the  verdict"  Gould 
v.  Duluth  &  Dakota  E.  Co.,  2  N.  D.  216,  60 
N.  W.  968.  To  the  same  effect  Is  the  holding 
and  observations  of  the  court  in  Clement  v. 
Barnes,  6  S.  D.  488,  61  N.  W.  1126;  Town- 
ley  v.  Adams,  118  Cal.  882,  50  Pac.  550.  Un- 
der the  common  law  the  court  could  set  aside 
a  verdict  and  order  a  new  trial  upon  its  own 
motion.  The  King  v.  Holt  5  T.  R.  (Eng.) 
436,  438;  14  Ency.  PI.  A  Pr.  932;  Weber  v. 
Klrkendall,  44  Neb.  766,  63  N.  W.  35.  And 
the  adjudications  as  to  the  extent  to  which 
they  might  go  in  that  respect  were  not  har- 
monious, making  a  statute  on  the  subject  es- 
sential to  a  uniform  system  of  practice,  which 
was  its  evident  purpose  and  Intent  To  be 
effective  as  such,  It  must  therefore  be  ex- 
clusive, but  it  would  be  impossible  to  give  ef- 
fect to  its  terms  if  the  courts  are  to  be  at 
liberty  to  disregard  the  manner  of  proceeding 
there  pointed  out  It  may  be  that  the  stat- 
ute was  not  intended  to  change  the  common- 
law  practice  of  permitting  the  court  on  its 
own  motion  to  set  aside  the  proceedings  had 
before  It,  where  It  appears  that  it  has  been 
imposed  upon  in  an  ex  parte  proceeding  or 
the  verdict  entered  through  improper  or  col- 
lusive agreements,  etc,  and  that  the  court 
would  have  the  power  essential  to  its  pro- 
tection and  that  of  the  public  under  such  cir- 
cumstances (State  ex  rel.  v.  Adams,  84  Mo. 
310,  816) ;  but  that  question  is  not  involved 
here.  There  is  nothing  in  the  record  to  in- 
dicate any  emergency  calling  for  any  extra- 
ordinary action  on  the  part  of  the  court 
The  cause  had  been  twice  tried,  and  had  been 
once  before  this  court  on  appeal,  reversed, 
and  a  new  trial  ordered.  There  is  no  indica- 
tion of  any  advantage  having  been  taken  or 
surprise  of  any  kind,  and,  so  far  as  appears 
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in  the  record,  the  parties  to  the  action  were 
not  complaining  of  any  proceedings  had,  and 
the  only  object  Inferable  from  the  record 
was  to  permit  plaintiffs,  If  they  chose  to  do 
so,  to  apply  to  the  court  for  permission  to 
amend  the  complaint  Much  discretion  has 
been  recognized  In  permitting  amendments, 
bat  we  know  of  no  authority  sustaining  the 
court's  discretion  to  the  extent  of  setting 
aside  the  proceedings  for  the  purpose  of  giv- 
ing either  party  permission  to  apply  to  the 
court  for  that  privilege.  Again,  the  right  to 
amend  after  trial  is  Impliedly  Inhibited  by 
the  statute.  B.  ft  G.  Oomp.  |  102.  Much 
stronger,  then.  Is  the  reason  for  not  uphold- 
ing the  action  of  the  court  in  setting  aside 
a  verdict  and  granting  a  new  trial  for  that 
purpose. 

It  is  argued  by  plaintiffs'  counsel  that  de- 
fendant's motion  to  strike  out  a  part  of  the 
findings  gave  the  court  jurisdiction  to  adopt 
the  course  pursued,  for  the  reason  that  the 
motion  for  a  new  trial  Is  the  only  one  rec- 
ognized by  the  Code;  but  whether  correct 
in  that  view  Is  unnecessary  to  decide,  for  it 
was  clearly  not  a  motion  for  a  new  trial  any 
more  than  would  have  been  a  motion  to 
amend  the  verdict,  as  to  which  the  courts 
have  gone  a  great  distance  without  granting 
a  new  trial.  Osborne  v.  Altschul,  36  0.  0.  A. 
354,  98  Fed.  881. 

It  Is  next  insisted  that  defendant's  remedy 
was  by  mandamus  to  compel  the  court  to 
enter  a  judgment  on  the  findings  made  at 
the  second  trial,  and  that,  having  answered 
In  the  third  trial,  she  waived  and  abandoned 
her  right  to  insist  upon  her  motion  for  judg- 
ment But  whatever  may  be  the  rule  else- 
where, the  course  pursued  is  In  harmony  with 
the  usual  practice  in  this  state  and  so  recog- 
nized. B.  &  C  Comp.  f  548 ;  Hoover  v.  King, 
43  Or.  281,  72  Pac.  880,  65  L.  B.  A.  790,  99 
Am.  St  Bep.  754:  Brownell  v.  Salem  F. 
Mills  Co.,  48  Or.  525,  87  Pac.  770. 

We  think  It  clear  that  the  method  adopted 
by  the  court  was  without  authority  and 
prejudicial  to  defendant:  and  under  the 
rale  announced  In  Pac.  Lbr.  Co.  v.  Prescott, 
40  Or.  374,  388,  67  Pac  207,  416,  the  judg- 
ment should  be  reversed  and  the  cause  re- 
manded, with  directions  to  sustain  defend- 
ant's motion  for  judgment 
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(Supreme  Court  of  Washington.    Aug.  19, 
1908.) 

BEOKSB8— OOWTHAOTfl  FOB  COMMISSIONS — NZ- 

cBssrrr  fob  Writing. 

Under  Bellinger's  Ann.  Codes  &  St  5  4576 
(Pierce's  Code,  §  5343),  amended  by  Laws  1905, 
p.  110,  c  68,  requiring  contracts  for  the  em- 
ployment of  brokers  to  sell  real  estate  for  a 
commission  to  be  in  writing,  a  written  con- 
tract employing  a  broker  to  procure  a  purchaser 
of  real  estate  for  a  fixed  price  net  containing  no 
stipulation  for  payment  of  a  commission,  and 
showing  the  erasure  in  the  printed  form  used 
of  the  words  providing  for  the  payment  of  a 


commission,  la  insufficient,  and  parol  evidence 
fixing  a  liability  for  a  commission  Is  inadmis- 
sible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Brokers,  I  44.] 

Appeal  from  Superior  Court  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Aaron  H.  Foote  and  another,  co- 
partners doing  business  under  the  name  and 
style  of  Foote  ft  Perry,  against  E.  L.  Bob- 
bins. From  a  judgment  for  plaintiffs,  defend- 
ant appeals.   Reversed  and  remanded. 

Walker  ft  Munn  and  S.  M.  Brackett  for  ap- 
pellant Frederick  B  Burch,  Martin  Bozema, 
and  John  A.  Saboe,  for  respondents. 

CBOW,  J.  Action  by  Aaron  H.  Foote  and 
Millard  F.  Perry,  copartners  as  Foote  ft 
Perry,  against  E.  L.  Bobbins,  to  recover  a 
broker's  commission  for  selling  certain  real 
estate  belonging  to  the  defendant  Upon  trial 
without  a  jury,  findings  of  fact  conclusions 
of  law,  and  a  judgment  were  entered  In  favor 
of  the  plaintiffs,  from  which  the  defend- 
ant has  appealed. 

The  trial  court  found:  That  the  respond- 
ents were  copartners  as  real  estate  agents 
and  brokers  In  the  city  of  Seattle.  That  on 
or  about  August  20,  1905,  the  appellant  ex- 
ecuted and  delivered  to  respondents  an  un* 
dated  written  instrument  reading  as  follows: 
"Uniform  Beal  Estate  Contract  for  the  State 
of  Washington.  In  consideration  of  valuable 
services  to  be  performed  by  you  In  endeavor- 
ing to  effect  sale  of  the  following  described 
real  property:  [Description] — I  hereby  give 
you  the  exclusive  sale  of  the  above-described 
property  for  the  period  of  80  days  from  the 
date  hereof  and  thereafter  until  withdrawn 
by  10  days'  written  notice,  and  upon  receipt 
of  the  purchase  price  I  agree  to  make  a 
good  and  sufficient  conveyance  to  said  de- 
scribed property  by  warranty  deed  to  the 
person  or  persons  designated  by  you.  The 
price  of  said  property  to  be  $12,400  net  and 
upon  the  following  terms,  to  wit:  Cash  on 
delivery  of  deed.  In  case  of  sale  of  the 
above-described  property  by  or  through  you, 
I  further  agree  to  furnish  a  complete  ab- 
stract of  title  to  said  property.  E.  L,  Bob- 
bins, Owner.  Address:  South  Park."  That 
pursuant  to  such  Instrument  and  while  the 
same  was  in  full  force  and  effect  the  respond- 
ents on  or  about  September  80,  1906,  procured 
a  purchaser  for  the  real  estate  who  was 
ready,  able,  and  willing  to  buy  the  same  and 
pay  $13,000  cash  therefor. 

The  appellant  with  other  assignments  of 
error  not  necessary  to  state  or  discuss,  con- 
tends that  the  trial  court  erred  in  its  conclu- 
sion of  law  to  the  effect  that  by  the  terms 
of  the  written  agreement  appellant  covenant- 
ed to  pay  the  respondents  a  reasonable  com- 
mission for  the  sale  of  the  real  estate.  This 
contention  is  based  upon  section  4576,  Bal- 
linger's Ann.  Codes  ft  St  (section  5343, 
Pierce's  Code),  of  the  statute  of  frauds,  as 
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amended  by  chapter  68,  p.  110,  Session  Laws 
1905,  reading  as  follows:  "In  the  following 
cases,  specified  in  this  section,  any  agreement, 
contract  and  promise  shall  be  void,  unless 
such  agreement,  contract  or  promise,  or  some 
note  or  memorandum  thereof,  be  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  thereunto  by  him 
lawfully  authorized,  that  is  to  say:  •  •  * 
(5)  An  agreement  authorizing  or  employing 
an  agent  or  broker  to  sell  or  purchase  real 
estate  for  compensation  or  a  commission." 
Appellant  contends  that  the  written  Instru- 
ment executed  by  him  does  not  by  its  terms 
provide  for  any  commission  or  compensation 
to  respondents  to  be  paid  by  him.  In  Peirce 
v.  Wheeler,  44  Wash.  826,  87  Pac.  361,  this 
court,  In  discussing  the  above  section,  said: 
"We  think  it  is  manifest  that  the  Legisla- 
ture intended  to  reach  such  contracts  only 
as  Involve  the  relations  of  an  owner  and  his 
agent  with  respect  to  the  recovery  of  com- 
pensation or  commission  for  services  In  sell- 
ing or  purchasing  real  estate.  •  *  •  The 
contract  which  the  statute  declares  to  be 
void  unless  in  writing  Is  one  for  the  payment 
of  a  commission  to  the  agent,  but  it  does  not 
say  that  the  actual  authority  to  sell  or  pur- 
chase must  be  in  writing." 

The  agreement  before  us  contains  no  writ- 
ten stipulation  for  the  payment  of  a  com- 
pensation or  commission  to  respondents.  The 
original  instrument  itself,  which  is  attached 
to  and  made  a  part  of  the  statement  of  facts, 
was  executed  upon  a  printed  form,  and  shows 
that  the  parties  erased  the  following  printed 
words:   "And  to  pay  you  a  commission  of 

S  ."  These  were  the  only  printed  words 

referring  to  the  matter  of  the  payment  of  a 
commission.  Their  erasure  indicates  an  in- 
tentional refusal  upon  the  part  of  the  ap- 
pellant to  make  any  such  payment,  and  an 
assent  to  such  refusal  by  respondents,  who 
drew  the  instrument  If  by  the  written 
agreement  the  payment  of  a  commission  by 
respondents  was  contemplated,  resort  must 
now  be  had  to  oral  evidence  for  the  purpose 
of  showing  the  amount  of  such  commission, 
and  that  it  was  to  be  paid  by  the  appellant  as 
vendor,  and  not  by  the  purchaser  as  vendee. 
The  unmistakable  purpose  of  the  statute  was 
to  avoid  any  such  method  of  fixing  the  ex- 
tent of  the  liability,  or  the  liability  itself,  of 
either  a  vendor  or  a  vendee  for  the  payment 
of  a  commission.  In  Zimmerman  v.  Zehend- 
ner,  164  Ind.  466,  73  N.  E.  920,  which  we 
cited  and  commented  upon  with  approval  In 
Keith  v.  Smith,  40  Wash.  131,  89  Pac.  473, 
the  Supreme  Court  of  Indiana  said:  "In 
short,  the  contract,  in  so  far  as  it  relates 
to  this  action,  Is  only  partially  in  writing. 
The  important  feature — the  amount  of  com- 
mission to  be  paid — is  to  be  ascertained  by 
parol  testimony  .in  regard  to  an  understand- 
ing which  may  prove  to  be  a  misunderstand- 
ing, the  exact  thing  which  the  statute  was 
designed  to  prevent  A  contract  partly  writ- 


ten and  partly  verbal  is  a  parol  contract 
and  contracts  required  by  law  to  be  in  writ- 
ing must  be  wholly  written  to  be  enforce- 
able. •  *  •  A  material  part  of  the  con- 
tract in  suit  being  verbal,  it  must  be  held 
to  be  an  oral  contract  and  therefore  in- 
valid." 

The  contract  before  us  is  utterly  silent 
upon  the  question  of  appellant's  liability  for 
the  payment  of  a  commission;  yet  the  sub- 
stantial purpose  of  the  statute  was  to  re- 
quire that  a  contract  fixing  such  a  liability 
should  be  invalid  unless  in  writing.  If  we 
were  to  hold  that  such  a  liability  may  be 
here  shown  by  parol,  simply  because  the  ap- 
pellant had  written  authority  to  make  a 
sale,  although  such  authority  neither  men- 
tions nor  provides  for  the  payment  of,  or 
amount  of,  a  commission,  we  would  so  con- 
strue the  statute  as  to  invite  and  promote 
the  identical  frauds  which  It  was  intended 
to  avoid.  Applying  the  principles  announced 
in  the  cases  above  mentioned,  we  hold  that 
the  contract  is  not  a  sufficient  compliance 
with  the  statute  to  enable  the  respondents  to 
recover. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded,  with  instructions  to  dismiss  the  ac- 
tion. 

HADLEY,  C.  J.,  and  PULLERTON  and 
MOUNT,  JJ.,  concur. 


SCHAAD  v.  ROBINSON  et  al. 

(Supreme  Court  of  Washington.    Aug.  22, 
1908.) 

1.  Mortgages  —  Foreclosure  —  Defenses- 
Pleading. 

In  a  suit  to  foreclose  on  a  part  of  the  mort- 

Sged  premises,  an  answer  by  a  defendant  claim- 
g  a  junior  lien  thereon,  which  alleges  that 
plaintiff,  owning  the  mortgage,  released  from 
the  lien  thereof  the  other  part  of  the  premises 
covered  thereby,  that  at  and  prior  to  the  time 
of  such  release  plaintiff  had  actual  notice  of  de- 
fendant's lien,  that  plaintiff  had  no  interest  in 
the  mortgage,  and  that  for  the  purpose  of  de- 
frauding defendant  the  plaintiff  and  another 
conspired  to  cause  it  to  appear  that  there  was 
a  balance  due  on  the  mortgage  which  was  a 
valid  lien  on  the  part  sought  to  be  foreclosed, 
whereas  the  mortgage  had  been  satisfied,  etc., 
states  a  good  defense  as  against  a  general  de- 
murrer. 

2.  Same. 

Such  allegations  are  not  too  general,  or  in 
the  nature  of  conclusions,  so  that  testimony  in 
support  of  them  cannot  be  received. 
8.  Same— Partial  Release— Effect  on  Un- 
beleased  part. 

A  mortgagee,  who,  having  actual  notice  and 
knowledge  of  a  subsequent  lien  against  parcels 
of  the  mortgaged  premises,  releases  other  par- 
cels, discharges  wholly  or  partly  the  parcels  sub- 
ject to  such  junior  lien,  and  where  the  value  of 
the  parcels  released  equals  the  mortgage  debt 
the  parcels  subject  to  the  junior  lien  are  relieved 
from  liability  under  the  mortgage,  and  where 
the  value  1b  less  the  parcels  subject  to  the  junior 
lien  can  at  most  be  made  liable  in  their  order 
only  for  the  excess  of  the  debt  over  such  value. 
4.  Same— Notice  to  Mortgagee. 

While  the  mere  record  of  a  subsequent  lien 
on  mortgaged  land  is  not  of  itself  sufficient  to 


Digitized  by 


Wash.) 


BOHAAD  v. 


ROBINSON. 


105 


charge  the  mortgagee  with  notice  of  the  exist- 
ence of  equities  in  favor  of  the  lienholder,  a 
mortgagee,  who  has  knowledge  in  fact  of  such 
subsequent  lien  on  a  part  of  the  mortgaged  prop- 
erty may  not  release  the  other  mortgaged  prop- 
erty and  rely  on  the  excuse  that  the  lienholder 
did  not  give  him  formal  notice  of  his  rights. 

5.  Same — Foreclosure — Pleading — Notice. 

In  a  suit  to  foreclose  on  a  part  of  the  mort- 
gaged premises,  an  answer  by  a  defendant, 
claiming  a  junior  lien  thereon,  which  alleges  that 
plaintiff  released  the  other  part  of  the  mortgag- 
ed premises,  though  he  had  full  and  actual 
knowledge  of  the  existence  of  the  junior,  lien, 
sufficiently  avers  notice  to  plaintiff  of  the  ex- 
istence of  the  junior  lien  as  against  a  demur- 
rer. 

6.  Pleading—  Demurrer— Motions— Making 
More  Definite. 

Where  a  more  specific  statement  in  the 
pleading  of  a  party  is  desired  by  the  adverse 
party,  the  remedy  is  not  by  demurrer,  but  by 
motion. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  8§  409,  1173-1174%.] 

Appeal  from  Superior  Court,  Pacific  Coun- 
ty; A.  E.  Rice,  Judge. 

Action  by  Frank  E.  Schaad  against  A.  H. 
Robinson  and  others.  From  a  judgment  for 
plaintiff,  certain  defendants  appeal.  Revers- 
ed and  remanded. 

Chas.  E.  Miller,  for  appellant  Robinson. 
Welsh,  Welsh  &  O'Phelan,  for  appellant  Car- 
Btens  Packing  Co.  Sol.  Smith,  for  respond- 
ent 

HADLEY,  C.  J.  This  action  was  Institut- 
ed to  foreclose  a  mortgage.  The  mortgage 
and  note  secured  thereby  were  executed  by 
the  defendant  Doan.  The  note  was  for  $2,- 
000,  payable  to  the  defendant  Wasson.  The 
mortgage  was  afterwards  transferred  by 
written  assignment  from  Wasson  to  plain- 
tiff In  this  action,  and  this  suit  is  maintained 
by  the  assignee.  The  mortgage  as  executed 
covered  the  following  real  estate,  to  wit: 
Lots  1,  2,  3,  and  4,  of  block  2,  of  the  South 
Bend  Land  Company's  First  addition  to  the 
city  of  South  Bend;  also  lot  1,  of  block  11, 
of  Alta  Vista  addition  to  South  Bend.  The 
plaintiff  In  this  action  seeks  foreclosure  upon 
the  lot  last  above  mentioned  and  upon  no 
more.  In  the  formal  allegations  of  the  com- 
plaint the  mortgage  is  not  described  as  cov- 
ering any  lots  other  than  the  one  in  Alta 
Vista  addition.  The  defendants  Robinson 
and  Care  tens  Packing  Company  were  made 
defendants,  because  it  is  alleged  that  each 
claims  a  lien  against  the  lot  which  is  junior 
to  the  plaintiff's  mortgage  lien.  The  defend- 
ants Peters  were  made  defendants  as  the 
present  holders  of  the  legal  title.  In  an- 
swer to  the  complaint  the  defendants  Robin- 
son and  Carstens  Packing  Company  filed 
separate  affirmative  defenses.  The  substance 
of  their  extensive  allegations  may  be  epit- 
omized as  follows:  That  about  June  20, 
1906,  the  mortgagor  Doan,  while  at  Los 
Angeles,  Cal.,  sold  said  lots  1,  2,  3,  and  4, 
of  block  2,  of  the  land  company's  addition, 
to  the  defendants  Peters,  the  sale  being  sub- 
ject to  the  mortgage,  and  that  for  the  pur- 


pose of  defrauding  creditors  the  deed  evi- 
dencing the  sale  was,  at  the  direction  of 
Peters,  taken  In  the  name  of  Marlon  Cheek: 
that  Doan,  who  was  Indebted  to  each  of  the 
answering  defendants,  absconded  and  left 
the  state  of  Washington,  and  thereupon  each 
of  these  defendants  sued  him  for  the  amount 
respectively  owing;  that  Doan  was  the  record 
owner  In  fee  of  lot  1,  block  11,  of  Alta  Vista 
addition,  and  In  each  action  against  blm 
these  defendants  attached  the  lot,  and  there- 
after obtained  judgments  against  the  attach- 
ed property,  which  was  afterwards  sold  un- 
der the  order  of  court  to  pay  the  judgments, 
each  of  these  defendants  becoming  a  pur- 
chaser for  the  amount  of  his  judgment;  that 
on  the  28th  day  of  November,  1906,  the  plain- 
tiff in  this  actlcn,  claiming  to  be  the  owner 
and  holder  of  the  mortgage,  for  the  consid- 
eration of  $660  released  from  the  lien  of 
the  mortgage  the  lots  in  the  land  company's 
addition,  thereby  leaving  the  single  lot  in 
Alta  Vista  addition,  which  was  attached  by 
these  defendants,  to  be  alone  charged  with 
the  balance  due  upon  the  mortgage,  to  wit 
$1,682.47;  that  thereupon  the  plaintiff  brought 
this  suit  to  foreclose  the  mortgage  against 
the  one  lot  in  Alta  Vista  addition,  and  not 
against  any  of  the  others  covered  by  the 
mortgage;  that  the  lots  which  were  released 
from  the  mortgage  are,  and  at  all  times  have 
been,  of  the  aggregate  value  of  $4,000,  while 
the  remaining  lot  Is,  and  at  all  times  has 
been,  of  the  value  of  $1,250,  and  no  more; 
that  at  and  prior  to  the  time  the  plaintiff 
released  the  four  lots  from  the  lien  of  the 
mortgage  he  had  full  and  actual  notice  and 
knowledge  that  each  of  these  defendants  was 
a  judgment  creditor  of  Doan  and  that  he  had 
a  valid  attachment  and  judgment  against  the 
un  re  leased  lot;  that  he  also  knew  that  the 
combined  property  covered  by  the  mortgage 
was  ample  to  pay  the  mortgage  debt  and  all 
of  the  indebtedness  of  Doan,  but  that  the  un- 
released  lot,  against  which  he  knew  the 
defendants  had  attachment  judgments,  was 
not  sufficient  to  pay  even  the  balance  due 
on  the  mortgage.  It  is  also  alleged  that  at 
the  time  the  action  was  commenced  the  plain- 
tiff had  no  Interest  In  the  mortgage,  but  that, 
for  the  purpose  of  cheating  and  defrauding 
the  defendants  and  other  creditors  of  Doan, 
the  plaintiff  and  the  defendant  Peters  con- 
spired together  and  caused  said  release  to 
be  made;  that  they  caused  it  to  appear  that 
there  was  a  balance  due  on  the  mortgage 
which  was  a  valid  lien  upon  the  unreleased 
lot,  and  In  pursuance  of  such  fraudulent  con- 
spiracy they  caused  this  action  to  be  com- 
menced, whereas  in  truth  the  mortgage  had 
been  fully  paid  and  satisfied;  that  for  the 
purpose  of  effectuating  the  fraud  Doan  and 
Peters  caused  the  mortgage  to  be  assigned 
to  the  plaintiff,  notwithstanding  it  was  fully 
paid;  and  that  they  procured  the  plaintiff 
to  release  all  the  property  covered  by  the 
mortgage,  except  that  which  was  attached 
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by  these  defendants.  The  plaintiff  Interposed 
general  demurrers  to  the  above-stated  de- 
fenses, and  the  demurrers  were  sustained  by 
the  court  The  defendants  declined  to  plead 
further,  and  at  the  trial  they  offered  general- 
ly to  make  proof  In  support  of  their  affirma- 
tive defenses,  which  was  refused.  Judgment 
was  entered  foreclosing  the  mortgage  against 
the  one  lot  In  Alta  Vista  addition  for  the  sum 
of  $1,779.77  and  costs,  and  barring  all  rights 
of  all  tbe  defendants  therein.  The  defend- 
ants Robinson  and  Cars  tens  Packing  Com- 
pany have  appealed. 

Many  errors  are  assigned  upon  the  intro- 
duction of  evidence  and  upon  the  findings 
made  by  the  court  The  extended  discussion 
required  to  pass  upon  all  of  these  we  be- 
lieve is  unnecessary,  In  view  of  the  result 
which  we  think  must  be  reached  on  the  ap- 
peal. We  shall  confine  our  discussion  to  the 
assignments  that  the  court  erred  in  sustain- 
ing the  demurrers  to  the  appellants'  affirma- 
tive defenses  and  in  refusing  to  hear  testi- 
mony at  the  trial  In  support  of  such  defenses. 
It  appears  to  us  that  to  state  the  case  as 
we  have  done  above  is  Its  own  argument  to 
the  extent  of  showing  that  the  judgment 
must  at  least  be  reversed.  It  seems  mani- 
fest that  It  was  error  to  sustain  a  general 
demurrer  to  an  answer  In  a  foreclosure  case 
which  alleged  that  the  mortgage  had  been  in 
fact  fully  paid  and  satisfied,  and  that  the 
attempted  foreclosure  of  such  satisfied  mort- 
gage was  being  maintained  as  the  result  of 
a  fraudulent  conspiracy  to  eliminate  other 
valid  liens  against  a  part  of  the  mortgaged 
property.  It  was  equally  erroneous  to  re- 
fuse the  admission  of  testimony  in  support 
of  such  allegations.  The  argument  is  made 
by  the  respondent  that  the  allegations  are  too 
■general  and  In  the  nature  of  conclusions,  but 
we  think  this  argument  is  not  well  taken. 
Sufficient  facts  were  stated  to  withstand  a 
general  demurrer  and  also  to  call  for  the  ad- 
mission of  testimony. 

Another  question  Involved  In  the  overrul- 
ing of  the  demurrers  and  in  the  refusal  of 
testimony  in  support  of  the  answers  Is  im- 
portant It  is  the  contention  of  the  appel- 
lants that  neither  the  mortgagee  nor  his  as- 
signee could  release  a  part  of  the  mortgaged 
land  and  throw  the  whole  burden  upon  the 
remaining  part  in  view  of  the  fact  that  the 
holder  of  the  mortgage  knew  that  the  re- 
maining part  had  been  sold  for  the  satisfac- 
tion of  valid  liens  which  had  attached  subse- 
quent to  the  mortgage.  This  contention  of 
the  appellants  is  well  sustained  by  the  au- 
thorities. It  will  be  remembered  that  the 
answers  In  the  case  at  bar  alleged  that  the 
value  of  the  released  property  has  at  all 
times  been  $4,000;  that  the  sum  paid  upon 
the  mortgage  debt  was  $550,  leaving  a  bal- 
ance due  thereon  of  $1,682.47,  while  the  un- 
released  property,  which  was  alone  subject  to 
appellants'  junior  liens,  was  worth  but  $1,250. 
•Under .  such  circumstances,  the  mortgagee 


having  actual  notice  and  knowledge  of  sub- 
sequent liens  against  a  part  of  the  mortgaged 
property,  when  he  released  a  part  not  af- 
fected by  the  junior  Hens,  thereby  released 
and  discharged  those  parcels  which  are  sub- 
sequently liable  to  the  following  effect  and 
extent:  "If  the  value  of  the  parcel  released 
equals  the  mortgage  debt  then  all  the  sub- 
sequent parcels  are  wholly  relieved  from  lia- 
bility ;  if  the  value  Is  less  than  the  mortgage 
debt  the  subsequent  parcels  can  at  most  be 
liable  In  their  order  only  for  the  excess  of 
the  debt  over  such  value."  8  Pomeroy's  Bq. 
Jur.  (2d  Ed.)  5  1226.  The  rule  Is  also  stated 
as  follows  in  2  Jones  on  Mortgages  (5th  Ed.) 
§  1631:  "If  the  mortgagee,  having  notice  of 
successive  alienations  of  parts  of  the  mort- 
gaged premises,  has  released  a  part  which  is 
primarily  liable  for  the  payment  of  the  debt 
be  cannot  charge  the  other  portions  of  the 
premises  with  the  payment  of  It  without  first 
deducting  the  valne  of  the  part  released, 
and  he  must  make  this  deduction  before  pro- 
ceeding to  sell  the  other  portions.  If  that 
value  equals  the  entire  debt  he  must  bear" 
the  loss,  as  he  cannot  then  resort  to  the  first 
lot  sold.  If  it  is  equal  to  a  part  of  the  debt 
only,  he  may  resort  to  the  lot  sold  for  tbe 
deficiency."  Many  decisions  are  cited  by  the 
above  text-writers  which  support  their  epit- 
omized statements  of  the  rule.  In  Iglehart 
v.  Crane  &  Wesson,  42  111.  261,  the  court  said: 
"From  this  rule  as  to  the  order  in  which 
mortgaged  premises  are  to  be  charged,  It 
follows  as  a  corollary  that  if  the  mortgagee 
with  actual  notice  of  the  facts  releases  from 
the  mortgage  that  portion  of  the  premises 
primarily  liable,  he  thereby  releases  pro 
tanto  the  portion  secondarily  liable.  When 
the  mortgage  Is  sought  to  be  enforced  against 
tbe  owner  of  the  latter,  he  can  claim  an 
abatement  of  his  liability  to  the  extent  of  the 
value  of  that  portion  which  should  have 
made  the  primary  fund."  See,  also,  Johnson 
v.  Olcott,  8  N.  J.  Eq.  561 ;  Blair  v.  Ward,  10 
N.  J.  Eq.  119 ;  Deuster  v.  McCamus,  14  Wis. 
307 ;  Guion  v.  Itnapp,  6  Paige  (N.  Y.)  35,  29 
Am.  Dec.  741. 

The  respondent  argues  that  the  allegations 
as  to  notice  are  Insufficient.  The  courts 
generally  hold  that  the  mere  record  of  sub- 
sequent conveyances  or  liens  affecting  mort- 
gaged land  is  not  sufficient  of  itself  to  charge 
the  prior  mortgagee  with  notice  of  the  ex- 
istence of  the  equities  in  favor  of  such  sub- 
sequent holders,  but  that  the  mortgagee  must 
have  actual  knowledge  thereof.  Certainly  a 
mortgagee  who  has  knowledge  in  fact  may 
not  proceed  with  Indifference  to  the  rights 
of  others  to  release  property,  and  then  rely 
upon  the  excuse  that  the  subsequent  holders 
did  not  give  him  mere  formal  notice  of  their 
rights.  Such  a  rule  would  do  violence  to 
good  conscience  and  would  bring  reproach 
upon  a  court  of  equity  as  a  tribunal  of  con- 
science. The  essence  of  this  matter  of  notice 
or  knowledge  on  the  part  of  a  mortgagee  is 
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well  stated  tn  Onion  t.  Knapp,  supra,  as  fol- 
lows: -The  right  to  have  the  lands  which 
hare  been  sold  by  the  mortgagor  charged  In 
the  Inverse  order  of  their  alienation  is  not 
strictly  a  legal,  bnt  an  equitable,  right,  and 
is  goTerned  by  those  equitable  principles  upon 
which  this  court  protects  the  rights  of  sure- 
ties or  those  who  are  standing  in  the  situa- 
tion of  sureties.  And  the  conscience  of  the 
party  who  holds  the  Incumbrance  is  not  af- 
fected unless  he  is  informed  of  the  existence 
of  the  facts  upon  which  this  equitable  right 
depends,  or  he  has  a  sufficient  notice  of  the 
probable  existence  of  the  right  to  make  It  his 
duty  to  inquire  for  the  purpose  of  ascer- 
taining whether  such  equitable  right  does  in 
fact  exist''  The  allegations  of  appellants' 
answers  are  that  respondent  had  full  and 
actual  knowledge  of  the  subsequent  attach- 
ments and  judgments,  and  of  the  sales  there- 
under. Such  is  sufficiently  the  averment  of 
a  fact  to  withstand  a  general  demurrer  and 
to  authorize  the  introduction  of  proof.  Great- 
er particularity  of  averment  would  practical- 
ly amount  to  a  pleading  of  the  evidence,  and 
if  more  specific  statement  were  desired  it 
could  not  properly  have  been  effected  by  de- 
murrer, but  rather -by  motion,  if  respondent 
was  entitled  to  more  definite  statement  The 
sufficiency  of  the  proof  to  establish  actual 
knowledge  must  be  determined  after  it  has 
been  introduced. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to 
vacate  the  judgment  and  overrule  the  de- 
murrers to  the  answers. 

FULLERTON,  MOUNT,  and  GROW,  JJ., 
concur. 


JURIST  v.  CITY  OP  SEATTLE. 

(Supreme  Court  of  Washington.    Aug.  17, 
1908.) 

1.  Municipal  Corporations  —  Special  As- 
sessment Warrants — City's  Liability. 

Special  assessment  warrants  issued  by  the 
city  of  Seattle  for  local  improvements  are  not 
obligations  of  the  city ;  bat  the  holders  are  re- 
quired to  look  solely  to  the  special  fond  for  pay- 
ment thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  8  1891.] 

2.  Sams  —  Diversion  of  Fund  — Nature  of 
City's  Liability  —  Action  —  Presentment 
of  Claim. 

Where  the  city  of  Seattle  wrongfully  divert- 
ed a  special  assessment  fund  without  paying 
warrants  outstanding  against  it,  the  city  there- 
by became  liable  ex  delicto  in  damages  to  the 
owners  of  such  warrants  to  the  extent  of  such 
diversion  only,  for  which  the  warrant  owners 
were  bound  to  present  claims  within  30  days 
after  the  same  accrued,  under  the  express  pro- 
visions of  Seattle  City  Charter,  art  4,  8  29.  in 
order  to  maintain  an  action  therefor  against 
the  city. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  86,  Municipal  Corporations,  8  2193.] 

Appeal  from  Superior  Court  King  Coun- 
ty; Mitchell  Gilliam,  Judge, 


Action  by  John  S.  Jurey  against  the  city  of 
Seattle.  Judgment  for  defendant  and  plain- 
tiff appeals.  Affirmed. 

Ralph  Simon,  Louis  H.  Legg,  and  John  8. 
Jurey,  for  appellant  Scott  Calhoun  and  EL 
D.  Hughes,  for  respondent 

MOUNT,  J.  This  action  was  brought 
against  the  ciiy  of  Seattle  to  recover  the 
amount  of  a  special  assessment  warrant  on 
the  ground  that  the  city  negligently  and 
wrongfully  permitted  the  fund  to  become  de- 
pleted, and  had  paid  warrants  drawn  on  said 
fund  subsequent  to  plaintiff's  warrant  leav- 
ing plaintiff's  warrant  unpaid.  The  trial 
court  sustained  a  demurrer  to  the  complaint 
upon  the  ground  that  the  complaint  failed 
to  state  a  cause  of  action,  and  dismissed  the 
action.  The  plaintiff  appeala 

The  facts  as  alleged  are- in  substance  as 
follows:  In  June,  1890,  an  ordinance  was 
passed  providing  for  the  improvement  of 
Rainier  street  and  creating  a  local  improve- 
ment district  to  pay  therefor.  Assessments 
were  levied  upon  the  property  of  the  district 
and  a  special  fund  was  created.  Into  which 
the  assessments  were  paid  as  collected.  War- 
rants were  Issued  against  this  fund  and  de- 
livered to  the  contractor  In  payment  for  the 
improvement  These  warrants  upon  their 
face  recited  that  they  were  payable  only  out 
of  the  special  fund  and  constituted  no  liabil- 
ity against  the  city.  Tbe  assessment  became 
delinquent  on  February  28,  1891,  and  on  Jan- 
uary 3,  1891,  the  warrant  in  question  was 
presented  and  not  paid  for  want  of  funds. 
Again,  in  1904,  the  warrant  was  presented  by 
the  appellant  and  payment  refused  for  the 
same  reason.  In  1908  this  action  was  begun. 
The  allegations  upon  which  the  appellant 
seeks  to  charge  the  city  are  as  follows:  "That 
the  defendant  city  undertook  and  agreed  with 
tbe  owners  and  holders  of  tbe  said  warrants, 
and  it  was  Its  duty,  under  and  by  virtue  of 
tbe  laws  of  the  state  of  Washington,  said  Or- 
dinance No.  1,394,  the  charter  and  ordinances 
of  the  defendant  city,  and  the  said  contract 
for  the  making  of  said  Improvements,  to  pro- 
ceed with  all  reasonable  diligence,  care,  and 
caution  to  collect  the  said  assessments,  in- 
terest and  penalty  made  upon  the  said  prop- 
erty included  within  the  said  district  for  the 
payment  of  said  improvement  and  pay  the 
same  into  the  said  special  fund,  and  pay  out 
the  same  upon  the  said  warrants  issued  and 
delivered  against  said  fund  as  aforesaid,  for 
the  payment  of  said  improvement  according 
to  and  in  the  order  of  the  issue,  number,  and 
preference  right  of  payment  of  said  war- 
rants; that  pursuant  thereto  the  defendant 
city  did  collect  and  receive  certain  of  the  as- 
sessments aforesaid  upon  certain  of  the  prop- 
erty within  said  district,  and  assessed  as 
aforesaid,  in  cash  and  cash  value,  and  paid 
the  same  into  the  said  special  fund,  or  ap- 
plied the  same  on  account  thereof,  and  did 
commence  suits  to  foreclose  the  lien  of  the  re- 


Digitized  by 


108 


07  PACIFIC  REPORTER, 


(Wash. 


matnder  of  Bald  assessments  upon  the  re- 
mainder of  the  said  property  bo  assessed  and 
within  said  district,  and  to  collect  the  same, 
bnt  failed,  neglected,  and  refused  to  diligent- 
ly prosecute  said  suits,  and  to  prosecute  said 
suits  at  all,  and  carelessly  and  negligently 
and  wrongfully  compromised  and  settled  the 
said  suits,  and  the  Judgments  rendered  In 
some  thereof,  and  all  of  the  remainder  of 
unpaid  assessments  for  said  Improvement, 
for  sums  far  less  than  the  amount  due  and 
collectible  on  said  assessments  sued  on,  or 
compromised  and  settled,  and  carelessly  and 
negligently  and  wrongfully  In  such  compro- 
mises and  settlements  released  and  discharg- 
ed the  property  Included  within  said  district, 
and  upon  which  the  assessments  so  compro- 
mised and  settled  were  levied  and  a  Hen, 
from  the  lien  of  such  assessments  thereon, 
and  carelessly  and  negligently  and  wrongful- 
ly caused  and  suffered  the  balance  of  the 
principal,  interest,  and  penalty  due  and  col- 
lectible on  said  assessments  on  said  property, 
together  with  the  Hen  thereof  on  said  proper- 
ty, to  be  wholly  and  totally  released,  dis- 
charged, destroyed,  and  lost;  that  the  de- 
fendant city  carelessly  and  negligently  and 
wrongfully  paid  out  of  said  special  fund  In- 
terest on  warrants  against  the  same  to  the 
amount  of  more  than  $100  In  excess  of  the 
sum  lawfully  and  rightfully  due  and  owing 
on  such  account;  that  the  defendant  city 
carelessly  and  negligently  and  wrongfully. 
In  the  settlements  and  compromises  afore- 
said, received  and  accepted  as  cash  warrants 
issued  against  said  special  fund  subsequent 
in  date,  number,  and  preference  right  of  pay- 
ment to  the  said  warrant  owned  by  plaintiff ; 
that  by  reason  and  because  of  the  negligent 
and  careless  and  wrongful  acts  of  the  defend- 
ant city  aforesaid,  and  the  release  and  dis- 
charge of  the  Hen  of  such  assessments  upon 
the  property  within  said  district,  more  than 
the  sum  of  $0,494.29  remaining  due  and  col- 
lectible as  principal,  interest,  and  penalty  on 
the  said  assessments  has  been  wholly  and  to- 
tally destroyed  and  lost  to  the  said  special 
fund,  and  to  the  owners  and  holders  of  said 
warrants,  and  which  said  sum  so  destroyed 
and  lost  to  said  special  fund  Is  more  than 
sufficient  to  pay  in  full  all  of  the  principal 
and  interest  due  and  payable  upon  all  of  the 
outstanding  and  unpaid  warrants  issued  as 
aforesaid  against  said  special  fund,  prior  in 
date  of  Issuance,  number,  and  preference 
right  of  payment  to  the  said  warrant  held  by 
plaintiff,  and  to  pay  in  full  the  balance  of 
principal  and  interest  due  and  payable  on 
the  said  warrant  owned  by  plaintiff;  that 
the  defendant  city  carelessly  and  negligently 
and  wrongfully  paid  out  and  applied  to  the 
payment,  satisfaction,  and  cancellation  of 
warrants  issued  against  said  special  fund  as 
aforesaid,  and  subsequent  in  date  of  issu- 
ance, number,  and  preference  right  of  pay- 
ment, to  the  said  warrant  held  by  plaintiff, 
cash  and  cash  value,  received  and  accepted 
by  the  defendant  city  in  the  compromises  and 


settlements  of  assessments  aforesaid,  and  col- 
lections on  said  assessments,  more  than  the 
sum  of  $2,567.46,  and  more  than  sufficient  to 
pay  in  full  all  of  the  principal  and  Interest 
due  and  payable  on  all  of  the  outstanding 
and  unpaid  warrants  Issued  as  aforesaid 
against  said  special  fund,  prior  in  date  of  is- 
suance, number,  and  preference  right  of  pay- 
ment to  the  warrant  so  held  by  plaintiff,  and 
to  pay  in  full  the  balance  of  principal  and  in- 
terest due  and  payable  on  the  said  warrant 
held  by  plaintiff." 

According  to  the  allegations  of  the  com- 
plaint the  depletion  of  the  fund  arose  from 
four  causes:  (1)  The  failure  of  the  city  to 
collect  certain  assessments;  (2)  the  compro- 
mising of  other  assessments,  so  that  only  a 
part  thereof  waB  paid  into  the  fund ;  (8)  the 
payment  of  warrants  subsequent  In  order  of 
right  to  that  owned  by  plaintiff;  and  (4)  the 
acceptance  of  warrants  in  payment  of  as- 
sessments. It  is  by  reason  of  these  alleged 
wrongful  and  negligent  acts  that  the  appel- 
lant now  seeks  to  hold  the  city  liable  for  the 
amount  of  the  warrant  in  question.  The  com- 
plaint does  not  allege  that  any  claim  for 
damages  was  presented  to  the  city  prior  to 
the  bringing  of  this  action.  The  city  charter 
provides  as  follows:  "Ail  claims  for  dam- 
ages against  the  city  must  be  presented  to 
the  city  council  and  filed  with  the  clerk  with- 
in thirty  days  after  the  time  when  such  claim 
for  damages  accrued,  and  no  ordinance  shall 
be  passed  allowing  any  such  claim  or  any 
part  thereof,  or  appropriating  money  or  oth- 
er property  to  pay  or  satisfy  the  same  or 
any  part  thereof  until  such  claim  has  first 
been  referred  to  the  proper  department,  nor 
until  such  department  has  made  its  report  to 
the  city  council  thereon  pursuant  to  such  ref- 
erence. AH  such  claims  for  damages  must 
accurately  locate  and  describe  the  defect 
that  caused  the  injury,  accurately  describe 
the  injury,  give  the  residence  for  one  year 
last  past  of  the  claimant,  contain  the  items 
of  damages  claimed,  and  be  sworn  to  by  the 
claimant  No  action  shall  be  maintained 
against  the  city  for  any  claim  for  damages 
until  the  same  has  been  presented  to  the  city 
council  and  sixty  days  have  elapsed  after 
such  presentation."  Article  4,  §  29,  Seattle 
City  Charter.  The  basis  of  this  action  does 
not  rest  upon  contract,  as  argued  by  the  ap- 
pellant It  rests  solely  upon  the  alleged 
wrongful  acts  of  the  city  in  receiving  and  di- 
verting the  fund  from  Its  proper  use  The 
city  was  not  liable  upon  these  special  fund 
warrants.  They  are  not  obligations  of  the 
city.  The  holders  were  required  to  look  to 
the  special  fund  solely  for  their  payment 
State  ex  rel.  Mtg.  Co.  v.  Tanner,  45  WaBh. 
348,  88  Pac  821;  Soule  v.  Ocosta  (Wash.) 
95  Pac.  1083,  and  cases  there  cited. 

When  the  city  wrongfully  diverted  such 
special  fund  from  Its  appropriate  use,  the 
city  thereby  committed  a  wrong  which  made 
It  liable  for  the  amount  of  such  diversion. 
If  the  appellant  was  damaged,  he  could  re- 
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cover  to  the  extent  of  such  diversion,  and  not 
otherwise.  Qnaker  City  National  Bank  v. 
Tacoma.  27  Wash.  250,  67  Pac.  710,  and  cases 
there  cited.  We  said  in  this  last-named  case, 
at  page  262  of  27  Wash.,  and  page  711  of  67 
Pac:  "But  It  Is  plain  that  a  city,  by  misap- 
propriating moneys  belonging  to  a  special 
fund,  does  not  render  itself  liable  to  pay  the 
warrants  drawn  upon  that  fund  as  if  they 
were  warrants  drawn  upon  Its  general  fund. 
In  other  words,  the  act  of  misappropriation 
does  not  make  sncb  special  fund  warrants 
general  fund  warrants  of  the  city.  The  city's 
liability  arises  from  its  wrongful  act,  and  Is 
measured  by  the  amount  of  the  fund  misap- 
propriated. The  remedy  of  an  Injured  party 
for  a  wrong  of  this  kind  would  ordinarily  be 
by  an  action  sounding  In  damages  for  the 
Injury  suffered.  *  *  • "  This  rule  is  not 
In  accord  with  statements  In  German-Ameri- 
can Savings  Bank  v.  Spokane,  17  Wash.  315, 
47  Pac  1103,  49  Pac  542,  88  L.  R.  A.  259,  and 
Sheafe  v.  Seattle,  18  Wash.  298,  51  Pac  385, 
to  the  effect  that  an  action  of  this  kind  arises 
.ex  contractu,  and  such  statements  In  those 
cases  must  be  considered  as  overruled. 

This  being  an  action  for  damages,  a  claim 
therefor  should  have  been  filed  within  30 
days  after  knowledge  of  the  diversion  of  the 
fund,  as  provided  for  by  the  section  of  the 
charter  above  quoted.  Poet  el  v.  Seattle,  41 
Wash.  432,  83  Pac.  1025.  The  complaint,  fall- 
ing to  allege  such  fact,  was  Insufficient 

The  judgment  Is  therefore  affirmed. 

HADLEY,  C.  J.,  and  CROW,  J„  concur. 
DUNBAR,  J.,  concurs  In  the  result  • 

FULLERTON,  J.  In  my  opinion  the  right 
to  recover  on  the  warrants  in  suit  Is  barred 
by  the  statute  of  limitations.  For  this  rea- 
son I  concur  in  an  affirmance  of  the  judg- 
ment 


HENDELMAN  v.  KAHAN  et  ux. 

(Supreme  Court  of  Washington.   Aug.  17, 
1908.) 

1.  Pleading — Admissions—  "Remains  Dub." 

Plaintiff  alleged  two  causes  of  action,  one 
to  recover  $1,000  loaned  to  defendants  at  one 
time,  and  the  other  to  recover  $200  loaned  at  a 
later  date.  Defendants  answered,  admitting  the 
receipt  of  the  money,  and  alleging  that  plaintiff 
was  indebted  to  them  for  $337  for  board  and 
lodging  and  a  further  sum  for  money  paid  by 
them  on  his  behalf.  The  answer  to  the  first 
cause  of  action  stated  that  defendants  admitted 
that  plaintiff  turned  over  to  defendants  the  sum 
of  $1,000,  "a  portion  of  which  was  to  be  regarded 
as  a  loan  to  defendants,"  but  claimed  a  right  to 
deduct  a  sufficient  sum  therefrom  to  pay  the 
amount  of  the  accrued  board.  The  answer  oth- 
erwise alleged  that  the  board  so  furnished  was 
of  the  reasonable  value  of  $30  per  month,  mak- 
ing the  value  the  sum  of  $345,  that  plaintiff  had 
paid  thereon  the  sum  of  $8,  and  that  the  bal- 
ance of  $337  "remains  due"  defendants.  Held, 
that  the  words  "remains  due"  were  equivalent 
to  an  allegation  that  such  amount  was  unpaid, 
and  that  the  answer,  therefore,  in  effect  admit- 
ted that  the  whole  sum  was  advanced  by  plain- 
tiff as  a  loan. 


2.  Monet  Lent— Instructions  —  Construc- 
tion. 

Where,  in  a  suit  for 'money  loaned,  defend- 
ants had  the  benefit  of  their  claim  before  the 
jury  that  a  portion  of  the  sum  claimed  had  not 
been  loaned,  but  had  been  intended  to  be  ap- 
plied on  an  indebtedness  to  defendants  for 
board,  an  instruction  that  defendants  in  their 
answer  admitted  that  plaintiff  loaned  them  the 
sums  of  money  sued  for  must  have  been  under- 
stood as  meaning  that  they  admitted  that  they 
actually  received  the  money  from  plaintiff,  and 
was  therefore  not  misleading  as  an  instruction 
that  they  admitted  that  they  received  the  entire 
sum  as  a  loan. 

8.  Limitation  ox  Actions— Continuous  Ac- 
count. 

Where,  in  an  action  for  money  loaned,  de- 
fendant set  up  a  counterclaim  for  board  fur- 
nished plaintiff,  which  demand  plaintiff  claimed 
was  barred  by  limitations,  and  it  appeared  that 
the  board  was  furnished  at  different  widely  dis- 
connected periods  covering  a  number  of  years, 
the  court  properly  regarded  each  time  plaintiff 
was  entertained  by  defendants  as  an  independ- 
ent transaction,  and  refused  to  charge  the  law 
of  limitations  as  applied  to  a  continuous  ac- 
count 

4.  New  Trial— Surprise. 

Where,  in  an  action  for  money  loaned,  de- 
fendants pleaded  a  set-off  for  board  furnished 
to  plaintiff,  which  plaintiff  claimed  was  furnish- 
ed gratis,  and  that  both  he  and  defendant  P. 
did  acts  of  accommodation  for  each  other,  ex- 
pecting that  the  acts  on  one  hand  would  counter- 
balance the  other,  evidence  that  plaintiff  fur- 
nished money  to  a  brother  of  P.  at  her  request 
for  which  plaintiff  claimed  no  right  to  recover, 
did  not  constitute  a  matter  of  surprise,  entitling 
defendants  to  a  new  trial  because  of  the  neces- 
sary absence  of  P.  at  the  time  of  the  trial. 

[Ed.  Note. — For  cas«s  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  ?§  177,  181.] 

5.  Trial— Reception  op  Evidence— Separa- 
tion of  Witnesses — Right  to  Testify — 
Discretion. 

A  witness  is  not  disqualified  from  testifying 
because  of  his  violation  of  a  rule  excluding  wit- 
nesses from  the  courtroom,  and  be  should  not  be 
prevented  from  testifying  unless  his  disobedience 
has  been  brought  about  by  the  consent  or  pro- 
curement of  the  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  105.] 

6.  Appeal  and  Error— Review— Competency 
of  Witnesses— Discretion. 

The  action  of  the  trial  court  in  permitting 
a  witness  who  had  violated  the  rule  to  testify 
will  not  be  reviewed,  unless  there  was  a  manifest 
abuse  of  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  g  3852.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  Louis  Hendelman  against  Bern- 
hard  Kahan  and  wife.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Belt  &  Powell,  for  appellants.  Robertson 
&  Rosenhaupt  for  respondent 

HADLEY,  C.  J.  This  Is  an  action  for  the 
recovery  of  money  alleged  to  have  been  loan- 
ed "by  the  plaintiff  to  the'  defendants.  There 
are  two  causes  of  action.  The  first  alleges 
that  $1,000  was  loaned  at  one  time,  and  the 
second  that  $200  was  loaned  at  a  later  date. 
Judgment  was  demanded  for  $1,200  and  ac- 
crued interest  The  defendants  answered, 
admitting  the  receipt  of  the  money,  and  they 
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affirmatively  alleged  that  the  plaintiff  is  In- 
debted to  them  for  board  and  lodging  In  the 
sum  of  $337,  and  In  the  further  sum  of  $64.80 
for  money  paid  by  them  In  his  behalf,  making 
a  total  of  $401.80,  which  they  claim  should  be 
deducted  from  the  amount  claimed  by  the 
plaintiff.  The  plaintiff  concedes  that  the 
$64.80  should  be  credited  to  the  defendants, 
but  denies  that  any  sum  le  owing  for  board. 
He  denies  that  he  was  at  the  home  of  the  de- 
fendants for  as  long  periods  as  they  allege, 
and  says  It  was  expressly  understood  that 
he  was  there  as  a  guest  only.  He  also  Inter- 
poses the  plea  of  the  statute  of  limitations 
against  the  claim  for  board  and  lodging.  The 
cause  was  tried  before  a  jury,  and  a  verdict 
was  returned  for  the  plalntlfT  in  the  sum 
of  $1,124.10.  Judgment  was  entered  for  that 
amount,  and  the  defendants  have  appealed. 

It  Is  assigned  that  the  court  erred  In  In- 
structing the  jury  that  the  appellants  admit- 
ted that  the  sums  advanced  were  advanced 
as  loans.  The  answer  to  the  second  cause  of 
action  expressly  admits  that  the  sum  of  $200 
was  advanced  as  a  loan.  The  answer  to  the 
first  cause  of  action,  however,  states  that  ap- 
pellants admit  that  respondent  turned  over 
to  appellants  "the  sum  of  $1,000  on  or  about 
the  25th  day  of  July,  1906,  a  portion  of  which 
was  to  be  regarded  as  a  loan  to  defendants." 
For  the  purpose  of  avoiding  the  force  of  the 
statute  of  limitations  as  to  at  least  a  part 
of  the  account  for  board,  the  appellants  now 
claim  that  when  the  money  was  paid  to  them 
It  was  understood  that  they  should  deduct 
a  sufficient  sum  to  pay  the  amount  of  accrued 
board.  Hence  the  reason  for  the  allegation 
in  the  answer  that  a  part  only  was  regarded 
as  a  loan.  It  Is  appellants'  contention  now 
that  when  the  money  was  advanced  to  them 
the  account  for  board  was  thereby  paid,  that 
no  indebtedness  for  the  board  thereafter  ex- 
isted, but  that  the  amount  loaned  was  re- 
duced by  the  amount  necessary  to  liquidate 
the  board  account  If  the  language  above 
quoted  from  the  answer  may  be  said  to  sup- 
port appellants'  present  contention  in  this 
regard,  its  force  is  entirely  neutralized  by 
the  following  allegation  In  the  affirmative 
part  of  the  answer:  "That  the  room  and 
board  so  furnished  by  defendants  to  plaintiff, 
was  furnished  at  plaintiff's  request,  and  was 
of  the  reasonable  value  of  $30  per  month, 
making  the  value  thereof  the  sum  of  $346, 
that  plaintiff  has  paid  thereon  the  sum  of 
$8,  and  that  the  balance  of  $337  remains  due 
defendants."  Thus  It  was  positively  averred 
that  the  board  account  "remains  due,"  which 
is  the  equivalent  of  saying  that  it  Is  unpaid. 
If  It  Is  unpaid,  then  no  part  of  the  money  ad- 
vanced was  applied,  upon  the  board  account, 
and  It  was  all  loaned  in  fact  Therefore  the 
effect  of  the  whole  answer  is  to  admit  that 
the  whole  sum  was  advanced  as  a  loan,  and 
the  court  did  not  err  In  Its  statement  to  the 
jury  upon  that  subject.  It  is  urged  that  the 
statement  was  a  comment  upon  the  facts,  for 
the  reason  that  the  fact  that  the  whole 


amount  was  loaned  was  disputed.  We  have 
seen  that  it  was  not  properly  an  issue  under 
the  pleadings.  But  In  any  event  appellants 
had  the  benefit  of  the  contention  before  the 
Jury,  and,  even  tf  it  were  a  proper  contention 
to  make  under  the  pleadings,  still  we  think 
the  remark  did  not  confuse  the  jury  upon  the 
subject  but  that  when  the  court  said,  "The 
defendants  In  their  answer  admit  that  the 
plaintiff  loaned  them  these  two  sums  of  mon- 
ey," it  must  have  been  understood,  under  the 
evidence  and  the  whole  environment  of  the 
case,  as  meaning  that  they  admitted  that 
they  actually  received  the  money  from  the 
respondent 

It  Is  next  urged  that  the  court  erred  in  its 
instructions  on  the  subject  of  the  statute  of 
limitations.  The  instruction  in  effect  was 
that  a  lapse  of  three  years  would  defeat  re- 
covery upon  the  open  account  unless  a  pay- 
ment was  made  which  revived  the  liability. 
The  complaint  Is  that  the  court  did  not  in- 
struct as  to  the  law  In  the  case  of  a  contin- 
uous account  to  the  effect  that  the  statute 
begins  to  run  from  the  close  of  the  transac- 
tion or  account  When  exception  was  taken 
to  this  instruction,  the  court  made  the  fol- 
lowing remark:  "I  thought  of  that;  but  It 
seemed  to  me  from  the  evidence  that  the  dif- 
ferent periods  In  which  the  plaintiff  boarded 
there  were  entirely  disconnected.  There  was 
no  evidence  whatever  that  there  was  one 
continuous  transaction.  If  there  had  been, 
I  should  have  submitted  that  phase  of  the 
law."  We  think  the  view  of  the  trial  court 
above  expressed,  is  correct  The  periods  cov- 
ered a  number  of  years,  and  were  so  Infre- 
quent and  so  far  removed  from  each  other 
that  they  became  independent  transactions, 
and  precluded  the  idea  that  they  were  parts 
of  one  continuous  transaction,  or  that  they 
created  one  continuous  account 

The  third  and  last  assignment  of  error  is 
that  the  court  denied  appellants'  motion  for 
new  trial  on  the  alleged  ground  of  accident 
surprise,  and  misconduct.  It  is  argued  that 
appellants  were  surprised  by  the  testimony 
of  respondent  to  the  effect  that  he  furnished 
money  to  a  young  brother  of  appellant  Paul- 
ina Kahan,  and  at  the  latter's  request  for 
the  purpose  of  assisting  him  to  come  from 
New  York  to  Spokane — a  matter  not  mention- 
ed In  the  pleadings.  It  is  claimed  that  the 
necessary  absence  of  appellant  Paulina  Ka- 
han at  the  time  of  the  trial  placed  appellants 
at  such  a  disadvantage  that  this  testimony 
should  be  treated  as  a  material  surprise  to 
them.  The  testimony  was  not  given  by  way 
of  charging  the  amount  against  appellants 
for  recovery  in  this  action,  but  simply  by  way 
of  illustration  to  show  that  the  respondent 
and  appellant  Paulina  Kahan,  who  are  cous- 
ins, did  acts  of  accommodation  for  each  oth- 
er, merely  expecting  that  the  acts  upon  the 
one  hand  would  compensate  for  those  upon 
the  other,  without  the  creation  of  any  legal 
liability  either  way,  and  that  the  board  of 
respondent  was  furnished  and  accepted  is 
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tills  manner.  It  was  also  by  way  of  showing 
that  the  mutual  matters  which  had  been 
treated  as  actual  accounts  had  been  settled, 
with  the  exception  of  the  matters  sued  upon 
In  this  action.  The  testimony  simply  had 
the  effect  to  support  respondent's  denial  of 
any  liability  for  board,  and  did  not  furnish 
any  ground  for  surprise  sufficient  to  author- 
ise a  new  trial. 

In  connection  with  the  last  assignment  of 
error  the  young  brother  of  appellant  Paulina 
Kahan  was  permitted  to  testify  that  money 
was  furnished  to  him  by  respondent  at  the 
sister's  request,  and  it  is  claimed  that  he  vio- 
lated the  rule  of  exclusion  from  the  court- 
room, which  had  been  applied  to  witnesses 
from  the  beginning  of  the  trial.  It  Is  argued 
that  he  was  kept  in  the  courtroom  by  the 
respondent,  and  that  it  amounted  to  miscon- 
duct on  the  tatter's  part  The  rules  of  de- 
cision applicable  to  such  a  situation  are  col- 
lectively stated  as  follows:  "With  regard  to 
the  effect  of  disobeying  an  order  putting  a 
witness  under  the  rule  upon  the  competency 
of  such  witness  to  testify,  the  decisions  seem 
to  be  in  irreconcilable  conflict  Some  hold 
that  It  Is  discretionary  with  tbe  judge  to  al- 
low or  forbid  a  disobedient  witness  to  testify, 
and  that  the  action  of  the  court  is  not  assign- 
able as  error.  Others  expressly  declare  that 
the  court  has  no  power,  merely  for  disobedi- 
ence to  its  order  of  separation,  to  forbid  the 
examination  of  a  witness.  The  better  rule 
appears  to  be  that  the  witness  should  not  be 
disqualified  by  the  disobedience,  but  that  his 
examination  should  in  all  cases  be  allowed,  at 
least  where  tbe  party  calling  him  is  guiltless 
of  any  connivance  In  his  disobedience.  If, 
however,  It  appears  that  the  witness  has  dis- 
obeyed by  the  consent  or  procurement  of  the 
party,  the  court  may  very  properly  exclude 
him."  21  Bncy.  PI.  &  Pr.  pp.  987-989.  It  will 
be  seen  that  in  no  Instance  Is  the  witness  dis- 
qualified from  testifying,  and  he  should  not 
be  prevented  from  doing  so  unless  bis  diso- 
bedience has  been  through  the  consent  or  pro- 
curement of  the  party,  and  in  that  case  tbe 
court  may  properly  exclude  him ;  but  the  re- 
fusal to  do  so  Is  a  matter  of  discretion,  which 
will  not  be  reviewed,  unless  there  Is  a  mani- 
fest abuse  of  discretion  on  the  part  of  the 
court  The  record  here  does  not  show  such 
abuse  of  discretion. 

Tbe  new  trial  was  properly  denied,  and  the 
judgment  Is  affirmed. 

FULLBRTON,  CROW,  ROOT,  and  MOUNT, 
J  J.,  concur. 


BELNAP  v.  CONDON  et  si 

(Supreme  Court  of  Utah.    Aug.  4,  1906.) 

L  Mechanics'  Limb- Right  to  Lien— Con- 
bent  or  O w  res — Authority  or  Vendee  to 
Bind  Vehdor. 
Com  p.  Laws  1907,  §  1372,  provides  that 
mechanics,  materialmen,  etc,  shall  have  liens 
on  the  lands  of  the  owner  for  which  labor  or 


material  Is  furnished  or  service  Is  rendered, 
whether  at  the  instance  of  the  owner  or  of  any 
other  person  acting  by  his  authority  or  under 
him  as  agent  contractor,  or  otherwise.  Held, 
that  the  interest  of  the  vendor  of  land  in  posses- 
sion of  the  vendee  under  contract  of  sale  was 
not  subject  to  a  materialman's  lien  for  materials 
furnished  to  the  vendee  for  the  construction  of 
a  building  thereon,  unless  the  vendee  had  ex- 
press or  Implied  authority  from  the  vendor  to 
bind  her  interest,  or  there  was  subsequent  ratifi- 
cation of  the  vendee's  acts  by  such  vendor.* 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  f  81.] 
2.  Same— Agency— Evidence. 

Where  It  Is  sought  to  charge  a  vendor's 
interest  in  land  with  a  materialman's  lien  for 
materials  furnished  to  the  vendee  to  construct  a 
building  on  the  land,  the  relation  of  principal 
and  agent  between  the  vendor  and  vendee  may 
be  shown  by  any  parol  agreement  between  them 
from  which  the  authority  given  by  the  vendor  to 
the  vendee  to  improve  the  property  may  direct- 
ly appear  or  be  inferred. 

8.  Sams  —  Expectation  —  Permission  to  Im- 
prove. 

Mere  expectation  by  a  vendor  that  the  ven- 
dee in  possession  will  make  improvements  on 
the  land,  or  mere  permission  to  the  vendee  to 
make  improvements,  or  mere  knowledge  or  ac- 
quiescence therein,  is  insufficient  to  charge  the 
vendor's  interest  with  a  lien  for  materials  fur- 
nished the  vendee  to  make  such  improvements, 
under  Com  p.  Laws  1907,  S  1372,  giving  a  lien 
for  materials  furnished,  whether  at  the  instance 
of  the  owner,  or  of  any  ether  person  acting  by. 
his  authority  or  under  him,  as  agent  contractor, 
or  otherwise. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  34,  Mechanics'  Liens,  |  81.] 

4.  Same— Changs  or  Account. 

Where  plaintiff  furnished  lumber  to  a  ven- 
dee of  certain  land,  to  be  used  thereon  on  the 
credit  of  the  vendee  alone,  plaintiff,  upon  in- 
forming himself  as  to  the  true  state  of  the  title 
to  the  land,  after  having  delivered  it  to  the  ven- 
dee, could  not  change  the  account  charged  on 
bis  books  to  the  vendee,  so  as  to  Include  the 
vendor  therein,  without  her  consent 

Appeal  from  District  Court  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

Suit  by  Hyrum  Belnap  against  Lizzie  Con- 
don and  another.  From  a  judgment  for 
plaintiff  against  defendant  F.  W.  Becker,  and 
In  favor  of  defendant  Condon,  plaintiff  ap- 
peals. Affirmed. 

J.  D.  Skeen,  for  appellant  J.  H.  De  Vine 
and  J.  N.  Kimball,  for  respondents. 


FRICK,  X  The  appellant  Instituted  this 
action  to  foreclose  a  mechanic's  Hen.  In  his 
complaint  be  In  substance  alleges  that  the  re- 
spondents were  Indebted  to  him  In  tbe  sum 
of  9218.61  for  a  balance  due  for  certain  ma- 
terials furnished  by  him  to  them  at  their 
special  Instance  and  request  to  be  used  In  the 
construction  of  a  certain  building  to  be  erect- 
ed upon  certain  premises  which  are  de- 
scribed In  the  complaint  and  that  said  ma- 
terials were  furnished  between  the  29th  day 
of  August  and  the  26th  day  of  October,  1904, 
and  were  used  for  the  purposes  aforesaid. 
These  allegations  are  followed  by  the  usual 
allegations  in  such  cases  with  respect  to  the 


•Morrow  v.  Msrritt,  If  Utah,  412,  51  Pao.  667. 
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filing  of  a  notice  of  Intention  to  claim  a  lien 
upon  the  premises  in  Question  and  with  a 
prayer  for  foreclosure  of  the  lien.  The  re- 
spondent Becker  made  no  appearance  in  the 
action,  and  default  was  entered  against  him. 
The  respondent  Mrs.  Lizzie  Condon  answered 
the  complaint,  in  which  she  denied  that  she 
was  indebted  to  plaintiff,  or  that  she  pur- 
chased or  authorized  the  purchase  of  the 
material  for  the  purposes  aforesaid,  or  for 
any  purpose,  and  alleged  that  she  is,  and 
prior  to  the  alleged  furnishing  of  said  ma- 
terials was,  the  owner  of  the  premises  de- 
scribed in  the  complaint;  that  she,  prior  to 
said  time,  had  sold  said  premises  to  the 
respondent  Becker,  and  had  agreed  to  con- 
vey the  same  to  him  upon  payment  of  the 
purchase  price  therefor;  and  that  no  part 
of  the  purchase  price  had  been  paid. 

Upon  a  hearing  the  court  found  the  facts 
to  be  substantially  as  follows:  (1)  That  the 
respondent  Mrs.  Lizzie  Condon  was  not  in- 
debted to  the  appellant  in  any  sum.  (2)  That 
she  was  at  all  times  mentioned  in  the  com- 
plaint the  owner  in  fee  of  the  premises  set 
forth  in  the  complaint;  that  she  at  no  time 
requested  the  appellant,  or  any  one  acting  In 
his  behalf,  to  furnish  any  material  for  the 
purposes  of  erecting  a  building  upon  the 
premises  described  in  the  complaint  (3)  That 
on  the  4th  day  of  August,  1904,  said  Lizzie 
Condon  entered  into  an  agreement  with  the 
respondent  Becker  and  wife,  whereby  she 
sold  the  premises  described  in  the  complaint 
to  sa  id  Beckers,  and  upon  the  payment  of 
the  purchase  price  she  agreed  to  convey  the 
same  to  them  by  proper  deed  of  conveyance. 
(4)  That  no  part  of  the  purchase  price  was 
paid  upon  said  agreement.  (5)  That  at  and 
for  a  long  time  prior  to  the  time  that  said 
material  was  furnished  said  Lizzie  Condon 
was  the  owner  in  fee  of  said  premises,  and 
that  during  all  of  said  time  the  deed  evi- 
dencing the  title  In  her  was  of  record  in 
Weber  county,  Utah,  where  the  land  is  sit- 
uate. (6)  That  appellant  furnished  lumber 
and  material  to  respondent  Becker  of  the 
value  of  $281.61,  but  that  no  part  thereof  was 
furnished  or  delivered  to  said  Lizzie  Condon, 
and  that  she  never  promised  to  pay  said  Bel- 
nap,  or  any  one  for  him,  for  said  lumber  or 
material.  There  are  further  findings,  but  It 
Is  not  deemed  necessary  to  mention  them 
here.  Upon  these  findings  the  court  made 
conclusions  of  law  and  entered  judgment 
against  the  respondent  Becker  for  the  amount 
claimed  by  appellant,  and  in  favor  of  re- 
spondent lizzie  Condon,  and  awarded  her 
costs. 

The  appellant  now  insists  that  the  court 
erred  in  making  findings  1,  2,  and  6  upon  the 
ground  that  the  evidence  does  not  support 
such  findings,  or  any  of  them.  The  evidence 
upon  which  these  findings  are  based,  briefly 
stated,  shows  that  some  time  in  July,  1904, 
the  respondent  Becker  and  his  wife  orally 
agreed  to  purchase  the  premises  in  question 


from  the  respondent  Lizzie  Condon  for  the 
agreed  price  of  $625.   On  the  1st  day  of 
August  following  Lizzie  Condon  entered  Into 
a  written  contract  with  said  Becker  and  his 
wife,  whereby  she  agreed  to  convey  said  real 
estate  to  said  Beckers  upon  the  payment  of 
said  sum  of  $625,  $25  of  which  was  to  be 
paid  then,  and  the  remainder  on  the  1st  day 
of  August,  1909,  with  interest  at  6  per  cent 
per  annum.    It  further  appears  from  the 
evidence  that  the  respondent  Becker  is  a 
carpenter,  and  at  the  time  of  the  purchase 
told  Mrs.  Condon  that  he  wanted  to  build 
a  shanty  upon  the  property  during  the  fall 
of  1904,  and  that  he  Intended  to  build  a 
better  house  on  it  the  year  following;  that 
he  said  he  had  made  arrangements  with  a 
Mr.  Scowcroft  for  the  lumber  to  put  up  the 
shanty ;  that  Instead  of  getting  lumber  from 
Mr.  Scowcroft  Becker  In  July  or  August 
1904,  bought  the  lumber  and  some  other  ma- 
terial from  the  appellant ;  that  Mrs.  Condon 
did  not  know  anything  about  Becker's  pur- 
chase of  lumber  until  some  time  in  October 
following,  when  her  attention  was  called  to 
it  by  appellant;  that  the  lumber  and  mate- 
rial were  charged  to  Mr.  Becker  upon  the 
books  of  appellant  but  in  October,  when  ap- 
pellant ascertained  the  true  condition  of  the 
ownership  of  the  property  and  the  contract 
of  sale  by  Mrs.  Condon  to  the  Beckers,  the 
account  was  changed  upon  the  books  so  as  to 
include  Mrs.  Condon.   This  change  the  ap- 
pellant claims  was  made  for  the  reason  that 
Mrs.  Condon,  whom  he  went  to  see  about  the 
matter  in  the  fall  of  1904,  told  him  that  "it 
you  will  wait  until  the  first  of  the  year  1 
will  see  that  the  whole  thing  is  paid."  This 
statement  appellant  claims  was  made  by  Mrs. 
Condon   when   he  informed  her  that  he 
thought  he  could  hold  her  land  for  the  ma- 
terial which  he  had  sold  to  Mr.  Becker  for 
the  building.    Mrs.  Condon  denies  that  she 
made  any  such  statement  but  says  that, 
when  appellant  claimed  that  he  could  hold 
the  land,  she  told  him  that:   "I  will  see 
about  it  Mr.  Belnap.   I  am  very  busy ; 
•    *   •   but  I  will  let  you  know  before  the 
first  of  the  year  what  I  will  do  about  it." 
After  this,  she  says,  she  went  to  see  her 
lawyer  about  the  matter,  and  then  phoned 
to  Mr.  Belnap  and  told  him:   "I  found  that 
he  [appellant]  could  not  take  my  land  from 
me,  and  I  refused  to  have  any  more  bother 
about  that  lumber  bill." 

Mrs.  Condon  further  testified  on  cross-ex- 
amination, and,  as  appellant  seems  specially 
to  rely  upon  this  part  of  her  testimony,  we 
set  it  forth  in  full  as  the  same  appears  in 
appellant's  abstract,  as  follows:  **Q.  You 
were  perfectly  willing  to  part  with  this  lot 
for  five  years,  and  not  get  a  cent  for  It?  a. 
Yes,  sir;  he  said  he  would  put  up  a  little 
shanty  and  live  in  it  this  winter,  and  he  said : 
'I  am  tired  of  paying  rent  and  most  anything 
will  do  for  us  rather  than  pay  rent.'  They 
were  to  pay  Interest   Q.  In  five  years  from 
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now  that  lot  may  be  worth  considerable 
more  money.'  Didn't  yon  know  that  he  in- 
tended to  put  a  house  on  It?  A.  He  told  me 
that  he  bad  made  arrangements  with  Mr. 
Seowcroft  for  some  lumber  to  put  a  little 
shanty  on  It  this  fall,  and  said:  'Next  sum- 
mer I  am  going  to  build  a  better  place  on  it' 
Q.  Is  it  not  true  that  it  was  your  idea  that 
they  would  take  that  property  and  put  a  good 
bouse  on  it,  and  then  you  would  make  some 
money  on  it,  even  if  they  didn't  pay  for  it, 
and  that  was  one  of  the  considerations  for 
jonr  selling  it  on  those  terms — that  he  would 
put  a  house  on  it?  A.  Why,  certainly.  Q. 
So  it  Is  not  at  all  probable  that  you  would 
go  to  work  and  sell  a  bare  lot  of  this  kind, 
and  take  no  pay  on  it,  and  no  security,  ex- 
cept the  title  to  the  lot  Itself,  and  agree  to 
wait  for  five  years  for  your  pay,  unless  he 
would  improve  the  lot?  A.  Well,  I  supposed 
of  course,  the  man  was  able — was  a  car- 
penter, and  would  put  up  the  building  him- 
self. Q.  Yon  wanted  a  building  put  up  there? 
a.  Yes,  sir.  Q.  So,  if  he  failed  to  carry  out 
bis  contract,  you  would  have  some  little 
dunce  of  getting  your  money  back?  A.  As 
I  said,  he  said  he  had  made  arrangements 
*ith  Scowcroft's  for  some  lumber;  and  the 
Crst  I  knew  he  had  gotten  lumber  from  Mr. 
Belnap  was  when  Belnap  called  at  my  house. 
I  never  went  down  to  Belnap's  in  my  life.  I 
vent  up  to  see  Becker  after  I  let  him  have 
the  money,  to  see  if  he  had  put  the  water  in, 
along  the  1st  of  August;  and  I  saw  the 
witer  was  In,  but  that  was  all.  The  1st  of 
Aigust  was  when  this  contract  was  signed, 
i*nt  be  got  the  money  the  19th  of  July.  I 
rave  him  $5.  He  agreed  to  pay  me  $25  then, 
ti  place  of  paying  the  $25,  he  gave  his  note 
for  it.    I  never  saw  any  money." 

Counsel  for  appellant  contends,  as  we  un- 
derstand him,  that  upon  this  evidence  the 
TCrt  should  have  found  that  the  lumber  and 
~itertal  were  purchased  for  the  building, 

not  upon  nn  express,  then  upon  an  lm- 
r  i-*d.  request  of  Mrs.  Condon,  and  that  there- 
■  «f  her  property  should  be  held,  if  she  is  not 
7-rnonally  liable.  In  support  of  this  con- 
ation counsel  cites  numerous  cases  wherein 
t  has  been  held  that  where  an  owner  enters 
-to  a  contract  to  sell  real  estate,  wherein 

requires  the  purchaser  to  make  improve- 
ments upon  the  land  sold,  the  land  Is  sub- 
.-n  to  mechanics'  liens,  including  the  inter- 
-x  of  the  vendor.  It  Is  further  contended 
•ba:  such  Is  the  result,  whether  the  contract 
tipressly  requires  the  Improvements  to  be 
^*ie,  or  whether  this  arises  by  implication 
aersly.  Counsel  therefore  Insists  that  the 
"xrt  erred  in  its  findings  and  conclusions  in 
^'ror  of  respondent  Condon,  and  that  the 
flings,  conclusions,  and  judgment  should 
-J-e  been  In  favor  of  appellant,  and  against 
respondents.  This  claim  is  based  upon 
-«ion  1372.  Comp.  Laws  Utah,  1907,  which, 
*»  Isr  as  material  here,  in  substance  provides 
at  mechanics,  materialmen,  contractors, 
eteontraetors,  builders,  and  some  others  spe- 


dally  mentioned  shall  have  Hens  upon  the 
lands  of  the  owner  for  which  labor  or  ma- 
terial Is  furnished  or  services  rendered, 
"whether  at  the  Instance  of  the  owner  or  of 
any  other  person  acting  by  his  authority  or 
under  him  as  agent,  contractor,  or  other- 
wise." Prom  the  foregoing  it  would  seem 
that  the  person  who  can  bind  the  owner's 
land  for  the  things  for  which  a  Hen  is  given 
must  in  some  way  obtain  his  authority  to  do 
so  from  the  owner.  Without  such  authority, 
express  or  implied,  in  the  first  instance,  or 
by  subsequent  ratification  by  the  owner,  the 
owner's  property  is  not  bound,  although  the 
improvements  may  benefit  his  land. 

This  court  has  in  effect  passed  upon  the 
question  Involved  in  this  case.  In  the  case 
of  Morrow  v.  Merritt,  16  Utah,  412,  52  Pac. 
667,  it  was  held  that,  under  the  section  of 
the  statute  above  referred  to,  material  fur- 
nished at  the  request  of  a  tenant  of  the  own- 
er does  not  bind  the  owner's  Interest  in  the 
land,  although  the  tenant  was  by  his  contract 
of  lease  in  writing  obligated  to  make  the  Im- 
provements. Mr.  Chief  Justice  Zane,  at 
page  417  of  16  Utah,  and  page  669  of  52  Pac, 
speaking  for  the  court,  said:  "Doubtless 
statutes  of  other  states  may  be  found  giving 
a  lien  upon  the  Interest  of  the  lessor  of  land 
without  a  contract  with  him  or  his  agent, 
when  material  .or  labor  is  furnished  to  the 
tenant,  and  employed  with  his  consent  in 
erecting  buildings  or  making  improvements  on 
the  land.  But,  as  we  have  seen,  the  Utah 
statute,  upon  which  the  plaintiff  must  rely, 
requires  the  materials  to  be  furnished  or  the 
services  to  be  rendered  upon  the  request  of 
the  owner  of  the  land,  or  his  agent,  before 
the  Hen  can  arise  upon  his  interest."  It  is 
thus  held  in  that  case  that  the  landlord  does 
not  constitute  the  tenant  his  agent,  so  as  to 
bind  the  landlord's  interest  in  the  land  by  re- 
quiring the  tenant  to  make  permanent  Im- 
provements upon  the  leased  premises.  There 
are  many  decisions  wherein  it  is  held  that, 
where  the  owner  of  land  as  lessor  or  vendor 
requires  his  lessee  or  vendee  to  make  im- 
provements, permanent  or  otherwise,  upon 
the  premises  demised  or  sold,  this  consti- 
tutes the  lessee  or  vendee  the  agent  of  the 
owner  for  the  purpose  of  purchasing  the 
material  or  in  procuring  the  labor  In  making 
the  improvements,  and  subjects  the  Interest 
of  the  owner  in  the  premises  to  the  statutory 
lien.  The  decision  of  this  court  above  re- 
ferred to,  however,  directly  holds  that  under 
such  circumstances,  as  between  lessor  and 
lessee,  the  Interest  of  the  lessor  is  not  affect- 
ed by  such  an  alleged  lien.  Whether  a  dif- 
ferent rule  should  apply  in  case  a  vendor 
requires  his  vendee  to  make  improvements 
as  part  of  the  written  contract  of  sale  Is  not 
Involved  in  this  case,  as  there  is  no  claim 
that  in  the  written  contract  of  sale  in  this 
case  such  a  condition  was  imposed.  In  the 
case  of  Morrison,  Merrill  &  Co.  v.  Clark,  20 
Utah,  482,  59  Pac.  235,  77  Am.  St.  Rep.  924, 
the  question  was  again  before  this  court  in 


Digitized  by 


114 


97  PACIFIC 


REPORTER. 


(Utah 


another  form,  and  it  was  there  held  that 
mere  knowledge  by  the  owner  that  Improve- 
ments are  made  upon  his  land  is  insufficient 
to  subject  his  interest  therein  to  a  mechanic's . 
lien.  The  doctrine  is,  however,  reaffirmed 
in  the  last  case  mentioned  that  a  mechanic's 
lien  cannot  be  acquired  upon  land  unless  the 
labor  is  done  or  materials  are  furnished  at 
the  Instance  of  the  owner  or  of  some  person 
acting  by  his  authority. 

It  is,  however,  contended  by  appellant  that 
It  appears  from  the  testimony  of  Mrs.  Condon 
that  she  expected  that  the  Beckers  would 
build  upon  and  improve  the  property,  and 
that  hence  the  authority  from  her  to  bind  her 
interest  in  the  property  Is  implied.  In  this 
connection  it  is  also  Insisted  that  the  appel- 
lant Is  not  limited  by  the  terms  of  a  written 
agreement  which  may  bind  the  parties  to  it 
only,  but  that  he  may  show  any  parol  agree- 
ment between  Mrs.  Condon  and  Mr.  Becker 
from  which  the  authority  from  her  to  him 
to  purchase  material  to  improve  the  property 
may  directly  appear  or  be  inferred.  This 
contention,  in  our  judgment,  is  sound.  The 
real. question  involved  In  such  case  is  to  es- 
tablish the  relation  of  principal  and  agent 
between  the  vendor  and  purchaser.  If,  there- 
fore, the  person  furnishing  material  which 
Is  purchased  for  the  Improvement  of  certain 
property  can  show  that  the  purchaser  of  the 
material  was  the  agent  of  the  real  owner  of 
the  property,  the  agency  may  be  established 
in  such  a  case,  precisely  as  it  may  be  in  any 
other  case.  But  the  evidence  In  such  a  case 
must  establish  agency.  Without  this  there 
can  be  no  authority  in  the  person  purchasing 
the  material  to  bind  the  owner  of  the  prop- 
erty, who  is  the  principal.  This  is  well  il- 
lustrated In  the  case  of  Sheehy  v.  Fulton,  38 
Neb.  681,  57  N.  W.  395,  41  Am.  St.  Rep. 
767,  a  case  upon  which  appellant  strongly 
relies.  The  principle  stated  above  Is  illus- 
trated and  applied  in  that  case.  The  mere 
expectation  by  the  owner  and  vendor  of  the 
land  that  the  purchaser  will  make  improve- 
ments upon  it  and  In  that  way  enhance  its 
value  is  not  sufficient  to  establish  the  relation 
of  principal  and  agent  between  the  vendor 
and  vendee.  Nor  do  we  think  that  mere  per- 
mission by  the  vendor  to  the  vendee  to  make 
Improvements  would  be  sufficient,  and  cer- 
tainly mere  knowledge  or  acquiescence  on 
the  part  of  the  owner  Is  not  sufficient  under 
our  statute  In  the  case  last  above  cited,  at 
page  696  of  38  Neb.,  and  page  396  of  57  N. 
W.  (41  Am.  St  Rep.  767),  In  referring  to  the 
subject-matter  now  under  consideration,  the 
Supreme  Court  of  Nebraska  uses  the  follow- 
ing language:  "When  one  sells  land  to  an- 
other,  and  places  that  other  In  possession, 
in  the  absence  of  any  restrictive  covenants, 
there  is  always  an  Implied  license  that  the 
vendee  may  make  improvements  on  the  land. 
The  expression  of  direct  authority  to  do  so, 


Independent  of  other  circumstances,  would 
not  charge  the  vendor's  estate."-  It  requires 
no  argument  to  establish  the  soundness  of 
the  principle  enunciated  In  the  foregoing 
statement  No  doubt,  when  one  purchases 
land  of  any  kind,  he  has  at  least  the  implied 
power  to  improve  it  in  his  own  way.  If  he 
does  so  upon  his  own  responsibility,  it  is  not 
easy  to  perceive  how,  in  the  absence  of  an 
express  statute,  he  thereby  binds  the  own- 
er of  the  title  for  the  value  of  the  improve- 
ments. Nor  do  we  think  it  changes  the  rule 
if  the  owner  either  expresses  his  assent  to 
the  making  of  the  Improvements  or  permits 
them  to  be  made  without  objection.  In  either 
case  the  necessary  authority  required  by  our 
statute  in  the-  vendee  from  the  vendor  to 
bind  the  vendor's  interest  in  the  property  is 
lacking.  .  If,  therefore,  we  construe  Mrs.  Con- 
don's testimony  in  this  regard  most  strongly 
against  her,  It  amounts  to  no  more  than  a 
strong  expectation  on  her  part  that  Becker 
would  make  some  improvements  upon  the 
property  in  question.  At  any  rate,  It  goes 
no  further  than  an  expressed  permission  up- 
on her  part  that  he  might  do  so.  This  falls 
fur  short  of  the  requirement  of  our  statute 
as  construed  by  this  court 

Nor  can  the  appellant  recover  upon  the 
claim  that  Mrs.  Condon  ratified  the  acts  of 
Mr.  Becker  in  purchasing  the  materials.  She 
denies  that  she  made  the  statement  attribut- 
ed to  her  by  appellant  The  trial  court  found 
against  appellant  on  this  point  and  it  was 
for  that  court  to  say  who  told  the  truth  in 
that  respect  It  is  clear,  however,  that  the 
lumber  was  sold  upon  the  credit  of  Mr.  Beck- 
er alone.  He  alone  was  charged  with  the 
account  and  no  change  therein  was  made  un- 
til appellant  Informed  himself  of  the  true 
state  of  the  title.  He  could  not  at  that  time 
change  the  account  so  as  to  include  Mrs. 
Condon,  without  her  consent.  If  he  did  not 
want  to  trust  Becker,  he  should  have  looked 
into  the  matter  sooner,  and  consulted  Mrs. 
Condon  before  he  furnished  the  lumber  to 
Becker,  and  in  failing  to  do  so  he  cannot 
now  complain.  We  need  not  pause  to  review 
the  numerous  cases  cited  by  appellant's  coun- 
sel. It  must  suffice  to  say  that  the  decisions 
in  all  of  them  are  based  upon  written  con- 
tracts between  lessors  and  lessees,  or  vendors 
and  vendees,  wherein  It  was  expressly  pro- 
vided that  the  lessees  or  vendees  should 
make  certain  stipulated  Improvements  upon 
the  premises  leased  or  sold.  Many  of  the 
cases  are  also  based  upon  statutes  much 
broader  than  our  own. 

We  are  of  the  opinion  that  the  court  com- 
mitted no  error  In  rendering  judgment  in  fa- 
vor of  respondent  Lizzie  Condon,  and  the 
judgment,  therefore,  should  be,  and  accord- 
ingly is,  affirmed,  with  costs  to  her. 

McCARTY,  C.  J.,  and  STRAUP,  J.,  concur. 
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PENNINGTON  t.  REDMAN  VAN  ft  STOR- 
AGE CO.  et  al. 
(Supreme  Court  of  Utah.   Aug.  4,  1908.) 

1.  Evidence — Valve  or  Property  Convert- 
ed—Markkt  Value  or  Price. 

The  fact  that  property  converted  has  no 
market  value  or  price  from  which  the  actual 
value  can  be  ascertained  need  not  be  made  an 
issue,  in  order  to  authorize  evidence  of  the  cost 
of  the  property  to  show  its  value ;  it  being  suffi- 
cient, to  justify  such  evidence,  that  the  court  is 
satisfied  that  such  is  the  fact .* 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  20,  Evidence,  f  27L] 

2.  Appeal  and  Error  —  Harmless  Error  — 
Rulings  on  Evidence. 

Where,  In  an  action  for  conversion,  the  rec- 
ord disclosed  that  the  general  rule  of  market 
value  as  the  measure  of  damages  was  not  ap- 
plicable to  the  property  alleged  to  have  been  con- 
verted, defendants  were  not  prejudiced  by  the 
erroneous  admission  of  evidence  of  the  cost  of 
such  articles  before  proof  had  been  given  show- 
ing absence  of  market  value. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4171-4177.] 

3.  Trial—  Exceptions— Scope. 

An  exception  to  an  entire  instruction  as  a 
whole  was  unavailable,  where  the  excepting  par- 
ty conceded  that  a  portion  of  the  instruction 
was  proper. t 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig 
vol.  46,  Trial,  S  694.] 

4.  Appeal  and  Error  —  Harmless  Error  — 
Misleading  Instructions. 

Where,  in  an  action  for  conversion,  there 
was  no  direct  evidence  that  plaintiff  expended 
anything  except  time  and  car  fare  the  amount 
of  which  was  not  shown,  in  regaining  possession 
of  a  part  of  the  goods  converted,  an  instruction 
that  the  jury  might  allow  plaintiff  the  costs  and 
expenses,  if  any,  which  she  had  incurred,  not 
including  counsel  fees,  in  obtaining  possession  of 
such  articles,  was  not  prejudicial  to  defendants, 
as  misleading  and  unsupported  by  the  evidence ; 
it  being  presumed  that  the  jury  allowed  only 
such  expenses  as  had  been  incurred  and  proved.* 
FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  f  4220.] 

5.  Evidence— Secondary  Evidence— Prelim- 
inary Proof— Existence  of  Written  In- 
strument. 

Where,  in  an  action  for  conversion,  one  of 
the  defendants  alleged  the  existence  of  a  note 
signed  by  plaintiff,  which  was  unpaid  at  the 
time  he  took  the  property,  and  under  which  he 
claimed  the  right  to  do  so,  his  testimony  that  he 
at  one  time  saw  a  note  to  which  he  claimed 
plaintiff's  name  was  subscribed,  without  being 
able  to  state  that  it  was  her  signature,  was  in- 
sufficient to  establish  plaintiffs  execution  of  the 
note,  so  as  to  authorize  secondary  evidence  of 
its  contents. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  f  004.] 

6.  Trial— Findings— Evidence. 

A  finding  as  to  the  value  of  property  al- 
leged to  have  been  converted  cannot  be  upheld, 
as  a  matter  of  law,  unless  it  is  based  on  some 
competent  evidence. 

7.  Trover  and  Conversion— Damages— Per- 
sonal Property— Value  to  Owner. 

In  an  action  for  conversion  of  articles  of 
personal  property,  such  as  heirlooms,  keepsakes, 

•Smith  v.  Mln.  *  Smelt.  Supply  Co.  (Utah)  88  Pac 

•a. 

tParnsworth  v.  Union  Pacific  Coal  Co.  (Utah)  89 
Pac.  74. 

:Lmk  v.  Railway  Co.,  9  Utah,  246,  88  Pac.  1045, 
afflrmad  163  U.  8.  880,  16  Sup.  Ct  1020,  41  L.  Ed.  160. 


vol. 


etc..  plaintiff  is  not  limited  to  a  recovery  of 
their  market  value,  but  may  recover  their  value, 
based  on  a  reasonable  consideration  of  their 
sentimental  value  to  her. 

I.  Note.— For  cases  in  point,  see  Cent.  Dig. 
47,  Trover  and  Conversion,  I  261.] 

8.  Same— Punitive  Damages. 

Where  plaintiff,  owning*  certain  furniture, 
etc.,  on  a  portion  of  which  defendant  H.  had  an 
alleged  lien  for  an  unpaid  portion  of  the  price, 
stored  the  same  and  departed  from  the  state 
without  informing  H.  of  her  intentions  after 
which  he  obtained  the  property  from  the  storage 
company  and  sold  a  large  portion  thereof,  and 
plaintiff,  without  knowledge  of  the  Bale,  remitted 
the  balance  due  and  demanded  a  surrender  of 
the  property,  such  facts  did  not  render  either  H. 
or  the  storage  company  liable,  in  an  action  for 
conversion,  for  punitive  damages. 
0.  Same— Value. 

Where,  in  an  action  for  conversion  of  furni- 
ture, eta,  plaintiff  testified  that  most  of  the  ar- 
ticles, though  they  had  been  used,  were  as  good 
as  new  to  her,  and  she  would  be  required  to  pay 
the  first  cost  price  to  replace  them  with  others 
as  good,  the  value  of  such  articles  converted,  for 
the  purpose  of  determining  the  damages  plain- 
tiff was  entitled  to  recover,  was  not  to  be  fixed 
by  what  others  would  have  been  willing  to  pay 
for  such  articles  after  the  conversion  and  hand- 
ling thereof  by  defendants,  but  by  what  they 
were  worth  to  plaintiff  for  the  uses  and  purposes 
for  which  she  had  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trover  and  Conversion,  f  261.] 

10.  Same— Excessive  Verdict. 

In  an  action  for  conversion  of  certain  house- 
hold furniture,  etc.,  a  verdict  for  plaintiff  in 
the  sum  of  52.202  held  excessive,  and  should  be 
reduced  to  $1,130.66. 

Appeal  from  District  Court,  Third  District ; 
T.  D.  Lewis,  Judge. 

Action  by  K.  A.  Pennington  against  the 
Redman  Van  &  Storage  Company,  and  anoth- 
er. Judgment  for  plaintiff,  and  defendants 
appeal.   Affirmed,  on  condition. 

H.  J.  Dinnlny  and  McGurrin  &  Gas  tin,  for 
appellants.  D.  H.  Wenger  and  E.  B.  Oritch- 
low,  for  respondent 

FRICE,  J.  This  1b  an  action  In  trover, 
commenced  by  the  respondent  against  the 
appellants,  to  recover  the  value  of  certain 
household  goods  which,  she  alleged  in  her 
complaint,  the  appellants  had  converted  to 
their  own  use.  The  complaint  contains  the 
usual  allegations  in  actions  of  this  kind,  and 
the  answers,  in  addition  to  certain  denials, 
contain  matters  in  mitigation  of  damages. 
The  evidence  at  the  trial  was  very  volumi- 
nous, and  hardly  admits  of  being  stated  In 
abridged  form,  so  as  to  make  a  comprehen- 
sive statement  of  It,  without  devoting  more 
space  to  such  statement  than  is  practical 
within  the  limits  of  an  ordinary  opinion. 
We  shall  therefore  confine  ourselves  to  a 
statement  of  such  facts  only  as  are  deemed 
necessary  to  make  clear  the  points  decided. 
Such  facts,  substantially,  are  as  follows: 

In  August,  1903,  the  respondent  broke  up 
housekeeping  and  packed  up  and  stored  her 
household  goods  with  the  appellant  Red- 
man Van  &  Storage  Company,  hereinafter, 
for  convenience,  designated  as  "Storage  Corn- 
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pany."   Daring  the  spring  and  summer  of 

1903,  and  while  she  was  conducting  a  private 
boarding  house  In  this  city,  she  purchased 
some  furniture  and  other  goods  from  the 
appellant  Harris  on  the  Instalment  plan,  for 
which  she  executed  and  delivered  a  condi- 
tional sale  note,  by  the  terms  of  which  Har- . 
rls  retained  the  title  to  the  goods  purchased 
until  fully  paid  for  by  her.  At  the  time  sbe 
stored  the  goods  there  were  upwards  of  $100 
unpaid  upon  this  note.  Immediately  after 
respondent  had  stored  her  goods  as  afore- 
said, she  left  Salt  Lake  City,  and  went  to 
the  state  of  California,  from  whence  she  came 
In  January,  1903.  She  did  not  Inform  either 
of  the  appellants  that  she  was  going  away, 
nor  did  she  inform  them  with  regard  to  her 
future  plans  or  proposed  residence.  She, 
however,  says  that  she  Informed  the  Storage 
Company  that  the  goods  might  be  left  In 
storage  for  probably  a  year.  The  manager 
of  the  Storage  Company,  while  not  directly 
denying  this  statement,  testified  that  he  did 
not  know  anything  about  respondent's  plans 
or  residence.  The  appellant  Harris  had  no 
information  with  regard  to  either  respond- 
ent's departure  from  the  state  or  her  where- 
abouts until  a  long  time  after  the  alleged 
conversion.  In  March,  1904,  Harris  learned 
from  some  source  that  the  respondent  had 
stored  her  goods  with  the  Storage  Company, 
whereupon  he  went  to  Its  manager  and  In- 
formed him  that  he  (Harris)  had  a  claim 
upon  the  goods  by  virtue  of  the  note  afore- 
said. The  manager  of  the  Storage  Company 
refused  to  surrender  the  goods  to  Harris  un- 
less the  storage,  packing,  and  hauling  charges, 
amounting  to  $40.80,  were  paid.  After  some 
dickering  the  manager  of  the  Storage  Com- 
pany reduced  his  claim  to  $30,  which  Harris 
paid,  and  took  and  removed  the  goods  to  his 
own  store,  and  unpacked  them,  and  sold 
some  and  stored  others.  At  the  time  Harris 
obtained  the  goods  he  did  not  know  what  the 
boxes  and  packages  In  which  they  were  pack- 
ed contained,  nor  did  the  Storage  Company 
know  their  contents.  Harris,  however,  did 
not  return  any  of  the  goods  to  the  Storage 
Company  upon  learning  their  character  and 
that  he  had  no  claim  upon  them,  but  kept 
all  of  them.  Among  the  articles  stored  were 
some  keepsakes,  and  a  few  which  respond- 
ent designated  as  heirlooms,  and  other  things, 
which  had  little,  If  any,  pecuniary  value,  ex- 
cept to  the  real  owner,  and  such  value  was 
entirely  sympathetic  or  sentimental.  The 
articles  that  the  respondent  had  stored  were 
very  numerous,  aggregating  over  700  in  all. 
The  less  bulky  ones,  Including  carpets,  beds, 
linens,  tableware,  glass  and  silverware,  pic- 
tures, and  other  household  and  ornamental 
articles,  were  packed  in  a  large  number  of 
boxes  and  in  some  barrels,  while  the  bulkier 
ones,  such  as  a  fancy  bedstead,  dressers,  com- 
modes, sewing  machine,  Ice  box,  and  a  few. 
others,  were  packed  and  crated  separately. 
Respondent,  In  her  testimony  in  chief  and 


upon  cross-examination,  which  covers  up- 
wards of  300  typewritten  legal  cap  pages,  de- 
scribed all  the  different  articles,  and  pro- 
duced a  memorandum  or  list  of  them,  which 
she  claimed,  with  a  few  exceptions,  she  made 
at  the  time  she  packed  the  goods  before  stor- 
ing them.  Respondent  had  no  communica- 
tion with  appellants,  after  leaving  Salt  Lake 
City,  until  in  March,  1905,  at  which  time 
she  remitted  to  the  appellant  Harris  the  sum 
of  $126;  this  being  the  amount  she  thought 
she  still  owed  him  on  the  goods  bought  from 
blm.  This  amount  appellant  retained,  but  In- 
formed respondent  that  he  had  paid  the 
storage  on  and  had  taken  the  goods,  and  had 
sold  them,  and  that,  after  crediting  her  ac- 
count with  her  remittance,  there  was  a  bal- 
ance due  her  amounting  to  $48.46.  Up  to 
this  time  respondent  supposed  that  her  goods 
were  all  packed  and  stored  with  the  Stor- 
age Company.  She  at  once  wrote  to  Mr.  Har- 
ris and  objected  to  what  had  been  done,  and 
some  time  afterwards,  through  one  of  her  at- 
torneys, demanded  her  goods.  It  then  de- 
veloped that  Harris  had  not  sold  all  of  them, 
but  had  stored  some  away  at  his  home,  and 
he  offered  to  return  such  as  he  still  had  to 
respondent  Some  of  them  she  accepted,  and 
some  she  rejected  on  account  of  the  condition 
they  were  In,  and  for  the  value  of  such  as 
she  did  not  accept  and  for  those  she  did  not 
obtain  from  appellants  she  brought  this  ac- 
tion, alleging  the  value  of  the  lost  goods  at 
$1,800.  She,  however,  prayed  Judgment  for 
the  sum  of  $3,000.  The  case  was  submitted 
to  a  Jury,  who  found  In  favor  of  respondent 
and  against  both  appellants,  and  fixed  re- 
spondent's damages  at  the  sum  of  $2,202. 
In  passing  upon  the  motion  for  a  new  trial 
the  trial  court  conditionally  reduced  the 
amount  of  the  verdict  to  $1,800,  which  re- 
spondent accepted,  and  Judgment  for  that 
amount  was  accordingly  entered,  from  which 
this  appeal  is  prosecuted. 

The  first  alleged  error  to  be  noticed  arises 
upon  the  admission  of  the  testimony  of  re- 
spondent with  regard  to  the  value  of  the  va- 
rious articles  of  household  and  other  goods. 
Respondent,  after  showing  her  knowledge 
with  regard  to  the  first  cost  of  articles  of  the 
kind  in  question  as  a  housewife  and  pur- 
chaser, was  permitted  to  state  the  cost  price 
of  the  several  articles,  and  in  connection 
therewith  to  state  when,  where,  and  by 
whom  purchased,  the  length  and  character 
of  the  use  of  the  different  articles,  the  con- 
dition they  were  in  at  the  time  Bhe  stored 
tbem,  and  was  also  permitted  to  state  the 
condition  and  value  of  each  article  as  com- 
pared with  new  articles  of  the  same  kind  or 
class.  In  many  Instances  she  placed  the 
value  of  the  articles  which  she  had  lost  at 
the  cost  price,  upon  the  ground,  as  she  stat- 
ed, that  they  were  Just  as  good  as  new,  and 
In  other  Instances  she  made  allowance  for 
use  and  wear,  and  reduced  the  value  to  the 
extent  that,  In  her  Judgment,  it  should  be 
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reduced  by  reason  of  the  use  and  wear  afore- 
said. It  la  now  urged  that  the  court  erred 
In  admitting  this  testimony,  for  the  reason 
that  the  testimony  with  relation  to  the  value 
of  the  articles  should  have  been  limited  to 
the  market  value  or  price  of  the  articles,  and 
that  general  value  or  cost  price  as  a  basis 
of  value  should  not  have  been  admitted,  un- 
less It  was  made  to  appear  that  the  articles 
the  value  of  which  was  in  Issue  bad  no  mar- 
ket value,  which,  it  Is  asserted,  was  not  done. 
It  is  true  that  market  price  or  value  is  the 
true  basis  from  which  the  value  of  an  article 
Is  to  be  ascertained  in  a  court  of  justice ;  but, 
as  we  pointed  out  In  Smith  v.  Mln.  &  Smelt 
Supply  Co.  (Utah)  88  Pac.  688,  It  Is  not  the 
only  basis  from  which  the  actual  value  of  ar- 
ticles may  be  ascertained  in  case  such  ar- 
ticles are  not  on  the  market  and  therefore 
may  not  have  a  market  price  or  value. 

This  is  conceded  by  appellants;  but  they 
urge  that  It  cannot  be  presumed  the  articles 
did  not  have  a  market  value,  and  before  evi- 
dence of  cost  price  Is  admissible  it  should  be 
made  to  appear  that  the  articles  in  question 
have  no  market  value.  It  may  be  conceded 
that  the  general  rule  for  ascertaining  value 
should  first  be  resorted  to,  and  that  other 
methods  should  be  permitted  only  after  It  is 
made  to  appear  that  the  general  rule  cannot 
be  applied.  How  must  this  be  made  to  ap- 
pear? Is  It  to  be  made  an  issue  in  the  case? 
We  think  not  We  think,  If  the  trial  court  Is 
satisfied  that  the  articles  In  question  have  no 
market  value  or  price,  from  which  their  ac- 
tual value  can  be  ascertained  in  accordance 
with  the  general  rules,  then  he  may  permit 
the  parties  to  resort  to  other  known  methods 
In  ascertaining  the  actual  value,  as  we  have 
stated  In  the  Smith  Case,  supra.  Much  no 
doubt  depends  upon  the  kind  and  character 
of  the  articles  in  question,  and  in  connection 
with  those  all  the  surrounding  conditions  and 
circumstances  should  be  considered  in  deter- 
mining what  evidence  of  value  should  be  ad- 
mitted. While  In  this  case  it  was,  perhaps, 
not  affirmatively  shown,  before  the  trial 
court  admitted  the  evidence  of  cost  price, 
that  the  articles  did  not  fall  within  the  gen- 
eral rule,  it  does  appear  from  the  record  that 
the  articles  In  question  were  not  generally  on 
sale  In  the  market  and  therefore  had  no  mar- 
ket price.  Moreover,  Mr.  Paul,  a  witness  for 
the  appellants,  in  his  testimony  in  substance 
stated  that  in  buying  such  things  people  gen- 
erally did  not  expect  to  pay  anywhere  near 
what  such  articles  were  worth  and  that  un- 
less they  got  them  for  much  less  than  actual 
value  they  would  not  buy  them  at  all.  If  we 
should  concede,  therefore,  that  the  court 
erred,  in  view  of  the  state  of  the  evidence  at 
the  time  he  admitted  the  testimony  of  re- 
spondent, the  record  otherwise  discloses  that 
the  general  rule  of  market  value  was  not  ap- 
plicable, and  therefore,  if  any  error  was  com- 
mitted in  the  first  instance,  it  is  not  available 
to  appellants,  since  no  prejudice  resulted 
from  its  admission.   In  view  of  the  whole 


record,  we  cannot  distinguish  this  case  from 
the  Smith  Case  referred  to,  and  we  are  of 
the  opinion,  upon  the  authority  of  that  case,  - 
that  this  assignment  should  be  overruled. 

It  Is  further  asserted  that  the  court  erred 
in  giving  instruction  No.  .10,  wherein  the 
court  directed  the  jury  with  respect  to  the 
measure  of  damages.  The  exception  is,  how- 
ever, directed  against  the  whole  Instruction, 
while  in  the  brief  and  upon  oral  argument 
counsel  only  assail  a  part  of  the  Instruction. 
The  instruction  Is  not  bad  as  a  whole,  and  Is 
not  claimed  to  be  so  by  counsel.  It  follows, 
therefore,  as  pointed  out  In  the  case  of 
Farnsworth  v.  Union  Pacific  Coal  Co.  (Utah) 
80  Pac.  74,  that  there  is  nothing  presented 
for  review,  for  the  reason  that  the  exception 
to  the  instruction  goes  to  the  entire  instruc- 
tion. This  assignment,  therefore,  cannot  be 
sustained. 

A  portion  of  instruction  No.  11  was  duly 
excepted  to  and  is  now  urged  to  be  erroneous. 
In  this  Instruction  the  court  In  substance  told 
the  jury  that  they  might  allow  respondent 
the  costs  and  expenses,  If  any,  which  she 
had  Incurred,  not  Including  counsel  fees,  in 
obtaining  possession  of  that  part  of  the  goods 
which  were  returned  to  her  and  which  she 
accepted.  It  is  conceded  by  counsel  for  ap- 
pellants that  the  instruction,  abstractly  con- 
sidered, states  a  correct  legal  proposition ; 
but  it  is  urged  that  there  was  no  evidence 
upon  which  to  base  it,  and  in  view  of  the 
amount  allowed  by  the  jury  It  is  claimed  that 
they  must  have  allowed  for  matters  not  sup- 
ported by  the  evidence.  It  must  be  conceded 
that  there  Is  no  direct  evidence  which  shows 
that  respondent  expended  anything  save  time 
and  car  fare  In  regaining  possession  of  her 
goods,  and  the  amount  in  money,  if  any,  so 
expended  is  not  shown.  We  do  not  think, 
however,  that  for  this  reason  the  case  should 
be  reversed.  The  presumption  Is  that  the 
jury  followed  the  instruction  of  the  court 
which  was  to  allow  such  expenses  only,  if 
any  had  been  incurred;  that  is,  If  any  had 
been  proved.  The  court  did  not  instruct  the 
jury  what  to  allow,  nor  to  allow  anything, 
but  to  make  an  allowance  only  in  case  It  ap- 
peared from  the  evidence  that  respondent 
had  incurred  any  expenses  in  that  regard. 
We  do  not  think  the  jury  was  misled  by  what 
the  court  said  In  this  respect.  A  somewhat 
similar  question  was  Involved  in  Leak  v. 
Railway  Co.,  9  Utah,  246,  33  Pac.  1045,  af- 
firmed in  163  U.  S.  280,  16  8up.  Ct  1020,  41 
L.  Ed.  160.  In  that  case  there  was  neither 
pleading  nor  evidence  to  support  the  instruc- 
tion, and  still  the  court  held  that  under  all 
the  circumstances  disclosed  by  the  record  the 
error  was  not  prejudicial.  In  view  of  the 
whole  record,  we  are  clearly  of  the  opinion 
that  no  prejudicial  error  resulted  to  appel- 
lants In  giving  that  part  of  the  instruction 
complained  of  by  tbem,  and  therefore  this 
assignment  cannot  be  sustained. 

Another  assignment  of  error  is  based  upon 
the  ruling  of  the  court  in  excluding  certain 
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secondary  evidence  with  respect  to  the  con- 
tents of  a  certain  conditional  sale  note,  which 
the  appellant  Harris  claimed  respondent  had 
made  and  delivered  to  him  as  evidence  of 
the  purchase  of  some  of  the  articles  In  ques- 
tion, and  to  which  Harris  claimed  title  by 
reason  of  this  alleged  note.  Respondent  de- 
nied the  execution  and  delivery  of  the  note. 
Neither  Mr.  Harris  nor  any  witness  in  his 
behalf  testified  to  any  fact  or  facts  which 
justified  the  court  In  holding  that  such  a  note 
was  ever  executed  by  the  respondent,  even 
though  the  court  had  been  Justified  In  hold- 
ing that  there  was  some  evidence  that  some 
such  note  at  one  time  existed.  It  was  not 
sufficient  to  show  that  a  note  existed  at  some 
time,  but  Harris  was  required  to  produce 
some  competent  evidence  that  tended  to  show 
that  the  note  was  one  which  was  executed 
by  the  respondent  Thla  he  failed  to  do,  and 
hence  no  secondary  evidence  of  the  contents 
of  any  note  purporting  to  bind  the  respond- 
ent was  admissible.  The  most  the  evidence 
tended  to  prove  was  that  Harris  at  some 
time  saw  a  note  to  which  he  claimed  the 
name  of  respondent  was  subscribed,  without 
being  able  to  state  that  It  was  her  signature. 
This  falls  far  short  of  offering  evidence  which 
tended  to  establish  the  fact  that  respondent 
had  signed  the  note.  Upon  this  point  the 
lack  of  competent  evidence  Is  so  palpable 
that,  If  the  court  had  permitted  secondary 
evidence  of  the  contents  of  the  note,  It  would 
have  constituted  error  against  respondent 
If  promissory  notes  or  written  obligations 
could  be  established  In  the  way  It  was  at- 
tempted to  be  done  in  this  case,  no  one  would 
be  Invulnerable  against  claims  of  this  kind. 
The  court  committed  no  error  In  excluding 
the  evidence. 

Numerous  other  errors  are  assigned  rela- 
tive to  the  admission  and  exclusion  of  evi- 
dence. None  of  these  rulings  require  special 
consideration.  In  passing  upon  those  It  must 
suffice  to  say  that  we  have  carefully  ex- 
amined the  whole  evidence  as  preserved  in 
the  original  bill  of  exceptions,  and  we  are 
clearly  of  the  opinion  that  the  court  com- 
mitted no  prejudicial  error  either  In  exclud- 
v  lng  or  In  admitting  any  evidence  of  which 
complaint  Is  made. 

This  brings  us  to  the  last  assignment, 
which,  as  we  view  It,  presents  the  only  seri- 
ous question  in  the  case,  namely:  That  the 
damages  allowed  by  the  jury,  and  as  reduced 
by  the  court,  are  excessive,  and  not  supported 
by  the  evidence.  We  remark  that  counsel 
for  both  parties  have  thoroughly  sifted  the 
whole  evidence,  and  in  doing  so  have  set 
forth  in  a  list  in  the  printed  abstract  all  the 
articles,  together  with  the  value  as  testified 
to  by  respondent.  This  has  been  a  great  aid 
to  us  in  determining  the  question  now  under 
consideration.  We  have  likewise  gone  over 
the  entire  evidence  as  preserved  in  the  bill 
of  exceptions,  and  from  it  have  verified  the 
correctness  of  the  list  prepared  by  counsel. 


In  rechecklng  the  list  we  have  found  some 
slight  errors,  both  for  and  against  both  par- 
ties. The  value,  including  all  conjectural  and 
speculative  values  of  all  the  articles  as  tes- 
tified to  by  respondent,  after  crediting  the 
errors  aforesaid,  we  find  amounts  to  the  sum 
of  $1,412.15,  Instead  of  $1,376.60  as  claimed 
by  counsel  for  appellant,  and  $1,433.10  as 
claimed  by  counsel  for  respondent  From 
the  amount  as  found  by  us  must  be  deducted 
the  sum  of  $173.45,  which  is  the  conceded 
value  of  the  articles  which  belonged  to  Mr. 
Harris  under  his  conditional  sale  note,  re- 
ferred to  In  the  statement  of  facts.  This 
would  leave  an  apparent  net  value  of  $1,238.- 
70.  We  say  apparent  net  value,  for  the  rea- 
son that  in  arriving  at  this  amount  we  have 
taken  the  testimony  of  respondent  exclusively 
as  to  values.  This  we  are  obliged  to  do.  It 
was  for  the  jury  to  weigh  the  evidence  and 
pass  upon  the  credibility  of  the  witnesses. 
In  case,  however,  where  there  is  no  compe- 
tent evidence  In  support  of  any  fact,  or,  as 
in  this  case,  in  support  of  the  value  of  the 
articles  as  found  by  the  jury,  it  becomes  a 
mere  question  of  law,  since  no  finding  can  be 
upheld  as  a  matter  of  law  unless  it  is  based 
on  some  competent  evidence.  Upon  a  very 
careful  examination  and  rechecklng  of  the 
whole  of  respondent's  testimony  with  regard 
to  values,  we  have  found  numerous  instances 
where  the  values  testified  to  by  her  were  en- 
tirely conjectural  and  speculative.  Within 
this  category  we  do  not  place  any  article  for 
which  the  law  permits  a  sentimental  or  sym- 
pathetic value,  but  only  such  as  are  govern- 
ed by  some  fixed  rules  of  evidence  or  measure 
of  value.  In  such  instances  we  have  also 
been  careful  to  make  reductions  only  on  such 
articles  where  there  was  some  evidence,  ei- 
ther direct  or  Inferential,  from  which  the  ac- 
tual value  could  be  deduced  In  making 
these  deductions  It  is  Impractical  to  set  forth 
the  very  numerous  articles  upon  which  they 
are  made  and  to  give  our  special  reasons  In 
each  instance  for  our  conclusions.  Nor  would 
It  be  of  any  value  to  the  parties  or  any  one 
else  to  do  so.  In  view  of  the  circumstan- 
ces, after  carefully  going  over  all  of  respond- 
ent's testimony  with  regard  to  values,  we 
find  that  the  aggregate  value  of  the  articles 
amounts  to  $1,130.55,  on  which  interest  must 
be  allowed  at  the  legal  rate  from  the  date  of 
the  conversion,  as  stated  by  the  court  in  his 
Instructions  to  the  jury,  of  which  no  complaint 
Is  made.  There  Is  no  legal  or  competent  evi- 
dence that  we  can  find  in  the  record  which 
supports  an  amount  in  excess  of  the  amount 
last  above  stated. 

There  are  quite  a  number  of  small  articles, 
which  the  respondent  termed  "heirlooms"  or 
"keepsakes,"  upon  which  she  placed  no  value 
In  money,  but  said  that  gold  or  money  could 
not  have  obtained  them  from  her.  They  were 
not  for  sale  at  any  price.  As  we  have  point- 
ed out,  the  jury  fixed  her  loss  at  $2,202.20, 
and  the  court  reduced  it  to  the  value  claim- 
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ed  by  the  respondent  In  her  complaint,  name- 
ly, to  $1,800.  Counsel  for  the  appellants  con- 
tend that  the  amount  is  excessive  and  is  not 
supported  by  the  evidence,  while  counsel  for 
respondent  assert  that  the  law  In  certain 
cases  permits  a  recovery  in  excess  of  the  ordi- 
nary value  for  certain  articles.  This  claim 
is  based  upon  the  doctrine  stated  in  4  Suther- 
land on  Damages  (3d  Ed.)  8  1090,  where  the 
author  states  the  rule  as  follows:  "One  cri- 
terion of  damage  may  be  its  actual  value  to 
the  owner,  and  this  is  the  rule  where  it  is 
chiefly  or  exclusively  valuable  to  him.  Such 
articles  as  family  pictures,  plate,  and  heir- 
looms should  be  valued  with  reasonable  con- 
sideration of  and  sympathy  with  the  feelings 
of  the  owner."  See,  also,  Bateman  v.  Ryder, 
108  Tenn.  712,  64  S.  W.  48,  82  Am.  St.  Rep. 
910,  where  the  rule  Is  illustrated  and  ap- 
plied. In  view  of  this,  it  is  asserted  by  coun- 
sel for  respondent  that  the  Jury  were  au- 
thorized to  fix  the  damages  at  the  amount 
allowed  by  them,  and  that  the  trial  court 
should  not  have  disturbed  the  verdict,  and 
In  doing  so,  if  any  one  was  injured,  it  was 
the  respondent,  of  which  she  does  not  com- 
plain, but  insists  that  the  amount  as  found  by 
the  trial  court  should  not  be  further  disturb- 
ed by  this  court. 

We  have  no  hesitancy  in  saying  that  the 
rule  as  laid  down  by  Mr.  Sutherland  is  just 
and  salutary.  In  view  of  all  the  evidence, 
however,  it  can  be  applied  only  to  a  very 
limited  extent  in  this  case,  and,  so  far  as  it 
can  be,  we  have  given  it  full  scope  in  fixing 
the  amount  as  stated  above.  The  articles 
to  which  the  rule  could  be  applied  were  very 
few,  and  there  was  practically  no  evidence 
with  respect  to  their  cost,  and  where  there 
is  any  the  cost  was  shown  to  be  insignificant. 
In  addition  to  this  there  is  no  evidence  with 
regard  to  the  value  of  these  articles,  either 
sentimental,  sympathetic,  or  nominal.  There 
is  no  basis,  therefore,  from  which  either  the 
court  or  jury  could  fix  their  value.  The  Jury, 
no  doubt,  was  influenced  in  arriving  at  the 
amount  by  the  conduct  of  appellants,  and 
especially  the  conduct  of  Harris,  towards  re- 
spondent after  she  demanded  her  property 
from  him  after  the  conversion.  The  case  was, 
however,  not  submitted  to  the  jury  upon  the 
theory  of  allowing  punitive  damages,  and  the 
jury  were  not  authorized  to  allow  such.  In 
view  of  the  facts  that  respondent  had  not 
obtained  the  title  to  all  of  the  property,  and 
had  not  fully  paid  for  it,  and  had  not  paid 
either  the  costs  of  packing  or  storing,  nor 
advised  either  of  the  appellants  of  her  plans 
or  residence,  the  appellants  were  justified  in 
resorting  to  legal  methods  in  obtaining  the 
amounts  due  them.  They  had  no  right,  how- 
ever, to  do  it  In  the  manner  in  which  it  was 
done,  nor  could  they  claim  anything  in  ex- 
cess of  their  dues.  The  facts,  therefore,  are 
hardly  such  as  would  authorize  punitive 
damages;  but  they  are  clearly  such  as  re- 
quire appellants  to  pay  the  respondent  the 
full  value  of  her  property.   This  value  Is 


not  to  be  fixed  at  what  others  would  have 
been  willing  to  pay  after  the  conversion  and 
handling  of  the  articles  by  appellants,  but  at 
what  they  were  worth  to  respondent  for  the 
uses  and  purposes  for  which  she  had  them. 
In  other  words,  if  what  respondent  testified 
to  Is  true,  then  most  of  the  articles,  although 
used  by  her,  were  as  good  as  new  to  her; 
and,  if  this  be  so,  she  would  be  compelled  to 
pay  the  first  cost  price  to  replace  them  with 
others  just  as  good,  and,  if  this  be  so,  she 
is  receiving  no  more  than  enough  to  make 
good  her  loss.  This  she  is  entitled  to,  and 
tills,  in  view  of  all  the  evidence,  she,  in  our 
judgment,  Is  receiving  by  being  allowed  the 
value  as  we  have  stated  It  above.  The  jury 
gave  her  much  more,  and  the  court's  allow* 
ance  also  exceeded  this  amount  We  have 
no  doubt  that,  if  the  trial  court  had  thorough- 
ly sifted  the  evidence  with  regard  to  value, 
he  would  have  reduced  the  verdict  to  an 
amount  supported  by  the  evidence.  In  re- 
ducing the  amount  to  $1,800,  he  evidently 
aimed  to  do  so,  but  failed  in  this,  because 
he  did  not  have  an  opportunity  to  compare 
and  add  up  the  numerous  items,  and  limit 
the  amount  to  the  actual  value  as  testified 
to  by  the  respondent,  after  excluding  con- 
jectural values. 

We  feel  constrained  to  say  that,  If  this 
were  merely  an  ordinary  case  of  conversion, 
we  would  be  inclined  to  reverse  the  judgment  * 
unconditionally  upon  the  ground  that  the  ju- 
ry allowed  excessive  damages.  The  case  is, 
however,  unusual  in  many  of  its  features, 
and  In  view  of  the  circumstances,  and  the 
apparent  Impossibility  of  the  appellants  to 
either  justify  their  conduct  or  to  replace  the 
very  numerous  articles  converted  by  them, 
it  is  not  likely  that  any  jury  would  very 
much  reduce  the  amount  found  by  the  pres- 
ent one.  We  arrive  at  this  conclusion  be- 
cause the  verdict  of  the  jury  does  not  appear 
to  have  been  based  upon  passion  or  preju- 
dice, but  seems  to  have  been  induced  by 
what  they  considered  a  wrong  inflicted  by  ap- 
pellants upon  a  helpless  woman.  While  the 
conduct  of  appellants  is  not  to  be  commend- 
ed, it,  In  view  of  all  the  circumstances,  nev- 
ertheless was  not  such  for  which  punitive 
or  exemplary  damages  could  be  allowed. 
The  jury  were,  therefore,  powerless  to  allow 
anything  in  excess  of  the  value  established 
by  the  evidence.  Appellants,  Instead  of  seek- 
ing redress  in  the  courts  for  any  grievance 
they  may  have  had  against  respondent,  took 
her  goods  and  chattels  and  dealt  with  them 
as  they  saw  fit  They  did  this  at  their  peril, 
and  are  not  now  in  a  position  to  invoke  nice 
distinctions  with  regard  to  the  measure  of 
damages.  But,  even  after  conceding  all  this, 
the  law  does  not  require  them  to  do  more 
than  to  make  full  reparation  for  the  pecun- 
iary Injury  they  have  inflicted,  where  the  ac- 
tion is  one  for  conversion  merely.  Moreover, 
the  case  has  been  fully  and  fairly  tried,  and 
we  believe  that  under  the  circumstances  it 
would  subserve  neither  the  lpterea**  of  jus- 
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tlce  nor  of  the  parties  to  prolong  the  litiga- 
tion. Respondent  cannot  complain  If  she 
Is  awarded  the  full  value  of  her  goods,  and 
appellants  should  at  all  events  be  required 
to  make  good  her  loss  In  so  far  as  this  may 
be  done  under  the  rules  of  law  and  evidence 
In  a  case  of  this  character.  This  we  think 
they  are  required  to  do  by  paying  the  sum  of 
fl.130.56,  with  legal  Interest  thereon  from 
the  date  of  conversion.  This  amount,  and 
no  more,  Is  supported  by  the  evidence.  In 
view  of  this,  we  will  now  do  what  the  trial 
court  should  have  done  In  passing  on  the  mo- 
tion for  a  new  trial,  namely,  conditionally 
reduce  the  amount  of  the  Judgment  to  the 
amount  that  Is  supported  by  the  evidence. 

It  Is  therefore  ordered  that  the  amount  of 
the  judgment  be  reduced  from  $1,800  to  11,- 
130.55,  with  Interest  as  aforesaid;  that  In 
case  the  respondent  shall  remit  from  the 
judgment  the  difference  between  the  amount 
of  the  Judgment  as  It  now  stands  and  the 
amount  as  stated  above,  and  will  file  such 
remittitur  with  the  clerk  of  this  court  with- 
in 15  days  after  being  notified  of  this  deci- 
sion, the  Judgment  will  be  affirmed  as  modi- 
fied; otherwise,  it  will  be  reversed,  and  a 
new  trial  ordered.  In  case  the  respondent 
shall  not  remit  the  amount  from  the  Judg- 
ment as  above  stated,  but  shall  elect  to  have 
the  cause  remanded  for  a  new  trial,  she  Is 
*  required  to  pay  the  costs  of  this  appeal; 
otherwise,  neither  party  to  recover  costs. 

McCARTT,  O.  J.,  and  STRAUP,  J.,  con- 
cur. 


CONDIB  v.  RIO  GRANDE  WESTERN  RY. 

CO. 

(Supreme  Court  of  Utah.  Aug.  15,  1908.) 

1.  Master  and  Servant -In jubt  to  Skbvant 
—Negligence — Question  fob  Just. 

Where  an  employe,  working  under  a  locomo- 
tive over  a  pit  in  a  roundhouse,  was  injured 
by  another  engine  being  run  into  the  locomotive, 
the  question  of  negligence  is  for  the  jury ;  the 
evidence  being  conflicting  on  the  questions  wheth- 
er warnings  were  given,  and,  if  so,  whether  they 
were  sufficient  and  timely,  under  the  circum- 
stances. * 

2.  Trial— Diaxcnoif  of  Verdict  —  Question 
for  Just. 

The  court  in  passing  on  defendant's  request 
to  direct  a  verdict  is  not  bound  to  accept  the 
statement  of  a  witness  as  conclusive  on  the  sub- 
ject, because  there  is  no  direct  testimony  of  an 
eyewitness  to  the  contrary,  when  there  are  other 
facts  and  circumstances  from  which  the  jury 
could  properly  find  otherwise. 

8.  Master  and  Servant— Injuby  to  Servant 
-—Contributory  Negligence  —  Questions 
for  Jurt. 

Where  the  locomotive  under  which  an  em- 
ploye was  working  was  run  into  by  another  en- 
gine without  warning,  he  was  not  guilty  of  con- 
tributory negligence  as  matter  of  law,  even  if 
he  attempted  to  get  out  between  the  wheels  of 
the  locomotive,  instead  of  through  the  wider 
space  between  the  engine  and  the  tender,  and 
while  doing  so  the  locomotive  was  again  pushed 
and  moved  onto  him. 


4.  Trial— Requested  Instructions. 

Refusing  a  requested  charge  is  not  error; 
part  of  it  being  bad. 

5.  Master  and  Servant— Injurt  to  Servant 
—Contributory  Negligence. 

The  part  of  a  requested  charge  that  it  is  the 
duty  of  a  servant  "to  choose  the  safest  course 
in  performing  his  work"  is  too  broad,  as  there 
may  be  two  natural  and  usual  ways  of  perform- 
ing the  work,  each  of  which  is  reasonably  safe, 
and  neither  dangerous,  but  one  safer  than  the 
other,  in  which  case  the  servant  is  not  guilty  of 
negligence  as  matter  of  law  in  not  choosing  the 
safer  one. 

&  Trial  —  Instructions  —  Singling  Out 

Facts  Not  Conclusive. 

A  requested  charge  which  singles  oat  an 
isolated  fact,  not  decisive  of  the  whole  case,  and 
directs  a  verdict,  if  this  fact  be  found,  is  prop- 
erly refused;  and  hence  a  requested  charge  di- 
recting a  verdict  for  a  master,  if  the  servant,  in 
getting  out  from  under  his  engine,  which,  while 
he  was  working  under  it,  was  struck  and  moved 
by  the  negligence  of  the  master,  did  not  choose 
the  safest  way  in  getting  out,  is  properly  refused, 
it  ignoring  the  elements  of  sudden  peril  and 
emergency,  of  which  there  was  evidence,  i 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  57a] 

7.  Same— Requests  Covered  by  Instructions 
Given. 

It  is  enough  that  the  court  by  Its  charge 
concretely  applied  to  the  facts  the  principle  of 
law  which  a  party  attempted  to  state  abstractly 
in  its  request  to  warrant  a  refusal  of  the  re- 
quest. 

Appeal  from  District  Court,  Third  Dis- 
trict; T.  D.  Lewis,  Judge. 

Action  by  Sophie  Condi e,  as  administratrix 
of  Joseph  Condle,  deceased,  against  the  Rio 
Grande  Western  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Van  Cott,  Allison  ft  RIter  and  S.  R.  Thur- 
man,  for  appellant  J.  EL  Bailey  and  E.  A. 
Waller,  for  respondent 

STRAUP,  J.  Joseph  Condle,  deceased,  was 
in  the  employ  of  the  defendant  and  appellant 
in  the  capacity  of  an  engine  wiper.  It  was 
alleged  in  the  complaint  that  while  he  was 
under  an  engine  In  the  defendant's  round- 
house, and  was  engaged  In  cleaning  and  wip- 
ing the  engine,  the  defendant  negligently 
and  without  warning,  ran  and  operated  an- 
other engine  against  and  killed  him.  In  an 
action  brought  by  his  administrator,  a  ver- 
dict was  rendered  In  favor  of  the  plaintiff. 
The  defendant  appeals.  It  urges  (1)  that 
the  court  erred  In  refusing  to  direct  a  ver- 
dict in  Its  favor  on  the  ground  of  Insuffi- 
ciency of  evidence  to  show  negligence  on  its 
part,  snd  on  the  further  ground  that  the  de- 
ceased was  guilty  of  negligence;  and  (2)  in 
refusing  to  instruct  as  further  requested 
by  It 

We  will  only  refer  to  so  much  of  the  evi- 
dence as  bears  on  the  assignments  of  error. 
The  engine  about  which  the  deceased  was  at 
work  stood  on  a  track  in  the  roundhouse.  It 
was  placed  there  to  be  cleaned.  There  was  a 
pit  underneath  It  about  2%  or  8  feet  deep. 
The  deceased  and  another  employe  were  in 

»  Herndon  v.  Salt  Lake  Olty  (Utah)  96  P*c  64€~ 
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the  pit  under  the  engine,  cleaning  and  wiping 
It  The  defendant  had  no  rale  with  respect 
to  the  giving  of  warnings  or  signals  when 
approaching  or  connecting  an  engine  situate 
as  this  engine  was,  nor  with  respect  to  pro- 
tecting it  by  the  placing  of  flags  or  other 
signals  upon  It   It  however,  was  the  usual 
practice  to  give  warnings  by  ringing  the  bell 
or  sounding  the  whistle  of  the  approaching 
engine  or  car,  or  by  some  one  calling,  "Look 
out!"   Several  witnesses  on  behalf  of  plain- 
tiff, and  who  were  about  the  engine  which 
stood  over  the  pit,  testified  that  they  heard 
no  bell  ring  nor  whistle  blown  as  the  moving 
engine  approached.    Some  of  them  testified 
that  some  one  called  out  "Keep  your  heads 
down,"  and,  "Look  out  I"  The  employe  work- 
lag  with  the  deceased,  and  who  was  only  a 
few  feet  from  him,  testified  that  he  heard 
no  bell  ring  nor  whistle  blown,  nor  did  he 
hear  any  one  call  out  before  the  engine  which 
stood  over  the  pit  was  struck  and  moved.  He 
did  not  know  that  it  was  likely  to  be  moved, 
and  he  was  surprised  when  the  engine,  all  of 
a  sudden,  was  struck  and  moved  back  about 
fire  feet.    The  foreman  of  the  roundhouse, 
and  who  also  was  the  foreman  of  the  deceas- 
ed, operated  the  approaching  engine.  He  tes- 
tified that  he  rang  the  bell  as  he  approached, 
but  that  he  heard  no  one  call  out  Another 
witness  on  behalf  of  the  defendant  also  tes- 
tified that  the  bell  was  rung.   Others  testi- 
fied that  some  one  near  the  engine  standing 
over  the  pit  called  out  "Look  out!"  and, 
"Dock  your  heads."   Some  of  the  witnesses 
testified  that  the  outcries  were  in  ordinary 
tones,  in  about  such  tones  as  the  witnesses 
spoke  in  giving  their  testimony  on  the  stand. 
Others  said  that  the  outcries  were  louder. 
Some  of  them  testified  that  there  was  consid- 
erable noise  about  the  place,  others  that  it 
was  pretty  quiet  and  that  some  talking  was 
going  on.    The  lowest  parts  of  the  engine, 
consisting  of  s  brakebeam  and  rods  extending 
the  fall  width  of  the  engine,  were  about  three 
and  one-half  to  four  feet  from  the  bottom  of 
the  pit.   The  deceased,  when  last  seen  alive, 
which  was  but  a  few  minutes  before  the  two 
engines  came  together,  was  standing  upright 
underneath  the  engine  between  the  brake- 
beam  and  the  middle  or  main  drive  wheel, 
cleaning  and  wiping  the  eccentrics.   Some  of 
the  witnesses  testified  that  the  engine  was 
bumped  Into  and  suddenly  driven  back  a  dis- 
tance of  about  five  feet;  others  that  it  was 
driven   back  four  or  five  feet  slowly  and 
carefully.    After  the  engine  was  moved  such 
■  distance,  it  stopped  but  a  few  seconds,  and 
then  was  again  moved  in  the  same  direction 
about  six  inches,  when,  upon  the  giving  of  a 
signal,  it  was  suddenly  stopped.  Immediate- 
ly thereafter  the  deceased  was  found  leaning 
or  lying  over  one  of  the  rails  of  the  track 
underneath  the  engine,  with  his  head  and 
one  arm  resting  between  the  middle  and  back 
drive  wheels  and  extending  over  the  rail. 
The  rest  of  his  body  was  in  the  pit  His 
head  was  bruised :  neck  broken.   The  sixth, 


seventh,  eighth,  ninth,  and  tenth  ribs  on  the 
left  side  were  badly  crushed.  The  tissues  on 
the  left  side  were  badly  bruised  and  discol- 
ored, and  the  skin  was  scraped  off  a  large 
area  of  the  chest  on  the  left  side.  The  skin 
was  not  broken  about  the  neck,  but  was  dis- 
colored all  the  way  around.  The  wheels  of 
the  engine  were  not  resting  on  his  head  or 
neck  or  any  part  of  his  body.  One  of  the 
witnesses  gave  it  as  his  opinion  that  the 
wheel  struck  him  on  the  back  of  the  bead  or 
neck,  but  he  did  not  see  the  wheel  strike  him, 
nor  did  he  notice  any  marks  about  the  head 
or  neck.  As  another  witness  expressed  It  it 
seemed  to  him  that  the  deceased  was  caught 
and  squeezed  between  the  two  wheels  which 
were  about  three  feet  apart  and  that  he  was 
merely  caught  there  tight  enough  so  that  he 
could  not  free  himself.  Another  witness  tes- 
tified that  "after  the  engine  started  to  move 
back,  I  noticed  Condie  [the  deceased]  shove 
his  head  out  between  the  main  and  back 
drivers"  of  the  engine.  With  respect  to  the 
alleged  negligence  of  the  defendant  we  think 
the  case  was  properly  submitted  to  the  jury. 
Whether  warnings  were  given,  and  whether 
they  were  sufficient  and  timely  under  the 
circumstances,  were  questions  upon  which  the 
evidence  was  conflicting.  It  is  further  urged 
that  the  deceased  was  guilty  of  contributory 
negligence.  It  was  shown  that  the  drive 
wheels  of  the  engine  were  but  three  feet 
apart,  and  that  there  was  a  greater  space 
between  the  wheels  of  the  engine  and  the 
tender.  From  this  it  Is  argued  that  In  leav- 
ing the  pit  two  ways  were  open  to  the  de- 
ceased, one  by  going  between  the  wheels  of 
the  engine  and  tender  which  was  reasonably 
safe,  the  other  by  going  between  the  wheels 
of  the  engine,  which  was  obviously  danger- 
ous; that  the  deceased  was  not  injured  at 
the  first  movement  of  the  engine-,  and  that, 
in  attempting  to  leave  the  pit  before  It  was 
moved  the  second  time,  he  voluntarily  tried 
to  go  out  between  the  two  drive  wheels  of 
the  engine,  and  thus  chose  an  obviously  dan- 
gerous way  when  there  was  open  to  him  a 
safer  and  better  way  by  going  out  between 
the  wheels  of  the  engine  and  the  tender.  It 
is  also  claimed  that  Instead  of  attempting  to 
get  out  had  he  remained  in  the  pit  and  low- 
ered himself,  the  engine  would  have  passed 
over  him  without  injury.  Upon  these  prem- 
ises the  appellant  seeks  to  apply  the  well- 
recognized  principle  of  law  that  where  there 
Is  a  natural  and  safe  method  of  performing 
the  service,  the  servant  who  voluntarily  and 
in  no  emergency,  but  carelessly,  pursues  or 
selects  a  method  known  to  him  to  be  danger- 
ous, or  if  the  danger  is  apparent  or  obvi- 
ous, Is  gnilty  of  contributory  negligence. 

The  principle  invoked  has  here  no  applica- 
tion. Appellant's  hypothesis  is  based  upon 
the  assumption  that  warnings  were  given  de- 
ceased, and  were  not  heeded  by  him,  ques- 
tions upon  which  the  evidence  was  conflict- 
ing; or  that,  when  the  engine  under  which 
the  deceased  was  working  was  bumped  Into 
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and  suddenly  moved  a  distance  of  five  feet, 
the  deceased  was  not  Injured,  but  that 
after  the  engine  had  moved  such  distance 
and  remained  standing  but  a  few  seconds, 
the  deceased,  without  notifying  the  opera- 
tives of  the  engine,  voluntarily  attempted 
to  crawl  out  between  the  main  and  back 
drive  wheels  of  the  engine,  and  while  doing 
"  so  the  engine  was  again  moved  about  six 
inches,  the  wheels  of  which  struck  his  neck 
and  killed  him.  This  conclusion  is  reached 
from  the  position  In  which  the  deceased  was 
found,  with  his  head  between  the  wheels 
and  one  arm  extending  over  the  rail,  and 
from  the  testimony  of  the  witness  who  tes- 
tified that  he  noticed  the  deceased  shove  his 
head  out  between  the  main  and  back  drivers. 
Upon  an  examination  of  the  record,  we 
are  convinced  that  the  conclusions  drawn 
by  the  appellant  are  not  the  only  conclusions 
that  could  properly  be  drawn  from  all  the 
surrounding  facts  and  circumstances.  The 
depth  and  character  of  the  pit,  the  distance 
the  brakebeams  and  rods  and  other  parts 
of  the  engine  projected  underneath  the  en- 
gine, the  position  the  deceased  was  In,  the 
particular  work  at  and  the  part  of  the  en- 
gine about  which  he  was  engaged  but  a  few 
minutes  before  it  was  moved,  and  the  char- 
acter and  extent  of  his  injuries  on  different 
parts  of  his  body  were  fully  described  to 
the  jury.  We  think  from  all  the  facts  and 
circumstances  the  jury  were  authorized  in 
finding  that  at  least  some  of  the  fatal  in- 
juries were  inflicted  when  the  engine  was 
moved  the  first  time.  Standing  as  the  de- 
ceased was,  upright  under  the  engine,  and 
at  the  place  where  his  companion  testified 
he  was  when  the  engine  was  suddenly  moved 
the  first  time  without  warning  (as  the  Jury, 
by  their  verdict,  evidently  found),  a  distance 
of  about  five  feet,  it  is  not  improbable  that 
some  part  of  the  engine  struck  him.  We 
think  the  jury  were  authorized  In  so  finding. 
It  is  just  as  plausible,  as  argued  by  the  re- 
spondent, that  the  deceased  was  struck  by 
the  first  movement  of  the  engine  and  so 
thrown  that  his  bead  and  arm  fell  between 
the  two  drive  wheels,  as  argued  by  appel- 
lant that  the  deceased  escaped  Injury  when 
the  engine  was  moved  the  first  time,  and 
that  he  then  voluntarily,  under  no  excitation 
and  in  no  emergency,  attempted  to  crawl  out 
between  the  two  drive  wheels,  and  was  kill- 
ed by  the  engine  moving  a  distance  of  six 
inches.  The  wheel  may  have  struck  the  de- 
ceased's head  or  neck  with  sufficient  force  to 
break  his  neck  without  abrading  or  lacerat- 
ing the  skin.  If,  however,  he  was  not  struck 
nor  injured  at  the  first  movement  of  the  en- 
gine, and  only  his  head  or  neck  was  struck 
at  the  second  movement,  a  distance  of  but 
six  Inches,  and  the  engine  then  immediately 
stopped  without  any  part  of  it  resting  on 
any  portion  of  his  person  and  without  drag- 
ging his  body,  it  may  be  somewhat  difficult 
to  account  for  the  crushing  of  his  ribs  and 
the  other  wounds  on  his  body.    It  would 


seem  just  as  probable  and  natural  to  account 
for  them  on  the  theory  that  the  brakebeam 
or  rod  struck  him  at  the  first  movement  of 
the  engine  and  threw  him  against  the  rail 
and  that  he  was  again  struck  by  the  second 
movement,  as  on  the  theory  advanced  by 
appellant  At  any  rate,  these  were  matters 
more  properly  for  the  consideration  of  the 
jury.  Very  true,  one  of  the  witnesses  tes- 
tified that  he  noticed  the  deceased  "shove 
bis  head  out  between  the  main  and  back 
drivers,"  and  it  Is  contended  that  such  tes- 
timony is  not  contradicted.  It  Is  not  in- 
frequent where  a  defendant  charged  with  the 
commission  of  crime  testified  that  he  did  not 
inflict  the  mortal  wound,  and  where  there 
was  no  direct  testimony  coming  from  the 
mouth  of  an  eyewitness  contradicting  It,  but 
where,  nevertheless,  the  Jury,  from  all  the 
facts  and  circumstances  shown  In  the  case, 
were  justified  in  disbelieving  the  testimony. 
A  Jury  may  not  arbitrarily  discredit  a  wit- 
ness nor  reject  his  testimony;  but  the  wit- 
ness may  be  discredited  and  his  testimony 
disbelieved,  if,  from  all  the  other  facts  and 
circumstances  In  the  case,  it  fairly  appears 
to  the  Jury  that  the  witness  Is  mistaken, 
or  that  his  testimony  Is  Improbable  or  un- 
true. In  other  words,  the  Jury  is  not  bound 
to  believe  a  thing  true  because  a  witness 
testified  to  It,  and  because  there  is  no  di- 
rect testimony  coming  from  the  mouth  of  an 
eyewitness  disputing  it.  Nor  was  the  court, 
in  passing  on  the  defendant'*  request  to  di- 
rect a  verdict,  bound  to  accept  the  statement 
of  such  witness  as  conclusive  on  the  subject, 
when  there  were  other  facts  and  circum- 
stances in  the  case  from  which  the  jury 
could  properly  find  otherwise. 

Rut,  independent  of  these  considerations, 
we  think  the  principle  invoked  by  appel- 
lant has  no  application— at  least  not  to  the 
extent  that  the  court  ought  to  have  declar- 
ed the  deceased  guilty  of  negligence  as  mat- 
ter of  law.  Assuming  that  the  deceased  was 
not  injured  by  the  first  movement  of  the  en- 
gine, and,  further,  that  the  engine  was  sud- 
denly moved  without  warning,  as  the  Jury 
could  properly  find  from  the  evidence,  we 
are  not  prepared  to  say  that  as  matter  of 
law  the  deceased  was  guilty  of  negligence 
In  attempting  to  escape  a  perilous  situation 
in  which  he  found  himself,  and  which  was 
occasioned  by  the  defendant's  negligence,  be- 
cause, in  so  doing,  he  attempted  to  get  out 
at  a  place  more  dangerous  than  another,  or 
because  he  did  not  exercise  the  best  Judg- 
ment under  the  circumstances.  The  situa- 
tion does  not  involve  the  principle  that  where 
the  servant  In  the  performance  of  his  serv- 
ice has  two  ways  open  to  him,  one  of  which 
1b  natural  and  reasonably  safe  and  the  other 
obviously  dangerous,  and  where  he  voluntari- 
ly selects  the  dangerous  method.  It  rather 
presents  a  condition  where  the  servant  at- 
tempted to  escape  a  perilous  situation  which 
was  created  by  the  negligence  of  his  mas- 
ter.  Furthermore,  It  cannot  be  said  as  mat- 
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ter  of  law  that  In  leaving  the  pit  the  de- 
ceased had  open  to  him  two  waya,  one  safe, 
the  other  dangerous,  in  the  sense  in  which 
the  principle  invoked  Is  generally  applied. 
The  situation  was  rather  where  both  ways 
were  dangerous;  one,  of  course,  more  so 
than  the  other.  But  it  can  hardly  be  said 
that  to  crawl  out  between  the  wheels  of  the 
engine  and  the  tender  when  In  or  about  to 
be  put  in  motion  was  reasonably  safe.  About 
all  that  can  be  said  of  it  is  that  such  way, 
because  of  the  greater  space,  did  not  in- 
volve as  much  danger  as  the  other.  A  per- 
son may,  of  course,  be  negligent  under  cer- 
tain circumstances  in  choosing  the  one  in- 
stead of  the  other.  We,  however,  think  the 
question  here  was  one  of  fact,  and  therefore 
the  defendant's  request  to  direct  a  verdict 
was  properly  refused. 

The  defendant  further  requested  the  court 
to  charge  the  Jury  as  follows:  "I  charge 
you  further  as  matter  of  law  that  It  was 
the  duty  of  the  plaintiffs  intestate  to  use 
ordinary  care  for  his  own  safety,  and  choose 
the  safest  course  in  performing  his  work 
or  in  changing  his  position  from  one  place 
to  another  whenever  such  safe  course  was 
open,  plain,  and  obvious.  Therefore,  If  you 
find  from  the  evidence  that  at  the  time  of 
the  accident  there  was  a  reasonably  safe 
way  by  which  he' might  have  come  out  from 
under  the  engine,  if  it  was  necessary  for 
him  to  come  out  at  that  time,  and  that  un- 
der these  conditions  he  chose  a  way  mani- 
festly and  obviously  unsafe  and  by  this 
means  lost  his  life,  the  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  the  de- 
fendant, 'No  cause  of  action."'  The  court 
refused  the  request,  and  gave  the  following: 

"(14)  It  is  the  duty  of  one  who  enters  the 
employ  of  another  to  use  reasonable  and  or- 
dinary care  to  avoid  injury  to  himself,  and 
In  every  case  the  care  which  he  is  bound  to 
exercise  is  in  proportion  to  the  dangers  which 
obviously  surround ;  and,  if  you  believe  from 
the  preponderance  of  the  evidence  that  the 
deceased  failed  to  use  such  ordinary  care, 
and  such  failure  proximately  contributed  to 
the  happening  of  an  injury  to  him,  the  de- 
fendant is  not  liable  in  damages  resulting 
therefrom. 

"(15)  If  you  find  from  the  evidence  that 
plaintiffs  intestate  Just  before  the  accident 
which  resulted  In  his  death  was  working  in 
the  pit  under  the  defendant's  engine,  and 
that  the  place  was  reasonably  safe  In  which 
to  perform  his  work,  and  If  you  further 
find  that  the  engine  moved  a  distance  of 
four  or  five  feet  and  stopped,  and  after  this 
move  of  the  engine,  and  before  the  second 
move,  he,  without  warning  or  notice  to  those 
operating  the  engine,  crawled  out  upon  one 
of  the  rails  of  the  track  between  two  of  the 
drivers  of  the  engine,  and  that  said  place 
was  obviously  dangerous  under  the  circum- 
stances, and  that  in  this  position  he  lost 
bis  life  by  being  run  over  by  the  engine,  I 
charge  you  as  a  matter  of  law  the  plaintiff 


cannot  recover,  and  your  verdict  must  be 
for  'the  defendant,  'No  cause  of  action.' 

"(16)  If  you  find  from  the  evidence  that 
Just  before  the  accident  the  plaintiff's  intes- 
tate was  in  a  comparatively  safe  place,  and 
that  there  was  no  emergency  existing  re- 
quiring him  to  leave  said  place,  and  If  you 
find  that  an  ordinarily  prudent  man  In  his 
position  would  have  had  reason  to  believe 
that  the  engine  might  move  upon  the  track 
In  one  direction  or  the  other,  and  under 
these  conditions  he  tried  to  crawl  out  be- 
tween the  drivers  of  the  engine,  and  In  do- 
ing so  placed  his  body  across  one  of  the  rails 
of  the  track,  and  thus  lost  his  life  because 
of  a  movement  of  the  engine,  the  plaintiff 
cannot  recover,  and  your  verdict  must  be 
for  the  defendant,  'No  cause  of  action.' " 

No  complaint  is  made  of  the  charge  as 
given.  Complaint  is  made  because  the  re- 
quest was  refused.  We  think  the  ruling  not 
erroneous  for  several  reasons.  Before  the 
appellant  is  in  a  position  to  impute  error 
to  the  trial  court  in  refusing  its  request, 
it  must  be  made  to  appear  that  the  request 
was  good  not  as  a  part  but  as  a  whole.  The 
first  sentence  of  the  request  is  too  broad.  It 
is  not  the  law  that  a  servant  Is  in  duty 
bound  "to  choose  the  safest  course  in  per- 
forming his  work."  That  is  to  say,  there 
may  be  two  natural  and  usual  ways  of  per- 
forming the  work,  each  of  which  is  reason- 
ably safe,  and  neither  dangerous,  yet  one 
may  be  safer  than  the  other.  In  such  case  it 
cannot  be  said  as  matter  of  law  that  the 
servant  is  guilty  of  negligence  because  he 
did  not  choose  the  safer  one.  The  first  sen- 
tence of  the  request  stated  abstractly  is  in 
direct  conflict  with  the  second,  wherein  the 
principle  is  sought  to  be  correctly  applied 
that,  where  there  Is  a  natural  and  reasonably 
safe  method  of  performing  the  work,  the 
servant  who  voluntarily  or  carelessly  pur- 
sues a  method  which  is  obviously  dangerous 
or  known  to  him  to  be  so  Is  guilty  of  con- 
tributory negligence.  The  request  was,  there- 
fore, properly  refused,  though  other  portions 
of  It  may  not  be  objectionable.  The  last 
sentence  of  the  request  more  nearly  stated 
the  law,  and  might  properly  have  been  given 
had  not  the  conduct  of  the  deceased  with 
respect  to  an  emergency,  or  an  unexpected 
and  sudden  peril,  been  involved.  This  por- 
tion of  the  request  was,  however,  also  prop- 
erly refused  because  It  singled  out  an  Isolat- 
ed fact  by  excluding  all  others  bearing  upon 
the  question,  and,  without  asking  a  rule  of 
law  with  respect  to  It,  asked  a  directed  verdict 
In  favor  of  the  defendant  Had  this  request 
been  given,  the  Jury  would  have  been  direct- 
ed to  render  a  verdict  for  the  defendant  If 
they  found  that  the  deceased  did  not  choose 
the  safest  way  in  going  out  from  under  the 
engine,  regardless  of  the  elements  of  sud- 
den peril  or  of  an  emergency.  Counsel  for 
appellant  say  that  they  were  entitled  to  have 
the  law  given  to  the  Jury  which  was  appli- 
cable to  their  theory  of  the  case.    That  is 
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true.  But  they  were  not  entitled  to  have  a 
verdict  directed  In  favor  of  the  defendant 
upon  a  single  fact,  if  found  in  its  favor,  un- 
less such  fact  was  decisive  of  the  whole  case. 
The  observations  made  by  Mr.  Justice  Frick 
in  the  case  of  Herndon  v.  Salt  Lake  City 
(Utah)  95  Pac.  646,  concerning  such  matter, 
are  also  here  very  pertinent  To  successfully 
defend  the  request,  the  appellant  is  obliged 
to  accept  one  of  the  following  propositions: 
First,  that  it  Is  the  law,  where  a  servant  is 
placed  in  a  perilous  situation,  created  by 
the  negligence  of  his  master,  and  Is  con- 
fronted with  an  emergency,  and  attempts  to 
escape,  he,  at  his  peril,  is  bound  to  choose 
the  safest  course  or  method  of  escape;  or, 
second,  that  the  elements  of  an  emergency 
and  the  excitation  of  the  deceased  were  not 
involved  in  the  case.  The  first  position  is 
not  tenable  because  it  is  against  law;  the 
second,  because  it  is  against  the  record,  for 
there  is  evidence  from  which  the  Jury  were 
authorized  In  finding  the  existence  of  the 
elements  referred  to.  And,  lastly,  the  prin- 
ciple of  law  upon  the  theory  contended  for 
by  appellant  was  sufficiently  stated  to  the 
Jury  in  paragraphs  15  and  16  of  the  court's 
charge.  The  court  concretely  applied  to  the 
facts  of  the  case  the  principle  of  law  which 
the  appellant  attempted  to  state  abstractly 
in  its  request 

We  think  the  case  was  properly  and  fairly 
submitted  to  the  jury,  and  the  rights  of  the 
appellant  fully  protected  in  the  charge.  The 
Judgment  Is  therefore  affirmed,  with  costs. 

McCARTT,  O.  J.,  and  FRICK,  J.,  concur. 


DAVIDSON  v.  UTAH  INDEPENDENT 
TELEPHONE  CO. 

(Supreme  Court  of  Utah.   Aug.  2,  1908.) 

1.  Telegraphs  and  Telephones  —  Mainte- 
nance of  Telephone  Lines  in  Street- 
Injuries  to  Traveler  —  Evidence  —  In- 
structions—"Street." 

Where,  in  an  action  against  a  telephone 
company  for  injuries  to  a  driver  on  a  street 
by  coming  in  contact  with  an  unprotected  guy 
wire,  the  evidence  showed  that  the  wire  was  on 
what  would  have  been  the  sidewalk,  had  a  side- 
walk been  constructed,  and  that  the  entire  street 
from  lot  line  to  lot  line  was  open  for  travel,  an 
instruction  baaed  on  the  theory  that  there  was 
evidence  justifying  a  finding  that  the  wire  was 
on  a  public  street  was  not  erroneous,  since  the 
word  "street,"  as  commonly  understood,  means 
a  highway  used  by  the  public  for  travel,  either 
by  means  of  vehicles  or  on  foot  and  embraces 
all  the  area  between  the  lots  on  either  side 
[citing  "Words  and  Phrases,"  vol.  7,  pp.  6689, 
6690]. 

2.  Municipal  Corporations— Streets  —  Use 
as  Highway— Roadway. 

Where  the  full  width  of  a  street  la  open  for 
travel,  and  there  are  no  excavations,  embank- 
ments, or  visible  objects  to  indicate  that  a  por- 
tion thereof  has  been  set  apart  or  used  as  a 
sidewalk,  a  traveler  thereon  may  use  any  part 
of  it  as  may  suit  his  convenience,  and  he  is  en- 
titled to  protection  against  the  unlawful  acts  of 
others;  but  where  only  a  portion  of  the  high- 


way has  been  improved  for  travel,  the  traveler 
must  remain  within  the  traveled  portion.* 

3.  Telegraphs  and  Telephones  —  Mainte- 
nance of  Telephone  Lines  in  Street— In- 
juries to  Traveler— Instructions. 

Where,  in  an  action  against  a  telephone 
company  for  injuries  to  a  traveler  on  a  street  by 
coming  in  contact  with  an  unguarded  guy  wire, 
the  evidence  showed  that  the  wire  had  always 
remained  unprotected,  that  there  was  nothing  in 
the  vicinity  thereof  to  warn  travelers  of  its  ex- 
istence, except  the  wire  itself,  and  that  it  could 
not  be  seen  on  a  dark  night,  and  the  court  charg- 
ed that  it  was  the  duty  of  the  city  to  keep  its 
streets  In  a  reasonably  safe  condition  so  that 
persons  could  pass  through  them  safely  by  the 
exercise  of  ordinary  care,  and  that  a  correspond- 
ing duty  rested  on  the  company  with  reference 
to  its  use  of  the  streets  for  the  maintenance  of 
Its  poles  and  wires,  an  instruction  that  the  com- 
pany must  use  the  same  care  as  is  required  of 
the  city  itself,  and  that  if  the  company  main- 
tained an  unprotected  guy  wire  in  a  street  with- 
out placing  guards  around  it  to  warn  travelers 
of  danger,  and  that  by  reason  thereof  travel  was 
rendered  dangerous,  it  was  for  the  jury  to  say 
whether  the  same  constituted  negligence,  was 
not  misleading  for  failing  to  charge  that  it  was 
the  duty  of  the  city  to  use  reasonable  care  to 
keep  its  streets  in  a  reasonably  safe  condition, 
and  that  the  company  was  under  a  similar  duty. 

4.  Sake— Care  to  Prevent  Injury  to  Trav- 
elers. 

A  telegraph  or  telephone  company  using  a 

{inblic  street  for  the  erection  and  maintenance  of 
ts  poles  and  wires  must  exercise  care  to  prevent 
injury  to  travelers  on  the  street  and  the  care 
must  be  proportionate  to  the  danger  that  may 
be  reasonably  apprehended  from  the  location 
and  nature  of  the  appliances  used.  The  greater 
the  danger,  the  greater  must  be  the  care. 

5.  Trial— Instructions— Assuimre  Un prov- 
en Facts. 

It  is  not  error  to  refuse  requested  instruc- 
tions which  assume  the  existence  of  facts  not 
proved  or  admitted,  and  which  are  at  variance 
with  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §§  420-435.] 

6.  Sake  —  Requests  Covered  by  the  In- 
structions Given. 

It  is  not  error  to  refuse  requested  instruc- 
tions covered  in  substance  by  those  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  IS  651-659.] 

Appeal  from  District  Court  First  District; 
F.  Brickson,  Judge, 

Action  by  Hyrum  H.  Davidson  against  the 
Utah  Independent  Telephone  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Stephens,  Smith  &  Porter,  for  appellant 
Nebeker,  Hart  &  Nebeker,  for  respondent 

McCARTT,  C.  J.  This  action  was  brought 
to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  through  the  alleged  negli- 
gence of  defendant  in  maintaining  an  un- 
protected guy  wire  on  one  of  the  public 
streets  of  Logan  City.  The  Jury  returned  a 
verdict  in  favor  of  plaintiff  for  the  sum  of 
$750.  To  reverse  the  Judgment  entered  on 
the  verdict  defendant  has  appealed  to  this 
court 

The  record  discloses  facts  about  as  follows: 
Defendant  Is  a  corporation,  and  at  the  time 

•Herndon  v.  Salt  Lake  City  (Utah)  96  Pac.  648. 


Digitized  by 


Google 


Utah) 


DAVIDSON  v.  UTAH  INDEPENDENT  TELEPHONE  00. 


125 


of  the  alleged  Injury  to  plaintiff  was  main- 
taining and  operating  a  telephone  system  In 
Logan  City  under  a  franchise  from  said  city. 
Under  the  franchise,  which  was  granted 
March  80,  1906,  defendant  was  permitted  to 
erect  and  maintain  telephone  poles  In  the 
public  streets  upon  which  were  strung  its 
transmission  wires.  One  line  of  these  poles 
was  constructed  and  maintained  along  the 
south  side  of  Third  North  street  about  15 
feet  from  the  south  line  or  Bide  of  the  street 
One  of  the  poles  stood  about  16  feet  west  of 
the  southwest  corner  of  the  Intersection  of 
Third  North  and  Fifth  Bast  streets.  One 
end  of  an  unprotected  guy  wire  was  attached 
to  this  pole  at  a  point  about  20  feet  from 
the  ground  and  the  other  end  fastened  to 
a  post  which  was  set  in  the  ground  about  4 
feet  from  the  south  line  of  Third  North 
street  The  portion  of  this  guy  wire  near 
the  ground  was  located  upon  what  would 
have  been  the  sidewalk  had  any  part  of  the 
south  side  of  the  street  been  laid  off  and  used 
as  a  sidewalk.  There  was  no  ditch,  trench, 
or  visible  object  of  any  kind  in  or  upon  the 
street  to  Indicate  the  line  of  demarcation  be- 
tween the  strip  of  ground  that  would  have 
been  the  sidewalk  had  a  sidewalk  been  plat- 
ted and  laid  off  and  the  balance  of  the  street 
The  ground  lying  immediately  south  of  the 
line  of  poles  and  abutting  upon  Third  North 
Street  commencing  at  a  point  about  half  way 
between  Fourth  and  Fifth  East  streets  to 
the  corner  of  Fifth  East  street  was  vacant 
property.  There  was  an  old  road  which  pass- 
ed along  the  street  about  three  feet  north  of 
the  guy  wire  and  across  this  vacant  ground. 
The  evidence  tended  to  prove,  also,  that  there 
were  other  tracks  showing  that  teams  and 
vehicles  prior  to  the  erection  of  the  telephone 
line  In  question  had  been  accustomed  to  pass 
along  that  part  of  the  street  over  which  the 
unprotected  guy  wire  extended  and  at  the 
point  where  it  was  fastened  near  the  ground. 
On  the  night  of  March  80,  1906,  at  about 
11:30  o'clock,  plaintiff  was  driving  east  along 
Third  North  street  with  his  horses  hitched 
to  a  buggy.  According  to  his  own  testimony, 
which  Is  not  denied,  he  drove  along  the 
usually  traveled  portion  of  the  street  until 
he  reached  a  point  opposite  the  vacant  lot 
mentioned,  and  where  the  road  "was  muddy 
and  cut  up  and  there  was  water" ;  that  he 
then  turned  south  to  avoid  the  mud  and  wa- 
ter, passed  through  the  line  of  telephone 
poles,  and  proceeded  east  again  and  traveled 
along  the  south  side  of  the  poles;  that  he 
followed  what  appeared  to  be  a  road  and 
where  there  were  recent  buggy  tracks;  that 
the  night  was  cloudy,  and  he  could  not  see 
the  wire,  but  could  see  the  telephone  poles; 
that  after  following  the  wagon  tracks  along 
the  south  side  of  the  poles  some  distance, 
his  team  turned  Into  the  old  road  hereinbe- 
fore mentioned;  that  he  could  not  see  the 
road  himself.  When  the  horses  made  the 
turn  to  get  Into  the  old  road  which  led  Into 


the  center  of  the  street,  the  left  or  near  horse 
came  In  contact  with  the  unprotected  guy 
wire  hereinbefore  referred  to  and  the  team 
jumped,  drew  the  left  front  wheel  of  the 
buggy  under  the  guy  wire,  broke  a  singletree, 
and  pulled  plaintiff  headforemost  out  of  the 
buggy,  and  fractured  his  collar  bone. 

The  errors  assigned  relate  to  certain  of 
the  court's  instructions  to  the  Jury  and  the 
refusal  of  the  court  to  Instruct  the  jury  as  re- 
quested by  appellant  Some  of  the  instruc- 
tions given  to  which  appellant  excepted  were 
predicated  upon  the  theory  that  there  was 
evidence  from  which  the  jury  might  find  that 
the  wire  in  question  was  upon  a  public  street. 
Counsel  for  appellant  claim  that  this  was 
error,  "for  the  reason  that  the  evidence  shows 
the  guy  wire  *  *  *  was  upon  the  side- 
walk, and  not  in  the  street"  These  assign- 
ments cannot  be  sustained.  The  word  "street" 
as  It  is  commonly  used  and  understood,  means 
a  highway  In  a  town  or  city  used  by  the  pub- 
lic for  travel  either  by  means  of  vehicles  or 
on  foot,  and  embraces  all  of  the  area  between 
the  lots  on  either  side.  Williams  v.  8.  F.  & 
N.  W.  Co.  (Cal.  App.)  93  Pac.  122 ;  Board  of 
Pub.  W4  «ks  v.  Hayden,  18  Colo.  App.  36,  56 
Pac.  201",  Little  Rock  v.  Fitigerald,  59  Ark. 
494,  28  S.  W.  32,  28  L.  R.  A  499 ;  Marinl  v. 
Graham,  67  Cal  130,  7  Pac.  442;  Helple  v. 
City  of  East  Portland,  13  Or.  97,  8  Pac.  907 ; 
7  Words  &  Phrases,  pp.  66f3,  6690;  Elliott 
on  Roads  and  Streets,  20.  But  counsel  for 
appellant  contend,  if  we  correctly  understand 
their  position,  that  the  word  "street"  In  this 
kind  of  a  case  should  be  restricted  to  mean 
only  that  portion  of  the  highway  lying  be- 
tween the  sidewalk  areas  on  either  side,  and 
where,  as  in  this  case,  no  part  of  the  street 
has  been  laid  off,  set  apart  or  used  as  a 
sidewalk,  an  imaginary  line  should  be  drawn 
between  that  part  of  the  street  which  would 
constitute  a  sidewalk  if  one  were  established 
and  the  balance  of  the  highway,  and,  if  it 
were  shown  that  the  accident  causing  the 
injury  complained  of  happened  within  the 
sidewalk  area  so  established,  a  recovery  could 
not  be  had,  and  that  the  court  should  have  so 
Instructed  the  Jury.  The  rule,  as  we  under- 
stand It,  is  that  where,  as  in  this  case,  the 
full  width  of  the  street  is  open  for  travel, 
and  there  are  no  excavations,  trenches,  em- 
bankments, or  visible  objects  of  any  kind  to 
indicate  that  a  portion  of  the  street  has  been 
set  apart  or  used  as  a  sidewalk,  a  party  trav- 
eling along  such  highway  may  use  any  part 
of  it  as  may  suit  his  convenience  or  taste, 
and  he  is  entitled  to  protection  against  the 
unlawful  acts  of  other  persons  or  corpora- 
tions. Stlnson  v.  Gardiner,  42  Me.  248,  66 
Am.  Dec.  281;  Dickey  v.  Maine  Tel.  Co., 
46  Me.  483;  State  v.  Berdetta,  73  Ind.  185, 
38  Am.  Rep.  117.  Where,  however,  only  a 
portion  of  the  highway  has  been  Improved 
and  opened  up  for  travel,  as  was  the  case 
in  Herndon  v.  Salt  Lake  City  (recently  de- 
cided by  this  court)  95  Pac.  646,  a  different 
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rale  obtains.  In  such  case  It  Is  the  duty 
of  the  traveler  to  remain  within  the  traveled 
portion  of  the  street.  But,  as  we  have  point- 
ed out,  this  Is  not  that  kind  of  a  case,  for 
there  is  evidence  In  the  record  which  tends 
to  show  that  the  entire  street  from  lot  line 
to  lot  line  was  open  for  travel. 

To  what  extent  plaintiff's  right  to  recover 
In  this  action  would  have  been  affected,  If 
at  all,  had  a  sidewalk  been  established  and  In 
existence  along  the  south  side  of  the  street 
at  the  time  his  team  came  In  contact  with 
the  guy  wire  and  caused  the  Injuries  com- 
plained of,  we  are  not  called  upon  to  deter- 
mine, and  therefore  express  no  opinion  on 
that  point 

The  court  charged  the  jury:  "That  It  Is 
the  duty  of  Logan  City  to  keep  Its  streets  In 
a  reasonably  safe  condition,  so  that  persons 
can  pass  along  and  through  the  same  safely 
by  the  exercise  of  ordinary  care  and  pru- 
dence day  or  night;  that  the  defendant, 
while  it  has  a  right,  through  the  permission 
of  the  city,  to  use  its  streets  for  poles  and 
wires,  it  must  use  the  same  care  and  pru- 
dence with  reference  to  the  same  and  safety 
of  the  public  that  the  city  Itself  Is  required 
to  use;  and,  if  yon  find  that  the  defendant 
maintained  an  unprotected  guy  wire  in  one 
of  the  streets  of  the  city,  and  connected  from 
a  pole  placed  In  the  street,  and  from  the  said 
pole  to  the  ground  In  the  street  at  a  point 
about  15  feet  from  the  base  of  said  pole,  at 
night,  and  without  placing  guards  around  or 
lights  upon  or  near  the  same,  or  other  contri- 
vances Intended  to  warn  travelers  of  danger, 
and  that  by  reason  thereof  travel  along  or 
across  the  street  was  rendered  dangerous,  it 
Is  for  you  to  say  whether  the  same  constitut- 
ed negligence."  Appellant  excepted  to  this 
Instruction,  and  now  assigns  the  giving  of  it 
as  error.  It  Is  contended  that  the  instruc- 
tion contains  an  Inaccurate  statement  of  the 
law  respecting  the  duty  of  Logan  City  to  keep 
its  streets  in  a  safe  condition,  and  that  the 
court  should  have  charged  the  jury  that  it 
was  the  duty  of  Logan  City  to  use  reasonable 
care  to  keep  Its  streets  in  a  reasonably  safe 
condition.  Assuming,  but  not  deciding,  that 
that  part  of  the  Instruction  excepted  to  was, 
as  an  abstract  proposition,  erroneous,  in  that 
it  exacted  of  the  city  a  greater  degree  of  care 
in  keeping  its  streets  in  a  reasonably  safe 
condition  than  that  Imposed  by  law,  we  fall 
to  see,  and  counsel  for  appellant  have  not 
pointed  out,  wherein  the  Instruction  could 
have  misled  the  jury  to  appellant's  prejudice. 
The  jury  were  first  told  that  It  was  the  duty 
of  Logan  City  to  keep  its  streets  in  a  reason- 
ably safe  condition,  so  that  persons  by  the 
exercise  of  ordinary  care  could  pass  along 
and  through  them  with  safety,  and  then  they 
were  In  effect  told  that  a  corresponding  duty 
rested  upon  appellant  with  reference  to  Its 
use  of  the  streets  for  the  maintenance  of  its 
telephone  poles  and  wires.  It  is  settled  law 
that  it  is  the  duty  of  a  telegraph  or  tele- 


phone company  using  a  public  street  for  the 
erection  and  maintenance  of  its  poles,  and 
wires  to  exercise  care  and  diligence  to  pre- 
vent Injury  to  persons  traveling  along  the 
highway  in  vehicles  or  on  foot,  and  the  care 
used  must  be  proportionate  to  the  danger 
that  may  be  reasonably  apprehended  from 
the  location  and  nature  of  the  appliances 
used.  The  greater  the  danger,  the  greater 
will  be  the  care  and  diligence  required  of  the 
company.  Elliott  on  Roads  and  Streets,  821. 
Now,  in  this  case,  the  jury  was  in  effect  In- 
structed that  it  was  the  duty  of  the  appel- 
lant to  so  maintain  its  telephone  line  that 
persons  by  the  exercise  of  ordinary  care  and 
prudence  could  with  safety  pass  along  the 
streets  upon  which  the  line  was  located.  No 
claim  is  made  that  the  appellant  used  reason- 
able care,  or,  for  that  matter,  any  care  what- 
ever, to  prevent  persons  who  might  have  occa- 
sion to  travel  along  the  street  from  coming 
In  contact  with  the  wire.  And  the  record 
shows  that  this  guy  wire  from  the  time  it 
was  placed  in  the  street  to  the  time  of  the 
happening  of  the  accident  complained  of  was 
left  unprotected,  and  there  was  nothing  in 
the  vicinity  of  the  same  to  warn  persons 
traveling  along  the  street  of  its  existence  ex- 
cept the  wire  Itself.  And  the  evidence  with- 
out conflict  shows  that  it  could  not  be  seen 
on  a  dark  night  We  are  of  the  opinion  that 
the  Instruction  when  read  and  considered  In 
its  entirety  was  as  favorable  to  appellant  as 
the  facts  In  the  case  warranted. 

The  assignment  of  error  predicated  upon 
the  refusal  of  the  court  to  give  certain  In- 
structions asked  for  by  appellant  must  also 
be  overruled.  Some  of  these  requests  assum- 
ed the  existence  of  facts  not  proved  or  ad- 
mitted and  which  were  at  variance  with  the 
evidence  In  the  case,  and  the  matters  contain- 
ed In  the  other  requests  were  covered  and  in 
substance  given  by  the  court  In  its  general 
charge  to  the  Jury. 

We  find  no  error  in  the  record.  The  judg- 
ment is  therefore  affirmed,  with  costs. 

FRICK,  J.,  and  LEWIS,  District  Judge, 
concur. 


TRAVBRS  ▼.  BARRETT  et  al.  (No.  1,759.) 
(Supreme  Court  of  Nevada.   Aug.  28,  190O.) 

1.  Husband  and  WrFB— Community  Proper- 
ty—Right to  Control. 

Under  the  statute  giving  the  husband  the 
absolute  management  of  the  community  proper- 
ty, any  agreement  made  by  the  wife  regarding 
it,  though  binding  on  her  because  she  was  f  re< 
to  contract  for  herself,  does  not  impose  any  legal 
liability  on  the  husband  or  on  the  property 
unless  he  authorised  the  agreement  or  subse 
quentiy  sanctioned  it 

2.  Same. 

Where  community  property  was  used  as  i 
lodging  house,  the  fact  that  the  wife  was  at 
tending  to  the  business  with  the  approval  of  he: 
husband  did  not  confer  on  her  the  power  to  stel 
the  furniture  or  rent  the  premises. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dla 
vol.  26,  Husband  and  Wife,  I  93L] 
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3.  Pbinoxpax.  and  Agent  —  Authority  of 
Agent — Conveyance  bt  Agent. 

One  claiming  under  a  conveyance,  executed 
by  a  purported  agent,  must  show  that  the  agent 
was  authorised  by  the  owner,  and  the  mere  act- 
ing of  one  under  the  claim  that  he  la  an  agent 
does  not  prove  his  authority. 
L  Husband  and  Wht — Community  Pbopeb- 
tt — Agreements — Validity. 

A  husband  informed  his  wife  that  she  could 
sell  the  lodging  business,  conducted  on  commun- 
ity property,  and  rent  the  premises.  The  wife 
employed  a  broker  to  prooure  a  purchaser  for  the 
furniture  and  a  tenant  for  the  building.  The 
husband  refused  to  sign  the  agreement  employ- 
ing the  broker,  and  the  wife  signed  it  in  her 
own  name.  The  broker  procured  one  who  was 
willing  to  buy  the  furniture  and  to  lease  the 
premises  on  the  terms  required  by  the  agree- 
ment, but  the  husband  refused  to  make  the  sale 
or  execute  the  lease.  Held  that,  as  the  husband 
neither  authorized  nor  ratified  the  agreement 
made  by  the  wife,  he  was  not  bound  to  pay  the 
broker  his  commissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toL  26,  Husband  and  Wife,  |  931.] 

Appeal  from  District  Court,  Washoe 
County. 

Action  by  O.  Edward  C.  Travers  against 
John  Barrett  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Judg- 
ment against  defendant  John  Barrett  revers- 
ed and  cause  remanded. 

The  defendants  are  husband  and  wife,  and 
owned,  possessed,  and  conducted  a  rooming 
house  in  the  city  of  Reno.  It  is  alleged  in 
the  complaint  that  on  the  1st  day  of  August, 
1907,  In  consideration  of  the  efforts  of  the 
plaintiff  to  sell  the  furniture  and  fittings,  and 
procure  a  tenant  for  the  rooms  and  building, 
the  defendant  Mrs.  Barrett,  acting  for  her- 
self, at  the  direction  of  the  defendant  John 
Barrett,  and  as  his  agent,  executed  the  fol- 
lowing writing:  "It  is  agreed  that  the  Trav- 
ers Realty  Company  shall  act  as  my  sole 
agent  during  the  period  of  14  days  from 
date  hereof;  for  the  sale  of  the  following 
described  property.  Rooming  house.  Con- 
sists 10  rooms.  House  located  at  Northeast 
corner  of  Third  street  and  West  street  In- 
cludes all  furniture  excepting  piano,  book- 
case, lamp.  Will  give  3  years  lease  at  $60.00. 
The  selling  price  to  be  not  less  than  $700.00. 
Terms,  cash.  I  agree  to  pay  a  commission  of 
all  over  the  purchase  price  on  the  above  nam- 
ed price.  Dated  August  1st,  1907.  [Signed] 
Mrs.  J.  Barrett  Piano  excepted."  It  is  fur- 
ther alleged  that  while  this  agreement  was 
in  full  force  on  the  5th  day  of  August,  1907, 
plaintiff  procured  a  purchaser  for  the  furnl- 
rare  and  fittings  who  agreed  and  was  ready 
and  willing  to  take  a  lease  of  the  premises 
Jar  a  term  of  three  years  at  the  rate  of  $60 
per  month  as  provided  In  the  writing.  In 
the  answer  it  is  denied  that  Mrs.  Barrett  or 
any  other  person,  acting  in  behalf  of  herself 
or  for  the  defendant  John  Barrett  under  his 
direction  and  as  his  agent,  executed  this 
writing.  The  evidence  shows  without  con- 
tradiction that  the  defendant  Mrs.  Barrett 
attended  to  the  renting  of  the  rooms,  and 
•hat  the  building  and  furnishings  were  com- 
munity property;   that  some  time  prior  to 


the  executing  of  this  agreement  to  the  plain- 
tiff the  defendant  Mrs.  Barrett  informed  her 
husband  that  she  desired  to  quit  renting  the 
rooms  and  to  go  to  San  Francisco  to  attend 
her  son,  who  was  ailing  there,  and  that 
after  some  further  talk  over  the  matter, 
he  Informed  her  that  she  could  sell  the  busi- 
ness and  rent  the  building.  On  the  1st  day 
of  August  the  plaintiff  sent  his  representa- 
tive, Redlngton,  who  presented  the  writing  to 
John  Barrett  and  requested  his  signature. 
Barrett  examined  the  document  and  refused 
to  sign  it  stating  that  he  would  not  do  so 
for  the  reason  that  it  might  be  construed  to 
mean  a  sale  of  the  whole  property  for  $700, 
Including  the  real  estate  with  the  furniture, 
and  that  he  did  not  wish  to  sell  the  prem- 
ises, but  merely  the  furniture,  and  to  rent 
the  house  He  further  objected  to  the  in- 
strument for  the  reason  that  it  did  not  give 
him  the  right  to  select  the  tenant,  and  that 
under  it  Travers  could  rent  the  building  to 
objectionable  characters.  Barrett  finally  stat- 
ed that  be  did  not  like  the  agreement  and 
would  not  sign  it,  and  that  he  thought  the 
price  was  too  small.  After  this,  after  Bar- 
rett had  left  Redlngton,  the  latter  had  a  con- 
versation with  Mrs.  Barrett  Some  excep- 
tions were  noted  on  the  paper,  and  It  was 
signed  by  her,  with  her  own  name  and  while 
her  husband  was  not  present  Thereafter 
the  plaintiff  advertised  the  property  for  rent 
and  the  furniture  and  rooming  house  business 
for  sale,  and  brought  different  parties  to  see 
the  premises,  and  both  of  the  defendants 
were  fully  aware  of  the  efforts  being  made  by 
the  plaintiff  to  sell  the  personal  property  and 
to  rent  the  building.  On  the  5th  day  of  Au- 
gust the  plaintiff  procured  a  purchaser  for 
the  furniture,  who  was  willing  to  take  a 
lease  of  the  premises  for  the  term  of  three 
years  at  $60  per  month,  and  who  was 
also  ready  to  buy  the  personal  property  at 
the  price  of  $1,200.  On  the  same  day  the 
plaintiff  tendered  to  Mrs.  Barrett  $700  In 
behalf  of  the  purchaser,  and  demanded  a 
lease  of  the  premises,  and  on  the  following 
day  a  similar  tender  and  demand  was  made 
upon  John  Barrett.  Both  refused  to  receive 
the  money  or  execute  a  lease.  On  the  3d  day 
of  August  the  plaintiff  showed  the  premises 
to  one  Nelson,  who  offered  to  take  them  at 
the  sum  of  $1,200,  but  who  subsequently  stat- 
ed that  he  had  changed  his  mind;  and  on 
the  19th  day  of  August  John  Barrett  sold 
the  personal  property  for  $1,250  to  Nelson, 
and  gave  him  a  lease  for  three  years.  The 
defendant  excepted  to  the  finding  of  the  trial 
court  that  Mrs.  Barrett  executed  the  written 
Instrument  at  the  direction  and  as  the  agent 
of  her  husband  and  to  the  judgment  render- 
ed against  him,  and  offered  substitute  find- 
ings, which  were  disallowed. 

James  T.  Boyd  and  A.  N.  Salisbury,  for 
appellants.   C.  L.  Harwood,  for  respondent. 

TALBOT,  C.  J.  (after  stating  the  facts  as 
above).   Under  the  circumstances  related  can 
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the  defendant  John  Barrett  be  held  to  have 
authorized,  or  to  have  ratified,  or  to  be 
bound  by,  the  agreement  made  by  his  wife? 
As  the  statute  gives  him  the  absolute  control 
and  management  of  the  community  property, 
any  agreement  she  made  regarding  It,  al- 
though binding  upon  her  because  she  was 
free  to  contract  for  herself,  would  not  im- 
pose any  legal  liability  upon  him  or  upon 
the  property,  unless  he  had  authorized  the 
agreement,  or  had  in  some  way  sanctioned 
it  after  its  execution.  The  fact  that  she 
was  attending  to  the  rooms  and  conducting  a 
lodging  house  business  with  his  apparent  ap- 
proval would  not  confer  any  power  upon  her 
to  sell  the  furniture  or  rent  the  premises; 
and,  if  she  possessed  any  authority  to  bind 
him,  it  was  because  he  informed  her  that 
"she  could  sell  the  business  and  rent  the 
building." 

No  price  or  conditions  were  mentioned,  and 
we  need  not  determine  whether  this  meant 
that  she  could  sell  for  any  amount  and  rent 
on  terms  which  he  would  approve,  or  wheth- 
er this  authorized  her  to  sell  for  any  price 
or  rent  for  any  sum  or  period  she  desired,  or 
delegate  the  power  of  selling  to  another  with 
a  large  commission  of  five  hundred  dollars, 
more  or  less;  for,  if  it  did,  the  presentation 
of  the  agreement  to  John  Barrett  first,  and 
the  objections  which  he  made  to  executing 
it,  when  he  stated  that  it  might  be  held  to 
Include  a  sale  of  the  real  estate,  that  plain- 
tiff could  lease  It  to  objectionable  characters, 
that  the  price  was  too  low,  and  that  he  would 
not  sign  it,  was  ample  notice  to  the  plain- 
tiff through  his  acting  representative  that 
John  Barrett  had  revoked  any  power  given 
to  his  wife  to  execute  such  an  agreement,  if 
she  had  been  previously  authorized.  -The 
writing  did  not  purport  to  be  signed  by  her 
for  him  as  his  agent,  nor  to  be  made  by  him, 
nor  to  be  binding  upon  him.  Upon  its  face 
It  Indicates  that  it  is  an  agreement  with 
plaintiff  binding  upon  her  alone.  If  it  had 
purported  to  obligate  him,  and  to  be  signed 
by  her  as  his  agent,  still  the  refusal  of  John 
Barrett  to  execute  the  Instrument  himself 
would  have  been  notice  to  the  plaintiff  that 
he  revoked  any  authority  In  his  wife  to  sign 
It  for  him.  It  Is  essential  for  the  safety  and 
protection  of  property  rights  that  one  claim- 
ing under  a  conveyance  executed  by  a  pur- 
ported agent  show  that  he  was  authorized 
by  the  owner.  The  mere  acting  of  one  under 
the  claim  or  belief  that  he  is  an  agent  does 
not  prove  that  he  Is  clothed  with  authority. 
In  that  it  is  sought  to  hold  the  owner  for 
the  acts  of  a  purported  agent,  this  case  may 


be  compared  with  Schlitz  Brewing  Company 
v.  Grimmon,  28  Nev.  235,  81  Pac.  43,  and 
Marino  v.  Williams  (decided  in  this  court  on 
the  18th  day  of  August,  1906,  and  not  yet 
officially  reported)  96  Pac.  1073.  If  it  be 
assumed  that  the  husband  had  previously  au- 
thorized the  wife  to  make  any  agreement  for 
the  sale  of  the  personal  property  and  the 
renting  of  the  premises,  Including  the  one 
which  she  signed,  on  no  legal  principle  can 
it  be  held  that  he  could  not  abrogate  such 
authority  or  that  he  did  not  revoke  it  by 
his  conduct  as  stated,  or  that  he  could  be 
beld  liable  on  this  agreement  which  he  had 
refused  to  execute.  Nor  is  there  anything 
indicating  that  John  Barrett  ratified  the 
agreement  made  by  his  wife,  or  any  lease 
or  sale  attempted  to  be  made  by  plaintiff. 
It  does  not  appear  from  the  record  that  he 
was  aware  that  she  had  signed  the  agree- 
ment. He  knew  that  the  plaintiff  was  en- 
deavoring to  sell  the  property,  and  was 
bringing  prospective  purchasers  to  inspect  the 
rooms  and  furniture.  It  is  not  shown  that 
the  property  was  advertised  at  any  fixed 
price  or  rental,  or  that  John  Barrett  had 
knowledge  that  effort  was  being  made  by 
plaintiff  to  sell  It  on  any  terms  not  satis- 
factory to  him,  excepting  that  he  refused  to 
sign  an  agreement  for,  or  to  receive,  $700. 
No  sale  was  in  fact  made,  nor  lease  executed 
under  the  agreement.  True,  plaintiff  secured 
an  applicant  willing  to  buy  the  personal  prop- 
erty and  rent  the  rooms  on  terms  agreed 
to  by  Mrs.  Barrett.  When  she  refused  to  ac- 
cept the  money,  she  may  have  broken  her 
agreement  or  become  liable  Individually,  but, 
as  no  such  lease  or  sale  of  the  personal  prop- 
erty was  ever  consummated  by  John  Barrett, 
It  cannot  be  said  that  he  either  authorized 
or  ratified  the  sale  which  was  not  completed, 
and  which  was  sought  on  terms  to  which  he 
objected.  Admitting  that  the  agreement  was 
sufficient  to  authorize  the  plaintiff  to  make 
a  sale  of  the  furnishings  and  to  rent  the 
premises,  if  the  property  had  been  the  sepa- 
rate estate  of  Mrs.  Barrett,  still  there  was 
no  written  lease  or  sale  which  could  be  en- 
forced under  the  statute  of  frauds  requiring 
a  written  memorandum,  delivery,  or  payment 
where  the  value  exceeds,  $50  and  making  a 
verbal  lease  void,'  if  it  is  for  a  greater  period 
than  one  year. 

The  judgment  against  the  defendant  John 
Barrett  Is  set  aside,  and  the  cause  Is  remand- 
ed for  a  new  trial. 

NORCROSS  and  SWEENEY,  JJ.,  concur. 


Digitized  by 


Utah) 


STATE  v. 


BAYER. 


129 


STATE     BAYER  et  al. 
(Supreme  Court  of  Utah.    Aug.  14,  1908.) 

1.  Commerce  —  Interference:  with  Inter- 
state Commebce — Peddle bb'  Licenses. 

In  so  far  as  Com  p.  Lews  1007.  §§  171  Ox, 
1710x1,  make  it  unlawful,  without  first  obtain- 
ing a  license,  to  peddle  or  hawk  enumerated 
goods,  or  to  engage  in  or  conduct  as  an  itinerant 
vender,  peddler,  hawker,  or  traveling  merchant, 
the  business  of  peddling,  selling:,  or  bartering 
any  such  goods,  regardless  of  the  residence  of 
the  persons  or  the  source  of  the  goods,  they 
do  not  discriminate  against  persons  or  prop- 
erty of  other  states,  and  so  do  not  affect  or  in- 
terfere with  interstate  commerce. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  10,  Commerce,  |  107.] 

2.  Same 

The  portion  of  Comp.  Laws  1007,  S8  1710x, 
1710x1,  which  requires  a  license  to  canvass  or 
sell  by  sample  enumerated  goods  after  being 
shipped  into  the  state,  and  which  permits,  with- 
out license,  the  canvassing  or  selling  in  such 
manner  goods  not  shipped  into  the  state,  though 
such  selling  without  a  license  is  prohibited  only 
in  case  of  sale  to  users  and  consumers,  violates 
the  commerce  clause  of  the  federal  Constitu- 
tion; the  mere  fact  that  the  goods  have  been 
shipped  into  the  state  being  not  alone  conclu- 
sive that  they  have  lost  their  character  as  arti- 
cles of  interstate  commerce. 

3.  Hawkers  and  Peddlers  —  Regulation  — 
Police  Power. 

Comp.  Laws  1007,  ft  1710x,  1710x1,  sin- 
gling out  a  few  articles,  goods  not  produced  or 
manufactured  in  the  state,  and  which  are  not 
even  injurious  to  health  or  morals,  and  requiring 
an  annual  license  tax  of  $500  to  be  paid  to 
peddle  any  of  them,  while  the  business  of  ped- 
dling all  other  goods,  including  those  which  are 
injurious  to  health  and  morals,  may  be  carried 
on  without  license,  cannot  be  sustained  as  a 
police  measure. 

4.  Same— Revenue  Measure. 

Because  of  the  illegal  discrimination  as  to 
property  and  persons,  Comp.  Laws  1907,  §§ 
17l0x.  1710x1,  requiring  an  annual  license  tax 
of  $500  to  peddle  certain  articles  produced  out 
of  the  state,  while  the  business  of  peddling  all 
other  articles  is  not  subject  to  license,  cannot 
be  upheld  as  a  revenue  measure. 

5.  Constitutional  Law  —  Privileges  of 
Citizens— Licenses— Equal  Protection  of 
Laws. 

Comp.  Laws  1007,  §§  1710x.  1710x1,  re- 
quiring an  annual  license  fee  of  $500  for  can- 
vassing and  selling  by  sample  certain  articles 
produced  out  of  the  state,  not  injurious  to 
health  or  morals,  while  no  fee  is  required  in 
the  case  of  other  articles,  are  repugnant  to  the 
provisions  of  the  federal  Constitution  that  no 
state  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  nor  deny 
to  persons  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

a  Hawkers  and  Peddlers— Who  Are  Such. 

A  hawker  or  peddler  is  an  itinerant  or 
traveling  trader  who  carries  goods  about  in  order 
to  sell  them,  and  who  actually  sells  them  to 
purchasers  by  delivering  the  goods  at  the  time 
of  the  sale,  in  contradistinction  to  the  trader 
who  has  goods  to  sell  and  sells  them  in  a  fixed 
place  of  business. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  25,  Hawkers  and  Peddlers,  §§  3-6. 
For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3220-3222;   vol.  6,  pp.  5260-5267; 
vol.  8,  p.  7750.] 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge.  . 
Action  by  the  state  against  J.  E  Bayer 

e.-p.-o 


and  others.  Judgment  for  plaintiff.  Defend- 
ants appeal.  Reversed  and  remanded,  with 
directions. 

Van  Cott,  Allison  &  Riter,  J.  R.  Haas,  and 
A  O.  Lyon,  for  appellants.  M.  A.  Breeden, 
Atty.  Gen.,  for  the  State. 

STRAUP,  J.  This  appeal  involves  the  va- 
lidity and  construction  of  sections  1710x  and 
1710x1  of  title  61,  Comp.  Laws  1007,  which 
are  as  follows: 

"No  person,  firm,  or  corporation,  as  prin- 
cipal or  agent,  shall  peddle  out,  hawk,  or, 
after  shipment  to  this  state,  canvass,  by  go- 
ing from  house  to  house  or  from  place  to 
place,  and  sell  or  offer  for  sale,  by  sample, 
to  users  or  consumers,  clocks,  agricultural 
Implements,  tools  or  machinery,  stoves  or 
ranges,  wagons,  buggies,  carriages,  surreys, 
or  other  similar  vehicles,  washing  machines, 
churns,  pictures,  enlarged  pictures,  or  pic- 
ture frames,  lightning  rods,  spectacles,  jewel- 
ry, sewing  machines,  books  or  musical  Instru- 
ments, within  this  state,  without  previously 
obtaining  a  license  therefor,  as  herein  pro- 
vided. 

"No  person,  firm,  or  corporation,  as  prin- 
cipal or  agent,  shall  engage  In  or  conduct, 
as  an  itinerant  vender,  peddler,  hawker,  or 
traveling  merchant,  the  business  of  peddling, 
selling,  or  bartering,  or  after  shipment  to  this 
state,  canvassing  or  selling  by  sample,  clocks, 
agricultural  implements,  tools  or  machinery, 
stoves  or  ranges,  wagons,  buggies,  carriages, 
surreys,  or  other  similar  vehicles,  washing 
machines,  or  churns,  pictures,  enlarged  pic- 
tures, or  picture  frames,  sewing  machines, 
books,  lightning  rods,  spectacles,  Jewelry,  or 
musical  Instruments,  within  this  state,  with- 
out previously  obtaining  a  license  therefor, 
as  herein  provided." 

In  the  complaint  filed  against  the  appel- 
lants it  Is  alleged  that  they,  "after  shipment 
into  the  state  of  Utah  of  certain  buggies  and 
carriages,  did  then  and  there  unlawfully  and 
willfully  engage  in  and  conduct,  as  itinerant 
venders,  peddlers,  hawkers,  and  traveling 
merchants,  the  business  of  peddling,  selling, 
bartering,  canvassing,  and  selling  the  same, 
by  sample,  without  previously  obtaining  a  li- 
cense therefor."  The  cause  was  submitted  to 
the  court  on  an  agreed  statement  of  facts, 
which,  in  substance,  is:  That  the  Spauldiiig 
Manufacturing  Company,  a  copartnership,  Is 
engaged  in  the  business  of  manufacturing 
wagons  and  carriages  at  Grlnnell,  In  the 
state  of  Iowa.  That  all  the  members  of  the 
copartnership  are  citizens  and  residents  of 
that  state.  The  appellants  Bayer  and  Bacon 
are  residents  and  citizens  of  Iowa,  and  appel- 
lants Stayner  and  Eckhart  are  citizens  and 
residents  of  Utah.  That  the  appellants  were 
employed  by  the  Spauldlng  Manufacturing 
Company  as  salesmen.  "That  said  defend- 
ants, while  so  employed  as  salesmen  by  said 
company  and  in  the  discharge  of  their  du- 
ty, after  shipment  into  this  state  of  a  car 
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load  of  carriages  and  buggies,  engaged  in  the 
pursuit  or  business  of  canvassing  and  selling 
by  sample  and  otherwise  certain  buggies  or 
carriages  to  people  residing  in  the  county  of 
Davis  and  state  of  Utah.  That  said  defend- 
ants canvassed  the  towns  of  Farmington  and 
Centerville,  in  said  county,  with  samples, 
and  exhibited  on  or  about  November  15, 1907, 
samples  of  buggies  and  carriages  to  Charles 
O.  Rollings,  and  sold  to  him  a  certain  car- 
riage, and  agreed  to  deliver  a  carriage  sim- 
ilar in  all  respects  to  the  sample  thus  exhibit- 
ed to  the  said  purchaser  within  30  days 
thereafter,  and  thereafter,  within  such  stipu- 
lated time,  did  deliver  a  carriage  similar  to 
the  sample  aforesaid,  and  during  the  times 
mentioned  in  said  complaint  the  procedure 
aforesaid  was  repeated.  That  said  defend- 
ants during  the  times  mentioned  In  said  com- 
plaint, and  in  said  Davis  county,  trailed  ve- 
hicles through  said  Davis  county,  in  some 
instances  selling  and  thereupon  delivering 
such  trailed  vehicles,  and  in  some  instances 
said  trailed  vehicles  were  sold  and  there  was 
taken  in  exchange  other  vehicles,  which  were 
trailed  for  a  distance  and  then  again  sold,  all 
of  the  aforesaid  matters  occurring  In  said 
Davis  county  and  during  the  times  mentioned 
in  said  complaint.  That  said  vehicles  so  sold 
to  the  said  purchasers  were  manufactured  by 
said  company  at  its  factory  in  Grlnnell,  state 
of  Iowa,  with  the  exceptions  aforesaid,  and 
the  vehicles  so  sold  and  delivered  belonged  to 
and  were  the  property  of  said  company,  and 
were  sold  for  and  on  its  behalf,  and  the  said 
vehicles  so  manufactured  in  Grlnnell,  Iowa, 
were  sent  from  there  to  Davis  county,  Utah, 
for  the  purpose  of  being  sold,  and  for  no  oth- 
er purpose.  That  such  vehicles  were  not  out 
of  the  possession  of  said  company  or  its 
agents  from  the  time  of  their  receipt  within 
the  state  of  Utah  until  the  same  were  sold 
and  delivered  as  aforesaid."  Upon  such  facts 
the  defendants  were  found  guilty  and  adjudg- 
ed to  pay  a  fine. 

On  appeal  they  urge  that  the  enactment 
contravenes  section  1,  art  8,  Const  U.  S., 
relating  to  the  power  of  Congress  to  regulate 
commerce  among  the  several  states,  section 
2,  art.  4,  providing  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states, 
and  section  1  of  the  fourteenth  amendment 
providing  that  no  state  shall  make  or  enforce 
any  law  which  abridges  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  nor 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws,  and  section  24, 
art.  1  of  the  state  Constitution  which  provides 
that  all  laws  of  a  general  nature  shall  be  uni- 
form in  operation.  It  is,  of  course,  conceded 
that  if  the  statute  gives  a  preference  to  prop- 
erty manufactured  or  produced  within  the 
state  or  makes  a  discrimination  against  non- 
residents or  against  property  manufactured  or 
produced  without  the  state,  or  otherwise  In- 
terferes with  interstate  commerce,  it  is  un- 
constitutional.  It  is  well  established  that  a 


tax  upon  the  seller  of  goods  Is  a  tax  upon 
the  goods  themselves.  It  is  also  well  settled 
that  state  laws  laying  occupation,  business, 
and  privilege  taxes  contravene  the  federal 
Constitution  in  so  far  as  they  impose  a  tax 
on  persons  engaged  in  taking  orders  for  goods 
by  sample  or  otherwise  to  be  filled  from 
stocks  not  within  the  state  at  the  time  the 
sales  are  made.  It  is  equally  well  settled 
that  where  the  goods  are  shipped  into  the 
state  and  stored  in  advance  of  the  sales  and 
the  orders  taken  are  filled  therefrom,  the 
business  is  not  interstate,  but  local  commerce, 
and  therefore  the  business  of  agents  solicit- 
ing orders  for  such  goods  is  not  protected  by 
the  provisions  of  the  federal  Constitution 
where  the  agents  are  in  possession  of  the 
goods  at  the  time  the  sales  are  made,  and 
not  only  solicit  the  orders,  but  complete  the 
sales  by  delivering  at  one  and  the  same  time. 
In  notes  to  the  case  of  In  re  Kinyon,  report- 
ed in  2  A.  &  E.  Ann.  Cases,  pages  701-703, 
may  be  found  a  citation  and  collection  of 
nearly  all  the  cases  bearing  upon  the  ques- 
tion. To  what  extent  these  statements  need 
modification  or  are  applicable,  when  the 
goods,  offered  for  sale  in  such  manner,  are 
in  original  packages  in  which  they  were  im- 
ported, need  not  now  be  considered. 

The  act  in  question  makes  it  unlawful, 
without  first  obtaining  a  license,  to  peddle  or 
hawk  the  goods  enumerated  in  the  statute,  or 
to  engage  in  or  conduct  as  an  itinerant  ven- 
der, peddler,  hawker,  or  traveling  merchant 
the  business  of  peddling,  selling,  or  bartering 
any  such  goods.  This  part  of  the  act  applies 
to  all  persons,  regardless  of  their  residence 
and  to  all  of  the  enumerated  articles,  whether 
manufactured  or  produced  within  or  without 
the  state.  To  this  extent  the  act  does  not 
appear  to  make  any  discrimination  adversely 
to  persons  or  property  of  other  states,  and 
does  not  for  that  reason,  affect  or  Interfere 
with  interstate  commerce.  The  act  further 
provides  that  after  shipment  to  this  state, 
It  shall  be  unlawful,  without  first  obtaining 
a  license,  to  canvass  by  going  from  house  to 
house  or  from  place  to  place,  and  sell  or  offer 
for  sale  by  sample  to  users  or  consumers  any 
of  the  enumerated  articles,  or  to  engage  in 
or  conduct  after  shipment  to  this  state,  the 
business  of  canvassing  or  selling  by  sample 
any  such  goods.  That  is  to  say,  after  any 
of  the  enumerated  articles  are  shipped  into 
the  state,  It  shall  not  be  lawful,  without  first 
obtaining  a  license,  to  canvass  or  sell  by 
sample  any  of  them,  though  they  have  not 
yet  been  mingled  with  nor  become  a  part  of 
the  common  mass  of  property  within  the 
state,  nor  otherwise  lost  their  character  as 
articles  of  interstate  commerce.  The  mere 
fact  that  they  may  have  been  shipped  into 
the  state  is  not  alone  conclusive  that  they 
have  lost  such  character,  for,  as  said  by  Mr. 
Justice  Field,  In  the  case  of  Welton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  Ed.  847:  "The  com- 
mercial power  continues  until  the  commodity 
has  ceased  to  be  the  subject  of  discrfaninat- 
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tag  legislation  by  reason  of  Its  foreign  char- 
acter. That  power  protects  it  even  after  it 
has  entered  the  state  from  any  burdens  im- 
posed by  reason  of  its  foreign  origin."  The 
effect  of  the  legislation  is  to  forbid,  without 
license,  the  canvassing  or  selling  by  sample 
any  of  the  goods  specified  In  the  statute  and 
which  have  been  shipped  into  this  state,  and 
permits,  without  license,  canvassing  and  sell- 
ing in  such  manner  the  same  kind  of  goods 
manufactured  or  produced  within  the  state. 
"A  law,"  says  Mr.  Justice  Swayne,  In  the 
case  of  Machine  Co.  v.  Gage,  100  U.  S.  678, 
25  L.  Ed.  754,  "which  requires  a  license  to 
be  taken  out  by  peddlers  to  sell  articles  not 
produced  in  the  state,  and  requires  no  such 
license  with  respect  to  those  who  sell  in  the 
same  way  articles  which  are  produced  in  the 
state.  Is  In  conflict  with  the  power  of  Con- 
gress to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states."  That 
portion  of  the  act  which  requires  a  license  to 
canvass  or  sell  by  sample  goods  shipped  into 
the  state,  and  permits,  without  a  license,  the 
canvassing  or  selling  in  such  manner  goods 
not  shipped  Into  the  state,  violates  the  com- 
merce clause  of  the  federal  Constitution,  and 
is  therefore  void.  Such  a  conclusion  was 
also  reached  by  the  Supreme  Court  of  Wash- 
ington in  the  case  of  Bacon  v.  Locke,  42 
Wash.  215,  83  Pac.  721,  upon  a  similar  stat- 
ute. 

This  portion  of  the  statute  is  further  an 
illegal  regulation  of  commerce,  in  that  it 
imposes  a  tax  to  canvass  and  sell  to  users 
and  consumers  by  sample  goods  shipped  in- 
to the  state,  and  permits  sales  In  such  man- 
ner to  merchants  and  all  persons  not  users 
and  consumers  without  a  license.  In  this 
connection  it  is  again  well  said  by  the  Su- 
preme Court  of  the  United  States  In  the  case 
of  Brennan  v.  Tltusvllle,  153  U.  8.  289,  14 
Sup.  Ct  829,  38  L.  Ed.  719:  "It  is  true,  in 
the  present  case,  the  tax  is  imposed  only  for 
selling  to  persons  other  than  manufacturers 
and  licensed  merchants,  but,  if  the  state  can 
tax  for  the  privilege  of  selling  to  one  class,  It 
can  for  selling  to  another,  or  to  all.  In  ei- 
ther case  it  is  a  restriction  on  the  right  to 
sell,  and  a  burden  on  lawful  commerce  be- 
tween the  citizens  of  two  states.  It  is  as 
much  a  burden  upon  commerce  to  tax  for  the 
privilege  of  selling  to  a  minister  as  it  is  for 
that  of  selling  to  a  merchant"  We  do  not 
see  wherein  other  portions  of  the  statute  con- 
travene the  commerce  clause  of  the  federal 
Constitution.  The  state  has  the  undoubted 
right  to  classify  occupations,  and  to  Impose 
different  taxes  upon  different  occupations, 
so  long  as  there  is  no  discrimination  against 
citizens  or  property  of  other  states.  It  is 
essential,  however,  to  the  constitutionality  of 
such  statutes  that  the  tax  apply  equally  to 
all  persons  of  a  given  class  and  is  uniform 
and  equal.  The  right  of  the  state  to  enact 
laws  to  regulate  or  restrict  the  sale  of  articles 
deemed  Injurious  to  health  or  morals  of  the 
community  la  also  unquestioned.  Avocations 


and  employments  pursued  within  the  state, 
not  directly  connected  with  interstate  com- 
merce, or  with  some  other  employment  or 
business  exercised  under  authority  of  the 
Constitution  and  laws  of  the  United  States, 
and  all  property  within  the  state  mingled 
with  and  forming  a  part  of  the  great  mass 
of  property  therein,  are  subject  to  the  tax- 
ing and  police  power  of  the  state.  The  Legis- 
lature undoubtedly  has  the  power  to  regulate 
the  business  of  peddling  and  hawking  within 
Its  territory.  The  ordinary  meaning  of  a 
peddler  or  hawker  Is  an  Itinerant  or  traveling 
trader  who  carries  goods  about  in  order  to 
sell  them,  and  who  actually  sells  them  to 
purchasers  by  delivering  the  goods  at  the 
time  of  the  sale,  in  contradistinction  to  the 
trader  who  has  goods  to  sell  and  sells  them 
in  a  fixed  place  of  business.  Such  sales  and 
business  are  wholly  an  internal  commerce, 
which  the  state  has  a  right  to  regulate.  It 
may  well  be  conceded  that  frauds  and  cheats 
are  likely  to  attend  Itinerant  and  Irrespon- 
sible peddling  from  house  to  house  or  place 
to  place,  and  that,  under  its  police  power, 
the  state  may  regulate  such  business  by  re- 
quiring peddlers  and  hawkers  to  take  out 
and  pay  for  licenses.  If  the  Legislature  had 
regulated  the  business  of  peddling  and  hawk- 
ing, and  had  forbidden  the  carrying  on  of 
such  business  without  first  obtaining  a  li- 
cense, we  think  no  fault  could  be' found  with 
such  an  enactment  But  this  is  not  what  the 
Legislature  did.  It  singled  out  but  a  few  ar- 
ticles— such  goods  as  are  not  produced  or 
manufactured  In  this  state  and  which  are  not 
even  injurious  to  health  or  morals  of  the  com- 
munity— and  required  an  annual  fee  or  tax 
of  $500  to  be  paid  to  peddle  any  of  them, 
while  the  business  of  peddling  and  hawking 
of  all  other  goods  and  articles,  including 
those  which  are  injurious  to  health  and  mor- 
als, and  which  affect  the  security  of  the  lives, 
limbs,  and  comfort  of  the  people,  may  be  car- 
ried on  with  perfect  freedom  and  without  li- 
cense. That  is  to  say,  under  the  act  one  may 
peddle  shotguns  and  bowle  knives,  dynamite, 
and  gunpowder,  celery  compound  and  cocaine, 
tobacco  and  opium,  and  many  other  things 
(whether  harmful  or  harmless)  without  li- 
cense and  with  impunity;  but  to  peddle  the 
Holy  Bible  or  any  other  book,  wagons,  bug- 
gies, stoves,  sewing  machines,  and  a  few  oth- 
er articles  enumerated  in  the  statute  an  an- 
nual fee  or  tax  of  $500  is  exacted.  Now,  it 
Is  apparent  that,  under  the  pretense  of  exer- 
cising a  police  power  or  of  adopting  a  revenue 
measure,  the  Legislature  passed  the  act  for 
the  mere  benefit  of  local  and  domestic  dealers. 
Of  a  similar  act  passed  by  the  Legislature  of 
the  state  of  Washington  the  federal  court  in 
the  case  of  Spaulding  v.  Evenson  (C.  C.) 
149  Fed.  913,  said:  "In  1903  an  act  was 
passed  by  the  Legislature  of  this  state  which 
undertook  to  prohibit  the  sale  of  vehicles, 
stoves,  ranges,  pianos,  or  other  merchandise 
without  license,  and  the  license  fee  was  fix- 
ed at  $10  per  day,  but  with  the  proviso  thai 
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the  act  should  not  apply  to  any  person  selling 
any  of  said  articles  from  his  regularly  main- 
tained stock  or  established  place  of  business, 
when  such  stock  had  been  maintained  in  the 
county  for  a  period  of  six  months.  This  act 
was  several  times  held  discriminative  and 
void  by  superior  Judges  of  the  state  of  well- 
recognized  ability,  but  did  not  apparently 
reach  the  Supreme  Court;  those  decisions 
being  generally  acquiesced  In.  While  It  has 
been  suggested  by  affidavit  that  complainants 
are  carrying  on  business  in  violation  of  this 
law,  it  was  not  referred  to  In  argument,  and 
it  may  be  assumed  that  counsel  do  not  rely 
upon  that  point  In  1905  an  act  was  passed 
to  meet  tbe  objections  to  that  of  1903.  It 
provides  that  every  person,  firm,  or  corpora- 
tion who  peddles  out  or,  after  shipment  to  the 
state,  canvasses,  or  sells  by  sample,  etc, 
shall  pay  In  advance  an  annual  license  tax 
of  $200.  This  act  was  recently  declared 
void  by  the  state  Supreme  Court  It  is  a 
matter  of  common  notoriety  that  this  legis- 
lation was  enacted  at  the  suggestion  and 
for  the  benefit  of  local  dealers.  The  amount 
fixed  for  license  by  the  Legislature  was  In- 
tended to  be  prohibitive  of  competition  by 
peddlers.  Shortly  after  the  decision  holding 
the  act  of  1905  unconstitutional,  we  find  the 
dealers  who  had  attempted  to  put  the  ped- 
dlers out  of  business  by  legislation  resorting 
to  the  very  Ingenious  scheme  which  has 
been  here  disclosed.  It  Is  proposed  now  to 
accomplish  by  subterfuge  that  which  the 
courts  of  the  state  have  repeatedly  held  can- 
not be  done  directly."  In  the  case  of  Rob- 
bins  v.  Shelby,  120  U.  S.  489,  7  Sup.  Ct  592, 
30  L.  Ed.  694,  tt  was  also  said:  "This  kind 
of  taxation  Is  usually  imposed  at  the  in- 
stance and  solicitation  of  domestic  dealers 
as  a  means  of  protecting  them  from  foreign 
competition.  And  in  many  cases  there  may 
be  some  reason  in  their  desire  for  such  pro- 
tection. But  this  shows  In  a  still  stronger 
light  the  unconstitutionality  of  the  tax." 
While  ordinarily  we  are  not  permitted  to 
Inquire  Into  the  motive  of  the  Legislature,  yet 
as  said  by  the  court  in  the  case  of  Lochner  v. 
New  York,  198  U.  S.  45,  25  Sup.  Ct.  539,  49 
L.  Ed.  937:  "It  is  impossible  for  us  to  shut 
our  eyes  to  the  fact  that  many  of  the  laws 
of  this  character,  while  passed  under  what 
is  claimed  to  be  the  police  power  for  the  pur- 
pose of  protecting  the  public  health  or  wel- 
fare, are  In  reality  passed  from  other  motives. 
We  are  justified  In  saying  so  when,  from 
the  character  of  the  law  and  the  subject  up- 
on which  it  legislates,  It  is  apparent  that  the 
public  health  or  welfare  bears  but  the  most 
remote  relation  to  the  law.  The  purpose  of 
a  statute  must  be  determined  from  the  nat- 
ural and  legal  effect  of  the  language  em- 
ployed ;  and  whether  It  is  or  Is  not  repugnant 
to  the  Constitution  of  the  United  States 
must  be  determined  from  the  natural  effect 
of  such  statutes  when  put  Into  operation, 
and  not  from  their  proclaimed  purpose.  Min- 
nesota vl  Barber,  136  U.  S.  313,  10  Sup.  Ct 
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862,  34  L.  Ed.  455;  Brimmer  v.  Rebman, 
138  U.  S.  78,  11  Sup.  Ct  213,  35  L.  Ed.  862. 
The  court  looks  beyond  the  mere  letter  of 
the  law  in  such  cases.  Tick  Wo  v.  Hopkins, 
118  U.  S.  356,  6  Sup.  Ct.  1064,  30  L.  Ed. 
220." 

We  are  well  satisfied  that  the  act  has  no 
such  relation  to  the  public  health  or  morals 
as  will  sustain  It  as  a  police  measure.  Nor 
can  it  because  of  its  illegal  discrimination  as 
to  property  and  persons,  be  upheld  as  a  rev- 
enue measure.  We  think  It  repugnant  to  the 
provisions  of  the  federal  Constitution  that 
no  state  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States  nor 
deny  to  persons  within  its  Jurisdiction  the 
equal  protection  of  the  laws.  Whether  it  is 
also  in  conflict  with  the  provisions  of  the 
state  Constitution  requiring  all  laws  of  a  gen- 
eral nature  to  be  uniform  In  operation  we 
need  not  now  determine.  The  judgment  of 
the  court  below  Is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss 
the  action  and  to  discharge  the  defendants, 

McCARTT,  C.  J.,  and  FRICK,  J.,  concur. 


PAYNE  v.  HODGSON. 
(Supreme  Court  of  Utah.  Ang.  10,  1908.) 

1.  Elections— Canvassing  Board— Powers. 

Under  Com  p.  Laws  1907,  8  891,  relating  to 
city  elections,  which  provides  that  "on  the  Mon- 
day following  any  election  the  city  council  •  *  • 
must  convene  and  publicly  canvass  the  result 
and  issue  certificates  of  election  to  each  person 
elected  by  a  plurality  of  votes,"  the  council  has 
no  power  to  inquire  into  either  the  legality  of 
the  nominations  or  the  legality  of  the  votes  cast, 
or  into  the  regularity  of  the  official  ballot,  but 
is  bound  to  issue  a  certificate  of  election  to  the 
person  ascertained  to  have  received  the  largest 
number  of  votes  for  a  particular  office. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dir. 
vol.  18,  Elections,  §  234.] 

2.  Same  —  Contests  —  Nature  ano  Fork  of 
Remedy. 

A  statutory  proceeding  to  contest  an  elec- 
tion merely  gives  a  cumulative  remedy,  and 
generally  a  contest  can  only  be  made  on  the 
grounds  enumerated  in  the  statute. 

3.  Same— Construction  of  Statute. 

In  an  election  contest  instituted  under  Oomp. 
Laws  1907,  §  914,  the  contestant  cannot  ques- 
tion the  regularity  or  validity  of  the  proceedings 
of  conventions  or  committees  in  making  or  filing: 
nominations,  nor  can  the  action  of  the  officer 
whose  duty  it  is  to  make  up  tbe  party  tickets 
and  prepare  the  official  ballot  be  reviewed,  which 
can  only  be  done  by  direct  proceeding  before 
the  election,  so  that  errors,  it  found,  may  be 
corrected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  §  303.] 

4.  Same  —  Nominations— Ballots  — Candi- 
date Nominated  bt  More  Than  One  Par- 
ty. 

Under  Comp.  Laws  1907,  8  822  et  seq.,  re- 
lating to  elections,  which  authorize  a  convention 
or  "organized  assemblage  of  voters  or  delegates 
representing  a  political  party"  which  polled  at 
leaBt  2  per  cent,  of  the  votes  at  the  last  elec- 
tion to  make  and  certify  nominations  and  to  ap- 
point a  committee  with  power  to  make  nomina- 
tions and  fill  vacancies,  and  provide  for  the 
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printing  of  each  party  ticket  on  the  official  bal- 
lot in  a  separate  column  and  under  the  party 
designation  and  emblem,  while  a  convention  can 
nominate  candidates  for  but  one  party,  there  is 
no  requirement  that  the  candidates  must  be 
members  of  such  party,  and  either  a  convention 
or  its  committee  may  lawfully  designate  as  its 
candidate  a  person  who  is  also  the  candidate  of 
another  party  for  the  same  office,  and  in  such 
case  it  is  the  duty  of  the  officer  who  makes  up 
the  ballot  to  place  such  person's  name  in  each 
party  ticket,  although  the  result  is  that  it  ap- 
pears more  than  once  on  such  ballot 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis,  Judge. 

Election  contest  by  Alden  E.  Payne  against 
Oliver  Hodgson  to  determine  the  right  to 
the  office  of  city  councilman  of  Salt  Lake 
City.  A  demurrer  to  the  statement  of  con- 
test was  sustained,  and  contestant  appealed. 
Affirmed. 

S.  P.  Armstrong,  for  appellant  Stephen 
L  Richards,  for  respondent 

FRICK,  J.  This  proceeding  was  commenc- 
ed by  the  appellant  to  contest  the  election  of 
respondent,  who  was  declared  elected  to  the 
office  of  city  councilman  for  one  of  the  muni- 
cipal wards  of  Salt  Lake  City.  The  action 
Is  based  on.  section  914  of  the  Compiled  Laws 
of  Utah  of  1907,  which  provides  as  follows: 
"The  election  of  any  person  to  any  public  of- 
fice, the  location  or  relocation  of  a  county 
seat  or  any  proposition  submitted  to  a  vote 
of  the  people,  may  be  contested:  (1)  For  mal- 
eondnct,  fraud,  or  corruption  on  the  part  of 
the  judges  of  election  at  any  polling  place, 
or  of  any  board  of  canvassers,  or  any  mem- 
ber of  either  board,  sufficient  to  change  the 
result ;  (2)  when  the  incumbent  was  not  eligi- 
ble to  the  office  at  the  time  of  the  election ; 
(3)  when  the  incumbent  has  given  or  offered 
to  any  elector  or  any  judge  or  canvasser  of 
the  election  any  bribe  or  reward  In  money, 
property,  or  anything  of  value,  for  the  pur- 
pose of  procuring  his  election,  or  has  commit- 
ted any  other  offense  against  the  elective 
franchise  denned  by  law;  (4)  when  illegal 
rotes  have  been  received,  or  legal  votes  have 
been  rejected  at  the  polls  sufficient  to  change 
the  result ;  (5)  for  any  error  of  any  board  of 
canvassers  or  of  the  judges  of  election  in 
wonting  the  votes  or  declaring  the  result  of 
the  election,  if  the  error  would  change  the 
result ;  (6")  for  any  other  cause  which  shows 
that  another  person  was  legally  elected.  The 
term  Incumbent  in  this  section  means  the 
person  whom  the  canvassers  declare  elected." 
The  statement  of  contest,  as  It  is  denominat- 
ed by  the  statute,  setting  forth  the  grounds 
of  contest,  is  too  long  to  be  set  out  In  an  opin- 
ion. The  principal  facts,  however,  upon  which 
the  contest  rests  may  be  briefly  stated  as  fol- 
lows: In  November,  1907,  there  were  four 
political  parties  which  placed  in  nomination 
eertain  named  candidates  to  be  voted  for  at 
the  ensuing  city  election  as  councllmen  for 
the  First  Municipal  Ward  of  Salt  Lake  City, 
namely,  the  Socialist  Republican,  Democrat- 


ic, and  American  Parties.  These  candidates 
were  regularly  nominated  by  the  respective 
parties  in  delegate  conventions  regularly 
held  by  each  party,  and  the  nominations  of 
the  several  conventions  were  regularly  cer- 
tified to  the  city  recorder  as  provided  by 
law  for  the  purpose  of  having  the  names  of 
the  nominees  placed  upon  the  official  ballot 
which,  under  the  law,  must  be  prepared  by 
the  city  recorder.  After  the  nominations  had 
been  certified  as  aforesaid,  and  within  the 
time  provided  by  law,  the  candidate  nominat- 
ed by  the  Republican  Party  convention  de- 
clined the  nomination,  whereupon  the  com- 
mittee representing  the  Republican  conven- 
tion filled  the  vacancy  occasioned  by  the  dec- 
lination aforesaid  by  nominating  and  certi- 
fying the  name  of  the  respondent  (who  had 
been  nominated  and  certified  by  the  Demo- 
cratic convention  as  the  Democratic  candi- 
date) as  the  Republican  candidate  for  the  of- 
fice aforesaid.  In  doing  this  the  Democrats 
and  Republicans  united  upon  respondent  as 
the  candidate  for  both  of  said  parties.  The 
appellant  was  the  candidate  chosen  by  the 
American  convention,  and  was  placed  upon 
the  official  ballot  under  that  party  designa- 
tion, while  respondent's  name  was  placed  up- 
on the  official  ballot  under  both  the  Demo- 
cratic and  Republican  Party  designations. 
After  the  declination  of  the  regularly  nomi- 
nated Republican  candidate  had  been  filed 
as  the  law  requires,  and  the  name  of  the  re- 
spondent had  been  substituted  as  the  Repub- 
lican candidate  as  aforesaid,  the  appellant  fil- 
ed written  objections  with  the  recorder  as 
provided  by  section  832,  Comp.  Laws  1907, 
and  protested  against  placing  the  name  of 
respondent  upon  the  official  ballot  under  the 
designation  of  the  Republican  Party,  and  in- 
sisted that  respondent's  name  should  be  plac- 
ed upon  the  official  ballot  but  once,  and  as  a 
Democrat  The  manner  and  form  of  making 
up  the  official  ballot,  and  how  the  nominees 
of  each  party  must  be  placed  thereon,  will  ap- 
pear hereafter.  In  his  protest  as  aforesaid 
the  appellant,  In  substance,  contended  that 
the  committee  representing  the  Republican 
convention  had  no  authority  to  substitute  a 
Democrat  or  any  other  person  who  was  not 
affiliated  with  the  Republican  Party  and  who 
did  not  believe  In  its  principles  upon  the  Re- 
publican ticket;  that  it  was  unlawful  to 
place  the  name  of  any  candidate  more  than 
once  upon  the  official  ballot;  and  that  to  do 
this  was  a  fraud  both  upon  the  Republican 
voter  and  upon  the  appellant  The  recorder 
overruled  the  objection  and  protest  of  appel- 
lant, and  placed  respondent's  name  upon  the 
official  ballot  under  both  the  Democratic  and 
Republican  designations  and  emblems.  In 
this  way  respondent's  name  appeared  twice 
upon  the  official  ballot,  once  as  a  Democratic 
and  once  as  a  Republican  nominee.  At  the 
ensuing  election  the  respondent  as  a  Demo- 
crat received  less  votes  than  appellant,  but, 
when  all  the  votes  respondent  received  both. 
as  a  Democratic  and  Republican  nominee 
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were  added  together,  respondent  had  more 
votes  than  appellant  The  election  officers 
made  due  return  of  the  votes  to  the  city 
council  which  under  the  statute  must  canvass 
them  and  declare  the  result.  After  a  canvass 
duly  made  by  that  body,  It  added  the  Demo- 
cratic and  Republican  votes  which  were  cast 
for  respondent,  and  declared  him  duly  elect- 
ed. Respondent  demurred  to  appellant's  state- 
ment upon  the  ground  that  the  same  did  not 
state  facts  sufficient  to  entitle  him  to  the 
relief  prayed  for,  or  to  any  relief.  The  dis- 
trict court,  upon  a  hearing  on  the  demurrer, 
sustained  the  same,  and  hence  this  appeal. 

Appellant's  first  contention  Is  that  In  add- 
ing the  votes  cast  for  respondent  upon  both 
tickets  the  canvassing  board  committed  error, 
and  that  this  error  Is  one  contemplated  In 
subdivision  5  of  the  section  set  out  at  the 
beginning  of  this  opinion.  Is  this  contention 
sound?  Section  891,  so  far  as  material  here, 
provides:  "On  the  Monday  following  any 
election,  the  city  council  *  *  *  must  con- 
vene and  publicly  canvass  the  result,  and  Is- 
sue certificates  of  election  to  each  person 
elected  by  a  plurality  of  votes."  It  is  conced- 
ed that  from  the  face  of  the  returns  It  was 
made  to  appear  that  the  respondent  had  re- 
ceived the  highest  number  of  votes  cast  for 
the  office  for  which  he  was  a  candidate.  This 
being  so,  the  city  council,  under  the  statute, 
as  a  mere  canvassing  body,  could  do  nothing 
else  than  to  declare  him  elected.  But  It  Is 
contended  that  the  respondent  was  not  regu- 
larly nominated,  and  that  he  bad  no  right 
to  have  bis  name  appear  upon  the  official  bal- 
lot as  a  Republican,  and  hence  the  votes  cast 
for  him  as  such  should  not  have  been  added 
to  the  votes  he  received  as  a  Democrat  The 
statute,  however,  says  that  the  person  who 
has  received  a  plurality  of  the  votes  shall 
receive  a  certificate  of  election.  It  does  not 
say  that  a  person  may  be  elected  only  by 
American,  Republican,  Democratic,  or  Social- 
ist votes,  but  that,  If  he  has  received  a  plu- 
rality of  all  the  votes  cast  at  the  election,  he 
Is  to  be  declared  elected.  The  canvassers  had 
no  power  to  inquire  into  either  the  legality  of 
the  nominations  or  the  legality  of  the  votes 
cast  at  the  election,  or  Into  the  regularity  of 
the  official  ballot.  Their  power  was  exhaust- 
ed when  they  had  canvassed  the  returns  and 
had  ascertained  who  had  received  the  highest 
number  of  votes  cast  for  a  particular  office. 
Chamberlain  v.  Hedger,  12  S.  D.  135,  80  N. 
W.  178;  Plgott  v.  Bd.  Com'rs,  12  Mont  637, 
31  Pac.  536;  Miller  v.  Pennoyer,  23  Or.  364, 
31  Pac.  830.  This  contention  must  there- 
fore, be  overruled. 

With  respect  to  the  contentions  of  appel- 
lant that  the  nomination  of  respondent  by 
the  Republican  committee  was  unauthorized 
and  Illegal,  and  that  the  name  of  respondent 
was  Illegally  placed  upon  the  official  ballot 
by  being  placed  thereon  more  than  once,  the 
respondent  Insists  that  these  are  not  among 
the  grounds  for  which  an  election  contest  Is 
authorized  by  the  statute  queted  above,  and 


hence  cannot  be  considered  In  this  proceed- 
ing. It  is  true  that  these  matters  are  not 
specified  as  grounds  of  contest  Election 
contests  are  purely  statutory,  and  generally 
an  election  may  be  contested  only  upon  the 
grounds  enumerated  In  the  statute.  In  case 
the  Incumbent's  right  to  an  office  is  ques- 
tioned upon  grounds  other  than  those  speci- 
fied In  the  statute  giving  the  right  to  contest 
it  may  generally  be  done  by  quo  warranto. 
In  such  a  proceeding,  however,  nothing  Is  de- 
termined except  the  incumbent's  right  to  the 
office,  and  the  person  Instituting  the  pro- 
ceeding, although  he  may  claim  the  office, 
cannot  be  substituted  in  the  Incumbent's 
stead.  By  some  courts  It  Is  held  that,  where 
a  right  to  contest  an  election  Is  given  by 
statute,  the  statutory  remedy  Is  exclusive. 
It  seems  to  us.  however,  that  the  weight  of 
authority  is  that  the  statutory  remedy  Is 
cumulative  merely.  In  15  Cyc.  393-396,  the 
rule  la  stated  as  above  Indicated,  and  the 
cases  upon  this  question  are  there  collected. 
Moreover,  with  respect  to  the  question  of 
objecting  to  the  manner  of  filing  and  the 
form  of  nomination  certificates  in  which  the 
respective  nominations  are  certified  to  the 
officer  whose  duty  It  is  to  prepare  the  official 
ballot,  the  ruling  of  such  officer  with  respect 
to  these  matters  is  by  section  832  made 
final,  subject  only  to  the  right  of  the  party 
whose  certificate  is  objected  to  to  amend  or 
correct  the  same  within  a  specified  time. 
This,  however,  does  not  prevent  a  party  from 
applying  to  a  court,  and  from  testing.  In  a 
proper  proceeding,  the  correctness  of  the 
ruling  of  the  officer  whose  duty  it  is  to  pass 
on  the  objections.  This  has  frequently  been 
done  as  appears  from  the  decided  cases  un- 
der statutes  similar  to  our  own.  The  ques- 
tion, however,  is  not  the  power  of  courts 
to  examine  Into  and  pass  upon  the  rulings 
of  the  officer  who  passes  upon  nomination 
certificates,  but  rather  whether  an  election 
contest  is  the  proper  proceeding  In  which 
the  courts  may  consider  and  pass  upon  such 
questions.  In  making  search  for  cases  upon 
this  point  we  have  been  able  to  find  but  two 
cases,'  namely,  Crawford  v.  Norrls,  37  Neb. 
299,  55  N.  W.  1086,  and  Price  v.  Lush,  10 
Mont.  61,  24  Pac.  749,  9  L.  R,  A.  467,  in 
which  the  questions  with  respect  to  the 
form  and  filing  of  the  nomination  certificates 
and  tne  form  of  the  official  ballot  were  con- 
sidered In  an  election  contest.  The  latter 
case  has,  however,  been  overruled  upon  this 
point  In  the  later  case  of  Stackpole  v.  Ha  Ita- 
lian, 16  Mont.  40,  40  Pac  80,  28  L.  R.  A.  502. 
In  the  case  of  Miller  v.  Pennoyer,  supra, 
these  questions  were  passed  upon  pro  forma 
In  a  mandamus  proceeding  with  the  observa- 
tion that  they  were  not  regularly  before  the 
court.  In  an  election  contest  as  we  con- 
strue the  law,  the  contestant  cannot  question 
the  regularity  or  validity  of  the  proceedings 
of  conventions  or  committees  In  making  or 
filing  nominations  of  candidates,  nor  can  he 
In  such  a  proceeding  review  the  action  of  the 
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officer  whose  duty  It  Is  to  make  up  the  party 
tickets  and  from  them  prepare  the  official 
ballot  In  order  to  reach  these  questions, 
the  actions  of  the  officer  in  filing  the  nomina- 
tions and  In  making  up  the  official  ballot 
must  be  reviewed  by  a  direct  proceeding, 
and,  to  be  of  any  avail,  it  must  be  done  be- 
fore the  election  is  held  so  that  errors,  If 
any  are  committed  in  these  particulars,  may 
be  corrected  before  and  not  after  an  election. 
After  an  election  the  voters  have,  In  effect, 
ratified  the  action  of  the  conventions  or  com- 
mittees and  the  contestant  in  an  election  con- 
test is  limited  to  matters  occurring  at  or  In 
relation  to  the  election  proper.  In  one  sense, 
therefore,  what  we  shall  hereafter  say  may 
be  obiter.  In  view,  however,  that  the  ques- 
tions whether  one  and  the  same  person  may 
be  nominated  by  conventions  or  committees 
representing  different  political  parties,  and, 
in  the  event  this  is  done,  whether  the  name 
of  the  candidate  so  nominated  may  be  placed 
upon  the  several  party  tickets  and  his  name 
likewise  placed  more--  than  once  upon  the 
official  ballot  are  squarely  presented  and 
argued  by  counsel,  we  have  concluded  to  pass 
upon  them  for  the  following  reasons:  (1) 
Because  the  law,  the  facts,  and  the  Interests 
involved  would  be  the  same  in  any  form  of 
action ;  and  (2)  because  the  manner  of  mak- 
ing and  certifying  nominations  and  of  pre- 
paring official  ballots  Is  a  matter  that  not 
only  concerns  every  officer  whose  duty  It  Is  to 
pass  upon  and  file  nomination  certificates 
and  from  them  prepare  the  official  ballot, 
but  it  is  also  a  matter  of  general  public,  in- 
terest and  concern  to  have  the  statute  govern- 
ing these  matters  construed.  It  is  perhaps 
true  that  appellant  should  have  commenced 
a  proceeding  against  the  recorder  to  pre- 
vent him  from  placing  respondent's  name 
upon  the  ballot  more  than  once.  If  he  had 
done  so,  however,  in  commencing  his  action 
in  the  district  court,  the  decision  either  way 
in  that  court  could  not  have  been  reviewed 
by  this  court  in  time  to  make  it  availing  for 
the  election  then  to  be  held,  and  the  result 
would  perhaps  have  been  the  same  if  appel- 
lant had  commenced  the  proceeding  In  this 
court  directly.  What  Is  true  of  this  case  In 
view  of  the  shortness  of  time  intervening  be- 
tween the  filing  of  nominations  and  the  en- 
suing election  Is  equally  true  of  all  similar 
cases.  From  every  point  of  view,  therefore, 
it  seems  but  fair  to  the  public  that  the  ques- 
tions be  determined  now. 

Proceeding,  therefore,  to  the  consideration 
of  the  question  of  making  nominations  we 
find  that  by  section  822  any  political  party 
which  presented  candidates  at  the  last  pre- 
ceding election  may  nominate  candidates; 
that  a  convention  is  an  organized  assemblage 
of  voters  or  delegates  representing  a  politi- 
cal party  which  at  the  last  election  preceding 
the  holding  of  such  convention  polled  at 
least  2  per  cent  of  the  entire  vote  cast  In 
the  city,  county,  or  other  political  division  or 
district  for  which  the  nominations  are  made. 


It  Is  also  provided  by  this  section  that  a 
committee  appointed  by  any  such  convention 
may  make  nominations  when  authorized  to  do 
so,  and  by  section  834  It  is  provided  that  such 
a  committee,  when  authorized  by  a  conven- 
tion, may  fill  any  vacancy  that  may  occur 
In  the  nominations  as  made,  and  that  such 
nominations  by  such  committees  when  duly 
certified  to  shall  have  the  same  force  and 
effect  as  the  certificates  made  by  the  conven- 
tion would  have.  The  form  of  certificates 
and  time  and  manner  of  filing  them  Is  also 
provided  for.  In  section  830,  so  far  as  ap- 
plicable here,  It  Is  provided:  "It  shall  be  the 
duty  of  the  recorder  of  any  city  *  *  • 
to  provide  printed  ballots  for  every  election  of 
public  officers  In  which  the  voters  *  *  * 
of  such  city  •  •  *  participate;  and  to 
cause  to  be  printed  on  the  ballot  the  name 
of  every  candidate  whose  nomination  has 
been  certified  to,  or  filed  with,  such  city  re- 
corder •  *  •  In  the  manner  provided  by 
law."  In  section  839  the  form  of  the  official 
ballot  and  Its  arrangement  are  provided  for 
in  substance  as  follows:  The  nominees  of 
any  political  party  shall  be  placed  under  the 
party  name  on  the  official  ballot;  that  it 
shall  be  lawful  to  designate  the  party  by  an 
appropriate  emblem  or  design,  but  no  two 
sets  of  nominees  shall  use  the  same  emblem 
or  device.  "Each  list  of  candidates  for  the 
several  parties  •  •  *  shall  be  called  a 
ticket  and  be  placed  In  a  separate  column 
on  the  ballot  In  such  order  as  the  authorities 
charged  with  the  printing  of  the  ballots  shall 
decide.  The  columns  containing  the  lists  of 
candidates,  Including  the  party  name  and 
device,  shall  be  separated  by  heavy  parallel 
lines."  This  section  contains  additional  mat- 
ter Indicating  the  Intention  of  the  Legisla- 
ture that  all  the  names  of  the  nominees  shall 
be  placed  on  the  official  ballot,  but  the  fore- 
going is  deemed  quite  sufficient  to  show  that 
each  party  convention  certifies  up  a  full  list 
of  the  candidates  nominated  by  such  conven- 
tion or  its  authorized  committee,  and  that  the 
names  of  all  candidates  are  then  printed  in 
the  column  or  party  ticket  allotted  to  such 
party.  Each  party  then,  in  effect,  has  a  tick- 
et of  Its  own  containing  a  full  list  of  all  its 
candidates  which  Is  Identified  by  the  party 
name  and  emblem  or  device,  If  there  be  one. 
The  manner  of  voting  is  also  provided  for, 
which  is  by  either  voting  the  whole  ticket 
by  simply  making  the  voting  mark  In  a  large 
circle  which  Is  placed  immediately  beneath 
the  party  name  and  emblem  and  over  the 
names  of  the  candidates,  or,  In  case  one  de- 
sires to  vote  only  a  part  of  the  ticket  by 
either  placing  the  voting  mark  opposite  the 
name  of  the  candidate  he  desires  to  vote  for 
or  by  placing  the  mark  In  the  large  circle 
and  by  drawing  a  pen  mark  through  the 
name  of  the  rejected  candidate.  If  one  de- 
sires to  vote  for  another  in  place  of  the 
candidate  he  has  scratched,  this  may  be  done 
by  placing  the  voting  mark  opposite  the  name 
of  the  opposing  candidate  on  another  ticket 
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The  same  thing  is  accomplished  In  using  the 
voting  machine  by  operating  either  the  knob 
on  the  voting  machine  which  votes  the  whole 
ticket  or  by  operating  the  knob  attached  to 
the  smaller  levers  which  control  the  names 
of  each  candidate  upon  each  party  ticket 
The  result  of  the  vote  Is  the  same  in  either 
case.  Appellant  contends,  however,  that  each 
convention  can  represent  but  one  political 
party,  and,  In  order  to  make  legal  nomina- 
tions, such  convention  must  represent  a  par- 
ticular party,  and  not  combine  with  some  oth- 
er party.  It  Is  no  doubt  the  spirit  and  pur- 
pose of  the  law  that  a  convention  authorized 
to  make  and  certify  nominations  shall  repre- 
sent but  one  political  party,  and  that  several 
political  parties  may  not  combine  as  one  Joint 
convention,  and  then  In  such  convention  make 
nominations  representing  both  parties.  Nor 
Is  it  the  purpose  of  the  law  to  permit  one 
political  party  to  nominate  more  than  one 
list  of  candidates  under  its  party  name  or 
emblem,  nor  to  join  its  name  with  another 
political  party  so  as  to  nominate  a  list  of 
candidates,  or  to  nominate  the  same  or  an- 
other list  of  candidates  nnder  Its  name  when 
joined  or  connected  with  some  other  political 
party.  A  convention  composed  of  two  par- 
ties, or  one  party  acting  for  itself  and  for 
another  party,  would  not  be  one  as  contem- 
plated by  section  822.  We  cannot,  however, 
lose  sight  of  the  fact  that  It  is  the  convention 
only  that  must  represent  a  political  party  or 
"an  organized  assemblage  of  voters  or  dele- 
gates representing  a  political  party."  Such 
a  convention  or  organized  assemblage  of 
voters  may  as  a  matter  of  Inherent  right 
nominate  any  qualified  elector  regardless  of 
his  political  faith  or  creed,  and  may  certify 
his  nomination.  Indeed,  we  know  of  no  law 
which  prevents  such  a  convention  from  nomi- 
nating any  person  whether  qualified  to  hold 
ofllce  or  not  The  law  only  prescribes  the 
qualification  of  electors  and  officers,  and  not 
of  candidates.  The  disqualification  of  a  per- 
son to  hold  an  office  Is  a  ground  of  contest 
but.  Independently  of  the  right  of  contest 
such  right  may  always  be  Inquired  Into  In  a 
proceeding  in  the  nature  of  quo  warranto. 
But  we  know  of  no  law  which  would  au- 
thorize the  official  whose  duty  It  is  to  re- 
ceive and  file  the  certificate  of  nominations 
and  from  tbem  prepare  the  official  ballot  to 
pass  upon  the  qualifications  of  candidates. 
Nor  do  we  think  there  is  any  power  to  do 
this  except  by  the  courts,  and  then  only  when 
the  disqualified  person  assumes  to  discharge 
the  functions  of  a  public  office.  The  law 
does  not  concern  itself  with  respect  to  the 
political  faith  of  those  who  are  chosen  to 
fill  the  offices.  If  they  possess  the  legal  qual- 
ifications and  are  duly  elected  by  the  requi- 
site number  of  votes,  the  law  protects  them 
In  their  right  to  discharge  the  duties  and  In 
the  enjoyment  of  the  emoluments  of  the 
office,  regardless  of  their  political  affiliations. 
This,  In  the  nature  of  things,  cannot  be  oth- 
erwise; and,  if  this  be  conceded,  how  can 


it  be  said  that  the  law  takes  any  notice 
whatever  of  the  political  faith  of  any  nominee 
of  any  political  party? 

Applying  the  foregoing  reasoning  to  this 
case,  in  what  way  did  the  committee  that 
made  and  certified  the  nomination  of  re- 
spondent violate  any  of  the  provisions  of  the 
election  law,  or  of  any  other  law  of  this 
state?  It  has  frequently  been  held  (and, 
upon  principle,  such  must  be  the  law)  that  a 
convention  may  authorize  a  committee  to  do 
what  the  convention  could  lawfully  do.  If 
the  Republican  convention  thus  could  have 
nominated  the  respondent  why  could  not  the 
committee  do  this?  When  the  convention  au- 
thorized and  directed  the  committee  to  fill 
any  vacancies,  unless  restricted,  the  commit- 
tee could  select  any  person  which  in  Its  judg- 
ment was  suitable  and  available,  and  the  con- 
vention, In  advance,  ratified  what  the  com- 
mittee did  in  carrying  out  the  Instructions 
given  to,  or  the  duties  imposed  upon,  such 
committee  by  the  convention.  It  Is  true  that 
appellant  both  In  his  objections  before  the 
recorder  and  in  his  statement  of  contest  al- 
leged that  the  committee  representing  the 
Republican  convention  had  no  authority  to 
nominate  respondent  But  this  allegation  in 
the  form  as  made  is  insufficient  for  two  rea- 
sons: (1)  The  statement  as  made  is  a  mere  , 
conclusion  of  the  pleader,  since  no  facts  are 
alleged  from  which  the  want  of  authority 
either  appears  or  can  be  inferred;  (2)  from 
the  subsequent  allegations  it  Is  clearly  In- 
ferable that  the  pleader  attacked  the  au- 
thority of  the  committee  upon  the  sole  ground 
that  the  committee  represented  the  Republi- 
can convention,  and  that  a  nominee  of  such 
committee  would  have  to  be  a  Republican. 
This  would  no  doubt  be  true  if  the  convention 
had  required  the  committee  to  select  a  Re- 
publican. Where,  however,  authority  Is  con- 
ferred upon  a  committee  to  fill  possible  va- 
cancies, the  restrictions,  If  any,  should  be 
clearly  stated  by  the  one  who  objects  to  the 
action  of  the  committee  in  that  regard.  The 
allegations  In  this  regard  are  therefore  in- 
sufficient In  the  absence  of  any  restrictions, 
a  committee  may  exercise  Its  own  Judgment 
in  the  selection  of  a  person  to  fill  a  vacancy. 
Moreover,  the  motive  of  such  convention  or 
committee  In  making  the  nominations  can- 
not legally  be  inquired  Into,  and  certainly 
not  at  the  instance  of  an  opposing  candidate. 
This  Is  a  matter  to  be  discussed  with  the 
voters,  and  Is  not  and  cannot  well  be,  con- 
trolled by  law.  In  the  long  run  it  would  no 
doubt  prove  unwise  to  attempt  it  There  are 
many  matters  relating  to  religious  and  po- 
litical affairs  under  popular  forms  of  gov- 
ernment that  the  courts,  In  the  absence  of 
express  constitutional  or  statutory  provi- 
sions, may  not  interfere  with,  and  among 
them  are  the  regulation  of  political  parties, 
the  acts  of  their  conventions  and  committees. 
In  15  Cyc.  830,  it  Is  said :  "It  Is  much  more 
proper  that  questions  which  relate  to  the 
regularity  of  conventions  or  nomination  of 
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candidates  and  the  constitution  of  committees 
should  be  determined  by  the  regularly  con- 
stituted party  authorities  than  to  have  every 
question  relating  to  a  caucus,  convention,  or 
nomination  determined  by  the  courts,  and 
thus.  In  effect,  compel  them  to  make  party 
nominations  and  regulate  the  details  of  party 
procedure  instead  of  having  them  controlled 
by  party  authorities."  The  question  respect- 
ing the  right  of  a  political  party  convention 
or  its  committee  to  nominate  any  person  of 
any  political  faith  or  creed  is  also  thorough- 
ly considered  in  the  case  of  Huchlnsou  v. 
Brown,  122  Cal.  189,  54  Pac.  788,  42  L.  R  A. 
232.  The  decision  in  that  case  Is  to  the  ef- 
fect that  such  a  right  is  inherent  We  are 
firmly  of  the  opinion  that  the  people  have 
the  Inherent  right  to  organize  political  par- 
ties, to  hold  delegate  conventions,  and,  either 
through  them  or  their  authorized  committees, 
to  present  candidates  to  be  voted  for  at  any 
election  regardless  of  the  political  views  or 
creed  of  such  candidates.  The  Republican 
committee  in  this  case  did  no  more  than  this 
in  selecting  and  certifying  the  name  of  re- 
spondent as  the  Republican  candidate  for  the 
office  of  city  councilman,  and,  when  the  com- 
mittee filed  the  nomination,  it  was  the  duty 
of  the  recorder,  if  the  certificate  was  regular 
tn  form,  to  place  respondent's  name  in  the 
list  of  names  certified  to  under  the  designa- 
tion of  the  Republican  Party.  This  the  stat- 
ute required  the  recorder  to  do.  Appellant's 
contention  In  this  regard  must  therefore  be 
overruled. 

This  brings  us  to  the  last  question  to  be 
considered,  namely:  Can  the  name  of  a  can- 
didate be  placed  upon  the  official  ballot  more 
than  once,  and,  if  this  be  done,  is  it  a  fraud 
upon  the  voter  or  upon  any  one  to  do  this? 
By  keeping  in  mind  the  several  sections  of 
the  election  laws  of  this  state  to  which  we 
have  referred,  and  from  what  has  been  said 
above,  it  seems  clear  that,  where  a  person  Is 
nominated  by  more  than  one  political  party, 
he  not  only  has  the  legal  right  to  have  his 
name  placed  upon  the  party  ticket  of  each 
party  whose  nominee  he  Is,  but  it  is  the  duty 
of  the  officer  who  makes  up  the  party  tickets 
and  from  them  prepares  the  official  ballot  to 
place  the  names  of  all  nominees  of  each  party 
upon  the  party  tickets.  The  official  in  mak- 
ing up  the  party  tickets  and  official  ballot 
may  not  refuse  to  place  the  name  of  a  nom- 
inee upon  the  ticket  of  one  political  party 
because  his  name  already  appears  upon  that 
of  another  political  party  when  his  nomina- 
tion has  been  duly  certified  by  both  parties. 
The  statute  clearly  contemplates  that  the 
names  of  all  persons  who  are  nominated  shall 
be  placed  upon  the  ticket  of  the  party  making 
the  nomination,  and,  if  one  person  is  nom- 
inated by  two  parties,  the  name  must  neces- 
sarily be  placed  upon  the  official  ballot  as 
many  times  as  it  appears  upon  the  party 
tickets  It  Is  true  that  there  are  some  cases 
which  hold  that  the  name  of  a  person,  al- 
though he  is  a  candidate  of  more  than  one 


party,  may  not  be  placed  upon  the  official 
ballot  more  than  once  under  the  so-called 
Australian  ballot  law  from  which  our  law  Is 
largely  copied  The  cases  in  which  this  has 
been  held  are  the  following:  State  v.  Bode, 
55  Ohio  St  224,  45  N.  B.  195,  34  L.  R  A. 
498,  60  Am.  St.  Rep.  696;  De  Walt  v.  Bart- 
ley,  146  Pa.  529,  24  Atl.  185,  15  I*  R.  A.  771, 
28  Am.  St  Rep.  814;  Todd  v.  Election 
Com'rs,  104  Mich.  474,  62  N.  W.  564,  64  N. 
W.  496,  29  L.  R.  A.  330;  Runge  v.  Ander- 
son, 100  Wis.  523,  76  N.  W.  482,  42  L.  R.  A. 
239. 

All  of  those  decisions  are,  however,  based 
upon  a  statute  expressly  prohibiting  the 
placing  of  a  name  more  than  once  or  In  more 
than  one  place  upon  the  official  ballot  In 
those  states  It  is  also  provided  how  the  nom- 
inees, In  case  a  person  is  a  nominee  of  more 
than  one  party,  shall  be  designated  upon  the 
official  ballot  There  is  not  a  case  that  we 
have  been  able  to  find,  where,  In  the  absence 
of  an  express  statute  forbidding  it  it  has 
been  held  that  a  candidate's  name,  under  cir- 
cumstances like  those  in  this  case,  may  not 
appear  upon  the  official  ballot  more  than  once. 
There  Is,  however,  a  case,  namely,  Murphy 
v.  Curry,  137  Cal.  479,  70  Pac  461,  59  L.  R. 
A.  97,  In  which  the  Supreme  Court  of  Cali- 
fornia held  a  statute  forbidding  the  placing 
of  a  candidate's  name  more  than  once  upon 
the  official  ballot  unconstitutional.  The  rea- 
sons why  such  a  statute  is  not  unconstitu- 
tional are  given  in  the  Michigan  and  Wis- 
consin cases,  supra,  while  the  reasons  against 
such  a  statute  are  well  and  clearly  stated  by 
Mr.  Justice  Henshaw  and  Mr.  Chief  Justice 
Beatty  in  the  California  case  referred  to. 
But  the  question  before  us  Is  not  whether,  In 
case  there  were  an  express  statute  forbidding 
It  we  would  still  hold  as  we  do,  but  whether, 
in  the  absence  of  a  statute,  and  in  face  of 
the  express  direction  of  our  law  to  do  so,  we 
ought  to  hold  that  it  is  Illegal  to  place  a 
name  more  than  once  on  the  official  ballot. 

We  are  convinced  that  the  statutes  of  this 
state  required  the  official  whose  duty  It  is  to 
prepare  the  official  ballot  to  place  upon  it  all 
the  party  tickets,  and  upon  these  tickets  the 
names  of  all  the  nominees  as  certified  by  the 
several  parties,  and,  in  case  he  failed  to  do 
this,  he  would  violate  the  plain  provisions  of 
the  law.  If  this  be  so,  no  legal  fraud  or  de- 
ception can  arise.  The  manner  in  which  the 
official  ticket  shall  be  made  up  and  prepared, 
so  long  as  no  constitutional  right  or  privilege 
is  violated,  Is  a  legislative,  and  not  a  judicial, 
function.  It  may  be  that  under  some  circum- 
stances, in  making  nominations  by  delegate 
conventions,  or  in  filling  vacancies  by  commit- 
tees, persons  may  be  selected  that  are  not 
acceptable  to  all  the  voters  who  affiliate  with 
the  party  making  them.  If  such  a  person  is 
selected  and  placed  upon  a  party  ticket  It  is 
not  a  legal  fraud  upon  the  voter  if  such  voter 
is  afforded  a  reasonable  opportunity  to  exer- 
cise the  elective  franchise  without  voting  for 
the  objectionable  candidate  on  his  party 
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ticket  Of  course,  If  the  law  were  so  framed 
that  a  party  voter  could  not  exercise  the  elec- 
tive franchise  and  vote  for  the  men  of  his  po- 
litical faith  without  also  voting  for  those 
against  whom  he  objects,  the  question  would 
be  different  Such  is  not  the  case.  More- 
over, the  statute  (section  831)  requires  that 
at  least  three  days  before  every  election  the 
names  of  all  nominees  of  all  parties  must  be 
publicly  posted  up  in  each  election  district  at 
a  specified  place.  Every  voter  may  thus  fully 
inform  himself  of  all  who  are  candidates  on 
his  and  all  other  party  tickets.  With  the  op- 
portunity of  obtaining  all  this  Information, 
coupled  with  the  right  to  vote  for  as  many 
or  as  few  candidates  on  each  ticket  as  he 
chooses,  can  it  still  be  contended  upon  any 
reasonable  grounds  that  a  voter  has  any  le- 
gal cause  for  complaint  upon  the  ground  that 
he  was  deceived?  Can  any  one  ever  predi- 
cate legal  fraud  or  deception  upon  the  acts  of 
a  public  official  which  acts  are  In  strict  com- 
pliance with  the  law?  A  mere  statement  of 
the  proposition  is  its  best  answer.  If  a  voter 
may  be  heard  to  say,  after  election,  that  he 
was  deceived  because  a  nominee  on  his  party 
ticket  was  not  affiliated  with  his  party,  why 
may  he  not  also  claim  that  he  was  deceived  or 
tricked  into  voting  for  a  candidate,  who  In 
the  voter's  judgment  is  not  qualified  to  fill 
the  office,  or  is  dishonest  or  otherwise  objec- 
tionable to  him?  If  the  voter  has  been  given 
a  fair  opportunity  to  exercise  his  choice  of 
men,  and  he  has  made  such  a  choice  by  regis- 
tering his  vote,  it  would  lead  to  interminable 
difficulties  to  permit  him  or  any  one  else  to 
question  the  legality  of  the  election  upon  the 
sole  ground  that  the  voter's  party  nominated 
men  to  whom  he  had  some  objection,  political 
or  otherwise.  If  this  were  permitted,  no 
election  where  the  majorities  or  pluralities 
are  small  could  be  sustained.  But,  apart 
from  this,  no  voter  is  here  objecting,  and 
there  Is  no  allegation  except  that  upon  the  in- 
formation and  belief  of  one  who  confessedly 
was  not  deceived  that  any  one  has  been  de- 
ceived. Such  an  allegation  is  clearly  Insuffi- 
cient Moreover,  the  allegations  of  fraud 
and  deception  are  directly  based  upon  the 
manner  in  which  the  name  of  respondent  was 
placed  upon  the  tickets.  These  tickets,  as 
pointed  out,  were  made  up  in  manner  and 
form  required  by  law.  There  can,  therefore, 
be  no  legal  fraud  or  deception  predicated 
upon  these  matters.  Since  the  statement  of 
contest  specifically  points  out  the  matters  up- 
on which  the  alleged  fraud  and  deception 
are  predicated  and  these  matters  in  legal 
contemplation  do  not  constitute  fraud,  the  al- 
legations In  this  case,  if  not  a  mere  conclu- 
sion, are  nevertheless  insufficient  although 
admitted  by  the  demurrer. 

In  conclusion,  we  feel  constrained  to  state 
that  with  regard  to  the  question  of  placing 
the  name  of  a  candidate  more  than  once  on 
the  official  ballot  much  may  be  said  on  either 
side.  Such  a  law,  however,  is  usually  fram- 
ed In  the  interest  of  a  political  party  that 


holds  the  balance  of  power.  Where  a  party 
has  a  clear  majority  of  all  the  votes  nothing 
can  be  effected  either  way  by  such  a  law,  and 
where  it  does  not  have  a  majority  but  only  a 
plurality,  we  cannot  well  see  why  a  party 
should  complain  if  those  who  are  opposed  to 
its  doctrines  or  policies  should  combine  to 
defeat  its  candidates  for  office.  The  prime 
object  of  the  law  should  be  to  afford  the  In- 
dividual voter  a  fair  opportunity  to  exercise 
the  elective  franchise  in  accordance  with  the 
dictates  of  his  judgment  and  conscience  and 
to  protect  him  in  this  right  When  the  law 
has  done  this,  It  can  do  no  more.  If  the  voter 
will  not  take  the  pains  to  inform  himself  of 
either  the  policies  involved  or  of  the  charac- 
ter of  the  candidates  who  are  nominated  to 
effectuate  these  policies,  the  law  is  powerless 
to  help  him.  Nor  can  the  law  be  so  framed 
that  the  voter  may  make  no  mistakes.  In 
comparing  the  election  laws  of  this  state  with 
those  of  many  other  states  who,  like  Utah, 
have  adopted  the  Australian  ballot  law  in 
modified  form,  we  are  forced  to  the  conclu- 
sion that  the  Utah  law  guards  the  rights  of 
both  political  parties  and  individuals  as  well 
as  do  the  laws  of  any  state  and  better  than 
Is  the  case  in  many  states. 

The  judgment  should  be,  and  accordingly 
is,  affirmed,  with  costs  to  respondent 

McCARTT,  C.  J.,  and  STRAUP,  J.,  concur. 


In  re  POPPLETON'S  ESTATE. 
Appeal  of  PERKS. 
(Supreme  Court  of  Utah.   Aug.  5,  1908.) 

1.  Wills — Construction— Meaning  of  Tech- 
nical Words. 

Comp.  Laws  1907,  §  2777,  providing  that 
technical  words  in  a  will  are  to  be  taken  in  tbeir 
technical  sense,  unless  the  context  clearly  in- 
dicates a  contrary  intention,  is  but  declaratory 
of  the  rule  prevailing  at  common  law,  and  is  a 
rule  of  construction  merely. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  f  975.] 

2.  Same— Intention  of  Testator. 

Comp.  Laws  1907,  8  2767.  providing  that  a 
will  is  to  be  construed  according  to  the  inten- 
tion of  the  testator,  controls  all  other  provisions 
in  which  rules  of  construction  are  given,  in  that 
no  rule  is  to  be  given  effect  except  to  ascertain 
the  real  intention  of  the  testator  as  expressed 
by  him,  and  rules  of  construction  are  to  be  re- 
sorted to  as  mere  aids  for  the  purpose  of  at- 
taining the  real  intention  of  the  testator. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  955-961.] 

3.  Same. 

The  intention  of  a  testator  is  to  be  ascer- 
tained from  the  language  in  the  will,  and,  where 
the  meaning  is  clear  from  the  words  used,  a 
resort  to  rules  of  construction  is  not  permissible, 
but  where  the  meaning  of  a  word  or  phrase  is 
not  clear,  and  may  be  given  either  one  of  two  or 
more  meanings  when  read  in  the  light  of  the 
whole  instrument,  the  courts  are  required  to 
look  to  the  conditions  and  circumstances  sur- 
rounding the  testator  at  the  time  the  will  was 
made,  and  in  the  light  of  the  same  determine  his 
true  intention. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  8  958.] 
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4.  Same—  "Mabbting  Again." 

Testator  devised  real  estate  described  to 
his  wife,  and  gave  to  another  woman  named  oth- 
er described  real  estate,  to  be  held  by  her  for 
the  support  of  herself  and  testator's  children 
by  her,  and  provided  that,  in  the  event  of  her 
"marrying  again,"  the  gift  to  her  should  become 
void,  and  the  property  should  go  to  such  chil- 
dren. A  provision  In  similar  language  was 
made  in  favor  of  a  third  woman.  The  woman 
so  named  was  testator's  polygamous  wife.  Tes- 
tator and  she  were  members  of  the  Mormon 
Church  and  believed  in  its  doctrines,  including 
the  doctrine  of  polygamy.  E  eld,  that  the  words 
"marrying  again"  included  the  entering  into  a 
polygamous  marriage,  and  the  gift  to  such  wo- 
man was  within  Com  p.  Laws  1907,  8  2795,  pro- 
viding that  a  conditional  disposition  is  one  which 
depends  on  the  occurrence  of  some  uncertain 
event  by  which  it  is  either  to  take  effect  or  be 
defeated,  and  on  her  entering  into  a  polygamous 
marriage  the  gift  to  her  terminated. 

Appeal  from  District  Court,  First  District ; 
F.  Erickson,  Judge. 

Proceedings  for  distribution  of  the  estate 
of  William  Poppleton,  deceased.  From  a 
judgment  of  distribution,  the  petitioner,  Leah 
Perks,  appeals.  Affirmed. 

J.  C.  Walters,  for  appellant  Nebeker, 
Hart  &  Nebeker,  for  respondent 

FRICK,  J.  This  is  an  appeal  from  an  or- 
der or  judgment  of  distribution  entered  by 
the  district  court  of  Cache  county  In  a  pro- 
bate proceeding. 

The  facts  involved  are  substantially  as  fol- 
lows: On  the  8th  day  of  August,  1883,  one 
William  Poppleton,  then  a  resident  of  Cache 
county,  Utah,  made  his  last  will  and  testa- 
ment in  due  form,  by  which  he  disposed  of 
his  real  and  personal  property.  The  provi- 
sions of  the  will,  so  far  as  material  to  the 
questions  involved  In  this  appeal,  are  the 
following : 

"I  will  and  bequeath  to  my  wife  Annie 
Poppleton  the  following  parcel  of  land,  to 
wit :  [Describing  it]  It  is  my  will  that  the 
above  named  real  estate  shall  descend  to  my 
wife  Annie  at  my  death,  to  have  and  to  hold 
in  her  own  right  and  dispose  of  the  same 
at  her  pleasure. 

"I  will  and  bequeath  to  Leah  Perks  all 
of  that  parcel  of  land  situated  as  follows: 
[Describing  it]  The  conditions  of  this  be- 
quest are  that  the  said  Leah  Perks  shall  be 
the  sole  owner  in  her  own  right  of  the  prop- 
erty described  above  to  be  held  by  her  for 
her  support  and  the  support  of  my  children 
by  her;  but  In  the  event  of  the  said  Leah 
Perks  marrying  again  this  bequest  shall  be- 
come null  and  void  and  the  right  of  owner- 
ship shall  revert  to  her  children  by  me  and 
be  divided  in  equal  shares  amongst  them, 
when  the  youngest  child  of  hers  by  me  shall 
have  attained  its  majority — nevertheless  if 
the  said  Leah  Perks  does  marry  again  it  is 
my  will  that  she  shall  retain  the  house  in 
which  she  lives  and  ten  (10)  acres  of  land, 
on  a  part  of  which  the  house  stands,  with  all 
the  appurtenances  thereto  to  have  and  own 
for  the  term  of  her  natural  life  but  at  her 
death  it  shall  go  to  her  children  by  me." 


A  provision  in  the  same  language  follows 
the  bequest  in  favor  of  Leah  Perks,  which 
is  made  In  favor  of  Mary  Ann  Jeffs,  by  which 
certain  property  is  devised  to  her  upon  the 
same  conditions  as  those  Imposed  upon  the 
bequest  made  in  favor  of  Leah  Perks.  The 
testator  died  on  or  about  August  17,  1888. 
The  will,  for  some  reason,  was  not  admitted 
to  probate  until  May  19,  1888,  at  which  time 
it  was  duly  established,  and  letters  testa- 
mentary issued  to  one  of  the  executors  named 
in  the  will.  No  distribution  of  the  estate 
seems  to  have  been  asked  for  or  made  until 
January  11,  1907,  when  Leah  Perks,  the  ap- 
pellant, as  one  of  the  beneficiaries  under  the 
will,  filed  a  petition  asking  for  distribution 
of  the  estate  in  accordance  with  the  provi- 
sions of  the  will.  In  her  petition,  among 
other  things,  she  set  forth  the  provisions  of 
the  will  as  they  affected  her,  and,  in  connec- 
tion therewith,  alleged  that  she  had  not  mar- 
ried since  the  death  of  the  testator,  and  was 
entitled  to  have  her  distributive  share  set 
apart  to  her.  The  executor  of  the  will  filed 
an  answer  to  this  petition  in  which  he,  in  ef- 
fect, denied  that  the  petitioner  had  not  mar- 
ried again.  He  also  filed  a  petition  praying 
for  distribution  of  the  estate,  but  asked  for 
distribution  in  some  respects  different  from 
that  prayed  for  by  Leah  Perks.  The  petition 
of  the  executor  was  joined  in,  and,  in  some 
respects,  supplemented  by  some  of  the  as- 
signees of  certain  devisees  under  the  will; 
and  they  affirmatively  alleged  that  Leah 
Perks  had  married  again  since  the  death  of 
the  testator,  and  that,  therefore,  she  was  not 
entitled  to  the  full  share  bequeathed  to  her 
in  the  will,  but  to  that  part  only  which  was 
bequeathed  to  her  in  the  event  that  she  mar- 
ried again.  Upon  these  issues  a  hearing  was 
had  to  the  court,  who  made  findings  of  fact 
and  conclusions  of  law.  The  findings  of  fact 
and  conclusions  of  law,  so  far  as  material, 
are  as  follows :  "That,  by  the  terms  and  pro- 
visions of  the  last  will  and  testament  of  said 
decedent  it  is  provided:  [Setting  forth  the 
terms  of  the  will  in  the  language  hereinbe- 
fore stated]  That  at  the  time  of  the  making 
of  said  will,  and  at  the  time  of  the  death  of 
said  decedent,  the  said  Leah  Perks,  other- 
wise known  as  Leah  Perks  Poppleton,  was 
the  plural  or  polygamous  wife  of  the  said  de- 
cedent ;  that  both  the  decedent  and  said 
Leah  Perks  Poppleton  were  members  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints, 
and  believed  In  the  teachings,  doctrines,  and 
practices  existing  at  said  time  in  said  church, 
which  at  said  time  included  the  doctrine  of 
polygamy  or  plurality  of  wives ;  that  the  chil- 
dren hereinafter  in  this  paragraph  mentioned 
are  the  children  of  the  said  decedent  and 
said  Leah  Perks  Poppleton,  and  are  the  fruits 
of  the  said  plural  or  polygamous  marriage 
between  said  decedent  and  said  Leah  Perks 
Poppleton,  and  the  following  are  the  names 
and  residences  of  said  children,  the  youngest 
of  which  has  long  since  attained  his  major- 
ity, to  wit:    Rachel  P.  Robinson,  Edwin  P. 
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Poppleton,  Albert  L.  Poppleton,  Louisa  P. 
Nielsen,  and  Katie  P.  Larsen,  deceased.  That 
after  the  death  of  the  said  decedent,  and 
prior  to  the  1st  day  of  October,  1889,  the  said 
Leah  Perks  Poppleton  entered  into  another 
plural  or  polygamous  marriage  with  one 
Crabtree,  and  that  she  has  never  been  .legally 
married  to  any  person  since  the  date  of  the 
death  of  William  Poppleton,  deceased.  That 
said  Leah  Perks  Poppleton  has  married  again 
within  the  meaning  of  that  expression  as  used 
by  the  decedent  in  connection  with  the  device 
to  the  said  Leah  Perks,  otherwise  known  as 
Leah  Perks  Poppleton,  and  that  the  children 
of  the  said  Leah  Perks  Poppleton  and  their 
grantees  are  entitled  to  the  premises  so  de- 
vised or  Intended  to  be  devised  to  the  said 
Leah  Perks  Poppleton,  except  that  the  said 
Leah  Perks  Poppleton  is  entitled  to  retain 
the  house  in  which  she  lives,  as  referred  to 
in  said  will,  and  10  acres  of  land  on  a  part  of 
which  the  house  stands,  with  all  the  appurte- 
nances thereto,  to  have  and  to  hold  for  the 
term  of  her  natural  life,  and  at  her  death  to 
go  to  her  children  by  the  said  decedent  as 
hereinbefore  named  In  the  said  findings  of 
fact,  and  to  their  grantees,  as  provided  in 
said  will."  Upon  these  findings  and  conclu- 
sions the  court  entered  judgment  awarding  to 
Leah  Perks  that  portion  or  share  which  she 
was  given  under  the  will  in  case  she  married 
again,  and  assigned  the  other  parts  to  her 
children  by  the  deceased,  or  to  their  assigns. 
From  this  Judgment  Leah  Perks  appeals. 

In  his  brief  counsel  for  appellant  states 
his  contention  thus:  "Appellant  contends 
that  the  word  'marriage'  is  a  technical  word 
and  has  a  well-defined  legal  meaning,  and 
that,  as  used  In  the  will,  Is  capable  of  but 
one  construction  or  Interpretation."  He  fur- 
ther contends  that  the  terms  "marry"  and 
"marriage"  have  so  often  been  defined  In  the 
adjudicated  cases  that  they  have  acquired  a 
fixed  legal  meaning.  From  this  he  concludes 
that  it  necessarily  follows  that,  when  the 
testator  imposed  the  condition  In  his  will  by 
which  Leah  Perks  should  be  divested  of  a 
certain  part  of  the  property  bequeathed  to 
her  in  the  event  that  she  married  again,  the 
testator  referred  to  and  intended  a  marriage 
as  the  term  is  technically  understood  and  ap- 
plied. That  Is,  by  "marrying  again"  the  tes- 
tator meant  that  relation  which  a  single 
man  and  a  single  woman  assume  toward 
each  other  by  entering  into  the  marriage  re- 
lation ;  and  that  he  did  not  mean,  and  can- 
not be  held  to  have  meant,  any  other  relation, 
although  such  other  relation  be  called  a  mar- 
riage. In  other  words,  the  marriage  intend- 
ed by  the  testator,  he  contends,  was  one  the 
law  permitted,  and  none  other.  In  support 
of  his  contention  he  cites  section  2777,  Comp. 
Laws  1907,  which  provides:  "Technical 
words  In  a  will  are  to  be  taken  In  their  tech- 
nical sense  unless  the  context  clearly  Indi- 
cates a  contrary  Intention."  This  section, 
however,  Is  but  declaratory  of  the  rule  pre- 
vailing at  common  law,  and  Is  a  rule  of  con- 


struction merely.  Section  2767,  Comp.  Laws 
1907,  provides:  "A  will  Is  to  be  construed 
according  to  the  Intention  of  the  testator." 
This  section  controls  all  other  sections  In 
which  rules  of  construction  are  given,  In  that 
no  rule  provided  for  Is  to  be  given  force  and 
effect  except  for  the  purpose  of  ascertaining 
the  real  intention  of  the  testator  as  express- 
ed by  him.  This  is  the  ultimate  object  to  be 
kept  In  mind  and  to  which  all  rules  must 
yield  Rules  of  construction,  therefore,  are 
to  be  resorted  to  as  mere  aids  or  guides  for 
the  purpose  of  attaining  the  ultimate  object, 
namely,  the  real  Intention  of  the  testator. 
This  intention  Is  to  be  ascertained  from  the 
language  used  by  the  testator  In  the  will.  If 
the  meaning  Is  clear  from  the  words  used,  a 
resort  to  rules  of  construction  Is  neither  nec- 
essary nor  permissible  Where,  however,  the 
meaning  of  a  word  or  phrase  employed  by 
the  testator  is  not  clear,  and  may  be  given 
either  one  of  two  or  more  meanings  when 
read  in  the  light  of  the  whole  Instrument,  the 
courts  not  only  may,  but  are  required  to, 
look  to  the  condition  and  circumstances  sur- 
rounding the  testator  at  the  time  the  will 
was  made,  and  In  the  light  of  these  deter- 
mine his  true  Intention.  Our  duty,  therefore. 
Is  to  ascertain  this  intention.  The  elements 
which  govern  in  ascertaining  the  Intention  of 
the  testator  are  well  Illustrated  In  the  fol- 
lowing cases:  In  Kelley's  Estate,  193  Pa. 
58,  44  Atl.  292,  Mr.  Justice  Dean  states  the 
law  as  follows:  "There  Is  no  technical  rule 
of  construction  which  defeats  the  Intent  of 
the  testator,  if  that  intent  be  manifested  by 
his  words."  In  Adams  v.  First  Baptist 
Church,  148  Mich.  140,  111  N.  W.  757,  11  L.  R. 
A.  (N.  S.)  509,  the  reporter,  in  an  exhaustive 
note  on  that  case,  at  page  515  of  11  L.  R.  A. 
(N.  S.),  deduces  the  controlling  elements  in 
this  regard  from  a  large  number  of  English 
and  American  cases  to  be  as  follows:  "In 
settling  the  meaning  and  effect  of  any  pro- 
vision in  a  last  will  and  testament,  the  de- 
termining factor  is  the  intention  of  the  tes- 
tator, and  that  intention  is  ascertained  not 
alone  from  the  provision  Itself,  but  from  a 
scrutiny  of  the  entire  Instrument  of  which 
It  Is  a  part,  and  in  the  light  of  the  conditions 
and  circumstances  In  which  the  instrument 
came  Into  existence.  These  rules  of  construc- 
tion are  of  universal  application  throughout 
the  United  States  and  Great  Britain."  In 
Clarke  v.  Boorman's  Exr's,  18  Wall.  (U.  S.) 
502,  21  L.  Ed.  904,  Mr.  Justice  Miller,  after 
referring  to  the  various  technical  rules  of 
construction,  proceeds  as  follows :  "To  these 
considerations  it  is  to  be  added  that  of  all 
legal  Instruments  wills  are  the  most  inarti- 
ficial, the  least  to  be  governed  in  their  con- 
struction by  the  settled  use  of  technical 
terms;  the  will  itself  being  often  the  pro- 
duction of  persons  not  only  Ignorant  of  law, 
but  of  the  correct  use  of  the  language  In 
which  It  is  written.  Under  this  state  of  the 
science  of  the  law,  as  applicable  to  the  con- 
struction of  wills,  It  may  well  be  doubted  If 
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any  other  source  of  enlightenment  In  the  con- 
struction of  a  will  is  of  much  assistance  than 
the  application  of  natural  reason  to  the  lan- 
guage of  the  Instrument  under  the  light 
which  may  be  thrown  upon  the  intent  of  the 
testator  by  the  extrinsic  circumstances  sur- 
rounding its  execution,  and  connecting  the 
parties  and  the  property  devised  with  the  tes- 
tator and  with  the  instrument  itself."  In 
Goebel  t.  Wolf,  113  N.  Y.  412,  21  N.  E.  389 
(10  Am.  St  Rep.  464),  Mr.  Justice  Andrews, 
after  stating  the  technical  rules  of  construc- 
tion, concludes  as  follows :  "But  the  rule  in- 
voked, as  others  of  like  character,  is  subordi- 
nate to  the  primary  canon  of  construction 
that  the  construction  shall  follow  the  Intent, 
to  be  collected  from  the  whole  will,  and  that 
the  intention  of  the  testator,  so  ascertained, 
must  prevail ;  and  that  general  rules,  adopted 
by  the  courts  In  aid  of  the  Interpretation  of 
wills,  must  give  way  when  on  a  consideration 
of  the  scheme  of  the  will,  or  of  special  clauses 
or  provisions,  their  application  in  the  particu- 
lar case  would  defeat  the  intention."  The 
following,  among  a  large  number  of  cases 
that  could  be  cited,  further  Illustrate  and 
sustain  the  texts  quoted  above:  Eldred  v. 
Meek,  183  111.  26,  55  N.  E.  536,  75  Am.  St 
Rep.  86;  Succession  of  Allen,  48  La.  Ann. 
1036,  20  South.  193,  55  Am.  St.  Rep.  295; 
Gilliam  v.  Chancellor,  43  Miss.  437,  5  Am. 
Rep.  498;  Ducker  v.  Burnham,  146  111. 
9,  34  N.  E.  558,  37  Am.  St.  Rep.  135 ;  Tilden 
v.  Green,  130  N.  Y.  29,  28  N.  E.  880,  14  L.  R. 
A.  33,  27  Am.  St  Rep.  487;  White  v.  Holland, 
92  Ga.  216,  18  S.  E.  17,  44  Am.  St.  Rep.  87 ; 
Gannaway  v.  Tarpley,  1  Cold.  (Tenn.)  572. 

Applying  the  rules  as  announced  in  the 
foregoing  authorities  to  the  particular  provi- 
sion of  the  will  In  question,  what  was  the 
Intention  of  the  testator?  He  used  the 
phrase,  "but  in  the  event  of  the  said  Leah 
Perks  marrying  again,"  and  provided  that,  in 
such  event  the  particular  bequest  made  for 
her  should  terminate  and  another  be  substi- 
tuted therefor.  If  the  testator  had  been  liv- 
ing In  and  had  been  practicing  the  usual  and 
customary  domestic  relations  as  they  applied 
to  those  who  accepted  and  practiced  the 
monogamic  system  of  marriage,  then,  no 
doubt,  in  using  the  term  "marry  again,"  it 
would  be  reasonable  to  suppose  that  .he  meant 
a  monogamous  marriage.  The  testator,  how- 
ever, was  disposing  of  his  own  property,  and 
he  could  impose  any  lawful  condition  upon 
any  bequest  that  to  him  seemed  proper.  If 
he  thus  believed  in  a  peculiar  system  of  mar- 
riage and  practiced  that  system  with  the 
very  person  upon  whose  bequest  he  imposed 
the  condition,  it  does  not  follow  that  he  nec- 
essarily referred  to  a  monogamous  marriage 
only.  In  the  absence  of  anything  else  in  his 
will  to  Indicate  his  meaning  of  "marry 
again,"  that  term  might  refer  to  either  sys- 
tem. But  In  his  will  he  speaks  of  only  one 
woman  as  his  wife.  The  bequests  in  her 
favor  are  absolute  and  unconditional.  But, 
when,  he  refers  to  the  appellant,  he  calls  her 


by  name  merely,  and  then  discloses  that  he 
has  sustained  certain  relations  to  her  by 
reference  to  the  children  of  hers  as  being  his 
offspring.  He  also  refers  to  another  woman 
in  the  same  way,  and  imposes  the  same  con- 
ditions upon  the  bequest  made  in  her  favor. 
It  thus  seems  clear  that  it  was  the  intention 
of  the  testator  to  make  provision  for  his 
different  families,  and  he  thus  provided  homes 
for  each  one  of  them.  In  case,  however,  that 
either  one  of  the  two  women  named  should 
enter  into  the  relation  of  marriage  again, 
then  the  major  portion  of  the  bequests  given 
to  her  should  terminate  and  go  to  the  chil- 
dren which  were  the  issue  of  the  marriage 
relation  existing  between  the  testator  and 
the  woman  named  In  the  particular  bequest. 
In  view  of  the  time  at  which  the  will  was 
made  and  the  state  of  the  domestic  relations 
then  prevailing  among  many  of  the  sect  to 
which  the  testator  and  both  women  belonged, 
it  is  manifest  that  In  his  view,  to  "marry 
again"  did  not  exclude  a  polygamous  mar- 
riage. From  the  findings  of  the  court  it  is 
clear  that  such  a  marriage,  as  the  testator 
viewed  the  relation,  was  quite  as  moral  and 
binding  with  respect  to  the  persons  entering 
into  It  as  any  other  marriage  would  be.  This 
is  important  merely  as  showing  that  in  the 
situation  the  testator  was,  and  in  view  of  his 
beliefs,  there  Is  no  force  to  the  contention 
that  It  must  be  Inferred  that  he  meant  no 
other  than  a  lawful  marriage.  While  a  po- 
lygamous marriage  was  prohibited  in  the 
then  territory  of  Utah  under  Act  Cong. 
March  22,  1882,  c  47,  22  Stat.  30  (U.  S. 
Comp.  St.  1901,  p.  8633),  amended  by  1  Comp. 
Laws  1888,  p.  110,  §  22,  still,  according  to 
testator's  views,  such  a  marriage  was  not 
only  justifiable,  but  was  in  itself  right  and 
proper.  It  therefore  cannot  be  held  that  he 
intended  to  provide  against  a  statutory  mar- 
riage merely,  but  it  seems  reasonably  clear 
that  he  Intended  to  provide  against  any  mar- 
riage by  which  some  other  man  should  sus- 
tain the  relation  of  husband  to  Leah  Perks, 
regardless  of  whether  she  became  a  legal  or 
a  so-called  plural  wife.  It  Is  the  relation 
generally  that  he  was  providing  against,  and 
not  merely  against  the  character  of  the  re- 
lation. If  the  relation  was  created  at  all  by 
reason  of  a  marriage,  whether  monogamic  or  , 
polygamous,  the  condition  of  the  will  applied. 
If  this  was  the  Intention  of  the  testator — and, 
to  our  minds,  there  Is  no  escape  from  the 
conclusion — it  is  our  duty  to  follow  such  in- 
tention whether  It  comports  with  our  views 
of  morals  or  propriety  or  not 
•  The  bequest  In  the  will  in  favor  of  appel- 
lant comes  squarely  within  section  2795, 
Comp.  Laws  1907,  which  was  in  force  at  the 
time  the  will  was  executed,  and  which  pro- 
vides: "A  conditional  disposition  Is  one 
which  depends  upon  the  occurrence  of  some 
uncertain  event,  by  which  it  is  either  to  take 
effect  or  be  defeated."  The  condition  in  the 
will  was  the  subsequent  marriage  of  appel- 
lant.  If  she  married  again,  it  would  defeat 
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the  bequest,  and  another  was  to  be  substitut- 
ed therefor.  The  court,  as  a  conclusion  of 
law,  found  that  the  relation  she  entered  Into 
with  one  Crabtree  constituted  a  marriage 
such  as  the  testator  Intended  to  provide 
against,  and  thus  defeated  the  first  bequest 
We  think  the  court  was  right  In  so  conclud- 
ing In  view  of  all  the  circumstances  and  the 
terms  of  the  will.  From  the  authorities  cit- 
ed by  us  It  Is  clear  the  court  committed  no 
error  In  admitting  the  evidence  which  Is  re- 
flected In  the  findings  and  upon  which  the 
court  based  his  conclusion  that  the  testator, 
by  the  phrase  "marry  again,"  under  the  cir- 
cumstances, referred  to  a  plural  marriage. 

We  are  forced  to  the  conclusion,  therefore, 
that  the  Judgment  Is  right,  and  It  accordingly 
Is  affirmed,  with  costs  to  respondents. 

McCARTY,  O.  J.,  concurs. 

STRAUP,  J.  (concurring).  I  concur.  The 
decisive  question  is:  In  what  sense  did  the 
testator  use  the  term  "marry  again"?  Had 
he  simply  used  the  word  "marry,"  I  think  it 
then  could  well  be  said  that  he  Intended  to 
convey  a  meaning  in  the  sense  as  such  term 
Is  generally  understood  and  defined,  and 
hence  It  would  not  include  a  polygamous  mar- 
riage. But  the  term  "marry  again"  implies 
that  Leah  Perks  had  once  been  married.  If 
she  married  at  a  second  or  another  time,  the 
bequest  was  defeated.  I  think,  therefore,  It 
was  proper  to  inquire  Into  her  prior  matri- 
monial relation  and  to  ascertain  what  that 
was.  Such  relation  appears  to  have  been  a 
polygamous  marriage  only.  By  the  use  of 
the  term  "marry  again,"  the  testator  neces- 
sarily characterized  such  prior  matrimonial 
relation  a  marriage.  If  he  regarded  such 
prior  relation  a  marriage,  I  have  every  rea- 
son to  believe  that  he  regarded  a  second  po- 
lygamous marriage  also  a  marriage,  and 
hence  intended  that  kind  of  a  marriage,  as 
well  as  a  legal  or  monogamous  marriage,  to 
defeat  the  bequest 


COLLINS  v.  GRAY.   (L.  A.  2,024.) 
(Supreme  Court  of  California.    Aug.  10,  1908. 
Rehearing  Denied  Sept  8,  1908.) 

1.  Pleading — Answer— Admissions. 

A  complaint  alleged  that  plaintiff  was  the 
owner  of  a  tract  of  land,  together  with  6.2 
inches  of  water  from  the  water  system  of  a  wa- 
ter company,  which  entitled  him  to  use  that 
quantity  of  water  for  irrigation  under  the  rules 
of  the  company,  that  by  the  customary  method 
of  distribution,  the  owner  takes  the  water  to 
which  he  is  entitled  at  monthly  intervals  in  his 
turn  for  a  fixed  period,  and  the  customary  run 
of  water  for  plaintiff's  premises  was  40  inches 
for  4  days  in  each  month.  These  allegations 
were  admitted,  except  that  defendant  denied 
that  the  customary  run  of  water  for  plaintiff 
was  40  inches  for  4  days  or  any  number  of  days 
In  each  month,  but  averred,  on  the  contrary, 
that  on  May  29,  1898.  it  did  not  exceed  15  inches 
for  2  days  each  month,  and  each  year  had  grad- 
ually increased.  Held,  that  plaintiff's  right  to 
receive  40  inches  for  four  days  each  month  was 
admitted;  defendant's  denial  extending  only  to 


the  fact  that  plaintiff's  land  bad  not  actually  re- 
ceived that  quantity  at  the  time  mentioned  and 
thereafter. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
.vol.  39,  Pleading,  §§  270-275.] 

2.  Trial  —  Tbial  by  Coubt  —  Province  of 
Court— Reconciling  Testimony. 

It  is  the  province  of  the  trial  court  to  de- 
termine the  meaning  and  effect  of  uncertain  and 
ambiguous  evidence,  and  to  reconcile  apparent 
contradictions  and  inconsistencies,  if  reasonably 
possible. 

8.  Waters  and  Water  Courses— Pipe  Lines 
—Actions  to  Establish  Rights  —  Evi- 
dence. 

In  an  action  to  establish  plaintiff's  right  to 
use  a  pipe  line  for  carrying  water  and  his  right 
to  a  certain  quantity  of  water  each  month,  the 
evidence  held  to  support  the  finding  of  the  trial 
court  that  plaintiff  had  a  right  to  carry  40 
inches  of  water  for  four  days  each  month 
through  the  pipe  line. 

4.  Trial— Trial  by  Coubt— Findings— Con- 
formity to  Issues. 

In  an  action  to  establish  plaintiff's  right  to 
use  a  pipe  line  extending  across  defendant's  land 
for  the  purpose  of  carrying  water,  the  complaint 
alleged  that  plaintiff  was  the  owner  of  a  two- 
ninths  interest  in  such  pipe  line,  and  the  answer 
alleged  that  defendant  was  the  absolute  owner 
of  that  part  of  the  pipe  line.  The  findings  stat- 
ed that  defendant  had  no  right  in  the  pine  line 
except  to  use  it  for  carrying  water  to  irrigate 
his  own  land.  Held,  that  the  facts  found  were 
not  in  issue ;  the  material  issue  being  as  to  de- 
fendant's ownership  of  the  two-ninths  interest 
which  plaintiff  claimed,  not  his  ownership  of 
the  entire  line. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  935.] 

5.  Appeal  and  Error— Review  —  Harmless 
Error. 

Where  a  finding  by  the  trial  court  was  im- 
material, and  not  within  the  issues,  even  if  such 
finding  was  erroneous,  it  was  not  prejudicial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4234-4239.] 

6.  Judgment  —  Conclusiveness  —  Matters 
Concluded— Matters  Not  in  Issue. 

In  an  action  to  establish  plaintiff's  right  to 
the  use  of  a  pipe  line,  where  a  finding,  which 
was  immaterial  under  the  issues,  that  defendant 
had  no  interest  in  the  part  of  the  pipe  line  not 
claimed  by  plaintiff,  was  not  carried  into  the 
judgment,  it  would  not  be  binding  upon  defend- 
ant in  a  subsequent  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment,  fi  1268.] 

7.  Waters  and  Water  Courses— Irrigation 
—Action  to  Determine  Rights— Findings 
—Construction. 

In  an  action  to  establish  plaintiff's  interest 
in  a  pipe  line  extending  across  defendant's  land 
and  his  right  to  use  the  line  for  carrying  water, 
a  finding  that  plaintiff  had  used  the  property  ad- 
versely for  five  years,  accompanied  by  a  finding 
of  all  the  facts  necessary  to  constitute  a  title  by 
prescription,  is  a  good  finding  of  an  interest  in 
the  pipe  line  to  the  extent  of  the  adverse  use. 
without  an  additional  express  finding  of  owner- 
ship, and  a  statement  in  the  findings  that  plain- 
tiff is  not  the  owner  of  the  pipe  line  will  be  con- 
strued as  meaning  that  he  had  not  received  any 
legal  title  thereto  by  conveyance,  and  that  his 
title  was  by  prescriptive  right 

8.  Adverse  Possession— Requisites  —  Con- 
tinuity—Successive Possessions  —  Privi- 
ty. 

In  an  action  to  establish  plaintiff's  inter- 
est in  a  water  pipe  line,  where  plaintiff's  prede- 
cessor, though  be  had  conveyed  the  premises  in 
trust  to  secure  a  debt,  still  remained  in  full  pos- 
session and  use  of  the  property  without  inter- 
ference by  the  trustees,  and  owned  the  entire 
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beneficial  Interest  in  the  land,  plaintiff  was  in 
privity  with  him,  and  was  entitled  to  take  his 
title  to  the  pipe  line  acquired  by  adverse  nse. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession.  IS  215-217.] 

Department  1.  Appeal  from  Superior 
Court,  Riverside  County;  J.  S.  Noyes,  Judge. 

Action  by  A.  P.  Collins  against  0.  R.  Gray. 
From  an  order  denying  defendant's  motion 
for  a  new  trial,  he  appeals.  Order  affirmed. 

Chas.  R.  Gray,  In  pro.  per.  Purington  & 
Adair,  for  respondent. 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der denying  the  defendant's  motion  for  a 
new  trial.  An  appeal  from  the  Judgment 
was  also  taken,  and  the  judgment  was  affirm- 
ed by  the  District  Court  of  Appeal  for  the 
second  district  Collins  v.  Gray,  3  Cal.  App. 
723,  86  Pac.  983.  The  object  of  the  action 
was  to  establish  the  plaintiff's  right  to  the 
use  of  a  pipe  line  extending  through  the  de- 
fendant's land  for  the  purpose  of  carrying 
water  therein  to  the  land  of  the  plaintiff.  It 
is  contended  upon  this  appeal  that  certain  of 
the  findings  are  not  supported  by  sufficient 
evidence. 

The  complaint  alleges  that  the  plaintiff  is 
the  owner  of  a  certain  tract  of  land  contain- 
ing 30  acres,  together  with  6.2  inches  of  wa- 
ter, continuous  flow,  from  the  water  system 
of  the  Riverside  Highland  Water  Company, 
which  entitles  plaintiff  to  the  use  of  that 
quantity  of  water  for  irrigating  said  land,  in 
such  manner,  under  such  conditions,  and  at 
such  times  as  should  be  fixed  by  the  rules  of 
the  company  and  the  custom  of  the  water 
users  under  that  system;  that  by  the  cus- 
tomary method  of  distribution  the  water  to 
which  land  under  the  system  Is  entitled  is 
cumulated  so  that  Instead  of  using  the  flow 
continuously,  each  owner  takes  the  water  to 
which  he  Is  entitled  at  regular  monthly  inter- 
vals In  turn  for  a  fixed  period;  that  the  cus- 
tomary run  of  water  for  the  plaintiff's  prem- 
ises was  40  Inches  for  4  days  in  each  month 
during  the  Irrigating  season,  and  that  the 
premises  had  been  irrigated  In  that  manner 
from  the  said  water  system  for  the  last  10 
years  or  more.  These  allegations  are  all  ad- 
mitted by  the  pleadings,  except  that  the  de- 
fendant denies  that  the  customary  cumulated 
flow  of  water  to  plaintiff  has  been,  or  is,  40 
inches  of  water  for  4  days,  or  any  other  num- 
ber of  days,  each  month,  and  avers  that,  on 
the  contrary,  on  May  29,  1898,  and  for  some 
time  prior  thereto,  the  customary  flow  of  wa- 
ter to  plaintiff  through  said  pipe  line  did  not 
exceed  15  Inches  of  water  for  2  days  each 
month  daring  the  Irrigating  season,  and  that 
each  year  since  that  date  the  flow  to  said 
premises  through  said  pipe  line  has  gradual- 
ly Increased.  Under  this  state  of  the  plead- 
ings the  fact  of  plaintiff's  ownership  of  the 
right  to  receive  40  inches  of  water  for  4  days 
each  month  during  the  Irrigating  season  is 
admitted.  The  denial  extends  only  to  the 
fact  that  the  plaintiffs  land  had  not  actual- 


ly received  that  quantity  of  water  or  any 
quantity  In  excess  of  15  inches  during  the 
time  stated,  from  and  after  May  29,  1898, 
and  some  time  prior  thereto.  It  admits  that 
for  the  last  10  years  or  more  plaintiff  has  re- 
ceived some  water  through  the  pipe  line,  and 
that  his  land  has  been  irrigated  by  that 
means. 

The  complaint  further  alleges  that  the 
plaintiff  Is  the  owner  of  an  undivided  tw6- 
nlnths  Interest  in  the  pipe  line  across  the  de- 
fendant's land,  and  that  he  and  his  grantors 
have  used  said  pipe  line  openly,  notoriously, 
peaceably,  exclusively,  and  uninterruptedly 
under  a  claim  of  right  and  title  thereto,  and 
adversely  to  the  defendant  and  the  whole 
world,  and  with  defendant's  knowledge,  for 
more  than  five  years  last  past,  for  conveying 
water  to  plaintiff's  land  during  each  irrigat- 
ing season  for  the  time  In  each  month  that 
the  water  was,  as  before  stated,  apportioned 
to  said  land  by  the  water  company.  These 
allegations  are  denied.  The  court  in  its  find- 
ings states  that  the  plaintiff  was  not  the 
owner  of  an  undivided  two-ninths  interest  in 
the  pipe  line,  but  the  findings  also  declare 
that  he  has  a  claim  and  interest  in  the  pipe 
line  for  the  purpose  of  conveying  water  there- 
to for  Irrigating  said  land,  and  that  he  and 
his  predecessors  in  interest  have  used  said 
pipe  line  openly,  notoriously,  peaceably,  ex- 
clusively, and  uninterruptedly,  under  a  claim 
of  right  and  title  thereto,  adversely  to  de- 
fendant and  the  whole  world,  and  with  de- 
fendant's knowledge  and  acquiescence,  but 
without  his  consent  or  permission,  for  more 
than  five  years  last  past,  for  conveying  wa- 
ter to  plaintiff's  land  for  such  time  each 
month  as  the  water  was  apportioned  thereto 
as  stated  in  the  complaint  It  is  claimed 
that  this  finding  Is  not  sustained  by  the  evi- 
dence. 

It  Is  conceded  that  the  evidence  sufficiently 
shows  that  the  plaintiff  and  his  grantors  had 
been  using  the  pipe  line  to  carry  water  to 
plaintiff's  land  for  at  least  10  years  prior  to 
the  beginning  of  the  action,  and  that  this  use 
had  been  adverse  under  such  circumstances 
as  to  give  plaintiff  a  prescriptive  right  to 
use  the  pipe  for  carrying  some  water  to  his 
land.  The  precise  claim  of  defendant  is  that 
the  evidence  does  not  sustain  the  finding  that 
his  right  extended  to  the  carrying  of  40 
Inches  for  4  days  each  month,  but  would  only 
support  a  finding  of  some  smaller  quantity. 
It  appears  from  the  testimony  of  Mr.  Wheel- 
er, plaintiff's  grantor,  that  he  had  been  using 
the  pipe  line  to  carry  water  to  this  land  for 
irrigation,  under  claim  of  right,  adversely  to 
defendant,  with  his  knowledge  and  against 
his  will,  from  1893  up  to  the  time  Wheeler 
sold  the  land  to  plaintiff  a  few  days  before 
the  action  was  begun,  a  period  of  10  years. 
As  to  the  quantity  of  water,  he  said:  "At 
the  time  I  sold  to  Collins  I  had  62  shares  of 
the  capital  stock  of  the  Riverside  Highland 
Water  Company.  I  don't  know  how  many 
inches  of  water  that  called  for.   That  water 
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has  been  used  10  years  by  me."  The  admis- 
sions In  the  pleadings,  In  connection  with  the 
testimony  of  the  secretary  of  the  company, 
show  that  62  shares  of  stock  entitled  the 
holder  to  a  continuous  flow  of  6»/io  Inches  of 
water,  that  this  water  had  been  delivered  in 
cumulated  amounts  for  a  fixed  period  each 
month  and  not  in  a  continuous  flow,  and  was 
equal  to  186  Inches  for  1  day  each  month, 
or,  by  computation,  40.66  Inches  for  4  days 
each  month.  The  testimony  of  Wheeler, 
therefore,  appears  to  be  that  for  10  years 
next  before  the  action  was  begun  he  had  us- 
ed that  quantity  of  water  on  the  land  through 
the  pipe  in  question.  On  his  cross-examina- 
tion it  appeared  that  in  1803  the  land  did  not 
need  much  water,  that  in  1804  he  used  more, 
and  that  at  the  time  of  the  trial  it  needed 
more  than  it  ever  did.  The  evidence  of  the 
defendant  tends  to  prove  that  Wheeler  own- 
ed but  31  shares  of  the  water  stock  prior  to 
1902,  one  year  before  the  action  was  begun. 
From  these  facts  he  argues  that  prior  to  1902 
Wheeler  could  not  have  used  more  than  the 
equivalent  of  20  inches  for  4  days,  or  40 
Inches  for  2  days,  eaeh  month,  and  that  the 
finding  of  an  adverse  use  of  the  pipe  for  more 
than  5  years  to  carry  40  Inches  4  days  a 
month  is  unsupported.  The  evidence  may  ap- 
pear somewhat  uncertain  and  ambiguous  on 
this  precise  point  But  it  appears  that  the 
pipe  was  of  ample  size  to  carry  all  the  water 
required  by  those  using  It.  It  does  not  seem 
to  have  been  a  matter  of  any  importance  to 
defendant  to  see  whether  the  plaintiff,  while 
he  was  using  it,  carried  40  inches  therein  or 
less  than  that  quantity.  Upon  the  trial  the 
attention  of  the  court  and  of  the  witnesses 
was  not  specifically  called  to  the  question  of 
the  exact  quantity  of  water  carried  in  the 
pipe  line  by  Wheeler  during  the  period  of  ad- 
verse use.  It  is  the  province  of  the  trial 
court  to  determine  the  meaning  and  effect  of 
uncertain  and  ambiguous  evidence,  and  to 
reconcile  apparent  contradictions  and  incon- 
sistencies, if  reasonably  possible.  Under  the 
circumstances  we  think  the  evidence  suffi- 
ciently supports  the  finding  in  question. 

The  findings  state  that  the  defendant  had 
no  property  or  right  in  the  pipe  except  to 
use  it  for  carrying  water  to  irrigate  his  own 
land  during  the  period  for  which  he  was  en- 
titled to  receive  the  water.  It  Is  claimed  that 
this  finding  Is  unsupported  by  the  evidence. 
NO  issue  of  this  character  was  tendered  by 
the  complaint.  The  answer  alleged  that  de- 
fendant was  the  absolute  owner  of  the  part 
of  the  pipe  line  extending  through  his  own 
land.  The  material  issue  was  not  with  re- 
gard to  his  ownership  or  the  entire  Interest  in 
the  pipe  line,  but  with  regard  to  his  owner- 
ship of  the  two-ninths  Interest  therein  which 
plaintiff  claimed.  As  to  this  the  court  made 
a  definite  and  precise  finding.  The  additional 
finding  that  the  defendant  had  no  Interest  In 
the  part  of  the  line  not  claimed  by  the  plain- 
tiff was  wholly  Immaterial,  and,  even  If  er- 
roneous, it  could  not  constitute  error  preju- 


dicial to  the  defendant  Klockenbaum  v. 
Pierson,  22  Cal.  163;  Dougherty  v.  Coffin,  09 
Cal.  456,  10  Pac.  672;  Sherman  v.  SandelL 
106  Cal.  375,  39  Pac.  797.  The  finding  as  to 
his  lack  of  interest  was  not  carried  into  the 
Judgment  and,  being  immaterial  to  the  is- 
sues, it  would  not  be  binding  upon  the  de- 
fendant in  any  subsequent  action.  Fulton  v. 
Hanlow,  20  Cal.  483;  Llllis  v.  Emigrant  D. 
Co.,  95  Cal.  559,  30  Pac.  1108;  Mitchell  v. 
Insley,  33  Kan.  657,  7  Pac.  201;  Auld  v. 
Smith,  23  Kan.  69;  House  v.  Lock  wood.  137 
N.  T.  268,  S3  N.  B.  595;  23  Cyc.  1300;  1 
Freeman  on  Judgments,  5  271;  2  Black  on 
Judgments,  f  687. 

The  finding  that  the  plaintiff  has  used  the 
property  adversely  for  five  years,  accom- 
panied, as  It  is,  with  a  finding  of  all  the  facts 
necessary  to  constitute  a  title  by  prescription, 
is  a  good  finding  of  an  interest  in  the  pipe 
line  to  the  extent  of  the  adverse  use,  without 
the  additional  express  finding  of  ownership. 
The  findings  are  to  be  harmonized  if  possible, 
and,  with  that  end  in  view,  we  think  the 
statement  therein  that  the  plaintiff  is  not  the 
owner  of  the  pipe  line  is  to  be  construed  as 
a  declaration  that  he  had  not  received  any 
legal  title  thereto  by  conveyance  and  that  the 
finding  as  to  the  prescriptive  right  should  be 
given  full  effect  as  a  finding  of  title  acquired 
in  that  manner. 

It  Is  further  claimed  that  the  plaintiff  Is  not 
entitled  to  the  benefit  of  the  adverse  use  made 
by  his  predecessor,  Wheeler.  This  claim  is 
founded  upon  certain  evidence  showing  that 
Wheeler,  before  this  use  began,  had  conveyed 
the  premises  to  other  persons  in  trust  to  se- 
cure a  debt  owing  by  him,  and  that  this  trust 
continued  until  the  plaintiff,  shortly  before 
the  suit  was  begun,  purchased  both  Wheeler's 
interest  and  that  of  the  trustees.  There  is  no 
merit  in  this  contention.  It  appears  clearly 
that  Wheeler,  although  he  had  conveyed  the 
premises  as  security,  still  remained  in  full 
possession  and  use  of  the  property  without  In- 
terference by  the  trustees,  and  that  during  all 
that  time  he  owned  the  entire  beneficial  In- 
terest In  the  land.  Under  these  circumstan- 
ces his  successor  would  be  in  privity  with 
him,  and  would  be  entitled  to  take  his  title 
to  the  pipe  line  acquired  by  adverse  use. 

The  order  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J. 


SIXTH  DIST.  AGR.  ASS'N  v.  WRIGHT  et 

al.    (L.  A.  2,028.) 
(Supreme  Court  of  California.    Aug.  8,  1908.) 

1.  Agriculture  —  Agricultural  Associa- 
tions—Organization— Proceedings—  Con- 
veyances—Misnomeb. 

Act  April  15.  1880  (St.  1880.  p.  62,  c.  60). 
divided  the  state  into  agricultural  districts,  and 
authorized  the  formation  therein  of  agricultural 
associations,  such  association  to  be  known  by 

the  name  of  "   Agricultural  Association." 

The  property  in  controversy  was  conveyed  to  an, 
association  in  the  Sixth  agricultural  district 
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designated  in  the  deed  as  "6th  Dist.  Agricultural 
Association."  Thereafter,  a  Question  having 
arisen  as  to  the  legality  of  the  formation  of  the 
association,  it  was  reorganized  under  the  name 
of  "Agricultural  District  Number  Six,"  and  a 
new  deed  of  the  property  was  executed  to  "Dis- 
trict Agricultural  Association  Number  Six  of 
California."  Held,  that  the  slight  difference  in 
the  name  given  the  association  in  the  two  pro- 
ceedings was  immaterial,  aa  the  words  "Sixth 
District,"  to  precede  the  words  "Agricultural 
Association"  would  be  supplied,  under  the  stat- 
ute and  the  misnomer  of  the  grantee  in  the  sec- 
ond deed  was  not  fatal,  as  the  misnomer  of  a 
corporation  will  not  invalidate  a  conveyance  to 
it,  if  it  appears  that  it  was  the  corporation  in- 
tended. 

2.  States  —  State  Institutions  —  Agricul- 
tural Associations. 

An  agricultural  association  incorporated  un- 
der Act  April  15,  1880  (St.  1880,  p.  62,  c.  69), 
substantially  re-enacted  by  St.  1801,  p.  188,  c 
126.  dividing  the  state  into  agricultural  districts, 
authorising  the  organisation  in  each  district  of 
such  an  association,  its  real  estate  to  be  used  for 
the  purpose  of  holding  exhibitions  of  live  stock, 
etc.,  with  a  view  to  the  improvement  of  indus- 
tries in  the  district,  providing  for  a  district 
board  of  agriculture  appointed  by  the  Governor, 
and  declaring  such  association  when  formed  to 
be  a  state  institution,  and  that  such  board  shall 
have  exclusive  control  of  the  association  in  the 
name  of  the  state,  is  a  public  agency  of  the 
state,  charged  with  the  performance  of  a  part 
of  the  functions  of  the  state  government. 
8.  Sake  —  Disposal  or  Public  Pbopebty  — 
Gift  bt  Legislature. 

Act  April  15.  1880  (St  1880,  p.  62,  c.  69), 
divided  the  state  into  agricultural  districts,  and 
authorized  the  organization  in  each  district  of 
an  agricultural  association,  its  real  estate  to  be 
used  for  the  purpose  of  holding  exhibitions  of 
live  stock,  etc,  provided  for  a  district  board  of 
agriculture  appointed  by  the  Governor,  and  de- 
clared such  associations,  when  formed,  to  be 
state  institutions,  and  that  such  board  should 
have  exclusive  control  of  the  association  in  the 
name  of  the  state,  which  was  substantially  re- 
enacted  by  St.  1891.  p.  138,  c.  126.  Act  Feb.  18, 
1895  (St.  1895,  p.  14,  c.  8),  added  to  the  former 
act  section  10%,  providing  that  such  associa- 
tions which  had  theretofore  issued  alleged  cer- 
tificates of  capital  stock  which  hnd  been  accept- 
ed by  the  members  in  lieu  of  certificates  of  mem- 
bership might  elect  to  have  a  capital  stock,  and 
issue  certificates  of  stock  in  the  same  manner  as 
private  corporations,  and  thereafter  such  as- 
sociation should  be  possessed  of  all  rights  and 
powers  as  if  it  had  been  originally  created  a  cor- 
poration with  a  capital  stock,  including  the 
right  to  control  the  property  of  the  association, 
etc.,  but  should  not  sell  any  portion  of  its  real 
estate  necessary  for  the  permanent  use  of  the 
association,  and,  where  it  accepts  state  aid,  the 
fairs  shall  be  held  under  the  control  of  the  dis- 
trict board  of  agriculture.  Const,  art.  4.  §  31. 
prohibits  the  Legislature  from  making  any  gift 
of  public  money  or  thing  of  value  to  any  individ- 
ual or  corporation.  Held,  that  the  amendment 
of  1895  authorized  the  formation  within  the 
association,  constituting  a  public  corporation,  of 
a  a private  corporation,  and  transferred  thereto 
without  consideration  the  property  of  the  agri- 
cultural association  to  be  managed  for  its  own 
use  and  benefit,  with  power  to  declare  dividends 
from  the  profits,  and  was  an  attempted  gift  of 
public  property,  which  was  void. 
4.  Limitation  of  Actions  —  Limitation  as 
Against  State  —  Agricultural  Associa- 
tions. 

Property  held  in  trust  by  a  district  agri- 
cultural association  being  property  held  bv  a 
state  institution  or  public  agency  for  a  public 
use.  the  statute  of  limitations  does  not  run 
aninst  an  action  to  recover  such  property  and 
h  is  immaterial  whether  the  record  title  to  ouch 
property  be  held  by  the  state  at  large,  or  by  a 
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county  or  other  official  body,  if  the  property  is 
set  apart  or  reserved  for  public  use. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  $  39.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Waldo  M.  York,  Judge. 

Action  by  the  Sixth  District  Agricultural 
Association  against  E.  T.  Wright  and  others. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendants appeal.  Judgment  modified,  and 
affirmed  as  modified,  and  order  affirmed. 

J.  S.  Chapman,  Ward  Chapman,  J.  W.  Mc- 
Klnley,  H.  W.  O'Melveny  and  John  D.  Works, 
for  appellants.  Scarborough  &  Bowen  and 
Hunsaker  &  Brltt,  for  respondent 

ANGELLOTTI,  J.  This  is  an  appeal  from 
a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  the  defendants'  motion  for 
a  new  trial.  The  action  was  one  by  plain- 
tiff, alleging  itself  to  be  an  agricultural  as- 
sociation under  the  laws  of  the  state  of 
California,  providing  for  the  formation  of 
agricultural  districts  and  for  the  organiza- 
tion of  agricultural  associations  therein,  and 
for  the  management  and  control  of  the  same 
by  the  state,  against  E.  T.  Wright  and  oth- 
ers, who,  It  was  alleged,  for  the  purpose  of 
converting  the  same  to  their  own  use,  had 
taken  possession  of  all  plaintiff's  land  and 
other  property,  and  retain  and  use  the  same 
for  their  own  profit  and  gain,  to  compel  the 
defendants  to  account  for  and  pay  over  and 
deliver  all  said  property,  and  for  a  decree 
adjudging  the  defendants  to  be  without  in- 
terest in  any  of  said  property.  The  defend- 
ants claimed  that  plaintiff  sever  was  an 
agricultural  association  or  corporation  or- 
ganized under  any  law,  has  no  legal  capacity 
to  sue  or  hold  property,  and  never  own- 
ed any  of  the  property  described  In  the  com- 
plaint. They  further  claimed  that  what  they 
style  "District  Agricultural  Association  No. 
6"  Is  a  corporation  duly  organized  under  the 
laws  of  the  state,  that  It  owns  the  property 
In  suit,  and  that  the  directors  elected  by  the 
stockholders  thereof  are  entitled  to  the  pos- 
session, management,  and  control  of  such 
property;  all  of  the  defendants  except  de- 
fendant Lynch  being  so-called  directors  elect- 
ed by  such  stockholders.  The  findings  of 
the  trial  court  were  In  accord  with  plaintiff's 
allegations,  and  judgment  was  in  favor  of 
plaintiff  for  the  possession  of  the  real  prop- 
erty, and  for  $5,584  on  account  of  moneys  re- 
ceived by  defendants  as  rents,  issues,  and 
profits  of  such  real  property  found  by  the 
court  to  be  In  their  possession  at  the  time 
of  judgment  herein. 

It  is  essential  to  an  understanding  of  the 
questions  involved  that  a  statement  of  what 
we  deem  to  be  the  material  facts  should  be 
made.  The  real  property  in  controversy,  sit- 
uated In  Los  Angeles  county,  was  originally 
the  property  of  the  Southern  District  Agri- 
cultural Society,  a  private  corporation,  and 
was  subject  to  a  mortgage  executed  by  It  to 
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one  W.  W.  O'Melveny.  This  mortgage  was 
foreclosed,  the  decree  of  foreclosure  being 
entered  November  12,  1879,  and  the  prop- 
erty was  sold  under  the  decree  to  one  Isaac 
N.  Moore  for  $9,191.70,  who  received  a  sher- 
iff's deed  therefor  on  August  9,  1880.  In  the 
meantime,  early  in  1880,  It  had  been  attempt- 
ed to  form  an  agricultural  association  under 
the  provisions  of  the  act  of  April  15,  1880 
(St.  1880  [Official  Ed.]  p.  621,  c.  69;  Bancroft 
Ed.  p.  238),  for  Agricultural  District  No.  6, 
created  by  said  act  and  comprising  the  coun- 
ties of  Los  Angeles,  San  Diego,  San  Bernar- 
dino, Santa  Barbara,  Ventura,  and  Inyo,  and 
in  May,  1880,  notice  was  given  to  the  Govern- 
or of  the  state  by  one  George  Rice,  pur- 
porting to  act  as  "Sect,"  "by  order  of  the 
committee,"  that  such  association  had  been 
formed,  and  requesting  the  appointment  by 
him  of  the  members  of  the  district  board  of 
agriculture  for  said  district  to  manage  and 
control  said  association.  Such  appointments 
were  thereupon  made  by  the  Governor,  and 
the  appointees  duly  qualified  and  organized, 
and  assumed  control  of  the  affairs  of  such 
purported  association.  Even  since  then  di- 
rectors of  said  district  have  been  appointed 
by  the  Governor  of  the  state  as  the  time  of 
the  old  directors  expired  or  vacancies  other- 
wise occurred,  and  the  directors  in  office 
have  at  all  times  managed  and  controlled  the 
affairs  of  the  agricultural  association  there- 
of except  in  so  far  as  is  hereinafter  stated. 
Except  for  the*  written  notice  aforesaid  to 
the  Governor,  and  what  are  styled  "Articles 
of  Association  6  District  Agricultural  Asso- 
ciation" signed  only  by  William  Niles  as 
chairman,  and  filed  In  the  office  of  the  Secre- 
tary of  State  on  May  20,  1880,  there  was  no 
record  evidence  of  the  formation  of  the  as- 
sociation at  this  time,  but  there  was  parol 
evidence  sufficient  to  sustain  a  conclusion 
that  50  or  more  persons  representing  a  ma- 
jority of  the  counties  of  the  district  had  at 
a  meeting  held  for  that  purpose  ordered  the 
formation  of  the  association.  In  the  same 
year  there  was  subscribed  some  $13,000  by 
persons  desirous  of  re-establishing  an  agri- 
cultural association  and  devoting  the  prop- 
erty of  the  old  Southern  District  Agricul- 
tural Society  to  the  purposes  thereof.  It  does 
not  appear  to  be  controverted  that  by  aid 
of  the  money  thus  subscribed,  and  by  direc- 
tion of  the  subscribers,  the  title  to  the  prop- 
erty In  controversy  was  conveyed  In  the  year 
1884  by  said  Isaac  N.  Moore  to  W.  J.  Brod- 
erick, William  Ferguson,  and  E.  L.  Mayberry, 
In  trust,  to  convey  to  the  Sixth  District  Agri- 
cultural Association  upon  the  following 
trusts:  "That  is  to  say,  the  said  land  shall 
be  held  In  perpetuity  as  a  place  for  holding 
agricultural  exhibitions  or  fairs,  and  shall 
be  managed  and  controlled  by  the  said  as- 
sociation for  that  purpose,  and  also  for  the 
purpose,  so  far  as  consistent  therewith,  of 
renting  or  otherwise  managing  the  said  prop- 
erty so  as  to  raise  a  revenue  for  meeting  the 
expenses  of  holding  such  exhibitions  or  fairs, 


and,  especially,  so  far  as  consistent  with  the 
above  purposes,  for  the  purpose  of  holding 
exhibitions  of  horses,  cattle,  and  other  stock, 
and  of  the  agricultural,  horticultural,  vitl- 
cultural,  mechanical,  manufacturing  and  do- 
mestic products  of  Agricultural  District  Num- 
ber Six,  with  a  view  to  the  improvement  of 
all  the  industries  in  the  same" — being  the 
purposes  for  which  associations  existing  un- 
der the  act  of  April  15,  1880,  are  expressly 
declared  by  said  act  to  hold  real  estate  ac- 
quired by  them.  The  deed  to  such  trustees, 
Broderick  et  al.,  provided  that  the  convey- 
ance to  said  agricultural  association  should 
be  made  only  If  the  same  be  found  to  be  a 
legally  constituted  association,  capable  of 
taking  and  holding  real  estate  upon  such 
trusts,  and  if  this  were  not  found  to  be  the 
case,  or  if  It  declined  to  take  the  property 
on  said  trusts,  the  land  should  be  conveyed 
on  the  same  trusts  to  a  corporation  or  as- 
sociation to  be  formed  for  said  agricultural 
district  under  the  laws  of  this  state  for  the 
same  purposes.  On  May  7, 1885,  the  trustees 
executed  such  a  conveyance  to  the  "6th  DIst. 
Agricultural  Association."  In  the  year  1888, 
some  question  having  arisen  as  to  the  le- 
gality of  the  proceedings  for  the  formation 
of  such  association,  pursuant  to  a  call  of  the 
directors  of  the  district,  then  reduced  by 
amendment  to  the  statute  to  Los  Angeles, 
San  Bernardino,  and  Ventura  counties,  act- 
ing as  directors  of  the  association,  a  meeting 
was  held  on  March  13th  for  the  purpose  of 
reorganizing  and  forming  an  agricultural 
association  for  the  district  under  the  act  of 
April  15,  1880.  The  proceedings  had  were  in 
entire  compliance  with  the  provision  of  said 
act.  Articles  of  association  were  there  sign- 
ed by  more  than  the  requisite  number  of 
persons  from  the  various  counties  Included 
In  the  district  The  only  respect  In  which 
these  articles  appear  erroneous  Is  in  the 
statement  of  the  name  of  the  association, 
which  is  declared  to  be  "Agricultural  District 
Number  Six,"  the  act  of  April  15,  1880,  itself 
prescribing  the  name  of  all  associations  form- 
ed thereunder  as  "   Agricultural  As- 
sociation." This  organization  having  been 
perfected,  on  May  29,  1888,  a  new  deed  of  the 
said  property  on  the  same  trusts  was  execut- 
ed by  said  Broderick  et  al.,  as  trustees,  to 
"District  Agricultural  Association  Number 
Six  of  California,"  and  on  January  27,  1890. 
another  deed  of  the  same  property  on  the 
same  trusts  was  executed  by  the  said  trustees 
to  "Agricultural  District  Number  Six  of  the 
State  of  California" ;  it  being  recited  In  the 
first  of  these  deeds  that  It  was  given  to  cor- 
rect and  to  confirm  the  deed  of  May  7,  1885, 
to  the  Sixth  District  Agricultural  Associa- 
tion, and  In  the  second  that  It  was  given  for 
the  purpose  of  ratifying  and  confirming  two 
prior  deeds  whereby  said  trustees  "pretended 
to  convey  to  said  second  parties"  said  prem- 
ises. The  record  establishes  beyond  a  shad- 
ow of  a  doubt  that  the  sole  object  of  all 
these  proceedings  was  to  perfect  the  organl- 
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ration  of  a  then  existing  agricultural  associa- 
tion for  such  district,  and  to  perfect  the  title 
of  each  association  to  the  real  property  in 
controversy.  From  the  time  of  these  proceed- 
ings until  the  year  1807,  the  property  was 
managed  and  controlled  by  the  directors  of 
"Agricultural  District  Number  Six,"  appoint- 
ed by  the  Governor  of  the  state,  in  accord 
with  the  provisions  of  the  act  of  1880,  and  a 
subsequent  act  to  the  same  effect  (St.  1801, 
p.  138.  c.  126),  which,  although  reducing  Dis- 
trict 6  so  as  to  restrict  it  to  Los  Angeles 
county  alone,  continued  in  force  agricultural 
districts  theretofore  established,  and  made 
them  agricultural  associations  under  said 
act. 

By  act  approved  February  18,  1805  (St 
1805,  p.  14,  c.  8),  the  Legislature  added  a 
new  section,  numbered  10%,  to  said  act  of 
1801,  providing  substantially  as  follows:  Ev- 
ery such  association  which  has  heretofore 
issued  certificates  alleged  to  be  certificates 
of  the  capital  stock  of  such  association,  which 
bave  been  accepted  by  the  members  thereof 
in  lieu  of  certificates  of  membership,  may 
elect  to  have  a  capital  stock  and  may  issue 
certificates  of  stock  therefor  in  the  same 
manner  as  private  corporations.  To  effect 
such  change,  a  meeting  of  the  holders  of 
the  alleged  certificates  might  be  called  by 
certain  notice,  such  holders  of  the  same  to 
have  one  vote  for  each  share  of  stock  ap- 
pearing in  their  names  on  the  books  of 
tbe  association.  At  such  meeting,  should 
the  holders  of  a  majority  of  the  shares  of 
such  alleged  capital  stock  vote  in  favor  of 
having  a  capital  stock,  and  fix  the  amount 
thereof  and  the  number  of  shares  into  which 
it  shall  be  divided,  then  such  corporation 
shall  issue  certificates  of  capital  stock  to 
the  holders  of  such  alleged  capital  stock,  In 
the  same  proportion  as  such  alleged  stock 
appears  in  the  names  of  such  holders,  re- 
spectively, upon  tbe  books  of  such  associa- 
tion. A  copy  of  the  proceedings  must  be 
filed  with  the  Secretary  of  State  and  the 
clerk  of  the  county  where  such  association 
has  its  principal  place  of  business.  "There- 
after such  association  shall  be  possessed  of 
all  rights  and  powers,  and  shall  be  subject 
to  all  the  obligations  and  restrictions,  as  if 
it  bad  been  originally  created  a  corporation 
with  a  capital  stock,  Including  the  right  to 
elect  a  board  of  directors  authorized  to  exer- 
cise such  control  of  all  the  property  of  such 
association"  as  provided  In  the  Civil  Code 
relating  to  corporations,  provided  that  tbe 
association  shall  have  no  authority  to  sell 
any  portion  of  its  real  estate  which  may  be 
necessary  for  the  permanent  use  of  such 
association  for  the  purposes  of  the  act,  and 
provided  that,  where  aid  is  accepted  by  the 
association  by  vote  of  its  elected  board  of  di- 
rectors for  the  purpose  of  holding  an  annual 
district  fair,  such  fair  shall  be  held  under 
the  control  and  management  of  the  district 
board  of  agriculture  of  such  district;  "but 
said  district  board  of  agriculture  shall  have 
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no  other  authority,  control,  or  management 
of  or  over  the  property  of  such  association, 
and  the  authority  which  it  may  exercise  over 
such  property  shall  continue  only  during  the 
time  occupied  In  holding  the  said  district 
fair,  which  time  shall  not  extend  over  more 
than  one  week  annually."  A  similar  provi- 
sion was  incorporated  in  the  general  agricul- 
tural district  act  of  March  81,  1807  (St.  1807, 
p.  804,  c.  224),  which  also  continued  in  force 
agricultural  associations  theretofore  estab- 
lished, and  made  them  associations  under 
said  act.  The  agricultural  association  In  Dis- 
trict 6  was  of  the  class  described  In  this 
amendment  The  evidence  very  clearly  shows 
that  beginning  with  the  year  1881,  it  issued 
alleged  certificates  of  shares  of  stock  to  va- 
rious persons  who  subscribed  money  for  the 
purpose  of  re-establishing  an  agricultural  as- 
sociation, in  proportion  to  the  amount  sub- 
scribed, and  kept  a  stock  book  showing  the 
stock  Issued  and  transfers  thereof  from  time 
to  time.  In  January,  1807,  acting  under  this 
amendment,  the  then  holders  of  tbe  shares  of 
stock  evidenced  by  the  original  certificates  is- 
sued in  1881, -held  a  meeting  after  due  no- 
tice, and,  in  strict  accord  with  the  provi- 
sions thereof,  determined  that  "District  Agri- 
cultural Association  No.  Six"  elected  to  have 
a  capital  stock,  the  amount  thereof  to  be 
$12,600,  divided  into  126  shares  of  the  par 
value  of  $100  each,  and  assigned  the  same  to 
holders  of  the  alleged  capital  stock,  in  the 
same  proportion  as  such  alleged  stock  ap- 
peared In  the  names  of  such  stockholders 
on  the  books  of  the  association.  The  proceed- 
ings were  in  full  accord  with  the  require- 
ments of  said  amendment  and  copies  of  the 
record  thereof  were  filed  in  the  offices  of 
the  Secretary  of  State  and  the  county  clerk 
of  Los  Angeles  county.  Thereupon  the  stock- 
holders elected  a  board  of  directors,  and,  up- 
on the  theory  that  the  amendment  was  valid, 
the  directors  of  Agricultural  District  No.  6 
appointed  by  the  Governor,  a  majority  of 
whom  were  also  stockholders  and  elected  di- 
rectors of  such  association,  delivered  to  the 
elected  board  of  directors  all  tbe  property  of 
the  association,  including  the  land  In  con- 
troversy. The  directors  so  elected,  and  their 
successors  in  office,  also  elected  by  the  stock- 
holders, have  ever  since  had  possession  of 
such  property,  managing  and  controlling  the 
same  and  all  proceeds  thereof  for  the  bene- 
fit of  the  stockholders,  except  during  the 
time  of  the  annual  fairs  given  with  state 
aid,  for  which  times  the  portion  of  the  land 
used  for  fair  purposes  was  leased  to  the 
district  board  of  agriculture  appointed  by  tbe 
Governor,  the  stockholders'  board  receiving 
as  rental  therefor,  for  the  benefit  of  the 
stockholders,  all  receipts  from  gates  and  any 
and  all  privileges.  In  tbe  latter  part  of  1003 
and  In  the  early  part  of  1004  there  were  on 
the  board  of  directors  of  the  agricultural  dis- 
trict for  the  first  time  a  majority  who  were 
not  stockholders  of  said  association,  and  on 
or  about  July  25,  1004,  this  board,  acting  for 
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plaintiff,  demanded  of  defendants  the  pos- 
session of  all  said  property,  and  an  account- 
ing of  the  affairs  thereof,  which  was  refus- 
ed. Thereupon  this  action  was  commenced. 

Upon  the  foregoing  facts,  it  appears  to  us 
that  the  Important  question  In  the  case  Is 
as  to  the  validity  of  the  amendment  of  1805, 
carried  into  the  act  of  1807,  purporting  to 
authorize  the  Issuance  of  capital  stock  by 
such  an  association,  and  the  control  and 
management  of  the  property  thereof  by  the 
stockholders  for  their  own  benefit  through 
their  elected  board  of  directors.  The  plain- 
tiff Is  undoubtedly  an  agricultural  associa- 
tion organized  under  the  act  of  April  15, 
1880,  and  Is  the  owner  of  the  real  property 
in  controversy  for  the  purposes  defined  in 
said  act  and  also  In  the  conveyance  thereof 
made  to  it  It  is  immaterial  In  this  connec- 
tion whether  or  not  the  proceedings  had  In 
the  year  1880  were  effectual  to  create  an 
association  under  the  act,  or  whether  or  not, 
if  no  such  association  was  then  legally  form- 
ed, plaintiff  was  nevertheless  a  de  facto  as- 
sociation. Undoubtedly,  if  the  proceedings 
then  had  were  ineffectual  for  any  purpose, 
the  proceedings  had  In  the  year  1888  were 
effectual  to  create  such  an  association  under 
tbe  act  of  April  15,  1880.  In  either  case  It 
acquired  the  property  in  controversy.  If  it 
existed  prior  to  the  proceedings  or  1888,  it 
took  the  title  under  the  first  deed  made  by 
the  trustees,  that  of  May  7,  1885.  If  It  did 
not  come  Into  existence  until  the  proceedings 
of  1888  were  had,  it  took  under  the  deeds 
made  by  said  trustees  In  the  years  1888  and 
1800.  The  slight  difference  in  the  name  given 
to  the  association  in  the  two  proceedings  and 
tbe  two  sets  of  deeds  Is  of  no  moment  The 
act  of  April  15,  1880,  contemplated  a  single 
association  for  each  agricultural  district 
which  should  be  a  public  corporation  or  state 
agency  to  carry  on  one  of  the  objects  com- 
mitted to  the  state  government  by  the  State 
Constitution.  People,  etc.,  v.  San  Joaquin, 
etc.,  Ass'n,  151  Cal.  707,  01  Pac.  740.  It  ex- 
pressly declared  that  any  association  so 
formed  should  be  known  and  designated  by 
the  name  of  "   Agricultural  Associa- 

tion," leaving  a  blank  for  the  Insertion  of  a 
number  or  name  which  should  distinguish  it 
from  the  associations  of  other  districts,  and 
the  same  Is  true  of  the  subsequent  acts  on 
the  same  subject  Any  association  formed 
under  that  act  necessarily  assumed  the  name 
so  far  as  it  was  then  declared  by  the  act 
and  those  forming  the  association  had  no 
power  to  provide  otherwise.  In  the  absence 
of  other  special  designation  by  those  forming 
or  composing  the  association  to  precede  the 
words  "Agricultural  Association"  to  distin- 
guish it  from  the  associations  of  other  agri- 
cultural districts,  we  have  no  doubt  that  the 
words  "Sixth  District"  would  be  supplied  by 
law  by  reason  of  the  provisions  of  the  act 
and  that  by  such  name  and  style  the  said  as- 
sociation existed,  with  power  to  sue  and  be 
sued  and  to  purchase,  hold,  and  lease  real  es- 


tate for  the  purposes  defined  in  said  act 
Section  12  of  said  act.  So  far  as  the  second 
set  of  deeds  Is  concerned,  the  misnomer  of 
the  grantee  was  not  fatal.  The  general  rule 
Is  that  misnomer  of  a  corporation  will  not 
invalidate  a  grant  or  conveyance  to  or  by  it 
if  It  appears  from  the  instrument  Itself,  or 
Is  shown  by  such  evidence  as  Is  admissible 
upon  the  question,  that  it  was  the  corpora- 
tion intended.  Clark  &  Marshall  on  Pri- 
vate Corporations,  9  52.  There  can  be  no 
doubt  upon  the  record  before  us  that  these 
conveyances  were  to  the  agricultural  associa- 
tion for  this  district  and  that  any  and  all 
proceedings  subsequently  had  by  or  on  be- 
half of  the  association  styled  "Agricultural 
District  Number  Six"  or  the  members  or  so- 
called  stockholders  thereof  were  had  by  or 
on  behalf  of  the  same  association. 

It  appears  to  necessarily  follow  that  the 
right  of  defendants  to  hold  and  manage  the 
property  Is  dependent  upon  the  validity  of 
the  amendment  of  1805,  before  referred  to. 
If  such  amendment  Is  invalid,  the  manage- 
ment of  the  association  Is  in  the  hands  of  the 
district  board  of  agriculture,  which,  under 
the  provisions  of  the  act  has  "the  exclusive 
control  and  management  of  such  Institutions 
for  and  In  the  name  of  the  state,"  and  has 
"the  possession  and  care  of  all  the  property 
of  the  association." 

It  is  claimed  that  this  amendment  was  in 
violation  of  several  constitutional  provisions. 
Learned  counsel  for  defendants  have  not  at- 
tempted to  reply  to  the  argument  of  plain- 
tiff's counsel  in  this  behalf,  except  In  regard 
to  the  claim  that  the  amendatory  act  is  in- 
valid for  the  reason  that  it  is  in  violation  of 
the  constitutional  provision  that  every  act 
shall  embrace  but  one  subject  which  shall 
be  expressed  in  Its  title.  It  Is  unnecessary 
to  discuss  this  objection  In  view  of  our  con- 
clusion that  the  amendment  is  clearly  uncon- 
stitutional for  another  reason. 

There  can  be  no  question  as  to  the  status 
of  any  such  association,  and  the  character  of 
the  property  held  by  It  at  the  time  of  the 
enactment  of  this  amendment  This  matter 
was  exhaustively  discussed  and  decided  in  a 
very  recent  case.  People,  etc.,  v.  San  Joa- 
quin, etc,  Ass'n,  supra.  It  was,  as  expressly 
declared  by  the  acts  of  both  1880  and  1891, 
a  "state  institution" — a  public  agency  of  the 
state,  which  was  within  tbe  exclusive  man- 
agement and  control  of  the  state  and  charg- 
ed with  the  performance  of  a  part  of  the 
functions  of  state  government— a  public  cor- 
poration formed  for  the  government  of  a 
portion  of  the  state  in  the  matter  of  the 
Improvement  of  the  material  Industries  there- 
in. Its  property  was  public  property  dedicat- 
ed to  the  purposes  of  such  public  corporation, 
and  accepted  therefor  by  the  state.  There 
was  nothing  in  the  law  relative  to  sny  such 
association  which  authorized  it  to  have  a 
capital  stock  or  to  issue  certificates  of  stock, 
as  is  fully  recognized  In  the  amendment  of 
1805,  or  which  contemplated  a  retention  of 
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any  Interest  In  or  control  of  any  portion  of 
such  property  by  the  persons  forming  such 
association  or  dedicating  money  or  other 
property  to  Its  purposes. 

It  Is  provided  In  section  81  of  article  4  of 
the  Constitution  that  the  Legislature  shall 
have  no  power  "to  make  any  gift,  or  au- 
thorize the  making  of  any  gift,,  of  any  pub- 
lic money  or  thing  of  value  to  any  Individual, 
municipal  or  other  corporation  whatever," 
except  as  prescribed  In  section  22  of  the  same 
article,  which  section  has  no  application  here. 
It  appears  to  us,  in  view  of  the  facts  already 
stated,  that  the  amendment  of  1895  Is  clear- 
ly In  conflict  with  this  provision.  The  plain 
practical  effect  thereof  was  to  authorize  the 
formation  within  the  association  constituting 
a  public  corporation  by  persons  having  no  In- 
terest In  the  property  of  the  association,  of 
a  private  corporation,  and  the  transfer,  with- 
out consideration,  of  all  the  property  of  the 
association  to  this  private  corporation  to  be 
managed  and  disposed  of  by  It  for  Its  own 
use  and  benefit,  In  the  same  manner  that 
property  of  private  corporations  is  ordinarily 
managed  and  disposed  of,  subject  only  to  the 
limitation  that  It  should  have  no  authority  to 
sell  any  portion  of  the  real  estate  which  may 
be  necessary  for  the  permanent  use  of  the  as- 
sociation for  the  purpose  of  the  act,  which 
we  take  to  be  the  real  property  necessary  for 
the  purposes  of  holding  annual  exhibitions  of 
horses,  etc.,  and  also  subject  to  the  limitation 
that,  if  it  elect  to  receive  aid  from  the  state 
for  any  such  annual  exhibition,  It  must  allow 
such  exhibition  to  continue  for  not  exceeding 
one  week  annually,  to  be  held  under  the  con- 
trol and  management  of  the  state,  through 
its  district  board  of  agriculture.  If  it  elect- 
ed not  to  receive  such  aid  from  the  state,  it 
was  apparently  given  authority  to  exclude 
the  state  officers  from  all  management  and 
control  even  for  the  week  of  the  annual  fair, 
and  to  hold  the  same  at  all  times  for  Its  own 
use  and  benefit.  In  the  case  at  bar,  it  assum- 
ed the  right,  while  accepting  such  state  aid, 
to  receive  for  its  own  benefit  the  profits  of 
such  annual  fairs,  and  also  the  right  to  de- 
clare dividends  for  the  benefit  of  Its  stock- 
holders, and  we  are  not  warranted  In  holding 
that  in  either  of  these  cases  was  It  exceeding 
the  powers  attempted  to  be  conferred  by  the 
amendment  Certainly  the  power  to  declare 
dividends  from  the  surplus  profits  of  the  cor- 
poration was  one  of  the  powers  so  attempt- 
ed to  be  conferred.  To  our  minds  the  amend- 
ment Is  a  clear  case  of  an  attempted  gift  of 
public  property,  and  therefore  void. 

All  of  the  defendants,  except  the  defend- 
ant John  C  Lynch,  pleaded  that  the  action 
was  barred  by  certain  sections  of  the  Code 
of  Civil  Procedure.  As  we  have  seen,  how- 
ever, the  property  was  held  in  trust  by  a 
state  Institution  or  public  agency  for  a  public 
use,  which  public  use  has  not  been  discon- 
tinued or  abandoned  by  any  lawful  act  of 


public  authority.  As  to  such  property,  It  Is 
well  settled  that  the  statute  of  limitations 
has  no  application.  As  heretofore  said :  "It 
Is  Immaterial  where  the  title — that  Is,  the 
record  title — Is  held,  whether  by  the  state 
at  large,  or  by  a  county,  or  by  some  munici- 
pal department  or  other  official  body.  There 
can  be  no  adverse  holding  of  such  land  which 
will  deprive  the  public  of  the  right  thereto, 
or  give  title  to  the  adverse  claimant,  or 
create  a  title  by  virtue  of  the  statute  of  limi- 
tations. The  rule  Is  universal  In  Its  applica- 
tion to  all  property  set  apart  or  reserved  to 
the  public  use,  and  the  public  use  for  which 
It  is  appropriated  is  Immaterial."  See  Peo- 
ple, etc.,  v.  Kerber  (Cal.)  93  Pac.  878,  and 
cases  there  cited. 

The  judgment  against  the  defendants  for 
the  sum  of  $6,584  was  based  upon  the  finding 
that  said  defendants  "had  hi  their  hands  of 
the  money  received  and  collected  by  them  as 
the  rents,  issues,  and  profits  of  said  real  prop- 
erty, over  and  above  all  expenditures  made 
by  them  for  the  care  aud  maintenance  there- 
of, the  sum  of  $5,584."  This  finding  Is,  of 
course,  a  sufficient  support  for  the  judgment 
in  regard  thereto.  It  does  not  appear  to  be 
urged  In  the  brief  of  learned  counsel  for 
defendants  that  this  finding  is  not  support- 
ed by  the  evidence,  except  In  so  far  as  de- 
fendant John  C.  Lynch  is  concerned.  It  did 
clearly  appear  that  whatever  amount  was  so 
on  hand  was  In  the  hands  and  under  the 
control  of  the  so-called  private  directors 
elected  by  the  stockholders.  Lynch,  while 
as  a  stockholder  asserting  the  claims  of  the 
stockholders  and  the  elected  board  of  di- 
rectors, denied  In  his  answer  that  he  was  a 
director,  and  the  evidence  showed  without 
conflict  that,  although  Lynch  was  originally 
such  a  director,  he  had  ceased  to  be  such, 
and  at  the  time  this  proceeding  was  institut- 
ed was  only  a  holder  of  some  of  the  stock 
which  had  been  issued.  The  evidence,  there- 
fore, does  not  warrant  this  finding  as  to 
Lynch.  It  Is  admitted  by  the  brief  of  defend- 
ants that  the  other  defendants  were  directors 
elected  by  the  stockholders,  and  as  such  were 
in  possession  of  all  property  claimed  by  the 
so-called  Agricultural  District  No.  6,  Under 
the  views  we  have  declared,  the  material 
findings  of  the  trial  court  are  sustained  by 
the  evidence,  except  In  so  far  as  defendant 
Lynch  is  found  to  be  in  possession  with  his 
codefendant8  of  the  sum  of  $5,584  belonging 
to  plaintiff. 

In  so  far  as  the  judgment  Is  against  de- 
fendant John  C.  Lynch  for  $5,584  or  any 
part  thereof,  it  Is  reversed,  Lynch  to  recover 
such  costs  of  appeal  as  he  has  personally 
incurred.  In  all  other  respects  the  Judgment 
and  order  denying  a  new  trial  are  affirmed. 

We  concur :  SHAW,  J. ;  SLOSS,  J. ;  HEN- 
SHAW,  J.;  LORIGAN,  J. 
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MANSFIELD  v.  DISTRICT  AGR.  ASS'N  NO. 

6  (FERGUSON,  Intervener).   (L.  A.  2,051.) 
(Supreme  Court  of  California.   Aug.  10,  1908.) 

1.  Trusts — Disposal  op  Tbttst  Property— 
Transfer  Without  "Sale"— Authority— 
"Dispose  of." 

Land  was  conveyed  to  a  district  agricul- 
tural association  in  trust  as  a  place  for  holding 
agricultural  exhibitions,  a  part  thereof  to  be 
sold  or  disposed  of  to  the  best  advantage  for  the 
purpose  or  improving  the  agricultural  grounds 
and  for  meeting  the  expenses  of  the  trust,  in- 
cluding the  expenses  of  litigation.  The  trustees 
of  the  association  thereafter  deeded  part  of  the 
latter  tract  to  B.  in  payment  of  legal  services 
rendered  the  association  and  of  services  to 
be  rendered  in  future.  Held,  that  the  power 
of  disposition  of  the  tract  was  not  limited  to  a 
sale  for  cash,  and  even  giving  the  word  "sale" 
the  definition  of  Civ.  Code  g  1721,  as  an  ex- 
change of  property  for  a  money  consideration, 
the  association  was  also  authorized  to  "dispose 
of  the  property  which  would  empower  it  to 
transfer  the  property  itself  in  payment  of  legal 
expenses. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2114-2118.] 

2.  Sales— Nature  and  Elements. 

While  the  word  "sale,"  in  transactions  re- 
lating to  personal  property,  usually  has  refer- 
ence to  a  money  consideration,  yet  it  will  be 
given  a  broader  significance  when  the  meaning 
of  the  law  or  of  a  private  contract  demands  it, 
and  the  much  more  generally  accepted  definition 
of  a  sale  is  an  exchange  of  an  interest  in  real 
or  personal  property  for  money  or  its  equivalent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §  1. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6291-6306;   vol.  8,  p.  7793.] 

8.  Trusts— Disposal  of  Trust  Property- 
Sale— Discretion  op  Trustee. 

Where  the  board  of  an  agricultural  associa- 
tion was  authorized  to  dispose  of  land  held  in 
trust  by  it  to  meet  expenses  of  litigation,  in  the 
absence  of  fraud  or  grosB  abuse  of  discretion,  the 
board  is  the  exclusive  judge  of  the  necessity  for 
such  disposal,  and  its  discretion  will  not  be  con- 
trolled. 

4.  Appeal  and  Error  —  Presentation  op 
Grounds  op  Review— Finding  op  Trial 
Court. 

A  finding  of  the  trial  court  that  the  title  of 
a  grantee  was  derived  from  a  deed  of  trust,  and 
not  from  a  decree  of  court,  which  is  not  assail- 
ed either  by  appellant  or  respondent  is  final  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3955-3969.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;   Waldo  M.  York,  Judge. 

Action  by  J.  M.  Mansfield  against  the  Dis- 
trict Agricultural  Association  No.  6,  In  which 
William  Ferguson  intervened.  From  a  Judg- 
ment for  one  of  the  defendants,  plaintiff 
appeals.   Judgment  directed  for  plaintiff. 

Hunsaker  &  Brltt  and  Scarborough  & 
Bowen,  for  appellant  J.  W.  McElnley  and 
H.  W.  O'Melveny,  for  respondents. 


HENSHAW,  J.  This  was  an  action  brought 
to  quiet  title  to  three  one-acre  lots,  designat- 
ed "T,"  "U,"  and  "V,"  of  the  agricultural 
park  tract  In  the  county  of  Los  Angeles. 
William  Ferguson  intervened,  but  the  find- 
ings and  judgment  of  the  court  were  against 
the  Intervener,  and  he  has  not  appealed. 


The  court  found  that  defendant  District  Ag- 
ricultural Association  No.  6  had  no  title  to 
the  land  In  controversy;  that  title  was  in 
the  Sixth  District  Agricultural  Association; 
that  the  Sixth  District  Agricultural  Associa- 
tion had  conveyed  the  land  in  controversy 
to  plaintiff's  grantor,  W.  M.  Bowen,  but  that 
Its  deeds  were  void  because  made  In  viola- 
tion of  the  terms  of  the  trust  under  which 
the  Sixth  District  Agricultural  Association 
took  and  held  title  to  the  land.  Whether  or 
not  the  deeds  of  the  Sixth  District  Agricul- 
tural Association  to  W.  M.  Bowen  were  void 
is  the  sole  question  presented  for  considera- 
tion upon  this  appeal. 

The  history  of  District  Agricultural  As- 
sociation No.  6  and  of  the  Sixth  District 
Agricultural  Association  has  recently  been 
discussed  by  this  court  In  Sixth  District 
Agricultural  Association  v.  E.  T.  Wright  et 
al.,  97  Pac.  144,  filed  August  8,  1908-  With 
this  reference  to  that  case  there  Is  need  here 
to  say  no  more  than  that  the  Sixth  District 
Agricultural  Association  took  certain  lands 
under  a  deed  of  trust  The  lands  were,  first, 
a  described  tract,  designed  to  be  used  for 
"holding  agricultural  exhibitions  or  fairs"; 
and,  second,  certain  one-acre  lots  designated 
under  the  letters  of  the  alphabet  from  A  to 
Y,  Inclusive.  The  deed  of  trust  declared  that 
these  lands  were  conveyed  to  the  Sixth  Dis- 
trict Agricultural  Association,  "to  have  and 
to  hold  all  and  singular  the  premises  and 
appurtenances  unto  the  party  of  the  second 
part,  and  Its  successors  forever;  in  trust, 
nevertheless,  for  the  following  uses  and  pur- 
poses, to  wit:  that  is  to  say:  that  the  said 
land  first  hereinbefore  described  shall  be 
held  In  perpetuity  as  a  place  for  holding 
agricultural  exhibitions  or  fairs,  and  shall  be 
managed  and  controlled  by  the  party  of  the 
second  part  for  that  purpose ;  *  •  *  and 
that  the  lands  secondly  hereinbefore  describ- 
ed, to  wit:  the  1-acre  lots,  shall  be  sold  or 
disposed  of  by  the  party  of  the  2d  part  to 
the  best  advantage  for  the  purpose  of  beauti- 
fying and  improving  the  said  Agricultural 
Park  grounds,  and  for  the  purpose  of  meeting 
the  expenses  of  this  trust,  including  the  ex- 
penses of  litigation."  The  court  finds  that  the 
ownership  of  all  the  real  property  in  the  fore- 
going deed  described  became  vested  in  the 
Sixth  District  Agricultural  Association  "for 
the  purposes,  subject  to  the  uses  and  upon  the 
trusts  In  said  deed  set  forth."  The  deed  of 
the  Sixth  District  Agricultural  Association  to 
Bowen  was  executed  in  pursuance  of  a  resolu- 
tion of  the  board  of  directors  of  the  associa- 
tion, which  resolution  recited  that  W.  M.  Bow- 
en, as  attorney  for  the  board,  had  rendered 
valuable  services  during  the  last  two  years 
In  protecting  the  rights  of  the  board,  had  ad- 
vised the  board  upon  many  important  legal 
matters ;  that  he  had  received  no  compensa- 
tion for  his  services,  and  that  the  board  had 
no  ready  money  with  which  to  compensate 
him ;  that  the  board  had  contemplated  the 
selling  of  certain  of  its  one-acre  lots,  and  It 


Digitized  by 


MANSFIELD  v.  DISTRICT  AGR.  ASS'N  NO.  «. 


151 


directed  conveyance  to  the  said  Bo  wen  of 
lots  T,  U,  and  V  on  account  of  the  services 
performed  and  to  be  performed  in  the  future 
in  looking  after  the  suits  now  pending  and 
all  other  suits  that  the  board  may  direct  and 
deem  advisable  to  bring  In  the  future,  and 
any  and  all  other  legal  matters  that  may 
arise  from  time  to  time  in  connection  with  its 
property. 

It  may  not  be  disputed,  and  indeed  is  not 
disputed,  that  the  estate  which  the  Sixth 
District  Agricultural  Association  took  under 
the  deed  of  trust  was  limited  by  the  terms  of. 
the  grant,  as  the  court  found.  Not  that 
only,  but  the  trust  Itself  was  one  which 
the  Sixth  District  Agricultural  Association, 
as  a  municipal  or  quasi-municipal  corpora- 
tion, had  the  power  to  accept  and  execute. 
But  was  the  court  correct  in  holding  that 
the  power  of  disposition  of  the  one-acre  lots 
was  limited  to  a  "sale  for  cash"?  Clearly 
not  By  the  very  terms  of  the  trust,  these 
lots  were  to*  be  sold  or  disposed  of  by  the 
association  to  the  best  advantage,  for  the 
purpose  of  meeting  the  expenses  of  the  trust, 
including  the  expenses  of  litigation.  By  this 
language,  giving  to  the  word  "sale"  its  nar- 
rowest application,  that  of  an  exchange  of 
property  for  a  money  consideration  (Civ.  Code 
f  1721),  still  the  association  was  not  restrict- 
ed in  its  disposition  of  the  property  to  sales 
alone;  for  it  was  equally  empowered  to 
"dispose"  of  the  property  to  Its  best  advan- 
tage. It  may  not  be  said  under  the  rule  of 
noscltur  a  soclis  that  to  "dispose  of  the 
property  in  this  connection  means  to  sell  It, 
for  this  renders  the  phrase  superfluous  and 
meaningless.  The  grantors  clearly  Intended 
to  confer  upon  the  association  the  power  to 
sell  or  otherwise  to  dispose  of  the  property. 
Though  the  word  "sell"  itself  In  transactions 
touching  personal  property  usually  has  ref- 
erence to  a  pecuniary  or  money  consideration, 
yet  courts  have  never  hesitated  to  give  the 
word  a  broader  significance,  when  the  mean- 
ing of  the  law  or  of  a  private  contract  seem- 
ed to  call  for  It,  and  the  much  more  general- 
ly accepted  definition  of  a  sale  is  the  ex- 
change of  an  interest  in  real  or  personal 
property  for  money  or  its  equivalent.  Web- 
ster's Unabridged  Dictionary  and  Standard 
Dictionary;  Borland  v.  Nevada  Bank,  99 
CaL  89,  88  Pac  737,  37  Am.  St  Rep.  32; 
Howard  v.  Harris,  8  Allen  (Mass.)  297 ;  West- 
ern Massachusetts  Insurance  Co.  v.  Riker, 
10  Mich.  279;  Spiegle  v.  Meredith,  4  Biss. 
120,  Ted.  Cas.  No.  13,227;  Stokes  v.  Stokes, 
66  Miss.  466,  6  Sooth.  155;  Thurmond  v. 
Faith,  69  Ga.  833;  Hughes  v.  Washington, 
72  111.  84;  Davis  v.  Middleton,  14  Cal.  540. 
In  Stokes  v.  Stokes,  supra,  the  executor  took 
a  devise  in  trust,  with  power  to  sell  any  of 
the  lands  when  advisable  for  support  of  the 
testatrix's  children.  The  executor  made  a 
deed  to  one  Stokes  of  the  land  in  contro- 
versy, reciting  as  a  consideration  the  dis- 
charge of  a  debt  due  Stokes  for  money  loaned 
by  him  to  the  testatrix  and  used  by  her  for 


the  support  of  herself  and  family.  The 
children  sought  to  have  that  conveyance  set 
aside.  Their  bill  was  dismissed;  it  being 
held  the  discharge  of  this  debt  by  deed  came 
within  the  power  of  sale  conferred.  In 
Hughes  v.  Washington,  supra,  the  will  con- 
ferred power  upon  the  executor  "to  sell  any 
properly  *  *  *  in  such  manner,  and  on 
such  terms  as  may  seem  best  for  the  inter- 
est of  my  children."  The  executor  here  con- 
veyed a  part  of  the  land  to  an  attorney  for 
services  rendered  on  behalf  of  the  estate, 
and  the  court  said,  upholding  the  transfer: 
"If  the  executor  had  sold  a  definite  piece 
of  the  Cook  county  lands,  and  obtained  mon- 
ey, and  used  it  In  the  defense  of  the  suit, 
appellees  would  not  have  complained.  In 
lieu  of  this  the  executor  contracted  to  give 
Hughes  one-third  of  the  lands  for  the  serv- 
ices. Practically  It  could  make  no  difference 
whether  the  executor  sold  a  portion  of  the 
lands  to  a  stranger,  and  used  the  money  to 
defend  against  the  suit,  or  gave  directly  a 
part  to  the  one'  employed  to  defend."  In 
Thurmond  v.  Faith,  supra,  the  language  of 
the  trust  was  precisely  that  here  employed. 
It  was  made  lawful  for  the  legal  guardian  of 
the  parties  "to  sell  and  dispose  of  said  lots 
or  parcels  of  land"  whenever  in  the  discre- 
tion of  such  guardian  the  same  shall  be  nec- 
essary for  the  support,  maintenance,  and  ed- 
ucation of  the  parties  of  the  second  part. 
The  guardian  exchanged  the  lands  of  the 
minors  for  other  lands.  The  court  said,  In 
answering  the  objection  that  this  exchange 
was  not  a  sale:  "Had  the  power  of  the 
guardian  been  limited  to  the  sale  of  the  land 
only,  there  might  have  been  some  force 
In  the  point;  but  it  must  be  noted  that  the 
guardian  is  clothed  with  the  power  to  sell 
and  dispose  of,  which,  as  therein,  included 
not  only  the  power  to  sell,  but  the  power  of 
disposition,  such  as  was  made  by  the  guard- 
ian. Indeed,  the  transaction  was  simply  a 
sale  with  payment  in  land  instead  of  money." 
Under  an  act  empowering  them  to  sell  at 
public  sale,  or  to  lease  the  property  which 
was  conveyed  to  them,  and  "apply  the  pro- 
ceeds of  such  sale  or  lease  to  the  liquidation  * 
of  the  floating  debt  of  said  city,"  the  com- 
missioners of  the  funded  debt  of  San  Fran- 
cisco sold  a  piece  of  land  and  took  In  pay- 
ment therefor  3  per  cent  scrip,  which  was 
a  part  of  the  floating  debt  It  was  there 
argued  that  they  could  sell  only  for  money, 
but  It  was  held  that  the  sale  as  Indicated  was 
within  their  power.  Davis  v.  Middleton, 
14  Cal.  540.  In  Roberts  v.  Northern  Pacific 
Railroad  Company,  158  U.  S.  1,  15  Sup.  Ct. 
756,  39  L.  lid.  873,  the  Supreme  Court  of 
the  United  States  say:  "It  Is  indeed  urged 
that  the  country  authorities  could  only  sell 
Its  land  for  money.  We  do  not  accede  to  this 
proposition.  If  they  possess  the  power  to 
sell  for  money,  we  are  pointed  to  no  express 
provision  of  law  that  restricts  them  from 
selling  for  money's  worth.  *  *  *  The 
amount  as  well  as  the  nature  of  the  consld- 
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eratlon  received  by  the  county  in  exchange 
for  its  lands,  if  it  had  the  power  to  sell  them, 
was  a  matter  that  concerned  the  county 
only."  As  the  association  in  this  case  was 
not  even  restricted  to  selling,  but  could  other- 
wise dispose  of  the  lands  for  its  best  inter- 
ests, and  as  one  of  the  very  designated  pur- 
poses for  which  such  disposition  could  be 
made  was  to  meet  "expenses  of  litigation," 
clearly  the  Sixth  District  Agricultural  Associ- 
ation, as  owner  of  the  lots  in  question,  was 
acting  not  in  violation  of,  but  within  the 
express  terms,  of  its  power  and  trust  in 
conveying  the  land  as  it  did.  No  question 
of  fraud  is  here  presented,  nor  even  that 
of  a  gross  abuse  of  discretion,  and,  in  the 
absence  of  such  a  showing,  as  was  said  by 
this  court  in  Ellis  v.  Commissioners  of  Fund- 
ed Debt,  88  Cal.  629:  "The  .commissioners 
are  the  exclusive  judges  of  the  necessity  for 
such  sale  or  lease  until  the  trust  is  finally 
closed,  and  their  action  In  this  respect  can- 
not be  impugned  nor  their  discretion  con- 
trolled by  the  city  or  Its  grantee,  except  on 
the  ground  of  fraud  or  a  gross  abuse  of  dis- 
cretion by  the  trustees." 

The  argument  of  respondent  that  the  title 
of  the  Sixth  District  Agricultural  Association 
is  derived  from  the  decree  of  the  court,  rather 
than  from  the  deed  of  trust,  and  that  the 
deed  to  Bowen  does  violence  to  that  decree, 
may  not  here  be  considered.  The  finding 
of  the  court  is  that  the  title  and  the  powers 
of  the  association  are  derived  from  the  deed 
of  trust,  and,  neither  appellant  nor  respond- 
ent assailing  this  finding,  It  is  a  finality  so 
far  as  this  appeal  is  concerned.  * 

It  follows  herefrom  that  a  new  trial  is 
not  necessary,  but  that  upon  the  findings 
made  by  the  trial  court  Judgment  should 
have  been  given  for  plaintiff.  It  is  ordered 
accordingly. 

We  concur:  BEATTY,  C.  J.;  ANGEL- 
LOTTI,  J.;  SLOSS,  J.;  SHAW,  J.;  LORI- 
GAN,  J. 


HOFFMAN-MARKS  CO.  v.  SPIRES  et  al. 

(L.  A.  1,990.) 
(Supreme  Court  of  California.    Aug.  8,  1908.) 

1.  Mechanic's  Liens  —  Right  to  Lien  — 
Abandonment  by  Contbactob. 

Under  a.  building  contract  the  price  was  to 
be  paid  in  six  payments,  the  first  five  to  be  made 
at  certain  stages  of  the  work,  and  the  last  pay- 
ment 35  days  after  acceptance.  The  contractors 
received  the  first  three  payments,  when  they 
abandoned  the  contract,  and  the  owner  complet- 
ed the  building,  as  he  was  authorized  to  do  by 
the  contract.  The  owner  paid  a  sum  in  complet- 
ing the  work,  together  with  the  payments  made, 

f renter  than  the  contract  price.  Code  Civ.  Proc. 
1200,  provides  that,  if  the  contractor  abandons 
the  work  before  completion,  the  portion  of  the 
price  applicable  to  liens  shall  be  fixed  by  de- 
ducting from  the  value  of  the  work  and  ma- 
terials already  done  and  furnished  the  payments 
then  due  and  paid  under  the  contract,  and  the 
remainder  shall  be  applicable  to  such  liens.  Sec- 
tion 1184  requires  at  least  25  per  cent,  of  the 
whole  contract  price  to  be  paid  at  least  85  days 


after  completion  of  the  contract  Held,  that 
the  payments  made  at  the  time  the  contract  was 
abandoned  having  exceeded  the  value  of  the 
work  and  materials  then  done  and  furnished, 
the  claimants  were  not  entitled  to  a  lien  under 
section  1200. 
2.  Same. 

The  liability  of  an  owner  who  has  com- 
plied with  the  terms  of  the  contract  is  limited  to 
the  price  he  agreed  to  pay  therefor,  and,  where 
the  contractor  abandons  the  undertaking,  the 
owner  is  liable  only  for  such  proportion  of  the 
contract  price  as  represents  the  work  already 
done;  and,  where  he  is  compelled  to  himself 
complete  the  building,  he  need  not  pay  to  the 
original  contractor  or  those  claiming  under  him 
that  part  of  the  contract  price  represented  by 
the  work  left  undone. 

H.  Appeal  and  Ebbob— Review  — Findings 

OF  TbIAX  COUBT — CONFLICTING  EVIDENCE— 
CONCXUSI VENE8S. 

Where  there  was  evidence  that  specifica- 
tions were  attached  to  a  building  contract  at 
the  time  of  filing  and  were  filed  with  it,  the  Su- 
preme Court  is  bound  by  the  trial  court's  find- 
ing that  such  was  the  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  f  §  3979-3982.] 

4.  Mechanics'  Liens— Right  to  Lien. 

Under  Code  Civ.  Proc.  §  1200/  providing 
that  where  a  contractor  abandons  the  contract 
before  completion,  the  portion  of  the  contract 
price  applicable  to  liens  shall  be  fixed  by  deduct- 
ing from  the  value  of  the  work  and  materials 
then  done  and  furnished  the  payments  then  due 
and  actually  paid  under  the  contract,  etc.,  and 
the  remainder  shall  be  applicable  to  such  liens, 
where  a  building  contract  was  abandoned  and 
the  work  completed  by  the  owner,  the  value  of 
the  completed  building  in  determining  the  pro- 
portion of  the  contract  price  applicable  to  liens 
was  properly  arrived  at  by  adding  to  the  actual 
value  of  the  work  done  and  materials  furnished 
at  the  time  of  abandonment  the  reasonable  cost 
of  completing  the  building. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Curtis  D.  Wilbur,  Judge. 

Actions  by  the  Hoffman-Marks  Company, 
a  corporation,  and  by  F.  O.  Wymau  and  oth- 
ers, and  by  the  Inman-Poulsen  Lumber  Com- 
pany, a  corporation,  against  Mary  H.  Spires 
and  others  to  establish  a  mechanic's  lien,  and 
by  Mary  H.  Spires  against  L.  McKown  and 
others,  all  of  the  actions  being  consolidated 
and  tried  together.  From  a  Judgment  for 
defendants  in  the  first  three  actions  and  for 
plaintiffs  in  the  last  action,  denying  the 
right  of  the  claimants  to  liens,  they  appeal. 
Affirmed. 

Borden  A  Carhart,  Edward  F.  Wehrle, 
Percy  B.  Lloyd,  and  Percy  R.  Wilson,  for  ap- 
pellants. John  D.  Pope,  Charles  Wellborn,  W. 
D.  McConnell,  McNutt  &  Hannon,  and  Trus- 
tin  P.  Dyer,  for  respondents. 

SLOSS,  J.  Three  of  the  four  actions  In- 
volved in  these  appeals  were  commenced  to 
foreclose  mechanics'  liens  upon  a  lot  and 
building  In  the  city  of  Los  Angeles.  Mary 
H.  Spires,  the  owner  of  the  property,  an- 
swered the  complaints  In  said  actions,  and 
commenced,  as  plaintiff,  a  separate  action 
against  all  of  the  Hen  claimants  and  the 
original  contractors.  In  this  action  she  pray- 
ed for  a  decree  adjudging  that  none  of  the 
claimants  was  entitled  to  any  lien  against 
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her  property,  and  that  there  was  no  fund 
in  her  hands  for  the  payment  of  the  laborers 
or  materialmen.  The  fonr  actions  were  con- 
solidated and  tried  together. 

The  findings,  so  far  as  it  is  necessary  to 
state  them,  were  as  follows:  On  September 
6,  1904,  L.  McEown,  H.  M.  Baird,  H.  Stone, 
and  H.  J.  Hoover,  copartners  under  the  firm 
name  of  L.  McEown  ft  Co.,  entered  into  a 
contract  with  Mary  H.  Spires  to  build  for 
her  a  house  on  the  lot  In  Question  for  the 
sum  of  $8,183.  The  contract  was  in  writing, 
and  was  before  the  work  was  commenced 
thereunder  filed  in  the  office  of  the  county 
recorder.  With  said  contract,  and  as  part 
thereof,  there  were  filed  plans  and  specifica- 
tions referred  to  in  the  contract  and  signed  by 
the  parties.  The  contract  price  was,  by  the 
terms  of  the  contract,  made  payable  as  follows : 
First  payment,  the  sum  of  $1,227.45,  when  the 
second  floor  Joists  are  in  place.  Second  pay- 
ment, the  sum  of  $1,227.45,  when  the  roof 
is  ready  for  metal  covering  and  chimney 
built.  Third  payment,  the  sum  of  $1,227.46, 
when  the  building  is  inclosed,  brown  coated 
and  rough  plumbed.  Fourth  payment,  the 
sum  of  $1,227.45,  when  the  last  coat  of  mor- 
tar Is  on,  and  sash  and  glass  and  cement 
steps  are  In  place.  Fifth  payment,  tbe  sum 
of  $14227.45,  when  building  is  accepted  by 
architect  and  owner.  Sixth  payment,  tbe 
sum  of  $2,045.75,  when  85  days  have  expired 
after  acceptance  by  architect  and  owner,  etc 
McEown  ft  Co.  commenced  to  build  said 
house  and  progressed  to  the  point  wben  said 
building  was  inclosed,  brown  coated,  and 
rough  plumbed.  The  first,  second,  and  third 
payments  provided  for  In  the  contract, 
amounting  In  all  to  $3,632.35,  were  made  by 
Mrs.  Spires  to  McEown  ft  Co.  Thereafter 
McEown  ft  Co.,  having  failed  to  proceed 
under  their  contract  with  proper  dispatch, 
received  from  Mrs.  Spires  on  December  21, 
1904,  notice  that  unless  they  so  proceeded 
she  would  within  three  days  proceed  to  com- 
plete the  work,  as  she  was  by  the  contract 
authorized  to  do.  They  (McEown  ft  Co.) 
failed  to  proceed,  and  abandoned  the  con- 
tract, whereupon  Mrs.  Spires  proceeded  with 
the  work  and  completed  the  building  accord- 
ing to  the  provisions  of  the  contract  At 
the  time  of  the  abandonment  by  McEown 
ft  Co.  the  value  of  the  work  and  materials 
already  done  and  furnished,  Including  ma- 
terials then  actually  delivered  on  the  ground, 
estimated  by  tbe  standard  of  the  whole  con- 
tract price,  was  $3,106.  The  fair  and  reason- 
able expense  and  cost  of  completion  of  the 
house  was  $7,681.79,  and  Mary  H.  Spires 
paid  that  sum  in  completing  the  work.  It 
was  also  found  that  certain  sums,  which  It 
Is  not  necessary  to  specify,  were  due  to  re- 
spective lien  claimants  (appellants  here)  by 
McEown  ft  Co.  for  materials  and  labor  fur- 
nished to  be  used  and  used  in  said  building. 
From  these  facts  the  court  drew  the  conclu- 
sions of  law  that  the  lien  claimants  were 
not  entitled  to  liens  upon  the  premises  nor 


to  any  Judgments  against  Mary  H.  Spires, 
but  that  they  were  entitled  to  Judgments 
against  the  copartners  constituting  the  firm 
of  L.  McEOwn  ft  Co.  for  the  sums  found  to 
be  due  to  them,  respectively.  Mary  H.  Spires 
was  declared  to  be  entitled  to  a  Judgment 
that  the  various  claimants  be  decreed  to  have 
no  Hen  or  liens  against  her  premises.  A  Judg- 
ment followed  in  accordance  with  these  con- 
clusions. 

Some  of  the  lien  claimants  moved  for  a 
new  trial,  and,  their  motion  having  been  de- 
nied, they  now  appeal  from  the  Judgment 
and  from  the  order  denying  their  motion 
for  a  new  trial.  On  the  facts  as  declared  In 
the  findings,  the  court  properly  concluded 
that  the  claimants  were  not  entitled  to  Hens 
or  to  Judgments  against  Mary  H.  Spires.  It 
is  found  that  a  valid  contract  in  writing  had 
been  executed  and  filed;  that  work  under 
this  contract  had  been  abandoned  by  the  con- 
tractor before  completion ;  and  that  tbe  pay- 
ments made  by  the  owner  pursuant  to  the 
contract  amounted,  at  the  time  of  the  aban- 
donment, to  more  than  the  value  of  the  work 
and  materials  then  done  and  furnished,  es- 
timated by  the  standard  of  the  whole  con- 
tract price.  Under  the  rule  declared  in  sec- 
tion 1200  of  the  Code  of  Civil  Procedure, 
there  was  therefore  no  part  of  the  contract 
price  applicable  to  the  payments  of  Hens. 
That  section  reads  as  follows :  "In  case  the 
contractor  shaU  fall  to  perform  his  contract 
in  full,  or  shall  abandon  the  same  before 
completion,  the  portion  of  the  contract  price 
applicable  to  the  Hens  of  other  persons  than 
the  contractor,  shall  be  fixed  as  follows: 
From  the  value  of  the  work  and  materials 
already  done  and  furnished  at  the  time  of 
such  failure  or  abandonment,  including  ma- 
terials then  actually  delivered  or  on  the 
ground,  which  shall  thereupon  belong  to 
the  owner,  estimated  as  near  as  may  be  by 
the  standard  of  the  whole  contract  price, 
shall  be  deducted  the  payments  then  due 
and  actually  paid,  according  to  the  terms  of 
the  contract  and  the  provisions  of  sections 
1188  and  1184,  and  the  remainder  shall  be 
deemed  tbe  portion  of  the  contract  price  ap- 
plicable to  such  Hens."  In  McDonald  v. 
Hayes,  132  Cal.  490,  495,  64  Pac.  850,  this 
court  said :  "Where  there  is  a  valid  contract 
between  the  owner  and  contractor,  It  Is  the 
measure  of  the  owner's  liability.  Oreig  v. 
Rlordan,  99  Cal.  319,  33  Pac.  913;  Eellogg 
v.  Howes,  81  Cal.  175,  177,  22  Pac.  509,  6  L. 
R.  A.  588;  Walsh  v.  McMenomy,  74  Cal. 
359,  16  Pac  17,  and  cases  cited.  But  in 
cases  where,  as  here,  the  contractor  falls  to 
perform  his  contract,  section  1200  of  the 
Code  of  CIvU  Procedure  provides  the  mode  of 
determining  the  owner's  liability.  •  *  * " 
If,  upon  making  the  computation  directed 
by  section  1200,  no  balance  remains,  there 
is  nothing  available  for  Hen  claimants,  and 
tbey  must  look  to  their  personal  claim  against 
the  contractor. 
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It  is  argued  by  appellants  that  the  final 
payment  of  at  least  25  per  cent  which,  under 
the  Code  Civ.  Proc.  8  1184,  must  be  made 
payable  not  less  than  35  days  after  the  final 
completion  of  the  contract,  constitutes  In  all 
cases  a  fund  specially  set  apart  for  the  sat- 
isfaction of  Hens,  and  that  this  fund  cannot 
be  impaired  in  any  way.  Accordingly  It  Is 
contended  that  the  amount  of  $2,045.75,  the 
sixth  and  last  payment  provided  for  In  the 
contract  here  involved,  must  be  applied  to 
the  satisfaction  of  appellants'  liens,  notwith- 
standing the  fact  that  the  contractor  aban- 
doned his  contract,  and  the  owner  In  complet- 
ing It  was  compelled  to  expend  a  sum  which, 
added  to  the  payments  already  made,  exceed- 
ed the  whole  contract  price.  We  think  the 
statute  affords  no  foundation  for  this  con- 
tention. It  may,  no  doubt,  be  said  In  general 
terms  that  the  mechanics'  Hen  law  has  set 
apart  the  85-day  payment  as  a  fund  for  Hen 
claimants,  and  that  this  fund  must  remain 
intact  for  them,  unaffected  by  any  offsets  or 
claims  on  the  part  of  the  owner-  Hampton 
Christensen,  148  Cal.  729,  84  Pac.  200. 
iThls  rule  has  reference  to  cases  where  the 
'  contractor  has  substantially  performed  his 
contract,  and  has  earned  the  contract  price 
But  for  the  specific  case  of  a  failure  by  the 
contractor  to  fulfill  his  contract  the  Legis- 
lature has  in  section  1200  provided  a  differ- 
ent method  of  determining  the  amount  pay- 
able by  the  owner.  In  every  such  Instance 
the  method  so  provided  must  prevail;  and 
the  section  setting  apart  the  35-day  payment 
as  a  fund  for  lien  claimants  has  no  applica- 
tion. Any  other  conclusion  would  result  In 
imposing  upon  the  owner  the  burden  of  pay- 
ing much  more  than  the  contract  price,  al- 
though he  had  performed  every  stipulation 
of  his  contract 

.  The  general  constitutional  principle  under- 
lying the  mechanics'  Hen  law  is  that  the  lia- 
bility of  an  owner,  who  has  on  his  part  com- 
plied with  all  the  terms  of  a  valid  contract 
Is  limited  to  the  price  which  by  his  contract 
he  has  agreed  to  pay.  Kellogg  v.  Howes, 
81  Cal.  179,  22  Pac.  509,  6  L.  R.  A.  588; 
Stlmson  Mill  Co.  v.  Braun,  136  Cal.  122,  68 
Pac.  481,  57  L.  R.  A.  726,  89  Am.  St.  Rep. 
116;  Latson  v.  Nelson  (Cal.)  11  P.  C.  L.  J. 
589.  Where  the  contractor  falls  to  perform 
his  undertaking,  the  owner  Is  made  liable 
for  such  proportion  of  the  contract  price  as 
represents  the  value  of  the  work  already 
done.  When  he  Is,  without  any  default  on 
his  part,  burdened  with  the  cost  of  complet- 
ing the  building,  It  is  but  fair  and  just  that 
he  should  be  relieved  of  the  obligation  of 
paying  to  the  original  contractor,  or  those 
claiming  under  him,  so  much  of  the  contract 
price  as  corresponds  to  the  portion  of  the 
work  left  undone.  In  no  other  way  can  he 
be  protected  in  his  constitutional  right  to  have 
his  liability  limited  to  the  amount  which, 
by  a  valid  contract  he  has  agreed  to  pay. 
It  is  true  that  in  the  opinion  In  Hampton 


v.  Christensen,  supra,  there  Is  some  general 
language  to  the  effect  that  the  final  payment 
cannot  lawfully  be  depleted  to  the  Injury  of 
the  Hen  claimant  and  in  the  course  of  the 
discussion  the  expense  of  completion  In  case 
of  abandonment  Is  not  distinguished  from 
other  claims  of  the  owner  against  the  con- 
tractor which,  as  is  held,  cannot  be  charged 
against  the  35-day  payment.  But  Hampton 
v.  Christensen  was  not  a  case  of  abandon- 
ment. The  court  made  no  reference  to  sec- 
tion 1200,  and  had  no  occasion  to  consider 
its  effect  The  decision  is  not  to  be  under- 
stood as  holding  that  section  1200  does  not 
furnish  ample  and  complete  provision  for 
cases  falling  within  its  terms.  In  such  cases, 
as  we  have  said,  the  balance,  computed  accord- 
ing to  the  method  prescribed  by  the  section, 
Is  all  that  the  owner  Is  required  to  devote 
to  the  discharged  of  Hen  claims.  Stlmson 
Mill  Co.  v.  Nolan,  5  Cal.  App.  754,  91  Pac. 
262,  is  cited  by  appellants,  but  is  not  In  point 
since  In  that  case  there  was  no  valid  con- 
tract and  therefore  the  claimants  were,  by 
the  provision  of  section  1184  of  the  Code  of 
Civil  Procedure,  entitled  to  Hens  for  the  value 
of  the  labor  done  and  materials  furnished. 

Several  of  the  findings  are  attacked  upon 
the  ground  that  they  find  no  sufficient  sup- 
port in  the  evidence.  It  Is  contended  that 
the  evidence  shows  that  the  specifications 
referred  to  In  the  contract  and  made  a  part 
thereof  were  not  filed  with  the  contract,  and 
that  the  contract  was  therefore  void.  Pierce 
v.  BIrkholm,  115  Cal.  657,  47  Pac.  681.  But 
there  was  direct  testimony  to  the  effect  that 
the  specifications  were  attached  to  the  con- 
tract at  the  time  of  filing,  and  were  filed 
with  It  Whether  this  testimony  was  true 
was  a  question  for  the  trial  court,  and  this 
court  Is  bound  by  the  finding  that  It  was 
true. 

The  appellants  also  assail  the  finding  that 
the  value  of  the  work  done  and  materials 
furnished  up  to  the  time  of  the  abandonment 
estimated  according  to  the  rule  laid  down 
In  Code  Civ.  Proc.  §  1200,  was  $3,105.  Their 
contention  is  that  the  value  of  such  work  and 
materials  was  a  much  greater  sum,  and  that 
It  exceeded  the  amount  of  the  payments  made 
by  the  owner  to  McEown  &  Co.  In  their 
brief  they  quote  the  opinion  of  the  judge  of 
the  trial  court,  showing  that  he  reached  the 
figure  of  $3,105  by  taking  such  proportion  of 
the  actual  value  of  the  work  done  and  ma- 
terials furnished  at  the  time  of  the  abandon- 
ment as  the  total  contract  price  bore  to  the 
value  of  the  building  as  completed.  The 
value  of  the  completed  building  was  arrived 
at  by  adding  to  the  actual  value  of  the  work 
done  and  materials  furnished  at  the  time 
of  the  abandonment  the  reasonable  cost  of 
completing  the  building.  This  method,  as- 
suming the  items  used  in  the  computation 
to  have  been  correct  was  a  compliance  with 
the  provision  of  section  1200,  requiring  the 
value  of  the  work  done  and  materials  fur- 


Digitized  by 


Google 


CaL) 


0.  SOHEERER  &  CO.  v.  DEMING. 


165 


nlshed  to  be  "estimated  as  near  as  may  be 
by  the  standard  of  the  whole  contract  price." 
Dunlop  v.  Kennedy,  102  Cal.  443,  444,  36  Pac. 
765.   To  estimate  such  value,  It  Is  proper  to 
consider  not  only  the  valne  of  the  work  done 
at  the  time  of  abandonment,  but  also  of  that 
left  nndone,  so  that  the  whole  may  be  com- 
pared with  the  contract  price.    The  actual 
valne  of  the  work  done  at  the  time  of  aban- 
donment, wlthont  reference  to  the  contract, 
Is  not  found  by  the  court,  but  is  stated  in 
the  opinion  above  referred  to  to  have  been 
$4,500.    The  cost  of  completion  (which  is 
found  to  have  been  the  fair  and  reasonable 
expense)  is  declared  by  the  findings  to  have 
been  $7,580.79.    It  is  urged  by  appellants 
that  the  first  of  these  figures  is  smaller  and 
the  second  larger  than  is  justified  by  the  evi- 
dence. The  record  is  not  so  complete  or  clear 
on  these  points  as  might  be  desired,  but, 
after  a  careful  examination,  we  are  satisfied 
that  the  amounts  cannot  be  said  to  be  so 
far  wrong  as  to  materially  alter  the  situa- 
tion so  far  as  the  lien  claimants  are  concern- 
ed.   That  is  to  say,  if  we  increase  the  ac- 
tual value  of  the  work  done  at  the  time  of 
abandonment  to  $5,000  (the  utmost  that  can 
be  contended  for)  and  deduct  from  $7,581.79, 
found  to  be  the  reasonable  cost  of  comple- 
tion, all  Items  clearly  appearing  to  have  been 
improperly  included,  the  value  of  the  work 
done  and  materials  furnished  at  the  time  of 
abandonment,  measured  by  the  standard  of 
the  whole  contract  price,  would  still  be  less 
than  the  payments  already  made  to  the  con- 
tractors, and  there  would  still  be  no  balance 
applicable  to  the  payment  of  lien  claimants. 
With  regard  to  the  value  or  cost  of  work 
done  by  the  contractors  before,  or  by  the 
owner  after,  abandonment,  the  only  material 
part  of  the  finding  is  that  the  value  of  the 
work  at  the  time  of  abandonment,  measured 
by  the  rule  declared  In  section  1200,  was  less 
than  the  payments  made,  and  to  this  extent 
at  least  the  findings  are  sustained  by  the 
evidence. 

There  is  no  force  in  the  attack  made  upon 
the  finding  that  McKown  &  Co.  abandoned 
the  contract  The  written  agreement  of  De- 
cember 29,  1904,  relied  on  by  appellants,  is 
not  inconsistent  with  an  abandonment.  On 
the  contrary,  it  is  in  effect  a  concession  by 
the  contractors  that  such  abandonment  had 
taken  place. 

The  witness  Baird,  called  by  appellants, 
was  asked  to  explain  an  item  in  a  supple- 
mental sheet  attached  to  the  contract  An 
objection  to  the  question  was  sustained,  and 
appellants  excepted.  The  contract  itself  Is 
not  incorporated  in  the  statement  on  motion 
for  new  trial,  and  without  It  we  cannot  say 
that  the  supplemental  writing  described  in 
the  record  as  a  portion  of  the  contract  pre- 
sented such  ambiguity  as  to  authorize  the 
admission  of  oral  testimony  to  explain  the 
terms  of  the  writing. 


The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J. ;  LORIGAN,  J. ;  HEN  SHAW,  J. 


H.  RAPHAEL  CO.  et  al.  v.  GROTE  et  al. 

(L.  A.  2,109.) 
(Supreme  Court  of  California.    Aug.  10,  1908.) 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Chas.  Monroe,  Judge. 

Action  by  the  H.  Raphael  Company,  a  cor- 
poration, and  others,  against  Peter  Grote  and 
others,  to  establish  a  mechanic's  lien.  From  a 
judgment  for  plaintiffs,  a  part  of  defendants 
appeal.    Reversed  and  remanded. 

John  W.  Kemp  and  Kemp  &  Collier,  for  appel- 
lants. Chas/L  Batcheller,  E.  E.  Mellette,  O.  P. 
Widaman,  A.  L  &  J.  E.  Stephen,  Lazier,  Allen 
&  Van  Dyke,  G.  C.  De  Ganno,  and  N.  S.  G.  Mc- 
Cartney, for  respondents. 

HENSHAW,  J.  This  is  an  appeal  upon  the 
judgment  roll  alone  from  a  decree  foreclosing 
certain  mechanics'  liens.  The  contract  between 
the  owner  and  the  contractor  was  admittedly 
valid.    One-half  of  the  contract  price  had  been 

Sid  by  the  owner,  when,  upon  the  contractor's 
ilure  to  proceed  further  with  the  work,  the 
owner,  under  a  clause  in  the  contract  reserving 
him  the  right  so  to  do,  entered  and  auppl'^  "Le 
necessary  material  and  labor  to  finish  the  build- 
ing. The  lien  claimants  are  those  who  furnish- 
ed labor  and  material  to  the  contractor  before 
abandonment  They  contend,  and  the  court 
found  with  their  contention,  that  the  final  pay- 
ment of  25  per  cent,  under  the  terms  of  the 
contract  was  available  and  applicable  to  the  pay- 
ment of  their  liens.  This  was  error.  The  ques- 
tion has  recently  been  considered  at  length  br 
this  court  in  bank,  and  it  i&  unnecessary  here  to 
repeat  the  reasoning.  Hoffman-Marks  Co.  et  al. 
v.  Mary  H.  Spires  et  al.  (L.  A.  No.  1,990,  filed 
August  8.  1908)  97  Pac.  152.  Section  1200  of 
the  Code  of  Civil  Procedure  furnishes  the  rule 
in  cases  such  as  this. 

A  reversal  thus  becoming  necessary.  «t  is  prop; 
er  to  add  that  upon  a  retrial  the  court  should 
find  upon  the  issue  tendered  as  to  the  priority  of 
the  lien  of  the  Bankers'  Savings  Union.  The 


ao  -  —  —  —  ReP-  

The  judgment  is  therefore  reversed  and  the 
cause  remanded. 

We  concur:   SLOSS,  J. ;  LORIGAN,  J. 


C.  SCHEERER  &  CO.,  Inc.,  et  al.  v.  DEMING 
et  al.    (L.  A.  1,938.) 

(Supreme  Court  of  California.    Aug.  10,  1908. 
Rehearing  Denied  Sept.  8,  1908.) 

1.  Mechanics'  Liens  —  Right  to  Lien  — 
Abandonment  bt  Contractor— Constitu- 
tionality of  Statute. 
Construing  Code  Civ.  Proa  8  1200,  to  limit 
the  right  to  mechanics'  liens,  against  the  owner 
of  a  building,  of  persons  who  have  furnished  la- 
bor and  material  to  the  contractor,  where  the 
contractor  abandons  work  under  a  valid  con- 
tract, to  the  value  of  the  work  done  and  ma- 
terials furnished  at  the  time  of  the  abandon- 
ment, in  excess  of  what  had  then  been  paid  to 
the  contractor  pursuant  to  the  terms  of  the  con- 
tract, does  not  violate  the  provision  of  the  Con- 
stitution recognizing  the  right  to  mechanics 
liens. 
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2.  Constitutional  Law— Pebsons  Entitled 

to  Raise  Constitutional  Questions. 
A  statute  will  not  be  held  to  invade  the 
constitutional  rights  of  the  owner  of  property, 
where  the  only  owner  of  property  in  the  case 
claims  under  the  statute,  and  insists  on  its  va- 
lidity, and  the  claim  of  invalidity  is  made  by 
strangers,  filing  a  brief  as  "friends  of  the  court" 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  88.] 

3.  Appeal  and  Ebbob— Harmless  Ebbob. 

Any  error  in  excluding  a  question  as  call- 
ing for  a  conclusion  is  harmless,  where  the  sub- 
ject of  the  excluded  question  was  fully  covered 
by  answers  of  the  witness  to  other  questions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  St  4191-4199.] 

4.  Same — Bub  den  or  Showing  Ebbob. 

One .  complaining  of  exclusion  of  evidence 
of  a  custom  to  do  work  in  a  certain  way  must 
show  that  the  contract  for  doing  the  work  in 
question  did  not  provide  for  its  being  done  in 
another  way;  so  that  the  record  not  showing 
the  contract  the  exclusion  cannot  be  held  error. 

J Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
.  8,  Appeal  and  Error,  §J  8670,  8671.] 

5.  Same— Harmless  Ebbob. 

Refusal  to  permit  a  witness  to  give  his  esti- 
mate of  the  reasonable  cost  of  completing  a 
building  according  to  plans  is  harmless;  his 
answer  being  deducible  by  simple  arithmetical 
computation  from  elements  already  testified  to 
by  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §§4194-4199.] 

6.  Evidence— Opinions. 

Allowing  a  witness  to  testify  that  In  his 
opinion  one-fourth  of  the  work  on  a  building  had 
been  done  when  work  was  abandoned  is  not  er- 
ror, he  having  qualified  as  an  expert,  and  stated 
that  he  was  familiar  with  the  building,  as  well 
as  the  plans  and  specifications,  though  he  based 
his  estimate,  at  least  in  part,  on  his  view  that, 
when  the  brick  wall  is  done  and  the  roof  on,  we 
consider  it  is  about  one-quarter  done" ;  as,  while 
this  might  affect  the  value  of  his  opinion,  it 
could  not  render  it  Incompetent 

TEd.  Note.— For  cases  in  point  see  Cent  Dia. 
vol.  20,  Evidence,  §  2876.]  * 

7.  Same— Latino  Foundation. 

Foundation  is  laid  for  the  opinion  of  a  wit- 
ness as  to  the  proportion  of  the  work  done  on  a 
building  at  the  time  of  abandonment ;  bis  qual- 
ifications as  an  expert  being  admitted,  by  his 
testimony  that  he  had  examined  the  building  a 
few  days  after  the  abandonment  and  had  ex- 
amined the  plans  and  specifications. 

8.  Tbial — Intboduotion  op  Evidence  — Re- 
buttal. 

In  an  action  for  a  mechanic's  lien  by  per- 
sons who  had  done  work  and  furnished  materials 
to  the  contractor,  who  had  abandoned  the  work, 
plaintiffs,  having  properly  introduced,  as  part 
of  their  case  in  chief,  under  the  pleadings  evi- 
dence regarding  the  amount  and  value  of  the 
work  done  up  to  the  time  of  abandonment,  were 
not  entitled,  after  defendant  had  closed  his  case, 
to  introduce  further  testimony  on  the  same  line 
In  rebuttal. 

vcSEd46,N5&i;Ffiri<srii§!.r1°t- 0mt  Dit- 

9.  Mechanics*  Liens  —  Right  or  Material- 
men—Abandonment  by  Contbaotob— Cost 
op  Completion. 

Under  Code  Civ.  Proa  §  1200,  the  rights  of 
the  parties,  in  an  action  for  a  mechanic's  lien 
by  persons  who  had  furnished  labor  and  ma- 
terial to  the  contractor,  who  had  abandoned  the 
work,  being  fixed  by  the  value  of  the  work  done 
at  the  time  of  the  abandonment,  the  issue  of 
the  reasonable  cost  of  completing  the  building 
is  immaterial,  so  that  failure  to  find  thereon  is 


not  error,  though  evidence  of  such  cost  Is  prop- 
erly considered  In  determining  the  value  of  work 
done  by  the  contractor,  measured  by  the  rule  of 
such  section. 

In  Bank.  Appeals  from  Superior  Court, 
Los  Angeles  County;  Waldo  M.  York,  Judge. 

Six  actions  by  C.  Seheerer  ft  Co.,  Inc.,  W.  D. 
Newell,  Hoffman-Marks  Company,  Nofziger 
Brothers'  Lumber  Company,  Union  Lime 
Company,  and'  I.  H.  Hill,  respectively,  against 
Henry  O.  Demlng  and  Allen  D.  Butt  consoli- 
dated by  order  of  court  From  a  judgment 
for  defendant  Butt  and  an  order  denying  a 
motion  for  a  new  trial,  plaintiffs  appeal.  Af- 
firmed. 

Chas.  L.  Batcheller,  Jones  ft  Weller,  W. 
D.  McConnell,  Scarborough  ft  Bowen,  E.  E. 
Mellette,  P.  B.  Lhoyd,  and  Henry  O.  Demlng, 
for  appellants.  D.  L.  Horton,  for  respond- 
ents. 

SLOSS,  J.  Appeals  by  plaintiffs  in  six 
actions  to  foreclose  mechanics'  liens.  The  ac- 
tions were  consolidated  by  order  of  the  court 
and  judgment  went  In  favor  of  the  defendant 
Allen  D.  Butt,  the  owner  of  the  property  in- 
volved. The  lien  claimants  appeal  from  the 
judgment,  and  from  an  order  denying  a  new 
trial. 

On  April  14,  1904,  the  defendant  Henry  O. 
Demlng  as  contractor,  entered  into  a  written 
contract  with  the  defendant  Butt  as  owner, 
for  the  construction  of  a  three-story  and 
basement  brick  building,  in  accordance  with 
certain  plans  and  specifications.  The  con- 
tract price  was  $24,000,  payable  as  follows: 
$2,000  when  the  foundation  and  basement 
walls  should  be  up  and  the  flrsf-floor  joists 
laid;  $2,900  when  the  first-story  walls  should 
be  up,  the  iron  work  up,  and  the  second-floor 
joists  laid;  $2,900  when  the  second-story 
walls  should  be  up  and  the  third-floor 
joists  laid;  $2,900  when  the  third-story  walls 
should  be  up  and  the  roof  on;  $2,900 
when  the  plastering  was  completed;  $2,900 
when  said  building  was  completed,  and  $7,- 
500  36  days  after  the  notice  of  completion 
should  be  filed.  The  contract  was  duly  filed  In 
the  office  of  the  county  recorder  before  any 
work,  labor,  or  materials  were  done  or  fur- 
nished upon  said  building.  Demlng  com- 
menced work  under  the  contract,  and  continu- 
ed in  the  construction  of  the  building  up  to 
the  23d  day  of  September,  1904,  when  he 
abandoned  the  contract,  and  ceased  work 
thereunder.  At  that  time  there  had  been 
paid  to  him  the  sum  of  $10,700,  the  first 
four  payments  mentioned  in  the  contract 
The  owner  took  possession  of  the  building 
upon  its  abandonment  by  the  contractor,  and 
completed  it  according  to  the  plans  and 
specifications,  at  a  cost  greater  than  the  bal- 
ance in  his  hands  under  the  contract  The 
plaintiffs  had  respectively  furnished  to  Dem- 
lng labor  and  materials  to  be  used,  and  which 
were  used,  in  the  building,  to  the  amounts 
claimed  in  their  complaints,  and  there  re- 
mained due  to  them  sums  aggregating  between 
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$5,000  and  $8,000.  They  had  duly  filed  their 
claims  of  lien.  The  foregoing  facta  were 
found  by  the  court  on  the  stipulation  of  the 
parties  or  on  uncontradicted  testimony.  The 
only  material  issues  concerning  wblch  there 
was  any  dispute  at  the  trial  were  those  re- 
lating to  the  vlaue  of  the  work  done  by  the 
contractor  np  to  the  time  of  abandonment 
In  this  regard  the  court  found  "that  the 
value  of  the  work  and  materials  already  done 
and  furnished  by  the  said  Henry  0.  Demlng 
under  said  contract,  at  the  time  of  said 
abandonment,  including  the  materials  then 
actually  delivered  or  on  the  ground,  esti- 
mated as  near  as  may  be  by  the  standard  of 
the  whole  contract  price,  was  and  Is,  the  said 
sum  of  $10,700.00."  Since  this  sum  did  not 
exceed  the  amount  which  had  been  paid  to 
the  contractor,  pursuant  to  the  terms  of  the 
contract,  before  the  abandonment  of  the  work, 
the  necessary  conclusion  was  the  one  drawn 
by  the  court,  namely,  that  nothing  was  due 
from  the  owner  to  the  contractor,  or  to  any 
of  the  claimants  who  had  furnished  labor  and 
materials  to  the  contractor.  This  is  the  re- 
sult of  the  provisions  of  section  1200  of  the 
Code  of  Civil  Procedure,  which,  as  we  have 
held  In  an  opinion  filed  witbin  a  day  or  two, 
defines  the  exclusive  method  of  determining 
the  liability  of  the  owner  in  cases  where  the 
contractor  abandons  work  under  a  valid  con- 
tract Hoffman-Marks  Co.  v.  Spires,  07  Pac. 
152.  The  discussion  of  the  question  in  that 
case  fully  states  the  reasons  for  the  construc- 
tion we  have  placed  upon  section  1200  and 
other  code  sections,  and,  in  our  opinion,  suffi- 
ciently answers  the  contention  of  appellants 
that  this  construction,  in  so  far  as  it  limits 
their  right  of  recovery,  is  in  'violation  of  the 
provision  of  the  state  Constitution  recogniz- 
ing tbe  right  of  mechanics  and  others  to 
liens.  In  this  connection  we  may  remark 
that  since  the  submission  of  this  cause, 
there  has  been  filed  by  certain  counsel,  as 
"friends  of  the  court,"  a  brief  suggesting 
that  the  rule  of  section  1200  is  an  invasion 
of  the  constitutional  rights  of  the  owner. 
The  brief  is  answered  by  the  owner  (re- 
spondent), who  insists  upon  the  validity  of 
the  section  and  claims  Its  protection.  On  the 
plainest  principles  the  point  made  cannot 
be  considered.  Constitutional  guaranties  for 
the  protection  of  person  or  property  can  be 
invoked  only  by  parties  whose  rights  arc 
Injuriously  affected  by  the  alleged  disregard 
of  such  guaranties.  8  Cyc.  787;  Cooley  on 
Const  Lim.  (7th  Ed.)  232;  10  Cent.  Dig. 
Col.  1284  et  seq. ;  see  Davidson  v.  Von  Det- 
ten,  130  Cal.  467,  73  Pac.  189.  It  would  be 
an  extraordinary  thing  to  bold  a  statute 
void  because  It  is  asserted  by  strangers  to 
impair  the  constitutional  rights  of  the  very 
party  who  claims  under  It 

While  the  appellants  offered  testimony 
tending  to  show  that  the  value  of  the  work 
done  by  Demlng  (estimated  according  to  the 
rule  of  Code  Civ.  Proc.  I  1200)  exceeded  the 
payments  made  under  the  contract  it  is  con- 


ceded by  them  that  the  finding  .that  such 
value  was  $10,700  la  supported  by  sufficient 
evidence  to  protect  It  from  attack  in  this 
court  The  main  ground  urged  for  reversal  is 
that  the  court  erred  In  a  number  of  rulings  ad- 
mitting or  excluding  evidence.  Forty-five 
assignments  of  error  of  this  nature  are  pre- 
sented by  appellants  in  their  briefs.  Those 
which  appear  to  us  to  have  any  importance 
will  be  discussed  briefly. 

(1)  There  was  evidence  to  the  effect  that 
the  work,  up  to  the  time  of  abandonment 
had  not  been  done  in  accordance  with  the 
plans  and  specifications.  The  brick  walls 
were  thinner,  and  some  of  the  studding  was 
of  smaller  sizes  than  specified.  The  con- 
tractor, Demlng,  was  called  by  plaintiffs  as 
a  witness,  and  was  asked:  "State  whether 
or  not  these  changes  were  made  of  your  own 
volition,  or  whether  Mr.  Butt  or  Mr.  Haley 
(the  architect)  had  anything  to  do  with 
them?"  An  objection  to  the  question,  "as 
calling  for  the  conclusion  of  the  witness," 
was  sustained.  If  this  ruling  was  error,  It 
was  harmless.  The  witness  had  testified  to 
the  changes  that  were  made.  He  had  stated 
that  he  had  been  instructed  by  Mr.  Butt  and 
Mr.  Haley  to  make  the  changes  in  the  thick- 
ness of  the  brick  walls.  He  answered,  with- 
out objection,  the  question,  "How  did  the 
other  changes  you  speak  of  happen  to  be- 
made?"  and,  in  answering  it  referred  in 
detail  to  a  large  number  of  changes  made, 
as  he  said,  at  the  direction  of  Mr.  Butt.  He 
further  stated  that  he  could  not  remember 
whether  there  were  any  other  changes.  It 
appears,  therefore,  that  the  subject  of  the 
excluded  question  was  fully  covered  by  tes- 
timony which  the  witness  was  allowed  to 
give.  The  same  reasoning  applies  to  nine 
assignments  of  error,  in  addition  to  the  one 
under  discussion.  In  each  instance  the  ques- 
tion objected  to  called  for  statements  from 
the  witness  as  to  whether  or  not  the  changes 
had  been  made  by  him  with  the  knowledge 
or  under  the  direction  of  Butt. 

(2)  After  the  introduction  of  testimony 
showing  that  in  sheathing  a  light-court,  the 
contractor  had  used  lumber  which  had  pre- 
viously been  used  for  concrete  work,  a  wit- 
ness was  asked  whether  "it  is  usual  in  build- 
ing to  use  lumber  that  was  first  used  for 
curbing  and  concrete  work."  Respondent's 
objection  to  the  question  was  sustained.  It 
cannot  be  said  that  this  ruling  was  erroneous. 
A  custom  to  do  work  in  a  particular  way,  If  i 
relevant  under  any  circumstances  could  j 
certainly  not  prevail  as  against  a  contrary  ■ 
provision  of  the  contract.  The  record  does 
not  contain  any  copy  of  either  contract  or 
specifications;  and,  in  their  absence  the  ap- 
pellants, upon  whom  is  the  burden  to  show 
error,  have  not  presented  us  with  the  data 
upon  which  to  determine  tbe  materiality  of 
the  question. 

(3)  It  is  urged  that  the  plaintiffs'  witness 
Smith  should  have  been  permitted  to  give 
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his  estimate  of  the  reasonable  cost  of  com- 
pleting the  building  according  to  the  plans 
and  specifications.  He  had,  however,  testi- 
fied that  to  complete  the  building  would  cost 
one-half  of  the  cost  of  the  portion  already 
done,  and  had  given  a  figure  at  which,  in 
his  opinion,  the  entire  building  could,  at  the 
time  of  abandonment  have  been  completed 
according  to  the  plans  and  specifications. 
From  these  elements  the  answer  to  the  main 
question  was  deducible  by  simple  arithmet- 
ical computation. 

(4)  There  was  no  error  in  permitting  the 
witness  McNally  to  testify  that  in  his  opinion 
one-fourth  of  the  work  had  been  done  at 
the  time  of  the  abandonment.  He  had  duly 
qualified  as  an  expert,  and  had  stated  that 
he  was  familiar  with  the  building,  as  well  as 
the  plans  and  specifications.  The  fact  that 
be  based  his  estimate,  at  least  In  part,  upon 
his  view  that,  "when  the  brick  wall  is  done 
and  the  roof  on,  we  consider  it  is  about  one- 
quarter  done"  might  affect  the  value  of  his 
opinion,  but  could  not  render  it  Incompetent. 
The  objection  that  no  foundation  was  laid 
for  the  testimony  of  witness  Chi  ids  is  not 
maintainable,  in  view  of  the  facts  that  his 
qualifications  as  an  expert  were  admitted, 
and  that  he  testified  that  he  had  made  an 
examination  of  the  building  within  a  few 
days  after  the  abandonment,  and  bad  ex- 
amined the  plans  and  specifications.  With- 
out reviewing  the  testimony,  It  may  be  said 
that  the  qualifications  of  witnesses  Harring- 
ton and  Haley  were  sufficiently  shown. 

(5)  After  defendant  Butt  had  closed  his 
case,  the  appellants  offered  testimony  regard- 
ing the  amount  and  value  of  the  work  done 
up  to  the  time  of  abandonment  This  was 
properly  excluded  on  the  ground  that  It  was 
not  rebuttal.  Evidence  on  this  point  had 
been  Introduced,  and,  under  the  pleadings, 
properly  introduced,  by  plaintiffs  as  a  part  of 
their  case  In  chief.  They  were  not  entitled 
to  offer  further  testimony  on  the  same  line 
in  rebuttal. 

It  is  urged  that  the  court  erred  In  failing 
to  find  the  reasonable  cost  of  completing  the 
building.  The  Issue  was  not  material.  The 
ultimate  and  Important  fact  is  the  value  of 
the  work  done  by  the  contractor,  measured 
by  the  rule  of  section  1200.  In  determining 
what  that  value  is,  It  is  proper,  as  a  matter 
of  evidence,  to  consider  the  reasonable  cost 
of  completion.  Hoffman-Marks  Co.  v.  Spires, 
supra.  But,  under  the  statute  the  rights  of 
the  parties  are  fixed  by  the  value  of  the 
■  work  done  at  the  time  of  abandonment,  and 
the  amount  expended  in  completing  the  build- 
ing, whether  more  or  less  than  the  balance 
of  the  contract  price  remaining  in  the  owner's 
bands,  would  not  affect  those  rights. 

The  judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  HBNSHAW,  J.;  LORIGAN,  J. 


BELL  v.  THOMPSON.   (Civ.  500.) 
(Court  of  Appeal,  Second  District,  California. 
July  1,  1908.) 

1.  Appeal  and  Ebbob  —  Review  —  Presump- 
tions—Mattebs  Shown  by  Rzcobo. 

Where,  so  far  as  the  record  on  appeal  dis- 
closes the  only  judgment  rendered  against  ap- 
pellant was  for  a  sum  taxed  as  the  adverse 
party's  costs,  it  will  be  assumed  that  it  was 
from  this  judgment  that  the  appeal  was  prose- 
cuted. 

2.  Costs— Taxation— Sufficiency  of  Notice 
to  AnvEBSE  Party— Statutory  Require- 
ments. 

Code  Civ.  Proc.  8  1033,  provides  that  the 
party  in  whose  favor  judgment  is  rendered,  and 
who  claims  his  costs,  must  deliver  to  the  clerk 
and  serve  upon  the  adverse  party  a  memorandum 
of  the  items  of  his  costs  and  necessary  dis- 
bursements, and  a  party  dissatisfied  with  the 
costs  claimed  may  within  five  days  after  no- 
tice of  filing  of  the  bill  of  costs  file  a  motion 
to  have  them  taxed  by  the  court,  etc.  Held, 
that  where  an  unsuccessful  plaintiff  had  actual 
knowledge  of  the  filing  of  defendant's  cost  bill, 
a  copy  of  which  she  had  received  and  the  amount 
of  which  was  inserted  in  the  judgment  from 
which  she  appealed,  her  rights  under  the  section 
were  fully  protected,  and  she  could  not  nearly 
four  years  after  the  rendition  of  the  judgment, 
and  after  it  had  been  affirmed  on  her  appeal, 
have  the  costs  taxed  by  the  court,  because  she 
had  no  written  notice  of  the  filing  of  the  mem- 
orandum of  costs. 

3.  Same— Waives  of  Notice  of  Filing  Mem- 
orandum of  Costs. 

Plaintiff  by  appealing  from  the  judgment 
wherein  it  was  adjudicated  that  defendant  re- 
cover from  her  the  amount  of  costs  specified  in 
the  memorandum,  a  copy  of  which  she  had  re- 
ceived, waived  written  notice  that  the  memoran- 
dum had  been  filed. 

4.  Appeal  and  Ereob— Determination— Ef- 
fect. 

The  question  of  costs  being  involved  in  the 
appeal,  plaintiff  is  estopped  from  further  liti- 
gation of  that  question,  since  it  must  be  pre- 
sumed that  all  questions  respecting  the  amount 
thereof  or  the  regularity  of  the  proceedings  up- 
on which  the  judgment  for  costs  was  based  were 
included  therein  and  litigated  on  the  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4651.] 

6.  Set-Off  and  Countebclaim  —  Against 
Judgment— on  Motion  to  Tax  Costs. 
On  the  hearing  of  a  motion  by  the  un- 
successful party  for  an  order  of  court  taxing 
the  costs,  the  party's  right  to  a  set-off  of  an 
alleged  unliquidated  claim  against  tbe  amount  of 
the  judgment  cannot  be  determined. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County ;  J.  W.  Taggart,  Judge. 

Action  by  Teresa  Bell,  administratrix  of 
Thomas  Bell,  against  Louisa  J.  Thompson. 
From  an  order  denying  plaintiff's  motion  to 
recall  and  quash  an  execution,  and  for  a  tax- 
ing of  defendant's  costs,  and  for  an  order 
setting  off  the  amount  due  plaintiff  from  de- 
fendant for  money  had  and  received,  etc., 
plaintiff  appeals.  Affirmed. 

T.  Z.  Blakeman,  for  appellant.  Drown, 
Leicester  &  Drown,  for  respondent 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der denying  plaintiff's  motion  "for  an  order 
of  court  recalling  and  quashing  the  execution 
Issued  in  the  above-entitled  action  to  the 
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sheriff  of  the  city  and  county  of  San  Fran- 
cisco, and  against  Teresa  Bell  as  an  Individ- 
ual, and  also  for  an  order  of  court  taxing 
the  costs  of  the  defendant,  and  for  an  order 
of  court  setting  off  the  amount  due  the  said 
plaintiff  from  the  said  defendant  for  money 
had  and  received  by  said  defendant  for  the 
use  and  benefit  of  said  plaintiff  and  the  es- 
tate of  said  Thomas  Bell,  deceased." 

The  facts,  as  shown  by  the  record,  are: 
That  on  June  28,  1902,  judgment  was  render- 
ed in  said  action  in  favor  of  defendant  That 
on  June  28,  1902,  there  was  duly  served  upon 
plaintiff's  attorney  a  written  notice  of  the 
court's  decision  in  said  action,  which  notice, 
among  other  things,  contained  the  following: 
"Also  that  the*  defendant  in  said  action  claims 
her  costs  and  disbursements  expended  and 
Incurred  therein,  and  that  the  defendant's 
bill  of  costs  In  said  action  has  been  filed,  and 
a  copy  thereof  Is  served  upon  you  herewith. 
Also  that  judgment  has  been  entered  in  said 
action.  Dated  June  28,  1902.  Drown,  Lei- 
cester &  Drown,  Attorneys  for  Defendant  in 
said  action.**  That  the  memorandum  of  costs 
and  disbursements  claimed  by  defendant  was 
duly  served  on  plaintiff's  attorney  on  June 
28,  1902,  and  service  thereof  admitted  by  an 
indorsement  thereon,  as  follows:  "Service 
and  receipt  of  a  copy  of  the  within  bill  of 
costs,  at  San  Francisco,  this  28th  day  of 
June,  1902,  is  hereby  admitted.  T.  Z.  Blake- 
man,  Attorney  for  Plaintiff."  Indorsed  on 
said  memorandum  of  costs  and  disbursements 
is  the  following :  "Filed,  June  80,  1902.  0. 
A.  Hunt,  Clerk." 

The  only  part  of  the  judgment  brought 
up  In  the  record  is  the  concluding  portion 
thereof,  as  follows:  "And  that  the  defend- 
ant Louisa  J.  Thompson  have  and  recover 
from  the  plaintiff  herein  her  costs  and  dis- 
bursements herein,  amounting  to  and  taxed 
at  the  sum  of  one  hundred  and  ninety-five 
and  35/100  dollars.  Dated  at  Santa  Barbara, 
Cal.,  tbis  26th  day  of  June,  A.  D.  1902. 
[Signed]  W.  S.  Day,  Judge  of  said  Superior 
Court"  Thereafter,  on  July  28,  1902,  plain- 
tiff gave  notice  of  her  intention  to  move  the 
court  to  vacate  and  set  aside  the  judgment 
and  grant  her  a  new  trial,  upon  a  bill  of 
exceptions  which  was  thereafter  settled  and 
allowed,  and  on  December  19,  1902,  the  mo- 
tion made  thereon  was  denied.  Whereupon 
plaintiff  appealed  from  said  Judgment  and 
order  denying  her  motion  for  a  new  trial. 
That  upon  the  hearing  of  such  appeal  the 
judgment  and  order  were  affirmed.  There- 
upon, on  March  2,  1906,  defendant  caused 
an  execution  to  be  issued  upon  the  judgment 
and  against  the  plaintiff  and  placed  In  the 
hands  of  the  sheriff  to  collect  the  amount 
thereof. 

So  far  as  the  record  discloses,  the  only 
judgment  rendered  against  plaintiff  was  that 
for  the  sum  of  $195.35,  taxed  as  defendant's 
costs.  We  must,  therefore,  assume  that  it 
was  from  this  judgment  that  plaintiff  pros- 
ecuted her  appeal.   After  a  lapse  of  nearly 


four  years  from  the  rendition  of  judgment 
during  which  time  appellant  has  prosecuted 
an  appeal  therefrom  resulting  in  an  affirm- 
ance thereof,  she  Insists  that  having  bad  no 
written  notice  of  the  filing  on  June  30,  1902, 
of  the  memorandum  of  costs  claimed  by  de- 
fendant she  Is  now  entitled  to  have  the  same 
taxed  by  the  court  We  are  of  the  opinion 
that  the  rights  accorded  to  plaintiff  under 
the  provisions  of  section  1033  of  the  Code 
of  Civil  Procedure  were  fully  protected. 

It  Is  apparent  that  plaintiff  had  actual 
knowledge  of  the  filing  of  the  cost  bill,  the 
amount  of  which  was  Inserted  In  the  judg- 
ment from  which  she  appealed.  She  does 
not  claim  to  the  contrary.  In  Barron  v. 
Deleval,  58  Cal.  95,  the  court  In  discussing 
the  necessity  of  notice  of  the  overruling  of 
a  demurrer  required  by  section  476  of  the 
Code  of  Civil  Procedure,  says:  "The  object 
of  the  notice,  and  the  only  purpose  it  can 
subserve,  is  to  bring  home  to  the  attorney 
knowledge  of  a  fact  upon  which  he  Is  called 
upon  to  act.  But  the  right  to  a  written  no- 
tice, like  any  other  civil  right  may  be  waiv- 
ed *  Civ.  Code,  |  3513.  *  *  * 
Section  3532  declares  that  'the  law  neither 
does  nor  requires  idle  acts.'  *  •  •  What 
purpose  would  a  written  notice  of  a  fact  of 
which  the  attorney  had  direct  and  positive 
knowledge  have  subserved?"  Mullally  v. 
Benevolent  Society,  69  Cal.  559,  11  Pac.  215 ; 
Wall  v.  Heald,  95  Cal.  364,  30  Pac.  551; 
Mallory  v.  See,  129  Cal.  356,  61  Pac.  1123; 
Forni  v.  Yoell,  99  Cal.  173,  33  Pac.  887. 
Having  actual  notice  of  the  fact  that  the  cost 
bill  had  been  filed,  plaintiff  appealed  from 
the  judgment  wherein  it  was  adjudicated 
that  defendant  recover  from  her  the  amount 
of  cost  specified  in  this  memorandum,  copy 
of  which  she  had  received.  Conceding  the 
notice  of  the  filing,  served  two  days  before 
the  actual  filing  thereof,  to  have  been  in- 
sufficient, the  facts  of  the  case,  as  evidenced 
by  plaintiff's  conduct  and  acts,  constitute  a 
waiver  of  such  notice.  Moreover,  as  an  ap- 
peal was  had  from  the  judgment  It  must  be 
presumed  that  all  questions  respecting  the 
amount  thereof,  or  the  regularity  of  the 
proceedings  upon  which  the  judgment  for 
costs  was  based,  were  included  therein  and 
litigated  on  such  appeal.  Therefore  appel- 
lant is  estopped  from  further  litigating  a 
question  involved  in  such  appeal.  Van  Rens- 
selaer v.  Kidd,  5  How.  Prac.  (N.  Y.)  242; 
Quckenheimer  v.  Angevlne,  16  Hun  (N.  Y.) 
453 ;  Pfaudler  Co.  v.  Sargent,  43  Hun  (N.  Y.) 
154. 

There  Is  no  merit  In  appellant's  further 
contention  that  In  any  event,  she  was  en- 
titled to  set  off  against  the  amount  of  the 
judgment  an  alleged  unliquidated  claim 
against  respondent  The  merits  of  such  con- 
troversy could  not  be  determined  upon  the 
hearing  of  the  motion. 

The  order  appealed  from  Is  affirmed. 

We  concur:  ALLEN,  P.  J.;  TAGGART,  J. 
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MITCHEL  et  al.  v.  GRAY.   (Civ.  454.) 

(Court  of  Appeal,  Third  District,  California. 
Jane  28,  1908.    Rehearing  Denied  by 
Supreme  Court  Aug.  20,  1908.) 

1.  Appeal  and  Ebbob— Notice  of  Appeal— 
Suwiciency— Clebical  Bbbobs. 

A  notice  of  appeal  from  an  order,  as  it 
appeared  in  the  transcript,  stated  that  "plain- 
tiffs above  named  do  hereby  appeal  to  the  Su- 
preme Court  *  *  *  from  an  order  made  and 
entered  in  the  above-entitled  cause  in  said  above- 
entitled  court  on  the  26th  day  of  June,  1900, 
refusing  and  denying  plaintiffs'  motion  for  a 
new  trial  herein,  and  from  the  whole  of  said 
order."  The  minutes  of  the  court  as  pre- 
sented in  the  transcript  showed  that  the  judg- 
ment was  entered  on  the  9th  day  of  June,  1906, 
and  that  on  June  18,  1906,  a  notice  of  motion 
for  a  new  trial  was  served  and  filed;  that  on 
January  26,  1907,  the  motion  for  new  trial  was 
heard  and  denied;  that  on  March  26,  1907, 
notice  of  appeal  from  an  order  "made  and  en- 
tered on  the  26th  day  of  June,  1906V*  denying 
a  new  trial,  was  served  and  filed.  Meld,  that 
the  record  sufficiently  showed  that  the  appeal 
was  intended  to  be  from  the  order  made  on 
January  26,  1907;  it  being  clear  that  the  in- 
sertion of  the  word  "June,  in  place  of  "Jan- 
uary," and  the  figure  "6,  instead  of  "7,"  in 
designating  the  year  in  the  notice  of  appeal,  was 
due  wholly  to  a  clerical  mistake. 

2.  Principal  and  Agent— Establishment  or 
Relation  —  Revocation  —  Contbaot— CON- 
STRUCTION. 

S.,  the  owner  of  a  mine,  entered  into  an 
agreement  with  M.,  by  which  the  latter  was 
given  "an  option  on  the  terms  herein  stated  for 
the  period  of  ninety  days  from  date  of  this 
agreement"  to  purchase  or  sell  the  mine,  and 
it  was  provided,  that,  if  M.  failed  to  get  per- 
sons interested  in  90  days  from  date  of  the 
agreement,  it  should  become  null  and  void.  Con- 
temporaneously with  the  execution  of  that  agree- 
ment, the  parties  entered  into  another  written 
agreement,  whereby  S.  agreed  to  pay  M.  10 

Sr  cent,  of  all  money  received  from  any  persons 
.  should  get  interested  in  the  mine  within  the 
time  mentioned  in  the  other  agreement.  "Such 
per  cent  is  for  payment  of  his  effort  to  get 
parties  to  buy  said  mine."  Held,  that  the 
agreements  together  constituted  one  transaction, 
and  established  only  the  relation  of  principal 
and  agent  between  S.  and  M.,  giving  M.  power 
to  sell  the  property  within  the  time  limited  and 
obtain  a  commission,  and,  the  agency  not  being 
coupled  with  an  interest,  S.  had  power  to  revoke 
it  at  any  time  before  a  sale  had  been  completed 
thereunder,  and  make  a  sale  on  his  own  account 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  8  55.] 
8.  Vendor  and  Pubchaseb— Options  Not  on 
Consideration— Power  to  Revoke. 

Even  if  the  first  agreement  be  considered 
as  amounting  to  an  option,  independently  of 
the  second  agreement  it  could  have  been  with- 
drawn when  S.  made  a  sale;  it  appearing  that 
it  was  not  supported  by  a  consideration, '  and 
that  it  had  not  been  accepted  by  M.,  since  up 
to  the  time  of  acceptance  such  a  contract,  un- 
supported by  consideration,  and  no  binding  ob- 
ligation having  been  entered  into,  is  a  nudum 
pactum. 

4.  Appeal  and  Error  —  Review  —  Harmless 
Error  —  Rejecting  Jury's  Answers  to 
Questions  of  Fact  in  Equity  Case. 

Since,  in  an  equity  suit,  the  court  has  the 
right  arbitrarily  to  reiect  the  findings  of  a  jury 
and  adopt  its  own,  the  action  of  the  court  in 
submitting  special  questions  of  fact  to  the  jury, 
and  in  rejecting  or  accepting  the  jury's  answers 
thereto,  is  not  prejudicial. 

Appeal  from  Superior  Court,  Siskiyou  Coun- 
ty; J.  S.  Beard,  Judge. 


Action  to  rescind  a  contract  by  Charles  A. 
Mltchel  and  another  against  George  V.  Gray. 
From  a  judgment  for  defendant  and  an  or- 
der denying  a  new  trial,  plaintiffs  appeal. 
Affirmed. 

Glllia  &  Tapscott,  Jaa.  F.  Farrahar,  and 
Jas.  D.  Falrchtld,  for  appellants.  R.  S.  Tay- 
lor, for  respondent 

HART,  J.  The  plaintiffs  brought  this  suit 
for  the  purpose  of  rescinding  a  certain  con- 
tract by  which  the  defendant  bought  from 
the  appellant  Skillen  a  mine  known  as  the 
"Lanky  Bob  Quartz  Mine,"  situated  in  Siski- 
you county.  The  court  as  advisory  to  it 
upon  the  questions  of  fact  called  to  Its  aid 
a  jury,  to  which,  upon  the  conclusion  of  the 
adduction  of  evidence  and  the  arguments,  It 
submitted  some  40  special  questions  of  fact 
covering  all  the  material  points  brought  out 
by  the  evidence  addressed  to  the  principal 
Issue  tendered  by  the  pleadings.  To  some  of 
these  questions  the  jury  made  affirmative  an- 
swers and  to  the  others  negative.  The  court 
adopted  a  number  of  the  answers  and  reject- 
ed the  others,  and  made  findings  of  Its  own 
In  favor  of  the  defendant  A  decree  was  ac- 
cordingly entered;  and  this  appeal  Is  by  the 
plaintiffs  from  the  judgment  and  the  order 
denying  plaintiffs  a  new  trial. 

1.  Objection  is  urged  by  respondent  against 
a  consideration  of  the  appeal  from  the  order 
because,  as  claimed,  it  does  not  appear  from 
the  record  that  an  appeal  from  the  order  has 
been  taken.  The  notice  of  appeal  from  the 
order,  as  It  appears  In  the  transcript,  stated 
that  "the  plaintiffs  above  named  do  hereby 
appeal  to  the  Supreme  Court  *  *  •  from 
an  order  made  and  entered  in  the  above-eu- 
tltled  cause  in  said  above-entitled  court  on 
the  26th  day  of  June,  1906,  refusing  and  de- 
nying plaintiffs'  motion  for  a  new  trial  herein 
and  from  the  whole  of  said  order."  The  min- 
utes of  the  court,  as  presented  In  the  tran- 
script, show  that  the  judgment  was  entered 
on  the  9th  day  of  June,  1906,  and  that  on 
June  13,  1906,  a  notice  of  motion  for  a  new 
trial  was  served  and  filed;  that  on  January 
26,  1907,  the  motion  for  a  new  trial  was 
heard  and  denied  by  the  court;  that  on 
March  26,  1907,  notice  of  appeal,  from  an 
order  "made  and  entered  on  the  26th  day  of 
June,  1906,"  denying  a  new  trial  was  served 
and  filed.  There  can  be  no  doubt  that  the 
appeal  from  the  order  was  Intended  to  be 
from  the  order  made  on  the  26th  day  of  Jan- 
uary, 1907,  and  that  the  statement  In  the  no- 
tice of  appeal  that  the  appeal  Is  from  the 
order  "made  and  entered  on  the  26th  day  of 
June,  1906,"  is  a  clerical  misprision.  In  fact. 
It  is  so  clear  that  it  is  beyond  dispute  that 
the  insertion  of  the  word  "June"  in  place  of 
"January"  and  the  figure  "8,"  instead  of  "T," 
in  designating  the  year  in  the  notice  of  ap- 
peal, was  due  wholly  to  a  clerical  mistake,  or 
to  what  may  properly  be  termed  "absent  mlnd- 
edness"  on  the  part  of  the  party  writing  the 
notice. 
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2.  The  contention  of  the  appellants  Is, 
and  the  complaint  alleges  that,  on  the  21st 
day  of  Jnly,  1906,  plaintiff  Sklllen,  In  writing, 
agreed  to  sell  to  plaintiff  Mltcbel  and  that 
the  latter  In  said  writing,  agreed  to  purchase 
from  the  former  the  said  "Lanky  Bob"  quartz 
mine,  and  that  before  the  expiration  of  the 
time  within  which  said  sale  was,  by  the 
terms  of  said  agreement,  to  be  consummated, 
the  defendant,  Gray,  by  certain  "false  and 
fraudulent  representations  and  statements" 
made  to  plaintiff  Sklllen,  induced  the  latter 
to  sell  said  mine  to  him  (Gray),  and  thus 
violate  the  terms  of  the  agreement  between 
the  plaintiffs.  It  is  further  argued  by  appel- 
lants that  If  the  agreement  between  them- 
selves, as  pleaded  in  the  complaint,  cannot 
be  construed  as  an  absolute  sale  of  the  mine 
by  Sklllen  to  Mitchel,  it  is  at  least  an  option, 
and  that  In  that  view  the  sale  of  the  property 
to  the  defendant  prior  to  the  expiration  of 
the  time  stipulated  in  said  agreement  was 
beyond  the  power  of  Sklllen,  and  therefore 
said  sale  was  void.  The  answer  admits  the 
making  of  the  pleaded  agreement  between  the 
plaintiffs.  It  is,  however,  alleged  therein, 
and  such  is  the  contention  of  the  respondent 
here,  that  said  agreement  was  not  one  for  the 
sale  and  purchase  of  the  property,  but  that 
by  the  terms  thereof  Mltcbel  was  simply  In- 
vested with  the  power  of  an  agent  to  sell  the 
mine  for  Sklllen  upon  a  certain  stipulated 
commission  for  his  services  In  negotiating 
and  consummating  such  sale;  that  prior  to 
the  time  at  which  Mitchel  sold  the  mine  the 
defendant  had  purchased  the  same  absolutely 
from  Sklllen,  paying  the  latter  under  said 
contract  of  sale  the  sum  of  $5,000,  and  had 
been  let  Into  the  possession  of  said  mine; 
that,  antecedently  to  said  sale  to  Gray,  Skll- 
len had  notified  Mitchel  of  his  rescission  and 
cancellation  of  the  contract  by  which  Mitchel 
became  the  agent  of  Sklllen. 

The  principal  contention  of  appellants  aris- 
ing In  the  form  of  an  attack  upon  certain 
findings  of  the  court,  Involves  the  construc- 
tion of  the  agreements  entered  into  between 
the  plaintiffs  relative  to  the  mining  property 
concerned  in  this  controversy.  The  claim  is 
that  the  construction  of  said  agreements  by 
the  court  below  Is  Incorrect.  It  will  not  be 
necessary  to  deal  extensively  with  the  testi- 
mony, because  we  regard  the  point  concerning 
the  legal  relations  between  Sklllen  and  Mitch- 
el, as  established  by  their  written  agreements, 
as  the  most  serious  vital  one  presented,  and 
therefore,  if  It  can  be  said  that  the  construc- 
tion by  the  court  below  of  said  agreements 
as  to  their  legal  effect  Is  correct,  then,  under 
our  view  of  the  entire  record,  nothing  re- 
mains to  be  done  but  to  uphold  the  findings, 
the  judgment,  and  the  order  of  the  court  re- 
fusing appellants  a  new  trial.  The  evidence 
discloses,  and  the  court  found  that,  on  the 
21st  day  of  July,  1905,  the  plaintiff  Sklllen,  as 
the  owner  of  tile  Lanky  Bob  Quartz  mining 
claim,  entered  into  an  agreement  with  plain- 
tiff Charles  A.  Mitchel,, by  which  the  latter 
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was  given,  to  use  the  language  of  said  agree- 
ment, "an  option  on  the  terms  herein  stated 
for  the  period  of  ninety  days  from  date  of 
this  agreement"  to  purchase  or  sell  said 
mine;  that  contemporaneously  with  the  ex- 
ecution of  said  agreement  said  parties  en- 
tered into  the  following  agreement  In  writing, 
the  same  having  been  written  by  the  plaintiff 
Mitchel:  "George  G.  Sklllen  agrees  to  pay 
Charles  A.  Mitchel  10  per  cent  of  all  money 
received  from  any  parties  he  gets  Interested 
in  the  Lanky  Bob  Mine  within  the  time  of 
an  agreement  made  with  this  21st  day  of 
July,  1905,  said  per  cent,  to  be  placed  to  his 
credit  in  the  Siskiyou  Co.  Bank  at  time  of 
each  payment  Such  per  cent,  is  for  pay- 
ment of  his  effort  to  get  parties  to  buy  said 
mine."  The  court  further  found  that  there 
was  no  consideration  passed  for  these  agree- 
ments, or  for  either  of  them,  if  considered 
separately.  As  to  these  agreements  between 
the  plaintiffs,  the  court  found  as  a  conclu- 
sion of  law  "that  the  contracts  made  between 
Sklllen  and  Mitchel  July  21, 1905,  in  relation 
to  the  Lanky  Bob  mine,  when  taken  together, 
constituted  a  contract  of  agency  whereby 
Mitchel  was  given  the  authority  within  the 
time  stated  to  sell  the  property  described 
upon  an  agreed  compensation  of  10  per  cent 
of  the  purchase  price;  that  such  agency  was 
not  an  agency  coupled  with  an  Interest,  and 
therefore  revokable  at  any  time  before  a  sale 
had  been  completed  thereunder."  As  we  have 
seen,  the  contention  of  the  appellants  is  that 
the  foregoing  construction  by  the  court  of 
the  agreements  in  question  is  erroneous;  that 
the  first-mentioned  writing  constituted  a  con- 
tract by  which  Sklllen  agreed  to  sell  the 
mine  to  Mitchel  for  a  certain  agreed  price, 
said  sale  to  be  completed  and  closed  at  any 
time  within  90  days  from  the  date  of  said 
agreement  But  we  think  the  court  was 
clearly  right  In  Its  construction  of  the  agree- 
ments. The  two  agreements  were  properly 
construed  together  as  representing  and  con- 
stituting, as  they  certainly  did,  one  transac- 
tion. The  first  writing  or  agreement  declares 
that  the  same  is  an  option,  the  life  of  which 
was  to  exist  for  the  period  of  90  days.  But 
the  concluding  covenants  thereof  are  as  fol- 
lows: "Party  of  first  part  will  make  deed  to 
any  party  or  Co.  said  second  party  shall 
name  upon  making  first  payment  and  said 
time  of  one  year  from  date  of  payment.  If 
party  of  second  part- fail  to  get  parties  inter- 
ested in  ninety  days  from  date  of  this  agree- 
ment it  becomes  null  and  void."  It  thus  ap- 
pears clear,  even  without  the  aid  of  the  writ- 
ing or  agreement  fixing  the  commission  of 
Mitchel  for  the  sale  of  the  property,  that  said 
so-called  "agreement  of  option"  was  not  In- 
tended, nor  could  It  have  been  understood  to 
be,  by  the  parties  as  having  any  other  effect 
than  to  clothe  Mitchel  with  the  power  of  an 
agent  to  sell  the  property  to  other  parties 
within  the  time  limited  by  said  agreement. 
The  other  or  second  writing,  however,  is,  in 
our  Judgment  conclusive  as  to  the  relations 
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in  legal  effect  Intended  to  be  created  and  In 
fact  established  between  the  plaintiffs  by 
the  transaction  of  which  the  writings  are 
evidence.  Said  writing  was  made  and  exe- 
cuted at  the  same  time  that  the  other  writing 
was  made  and  signed  by  the  parties,  and  ob- 
viously was  Intended  as  a  part  of  the  trans- 
action. The  testimony  of  Sklllen  reveals 
that  It  was  made  "right  after"  the  agree- 
ment of  "option"  was  made,  and  written  by 
Mltchel  himself,  and  there  is  no  other  reason- 
able conclusion  than  that  its  purpose  was  to 
render  absolutely  clear  and  unquestionable 
the  nature  of  the  relations  between  the  par- 
ties established  by  and  through  the  transac- 
tion. It  Itself  constitutes  an  Interpretation 
of  the  first  writing,  and  the  character  of  the 
relations  of  the  parties  concerning  the  prop- 
erty to  which  the  transaction  culminating  in 
the  writings  related.  Moreover,  the  testimony 
of  plaintiff  Sklllen  himself  adds  support  to 
the  court's  construction  of  the  agreements 
between  the  plaintiffs. 

The  evidence  shows,  and  the  court  found, 
that  Gray  first  opened  negotiations  for  the 
purchase  of  the  mine  with  Mltchel  In  the  lat- 
ter part  of  the  month  of  September.  It  ap- 
pears that  on  that  occasion  Mltchel  stated 
to  Gray  that  he  (Mltchel)  was  endeavoring 
to  sell  the  mine  to  certain  Chicago  parties, 
and  promised  Gray  that,  in  the  event  said 
parties  did  not  respond  within  10  days,  the 
latter  would  be  given  an  opportunity  to  pur- 
chase the  property.  At  the  time  of  which  we 
are  speaking,  Mltchel  gave  Gray  permission 
to  visit  and  inspect  the  mine.  At  the  end  of 
the  10  days  Gray  again  called  on  Mltchel, 
reminding  him  that  the  10  days  had  expired 
and  proposed  to  buy  the  mine.  Mltchel  in  re- 
ply declared  that  Gray  could  not  buy  the 
property,  as  the  Chicago  parties  had  tele- 
graphed that  they  would  take  It.  Thereafter 
Gray  personally  conducted  negotiations  with 
Sklllen,  and  on  the  3d  of  October,  1905,  these 
two  entered  Into  a  written  agreement  by  the 
terms  of  which  Gray  became  the  purchaser 
of  the  mine  for  the  consideration  of  $12,000, 
of  which  $5,000  was  paid  upon  the  execution 
of  said  agreement.  The  court  found,  and  the 
evldeace  justifies  the  finding,  that  Sklllen  no- 
tified Mltchel  in  writing  of  his  withdrawal 
and  revocation  of  Mitchel's  agency  to  sell  the 
mine  before  Mltchel  received  and  accepted 
(as  the  latter  claimed  that  he  did)  a  $5,000 
payment  from  the  Chicago  parties  with  whom 
he  had  been  negotiating  for  the  sale  of  the 
mine.  Sklllen  testified,  and  the  court  found, 
"that  before  the  said  tender  to  defendant 
Gray  [referring  to  the  tender  to  Gray  by 
Sklllen  before  the  commencement  of  this  suit 
of  the  $5,000  paid  Sklllen  by  Gray  under 
their  agreement  of  sale]  plaintiff  Sklllen  of- 
fered to  pay  plaintiff  Mltchel  the  10  per  cent, 
commission  he  bad  agreed  to  pay  him  In  case 
Mltchel  had  obtained  a  purchaser  for  said 
property,  but  plaintiff  Mltchel  refused  to  re- 
ceive it"  Sklllen,  upon  this  point,  testified 
that  he  offered  Mltchel  10  per  cent  on  the 


sum  for  which  he  had  sold  the  mine  to  Gray, 
or,  In  other  words,  $200  more  than  Mltchel 
would  have  received  as  a  commission  under 
his  own  agreement  Counsel  for  appellants 
lay  much  stress  upon  the  proposition,  as  pur- 
porting to  prove  which  some  evidence  was 
offered  and  received,  that  the  respondent,  aft- 
er falling  to  purchase  the  mine  through  Mltch- 
el, proceeded  to  overthrow  the  force  of  and 
set  at  naught  the  agreement  of  the  lat- 
ter before  the  expiration  of  the  time  agreed 
upon  by  declaring  to  Sklllen  that  the  same 
was  not  legal  or  binding  upon  him,  and,  in 
short  that  respondent's  successful  transac- 
tion with  Sklllen  was  founded  upon  alleged 
fraudulent  representations  on  the  part  of  the 
defendant  If,  as  we  have  held,  the  agree- 
ments made  by  Sklllen  and  Mltchel  establish- 
ed only  the  relations  of  principal  and  agent 
between  them,  and  that  the  sole  benefit  to  be 
derived  thereunder  by  Mltchel  was  a  mere 
commission  or  percentage  on  the  maximum 
amount  for  which  the  property  was  to  be 
sold,  then  clearly  it  becomes  unimportant 
what  the  representations  were,  whether  true 
or  false,  upon  which  Gray  succeeded  in  In- 
ducing Sklllen  to  sell  him  the  mine,  or  what 
he  might  have  done  to  accomplish  his  pur- 
pose to  buy  the  property  over  the  agreement 
with  Mltchel.  The  latter  could  not  be  con- 
cerned except  to  the  extent  of  the  commis- 
sion to  which  he  was  entitled  from  Sklllen. 
If  the  latter  had  been  beguiled  into  selling 
the  mine  to  Gray  by  the  misrepresentations 
and  fraud  of  Gray,  and  was  thereby  defraud- 
ed and  injured,  then  the  matter  would  be 
one  to  be  settled  between  Sklllen  and  Gray. 
The  Chicago  parties  are  not  complaining  here, 
nor  is  there  anything  In  the  pleadings  or  the 
record  Indicating  that  they  are  Interested  in 
the  event  of  this  litigation. 

As  to  the  claim  that  the  Mltchel  agreement 
amounted  to  an  option  (and  the  first  writing 
considered  independently  of  the  "commission" 
agreement  executed  at  the  same  time  could 
no  doubt  be  held  to  be  an  option),  it  is  to  be 
said  that,  even  viewed  in  that  light  it  was, 
according  to  the  undisputed  testimony  of 
Sklllen,  unsupported  by  a  consideration. 
When  the  sale  was  made  to  Gray  there  had 
been  no  acceptance  of  the  alleged  "option"  or 
"offer  to  sell,"  and  therefore  Sklllen  had  the 
right,  conceding  It  to  be  an  option,  to  with- 
draw it  "Up  to  the  time  of  acceptance,  a 
contract  such  as  this,  where  no  considera- 
tion has  been  parted  with,  no  binding  obliga- 
tion of  any  kind  entered  into,  Is  a  nudum 
pactum.  Brown  v.  San  Francisco  Sav.  Un- 
ion, 134  Cal.  448,  66  Pac.  592. 

3.  Certain  rulings  of  the  court  during  the 
course  of  the  trial  are  specified  as  errors,  but 
we  think  they  are  not  of  sufficient  importance 
to  require  special  notice.  The  contention  Is 
made  that  the  court  erred  in  submitting  to 
the  jury  certain  of  the  large  number  of  spe- 
cial questions  of  fact  Rfl  to  which  the  court 
asked  for  the  judgment  of  the  jury,  and  that 
in  the  rejection  and^  acceptance  of  some  of 
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the  answers  returned  by  the  jury  the  court 
erred  to  the  prejudice  of  appellants.  We 
think  the  action  of  the  court  in  the  respect 
complained  of,  whether  erroneous  or  not,  is 
without  prejudice,  because  immaterial  The 
suit  here  is  purely  one  in  equity,  end  a  jury, 
therefore,  was  not  allowed  as  of  right,  but 
only  as  of  grace  and  as  advisory  to  the  court 
The  court  had  the  right  arbitrarily,  if  it  so 
pleased,  to  reject  the  findings  of  the  jury  and 
adopt  its  own. 

We  find  no  prejudicial  error  in  the  record. 

The  judgment  and  order  are  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 


MARSH  v.  LOTT.    (Oiv.  505.) 

(Court  of  Appeal,  Second  District,  California. 
June  20,  1908.) 

1.  Vendor  and  Purchaser— Contracts— Op- 
tions—Consideration. 

If  there  is  no  sufficient  consideration  for 
an  option  to  buy  property,  its  revocation  by  the 
person  giving  it,  notwithstanding  a  promise  to 
the  contrary  is  effectual  to  terminate  any  right 
of  the  other  person  to  consummate  the  pur- 
chase; but,  if  the  offer  is  to  remain  open  a 
fixed  time,  and  is  upon  a  valuable  consideration, 
equity  will  treat  a  subsequent  acceptance,  made 
within  the  time  limited,  as  if  no  attempted  revo- 
cation had  been  made. 

2.  Specific  Performance  —  Consideration— 
Statotort  Provisions. 

Civ.  Code,  §  3391,  subd.  1,  making  an  ade- 
quate consideration  for  a  contract  a  condition 
for  the  specific  enforcement  thereof,  has  ref- 
erence to  the  consideration  to  be  paid  for  the 
property,  and  has  no  application  to  the  suffi- 
ciency of  the  consideration  paid  for  an  op- 
tion to  purchase  the  property  at  a  stipulated 
price. 

3.  Vendor  and  Purchaser— Option— Nature 
ok  Contract. 

The  sale  of  an  option  is  an  executed  con- 
tract. 

4.  Same— Adequate  Consideration. 

Prom  the  very  nature  of  the  case,  no 
standard  exists  whereby  to  determine  the  ade- 
quate value  of  an  option  to  purchase  specific 
real  property,  and  any  money  consideration, 
however  small,  paid  and  received  for  an  option 
to  purchase  property  at  its  adequate  value,  is 
binding  upon  the  seller  thereof  for  the  time 
specified  therein,  and  the  option  is  irrevocable 
for  want  of  adequacy  of  consideration. 

5.  Words  and  Phrases— "Purchase." 

The  word  "purchase"  implies  acquisition. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  5853-5857;  vol.  8,  p. 
7775.] 

6.  Specific  Performance  —  Contracts  En- 
forceable —  Degree  or  Certainty  Re- 
quired. 

Where  a  contract  is  to  be  specifically  en- 
.  forced,  a  greater  degree  of  certainty  is  required 
than  where  it  is  made  the  basis  of  an  action  at 
law. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  £§  61-68.] 

7.  Same— Unjust  and  Unseasonable  Con- 
tracts. 

The  owner  of  premises  gave  an  option  to 
purchase  them  for  "$100,000,  payable  $30,000 
cash,  balance  on  or  before  four  years,  four  and 
one-half  per  cent,  net,"  and  agreed  to  convey, 
free  from  incumbrance,  by  deed,  etc  The  con- 
tract was  signed  only  by  the  owner.   The  pur- 
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chaser  tendered  $30,000,  and  demanded  a  con 
veyance  to  him  by  deed.  Held  that,  if  the  pay- 
ment or  tender  of  the  $30,000  was  full  per- 
formance on  the  purchaser's  part  under  the 
contract,  the  contract  was  not  a  just  and  rea- 
sonable one,  since  all  the  owner  would  have  as 
evidence  of  her  claim  to  the  deferred  payment 
of  $70,000,  not  payable  for  four  years,  would 
be  the  contract  unsigned  by  any  one  charged 
with  the  payment  thereof,  and  without  any  se- 
curity therefor*  and  hence  under  the  express 
provisions  of  Civ.  Code,  §  3391,  subd.  2,  it 
could  not  be  specifically  enforced  against  the 
owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  44,  Specific  Performance,  If  152-154.] 

8.  Same.  u  ' 

Should  the  contract  be  interpreted  to  con- 
template the  payment  of  $30,000  and  the  exe- 
cution of  a  deed  upon  payment  of  the  balance  of 
$70,000,  with  4%  per  cent  interest  per  annum, 
the  owner  meanwhile  to  hold  possession,  an  ac- 
tion for  specific  performance  upon  tender  of  the 
$30,000  only  would  be  premature. 

9.  Same. 

Should  the  contract  be  construed  to  con- 
template that  the  balance  of  $70,000  was  to 
be  evidenced  by  a  note  secured  by  mortgage,  the 
intention  of  the  parties  was  not  sufficiently  in- 
corporated in  the  contract  there  being  nothing 
to  show  in  what  manner  the  $70,000  balance 
should  be  evidenced,  nor  by  what  means  the 
owner's  interest  should  be  protected  from  de- 
fault in  the  payment  of  taxes,  etc.,  and  it  could 
not  be  specifically  enforced  under  Civ.  Code,  8 
8390,  subd.  6,  providing  that  an  agreement, 
the  terms  of  which  are  not  sufficiently  certain 
to  make  the  precise  act  which  is  to  be  done 
clearly  ascertainable,  cannot  be  specifically  en- 
forced. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  44,  Specific  Performance,  §g  61-85.] 

10.  Same— Necessity  fob  Tender  of  Per- 
formance —  Repudiation  of  Executory 
Contract. 

The  general  rule  that  repudiation  of  an 
executory  contract  by  one  party  relieves  the 
corresponding  obligor  from  the  necessity  of  ten- 
dering performance  as  a  prerequisite  to  main- 
taining a  suit  to  enforce  specific  performance  is 
not  applicable  to  a  unilateral  contract  giving  an 
option  to  purchase  property  within  a  certain 
period  at  a  specified  price,  since,  until  the 
holder  of  the  option  accepts  the  offer  contained 
therein,  there  is  no  mutuality  and  no  contract 
obligating  the  giver  of  the  option  to  be  specifical- 
ly enforced.  Civ.  Code.  §  3386,  providing  that 
neither  party  to  an  obligation  can  be  compelled 
specifically  to  perform  it,  unless  the  other  party 
thereto  has  performed,  or  is  compellable  specifi- 
cally to  perform,  everything  to  which  the  form- 
er is  entitled  under  the  same  obligation,  either 
completely  or  nearly  so  with  full  compensation 
for  any  want  of  entire  performance. 

11.  Appeal  and  Error— Review— Harmless 
Error— Findings  Not  Supported  by  Evi- 
dence. 

A  finding  of  the  court,  though  not  support- 
ed by  the  evidence,  is  harmless  error  where,  had 
the  finding  been  the  other  way,  the  result  would 
not  have  been  changed. 
Taggart  J.,  dissenting  in  part 

Appeal  from  Superior  Court  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Robert  Marsh  against  M.  A. 
Lott  From  a  judgment  for  defendant  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 

Frank  James  and  A.  B.  McCutchen,  for  ap- 
pellant. J.  Wiseman  MacDonald,  for  re- 
spondent 
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SHAW,  J.  Action  for  specific  performance 
of  a  contract,  whereby  plaintiff  asserts  that 
In  consideration  of  25  cents  he  was  given  an 
option  to  purchase,  for  the  sum  of  $100,000, 
certain  real  estate  owned  by  defendant 
Judgment  was  rendered  for  defendant  Plain- 
tiff appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  contract  specific  performance  of  which 
is  sought  is  as  follows:  "For  and  In  con- 
sideration of  the  sum  of  twenty-five  cents  to 
me  in  hand  paid,  I  hereby  give  Robt  Marsh 
&  Co.  an  option  to  purchase,  at  any  time 
up  to  and  including  June  1st  1006,  with  priv- 
ilege of  30  days  extension,  from  date  hereof, 
the  following  described  property,  to  wit: 
South  %  of  lot  9  &  all  of  lot  8,  block  101, 
Bellevue  Terrace  tract  and  all  of  the  prop- 
erty owned  by  myself  In  above  block,  for 
the  sum  of  one  hundred  thousand  dollars, 
payable  thirty  thousand  cash,  balance  on  or 
before  4  years,  4%%  net  I  agree  to  furnish 
an  unlimited  certificate  of  title  showing  said 
property  to  be  free  from  all  Incumbrance, 
and  to  convey  the  same  in  such  condition  by 
deed  of  grant  bargain  and  sale,  &  pay  regu- 
lar commission.  M.  A.  Lott  [Seal.]  Date: 
Feby.  25th,  1905.  Property:  90x165.  Build- 
ing: 6  flats— 2  cottages.  Rents:  $260.00." 
On  June  1,  1905,  plaintiff  notified  defend- 
ant in  writing  that  he  exercised  the  right 
accorded  by  said  contract  regarding  the  ex- 
tension of  time  therein  specified,  and  elected 
to  extend  the  same  for  a  period  of  80  days. 
On  June  2,  1905,  defendant,  by  a  written  in- 
strument served  upon  plaintiff,  revoked  said 
option,  and  notified  him  that  she  withdrew 
said  property  from  sale.  On  June  29,  1905, 
within  the  extended  time,  plaintiff  left  at  the 
residence  of  defendant  an  Instrument  of 
which  the  following  is  a  copy:  "June  29, 
1905.  Mrs.  M.  A.  Lott  507  South  Olive 
street  City.  Dear  Madame:  Referring  to 
your  agreement  with  me  dated  February  25, 
1905,  by  which  you  gave  me  the  privilege  of 
purchasing  the  south  half  of  lot  nine  and 
the  whole  of  lot  eight  in  block  one  hundred 
and  one,  Bellevue  Terrace  tract  in  this  city, 
I  again  tender  you  in  gold  coin  of  the  United 
States  the  sum  of  $30,000  as  provided  in  said 
agreement  and  demand  of  you  performance 
on  your  part  as  in  said  agreement  provided. 
This  tender  will  also  be  made  to  your  at- 
torney, J.  Wiseman  MacDonald,  Esq.,  as  per 
request  this  morning  when  I  tendered  you 
$30,000  in  gold  coin  at  your  residence  on  said 
property.  Yours  truly,  Robert  Marsh  &  Com- 
pany." The  contention  of  appellant  Is  that 
certain  findings  are  not  supported  by  the 
evidence.  The  findings  material  to  a  con- 
sideration of  the  case  are  as  follows:  The 
court  found  that  the  sum  of  25  cents  paid 
for  the  option  was  an  Inadequate  and  insuffi- 
cient consideration  for  the  same,  and  that  the 
said  option  contract  was  not  just  and  reason- 
able to  defendant  and  no  adequate  considera- 
tion was  paid  to  her  for  it  By  finding  9  it 
appears  that  "after  such  revocation  and  with- 


drawal of  said  option,  plaintiff,  under  the 
name  of  Robert  Marsh  &  Co.,  on  the  29th 
day  of  June,  1905,  in  an  Instrument  left  at 
the  defendant's  house,  offered  to  pay  to  the 
defendant  the  sum  of  $30,000,  and  under  the 
said  name  demanded  from  defendant  a  con- 
veyance of  the  said  property,  but  plaintiff 
did  not  at  any  time  actually  tender  $30,000, 
or  any  sum  at  all  in  cash,  to  the  defendant 
nor  did  he,  In  his,  or  any  other  name,  at  any 
time,  tender  or  offer  to  defendant  any  note 
or  mortgage,  or  other  evidence  of  indebted- 
ness in  the  amount  of  $70,000,  or  any  sum  at 
all,  either  carrying  Interest  at  4%  per  cent 
net,  or  at  any  rate  at  all,  nor  did  he,  in  his 
own  name,  or  any  other  name,  at  any  time, 
offer  to  pay  defendant  the  balance  of  $70,000, 
on  or  before  four  years  from  the  date  of 
said  option,  or  at  any  time,  with  interest  at 
4%  per  cent  net  or  with  or  without  in- 
terest" And  by  finding  10  it  appears  that 
"plaintiff  has  not  duly  or  at  all  performed 
all  and  every  provision  and  thing  on  his 
part  in  said  option  agreement  contained.  He 
has  made  no  tender  or  offer  to  defendant 
save  as  Is  set  forth  in  finding  No.  9  hereof. 
Plaintiff  is  willing  to  perform  the  matters 
on  the  part  of  Robert  Marsh  &  Co.  to  be  per- 
formed according  to  the  terms  of  the  said 
option,  and  is  able  to  pay  the  sum  of  thirty 
thousand  dollars." 

If  there  was  no  sufficient  consideration  for 
the  option,  then  it  was  a  mere  nudum  pactum, 
and  defendant's  revocation  thereof,  notwith- 
standing her  promise  to  the  contrary,  was 
effectual  In  terminating  any  right  of  plain- 
tiff to  consummate  the  purchase.  Page  on 
Contracts,  §  35;  Wrlsten  v.  Bowles,  82  CaL 
84,  22  Pac.  1136;  Brown  v.  San  Francisco 
Savings  Union,  134  CaL  448,  66  Pac.  592.  If, 
on  the  other  hand,  the  offer  was  to  remain, 
open  a  fixed  time  and  was  made  upon  a  valu- 
able consideration,  equity  will  Ignore  the  at- 
tempted revocation,  and  treat  a  subsequent 
acceptance,  made  within  the  time  defined  in 
the  option,  exactly  as  If  no  attempted  revo- 
cation had  been  made.  Page  on  Contracts,  J 
35 ;  Ross  v.  Parks,  93  Ala.  158,  8  South.  868, 
11  L.  R.  A.  148,  30  Am.  St  Rep.  47;  Black 
v.  Maddox,  104  Ga.  157,  30  S.  E.  723 ;  Muel- 
ler v.  Nortmann,  116  Wis.  468,  93  N.  W. 
538,  96  Am.  St  Rep.  997 ;  Guyer  v.  Warren, 
175  111.  328,  51  N.  E.  580.  Subdivision  1  of 
section  3391,  of  the  Civil  Code  makes  an  ade- 
quate consideration  for  the  contract  one  of 
the  conditions  for  the  specific  enforcement 
thereof.  The  provision,  however,  has  refer- 
ence to  the  consideration  to  be  paid  for  the  - 
property,  the  right  to  purchase  which  at  a 
stipulated  price  within  a  given  time  Is  the 
subject  of  the  option.  It  has  no  application 
to  the  sufficiency  of  the  consideration  paid 
for  the  executed  contract,  whereby  defendant 
transferred  to  plaintiff  the  right  to  elect 
to  purchase  at  the  stipulated  price.  It  Is  not 
the  option  which  It  Is  sought  to  enforce,  but 
that  which,  by  plaintiff's  acceptance  of  de- 
fendant's offer,  has  ripened  into  an  executory 
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contract,  whereby,  for  an  adequate  consid- 
eration, the  one  agrees  to  buy  and  the  other 
agrees  to  sell.  "The  sale  of  an  option  Is  an 
executed  contract;  that  Is  to  say,  the  lands 
are  not  sold,  the  contract  is  not  executed  as 
to  them,  bat  the  option  is  as  completely  sold 
and  transferred  In  preesentl  as  a  piece  of  per- 
sonal property  instantly  delivered  on  pay- 
ment of  the  price."  Ide  v.  Lelser,  10  Mont 
5,  24  Pac.  696,  24  Am.  St  Rep.  17.  From 
the  very  nature  of  the  case  no  standard  exists 
whereby  to  determine  the  adequate  value  of 
an  option  to  purchase  specific  real  estate. 
The  land  has  a  market  value  susceptible  of 
ascertainment,  but  the  value  of  an  option  up- 
on a  piece  of  real  estate  might  and  often- 
times does,  depend  upon  proposed  or  possible 
Improvements  in  the  particular  vicinity.  To 
Illustrate:  If  A.,  having  information  that  the 
erection  of  a  gigantic  department  store  is 
contemplated  in  a  certain  locality,  wishes  an 
option  for  a  specified  time  to  purchase  prop- 
erty owned  by  B.  in  the  vicinity  of  such  pro- 
posed improvement  and  takes  the  option  on 
B.'s  property  at  the  full  market  price  at  the 
time,  must  he  pay  a  greater  sum  therefor  be- 
cause of  his  knowledge  and  the  fact  of  B.'s 
Ignorance  of  the  proposed  Improvement?  It 
is  not  possible  that  B.,  upon  learning* of  the 
proposed  Improvement  can,  in  the  absence 
of  facts  constituting  fraud,  etc.,  revoke  ot 
rescind  the  option  upon  the  claim  that  he 
sold  and  transferred  the  right  specified  there- 
in for  an  inadequate  consideration.  In  our 
judgment  any  money  consideration,  however 
small,  paid  and  received  for  an  option  to 
purchase  property  at  its  adequate  value  Is 
binding  upon  the  seller  thereof  for  the  time 
specified  therein,  and  is  irrevocable  for  want 
of  its  adequacy. 

The  provisions  of  section  8891,  Civ.  Code, 
are  but  a  codification  of  equitable  principles 
that  have  existed  from  time  Immemorial,  and 
the  sufficiency  of  the  price  paid  for  an  option 
has  never  been  measured  by  its  adequacy. 
In  Warvelle  on  Vendors  (2d  Ed.)  |  125,  It  is 
said:  "If  the  option  is  given  for  a  valuable 
consideration,  whether  adequate  or  not  It 
cannot  be  withdrawn  or  revoked  within  the 
time  fixed,  and  it  will  be  binding  and  obliga- 
tory upon  the  owner,  or  his  assigns  with  no- 
tice, until  it  expires  by  its  own  limitation." 
In  Mathews  Slate  Co.  v.  New  Empire  Slate 
Co.  (C.  C.)  122  Fed  972,  it  is  ssld:  "This 
court  is  of  the  opinion  that  if  two  persons 
enter  into  a  contract  in  writing  under  seal, 
by  which  the  one  party,  in  consideration  of 
$1,  the  payment  of  which  is  acknowledged, 
agrees  to  sell  and  convey  to  the  other  party 
within  a  specified  time  certain  lands  and 
premises,  on  payment  by  the  other  party  of 
a  specified  consideration,  such  contract  Is 
valid  and  binding,  and  ought  to  be  and  may 
be  specifically  enforced  The  seller  has  the 
right  to  fix  his  price,  and  covenant  and  agree 
that  on  receiving  that  price  within  a  certain 
time,  he  will,  convey  the  premises,  and,  If 
within  that  time  the  purchaser  of  the  option 


tenders  the  money  and  demands  a  convey- 
ance, he  is  entitled  to  it  To  hold  otherwise 
is  to  destroy  the  efficacy  of  such  contracts 
and  agreements."  Mr.  Freeman  in  his  note 
to  the  case  of  Mueller  v.  Nortmann,  96  Am. 
St  Rep.  997,  says:  "An  option  given  by  the 
owner  of  land  for  a  valuable  consideration, 
whether  adequate  or  not  agreeing  to  sell  It 
to  another  at  a  fixed  price  if  accepted  within 
a  specified  time,  is  binding  upon  the  owner 
and  all  his  successors  in  interest  with  knowl- 
edge thereof."  See,  also,  Tlbbs  v.  Zlrkle, 
56  Wv  Va.  49,  46  S.  E.  701,  104  Am.  St  Rep. 
977;  Cummins  v.  Beavers,  103  Va.  230,  48 
S.  E.  891,  106  Am.  St.  Rep.  881;  Mueller  v. 
Nortmann,  supra;  Johnston  v.  Trippe  (C.  C.) 
38  Fed.  530.  It  therefore  follows  that  the 
purported  revocation  made  by  defendant  on 
June  2,  1905,  was  ineffectual  for  the  purpose 
of  terminating  plaintiffs  right  to  exercise  the 
privilege  of  electing  to  accept  the  offer  prior  to 
the  time  designated  therein  for  its  expiration. 

All  that  plaintiff  did  in  the  way  of  per- 
formance is  embodied  In  his  written  offer, 
dated  June  29,  1905,  hereinbefore  set  out. 
In  this  letter  he  says:  "I  again  tender  you 
In  gold  coin  of  the  United  States  the  sum  of 
830,000  as  provided  in  said  agreement  and 
demand  of  you  performance  on  your  part 
as  in  said  agreement  provided.  This  tender 
will  also  be  made  to  your  attorney,  J.  Wise- 
man MacDonald,  Esq.,  as  per  request  this 
morning  when  I  tendered  you  830,000  in 
gold  coin  at  your  residence  on  said  prop- 
erty." There  is  no  room  for  contending  that 
plaintiff  had  made  any  previous  tender,  or 
that  defendant  had  requested  that  a  tender 
be  made  to  her  attorney.  It  is  true  that  he 
called  at  the  residence  of  defendant  having 
with  bim  $30,000,  but  he  made  no  effort  to 
disclose  the  purpose  of  his  visit,  or  that 
he  had  in  his  possession  the  money  where- 
with to  make  the  tender.  It  may  be  con- 
ceded, however,  that  the  written  offer  made 
under  section  2074,  Code  Civ.  Proc.,  was 
equivalent  to  an  actual  tender  of  the  $30,000, 
for  It  was  not  accepted.  At  most  he  ten- 
dered the  $30,000  only  and  demanded  per- 
formance on  defendant's  part  as  in  said 
agreement  provided.  By  reference  to  said 
agreement  we  find  that  she  gave  plaintiff 
an  option  to  purchase  her  property.  The 
word  "purchase"  implies  the  acquisition  of 
(Greer  v.  Blanchar,  40  Cal.  194) ;  so  that  he 
was  given  the  right  to  acquire  the  property 
of  defendant  which  in  this  case  could  not 
be  otherwise  than  by  a  deed  of  conveyance. 
It  thus  appears  that  the  performance  de- 
manded from  her  in  the  written  offer  was 
just  what  he  demanded  In  the  prayer  of  bis 
complaint  namely,  a  conveyance  to  bim  from 
her  by  deed  of  the  real  estate.  If  the  pay- 
ment or  tender  of  the  $30,000  was  full  per- 
formance on  his  part,  it  necessarily  follows 
that  under  this  view  of  the  contract,  all 
that  defendant  would  have  as  evidence 
of  her  claim  to  the  deferred  payment  of 
$70,000,   not  payable  until  the  expiration 
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of  four  years,  would  be  the  contract  un- 
signed by  any  one  charged  with  the  pay- 
ment thereof,  and  without  any  security 
therefor.  The  court  found  that  the  con- 
tract as  to  the  defendant  was  not  just 
and  reasonable.  Subdivision  2  of  section 
3391  of  the  Civil  Code  provides  that  a  con- 
tract cannot  be  enforced  against  a  party 
if  it  is  not  just  and  reasonable.  Agard  v. 
Valencia,  39  Cal.  292;  Sharp  v.  Bowie,  142 
Cal.  462,  76  Pac.  62;  Newman  v.  Freltas, 
129  Cal.  283,  61  Pac.  907,  50  L,  R.  A.  548; 
Cooper  v.  Pena,  21  Cal.  403. 

The  Interpretation  implied  in  appellant's 
contention,  that  the  tender  of  the  sum  of 
$30,000  constituted  performance  on  his  part, 
renders  the  contract  as  to  defendant  so  un- 
just and  unreasonable  that  a  court  of  equity 
cannot  decree  specific  performance  thereof. 
Counsel  for  appellant  in  his  brief  suggests 
still  another  view  of  the  contract  The  mean- 
ing of  the  contract,  he  says,  is  clear  "that 
plaintiff  was  to  pay  defendant  $30,000,  and 
that  when  he  paid  the  balance  of  $70,000, 
with  Interest  at  4%  per  cent,  per  annum, 
the  defendant  was  to  make  her  deed  of  con- 
veyance to  plaintiff  for  the  property  In 
question";  and  that  meanwhile  defendant 
would  have  the  right  to  possession,  carrying 
with  It,  we  assume,  the  rentals  of  $260  men- 
tioned In  the  contract,  until  the  balance  was 
paid.  If.  this  view  should  be  acepted,  it 
must  follow,  conceding  the  tender  of  $30,000 
and  the  balance  of  $70,000  to  be  unpaid, 
that  the  action  is  premature.  Defendant  is 
presumably  in  possession,  the  $30,000  is 
claimed  to  have  been  tendered,  but  It  does 
not  appear  that  the  $70,000  has  either  been 
paid  or  tendered.  Hence,  under  this  view, 
there  is  no  ground  for  asking  the  interposi- 
tion of  a  court  of  equity  to  enforce  the  execu- 
tion and  delivery  of  a  deed,  to  which  plain- 
tiff Is  not  entitled  for  the  reason  that  he  has 
not  paid  the  $70,000. 

Still  another  Interpretation  of  the  contract, 
asserted  in  the  answer  and  suggested  by  the 
findings,  Is  that  the  $70,000  was  to  be  evi- 
denced by  a  promissory  note,  but  by  whom 
signed  does  not  appear,  and  payment  there- 
of secured  by  first  mortgage  on  the  real  es- 
tate in  question.  There  Is  absolutely  nothing 
in  the  contract  indicating  that  the  deferred 
payment  should  be  evidenced  by  note,  or 
in  any  manner  secured  by  mortgage,  deed  of 
trust,  or  otherwise,  upon  any  property. 
Doubtless  the  parties  contemplated  that  pay- 
ment of  the  amount  should  be  secured,  for 
defendant  testifies  that  during  the  negotia- 
tions for  the  purchase  of  the  opinion  plaintiff 
said  "that  5  per  cent  was  a  large  amount  of 
interest  for  good  security  and  for  that 
amount."  This  is  the  entire  evidence  touching 
the  subject.  If  they  did  contemplate  that  It 
should  be  secured,  they  failed  to  Incorporate 
In  the  contract  any  provision  sufficiently  cer- 
tain and  definite  to  enable  a  court  of  equity  to 
declare  a  specific  performance  of  their  in- 
tentions.   Subdivision  6  of  section  3390  of 


the  Civil  Code  provides  that  "an  agreement, 
the  terms  of  which  are  not  sufficiently  cer- 
tain to  make  the  precise  act  which  is  to 
be  done  clearly  ascertainable,"  cannot  be 
specifically  enforced.  Where  a  contract  is 
to  be  specifically  enforced,  a  greater  degree 
In  certainty  is  required  than  where  it  is 
made  the  basis  of  an  action  at  law.  Pom- 
eroy  on  Specific  Performance,  §  159;  WI1- 
lard's  Equity  Jurisprudence,  267 ;  Burnett 
v.  Kullak,  76  Cal.  536,  18  Pac.  401;  Jones 
v.  Wells,  31  Mich.  170;  Sturgls  v.  Galindo, 
59  Cal.  30,  43  Am.  Rep.  239.  If  this  last 
interpretation  be  accepted,  it  follows  that 
plaintiff  did  not  perform  fully  or  tender 
full  performance  on  his  part,  and  the  finding 
of  the  court  upon  the  question  of  perform- 
ance is  fully  supported  by  the  evidence.  In 
our  judgment  the  only  construction  of  which 
the  contract  Is  susceptible  renders  it  mani- 
festly unjust  and  unreasonable  as  to  the 
defendant  Viewed  from  any  other  point 
It  is  too  uncertain,  vague  and  indefinite  as  to 
the  manner  in  which  the  $70,000  due  de- 
fendant should  be  evidenced,  and  payment 
thereof  with  Interest  thereon  secured;  nor 
can  it  be  ascertained  therefrom  by  what 
means  defendant's  interest  In  the  real  es- 
tate Should  be  protected  from  default  In 
the  payment  of  taxes,  assessments,  etc. 
I  Appellant  makes  the  further  point  that, 
defendant  having  revoked  the  option  and  re- 
pudiated the  contract,  he  was  by  such  fact 
relieved  from  the  necessity  of  any  tender  of 
compliance.  Even  if  this  were  true,  it  could 
not  avail  plaintiff  under  the  views  herein 
expressed.  We  will,  nevertheless,  briefly  ad- 
vert to  it  The  general  rule  is  that  repudia- 
tion of  an  executory  contract  by  one  party 
relieves  the  corresponding  obligor  from  the 
necessity  of  tendering  performance  as  a  pre- 
requisite of  maintaining  a  suit  to  enforce 
specific  performance.  This  rule,  however.  Is 
not  applicable  to  unilateral  contracts  of  the 
character  under  discussion.  As  we  have  seen 
In  discussing  the  consideration  for  the  op- 
tion, there  was  no  contract  to  repudiate. 
Section  8386,  Civ.  Code,  provides:  "Neither 
party  to  an  obligation  can  be  compelled  spe- 
dflcally  to  perform  It  unless  the  other  par- 
ty thereto  has  performed,  or  is  compellable 
specifically  to  perform,  everything  to  which 
the  former  is  entitled  under  the  same  obli- 
gation, either  completely  or  nearly  so,  to- 
gether with  full  compensation  for  any  want 
of  entire  performance."  See,  also.  Pomeroy 
on  Specific  Performance,  §  162.  Until  plain- 
tiff accepted  the  offer,  there  could  be  no  mu- 
tuality, In  fact  no  contract,  whereby  plain- 
tiff was  obligated  In  any  way.  He  could 
only  signify  his  acceptance  In  accordance 
with  the  terms  of  the  contract,  and  subject 
to  all,  not  part  of  the  conditions  imposed 
thereby.  21  Am.  &  Eng.  Ency.  of  Law,  p.  930. 
If,  by  the  terms  of  the  contract,  he  was 
to  pay  $30,000  and  give  his  note  for  the 
balance,  then  the  tender  of  such  note  and 
security  was  Just  as  Important  as  the  ten- 
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der  of  the  money.  Clarno  v.  Grayson,  80 
Or.  Ill,  46  Pac.  426.  In  Hay  v.  Mason,  141 
Cal.  723,  75  Pac.  800,  In  discussing  a  similar 
question,  It  Is  said :  "It  Is  therefore  evident 
that  at  no  time  prior  to  the  making  and 
tender  of  the  deed  by  plaintiffs  could  either 
party  have  enforced  specific  performance  of 
the  contract"  An  examination  of  the  cases 
cited  In  support  of  appellant's  proposition 
discloses  the  fact  that  all  of  them  refer  to 
bilateral  contracts,  or  cases  wherein  the 
party  seeking  to  enforce  the  contract  has  per- 
formed or  tendered  performance  In  strict  ac- 
cordance with  the  terms  of  the  contract,  and 
thereby  assumed  the  corresponding  obliga- 
tion, performance  of  which  might  then  be 
enforced-  against  him. 

The  finding  that  the  consideration  paid  for 
the  option  was  inadequate,  while  not  sup- 
ported by  the  evidence,  Is  nevertheless  harm- 
less error,  for  the  reason  that  had  the  court 
found  In  accordance  with  appellant's  con- 
tention It  could  not,  according  to  the  view 
we  take  of  the  case,  have  changed  the  result 

There  are  other  points  ably  presented  by 
the  learned  counsel  for  appellant,  but  as  a 
consideration  of  such  points  discloses  no  rea- 
son for  reversing  either  the  judgment  or  or- 
der, it  seems  unnecessary  to  discuss  them. 

The  judgment  and  order  are  affirmed. 

ALLEN,  P.  J.  I  concur. 

TAGGART,  J.  I  concur  In  the  conclusion 
reached  and  in  most  of  the  views  expressed 
In  the  foregoing  opinion,  but  I  am  of  the 
opinion  that  there  Is  evidence  to  support  the 
finding  by  the  trial  court  that  the  consid- 
eration for  the  option  was  Inadequate.  I 
concur  specially  that  I  may  express  my  dis- 
sent from  any  portion  of  the  leading  opinion 
which  is  predicated  upon  there  being  no  evi- 
dence to  support  this  finding,  and  in  order 
that  I  may  assign  my  position  on  this  ques- 
tion as  an  additional  reason  for  affirming  the 
Judgment 


TEICH  v.  SAN  JOSE  SAFE  DEPOSIT 
BANK  OF  SAVINGS.    (Oiv.  450.) 
(Court  of  Appeal,  Third  District,  California. 
Jane  22,  1908.) 

1.  Attornet  and  Client  —  Stipulations  — 
Authority  of  Attorney  to  Make — Evi- 
dence. 

Pending  a  suit  to  establish  and  foreclose 
an  equitable  mortgage,  the  attorney  for  plain- 
tiff therein  wrote  his  client  that  he  thought  the 
property  should  be  redeemed  from  a  tax  sale 
of  the  property,  and  that  if  the  client  thought 
it  wise,  he,  said  attorney,  would  see  H.,  at- 
torney for  defendants,  and  have  a  stipulation 
with  him  that  it  be  redeemed,  the  party  re- 
deeming to  have  a  lien  for  the  redemption 
money.  Plaintiff  replied,  agreeing  the  redemp- 
tion should  be  made,  inclosing  check  for  amount 
necessary,  and  saying:  "As  to  seeing  H.,  you 
are  the  best  to  decide  that  *  •  •  We  place 
the  whole  matter  in  your  hands."  Held,  that 
the  attorney  was  authorized  to  stipulate  as  to 
the  redemption. 


2.  Taxation — Action  to  Avoid  Tax  Deed 
fob  Fraud— Reliance  on  Stipulation. 

A  party  need  not  have  relied  exclusively 
on  a  stipulation  in  order  to  be  entitled  to 
relief,  on  the  ground  of  fraud,  for  its  breach ; 
so  that  where  pending  suit  to  establish  and 
foreclose  a  mortgage  plaintiff  therein  stipu- 
lated with  the  defendants  that  he .  would  re- 
deem the  property  from  a  tax  sale  to  the 
state,  he  to  be  reimbursed  if  he  was  unsuccess- 
ful in  the  suit  they  having  relied  thereon,  may 
have  relief  where  he  did  not  redeem,  but  bought 
from  the  state,  though  they  had  asked  the  tax 
collector  to  inform  them  of  any  sale  by  the 
state  and  be  had  assured  them  that  he  -would, 
but  failed  to  do  so. 

3.  Stipulation— Construction. 

A  stipulation,  pending  a  suit  to  establish 
and  foreclose  a  mortgage,  reciting  that  plain- 
tiff therein  was  desirous  of  paying  the  taxes 
on  the  property  if  it  be  ultimately  determined 
that  he  had  a  mortgage,  and  providing  that 
he  might  effect  a  redemption  from  tax  sales, 
and  that  if  it  be  decided  that  he  had  a  mort- 
gage, he  should  be  charged  with  the  amount 
which  should  have  been  assessed  against  his 
mortgage  interest,  and  that,  if  it  be  determined 
that  he  had  no  mortgage,  he  should  be  reim- 
bursed by  defendants  for  any  money  paid  by 
him  to  redeem  from  tax  sales  or  to  pay  any 
tax,  justified  defendants  in  relying  on  plain- 
tiff redeeming,  and.  if  it  be  considered  as 
only  giving  an  option,  required  plaintiff  on 
charging  its  purpose,  and  before  buying  from 
the  state,  instead  of  redeeming,  to  give  notice, 
so  that  defendants  might  protect  themselves. 

4.  Taxation— Action  to  Avoid  Tax  Deed 
for  Fraud— Tender. 

Plaintiff,  in  an  action  to  establish  and  fore- 
close an  equitable  mortgage,  having  pending  the 
action  stipulated  to  redeem  the  property  from 
tax  sales,  defendants,  under  the  rule  requiring 
one  seeking  equity  to  do  equity,  to  be  entitled 
to  relief  from  plaintiff's  fraud  In  taking  title 
from  the  state,  instead  of  redeeming,  must  pay 
the  equitable  mortgage  arising  out  of  a  loan 
to  redeem  the  property  from  other  mortgages, 
though  the  mortgage  be  barred  by  limitations. 

Appeal  from  Superior  Court  Madera  Coun- 
ty; H.  0.  Gesford,  Judge. 

Suit  by  Annie  B.  Telch  against  the  San 
Jose  Safe  Deposit  Bank  of  Savings.  Judg- 
ment for  defendant  Plaintiff  appeals.  Re- 
versed. 

N.  C.  Caldwell,  M.  K.  Harris,  and  S.  L. 
Strather,  for  appellant  F.  A  Fee  and  Frank 
H.  Short,  for  respondent. 

BURNETT,  J.  The  main  contention  In  this 
cause  hinges  upon  the  following  stipulation: 
"In  the  Supreme  Court  of  the  State  of  Cali- 
fornia. San  Jose  Safe  Deposit  Bank  of  Sav- 
ings [a  corporation],  Plaintiff  and  Respond- 
ent, v.  Bank  of  Madera  [a  corporation],  et  al., 
Defendants  and  Appellants.  Whereas,  there 
Is  now  pending  In  the  Supreme  Court  of  the 
state  of  California  an  action  entitled  San 
Jose  Safe  Deposit  Bank  of  Savings,  Plain- 
tiff and  Respondent  v.  Bank  of  Madera,  et 
al.,  Defendants  and  Appellants,  *  *  • 
said  action  being  prosecuted  by  the  plaintiff 
for  the  purpose  of  foreclosing  what  is  claim- 
ed by  plaintiff  to  be  an  equitable  mortgage 
upon  the  property  described  in  the  complaint 
in  said  action,  to  wit,  lot  four  (4)  block  forty 
(40)  of  the  town  of  Madera,  California,  and, 
whereas,  pending  the  litigation  concerning 
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said  property,  certain  taxes  have  accumu- 
lated thereon,  and  certain  tax  sales  have 
been  made  of  said  property  for  taxes  levied 
and  assessed  for  state,  county,  and  municipal 
purposes,  and  there  Is  now  due  and  owing 
certain  taxes  on  said  property,  the  plaintiff 
In  said  action  is  desirous  of  paying  the 
amount  of  taxes  which  should  he  levied  and 
assessed  against  said  mortgage  interest  in 
said  property  if  It  should  ultimately  be  de- 
termined that  plaintiff  has  an  equitable  mort- 
gage on  said  property,  but  no  assessment  of 
said  mortgage  Interest  has  ever  been  made  or 
levied  against  the  same.  It  is  therefore  stip- 
ulated by  and  between  the  plaintiff  herein, 
and  the  defendants  and  Annie  E.  Teicb,  the 
owner  of  said  property,  that  the  plaintiff, 
San  Jose  Safe  Deposit  Bank  of  Savings,  may 
effect  a  redemption  of  said  property  from 
any  and  all  tax  sales  made  of  the  same  upon 
any  legal  and  valid  assessment  of  said  prop- 
erty and  pay  and  discharge  any  taxes  now 
due  thereon  upon  any  valid  and  legal  assess- 
ment thereof.  And  it  Is  further  stipulated 
that  any  amount  of  money  which  may  be 
necessary  for  said  plaintiff  to  pay  for  the 
purpose  of  effecting  such  redemption  or  of 
discharging  any  valid  assessment  against 
said  property  shall  be  reimbursed  to  plain- 
tiff by  the  defendants  in  said  action  or  by 
the  owner  of  said  property,  to  wit,  Annie 

E.  Teich,  It  being  understood,  however,  that 
in  the  event  that  It  be  finally  determined  that 
the  San  Jose  Safe  Deposit  Bank  of  Savings 
has  an  equitable  mortgage  on  said  property, 
that  In  making  such  reimbursement  the  said 
plaintiff  shall  be  charged  with  the  taxes 
which  should  have  been  levied  and  assessed 
against  its  mortgage  Interest  therein  *  *  * 
for  the  several  years  since  the  date  of  Its 
equitable  mortgage,  to  wit,  since  the  18th 
day  of  February,  1895,  and,  if  it  should  be 
determined  that  plaintiff  has  no  equitable 
mortgage,  or  any  claim  against  the  same, 
then  the  said  Annie  B.  Tejch  agrees  to  re- 
imburse said  plaintiff  for  any  money  It  may 
have  paid  out  to  redeem  said  property  from 
any  tax  sales,  or  to  pay  and  discharge  any 
valid  tax  thereon.  Any  amount  of  money 
advanced  by  plaintiff  for  the  purpose  herein- 
before mentioned  which  the  event  of  said 
action  shall  determine  to  be  on  defendant's 
account,  or  account  of  said  owner  shall  draw 
Interest  from  the  date  of  such  payment  by 
It,  at  the  rate  of  3%  per  annum.  [Signed] 

F.  A  Fee,  Attorney  for  Plaintiff  and  Respond- 
ent. M.  K.  Harris,  Attorney  for  Defendants 
and  Appellants.    Dated  Nov.  1903." 

It  seems  that  plaintiff  received  a  deed  to 
the  property  February  17,  1902,  from  her 
mother,  Mary  Dworack,  her  brother,  Charles 
A  Dworack,  and  from  the  Bank  of  Madera, 
the  defendants  in  the  said  action  mentioned 
In  the  stipulation  as  pending  in  the  Supreme 
Court,  and  which  action  has  been  decided 
this  day  by  this  court  Upon  the  26th  day  of 
June,  1897*.  the  property  was  sold  to  the  state 
for  delinquent  taxes  for  the  fiscal  year  of 


1896.  As  the  property  was  not  redeemed, 
a  deed  was  executed  to  the  state  on  the  24th 
day  of  January,  1903.  No  taxes  had  been 
paid  upon  the  property  since  1895,  and  no 
redemption  from  the  state  had  been  effected 
by  any  one,  and  so,  in  pursuance  of  the  writ- 
ten authorization  of  the  State  Controller 
dated  July  11,  1904,  the  tax  collector  of  Ma- 
dera county,  proceeding  according  to  law, 
on  the  6tb  day  of  August,  1904,  sold  the 
property  for  $950  to  defendant  herein. 

The  plaintiff  claims  that  by  virtue  of  said 
stipulation  the  property  is  charged  with  a 
trust,  and  that  the  bank  holds  It  for  her  use 
and  benefit  The  circumstances  under  which 
the  said  purchase  was  made  are  as  follows: 
On  August  6,  1904,  Mr.  Fee  saw  In  a  news- 
paper the  notice  of  the  sale  of  the  property 
to  take  place  at  10  o'clock  that  day.  Some 
time  before,  he  had  requested  the  tax  collect- 
or to  Inform  him  If  any  one  made  application 
for  the  sale  of  the  property.  This  the  tax 
collector  promised  to  do,  but  failed  to  keep 
his  promise.  Mr.  Fee  sought  Judge  Ostrand- 
er,  attorney  for  the  party  desiring  to  pur- 
chase, and  asked  him  if  he  proposed  to  bid 
on  the  property.  On  receiving  an  affirmative 
answer,  Mr.  Fee  stated  that  the  defendant 
herein  had  trusted  him  Implicitly  In  the  mat- 
ter, that  he  had  assured  the  bank  that  he 
would  not  permit  a  sale  of  the  property ;  that 
the  whole  matter  had  been  Intrusted  to  his 
care ;  that  he  would  like  to  have  the  property 
sold  provided  he  could  buy  it  for  his  client; 
that  If  the  judge  would  bid  the  amount  of 
the  tax  and  allow  Mr.  Fee  to  make  a  further 
bid,  and  become  the  purchaser,  the  latter 
would  compensate  the  former  for  his  serv- 
ices. This  was  agreed  upon  and  Judge  Os- 
trander  loaned  Mr.  Fee  $950,  the  purchase 
price,  and  received  $250  for  his  services. 
The  money  was  paid  by  the  defendant  and 
It  received  the  said  tax  collector's  deed  dat- 
ed August  6,  1904.  The  contention  of  appel- 
lant, as  before  intimated,  is  that,  in  conse- 
quence of  its  violation  of  said  stipulation 
upon  which  plaintiff  relied,  defendant  by  its 
purchase  of  the  land  became  the  Involun- 
tary trustee  of  the  same  for  the  benefit  of 
plaintiff,  and  that  the  said  purchase  should 
be  considered  as  though  made  expressly  for 
her  benefit. 

The  particular  section  of  the  Civil  Code 
embodying  the  doctrine  of  appellant's  posi- 
tion Is  2224,  providing  that  "one  who  gainB  a 
thing  by  fraud,  accident,  mistake,  undue  in- 
fluence, the  violation  of  a  trust  or  other  un- 
lawful act,  Is,  unless  he  has  some  other  and 
better  right  thereto,  an  involuntary  trustee 
of  the  thing  gained  for  the  benefit  of  the 
person  who  would  otherwise  have  had  it" 
The  only  one  of  these  grounds  upon  which 
with  any  kind  of  plausibility  plaintiff  can 
base  her  claim  for  relief  is  embraced  within 
the  one  relating  to  fraud.  The  different 
phases  of  recognized  fraud  have  been  con- 
sidered so  often  that  we  deem  it  inadvisable 
at  any  length  to  discuss  the  subject  In  the 
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abBtract  It  Is  sufficient  to  say  that,  If  It 
be  anything  condemned  by  the  law,  the  act 
of  defendant  In  said  purchase  constituted 
constructive  fraud  described  in  section  1573, 
subd.  1,  Civ.  Code,  as  consisting  "In  any 
breach  of  duty  which  without  any  actual 
fraudulent  Intent,  gains  an  advantage  to 
the  person  in  fault,  or  any  one  claiming  un- 
der him,  by  misleading  another  to  his  preju- 
dice, or  to  the  prejudice  of  any  one  claiming 
under  him."  In  1  Pomeroy's  Equity  Juris- 
prudence, f  156,  the  author  with  his  usual 
clearness  states  the  Intent  and  purpose  of 
the  rule,  as  follows :  "Constructive  trusts  are 
raised  by  equity  for  the  purpose  of  working 
out  right  and  Justice,  where  there  was  no  in- 
tention of  the  party  to  create  such  a  relation, 
and  often  directly  contrary  to  the  intention 
of  the  one  holding  the  legal  title.  *  •  • 
If  one  party  obtains  the  legal  title  to  prop- 
erty, not  only  by  fraud  or  by  violation  of 
confidence  or  of  fiduciary  relations,  but  in 
any  other  unconscientious  manner,  so  that 
he  cannot  equitably  retain  the  property  which 
really  belongs  to  another,  equity  carries  out 
its  theory  of  a  double  ownership,  equitable 
and  legal,  by  impressing  a  constructive  trust 
upon  the  property  in  favor  of  the  one  who 
Is  in  good  conscience  entitled  to  It,  and  who 
is  considered  in  equity  as  the  beneficial  own- 
er." 

The  question  then  arises  whether  by  fail- 
ing to  redeem  and  by  purchasing  the  prop- 
erty defendant  acted  Inequitably  In  an  un- 
conscientious manner  to  the  prejudice  of 
plaintiff,  so  that  she  is  considered  in  equity 
the  beneficial  owner?  An  affirmative  an- 
swer, it  is  conceded,  requires  that  these  prop- 
ositions be  established:  (1)  That  the  mak- 
ing of  the  stipulation  by  F.  A  Fee  was  au- 
thorized by  the  defendant  the  San  Jose  Safe 
Deposit  Bank  of  Savings.  (2)  That  plaintiff 
relied  upon  said  stipulation.  (8)  That  nei- 
ther plaintiff  nor  her  agent  or  attorney  ever 
received  any  notice  that  the  stipulation  had 
been  disavowed  or  repudiated  by  the  defend- 
ant (4)  That  the  plaintiff  was  misled  by 
said  stipulation  and  damaged  by  its  viola- 
tion on  the  part  of  defendant 

As  to  the  first  of  these  propositions,  we 
cannot  resist  the  conclusion  that  Mr.  Fee  was 
authorized  by  the  bank  to  enter  into  the  stipu- 
lation and  that  the  finding  to  the  contrary  is 
therefore  unsupported  by  the  evidence.  His 
authority  did  not  follow  from  his  general  re- 
tainer as  attorney  within  the  purview  of  sec- 
tion 263  of  the  Code  of  Civil  Procedure,  but 
he  was  specially  empowered  to  enter  Into  the 
stipulation  and  deal  with  the  matter  accord- 
ing to  his  own  judgment  October  24,  1903, 
Mr.  Fee  wrote  to  Mr.  McLaughlin,  the  presi- 
dent and  general  manager  of  the  bank,  among 
other  things,  as  follows:  "I  think  this  prop- 
erty should  be  redeemed  as  it  Is  not  at  all 
unlikely  that  some  one  here  may  apply  to 
the  Controller  to  have  the  same  offered  for 
sale,  •  •  •  If  you  think  it  wise,  I  might 
see  Judge  Harris,  counsel  for  the  Dworacks, 


and  have  a  stipulation  with  him  that  this 
property  be  redeemed  the  party  redeeming  to 
have  a  lien  for  the  redemption  money.  What- 
ever you  desire  done  at  this  end  of  the  line 
I  will  of  course  attend  to.  I  think,  however, 
that  you  will  agree  with  me  that  a  redemp- 
tion of  the  property  should  be  at  once  ef- 
fected." On  October  29th  Mr.  McLaughlin 
replied,  saying:  "We  agree  with  you  that  the 
property  should  be  redeemed;  make  out  it 
will  cost  about  S173.  *  •  •  As  to  seeing 
Judge  Harris,  you  are  the  best  to  decide 
that.  *  •  •  We  send  you  a  check  for  $175 
to  deal  with  the  redemption  as  you  think 
best  Take  no  chances.  We  place  the  whole 
matter  in  your  hands  and  appreciate  your  ef- 
forts. Any  further  costs  please  advise  and  we 
will  remit"  After  receiving  that  letter,  Mr. 
Fee  wrote  to  Judge  Harris,  the  attorney  for  the 
defendants  in  the  said  case  of  San  Jose  Safe 
Deposit  Bank  of  Savings  v.  Bank  of  Madera 
et  al.,  and  who  was  the  attorney  in  fact  for 
Annie  E.  Teich.  In  that  letter  Mr.  Fee  says: 
"My  client  Is  desirous  of  paying  any  taxes 
it  should  pay  by  reason  of  its  mortgage  Inter- 
est in  said  property,  if  it  should  ultimately  be 
determined  that  it  has  such.  •  •  *  We 
are  desirous  of  paying  and  discharging  the 
taxes  on  the  property,  and  herewith  inclose  a 
stipulation,  which  I  think  will  be  found 
agreeable  to  you.  •  *  *  I  think  you  fully 
appreciate  the  fact  that  the  taxes  should  be 
paid  on  this  property,  and,  as  the  stipulation 
is  fair  to  both  sides,  I  hope  you  will  see  your 
way  clear  to  sign  the  same,  as  my  people  are 
desirous  of  paying  whatever  they  may  be  le- 
gally obliged  to  pay  In  the  matter."  We  do 
not  see  how  more  apt  words  could  have  been 
chosen  to  authorize  Mr.  Fee  to  stipulate  as 
to  the  redemption  of  the  property.  He  con- 
cluded that  to  protect  the  Interest  of  his 
client  it  would  be  besi  to  enter  into  the  stip- 
ulation, and  he  so  Informed  the  bank.  What 
is  the  meaning  of  the  reply:  "As  to  seeing 
Judge  Harris  you  are  the  best  to  decide  that. 
*  •  •  We  place  the  whole  matter  in  your 
hands"?  We  may  not  fully  appreciate,  of 
course,  the  significance  of  the  language  used, 
but  It  seems  to  us  that  any  man  of  ordinary 
understanding  would  be  justified  in  reaching 
the  conclusion,  as  Mr.  Fee  did,  that  he  was 
authorized  to  stipulate  as  to  the  redemption 
of  the  property.  No  particular  formula  of 
words  was  required  to  confer  authority,  and 
It  appears  as  clear  as  noonday  that  the  mat- 
ter was  left  to  the  discretion  of  Mr.  Fee  In 
whom,  as  is  shown  by  the  correspondence, 
the  bank  had  implicit  confidence. 

Again,  the  court  has  found  that  plaintiff 
did  not  rely  upon  said  stipulation.  We  can- 
not so  read  the  evidence.  Judge  Harris  tes- 
tified that  he  did  rely  upon  It  and  we  think 
he  was  amply  Justified  in  doing  so.  It  Is 
true  that  he  had  also  the  additional  assur- 
ance of  the  tax  collector  that  he  would  in- 
form him  as  to  any  sale  of  the  property,  but 
the  tax  collector  failed  to  do  so.  But  the 
promise  of  the  latter  could  in  no  wise  affect 
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the  significance  or  potency  of  the  stipulation 
or  In  a  legal  sense  derogate  from  the  confi- 
dence to  which  It  was  entitled  from  Judge 
Harris.  The  law  does  not  require  that  he 
should  have  relied  exclusively  upon  the  stip- 
ulation to  avail  himself  of  the  remedy  sought 
In  this  action.  If  so,  In  case  A.  had  confi- 
dence In  B.  and  0.  and  relied  upon  their  sev- 
eral promises,  and  both  misled  him  to  his 
disadvantage,  he  could  recover  against  nei- 
ther, which  Is  not  only  Inequitable,  but  ab- 
surd. We  think  the  stipulation  justified 
Judge  Harris  In  believing  that  the  defendant 
for  its  own  protection  desired  to  redeem 
the  property;  that  this  was  Its  purpose  In 
order  that  It  should  not  lose  the  fruits  of  Its 
victory  in  case  It  finally  prevailed  In  the  es- 
tablishment and  foreclosure  of  its  equitable 
mortgage;  that  it  was  willing  to  agree  to  so 
redeem  in  consideration  of  plaintiffs  per- 
mission for  it  to  do  so  and  of  her  promise 
to  refund  to  defendant  whatever  might  be 
found  due  according  to  the  "final  decision  in 
the  foreclosure  suit;  and  that  he  could  safe- 
ly rely  upon  defendant's  fulfillment  of  Its 
covenants,  and  rest  in  the  assurance  that  no 
loss  could  come  to  plaintiff  through  the  vol- 
untary act  of  defendant.  We  do  not  under- 
stand that  under  the  stipulation  defendant 
had  merely  an  option  to  redeem.  The  lan- 
guage used  Indicated  its  desire  and  Intention 
to  redeem,  and,  besides,  if  it  considered  that 
It  had  any  choice  it  was  its  duty,  when  it 
changed  Its  purpose,  to  notify  plaintiff  In 
order  that  she  might  protect  herself. 

As  to  the  third  proposition,  It  is  found  by 
the  court  that  neither  plaintiff  nor  her  attor- 
ney received  any  notice  that  the  stipulation 
had  been  repudiated  or  disavowed  by  the 
defendant  This  finding  is  in  favor  of  ap- 
pellant, and,  not  being, assailed,  is,  of  course, 
not  subject  to  review.  That  the  plaintiff  was 
misled  by  the  stipulation  and  damaged  by 
the  act  of  defendant  in  falling  to  keep  its 
agreement  has  sufficiently  appeared  In  the 
foregoing.  If  plaintiff  had  not  understood 
that  the  property  would  be  redeemed  by  de- 
fendant, it  seems  hard  to  believe  that  she 
would  have  allowed  it  to  be  sold,  although 
It  must  be  conceded  that  she  and  her  pre- 
decessors temerarlously  permitted  the  taxes 
to  go  by  default  for  many  years,  and  there- 
by manifested  no  small  degree  of  indifference 
as  to  the  legal  title  to  the  property.  Looking 
at  the  record  as  It  Is  presented,  we  think  It 
would  be  Inequitable  to  uphold  the  judgment 
of  the  lower  court  and  would  be  establishing 
a  dangerous  precedent  It  is  true,  no  doubt 
that  the  "forum  of  conscience"  Is  a  some- 
what variable  quantity  affected  more  or  less 
by  the  personal  equation  and  the  moral  con- 
siderations to  which  equity  so  constantly 
looks  are  In  a  sense  conventional  and  cannot 
be  defined  with  mathematical  precision,  and 
therefore,  In  cases  like  this,  the  determination 
of  the  question  whether  a  particular  trans- 
action is  unconscionable  and  Indefensible  Is 
not  governed  entirely  by  hard  and  fast  rules, 
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but  is  committed  largely  to  the  enlightened 
conscience  of  the  Individual  chancellor,  sub- 
ject however,  to  the  revlsionary  action  of  the 
appellate  tribunal.  We  are  brought  some- 
what reluctantly  to  a  conclusion  different 
from  that  reached  In  the  court  below,  as  up- 
on the  assumption  that  the  proofs,  if  receiv- 
ed, would  support  defendant's  special  defense 
of  an  equitable  mortgage  growing  out  of  the 
loan  by  it  of  nearly  $4,000  to  effect  the  re- 
demption of  the  property  from  a  foreclosure 
sale  to  one  Return  Roberts,  a  former  mort- 
gagee, plaintiff,  in  order  to  prevail,  should  be 
required  to  do  more  than  she  has  offered  to 
do.  However,  the  court  declined  to  receive 
evidence  or  to  make  any  finding  as  to  said 
defense  and  Its  action  in  that  respect  ob- 
viously cannot  be  corrected  on  this  appeal. 

It  makes  no  difference  that  the  mortgage 
Is  subject  to  the  statute  of  limitations.  Un- 
der the  familiar  principle  that  he  who  seeks 
equity  must  do  equity,  plaintiff  is  not  enti- 
tled to  have  a  conveyance  of  the  property  un- 
til she  has  refunded  to  defendant  all  that  it 
has  paid  out  in  good  faith  to  protect  the  prop- 
erty, including  the  amount  loaned  to  Mary 
A.  Dworack  to  redeem  from  the  foreclosure 
sale.  It  might  be  otherwise  if  plaintiff  were 
an  innocent  purchaser  for  value  without  no- 
tice, but  assuming  the  allegations  of  the 
answer  to  be  true,  any  other  view  we  consid- 
er Intolerable  in  a  court  of  equity.  But  this 
consideration  must  be  relegated  to  another 
trial. 

The  Judgment  is  reversed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


BREEN  v.  ROY.    (Civ.  467.) 

(Court  of  Appeal,  First  District  California- 
July  1,  1908.   Rehearing  Denied  by  Supreme 
Court  Aug.  27,  1908.) 

1.  Bbokebs— Contract— Performance  —  Ac- 
tion fob  Services. 

Where  brokers,  having  a  contract  which 
would  have  entitled  them  to  recover  commis- 
sions if  they  had  found  a  purchaser  ready,  will- 
ing, and  able  to  pay  the  price  named  in  the  con- 
tract, performed  services  thereunder  in  good 
faith,  while  the  contract  was  in  force,  and  the 
defendant  before  the  contract  term  expired,  on 
being  permitted  to  cancel  the  contract,  promised 
to  pay  for  the  services  rendered,  the  broker's  as- 
signee was  entitled  to  recover  for  such  services 
in  indebitatus  assumpsit. 

2.  Same — Evidence — Contract — Admissibil- 
ity. 

Where  the  assignee  of  certain  real  estate 
brokers  sued  in  assumpsit  to  recover  compensa- 
tion for  the  broker's  services,  rendered  under  a 
written  contract  with  defendant  which  defend- 
ant had  canceled  before  the  termination  of  the 
contract  term,  the  contract  was  admissible  in  evi- 
dence. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  Peter  A  Breen  against  G.  M. 
Roy.  Judgment  for  defendant  and  plaintiff 
appeals.  Reversed. 
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Bert  Schlesinger,  for  appellant.  R.  H. 
Countryman,  for  respondent. 

COOPER,  P.  J.  This  action  was  brought 
to  recover  $350  for  services  alleged  to  have 
been  rendered  and  performed  by  the  assign- 
ors of  plaintiff  for  defendant,  at  his  special 
Instance  and  request.  Tbe  complaint  alleges 
that  defendant  promised  and  agreed  to  pay 
to  plaintiff's  assignors  the  said  sum  of  $350 
for  such  services.  The  answer  denies  that 
the  plaintiff's  assignors  ever  rendered  or  per- 
formed  any  services  for  defendant  at  his 
special  Instance  or  request,  or  otherwise,  or 
that  defendant  ever  promised  to  pay  $350,  or 
any  other  sum  for  any  such  services,  or  for 
any  services.  The  case  was  tried  before  the 
court  with  a  jury  duly  Impaneled.  Plaintiff, 
in  order  to  prove  his  case,  introduced  with- 
out objection  an  agreement  in  writing,  sign- 
ed by  defendant,  which  is  as  follows:  "San 
Francisco,  California,  August  27,  1006.  I 
hereby  authorize  Sullivan,  Feder  &  Kahn  ex- 
clusively for  the  term  of  five  days  from  date 
to  sell  and  enter  into  and  sign  a  writing 
contract  in  my  name  and  for  me,  for  the 
sale  and  conveyance  of  the  following  de- 
scribed property:  Situate  in  the  city  and 
county  of  San  Francisco,  state  of  California, 
to  wit,  on  the  north  line  of  Geary  street 
141»/n  feet  east  of  Fillmore  street  25  by 
127«/Xa  feet,  with  the  improvements  thereon 
In  course  of  alteration ;  leased  for  five  years 
from  Oct.  1,  1908,  at  $300  per  month.  Cost 
of  alterations  to  be  pr.id  by  purchaser.  And 
I  agree  to  accept  the  sum  of  fourteen  thou* 
sand  dollars  ($14,000.00)  in  U.  S.  gold  coin, 
and  I  agree  to  pay  Sullivan,  Feder  &  Kahn 
2%  per  cent,  commission  on  the  sale  price 
thereof.— G.  M.  Roy."  Mr.  Feder  was  called 
by  plaintiff  as  a  witness,  and  testified  that 
on  the  29th  day  of  August,  1906,  the  defend- 
ant came  Into  the  office,  and  asked  that  no 
further  efforts  be  made  to  sell  the  property 
under  the  contract,  and  that  defendant  then 
and  there  said  to  witness,  "Dan  O'Callaghan 
has  an  offer  for  this  property.  He  has  a  de- 
posit of  $500,  and  I  believe  that  he  will  sell 
it,  and  therefore,  if  he  does  sell  it,  I  will  get 
$500  over  and  above  what  your  price  calls 
for."  While  this  witness  was  on  the  stand 
and  plaintiff's  counsel  was  further  examin- 
ing him,  the  following  took  place:  "Q.  After 
getting  that  contract  what  did  you  do?  A. 
I  Immediately  proceeded  to  find  a  purchaser. 
Mr.  Schlesinger:  Q.  Did  you  and  members 
of  the  firm  submit  It  to  several  prospective 
purchasers  about  town?  Mr.  Countryman: 
We  object  to  that  as  leading.  The  Court: 
Sustained.  Mr.  Schlesinger:  While  this  con- 
tract was  in  force  did  you  have  any  talk 
with  Mr.  Roy,  any  further  talk?  A.  I  did. 
Mr.  Schlesinger;  Maybe  the  position  we 
assume  and  my  statements  are  not  quite 
clear.  Sullivan,  Feder  &  Kahn  made  for 
the  sale  of  this  property  a  five  days'  contract. 
Roy  went  to  them  and  said,  *I  want  to  with- 
draw the  property  from  you  people;  I  will 
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withdraw  the  property  and  pay  you  your 
commission.'  That  Is  our  case.  The  Court: 
Nothing  to  it.  Mr.  Schlesinger:  Now  I  hope 
— I  don't  think  that  Is  proper  to  the  plaintiff 
at  all.  Your  honor  is  In  the  wrong  on  this 
proposition.  We  have  a  written  contract  in 
evidence,  but  you  let  it  go.  We  sue  for 
services.  The  Court:  Why  don't  you  bring 
a  different  action  then?  Mr.  Schlesinger: 
We  cannot  sue  upon  the  contracts.  The 
Court:  There  is  no  use  in  talking  to  me 
upon  a  proposition  of  law  like  that  Gentle- 
men of  the  jury,  I  instruct  you  to  bring  in 
a  verdict  for  the  defendant.  Mr.  Schlesinger: 
I  protest  against  the  judgment  going  for  the 
defendant.  Will  your  honor  allow  us  to  sub- 
mit offer  of  proofs?  Mr.  Countryman:  We 
object  to  these  offers  of  proofs,  and  usk  for 
judgment  for  the  defendant  Mr.  Schlesin- 
ger: We  have  not  closed  our  case.  The 
Court:  You  don't  have  to.  This  gentleman 
has  proved  himself  out  of  court  Take  your 
exceptions  if  you  wish.  Mr.  Schlesinger: 
We  certainly  do  take  an  exception.  The 
Court:  Gentlemen  of  the  Jury,  select  a  fore- 
man. (Mr.  P.  H.  Flood  chosen  as  foreman.) 
Now,  gentlemen  of  the  Jury,  I  will  Instruct 
you  to  bring  In  a  verdict  for  the  defendant." 
The  jury  accordingly  returned  a  verdict  for 
the  defendant,  upon  which  Judgment  was  en- 
tered.  This  appeal  Is  from  the  judgment. 

The  ruling  of  the  court  was  to  the  effect 
that,  although  the  plaintiff's  assignors  had 
a  contract  in  writing  authorizing  them  to 
sell  the  defendant's  land,  and  agreeing  to 
pay  them  a  commission  therefor,  the  plain- 
tiff would  not  be  allowed  to  prove  that  his 
assignors  performed  services  for  defendant 
under  the  contract  before  it  was  withdrawn, 
nor  to  prove  the  reasonable  value  of  such 
services,  nor  the  agreement  of  the  defendant 
to  pay  for  the  services.  In  this  we  are  of 
opinion  that  the  court  was  in  error.  The 
foundation  of  the  plaintiff's  claim  was  tbe 
written  contract.  Under  that  contract  his 
assignors  would  have  been  entitled  to  recover 
commissions  if  they  had  found  a  purchaser 
ready,  willing,  and  able  to  pay  the  price 
named  in  the  contract  If  In  good  faith  they 
performed  services,  or  expended  money  in 
endeavoring  to  obtain  a  purchaser,  while  the 
contract  was  In  force,  and  the  defendant  un- 
der such  services  went  to  them  before  the 
time  named  In  the  contract  had  expired,  and 
promised  to  pay  for  those  services,  and  being 
permitted  to  withdraw  the  contract,  and 
upon  such  promise  the  contract  was  with- 
drawn, we  can  see  no  reason,  either  in  law 
or  In  morals,  that  would  preclude  a  recovery. 
The  performance  of  the  contract  having  been 
prevented  by  the  defendant,  the  action  was 
brought  in  the  form  of  Indebitatus  assump- 
sit, and  not  directly  upon  the  contract.  This 
might  be  done,  as  the  contract  was  the  basis 
upon  which  the  cause  of  action  arose,  and 
was  admissible  in  evidence.  Reynolds  v. 
Jourdan,  6  Cal.  106.  In  fact  the  contract 
was  admitted  In  evidence  without  objection. 
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No  objection  was  made  to  the  form  of  the 
action.  The  ruling  then  went  to  the  very 
essence  of  the  case.  In  effect  It  held  that, 
conceding  the  facts  to  be  true  which  the 
plaintiff  was  attempting  to  prove,  yet  he 
could  not  recover.  It  is  said  In  Mechem  on 
the  Law  of  Agency  (section  620):  "Thus 
If,  after  a  broker  employed  to  sell  property 
had  In  good  faith  expended  money  and  labor 
In  advertising  for  and  finding  a  purchaser, 
and  was  in  the  midst  of  negotiations  which 
were  evidently  and  plainly  approaching  to 
success,  the  seller  should  revoke  the  author- 
ity with  the  purpose  of  availing  himself  of 
the  broker's  efforts,  and  avoiding  the  pay- 
ment of  his  commissions,  it  could  not  be 
claimed  that  the  agent  had  no  remedy.  In 
these  cases  it  might  well  be  said  that  there 
was  an  implied  contract  on  the  part  of  the 
principal  to  allow  the  agent  a  reasonable 
time  for  performance;  that  full  perform- 
ance was  wrongfully  prevented  by  the  prin- 
cipal's own  acts,  and  that  the  agent  had 
earned  his  commission."  In  the  case  of 
Lane  v.  Albright,  49  IncL  279,  where  the 
owner  of  the  real  estate  sold  It  pending 
negotiations  In  making  a  sale,  and  prior  to 
the  expiration  of  the  time  given  by  the  owner 
to  the  agent,  and  where  the  agent  within  the 
time  given  did  find  a  purchaser,  the  court 
said:  "The  appellant  performed  all  that  he 
was  required  by  the  contract  to  do,  and  was 
prevented  by  the  appellee  from  selling  the 
land.  The  appellee  disabled  himself  from 
carrying  out  the  contract  of  sale  made  by 
the  appellant  The  fact  that  the  appellee 
had  authorized  the  appellant  to  sell  his  land 
did  not  deprive  himself  of  the  power  of 
selling  it,  but  he  could  not  thereby  avoid 
his  liability  to  appellant."  In  Klmmell  v. 
Skelly,  130  Cal.  661,  62  Pac.  1087,  It  1b  said: 
"The  brokers  here  did  not  agree  to  find  a 
purchaser,  but,  being  employed  to  find  one, 
they  were  agents  of  defendant  to  that  end, 
and  were  legally  bound  to  use  their  time  and 
labor  for  the  benefit  of  their  principal ;  and 
It  is  the  use  of  this  time  and  labor  that 
forms  the  consideration  to  support  her  prom- 
ise to  pay  them  the  compensation  mentioned 
in  the  agreement"  See,  further,  Toomy  v. 
Dunphy,  86  Cal.  639.  25  Pac.  130,  Maze  v. 
Gordon,  96  Cal.  61,  30  Pac.  962,  and  Blumen- 
thal  v.  Goodall,  89  Cal.  251,  26  Pac.  908.  The 
plaintiff  was  entitled  to  prove,  if  he  could  do 
so,  the  facts  claimed  by  him  to  exist  Of 
course,  If  the  court  had  heard  the  evidence, 
and  the  Jury  had  concluded  that  the  assign- 
ors of  plaintiff  performed  no  services  or 
earned  no  commissions,  and  that  the  defend- 
ant made  no  promise  to  pay  as  claimed  by 
plaintiff,  these  would  have  been  matters  for 
the  Jury  to  pass  upon.  It  was  error  for  the 
court  to  take  the  case  from  the  Jury  and  to 
preclude  plaintiff  from  Introducing  his  tes- 
timony. 
The  Judgment  Is  reversed. 

We  concur:   KERRIGAN,  J.;   HALL,  J. 


KRASILNIKOFP  v.  DUNDON.    (Civ.  406.)  , 

(Court  of  Appeal,  First  District  California.  I 
June  22,  1908.    Rehearing  Denied  by  Su- 
preme Court  Aug.  20,  1908.) 

1.  Sales  —  Bbeach  or  Warranty— Measure  i 
of  Damages.  , 

The  general  rule  is  that  damages,  in  case 
of  a  breach  of  warranty  of  quality  of  personal 
property  sold,  are  to  be  estimated  with  ref-  , 
erence  to  values  at  the  time  and  place  of  deliv- 
ery; but  where  personal  property  is  sold  on  J 
a  warranty  to  be  used  at  some  place  other  than 
the  place  of  sale  and  delivery,  and  this  is  known 
to  the  seller,  damages  may  be  estimated  with 
reference  to  values  at  the  place  where  the  prop- 
erty is  to  be  used,  and  in  such  case  the  condi- 
tions existing  at  that  place  are  presumed  to  be 
within  the  contemplation  of  the  parties  in  mak- 
ing the  contract  of  warranty. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig.  : 
vol.  43,  Sales,  |  1287.] 

2.  Same. 

Defendant  agreed  to  make  two  boilers  for 
plaintiff,  according  to  a  design  originated  and 
patented  by  defendant  With  full  knowledge 
that  the  boilers  were  to  be  sent  to  Siberia,  and 
used  on  boats  on  the  Amoor  river,  he  war- 
ranted that  they  would  generate  steam  of  200 
pounds  pressure,  with  a  certain  designated  con- 
sumption of  fuel.  They  failed  to  do  so,  and  in 
Siberia  at  least  were  of  no  value.  The  boilers 
were  to  be  tested  in  defendant's  shop,  and  when 
satisfactory  were  to  be  taken  down  and  deliv- 
ered at  the  wharf  in  San  Francisco  for  ship- 
ment. Plaintiff  had  returned  to  Siberia  before 
shipment  was  made.  Held,  that  plaintiff  was 
not,  as  a  matter  of  law,  wanting  in  diligence 
in  not  discovering  the  breach  of  warranty  un- 
til the  boilers  were  attempted  to  be  used  in 
Siberia;  and,  nnder  the  rule  that  the  time  to 
which  the  warranty  refers  is  the  time  when 
the  breach  thereof  is,  or  with  due  diligence 
might  be,  discovered  by  the  purchaser,  plaintiff 
was  entitled  to  receive  compensation  for  his 
damages,  with  reference  to  values  in  Siberia. 

[Ed.  Note— For  cases  in  point  see  Cent.  Dig. 
vol.  43,  Sales,  I  1287.] 

3.  Same  —  Damages  —  Interest  —  Breach  of 
Contract  Involving  Unliquidated  Dam- 
ages. 

The  damages  not  being  certain  on  the  face 
of  the  contract  and  being  ascertainable  only 
upon  evidence  as  to  values  in  Siberia,  interest 
should  not  be  allowed. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  43,  Sales,  §  1293.] 

4.  Same  — Breach  of  Warranty  —  Fraud  — 
Pleadings  — Sufficiency  of  Fraud— "Ac- 
tual Fraud." 

In  an  action  for  breach  of  warranty  of 
the  quality  of  boilers  purchased,  allegations 
that  defendant  represented  the  boilers  to  be  a 
great  improvement  over  all  other  boilers,  and 
that  they  were  superior  to  all  other  boilers,  and 
were  able  to  perform  the  work  for  which  they 
were  to  be  made,  are  allegations  of  the  state- 
ment of  opinion  and  "puffing,"  and  are  not  suffi- 
cient to  sustain  a  judgment  for  interest  under 
Civ.  Code.  |  3288,  providing  that  in  an  ac- 
tion for  fraud,  interest  may  be  given  in  the 
discretion  of  the  jury,  especially  where  the 
complaint  does  not  allege  that  the  statements 
were  made  with  intent  to  deceive  plaintiff  or 
induce  him  to  enter  into  the  contract ;  Civ. 
Code,  |  1572,  defining  "actual  fraud,"  in  con- 
nection with  the  consent  of  parties  to  a  con- 
tract, as  an  act  committed  by  a  party  to  a  con- 
tract with  intent  to  deceive  another  party  there- 
to, or  to  induce  him  to  enter  into  the  con- 
tract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  157-158.] 
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Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  C.  B.  Krasilnlkoff  against  P.  F. 
Dundon.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Order  affirmed.  Judgment  modified 
and  affirmed. 

Mullany,  Grant  &  Gushing,  Garrett  W. 
McEnerney,  and  Cushlng,  Grant  &  Cusblng, 
for  appellant.   J.  N.  Young,  for  respondent. 

HALL,  J.  Appellant  takes  the  position 
that  the  action  is  one  for  damages  for  breach 
of  warranty  as  to  the  efficiency  of  two  cer- 
tain boilers  manufactured  by  defendant  for 
plaintiff.  He  concedes  that  the  evidence  sus- 
tains the  finding  of  the  court  that  there  was 
a  breach  of  such  warranty,  but  insists  that 
the  evidence  does  not  sustain  the  finding  as 
to  the  amount  of  the  damages.  The  boil- 
ers were  constructed  at  San  Francisco,  un- 
der a  contract  which  required*  them  to  be 
delivered  at  the  wharf  in  San  Francisco,  but 
it  was  well  understood  by  defendant  that 
they  were  to  be  sent  to  and  used  .at  a  place 
on  the  Amoor  river  in  Siberia,  13,000  miles 
from  San  Francisco.  The  court  found  that 
the  plaintiff  had  been  damaged  in  the  sum 
of  $7,200,  the  price  be  paid  for  the  boilers, 
and  gave  him  judgment  for  such  sum,  togeth- 
er with  Interest  thereon  at  the  legal  rate 
from  the  10th  day  of  October,  1900. 

Treating  this  case  as  an  action  for  dam- 
ages for  breach  of  warranty  as  to  quality  of 
personal  property,  as  insisted  by  appellant, 
the  measure  of  damages  is  fixed  by  section 
3313  of  the  Civil  Code  as  "the  excess,  if 
any,  of  the  value  which  the  property  would 
have  had  at  the  time  to  which  tbe  warranty 
referred,  if  it  had  been  complied  with,  over 
its  actual  value  at  tbat  time."  It  is  thus 
seen  that  the  statute  does  not,  in  terms,  fix 
either  the  time  or  place  at  which  the  valua- 
tion is  to  be  made.  It  is  insisted  by  appel- 
lant that  the  damages  under  the  contract 
and  circumstances  of  this  case  should  be 
fixed  with  reference  to  values  at  San  Fran- 
cisco, and  not  with  reference  to  values  at 
the  place  in  Siberia,  to  which  the  boilers 
were  sent  and  where  they  were  to  be  used. 
There  can  be  no  doubt,  we  think,  that,  if  the 
values  in  Siberia  control,  the  evidence  amply 
justifies  the  finding  of  the  court  Plaintiff 
paid  to  the  defendant  as  the  cost  of  the  boil- 
ers $7,200  at  San  Francisco,  and  in  addition 
$3,200  freight  money  to  get  them  to  the 
place  In  Siberia  where  they  were  to  be  used. 
After  being  set  up,  and  an  attempt  made 
to  use  them.  It  was  there  found  that  they 
did  not  comply  with  the  warranty  as  to 
their  potentiality.  This  probably  was  be- 
cause the  design  or  plan  upon  which  they 
were  built  was  wrong.  Testimony  was  given 
that  they  were  of  no  value  and  were  worth- 
less. Viewing  this  testimony  as  relating  to 
their  value  In  Siberia,  It  amply  supported  the 
finding  as  to  damages  in  the  sum  of  $7,200. 


Testimony,  however,  was  given  to  the  effect 
that  changes  could  be  made  in  the  boilers  at 
San  Francisco  at  a  cost  of  $500,  which  would 
have  corrected  the  defects  in  the  boilers  so 
that  they  would  have  compiled  with  the 
warranty. 

The  general  rule  undoubtedly  Is  that  dam- 
ages, in  case  of  a  breach  of  warranty  of 
quality  of  personal  property  sold,  are  to  be 
estimated  with  reference  to  values  at  the 
time  and  place  of  delivery.  But  to  this  rule 
there  are  exceptions.  Where  personal  prop- 
erty Is  sold  on  a  warranty  to  be  used  at 
some  place  other  than  the  place  of  sale  and 
delivery,  and  this  is  known  to  the  seller, 
damages  may  be  estimated  with  reference 
to  values  at  the  place  where  the  property  is 
to  be  used.  In  such  case  the  conditions  ex- 
isting at  the  place  where  the  property  Is  to 
be  used  are  presumed  to  be  within  tbe  con- 
templation of  tbe  parties  in  making  the  con* 
tract  of  warranty.  The  rule  is  thus  stated 
in  Sutherland  on  Damages  (section  671): 
"Where  a  contract  is  made  by  one  to  furnish 
to  another  a  specific  article  of  a  designated 
description,  to  be  used  for  a  particular  pur- 
pose, or  for  use  at  another  place,  and  the 
destination,  purpose,  and  use  are  known  to 
him  who  agrees  to  furnish  it,  and  the  article 
furnished  is  defective  for  the  purpose,  and 
not  according  to  the  contract,  the  damages 
occasioned  by  reason  of  such  defects,  witb 
reference  to  the  purpose  and  place,  are  di- 
rect and  recoverable.  The  measure  is  the 
difference  between  the  value  of  the  article 
received  and  of  that  contracted  for  at  tbe 
place  and  for  the  purpose  contemplated." 
In  the  case  of  Bridge  v.  Wain,  1  Starkle,  504, 
an  action  for  damages  for  breach  of  war- 
ranty on  goods  sold  in  England  for  resale- in 
China,  it  was  held  that  damages  should  be 
assessed  with  reference  to  values  in  China. 
In  Converse  v.  Burrows,  2  Minn.  229  (Gil. 
191),  the  action  was  for  damages  for  breach 
of  warranty  of  the  quality  of  pork  sold  and 
delivered  at  Davenport,  Iowa,  but  for  use  at 
Ft.  Ridgley,  Mum.  It  was  held  that  the 
damages  were  to  be  assessed  with  reference 
to  values  at  the  place  where  the  pork  was 
to  be  used.  The  court  cited  Bridge  v.  Wain, 
supra,  and  said,  "The  general  rule  of  dam- 
ages on  a  breach  of  warranty  on  a  sale  of 
personal  property  *  •  *  is  the  difference 
between  the  article  sold  in  its  defective  con- 
dition and  the  market  value  of  the  article 
at  the  place  where  it  was  to  be  used  in  the 
condition  represented  by  the  vendor."  The 
same  principle  was  applied  In  the  case  of 
Thome  v.  McVeagh,  75  111.  81,  where  hams 
were  sold  in  Chicago  to  supply  a  customer 
of  the  purchaser  at  Salt  Lake  City.  The 
same  rule  is  supported  by  Reese  v.  Miles,  99 
Tenn.  898,  41  S.  W.  1065;  Lewis  v.  Roun- 
tree,  79  N.  0. 122,  28  Am.  Rep.  809,  and  Mess- 
more  v.  N.  Y.  Shot  &  Lead  Co.,  40  N.  Y.  422. 
In  the  case  at  bar  the  defendant  agreed  to 
make  two  boilers  for  plaintiff,  according  to  a 
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design,  originated  and  patented  by  defend- 
ant. With  full  knowledge  that  the  boilers 
were  to  be  sent  to  a  distant  point  In  Siberia, 
where  they  were  to  be  set  np  and  used  to 
operate  engines  on  boats  on  the  Amoor  river, 
he  warranted  that  they  would  generate  steam 
of  200  pounds  pressure,  with  a  certain  des- 
ignated consumption  of  fuel.  The  evidence 
shows  that  they  utterly  failed  to  do  It,  and, 
In  Siberia  at  least,  were  of  no  value.  Under 
these  circumstances  there  can  be  no  doubt 
that  plaintiff  In  fact  suffered  much  more 
damage  than  the  cost  price  of  the  boilers  in 
San  Francisco,  for  in  addition  he  paid  $3,200 
freight  money  to  get  the  boilers  to  the  place 
where  they  were  to  be  used. 

Unless  plaintiff  was  charged  with  the  duty 
of  ascertaining  in  San  Francisco  whether  or 
not  the  warranty  had  been  fulfilled,  it  would 
seem  that  the  plainest  principles  of  justice 
require  that  he  should  receive  compensation 
for  his  damages,  with  reference  to  values  in 
Siberia.  In  this  connection  it  has  been  urged 
very  earnestly  by  appellant  that  plaintiff, 
under  the  contract  and  the  circumstances 
of  this  case,  should  have  ascertained  at  San 
Francisco  whether  or  not  a  breach  of  war- 
ranty had  occurred,  at  least  to  the  extent 
that,  if  he  did  not,  he  could  only  recover 
damages  with  reference  to  conditions  and 
values  at  San  Francisco.  At  the  time  the 
contract  was  made  plaintiff  was  at  San  Fran- 
cisco. Defendant  by  the  contract  agreed 
that  "every  endeavor  shall  be  made  to  ship 
the  boilers  in  May,  1898,"  but  in  fact  did  not 
have  them  ready  for  shipment  until  about  a 
year  later  than  the  expected  time.  In  the 
meantime  plaintiff  had  returned  to  Siberia. 
The  contract  contained  a  provision  as  fol- 
lows: "Boilers  to  be  set  up  complete  in 
shop,  and  tested  to  300  lbs.  cold  water  pres- 
sure, and  all  made  tight,  and  then  steam  to 
be  got  up,  and  after  all  is  made  tight  and 
satisfactory,  take  down  and  mark  all  the 
parts,"  etc.  The  primary  purpose  of  this 
test  seems  to  be  to  ascertain  the  tightness  of 
the  joints  and  strength  of  boilers  as  to  burst- 
ing point.  At  any  rate  it  is  not  at  all  cer- 
tain that  by  such  test  the  defect  of  the  boil- 
ers as  to  the}r  potentiality  could  have  been 
ascertained.  Indeed  the  defendant  himself 
testified  that  the  test  required  by  the  con- 
tract was  made  in  his  presence,  and  he  dis- 
covered no  defect  in  the  boilers  as  to  their 
potentiality.  Yet  when  the  test  of  actual 
use  in  the  operation  of  an  engine  was  applied 
in  Siberia,  the  boilers  did  not  meet  the  re- 
quirements of  the  warranty.  After  the  boil- 
ers had  been  taken  down  and  prepared  for 
shipment,  as  required  by  the  terms  of  the 
contract,  the  only  reasonable  opportunity  of 
ascertaining  whether  or  not  the  boilers  came 
up  to  the  warranty  would  be  in  Siberia. 
This  brings  this  case  within  the  doctrine  of 
Shearer  v.  Park  Nursery  Co.,  103  Cal.  415, 
37  Pac  412,  42  Am.  St  Rep.  125,  where  It 
is  said  "that  the  time  to  which  the  warranty 
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refers  is  the  time  when  the  breach  thereof 
Is,  or  with  due  diligence  might  be,  discover- 
ed by  the  purchaser."  Under  the  facts  of 
this  case  we  cannot  say,  as  a  matter  of  law, 
that  plaintiff  was  wanting  fn  diligence  in 
not  discovering  the  breach  of  warranty  until 
after  the  boilers  were  attempted  to  be  used 
In  Siberia.  The  finding  of  the  court  that 
plaintiff  was  damaged  to  the  amount  of 
$7,200  is  therefore  sustained  by  the  evi- 
dence. 

The  court  found  the  amount  of  plaintiff's 
damages  to  be  $7,200,  together  with  legal  in- 
terest thereon  from  October  10,  1900,  for 
which  judgment  was  entered  accordingly. 
Appellant  insists  that,  this  being  an  action 
to  recover  unliquidated  damages,  no  Interest 
should  have  been  allowed  on  the  amount 
found  as  damages.  This  contention  we  think 
must  be  sustained.  The  damages  In  this  case 
were  not  certain  upon  the  face  of  the  con- 
tract, and  could  not  be  made  certain  by  cal- 
culation. They  could  not  be  determined  ex- 
cept from  evidence  as  to  values  in  Siberia. 
The  fact  that  the  court,  after  hearing  the 
evidence,  fixed  upon  the  price  paid  by  plain- 
tiff as  the  amount  of  the  damages  does  not 
show  that  the  damages,  until  so  fixed,  were 
certain  or  could  be  made  certain  by  calcula- 
tion. This  case  as  to  interest  seems  to  be 
fully  covered  by  Hewes  v.  German  Fruit  Co., 
108  Cal.  441,  39  Pac.  853,  which  was  an  ac- 
tion for  damages  for  refusal  to  accept  and 
pay  for  raisins;  and  it  was  held  that  the 
damages  to  the  seller  was  the  difference  be- 
tween the  contract  price  and  the  value  of 
the  property,  but  without  interest.  See,  also, 
Brady  v.  Wllcoxson,  44  Cal.  289;  Coburn  v. 
Goodall,  72  Cal.  498,  14  Pac.  490,  1  Am.  St 
Rep.  75;  Cox  v.  McLaughlin,  76  Cal.  60, 
18  Pac.  100,  9  Am.  St.  Rep.  164;  Ferrea  v. 
Chabot  121  Cal.  233,  53  Pac.  689,  1092.  Re- 
spondent urges  that  the  judgment  for  inter- 
est may  be  sustained  under  section  8288  of 
the  Civil  Code,  upon  the  theory  that  the  com- 
plaint alleges  fraud.  The  allegations  of  the 
complaint  are  not  sufficient  to  sustain  a  com- 
plaint for  fraud.  The  allegations  relied  on 
are  purely  as  to  matters  of  opinion,  and  are 
not  sufficient  to  charge  a  fraud.  Rendell  v. 
Scott  70  Cal.  514,  11  Pac.  779;  Nounnan  v. 
Sutter  County  Land  Co.,  81  Cal.  1,  22  Pac 
515,  6  L.  R.  A.  219.  In  Rendell  v.  Scott, 
supra,  the  allegations  relied  on  to  support 
a  charge  of  fraud  were  that  certain  land  was 
the  best  ranch  In  lone  valley,  and  was  very 
rich  and  productive,  and  would  produce  50 
bushels  of  wheat  to  the  acre,  that  a  portion 
was  good  alfalfa  land,  and  that  another  por- 
tion was  rich  in  mineral  deposits,  all  of 
which  were  said  to  be  merely  matters  of 
opinion.  In  the  case  at  bar  the  allegations 
pertinent  to  this  question  are  that  defend- 
ant represented  that  the  boiler  In  question 
was  a  great  improvement  upon  all  other 
boilers,  and  was  superior  to  all  other  boilers, 
and  was  able  to  perform  the  work  for  which 
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it  was  to  be  made.  All  of  this  was  clearly 
matter  of  opinion  and  "puffing."  Besides,  the 
complaint  falls  to  allege  that  any  of  these 
statements  were  made  with  Intent  to  de- 
ceive plaintiff,  or  to  induce  him  to  enter  into 
the  contract  Civ.  Code,  |  1572.  The  com- 
plaint does  not  state  a  case  of  fraud,  and 
the  judgment  for  interest  cannot  be  support- 
ed on  tbat  theory,  and  the  judgment  should 
be  modified  by  reducing  the  same  to  the  sum 
of  $7,200,  as  of  the  date  of  the  entry  of  said 
judgment. 

There  are  no  other  questions  that  merit  - 
discussion. 

The  order  denying  the  motion  for  a  new 
trial  is  affirmed,  and  the  judgment  is  modi- 
fied, as  of  the  date  of  the  entry  thereof,  to 
wit,  March  7,  1908,  so  as  to  read  as  follows: 
"Wherefore,  by  reason  of  the  law  and  the 
finding  aforesaid,  It  is  ordered,  adjudged, 
and  decreed  that  O.  Krasilnikoff,  plaintiff, 
have  and  recover  from  P.  F.  Dundon,  de- 
fendant, the  sum  of  $7,200,  with  Interest 
thereon  at  the  rate  of  7  per  cent  per  annum, 
from  this  7th  day  of  March,  1903,  until  paid, 
together  with  said  plaintiff's  costs  and  dis- 
bursements incurred  in  this  action,  amount- 
ing to  the  sum  of  $89" ;  and,  as  so  modified, 
the  judgment  is  affirmed. 

Defendant  recovers  his  costs  of  this  ap- 
peal. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


PEOPLE  v.  EVERETT.  (Or.  72.) 
(Court  of  Appeal,  Third  District  California. 
June  24,  1908.) 

1.  Criminal  Law— Bill  of  Exceptions— Ex- 
tending Time  fob  Presentation  —  Juris- 
dictional Requirements— Waiver. 

The  requirements  of  Pen.  Code,  8  1174,  that 
extension  of  time  for  presentation  of  bill  of  ex- 
ceptions may  be  had  only  on  affidavit  and  two 
days'  written  notice,  if  jurisdictional,  as  has 
been  held,  cannot  be  waived,  as  jurisdiction  can- 
not be  conferred  by  consent. 

2.  Prohibition— Remedy  bt  Appeal. 

Prohibition  Is  not  the  proper  remedy  to  pre- 
vent settlement  of  a  bill  of  exceptions,  on  the 
ground  that  the  extension  of  time  for  presenting 
the  same  waa  without  compliance  with  juris- 
dictional requirements ;  there  being  an  adequate 
remedy  by  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Prohibition,  i  5.] 

3.  Criminal  Law— Presenting  Bill  of  Ex- 
ceptions—Relief fbom  Default. 

Code,  Civ.  Proc  i  473,  authorizing  relief  to 
a  party  from  his  default  through  mistake  or 
inadvertence,  applies  where  he  procured  exten- 
sion of  time,  in  a  criminal  case,  for  presenting 
bill  of  exceptions,  without  compliance  with  the 
jurisdictional  requirements  of  an  affidavit  and 
written  notice. 

Petition  by  the  people,  on  the  relation  of 
the  district  attorney  of  Calaveras  county,  for 
writ  of  prohibition  against  Luther  Everett,  to 
restrain  settlement  of  bill  of  exceptions  in 
the  case  of  the  people  against  Luther  Everett 
Denied. 
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James  Keith,  Dist  Atty.,  for  the  People. 
Sollnsky  &  Wehe,  John  Hancock,  Snyder  & 
Snyder,  and  C.  B.  McLaughlin,  for  respond- 
ent 

BURNETT,  J.  This  is  a  proceeding  Insti- 
tuted by  the  district  attorney  of  Calaveras 
county  to  secure  a  writ  of  prohibition  re- 
straining the  judge  of  the  superior  court  of 
said  county  from  settling  a  bill  of  exceptions 
in  the  above-entitled  cause.  The  application 
is  based  upon  the  ground  tbat  the  said  judge 
extended  the  time  within  which  defendant 
might  prepare  and  present  his  bill  beyond  the 
statutory  period,  and  that  "neither  the  de- 
fendant nor  his  counsel  nor  any  person  in  his 
behalf  either  made,  or  presented,  or  filed, 
as  required  by  section  1174  of  the  Penal 
Code,  any  affidavit  of  any  kind  or  character 
with  the  judge  of  the  said  superior  court  or 
with  the  district  attorney,  or  with  any  per- 
son for  said  judge,  showing  any  necessity  or 
reason  for  any  extension  of  time  within 
which  to  prepare  and  present  said  bill  of  ex- 
ceptions, and  that  neither  the  defendant  nor 
his  counsel,  nor  any  person  on  his  behalf,  no- 
tified or  served  upon  the  district  attorney  any 
notice  of  any  kind  or  character  at  any  time 
prior  or  subsequent  to  the  securing  of  the 
order  extending  the  time  In  which  to  pre- 
pare and  present  said  bill  of  exceptions." 
There  were  three  separate  orders  made,  the 
first  extending  the  time  for  30,  the  second 
for  10  additional,  and  the  third  for  4  more 
days,  and  the  bill  was  actually  presented  23 
days  after  the  statutory  period  had  expired. 
Section  1174  of  the  Penal  Code  provides: 
"The  time  specified  In  this  section  and  section 
eleven  hundred  and  seventy-one,  within  which 
the  draft  of  a  bill  of  exceptions  must  be  pre- 
sented to  the  judge  or  delivered  to  the  clerk, 
may  be  extended  for  a  reasonable  period  by 
the  trial  judge,  or  in  his  absence  from  the 
county  or  inability  to  act  by  a  Justice  of  the 
Supreme  Court,  but  only  for  good  cause  and 
upon  affidavit  showing  the  necessity  therefor, 
presented  upon  written  notice  of  at  least  two 
days  to  the  adverse  party  who  shall  have  the 
right  to  file  counter  affidavits." 

The  contention  of  respondent  is  that  there 
was  a  substantial  compliance  with  the  re- 
quirement of  the  statute  in  that  the  district 
attorney  was  present  in  court,  and  consented 
to  the  continuance,  and  that  good  cause  was 
shown  to  the  court,  although  not  by  affidavit, 
why  the  order  should  be  made.  It  is  as- 
serted that  the  requirement  that  the  district 
attorney  be  given  2  days'  notice  is  for  the 
protection  of  this  official,  and  that  the  affi- 
davit is  for  the  benefit  of  the  court,  and  that 
an  opportunity  to  make  a  timely  objection, 
If  no  advantage  is  taken  of  it,  constitutes 
a  waiver  of  these  requirements.  It  was  held, 
however,  by  this  court  In  People  v.  Blls,  3 
Oal.  App.  809,  84  Pac.  676,  and  People  v. 
Simmons  (Cal.  App.)  95  Pac.  48,  that  these 
requirements  are  jurisdictional.  If  so,  they 
cannot  be  waived,  and  it  is  well  settled  that 
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jurisdiction  cannot  be  conferred  by  consent. 
In  People  v.  Soto  (Oal.  App.)  96  Pac.  913,  Mr. 
Justice  Taggart,  of  the  District  Court  of  Ap- 
peal of  the  Second  District,  expresses  a  some- 
what different  view,  in  which  Presiding  Jus- 
tice Allen  concurs,  as  follows:  "The  court  be- 
ing in  session,  the  counsel  (or  the  respective 
parties  being  present,  and  the  district  attorney 
making  a  statement  of  the  facts  relative  to 
the  possibility  of  having  the  record  of  the 
proceedings  upon  the  trial  transcribed  in 
time  to  prepare  the  bill,  this  was  a  statement 
of  fact  which  the  court  was  entitled  to  con- 
sider as  a  showing  of  cause  and  equivalent 
to  the  affidavit  required  by  section  1174. 
The  district  attorney  being  present  and  con- 
senting to  the  order,  when  there  was  still 
Abundant  time  for  the  defendant  to  comply 
with  the  statutory  provision  as  to  service  of 
notice,  was  a  waiver  of  service  of  notice, 
and  gave  the  court  jurisdiction."  My  own 
judgment,  however,  yields  assent  rather  to 
the  views  expressed  in  the  concurring  opinion 
of  Mr.  Justice  Shaw.  To  say  that  in  that 
case  or  in  this  there  was  a  substantial  com- 
pliance with  the  provisions  of  the  statute  Is 
to  declare,  It  seems  to  me,  that  the  opinion 
of  the  judge  as  to  what  is  necessary  to  give 
the  court  jurisdiction  is  to  be  substituted  for 
the  will  of  the  Legislature,  and  that  the  lat- 
ter did  not  mean  what  Its  plain  language  im- 
ports. This  would  be  a  judicial  usurpation 
of  the  legislative  function.  The  requirements 
are  simple,  within  the  legislative  authority, 
are  provided  for  a  wise  purpose,  and  they 
should  be  observed. 

But  it  has  been  held  that  prohibition  is 
not  the  proper  remedy.  As  pointed  out  in 
the  said  concurring  opinion  In  the  Soto  Case, 
supra,  petitioner  has  an  adequate  remedy  by 
appeal.   'Lindley  v.  Superior  Court,  141  Cal. 


220,  74  Pac.  765;  Cross  v.  Superior  Court, 
2  Cal.  App.  342,  83  Pac.  815 ;  Hayes  v.  Board 
of  Trustees,  etc.  (CaL  App.)  92  Pac.  492. 

Again,  basing  its  action  upon  affidavits  fil- 
ed on  behalf  of  defendant,  the  court  made 
an  order  relieving  him  of  his  default,  as 
provided  In  section  473  of  the  Code  of  Civil 
Procedure.  It  was  held  In  the  Soto  Case, 
supra,  that  said  section  Is  applicable  to  pro- 
ceedings of  this  character,  and  while  the 
neglect  of  defendant  to  comply  with  the  re- 
quirement of  the  statute  in  presenting  the 
.bill  of  exceptions  is  manifest,  we  cannot  say 
It  was  inexcusable,  or  that  the  trial  court 
abused  Its  discretion  In  setting  aside  the  de- 
fault 

The  alternative  writ  is  dismissed,  and  the 
petition  denied. 

I  concur:  HART,  J. 

CHIPMAN,  P.  J. 
I  concur. 

In  People  v.  Blls  the  question  as  to  whether 
prohibition  Is  the  appropriate  remedy  in  such 
a  case  as  this  was  not  pressed  nor  was  it 
seriously  considered  by  the  court  The  main 
object  of  both  parties  was  to  obtain  a  con- 
struction of  the  statute  for  the  first  time 
brought  to  the  attention  of  the  appellate 
court 

There  is  a  growing  disposition,  which  should 
not  be  encouraged,  to  take  advantage  of  orig- 
inal writs,  notwithstanding  that  by  an  ap- 
peal a  plain,  speedy  and  adequate  remedy 
is  furnished. 

There  are  no  special  or  peculiar  circum- 
stances In  the  present  case  which  should  take 
it  out  of  the  operation  of  the  rule  governing 
the  issuance  of  the  writ 
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CENTRAL  OIL  CO.  OF  LOS  ANGELES  ▼. 
SOUTHERN  REFINING  CO. 
(L.  A.  2,073.) 

(Supreme  Court  of  California.   Aug.  17,  1906.) 

1.  Contracts— Construction— Breach  —  Ef- 
fect— "Void  and  of  No  Effect." 

Under  Civ.  Code.  |§  1511,  1512,  1514,  de- 
darinp  what  acts  shall  excuse  performance,  and 
providing  that,  where  performance  is  prevented 
by  the  creditor,  the  debtor  is  entitled  to  all  the 
benefits  which  he  would  have  obtained  if  the  ob- 
ligation had  been  performed  by  both  parties, 
etc..  a  provision  in  a  contract  for  the  sale  and 
purchase  of  a  designated  quantity  of  oil,  as  or- 
dered by  the  bnyer  from  month  to  month,  that 
■  violation  thereof  shall  render  the  agreement 
"void  and  of  no  effect,"  only  means  that  a  par- 
ty, by  violating  the  contract,  loses  his  rights 
under  it,  but  the  contract  remains  in  force  to 
protect  the  rights  of  the  other  party,  who  may 
maintain  an  action  for  damages  for  such  viola- 
tion. 

I  [Ed.  Note.— For  other  definitions,  see  Words 
1     and  Phrases,  vol.  8,  pp.  7339-7340.] 

2.  Sales — Contracts — Construction. 

A  contract  for  the  sale  and  purchase  of 
from  00,000  to  108.000  barrels  of  oil,  to  be  de- 
livered as  ordered  by  the  buyer,  provided'  that 
cot  less  than  5,000  nor  more  than  9,000  barrels 
shall  be  delivered  in  any  month,  requires  the 
buyer  to  take  a  minimum  of  5,000  barrels  each 
month,  and  the  buyer,  ordering  the  maximum 
cnantity  during  certain  months,  is  not  relieved 
from  the  necessity  of  purchasing  the  minimum 
I     quantity  in  succeeding  months. 

1  Damages  —  Interest  —  Lost  Profits  — 

Breach  of  Contract. 

Under  Civ.  Code,  §  3287,  providing  that 
cue  entitled  to  damages  capable  of  being  made 
eertain  by  calculation  is  entitled  to  interest, 
from  the  day  the  right  to  recover  vested  in  him, 
a  teller  in  a  contract  for  the  sale  of  oil  to  be 
delivered  monthly,  as  ordered  bv  the  buyer,  is 
nritled  to  interest  on  the  profits  lost  by  the 
,  bnyer  failing  to  take  the  oil  in  accordance  with 
'h*  contract,  to  be  reckoned  from  the  date  of  the 
eiinjt  of  the  complaint  in  an  action  by  the  seller. 

rEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
isl.  15.  Damages,  f  141.] 

4.  Sales — Validity— Existence  of  Subject  - 

|  Matter. 

A  contract  for  the  sale  and  purchase  of  oil 
produced  from  the  seller's  wells,  to  be  delivered 
a«  ordered  by  the  buyer,  provided  that  not  less 
tan  5.000  nor  more  than  9.000  barrels  shall  be 
delivered  in  any  month  during  the  term  of  the 
contract,  which  shall  commence  on  a  designated 
date  and  continue  monthly  for  one  year,  is  an 
agreement  to  sell  and  deliver  in  the  future,  and 
»  authorised  by  Civ.  Code,  §§  1726.  1729.  1730, 

i  1754.  providing  that  any  property  which,  if  In 
*T»tenoe.  may  be  the  subject  of  sale,  may  be 
'lie  subject  of  an  agreement  of  sale,  whether 
a  existence  or  not,  etc,  and  is  not  void  under 
action  1722,  declaring  that  the  subject  of  sale 
CTst  be  property,  the  title  to  which  can  be  im- 
mediately transferred. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  43,  Sales,  i  21.] 

Department    2.     Appeal   from  Superior 
Court,  Los  Angeles  County;   G.  A.  Gibbs, 
|  Jodge- 

Action  by  the  Central  Oil  Company  of  Los 
j     Angeles  against  the  Southern  Refining  Com- 
1     pmnjr.    From  a  judgment  for  plaintiff,  and 
£A  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Affirmed. 
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McNutt  ft  Hannon  and  B.  M.  Marble,  for 
appellant.  Percy  R  Wilson  and  W.  W.  Mid- 
dlecoff,  for  respondent. 

HENSHAW,  J.  Plaintiff  and  defendant 
entered  into  a  contract  whereby  plaintiff 
agreed  to  deliver  to  defendant  oil  produced 
from  plaintiff's  wells,  as  follows:  "From 
sixty  thousand  (60,000)  to  one  hundred  eight 
thousand  (106,000)  barrels  of  forty-two  (42) 
gallons  each,  to  be  delivered  as  ordered  by 
second  party  (Southern  Refining  Company), 
within  one  year  from  the  first  day  of  July, 
1904,  provided  that  not  less  than  five  thou- 
sand (5,000)  nor  more  than  nine  thousand 
(9,000)  barrels  shall  be  delivered  in  any 
month  during  the  term  of  this  contract. 
*  •  *  This  contract  shall  commence  with 
the  1st  day  of  July,  1904,  and  continue 
monthly  thereafter  for  the  period  of  one 
year  and  the  violation  of  any  of  the  terms 
or  conditions  thereof  by  either  party  hereto 
shall  work  a  forfeiture  thereof,  and  this 
agreement  shall  thereupon  become  void  and 
of  no  effect"  Plaintiff  sued  for  damages 
for  breach  of  this  contract,  the  breach  con- 
sisting in  the  failure  and  refusal  of  defend- 
ant to  take  the  oil  In  accordance  with  the 
terms  of  the  contract  The  court  found  the 
breach,  and  awarded  damages  based  upon 
the  difference  between  the  contract  price  of 
the  oil  and  the  market  price  of  oil  at  plain- 
tiff's wells  for  the  months  during  which  de- 
fendant refused  to  take  plaintiff's  product 

Upon  appeal  appellant's  first  and  principal 
contention  is  that  by  force  of  the  terms  of 
the  contract  Itself,  when  defendant  violated 
It,  the  agreement  became  "void  and  of  no 
effect"  that  this  provision  means  that  the 
violation  terminated  the  contract,  and  that 
consequently  plaintiff  had  no  right  of  recov- 
ery under  It  Clearly  appellant  misconstrues 
the  force  of  the  language  upon  which  It  re- 
lies. That  language  means  that,  by  a  viola- 
tion of  the  terms  of  the  contract,  the  rights 
of  the  party  violating  it  cease,  and,  as  to  that 
party  and  to  that  extent  the  agreement  be- 
comes void  and  of  no  effect.  It  would  be  an 
extraordinarily  unreasonable  construction  to 
give  the  language  the  meaning  for  which  ap- 
pellant contends.  It  would  work  the  destruc- 
tion of  the  contract  Itself  and  leave  this  sol- 
emn writing  as  an  expression  of  the  mere 
whim  of  the  parties,  for  "a  promise  which  is 
made  conditional  upon  the  will  of  the  prom- 
isor is  generally  of  no  value,  for  one  who 
promises  to  do  a  thing  only  If  it  pleases  him 
to  do  It  is  not  bound  to  perform  it  at  all." 
9  Cyc.  of  L  ft  P.  p.  618.  Performance  by 
the  party  not  in  fault  1b  always  excused  by 
the  wrongful  refusal  to  perform  by  the  other 
party.  The  rights  of  the  party  In  fault 'come 
to  an  end,  but  the  contract  is  nevertheless 
kept  In  force  so  as  to  protect  the  rights  of 
the  innocent  party  and  to  enforce  the  obliga- 
tions of  the  delinquent  party.  Civ.  Code, 
§§  1511,  1512,  1514.  Such  has  uniformly 
been  the  construction  put  upon  language  such 
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as  this  when  found  in  contracts.  Wilcoxson 
v.  Stltt,  66  Cal.  596,  4  Pac.  629,  52  Am.  Rep. 
310;  Manclns  v.  Sergeant,  5  Cow.  (N.  Y.) 
271,  note;  Dana  v.  St  Paul  Investment  Co., 
42  Minn.  196,  44  N.  W.  55;  Westervelt  v. 
Hulskamp,  101  Iowa,  202,  70  N.  W.  125; 
Raymond  v.  Caton,  24  111.  123. 

The  court  construed  the  contract  as  re- 
quiring defendant  to  take  a  minimum  of  5,- 
000  barrels  of  oil  each  month,  and  refused 
to  allow  any  excess  over  the  5,000  barrels 
which  defendant  might  have  taken  in  any 
month  to  be  considered  as  applicable  to  the 
purchases  of  succeeding  months.  To  Illus- 
trate, if  defendant  had  used  40,000  barrels 
in  the  first  six  months,  the  minimum  which 
it  was  required  to  use  being  only  80,000  bar- 
rels, the  court  refused  to  treat  the  excess  of 
10,000  barrels  as  covering  purchases  for  the 
two  succeeding  months.  In  this  we  think  the 
court  was  clearly  right.  Defendant  was  en- 
titled to  purchase  up  to  the  amount  of  9,000 
barrels  every  month,  but  the  fact  that  It 
purchased  9,000  barrels  for  two  or  three  or 
four  months,  when  perchance  the  price  of 
oil  was  high,  would  not  relieve  It  from  the 
necessity  of  purchasing  5,000  barrels  for  each 
succeeding  month,  when  perchance  the  price 
of  oil  had  fallen  below  the  contract  price. 
In  making  its  computations  the  court  seems 
to  have  fallen  Into  a  clerical  error  amounting 
to  $250.  In  other  words,  it  found  the  lost 
profits  of  plaintiff  to  be  $6,500,  when  the 
lost  profits  were  actually  $6,250.  Respondent 
contends  that  it  was  entitled  to  Interest  from 
the  date  of  the  filing  of  the  complaint  upon 
the  $6,250  actual  profit,  and  that  this  interest 
far  exceeds  the  $250  allowed.  Respondent's 
contention  In  this  respect  is  sound.  Civ. 
Code,  8  3287;  Cutting  Fruit  Packing  Co.  v. 
Canty,  141  Cal.  692,  75  Pac.  564. 

The  final  contention  of  appellant  is  that 
the  sale  was  void  under  sections  1722  and 
1730  of  the  Civil  Code;  It  purporting  to  be  a 
sale  of  property  In  esse,  but  the  contract  on 
its  face  is  clearly  an  agreement  to  sell  and 
deliver  in  the  future.  Such  a  contract  is  ex- 
pressly authorized  by  sections  1726,  1729, 
1730,  and  1754  of  the  Civil  Code.  Section 
1780  provides  that  any  property  which,  If  in 
existence,  might  be  the  subject  of  sale,  may 
be  the  subject  of  an  agreement  of  sale, 
whether  in  existence  or  not. 

For  which  reasons  the  judgment  and  order 
appealed  from  are  affirmed. 

We  concur:  BEATTT.C.J.;  LORIGAN,  J. 


STRONG  et  al.  v.  BALDWIN  et  al.    (L.  A 
2,069.) 

(Supreme  Court  of  California.    Aug.  17,  1908.) 

1.  Waters  and  Wateb  Courses — Riparian 
Rights— Conveyances. 

Where  a  tract  of  land  abuts  ou  a  stream 
and  a  parcel  thereof  not  contiguous  to  the 
stream  is  conveyed  by  the  owner,  the  riparian 
right  of  the  portion  so  conveyed  may  also  be 


conveyed ;  and,  when  that  Is  done,  the  riparian 
right  remains,  and  is  parcel  of  the  land. 
2.  Same. 

Where  a  tract  of  land  abutting  on  a  stream 

is  partitioned  in  court  proceedings,  aad  appro- 
priate provision  for  riparian  rights  is  made  in 
the  decree  as  to  the  parcels  allotted  thereby 
which  do  not  abut  on  the  stream,  the  riparian 
rights  remain  and  constitute  a  parcel  of  the 
land  so  allotted. 
8.  Same. 

An  owner  of  land  abutting  on  a  stream  con- 
veyed parcels  not  abutting  thereon  by  deeds  pur- 
porting to  convey  with  the  land  "the  same  rights 
to  the  use  of  water  that  appertained"  to  the 
land  in  the  hands  of  the  owner,  or  by  deeds 
conveying  the  land  "together  with  the  water 
rights  and  privileges  as  pertaining  to  the  settle- 
ment of"  the  grantor,  etc.  The  lands  conveyed 
were  dependent  for  water  on  the  stream.  Held. 
that  the  deeds  made  the  riparian  rights  parcel 
to  the  land  conveyed,  and  such  rights  passed  as 
such  in  all  subsequent  conveyances  of  the  land. 

4.  Same. 

Where  land  conveyed  abutted  on  a  river,  no 
special  provision  was  necessary  to  carry  the  ri- 
parian right*. 

5.  Same. 

An  owner  conveyed  land  abutting  on  a  riv- 
er.   A  decree  of  partition  allotted  with  each 

Krcel  of  land  "all  riparian  rights  and  privi- 
jes'."  Held,  that  parcels  of  land  not  abutting 
on  the  stream  were  entitled  to  riparian  rights 
as  parcels  of  the  land. 

6.  Same— Water  Rights — Acquisition — Pre- 
scriptive Rights— Evidence — Sufficien- 
cy. 

Evidence  held  to  justify  a  finding  that  own- 
ers of  land  had  prior  to  a  designated  year  ac- 
quired by  prescription  title  to  a  ditch  over  the 
land  of  another,  together  with  the  right  to  con- 
duct through  it  a  designated  quantity  of  water 
for  purposes  of  irrigation. 

7.  Adverse  Possession— Payment  or  Taxes 
—Necessity— Statutes. 

Where  a  title  by  prescription  was  complete 
prior  to  the  amendment  of  1878  to  Code  Civ. 
Proc  §  325,  making  the  payment  of  taxes  an 
element  of  adverse  possession,  the  amendment 
has  no  application. 

8.  Waters  and  Water  Courses— Prescrip- 
tive Rights— Extinguishment. 

Owners  of  land  acquired  by  prescription 
title  to  an  irrigation  ditch  through  the  land  of 
a  third  person,  with  a  right  to  conduct  through 
it  a  designated  quantity  of  water.  The  third 
person  subsequently  executed  leases  of  the  right 
to  carry  water  through  the  ditch,  which  leases 
were  signed  by  persons  purporting  to  represent 
the  owners  of  the  land  irrigated  from  the  ditch, 
but  who  were  not  connected  with  the  owners. 
The  leases  were  for  a  nominal  rent.  Other 
leases  were  executed  to  and  signed  by  persons 

Jurporting  to  act  as  water  commissioners  for  a 
[strict  for  a  mere  nominal  rent,  and  other  leases 
were  executed  to  a  corporation  organized  for 
the  irrigation  of  lands.  The  owners  were  in 
possession  of  the  property  at  the  time  of  the 
execution  of  all  the  leases.    Held,  that  their 

6rescriptive  rights  were  not  extinguished  under 
!iv.  Code,  5  811.  providing  that  a  servitude  is 
extinguished  by  disuse  for  the  period  prescribed 
for  acquiring  title  by  enjoyment,  etc. 

9.  Landlord  and  Tenant  —  Estoppel  of 
Lessee  to  Assert  Title  as  Against  Les- 
sor—Application of  Doctrine. 

An  owner  of  realty  accepting  a  leaRe  there- 
of from  a  claimant  thereto,  while  he  himself  is 
in  possession,  and  who  has  not  at  any  time  re- 
ceived the  possession  from  the  lessor,  is  not  es- 
topped by  the  lease  from  asserting  his  title  as 
against  the  lessor,  and  this  rule  applies  in  cases 
of  water  rights. 

fEfl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §  154.] 
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10.  Easements  —  Acquisition  —  Prescrip- 
tion—Extinguishment. 

A  title  by  prescription  is  as  effectual  and 
complete  as  one  obtained  by  a  conveyance,  and, 
unless  extinguished  by  virtue  of  special  statu- 
tory provisions  like  Civ.  Code,  8  811,  prescrib- 
ing the  conditions  for  the  extinguishment  of  a 
servitude,  continues  until  conveyed  by  the  pos- 
sessor or  lost  by  another  adverse  possession  for 
the  required  time. 

11.  Waters  and  Water  Courses— Prescrip- 
tion—Rights  Acquired. 

Owners  of  land  acquired  by  prescription 
title  to  an  irrigation  ditch  over  the  land  of  an- 
other, with  a  right  to  carry  through  it  a  speci- 
fied quantity  of  water.  The  third  person  sub- 
sequently claimed  to  be  the  owner  of  the  ditch, 
and  executed  leases  therefor.  The  owners  were 
in  possession  of  the  property  at  the  time  of  the 
execution  of  the  leases,  and  never  entered  into 
possession  under  the  third  person.  Held  that, 
though  the  effect  of  the  leases  might  be  to  pre- 
vent the  acquiring  of  title  by  prescription,  they 
did  not  operate  to  divest  a  title  acquired  by  pre- 
scription. 

12.  Same— Issues— Decree. 

Where  the  real  object  of  a  suit  was  to  ob- 
tain a  decree  declaring  that  certain  parties  were 
without  any  right  to  the  waters  of  a  stream, 
and  persons  not  parties  to  the  action  owned 
land  bordering  on  the  stream,  and  the  evidence 
was  not  sufficient  to  enable  the  court  to  deter- 
mine the  relative  rights  of  the  parties  to  the 
waters  of  the  stream,  the  court  did  not  err  in 
refusing  to  determine  the  quantity  of  water  the 
respective  parties  were  entitled  to  use  as  ri- 
parian owners. 

13.  Same. 

Where  a  judgment  did  not  purport  to  de- 
fine the  extent  of  the  riparian  rights  in  a 
stream,  the  question  whether  the  allegations  in 
the  pleadings  were  sufficiently  certain  as  to  the 
extent  of  the  riparian  rights  was  immaterial. 

14.  Sake. 

In  a  suit  to  obtain  a  decree  enjoining  a 
party  from  interfering  with  the  use  of  an  ir- 
rigation ditch,  a  pleading  which  clearly  sets 
forth  the  facts  constituting  the  basis  of  the 
claims  of  the  parties  to  the  waters  of  the  stream 
and  the  right  to  have  the  same  pass  through  the 
ditch  is  sufficient,  though  it  is  uncertain  wheth- 
er the  parties  are  entitled  to  the  waters  as  ri- 
parian owners  or  by  adverse  use. 

In  Bank.  Appeal  from  Superior  Court, 
Lob  Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  Harriet  W.  R.  Strong  and  anoth- 
er against  E.  J.  Baldwin  and  another,  in 
which  E.  J.  Baldwin  filed  a  cross-complaint 
against  plaintiffs  and  others.  From  a  judg- 
ment for  plaintiffs  and  cross-defendants,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.  Affirmed. 

See  137  Cal.  432,  70  Pac.  288. 

Works,  Lee  &  Works,  for  appellants.  C.  L. 
Batcheller,  J.  S.  Chapman,  and  Ward  Chap- 
man, for  respondents. 

ANGELLOTTI,  J.  This  action  was  insti- 
tuted by  Harriet  W.  R,  Strong  and  Julius  B. 
Conn,  the  owners  of  certain  parcels  of  land 
in  the  Rancho  Paso  de  Bartolo  Viejo,  some- 
times known  and  hereinafter  designated  as 
the  "Ranchito,"  in  Los  Angeles  county,  against 
E.  J.  Baldwin  and  H.  A.  Unruh  (who  is  sim- 
ply an  agent  of  said  Baldwin  and  has  no  oth- 
er interest  in  the  subject-matter  of  the  litiga- 
tion), to  obtain  a  decree  enjoining  them  from 
interfering  with  plaintiffs  in  their  use  and 
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control  of  a  certain  water— ditch  known  as 
the  "Rincon  ditch,"  connecting  with  the  San 
Gabriel  river  at  a  point  on  the  Rancho  La 
Puente,  which  Is  owned  by  Baldwin,  nnd  ex- 
tending for  a  distance  of  about  a  mile  on 
said  Rancho  La  Puente  to  and  into  said  Ran- 
chito, and  used  by  various  property  owners 
In  said  Ranchito  for  obtaining  water  for  ir- 
rigation and  domestic  purposes,  and  also  en- 
joining them  from  Interfering  with  plaintiffs 
in  the  diversion  of  the  waters  of  said  river 
by  means  of  said  ditch. 

The  theory  of  the  complaint  was  that  the 
plaintiffs  and  other  owners  of  property  in 
said  Ranchito  and  their  predecessors  in  title 
had  acquired  j>y  prescription  the  ownership 
of  said  ditch  ~fbr  the  purpose  of  diverting  to 
their  lands  for  Irrigation  purposes  waters  of 
the  San  Gabriel  river  to  the  full  capacity 
of  the  ditch,  alleged  to  be  600  Inches  of  water 
measured  under  a  4-Inch  pressure,  and  the 
right  to  divert  that  amount  of  water  by 
means  of  the  ditch.  Defendants  by  their  an- 
swer denied  the  alleged  ownership  of  plain- 
tiffs and  other  owners  of  property  in  the  Ran- 
chito In  either  ditch  or  water,  alleging  Bald- 
win to  be  the  sole  owner  thereof,  and  that 
any  use  by  them  of  such  water  was  had  solely 
by  and  with  his  consent  and  for  an  annual 
rental.  Baldwin  also  filed  a  cross-complaint 
against  plaintiffs,  and  other  persons,  herein- 
after called  cross-defendants.  In  this  he 
alleged  his  ownership  of  the  Puente  Rancho 
and  other  tracts ;  that  the  same  border  upon 
and  are  riparian  to  the  San  Gabriel  river, 
and  that  all  of  the  waters  of  said  river  are 
needed  for  the  proper  irrigation  of  bis  said 
land  and  for  domestic  purposes;  that  he  Is 
the  owner  of  the  Rincon  ditch  so  far  as  the 
same  Is  on  the  Puente  Rancho;  that  the 
plaintiffs  and  cross-defendants,  owners  or 
claimants  of  real  estate  near  the  San  Gabriel 
river  but  not  riparian  thereto,  claim  to  be 
owners  of  said  ditch  and  the  waters  diverted 
thereby,  but  have  no  Interest  therein;  and 
that  their  claim  is  wholly  without  right.  He 
asked  that  they  be  required  to  show  by  what 
right  they  claimed  any  such  Interest,  and  that 
it  be  decreed  that  he  Is  the  owner  of  said 
ditch  and  all  the  waters  therein.  The  plain- 
tiffs and  cross-defendants  answered  this  cross- 
complaint,  denying  that  all  of  said  water  was 
necessary  for  the  irrigation  of  his  lands,  and 
also  denying  Baldwin's  allegations  as  to  the 
ownership  of  said  ditch  and  water,  admitting 
that  some  of  them  were  not  owners  of  land  ri- 
parian to  the  stream,  but  alleging  that  others 
of  them  were  owners  of  such  land,  without 
stating  which  of  them  owned  riparian  land 
and  which  nonriparian  land,  and  alleging 
that  they  were  the  owners  by  prescription  of 
said  ditch  with  a  right  to  divert  and  carry 
through  the  same  to  their  lands  for  purposes 
of  irrigation  the  waters  of  the  San  Gabriel 
river  to  the  full  capacity  of  the  ditch. 

Upon  a  trial  of  the  issues  thus  made,  the 
superior  court  found  that  the  ditch  was  con- 
structed by  the  predecessor  In  title  of  plain- 
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tlffa  and  cross-defendants  more  than  40  years 
before  tbe  filing  of  the  cross-complaint,  and 
that  ever  since  Its  construction  it  bad  been 
adversely  used  by  them  and  their  predeces- 
sors in  title  to  the  extent  of  Its  capacity, 
found  to  be  sufficient  to  deliver  upon  their 
lands  400  inches  of  water  measured  under  a 
4-inch  pressure  constant  flow,  for  the  purpose 
of  diverting  to  their  lands  for  irrigation  pur- 
poses the  waters  of  said  river,  and  that  they 
were  the  owners  by  prescription  of  said  ditch 
and  the  right  to  divert  therethrough,  for  ir- 
rigation and  domestic  purposes,  the  waters  of 
said  river  to  the  extent  aforesaid.  Judgment 
was  given  accordingly.  Upon  an  appeal  to 
this  court  by  defendants  and  the  cross-com- 
plainant, tills  judgment  and  an  order  denying 
a  new  trial  were  reversed.  It  was  held  up- 
on the  evidence  then  before  the  court  that 
unless  there  was  sufficient  evidence  to  support 
a  conclusion  that  the  enjoyment  of  the  ease- 
ment had  ripened  into  a  title  thereto  by  pre- 
scription prior  to  the  year  1882,  when  Bald- 
win had  become  the  owner  of  the  Puente  Ran- 
cho,  the  conclusion  of  the  trial  court  could 
not  be  upheld.  Passing  the  question  whether 
the  evidence  was  sufficient  to  sustain  a  con- 
clusion that  the  'ditch  had  been  used  prior 
to  1882  for  a  length  of  time  sufficient  to  cre- 
ate a  prescriptive  right  to  Its  use,  this  court 
held  that  the  evidence  did  not  sustain  a  find- 
ing that  It  had  been  so  used;  "to  an  extent 
sufficient  to  deliver  upon  the  lands  of  the 
respondents  400  inches  of  water  measured 
under  a  4-lnch  pressure  constant  flow."  For 
this  reason  tbe  judgment  and  order  were 
reversed.  See  Strong  v.  Baldwin,  137  Cal. 
432,  70  Pac.  288.  In  view  of  the  disposition 
of  the  case  on  the  trial,  the  question  of  ripa- 
rian rights  on  the  part  of  respondents  was  not 
discussed  by  this  court  further  than  to  point 
out.  in  speaking  of  a  demurrer  Interposed  by 
Baldwin  to  the  answers  to  the  cross-com- 
plaint on  the  grounds  of  uncertainty  and  am- 
biguity, that  a  pleading  which  simply  denied 
that  "all  of  the  said  parties  defendant  •  •  * 
are  owners  of  tracts  of  land  not  riparian  to 
the  said  stream,"  and  alleged  that  "many  of 
the  said  parties  are  the  owners  of  land 
through  which  the  said  stream  flows"  was 
uncertain  In  not  alleging  which  of  said  de- 
fendants are  the  owners  of  riparian  land  or 
the  quantity  of  water  required  for  any  of 
their  lands  as  such  riparian  owners,  and 
that  Baldwin  was  entitled,  to  have  their 
claims  in  this  regard  specifically  stated. 

Upon  tbe  going  down  of  the  remittitur,  the 
plaintifTs  and  cross-defendants  filed  amend- 
ed answers  to  such  cross-complaint,  for  the 
purpose  of  conforming  to  this  suggestion  of 
this  court.  In  these  answers,  in  addition  to 
the  former  allegations,  the  land  of  each  was 
specifically  described,  and  it  was  alleged  that 
each  was  the  owner  of  land  riparian  to  the 
stream  and  entitled  to  riparian  rights,  wheth- 
er their  tracts  actually  bordered  ui>on  the 
stream  or  not,  by  reason  of  the  fact  further 
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alleged  that  all  such  land  was  a  part  of  the 
original  Ranchlto  through  the  entire  length 
of  which  the  river  has  always  flowed,  and 
that,  In  tbe  segregation  of  said  rancbo,  the  ri- 
parian rights  of  said  rancho  were  apportion- 
ed among  the  various  tracts-  of  land.  Tbey 
further  averred  that  the  waters  of  said  river 
to  the  full  extent  of  the  capacity  of  the  ditch 
were  necessary  for  the  Irrigation  of  their 
lands  and  other  lands  in  said  Ranchlto  hav- 
ing such  riparian  rights,  the  owners  of  which 
had  not  been  made  parties. 

On  the  second  trial  the  trial  court  found  in 
accord  with  these  allegations  of  tbe  amended 
answers.  The  specific  facts  found  as  to  tbe 
riparian  rights  were  that  the  whole  Ranchlto 
was  riparian  to  San  Gabriel  river;  that  the 
same  was  the  property  of  Plo  Pico  under 
grant  from  the  Mexican  government;  that 
said  Pico  first  conveyed  divers  tracts  of  said 
land  to  divers  parties  and  in  making  said  con- 
veyances also  conveyed  with  the  lands  pro- 
portional Interests  in  the  waters  of  the  river 
belonging  to  said  Ranchlto ;  that  he  then  sold 
all  the  unsold  portion  of  the  Ranchlto  con- 
sisting of  8,785  acres,  shown  by  the  evidence 
to  be  riparian  to  said  river,  to  one  B.  Conn, 
who  acquired  the  same  In  trust  for  himself 
and  defendants  Broderlck  and  Prager;  and 
that  said  3,785-acre  tract  was  subsequently 
partitioned  among  the  owners  thereof  in  an 
action  brought  for  that  purpose,  the  decree 
In  such  action  allotting,  as  the  evidence 
shows,  with  each  parcel  of  land  "all  riparian 
rights  and  privileges."  The  plaintiffs  and 
cross-defendants  were  found  to  be  the  succes- 
sors in  title  under  said  Pico.  It  was  further 
found  that  the  ditch  was  capable  of  carrying 
450  Inches  of  water  measured  under  a  4-Inch 
pressure,  and  had  been  adversely  used  by 
plaintiffs  and  cross-defendants  and  their  suc- 
cessors under  said  deeds  of  Pico,  and  their 
predecessors  in  title,  to  the  extent  of  its  ca- 
pacity, for  the  diversion  of  the  waters  of  said 
river  for  the  irrigation  of  their  lands  and 
domestic  purposes,  for  the  period  of  time  suffi- 
cient to  give  them  title  by  prescription  to 
such  ditch,  with  the  right  to  take  such 
amount  of  water  therein  for  such  purpose. 
With  respect  to  the  right  of  the  use  of  the 
waters  of  the  river  as  distinguished  from  the 
ditch  Itself,  tbe  court  found  that  the  use  by 
respondents  was  not  adverse  to  Baldwin,  that 
all  the  parties  to  the  action  have  rights  to 
the  use  of  the  waters  of  San  Gabriel  river 
as  riparian  owners,  but  that  the  evidence  be- 
fore the  court  was  not  sufficient  to  enable  the 
court  to  make  findings  as  to  the  relative 
rights  of  the  plaintiffs  and  cross-defendants 
on  the  one  band,  and  of  Baldwin  on  the  other. 
The  conclusion  of  the  trial  court,  as  shown 
by  the  judgment,  was  that  plaintiffs  and  the 
cross-defendants  are  the  owners  of  said  ditch 
over  the  land  of  Baldwin,  with  the  right  as 
riparian  owners  to  divert  the  waters  of  the 
river  by  means  thereof  to  the  extent  of  450 
inches  measured  under  a  4-lnch  pressure,  and 
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to  conduct  the  same  through  said  ditch  to 
their  lands  and  the  lands  of  their  co-owners 
in  said  ditch,  for  irrigation  and  domestic  pur- 
poses, subject  to  the  limitation  that  the  right 
to  the  use  of  the  waters  to  such  extent  is  not 
to  be  construed  as  a  prior  or  paramount  right 
to  the  waters  of  said  river,  or  a  prior  or  para- 
mount right  to  take  the  same  at  the  point  of 
diversion,  "except  when  such  amount  is  not 
in  excess  of  the  rights  of  tbe  owners  of  said 
Kincon  ditch  as  riparian  proprietors  in  the 
waters  of  the  river."  It  was  further  express- 
ly adjudged  that  all  tbe  parties,  including 
Baldwin,  are  riparian  owners  on  said  river, 
and  as  such  entitled  to  divert  waters  there- 
from for  use  on  their  lands,  "but  nothing 
bereln  contained  shall  be  construed  as  ad- 
judging or  determining  the  quantity  to  which 
either  of  them  is  entitled,  or  the  proportion 
of  such  water  which  either  is  entitled  to  di- 
vert or  use  as  against  the  others." 

This  Is  an  appeal  by  defendants  from  the 
judgment  thus  given,  and  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

1.  With  respect  to  the  question  of  riparian 
rights  on  the  part  of  plaintiffs  and  cross-de- 
fendants, the  findings  of  the  trial  court  that 
all  of  such  parties  have  riparian  rights  In 
the  waters  of  the  San  Gabriel  river  are  at- 
tacked as  not  being  supported  by  the  evi- 
dence. As  we  have  seen,  the  land  of  some 
of  these  parties  does  not  border  upon  the 
stream,  but  it  does  not  necessarily  follow 
that  such  land  is  without  such  riparian 
rights.  QWhen  a  tract  of  land  abuts  on  a 
stream  and  a  portion  thereof  not  contiguous 
to  the  stream  is  conveyed  by  the  owner,  the 
riparian  right  of  the  portion  so  conveyed 
in  the  stream  may  also  be  conveyed  with  the 
land,  as  is  fully  recognized  in  tbe  case 
cited  by  learned  counsel  for  appellants  (Ana- 
heim, etc.,  Co.  v.  Fuller,  160  Cal.  831,  88 
Pac.  078),  and,  when  so  conveyed,  Is  still 
a  riparian  right  with  all  the  attributes  of 
such  right,  and  is  in  strict  technical  lan- 
guage "parcel  of  the  land"  conveyed.  The 
same  is  necessarily  true  where  a  tract  of 
land  abutting  on  a  stream  is  partitioned  In 
court  proceedings  among  the  owners  there- 
of, and  appropriate  provision  for  riparian 
rights  Is  made  in  the  decree  as  to  the  por- 
tions allotted  by  the  decree  which  do  not 
abut  on  the  stream.  See  Rose  v.  M earner, 
142  Cal.  322,  75  Pac.  906 ;  Verdugo,  etc.,  Co. 
v.  Verdugo  (Cal.)  93  Pac.  1021.  This  Is  not  a 
case,  as  suggested  by  appellants,  of  attempt- 
ing to  make  riparian  lands,  which  are  not 
in  fact  riparian,  but  is  simply  the  preserva- 
tion of  the  right  which  the  land  has  at  the 
time  of  the  conveyance  or  decree.  In  tbe 
case  at  bar  the  land  of  some  of  these  plain- 
tiffs and  cross-defendants  abuts  on  tbe 
stream,  and  as  to  such  land  there  Is,  of 
course,  no  question.  As  to  the  land  of  the 
others,  we  think  it  sufficiently  appears  that 
the  riparian  rights  were  preserved.  It  is 
clear  upon  the  record  that  at  least  a  por- 
tion of  each  of  such  parcels  has  always  been 
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dependent  for  Irrigation  on  the  waters  of 
said  river,  and  has  always  been  Irrigated  by 
means  of  said  waters.  All  the  original  deeds 
of  conveyance  made  by  Pico  for  portions  of 
the  Ranchito  which  do  not  abut  on  the 
river  contained  either  one  or  the  other  of 
two  provisions  regarding  water..  For  In- 
stance, the  deed  of  Pico  to  William  R  Stand- 
ifer  and  A.  H.  Dunlap,  made  May  13,  1875, 
purported  to  convey  with  the  land  "the  same 
rights  to  the  use  of  water  that  appertained 
to  said  land  in  the  hands  of  the  party  of  the 
first  part,"  and  the  deed  from  Pico  to  plain- 
tiff Harriet  W.  R.  Strong,  dated  October  18, 
1867,  conveyed  320  acres  of  land,  "together 
with  the  water  rights  and  privileges  as  per- 
taining to  the  settlement  of  Pico,  to  wit: 
Sixteen  water  shares,  representing,  the  privi- 
leges to  water  for  sixteen  times  twenty 
acres,  paying  for  tbe  same  as  water  used  In 
said  settlement."  In  the  light  of  tbe  fact 
that  these  lands  were  then  dependent  for 
water  on  this  river,  there  cannot  reasonably 
be  any  doubt  that  It  was  the  Intention  of 
each  of  these  provisions  to  preserve  the  ri- 
parian right .  of  the  land  conveyed.  The 
effect  of  such  provision  in  the  Pico  deeds  was 
therefore,  in  each  case  to  make  the  riparian 
right  "parcel  of  the  land"  conveyed,  and  it 
passed  as  such  in  all  subsequent  conveyan- 
ces of  such  land.  As  we  have  seen,  tbe 
3,785-acre  tract  conveyed  by  Pico  to  B.  Cohn, 
and  held  by  him  in  trust  for  himself,  Broder- 
lck,  and  Prager,  abutted  on  the  river,  and 
therefore  no  special  provision  was  necessary 
to  carry  the  riparian  right.  So  far  as  we 
have  been  able  to  ascertain  from  the  records, 
no  specific  portion  of  this  tract  had  been 
segregated  by  conveyance  at  the  time  of  the 
partition  decree.  As  already  stated,  that  de- 
cree allotted  with  each  parcel  of  land  "all 
riparian  rights  and  privileges,"  thus  making 
the  same  "parcel  of  the  land,"  as  In  the  case 
of  the  conveyances  from  Pico.  All  of  the 
plaintiffs  and  cross-defendants  whose  land 
does  not  abut  on  tbe  river  hold  either  under 
such  deeds  from  Pico  or  under  the  partition 
decree.  From  what  we  have  said,  it  follows 
that  they  are  all  riparian  owners  as  to  the 
San  Gabriel  river,  even  though  their  land 
does  not  abut  thereonj  1 — . 

2.  The  findings  aslothe  adverse  use  of  the 
ditch  to  the  extent  of  its  capacity  by  plain-' 
tiffs,  cross-defendants,  their  co-owners,  and 
their  predecessors  in  title,  for  a  period  of 
time  sufficient  to  give  them  title  thereto  for 
such  purpose  by  prescription,  are  also  as- 
sailed on  the  ground  of  insufficiency  of  evi- 
dence to  support  them.  It  may  be  assumed! 
that  these  findings  can  be  sustained  only 
on  the  theory  that  the  enjoyment  of  the  ease- 
ment had  ripened  Into  a  title  by  prescrip- 
tion prior  to  the  year  1882.  As  to  the  ditch 
itself,  there  can  be  do  doubt  that  there  was 
sufficient  evidence  to  sustain  such  a  conclu- 
sion. There  was  substantial  evidence  that  it 
was  constructed  as  early  as  the  year  1855, 
and  had  ever  since  been  used  for  the  pur- 
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pose  of  conducting  water  from  the  point  of 
diversion  to  the  Ranchlto,  then  occupied  by 
Pico  and  his  tenants,  for  the  Irrigation 
of  the  lands  thereof.  The  trial  court  found 
it  was  In  fact  constructed  by  Pico,  and,  while 
there  is  no  direct  evidence  to  this  effect,  It  is 
fairly  Inferable  from  the  location  of  the 
ditch  and  the  purpose  to  which  it  was  devot- 
ed that  it  was  so  constructed.  From  that 
time  until  the  year  1882  the  use  thereof  by 
Pico  and  his  tenants  and  successors  was  con- 
tinuous, open  and  notorious,  with  the  full 
knowledge  of  the  owners  of  the  Puente  Ran- 
cho,  at  least  from  the  year  1861.  Those 
Interested  in  the  Ranchito  during  all  this 
time  apparently  claimed  and  treated  the 
ditch  as  their  own  property,  and  there  is 
nothing  to  indicate  that  any  consent  to  such 
use  on  the  part  of  the  owners  of  the  Puente 
Rancho  was  ever  obtained  or  sought.  |  But 
it  is  specially  urged  that  there  was  no  foun- 
dation In  the  evidence  for  the  conclusion  that 
a  prescriptive  right  to  conduct  through  said 
ditch  450  inches  of  water  measured  under 
a  4-inch  pressure  existed  in  the  year  1882, 
shortly  after  Baldwin  acquired  the  Puente 
Rancho.  This,  It  will  be  remembered,  was 
the  matter  by  reason  of  which  the  former 
judgment  was  reversed;  the  superior  court 
then  finding  an  adverse  use  to  an  extent  suffi- 
cient to  deliver  460  inches  of  water  on  the 
Ranchito.  Upon  the  second  trial,  addition- 
al evidence  on  this  matter  was  presented. 
Frederick  Lambourne,  who  was  on  the  Pu- 
ente Rancho  as  private  tutor  and  manager 
of  the  ranch  for  14  years,  from  1861  to  1875, 
and  who  was  very  familiar  with  the  ditch, 
had  examined  it  after  the  first  trial,  and 
testified  that  It  was  the  same  ditch  virtually, 
and  that  he  could  not  tell  that  there  was  any 
difference  In  the  size.  Mr.  Rowan,  a  civil 
engineer,  testified  that  he  measured  the  wa- 
ters therein  on  the  Ranchito  on  October  25, 
1903,  and  found  flowing  therein  149%  inches, 
and  that  the  ditch  was  not  more  than  one- 
third  full.  Mr.  A.  H.  Dunlap  testified  that 
he  knew  the  ditch  from  1873,  and  that  the 
water  had  been  conducted  through  It  to  the 
extent  of  600,  Inches  from  1873  down,  when 
the  water  was  In  the  river  to  get;  that  In 
tbe  early  spring  the  ditch  was  full  of  water 
usually,  and  had  600  Inches  of  water  or  over, 
diminishing  as  the  year  advanced ;  that  there 
had  been  no  general  enlargement  of  the  ditch 
since  1873;  tbat  It  is  Just  about  the  same 
now  as  when  he  first  knew  it  Mrs.  Strong 
testified  that  the  ditch  Is  not  quite  as  large 
now  as  it  was  in  the  early  70's.  In  addition 
to  this,  all  the  testimony  given  on  the  first 
trial  was  read  in  evidence  on  the  second 
trial,  and  this  showed  from  400  to  500  Inches 
running  In  the  ditch  in  1896  and  1897.  There 
was  in  all  this  sufficient  support  for  a  con- 
clusion that  the  ditch  had  been  continuous- 
ly used  by  the  occupants  of  the  Ranchito 
during  the  portions  of  each  year  when  Irri- 
gation was  required  and  the  water  to  be 
had,  up  to  the  year  1882,  In  conducting  wa- 


ter to  the  extent  of  Its  capacity.  The  find- 
ings upon  this  branch  of  the  case  were,  there- 
fore, not  contrary  to  the  evidence.  There 
is  nothing  in  the  opinion  on  the  former  ap- 
peal, as  we  read  It,  that  precludes  us  from 
so  holding. 

It  appears  that  this  ditch  has  never  been 
assessed  separately  from  the  land,  but  that 
the  Puente  Rancho  was  always  assessed 
wholly  to  Baldwin,  and  that  he"  paid  the 
taxes  thereon.  It  is  urged,  In  view  of  these 
circumstances,  that  under  section  325,  Code 
Civ.  Proc.,  title  by  prescription  could  not 
have  been  acquired  by  plaintiffs  and  cross- 
defendants.  A  sufficient  answer  to  this  claim 
Is  that  their  title  by  prescription  was  com- 
plete prior  to  the  amendment  of  section  325, 
Code  Civ.  Proc.,  making  the  payment  of  tax- 
es an  element  of  adverse  possession,  which 
amendment  was  enacted  In  1878,  and  that 
such  amendment  therefore  has  no  applica- 
tion. Lucas  v.  Provines,  130  Cal.  270,  62 
Pac.  509.  From  what  has  been  said,  it  ap- 
pears that  respondent  must  be  held  to  have 
had  a  perfect  title  by  prescription  in  the 
year  1882,  which  was  one  or  two  years  aft- 
er Baldwin  acquired  the  Puente  Rancho. 

It  Is  contended,  however,  that,  even,  If  such 
title  was  so  acquired  by  plaintiffs  and  cross- 
defendants,  It  has  been  lost  by  nonuse  or 
abandonment,  and  also  that  Baldwin  has  re- 
gained It  by  adverse  user  of  more  than  five 
years.  It  is  admitted  that  there  never  has 
been  any  cessation  in  the  use  by  respondents 
of  either  ditch  or  water.  To  the  extent  of  the 
use  bad  prior  to  1882  and  for  all  the  pur- 
poses of  said  use  they  have  been  in  possession 
of  the  ditch  ever  since  1882,  conducting  water 
therein  for  the  purpose  of  Irrigating  their 
lands,  and  using  the  same  for  such  Irrigation. 
The  claim  of  abandonment  and  nonuse  on  the 
part  of  the  respondents,  as  well  as  the  claim 
that  Baldwin  has  regained  the  title  by  ad- 
verse possession,  is  based  on  the  fact  that 
from  the  year  1882  Baldwin  claimed  to  be 
the  owner  of  this  ditch,  and  that  from  the 
year  1882  to  the  year  1895  so-called  leases  of 
the  right  to  carry  water  through  this  ditch 
were  executed  by  him,  one  signed  by  persons 
using  water  for  irrigation  on  the  Ranchito, 
and  others  by  persons  purporting  to  represent 
the  owners  of  the  land  Irrigated  from  said 
ditch.  The  first  of  these  leases,  that  of  1882, 
was  signed  by  T.  F.  Borley  and  W.  T. 
O'Brien,  who,  so  far  as  appears,  were  In  no 
way  connected  with  any  of  the  parties  to  this 
action,  and  was  for  a  mere  nominal  rent. 
From  1884  to  1889  such  leases  were  executed 
to  and  signed  by  persons  purporting  to  act  as 
water  commissioners  of  the  Rlncon  Ranchito 
district,  for  a  mere  nominal  rental,  and  for 
the  years  1893,  1894  and  1895,  air  within 
five  years  of  the  commencement  of  this  action, 
and  the  filing  of  the  answers  to  the  cross- 
complaint,  they  were  executed  to  the  Strong 
irrigation  district,  a  public  corporation  or- 
ganized In  1893  under  the  laws  of  this  state 
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for  the  Irrigation  of  the  land  supplied  by  the 
Rlncon  ditch,  for  the  specific  rental  of  $700, 
$500,  and  $675.  No  conveyance  of  their  rights 
in  either  ditch  or  water  was  ever  made  to 
snch  irrigation  district  by  any  of  the  property 
owners,  but  the  district,  through  its  officers 
and  for  the  property  owners,  for  several 
years  managed  and  controlled  the  ditcb  and 
distributed  the  waters  to  the  property  owners. 
Leases  for  the  other  years  between  1882  and 
1806  were  not  introduced  in  evidence.  In 
the  year  1898  the  respondents  refused  to  pay 
further  for  the  privileges,  and,  Baldwin  inter- 
fering with  their  enjoyment  of  the  ditch,  this 
action  was  commenced. 

It  Is  apparent,  we  think,  that  there  was  in 
all  of  this  no  extinguishment  of  the  right  of 
respondents  by  reason  of  any  of  the  provi- 
sions of  section  811,  Civ.  Code.  So  far  as 
relied  on  by  appellants,  that  section  is  as  fol- 
lows :  "A  servitude  is  extinguished :  •  •  * 
(3)  By  the  performance  of  any  act  upon  either 
tenement  by  the  owner  of  the  servitude,  or 
with  his  assent,  which  is  incompatible  with 
its  nature  or  exercise;  or  (4)  When  the  servi- 
tude was  acquired  by  enjoyment,  by  disuse 
thereof  by  the  owner  of  the  servitude  for  the 
period  prescribed  for  acquiring  title  by  en- 
joyment." Manifestly  subdivision  8  has  no 
application  whatever,  and  the  disuse  men- 
tioned in  subdivision  4  means  simply  the 
failure  to  use  the  thing  itself  theretofore  used. 
There  has  been,  as  we  have  seen,  no  cessa- 
tion whatever  in  the  use  by  respondents  of 
this  ditch.  We  must,  therefore,  look  else- 
where for  a  basis  for  the  conclusion  that  by 
reason  of  these  leases  they  have  lost  their 
title  acquired  by  prescription.  These  instru- 
ments could  not,  of  course,  operate  as  a 
transfer  of  such  title  to  Baldwin,  and  can 
be  effectual  only  as  admissions  against  claim 
of  title  and  by  way  of  estoppel.  It  Is  es- 
tablished in  this  state,  however,  that  the 
owner  of  real  property  who  accepts  a 
lease  thereof  from  another  claimant,  while 
he  himself  is.  in  possession,  and  who  has 
not  at  any  time  received  the  possession 
from  the  lessor,  Is  not  estopped  by  the  lease 
from  asserting  his  title  as  against  such  les- 
sor (Pacific  Mutual,  etc.,  Co.  v.  Stroup,  68  Cal. 
150 ;  Baldwin  v.  Temple,  101  Cal.  396,  35  Pac. 
1008.  See,  also,  Wood  on  Limitations  [3d 
Ed.]  note  p.  614),  and  this  rule  has  been  ap- 
plied in  the  case  of  water  rights.  See  Oneta 
v.  Restano,  89  Cal.  63,  26  Pac.  788  and  cases 
there  cited.  As  before  stated,  it  cannot  be 
held  that  there  ever  was  any  change  in  the' 
possession  of  this  ditch.  It  was  always  used 
exclusively  to  convey  water  to  the  Ranchlto, 
to  be  used  thereon  for  irrigation  purposes, 
and  for  that  purpose  was  always  In  the  pos- 
session of  respondents  and  their  predecessors, 
either  personally  or  through  their  agents,  the 
water  commissioners  and  the  irrigation  dis- 
trict The  continuity  of  the  possession  was 
not  broken  by  reason  of  the  fact  that  the 
ditch  was  in  fact,  used  for  conveying  water 
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only  during  the  portion  of  each  season  when 
the  water  was  needed  for  irrigation  purposes. 
See  Hesperia,  etc.,  Co.  v.  Rogers,  83  Cal. 
10,  28  Pac.  196,  17  Am.  St  Rep.  209.  The 
decisions  cited  above  are  therefore  applicable. 
As  admissions  against  any  than  claim  of  title, 
the  effect  of  the  leases  might  be  to  prevent 
the  acquirement  of  a  title  by  prescription, 
but  such  admissions  could  not  operate  to  di- 
vest a  title  already  acquired.  A  title  so  ac- 
quired is  as  effectual  and  complete  as  one  ob- 
tained by  a  conveyance,  and,  unless  extin- 
guished by  virtue  of  some  special  statutory 
provision  such  as  section  811,  Civ.  Code,  con- 
tinues until  conveyed  by  the  possessor  or  lost 
by  another  adverse  possession  for  the  required 
time.  Cannon  v.  Stock mon,  36  Cal.  535,  95 
Am.  Dec.  205,  and  cases  there  cited.  See, 
also,  School  District  etc.,  v.  Benson,  81  Me. 
381,  52  Am.  Dec.  618.  In  view  of  what  must 
be  held  to  have  been  a  continuous  actual  pos- 
session of  the  ditch  by  respondents  for  the 
purpose  stated,  we  do  not  see  how  Baldwin 
can  be  held  to  have  regained  the  title  by  ad- 
verse possession.  Respondents  were  the  ab- 
solute owners,  and  in  possession  of  the  prop- 
erty at  the  time  of  the  execution  of  all  these 
leases,  and  never  entered  into  possession  un- 
der Baldwin,  and  their  possession  was  not 
under  the  circumstances  here  existing,  his 
possession^ 

8.  Complaint  is  made  of  the  failure  of  the 
court  to  find  and  decree  the  quantity  of  water 
the  respective  parties  were  entitled  to  use 
as  riparian  owners,  and  especially  Its  failure 
to  make  findings  as  to  the  relative  rights  in 
such  matter  of  the  plaintiffs  and  cross-de- 
fendants on  the  one  hand,  and  of  Baldwin  on 
the  other.  The  case  is  manifestly  one  where 
the  pleading  of  the  party  complaining  was  not 
presented  for  the  purpose  of  obtaining  an  ap- 
portionment of  certain  waters  among  the  ri- 
parian owners.  It  was  not  drawn  on  any 
such  theory,  and  does  not  recognise  the  cross- 
defendants  as  riparian  owners  at  all.  The 
real  object  was  to  obtain  a  decree  declaring 
the  other  parties  to  be  without  any  right 
whatever  in  such  waters.  It  may  be  conceded 
that  the  allegations  of  the  pleadings  were 
broad  enough  to  have  permitted  the  determi- 
nation of  this  matter  if  sufficient  evidence 
had  been  presented  thereon.  The  court  was 
not  compelled,  however,  to  determine  this 
question  in  the  absence  of  evidence  sufficient 
to  enable  It  to  do  so.  It  was  stipulated  on  the 
trial  that  as  alleged  in  the  answers  to  the 
cross-complaint,  there  were  as  many  as  nine 
persons  not  parties  to  the  action  who  owned 
land  In  the  Ranchlto  bordering  on  the  river. 
The  extent  of  the  riparian  rights  of  the  parties 
to  this  action  could  not  be  determined  without 
taking  Into  consideration  the  rights  of  these 
other  riparian  proprietors,  as  to  which  there 
was  no  evidence  whatever,  and  concerning 
which  there  could,  of  course,  be  no  binding 
determination  in  the  absence  of  such  owners. 
But  even  if  there  were  no  such  other  owners, 
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our  examination  of  the  record  has  satisfied 
us  that  the  evidence  introduced  was  not  suf- 
ficient to  enable  the  court  to  intelligently  de- 
termine the  relative  rights  of  Baldwin  on  the 
one  hand,  and  those  of  the  remaining  parties 
on  the  other,  in  the  waters  of  this  river.  Un- 
der such  circumstances,  the  trial  court  did  all 
that  It  properly  could  do  by  determining  that 
the  various  parties  were  riparian  owners  and 
leaving  the  question  of  the  proportions  of  the 
water  to  which  each  is  entitled  to  be  deter- 
mined in  the  future.  See  Bathgate  v.  Irvine, 
120  CaL  135,  58  Pac.  442,  77  Am.  St  Rep.  158; 
Coleman  v.  Le  Franc,  137  Cal.  214,  69  Pac 
1011. 

4.  The  trial  court  overruled  demurrers  in- 
terposed by  Baldwin  to  the  amended  answers 
to  his  cross-complaint  on  the  ground  of  un- 
certainty. In  view  of  the  disposition  of  the 
case  by  the  trial  court,  it  Is  apparent  that  it 
Is  now  immaterial  whether  the  allegations  of 
these  answers  were  sufficiently  certain  as  to 
the  extent  of  the  riparian  rights  of  the  plain- 
tiffs and  cross-defendants  in  the  waters  of 
the  river.  The  findings  and  judgment  do  not 
purport  to  define  the  extent  of  such  right  as 
to  any  part  in  the  action.  It  was  also  urged 
that  such  answers  were  uncertain  In  not 
showing  whether  the  pleaders  claimed  to  be 
the  owners  or  entitled  to  the  waters  of  San 
Gabriel  river  as  riparian  owners  or  by  ad- 
verse use.  The  answers  clearly  set  forth  the 
facts  constituting  the  basis  of  the  claim  of 
the  parties  to  these  waters,  which  was  all 
that  was  necessary.  According  to  these  al- 
legations, they  were  all  riparian  owners,  en- 
titled as  such  to  divert  from  the  river  water 
to  the  extent  of  the  capacity  of  the  Rlncon 
ditch,  and  had  been  ever  since  the  construction 
of  said  ditch  so  diverting  and  using  such  wa- 
ter openly,  notoriously,  continuously  and  un- 
der claim  of  right  as  against  the  world. 
There  was  no  element  of  uncertainty  as  to  the 
nature  of  the  claim  alleged. 

5.  Complaint  is  made  that  the  finding  that 
the  Rancho  Santa  Anita,  one  of  Baldwin's 
ranches,  is  not  riparian  to  either  the  old  or 
the  new  San  Gabriel  river,  is  not  sustained 
by  the  evidence.  This  finding  is  Important 
only  in  so  far  as  it  may  bar  Baldwin  in  any 
future  proceeding  to  determine  the  extent  of 
the  rights  of  the  parties  In  the  waters  of  the 
San  Gabriel  river,  from  making  any  claim 
on  account  of  this  ranch.  As  we  understand 
the  evidence  given  upon  this  matter,  the 
Santa  Anita  ranch  borders  only  on  the  Santa 
Anita  creek  by  which  It  is  traversed,  and 
which,  after  running  through  said  ranch,  runs 
over  a  portion  of  the  San  Francisqulto  ranch. 
At  times  of  unusually  high  water  or  floods, 
some  of  the  surface  water  runs  Into  San 
Gabriel  river  above  the  point  of  diversion 
by  the  Rlncon  ditch,  but  ordinarily  this  is 
not  the  case.  All  of  the  water  of  the  Santa 
Anita  creek  available  for  irrigation  purposes 
is  used  on  the  Santa  Anita  and  San  Francis- 
qulto ranches,  and  there  can  be  no  question 


as  to  the  rights  of  the  owners  thereof  to  use 
so  much  of  said  water  as  may  be  necessary 
for  the  irrigation  of  the  lands  through  which 
it  flows.  It  could  not  have  been  the  inten- 
tion of  the  trial  court  to  hold  otherwise,  and 
we  are  satisfied  that  the  finding  on  this  ques- 
tion must  be  construed  as  not  foreclosing  the 
riparian  right  of  the  owner  of  the  Santa 
Anita  ranch  in  the  waters  of  the  Santa  Anita 
creek. 

The  evidence  fully  sustains  the  finding  that 
the  plaintiffs  and  cross-defendants  never  con- 
veyed nor  transferred  any  of  their  rights  in 
either  ditch  or  water  to  the  Strong  irrigation 
district.  So  far  as  that  corporation  control- 
led and  managed  the  property,  It  acted  merely 
as  the  agent  of  the.  owners,  and  had  no  in- 
terest In  the  property  here  involved. 

In  view  of  our  conclusions  upon  the  matters 
already  discussed,  other  findings  attacked  by 
appellants  are  immaterial,  and  there  is  no 
other  matter  discussed  by  learned  counsel 
that  requires  attention. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 


We  concur:  SLOSS,  J.;  LORIGAN,  J.; 
SHAW,  J. ;  HENS  HAW,  J. 


In  re  PEABODY'S  ESTATE.    (I*.  A.  2.221.) 

(Supreme  Court  of  California.   Aug.  19,  1908.) 

1.  Wills  —  Constbuction  —  Nature  of  Es- 
tate Cheated  —  Charitable  Devise  — 
"Tbansfeb." 

A  will  drawn  entirely  by  the  testatrix,  who 
was  an  aged  woman  of  education,  but  unused 
to  technical  legal  terms,  stated  her  purpose  to 
devote  her  entire  estate  to  founding  and  main- 
taining a  temporary  resting  place  for  mission- 
ary workers,  to  be  called  "The  House  of  ReBt," 
and  contained  the  following  provisions:  "Sec- 
ondly, I  do  now  give,  devise  and  bequeath  all 
my  real  estate  [describing  both  real  and  per- 
sonal property]  to  my  executors,  to  be  trans- 
ferred by  them  to  the  Woman's  Occidental 
Board  of  Missions  *  •  *  with  the  executive 
committee  of  the  Woman's  Presbyterian  Mission 
Society  of  the  Los  Angeles  Presbytery  as  trus- 
tees and  managers  thereof.  •  •  •  Ninthly,  all 
the  residue  of  my  property  •  *  *  together 
with  real  estate  which  may  be  sold  at  any  time, 
it  is  my  wish  to  have  invested  as  a  permanent 
fund,  allowing  the  income  only  to  be  used  in 
aiding  to  meet  the  expenses  of  the  House  of 
Rest.  Held  that,  construed  in  accordance  with 
the  statutory  rules  governing  such  wills,  it  was 
not  the  intention  of  the  testatrix  by  the  use  of 
the  word  "transferred"  to  create  an  estate  in 
the  executors  to  be  by  them  conveyed  to  the 
trustees,  but  that  the  executors  should  take  pos- 
session and  control  of  the  property  for  admin- 
istration under  the  laws  of  the  estate,  and  in 
due  course  of  administration  should  transfer  it 
on  final  distribution  to  the  trustees,  and  that, 
as  so  construed,  the  disposition  was  valid  to 
the  extent  of  one-third  of  the  estate  as  limited 
by  Civ.  Code,  §  1313.  forbidding  charitable  de- 
vises to  the  extent  of  more  than  one-third  of  the 
estate  of  one  leaving  heirs. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills.  I  36. 

For  other  definitions.  Ree  Words  and  Phrases, 
vol.  8.  pp.  7004-7070,  7819.] 
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2.  Charities— Validity  of  Trust  —  Effect 
of  Partial  Invalidity  of  Devise. 

The  fact  that  a  charitable  devise  or  bequest 
is  smaller  than  intended  by  a  testatrix  because 
under  the  statute  it  is  limited  to  one-third  of 
the  estate  does  not  render  it  invalid,  where,  un- 
der the  doctrine  of  cy  pres.  the  courts  may  au- 
thorize its  employment  to  effect  the  general 
charitable  purpose  of  the  testatrix. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  James  C.  Rives,  Judge. 

Appeals  from  final  order  of  distribution  of 
the  estate  of  Helen  Peabody,  deceased.  Re- 
versed. 

Edwin  Baxter,  for  appellants.  Hahn  & 
Bahn,  for  respondent 

SHAW,  J.  The  record  presents  appeals 
from  the  final  order  of  distribution  of  the 
estate  of  Helen  Peabody,  deceased,  and  also 
from  the  order  denying  a  new  trial.  The 
sole  question  presented  is  the  validity  of  the 
disposition  of  the  property  of  the  estate  by 
the  will  of  the  deceased.  The  will  purports 
to  give  the  entire  estate  In  trust  for  chari- 
table uses.  Section  1313  of  the  Civil  Code 
provides  that  no  such  devises  or  bequests 
shall  collectively  exceed  one-third  of  the  es- 
tate of  a  decedent  leaving  legal  heirs,  and 
that  all  dispositions  of  property  to  the  con- 
trary shall  be  void.  The  appellant  concedes 
that  under  this  clause  the  disposition  to 
charitable  uses  Is  void  as  to  two-thirds  of  the 
property  belonging  to  the  deceased,  but  con- 
tends that  it  is  valid  as  to  the  remaining 
one-third.  The  will  was  made  on  May  23, 
1904,  more  than  a  year  prior  to  the  death 
of  the  testatrix,  and  hence  the  second  clause 
of  section  1313,  forbidding  all  testamentary 
dispositions  to  charity,  unless  the  will  is 
executed  at  least  thirty  days  before  the  de- 
cease of  the  testator,  does  not  apply. 

The  serious  question  presented  concerns 
the  validity  of  the  disposition  under  the  rule 
settled  by  the  decision  in  Estate  of  Fair,  132 
Cal.  523,  60  Pac.  442,  64  Pac.  1000,  84  Am. 
St  Rep.  70,  and  the  subsequent  cases  fol- 
lowing It  to  the  effect  that  a  disposition  of 
real  property  to  trustees,  In  trust  to  convey 
to  another,  where  there  are  no  words  which 
can  be  construed  to  accomplish  a  direct  dis- 
position from  the  donor  or  testator  to  the 
other  person,  Is  void  by  reason  of  the  pro- 
visions of  the  Civil  Code  prohibiting  such 
trusts  to  convey.  Estate  of  Sanford,  136  Cal. 
98,  68  Pac.  494;  Sacramento  Bank  v.  Mont- 
gomery, 146  Cal.  745,  81  Pac.  138 ;  Estate  of 
Dixon.  143  Cal.  513,  77  Pac.  412 ;  Hofsas  v. 
Cummlngs,  141  Cal.  527,  75  Pac.  110;  Mc- 
Curdy  v.  Otto,  140  Cal.  51,  73  Pac.  748 
Certain  rules  of  Interpretation  applying  par- 
ticularly to  wills  and  established  by  the  au- 
thorities and  by  the  Civil  Code  have  an  im- 
portant bearing  on  the  construction  of  this 
will.  The  important  thing  is  the  intention  of 
the  testator.  Section  1317.  This  is  to  be 
ascertained  from  the  words  of  the  will,  tak- 
ing into  view  the  circumstances  under  which 
It  was  made.    Section  1818.    All  parts  of 


the  will  are  to  be  considered  in  relation  to 
each  other  so  as  to  form,  if  possible,  a  con- 
sistent whole.  Section  1321.  Words  are  to 
be  taken  in  their  ordinary  grammatical  sense, 
unless  a  clear  intent  to  use  them  otherwise 
is  apparent  and  that  sense  can  be  ascertain- 
ed. Section  1324.  Technical  words  are  not 
to  be  taken  in  their  technical  sense  if  It  sat- 
isfactorily appears  that  the  will  was  drawn 
solely  by  the  testator,  and  that  he  was  unac- 
quainted with  such  technical  sense.  Section 
1327.  "A  technical  construction  of  words  and 
phrases,  although  prima  facie  the  one  which 
should  prevail,  will  not  go  to  the  extent  of 
defeating  any  obvious  general  Intention  of 
the  testator,  since  wills  are  often  prepared  by 
those  wholly  unacquainted  with  the  precise 
technical  force  of  legal  formulas."  1  Redp. 
on  Wills,  p.  435,  |  22.  See,  also,  Estate  of 
Bennett  134  Cal.  322,  66  Pac.  370;  Richard- 
son v.  Noyes,  2  Mass.  60,  3  Am.  Dec.  24; 
Homer  v.  Shelton,  43  Mass.  198;  Brimmer 
v.  Sohler,  55  Mass.  129;  Carr  v.  Green,  2 
McCord  (S.  C.)  84;  DeKay  v.  Irving,  5  Denlo 
(N.  Y.)  654. 

The  parts  of  the  will  bearing  upon  this 
question  are  as  follows: 

"First  I  wish  to  testify  that  my  entire, 
though  small  estate  is  the  fruitage  of  a  little 
investment  made  in  1855,  the  date  of  my 
entering  upon  my  work  of  thirty-three  years 
of  blessed,  benevolent  labor  In  the  Western 
Female  Seminary,  Oxford,  Ohio,  a  work 
which  I  laid  down  in  June,  1888. 

"Secondly.  I  do  now  give,  devise  and  be- 
queath all  my  real  estate  [describing  here 
both  real  and  personal  property,  Including 
one  house  and  lot  In  St  Louis,  Mo.]  to  my 
Executors  to  be  transferred  by  them  to  the 
Woman's  Occidental  Board  of  Missions, 
whose  headquarters  are  now  located  at  920 
Sacramento  St,  San  Francisco,  Cal.,  with 
the  Executive  Committee  of  the  Woman's 
Pre8byterial  Missionary  Society  of  the  Los 
Angeles  Presbytery  as  trustees  and  managers 
thereof. 

"Thirdly.  This  property  to  be  used  as  a 
temporary  resting  place,  not  for  invalids,  who 
can  be  cared  for  better  elsewhere,  but  for 
weary  Christian  workers,  in  limited  circum- 
stances from  either  the  Home  or  Foreign 
field.   •   •  * 

"Fifthly.  This  Home  shall  be  called,  The 
House  of  Rest.  [Here  follow  other  provi- 
sions declaring  who  may  be  admitted  as  in- 
mates of  The  House  of  Rest  and  the  charges 
to  be  made.]  *   •  * 

"Ninthly.  All  the  residue  of  my  property, 
now  In  bonds,  a  list  of  which  will  be  en- 
closed with  this  document,  together  with 
real  estate  which  may  be  sold  at  any  time 
it  is  my  wish  to  have  invested  (after  paying 
all  debts)  as  a  permanent  fund,  allowing  the 
Income  only  to  be  used  In  aiding  to  meet  the 
expenses  of  'The  House  of  Rest.' " 

If  the  provisions  above  quoted  disclosed  an 
intention  to  create  an  estate  in  the  execu- 
tors to  be  by  them  conveyed  to  the  trustee. 
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the  case  would  come  within  the  rule  of  the 
Fair  Case,  but  we  do  not  think  the  testatrix 
intended  such  a  consequence.  The  will  con- 
strued in  the  Fair  Case  was  drawn  with 
great  care,  in  language  of  definite  technical 
significance,  by  some  person  skilled  in  law 
and  in  the  use  of  legal  technical  terms,  and 
the  intention  to  vest  the  title  to  the  real 
property  in  trustees,  to  be  afterwards  con- 
veyed by  them  to  the  remaindermen,  was  so 
clearly  and  accurately  expressed  that  no 
other  interpretation  was  possible.  The  court 
in  that  case  say  (132  Oal.  530,  60  Pac.  456, 
64  Pac.  1000  [84  Am.  St  Rep.  70]):  "It  is 
perfectly  clear,  beyond  even  a  reasonable 
doubt,  that  the  testator  did  not  Intend  to 
devise  estates  in  remainder  to  persons  of 
the  named  classes,  but  intended  to  devise  the 
whole  fee  to  his  trustees,  upon  trusts  to  con- 
vey, after  the  expiration  of  a  probably  very 
long  period  of  time,  to  those  persons,  so  that 
the  latter  would  receive  new  estates  created 
by  the  conveyances."  The  testatrix  in  the 
case  at  bar  wrote  the  entire  will  with  her 
own  hand.  It  appears  therefrom  that  the 
active  period  of  her  long  life  had  been  spent 
in  teaching  in  the  state  of  Ohio,  and  that, 
although  she  was  cultivated  and  refined,  she 
was  not  accustomed  to  the  use  of  legal  terms 
nor  familiar  with  their  technical  significance. 
The  words  which  It  Is  claimed  create  a  trust 
to  convey  are  these:  "I  do  now  give,  devise 
and  bequeath  all  my  real  estate  [describing 
both  real  and  personal  property]  to  my  ex- 
ecutors to  be  transferred  by  them  to  the 
Woman's  Occidental  Board  of  Missions."  In 
drawing  our  Civil  Code  the  codlfiers  made 
free  use  of  the  word  "transfer"  to  Indicate 
a  passing  of  title  to  property  from  one  liv- 
ing person  to  another.  Civ.  Code,  |  1039.  It 
is  used  In  this  sense  In  many  sections  of  the 
Civil  Code,  but  It  Is  not  a  word  of  general 
use  in  conveyancing  to  signify  a  conveyance 
of  title  to  property,  and  outside  of  this  state 
it  cannot  be  said  to  have  a  well-defined  tech- 
nical legal  meaning,  especially  when  used  as 
a  verb.  In  ordinary  language  It  has  a  very 
general  meaning,  applying  either  to  the  re- 
moval of  a  thing  or  rights  from  one  place 
or  person  to  another,  the  changing  of  the 
control  or  possession  of  things,  or  to  the  con- 
veyance of  title.  See  Webster's  Diet  As 
the  life  of  the  testatrix  was  chiefly  spent  in 
teaching  in  the  state  of  Ohio,  It  is  not  rea- 
sonable to  suppose  that  she  was  aware  of 
the  legal  technical  meaning  of  the  word 
"transfer"  In  California  arising  from  its  use 
in  our  Civil  Code.  Her  general  intention 
that  the  Woman's  Occidental  Board  of  Mis- 
sions should  have  all  her  property,  and  that 
this  property  was  to  be  used  to  establish  and 
maintain  "The  House  of  Rest"  which  she 
contemplated,  Is  plainly  apparent  from  the 
entire  will.  We  think,  taking  the  will  as  a 
whole,  and  considering  the  life  and  character 
of  the  deceased  and  the  circumstances  sur- 
rounding Its  execution,  that  the  testatrix 
meant  nothing  more  by  this  clause  than  that 


the  executors,  in  their  representative  ca- 
pacity, should  take  possession  and  control  of 
the  property  for  administration  under  the 
laws  of  this  state,  and  in  due  course  of  ad- 
ministration should  transfer  It  upon  final  dis- 
tribution to  the  trustees  in  whom  she  desired 
that  the  title  should  vest  to  be  applied  to 
the  charitable  use  she  describes.  In  writing 
the  phrase  "to  be  transferred  by  them"  she 
was,  as  she  supposed,  merely  describing  the 
legal  process  of  administration  by  which 
the  property  was  to  be  transmitted  to  the 
trustee.  Thus  understood,  the  will  is  har- 
monious, no  trust  to  convey  is  created,  and 
her  intended  disposition  is  valid,  except  as  to 
the  two-thirds  which  the  law  withholds  from  , 
charitable  uses. 

It  Is  urged  that  the  amount  of  the  estate 
applicable  thereto  is  so  small  that  It  would 
be  inadequate  for  the  purpose  contemplated, 
and  that  the  disposition  is  void  for  that  rea- 
son.  We  do  not  know  the  value  of  the  bouse 
and  lot  in  St.  Louis,  nor  whether,  under  the 
law  of  Missouri,  the  whole  devise  is  effectual 
as  to  that  property.  The  mere  fact  that  one- 
third  only  of  the  California  property  can  be 
devoted  to  the  establishment  of  "The  House 
of  Rest"  and  that  hence  the  establishment 
may  be  much  smaller  than  the  testatrix  in- 
tended, does  not  make  the  devise  Invalid. 
The  will  doeB  not  declare  that  any  particu- 
lar parcel  of  the  land  devised  shall  con- 
stitute "The  House  of  Rest"  nor  where  It 
shall  be  situated.   In  aid  of  the  general  de- 
sign it  may  properly  be  construed  to  au- 
thorize one-third  of  the  proceeds  of  all  the 
parcels  to  be  used  in  procuring  a  house  for 
that  purpose.    An  inexpensive  cottage  of  a 
few  rooms  would  answer  the  purpose  to  the 
extent  of  its  capacity.  It  Is  not  claimed  that 
the  amount  available  will  not  suffice  to  ac- 
complish that  result.    "Courts  look  with 
favor  upon  all  attempted  charitable  dona- 
tions, and  will  endeavor  to  carry  them  into 
effect  if  it  can  be  done  consistently  with 
the  rules  of  law."  Estate  of  Willey,  128  Cal. 
12,  60  Pac.  471;   Estate  of  Merchant,  143 
Cal.  540,  77  Pac.  475;  Fay  v.  Howe,  136  Cal. 
602,  69  Pac.  423.   As  this  court  said  In  Es- 
tate of  Hinckley,  58  Cal.  512:    "We  enter- 
tain no  doubt  that  In  the  general  devolution 
upon  the  courts  of  this  state  of  all  judicial 
power,  with  respect  to  charities,  is  included 
the  power  cy  pres,  so  far  as  the  same  may  be 
employed  In  directing  trustees  named  in 
a  will  or  deed  to  carry  Into  effect  the  gen- 
eral lawful  and  charitable  intent,  when  the 
particular  scheme  is  Impracticable."  Under 
this  power  the  court  would  be  authorized 
to  direct  the  trustees  to  sell  the  undivided 
one-third  interests  and  use  the  proceeds  In 
the  manner  above  indicated  to  carry  out  the 
intent  of  the  testatrix,  although  not  precisely 
in  the  manner  she  may  have  contemplated. 

The  Judgment  and  order  are  reversed. 

We  concur:  ANGELLOTTI,  J.;  BLOSS, 
J.;  HENSHAW,  J.;  LORIGAN,  3, 
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HUMPHRY    r.    PROTESTANT  EPISCO- 
PAL CHURCH.  DIOCESE  OF  LOS 
ANGELES  et  al.  (L.  A  2,050.) 

(Supreme  Court  of  California.  Aug.  19,  1908.) 

1.  Executors  ahd  Administrators  —  Decree 
fob  Distribution — Scope  —  Pbopebtt  Not 
Described. 

In  a  proceeding  for  final  distribution  of  the 
property  of  an  estate,  the  res  over  which  the 
court  acquires  jurisdiction  is  the  entire  remain- 
ing property  of  the  estate,  and  not  merely  that 
specifically  enumerated  in  the  petition,  and  it  is 
the  duty  of  the  court  to  distribute  all  to  the 
persons  entitled  thereto. 

-  Same— Construction  or  Decree— Title  to 
Re  ax  Pbopebtt. 

A  decree  of  final  distribution  of  an  estate 
which  distributed  to  plaintiff  "the  residue  of 
said  estate  hereinafter  particularly  described, 
and  any  other  property  not  now  known  or  dis- 
covered which  may  belong  to  said  estate  or  in 
which  said  estate  may  have  an  interest."  passed 
title  to  plaintiff  to  lands  owned  by  the  estate, 
although  omitted  from  the  particular  descrip- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  22,  Executors  and  Administrators,  §  13017] 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  J.  W.  Tag- 
gart.  Judge. 

Action  by  Emily  A  Humphry  against  the 
Protestant  Episcopal  Church  in  the  Diocese 
of  Los  Angeles  and  others.  Judgment  of  dis- 
missal, and  plaintiff  appeals.  Reversed. 

Wm.  G.  Griffith,  for  appellant  B.  P. 
Thomas,  for  respondents, 

HENSHAW,  J.  This  action  was  brought 
to  determine  title  to  an  undivided  one-tenth 
interest  in  lot  No.  11  of  the  Oceans  ide  tract, 
in  the  county  of  Santa  Barbara.  The  facts 
as  to  the  title,  over  which  facts  there  Is  no 
dispute,  are  the  following:  Lot  11,  with 
other  lots,  was  owned  by  Elizabeth  A  Hum- 
phry at  the  time  of  her  death.  Upon  her 
death,  intestate,  an  undivided  one-tenth  de- 
scended to  her  sister,  Mary  E.  Richardson. 
Defendant  acquired  title  to  the  other  undi- 
vided nine-tenths.  Mary  B.  Richardson  died 
testate  before  defendant  had  been  able  to| 
secure  a  deed  to  her  one-tenth.  Defendant 
did  secure  a  deed  to  this  one-tenth  from  Mrs. 
W.  X.  Clothier,  sole  heir  at  law  of  her  moth- 
er. Mrs.  Mary  E.  Richardson,  but  by  her  will 
Mrs.  Richardson  had  specifically  devised  her 
interest  in  this  lot  in  trust  for  the  mainte- 
nance of  her  brother,  George  Ellery,  empow- 
ering the  trustees  to  sell  any  or  all  real  es- 
tate whenever  It  might  appear  to  them  for 
the  best  interest  of  the  estate  so  to  do.  If 
tins  trust  was  valid,  Mrs.  Clothier's  deed  to 
defendant  conveyed  nothing.  The  defend- 
ant likewise  obtained  a  deed  to  the  same  un- 
divided one-tenth  from  George  Ellery,  the 
beneficiary  under  the  trust,  but  indisputably 
George  Ellery  had  no  title  to  convey,  being  a 
aere  beneficiary  entitled  to  the  income  or  such 
portion  of  the  principal  as  the  trustees  might 
award  for  his  support  Thereafter  Emily  A 
Humphry,  this  plaintiff,  obtained  a  convey- 


ance from  the  executor  and  trustee  of  the  es- 
tate of  Mary  E.  Richardson  of  all  right  and 
title  to  the  land  In  question,  and  she  obtain- 
ed a  like  deed  from  all  of  the  heirs  at  law 
of  Elizabeth  A  Humphry.  Subsequently, 
after  settlement  of  the  final  account  In  the 
estate  of  Mary  E.  Richardson,  a  petition  for 
final  distribution  was  filed,  and  the  property 
was  distributed.  The  petition  for  distribu- 
tion asked  for  the  distribution  of  the  residue 
of  the  estate  remaining  in  the  hands  of  the 
petitioner,  and  set  forth  in  its  schedule  cer- 
tain parcels  of  real  estate,  amongst  which 
was  not  enumerated  lot  eleven.  It  alleged 
the  transfer  by  deed  of  all  the  interest  of  the 
estate  in  all  the  residue  of  the  estate  to 
Emily  A.  Humphry,  and  prayed  that  there 
be  distributed  to  Emily  A  Humphry  "the 
whole  of  the  said  residue  of  the  estate  of 
said  decedent  situated  in  said  counties  of 
Ventura  and  Santa  Barbara  of  the  state  of 
California."  The  decree  of  distribution  ad- 
judged "that  the  residue  of  said  estate  here- 
inafter particularly  described,  and  any  other 
property  not  now  known  or  discovered,  which 
may  belong  to  said  estate,  or  in  which  said 
estate  may  have  an  interest,  be  and  the  same 
is  hereby  distributed  to  the  said  Emily  A. 
Humphry."  The  decree  in  the  estate  of 
Elizabeth  A  Humphry  likewise  decreed  dis- 
tribution to  this  plaintiff  of  all  of  the  resi- 
due of  the  estate  of  the  said  Elizabeth  A. 
Humphry.  Upon  the  trial  plaintiff  relied 
for  her  title  upon  the  decree  of  distribution, 
contending  that,  under  the  clause  above  quot- 
ed, she  obtained  title  to  the  undivided  one- 
tenth  Interest  in  lot  11,  even  though  it  had 
not  been  particularly  described  in  the  peti- 
tion for  distribution.  By  defendant  it  was 
contended  that  there  was  not  only  a  failure 
to  distribute  this  interest  to  plaintiff,  but 
an  intent  not  to  distribute  it,  and  that,  there- 
fore, she  took  no  title.  The  court  decreed 
that  neither  plaintiff  nor  the  defendant  had 
title  to  the  disputed  one-tenth,  and  gave 
judgment  for  costs.  From  this  judgment, 
plaintiff  appeals. 

If  the  decree  of  distribution  Is  to  be  con- 
strued according  to  its  language,  it  certainly, 
In  conforming  title  to  Emily  A-  Humphryi 
to  "any  other  property  not  now  known  or 
discovered"  vested  her  with  the  title  to  the 
disputed  undivided  one-tenth  of  lot  11.  The 
attack  upon  this  decree  of  distribution  being 
collateral,  its  invalidity  or  Insufficiency  in 
any  respect  must  be  made  to  appear  on  Its 
face.  Respondents'  contention  that  there 
was  a  manifest  design  upon  the  part  of  the 
court  In  probate  not  to  distribute  this  un- 
divided one-tenth  draws  support  only  from 
the  fact  that  in  the  petition  for  distribution 
this  undivided  one-tenth  was  not  specifically 
described.  The  argument  In  this  connection 
Is  that  the  proceeding  is  one  in  rem ;  that  an 
initiatory  step  to  the  obtaining  of  Jurisdic- 
tion is  the  filing  of  the  petition ;  that  the  res 
over  which  the  court  acquires  Jurisdiction  Is 
the  property,  and  only  the  property,  descrlb- 
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ed  In  the  petition  for  distribution.  But  here- 
in respondents  are  in  error.  The  res  In  this 
case  was  the  residue  of  the  estate,  and,  not- 
withstanding the  omission  of  the  petition 
specifically  to  describe  the  undivided  Interest 
In  this  lot,  that  the  court  Intended  to  dis- 
tribute the  whole  residue  whether  describ- 
ed or  undescrlbed,  known  or  unknown,  Is 
made  plainly  manifest  from  the  language 
which  It  employs.  Moreover,  upon  final  dis- 
tribution, It  is  the  duty  of  the  court  to  dis- 
tribute all  of  the  residue  to  the  persons  en- 
titled (Code  Civ.  Proc.  §  1665),  and  its  or- 
der and  decree  In  this  regard  is  conclusive  as 
to  the  rights  of  the  heirs,  legatees,  or  dev- 
isees and  those  holding  under  them.  Code 
Civ.  Proc.  S  1666.  This  Is  the  precise  con- 
struction which  was  put  upon  a  like  decree 
of  distribution  In  Smith  v.  Blscalluz,  83  Cal. 
344,  21  Pac.  15,  23  Pac.  314.  There,  too,  the 
decree  distributed  "other  property  not  known 
or  discovered  which  may  have  belonged  to 
the  decedent  and  In  which  his  estate  may 
have  an  Interest,"  and  it  was  held  that  such 
a  decree  passed  title  to  lands  of  the  decedent 
omitted  from  the  particular  description ;  that 
it  was  not  void  for  uncertainty  of  descrip- 
tion, the  general  description  being  sufficient 
upon  collateral  attack  to  Include  omitted 
lands  which  might  be  shown  by  evidence 
aliunde  to  have  In  fact  belonged  to  the  dece- 
dent at  the  time  of  his  death. 

It  Is  not  seriously  disputed  by  respondents 
that  if  the  decree  of  distribution  be  held  to 
cover  the  disputed  one-tenth  interest,  and 
to  have  In  fact  confirmed  title  to  that  inter- 
est In  the  plaintiff,  such  decree  is  free  upon 
this  collateral  attack  from  any  question  as 
to  the  validity  of  the  trust  to  George  Ellery. 
It  having  been  determined,  as  above  set 
forth,  that  the  decree  does  dispose  of  this 
land,  it  follows  that  the  Judgment  of  the 
trial  court  was  erroneous.  It  is  therefore 
reversed  and  the  cause  remanded. 

We  concur:  LORIGAN,  J. ;  SLOSS,  J. 


Ex  parte  MURPHY.    (Cr.  1,484.) 
(Supreme  Court  of  California.   Aug.  17,  1908.) 

1.  Habeas  Corpus  —  Proceedings  —  Admis- 
sion to  Bail  Pending  Determination— 
Retubn  of  Offices  to  Wbit. 

Pen.  Code,  §  1476,  as  amended  by  St.  1905. 

S.  476,  c.  376,  empowers  the  court  or  judge  who 
irects  the  issuance  of  a  writ  of  habeas  corpus 
to  admit  the  prisoner  to  bail  pending  the"  de- 
termination of  the  proceeding.  Held  that, 
where  a  prisoner  has  been  so  admitted  to  bail, 
and  the  officer  who  had  him  in  custody  therefore 
cannot  produce  his  body  in  court  in  obedience 
to  the  writ,  he  need  only  show  by  his  return 
that  his  prisoner  has  been  discharged  under  the 
terms  of  the  court's  order,  and  he  need  not  per- 
sonally appear  in  court  for  the  purpose  of  mak- 
ing such  return. 

2.  Same  —  Necessity  fob  Attendance  of 
Pbisoneb  Out  on  Bail. 

Pen.  Code,  5  1476,  as  amended,  having  nec- 
essarily superseded  sections  1481,  1482,  requir- 
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ing  the  prisoner's  body  to  be  produced  on  a  writ 
of  habeas  corpus,  except  !n  specified  cases,  it  is 
no  longer  necessary,  in  order  to  confer  Juris- 
diction, that  the  prisoner  be  personally  present, 
bis  undertaking  or  cash  deposit  having,  for  ju- 
risdictional purposes,  been  substituted  for  his 
personal  presence. 

In  Bank.  Application  by  J.  L.  Murphy 
for  a  writ  of  habeas  corpus.  Writ  granted. 

E.  W.  Rice  and  H.  C.  Millsap,  for  petition- 
er.  John  E.  Carson,  for  respondent 


PER  CURIAM.  In  view  of  the  amendment 
to  section  1476  of  the  Penal  Code,  adopted 
in  1905  (St  p.  476,  c.  376),  empowering  the 
court  or  Judge  who  directs  the  Issuance  of 
a  writ  of  habeas  corpus  to  admit  the  pris- 
oner to  ball  pending  the  determination  of 
the  proceeding,  the  order  for  the  issuance  of 
the  writ  In  this  case  furnishes  a  proper  oc- 
casion for  a  statement  by  the  court  of  its 
views  concerning  the  return  to  be  made  to 
the  writ  where  the  prisoner  has  been  set 
at  liberty,  upon  filing  an  undertaking  of 
sureties  or  depositing  cash  before  the  re- 
turn day  of  the  writ  In  such  case  It  is 
obvious  that  the  officer  who  had  the  custody 
of  the  prisoner  cannot  produce  his  body  in 
court  in  obedience  to  the  writ  and  that  he  can 
do  no  more  than  to  show  by  bis  return  that 
his  prisoner  has  been  discharged  under  the 
terms  of  the  court's  order.  For  the  purpose 
of  making  such  return  it  is  equally  obvious 
thut  the  personal  attendance  of  the  officer 
is  not  required. 

As  to  the  prisoner  himself,  he  can  always 
attend,  at  his  own  expense  if  he  so  desires, 
but  in  the  view  of  the  court  his  attendance 
—when  he  Is  at  large  upon  bail — is  no  long- 
er necessary  In  order  to  confer  jurisdiction ; 
for  the  amendment  under  which  he  has  giv- 
en ball  has  necessarily  superseded  sections 
1481  and  1482  of  the  Penal  Code,  and  for 
jurisdictional  purposes  has  substituted  his  un- 
dertaking or  cash  deposit  for  his  personal 
presence.  We  make  this  announcement  of 
our  views  regarding  this  matter  in  order 
that  the  counties  and  municipalities  of  the 
state  may  no  longer  feel  obliged  In  this  class 
of  cases,  to  incur  and  defray  the  useless 
expense  of  transporting  prisoners  or  officers 
to  and  from  the  place  where  the  court  is 
sitting. 


Ex  parte  COLLINS.   (Cr.  91.) 

(Court  of  Appeal,  Second  District  California. 

June  18,  1908.) 
1.  Criminal  Law— Stay  of  Execution. 

Unless  otherwise  provided  by  law,  the  court 
has  inherent  power  to  stay  execution  in  a  crim- 
inal case,  and  such  power,  being  exercised  for 
the  benefit  of  the  defendant,  will  be  presumed  to 
have  been  with  his  consent 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  8  2554.] 
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2.  Sake— Pbobattonaby  Powers. 

Under  Pen.  Code,  §  1203,  conferring  pro- 
bationary powers  on  the  court  in  criminal  cases, 
suspension  of  the  execution  of  a  sentence  is  re- 
atricted  to  sentences  to  pay  a  fine  with  imprison- 
ment as  an  alternative,  while  suspension  of  sen- 
tence is  the  general  rule  in  cases  in  which  the 
defendant  is  over  16  years  of  age. 

3.  Saks—  "Judgment"— Time  of  Execution. 
_  The  time  at  which  a  judgment  or  sentence 

of  imprisonment  shall  be  carried  into  execution, 
forms  no  part  of  the  "judgment"  which  is  the 
penalty  of  the  law,  as  declared  by  the  court, 
while  the  direction  with  respect  to  the  time  of 
carrying  it  into  effect  is  in  the  nature  of  an 
award  of  execution,  so  that,  where  the  penalty 
is  imprisonment,  the  sentence  may  be  satisfied 
only  by  the  actual  suffering  of  the  Imprisonment 
imposed,  unless  remitted  by  death  or  some  legal 
authority. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8827-3842 ;  vol.  8,  pp. 
7695,  7696.3 

4.  Sake  —  Rearrest  —  Execution  ow  Judg- 
ment. 

Where  a  convicted  defendant  is  at  liberty, 
and  has  not  served  his  sentence,  if  there  be  no 
■tatute  to  the  contrary,  he  may  be  rearrested  as 
an  escape,  and  ordered  into  custody  on  the  unex- 
ecuted judgment 
6.  Same— Statutes. 

Pen.  Code,  §  670,  provides  that  the  term 
of  imprisonment  fixed  ,  by  the  judgment  in  crim- 
inal actions  does  not  commence  to  run  until  the 
defendant  is  actually  delivered  at  the  place  of 
imprisonment  Section  1213  declares  that  when 
a  judgment  other  than  death  has  been  pronounc- 
ed, a  certified  copy  of  the  entry  thereof  must  be 
forthwith  furnished  to  the  officer  whose  duty  it 
is  to  execute  the  judgment,  and  section  1455  pro- 
rides  that  when  a  judgment  of  imprisonment  is 
entered,  a  certified  copy  must  be  delivered  to 
the  sheriff,  marshal,  or  other  officer,  which  is 
efficient  warrant  for  its  execution,  and  section 
1216  declares  that  if  the  judgment  is  for  im- 
prisonment in  the  state's  prison,  the  sheriff,  on 
receipt  of  a  certified  copy  thereof,  shall  take  and 
deliver  the  defendant  to  the  warden  of  the  state's 
prison.  Held,  that  while  a  defendant  sentenced 
to  a  term  of  imprisonment  is  entitled  to  im- 
mediate incarceration  thereon,  yet  if  he  does  not 
object  to  the  suspension  of  execution  by  the 
court  the  judgment  during  such  suspension  re- 
mains unexecuted,  and  he  may  not  thereafter 
object  to  his  incarceration  thereunder. 

Application  by  Herbert  L.  Collins  for  a 
writ  of  habeas  corpus.  Writ  dismissed.  Pe- 
tition denied. 

Row  en  Irwin,  for  petitioner.  W.  V.  Buck- 
ner  and  J.  L.  C.  Irwin,  for  respondent. 

TAGGART,  J.  On  June  1,  1907,  Herbert 
L  Collins  pleaded  guilty  to  a  charge  of  va- 
rrancy,  waived  time  for  sentence  on  the 
charge,  and  a  judgment  of  imprisonment  for 
the  term  of  six  months  in  the  county  jail  was 
rendered  and  entered  against  him  thereon. 
The  judgment  was  not  executed  at  the  time. 
The  justice  of  the  peace  before  whom  the 
proceedings  were  had  merely  made  an  entry 
In  his  docket  of  "commitment  withheld,"  and 
allowed  the  defendant  to  have  his  liberty. 
On  February  20.  1008,  a  commitment  in  ex- 
ecution of  said  judgment  was  issued  by  the 
justice,  and  by  virtue  thereof  the  sheriff  took 
the  defendant  Into  custody,  and  confined  him 
in  the  county  Jail.  It  Is  from  this  conflne- 
aent  his  release  Is  sought  Application  for 


such  release  was  made  to  the  superior  court 
of  Kings  county,  in  which  county  defendant 
wsb  confined,  and  after  a  hearing  his  applica- 
tion was  denied.  It  was  thereupon  renewed 
in  this  court. 

Both  demurrer  and  answer  to  the  petition 
are  presented  upon  the  return.  Only  one  is- 
sue of  fact  Is  raised  by  the  latter,  and  no  evi- 
dence was  offered  by  either  party  in  relation 
thereto.  The  petition  alleges  that  at  the  time 
the  order  was  made  withholding  the  commit- 
ment the  defendant  was  present  in  court,  and 
ready  and  willing  to  surrender  himself  In  ex- 
ecution of  the  judgment  The  answer  denies 
that  he  was  ready  or  willing,  but  avers  that 
he  was  present,  and  consented  to  the  making 
of  the  order.  It  appears  from  the  declara- 
tions of  the  courts  in  some  jurisdictions  that 
at  common  law  It  was  competent  for  a  court, 
having  the  authority  to  imprison  as  a  penalty 
for  crime,  to  make  an  order  staying  execu- 
tion, and  the  power  to  do  this  Is  held  to  be 
Inherent  In  the  court.  The  practice  was  rec- 
ognized and  followed  In  England,  where  there 
was  no  appeal,  as  a  matter  of  right  from  a 
conviction  for  crime.  For  this  reason,  it  Is 
said  to  follow  that,  unless  otherwise  provid- 
ed by  statute,  the  power  to  stay  execution 
exists  In  the  court,  and,  being  exercised  for 
the  benefit  of  the  defendant,  will  be  presum- 
ed to  have  been  done  with  his  consent.  Web- 
er v.  State,  58  Ohio  St  616.  51  N.  B.  116.  41 
L.  R.  A.  472;  People  v.  Court,  Monroe  Co., 
141  N.  T.  288,  36  N.  E.  886,  23  L.  R.  A.  856. 

The  application  of  the  rule  expressio  unlus, 
etc.,  to  the  provisions  of  section  1203  of  the 
Penal  Code  would  Justify  a  distinction  be- 
tween the  exercise  of  the  probationary  powers 
of  the  court  In  suspending  sentence  and  in 
staying  execution  after  sentence.  The  sus- 
pension of  sentence  appears  to  be  the  general 
rule  In  cases  in  which  the  defendant  Is  over 
16  years  of  age,  while  suspension  of  execu- 
tion of  sentence  appears  to  be  restricted  to 
sentences  to  pay  fine  with  Imprisonment  In 
the  alternative.  This  special  provision  for  a 
stay  of  execution  Justifies  the  further  infer- 
ence as  to  the  legislative  Intent  to  limit  the 
power  to  specially  provided  cases.  If  the 
rule  were  applicable  here,  the  absence  of  stat- 
utory authority  would  render  the  order,  "com- 
mitment withheld,"  void.  This  same  rule  is 
invoked  by  the  respondent  in  connection  with 
the  sections  of  the  Code  relating  to  stay  of 
execution  on  appeal,  but  we  do  not  think  it 
material  to  the  question  before  us  whether 
the  order  be  void  or  not.  It  may  even  be 
conceded  that  the  rule  declared  in  those  cases 
in  which  the  plea  of  guilty  or  verdict  of  con- 
viction has  been  entered,  but  no  sentence  im- 
posed, to  wit,  that  an  agreement  or  condition 
that  the  defendant  may  remain  at  large  unsen- 
tenced  is  void,  and  that  the  suspension  of  the 
sentence  entered  by  consent  is  unauthorized 
(Gray  v.  State,  107  Ind.  177,  8  N.  E.  16 ;  People 
v.  Barrett  202  III.  287.  67  N.  E.  23, 63  L.  R.  A. 
82,  95  Am.  St.  Rep.  230),  is  applicable  hero, 
and  the  invalidity  of  the  subsequent  order  stay- 
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ing  execution  be  admitted  for  that  reason,  yet 
this  would  not  avoid  the  original  Judgment 
(Sylvester  v.  State,  65  N.  H.  103,  20  Atl.  954). 
It  would  still  be  a  valid,  substituting,  unex- 
ecuted Judgment.  The  time  at  which  a  Judg- 
ment or  sentence  shall  be  carried  Into  execu- 
tion forms  no  part  of  the  Judgment  of  the 
court  The  Judgment  is  the  penalty  of  the 
law,  as  declared  by  the  court,-  while  the  di- 
rection with  respect  to  the  time  of  carrying 
it  into  effect  is  In  the  nature  of  an  award  of 
execution.  Where  the  penalty  is  Imprison- 
ment, the  sentence  of  the  law  Is  to  be  satis- 
fled  only  by  the  actual  suffering  of  the  Im- 
prisonment imposed,  unless  remitted  by  death 
or  by  some  legal  authority.  The  expiration 
of  time  without  imprisonment  Is  in  no  sense 
an  execution  of  the  sentence.  State  v.  Cock- 
erham,  24  N.  O.  204;  Dolan's  Case,  101  Mass. 
222. 

Where  the  convicted  defendant  Is  at  liberty 
and  has  not  served  his  sentence,  if  there  be 
no  statute  to  the  contrary,  he  may  be  rear- 
rested as  an  escape,  and  ordered  into  custody 
upon  the  unexecuted  Judgment  1  Bishop, 
New  Crlm.  Proc.  §  1384;  In  re  Shaw,  31 
Minn.  44,  16  N.  W.  461;  Ex  parte  Vance,  90 
Cal.  208.  27  Pac.  209,  13  L.  R.  A.  574;  Peo- 
ple v.  Patrich,  118  Cal.  332,  50  Pac.  425.  Not 
only  may  the  Justice  of  the  peace  In  such  a 
case  issue  a  commitment  but  he  may  even 
be  compelled  to  do  so  by  mandamus  In  a 
proper  case.  Mann  v.  People,  16  Colo.  App. 
475,  66  Pac.  452.  Says  the  Colorado  court: 
"The  Judgment  of  conviction  did  not  become 
void  because  the  respondent  failed  to  Issue  a 
writ  of  commitment.  •  *  •  It  Is  Imma- 
terial that  more  than  60  days  had  elapsed 
since  the  conviction.  Graham  was  not  in 
prison  during  that  time,  and  the  Judgment 
could  be  satisfied  only  by  his  actual  impris- 
onment for  the  adjudged  period.  The  duty  to 
Issue  the  writ  was  mandatory."  Section  670 
of  the  Penal  Code  of  this  state  provides  that 
the  term  of  Imprisonment  fixed  by  the  Judg- 
ment in  a  criminal  action  does  not  commence 
to  run  until  the  defendant  is  actually  deliv- 
ered at  the  place  of  Imprisonment  and  that 
any  time  that  he  is  temporarily  at  large  by 
any  legal  means  must  not  be  computed  as 
part  of  the  term.  It  was  by  the  application 
of  this  section  that  it  was  held  In  Ex  parte 
Morton,  132  Cal.  346,  64  Pac.  469,  that  a  sen- 
tence to  commence  after  the  date  of  the  de- 
livery of  the  defendant  at  the  place  of  Im- 
prisonment if  not  within  the  provisions  of 
sections  669  of  the  same  Code,  was  Invalid. 
If  a  person  who  has  entered  a  plea  of  guilty, 
or  who  has  been  convicted  of  a  crime,  de- 
sires that  his  sentence  shall  begin,  he  can, 
If  not  in  custody,  compel  the  Issuance  of  the 
commitment  (Mann  v.  People,  supra),  or,  If  he 
be  in  custody,  may  have  a  writ  of  habeas 
corpus  to  direct  his  imprisonment  upon  such 
sentence,  In  the  proper  place,  that  his  term 
may  begin  to  run  under  section  670.  If  he  be 
serving  a  sentence  for  a  misdemeanor  In  the 
county  Jail,  and  be  sentenced  upon  conviction 


of  a  felony,  he  is  entitled  to  be  removed  to 
the  state  prison  forthwith,  by  virtue  of  the 
requirement  of  section  1216,  Pen.  Code,  to 
that  effect.  Ex  parte  McGulre,  135  Cal.  339. 
67  Pac.  327,  87  Am.  St.  Rep.  105.  While  a 
comparison  of  section  1213  with  section  145" 
discloses  an  absence  of  the  element  of  time 
In  the  provisions  for  the  execution  of  a  Judg- 
ment under  the  last  section,  and  the  former 
shows  a  right  of  the  defendant  to  immediate 
action  by  the  sheriff,  and  It  was  upon  this 
statutory  right  to  be  taken  forthwith  that  the 
action  of  the  court  Ex  parte  McGulre  was 
based,  it  is  unnecessary  in  support  of  the 
court's  action,  to  hold  that  any  difference  in 
the  practice  was  intended  by  the  Legisla- 
ture. There  was  a  valid,  subsisting  Judg- 
ment unexecuted  against  the  defendant  on 
the  29th  of  February,  1908.  The  record  does 
not  disclose  that  any  objection  was  made  by 
him  to  the  suspension  of  sentence,  or  any  ef- 
fort to  have  the  court  execute  the  Judgment. 
That  he  was  ready  and  willing  to  have  the 
sentence  executed  did  not  cause  him  to  de- 
mand Its  execution,  or  to  refuse  to  accept  the 
benefits  of  the  order  now  claimed  to  be  void. 
The  Judgment  being  valid  and  the  sentence 
unserved,  the  commitment  of  the  defendant 
In  execution  of  the  Judgment  was  a  legal  and 
valid  imprisonment 
Writ  dismissed  and  petition  denied. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


HEMENWAY  v.  ABBOTT.   (Civ.  456.) 

(Court  of  Appeal,  Third  District  California. 
June  27,  1908.   On  Rehearing,  July  27, 
1908.    Rehearing  Denied  by  Su- 
preme Court  Aug.  24,  1908.) 

1.  Deeds  —  Validity  —  Undue  Influence  — 
Evidence. 

Evidence  considered,  and  held  to  Justify 
a  finding  by  the  trial  court  that  a  deed  to  real 
estate  for  an  expressed  consideration  of  $10, 
made  by  a  man  81  years  old  to  a  woman  in 
whose  lodging  house  he  resided,  and  who  was 
a  relative  of  his  deceased  wife,  was  not  voidable 
as  having  been  obtained  by  undue  influence, 
nor  because  of  mental  incapacity  of  the  grantor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds.  §8  638,  641.] 

2.  Principal  and  Agent  —  Dealings  Be- 
tween—Validity. 

An  agent  and  his  principal  are  not  prohib- 
ited from  dealing  with  each  other;  but  the  rule 
is  that  in  all  their  dealings  respecting  the 
Bubject-matter  of  the  agency  the  utmost  good 
faith  is  required,  and  the  burden  of  proof  is 
on  the  agent  to  show  affirmatively  that  he  act- 
ed in  good  faith,  fairly,  and  honestly. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §  183.] 

8.  Same. 

Equity  treats  the  relation  of  principal  and 
agent  in  the  same  general  manner,  though  not 
with  quite  the  same  strictness,  as  that  of  trus- 
tee and  beneficiary ;  and  in  any  contract  of  pur- 
chase or  sale  with  the  principal,  or  other  trans- 
action by  which  the  agent  obtains  a  benefit,  a 
presumption  arises  against  its  validity  which 
the  agent  must  overcome,  but  this  presumption 


Digitized  by 


CaL>  HEMENWAY 

is  not  so  weighty  or  strong  as  In  the  case  of  a 
trustee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  40,  Principal  and  Agent,  {  183.] 

4.  Same — Conveyance   of   Property  nou 

Principal  to  Agent— Validity. 

Plaintiff's  testator,  when  80  years  old,  went 
to  live  in  a  lodging  house  kept  by  defendant, 
who  was  a  cousin  of  his  deceased  wife,  where 
he  continued  to  reside  nntil  bis  death  in  a  street 
car  accident  something  more  than  a  year  later. 
Shortly  after  going  there,  he  executed  a  pow- 
er of  attorney  to  defendant  to  sell  certain  real 
estate  he  owned  and  while  such  power  was 
still  in  force,  and  a  few  months  prior  to  his 
death,  he  made  a  deed  conveying  the  property 
to  her  for  an  expressed  consideration  of  $10, 
which  deed  defendant  recorded  during  his  life- 
time. It  did  not  appear  that  she  had  made 
any  effort  to  sell  the  property  under  the  power 
of  attorney,  and  there  was  evidence  tending 
to  show  that  decedent  was  physically  and  men- 
tally active  for  a  man  of  his  years,  and  capable 
of  forming  an  independent  judgment  as  to  his 
affairs ;  also,  that  there  was  no  undue  influence 
exercised  over  him  by  defendant,  but  that  the 
deed  was  prepared  at  his  request,  and  that  he 
stated  to  others  that  he  bad  previously  done 
well  by  his  children.  In  an  action  to  set  aside 
a  deed  made  by  a  principal  to  one  holding  his 
power  of  attorney  to  convey  the  same  land 
conveyed  by  the  deed,  evidence  considered  and 
held  to  warrant  a  finding  that  defendant  took 
no  advantage  of  her  relation  as  agent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  |  185.] 

Appeal  from  Superior  Court,  Kings  Coun- 
ty; M.  D.  Short,  Judge. 

Action  by  Alice  Hemenway,  administra- 
trix, against  Sabrlna  I*  B.  Abbott  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Lippitt  &  Lippitt,  for  appellant.  Charles 
6.  Lamberaon  and  Frank  Lamberson,  for 
respondent 

CHIPMAN,  P.  J.  This  action  was  brought 
to  cancel  a  deed  to  certain  real  property, 
made  by  plaintiff's  testate,  George  W.  Proc- 
tor, to  defendant  Judgment  passed  for  de- 
fendant, from  which  and  from  the  order  de- 
nying her  motion  for  a  new  trial  plaintiff 
appeals. 

Plaintiff  was  duly  appointed  administra- 
trix of  the  estate  of  said  deceased,  with  the 
will  annexed,  and  brings  the  action  as  such 
administratrix.  She  alleges  in  her  amended 
complaint  that  on  May  5, 1904,  the  said  Proc- 
tor was  the  owner  of  certain  described  real 
property  situated  In  Kings  county;  that  prior 
thereto,  to  wit,  on  July  29,  1903,  the  said 
Proctor  executed  and  delivered  to  defendant 
his  power  of  attorney  "to  sell  or  negotiate 
for  sale  or  rent"  the  said  lands  above  re- 
ferred to,  and  also  certain  other  lands  situ- 
ated in  San  Luis  Obispo  county;  that  said 
power  of  attorney  "was  in  full  force  and  ef- 
fect on  said  5th  day  of  May,  1904."  The 
foregoing  facts  are  found  by  the  court  to  be 
true. 

It  is  then  alleged  that  on  said  May  5, 
1904.  said  Proctor  conveyed  to  defendant  by 
an  Instrument,  purporting  to  be  executed  by 
him,  the  said  Kings  county  land,  in  which 
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said  deed  is  also  described  the  said  land  sit- 
uated in  San  Luis  Obispo  county;  that  on 
said  May  5,  1904,  the  said  Proctor  was  of 
the  age  of  81  years,  and  "was  then  and  for 
many  years  prior  thereto  had  been  infirm  in 
body  and  mind";  that  he  was  practically 
deaf,  blind  in  one  eye,  and  the  sight  of  his 
other  eye  greatly  impaired;  "that  he  was 
easily  Influenced  by  flattery,  especially  at 
the  hands  of  women,  and  was  by  reason  of 
age,  Infirmities,  and  mental  weakness  unfit 
to  transact  business";  that  defendant,  "well 
knowing  the  condition,  mental  and  physical, 
of  said  George  W.  Proctor,  and  at  a  time 
when  she  was  occupying  toward  him  the 
confidential  and  fiduciary  relationship  of  his 
agent  as  aforesaid,  did  prepare  or  cause  to 
be  prepared,  and  did,  by  and  through  undue 
influence  and  for  the  purpose  of  benefiting 
herself,  and  for  illegal  and  unlawful  purposes 
and  objects,  cause,  compel,  and  have  said 
George  W.  Proctor  execute,  acknowledge,  and 
deliver  to  her,  said  defendant,  a  certain  in- 
strument of  writing,  purporting  to  be  the 
deed  of  said  George  W.  Proctor  conveying 
to  said  defendant  the  land  hereinabove  de- 
scribed, together  with  the  said  lands  In  San 
Luis  Obispo  county";  that  said  deed  "was 
made,  •  *  •  if  at  all,  by  said  Proctor  to 
said  defendant  for  a  grossly  Inadequate  con- 
sideration, to  wit  the  sum  of  $10;  that  no 
other  or  further  consideration  was  paid  to 
or  received  by  said  Proctor  for  said  purport- 
ed deed";  that  said  lands  described  in  said 
deed  are  of  the  value  of  $2,000,  and  that  the 
said  consideration  was  fictitious,  and  was, 
as  plaintiff  Is  informed  and  believes,  after- 
ward returned  by  said  Proctor  to  defendant; 
that  the  said  deed  is  void  and  a  nullity  "for 
the  reason  that  the  same  was  made,  *  *  • 
if  at  all,  for  the  purpose  of  creating  and 
upon  certain  secret  trusts,  and  to  be  held,  re- 
tained, and  used  for  the  use  of  said  George 
W.  Proctor,  and  to  enable  said  Proctor  to 
sell,  handle,  and  dispose  of  said  premises 
through  and  by  his  said  agent,  Sabrlna  L. 
B.  Abbott";  that  the  said  deed  Is  void  be- 
cause the  purposes  for  which  it  was  made 
are  not  expressed  therein,  and  Is  void  be- 
cause executed  "by  reason  of  the  undue  in- 
fluence of  said  defendant  over  said  Proc- 
tor, for  a  grossly  Inadequate  consideration, 
through  the  fraud,  importunities,  and  duress 
of  said  defendant  and  for  unlawful  and  il- 
legal purposes  and  objects";  that  said  deed 
was  executed  by  said  Proctor,  "if  at  all, 
wholly  without  advice  or  assistance  of  coun- 
sel or  relatives,  and  wholly  by  the  direction, 
assistance,  and  advice  of  the  defendant"; 
that  defendant  has  never  carried  into  effect 
the  objects  for  which  said  deed  was  executed, 
and  It  is  now  Impossible  for  her  to  do  so. 
The  foregoing  are  substantially  all  the  aver- 
ments constituting  plaintiff's  cause  of  action. 
Defendant  answered  the  complaint  without 
demurring  thereto,  and  denied  specifically 
plaintiff's  averments  of  the  said  Proctor's 
mental  and  physical  Incapacity;  denied  that 
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he  was  induced  to  make  said  deed  through 
the  undue  Influence,  fraud,  and  like  alleged 
Influences  of  defendant;  denied  that  the  con- 
sideration for  said  deed  was  fictitious  or 
grossly  inadequate,  or  was  upon  any  secret 
or  other  trust  or  purpose  other  than  express- 
ed upon  its  face,  or  was  made  for  the  benefit 
of  said  Proctor;  averred  that  said  deed  was 
made  without  any  undue  influence  exercised 
by  said  defendant,  and  without  any  fraud, 
and  for  the  sole  and  only  lawful  purpose  of 
conveying  title  to  defendant  to  the  property 
therein  described.  The  court  made  findings 
negativing  all  the  alleged  facts  set  up  by 
plaintiff  as  ground  for  the  cancellation  of 
said  deed,  and  made  findings  affirming  the 
truth  of  defendant's  allegations.  The  find- 
ings are  challenged  as  unsupported  by  the 
evidence,  and  it  is  also  claimed  that  the 
findings  do  not  support  the  Judgment 

We  learn  nothing  of  Mr.  Proctor's  life 
from  the  evidence  prior  to  1902,  nor  as  to 
his  characteristics,  mental  or  physical.  De- 
fendant was  said  to  be  related  (a  cousin)  to 
the  second  deceased  wife  of  Proctor,  and  is 
first  mentioned  in  connection  with  his  family 
when  she  visited  at  Petaluma  a  daughter  of 
Mrs.  Hemenway  In  the  latter  part  of  1902. 
Proctor  was  living  with  his  daughter,  Mrs. 
Hemenway,  at  that  time.  Mrs.  Hemenway 
testified  that  defendant  came  to  her  house 
quite  often:  "She  treated  my  father  very 
pleasantly  during  that  time.  At  first  she 
did  not  treat  him  in  any  way  that  a  mere  ac- 
quaintance would  not;  only  towards  the  last 
it  was  different  She  would  come  to  the  door, 
and  ask  where  he  was.  He  would  be  put- 
tering around.  I  had  2%  acres  of  ground, 
and  she  would  go  out  where  he  was  and  talk 
with  him."  She  was  asked  if  she  ever  saw 
her  "display  any  marks  of  affection  for  him 
at  that  time,"  and  answered:  "I  have  seen 
them  stand  in  the  yard  with  her  arm  over 
his  shoulder."  This  Is  the  extent  of  her  ex- 
hibitions of  affection  towards  him  at  Petalu- 
ma, or  elsewhere  for  that  matter,  so  far  as 
appears.  The  witness  testified  that*  her  fa- 
ther and  defendant  went  to  San  Francisco 
"several  times,  and  were  gone  a  couple  or 
three  days  and  then  came  back."  It  appear- 
ed that  about  this  time,  in  the  early  part  of 
1898,  defendant  took  a  lodging  house  in  San 
Francisco,  and  these  visits  may  have  had 
something  to  do  with  that  The  evidence  fur- 
nishes no  other  probable  explanation  of  the 
purpose  of  the  visits;  for  It  will  not  be  pre- 
sumed and  is  not  suggested  by  plaintiff  that 
they  had  an  Immoral  purpose,  and  the  evi- 
dence shows  that  he  took  considerable  inter- 
est in  defendant's  establishing  a  lodging 
house  in  San  Francisco.  The  witness  testi- 
fied that  her  father  left  her  house  in  March 
or  April,  1903,  "Just  simply  because  he  pre- 
ferred to  live  in  the  city.  He  could  not  see 
very  well,  and  he  could  see  things  In  the  city 
that  amused  him.  *  •  *  He  did  not  have 
any  means  to  invest  in  a  lodging  house  at 
the  time  he  went  to  San  Francisco;  nothing 
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that  could  buy  a  lodging  house.  He  bad  a 
little  money  that  my  brother  Frank  sent 
him."  It  appeared  that  Mrs.  Hemenway  call- 
ed to  see  her  father  while  he  was  lodging  at 
defendant's  house,  and  was  shown  her  father's 
room  by  defendant  with  whom  she  said  "the 
conversation  was  on  general  lines."  Her  fa- 
ther visited  her  several  times,  she  testified, 
after  he  went  to  San  Francisco.  Of  the  con- 
dition of  his  mind,  in  reply  to  a  question, 
she  testified:  "Well,  I  think  like  anything 
that  is  growing  old,  or  any  old  person,  it 
wasn't  what  it  should  be.  One  of  his  hobbies 
was  trying  to  appear  young  and  agile."  She 
said  he  had  the  hobby  of  trying  to  live  on 
five  cents  a  day  when  there  was  no  necessity 
for  It;  another  was  to  answer  patent  medi- 
cine advertisements.  The  record  discloses 
no  evidence  whatever  in  support  of  the  al- 
leged menace,  duress,  and  force  as  operating 
causes  leading  up  to  the  deed  from  Proctor 
to  defendant;  nor  is  there  any  evidence  of 
actual  fraud  surrounding  the  execution  of 
the  deed,  unless  it  can  be  found  in  the  facts 
and  circumstances  brought  into  the  case  in 
support  of  the  alleged  undue  influence.  Such 
influence  is  a  species  of  fraud  when  exercised 
in  the  accomplishment  of  an  unconscionable 
and  unfair  advantage  over  the  person  upon 
whom  it  operates.  Considering  this  feature 
of  undue  influence  and  apart  from  the  con- 
structive fraud  arising  alone  out  of  the  ad- 
mitted pre-existing  agency,  we  think  there 
is  evidence  Justifying  the  findings  of  the 
court  upon  it 

Bearing  upon  the  question,  it  is  claimed 
that  Proctor  was  old  and  physically  Infirm; 
that  he  was  susceptible  to  flattery,  especially 
at  the  hands  of  women,  was  deaf  and  prac- 
tically blind,  incapable  of  transacting  busi- 
ness by  reason  of  weakness  of  mind ;  and  that 
he  executed  the  conveyance  Involved  without 
independent  advice  and  for  an  Inadequate 
consideration.  Upon  all  these  points,  except 
as  to  his  age,  the  court  found  against  plain- 
tiffs contention.  The  witnesses  all  agree 
that  Proctor  was  physically  very  active,  un- 
usually so  for  a  man  81  years  old.  He  suf- 
fered from  asthma,  but  otherwise  his  health 
was  unimpaired.  His  ailment  did  not  prevent 
his  taking  active  exercise,  nor  did  it  affect 
his  mind  or  weaken  him  physically  to  any 
extent.  He  was  not  deaf,  but  "was  quite 
hard  of  hearing."  Witnesses  for  both  parties, 
however,  testified  to  conversations  with  him 
carried  on  apparently  without  much  difficulty. 
He  was  practically  blind  in  one  eye,  but  the 
evidence  was  that  he  could  read  and  did  read 
books  and  the  newspapers  and  wrote  letters, 
and  found  his  way  around  the  streets  of  San 
Francisco  alone  and  unaided.  He  met  his 
death  by  being  run  over  by  a  street  car  when 
he  was  out  sight-seeing  and  taking  exercise 
in  that  city.  There  is  no  substantial  conflict 
In  the  evidence  as  to  the  foregoing  facts,  and 
they  may  be  at  once  dismissed  from  further 
consideration. 
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His  son-in-law,  Overton,  testified-  that  Proc- 
tor "was  a  man  susceptible  of  being  led  or 
Influenced  very  easily.  Flattery  would  lead 
him  almost  anywhere."  On  the  contrary,  wit- 
ness Mrs.  Barnes  testified  that  "he  was  stub- 
born. Anything  he  made  up  his  mind  to  do 
he  would  do,  and  anything  he  made  up  his 
mind  not  to  do  he  would  not  do.  He  was 
very  obstinate.  In  fact,  he  prided  himself 
on  being  so.  He  often  told  me  that  no  one 
could  Influence  him  to  do  anything  that  he 
did  not  want  to  do."  Witness  Overton  was 
asked  his  opinion  as  to  whether  Proctor  was 
a  person  easily  Influenced  by  women,  but  the 
court  sustained  an  objection  to  the  question 
as  not  within  any  of  the  material  issues  in 
the  case,  and  there  was  no  evidence  upon  the 
point.*  Overton,  however,  was  permitted  to 
testify  that  his  "general  conversations  seem- 
ed to  dwell  upon  women — upon  sexual  inter- 
course with  women.  He  stated  to  me  that, 
when  he  had  passed  that  condition,  be  was 
ready  to  die."  If  this  testimony  has  any 
pertinence,  it  goes  to  show  physical  vigor  in 
the  old  man.  There  was  not  the  slightest  evi- 
dence of  any  immoral  relations  between  him 
and  defendant  He  frequently  said  that  she 
took  good  care  of  him,  and  made  her  house 
a  comfortable  and  very  agreeable  home  for 
him,  and  that  he  was  happier  and  more  con- 
tented there  than  when  living  with  his  daugh- 
ter at  Petaluma.  But  the  law  is  not  so  un- 
charitable as  to  attribute  sinister  and  fraudu- 
lent motives  to  what  appeared  to  be  simple 
acts  of  kindness  and  consideration.  Nor  will 
the  law  compel  the  Inference  that,  because  he 
chose  to  reward  her  considerate  treatment,  he 
did  so  while  under  some  undue  influence  ex- 
erted by  defendant,  and  that  this  influence 
was  the  moving  cause  for  the  reward  bestow- 
ed. His  daughter,  Mrs.  Hemenway,  called 
upon  defendant  while  he  was  living  at  de- 
fendant's house,  and  was  shown  his  room.  If 
she  discovered  any  evidence  of  defendant's 
unusual  influence  over  him  it  does  not  appear. 
His  daughter-in-law,  Mrs.  Frank  Proctor,  had 
some  knowledge  of  the  way  he  was  living 
while  with  defendant  and  of  the  treatment 
he  received  at  her  hands.  She  wrote  defend- 
ant a  letter  dated  March  22,  1904,  addressing 
her  as  "Dear  Cousin,"  saying,  among  other 
things :  "I  thought  when  you  so  kindly  wrote 
me  of  our  dear  father's  safe  arrival  there 
that  I  would  write  you  at  once,  but  so  take 
the  will  for  the  deed,  and  here  I  am  to  thank 
you  for  your  many  kindnesses  to  father.  I 
don't  think  I  would  have  tried  to  write  you 
after  so  many  months  of  delay  only  father 
in  his  last  letter  as  good  as  said  he  was  on 
one  of  his  pet  fits  of  starving,  and  I  want  you 
to  see  he  gets  everything  he  needs.  I  am 
going  to  send  the  check  to  you  and  you  keep 
out  enough  to  board  him  well;  say  twenty 
per  month  would  buy  and  pay  you  for  cooking 
for  him.  I  know  money  could  not  pay  for  the 
attention  you  give  him,  and  kindness  can't 
be  paid  for.   •   *   *  I  am  glad  father  has 
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the  home  he  has,  for  I  could  not  do  for  him 
as  you  do  and  he  has  no  amusement  here. 
*  *  •  Lots  of  love  to  you  both.  *  •  • 
Now  write  me  soon,  and  believe  me  your 
friend  and  cousin,  Mrs.  Frank  L.  Proctor."* 
This  letter  was  written  a  few  months  after 
Proctor  had  returned  from  Cananea,  Mexico, 
where  he  had  been  visiting  his  son  Frank. 
Its  statements  are  inconsistent  with  some  of 
Mrs.  Proctor's  testimony  by  which  she  seemed 
to  place  an  entirely  different  complexion  upon 
the  conduct  of  defendant  toward  her  boarder. 
The  "pet  fit"  to  which  she  alludes  in  the  let- 
ter is  explained  by  her  testimony,  and  that 
of  Mrs.  Hemenway,  that  their  father  had  a 
notion  that  people  ate  too  much,  and  that  he 
could  prove  it  by  living  on  five  cents  a  day 
and  retain  his  strength. 

There  Is  very  little  testimony  bearing  upon 
Proctor's  mental  condition.  Witness  Overton 
testified:  "As  to  his  mentality,  for  an  old 
man  he  appeared  to  be  very  bright,  but  some- 
times he  appeared  to  be  very  childish ;  but  as 
a  general  thing  he  appeared  to  be  very 
bright"  The  only  business  transaction  testi- 
fied to  in  which  Proctor  was  interested  was 
a  deal  in  land,  and  occurred  In  1894  or  1895. 
This  resulted  in  loss,  but  It  was  not  attribut- 
able to  weakness  of  mind,  but  rather  to  mis- 
taken judgment  not  unusual  with  men  in 
perfect  mental  health.  In  the  later  years  of 
his  life  Proctor  was  not  engaged  In  any  busi- 
ness, and  was  supported  by  his  children. 

Proctor  visited  his  son  Frank  in  Mexico  the 
latter  part  of  1903.  Frank  Proctor  testified 
that  in  his  opinion  his  father  was  at  that 
time  "not  competent  to  any  extent  to  transact 
business" ;  that  he  would  not  trust  him  "with 
any  amount  of  money  to  do  business  on."  It 
appeared,  however,  that,  when  he  returned  to 
San  Francisco,  Frank  and  his  wife  gave  the 
old  man  $780  for  his  personal  use,  and  pur- 
chased a  return  ticket  for  him.  It  would  not 
necessarily  follow  from  this  opinion  of  Proc- 
tor's mental  capacity  to  transact  business  "to 
any  extent"  that  he  could  not  and  did  not 
fully  understand  the  nature  of  the  transac- 
tion complained  of,  or  that  he  was  Incapable 
of  exercising  a  free  and  independent  judg- 
ment concerning  it 

Upon  the  question  of  Independent  advice 
there  was  no  evidence  that  Proctor  had  any. 
The  finding  of  the  court  is  in  accordance  with 
the  evidence  that  defendant  prepared  the  deed 
at  the  request  of  Proctor,  and  that  it  was  not 
made  "wholly  or  at  all  by  the  direction  or 
advice  of  defendant"  It  appears  from  the 
testimony  of  Mrs.  Barnes,  who  lived  next 
door  to  defendant,  that  her  husband  was  call- 
ed in  to  witness  the  execution  of  the  deed, 
and  that  Proctor,  defendant,  and  Mr.  and 
Mrs.  Barnes  were  present  and  the  deed  shows 
It  was  "signed,  sealed,  and  delivered"  In  the 
presence  of  Barnes.  She  testified  that  the 
deed  was  not  mentioned,  but  her  husband  did 
not  witness  the  signature  to  the  power  of  at- 
torney and  did  witness  the  execution  of  the 
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deed.  Reading  her  testimony  In  its  entirety, 
there  can  be  no  doubt  but  that  it  was  the 
deed  in  controversy  to  which  she  referred. 
Mrs.  Barnes  testified  that  Proctor  told  her  he 
wished  to  provide  for  Mrs.  Abbott  "He  told 
me  that  she  had  made  a  home  for  him,  and 
made  him  much  happier  than  he  had  been 
anywhere  since  his  wife  died,  and  for  that 
reason  and  that  she  was  not  a  very  strong 
woman  he  wanted  to  provide  for  her  as  far 
as  he  could.  He  said :  'Mrs.  Barnes,  I  did  a 
good  deal  for  my  children  when  I  had  money, 
and  I  think  they  should  leave  me  alone  and 
let  me  be  where  I  am  happy.' "  Her  testimony 
shows  that  Proctor  knew  what  he  was  doing 
and  intended  to  do  what  he  did  in  the  matter. 
Mrs;  Barnes  testified  further:  "Mr.  Proctor 
was  a  very  bright  man,  and  was  at  that  time 
and  up  to  the  time  of  his  death.  I  saw  him 
dally,  and  I  considered  him  a  very  bright  man 
for  a  man  of  his  years.  •  •  •  He  often 
told  me  that  no  one  could  influence  him  to 
do  anything  that  he  did  not  want  to  do."  He 
lived  at  Mr.  Barnes'  house  during  the  last 
month  of  his  life,  and  was  stopping  there 
when  he  died.  The  court  was  justified,  we 
think,  from  the  testimony  of  this  witness  in 
concluding  that  Proctor  was  capable  of  dis- 
posing of  his  property  without  the  aid  of  an 
attorney  or  other  independent  advice. 

The  money  consideration  paid,  as  shown  by 
the  deed,  was  but  $10,  but  the  court  found  on 
sufficient  evidence  that  Proctor  desired  de- 
fendant "to  have  and  to  hold  said  real  proper- 
ty described  in  said  deed  as  her  own  proper- 
ty," in  consideration,  also,  for  the  kind  treat- 
ment he  had  received  at  her  hands.  Witness 
Overton  was  asked:  "Did  she  [defendant] 
ever  state  to  you  what  consideration  she  had 
given  for  these  deeds,  if  any?  A.  As  far  as 
I  can  recollect  she  told  me  that  It  was  simply 
conveyed  to  her  for  the  purpose  of  getting 
a  lodging  house ;  for  the  benefit  of  the  two  of 
them.  She  was  to  run  the  house  and  they 
were  to  have  a  kind  of  partnership."  The 
trial  court  evidently  accepted  the  more  direct 
and  positive  testimony  of  Mra  Barnes. 

Witness  Frank  Proctor  deposed  to  having 
received  a  letter  from  defendant  "in  the  early 
part  of  1903."  He  had  not  the  letter,  but  he 
deposed  *  to  its  substance  as  follows :  "Mrs. 
Abbott  made  me  a  proposition  that  if  I  would 
furnish  money  for  her  to  buy  a  lodging  house 
in  San  Francisco  that  she  would  marry  my 
father ;  that  he  had  proposed  to  her,  and  her 
proposition  was  to  me  that  she  would  marry 
him  and  take  care  of  him  during  his  lifetime 
If  I  would  furnish  her  this  money  for  the 
lodging  house,  and  allow  her — provide  for  her 
after  his  death  should  he  die  first  during  her 
lifetime — and  then  that  this  property  would 
revert  back  to  me."  He  answered  that  he 
"would  not  do  anything;  that  he  would  al- 
ways provide  a  home  for  his  father."  Later, 
when  his  father  visited  him,  he  testified  that 
he  showed  this  letter  to  him,  but  did  not  re- 
member what  his  father  said  about  It  "He 
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talked  with  me  at  that  time  about  my  fur- 
nishing money  for  a  lodging  house  in  San 
Francisco.  He  approached  the  subject  in 
some  way,  but  I  never  would  talk  to  him 
about  it." 

Mrs.  Frank  Proctor  in  her  deposition  also 
speaks  of  her  father  Importuning  her  husband 
for  money  to  buy  a  lodging  house  in  San 
Francisco,  and  she  also  testified  to  having 
seen  a  letter  from  defendant  to  her  father  in 
which  defendant  urged  him  "to  bring  back 
the  money."  What  credence  was  given  to 
this  testimony  by  the  trial  court  we  cannot 
know.  It  bears  upon  some  phases  of  the  case, 
but  the  circumstances  occurred  several 
months  prior  to  the  date  of  the  deed  in  ques- 
tion, and  it  was  some  months  later  that  Mrs. 
Proctor  wrote  the  letter  already  referred  to. 

To  one  other  circumstance,  upon  which  ap- 
pellant lays  stress,  our  attention  is  especially 
Invited.  Proctor  made  an  olographic  will, 
couched  in  few  words,  on  May  22,  1903,  to 
which  he  appended  a  codicil  on  May  28,  1903. 
Appellant  urges  that  this  shows  a  recognition 
of  his  obligation  to  and  affection  for  his  chil- 
dren, and  manifests  bis  intention  as  to  the 
disposition  of  his  property.  This  will  was  ex- 
ecuted about  the  time  his  daughter,  Mrs. 
Hemenway,  says  he  went  to  San  Francisco, 
and  a  year  before  he  conveyed  the  property 
to  defendant  As  tending  to  show  his  state 
of  mind  towards  his  children  or  defendant  a 
year  later,  it  has  slight  probative  force.  In- 
deed, it  would  be  difficult  to  make  much 
meaning  out  of  this  document  because  of  Its 
lncoherency,  except  as  an  exhibition  of  illiter- 
acy. 

The  learned  trial  court  doubtless  felt  Itself 
brought  by  the  evidence  to  the  consideration 
of  the  case  in  the  light  of  the  relation  of  prin- 
cipal and  agent  alone  between  Proctor  and  de- 
fendant and,  as  there  was  evidence  justifying 
its  conclusion,  this  court  cannot  interfere. 

This  relation  is  shown  by  a  power  of  attor- 
ney given  by  Proctor  to  defendant  which  is 
dated  July  29, 1903.  It  was  duly  acknowledg- 
ed before  Justin  Gates,  a  notary  at  San  Fran- 
cisco, and  appears  to  have  been  witnessed  by 
him,  but  was  not  recorded.  The  circumstan- 
ces under  which  this  power  was  given  do  not 
appear,  nor  does  it  appear  that  defendant 
ever  acted  under  it  or  made  any  effort  to  sell 
the  property  by  virtue  of  it  It  was  in  exist- 
ence, however,  when  the  deed  in  controversy 
was  executed  and  delivered,  and  the  court  so 
found.  The  deed  In  question  was  executed 
May  5,  1904,  was  acknowledged  at  San  Fran- 
cisco before  F.  C.  Ford,  notary,  on  the  same 
day,  and  purports  to  have  been  "signed,  seal- 
ed, and  delivered  in  the  presence  of  R.  L.  C. 
Barnes."  It  was  recorded  at  the  request  of 
defendant  in  Kings  county  on  July  9,  1904, 
more  than  a  month  prior  to  Proctor's  death, 
and  manifestly  not  in  anticipation  of  his 
death,  for  It  occurred  by  accident 

We  may  with  propriety  state  some  of  the 
principles  applicable  to  cases  of  this  charac- 
I  tor.   The  agent  and  his  principal  are  not  pro- 
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hlblted  from  dealing  with  each  other,  but  the 
rale  Is  that  In  all  their  dealings  respecting 
the  subject-matter  of  the  agency  the  utmost 
good  faith  Is  required;  and  the  burden  of 
proof  Is  on  the  agent  to  show  affirmatively 
that  he  acted  In  good  faith,  fairly,  and  hon- 
estly. See  the  subject  quite  fully  discussed 
and  the  authorities  cited  in  Curry  v.  King 
(Cal.  App.)  02  Pac.  662.  "The  rule  Is  well 
settled  that  where  the  parties  were  both  In 
a  situation  to  form  an  Independent  judgment 
concerning  the  transaction,  and  acted  know- 
ingly and  Intentionally,  mere  Inadequacy  in 
the  price  of  the  subject-matter,  unaccompa- 
nied by  other  inequitable  incidents,  is  never  of 
itself  a  sufficient  ground  for  canceling  an  ex- 
ecuted or  executory  contract"  Pom.  Bq. 
Juris.  6  02a  "If  there  Is  nothing  but  inade- 
quacy of  price,  the  case  must  be  extreme,  in 
order  to  call  for  the  Interposition  of  equity.'* 
Id  f  028.  The  fact  that  a  conveyance  or  oth- 
er transaction  was  made  without  professional 
advice  or  consultation  with  friends,  and  was 
Improvident,  even  coupled  with  an  inadequate 
price,  Is  not  of  Itself  a  sufficient  ground  for 
relief,  provided  the  parties  were  both  able  to 
judge  and  act  independently,  and  did  act  up- 
on equal  terms,  and  fully  understood  the  na- 
ture of  the  transaction,  and  there  was  no  un- 
due influence  or  circumstances  of  oppression. 
Id  f  028.  "The  equitable  conception  of  true 
consent  assumes  physical  power  of  the  party, 
an  intellectual  and  moral  power,  and  that  he 
exercised  these  powers  freely  and  deliberate- 
ly." It  is  difficult  to  formulate  any  rule  de- 
termining the  amount  of  mental  weakness 
which  will  destroy  the  person's  capacity  to 
devise  or  convey  property.  The  following  has 
been  adopted  and  Is  stated  by  Mr.  Pomeroy 
to  be  clearly  just:  "Had  the  testator  a  dis- 
posing memory?  Was  he  able,  without  prompt- 
ing, to  recollect  the  property  he  was  about  to 
bequeath,  the  manner  of  distributing  it,  and 
the  objects  of  his  bounty?  To  sum  up  the 
whole  in  the  most  simple  and  intelligible 
form:  Were  his  mind  and  memory  sufficient* 
ly  sound  to  enable  him  to  know  and  under- 
stand the  business  in  which  he  was  engaged 
at  the  time  he  executed  the  will?"  The  same 
rule  applies  to  conveyances  and  other  agree- 
ments inter  vivos.  Pom.  Eq.  Juris.  §  047, 
note  L  "It  is  equally  certain  that  mere 
weak-mindedness,  whether  natural  or  produc- 
ed by  old  age,  sickness,  or  other  infirmity,  un- 
accompanied by  any  other  inequitable  inci- 
dents, if  the  person  has  sufficient  Intelligence 
to  understand  the  nature  of  the  transaction, 
and  Is  left  to  act  upon  his  own  free  will,  is 
not  sufficient  ground  to  defeat  the  enforce- 
ment of  an  executory  contract  or  to  set  aside 
an  executed  agreement  or  conveyance."  Id. 
Undue  influence  and  fiduciary  relations  con- 
stitute different  doctrines.  Id.  §  065.  Equi- 
ty treats  the  relation  of  principal  and  agent 
In  the  same  general  manner,  though  not  with 
quite  the  same  strictness,  as  that  of  trustee 
and  beneficiary.  In  any  contract  of  purchase 
or  sale  with  the  principal,  or  other  transac- 


tion by  which  the  agent  obtains  a  benefit,  a 
presumption  arises  against  its  validity  which 
the  agent  must  overcome,  but  this  presump- 
tion is  not  so  weighty  or  strong  as  in  the  case 
of  a  trustee.  Id.  §  060.  A  gift  by  a  principal 
to  his  agent  may  be  valid  and  be  sustained,  if 
the  absolute  good  faith,  knowledge,  and  Intent 
of  both  parties  Is  clearly  established.  Id. 
With  these  principles  in  view,  we  think  the 
findings  of  the  trial  court  are  supported  by 
the  evidence  and  that  the  findings  support  the 
judgment 

We  discover  no  prejudicial  error  in  any  of 
the  rulings  of  the  court 
The  Judgment  and  order  are  affirmed. 

We  concur:  HART,  J. ;  BURNETT,  J. 

On  Rehearing. 

CHIPMAN,  P.  J.  Petition  for  rehearing. 
The  principal  ground  upon  which  we  are  asked 
to  open  the  case  is  that  it  falls  within  the  role 
laid  down  by  this  court  in  Nobles  v.  Hutton 
(Cal.  App.)  03  Pac.  280,  where  the  court  said : 
"It  is  a  well-established  principle  that  persons 
standing  In  a  confidential  relation  toward 
others  cannot  entitle  themselves  to  hold  bene- 
fits which  others  may  have  conferred  upon 
them,  unless  they  can  show  to  the  satisfac- 
tion of  the  court  that  the  person  by  whom 
the  benefits  have  been  conferred  had  inde- 
pendent advice  in  conferring  them"— citing, 
also,  Tordi  v.  Tordi  (Cal.  App.)  01  Pac.  848. 
It  was  said  In  Robins  v.  Hope,  67  Cal.  403, 
407:  "The  phrases  'confidential  relation'  and 
'fiduciary  relation'  seem  to  be  used  by  the 
courts  and  law  writers  as  convertible  terms. 
It  is  a  peculiar  relation  which  undoubtedly 
exists  between  client  and  attorney,  principal 
and  agent  principal  and  surety,  landlord  and 
tenant,  parent  and  child,  guardian  and  ward, 
ancestor  and  heir,  husband  and  wife  (naming 
some  others).  In  these  and  the  like  cases  the 
law,  in  order  to  prevent  undue  advantage 
from  the  unlimited  confidence,  affection,  or 
sense  of  duty  which  the  relation  naturally 
creates,  requires  the  utmost  good  faith  (uber- 
rima fides)  in .  all  transactions  between  the 
parties."  1  Story's  Eq.  Jur.  218.  In  Scat- 
tergood  v.  Kirk,  102  Pa.  263,  43  AtL  1030, 
1032,  it  was  held  that  "the  term  •confidential 
relation'  is  not  confined  to  any  specific  asso- 
ciation of  the  parties  to  it  While  the  most 
frequent  Illustrations  are  between  persons 
who  are  related  as  trustee  and  cestui  que 
trust,  guardian  and  ward,  attorney  and  cli- 
ent parent  and  child,  husband  and  wife,  it 
embraces  partners  and  copartners,  principal 
and  agent,  master  and  servant  physician  and 
patient  and  generally  all  persons  who  are  as- 
sociated by  any  relation  of  trust  and  confi- 
dence." As  further  illustrating  the  meaning 
of  these  terms,  It  was  held  In  Thomas  v. 
Whitney,  180  111.  225,  57  N.  E.  808,  810,  that 
"the  relation  exists  and  relief  is  granted  In 
all  cases  in  which  influence  has  been  acquir- 
ed and  abused  in  which  confidence  has  been 
reposed  and  betrayed.  The  origin  of  the  con- 
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fldence  and  the  source  of  the  Influence  are 
Immaterial.  The  rule  embraces  both  tech- 
nical fiduciary  relations,  and  those  Informal 
relations  which  exist  wherever  one  man 
trusts  In  and  relies  on  another." 

Assuming  that  the  power  of  attorney  given 
to  plaintiff  by  Proctor  created  a  confidential 
relation  between  them  in  respect  of  the  prop- 
erty, It  does  not  necessarily  follow  that  the 
principal  could  not  sell  or  give  the  property 
to  the  agent  except  under  the  guidance  of 
Independent  advice.  The  cases  where  the 
courts  have  attached  importance  to  the  fact 
that  the  party,  alleged  to  have  been  over- 
reached, received  no  Independent  advice,  are 
cases  in  which  the  recipient  of  such  party's 
favor  had  some  overmastering  influence,  ac- 
tual or  presumptive,  over  the  latter  by  reason 
of  their  natural  relation  or  because  of  some 
physical  or  mental  Infirmity  by  means  of 
which  the  beneficiary  was  enabled  to  obtain 
an  undue  advantage.  For  example  where  a 
child  under  majority  conveys  valuable  prop- 
erty to  the  parent  or  releases  his  Interest  In 
some  expectancy  of  value,  "the  law,"  as  said 
by  Judge  Story,  "in  order  to  prevent  undue 
advantage  from  the  unlimited  confidence,  af- 
fection, or  sense  of  duty  which  the  relation 
naturally  creates,  requires  the  utmost  good 
faith  In  all  transactions  between  them,"  and 
the  absence  of  independent  advice  in  such 
case  might  be  given  special  significance.  So, 
also,  where  the  relation  is  that  of  husband 
and  wife.  But  we  do  not  think  that  It  has 
ever  been  held  that  before  such  a  transaction 
can  be  shown  to  be  valid  and  binding  It  must 
appear  In  every  case  as  Indispensable  that 
the  child  or  wife  had  independent  advice. 
Nobles  v.  Hutton  and  Yordl  v.  Yordi,  supra, 
were  cases  where  the  court,  because  of  the 
peculiar  relationships  of  the  parties,  and  the 
circumstances  shown,  attached  special  sig- 
nificance to  the  failure  to  show  that  the  per- 
sons conferring  the  benefit  acted  under  inde- 
pendent advice.  But  It  was  not  Intended  to 
lay  down  the  hard  and  fast  rule  that  under 
no  state  of  circumstances  can  a  conveyance 
made  by  a  minor  child  to  his  parent  or  wife 
to  her  husband  be  upheld  unless  It  be  shown 
to  have  been  executed  upon  Independent  ad- 
vice. An  examination  of  the  case  of  Nobles 
v.  Hutton  will  show  that  the  principle  above 
quoted  was  enunciated  with  reference  to  the 
peculiar  and  controlling  circumstances  of  the 
case.  So,  also,  was  it  In  Yordl  v.  Yordl.  The 
rule  certainly  cannot  be  more  rigid  when 
applied  to  the  ordinary  relation  of  principal 
and  agent  To  show  that  the  principle  con- 
tended for  does  not  necessarily  apply  In  all 
cases  where  the  relation,  for  example,  is  that 
of  parent  and  child,  let  us  suppose  a  con- 
veyance by  the  parent  to  bis  child.  Here  we 
have  the  relation,  but  the  situation  of  the 
parties  to  the  transaction  Is  reversed  and 
the  rule  would  not  ordinarily  apply.  And 
yet  it  might  appear  that  the  parent  was  of 
great  age  aud  of  weak  mind ;  that  the  child 
had  the  power  to  and  In  fact  did  exercise 
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undue  influence  over  his  parent;  and  that 
these  facts  and  other  circumstances  attending 
the  transaction  would  require  that  the  act 
of  the  parent  should  be  shown  to  have  been 
performed  under  the  direction  of  Independent 
advice;  L  e.,  by  some  Impartial  person  or 
persons.  Speaking  of  gifts  by  a  child  to  a 
parent,  Mr.  Pomeroy  says:  "The  law  on  the 
subject  is  well  settled.  A  child  makes  a 
gift  to  a  parent,  and  such  a  gift  Is  good  If 
It  Is  not  tainted  with  parental  influence.  A 
child  Is  presumed  to  be  under  the  exercise 
of  parental  influence  as  long  as  the  dominion 
of  the  parent  lasts.  Whilst  the  dominion 
lasts.  It  lies  on  the  parent  maintaining  the 
gift  to  disprove  the  exercise  or  parental  in- 
1  fluence  by  showing  that  the  child  had  inde- 
pendent advice,  or  In  some  other  way.  When 
the  parental  Influence  Is  disproved,  or  that  in- 
fluence has  ceased,  a  gift  from  a  child  stands 
on  the  same  footing  as  any  other  gift;  and 
the  question  to  be  determined  Is  whether 
there  was  a  deliberate,  unbiased  intention  on 
the  part  of  the  child  to  give  to  the  parent. 
Where  the  positions  of  the  two  parties  are  re- 
versed, where  the  parent  Is  aged,  Infirm,  or 
otherwise  in  a  condition  of  dependence  up- 
on his  own  child,  and  the  child  occupies  a 
corresponding  relation  of  authority,  convey- 
ances conferring  benefits  upon  the  child  may 
be  set  aside.  Cases  of  this  kind  plainly  turn 
upon  the  exercise  of  actual  undue  Influence, 
and  not  upon  any  presumption  of  invalidity." 
2  Pom.  Eq.  Juris.  |  962  and  note  8.  In  the 
present  case  there  is  but  slight,  if  any,  evi- 
dence of  actual  undue  influence  exercised  by 
plaintiff  over  Proctor.  Aside  from  her  per- 
sonal attention  to  his  wants,  In  a  way  to  ex- 
cite In  him  a  sense  of  gratitude  for  her  kind- 
ness, there  Is  little,  If  any,  evidence,  and  in 
this  treatment  no  ulterior  motive  to  possess 
his  property  Is  shown.  His  manifestation  of 
trust  and  confidence  in  her  is  shown  by  the 
power  of  attorney  to  sell  the  property,  but 
that  she  had  some  overmastering  power  over 
him  or  could  unduly  Influence  him  in  mat- 
ters of  business  there  Is  no  evidence.  The 
witness  Overton  testified  that  she  told  him 
the  property  "was  simply  conveyed  to  her 
for  the  purpose  of  getting  a  lodging  house; 
for  the  benefit  of  the  two  of  them.  She  was 
to  run  the  house  and  they  were  to  have  a 
kind  of  partnership."  But  this  was  in  con- 
flict with  other  evidence  and  the  trial  court 
did  not  accept  this  as  a  statement  to  be  be- 
lieved, or,  at  least,  as  affecting  the  convic- 
tion of  the  court  based  upon  the  testimony 
of  Mrs.  Barnes  and  other  evidence  in  the 
case. 

It  is  further  urged  as  ground  for  a. rehear- 
ing that  the  court  failed  to  comment  upon 
the  fact  that  defendant  did  not  testify  In  the 
case.  Why  she  was  not  called  as  a  witness 
does  not  appear.  It  would  doubtless  have 
been  more  satisfactory  had  she  made  a  full 
explanation  of  her  relations  with  Proctor, 
but  it  cannot  be  said  as  matter  of  law  that 
her  failure  to  testify  destroyed  the  probative 
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force  of  tbe  evidence  submitted  In  the  case 
In  her  behalf. 

We  are  unable  to  discover  sufficient  ground 
for  granting  a  rehearing,  and  It  Is  therefore 
denied. 

We  concur:   HART,  J.;  BURNETT,  J. 


CITY    OP   ESCONDIDO   v.  ESCONDIDO 
LUMBER,  HAT  &  GRAIN  CO. 
(Civ.  499.) 

(Court  of  Appeal,  Second  District,  California. 
June  26,  1908.) 

1.  Municipal  Corporations  —  Taxation  — 
Time  fob  Assessment— Power  or  Local 
Authorities  to  Fix. 

Municipal  Corporation  Act,  §  871  (St  1883, 
p.  273,  c.  49),  under  which  a  city  of  the  sixth 
class  was  created,  provided  that  the  board  of 
trustees  should  have  power,  and  it  should  be 
their  duty,  to  provide  by  ordinance  a  system  for 
the  assessment,  levy,  and  collection  of  all  city 
or  town  taxes,  not  inconsistent  with  the  pro- 
visions of  the  chapter,  which  system  should  con- 
form as  nearly  as  possible  to  the  law  as  to  the 
assessment,  etc.,  or  state  and  county  taxes,  ex- 
cept as  to  the  officers  by  whom  such  duties  are 
to  be  performed.  The  city  by  ordinance  adopt- 
ed a  tax  system  for  city  taxes,  and  provided  that 
property  should  be  assessed  as  of  May  1st,  in- 
stead of  the  first  Monday  in  March  as  in  .state 
and  county  assessments.  Pol.  Code,  §§  3628- 
3630.  Held,  that  by  section  871,  as  to  mat- 
ters not  within  the  exception,  the  board  was 
riven  discretion  to  make  such  changes  in  the 
law  of  state  and  county  assessments  as  might  be 
warranted  by  the  facts;  and,  in  the  absence  of 
anything  to  the  contrary,  it  must  be  presumed 
that  circumstances  justified  the  provision  that 
the  assessment  should  be  made  as  of  May  1st,  in- 
stead of  the  first  Monday  in  March,  since  the 
law  presumes  that  public  officers  have  not  neg- 
lected their  official  duties,  and  where  the  public  s 
rights  require  it,  the  presumption  is  strong. 

2.  Same. 

Municipal  Corporation  Act,  |  871  (St  1883. 
p.  273,  c.  49),  provides  that  all  taxes  assessed 
shall  constitute  liens  on  the  property  assessed 
from  the  first  Monday  in  March  of  each  year. 
Held,  that  the  provision  is  not  inconsistent 
with  the  power  given  the  board  to  fix  a  day 
other  than  the  first  Monday  of  March  to  which 
the  assessment  shall  relate;  taxes  not  being  a 
lien  unless  expressly  made  so  by  statute,  and  the 
time  when  the  lien  will  attach,  if  at  all,  being 
determinable  by  the  statute. 

3.  Statutes  — Construction —  Effect  to  be 
Given  to  Evert  Part. 

In  construing  a  statute,  effect  should  be 
given  to  every  part  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  f  283.] 

4.  Municipal  Corporations  —  Taxation  — 
Constitutional  Provision. 

Const,  art.  13,  §  8,  providing  that  the  Leg- 
islature shall  require  each  taxpayer  in  the  state 
to  deliver  to  the  county  assessor  annually  a 
•worn  statement  setting  forth  the  property  own- 
ed by  him,  or  in  his  possession  or  control,  at 
12  o'clock  M.  on  the  first  Monday  of  March,  has 
no  application  to  the  assessment  of  property 
in  incorporated  cities  for  local  purposes. 

5.  Same— Statutort  Provisions. 

Municipal  Corporation  Act.  |  871  (St.  1883. 
p.  273,  c  49),  is  the  general  law  for  cities  of 
the  sixth  class,  enacted  in  pursuance  of  Const, 
art  11,  I  12,  making  it  the  duty  of  the  Legis- 
lature, by  general  laws,  to  vest  in  the  corporate 
authorities  of  municipalities  the  power  to  assess 
and  collect  taxes  for  municipal  purposes. 


Appeal  from  Superior  Court,  San  Diego 
County;  E.  S.  Torrance,  Judge. 

Action  by  the  city  of  Escondldo  against 
the  Escondido  Lumber,  Hay  &  Grain  Com- 
pany. From  a  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Haines  &  Haines,  for  appellant  F.  P. 
Wlllard,  for  respondent 

SHAW,  J.  This  action  was  Instituted  by 
the  city  of  Escondldo,  a  municipal  corpora- 
tion of  the  sixth  class,  created  under  the 
Municipal  Corporation  Act  of  1883  (St  1883, 
p.  266,  c.  49)  to  recover  from  defendant  cer- 
tain taxes  for  the  fiscal  year  1904,  together 
with  penalties  and  costs.  Judgment  was  ren- 
dered for  plaintiff,  from  which,  and  a  denial 
of  its  motion  for  a  new  trial,  defendant  ap- 
peals. 

By  ordinance  of  the  city  the  fiscal  year  Is 
made  Identical  with  the  calendar  year.  The 
due  making  of  the  assessment  for  the  year 
1904,  which  forms  the  basis  of  the  action,  is 
alleged  In  the  complaint,  and  this  allegation 
Is  denied  in  the  answer.  To  sustain  the  alle- 
gation plaintiff  tendered  in  evidence  an  as- 
sessment book  or  assessment  roll,  which  at 
the  time  defendant  admitted  was  the  one  pre- 
pared by  the  city  assessor  of  the  city  of  Es- 
condldo for  said  city  for  the  year  1904,  and 
stipulated  that  said  book  or  document  con- 
stituted the  assessment  roll  for  said  city  as 
the  same  was  made  out  by  said  city  assessor 
for  said  year  1904  and  by  him  delivered  to 
the  city  marshal  of  said  city.  Attached  to 
said  assessment  book  or  roll  were  two  affi- 
davits ;  one  made  by  the  city  clerk,  the  other 
by  the  assessor,  the  said  clerk  being  ex  officio 
assessor.  Defendant  objected  to  the  recep- 
tion of  said  book,  or  any  part  thereof,  in 
evidence,  upon  the  ground  that  it  was  incom- 
petent Irrelevant,  and  Immaterial:  "First, 
because  the  complaint  does  not  state  a  cause 
of  action ;  second,  because  said  book  purports 
to  be  an  assessment  for  the  years  1904-05, 
and  not  for  the  fiscal  year  1904,  as  alleged 
In  the  complaint;  third,  because  the  assess- 
ment book  is  not  authenticated  by  the  affi- 
davit required  by  section  3732  of  the  Politi- 
cal Code,  which  was,  when  said  alleged  as- 
sessment was  made,  a  part  of  the  tax  system 
of  the  city  of  Escondldo ;  and  fourth,  because 
said  assessment  book  Is  not  authenticated 
by  the  certificate  required  by  section  872  of 
the  Municipal  Corporation  Act  of  1883." 
This  objection  was  overruled.  The  ordinance 
levying  taxes  for  the  year  1904-05  was  offer- 
ed In  evidence,  and  defendant's  objection  upon 
the  ground  that  it  purported  to  be  a  levy  of 
taxes  for  the  year  1904-05,  and  not  for  the 
fiscal  year  of  1904,  as  alleged  In  the  com- 
plaint, was  likewise  overruled.  Appellant 
assigns  these  rulings  as  error.  Reference 
to  the  opinion  of  the  Supreme  Court  in  the 
case  of  tbe  City  of  Escondido  v.  Wohlford 
(Cal.)  94  Pac  232,  sufficiently  answers  ap- 
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pel lant's  contention  on  these  points.  The  ac- 
tion there  was  to  recover  taxes  based  on  the 
Identical  assessment,  affidavit,  and  ordinance 
received  as  evidence  in  the  case  at  bar.  The 
record  before  the  court  was  Identical  with 
the  record  here,  save  that  the  trial  court  in 
that  case  had  sustained  defendant's  objection 
to  the  documents  In  question.  The  Supreme 
Court  reversed  the  ruling  of  the  trial  court, 
thus  establishing  the  validity  and  regularity 
of  the  proceedings  so  far  as  these  points  are 
concerned. 

Another  point  urged  by  appellant  merits 
further  consideration.  It  is  alleged  in  the 
complaint,  and  the  court  finds,  "that  in  said 
list  [referring  to  the  list  of  taxable  property 
prepared  by  the  city  assessor]  the  assessor 
described  said  property  assessed  and  the 
value  thereof,  and  listed  all  of  said  property 
upon  the  assessment  roll  of  said  city  for  said 
year  In  the  name  of  the  person  who  owned 
it  or  in  whose  possession  or  under  whose 
control  it  was  on  the  1st  day  of  May  of  said 
year."  Section  871  of  the  Municipal  Cor- 
poration Act,  under  which  the  city  of  Bs- 
condido  was  created,  as  it  stood  when  the 
proceedings  under  consideration  were  taken, 
provided  that:  "The  board  of  trustees  shall 
have  power  and  It  shall  be  their  duty  to 
provide  by  ordinance  a  system  for  the  as- 
sessment, levy,  and  collection  of  all  city  or 
town  taxes  not  inconsistent  with  the  provi- 
sions of  this  chapter,  which  system  shall  con- 
form as  nearly  as  the  circumstances  of  the 
case  may  permit  to  the  provisions  of  the 
laws  of  this  state  in  reference  to  the  assess- 
ment, levy,  and  collection  of  state  and  county 
taxes,  except  as  to  the  times  for  such  as- 
sessment, levy,  and  collection,  and  except  as 
to  the  officers  by  whom  such  duties  are  to  be 
performed."  Pursuant  to  this  provision  of 
said  section  871,  the  board  of  trustees  of  the 
said  city  of  Escondldo  adopted  an  ordinance, 
whereby  it  provided  a  system  for  the  as- 
sessment, levy,  and  collection  of  city  taxes; 
and,  among  other  things,  It  was  provided  by 
said  ordinance  that  the  words  "first  day  of 
May"  should  be  substituted  for  the  words 
"first  Monday  in  March,"  wherever  they  oc- 
curred In  sections  3628,  8629,  and  8630  of  the 
Political  Code;  and  that  the  words  "first  day 
of  May"  and  "first  day  of  August"  should 
be  substituted  for  the  words  "first  Monday 
In  March"  and  "first  Monday  in  July,"  wher- 
ever they  occurred  in  said  sections;  the 
purpose  being  to  assess  the  property  in  the 
city  according  to  Its  status  at  12  o'clock  M., 
May  1st,  instead  of  12  o'clock  M.,  the  first 
Monday  in  March.  The  question,  therefore, 
Is  whether  the  assessment  of  the  property 
as  of  May  1st,  as  provided  by  the  ordinance, 
Instead  of  as  It  stood  the  first  Monday  In 
March,  Is  a  valid  assessment.  Section  871, 
supra,  provides  that  the  system  adopted  by 
the  board  of  trustees  "shall  conform  as  near- 
ly as  the  circumstances  of  the  case  may  per- 
mit to  the  provisions  of  the  laws  of  this  state 
In  reference  to  the  assessment,  levy,  and  col- 
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lection  of  state  and  county  taxes,  except  as 
to  the  tunes  of  such  assessment;  levy  and 
collection,  and  except  as  to  the  officers  by 
whom  such  duties  are  to  be  performed." 
It  will  be  noted  that,  as  to  those  matters 
falling  within  the  exception,  no  limitations 
are  placed  upon  the  action  of  the  board.  As 
to  other  matters  not  thus  enumerated  power 
is  conferred  upon  the  board  in  its  discretion 
to  make  such  changes  in  the  provisions  of 
the  law,  applicable  to  state  and  county  as- 
sessments, as  In  its  judgment  may  be  war- 
ranted by  the  facts  presented.  In  the  ab- 
sence of  anything  appearing  to  the  contrary, 
we  must  presume  that  circumstances  did  ex- 
ist which  justified  the  board  in  providing 
that  the  assessment  for  the  year  1904  should 
be  made  as  of  date  May  1st,  Instead  of  relat- 
ing to  the  first  Monday  in  March.  "The  law 
constantly  presumes  that  public  officers 
charged  with  the  performance  of  official  duty 
have  not  neglected  the  same,  but  have  duly 
performed  it  at  the  proper  time  and  in  the 
proper  manner.  *  •  *  Where  the  rights 
of  the  public  require  It,  the  presumption  In 
favor  of  due  performance  is  liberal,  and  the 
evidence  to  overthrow  it  must  be  clear." 
Mechem  on  Public  Officers,  8  579. 

It  is  further  provided  in  said  section  871 
that  all  taxes  assessed  shall  constitute  liens 
on  the  property  assessed  from  and  after  the 
first  Monday  in  March  of  each  year.  We  do 
not  regard  this  provision  as  inconsistent 
with  the  power  given  the  board  of  trustees  to 
fix  a  day  other  than  the  first  Monday  in 
March  to  which  the  assessment  shall  relate. 
The  status  of  the  property,  so  far  as  its  valu- 
ation and  ownership  are  concerned,  Is  assess- 
ed upon  the  conditions  existing  May  1st,  but 
the  Hen  for  the  tax,  not  levied  upon  such  as- 
sessment until  September  6,  1904,  and  under 
which  the  property  may  be  sold  for  nonpay- 
ment of  taxes,  attached  on  the  first  Monday 
In  March.  The  general  rule  is  that  taxes  are 
not  a  Hen  unless  expressly  made  so  by  stat- 
ute (Cooley  on  Taxation,  p.  865),  and  the 
time  when  the  lien  will  attach,  if  at  all, 
must  be  determined  by  the  statute.  Under 
the  rule  In  question,  Inconvenience  and  in- 
equalities might  arise  In  isolated  cases,  but 
we  perceive  no  constitutional  inhibition 
against  the  adoption  of  such  system.  In  thus 
construing  the  section  adherence  is  had  to 
the  rule  that  effect  should  be  given  to  every 
part  thereof  In  interpreting  a  statute.  Sec- 
tion 8,  art  13,  of  the  Constitution,  has  no  ap- 
plication to  the  assessment  of  property  in  In- 
corporated cities  for  local  purposes.  Section 
12  of  article  11  makes  It  the  duty  of  the 
Legislature,  by  general  laws,  to  "vest  in  the 
corporate  authorities  thereof  [the  municipali- 
ties] the  power  to  assess  and  collect  taxes 
for"  municipal  purposes.  This  general  law 
for  cities  of  the  sixth  class  is  embodied  In 
said  section  871,  supra,  pursuant  to  which 
the  board  of  trustees  of  the  city  of  Escondl- 
do adopted  a  revenue  system  conforming  as 
nearly  as  the  circumstances  would  permit 
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to  the  provisions  for  state  and  comity  assess- 
ment, levy,  and  collection  of  taxes. 

The  judgment  and  order  appealed  from  are 
affirmed. 

» 

We  concur:   ALLEN,  P.  J. ;  TAGGART,  J. 


CITY  OF  ESCONDIDO  v.  WOHLFORD  et  al 
(CiT.  498.) 

(Court  of  Appeal,  Second  District,  California. 
June  26,  1908.) 

Appeal  from  Superior  Court,  San  Diego  Coun- 
ty :  E.  S.  Torrance,  Judge. 

Action  by  the  city  of  Escondido  against  Sallie 
B.  Wohlford  and  another.  From  a  judgment 
for  plaintiff  and  a  denial  of  a  new  trial,  defend- 
ants appeal.  Affirmed. 

Haines  &  Haines,  for  appellants.  F.  P.  Wil- 
lard,  for  respondent. 

8HAW,  J.  This  case  involves  the  same  ques- 
tions that  are  discussed  and  decided  in  City  pf 
Escondido  v.  Escondido  Lumber,  Hay  &  Grain 
Company  (Civ.  499)  97  Pac.  197,  and  is  sub- 
mitted upon  points  and  arguments  presented 
therein.  Upon  the  authority  of  that  case,  the 
judgment  and  order  from  which  this  appeal  is 
prosecuted  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  TAGGART.  J. 


Ex  parte  MURPHY.   (Cr.  85.) 
(Court  of  Appeal,  Second  District,  California. 
June  26,  1908.) 

1.  NUISANCE  —  BlIXIARO  HALL  AND  POOL'- 
BOOM* 

The  business  of  conducting  a  public  billiard 
hall  and  poolroom  is  not  per  se  a  nuisance, 
though  it  may  become  such  by  reason  of  its  en- 
vironment or  surrounding  conditions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  37,  Nuisance,  8  148.] 

2.  Municipal  Corporations— Polios  Power 
— Constitutional  Provisions. 

While  the  power  of  a  municipality,  as  to  a 
class  of  business  recognized  as  necessary  and 
useful  employments,  the  character  of  which  ren- 
ders their  operation  obnoxious  to  the  health, 
welfare,  or  comfort  of  others  in  the  community, 
extends  to  regulation  only,  and  the  question  of 
the  reasonableness  of  ordinances  regulating  the 
conduct  of  such  business  and  excluding  their  op- 
eration from,  or  confining  it  to,  certain  prescrib- 
ed limits,  as  well  as  the  uniform  operation  of  the 
ordinances,  is  always  a  proper  subject  of  judi- 
cial inquiry,  the  citizen  having  a  fundamental 
right  to  engage  therein,  the  power  of  the  munici- 
pality over  nonuseful  callings  is  much  broader, 
aa  the  citizen  possesses  no  inherent  right  to  con- 
duct for  profit  a  public  place  intended  purely  for 
the  amusement  of  its  patrons,  the  tendency  of 
which  is  immoral  or  vicious,  and  under  Const, 
art.  11,  i  Hi  providing  that  any  county,  town, 
or  township  may  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary,  and  oth- 
er regulations  as  are  not  in  conflict  with  general 
laws,  a  city  may,  in  the  absence  of  a  general 
law,  prohibit  entirely  the  maintenance  of  a  pub- 
lic billiard  hall  and  poolroom  for  hire. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  88,  Municipal  Corporations,  f  1328.] 

3.  Sake— Ordinances  —  Uniformity,  of  Op- 
eration. 

An  ordinance  prohibiting  the  maintenance 
of  billiard  or  pool  tables  for  hire  or  public  use, 
hut  allowing  the  proprietors  of  hotels  having  25 


bedrooms  and  upwards,-  furnished  as  such,  to 
obtain  permits  from  the  board  of  trustees  to 
maintain  such  tables  for  the  use  of  regular 
guests  only,  is  not  invalid  as  special  and  class 
legislation,  since  it  applies  to  all  who  keep  such 
tabes  for  hire  or  public  use  as  a  class. 

4.  Saks. 

Even  if  the  ordinance  in  its  application  to 
the  proprietors  of  such  hotels  and  others  was 
not  uniform,  it  would  not  be  invalid,  since,  as 
the  municipality  can  prohibit  the  business  alto- 
gether, it  may  impose  such  conditions  upon  its 
existence  as  it  pleases. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  |  1328.] 

5.  Same. 

For  the  same  reason,  the  arbitrary  power 
to  grant  permits  to  hotels  could  be  properly  vest- 
ed in  the  board  of  trustees. 

Application  of  J.  L.  Murphy  for  a  writ  of 
habeas  corpus.  Writ  denied,  and  petitioner 
remanded  Xo  custody. 

Lawler,  Allen,  Van  Dyke  &  Jutten,  and 
H.  a  Milsap,  for  petitioner.  John  E.  Car- 
son, City  Atty.,  for  respondent 

SHAW,  J.  Ordinance  No.  262,  duly  adopted 
by  the  city  of  South  Pasadena,  and  entitled 
"An  ordinance  for  police  regulation,  relating 
to  billiard  halls,  poolrooms,  and  places  where 
billiard  and  pool, tables  are  kept  for  hire  or 
public  use  in  the  city  of  South  Pasadena," 
provides: 

"The  board  of  trustees  of  the  city  of  South 
Pasadena  do  ordain  as  follows: 

"Section  1.  It  shall  be,  and  is  hereby  made 
unlawful  for  any  person  or  persons,  indi- 
vidually or  by  association  with  others,  either 
as  owner,  principal,  clerk,  agent,  servant  or 
employe,  to  establish,  open,  keep,  carry  on, 
or  Assist  in  carrying  on,  or  maintain,  or  as- 
sist in  maintaining  any  billiard  hall,  or  pool- 
room, or  other  place  in  the  city  of  South 
Pasadena,  where  any  billiard,  pool,  or  com- 
bination billiard  and  pool  table,  or  tables, 
is  or  are  kept  for  hire  or  public  use,  and 
any  person  or  persons  opening,  keeping,  car- 
rying on,  or  assisting  in  carrying  on,  main- 
taining, or  assisting  in  maintaining,  any  such 
place,  herein  specified,  in  said  city  of  South 
Pasadena,  shall  be  guilty  of  a  misdemeanor, 
and  every  act  in  violation  of  this  section 
shall  separately,  or  for  each  day  of  its  con- 
tinuance, be  deemed  a  separate  offense. 

"Provided,  however,  that  nothing  In  this 
ordinance  shall  be  construed  or  understood 
as  prohibiting  the  owner,  manager  or  lessee 
of  any  hotel,  universally  recognized  as  a 
hotel,  using  a  general  register  for  guests, 
and  having  twenty-five  bedrooms  and  up- 
wards, furnished  as  such,  from  keeping  and 
maintaining  any  billiard,  pool,  or  combina- 
tion billiard  and  pool  table,  or  tables,  for 
the  use  of  regular  guests  only  of  said  hotel, 
in  a  room  provided  for  that  purpose  in  the 
building  in  which  said  hotel  is  located,  and 
at  no  other  place,  on  receiving  a  permit  so 
to  do  from  the  board  of  trustees  of  the  city 
of  South  Pasadena.    Application  for  such 
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permits  shall  be  in  writing,  and  filed  with 
the  board  of  trustees  at  least  five  days  before 
the  same  is  granted.  If,  on  investigation, 
said  board  finds  the  hotel  for  which  such  per- 
mit Is  desired,  equipped  and  conducted  as 
herein  specified,  it  may,  in  Its  discretion, 
grant  and  issue  such  permit,  without  charge, 
and  for  such  time  as  desired  by  the  appli- 
cant, but  in  no  event  to  extend  beyond  the 
date  of  the  next  succeeding  municipal  elec- 
tion; provided,  if  said  board  of  trustees 
shall  at  any  time  become  satisfied  that  any 
person  to  whom  any  such  permit  is  granted, 
his  clerk,  agent  or  employe,  has  permitted  any 
person  other  than  a  regular  guest  of  said 
hotel,  or  any  person  who  has  not  in  good 
faith  become  a  regular  guest  of  said  hotel, 
or  is  guilty  of  a  violation  of  any  provision 
of  this  ordinance,  they  shall  cancel,  revoke, 
and  withdraw  such  permit  and  all  rights 
thereunder,  and  no  other  permit  shall  there- 
after be  granted  to  said  person." 

On  January  18,  1908,  petitioner  was  ar- 
rested, upon  a  complaint  which  charged 
"that  on  the  17th  day  of  January,  1908,  at 
said  city  of  South  Pasadena,  in  the  county 
of  Los  Angeles,  state  of  California,  the  crime 
of  violating  Ordinance  No.  262  of  said  city 
of  South  Pasadena  was  committed  by  J.  L. 
Murphy,  who  at  the  time  and  place  last  afore- 
said, did  willfully  and  unlawfully  engage  in, 
establish,  open,  keep,  carry  on,  assist  in 
carrying  on,  maintain  and  assist  in  maintain- 
ing, a  billiard  hall  and  poolroom  and  place, 
by  then  and  there  keeping  billiard,  pool,  and 
combination  billiard  and  pool  tables  for  hire 
and  for  public  use."  An  answer  was  filed 
controverting  certain  allegations  of  the  peti- 
tion regarding  the  manner  in  which  the  busi- 
ness was  conducted  by  petitioner,  the  char- 
acter of  those  who  frequented  the  place,  and 
the  fact  that  the  conduct  of  the  business  was 
disassociated  from  any  practice  tending  to 
encourage  profligacy  or  injuriously  affect  the 
good  morals  of  the  community.  Inasmuch, 
however,  as,  according  to  our  view,  the  va- 
lidity of  the  ordinance  is  unaffected  by  such 
alleged  facts,  conceding  them  to  be  true,  it 
is  therefore  unnecessary  to  discuss  the  issues 
thus  raised. 

The  sole  question  relates  to  the  validity 
of  the  ordinance,  disassociated  from  any 
consideration  of  extrinsic  questions  affecting 
its  reasonableness.  Petitioner  contends  that 
the  ordinance  is  unconstitutional  and"  void, 
for  the  reasons:  First,  that  poolrooms  are 
not  a  nuisance  per  se ;  second,  that  it  is  not 
within  the  power  conferred  upon  municipal- 
ities by  section  11,  art.  11,  of  the  Constitution 
of  the  state  of  California ;  third,  that  it  vests 
arbitrary  power  in  the  board  of  trustees; 
and,  fourth,  that  it  is  special  and  class  leg- 
islation, in  that  it  confers  privileges  and 
immunities  upon  certain  citizens  which  It  de- 
nies to  others,  thus  creating  a  monopoly  in 
the  qne  class.  An  inspection  of  the  ordi- 
nance makes  it  apparent  that  it  is  not  a 
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measure  adopted  for  the  purpose  of  raising 
revenue;  hence  not  an  exercise  of  the  pow- 
er given  cities  of  the  sixth  class,  to  which 
South  Pasadena  belongs,  under  the  provisions 
of  subdivision  10  of  section  882  of*  the  mu- 
nicipal corporation  act  '(St  1883,  p.  270,  c 
49),  which  authorizes  such  cities  to  "license, 
for  tbe  purpose  of  revenue  and  regulation,  ail 
and  every  kind  of  business  authorized  by 
law,  *  *  *  and  lawful  games  carried  on 
therein.  •  *  • "  Its  purpose  is  not  to  li- 
cense, but  to  prohibit  Merced  Co.  v.  Helm, 
102  Gal.  159,  86  Pac.  899.  Authority  to  enact 
this  ordinance,  if  it  exists  at  all,  is  found  In 
section  11,  art  11,  of  the  Constitution  of  the 
state  of  California,  which  provides:  "Any 
county,  city,  town,  or  township,  may  make 
and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws."  Under 
this  provision  the  city's  power  to  legislate 
upon  all  matters  Included  within  its  terms  is 
limited  only  by  its  territorial  boundaries, 
provided  that  such  legislation  shall  not  con- 
flict with  general  laws.  As  said  in  Odd 
Fellows'  Cem.  Ass'n  et  al.  v.  San  Francisco 
et  al.,  140  Cal.  226,  73  Pac.  987,  subject  to 
these  limitations,  the  power  of  the  city  "is 
as  broad  as  that  of  the  Legislature  itself." 
There  can  be  no  doubt  that  under  this  con- 
stitutional grant  municipalities  may,  in  prop- 
er cases,  exercise  the  power  therein  conferred 
to  the  extent  of  prohibiting  the  carrying  on 
of  a  business  altogether.  Illustrations  of  the 
exercise  of  such  power  are  seen  in  ordinances 
for  the  prohibition  of  the  sale  of  intoxicat- 
ing liquors,  the  suppression  of  gambling  and 
bawdy  houses.  Ex  parte  Shrader,  83  Cal. 
279;  Ex  parte  Tuttle,  91  Cal.  589,  27  Pac. 
933;  Odd  Fellows'  Cem.  Ass'n  et  al.  v.  San 
Francisco  et  al.,  supra ;  Merced  Co.  v.  Helm, 
supra. 

We  may  concede  at  the  outset  that  the 
business  of  conducting  a  public  billiard  hall 
and  poolroom  is  not  per  se  a  nuisance.  In 
the  case  of  Ex  parte  Meyers  (Cal.  App.)  94 
Pac.  870,  this  court  In  considering  the  va- 
lidity of  "an  ordinance  prohibiting  minors 
from  visiting  *  *  *  public  billiard  and 
poolrooms,  •  *  • »  said:  "That  a  billiard 
hall  Is  Immoral  per  se  because  it  is  public 
will  hardly  be  contended  by  any  one."  Pe- 
titioner Insists  that  unless  the  business  is 
held  to  be  immoral,  or  a  nuisance  per  se,  it 
is  not  subject  to  the  exercise  of  the  city's 
police  power  to  the  extent  that  It  may  be 
prohibited.  His  contention  is  that  billiard 
halls  and  poolrooms  fall  within  that  class 
of  cases,  tbe  conduct  of  which  might  by  rea- 
son of  the  character  of  the  business,  prove 
obnoxious  or  Injurious  to  health,  or  affect 
the  comfort  and  welfare  of  others,  such  as 
laundries,  tanneries,  and  soap  factories ;  that 
as  to  those  the  power  of  a  municlpalitj  is 
to  regulate  only.  This  Is  true  as  to  that 
class  of  business  recognized  as  necessary  and 
useful  employments,  but  the  character  of 
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which  renders  their  operation  obnoxious  to 
the  health,  welfare,  or  comfort  of  others  In 
the  community.  The  question  of  the  reason* 
ableness  of  ordinances  regulating  the  con- 
duct of  such  business,  and  excluding  their  op- 
eration from,  or  confining  It  to,  certain  pre- 
scribed limits,  as  well  as  the  uniform  opera- 
Hon  of  the  same.  Is  always  a  proper  subject 
for  judicial  Inquiry.  Such  avocations  being 
necessary  and  useful,  the  citizen,  under  prop- 
er restrictions,  has  a  fundamental  right  to 
engage  therein.  Ex  parte  Drexel,  147  Cal. 
763,  82  Pac.  429,  2  L.  R.  A.  (N.  S.)  588. 
When  dealing  with  a  nonuseful  calling,  the 
power  of  the  municipality  is  much  broader. 
The  citizen  possesses  no  Inherent  right  to  con- 
duct for  profit  a  public  place  intended  purely 
for  the  amusement  of  Its  patrons,  the  ten- 
dency of  which  Is  Immoral  or  vicious.  In  all 
such  cases  the  question  arises,  what  Is  the 
effect  of  the  conduct  of  the  business  upon 
the  morals  and  public  welfare  of  ihe  com- 
munity? "That  a  public  pool  and  billiard 
hall,"  says  petitioner's  counsel,  "Is  a  proper 
subject  for  police  regulation  is  not  denied," 
and  concedes  that  "stringent  rules  undoubted- 
ly may  be  enacted  to  regulate  the  said  busi- 
ness." Referring  again  to  the  case  of  Ex 
parte  Joseph  Meyers,  supra,  wherein  this 
court  held  that  a  poolroom  was  not  per  se 
a  nuisance,  It  was  said:  "That  It  may  become 
such  by  the  presence  of  the  professional 
bllliardlst  and  gambler,  ready  to  fleece  the 
unwary  and  to  Inculcate  the  gambling  habit 
in  the  youth  of  the  city,  must  be  admitted." 
In  the  case  of  Tarkio  v.  Cook,  120  Mo.  1, 
25  S.  W.  202,  41  Am.  St  Rep.  678,  it  Is  said: 
"Public  billiard  halls  are  regarded  by  many 
as  vicious  In  their  tendencies,  leading  to  idle- 
ness, gambling,  and  other  vices."  In  Goytlno, 
v.  McAleer  et  al.,  4  Cal.  App.  655,  88  Pac. 
991,  Mr.  Justice  Allen,  expressing  the  views 
of  this  court,  said:  "Nor  can  it  be  said  that, 
as  ordinarily,  If  not  Invariably,  conducted, 
such  business  might  not  within  the  limits  of 
reasonable  probability  be  attended  with  uses 
Injurious  to  the  public  peace  and  morals." 
"Any  practice  or  business,  the  tendency  of 
which  as  shown  by  experience  Is  to  weaken 
or  corrupt  the  morals  of  those  who  follow  It, 
or  to  encourage  Idleness  Instead  of  habits 
of  Industry,  is  a  legitimate  subject  for  reg- 
ulation or  prohibition."  Ex  parte  Tuttle,  91 
CaL  589,  27  Pac.  933;  Ex  parte  Lacey,  108 
CaL  326,  41  Pac.  411,  38  L.  R.  A.  640,  49  Am. 
St  Rep.  93;  State  v.  Thompson,  160  Mo. 
838,  60  S.  W.  1077,  54  L.  R.  A.  950,  83  Am. 
St  Rep.  468.  It  thus  appears  that  a  public 
billiard  hall  and  poolroom  may,  by  reason  of 
Its  environment  or  conditions  existing  in  some 
communities,  constitute  a  menace  and  danger 
to  the  morals  and  well-being  of  the  citizens 
thereof;  and  it  Is  therefore  a  subject  for 
regulation  or  absolute  prohibition,  notwith- 
standing the  fact  that  It  is  not  a  nuisance 
per  se ;  the  right  of  the  city  depending  upon 
a  question  of  fact  the  existence  of  which  it 


is  conclusively  presumed  the  board  of  trus- 
tees has  properly  passed  upon,  and  the  courts 
cannot  go  behind  such  finding.  Ex  parte 
Shrader,  88  CaL  279.  Regulation  measures, 
not  extending  to  the  stringency  of  prohibi- 
tion, might  afford  adequate  protection  in 
some  communities,  while  In  others  conditions 
might  exist  by  reason  of  which  the  public 
welfare  demanded  the  absolute  suppression 
of  the  business.  In  all  cases,  however,  the 
extent  to  which  the  power  shall  be  exer- 
cised is  a  matter  for  the  legislative  body  of 
the  municipality  to  determine.  The  power 
of  the  legislative  body  of  the  state,  under 
its  police  power,  to  enact  general  laws  pro- 
hibiting poolrooms  and  billiard  halls  cannot 
be  questioned,  and  it  must  follow,  In  the  ab- 
sence of  such  general  laws,  that  the  police 
power  of  a  municipality,  within  its  territorial 
limits,  under  section  11  of  article  11  of  the 
Constitution,  is  coextensive  with  that  of  the 
state.  Cases  from  other  Jurisdictions,  cited 
by  petitioner  In  support  of  the  proposition 
that  the  power  conferred  by  said  section  11, 
art  11,  extends  only  to  the  right  to  regulate, 
are  inapplicable  to  the  case  at  bar,  for  the 
reason  that  the  questions  Involved  were  un- 
der charters  containing  special  and  limited 
grants  as  to  the  exercise  of  police  power. 

Petitioner  insists  that  the  ordinance  is  ob- 
noxious by  reason  of  its  being  special  and 
class  legislation,  in  that  its  provisions  do 
not  apply  to  the  proprietors  of  hotels  having 
25  or  more  furnished  bedrooms,  and  using 
a  general  register  for  guests.  There  Is  no 
merit  In  this  contention.  The  ordinance  is 
directed  at  those  persons  who  keep  billiard 
halls  and  poolrooms  for  hire  or  public  use, 
and  its  provisions  apply  to  all  alike  falling 
within  this  class.  It  prohibits  every  one  from 
engaging  in  such  business.  The  provisions 
do  not  apply  to  the  individual  who  keeps  a 
pool  table  in  his  house  for  the  use  of  himself 
and  guests,  nor  to  the  hotelkeeper  who  main- 
tains tables  for  use  of  bona  fide  guests  only. 
In  neither  case  can  it  be  said  to  be  public, 
nor  that  it  creates  in  either  a  monopoly  of 
the  business.  All  are  alike  amenable  to  the 
law  prohibiting  them  from  conducting  such 
place  for  hire  or  public  use.  Even  accept- 
ing petitioner's  theory  as  to  the  effect  and 
operation  of  the  ordinance,  there  Is  no  force 
In  the  objection.  As  we  have  seen  the  city 
may  prohibit  altogether,  "and  If  the  govern- 
ing power  can  prohibit  a  thing  altogether,  It 
can  Impose  such  conditions  upon  its  exist- 
ence as  it  pleases."  Ex  parte  Chrlstensen, 
85  Cal.  208,  24  Pac.  747.  And  as  said  in  Ex 
parte  Kldd,  5  Cal.  App.  159,  89  Pac.  987: 
"Let  the  correctness  of  his  [petitioner's]  con- 
clusions be  assumed,  and  we  have  a  case 
where  the  lawmaking  power  Is  regulating  a 
business,  the  tendency  of  which  is  injurious 
to  the  public  morals,  safety,  and  welfare." 
It  for  the  legislative  body  to  determine  wheth- 
er the  business  shall  exist  at  all,  and,  if  so, 
under  what  restrictions.    It  is  quite  appaj* 


Digitized  by 


202 


97  PACIFIC 


REPORTER. 


(Cat 


ent  that  keeping  billiard  and  pool  tables  In  a 
hotel  for  ■  the  exclusive  use  of  its  guests 
would  be,  to  a  very  great  extent,  if  not  al- 
together, free  from  the  resultant  evils  and 
vicious  tendencies  connected  with  the  public 
poolroom.  If  there  be  a  diversity  in  such 
legislation,  this  fact  suggests  a  rational  rea- 
son for  such  classification.  Counsel  for  peti- 
tioner has  cited  many  authorities  in  support 
of  his  contention.  These  citations  almost 
without  exception,  relate  to  the  operation  of 
laws  licensing  or  regulating  the  conduct  of 
the  ordinary  and  useful  avocations  of  life; 
that  is,  those  the  conduct  of  which  is  not 
recognized  as  having  injurious  tendencies. 
Such  cases  are  wholly  inapplicable  to  the 
case  at  bar,  for  the  reason  that  the  inherent 
and  fundamental  right  of  the  citizen  to  con- 
duct the  business  in  the  one  class  of  cases 
is  wholly  wanting  in  the  other.  In  the  case 
of  In  re  Zhizhuzza,  147  Cal.  828,  81  Pac 
955,  Mr.  Justice  Van  Dyke,  in  discussing  the 
uniform  operation  of  laws,  said:  "There  is  no 
constitutional  provision  which  expressly  re- 
quires the  uniform  operation  of  municipal  or- 
dinances. Nevertheless  where  they  unjustly 
discriminate,  they  are  sometimes  declared  un- 
reasonable and  therefore  void.  A  law  is  gen- 
eral which  applies  to  all  of  a  class,  the  classi- 
fication being  a  proper  one,  and  the  require- 
ment of  the  constitutional  provision  In  ques- 
tion is  satisfied  if  it  applies  to  all  the  class 
alike.  The  word  'uniform'  in  the  Constitution 
does  not  mean  universal.  The  section  intends 
simply  that  the  effect  of  the  general  laws 
shall  be  the  same  to  and  upon  all  persons 
who  stand  In  the  same  relation  to  the  law; 
that  Is  all  the  facts  of  whose  cases  are  sub- 
stantially the  same."  In  addition  to  the 
cases  already  cited,  see  Sonora  v.  Curtin,  137 
Cal.  583,  70  Pac.  674;  California  Reduction 
Co.  v.  Sanitary  Reduction  Works,  126  Fed. 
29,  61  C.  C.  A.  91 ;  Ex  parte  Koser,  60  Cal. 
177 ;  Ex  parte  Drexel,  147  Cal.  763,  82  Pac. 
429,  2LR.A.  (N.  S.)  588;  Crowley  v.  Christ- 
ensen,  137  U.  S.  86,  11  Sup.  Ct  18,  34  L.  Ed. 
620. 

That  portion  of  the  ordinance  relating  to 
hotels  keeping  billiard  and  pool  tables  pro- 
vides that  the  board  of  trustees  may,  in  itB 
discretion,  grant  permits  therefor  to  such 
hotels.  It  is  contended  that  the  ordinance 
is  void  by  reason  of  the  fact  that  it  vests 
an  arbitrary  power  in  the  board.  Conceding 
this  to  be  true,  nevertheless,  since  the  govern- 
ing power  can  prohibit  altogether,  It  may  im- 
pose any.  restrictions  deemed  proper  and 
necessary  as  a  condition  of  granting  permits 
to  conduct  such  business. .  In  discussing 
this  point  in  his  opinion  the  late  Judge  Smith, 
of  the  superior  court  of  Los  Angeles  county, 
very  properly  stated,  in  denying  the  applica- 
tion of  petitioner  for  a  similar  writ:  "But 
we  have  seen  that  the  conducting  of  a  pool- 
room is  not  a  useful  occupation,  and  does  not 
come  within  the  purview  of  any  of  the  au- 
thorities quoted  by  the  petitioner  upon  his 
proposition.  The  law  Is  well  settled  in  this 


state,  as  has  been  shown  by  the  authorities 
already  cited,  that  where  a  business  Is  not 
a  useful  occupation,  such  as  conducting  a 
saloon  and  many  kindred  places,  the  Supreme 
Court  has  always  upheld  the  power  that  has 
been  vested  in  a  board  or  In  a  person  to  say 
whether  such  person  shall  have  a  license  or 
not  Consequently,  the  many  authorities  cit- 
ed by  petitioner  have  to  do  with  lawful  and 
useful  businesses,  such  as  referred  to  In.  the 
Tick  Wo  Case,  118  U.  S.  856,  6  Sup.  Ct.  1064, 
30  L.  Ed.  220,  which  was  a  laundry  case. 
State  v.  Manner,  43  La.  Ann.  496,  9  South. 
480,  which  was  a  dairy  case,  and  other  cases 
of  similar  character;  consequently  there  Is 
no  application  to  this  case."  Moreover,  peti- 
tioner does  not  bring  himself  within  the  class 
who  could  be  affected  by  the  exercise  of  such 
arbitrary  discretion,  and  hence  is  not  affect- 
ed thereby.   Ex  parte  Kidd,  supra. 

We  find  no  valid  objection  to  the  constitu- 
tionality of  the  ordinance.  The  writ  is  de- 
nied, and  petitioner  is  remanded  to  the  cus- 
tody of  the  city  marshal. 

We  concur:  ALLEN,  P.  J.;  TAGGART,  J. 


PEOPLE  v.  SILVA    (Cr.  84.) 
(Court  of  Appeal,,  _Second  District,  California. 


June  5,  1908.    Rehearing  Denied 
July  9,  1908.) 

1.  Lewdness — Indictment — "Adultery." 

Pen.  Code.  §  269a,  provides  that  every  per- 
son who  lives  in  a  state  of  open  and  notorious 
cohabitation  and  adultery  is  guilty  of  a  misde- 
meanor, and  Civ.  Code,  f  93,  defines  "adultery" 
as  the  voluntary  intercourse  of  a  married  per- 
son with  a  person  other  than  the  offender's  hus- 
band or  wife.  Held,  that  an  indictment  char- 
ging defendants  with  the  crime  of  living  "in  a 
state  of  open  and  notorious  cohabitation  and 
adultery  with  each  other,"  they,  the  said  defend- 
ants, not  being  then  and  there  married  to  each 
other,  was  not  defective  for  failure  to  allege 
that  either  of  the  defendants  was  married  to  an- 
other. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  vol.  1,  pp.  212-214.] 

2.  Criminal  Law— Appeal— Record  — Ques- 
tions Presented. 

Where  the  evidence  is  not  brought  before 
the  appellate  tribunal,  an  objection  that  certain 
instructions  given  were  not  justified  by  the  evi- 
dence could  not  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  2941.] 

3.  Same— Prejudice. 

In  a  prosecution  for  living  in  notorious  co- 
habitation and  adultery,  defendants  \?ere  not 
prejudiced  by  the  court  embodying  the  substance 
of  Ten.  Code,  f  §  31,  659,  defining  principles  and 
declaring  that,  whenever  an  act  is  declared  a 
misdemeanor,  and  no  punishment  for  counseling 
or  aiding  in  the  commission  thereof  is  prescrib- 
ed by  law,  every  person  who  counsels  or  aids  is 
guilty  of  a  misdemeanor,  in  its  instructions, 
though  such  sections  were  inapplicable  to  any 
issue  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  8159.] 

Appeal  from  Superior  Court,  San  Luis  Obis- 
po County;  E.  P.  Unangst,  Judge. 
Manuel  Sllva  was  convicted  of  living  In 
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open  and  notorious  cohabitation  and  adultery 
with  another,  and  he  appeals.  Affirmed. 

Lamy  ft  Putnam,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

SHAW,  J.  The  appellant,  Manuel  Silva, 
and  one  Mary  Rodrigues  were  Jointly  charged 
by  indictment,  under  section  269a,  Pen.  Code, 
with  the  crime  of  living  "in  a  state  of  open 
and  notorious  cohabitation  and  adultery  with 
each  other,  said  parties  not  being  then  and 
there  married  to  each  other."  The  indict- 
ment contained  no  direct  charge  that  either 
of  said  parties  was  married  at  all.  A  demur- 
rer was  interposed  to  the  indictment,  upon 
the  grounds,  among  others:  First,  that  the 
facts  stated  in  the  Indictment  did  not  con- 
stitute a  public  offense;  and,  second  that  the 
indictment  did  not  substantially  conform  to 
the  requirements  of  sections  950,  951,  and 
952,  Pen.  Code.  The  demurrer  was  overrul- 
ed, and  the  trial  resulted  In  the  conviction  of 
appellant,  who  thereupon  made  a  motion  in 
arrest  of  judgment,  on  substantially  the  same 
grounds  specified  in  his  demurrer.  The  mo- 
tion was  denied  The  appeal  is  on  the  judg- 
ment roll. 

Section  289a  provides  that  "every  person 
who  lives  in  a  state  of  open  and  notorious  co- 
habitation and  adultery  is  guilty  of  a  misde- 
meanor." The  indictment  charges  that  "the 
said  Manuel  Silva  and  said  Mary  Rodrigues, 
before  the  finding  of  this  indictment,  and  be- 
tween the  1st  day  of  February,  1907,  and  the 
14th  day  of  January,  1908,  and  at  and  In  the 
county  of  San  Luis  Obispo,  state  of  Califor- 
nia, did  willfully  and  unlawfully  live  in  a 
state  of  open  and  notorious  cohabitation  and 
adultery  with  each  other,  and  the  said  Man- 
uel Silva  and  the  said  Mary  Rodrigues  not 
being  then  and  there  lawfully  married  to  each 
other,  contrary,"  etc  The  general  rule  Is 
that  an  indictment  is  sufficient  which  charges 
the  offense  in  the  language  of  the  statute. 
"When  the  statute  defines  or  describes  the 
acts  which  shall  constitute  a  particular  of- 
fense, it  Is  sufficient  in  an  Indictment  to  de- 
scribe those  acts  in  the  language  employed 
In  the  statute,  applying  them,  of  course,  con- 
cretely to  the  person  charged."  People  v. 
Ward,  110  CaL  869,  42  Pac.  894.  This  is  par- 
ticularly true  where  the  words  used  in  the 
statute  in  defining  the  offense  have  a  well- 
recognteed  or  technical  meaning.  In  this  case, 
not  only  does  the  statute  specify  just  what 
acts  shall  constitute  the  offense,  but  in  so  do- 
ing employs  words  the  meaning  of  which  is 
furnished  by  the  Codes.  Section  93,  Civ. 
Code,  defines  adultery  as  "Che  voluntary  sex- 
ual intercourse  of  a  married  person  with  a 
person  other  than  the  offender's  husband  or 
wife."  The  exception  to  the  rule  Is  well  stat- 
ed by  Mr.  Justice  Lorigan  In  People  v.  Pe- 
rales,  141  CaL  583,  75  Pac.  170,  where  It  is 
said:  "When,  however,  the  words  or  terms 
used  in  the  statute  have  no  technical  or  pre- 


cise meaning,  which  of  themselves  Imply  the 
offense,  or  where  the  particular  facts  or  acta 
which  shall  constitute  it  are  not  specified,  but, 
from  the  general  language  used,  many  things- 
may  be  done  which  may  constitute  an  offense, 
it  Is  then  necessary,  In  charging  an  offense 
claimed  to  be  embraced  within  the  general 
language  of  the  statute,  to  set  forth  the  par- 
ticular things  or  acts  charged  to  have  been 
done,  with  reasonable  certainty  and  distinct- 
ness, so  that  the  court  may  determine  wheth- 
er an  offense  within  the  statute  Is  charged,  or 
one  over  which  It  has  jurisdiction,  and  so 
that  the  defendant  may  be  advised  of  the  par- 
ticular nature  of  it,  in  order  to  defend  against 
It,  and  to  plead  In  bar  a  judgment  of  convic- 
tion or  acquittal  thereof,  if  subsequently  pros- 
ecuted." The  Indictment  used  the  language 
of  the  statute  In  charging  appellant  with  all 
the  acts  and  facts  which  the  Legislature  has 
said  shall  constitute  the  offense,  and  this 
was  sufficient  to  apprise  defendant  of  the  na- 
ture of  the  accusation.  It  was  not  necessary 
to  allege  therein  that  he  had  a  lawful  wife. 
The  allegation  is  Implied  by  the  charge  in  the- 
indictment  (State  v.  Hlnton,  6  Ala.  864), 
which  fully  answers  the  requirements  of  sub- 
division 2  of  section  950,  Pen.  Code,  in  that 
it  contains  "a  statement  of  the  acts  constitut- 
ing the  offense,  in  ordinary  and  concise  lan- 
guage, and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended"  (People  v.  Fowler,  88  CaL  136,  2& 
Pac.  1110;  People  v.  Mahony,  145  Cal.  104, 
78  Pac.  354). 

It  is  next  contended  that  the  court,  at  the- 
request  of  the  state,  erroneously  embodied  the 
substance  of  sections  31  and  659,  Pen.  Code, 
in  the  Instructions  given  the  jury.  As  the 
evidence  is  not  before  us,  we  cannot  say  that 
it  did  not,  upon  some  theory  of  the  case,  jus- 
tify the  Instructions  given.  Moreover,  con- 
ceding the  instructions  were  not  applicable- 
to  any  issue,  It  Is  difficult  to  conceive  how 
the  substantial  rights  of  defendant  could  have- 
been  prejudiced  by  the  giving  of  the  same. 
Blashfleld  on  Instructions  to  Juries,  g  91; 
People  v.  Cain  (Cal.  App.)  93  Pac.  1037. 

The  judgment  appealed  from  Is  affirmed. 

We  concur:   ALLEN,  P.  J. ;  TAGGART,  J. 


GONDOLFO  v.  GARBARINO.  *  (Civ.  515.> 
(Court  of  Appeal,  First  District,  California, 
July  15,  1908.) 

L  Pabtnebship— Sales  op  Interest — Con- 
struction op  CoNTBAcr— Conditions. 

Evidence  held  to  support  findings  that  » 
contract  of  one  partner  to  sell  his  interest  in 
vegetable  gardens  to  another  partner  was  con- 
ditioned upon  the  consent  of  the  remaining 
partners,  and  that  they  refused  to  consent 
thereto. 

2.  Witnesses— Cbo88- Examination  —  Scope. 

In  an  action  for  breach  of  a  contract  of 
one  partner  to  sell  his  interest  to  another, 
plaintiff  had  testified,  in  direct  examination,  as 
to  the  agreement  to  sell,  a  payment  made  to 
defendant,  and'  the  conversation  that  took  place 
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at  that  time.  On  cross-examination  he  testified 
that  two  of  the  other  partners  were  present. 
Held,  that  it  was  proper  to  ask  him,  on  cross- 
examination,  if  any  of  those  present  had  said 
that  the  sale  could  not  be  made  without  the  con- 
sent of  the  partners,  since  the  question  related 
to  the  subject-matter,  as  to  which  the  witness 
had  testified  in  chief,  and  defendant  had  a 
right  to  the  whole  conversation,  and  to  test 
the  witness'  memory  and  accuracy  in  regard 
to  the  agreement  to  sell,  and  to  the  things  he 
said  were  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  K  967-074.] 

3.  Appeal  and  Error— Review— Harmless 
Ebbob— Improper  Cross- Examination. 
The  witness  having  answered,  "I  never 
heard  anything  about  that,  and  I  went  away," 
the  answer  was  harmless,  even  if  it  were  im- 
proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  §§  4143,  4145.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  H.  Buck, 
Judge. 

Action  by  Davide  Gondolfo  against  Gio- 
vanni Garbarlno.  From  a  judgment  for  de- 
fendant, and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Devoto  &  Richardson,  for  appellant  O.  L. 
Patton  and  Eugene  Blanchl,  Jr.,  for  respond- 
ent 

COOPER,  P.  J.  Thte  appeal  is  from  the 
Judgment  and  the  order  denying  plaintiffs 
motion  for  a  new  trial.  The  complaint  al- 
leges that  the  defendant  agreed  to  sell  to 
plaintiff  an  undivided  one-fifth  Interest  In 
and  to  certain  vegetable  gardens,  known  as 
the  "Stagnaro  Gardens,"  near  the  Six-Mile 
House  in  the  city  and  county  of  San  Fran- 
cisco, for  the  sum  of  $300,  and  the  plaintiff 
paid  to  defendant  $100  on  account  of  such 
purchase  price-;  that  plaintiff  has  tendered 
the  balance  of  the  purchase  price,  but  that 
defendant  has  at  all  times  refused  to  accept 
the  balance  of  $200,  or  to  convey  the  Inter- 
est to  plaintiff  as  he  agreed.  Judgment  is 
prayed  for  $1,500  for  breach  of  the  alleged 
contract 

The  answer  alleges,  by  way  of  affirmative 
defense,  that  at  the  time  of  the  agreement 
to  sell  the  said  vegetable  gardens  were  part- 
nership property,  and  owned  by  the  follow- 
ing partners,  to  wit:  Emanuele  Stagnaro, 
Giovanni  Quelrolo,  B.  Costa,  Giacomo  Barga- 
gliottl,  Fortdnato  Gotelll,  Giovanni  Garbarlno, 
Davide  Gondolfo,  Stefano  Ghiorso,  and  Mar- 
co Ghlesa;  that  the  agreement  to  sell  was 
made  upon  the  express  condition  and  under- 
standing that  the  other  partners  should  con- 
sent and  agree  to  the  said  sale,  or  it  should 
not  be  binding  upon  defendant  and  that  the 
other  partners  of  defendant  refused  to  con- 
sent to  such  sale;  that  the  defendant  upon 
ascertaining  that  his  partners  would  not  con- 
sent to  such  sale,  tendered  to  plaintiff  the 
$100  that  had  been  paid  to  him,  and  that 
plaintiff  refused  to  accept  it. 

The  case  turned  upon  the  question  as  to 
whether  or  not  the  agreement  to  sell  was 


conditional  upon  the  consent  of  the  other 
partners  being  obtained.  The  court  found  as 
follows:  "(3)  That  on  said  20th  day  of  May, 
1906,  defendant  agreed  to  sell  to  plaintiff, 
and  plaintiff  agreed  to  purchase  from  de- 
fendant one-fifth  of  the  vegetable  garden  and 
other  property  described  In  paragraph  1  of 
the  complaint  herein  for  the  sum  of  $300, 
upon  the  express  condition,  however,  that 
the  other  partners,  owning  seven-tenths  of 
said  vegetable  garden  and  other  property  (as 
set  forth  In  finding  No.  1)  should  consent  and 
agree  to  the  sale  of  defendant's  one-fifth  in- 
terest therein  to  plaintiff.  *  •  *  (5)  That 
the  partners  of  plaintiff  and  defendant  have 
refused  to  consent  and  agree,  and  did  not 
and  do  not  consent  and  agree,  to  the  trans- 
fer or  sale  of  defendant's  interest  in  said 
vegetable  garden  and  property  described  in 
paragraph  1  of  the  complaint  herein  to  plain- 
tiff." It  is  claimed  that  the  evidence  is  insuf- 
ficient to  sustain  the  above  findings;  but 
after  a  careful  examination,  we  conclude  that 
it  is  sufficient  The  defendant  testified  that 
at  the  time  of  the  agreement  to  sell  plaintiff 
said  to  him  that  he  would  pay  the  deposit 
and,  If  the  other  partners  were  not  satisfied, 
defendant  would  have  to  return  the  deposit 
and  that  the  sale  was  upon  the  condition  that 
the  other  partners  would  consent;  that  If 
they  did  not  consent  he  would  return  the 
deposit  to  plaintiff.  Ghlesa,  one  of  the  part- 
ners, testified  that  he  was  present  at  the  time 
of  the  agreement  to  sell;  that  he  told  the 
parties  that  they  could  not  sell  out  unless 
the  partners  were  satisfied;  and  he  further 
testified  that  he  refused  to  give  his  consent 
to  the  transfer  or  the  contemplated  sale. 
Ghiorso,  another  partner,  testified  that  he 
told  the  parties  that  the  sale  could  not  be 
made  without  the  consent  of  all  the  part- 
ners ;  that  he  was  not  content  with  the  sale, 
for  the  reason  that  defendant  Is  the  head 
man,  who  plants  all  the  vegetables. 

It  Is  not  necessary  to  notice  the  other  sev- 
eral findings,  for  the  reason  that  the  findings 
discussed  go  to  the  merits  of  the  whole  case, 
and  dispose  of  It 

It  Is  unnecessary  to  discuss  the  question  as 
to  whether  or  not  a  contract  by  which  one 
partner  Is  prohibited  from  selling  his  interest 
In  the  partnership  assets,  would  be  void  as 
against  public  policy.  This  Is  not  such  case, 
but  one  of  a  condition,  annexed  to  the  sale, 
to  the  effect  that  it  should  not  be  consum- 
mated or  valid  unless  the  other  persons  were 
satisfied.  There  certainly  Is  nothing  unlaw- 
ful or  contrary  to  public  policy  or  morals  for 
one  partner  to  agree  to  sell  If  his  partners 
are  satisfied  and  will  consent,  at  the  same 
time  saying  that  he  will  not  sell  unless  they 
are  satisfied. 

Plaintiff's  counsel  claim  that  the  court  err- 
ed In  overruling  certain  objections  made  by 
them  to  questions  asked  by  defendant's  coun- 
sel, and  in  regard  to  certain  rulings  in  other 
respects,  In  the  admission  or  exclusion  of 
testimony.   A  sample  of  such  alleged  errors 


Digitized  by 


OO)  SANCHEZ 

la  the  first  one.  In  which  it  is  claimed  that 
the  court  erred  In  overruling  the  plaintiff's 
objection  to  a  question  asked  of  plaintiff 
himself  In  cross-examination.  Plaintiff  had 
testified,  In  direct  examination,  as  to  the 
agreement  to  sell,  the  payment  of  $100  to  de- 
fendant, and  the  conversation  that  took  place 
at  the  time.  In  cross-examination  he  testi- 
fied that  Ghiesa  and  Ohiorso,  two  of  the  part- 
ners, were  present  Counsel  for  defendant 
then  asked  the  plaintiff  In  cross-examination 
the  following  question:  "Did  any  of  those 
present  say  that  this  sale  could  not  be  made 
without  the  consent  of  the  partners?"  Plain- 
tiff's counsel  objected  to  the  question  as  ir- 
relevant, Incompetent,  and  immaterial,  and 
not  proper  cross-examination.  The  objection 
was  overruled,  and  plaintiff's  counsel  duly 
excepted.  In  view  of  the  direct  examination 
the  question  was  proper.  It  related  to  the 
subject-matter  concerning  which  the  witness 
had  testified  in  chief.  The  defendant  had  a 
right  to  the  whole  of  the  conversation,  and 
to  test  the  memory  of  the  witness,  and  the 
accuracy  of  his  statements  in  regard  to  the 
agreement  to  sell,  and  In  regard  to  the  mat- 
ters and  things  that  he  said  were  done.  But, 
aside  from  this,  the  answer  was  harmless. 
The  witness  answered  the  question  as  fol- 
lows: "I  never  heard  anything  about  that 
and  I  went  away."  It  is  apparent  from  what 
has  been  said  that  the  matter  is  too  trivial 
for  further  discussion. 

The  other  objections  are  equally  without 
merit,  and  we  will  not  discuss  them  further. 

The  Judgment  and  order  are  affirmed. 

We  concur:   KERRIGAN,  J. ;  HALL,  J. 


SANCHEZ  v.  YORBA.    (Civ.  470.) 

(Court  of  Appeal,  Second  District,  California. 
July  8.  1908.) 

1.  Brokers — Employment  to  Sell  Land — 
Right  to  Commission. 

The  right  of  a  broker  to  recover  a  commis- 
sion for  making  a  sale  of  land  is  purely  a  mat- 
ter of  contract;  and,  where  a  valid  contract  in 
writing  has  been  made,  it  is  immaterial  wheth- 
er or  not  the  party  to  be  charged  is  the  owner 
of  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §  62.] 

2.  Same— Sufficiency  of  Contract. 

Under  Civ.  Code,  |  1624,  which  provides 
that  "an  agreement  authorizing  or  employing  an 
agent  or  broker  to  purchase  or  sell  real  es- 
tate for  compensation  or  a  commission  is  in- 
valid unless  the  same,  or  some  note  or  memo- 
randum thereof,  is  in  writing  and  subscribed 
by  the  party  to  be  charged  or  by  his  agent," 
it  is  not  essential  that  the  employment  should 
be  evidenced  by  a  written  contract,  but  merely 
that  there  should  be  some  note  or  memorandum 
thereof,  signed  by  the  party  to  be  charged ;  nor 
is  it  necessary  that  the  real  estate  should  be 
fully  and  accurately  described  therein,  but  it 
is  sufficient  if  it  contains  a  description  by 
which  the  land  can  be  identified.  A  letter  giv- 
ing the  price  on  property  described  as  the 
**Yorba  Ranch,"  and  promising  to  pay  a  com- 
mission in  case  of  sale,  is  sufficient,  under  the 
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statute,  to  sustain  an  action  for  the  commis- 
sion on  a  sale  of  such  ranch. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §  44.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  George  H.  Hutton,  Judge. 

Action  by  J.  B.  Sanchez  against  P.  J.  Yor- 
ba.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Yarlel  &  Hannon,  for  appellant  Avery  & 
French,  for  respondent 

SHAW,  J.  This  is  an  action  to  recover  a 
real  estate  broker's  commission  for  services, 
alleged  to  have  been  performed  in  making 
a  sale  of  certain  lands  owned  by  defendant 
and  his  sister.  It  Is  alleged  that  the  em- 
ployment was,  by  a  written  Instrument,  sub- 
scribed by  defendant,  whereby  defendant  em- 
ployed plaintiffs  assignor,  T.  G.  Yorba,  to 
sell  certain  real  estate  situated  in  Orange 
county,  Cal.,  known  as  the  "Yorba  Ranch," 
and  consisting  of  lots  one  to  six,  inclusive, 
of  the  Trinidad  Yorba  Estate,  as  shown  by  a 
certain  map  of  the  Rancho  Cafion  de  Santa 
Ana,  and  whereby  defendant  also  agreed  to 
pay  said  T.  G.  Yorba  regular  commission 
fees  In  case  of  a  sale  thereof.  The  complaint 
alleges:  That  said  T.  G.  Yorba,  in  pursu- 
ance of  said  agreement,  himself  and  by  his 
agents  and  employes  did,  on  or  about  the  5th 
day  of  February,  1906,  find  and  procure  a 
purchaser  therefor  in  one  Jacob  Stern,  and 
caused  said  defendant  and  said  Stern  to  come 
into  communication  with  one  another  regard- 
ing a  sale  thereof;  that  said  Stern  was 
ready,  able,  and  willing  to  purchase  said  land, 
and  did,  on  or  about  the  10th  day  of  May, 
1906,  purchase  lots  numbers  1,  2,  4,  5,  and 
6  thereof,  containing  1,378.86  acres,  through 
the  said  efforts  of  said  T.  G.  Yorba";  that 
said  sale  was  made  for  $69,000 ;  that  the  reg- 
ular commission  fees  for  making  such  sale 
was  5  per  cent,  on  the  sale  price  thereof — 
followed  by  allegations  of  nonpayment  and 
due  assignment  of  the  claim  to  plaintiff.  The 
complaint  contains  a  second  count  for  the 
reasonable  value  of  the  services  rendered  by 
T.  G.  Yorba,  at  the  special  Instance  and  re- 
quest of  defendant,  in  writing,  in  aiding  and 
procuring  the  sale  of  said  lands,  with  like 
allegations  of  nonpayment  and  assignment 
of  the  claim  to  plaintiff.  Judgment  was  ren- 
dered in  favor  of  plaintiff,  from  which,  and 
an  order  denying  his  motion  for  a  new  trial, 
defendant  appeals. 

Defendant's  demurrer  interposed  to  the 
complaint  was  overruled.  This  ruling  Is  as- 
signed as  error,  defendant  contending  that 
the  complaint  is  Insufficient,  by  reason  of  the 
fact  that  it  fails  to  allege  that  defendant  was 
the  owner  of  the  real  estate,  which  it  is  al- 
leged he  employed  plaintiff's  assignor  to  sell. 
In  support  of  this  contention  he  cites,  among 
other  cases,  Crane  v.  McCormick,  92  Cal. 
176,  28  Pac.  222,  where  it  Is  said :  "A  real 
estate  agent's  right  of  recovery  depends  en- 
tirely upon  his  contract  with  the  owner  of 
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the  land."  And  McCarthy  t.  Loupe,  62  Cal. 
302;  where  it  Is  said,  in  order  to  justify  a  re- 
covery, "it  is  indispensable  that  he  [the 
agent]  should  show  that  he  was  employed  by 
the  owner  to  make  the  sale."  Neither  of 
these  cases  constitutes  authority  in  support 
of  appellant's  contention.  Ia  the  former  case 
the  point  at  issue  was  whether  the  facts  en- 
titled the  agent  to  recover  under  the  terms 
of  the  contract  The  effect  of  the  decision  is 
to  hold  that  the  right  of  recovery  in  the 
agent  must  be  measured  by  the  contract, 
which  in  that  case  was  made  with  one  who 
was  the  owner  of  the  land.  In  the  latter 
case  the  alleged  agent,  in  the  absence  of  any 
writing,  sought  to  recover  upon  an  implied 
promise,  and  in  deciding  that  he  could  not 
recover  thereon  the  court  used  the  language 
quoted,  the  meaning  of  which,  when  applied 
to  the  facts,  is  quite  clear  and  unambiguous. 
Subdivision  6  of  section  1624,  Civ.  Code,  pro- 
vides that:  "An  agreement  authorizing  or 
employing  an  agent  or  broker  to  purchase  or 
sell  real  estate  for  compensation  or  a  com- 
mission is  invalid  unless  the  same,  or  some 
note  or  memorandum  thereof,  is  in  writing 
and  subscribed  [not  by  the  owner  but]  by 
the  party  to  be  charged,  or  by  his  agent" 
Under  the  construction  for  which  appellant 
contends,  ordinary  prudence  would  require 
an  agent  in  his  dealings  to  procure  an  ab- 
stract of  title,  or  resort  to  other  means  of 
ascertaining  whether  bis  principal  had  a 
clear  and  marketable  title  to  the  land  which 
he  was  employed  to  sell.  Under  said  section 
1624,  Civ.  Code,  there  is  no  reason  why  A. 
should  not  by  contract  charge  himself  with 
the  duty  of  paying  C.  a  commission  for  selling 
or  finding  a  purchaser  for  the  lands  of  B. 
It  is  purely  a  matter  of  contract,  and  it  is 
immaterial  so  far  as  concerns  the  agent's 
right  to  recover,  whether  the  party  to  be 
charged  therein  is  or  is  not  the  owner  of  the 
land  which  the  agent  Is  employed  to  sell.  It 
is  unnecessary  to  discuss  other  grounds  of  de- 
murrer ;  suffice  it  to  say  there  is  no  merit  in 
them. 

Appellant  attacks  a  number  of  findings 
and  insists  that  they  are  unsupported  by  the 
evidence.  The  chief  question  Involved  is  the 
sufficiency  of  the  written  instrument  under 
which  it  is  sought  to  charge  defendant  with 
the  payment  of  commissions.  As  said  in 
Toomy  v.  Dunphy,  86  Cal.  640,  25  Pac.  131, 
"the  employment  is  the  chief  element  in  the 
contract";  and,  in  1  Lawson's  Rights,  Reme- 
dies, and  Practice,  §  226,  it  is  said :  "To  en- 
title a  real  estate  agent  to  recover  the  com- 
missions for  the  sale  of  property  he  must 
show  the  employment"  For  the  purpose  of 
showing  that  defendant  did  employ  plaintiff's 
assignor,  a  letter,  addressed  to  T.  G.  Yorba, 
by  defendant,  was  offered  and  admitted  in 
evidence,  over  objections  of  the  defendant. 
This  letter,  which  forms  the  basis  of  this  ac- 
tion, is  as  follows: 


"Lordsburg,  Calif.,  12— 12— 19u5. 

"T.  G.  Yorba,  Whlttier,  Calif.— Dear  Un- 
cle: Yours  received.  I  saw  Franceses,  and 
she  said  $125  per  acre  is  her  price  on  her 
44-acre  lot  With  regards  to  the  price  on  the 
Yorba  Ranch,  $50  per  acre  is  all  right,  and 
we  also  agree  to  pay  regular  commission  fees 
in  case  of  sale.  Remembrance  to  all  the  fam- 
ily.  Your  nephew,  P.  J.  Yorba." 

The  statute  does  not  require  that  the  em- 
ployment or  authorization  shall  be  evidenced 
by  a  written  contract,  but  merely  that  there 
shall  be  some  note  or  memorandum  thereof, 
signed  by  the  party  to  be  charged.  In  the 
case  of  Grant  v.  Ede,  85  Cal.  418,  24  Pac.  890, 
20  Am.  St  Rep.  237,  the  principal  had  in 
a  letter,  after  referring  to  a  conversation 
wherein  the  agent  stated  he  could  get  $30,- 
000  for  a  piece  of  property,  said :  "We  will 
sell  at  that  price,  *  *  *  and  allow  you 
2%  per  cent  on  said  price,  and  If  no  sale  is 
made,  no  expenses  made  to  us.  William 
Ede."  The  agent,  under  the  authority  of  this 
letter,  executed  a  contract  of  sale  to  a  pro- 
posed purchaser  and  it  was  sought  to  enforce 
the  same.  The  court,  in  holding  that  the  let- 
ter did  not  empower  the  agent  to  make  a  con- 
tract of  sale  binding  upon  his  principal,  in 
the  course  of  Its  opinion,  stated:  "Without 
this  written  memorandum  signed  by  the  par- 
ty to  be  charged,  Martin  [the  agent]  could 
not  have  recovered  compensation  for  nego- 
tiating the  sale  of  the  property."  It  Is  true 
the  question  of  recovery  on  the  part  of  the 
agent  was  not  involved  in  the  action,  but 
the  language  of  the  court  is,  nevertheless, 
significant  See,  also,  Lindley  v.  Fay,  119 
Cal.  239,  51  Pac.  833.  Appellant  lays  much 
stress  upon  the  letter  involved  in  the  case 
of  Mendenhall  v.  Rose  (Cal.)  33  Pac.  884,  but 
reference  to  this  case  shows  that  it  bears  no 
analogy  to  the  case  at  bar.  The  court  very 
properly  held  that  the  letter  there  con- 
sidered did  not  purport  to  employ  the  agent 
to  sell  a  certain  tract  of  land,  referred  to  by 
the  writer  as  the  "Hoza  Bernal  Tract."  The 
letter  in  the  case  at  bar  must  be  construed 
as  a  sufficient  note  or  memorandum,  whereby 
T.  G.  Yorba  was  authorized  to  sell  the  land 
for  the  price  named,  and  constitutes  an  agree- 
ment on  defendant's  part  to  pay  him,  in  case 
of  a  sale,  regular  commissions  therefor.  Un- 
der this  view,  it  was  properly  admitted  in 
evidence  as  proof  of  the  employment  of  plain- 
tiffs assignor  by  the  defendant  and  fully 
supports  the  finding  of  the  court  with  refer- 
ence to  the  employment 

There  is  nothing  in  the  point  that  the  note 
or  memorandum  should  have  contained  a  full 
and  accurate  description  of  the  land.  The  un- 
controverted  allegations  of  the  complaint  and 
evidence  admit  of  no  question  as  to  the  iden- 
tity of  the  property  sold  with  the  Yorba 
Ranch  mentioned  in  the  letter.  Defendant 
himself  testifies  that  the  land  described  in 
the  deed,  whereby  he  conveyed  it  to  one 
Ray  acting  for  Stern,  the  purchaser,  Is  the 
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Yorba  Ranch.  The  description  of  the  land 
as  the  Yorba  Ranch  furnishes  the  means  for 
readily  Identifying  the  property.  Ontario, 
etc.,  Assn.  y.  Cutting  F.  P.  Co.,  134  Cal.  21, 
66  Pac  28,  53  L.  R.  A.  681,  86  Am.  St  Rep. 
231;  Marrlner  t.  Dennison,  78  Cal.  208,  20 
Pac  386 ;  Browne  on  Stat  of  Frauds,  §  385. 
In  the  case  of  Mendenhall  v.  Rose,  supra, 
cited  by  appellant  in  support  of  his  conten- 
tion on  this  point,  the  court  clearly  points 
out  wherein  the  letter  there  furnished  no 
means  for  identifying  the  property. 

The  court  found  that  T.  G.  Yorba,  in  pur- 
suance of  said  agreement,  himself  and  by  his 
agents  and  employes,  and  on  or  about  Feb- 
ruary 5,  1906,  did  find  and  procure  a  pur- 
chaser for  said  land  in  one  Jacob  Stern ;  that 
said  Stern  was  ready,  willing,  and  able  to 
purchase  said  land;  and  appellant  contends 
that  this  finding  is  unsupported  by  the  evi- 
dence. The  evidence  shows  that  on  January 
2, 1908,  T.  G.  Yorba  and  J.  B.  Sanchez,  plain- 
tiff In  the  action,  entered  into  a  contract, 
whereby,  after  reciting  that  defendant  had, 
in  writing,  authorized  T.  G.  Yorba  to  sell 
the  land  in  question,  and  agreed  to  pay  him 
the  usual  commissions  therefor,  it  was  agreed 
that  said  T.  G.  Yorba  and  Sanchez  should 
combine  their  efforts  in  an  endeavor  to  sell 
the  property,  and,  in  case  they  succeeded, 
they  would  divide  the  commissions  as 
therein  provided.  The  evidence  also  tends  to 
show  that  subsequent  to  this  arrangement 
Sanchez  had  a  conversation  with  defendant, 
wherein  defendant  said  that  his  price  for  the 
land  was  $50  per  acre,  in  accordance  with  his 
letter  to  T.  G.  Yorba.  That  on  the  6th  day  of 
February,  1906,  Sanchez  notified  defendant 
by  phone  that  he  had  a  man  by  the  name 
of  Stern  who  wanted  to  buy  the  ranch,  and 
asked  defendant  If  he  knew  him.  Receiving 
an  affirmative  answer,  he  then  asked  defend- 
ant :  "Do  you  think  it  will  justify  me  in  tak- 
ing him  out;  has  he  got  any  money?"  De- 
fendant replied:  "Yes;  he  has  got  money. 
You  take  him  out" — to  which  Sanchez  replied: 
"All  right;  I  take  him  out  to-morrow.  On 
the  following  day  Sanchez  met  Mr.  Stern  and 
others  at  Fnllerton,  and  provided  convey- 
ances, in  which  they  were  conducted  by  him 
to  and  over  the  property,  Sanchez  pointing 
out  the  corners.  There  is  abundant  testi- 
mony to  show  that  Sanchez  and  Stern  met 
frequently  during  a  period  of  several  weeks, 
the  object  of  such  meetings  being  the  dis- 
cussion of  the  proposed  sale  of  the  property 
to  Stern.  On  one  of  these  occasions,  accord- 
ing to  plaintiffs  testimony,  he  (Stern)  brought 
with  him  his  partner,  and  asked  plaintiff  to 
give  him  the  price  of  the  land,  to  which 
plaintiff  replied :  "You  can  talk  to  Mr.  Yor- 
ba in  person.  I  will  call  him  up."  Stern  re- 
plied: "No;  I  will  think  it  over,  and  will 
come  In  again."  On  ijfay  10,  1906,  defendant 
gave  Stern  an  option  on  the  land  at  $48.75 
per  acre,  followed  later  by  a  deed  of  trans- 
fer. The  evidence  is  ample  in  showing  that 
both  T.  G.  Yorba  and  plaintiff  labored  joint- 


ly In  an  effort  to  dispose  of  the  property,  and 
that  defendant  was  fully  aware  that  both 
parties  were  laboring  to  that  end.  Defendant 
himself  testifies  that  at  one  meeting  with  a 
party  who  offered  him  $40  per  acre  T.  G. 
Yorba  was  present.  This  was  a  meeting  in 
response  to  a  message  from  Sanchez,  telling 
him  that  he  had  a  purchaser,  and  had  $500 
to  close  the  deal. 

Appellant  attacks  the  finding  that  Stern 
was  ready,  willing,  and  able  to  purchase  the 
land.  A  sufficient  answer  to  this  contention 
is  that  the  evidence  conclusively  shows  that 
he  did  purchase  that  portion  known  as  the 
"Yorba  Ranch,"  and  at  a  price  satisfactory 
to  defendant. 

Appellant  assigns  error  In  the  rulings  of 
the  court  in  the  admission  and  exclusion  of 
testimony,  nearly  all  of  which  alleged  errors, 
however,  are  based  upon  appellant's  theory 
of  the  insufficiency  of  the  letter  to  consti- 
tute an  employment  What  has  been  said 
upon  this  subject  sufficiently  disposes  of 
these  errors ;  suffice  it  to  say  that  we  find  no 
prejudicial  error  in  the  rulings  of  the  court 
in  admitting  evidence. 

The  judgment  and  order  are  affirmed. 

We  concur:  AI^LEN,  P.  J. ;  TAGGART,  J. 


LITCH  et  aL  v.  O'CONNOR  et  at  (Civ.  444.) 
(Court  of  Appeal,  Third  District,  California. 
July  7,  1908.) 

1.  Courts  —  Appellate  Coubtb  —  Jurisdic- 
tion —  Equity  Cases  —  "Equitable  Ac- 
tion." 

An  action  to  set  aside  a  default  entered 
In  a  foreclosure  proceeding,  and  to  have  the 
decree  entered  therein  vacated  and  declared 
void,  is  an  equitable  action  within  Const,  art. 
6,  §  4,  giving  the  Supreme  Court  jurisdiction 
in  equity  cases;  and  hence  an  appeal  in  such 
action  was  improperly  brought  to  the  Court  of 
Appeal. 

[Ed  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2433.] 

2.  Same— Tbansfer  or  Causes— Cases  Ap- 
pealed to  Wbono  Court. 

Under  Const,  art  6,  I  4,  providing  that 
no  appeal  taken  to  a  Court  of  Appeal  shall 
be  dismissed  because  it  was  not  taken  to  the 
proper  court,  but  shall  be  transferred  to  the 
proper  court,  an  appeal  in  an  equity  case  im- 
properly brought  to  the  appellate  court  is  not 
lost,  but  will  be  transferred  to  the  Supreme 
Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  |  1303.] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; K.  S.  Mahan,  Judge. 

Action  by  A.  G.  Lltch  and  another  against 
Charles  A.  O'Connor  and  another.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Cause  transferred  to  the  Supreme  Court 

L.  F.  Eggers,  for  appellants.  Park  Hen- 
shaw,  for  respondents. 

PER  CURIAM.  The  record  in  this  case  is 
called  to  our  attention  by  a  motion  to  dis- 
miss the  appeal  as  prematurely  taken  and 
also  as  taken  from  a  nonappealable  order. 
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The  action  la  to  set  aside  a  default  entered 
in  a  foreclosure  proceeding,  and  to  have  the 
decree  of  foreclosure  entered  therein  vacated, 
and  declared  null  and  void.  The  action  is 
clearly  in  equity.  The  appeal  is  taken  di- 
rectly to  this  court,  whereas  by  the  provi- 
sions of  section  4,  art  6,  Const,  appellate 
jurisdiction  is  given  to  the  Supreme  Court 
The  appeal,  however,  is  not  lost  but  the 
same  section  of  the  Constitution  provides 
that  the  cause  be  transferred  to  the  proper 
court 

It  is  therefore  ordered  that  the  cause  be 
transferred  to  the  Supreme  Court 


BOARD  OF  DIRECTORS  OF  WOMAN'S 
RELIEF  CORPS  HOME  ASS'N  OF  CAL- 
IFORNIA v.  NYE,  State  Comptroller.  (Civ. 
447.) 

(Court  of  Appeal,  Third  District  California. 
July  11,  190a) 

L  States— Act  Appbopbiattng  Monet  to 
Chabitable  Institution  —  Constitution- 
ality— State  Institutions— "Institution 
Undeb  Exclusive  Management  and  Con- 
trol ok  State." 

By  St  1897,  p.  447,  c.  274,  an  appropria- 
tion was  made  for  the  support  and  mainte- 
nance of  certain  classes  of  inmates  of  the  home 
at  Evergreen  under  the  auspices  of  the  Woman's 
Relief  Corps  Home  Association,  which  was 
then  a  private  corporation.  The  act  further 
provided  that  the  home  should  be  managed  by 
a  board  of  directors,  to  be  appointed  by  the 
Governor,  who  was  empowered  to  fill  all  vacan- 
cies therein  and  remove  any  director  for  cause ; 
that  the  board  should  keep  accounts  of  all  re- 
ceipts and  expenditures  and  report  annually  to 
the  Governor;  and  that  all  claims  under  the 
appropriation  made  should  be  presented  and 
audited  as  other  claims  against  the  state.  Held, 
that  such  act  made  the  home  a  state  institution 
under  the  exclusive  management  and  control  of 
the  state,  within  the  provision  of  article  4,  § 
22,  Const.  Cal.,  that  with  certain  exceptions 
no  money  shall  be  appropriated  or  drawn  from 
the  state  treasury  "for  the  use  or  benefit  of  any 
corporation  *  *  •  or  any  other  institution 
not  under  the  exclusive  management  and  control 
of  the  state  as  a  state  institution." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44.  States,  |  118.] 

2.  Same— Appbopbiations— Guts. 

An  act  making  an  appropriation  for  the 
support,  in  the  Home  of  the  Woman's  Relief 
Corps  Home  Association,  of  ex  army  nurses 
and  certain  female  relatives  of  veterans  of  the 
Civil  War,  which  provides  that  no  inmate  for 
whose  support  there  is  paid,  independent  of 
state  aid,  $12.50  per  month  or  more,  shall  be 
entitled  to  any  aid  under  the  act,  and  that, 
where  less  than  $12.50  a  month  is  paid,  state 
aid  may  be  had  to  raise  the  amount  for  support 
to  that  sum,  cannot  be  held  a  gift  within  Const, 
art.  4,  S  31.  forbidding  the  Legislature  to  make 
any  gift  of  any  public  money  to  any  individual 
or  corporation,  when  the  duty  of  the  state  to 
care  for  its  citizens  who  are  unable  to  support 
themselves  is  considered. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  States,  §  118.] 

3.  Statutes— Special  Legislation  —  Poweb 
to  Maintain  Institutions  fob  Support  of 
Veteran  Soldiebs  and  Dependent  Rela- 
tives. 

Under  the  general  power  of  the  state  to 
provide  for  the  maintenance  of  those  citizens 
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who  are  unable  to  care  for  themselves,  and 
the  implied  power  given  to  the  Legislature  by 
Const  art.  4,  I  25,  subd.  33,  to  enact  special 
laws  where  a  general  law  cannot  be  made  ap- 
plicable, the  Legislature  may  lawfully  provide 
for  the  maintenance  and  support,  in  a  different 
manner  from  others  of  such  general  class,  of 
veteran  soldiers  and  their  dependent  relatives, 
who  constitute  a  special  class  having  peculiar 
claims  upon  the  state,  as  well  as  the  nation, 
and  may  also  provide  for  the  support  of  ex 
army  nurses  and  dependent  female  relatives  of 
veterans  in  a  separate  institution  and  in  a  dif- 
ferent manner  from  the  veterans  themselves, 
and  an  act  appropriating  money  for  the  support 
of  such  ex-nurses  and  female  relatives  in  the 
home  established  at  Evergreen  by  the  Woman's 
Relief  Corps  Home  Association,  which  has  been 
made  a  state  institution,  is  not  unconstitutional 
as  special  legislation. 

4.  Same— Applicability  of  General  Law. 

Under  Const  art  4,  I  25,  subd.  33,  pro- 
viding that  the  Legislature  shall  not  pass  a 
local  or  special  law  in  cases  where  a  general 
law  can  be  made  applicable,  the  question  wheth- 
er in  a  given  case  a  general  law  can  be  made 
applicable  Is  a  matter  for  decision  by  the  Leg- 
islature, and  the  courts  cannot  interfere  except 
in  case  of  a  clear  disregard  of  the  constitution- 
al requirement 

Petition  by  the  board  of  directors  of  the 
Woman's  Relief  Corps  Home  Association  of 
California  against  A.  B.  Nye,  State  Con- 
troller, for  writ  of  mandamus.  Writ  granted. 

H.  C.  Dibble  and  Oliver  Dibble,  for  peti- 
tioners. U.  S.  Webb,  Atty.  Gen.,  for  re- 
spondent 

HART,  J.  This  is  a  direct  application  to 
this  court  by  the  petitioners  for  a  writ  of 
mandate  to  compel  the  respondent  as  State 
Controller,  to  draw  his  warrant  on  the 
State  Treasurer  for  the  sum  of  $784.50,  which 
said  sum  is  alleged  in  the  petition  to  be  an 
unexpended  balance  of  the  sum  of  $10,000 
appropriated  by  the  Legislature  of  1903  for 
the  support  and  maintenance  of  the  Woman's 
Relief  Corps  Home  Association,  located  at 
Evergreen,  Santa  Clara  county,  Cal.  It  is 
alleged  in  the  petition  that  the  petitioners 
presented  to  the  state  board  of  examiners  a 
duly  verified  account  and  demand  for  the 
payment  of  said  sum  of  $784.50,  and  that 
said  board,  on  the  15th  day  of  February, 
1908,  allowed  and  approved  the  said  account 
and  demand  for  said  sum,  and  on  the  same, 
day  presented  the  same  to  the  respondent 
with  the  request  that  he  draw  his  warrant 
upon  the  State  Treasurer  in  favor  of  the 
petitioners  for  the  payment  of  said  claim; 
and  that  said  respondent  as  State  Con- 
troller, refused  to  draw  his  warrant  on  the 
State  Treasurer  for  the  same.  Annexed  to 
and  made  part  of  the  petition  is  a  letter 
from  the  respondent  addressed  to  the  attor- 
ney for  the  petitioners  herein,  giving  his  rea- 
son for  refusing  to  draw  his  warrant  on  the 
treasurer  for  the  claim.  Said  letter  reads: 
"Referring  to  your  letter  of  February  25th. 
relative  to  the  claim  of  the  Woman's  Relief 
Corps  Home  Association,  I  beg  to  say  that 
there  was  this  day  received  In  this  office  a 
claim  for  support  for  the  half  year  ending 
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December  31st,  1906,  amounting  to  $784.50; 
such  claim  having  been  passed  by  the  state 
board  of  examiners.  After  giving  due  atten- 
tion to  this  claim,  I  have  reached  the  con- 
clusion that  I  cannot  draw  a  warrant  for 
the  payment  of  the  same,  because  I  am  not 
fully  satisfied  that  the  Woman's  Relief  Corps 
Home  Association  is  a  state  institution." 
The  ground  upon  which  the  respondent  refus- 
es to  draw  his  warrant,  as  intimated  In  the 
foregoing  letter,  Is  that  the  act  making  the 
appropriation  for  the  support  and  mainte- 
nance of  the  Woman's  Relief  Corps  Home 
Association  is  repugnant  to  certain  provi- 
sions of  the  Constitution.  The  Attorney 
General,  representing  respondent,  has  Inter- 
posed a  demurrer  to  the  petition,  and  thus 
the  questions  necessary  to  be  considered  and 
decided  are  presented. 

The  Legislature  of  1897  (St  1897,  p.  447, 
c.  274)  passed  an  act,  and  the  Governor  ap- 
proved the  same,  the  purpose  of  which  may 
best  be  exhibited  by  reference  to  the  provi- 
sions thereof.  Section  1  provides  for  the 
appropriation  of  the  sum  of  $10,000  "for  the 
support  and  maintenance  of  the  ex  army 
nurses  and  the  widows,  wives,  mothers,  and 
dependent  destitute  maiden  daughters  or  sis- 
ters of  Union  veterans  who  served  honorably 
in  the  Civil  War,  residing  in  the  home  at  Ev- 
ergreen, Santa  Clara  county,  under  the  aus- 
pices of  the  Woman's  Relief  Corps  Home  As- 
sociation, a  corporation  duly  created  and  ex- 
isting under  the  laws  of  the  state,  in  the  man- 
ner following,  to  wit:  The  sum  of  $150.00 
per  annum  for  each  ex  army  nurse,  widow, 
wife,  mother,  or  maiden  daughter  or  sister, 
duly  admitted  and  residing  in  such  home; 
provided,  the  whole  of  said  sum  shall  not 
be  expended  In  any  one  year  for  such  sup- 
port and  maintenance."  Section  3  of  said 
act  provides  that  the  management  and  con- 
trol of  said  home  shall  be  by  a  board  of 
11  directors,  to  be  appointed  by  the  Gover- 
nor, 6  of  whom  shall  be  appointed  for  two 
years  and  five  of  whom  for  one  year,  and 
section  4  provides  that  "as  the  terms  of  of- 
fice of  directors  shall  expire,  or  in  case  of 
vacancy,  the  Governor  shall  appoint  their 
successors.  The  Governor  shall  have  power 
to  remove  any  director  for  cause."  Section 
5  requires  that  "each  member  of  the  board 
of  directors  shall  take  and  file  with  the 
Secretary  of  State  the  oath  of  office  as  pro- 
vided by  law."  The  third,  fourth,  and  fifth 
subdivisions  of  section  6  make  It  incumbent 
on  the  board  to  keep  a  full  record  of  its  meet- 
ings, a  book  containing  the  monthly  accounts, 
in  which  shall  be  entered  all  moneys  receiv- 
ed from  any  and  all  sources,  all  disburse- 
ments made  and  the  purpose  for  which 
made;  to  keep  a  pay  roll  of  the  employes  and 
the  amount  disbursed  to  each,  at  what  rate 
of  wages  and  for  the  length  and  kind  of  serv- 
ices, and  to  forward  to  and  file  with  the 
state  board  of  examiners,  at  the  time  of 
making  demand  or  presenting  claims  for 
state  aid,  a  transcript  of  such  books  and 
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pay  roll,  verified  by  the  oath  of  the  presi- 
dent or  secretary  of  said  home.  Section  7 
reads:  "Every  claim  for  aid  under  this  act 
shall  be  presented  to  and  audited  and  allow- 
ed by  the  state  board  of  examiners,  and  when 
allowed,  In  whole  or  in  part,  by  said  board 
of  examiners,  It  shall  be  the  duty  of  the 
Controller  to  draw  his  warrant  for  the 
amount  thereof  in  favor  of  the  president  and 
treasurer  of  the  board  of  directors  of  said 
home  association,  and  it  shall  be  the  duty  of 
the  State  Treasurer  to  pay  the  same  on  due 
presentation."  Section  9  provides:  "The 
board  shall  cause  to  be  made  a  verified  re- 
port on  the  fifteenth  day  of  August  of  each 
year  to  the  Governor,  containing  a  state- 
ment of  all  receipts  and  expenses,  the  condi- 
tion of  the  home,  the  number  of  Inmates 
during  the  year  ending  June  30th,  and  such 
other  matters  as  may  be  required  by  him. 
All  reports  shall  be  verified  by  the  oath  of 
the  president  and  secretary  of  the  board." 

The  assault  upon  the  act  by  the  respondent 
involves,  principally,  two  questions,  to  wit: 
(1)  Is  the  Woman's  Relief  Corps  Home  Asso- 
ciation, by  the  provisions  of  said  act,  placed 
under  the  exclusive  management  and  con- 
trol of  the  state  as  a  state  institution?  (2) 
If  the  act  does  make  said  home  a  state  Insti- 
tution to  be  exclusively  managed  and  con- 
trolled as  such  by  the  state,  assuming  that  In 
view  of  its  purposes  it  can  be  made  one,  did 
the  Legislature  violate  certain  provisions  of 
the  Constitution  in  the  enactment  of  such 
legislation? 

The  fact  Is  conceded  that  prior  to  the 
passage  of  the  act  in  question  the  Woman's 
Relief  Corps  Home  Association  existed  as  a 
private  corporation;  It  having  been  organ- 
ized under  the  laws  of  the  state.  It  is 
claimed  by  the  Attorney  General  that  the  act 
does  not  make  the  home  a  state  institution, 
hence  it  is  contended  that  the  appropriation 
made  by  said  act  is  in  direct  contravention 
of  section  22  of  article  4  of  the  Constitution. 
Said  section,  among  other  things,  provides: 
"  *  *  •  No  money  shall  ever  be  appropri- 
ated or  drawn  from  the  state  treasury  for 
the  use  or  benefit  of  any  corporation,  associa- 
tion, asylum,  hospital,  or  any  other  Institu- 
tion not  under  the  exclusive  management 
and  control  of  the  state  as  a  state  institution, 
nor  shall  any  grant  or  donation  of  property 
ever  be  made  thereto  by  the  state;  provided, 
that,  notwithstanding  anything  contained  In 
this  or  any  other  section  of  this  Constitu- 
tion, the  Legislature  shall  have  the  power 
to  grant  aid  to  institutions  conducted  for  the 
support  and  maintenance  of  minor  orphans, 
or  half  orphans,  or  abandoned  children,  or 
aged  persons  In  Indigent  circumstances — such 
aid  to  be  granted  by  a  uniform  rule,  and 
proportioned  to  the  number  of  inmates  of 
such  respective  Institutions."  It  will  be  ob- 
served that  the  first  part  of  the  foregoing 
provision  of  the  Constitution  prohibits  the 
Legislature  from  making  appropriations  for 
the  use  of  corporations,  etc.,  not  under  the 
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exclusive  control  of  the  state  as  state  insti- 
tutions; while  the  latter  part  expressly  ex- 
cepts from  the  operation  of  said  provision 
institutions  having  the  care,  maintenance, 
and  support  of  minor  orphans,  half  orpnans, 
abandoned  children,  and  aged  persons  in  in- 
digent circumstances,  although  such  institu- 
tions are  not  under  the  exclusive  management 
and  control  of  the  state  as  state  institutions. 

It  is  contended  by  the  respondent  that  the 
Woman's  Relief  Corps  Home  is  still  a  private 
corporation,  notwithstanding  the  provisions 
of  the  act  of  1887  (St  1887,  p.  447,  c.  274) 
purporting  to  place  the  home  under  the  con- 
trol of  the  state  as  a  state  Institution;  that 
the  Legislature,  assuming  the  act  in  question 
to  involve  the  exercise  of  competent  legisla- 
tive power,  has  utterly  failed  to  make  It  a 
state  institution,  etc.  We  are  unable  to  agree 
with  the  learned  Attorney  General  in  this  con- 
tention. In  1888  the  Legislature  made  an 
appropriation  of  $25,000,  of  which  810,000 
were  to  be  expended  in  the  construction  of 
buildings  and  $15,000  for  the  support  of  the 
widows,  wives,  etc,  of  veterans  and  army 
nurses  in  Indigent  circumstances  who  were 
or  were  to  become  Inmates  of  the  home  so 
provided  for.  At  that  time  the  home  was  a 
private  corporation ;  but  the  circumstance  of 
the  making  of  said  .appropriation  by  the 
Legislature  is  important  here  in  determining 
whether  the  Legislature,  by  the  act  under 
consideration,  Intended  to  make  the  home  a 
state  institution,  to  be  under  the  exclusive 
management  and  control  of  the  state.  By 
that  act  (St  1888,  p.  418,  c.  268)  It  was  made 
manifest  that  the  legislative  department  of 
the  state  government  recognized,  as  the  fed- 
eral government  had  already  done  for  itself, 
the  duty  of  contributing  toward  the  support 
and  maintenance  of  such  of  those  citizens  as 
might  require  it  who  fought  the  battles  of 
their  country  when  the  dark  clouds  of  Civil 
War  enveloped  it  and  threatened  the  de- 
struction of  its  Constitution  and  its  Institu- 
tions. To  carry  out  this  policy  founded  in  a 
strong  moral  duty,  It  was,  of  course,  neces- 
sary that  there  should  be  legislation,  and 
that  whatever  legislation  might  be  required 
should  be  enacted,  if  it  could  be  done,  in  ac- 
cordance with  the  commands  and  the  terms 
of  the  Constitution  of  the  state.  In  1887  the 
Legislature,  in  pursuance  of  this  policy,  pass- 
ed the  law,  the  constitutional  validity  of 
which  is  questioned  in  this  proceeding.  That 
the  Legislature  by  the  last-mentioned  act  In- 
tended to  adopt  the  Woman's  Relief  Corps 
Home  Association  as  a  state  institution,  of 
which  it  intended  that  the  state  should  exer- 
cise exclusive  management  and  control,  I  do 
not  entertain  the  slightest  doubt.  The  act 
provides,  as  seen,  for  the  appointment  of  a 
board  of  directors  of  said  home  by  the  Gov- 
ernor of  the  state.  It  provides  that  the  execu- 
tive shall  fill  by  appointment  all  vacancies 
occurring  In  the  board  of  directors  from  what- 
ever cause.  It  requires  the  board  and  other 
officers  to  keep  an  account  of  its  receipts  of 


money  and  of  ail  expenditures,  and  provides 
that  no  money  shall  be  drawn  on  the  fund 
established  by  legislative  appropriation  for 
its  support  or  the  support  of  Its  inmates,  ex- 
cept it  be  done  in  the  manner  authorized  by 
law  for  the  payment  of  all  other  claims 
against  the  state.  It  provides  that  a  verified 
report  containing  a  statement  of  the  receipts 
and  expenses  of  the  home  and  the  condition 
thereof,  etc.,  shall  be  by  the  board  of  directors 
transmitted  to  the  Governor  on  the  15th  day 
of  August  of  each  year.  The  Governor  is 
given  by  the  act  the  power  to  remove  any  di- 
rector for  cause.  I  cannot  perceive  how  the 
Legislature  could  have  more  plainly  demon- 
strated its  intention  to  make  the  home  a  state 
institution,  as  much  under  the  control  and 
supervision  of  the  state  as  are  the  state  hos- 
pitals and  other  like  institutions,  than  by  the 
provisions  to  which  I  have  Just  referred.  It 
is  true  that  there  is  no  language  In  the  act 
expressly  declaring  the  home  to  be  a  state 
institution,  or  that  its  management  and  con- 
trol shall  be  exclusively  vested  In  the  state. 
But  I  do  not  apprehend  that  in  order  to 
make  it  so,  it  must  be  specifically  labeled  as 
such.  It  is  sufficiently  known  by  the  clothes 
that  it  wears.  The  single  fact  that  the  power 
of  the  removal  of  a  director  Is  placed  by  the 
act  with  the  executive  of  the  state  is  itself 
plainly  Indicative  of  the  intention  of  the 
Legislature  to  make  it  a  state  institution  un- 
der the  exclusive  management  and  control  of 
the  state.  The  other  provisions  of  the  act 
emphasize  this  intention.  The  Legislature 
found  in  the  home  a  mere  private  corporation, 
organized  under  the  laws  of  the  state  for 
eleemosynary  purposes,  and  by  an  act  depriv- 
ed it  of  the  character  of  a  private  corpora- 
tion by  Impressing  it  with  all  the  essential 
qualities  of  a  state  Institution.  The  very 
argument  of  the  Attorney  General  tends  to 
establish  the  soundness  of  this  proposition, 
for  he  correctly  declares  that  if  the  home  still 
remains  a  private  corporation,  the  mode  of 
appointing  the  directors  authorized  by  the 
act  would  be  In  conflict  with  the  thirty-third 
subdivision  of  section  25  of  article  4  of  the 
Constitution,  providing  that  the  Legislature 
shall  not  pass  local  or  special  laws  in  cases 
where  a  general  law  can  be  made  applicable. 
It  Is  not  to  be  assumed  that  the  Legislature 
would  deliberately  attempt  to  invalidate  a 
private  corporation,  ulready  duly  organized 
according  to  the  laws  of  the  state,  by  annex- 
ing to  It  a  mode  of  selecting  its  directors 
plainly  and  palpably  In  violation  of  the  re- 
quirements of  the  Constitution.  It  will  no 
doubt  be  conceded  that  the  Constitution  con- 
tains no  language  prohibiting  the  Legislature 
from  converting  a  private  corporation  Into  a 
state  Institution  and  placing  it  under  the  ex- 
clusive management  and  control  of  the  state, 
provided,  of  course,  that  the  purposes  sought 
to  be  achieved  by  such  corporation  are  within 
the  general  legislative  power  or  Involve  some 
duty  or  function  of  government  Melvln  t. 
State,  121  Cal.  16,  55  Pac  416. 
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In  dismissing  this  point  I  feel  no  reluctance 
In  confessing  that  if  the  language  of  the 
statute  under  consideration  does  not  make  the 
home  a  state  institution  under  the  exclusive 
management  and  control  of  the  state,  within 
the  meaning  of  section  22  of  article  4  of  the 
Constitution,  then  I  am  at  a  loss  to  under- 
stand what  the  Legislature  meant  or  Intended 
to  accomplish  by  the  enactment  of  the  law. 
For  the  purposes  of  the  discussion  of  this 
point,  I  have  assumed,  as  before  observed, 
that  the  Legislature  possesses  the  constitu- 
tional right  and  power  to  establish  the  home 
as  a  state  institution— a  proposition,  the 
consideration  of  which  I  now  approach  fully 
sensible  of  Its  great  importance,  both  as  to 
the  legal  questions  Involved  as  well  as  to  the 
significance  of  the  consequences  of  the  deci- 
sion, whatever  it  may  be.  If,  on  the  one 
hand,  it  should  be  found  necessary  to  declare 
that  the  act  under  review  represents  an  exer- 
cise of  unauthorized  power  by  the  Legislature, 
the  effect  of  such  decision  will  react  not  alone 
upon  the  institution  here  Involved,  but  will, 
of  necessity,  operate  upon  and  destroy,  as  a 
state  Institution,  the  veteran's  home  for  Unit- 
ed States  soldiers  and  sailors,  at  Yountville, 
this  state,  the  same  having  been  established 
and  declared  a  state  Institution  by  the  Legis- 
lature of  1889.  St  1889,  p.  418,  c.  268.  The 
two  Institutions  must  stand  or  fall  upon  the 
same  identical  principles.  On  the  other  hand, 
the  provisions  of  the  Constitution  cannot  be 
lightly  brushed  aside  because  certain  persons 
or  set  of  persons  may,  to  some  extent,  suffer 
by  their  proper  enforcement.  They  should, 
of  course,  be  enforced,  as  it  was  intended  that 
they  should  be,  without  regard  to  the  conse- 
quences which  may  follow  such  enforcement 

Among  the  provisions  of  the  Constitution 
to  which  the  Attorney  General  insists  that  the 
act  in  question  is  repugnant  are  the  following : 
M  •  *  •  Nor  shall  any  citizen,  or  class  of 
citizens,  be  granted  privileges  or  immuni- 
ties which,  upon  the  same  terms,  shall  not 
be  granted  to  all  citizens."  Article  1,  §  21. 
"(2)  The  Legislature  shall  not  pass  local  or 
special  laws  In  any  of  the  following  enumer- 
ated cases,  that  is  to  say:  •  *  *  Grant- 
ing to  any  corporation,  association  or  indi- 
vidual any  special  or  exclusive  right,  privi- 
lege or  immunity."  Article  4,  §  25,  subd.  19. 
"(3)  •  •  *  Nor  shall  it  (the  Legislature) 
have  power  to  make  any  gift  or  authorize 
the  making  of  any  gift,  of  any  public  money 
or  thing  of  value  to  any  individual,  municipal 
or  other  corporation  whatever."  Article  4,  § 
31.  The  foregoing  provisions,  it  is  claimed, 
were  disregarded  by  the  Legislature  in  the 
enactment  of  this  law.  To  uphold  the  enact- 
ment It  is  urged,  the  courts  must  close  their 
eyes  to  the  plain  mandates  of  the  Constitu- 
tion. The  Attorney  General  argues  that  the 
purposes  of  the  home  are  entirely  nongovern- 
mental, and  that  it  is  in  excess  of  the  power 
of  the  Legislature  to  convert  or  undertake  to 
transform  such  a  corporation  into  a  state 


institution,  or  place  it  as  such  under  the  ex- 
clusive management  and  control  of  the  state ; 
that  the  mere  fact  that  the  Legislature  has  at- 
tempted to  invest  it  with  the  character  of  a 
state  institution  does  not  necessarily  make  it 
so,  since  only  those  institutions  which  are  the 
instruments  through  which  some  government- 
al functions  are  to  be  performed  can  the 
Legislature  make  state  Institutions  under  the 
exclusive  management  and  control  of  the 
state.  Therefore  it  is  argued  an  appropria- 
tion of  money  by  the  Legislature  for  the  use  - 
and  benefit  of  such  an  "institution"  would 
amount  to  a  gift  contrary  to  the  provisions  of 
section  81  of  article  4  of  the  Constitution. 
This  position,  if  the  premise  be  well  founded, 
would  perhaps  be  sound.  And  it  is  further 
contended  that  even  if  the  objects  of  the 
home  are  germane  to  the  functions  of  govern- 
ment and  are  therefore  within  the  legis- 
lative power,  the  legislation  involved  in  the 
act  Is  special,  and  consequently  unconstitu- 
tional, because  it  does  not  apply  "equally  to 
all  persons  embraced  in  a  class  founded  upon 
some  natural  or  Intrinsic  or  constitutional 
distinction."  Pasadena  v.  Stlmson,  91  Cal. 
251,  27  Pac.  604 ;  Darcy  v.  Mayor  of  San  Jose, 
104  Cal.  642,  38  Pac.  500;  Marsh  v.  Super- 
visors, 111  Cal.  372,  42  Pac.  975;  Ex  parte 
Jentzsch,  112  Cal.  468,  *44  Pac.  803,  32  L.  R, 
A.  664 ;  Johnson  v.  Goodyear  Mining  Co.,  127 
Cal.  4,  59  Pac.  304,  47  L.  R.  A.  338,  78  Am. 
St.  Rep.  17.  In  other  words,  it  is  claimed 
that  the  act  attempts  to  provide  for  the  care 
of  certain  persons  arbitrarily  selected  from 
the  body  of  the  people. 

As  a  matter  of  course,  no  one  will  dispute 
the  proposition  that  the  support  of  paupers 
and  the  giving  of  assistance  to  those  who,  by 
reason  of  age,  infirmity,  or  disability,  or  in- 
ability for  any  reason  to  take  care  of  them- 
selves, might  become  such,  is,  by  the  practice 
and  common  consent  of  civilized  countries, 
a  public  purpose,  and  within  the  general 
legislative  power.  As  Is  said  by  Judge  Cool- 
ey,  In  his  work  on  Taxation,  p.  205,  speaking 
of  the  establishment  of  hospitals  where  de- 
pendent classes  can  receive  medical  aid  and 
assistance,  asylums  where  the  deaf,  the  dumb, 
and  the  blind  may  be  supported  and  taught, 
and  where  the  insane  may  be  kept  from 
doing  or  receiving  harm  and  can  have  such 
careful  and  scientific  treatment  with  a  view 
to  their  restoration,  as  they  would  not  be 
likely  to  receive  elsewhere:  "He  would  be  a 
bold  man  who,  in  these  dajs,  should  question 
the  public  right  to  make  provision  for  these 
benevolent  purposes."  There  Is,  of  course, 
no  question  raised  here  of  the  right  and  duty 
of  the  state  to  provide  for  those  who,  through 
physical  or  mental  disability,  are  unable  to 
provide  for  themselves ;  but  the  power  sought 
to  be  exercised  by  the  act  under  consideration 
Is  the  same  as  the  power  spoken  of  by  Judge 
Cooley,  although  such  legislation,  when  ap- 
plied to  the  persons  concerned  here,  proceeds 
less  upon  the  principle  of  benevolence  than 
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upon  the  consideration  that  aid  accorded  by 
the  state  to  those  who  defended  and  preserv- 
ed the  governments  of  our  country,  when,  as 
supposed  to  have  been  originally  constituted, 
they  were  threatened  with  complete  annihila- 
tion, Is  rather  in  the  nature  of  some  reward 
for  a  service,  the  value  of  which  can  scarcely 
be  estimated.  The  general  scheme  and  the 
paramount  purpose  of  the  act  appear  to  be 
the  establishment  of  a  refuge  or  a  permanent 
home,  where  the  comforts  of  home  life  may, 
to  some  extent,  be  had,  for  the  ex  army 
nurses  and  certain  relatives  of  ex  Union  sol- 
diers, who  served  honorably  In  the  Civil  War, 
who  are  unable  to  provide  homes  for  them- 
selves. Section  8  provides  that  "no  Inmate 
for  whose  support  there  is  paid,  Independent 
of  state  aid,  the  sum  of  twelve  dollars  and 
fifty  cents  or  more  per  month,  shall  be  en- 
titled to  any  aid  under  this  act  But  If  such 
sum  be  less  than  twelve  dollars  and  fifty 
cents  per  month,  aid  shall  be  granted  for  such 
sum  only  as  is  necessary  to  make  the  full 
amount  for  support,  Including  the  state  aid, 
twelve  dollars  and  fifty  cents  per  month." 
St  1807,  p.  449,  c.  274.  By  this  provision  of 
the  act  It  Is  made  perfectly  clear  that  only 
such  persons  as  have  no  Income  whatever  or 
who  have  an  income  not  equal  to  the  sum  of 
$12.50  per  month  shall  receive  any  financial 
aid  from  the  appropriation  provided  for  by 
the  act.  Of  course,  as  already  shown,  ex 
Union  soldiers  and  their  families,  if  in  a 
condition  In  which,  by  reason  of  old  age  or 
other  physical  disability,  they  are  unable  to 
properly  take  care  of  themselves,  and  are 
without  means  with  which  to  provide  for 
their  proper  care  and  support  and  there  are 
no  relatives  financially  able,  who  are  obligat- 
ed by  the  law  to  contribute  to  their  support 
and  care,  would  be  entitled  to  be  supported 
and  maintained  at  the  expense  of  the  public 
under  the  general  duty  and  power  of  the 
state  government  to  support  paupers  and 
those  who  are  likely  to  become  such  for  the 
reasons  stated.  In  other  words,  the  persons 
provided  for  by  the  act  here,  being  unable  to 
take  care  of  themselves,  would  be  entitled  to 
be  cared  for  by  the  public  in  some  form,  and 
the  power  is  therefore  vested  in  the  Legisla- 
ture to  make  some  sort  of  provision  for  them. 
From  this  It  of  course,  follows  that  the  con- 
tention of  the  respondent  that  the  appropria- 
tion provided  for  by  said  act  amounts  to  a 
gift  within  the  meaning  of  section  31  of  ar- 
tice  4  of  the  Constitution  cannot  be  sustain- 
ed. See  case  of  Yosemlte  Stage,  etc.,  Co.  v. 
Dunn,  83  Cal.  2G5,  23  Pac.  300,  as  to  what 
constitutes  a  gift  within  the  purview  of  said 
provision  of  the  Constitution.  The  only  ques- 
tion, then,  is:  Has  the  Legislature,  by  the 
manner  In  which  it  has  exercised  or  attempt- 
ed to  exercise  Its  right  to  provide  for  the  care 
and  support  of  the  persons  eligible  to  become 
Inmates  of  the  home,  violated  any  other  of  the 
provisions  of  the  Constitution? 
At  the  outset  It  may  be  conceded  that  the 


act  in  question  Is  a  special  law,  because  it 
provides  only  for  certain  members  of  what 
I  regard  as  a  class  within  the  definition  of 
that  term  as  given  by  the  Supreme  Court  in 
the  cases  of  Pasadena  v.  Stlmson,  supra, 
Darcy  v.  Mayor  of  San  Jose,  104  Cal.  642,  38 
Pac.  600,  Marsh  v.  Supervisors,  111  Cal.  372, 

43  Pac.  975,  Ex  parte  Jentzsch,  112  Cal.  372, 

44  Pac.  803,  32  L.  R.  A.  604,  and  Johnson 
v.  Goodyear  Mining  Co.,  127  Cal.  4,  59  Pac 
304,  47  L.  R.  A.  338,  78  Am.  St  Rep.  17. 
In  other  words,  I  am  of  the  opinion  that  the 
veterans  of  the  Civil  War  constitute  a  class 
founded  upon  a  natural  distinction;  that  is, 
a  distinction  arising  In  the  very  nature  of 
things.  In  one  of  the  opinions  to  which  I 
have  referred  it  is  said  that  the  distinction 
must  be  founded  upon  differences  which  are 
either  defined  by  the  Constitution  or  natural, 
and  which  will  suggest  a  reason  which  might 
rationally  be  held  to  justify  the  diversity  of 
legislation.  Or,  as  I  understand  it  a  dis- 
tinction founded  upon  the  necessity  of  leg- 
islation peculiarly  applicable  to  a  particular 
set  of  persons  who  are  distinguished  from 
the  general  body  of  the  people  by  reason  of  the 
possession  of  some  exclusive  characteristic  or 
characteristics,  common  to  such  set  of  persons. 
The  "exclusive  characteristic"  possessed  by 
the  veterans  of  the  Civil  War  consists  in  the 
peculiar  and  extraordinary  service  perform- 
ed by  them  In  the  defense  and  preserva- 
tion of  the  government  of  the  Union  as  well 
as'  of  the  governments  of  the  states  when 
those  governments  were  threatened  with 
destruction.  The  act  under  consideration  is, 
as  stated,  a  special  law  for  the  reason  that 
Its  provisions  do  not  and  by  their  terms  can- 
not apply  to  and  operate  equally  upon  all 
belonging  to  the  class  to  which  the  persons 
concerned  here  belong.  That  Is  to  say,  con- 
ceding, as  I  think  must  be  done,  that  the 
relatives  of  the  Civil  War  veterans  and  the 
ex  army  nurses  provided  for  by  the  act  are 
members  of  the  class  to  which  the  veterans 
themselves  belong,  the  legislation  under  at- 
tack here  is,  obviously,  designed  to  operate 
upon  and  benefit  only  a  certain  portion  of 
said  class.  The  question,  therefore,  to  be 
determined  is:  Has  the  Legislature  consti- 
tutional power  to  enact  a  law  specially  ap- 
plicable to  tbe  persons  concerned  here? 

It  is  a  fact  of  which  the  courts  may  take 
judicial  notice,  that  almost  immediately  aft- 
er the  close  of  the  Civil  War  the  national 
government  through  Its  Congress,  recogniz- 
ed it  to  be  the  duty  of  the  public  to  take  spe- 
cial care  of  those  who,  through  the  most 
exalted  motives  of  patriotism,  devoted  them- 
selves to  their  country's  cause,  in  a  civil 
conflict  which  meant,  if  not  victorious  for 
the  Union,  absolute  destruction  to  the  prin- 
ciples of  government  enunciated  by  the  fed- 
eral Constitution,  as  the  provisions  of  that 
Instrument  were  construed  by  the  master 
minds  of  Judge  Marshall,  Webster,  and  other 
distinguished  adherents  of  the  school  ot? 
broad  construction.    To  execute  this  duty 
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Congress  passed  laws  pensioning  ex  Union 
soldiers  and  otherwise  providing  for  their 
care,  support,  and  maintenance  In  all  cases 
of  disability  from  any  cause  engendered 
while  in  the  service  of  the  country.  Thus 
Congress  established  this  duty  as  a  policy 
of  the  federal  government  It  must  be  borne 
in  mind  that  the  government  of  the  Union 
Is  one  of  delegated  powers,  with  no  right  or 
authority  to  exercise  any  but  the  express 
powers  granted  to  it  and  such  Implied  pow- 
ers as  may  be  necessary  to  carry  out  and  ex- 
ecute the  former.  There  Is  no  express  pro- 
vision in  the  federal  Constitution,  to  which 
my  attention  has  been  called,  authorizing 
the  appropriation  of  public  moneys  for  the 
pensioning  of  soldiers  who  fought  to  preserve 
the  Union,  and  it  certainly  must  be  admitted 
that  It  would  require  a  severe  stretch  of  the 
Imagination  to  hold  that  an  Implied  power 
to  do  so  may  be  found  in  the  provisions  of 
that  Instrument  authorizing  Congress  "to 
declare  war,"  etc.,  and  "to  raise  and  sup- 
port armies,"  etc.  Nevertheless  Congress 
has  exercised  the  right  to  give  such  aid  to 
ex  Union  soldiers,  and  whatever  may  be  its 
authority  for  doing  so,  whether  a  claimed 
implied  or  Incidental  power,  or  upon  the 
principle  of  a  paramount,  overruling  duty, 
the  courts  have  sustained  the  legislation. 
Frlsbie  v.  U.  S.,  157  U.  S.  160,  15  Sup.  Ct. 
686,  39  L.  Ed.  657;  Walton  v.  Cotton,  19 
How.  355,  15  L.  Ed.  658;  U.  S.  v.  Falrchild, 
Fed.  Cas.  No.  15,067.  There  may  be  no  im- 
propriety in  suggesting,  however,  that  It  is 
doubtful  If  much  higher  authority  ought  to 
be  required  for  such  legislation  by  both  the 
nation  and  the  states  than  is  to  be  found  In 
these  memorable  words  used  by  the  Immor- 
tal Lincoln  In  his  second  Inaugural  address: 
"With  malice  toward  none,  with  charity  for 
all,  with  firmness  in  the  right  as  God  gives 
us  to  see  the  right,  let  us  strive  on  to  finish 
the  work  we  are  in,  to  bind  up  the  nation's 
wounds,  to  care  for  him  who  shall  have 
borne  the  battle  and  for  his  widow  and  his 
orphan,  to  Ao  all  which  may  achieve  and 
cherish  a  just  and  lasting  peace  among 
ourselves  and  with  all  nations." 

Nor  can  I  conceive  any  rational  ground  for 
holding  that  the  states,  if  disposed  to  ex- 
ercise the  right,  should  not  contribute  to- 
ward the  support  and  maintenance  of  these 
worthy  persons  in  need  of  assistance.  The 
moral  duty  to  do  so  undoubtedly  rests  upon 
both  the  federal  and  state  governments,  and, 
If  there  be  any  difference  as  to  the  respon- 
sibility of  discharging  such  duty  as  between 
the  two  governments,  It  is  only  In  degree, 
and  not  In  principle.  It  Is  only  a  question 
of  whether  the  states  will  recognize  this 
duty  by  the  enactment  of  appropriate  legis- 
lation for  Its  performance.  It  is  a  familiar 
historical  fact  that  the  loyal  states,  acting 
through  their  Governors,  and  responding  to 
the  call  for  troops  from  the  government  at 
Washington,  drafted  into  the  service  of  our 
common  country  In  the  Civil  War  certain  of 


the  citizens  of  such  states  who  made  up  the 
great  armies  which  won  for  the  states  as 
well  as  for  the  Union  on  the  battlefields 
what  could  not  be  won  In  the  great  council 
halls  of  the  nation.  The  perpetuity  of  the 
states,  as  members  of  an  -unbroken  union, 
was  as  much  at  stake  as  was  the  mainte- 
nance of  the  Union  Itself.  The  states,  gov- 
erned under  their  present  system,  could  not, 
of  course,  have  survived  If  the  war  had  re- 
sulted in  the  establishment  of  the  right  of 
secession.  The  state  of  California  has,  as  is 
shown  by  the  legislation  which  has  from 
time  to  time  been  enacted  by  its  Legislature, 
adopted  as  a  policy  of  the  state  government 
the  duty  of  contributing  toward  the  support 
and  maintenance  of  the  veterans  of  the  Civil 
War  and  their  families  who  are  unable,  by 
reason  of  physical  disability,  to  support  and 
maintain  themselves.  And  are  there  not 
sound  and  unimpeachable  reasons  for  caring 
for  and  supporting  these  persons  In  a  man- 
ner different  from  the  mode  adopted  for  the 
care  and  maintenance  of  that  class  who  have 
no  other  claim  upon  the  bounty  of  the  gov- 
ernment than  that  they  are  without  ability, 
physical  or  financial,  to  provide  for  them- 
selves? It  surely  could  not  have  been  in- 
tended by  the  Constitution  makers  that  the 
Legislature  should  be  powerless,  In  the  treat- 
ment of  these  war  veterans  or  their  families, 
in  need  of  help,  to  provide  for  their  care 
and  support  except  under  the  general  power 
of  providing  aid  for  those  coming  within  the 
category  of  paupers,  or  other  needy  persons 
who,  from  physical  disability,  are  apt  to  be- 
come such.  The  service  which  these  veter- 
ans performed,  not  only  distinguishes  them 
as  a  class  from  the  general  body  of  citizens, 
but  necessarily  differentiates  them  from  the 
members  of  the  other  class  entitled  to  the 
public  bounty  because  they  have  not  the 
ability  to  care  for  themselves.  The  prin- 
ciple upon  which  the  government  should 
recognize  its  duty  to  provide  for  the  veter- 
ans of  our  wars,  with  whose  personal  des- 
tinies those  of  the  persons  concerned  here 
were  and  are  Inseparably  linked,  is  a  high- 
er and  broader  one  than  that  which  inspires 
the  public  duty  to  care  for  the  other  class; 
for,  the  Idea  that  those  who  have  performed 
such  extraordinary  service  for  the  govern- 
ment, when  its  preservation  depended  en- 
tirely upon  such  service,  should  be  succored 
In  times  of  need  under  the  category  of  pau- 
pers or  of  those  who  would  become  paupers 
but  for  aid  from  the  public  bounty,  is  intol- 
erable and  so  abhorrent  to  a  profound,  pa- 
triotic sense  of  gratitude  and  the  sentiments 
and  principles  of  a  justly  grateful  people 
that  there  Is  hardly  reasonable  ground  for 
the  assumption  that  the  framers  of  our  fund- 
amental law  ever  Intended  that  the  legisla- 
tive power  should  be  so  circumscribed  as  to 
prevent  legislation  appropriately  expressive 
of  the  great  debt  of  honor  due  from  the  state 
to  those  loyal  defenders  of  our  common  coun- 
try. 
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Nor  Is  it  to  be  said  that  such  legislation 
Is  altogether  in  the  nature  of  compensation 
for  services  performed.  The  highest  and 
fullest  compensation  for  these  great  services 
consists  in  the  realization  by  themselves,  as 
well  as  by  their  countrymen,  of  the  fruition 
of  their  patriotic,  dauntless,  and  eminently 
successful  efforts  to  preserve  tbe  Union.  In- 
deed, as  I  have  before  suggested,  the  value 
of  such  services  cannot  be  measured  by  any 
known  standard  by  which  the  value  of  hu- 
man activities  may  ordinarily  be  determin- 
ed. It  Involves  no  mere  figure  of  speech  to 
say  that  the  soldiers  who  battled  to  make 
this  a  united  country,  and  the  federal  Con- 
stitution the  supreme  law  of  the  land,  are 
tbe  saviors  of  our  country.  They  became 
such,  not  because  they  expected  reward 
founded  upon  a  money  or  commercial  basis, 
but  because  of  high  patriotic  motives,  found- 
ed in  a  firm  and  impregnable  belief  In  the 
Indissolubility  of  the  Union  under  tbe  terms 
of  the  Constitution  given  us  by  our  fathers. 
The  service  thus  performed  was,  as  before 
observed,  a  peculiar  service,  for  the  reason 
that  it  was  an  extraordinary  governmental 
service,  called  out  only  because  of  the  exi- 
gencies of  overruling  necessity.  Thus  it  Is 
essentially  different  from  the  ordinary  serv- 
ice Involved  In  the  civil  administration  of 
the  affairs  of  government.  Therefore,  I 
think,  that  those  who  performed  that  extraor- 
dinary service  for  the  government  constitute 
a  class,  distinguished  by  a  line  clearly  segre- 
gating them  not  only  from  the  general  body 
of  the  people,  but  also  from  that  other  class 
entitled  to  be  cared  for,  supported,  and 
maintained  at  public  expense.  The  conse- 
quence of  these  views  is  that,  in  the  recog- 
nition of  its  moral  duty  to  aid  these  persons 
when  they  need  such  assistance,  the  state 
has  the  right,  through  its  Legislature,  to 
enact  laws  upon  the  subject  whose  provisions 
are  peculiarly  applicable  to  them  as  a  class, 
and  that  such  laws,  if  operative  upon  all 
members  of  such  class,  do  not  offend  the 
constitutional  Injunction  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion." 

But,  since  it  is  patent,  as  before  observed, 
that  this  act  Is  not  designed  to  apply  to  all 
belonging  to  said  class,  and  as  it  is  mani- 
fest that  a  general  law  could  not  be  made 
applicable  in  the  case  here,  it  is  nevertheless 
within  the  constitutional  power  of  the  Legis- 
lature to  enact  special  legislation  to  meet 
the  peculiar  circumstances  of  the  case.  It 
must  at  all  times  be  kept  in  mind  that  the 
subject  to  which  this  legislation  relates  is  one 
as  to  which  the  Legislature,  under  its  gener- 
al power,  has  the  right  to  legislate.  It  is 
true  that  the  legislation  pertains  to  a  duty, 
the  performance  of  which  is  a  matter  which 
primarily  rests  entirely  in  the  discretion  of 
the  Legislature.  It  is  different  from  such 
duties  as  are  expressly  commanded  by  the 
Constitution  to  be  performed  by  the  Legisla- 
ture.  It  Is,  as  I  have  attempted  to  show,  a 
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moral  duty  which  the  Legislature  may  or 
may  not  discharge.  But  it  is  a  duty  which, 
in  my  opinion,  it  ought  to  assume.  As  I  have 
before  stated,  the  difficulty  In  the  legislative 
solution  of  the  proposition  lies  in  tbe  prob- 
lem of  how  or  in  what  manner  the  Legisla- 
ture may  exercise  its  right  to  grant  aid  to 
the  persons  concerned.  As  previously  observ- 
ed, I  believe  It  has  the  undoubted  right  to 
do  so  In  a  manner  different  from  that  within 
its  general  power  to  give  public  assistance  to 
paupers  and  others  unable,  by  reason  of  dis- 
ability of  some  sort,  to  take  care  of  them- 
selves. By  subdivision  33  of  section  25  of 
article  4  of  the  Constitution  it  is  provided 
(negatively  it  may  be),  and  the  Supreme 
Court,  construing  that  subdivision  of  said 
section  has  held,  that  In  all  cases  where  a 
general  law  cannot  be  made  applicable  the 
Legislature  is  authorized  to  pass  a  special 
law'  for  the  purpose  of  meeting  the  exigencies 
of  the  particular  case.  People  v.  McFadden, 
81  Cal.  498,  22  Pac.  681,  15  Am.  St  Rep.  66; 
People  v  Mullender,  132  Cal.  221,  64  Pac.  299. 
Said  section  25  of  article  4  of  the  Constitution, 
after  enumerating  32  subjects  upon  which 
local  and  special  legislation  Is  prohibited, 
provides:  "  *  *  •  (33)  In  all  other  cases 
where  a  general  law  can  be  made  applicable." 
In  the  Mullender  Case,  supra,  the  Supreme 
Court  says:  "That  the  act  here  in  question 
is  both  local  and  special  is  conceded.  But 
that  Is  not  conclusive.  The  language  of  said 
paragraph  [referring  to  the  thirty-third  sub- 
division of  section  25,  art  4,  supra]  plainly 
implies  that  there  are  or  may  be  cases  where 
a  local  or  special  act  may  be  wise,  salutary, 
and  appropriate,  and  in  no  wise  promotive  of 
those  evils  which  result  from  a  general  and 
Indiscriminate  resort  to  local  and  special 
legislation.  The  Constitution  submits  the 
question  whether  a  general  law  can  be  made 
applicable  in  any  given  case  to  the  judgment 
of  the  Legislature,  to  be  determined  in  the 
light  of  the  evils  intended  to  be  avoided,  and 
with  its  determination  upon  that  question  we 
may  not  interfere,  unless  the  disregard  of 
the  constitutional  requirement  Is  clear  and 
palpable.  In  Indiana  It  Is  held  that  the  Leg- 
islature Is  the  exclusive  judge  whether  a 
general  law  can  be  made  applicable — citing 
State  v.  Tucker,  46  Ind.  358,  and  cases  there- 
in cited.  In  Iowa  it  Is  held  that  where  a  lo- 
cal or  special  law  1b  not  within  the  evil  which 
the  Constitution  sought  to  provide  against 
or  where  the  enactment  of  a  general  law 
would  not  afford  any  remedy  for  or  relief 
from  that  evil,  such  local  or  special  law  is 
valid"— citing  State  v.  Squires,  26  Iowa,  340, 
345.  See,  also,  State  v.  Hitchcock,  1  Kan. 
178,  185,  81  Am.  Dec.  503,  and  Family  v. 
Cole,  60  Kan.  375.  56  Pac.  492,  44  L.  R.  A. 
464. 

From  the  foregoing  interpretation  of  the 
power  of  the  Legislature  under  the  thirty- 
third  subdivision  of  section  25  of  article  4 
of  the  Constitution,  and  from  the  views  here- 
tofore ventured  in  this  opinion  as  to  the 
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right  of  the  Legislature  to  grant  aid  in  some 
form  to  the  persons  Interested  In  this  act, 
it  follows  that  the  law-making  branch  of  the 
state  government,  In  the  exercise  of  the  dis- 
cretion committed  to  it  by  said  thirty-third 
subdivision  of  said  section  and  article  of  the 
Constitution,  has  not  transcended  its  consti- 
tutional power  in  providing  for  these  persons 
through  a  special  law;  for  it  is  plain  to  be 
seen  that  a  general  law  cannot  be  made  to  ap- 
ply. Unless  it  appears  clear  that  the  Consti- 
tution has  been  violated,  this  legislative  de- 
termination is,  under  the  decisions,  conclusive 
upon  the  courts,  and  the  right  to  pass  a  spe- 
cial law  to  meet  the  circumstances  of  the 
case  is  authorized  under  the  doctrine  of 
those  decisions.  The  law  under  attack  in  the 
Mullender  Case,  supra,  established  a  state 
board  of  harbor  commissioners  for  the  bay 
of  San  Diego.  Said  law  does  not  refer  or  ap- 
ply to  any  of  the  other  harbors  within  the 
state,  and  It  Involves  essentially  by  the  scope 
and  very  nature  of  its  provisions,  local  and 
special  legislation.  It  was  sustained  by  the 
Supreme  Court  as  a  species  of  local  and  spe- 
cial legislation  authorized  by  the  subdivision 
of  the  section  and  article  of  the  Constitution 
referred  to.  I  conclude  that,  for  the  reasons 
stated,  the  act  here,  though  involving  special 
legislation,  Is  justified  and' authorized  by  the 
Constitution. 

But,  in  addition  to  the  foregoing  considera- 
tions, it  may  be  suggested  that  the  legislation 
here  could  well  be  sustained  upon  the  prin- 
ciple upon  which  the  Legislatures  of  the 
states  have  often  conferred  upon  municipali- 
ties, for  instance,  the  right  to  appropriate 
money  for  the  purpose  of  commemorating  the 
anniversary  of  Important  events  in  the  his- 
tory of  our  country,  as,  for  illustration,  the 
Fourth  of  July.  Referring  to  those  cases  in 
other  jurisdictions  in  which  such  appropria- 
tions of  municipal  funds  have  been  held  to 
be  not  warranted,  only  for  the  reason,  how- 
ever, that  the  power  to  do  so  had  not  been 
expressly  conferred  by  the  Legislature  upon 
such  municipalities,  the  Supreme  Court,  in 
the  case  of  Daggett  v.  Colgan,  92  Cal.  59,  28 
Pac.  53,  14  L.  R.  A.  474,  27  Am.  St  Rep.  95, 
in  a  well-considered  opinion  by  United  States 
District  Judge  De  Haven,  then  a  member  of 
our  Supreme  Court,  says:  "But  it  has  never 
been  doubted  that  the  state  could  confer  up- 
on a  city  or  town  the  authority  to  celebrate 
such  important  events  in  the  history  of  the 
country  as  an  appeal  to  the  patriotism  or 
higher  sentiments  of  the  people,  and  to  tax 
their  citizens  to  pay  the  expense  thereof. 
•  •  *  These  cases  are  authority  for  the 
proposition  that  the  state  Itself,  unless  re- 
strained by  its  Constitution,  has  the  power 
to  make  appropriations  for  such  purposes,  be- 
cause unless  It  possesses  the  power  It  could 
not  confer  It  upon  its  municipal  corporations. 
Such  expenditures  are  justified  under  the 
general  power  which  the  state  has  to  provide 
for  the  public  welfare — the  limits  of  which 
are  perhaps  not  capable  of  exact  definition — 


and  are  the  same  in  principle  as  appropria- 
tions made  for  the  building  of  monuments  to 
commemorate  great  historical  events,  or  for 
the  erection  in  public  places  of  the  statutes 
of  those  who  by  common  consent  are  classed 
among  the  patriots  or  benefactors  of  the  na- 
tion." (Italics  ours.)  The  principle  underly- 
ing and  sustaining  the  legislation  referred  to 
in  the  foregoing  excerpt  from  said  opinion  is 
that  from  which  the  Legislature  deduces  its 
right  to  pass  laws  authorizing  the  pensioning 
of  police  officers  of  certain  cities  of  the  state. 
Such  legislation  Is  founded  upon  the  theory 
that  to  hold  out  such  a  reward  to  those  en- 
gaged in  certain  branches  of  the  public  serv- 
ice, especially  those  branches  in  which  the 
service  required  is  beset  by  perils  and  dan- 
ger to  the  lives  and  health  of  those  perform- 
ing it,  has  a  tendency  to  enhance  the  efficien- 
cy of  such  service  and  Is  consequently  in  the 
Interest  of  the  public  welfare.  And  the  mon- 
ey appropriated  for  such  purpose  has  been 
held  by  our  Supreme  Court  not  to  be  a  gift  of 
public  money  or  the  legislation  authorizing 
it  violative  of  any  of  the  provisions  of  the 
Constitution.  Pennle  v.  Reis,  80  Cal.  260,  22 
Pac.  176.  Upon  a  similar  principle  Congress 
has  assumed  the  right  to  pension  the  widows 
of  former  presidents  of  the  United  States,  as 
in  the  ease  of  the  widow  of  the  lamented 
Garfield.  It  will  not  be  denied  that  there  is 
no  language  in  the  federal  Constitution  from 
which  it  can  even  be  Implied  that  any  such 
power  Is  vested  in  Congress.  Yet  such  ap- 
propriations of  the  public  money  are  sustain- 
ed by  the  common  sentiment  and  patriotism 
of  the  whole  country,  and  the  right  of  Con- 
gress to  make  them,  in  proper  cases,  will 
never,  In  my  opinion,  be  challenged  so  long  as 
a  vestige  of  gratitude  remains  in  the  people 
of  the  United  States. 

I  have  examined  and  considered  the  ques- 
tions presented  here  in  extenso  and  with 
painstaking  care  because,  as  before  declared, 
I  am  deeply  sensible  of  their  importance  and 
equally  Impressed  with  the  conviction  that 
an  act  of  the  Legislature  granting  aid  to  the 
necessitous  benefactors  of  our  country  and 
the  relatives  dependent  upon  them  involves 
legislation  for  the  benefit  of  the  public  weal 
and  welfare  and  within  the  constitutional  pow- 
er of  the  Legislature.  Such  legislation  adds 
strength  and  durability  to  the  natural  patri- 
otism of  the  people,  because  it  furnishes 
further  proof  that  the  institutions  of  the 
country  for  which  they  fought  and  for  which 
others  may  be  called  upon  to  do  battle  are  all 
that  Is  claimed  for  them,  and  as  they  believed 
them  to  be  when  they  willingly  and  patri- 
otically made  every  sacrifice  to  sustain  them. 

The  demurrer  of  the  respondent,  for  the 
reasons  stated  in  this  opinion,  is  overruled, 
and  a  peremptory  writ  of  mandate  ordered 
in  accordance  with  the  prayer  of  the  peti- 
tion. 

I  concur:  CHIPMAN,  P.  J. 

I  concur  In  the  judgment:   BURNETT,  J. 
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GOLDTREE  v.  CITY  OF  SAN  DIEGO  et  at 
(Civ.  445.) 

(Court  of  Appeal,  Second  District,  California. 
July  9,  1908.    Rehearing  Denied  Aug.  8, 
1908;   Denied  by  Supreme  Court 
Sept.  7,  1908.) 

1.  Mechanic's  Lien— Origin  of  Right. 

The  right  to  a  mechanic's  lien  is  created 
by  Const  art  20,  g  IS,  declaring  that  laborers 
of  every  class  shall  have  a  lien;  the  mechanic's 
lien  law  of  the  Code  being  only  the  statutory 
provisions  for  enforcement  of  the  lien  which 
such  section  of  the  Constitution  required  the 
Legislature  to  provide. 

2.  Same— Public  Works. 

Under  Const  art.  20,  §  15,  declaring  that 
laborers  shall  have  a  lien  on  the  property  on 
which  they  have  bestowed  labor,  while,  for  rea- 
sons of  public  policy,  a  lien  may  not  be  enforc- 
ed against  a  sewer  built  for  a  city,  it  may  be 
against  the  fund  owing  by  the  city  to  the  con- 
tractor for  the  part  of  work  into  which  the  labor 
entered. 

8.  Same— Notice  of  Claim. 

The  method  provided  by  Code  Civ.  Proc.  9 
1184,  for  giving  notice  of  claim  of  lien  by  notice 
to  the  holder  of  the  fund  earned  by  the  claim- 
ant's labor,  and  not  that  provided  by  section 
1183,  by  recording  against  the  property,  applies 
where  a  lien  is  claimed  for  work  done  on  a  pub- 
lic improvement 

4.  Same — Other  Remedy. 

Bond  Act  1807  (Laws  1897.  p.  201,  c.  140) 
does  not  exclude  the  right  to  a  lien  for  labor  on 
public  work  by  merely  giving  a  cumulative 
means  for  securing  payment  for  the  claim. 

5.  Same— Equitable  Cognizance. 

A  mechanic's  lien  is  of  equitable  cogni- 
zance. 

6.  Municipal    Corporations    —  Actions 
Against. 

Const  art.  20,  §  6,  providing  that  suits 
may  be  brought  against  the  state  in  such  man- 
ner and  in  such  court  as  shall  be  declared  by 
laws,  has  no  application  to  municipal  corpora- 
tions. 

7.  Mechanics'  Liens — Personal  Judgment. 

A  laborer  doing  work  for  a  subcontractor 
is  not  entitled,  in  a  mechanic's  lien  case,  to  a 
personal  judgment  against  the  contractor. 

Appeal  from  Superior  Court,  San  Diego 
County;  N.  H.  Conklln,  Judge. 

Action  by  S.  A.  Qoldtree  against  the  city  of 
San  Diego  and  others.  Judgment  for  plain- 
tiff. Defendants  P.  A.  Howard  and  others 
appeal.   Modified  and  affirmed. 

Casslus  Carter,  for  appellants.  S.  F.  Smith 
and  Collier,  Smith  &  Hoff,  for  respondent 

On  Rehearing. 

TAGGART,  J.  It  being  assumed,  upon  the 
former  decision  of  this  appeal,  that  the  errors 
relied  upon  on  the  appeal  from  the  judgment 
were  the  same  as  those  presented  on  appeal 
No.  472,  97  Pac.  218,  which  was  considered 
with  It,  the  error  of  the  trial  court  In  award- 
ing a  personal  judgment  against  the  defend- 
ants Howard  and  Long  escaped  attention. 
We  are  satisfied  that,  while  the  laborers 
working  for  the  subcontractor  Stabler  were 
entitled  to  have  that  portion  of  the  sewer 
fund  earned  by  their  labor  applied  to  the  pay- 
ment of  their  claims,  they  were  not  entitled 
to  a  personal  Judgment  against  the  contract- 
era.   In  other  respects  we  are  satisfied  with 


the  opinion  of  this  court,  filed  ki  appeals 
Nos.  472  and  445,  on  the  10th  day  of  January, 
1908,  which  opinion  Is  as  follows: 

"Both  of  these  appeals  relate  to  a  consoli- 
dated action  to  enforce  an  equitable  Hen  up- 
on a  sewer  improvement  fund  in  the  treasury 
of  the  city  of  San  Diego,  claimed  by  plaintiff 
as  the  assignee  of  48  laborers,  who  worked 
upon  the  sewer  system  for  which  said  fund 
was  provided.  Judgment  was  for  plaintiff. 
Appeal  No.  445  is  by  all  the  defendants  other 
than  the  city  of  San  Diego,  and  is  from  the 
judgment  and  from  an  order  denying  their 
motion  for  a  new  trial.  No.  472  Is  an  appeal 
by  the  city  of  San  Diego  from  a  part  of  the 
Judgment  These  two  appeals  are  brought  up 
on  separate  records,  but  were  submitted  to- 
gether by  consent  of  the  respective  parties, 
and  the  briefs  in  each  case  are  considered  as 
if  filed  in  both.  Upon  the  oral  presentation 
of  Appeal  No.  445  it  was  stated,  by  the  pre- 
siding justice  of  this  court,  that  if  the  papers 
claimed  to  have  been  omitted  from  the  tran- 
script were  deemed  necessary  for  a  full  con- 
sideration of  the  cause  upon  its  merits,  coun- 
sel for  appellants  would  be  notified  and  per- 
mitted to  supply  the  same.  Since  these  pa- 
pers are  all  before  us  In  the  record  in  No. 
472,  the  causes  will  be  heard  as  if  upon  a  con- 
solidated record  embracing  both  transcripts, 
and  the  objections  to  the  transcript  in  No. 
445  will  not  be  considered.  Plaintiff's  assign- 
ors performed  labor  to  the  value  of  various 
sums,  ranging  from  $3.96  to  $53.46,  and 
amounting  in  the  aggregate  to  $1,231.96,  upon 
a  sewer  system  constructed  by  the  city  of 
San  Diego.  This  labor  was  done  under  an 
employment  by  the  defendant  Stabler,  who 
was  a  subcontractor  under  the  defendants 
Howard  &  Long,  who  were  contractors  with 
the  city  to  construct  such  sewer  system. 
Stabler  defaulted  In  his  subcontract,  and  dis- 
continued and  abandoned  work  upon  the  por- 
tion of  the  sewer  which  he  was  to  construct, 
and  it  was  completed  by  said  Howard  &  Long. 
At  the  time  of  the  abandonment  there  was, 
in  the  hands  of  the  city  of  San  Diego,  then 
due  from  it  to  the  contractors,  from  the  fund 
In  its  treasury  applicable  to  such  sewer  con- 
struction, the  sum  of  $5,000,  and  of  this  sum 
more  than  $1,000  was  earned  by  the  work 
done  on  the  portion  of  the  sewer  constructed 
by  Stabler.  Stabler  failed  to  pay  the  said 
48  laborers  for  their  labor  on  the  sewer,  and, 
immediately  upon  his  abandoning  the  work, 
and  while  said  sum  was  Btill  in  the  city  treas- 
ury, they  each  served  notice  in  writing  on  the 
city  of  their  several  claims  upon  said  fund, 
as  provided  by  section  1184  of  the  Code  of 
Civil  Procedure.  Thereafter  the  48  claims 
were  assigned  to  plaintiff,  who  brought  a  sin- 
gle action  upon  the  combined  claims,  and  also 
separate  actions  upon  each  of  them,  which  ac- 
tions were,  by  order  of  the  trial  court  consol- 
idated, as  provided  by  section  1048  of  the 
Code  of  Civil  Procedure. 

"The  first  point  made  by  appellants  we  do 
not  think  it  necessary  for  us  to  consider  at 
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leDgth.  The  validity  of  the  bond  given  by  the 
contractors  is  not  In  question  here,  as  no  re- 
covery on  the  bond  is  sought  by  plaintiff. 
The  reference  to  it  in  the  complaint  is  to  a 
step  In  the  proceedings  taken  and  had  in  the 
making  of  a  valid  contract  between  the  city 
and  Howard  &  Long.  The  order  overruling 
defendants'  demurrers  to  the  complaint,  on 
the  ground  of  want  of  jurisdiction  of  the 
court,  must  be  considered,  then,  In  connection 
with  the  objections  (1)  that  the  amount  sued 
upon  in  each  of  the  actions  is  less  than  $300 ; 
and  (2)  that  service  of  the  notice  provided  to 
be  given  by  section  1184  does  not  create  an 
equitable  lien  upon  that  part  of  the  sewer  im- 
provement fund  in  the  city  treasury  which  is 
due  and  owing,  under  the  contract  with  How- 
ard &  Long,  for  work  done  upon  that  portion 
of  the  sewer  system  constructed  by  the  labor 
of  plaintiffs  assignors.  The  state  Constitu- 
tion (section  15,  art.  20)  declares  that  laborers 
of  every  class  shall  have  a  Hen  upon  the 
property  upon  which  they  have  bestowed  la- 
bor, for  the  value  of  the  labor  done.  No  ex- 
ception as  to  public  or  municipal  property  is 
made  by  the  section.  Only  because  of  other 
constitutional  provisions,  or  by  reason  of  pub- 
lic policy,  can  the  laborer  be  deprived  of  the 
right  so  created  by  the  people.  Without  con- 
stitutional authority  the  right  to  the  lien  can- 
not be  taken  away  by  the  Legislature,  either 
by  legislation  or  lack  of  legislation.  The  last 
clause  of  section  15  requires  the  Legislature 
to  provide,  by  law,  for  the  speedy  and  effi- 
cient enforcement  of  the  Hens,  the  right  to 
which  are  thereby  created.  The  question  of 
whether  or  not  section  15  Is  self-executing  h» 
not  material,  since  the  Legislature  in  obedi- 
ence thereto  has  already  provided  a  good  and 
sufficient  procedure  whereby  the  Hen  may  be 
declared  and  enforced.  Authorities  based  up- 
on the  theory  that  the  Hen  law  is  a  creation 
of  the  statute,  in  the  strict  sense  of  that  term, 
are  misleading  when  the  right  to  the  Hen  Is 
under  consideration  in  this  state.  Only  as  the 
terms  'statute'  or  'statutory  law'  are  intend- 
ed to  Include  the  Constitution,  as  well  as  the 
enactments  of  the  Legislature,  can  they  be 
said  to  create  the  right  to  a  mechanic's  lien. 
Spinney  v.  Griffith,  98  Cal.  149,  32  Pac.  974. 
The  more  recent  decisions  of  the  Supreme 
Court  recognize  the  force  of  the  constitution- 
al declaration  of  the  right.  Hampton  v. 
Chrlstensen,  148  Cal.  737,  84  Pac.  200 ;  Hugh- 
es Bros.  v.  Hoover,  3  Cal.  App.  150,  84  Pac. 
681.  The  mechanic's  lien  law  of  the  Code  Is 
the  statutory  provision  made  by  the  Legisla- 
ture in  obedience  to  the  constitutional  man- 
date of  section  15,  and  prescribes  the  manner 
In  which  the  right  to  the  Hen  in  each  particu- 
lar case  may  be  declared  and  rendered  effec- 
tive. Two  methods  are  provided  for  giving 
notice  of  claim  of  Hen;  one  by  recording 
against  the  property  (section  1183),  and  the 
other  by  notice  to  the  holder  of  the  fund 
which  has  been  earned  by  the  claimant's  la- 
bor (section  1184).  The  former,  for  reasons 
of  public  policy,  cannot  be  enforced  against 


a  public  building  or  improvement,  but  no  such 
objection  exists  as  to  the  latter.  It  Is  con- 
tended by  appellants  that  both  of  these  meth- 
ods were  Intended  by  the  Legislature  to  apply 
only  to  private  owners.  To  so  construe  the 
enactment  would  be  to  hold  that  the  Legisla- 
ture has  failed  to  carry  out  the  command  to 
provide  means  to  render  effectual  the  right 
created  by  the  Constitution ;  that  it  has  only 
partially  compiled  with  the  requirement  of 
the  section.  Bond  Act  1897  (Laws  1897,  p. 
201,  c.  140)  does  not  recognize  a  lien,  or  pro- 
vide for  the  speedy  and  efficient  enforcement 
of  one.  As  a  means  of  securing  the  payment 
of  the  claims  of  laborers  employed  upon  pub- 
lic work,  It  Is  merely  cumulative,  and  does 
not  exclude  or  do  away  with  the  constitu- 
tional lien.  Section  1184  furnishes  the  only 
available  method  by  which  the  laborer  can 
obtain  the  benefit  of  his  lien  upon  public 
work.  It  is  apparently  upon  this  principle 
that  the  decisions  in  Bates  v.  Santa  Barbara, 
90  Cal.  543,  27  Pac.  438,  and  the  cases  rely- 
ing thereon  were  decided. 

"The  contention  that  the  Hen  is  not  of 
equitable  cognizance  because  created  by  law 
cannot  be  considered.  Such  a  distinction 
would  destroy  all  equitable  Jurisdiction  to 
carry  out  the  provisions  of  the  Code.  The 
remedy  for  the  enforcement  of  the  lien  is 
clearly  an  equitable  one.  Weldon  v.  Superior 
Court,  138  Cal.  431,  71  Pac.  502.  It  is  not 
the  ordinary  action  that  the  plaintiff  might 
have  brought  against  the  employer  of  his  as- 
signors for  their  wages.  The  right  of  the 
plaintiff  to  serve  an  ordinary  garnishment  up- 
on the  funds  held  by  the  city  is  not  before  us. 

"The  part  of  the  judgment  affecting  the 
city  of  San  Diego  merely  decrees  a  lien  upon 
the  sewer  fund  found  to  be  owing  to  the  con- 
tractors for  the  construction  of  the  sewer, 
and  orders  that  there  be  paid  from  this  fund 
to  plaintiff  the  amount  found  to  be  due  to  his 
assignors  from  the  contractors.  We  are  not 
able  to  see  any  distinction,  In  this  respect,  be- 
tween the  position  of  the  city  of  San  Diego 
here  and  that  of  the  county  of  Santa  Barbara 
in  the  case  of  Bates  v.  Santa  Barbara.  It  Is 
contended  by  appellants  that  in  the  Bates 
Case  the  county  was  satisfied,  while  the  city 
of  San  Diego  is  contesting  In  the  case  at  bar. 
The  real  contest  here  Is  whether  the  laborers 
or  the  contractors  shall  receive  the  money 
earned  by  the  former,  and  the  determination 
of  this  question  will  not  affect  the  amount 
which  the  city  will  be  required  to  pay  for  its 
sewer.  No  reason  Is  apparent  why  it  should 
not  be  satisfied,  whatever  the  decision  of  the 
court  upon  the  question  to  whom  the  money 
shall  be  paid.  The  case  of  Bates  v.  Santa 
Barbara  is  directly  hi  point  because  there,  as 
here,  the  question  was  to  whom  should  be 
paid  the  money  due  upon  a  contract  for  pub- 
lic work,  the  validity  of  which  contract  was 
not  assailed  and  the  obligation  of  the  city  to 
pay  for  the  work  undenled. 

"We  do  not  think  the  provisions  of  section 
6  of  article  20  of  the  Constitution  are  to  be 
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construed  as  extending  to  municipalities  as 
well  as  to  the  state.  The  judgment  here  is 
not  against  the  city,  but  against  the  fund, 
and  there  is  ample  authority  in  this  state  sus- 
taining the  power  of  the  courts  to  render 
judgments  against  municipalities  of  the  char- 
acter of  the  Judgment  In  this  case.  S.  P.  Gas 
Co.  v.  San  Francisco,  9  Cal.  453 ;  Zottman  v. 
San  Francisco,  20  Cal.  96,  81  Am.  Dec.  99; 
Water  Works  v.  San  Francisco,  82  Cal.  286, 
22  Pac.  910,  1046,  6LR.A.  756,  16  Am.  St. 
Rep.  116;  Contra  Costa  v.  Breed,  139  Cal. 
432,  73  Pac.  189;  McConoughey  v.  Jackson, 
101  Cal.  265,  35  Pac.  863,  40  Am.  St.  Rep.  53 ; 
Bates  v.  Santa  Barbara,  supra. 

"We  recognize  that  it  has  been  determined 
In  Mayrhofer  v.  Board  of  Education,  89  Cal. 
110,  26  Pac.  646,  23  Am.  St.  Rep.  451,  that  a 
mechanic's  lien  cannot  be  enforced  against  a 
public  schoolhouse  erected  by  a  public  school 
district,  and  that  it  has  been  declared  In  Skel- 
ly  v.  School  District  103  Cal.  659,  37  Pac. 
043,  that  trustees  of  a  school  district  cannot 
be  garnisheed  in  an  ordinary  action  to  recover 
for  work  done  and  materials  furnished  in  the 
building  of  a  schoolhouse,  but  we  do  not 
think  It  was  necessary  to  the  decision  of  ei- 
ther case  to  so  construe  the  constitutional 
provisions  for  a  mechanic's  lien  as  to  exclude 
laborers  upon  public  works  from  its  benefits, 
beyond  the  extent  which  public  policy  requir- 
es. Under  the  construction  we  have  given  the 
Constitution  and  the  statute,  none  of  the 
grounds  of  public  policy  urged  against  the 
enforcement  of  a  lien  against  public  property 
are  violated.  The  performance  of  the  public 
duties  of  the  municipality  will  In  no  way  be 
interfered  with.  The  city's  only  interest  in 
the  litigation  is  that  of  a  stakeholder,  and  no 
costs  of  the  litigation  can  be  imposed  upon  it 
Only  the  fund,  not  the  property,  Is  subject  to 
the  lien.  In  Skelly  v.  School  District  supra, 
a  distinction  is  drawn  by  Temple,  C,  writing 
the  opinion,  between  the  scope  of  the  powers 
of  a  school  district  and  those  of  a  city.  He 
says:  'They  [school  districts]  may  be  sued,  it 
is  true,  but  this  does  not  enlarge  the  scope  of 
their  powers.  On  the  other  hand,  some  of  the 
powers  of  a  city  may  be  considered  private, 
as  they  are  for  the  special  advantage  of  the 
municipality  as  distinct  from  the  general  pub- 
lic. School  districts  being,  like  counties,  po- 
litical subdivisions  of  the  state,  can  be  sued 
only  by  permission  of  the  state-.  Their  funds 
are  all  devoted  by  statute  to  specific  pur- 
poses'—and therefore  cannot  be  garnisheed. 
Bates  v.  Santa  Barbara  has  been  and  Is  ac- 
cepted as  establishing  the  right  contended  for 
by  the  plaintiff,  and  we  think,  In  so  far  as 
there  Is  any  conflict  or  inconsistency  between 
it  and  the  cases  last  cited,  in  this  respect,  the 
Bates  Case  is  more  in  accord  with  the  spirit 
and  intention  of  the  constitutional  provision 
and  the  more  recent  declarations  of  the  Su- 
preme Court 


"The  court  finds,  and  there  Is  evidence  to 
support  the  finding,  that  notices  under  section 
1184  of  the  Code  of  Civil  Procedure  were  reg- 
ularly served  upon  the  city  by  each  of  plain- 
tiff's assignors,  and  thereafter  their  claims 
were  assigned  to  plaintiff.  Whether  the  Hen 
of  these  laborers  on  the  sewer  fund  be  consid- 
ered as  a  personal  right  which  cannot  be  as- 
signed until  this  mere  Inchoate  right  has  been 
perfected  by  service  of  notice  (Mills  v.  La 
Verne  Land  Co.,  97  Cal.  254,  32  Pac.  169,  33 
Am.  St  Rep.  168),  or  a  Hen  which  would  be 
deemed  accessory  to  the  obligation  secured 
under  section  2909  of  the  Civil  Code,  and 
which  would  pass  by  assignment  of  the  obli- 
gation by  the  provisions  of  section  1084  of 
that  Code  (Duncan  v.  Hawn,  104  Cal.  12,  37 
Pac.  620),  is  immaterial.  The  notice  was  giv- 
en, and  the  Hen  attached  to  the  fund  before 
the  assignment  was  made. 

"There  was  no  misjoinder  either  of  parties 
or  causes  of  action,  and  there  is  sufficient  evi- 
dence to  sustain  the  findings  against  the  at- 
tacks made  by  appellants." 

It  is  accordingly  hereby  ordered  that  the 
judgment  of  the  superior  court  be  modified 
by  striking  out  the  names  "P.  A.  Howard, 
John  T.  Long,"  following  the  words  "do  have 
and  recover  of  and  from  the  defendants,"  In 
paragraph  2  thereof,  and  that  the  Judgment 
as  so  modified  be  affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW.  J. 


GOLDTREB  v.  CITY  OF  SAN  DIEGO  et  al. 
(Civ.  472.) 

(Court  of  Appeal,  Second  District  California. 
July  9,  1908.) 

Appeal  from  Superior  Court  San  Diego 
County ;  N.  H.  Conklin,  Judge. 

Action  by  S.  A.  Goldtree  against  the  city  of 
San  Diego  and  others.  Judgment  'or  plaintiff. 
Defendant  city  of  San  Diego  appeals.  Modified 
and  affirmed. 

W.  R.  Andrews,  for  appellant.  S.  F.  Smith 
and  Collier,  Smith  &  Hoff,  for  respondent. 

On  Rehearing. 

TAGGART.  J.  The  reasons  for  the  decision 
rendered  by  this  court  on  January  10,  1908  in 
this  appeal  and  appeal  No.  445,  97  Pac.  216, 
are  approved  and  adopted,  but  our  attention  not 
having  been  particularly  called  to  the  form  of 
the  judgment  on  the  former  presentation  of  this 
appeal,  we  then  overlooked  the  fact  that  a  per- 
sonal judgment  had  been  improperly  rendered 
against  the  defendants  Howard  and  Long. 

This  matter  is  not  here  presented  at  this  time 
by  the  appellant  city  of  San  Diego,  but  being 
presented  and  considered  in  civii  appeal  No. 
445.  the  decision  in  which  is  this  day  filed,  and 
an  order  to  this  effect  being  this  day  entered  in 
that  case,  it  is  hereby  ordered  that  the  said 
judgment  be  modified  by  striking  out  the  names 
"P.  A.  Howard.  John  T.  Long"  following  the 
words  "do  have  and  recover  of  and  from  the 
defendants,"  in  paragraph  2  thereof,  and  that 
the  judgment  as  so  modified  be  affirmed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 
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CHRISTENSEN  v.  WILLIAMS  et  a!. 
(Supreme  Court  of  Utah.   Aug.  31,  1908.) 

Thusts— Resulting  Trust— Evidence. 

In  an  action  to  require  an  administratrix 
and  heirs  to  deed  to  plaintiff  property  purchas- 
ed by  plaintiff,  the  title  to  which  was  takeu  in 
the  name  of  decedent,  her  father,  evidence  held 
to  show  that  the  property  was  purchased  in  the 
first  instance  by  plaintiff,  and  that  the  written 
contract  of  purchase  was  made  in  her  name  and 
for  her  use  and  benefit,  and  not  for  the  use  and 
benefit  of  her  father. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  ||  134-137.] 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

Action  by  Sarah  Williams  Chrlstensen 
against  Susanna  Williams,  individually  and 
as  administratrix  of  Griffith  Williams,  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions  to  enter  Judgment  for  plaintiff. 

C.  II.  Holllugsworth  and  J.  N.  Kimball,  for 
appellant    J.  D.  Skeen,  for  respondents. 

STRAUP,  J.  This  action  was  brought  by 
plaintiff  to  obtain  a  decree  requiring  the 
administrator  and  heirs  of  Griffith  Williams, 
deceased,  to  execute  a  deed  of  conveyance  to 
her  of  certain  real  property  situate  In  Ogden 
City.  In  the  complaint  it  was  alleged  that 
the  plaintiff  In  May,  1900,  purchased  the 
property  of  the  Ogden  Building  &  Savings 
Association,  at  which  time  a  written  con- 
tract was  entered  Into  between  the  plaintiff 
as  the  second  party  and  the  association  as 
the  first  party,  whereby  it  was  agreed  to  con- 
vey the  property  to  her  by  warranty  deed 
upon  the  payment  of  $300;  that  the  deceas- 
ed, her  father,  made  the  final  payment  of 
$120  In  April,  1902,  out  of  moneys  In  his 
hands  belonging  to  plaintiff,  and  caused  the 
deed  to  be  made  In  his  name,  contrary  to  the 
provisions  of  the  written  contract  of  pur- 
chase. The  court  found  that  the  deceased 
purchased  the  property  from  the  association, 
and  had  the  contract  of  purchase  executed  in 
the  name  of  the  plaintiff  for  his  use  and  ben- 
efit; that  he  paid  all  the  purchase  price  ex- 
cept the  sum  of  $100,  which  was  paid  by  the 
plaintiff;  that,  when  the  final  payment  was 
made,  the  deceased  and  plaintiff  together 
visited  the  office  of  the  association,  and  there 
surrendered  the  written  contract  and  request- 
ed the  association  to  make  the  deed  in  the 
name  of  the  deceased,  which  was  done. 
Judgment  was  therefore  rendered  in  favor  of 
the  defendant.  Plaintiff  appeals.  She  con- 
tends that  the  findings  are  not  supported  by 
but  are  contrary  to,  the  evidence. 

We  do  not  find  any  evidence  supporting 
the  finding  that  the  deceased  purchased  the 
property  for  himself,  or  that  the  contract  of 
purchase  was  taken  In  plaintiff's  name  for 
his  use  and  benefit  The  officers  of  the  as- 
sociation negotiating  the  sale  testified  that 
the  plaintiff  and  the  deceased  visited  their 
office  several  times  before  the  contract  was 
executed;  that  they  were  both  present  when 


the  contract  was  made,  and  that  the  plaintiff 
herself  made  the  first  payment,  the  sum  of 
$80;  that  they  inquired  of  her  concerning 
her  financial  ability  to  make  the  deferred 
payments,  when  her  father  replied  that  "she 
had  worked  for  him  a  long  time  and  had 
done  lots  of  work,  and  that  he  would  assist 
her  in  the  making  of  the  payments."  Other 
witnesses  testified  to  similar  statements  made 
by  the  deceased.  As  shown  by  the  records 
of  the  association,  the  plaintiff  made  three 
payments  which  were  applied  upon  the  prin- 
cipal—one in  the  sum  of  $80,  one  in  the 
sum  of  $20,  and  one  In  the  sum  of  $100.  The 
deceased  two— one  in  the  sum  of  $50,  one  in 
the  sum  of  $52.60,  and  that  he  made  six  pay- 
ments of  interest  amounting  to  the  sum  of 
$27.60.  The  plaintiff,  however,  testified  that 
the  first  payment  made  by  her  was  from 
money  which  her  father  let  her  have;  the 
others  from  moneys  earned  by  herself.  Aft- 
er the  contract  was  executed,  plaintiff  went. 
Into  possession  of  the  property,  and  occupied 
the  dwelling  until  the  deceased  died,  except  a 
short  time  when  she  was  employed  as  a 
cook  in  one  of  the  canyons.  During  the 
greater  part  of  the  time,  her  parents  also 
occupied  a  portion  of  the  house.  At  other 
times  tenants  lived  in  a  portion  of  it,  and  at 
some  of  the  time  she  occupied  the  house 
alone.  Some  of  the  tenants  paid  rent  to 
her  father;  some  to  her.  Most  of  the  taxes 
were  paid  by  the  deceased,  but  some  of  them 
were  paid  by  the  plaintiff.  The  deceased 
made  the  final  payment  on  the  purchase 
price.  The  officers  of  the  association  who 
executed  the  deed  on  its  behalf  testified  that 
the  deceased  and  some  woman  whom  they 
thought  was  the  plaintiff  visited  the  office, 
surrendered  the  contract,  and  requested  the 
deed  to  be  made  in  the  name  of  the  deceas- 
ed. The  contract  was  not  assigned  by  plain- 
tiff, nor  was  there  any  writing  from  her  re- 
questing the  deed  to  be  made  In  her  father's 
name.  The  officers  testified  that  they  could 
not  remember  whether  the  plaintiff  was  pres- 
ent on  that  occasion,  but  testified  that  to 
their  best  recollection  she  was  present  and 
requested  the  deed  to  be  made  in  the  deceas- 
ed's name.  She  testified  that  she  was  not 
there,  and  that  she  had  no  knowledge  that 
the  deed  had  been  made  in  her  father's  name 
until  she  and  her  husband,  after  her  father's 
death,  visited  the  office  of  the  association  and 
inquired  about  It. 

If  the  decision  of  the  case  depended  upon 
the  question  whether  the  plaintiff  consented 
to  the  making  of  the  deed  in  the  name  of 
her  father,  or  upon  the  exclusive  possession 
on  her  part  of  the  property,  we  would  not  be 
Inclined  to  Interfere  with  the  finding,  for 
the  reason  that  the  evidence  Is  somewhat 
conflicting  upon  such  questions.  But  on  the 
questions  whether  the  property  was  pur- 
chased in  the  first  instance  by  the  plaintiff, 
aud  that  the  written  contract  of  purchase 
was  made  in  her  name  and  for  her  use  and 
benefit  and  not  for  the  use  and  benefit  of 
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"her  father,  there  Is  no  conflict  All  the  evi- 
dence bearing  upon  the  question  tends  to  sup- 
port the  claim  of  the  plaintiff,  and  to  dis- 
pute that  of  the  respondent.  The  fact  that 
her  father  assisted  her  in  making  the  pay- 
ments does  not  affect  the  conclusion  that  the 
plaintiff  was  the  owner  of  the  property 
when  paid  for  as  stipulated  in  the  written 
contract  of  purchase. 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  make  findings  In  favor  of  plain- 
tiff, and  to  enter  judgment  in  her  favor  in 
accordance  with  the  prayer  of  the  complaint. 
Costs  to  appellant 

McCARTY,  C.  J.,  and  PRICK,  J.,  concur. 


BRIGHAM  CITY  v.  RICH  et  al. 
(Supreme  Court  of  Utah.    July  17,  1908.) 

1.  Publio  Lands  —  Gbant  to  State  —  Rela- 
tion of  Title. 

The  enabling  act  (Act  July  16,  1894,  c.  138, 
28  Stat.  107),  under  which  Utah  was  organized 
as  a  state,  contained  a  grant  by  Congress  to  the 
state  of  a  stated  number  of  acres  of  land  for 
specified  purposes  to  be  selected  by  the  state,  un- 
der the  direction  of  the  Secretary  of  the  Inter- 
ior from  unappropriated  public  lands  within  the 
state,  the  language  of  the  grant  being,  "The  fol- 
lowing grants  of  land  are  hereby  made  to  said 
state  for  the  purposes  indicated  namely,"  fol- 
lowed by  a  statement  of  the  objects  and  the 
number  of  acres  for  each.  Held,  that  the  grant 
was  one  in  prnsenti,  and  that  on  a  selection  by 
the  state  of  land  within  its  terms,  which  selec- 
tion was  afterward  approved  by  the  Secretary 
of  the  Interior,  the  state's  title  related  back  to 
the  date  of  the  grant  or  at  least  to  the  date  of 
such  selection.* 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Public  Lands,  5  214.] 

2.  Eminent  Domain  —  Condemnation  Pro- 
ceedings—Interest  Subject  to  Condemna- 
tion. 

Plaintiff  city  commenced  proceedings  to 
condemn  a  part  of  a  tract  of  land  the  legal  ti- 
tle to  which  was  in  the  United  States,  and  a 
right  of  way  over  the  remainder  for  a  public 
purpose,  making  defendant  a  person  who  was  in 
the  occupancy  of  the  land  under  a  contract  with 
the  state  for  its  purchase  by  which  the  latter 
had  agreed  to,  and  had,  in  fact,  selected  the  land 
under  a  grant  made  to  it  by  Congress.  The 
court  made  an  order  as  authorized  by  statute, 
giving  the  city  the  right  to  enter  upon  and  occu- 
py the  land  on  executing  a  statutory  bond  to 
pay  the  compensation  to  be  awarded  therefor. 
Subsequently,  and  pending  the  proceeding,  the 
selection  made  by  the  state  was  approved ;  also 
the  defendant  in  possession  assigned  his  right 
in  the  land  to  a  corporation  of  which  he  was 
president  which  received  a  patent  therefor  from 
the  state,  and  was  afterward  made  a  party  to 
the  proceeding.  Held,  that  the  original  defend- 
ant nad  an  interest  in  the  land  when  the  pro- 
ceeding was  commenced,  which  was  subject  to 
condemnation,  and  was  the  same  interest  which 
passed  to  the  defendant  corporation  and  ripened 
into  a  title  relating  back  to  the  contract  of  sale 
by  the  state  subject  to  the  rights  already  acquir- 
ed by  plaintiff  under  the  order  of  condemnation 
and  occupancy ;  that  the  only  riifht  acquired  by 
the  corporation  in  the  land  condemned  was  the 
right  of  its  assignor  to  receive  the  compensation 
awarded  therefor. 


•Brlgham  City  T.  Chase,  SO  Utah,  410,  86  Pac.  436. 


Appeal  from  District  Court,  Box  Elder 
County ;  W.  W.  Maughan,  Judge. 

Proceeding  by  Brigham  City  against  J.  Y. 
Rich  and  others  to  condemn  land  for  public 
use.  Judgment  for  plaintiff,  and  defendant 
the  Box  Elder  Power  &  Light  Company  ap- 
peals. Affirmed. 

E.  A.  Walton,  Booth  &  Lee,  and  Dey  & 
Hoppaugh,  for  appellant  W.  H.  King  and 
H.  P.  Henderson,  for  respondent 

FRICK,  J.  On  the -30th  day  of  October, 
1902,  Brlgham  City,  the  plaintiff  herein,  a 
municipal  corporation,  commenced  this  pro- 
ceeding in  the  district  court  of  Box  Elder 
county,  Utah,  against  the  Brigham  City  Elec- 
tric Light  Company,  a  corporation,  J.  Y.  Rich, 
and  Charles  Knudsen  to  condemn  a  certain 
parcel  of  land,  together  with  a  right  of  way 
for  a  pipe  line  to  be  used  for  the  purpose 
of  constructing  and  maintaining  thereon  an 
electric  light  plant  by  said  Brigham  City, 
with  a  view  of  producing  and  furnishing 
lights  for  its  own  use  and  for  the  use  of  the 
Inhabitants  of  said  city.  The  complaint  con- 
tains all  the  necessary  allegations  required 
in  such  a  proceeding  by  the  statutes  of  this 
state,  together  with  a  particular  description 
of  the  parcel  and  strip  of  land  sought  to  be 
condemned,  and  a  general  description  of  the 
land  from  which  the  parcel  and  strip  of  land 
were  to  be  taken  by  governmental  subdivi- 
sion, township,  and  range.  By  subdivision  2, 
§  3594,  Rev.  St.  1898,  It  Is  provided  that  "the 
names  of  all  owners  and  claimants  of  the 
property"  must  be  styled  defendants.  By 
section  3595,  Rev.  St  1898,  it  is  provided  that 
all  persons  In  occupation  of,  or  claiming  an 
interest  in,  the  property  described  In  the 
complaint  though  not  named  therein,  may 
appear  and  defend.  In  the  complaint  the 
defendants  above  named  were  described  as 
Joint  claimants  of  the  property  described.  We 
make  these  preliminary  remarks  for  rea- 
sons that  will  hereafter  appear. 

On  motion  of  Brlgham  City,  and  after  serv- 
ice of  notice  upon  the  defendants  above  re- 
ferred to,  the  court  on  November  11,  1902, 
made  an  order  under  the  statute,  giving 
Brlgham  City  the  right  to  enter  upon  and 
occupy  the  parcel  and  strip  of  land  upon 
executing  the  statutory  bond  which  was  duly 
executed,  approved,  and  filed,  and  said  city 
thereafter  took  possession  of  said  parcel  and 
strip  of  land,  and  erected  its  electric  light 
plant  and  pipe  lines  thereon.  No  further 
proceedings  seem  to  have  been  taken  until 
March  9,  1904,  at  which  time  the  defendants 
above  named  filed  their  Joint  answer,  In 
which  they  admitted  the  corporate  capacity 
of  Brlgham  City,  and  denied  all  other  alle- 
gations of  the  complaint  On  September  9, 
1904,  the  three  defendants  filed  an  amended 
answer,  in  which  they  assailed  the  jurisdic- 
tion of  the  court  upon  the  ground  that  prior 
to  April  30,  1908,  the  title,  both  legal  and 
equitable,  to  the  land  in  question,  was  in  the 
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United  States;  that  the  state  of  Utah  on 
said  date  acquired  the  title  to  said  lands 
from  the  United  States ;  and  that  on  August 
25, 1903,  the  state  of  Utah  conveyed  the  same 
to  the  Box  Elder  Power  &  Light  Company, 
a  corporation,  and  that  said  corporation 
claimed  the  exclusive  ownership  and  right 
of  possession  of  said  land,  and  that  It  was 
the  successor  to  all  rights  and  franchises  ac- 
quired by  the  defendants  Rich  and  Knudsen. 
After  this,  on  March  29,  1904,  the  court,  on 
motion  of  Brlgham  City,  the  Box  Elder  Pow- 
er &  Light  Company  was  made  a  party  de- 
fendant to  the  action.  On  the  1st  day  of 
March,  1907,  the  said  company  entered  its 
appearance  in  the  proceeding,  and  from 
thence  became  a  defendant  therein.  On  July 
25,  1907,  said  company  filed  its  separate 
answer,  wherein  It  admitted  the  corporate 
existence  of  Brlgham  City,  and  denied  all 
the  other  allegations  of  the  complaint,  and 
further  averred,  in  substance,  that  in  Febru- 
ary, 1903,  It  was  duly  incorporated  under  the 
laws  of  the  state  of  Wyoming,  and  that  it 
had  complied  with  the  laws  of  this  state  re- 
lating to  foreign  corporations.  It  also  as- 
sailed the  jurisdiction  of  the  court  for  the 
same  reasons  stated  in  the  answer  of  the 
other  defendants,  and  claimed  exclusive  own- 
ership and  right  of  possession  to  the  lands 
described  in  the  complaint  by  virtue  of  the 
conveyance  from  the  state  of  Utah,  as  above 
stated.  With  this  answer  it  filed  a  petition 
and  bond  for  the  removal  of  the  cause  from 
the  state  to  the  federal  court  upon  the  ground 
of  diverse  citizenship,  and  as  exclusive  own- 
er of  the  premises.  The  case  was  removed, 
but  subsequently  remanded  by  the  federal 
court  to  the  state  court.  The  case  after 
pending  for  about  five  years  was  finally  tried 
to  the  court  without  a  jury.  After  a  hear- 
ing, the  court  made  its  findings,  which  are 
very  voluminous.  The  findings  cover  all  the 
essential  facts  authorizing  condemnation  un- 
der the  statutes  of  this  state,  and  we  shall 
only  Tefer  to  such  special  matters  therein 
as  are  deemed  essential  to  an  elucidation  of 
the  points  hereafter  discussed.  The  court 
found  that  prior  to  the  commencement  of 
this  proceeding  Brlgham  City  had  commenced 
the  construction  of  an  electric  light  plant  to 
be  operated  by  water  power ;  that  the  water 
to  generate  such  power  had  to  be  conducted 
through  a  pipe  line,  and  that  a  portion  of 
such  pipe  line  had  been  constructed  up  to  a 
point  where  it  became  necessary  to  cross  the 
lands  described  in  the  complaint ;  that  It  was 
necessary  to  cross  said  lands  with  said  pipe 
line,  and  an  additional  parcel  of  said  land 
was  necessary  for  the  erection  of  a  power 
bouse ;  that  Brlgham  City,  with  the  view  of 
obtaining  such  parcel  and  strip  of  land,  for 
the  purposes  aforesaid,  prior  to  the  com- 
mencement of  these  proceedings,  offered  to 
purchase  the  same  from  the  first  three  de- 
fendants named,  and  that  they  refused  to 
sell  the  same,  but  claimed  to  be  the  owners 
thereof,  and  that  pursuant  to  such  refusal 


Brlgham  City  commenced  this  proceeding  to 
condemn  the  land  for  the  purposes  afore- 
said. It  Is  also  found  that  at  and  prior  to 
the  time  this  proceeding  was  commenced  that 
the  defendants,  other  than  the  appellant, 
"were  the  owners  and  were  occupying  and 
were  in  possession,  and  claimed  to  be  the 
owners,  occupants,  and  in  possession,"  of  the 
land  described  In  the  complaint.  It  is  fur- 
ther found  that  on  the  5th  day  of  February, 

1902,  the  land  described  in  the  complaint  was 
surveyed  and  unappropriated,  unoccupied 
public  domain  of  the  United  States,  non- 
mineral  in  character,  and  open  to  location 
and  purchase;  that  on  said  day  the  defend- 
ant J.  Y.  Rich,  of  lawful  age,  and  a  citizen 
of  the  United  States,  entered  into  an  agree- 
ment with  the  state  of  Utah  whereby  he 
made  application  for  the  selection  by  the 
state  of  Utah  of  said  land,  designating  the 
same  In  an  affidavit  made  and  filed  by  him 
as  grazing  lands ;  that  such  selection  should 
be  made  by  the  state  of  Utah  under  the  grant 
of  lands  to  it  by  the  United  States;  that, 
"by  said  application  and  agreement,  said 
Rich  agreed  to  purchase  said  land  after  It 
had  been  selected  by  the  state  of  Utah  at  the 
rate  of  $1.50  per  acre  on  10  years'  time  in 
accordance  with  the  provisions  of  the  laws 
of  this  state  governing  land  sales";  that  on 
said  date  he  paid  the  sum  of  $40  to  the  state 
of  Utah  upon  said  agreement.  It  is  further 
found  that  the  state  of  Utah  in  pursuance  of 
said  agreement,  on  said  date,  made  a  selec- 
tion of  said  lands  in  writing  under  the  grant 
of  lands  to  it  by  the  United  States;  that 
such  selection  was  duly  and  regularly  made 
according  to  the  rules  and  regulations  adopt- 
ed by  the  Secretary  of  the  Interior  of  the 
United  States;  that  the  same  was  on  said 
date  approved  by  the  register  and  receiver 
of  the  United  States  Land  Office  at  Salt  Lake 
City,  and  thereafter,  on  the  30th  day  of 
April,  1903,  said  selection  was  approved  by 
the  commissioner  of  public  lands  and  the 
Secretary  of  the  Interior  of  the  United 
States.  It  is  also  found  that,  Immediately 
after  making  said  agreement  with  the  state 
of  Utah,  said  Rich  entered  into  the  possession 
of  said  lands,  and  that  he  and  the  defendants 
Charles  Knudsen  and  the  Brlgham  City  Elec- 
tric Light  Company  claimed  to  be  the  owners 
in  possession  and  entitled  to  the  possession, 
and  were  in  actual  occupancy  of  said  land, 
when  the  order  of  occupancy  was  made  by 
the  court  It  is  further  found  that  on  the 
1st  day  of  June.  1903,  and  while  said  de- 

i  fendants,  other  than  the  appellant,  were  in 
possession,  claiming  to  be  the  owners  of  said 
land,  the  state  of  Utah,  pursuant  to  the 
agreement  made  with  Rich  on  the  5th  day 
of  February,  1902,  Issued  and  delivered  to 
said  Rich  a  certificate  of  sale  of  said  lands, 
in  which  said  lands  and  the  terms  of  sale 
were  set  forth,  and  on  which  the  $40  by  him 
paid  on  the  said  5th  day  of  February,  1902. 
was  applied ;  that  on  said  1st  day  of  June. 

1903,  said  Rich  assigned  all  his  rights  to  and 
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interest  in  said  agreement  and  certificate  to 
the  appellant ;  that  at  said  time  he  was  the 
president  and  a  director  of  appellant;  that 
thereafter,  on  the  11th  day  of  August,  1903, 
the  appellant  surrendered  said  certificate  of 
sale,  and  the  assignment  thereof,  to  the  state 
of  Utah,  and  paid  to  it  the  unpaid  portion  for 
said  land  with  accrued  interest,  and  obtained 
a  patent  from  said  state  for  said  lands; 
"that  said  patent  was  Issued  In  execution  of 
the  contract  theretofore  made  between  J.  T. 
Rich  and  said  state  of  Utah,  and  the  certifi- 
cate of  sale  Issued  thereon,  and  said  assign- 
ment of  said  certificate  of  sale  to  said  cor- 
poration," the  appellant  It  is  further  found 
that  at  the  time  the  selection  of  said  land 
was  made  by  the  state  of  Utah  there  was 
due  to  It  under  the  grant  from  the  United 
States  more  than  the  amount  of  land  con- 
tained in  said  selection.  It  is  also  found 
that  the  appellant  was  organized  as  a  cor- 
poration under  the  laws  or  the  state  of 
Wyoming  In  February,  1903;  that  the  said 
Rich  and  Enudsen  were  among  .its  incor- 
porators, and  that  Rich  since  its  organiza- 
tion has  been,  and  now  Is,  the  president  and 
a  director,  and  that  Knudsen  has  ever  since 
that  time  been  the  manager  and  a  director 
thereof,  and  that  said  appellant  through  its 
president  and  manager,  both  of  whom  during 
all  of  the  time  mentioned  were  residents  of 
Brlgham  City,  has  had  notice  of  all  and 
singular  the  transactions  and  proceedings  re- 
ferred to  In  the  findings.  The  court  also  found 
the  amount  of  land  to  be  condemned  to  be 
three  acres,  and  the  full  value  thereof  to  be 
$56.80. 

Upon  the  findings  a  decree  of  condemnation 
was  entered,  and  the  land  was  awarded  to 
Brlgham  City  upon  payment  of  the  amount 
aforesaid,  together  with  the  costs  of  the  pro- 
ceeding. From  this  decree  the  defendant  Box 
Elder  Light  &  Power  Company  alone  appeals. 

In  order  to  avoid  all  misapprehension  with 
respect  to  the  matters  presented  for  review, 
we  give  in  full  the  points  raised  by  counsel 
for  appellant  in  their  brief  in  their  own  lan- 
guage, as  follows: 

"(1)  Whether  the  land  at  tbe  time  the  suit 
was  begun  was  subject  to  condemnation,  or 
whether  it  was  the  property  of  the  United 
States. 

"(2)  Whether  the  doctrine  of  relation  has 
any  application,  and  whether  if  it  has  it 
ought  to  be  applied. 

"(3)  Whether  defendant  Rich  had  any  ti- 
tle when  the  suit  was  begun. 

"(4)  Whether  the  appellant  is  successor  In 
title  to  the  defendant  Rich. 

"(5)  Whether  the  suit  can  be  maintained 
upon  facts  which  come  into  existence  pending 
the  suit 

"(0)  Whether  (if  plaintiff  had  a  right  to 
condemn)  the  compensation  should  be  fixed 
at  the  value  on  October  30,  1902. 

"(7)  Whether  (if  the  plaintiff  had  a  right 
to  condemn)  this  appellant  was  not  entitled 
to  compensation  fixed  at  the  value  of  the 


premises  at  some  date  subsequent  to  the  time 
it  acquired  its  title?' 

From  the  foregoing  it  seems  clear  that  the 
findings  of  the  court  are  not  seriously  assail- 
ed, and  that  appellant's  counsel  rely  princi- 
pally upon  the  fact  that  under  the  facts  as 
found,  the  judgment  is  erroneous. 

'  It  seems  to  us  that  the  first  point  is  taardlj 
an  open  question  for  decision  by  this  court. 
This  precise  question  was  raised  In  the  case 
of  Brlgham  City  v.  Chase,  30  Utah,  410,  85 
Pac.  436,  and  decided  adversely  to  the  con- 
tentions of  appellant.  In  that  case  Chase 
was  in  possession  of  the  land  under  an  agree- 
ment with  the  state  of  Utah  in  all  respects 
similar  to  the  one  in  question  here,  and  the 
selection  in  that  case  made  by  the  state  was 
not  approved  by  the  Secretary  of  the  Interi- 
or until  after  the  proceedings  to  condemn 
had  been  commenced,  just  as  in  this  case. 
Notwithstanding  this,  It  was  there  held  that 
Chase  was  the  owner  or  claimant  of  the 
land  within  tbe  purview  of  our  statute.  In 
view,  however,  that  counsel  for  appellant 
most  strenuously  insist  that  the  land  in  ques- 
tion at  the  time  this  proceeding  was  com- 
menced was  owned  by  the  United  States,  and 
that  neither  one  of  the  defendants  had  any 
interest  therein,  and  that  therefore  tne  court 
was  without  power  to  enforce  the  right  of 
eminent  domain,  we  shall,  as  briefly  as  pos- 
sible, state  our  reasons  why  we  think  the  con- 
tentions of  counsel,  for  appellant  cannot  be 
sustained.  We  remark  here  that  the  discus- 
sion of  this  point  of  necessity  must  cover 
nearly  all  of  the  other  questions  raised. 

In  the  enabling  act  In  which  authority  was 
given  to  the  people  of  Utah  to  form  a  state, 
approved.  July  16,  1894  (Act  July  16,  1894,  c. 
138,  28  Stat.  107),  the  Congress  of  the  United 
States,  among  other  grants  provided  for  in 
the  act,  in  section  12  made  a  special  grant 
of  lands  to  the  state  of  Utah  for  certain  des- 
ignated purposes.  The  granting  clause  by 
which  these  lands  were  granted  Is  In  the 
following  words:  "The  following  grants  of 
land  are  hereby  made  to  said  state,  for  the 
purposes  Indicated,  namely."  This  language 
is  followed  by  a  statement  of  the  objects  of 
the  grant  and  the  number  of  acres  granted, 
specifying  each  particular  purpose  and  the 
number  of  acres  granted  for  such  purpose; 
the  whole  number  of  acres  granted  for  all 
purposes  named  being  1,150,000  acres.  In 
connection  with  this,  and  under  the  same 
granting  clause,  there  was  also  granted  to 
this  state  the  United  States  penitentiary  and 
adjoining  lands.  The  act  also  provided  that 
"the  state  of  Utah  shall  not  be  entitled  to 
any  further  or  other  grants  of  land  for  any 
purpose  than  as  expressly  provided  In  this 
act"  Section  13  of  the  act  provides  "that  all 
land  granted  in  quantity  or  as  indemnity  by 
this  act  shall  be  selected,  under  the  direction 
of  the  Secretary  of  the  Interior,  from  the 
unappropriated  public  lands  of  the  United 
Stares  within  the  limits  of  the  State  of 
Utah."    The  foregoing  grant  of  land  was 
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made  because  no  other  grant  of  land  thereto- 
fore made  by  Congress  to  the  several  states 
applied  to  the  state  of  Utah.  The  contention 
of  appellant's  counsel  is  that  under  the  facts 
as  found  by  the  court  the  title  and  ownership 
of  the  lands  In  question  were  in  the  United 
States  on  the  30th  day  of  October,  1902,  when 
this  proceeding  was  commenced ;  that  the  ti- 
tle to  the  same  did  not  pass  out  of  the  United 
States  until  April  30,  1903,  when  the  Secre- 
tary of  the  Interior  approved  the  selection 
thereof  by  the  state  of  Utah;  and  that  the 
doctrine  of  relation,  with  regard  to  the  pass- 
ing of  the  title,  cannot  be  invoked  in  this 
case.  Upon  the  other  hand,  counsel  for  Brig- 
ham  City  claim  that  the  grant  made  by  the 
United  States  was  a  grant  In  presentl ;  that 
when  the  state  of  Utah  made  the  selection  of 
the  lands,  which  was  approved  by  the  Secre- 
tary of  the  Interior,  the  title  thereto  vested 
in  the  state  of  Utah,  as  of  the  date  of  the 
passage  of  the  enabling  act,  or,  at  least,  as 
of  the  date  the  state  made  the  selection  of 
the  land. 

It  seems  to  us  that  the  question  In  this 
case  Is  not  whether  the  doctrine  of  relation 
shall  be  suspended  to  protect  the  appellant, 
nor  whether  it  shall  be  invoked  to  aid  Brig- 
ham  City;  but  the  real  question  Is  whether 
those  fundamental  principles  of  law  and  equi- 
ty which  have  always  been  applied  to  sim- 
ilar facts  and  circumstances  shall  be  applied 
to  the  facts  and  circumstances  of  this  case. 
It  seems  to  us  that  the  grant  contained  in 
section  12  of  the  enabling  act  was  one  In 
pncsenti,  and  was  based  upon  three  condi- 
tions, namely:  (1)  That  the  lands  shall  be 
selected  from  the  unappropriated  public' 
lands  of  the  United  States;  (2)  that  they 
shall  be  selected  within  the  limits  of  the 
state  of  Utah;  and  (3)  that  they  shall  be 
itomnlnerul  In  character.  The  latter  was 
not  expressed,  but  must  be  held  to  have  been 
clearly  Implied,  because  the  mineral  lands, 
strictly  speaking,  had  all  been  reserved  to 
the  United  States  to  be  disposed  of  under  its 
mineral  laws.  The  phrase  that  the  lands 
"shall  be  selected  under  the  direction  of  the 
Secretary  of  the  Interior,"  as  we  view  it,  was  ■ 
not  a  condition  upon  which  the  grant  was 
made,  but  merely  one  of  the  means  by  which 
the  lands  should  be  Identified  and  the  grant 
made  effective  as  to  any  particular  parcel. 
As  we  have  seen,  the  grant  consisted  of  a 
specific  number  of  acres,  and  within  speci- 
fied limits.  The  words  of  the  grant  are  that 
"the  following  grants  of  land  are  hereby 
made  to  said  state."  This  is  not  a  promise 
or  agreement  to  grant  at  some  future  time, 
nor  upon  the  happening  of  some  future  event, 
nor  upon  any  condition,  but  Is  an  absolute 
grant  In  prsesenti  of  a  specified  quantity  of 
land.  The  mere  fact  that  something  remain- 
ed to  be  done  to  identify  the  particular  par- 
cels by  selecting  them  did  not  affect  the 
grant  Itself.  True,  the  legal  title  may,  In 
fact,  have  remained  In  the  United  States  un- 
til the  land  was  actually  selected  and  Iden- 


tified, but  such  title  was  held  in  trust  for  the 
benefit  of  the  state  of  Utah.  The  right  to 
the  quantity  of  land  specified  In  the  act  was 
in  the  state  of  Utah  from  and  after  the  ap- 
proval thereof;  but  the  title  to  any  particu- 
lar parcel  was  held  In  trust  by  the  United 
States  until  selection  was  made  by  the  state 
of  Utah.  We  do  not  think  it  was  within  the 
power  of  the  Secretary  of  the  Interior  to 
prevent  the  state  of  Utah  from  acquiring 
the  title  to  any  particular  parcel  of  land, 
If  such  parcel  fell  within  the  terms  of  the 
grant  itself.  His  duty  was  discharged,  and 
his  power  exhausted,  when  he  found  that  the 
land  fell  within  the  terms  of  the  grant.  If 
the  land  selected  was  not  such  as  was  grant- 
ed, or  If  it  was  outside  the  limits  of  the 
grant,  the  title  thereto  would  fail,  not  be- 
cause the  Secretary  of  the  Interior  refused 
to  approve  the  selection,  but  because  the  se- 
lection was  not  within  the  original  terms 
of  the  grant  To  hold  otherwise  would  be 
tantamount  to  holding  that  the  grant  was 
made  by  the  Secretary  of  the  Interior,  and 
not  by  Congress.  Congress,  no  doubt,  could 
have  directed  that  officer  to  make  convey- 
ance by  patent  of  certain  lands  If  he  found 
that  the  conditions  imposed,  if  any,  bad 
been  complied  with.  Congress,  however,  did 
not  do  this.  It  made  the  grant,  and  author- 
ized no  one  either  to  convey  or  to  withhold  a 
conveyance  of  the  title. 

We  think  the  grant  in  question  falls 
squarely  within  the  reasons  given  by  Mr. 
Justice  Field  in  Deseret  Salt  Co.  v.  Tarpey, 
142  U.  S.  248,  12  Sup.  Ct.  161,  35  L.  Ed.  995). 
where,  speaking  for  the  Supreme  Court  of 
the  United  States,  he  says:  "The  grant  was 
therefore  in  the  nature  of  a  "float';  but,  when 
the  route  of  the  road  was  definitely  fixed, 
the  sections  granted  became  susceptible  of 
identification,,  and  the  title  then  attached  as 
of  the  date  of  the  grant,  except  as  to  such 
parcels  as  had  been  in  the  meantime  under 
Its  provisions  appropriated  to  other  purpos- 
es." The  granting  clause  In  that  case,  as  In 
this,  was  in  the  present  tense.  Shepley  v. 
Cowan.  91  U.  S.  330,  23  L.  Ed.  424,  McCree- 
ry  v.  Haskell,  119  U.  S.  327,  7  Sup.  Ct.  176, 
30  L.  Ed.  408,  Langdeau  v.  Hanes,  21  Wall. 
521,  22  L.  Ed.  606,  and  Wright  v.  Roseberry, 
121  U.  S.  488,  7  Sup.  Ct.  985,  30  L.  Ed.  1039, 
all  sustain  the  doctrine  contended  for  by  us, 
which  is  more  fully  explained  by  Mr.  Justice 
Field  in  the  case  quoted  from  above.  In 
the  cases  cited  above  the  Supreme  Court  of 
the  United  States  clearly  points  out  the  dis- 
tinction between  grants  like  the  one  in  ques- 
tion in  this  case  and  of  those  grants  made  in 
lieu  of  other  grants.  Grants  of  the  latter 
kind  are  well  illustrated  in  the  following 
cases:  Wisconsin  Central  R  R.  Co.  v.  Trice 
County,  133  U.  S.  496,  10  Sup.  Ct.  341,  33  L. 
Ed.  687;  Humbird  v.  Avery,  195  U.  S.  480,  25 
Sup.  Ct  123,  49  L.  Ed.  286;  United  States  v. 
Missouri,  etc.,  Ry.  Co.,  141  U.  S.  358,  12  Sup. 
Ct  13,  35  L.  Ed.  766;  McNee  v.  Donahue, 
142  U.  S.  587,  12  Sup.  Ct  211,  35  U  Ed.  1122. 
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The  grants  In  these  cases  were  variously  ex- 
pressed. In  some  It  was  "there  shall  be 
granted,"  or  "that  there  be  granted,"  or  that 
the  grant  was  subject  to  the  approval  of 
some  government  official,  as  illustrated  in 
the  case  of  Roberts  v.  Gebhart,  104  Cal.  67, 
37  Pac.  782.  In  construing  grants  the  courts 
have  also  kept  In  mind  the  object  and  pur- 
pose Congress  had  in  view  In  passing  the 
various  land  grant  acts,  and  we  know  of  no 
case  where  the  object  and  terms  of  the  grant 
were  as  in  this  case  where  the  Supreme 
Court  of  the  United  States  has  ever  held  that 
the  grant  was  not  one  In  prsesentl.  If  there 
were  such  a  case,  we  should  most  cheerfully 
follow  it,  regardless  of  our  own  views  upon 
the  subject  The  mere  fact  that  a  patent  was 
issued  to  the  state  of  Utah  Is  of  no  impor- 
tance in  so  far  as  it  affects  the  passing  of  ti- 
tle. Again  quoting  the  language  of  Mr.  Jus- 
tice Field  in  the  Tarpey  Case,  142  U.  S.  251, 
12  Sup.  Ct  162,  35  L.  Ed.  999,  in  answering 
the  contention  that  the  title  could  not  pass 
until  a  patent  was  Issued,  he  says:  "We  an- 
swer that  objection  by  saying  that  there  are 
many  reasons  why  the  issue  of  the  patents 
would  be  of  great  service  to  the  patentees. 

*  *  *  While  not  essential  to  transfer  the 
legal  right  (title),  the  patents  would  be  evi- 
dence that  the  grantee  had  complied  with 
the  conditions  of  the  grant,  and  to  that  ex- 
tent the  grant  was  relieved  from  the  possibil- 
ity of  forfeiture  for  breach  of  its  conditions. 

•  *  *  They  would  thus  be  in  the  grantees' 
hands  deeds  of  further  assurance  of  his  ti- 
tle, and  therefore  a  source  of  quiet  and  peace 
to  him  in  its  possession."  We  are  of  the 
opinion,  therefore,  that  when  the  selection  was 
made  by  the  state  of  Utah,  which  was  re- 
ported to  the  Secretary  of  the  Interior,  and 
approved  by  him,  the  title  to  the  lands  be- 
came vested  In  the  state  of  Utah  as  of  the 
date  of  the  enabling  act  In  which  the  grant 
was  made. 

But  assuming  that  the  title  did  not  pass  as 
of  the  date  of  the  enabling  act,  but  was  post- 
poned until  the  subject  of  the  grant  (the 
land  In  question)  was  selected,  and  the  selec- 
tion approved,  then  again  the  title  vested  In 
the  state  of  .Utah  from  the  time  it  made 
such  a  selection,  and  filed  the  same  in  the 
United  States  Land  Office.  This  has  been 
held  to  be  the  law  In  the  case  of  Ison  v.  Nel- 
son MIn.  Co.  (C.  C.)  47  Fed.  199,  where  the 
rule  is  stated  In  the  syllabus  as  follows: 
"Making  a  selection  of  lands  made  by  the 
state  under  Act  Cong.  Sept.  4, 1841,  filed,  with 
the  date  thereof,  and  placing  It  on  the  flies 
of  the  land  office,  although  not  signed  by 
the  register,  Is  prima  fade  a  filing  of  the 
same;  and,  If  the  selection  is  thereafter  ap- 
proved, the  title  thereto  Is  vested  in  the 
state  from  the  date  of  such  filing."  The  act 
upon  which  the  foregoing  doctrine  Is  based 
was  an  act  granting  lands  to  various  states 
which  required  selection  just  as  In  the  case 
at  bar.  With  Tegards  to  the  effect  of  a  selec- 
tion under  such  a  grant,  the  Supreme  Court 


REPORTER.  (Utah 

of  the  United  States  In  Sbepley  v.  Cowan, 
91  U.  S.  307,  23  L.  Ed.  424,  say:  "The  party 
who  takes  the  initiatory  step  in  such  cases, 
if  followed  up  to  patent.  Is  deemed  to  have 
acquired  the  better  right  as  against  others  to 
the  premises.  The  patent  which  is  after- 
wards Issued  relates  back  to  the  date  of  the 
initiatory  act,  and  cuts  off  all  intervening 
claimants.  Thus  the  patent  upon  a  state 
selection  takes  effect  as  of  the  time  when 
the  selection  is  made  and  reported  to  the 
land  office,"  If,  therefore,  a  patent  were  re- 
quired to  pass  the  title  to  the  state  of  Utah, 
the  title  nevertheless  would  have  passed  to 
it  as  of  February  5,  1902,  when  It  filed  its 
selection  in  the  local  land  office  at  Salt  Lake 
City  with  the  register  and  receiver  of  that 
office. 

But  it  is  earnestly  contended  that  the  doc- 
trine of  relation  is  never  applied,  except 
to  protect  a  title  or  to  promote  Justice.  This 
general  statement  may  be  conceded  to  be 
good  law,  and  yet  we  cannot  see  how  it  helps 
the  appellant  in  this  case.  Surely  appellant 
Is  not  claiming  adversely  to  either  the  state 
of  Utah  or  to  Rich,  its  assignor.  If  it  has 
any  rights  at  all,  such  rights,  not  only  relate 
to,  but  are  directly  based  upon,  the  title 
acquired  by  the  state  of  Utah.  If  appel- 
lant had  made  a  location  upon  the  lands  in 
question  about  the  time  the  selection  was 
made  by  the  state  of  Utah,  and  before  the 
approval  thereof  by  the  Secretary  of  the 
Interior,  or  If  it  claimed  under  some  other 
general  grant  from  the  United  States  upon 
which  It  had  acted  before  the  approval  of  the 
selection  of  tbe  state  of  Utah,  then  the  prin- 
'  clple  appellant  Invokes  might  have  some 
application.  But  it  is  no  such  claimant  Its 
rights  are  based  upon  the  agreement  of  sale 
made  between  Rich  and  the  state  of  Utah, 
and  upon  the  certificate  of  sale  issued  to 
him,  and  by  him  assigned  to  appellant  As 
the  assignee  of  Rich,  appellant  stands  in 
privity  with  him.  McDonald  v.  Gregory,  41 
Iowa,  513-516.  Appellant  does  not  and  can- 
not claim  under  any  other  source  of  title,  and 
hence  we  think  cannot  invoke  the  principle 
of  law  it  contends  for.  We  are  of  the  opin- 
ion that  Rich  acquired  a  right  to  the  whole 
land  at  the  time  he  entered  Into  the  agree- 
ment with  the  state  to  purchase  It  and  at 
that  time  acquired  such  an  Interest  In  view 
of  his  possession  which  was  subject  to  con- 
demnation for  a  public  use.  When  he  there- 
after, and  after  the  selection  by  the  state 
was  approved,  obtained  the  certificate  of 
sale  from  the  state,  bis  rights  related  back 
to  the  date  of  his  original  agreement  with 
the  state.  If,  therefore,  Rich  had  an  interest 
In  the  land,  the  court  had  jurisdiction  of 
the  subject  of  the  action  (the  parcel  and  strip 
of  land  sought  to  be  condemned),  and  had 
the  power  to  subject  them  to  public  use. 
But  if  we  should  assume  that  Rich  did  not 
take  the  whole  interest  at  the  time  this 
proceeding  was  commenced,  and  that  the 
case  presents  a  case  of  cotemporaneoua, 
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overlapping,  or  successive  ownership  or  di- 
verse interests,  how  does  this  affect  appel- 
lant In  view  of  the  facts  and  circumstances 
of  this  case?  If  any  one  had  an  interest  in 
the  land  when  this  proceeding  was  commenc- 
ed other  than  Rich,  it  was  the  state  of  Utah, 
and  not  appellant  This  interest  the  state 
would  continue  to  have  until  full  payment 
of  the  purchase  money  to  it,  and  the  trans- 
fer of  title  by  It  was  made.  Appellant  in- 
sists that,  in  any  event,  it  obtained  this  in- 
terest from  the  state.  That  it  obtained  this 
interest  in  the  land  itself  is  no  doubt  trae; 
bnt  It  does  not  follow  that  It  likewise  obtain- 
ed the  same  interest  in  the  parcel  and  strip 
which  were  condemned  for  a  public  use.  The 
judgment  of  the  court  that  the  parcel  and 
strip  of  land  were  subject  to  the  right  of 
eminent  domain  had  to  precede  the  order  of 
occupancy  made  by  the  court  In  November, 
1902.  When  this  order  was  made  and  Brig- 
ham  City  pursuant  thereto  went  into  posses- 
sion and  erected  its  electric  plant  and  laid 
the  pipe  line,  the  parcel  and  strip  of  land 
were  appropriated  to  a  public  use,  and  noth- 
ing remained  thereafter  for  the  court  to  do 
save  to  Ox  the  amount  of  compensation,  and 
to  require  its  payment,  and  the  bond  that 
was  required  by  the  court  was  given  to  se- 
cure the  latter.  While  the  state  of  Utah 
might  perhaps  not  have  been  bound  In  view 
that  It  was  not  made  a  party  to  the  pro- 
ceeding, this  is  not  the  case  with  respect  to 
the  appellant.  Appellant  not  only  claimed 
under  Rich's  rights,  but  it  succeeded  to  them 
after  the  order  of  condemnation  and  occu- 
pancy had  been  made,  and  with  full  knowl- 
edge thereof.  After  the  order  of  condemna- 
tion bad  been  made  by  the  court,  no  one 
could  acquire  any  rights  to  the  parcel  and 
strip  of  land  condemned.  The  most  that 
appellant  could  be  entitled  to,  as  between 
it  and  Rich,  would  be  the  right  to  receive 
the  condemnation  money  for  the  land.  When 
appellant  acquired  its  rights  in  the  land,  the 
parcel  and  strip  condemned  were  not  sub- 
ject to  sale  and  transfer,  but  they  had  been 
condemned  for  and  devoted  to  a  public  use. 
Appellant  could  not  acquire  an  interest  in 
a  thing  which  bad  been  appropriated  to  an- 
other use  under  the  sovereign  power  of  the 
state.  In  view,  therefore,  that  appellant 
might  be  entitled  to  the  condemnation  money 
instead  of  Rich,  it  was  proper  to  make  it 
a  party  to  the  proceeding,  after  it  was  made 
to  appear  that  Rich  had  transferred  the  land 
to  appellant,  and  that  appellant  had  paid  the 
purchase  price  to  the  state  therefor.  2 
Lewis,  Eminent  Domain,  |  819.  Appellant 
was  not,  however,  a  necessary  party  for  the 
purpose  of  making  condemnation,  because 
that  had  been  effected  when  it  had  succeeded 
to  Rich's  rights.  The  title  that  Brlgham 
City  acquired  by  the  condemnation  proceed- 
ing was  from  Rich,  and  not  from  appellant 
The  city  was  not  an  adverse  claimant  to 
Rich's  right  or  title.  It  sought  to  substitute 
Itself  in  Rich's  stead  by  what  the  Supreme 
07P.-15 


Court  of  California  In  Lake  Merced  Water 
Co.  v.  Cowles,  81  Cal.  215,  aptly  terms  a 
"forced  sale,"  the  title  of  which  amounts 
to  a  quitclaim.  This  forced  sale  had  taken 
place  when  appellant  succeeded  to  Rich's 
rights,  and  all  that  remained  was  to  deter- 
mine, fix,  and  pay  the  value  of  the  land. 
While  Brlgham  City  forced  a  sale,  the  sale 
was  nevertheless  for  full  value  to  be  paid 
to  the  owner.  The  mere  fact  that  as  be- 
tween Rich  and  appellant  it  might  be  en- 
titled to  the  condemnation  money  did  not 
and  could  not,  affect  Brlgham  City  in  its 
rights  to  condemn  the  parcel  and  strip  of 
land  and  devote  It  to  a  public  use.  But  it 
is  urged  that  Rich  at  least  had  an  interest 
less  than  the  whole  when  the  condemnation 
proceedings  were  commenced,  and  that  Brig- 
ham  City  In  no  event  could  condemn  more 
than  his  Interest.  It  is  no  doubt  true  that 
a  condemner  cannot  obtain  a  greater  inter- 
est than  that  possessed  by  him  against  whom 
the  proceeding  was  instituted.  The  con- 
demner can  be  substituted,  only  to  the  inter- 
est belonging  to  such  a  person.  But  in  whom 
was  the  interest  if  not  In  Rich,  when  the 
proceedings  were  commenced?  If  in  any 
one,  it  was  in  the  state  of  Utah,  and  it  is 
not  here  complaining.  If  it  be  conceded  that 
the  state  of  Utah  might  have  complained, 
It  does  not  follow  that  appellant  may  like- 
wise do  so.  As  we  have  pointed  out  appel- 
lant acquired  Its  Interest  subject  to  the  or- 
der of  condemnation,  and  hence  obtained 
no  right  to  the  parcel  and  strip  of  land  con- 
demned. It  cannot  complain,  therefore,  re- 
gardless of  what  the  state  of  Utah  might  or 
might  not  have  been  permitted  to  do.  But, 
in  any  event  the  court  treated  the  whole 
matter  as  though  Rich  had  owned  the  full 
beneficial  interest  at  the  time  the  proceedings 
were  commenced,  and  fixed  the  compensa- 
tion as  the  full  value  of  the  land.  For  wild, 
arid,  grazing  land,  upon  which  there  were 
practically  no  Improvements  made  by  either 
Rich  or  appellant  and  for  which  Rich  had 
agreed  to  pay,  and  for  which  was  paid  the 
full  purchase  price  of  $1.50  per  acre,  the 
court  allowed  $18.60  per  acre.  This,  too, 
when  no  claim  for  any  Improvements  was 
made,  and  no  claim  that  by  taking  the  par- 
cel and  strip  of  land  for  the  purposes  sought 
it  would  in  any  way  affect  the  value  of  the 
land  not  taken  for  the  purposes  for  which 
It  could  be  used.  If  appellant  thus  obtained 
full  compensation  for  the  land  taken,  and 
is  in  a  position  to  obtain  the  money,  has  it 
not  been  awarded  all  of  its  constitutional 
rights?  Brlgham  City  had  the  right  to  con- 
demn; the  court  bad  full  power  to  make 
the  order  of  condemnation;  all  the  parties 
interested  were  before  the  court;  and,  full 
compensation  having  been  allowed,  we  can- 
not see  wherein  the  appellant  has  been  made 
to  suffer  In  any  of  its  substantial  rights. 

The  contention  that  the  court  erred  hi  per- 
mitting in  evidence  the  certificate  of  sale 
and  patent  Issued  and  delivered  after  the 
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proceedings  were  commenced  Is  not  tenable. 
All  these  simply  made  clear  the  relationship 
of  the  parties  to  the  transaction  and  the  sub- 
ject of  the  action.  From  them  the  rights 
and  interest  of  the  parties  were  shown,  and 
all  of  them  related  to  and  were  based  npon 
the  original  agreement  entered  into  between 
the  state  of  Utah  and  Rich,  and  the  appel- 
lant as  bis  assignee.  All  these  fall  within 
the  rule  announced  in  Gallup  v.  Armstrong, 
22  Cal.  481.  While  the  objections  raised  by 
appellant  are  all  technical,  we  nevertheless 
should  not  hesitate  to  reverse  the  judgment 
upon  that  ground,  if  we  were  convinced  that 
any  of  Its  constitutional  or  statutory  rights 
had  been  disregarded  or  Invaded.  Errors 
do  not  ordinarily  permit  of  a  reversal  where 
they  do  not  affect  a  substantial  right 

We  are  convinced  that  the  appellant  has 
obtained  all  that  the  law  allows,  and  that 
there  Is  no  error  which  calls  for  a  reversal  of 
the  judgment. 

The  judgment  of  the  lower  court  therefore 
should  be,  and  accordingly  Is,  affirmed,  with 
costs  to  respondent. 

McCARTY,  C.  J.,  and  STRAUP,  J.,  concur. 


CITY  OF  SEATTLE  v.  FELT  et  al. 

(Supreme  Court"  of  Washington.    Sept.  15, 
1908.) 

Municipal  Cobpobations— Special  Assess- 
ments —  Review  —  Conclusiveness  or  Re- 
tubn. 

To  defeat  the  return  of  assessors  in  a  street 
Improvement  proceeding  on  the  ground  of  an  un- 

Sjst  assessment,  evidence  should  clearly  prepon- 
erate  against  the  return's  correctness. 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Condemnation  proceedings  by  the  city  of 
Seattle  against  D.  W.  Felt  and  others.  From 
a  judgment  overruling  objections  by  D.  W. 
Felt,  Eunice  E.  Felt,  and  Ovid  A.  Byers  to 
an  assessment,  they  appeal.  Affirmed. 

Byers  &  Byers,  for  appellants.  Scott  Cal- 
houn and  O.  B.  Thorgrlmson,  for  respondent. 

PER  CURIAM.  The  city  of  Seattle  by  or- 
dinance provided  for  the  widening  of  Cres- 
cent Drive  and  East  Galer  streets,  in  the 
Interlaken  addition  to  that  city,  between 
Twentieth  Avenue  North  and  Twenty-Second 
Avenue  North  at  the  cost  of  the  property 
benefited.  Crescent  Drive  and  East  Galer 
streets  are  parallel  streets,  and  between  them 
and  extending  into  them  30  feet  is  an  unplat- 
ted tract  owned  by  D.  W.  and  Eunice  E.  Felt 
and  Ovid  A.  Byers.  The  Improvement  of  the 
streets  as  ordered  required  the  appropriation 
of  these  30-foot  strips.  Condemnation  pro- 
ceedings were  accordingly  begun  which  re- 
sulted In  an  award  to  the  owners  of  the  prop- 
erty for  the  land  taken  of  $5,000.  A  commis- 
sion was  thereupon  appointed  to  make  an  as- 
sessment of  the  property  benefited  to  pay 


these  awards,  and  an  assessment  roll  was 
made  out  and  returned  Into  court,  In  which 
the  remaining  property  of  the  owners  named 
was  assessed  at  $2,000.  Objection  to  the  as- 
sessment was  made  on  the  ground  that  the 
objector's  property  was  assessed  to  an  amount 
exceeding  the  benefits  conferred,  and  for  an 
undue  proportion  of  the  cost  of  the  improve- 
ment These  objections  were  overruled  by 
the  trial  court,  and  the  assessment  confirm- 
ed.  This  appeal  was  taken  therefrom. 

But  one  question  Is  presented  by  the  rec- 
ord, namely:  Was  the  objectors'  property  as- 
sessed for  an  undue  proportion  of  the  cost 
of  the  Improvement?  The  evidence  on  this 
question  was  conflicting;  and,  while  we  feel 
It  would  have  sustained  a  different  conclu- 
sion on  the  part  of  the  trial  judge,  we  do  not 
feel  that  it  so  far  preponderates  in  favor  of 
the  objectors  as  to  require  a  reversal  of  the 
order.  As  we  have  said  under  similar  cir- 
cumstances, the  question  bow  much  a  given 
tract  of  land  Is  benefited  or  damaged  by  a 
street  improvement  is  largely  a  matter  of 
opinion  on  which  men  competent  to  judge  of 
the  matter  will  disagree,  and  that  it  Is  not 
therefore  difficult  to  find  witnesses  who  will 
testify  that  the  assessment  roll  as  returned 
by  the  commission  Is  unjust  But  it  must  be 
remembered  that  the  roll  is  made  up  by  men 
who  have  given  the  conditions  special  study, 
and  who  must  be,  therefore,  much  better  in- 
formed as  to  the  conditions  surrounding  the 
particular  assessment  than  Is  one  who  has 
only  a  knowledge  of  the  general  conditions. 
Evidence  to  defeat  the  return,  therefore, 
should  clearly  preponderate  against  its  cor- 
rectness. We  have  examined  the  record  with 
care  in  the  case  before  us,  and  do  not  find 
that  it  meets  this  condition. 

The  judgment  will  be  affirmed. 


PUGET  REALTY  CO.  v.  KING  COUNTY. 

(Supreme  Court  of  Washington.    Sept.  15, 
1908.) 

1.  Taxation  —  Refunding  Tax  Paid  — Mis- 
take of  Fact. 

Plaintiff  owned  12  acres  of  land  which  waa 
not  assessed  for  a  certain  year,  but  its  omission 
was  discovered  when  making  up  the  assessment 
roll,  and  the  assessor  thereupon  assessed  it  at 
the  valuation  of  the  surrounding  property,  but 
through  mistake  estimated  the  tract  to  contain 
about  22  acres,  and  assessed  it  on  this  basis, 
which  assessment  plaintiff  paid,  but,  upon  learn- 
ing of  the  erroneous  assessment,  sought  to  have 
the  overpayment  returned.  He  did  not  examine 
the  assessment  roll  prior  to  the  levy  of  the  tax 
to  ascertain  whether  the  land  was  overvalued, 
and  did  not  appear  before  the  board  of  equaliza- 
tion for  that  purpose  prior  to  payment  of  the 
tax.  Held,  that  while  ordinary  mistakes  and  in- 
advertences by  the  assessor,  made  in  good  faith, 
would  not  be  corrected,  plaintiff  was  entitled  to 
have  the  overpayment  returned,  since  the  instru- 
ment was  not  made  on  the  basis  of  the  facts  as 
they  existed. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
vol.  45.  Taxation,  §  1001.] 

2.  Same— Remedy— Action  Against  County. 

Suit  may  be  brought  against  a  county  in 
proper  cases  to  recover  taxes  paid  through  mis- 
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take,  and  it  is  not  necessary  to  appear  before 
the  board  of  equalization  for  snch  relief. 

[td.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  45,  Taxation,  ff  997,  1006.) 

Appeal  from  Superior  Court,  King  Coun- 
ty; Arthur  E.  Griffin,  Judge. 

Action  by  the  Pugent  Realty  Company 
aganlst  King  county,  a  municipal  corpora- 
tion. From  a  Judgment  dismissing  the  ac- 
tion, plaintiff  appeals.  Reversed  and  remand- 
ed, with  directions  to  reinstate. 

Daniel  Landon  and  Moncrleffe  Cameron, 
for  appellant.  Kenneth  Mackintosh  and  Er- 
nest B.  Herald,  for  respondent.' 

FUIjLERTON,  J.  In  this  action  the  ap- 
pellant sought  to  recover  from  King  county 
the  sum  of  $343.22,  paid  as  taxes  on  an 
overassessment.  The  facts  out  of  which 
the  controversy  arises  are,  in  substance,  these: 
The  appellant  owned  a  tract  of  land  situat- 
ed in  King  county,  and  subject 'to  taxation 
therein,  containing  12.22  acres.  This  prop- 
erty was  not  assessed  by  any  of  the  regular 
deputy  assessors  for  the  year  1900,  and  the 
fact  of  its  omission  was  discovered  when 
making  np  the  assessment  roll.  The  as- 
sessor thereupon  assessed  it  at  the  same 
valuation  per  acre  that  surrounding  and  ad- 
jacent property  was  assessed.  In  making 
op  the  assessment,  however,  he  estimated 
the  tract  to  contain  22.22,  and  assessed  It 
at  some  $13,000  more  than  he  otherwise 
would  have  done  had  he  known  Its  exact 
area.  The  taxes  were  carried  out  on  the  as- 
sessment roll  on  the  basis  of  this  valuation. 
The  appellant  owned  other  lands  in  King 
county  likewise  subject  to  taxation.  After 
the  taxes  became  payable  in  1907,  it  sent 
to  the  treasurer  a  description  of  its  property 
in  King   county,  together  with  a  signed 

!  check  on  its  banker,  payable  to  the  county 
treasurer,  with  the  amount  left  blank,  and 
directed  the  treasurer  to  ascertain  the  amount 

I  'f  taxes  due  upon  the  several  tracts  de- 
KTibed,  fill  In  the  blank  with  the  amount  of 
rich  taxes,  and  cash  It  In  payment  of  the 
■amp.  The  treasurer  did  so,  and  It  was 
opon  receiving  the  tax  receipts  that  the  ap- 

j  reliant  learned  that  it  had  been  overassess- 
*d  on  the  12. 22 -acre  tract.  The  appellant 
sought  to  have  the  assessment  corrected  and 
the  overpayment  returned;  but,  while  it 
stained  a  correction  in  the  description  and 
valuation  for  the  subsequent  year  It  was 
obligated  to  pay  under  that  assessment.  It 
was  refused  repayment  of  the  amount  it 
had  overpaid,  on  the  theory,  apparently, 
that  the  county  commissioners  were  without 
power  to  return  the  money.  The  appellant 
aade  no  examination  of  the  assessment  rolls 
prior  to  the  levy  of  the  tax  to  ascertain 
whether  or  not  any  of  Its  property  had  been 
nerval ned,  nor  did  it  appear  before  the 
board  of  equalization  for  that  purpose  prior 
»  the  payment  of  the  .tax  It  now  seeks  to 
recover.  On  the  foregoing  facts  the  trial  court 
i**d  die  appellant  to  be  without  remedy, 


entering  a  Judgment  against  It  of  dismissal 
and  for  costs. 

The  respondent  contended  in  the  court  be- 
low, and  it  argues  In  this  court,  that  the  ap- 
pellant is  barred  from  recovery  because  it 
has  shown  nothing  more  than  a  mistake  on 
the  part  of  the  assessor,  resulting  in  an  over- 
valuation, and  that  a  court  will  never  In- 
terfere to  correct  a  mere  mistake  of  the  as- 
sessing officer  in  matters  of  taxation,  but 
that  It  must  appear  that  the  officer  in  mak- 
ing the  assessment  has  acted  maliciously, 
fraudulently,  or  capriciously,  or  without  the 
exercise  of  his  fair  Judgment  before  his  acts 
will  be  disturbed  by  the  courts ;  and,  further, 
that  the  record  here  does  not  show  any  of  the 
elements  necessary  to  warrant  Interference. 
In  Templeton  v.  Pierce  County,  26  Wash.  377, 
66  Pac.  663,  this  court  reviewed  its  previous 
holdings  as  to  what  facts  were  necessary  to 
be  shown  to  warrant  the  court,  In  interfer- 
ing with  an  assessment  as  returned  by  the 
assessing  officers,  summarizing  the  decisions 
in  the  following  language:  "Fraud  on  the 
part  of  the  assessing  officer  may  be  presum- 
ed from  a  palpably  excessive  or  exorbitant 
overvaluation.  The  court  will  grant  relief 
for  an  arbitrary,  fraudulent,  or  malicious 
excessive  valuation  by  the  assessing  officer. 
Where  the  assessing  officer  has  exercised  an 
honest  Judgment,  and  no  fraud  or  arbitrary 
or  capricious  action  in  maktng  the  assess- 
ment is  shown  or  can  be  presumed,  the  court 
will  not  Interfere.  Where  it  appears  that 
the  assessing  officer  endeavored  honestly  to 
get  at  the  true  value,  and  there  la  an  honest 
difference  of  opinion  as  to  the  value,  the 
judgment  of  the  officer  Is  conclusive.  If 
property,  even  If  overvalued,  is  assessed  in 
the  same  proportion  as  other  like  property 
within  the  Jurisdiction  of  the  assessing  offi- 
cer, and  the  system  of  valuation  adopted 
operates  equally  on  all  other  property,  the 
constitutional  provision  as  to  uniformity  of 
taxation  is  complied  with."  It  announced 
the  same  principle,  also,  in  the  subsequent 
cases  of  Henderson  v.  Pierce  County,  37 
Wash.  201,  79  Pac.  617,  and  Dickson  v.  Kit- 
titas County,  42  Wash.  429,  84  Pac.  856. 
These  cases,  it  will  be  observed,  lay  down  the 
rule  as  contended  for  by  the  respondent,  with 
the  exception,  perhaps,  that  fraud,  capricious- 
ness,  and  the  want  of  exercise  of  an  honest 
judgment  may  be  inferred  from  the  fact 
that  the  assessment  greatly  exceeds  the 
value  of  the  property,  and  Is  higher  propor- 
tionally than  the  assessment  upon  other  like 
property.  It  is  perhaps  true,  also,  that  the 
language  of  these  cases  does  not  cover  a  case 
such  as  the  present  record  presents.  Here 
there  was  no  fraud  or  capriclousness  on  the 
part  of  the  assessor,  or  the  failure  to  exer- 
cise an  honest  Judgment  by  that  officer  on  the 
facts  as  he  understood  them.  The  over- 
assessment  was  caused  by  the  fact  that  the 
officer  made  a  mistake  as  to  the  quantity  of 
land  he  was  assessing. 

But,  though  the  case  may  not  fall  within 
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the  language  of  the  decisions  cited,  we  think 
it  falls  within  the  principle  of  them.  It  is 
manifest  that  the  appellant  did  not  have 
the  honest  judgment  of  the  assessor  on  the 
facts  as  they  existed.  It  is  clear  that  but  for 
the  assessor's  error  the  appellant's  property 
would  have  been  assessed  some  $13,000  less 
than  it. was  assessed,  had  the  assessor  cor- 
rectly understood  the  conditions.  This  was 
a  mistake  honestly  made.  It  is  true ;  but  its 
effect  upon  the  appellant  is  just  the  same 
aa  it  would  have  been  had  it  been  made  dis- 
honestly and  with  the  purpose  of  defraud- 
ing it  Why,  then,  should  It  not  have  the 
8a me  relief?  We  think  it  should.  We  think, 
also,  that  it  was  not  mistakes  of  this  char- 
acter that  the  court  referred  to  when  It 
said  that  mere  mistakes  would  not  be  cor- 
rected. It  referred  to  mistakes  such  as  may 
be  classed  under  the  head  of  inadvertences, 
which  do  not  materially  affect  the  rights 
of  the  owner,  not  those  that  amount  to 
what  is  practically  a  double  assessment  The 
objection  that  the  proper  remedy  was  to  ap- 
peal to  the  board  of  equalization  is  met  by 
the  case  of  Miller  v.  Pierce  County,  28  Wash. 
110,  68  Pac.  358. 

We  conclude,  therefore,  that  the  appellant 
made  a  prima  facie  showing  entitling  it  to 
relief.  The  Judgment  appealed  from  will 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  reinstate  the  case  and  put 
the  county  upon  Its  defense. 

HADLEY,  C.  J.,  and  MOUNT  and  CROW, 
JJ.,  concur. 


NORTHWEST  THRESHER  CO.  v.  DAHL- 
GREN  et  al. 

(Supreme  Court  of  Washington.    Sept  15, 
1008*) 

L  Appeal  and  Ebbob  —  Review  —  Findings 

on  Conflicting  Evidence. 

Findings  of  the  trial  court  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §§  3983-3980.] 

2.  Pbincxpal  and  Agent  —  Authority  op 
Agent— Acts  Showing  Appabent  Authob- 
ity. 

Where  an  agent  sold  machinery,  and  receiv- 
ed notes  and  mortgage  securing  them,  collected 
all  payments  on  the  notes,  some  of  which  were 
in  lumber,  and  conducted  proceedings  to  fore- 
close the  mortgage,  he  had  such  apparent  general 
authority  to  deal  with  the  notes  as  to  warrant 
the  conclusion  that  he  had  full  power  to  make  a 
settlement  by  which  the  principal  took  the  mort- 
gaged property  and  certain  other  property  in 
satisfaction  of  the  mortgage  debt. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  §5  328,  329.] 

Appeal  from  Superior  Court  Snohomish 
County;  W.  W.  Black,  Judge. 

Action  by  the  Northwest  Thresher  Com- 
pany against  Lewis  Dahlgren  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

E.  O.  Dailey,  for  appellant  F.  B.  Ander- 
son, for  respondents. 


FULLERTON,  J.  This  action  wag  brought 
by  the  appellant  against  the  respondents  to 
recover  a  balance  alleged  to  be  due  upon 
three  promissory  notes.  The  notes  In  ques- 
tion were  executed  by  the  respondents,  and 
delivered  to  the  Minnesota  Thresher  Manu- 
facturing Company  on  December  30,  1892, 
and  were  secured  by  mortgage  upon  certain 
personal  property.  Foreclosure  proceedings 
were  begun  in  1898,  and  the  property  taken 
from  the  possession  of  the  mortgagees. 
Thereafter  the  appellant  purchased  the  notes 
at  a  receiver's  sale  of  the  thresher  com- 
pany's assets;  It  having  become  insolvent 
This  action  was  brought  on  October  5,  1906. 
To  the  complaint  which  was  in  the  usual 
form,  the  respondents  filed  an  answer  In 
which  they  admitted  the  execution  of  the 
notes,  but  averred  -that  the  same  had  been 
paid  and  satisfied  by  an  accord  and  satisfac- 
tion between  the  respondents  and  the  Minne- 
sota Thresher  Manufacturing  Company,  made 
at  the  time  of  the  mortgage  foreclosure,  by 
which  the  company  took  the  mortgaged  prop- 
erty and  certain  other  property  then  owned 
by  the  respondents  In  satisfaction  of  the 
mortgage  debt 

Whether  or  not  such  a  settlement  was  made 
was  the  only  Issue  between  the  parties.  On 
the  question  the  evidence  was  conflicting; 
but  since  the  trial  judge  found  In  favor  of 
the  respondents,  we  shall  not  disturb  his 
findings.  The  witnesses  were  before  him, 
and  he  is  in  a  much  better  position  to  judge 
of  the  weight  of  the  evidence  than  we  are, 
who  must  take  the  evidence  from  the  printed 
record.  The  appellant  contends,  however, 
that,  conceding  the  respondents'  version  of 
the  transaction  to  be  true,  the  defense  was 
not  made  out;  since  it  was  shown  that  the 
transaction  was  had  with  an  agent  of  the 
Minnesota  Thresher  Manufacturing  Company, 
and  It  is  not  shown  that  he  had  authority  to 
make  such  an  agreement  But  it  was  testi- 
fied that  the  agent  sold  the  machinery  to  the 
appellants  for  which  the  notes  were  given; 
that  he  received  the  notes  and  mortgage  from 
the  appellants;  that  he  collected  all  pay- 
ments made  upon  the  notes,  some  of  which 
payments  were  in  the  form  of  lumber  and 
timber  products ;  and  that  he  conducted  the 
foreclosure  proceedings,  and  received  on  be- 
half of  the  company,  not  only  the  mortgaged 
property,  but  the  other  property  not  covered 
by  the  mortgage  which  the  appellant  turned 
over  therewith.  Here  was  such  apparent 
general  authority  to  deal  with  the  notes  as  to 
warrant  the  conclusion  that  he  had  full  pow- 
er to  make  such  a  settlement  even  as  against 
the  belated  statement  of  an  ex-officer  of  the 
corporation  to  the  effect  that  the  agent's  au- 
thority was  only  to  collect  the  notes. 

The  judgment  Is  affirmed. 

HADLEY,  a  J.,  and  MOUNT,  CROW, 
and  ROOT,  JJ.,  concur. 
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DORGAN  v.  NORTHERN  PAC.  RY.  CO. 
(Supreme  Court  of  Washington.    Sept  15, 
1908.) 

Mabtxb  akd  Servant— Injuby  to  Servant— 
contbibutoby  negligence. 

One  employed  to  work  as  a  sboveler  in  an 
ash  pit  under  a  railroad  track  for  the  removal 
of  ashes  from  engines  voluntarily  left  a  place  of 
safety  provided  for  him  to  work  in,  and  took  a 
place  of  danger  behind  an  engine,  and  holding  a 
hand  on  the  rail  immediately  behind  the  wheels 
of  the  tender.  He  knew  that  the  engine  was  put 
over  the  pit  for  the  removal  of  ashes,  and  that 
it  would  be  taken  away  when  that  was  done. 
He  stood  with  his  back  to  the  engine  out  of  the 
sight  of  the  driver,  and  where  he  must  get  hurt 
if  the  engine  moved  towards  him.  He  was  not 
giving  attention  to  anything  nor  working,  but 
simply  waiting  for  the  engine  to  move  so  that 
he  could  finish  his  work.  Held,  that  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Emmet  Dorgan  against  the  North- 
ern Pacific  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Boyle,  Warburton,  Quick  &  Brockway,  for 
appellant   B.  S.  Grosscup,  for  respondent 

FDLLERTON,  J.  The  ash  pit  of  the  re- 
spondent railway  company  at  the  city  of 
Tacoma  Is  located  near  its.  roundhouse,  and 
within  about  200  feet  of  its  main  freight 
track.  The  pit  is  about  100  feet  long,  and  a 
railway  track  extends  over  it  for  its  entire 
length.  The  track  is  level  with  the  surface 
of  the  ground,  and  is  elevated  above  the  bot- 
tom of  the  pit  some  4%  feet  The  pit  is  wide 
enough  so  that  a  space  five  feet  wide  is  left 
between  the  railway  track  over  the  pit  and 
one  side  of  the  pit  along  which  side  Is  an- 
other track  on  which  cars  are  placed  for  re- 
ceiving ashes.  When  an  engine  is  brought  In 
from  the  road,  it  Is  turned  over  to  employes, 
who  take  it  onto  the  track  over  the  ash  pit 
and  remove  the  ashes  from  the  fire  box  by 
opening  grate  doors,  and  letting  the  ashes 
fall  into  the  pit  from  one  side  and  beneath 
the  engine.  The  ashes  are  then  removed  from 
the  pit  by  shoveling  them  into  cars  placed  on 
the  track  along  the  side  of  the  pit  The  em- 
ployes who  remove  the  ashes  from  the  engines 
are  commonly  called  "fire  knockers,"  and 
those  who  remove  them  from  the  ash  pit 
"shovelers."  The  sbovelers  In  the  perform- 
ance of  their  work  have  no  occasion  to  go 
onto  the  car  tracks,  nor  in  front  of  the  en- 
gines. They  work  in  the  open  space  between 
the  tracks,  and,  while  they  occasionally  have 
to  take  ashes  from  under  the  track,  the  pro- 
cess incurs  no  danger  even  when  cars  are 
passing  over  them. 

In  July,  1905,  the  respondent  employed  the 
appellant  to  work  In  the  ash  pit  as  a  shovel- 
er.  He  was  given  no  instructions  as  to  the 
nature  of  his  work,  but  was  simply  taken  to 
the  pit  where  a  number  of  others  were  engag- 
ed In  similar  work,  handed  a  shovel,  and  told 


to  shovel  ashes  into  the  cars.  The  appellant 
worked  in  the  pit  on  the  day  he  was  employ- 
ed and  until  4  o'clock  on  the  fourth  day  there- 
after. At  that  hour  the  shovelers  had  cleaned 
out  the  pit,  and  were  about  to  quit  work  for 
the  day,  when  an  engine  was  brought  by 
the  knockers  over  the  pit  for  the  purpose  of 
emptying  it  of  Its  ashes.  On  seeing  the  engine 
coming,  the  appellant  called  to  his  co-workers, 
remarking  that  they  had  better  wait  and 
shovel  out  the  ashes  from  this  engine,  so  that 
they  would  have  a  clean  pit  to  start  with 
in  the  morning.  One  of  the  shovelers  stayed 
with  him.  While  the  engine  was  being  emp- 
tied of  its  ashes,  the  appellant  stood  behind 
it,  with  his  back  towards  It  holding  his  hand 
on  the  rail  immediately  behind  the  wheels  of 
the  tender.  After  the  ashes  had  been  remov- 
ed, the  engine  was  started  backwards,  and 
one  of  the  wheels  of  the  tender  passed  over 
the  appellant's  hand,  severing  the  fingers 
therefrom.  The  appellant's  position  was  such 
that  the  engine  driver  could  not  see  him  when 
at  the  throttle  of  the  engine.  The  appellant 
knew  that  the  engine  would  be  moved  as  soon 
as  the  ashes  were  dumped,  but  took  no 
thought  of  the  direction  in  which  it  might  be 
moved.  In  fact,  he  says  he  was  unconscious 
at  the  time  of  the  fact  that  he  had  his  hand 
on  the  rail.  His  work  did  not  require  him  to 
touch  the. rail,  nor  did  the  moving  of  engines 
on  this  track  render  his  place  of  work  un- 
safe. His  place  of  work  was  at  the  side  of 
the  track,  and  any  contact  he  made  there- 
with was  outside  of  any  duty  he  had  to  per- 
form. He  heard  the  engine  bell  ring  at  the 
instant  the  wheel  passed  over  his  fingers.  No 
other  warning  of  the  purpose  to  move  the  en- 
gine was  given. 

This  action  was  brought  to  recover  for  the 
injury  suffered.  The  several  acts  relied  upon 
In  the  court  below  to  constitute  negligence 
were  that  the  respondent  permitted  Incompe- 
tent servants  to  move  Its  engines  on  and  off 
the  ash  pit;  that  it  failed  to  establish  any 
adequate  rule  as  to  giving  warning  when  au 
engine  in  the  yards  was  about  to  be  moved; 
that  it  failed  to  Instruct  the  appellant  as  to 
the  rule  it  had  established  concerning  the 
giving  of  warnings ;  that  it  moved  the  engine 
upon  the  appellant  In  this  particular  Instance 
without  giving  any  warning  whatsoever.  On 
the  trial,  at  the  conclusion  of  the  appellant's 
case  In  chief,  the  trial  court  sustained  a  chal- 
lenge to  the  sufficiency  of  the  evidence,  and 
entered  a  Judgment  to  the  effect  that  the  ap- 
pellant take  nothing  by  his  action,  and  that 
the  respondent  have  and  recover  its  costs. 

The  Judgment  of  the  trial  court  was  based 
on  the  holding  that  the  appellant  was  guilty 
of  contributory  negligence;  and  the  correct- 
ness of  this  holding  presents  the  only  question 
we  have  found  It  necessary  to  consider  on 
this  appeal.  We  think  the  court  rightly 
held  that  the  respondent  was  not  entitled  to 
recover.  He  voluntarily  quit  a  place  of  safe- 
ty, which  the  master  had  provided  for  him  as 
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a  place  In  which  to  work,  and  took  a  place  ot 
danger.  He  knew  that  the  engine  was  put 
over  the  ash  pit  for  a  particular  purpose,  and 
that  It  would  be  taken  away  as  soon  as  that 
purpose  was  accomplished.  He  stood  with 
his  back  to  the  engine,  out  of  the  sight  of 
the  engine  driver,  and  In  a  position  where 
he  must  Inevitably  get  hurt  If  the  engine 
moved  toward  him.  He  was  not  giving  at- 
tention to  anything.  He  was  not  working, 
nor  absorbed  In  his  work.  He  was  simply 
waiting  for  the  engine  to  move  so  that  he 
could  finish  his  work.  That  he  was  paying 
no  attention  to  his  surroundings  his  own 
evidence  abundantly  shows,  and  he  seems  to 
have  been  oblivious  to  them.  No  doubt  he 
forgot  for  the  moment  his  situation,  but  this 
does  not  excuse  him  from  the  folly  of  his 
act.  It  was  his  duty  to  exercise  ordinary 
care  for  his  own  safety,  and  he  must  bear 
the  brunt  of  any  injury  caused  by  failure  on 
his  part  to  do  so.  It  may  be  that  the  re- 
spondent would  have  been  liable  had  the  fire 
knockers  known  of  his  situation  and  condi- 
tion and  moved  the  engine  upon  him ;  but  it  is 
not  only  shown  that  they  did  not  know  of  it, 
but  did  not  even  anticipate  that  he  would 
take  a  position  of  danger.  If,  therefore,  it 
was  negligence  on  their  part  to  move  the 
engine  with  so  little  preliminary  warning,  the 
appellant  is  barred  of  recovery  by  his  own 
negligence.  This  conclusion  renders  It  un- 
necessary to  discuss  other  questions  suggested 
and  argued  In  the  briefs. 
The  Judgment  Is  affirmed. 

HADLET,  C.  J.,  and  MOUNT  and  ROOT, 
JJ.,  concur. 


GIFFIN  v.  KING  COUNTY. 

(Supreme  Court  of  Washington.    Sept.  15, 
1908.) 

Counties — Powers  of  County  Boabd— Let- 
ting CONTBACTS — STATUTOBY  PBOVI8IONS— 

"In  Theib  Discbetion." 

Ballinger's  Ann.  Codes  &  St.  §  3767  (Pierce's 
Code,  8  7878),  provides  that  boards  of  county 
commissioners  must  cause  to  be  opened  and 
worked  roads  necessary  for  public  convenience, 
etc.,  and  "in  their  discretion"  let  out  by  con- 
tract to  the  lowest  bidder  the  construction  or 
improvement  of  any  road,  etc.,  when  the  expense 
of  construction  or  improvement  will  exceed  $50. 
Held,  that  the  term  in  their  discretion"  refers 
to  the  manner  of  letting  the  contract,  and  not 
to  the  letting  of  the  contract,  and  vests  in  the 
board  the  right,  when  they  let  a  contract  in- 
volving an  expenditure  exceeding  $50,  to  call  for 
bids  and  let  it  to  the  lowest  bidder,  or  let  It 
without  calling  for  bids. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  §  188.] 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Prater,  Judge. 

Action  by  Abner  Glffin  against  the  county 
of  King.  Judgment  of  dismissal,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
instructions. 


Herr,  Bayley  &  Wilson,  for  appellant 
Kenneth  Mackintosh  and  R,  W.  Prlgmore, 
for  respondent 

FULLERTON,  J.  The  appellant,  who  was 
plaintiff  below,  brought  this  action  against 
the  county  of  King  to  recover  moneys  advanc- 
ed for  the  use  of  the  county.  His  complaint 
was  as  follows: 

"(1)  That  the  county  of  King  Is  now  and  at 
all  the  times  hereinafter  mentioned  was  a  du- 
ly organized  county  in  the  state  of  Washing- 
ton, and  incorporated  as  such  under  the  laws 
of  the  said  state. 

"(2)  That  on  or  about  the  17th  day  of  Sep- 
tember, 1903,  the  plaintiff  entered  Into  an 
oral  agreement  with  the  board  of  county  com- 
missioners of  said  county  of  King,  whereby 
at  the  request  of  said  commissioners,  and  un- 
der their  control  and  direction,  plaintiff  was 
to  build,  construct  and  improve  for  them, 
and  on  their  behalf,  the  then  unimproved  por- 
tion of  what  is  known  as  the  'Money  Creek 
Road'  in  said  county  of  King,  state  of  Wash- 
ington, being  further  known  as  'Road  No. 
500,'  and  being  one  of  the  so-called  county 
roads  of  said  King  county.  That  said  com- 
missioners agreed,  on  behalf  of  said  county 
of  King,  to  advance  to  plaintiff  the  money 
necessary  in  building  and  Improving  said 
road.  That  prior  to  said  date  said  county 
commissioners  had  discharged  the  road  super- 
visor for  the  district  In  which  said  road  was 
situated,  and  that  at  said  date  there  was  no 
road  supervisor  In  and  for  said  district 

"(3)  That  in  compliance  with  the  request 
and  Instructions  of  said  commissioners,  plain- 
tiff built  constructed,  and  Improved  over  four 
miles  of  said  county  road,  known  as  'Money 
Creek  Road.'  That  said  road  was  properly 
built  and  constructed  in  accordance  with  the 
specifications  of  the  said  county  commission- 
ers and  under  their  supervision,  and  has  been 
accepted  and  used  by  the  said  county  of  King. 

"(4)  That  at  the  time  plaintiff  began  said 
work,  In  accordance  with  the  request  of  said 
commissioners,  said  commissioners  paid  him 
the  sum  of  five  hundred  dollars  ($500.00)  for 
the  purpose  of  buying  material  and  supplies, 
and  that  since  then  said  commissioners  have 
paid  on  account  of  labor  and  material  used  on 
their  behalf  by  plaintiff  In  building  said  road 
the  sum  of  twenty-four  hundred  dollars  ($2.- 
400.00),  making  a  total  of  twenty-nine  hun- 
dred dollars  ($2,900.00). 

"(5)  That  in  carrying  on  said  work,  in  com- 
pliance with  the  request  and  direction  of  said 
county  commissioners,  plaintiff  has  expended. 
In  addition  to  the  above  sum  of  $2,900,  th«.* 
sum  of  $11,641.87,  all  of  which  sum  has  been 
expended  in  payment  for  labor  and  necessary 
material  and  supplies  for  said  work,  and  that 
under  the  aforesaid  agreement  of  said  county 
coinmlssloners  there  is  now  due  and  owing: 
from  said  county  of  King  to  plaintiff  the  sum 
of  $11,641.87. 

"(6)  That  on  or  about  the  27th  day  of  Oc- 
tober, 1904,  plaintiff  did  present  to  the  board. 
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of  county  commissioners  for  the  county  of 
King  bis  claim  in  writing,  wherein  he  set  forth 
the  facts  hereabove  referred  to,  and  claimed 
the  said  sum  of  $11,641.87  to  be  due  him 
under  the  terms  of  said  contract,  and  prayed 
that  said  claim  be  allowed  aad  paid  by  the 
said  county  commissioners  of  the  said  county 
of  King.  That  said  commissioners  have  whol- 
ly failed  and  refused  to  allow  said  claim,  and 
that  no  part  of  said  sum  of  $11,641.87  has 
been  paid.  Wherefore  plaintiff  demands  judg- 
ment against  the  defendant  for  the  sum  of 
$11,641.87,  and  for  his  costs  and  disburse^ 
ments  herein  Incurred." 

A  demurrer  was  interposed  and  sustained 
to  the  complaint  on  the  ground  that  it  did  not 
Btate  facts  sufficient  to  constitute  a  cause  of 
action.  The  appellant  elected  to  stand  on  his 
complaint  whereupon  judgment  for  costs  and 
of  dismissal  was  entered  against  him.  The 
demurrer  was  sustained  on  the  ground  that 
the  county  commissioners  of  King  county  did 
not  bind  the  county  by  the  contract  they  at- 
tempted to  make  on  its  behalf  set  forth  In 
the  complaint.  Whether  they  did  bind  the 
county  is  the  question  presented  on  this  ap- 
peal. 

The  section  of  the  statute  defining  the  pow- 
ers of  boards  of  county  commissioners  with 
reference  to  county  roads  in  force  at  the  time 
this  agreement  was  entered  Into  read  as  fol- 
lows:   "The  boards  of  county  commissioners 
of  the  several  counties  in  the  state  shall  have 
general  supervision  over  the  roads  in  their  re- 
spective counties.  They  must  cause  to  be 
opened  and  worked  such  roads  as  are  neces- 
sary for  public  convenience,  which'  have  been 
laid  out  and  established  according  to  law; 
^ery  such  taxes  for  road  and  bridge  purposes 
as  are  by  law  provided  for ;  order  and  direct 
road  supervisors  especially  in  regard  to  work 
to  be  done  on  particular  roads  in  their  dis- 
tricts ;  in  their  discretion  cause  to  be  erected 
and  maintained  on  such  public  roads  as  they 
may  designate,  guide  posts,  properly  inscrib- 
ed :  in  their  discretion  let  out  by  contract  to 
the  lowest  bidder,  the  construction  or  im- 
provement of  any  road  or  bridge  on  the  pub- 
lic roads,  when  the  expense  of  such  construc- 
tion or  improvement  will  exceed  the  sum  of 
fifty  dollars ;  remove  any  road  supervisor  for 
inefficiency  or  neglect  of  duty  or  malfeasance 
in  office ;  order  such  warrants  drawn  on  the 
county  treasurer  and  payable  out  of  the  funds 
to  the  credit  of  any  district  as  are  necessary 
to  pay  for  labor  performed  in  said  district 
under  tbe  direction  of  the  road  supervisor, 
except  such  work  as  may  be  performed  by  res- 
idents of  the  district  In  payment  of  road  poll 
tar  or  property  road  tax  as  hereinafter  pro- 
vided-"   Ballinger's  Ann.  Codes  &  St.  |  3767 
iPieree's  Code,  f  7873).   The  county  contends, 
and  tbe  trial  judge  held,  that  the  clause  in 
the  foregoing  section  providing  that  the  com- 
missioners may  in  their  discretion  let  out  by 
'■"trtract  to  the  lowest  bidder  the  construction 
or  improvement  of  any  road  or  bridge  on  the 
public  roads  when  the  expense  of  the  improve- 


ment will  exceed  the  sum  of  $50  makes  It 
mandatory  on  the  part  of  tbe  commissioners 
to  let  all  such  contracts  to  the  lowest  bidder, 
and  that  any  such  contract  not  let  without 
calling  for  bids,  or  other  than  to  the  lowest 
bidder,  is  beyond  the  powers  of  the  commis- 
sioners and  void ;  the  argument  in  support  of 
the  contention  being  that  the  phrase  "in  their 
discretion"  refers  to  the  letting  of  the  con- 
tract, not  the  manner  In  which  It  shall  be  let 
— that  Is,  the  commissioners  may  in  their  dis- 
cretion let  the  contract,  but,  if  they  do  let  It, 
they  must  let  It  to  the  lowest  bidder.  On  the 
other  hand,  the  appellant  contends  that  the 
phrase  refers  to  the  manner  of  letting  the 
contract;  that  Is,  the  commissioners,  when 
they  let  a  contract  which  calls  for  an  expend- 
iture of  more  than  $50,  may,  at  their  option, 
call  for  bids  and  let  the  contract  to  the  low- 
est bidder,  or  they  may  let  It  on  such  term  as 
they  deem  Just  without  calling  for  bids.  It 
seems  to  us  that  this  latter  construction  is 
the  correct  one.  It  will  be  noticed  that  it  is 
made  mandatory  on  the  part  of  the  commis- 
sioners in  an  earlier  clause  of  the  section 
quoted  to  "cause  to  be  opened  and  worked 
such  roads  as  are  necessary  for  public  con- 
venience which  have  been  laid  out  and  estab- 
lished according  to  law."  The  language  Is 
that  "they  must"  do  these  things.  After 
making  this  mandatory  condition,  it  is  hard- 
ly to  be  supposed  that  they  would  In  the  same 
section  insert  another  condition  to  the  effect 
that  the  work  should  be  discretionary  with 
the  commissioners.  Furthermore,  the  state's 
contention  would  be  clearly  expressed  by  the 
remainder  of  the  sentence  had  the  qualifying 
phrase  been  omitted.  It  must  follow,  we 
think,  that  the  Legislature  intended  by  this 
phrase  to  confer  on  the  commissioners  a  dis- 
cretion as  to  the  manner  of  letting  a  contract 
for  the  improvement  of  a  road,  rather  than 
to  make  it  imperative  that  they  let  it  to  the 
lowest  bidder  in  all  cases. 

Tbe  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  reinstate  tbe 
case  and  require  the  defendants  to  answer  to 
the  merits. 

HADLEY,  C.  J.,  and  MOUNT,  CROW,  and 
ROOT,  JJ.,  concur. 


JOHNSON  v.  LARA  et  al. 

(Supreme  Court  of  Washington    Sept.  16, 
1908.) 

Specific  Perform  a  nce  —  Requ  isites  —  Con  - 
tinuino  Contract— Necessity. 

Defendants,  L.  and  wife,  contracted  to  con- 
vey certain  land  in  controversy  to  complainant 
for  a  specified  price.  Complainant  paid  $500 
earnest  money.  The  contract  provided  that  L. 
and  wife  should  furnish  an  abtract,  and,  if  the 
title  was  not  merchantable  or  was  not  made 
merchantable  within  a  reasonable  time  then  on 
demand.  L.  and  wife  should  return  the  earnest 
money,  and  the  contract  should  terminate.  Com- 
plainant made  many  objections  to  the  title 
which  L.  and  wife  claimed  were  unsustainable, 
and  which  they  could  hot  obviate,  whereupon 
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they  notified  complainant  that,  unless  he  paid 
the  balance  of  the  price  in  10  days,  the  contract 
would  be  forfeited  and  at  the  end  of  this  time 
treated  the  contract  at  an  end  and  sold  the 
property  to  defendant  dab.  Several  months 
after  this  complainant  tendered  L.  and  wife  the 
balance  of  the  price,  and  demanded  a  convey- 
ance. Held,  that  at  the  time  of  such  tender  the 
contract  was  terminated,  though  complainant 
had  made  no  demand  for  the  return  of  the  earn- 
est money,  and  L.  and  wife  had  not  offered  to 
return  the  same,  and  that  complainant  could 
not  therefore  compel  specific  performance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  183.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Geo.  B.  Morris,  Judge. 

Suit  by  J.  B.  Johnson  against  Marcellus 
Lara  and  wife  and  another.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Godman  &  Embree  and  Farrell,  Kane  & 
Stratton,  for  appellant  John  G.  Barnes,  for 
respondents  Marcellus  Lara  and  wife.  James 
Klefer,  for  respondent  Seattle  Country  Club. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  enforce  specific  performance 
of  a  contract  for  the  purchase  of  267  acres 
of  land  In  King  county.  After  issues  were 
Joined,  the  cause  was  tried  to  the  'court  No 
findings  of  fact  were  made,  but  the  action 
was  dismissed  as  to  plaintiff,  and  a  decree 
quieting  defendants'  title  was  entered.  The 
plaintiff  appeals. 

It  appears  that  respondents  Lara  and  wife 
were  on  September  15,  1906,  the  owners  of 
the  land  in  question.  On  that  date  they  en- 
tered Into  a  written  contract  with  the  ap- 
pellant Johnson,  whereby  they  agreed  to  sell 
and  convey  to  Johnson  the  lands  In  con- 
troversy for  the  price  of  $50,000.  At  the 
time  the  contract  was  signed,  Johnson  paid 
$500  on  the  purchase  price.  The  contract 
provided  that  the  vendors  Lara  and  wife 
should  furnish  to  the  vendee  an  abstract  of 
title,  and  that  the  vendee  should  have  20 
days  thereafter  to  examine  the  same  and 
notify  the  vendors  of  any  defects  or  objec- 
tions to  the  title  of  the  land.  The  contract 
also  provided  as  follows:  "In  the  event  the 
title  to  said  property  or  any  part  thereof 
Is  not  good,  marketable,  and  merchantable,  or 
Is  not  made  good,  marketable  and  merchant- 
able by  the  said  first  parties  (Lara  and  wife) 
within  a  reasonable  time  after  objections  to 
such  title  have  been  pointed  out  as  aforesaid 
by  the  second  party  (Johnson)  his  heirs  or 
assigns,  then  the  said  first  party  shall,  upon 
demand  therefor,  pay  back  to  the  said  second 
party,  his  heirs  or  assigns,  the  said  sum  of 
$500,  and  In  that  event  this .  contract  shall 
terminate  and  be  at  an  end."  After  this 
contract  was  entered  Into,  the  respondents 
Lara  and  wife  had  an  abstract  of  title  pre- 
pared, and  the  same  was  delivered  to  appel- 
lant Thereafter,  and  within  20  days,  the 
abstract  was  examined  and  46  objections 
were  made  to  the  title  by  appellant  On  Oc- 
tober 10,  1906,  the  appellant  and  respondent 
Marcellus  Lara  met  and  considered  the  ob- 


jections made  to  the  title.  The  evidence  is 
In  conflict  as  to  all  that  transpired  at  this 
meeting.  It  Is  clear,  however,  that  the  re- 
spondent Lara  Insisted  that  the  title  was 
good  with  the  exception  of  two  certain  mort- 
gages and  an  option  contract  which  he  agreed 
to  release,  and  that  the  other  objections  were 
frivolous;  that  It  would  be  impossible  for 
him  to  meet  them;  and  that  he  could  not 
and  would  not  do  so.  It  Is  also  clear  that 
the  appellant  Insisted  on  many  objections, 
and  that  the  title  was  not  good  and  was  not 
satisfactory  to  him.  Thereupon  the  respond- 
ent Lara  notified  appellant  that  unless  he 
paid  the  balance  due  In  ten  days  as  provided 
by  the  contract  the  contract  would  be  for- 
feited. The  respondent  after  the  expiration 
of  10  days,  treated  the  contract  as  at  an  end. 
On  February  18,  1907,  the  respondents  Lara 
and  wife  sold  and  conveyed  the  property  to 
the  respondent  Seattle  Country  Club  for  $54,- 
000.  Thereafter,  on  April  19,  1907,  the  ap- 
pellant tendered  to  Lara  and  wife  the  bal- 
ance of  the  purchase  price  according  to  his 
contract  and  demanded  a  conveyance  of  the 
title  to  him,  which  respondent  Lara  refused. 
This  action  was  thereupon  begun  against 
Lara  and  wife  and  the  Seattle  Country  Club. 

The  trial  court  was  evidently  of  the  opin- 
ion that  the  contract  was  rescinded  at  the 
meeting  which  occurred  on  October  10,  1906, 
and  for  that  reason  dismissed  the  action.  We 
think  the  evidence  justifies  that  conclusion. 
The  evidence  clearly  shows  that  the  appel- 
lant was  not  satisfied  with  the  title  which 
was  offered  to  him  and  which  respondent  de- 
clared was'  out  of  his  power  to  make  better 
at  that  time.  Whether  the  title  was  good, 
marketable,  or  merchantable  we  need  not 
now  consider,  because  the  appellant  refused 
It,  and  respondents  are  not  seeking  to  force 
him  to  accept  it  The  appellant  is  now  seek- 
ing to  compel  respondent  Lara  to  convey  a 
title  which  on  October  10,  1906,  he  refused 
to  accept.  This  cannot  be  done.  Allen  v. 
Treat  (Wash.)  94  Pac  102.  The  contract  as 
above  quoted  provided  that,  after  objections 
to  the  title  had  been  pointed  out  by  the  ap- 
pellant, if  respondent  Lara  would  not  make 
the  same  marketable  within  a  reasonable 
time,  then  upon  demand  Lara  should  repay 
the  $500,  and  "this  contract  shall  terminate 
and  be  at  an  end."  It  Is  true  that  there  is 
no  evidence  that  appellant  demanded  the  re- 
turn of  the  $500,  but  this  was  not  necessary. 
The  fact  that  the  title  was  not  good  and  the 
Tefusal  of  Lara  to  make  It  good  were-  the 
facts  which  permitted  appellant  to  terminate 
the  contract  It  may  be  true  as  argued  by 
the  appellant  that  this  provision  was  for  his 
benefit;  but,  when  he  rejected  the  title  and 
thereupon  exercised  the  option  to  rescind  the 
contract  his  right  to  specifically  enforce  it 
also  terminated.  No  express  words  of  re- 
scission by  the  appellant  were  necessary. 
His  conduct  at  that  time  in  refusing  the  title, 
and  the  fact  that  he  did  nothing  and  said 
nothing  to  Lara  thereafter  for  a  period  of 
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more  than  six  months,  until  the  respondents 
Lara  and  wife  had  sold  the  property  to  the 
Seattle  Country  Club,  was  sufficient,  and  the 
further  fact,  which  appears  In  the  evidence, 
that  the  appellant  told  certain  officers  of  the 
country  club,  In  substance,  that  he  did  not 
expect  to  acquire  title  to  the  land  by  this 
action,  but  wanted  to  make  trouble  for  Lara, 
Indicates  quite  clearly  that  this  action  was 
not  brought  In  good  faith.  It  is  probable 
under  tbe  facts  shown  here  that  the  appel- 
lant may  recover  his  money  back  In  an  ap- 
propriate action  therefor,  but  tbat  Is  the  ex- 
tent of  his  rights. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  therefore  affirmed. 

ROOT,  CROW,  and  RUDKIN,  JJ..  con- 
cur. HADLBY,  C.  J.,  and  PULLERTON,  J., 
not  sitting. 


STATE  v.  STRANGE. 

(Supreme  Court  of  Washington.    Sept.  15, 
1908.) 

1.  Indictment  and  Information  —  Objec- 
tions to  Information— Waiver. 

One  pleading;  not  guilty  to  an  information, 
instead  of  objecting  thereto  on  the  ground  that 
the  prosecuting  attorney  had  no  authority  to  file 
an  information  because  the  grand  Jury  was  In 
session,  waived  his  right  to  object  to  the  Infor- 
mation on  that  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  S  628.] 

2.  Same— Filing  Information  bt  Prosecut- 
ing Attorney  —  Statutory  Authority  — 
"In  Session." 

Ballinger's  Ann.  Codes  &  St.  I  6802 
(Pierce's  Code,  f  2077),  authorizing  the  prose- 
cuting attorney  to  file  an  information  when 
any  person  is  in  custody  or  on  bail  on  charge  of 
felony  or  misdemeanor,  and  the  court  is  in  ses- 
sion, "and  the  grand  jury  is  not  in  session  or 
has  been  discharged,"  empowers  the  prosecuting 
attorney  to  file  an  information  during  the  ad- 
journment of  the  grand  jury;  the  phrase  "in 
session"  meaning  In  actual  session. 

Appeal  from  Superior  Court,  Whitman 
County;  S.  X  Chadwick,  Judge. 

Marlon  C.  Strange  was  charged  by  Infor- 
mation with  the  crime  of  family  desertion, 
and  from  a  judgment  of  dismissal,  on  the 
ground  that  the  prosecuting  attorney  bad  no 
authority  to  file  an  Information  when  he 
did  so.  the  state  appeals.  Reversed  and  re- 
manded. 

R.  H.  Klpp  and  J.  L.  Wallace,  for  the 
State.  R  J.  Neergaard  and  McCroskey  ft 
Canfleld,  for  respondent 

ROOT,  J.  On  the  29th  day  of  October, 
1907,  the  prosecuting  attorney  of  Whitman 
county  filed  an  information  against  respond- 
ent, charging  him  with  the  crime  of  family 
desertion.  A  grand  Jury  had  been  con- 
vened, by  order  of  the  court,  on  the  21st  day 
of  October,  1907,  and,  after  continuing  at 
labor  until  the  26th  of  October,  adjourned 
until  November  4,  1907,  the  Information  hav- 
ing been  filed  as  aforesaid  during  the  inter- 


val of  this  adjournment  The  respondent 
was  arraigned  on  the  4th  of  November,  en- 
tered a  plea  of  not  guilty  at  that  time,  and 
appeared  for  trial  on  the  29th  day  of  No- 
vember, 1907.  No  demurrer  or  motion  of 
any  kind  was  interposed  as  against  the  in- 
formation, until  the  case  was  called  for  trial 
and  a  Jury  had  been  Impaneled  and  sworn 
to  try  the  case.  Then  respondent  objected 
to  proceeding  further,  on  the  ground  that 
the  prosecuting  attorney  had  no  authority 
to  file  an  Information  at  the  time  when  this 
Information  was  filed,  claiming  that  hi  con- 
templation of  law,  the  grand  jury  was  then 
In  session.  The  plea  of  not  guilty  was  not 
withdrawn.  The  trial  court  sustained  the 
objection,  and  dismissed  the  action.  From 
this  judgment  of  dismissal  the  state  appeals. 

It  Is  the  appellant's  contention1  that  tbe 
respondent  waived  his  right  to  demur,  to 
quash,  or  set  aside  the  Information,  and  any 
objection  he  may  have  had  to  the  filing  of  the 
Information  by  the  prosecuting  attorney 
when  he  entered  his  plea  of  not  guilty,  In- 
stead of  Interposing  such  demurrer,  motion, 
or  objection.  Appellant  further  contends 
that  at  the  time  this  Information  was  filed, 
the  grand  Jury  was  not  In  session  within 
the  meaning  of  the  statute,  which  limits  the 
time  wherein  an  Information  may  be  filed 
by  such  officer.  We  think  both  of  these  con- 
tentions must  be  upheld.  When  the  respond- 
ent was  called  upon  to  enter  his  plea  to  the 
Information,  he  should  have  Interposed  any 
objection  which  he  had  to  the  filing  thereof 
by  the  prosecuting  attorney.  A  defendant 
In  a  criminal  case  should  not  be  permitted  to 
put  a  county  and  the  state  to  the  expense  of 
preparing  for  a  trial,  and  then  spring  an  ob- 
jection that  might  and  should  have  been  In- 
terposed prior  to  the  Incurring  of  such  ex- 
pense. 

Section  6802,  2  Ballinger's  Ann.  Codes  & 
St  (Pierce's  Code,  8  2077)  provides  that  the 
prosecuting  attorney  may  file  an  information 
"whenever  any  person  Is  in  custody  or  on 
ball  on  charge  of  felony  or  misdemeanor,  and 
the  court  Is  In  session,  and  the  grand  jury  Is 
not  In  session,  or  has  been  discharged."  We 
think  the  expression  "In  session"  means  In 
actual  session.  Otherwise  the  words  "or  has 
been  discharged"  would  be  meaningless.  In 
this  case  the  grand  jury  adjourned  from  Oc- 
tober 26th  to  November  4th.  During  that 
time  It  was  not  in  actual  session,  but  It  had 
not  "been  discharged."  We  think  that  dur- 
ing an  Interval  of  that  kind,  the  prosecuting 
attorney  Is  authorized  by  this  statute  to  file 
an  Information  In  a  case  of  this  character. 

The  judgment  of  the  honorable  superior 
court  Is  reversed,  and  the  cause  remanded, 
for  further  proceedings  not  Inconsistent  with 
the  views  herein  expressed. 

RUDKIN,  CROW,  and  DUNBAR  JJ.,  con- 
cur. FULLERTON,  Jn  concurs,  for  the  rea- 
son last  stated.  HADLEY,  O.  J.,  and 
MOUNT,  J.,  took  no  part 
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HARTLEY      FURGESON  et  ux. 

(Supreme  Court  of  Washington.    Sept.  12, 
1908.) 

Sales— Wabbanty— Evidence. 

In  an  action  to  foreclose  a  mortgage  on 
land  executed  to  secure  notes  given  for  a  horse, 
evidence  held  insufficient  to  show  an  oral  war- 
ranty that,  if  the  horse  with  proper  care  failed 
to  get  with  foal  65  per  cent,  of  the  mares  bred 
to  him,  the  notes  and  mortgage  were  to  be  re- 
turned and  satisfied. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  W.  W.  Zent,  Judge. 

Action  by  L.  M.  Hartley  against  Floyd  Fur- 
geson  and  wife.  From  a  decree  for  plaintiff, 
defendants  appeal.  Affirmed. 

Martin  &  Wilson,  for  appellants.  Dye  & 
Reiter  and  McCoid  &  Flnley,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  foreclose  a  mortgage  upon 
certain  real  estate.  After  issues  were  made 
and  a  trial  had  thereon,  a  decree  was  enter- 
ed as  prayed  for  In  the  complaint.  The  de- 
fendants have  appealed  from  that  decree. 

At  the  trial  it  was  admitted  that  the  appel- 
lants executed  and  delivered  the  notes  and 
mortgage,  but  It  was  claimed  by  the  appel- 
lants that  the  notes  were  given  in  part  pay- 
ment of  the  purchase  price  of  a  stallion; 
that,  when  the  sale  was  made,  the  respondent 
through  his  agent  warranted  the  horse  to  get 
with  foal  65  per  cent  of  all  mares  bred  to 
him ;  that  the-  warranty  failed ;  and  that  the 
stallion  was  utterly  worthless,  and  there  was 
a  total  failure  of  consideration  for  the  notes. 
The  appellants  also  claim  to  have  been  dam- 
aged in  the  sum  of  $1,300  by  reason  of  the 
failure  of  the  warranty. 

The  main  question  at  Issue  upon  the  trial 
was  whether  the  warranty  as  above  stated 
was  made.  The  evidence  was  in  direct  con- 
flict upon  this  question.  It  was  admitted  that 
at  the  time  the  sale  was  made  a  written  con- 
tract was  entered  into,  executed,  and  deliver- 
ed, but  the  evidence  of  the  appellants  was  to 
the  effect  that  after  this  writing  was  deliver- 
ed, the  appellant  Floyd  Furgeson  discovered 
that  the  warranty  as  stated  above  was  not 
contained  in  the  writing;  that  thereupon  the 
written  contract  was  rescinded  by  mutual 
agreement  and  $100  In  cash  paid  at  the  time 
was  returned,  and  thereupon  an  oral  agree- 
ment was  made  to  the  effect  that,  If  the  horse 
with  proper  care  failed  to  get  with  foal  65 
per  cent,  of  all  mares  bred  to  him  for  a  period 
of  five  years,  the  notes  and  mortgage  were  to 
be  returned  to  the  appellant  and  satisfied ; 
that  thereupon  the  $100  cash  was  again  paid 
by  the  appellant  to  the  agent  of  respondent 
The  appellant  Floyd  Furgeson  admitted  that 
he  kept  the  horse  and  used  him  from  the 
date  of  the  sale,  namely,  February  29,  1904, 
for  two  seasons  and  up  to  the  time  this  action 
was  begun,  and  made  no  complaint  to  the 
respondent,  and  did  not  offer  to  return  the 
horse,  but  afterwards  sold  him  for  $250  to 


one  of  his  attorneys  in  this  action.  The  agent 
of  respondent  testified  positively  that  no 
agreement  except  the  written  one  was  ever 
made,  that  there  was  no  dissatisfaction  with 
the  written  agreement,  and  no  warranty  oth- 
er than  the  one  contained  therein.  After 
reading  the  evidence,  and  considering  the  cir- 
cumstances surrounding  the  case,  we  are 
satisfied  that  the  respondent  failed  to  estab- 
lish the  warranty  alleged.  The  appellants 
argue  that  the  court  erred  in  rejecting  certain 
evidence  offered  to  show  damages,  and  that 
the  horse  was  of  no  value.  As  we  read  the 
evidence,  however,  proof  was  received  upon 
this  question,  but  In  View  of  the  fact  that 
the  appellants  failed  to  prove  the  warranty 
alleged,  for  the  breach  of  which  he  claims 
damages,  and  having  shown  affirmatively  that 
the  horse  was,  In  fact,  valuable,  we  need  not 
further  consider  this  question. 

There  is  no  error  in  the  record,  and  the 
judgment  must  be  affirmed. 

HADLEY,  C  J.,  and  ROOT  and  FULLER- 
TON,  JJ.,  concur. 


COOK  et  ux.  v.  SKINNER. 

(Supreme  Court  of  Washington.    Sept.  12, 
1908.) 

Deeds  —  Validity  —  Fraud  —  Right  to  Re- 
scind. 

Plaintiffs,  mortgagors,  being  unable  to  pay 
the  mortgage  debt,  proposed  to  defendant,  agent 
of  the  mortgagee,  that  they  should  convey  the 
mortgaged  lands  to  the  mortgagee  in  satisfac- 
tion of  the  debt  Defendant  consulted  with  the 
mortgagee,  and  was  authorized  to  accept  such 
premises  in  satisfaction  of  the  debt,  but  falsely 
informed  plaintiffs  that  the  mortgagee  would  re- 
lease the  debt  only  on  the  conveyance  of  the 
mortgaged  premises  and  a  five-acre  tract  in  ad- 
dition. Plaintiffs,  relying  on  the  representation, 
and  being  threatened  with  a  deficiency  judg- 
ment if  they  did  not  comply  with  such  demand, 
conveyed  the  mortgaged  premises  to  the  mort- 
gagee, and  conveyed  the  five  acres  to  one  to 
whom  defendant  stated  the  mortgagee  wished  it 
to  be  conveyed,  but  who  was  in  fact,  receiving  it 
for  defendant,  to  whom  he  afterwards  conveyed 
it;  the  mortgagee  knowing  nothing  about  it. 
Held,  there  was  a  fraud  on  plaintiff,  entitling 
him  to  recover  the  land  of  defendant. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §§  165-182.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  Miles  Poindexter,  Judge. 

Action  by  Francis  H.  Cook  and  wife  against 
H.  D.  Skinner.  Judgment  for  plaintiffs.  De- 
fendant appeals.  Affirmed. 

A.  E.  Barnes,  for  appellant.  Belt  &  Pow- 
ell and  Graves,  Kizer  &  Graves,  for  respond- 
ents. 

MOUNT,  J.  The  plaintiffs  brought  this 
action  to  recover  about  five  acres  of  land 
from  the  defendant,  on  the  alleged  ground 
of  fraud  practiced  by  the  defendant  In  ac- 
quiring title  thereto  from  the  plaintiffs.  The 
cause  was  tried  to  a  Jury.  Verdict  was  re- 
turned in  favor  of  the  plaintiffs.  The  defend 
ant  appeals. 
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The  errors  assigned  all  depend  upon  the 
sufficiency  of  the  complaint.  The  facts  al- 
leged are,  In  substance,  these:  The  respond- 
ents owned  certain  real  estate,  upon  which 
they  had  given  two  mortgages  to  secure  an 
indebtedness  amounting  to  about  $3,400.  A 
nonresident  partnership,  known  as  Pierce, 
Wright  &  Co.,  was  the  mortgagee.  The  ap- 
pellant was  the  local  agent  for  this  partner- 
ship. The  mortgages  were  afterwards  as- 
signed to  Simeon  Jones,  also  a  nonresident 
When  the  Indebtedness  became  due,  respond- 
ents were  unable  to  pay  the  same,  and  pro- 
posed to  appellant  to  convey  the  mortgaged 
premises  to  the  mortgagee  In  satisfaction 
of  the  debt.  Appellant  communicated  with 
the  mortgagee,  and  obtained  authority  to 
take  the  property  In  satisfaction  of  the 
debt  Appellant  then,  with  intent  to  cheat  and 
defraud  the  respondents,  falsely  informed 
them  that  the  mortgagee  would  not  accept 
the  mortgaged  "premises  in  payment  of  the 
mortgage  debt,  unless  respondents  would,  in 
addition  to  the  mortgaged  premises,  convey 
to  the  mortgagee  the  flve-acre  tract  of  land 
in  question  which  was  not  covered  by  the 
mortgages.  Respondents,  believing  and  re- 
lying upon  the  appellant's  representations 
that  he  could  not  secure  a  satisfaction  of 
the  debt  by  a  conveyance  of  the  mortgaged 
property  to  the  mortgagee  unless  the  flve- 
acre  tract  was  Included  In  the  conveyance, 
and  being  threatened  by  the  appellant  with 
foreclosure  and  a  deficiency  Judgment  if  the 
demand  were  not  compiled  with,  acceded  to 
the  appellant's  demand,  and,  at  his  instance 
and  request,  conveyed  the  mortgaged  premises 
to  Simeon  Jones,  to  whom  appellant  stated 
the  mortgages  had  been  assigned,  and  also 
conveyed  the  flve-acre  tract  to  one  M.  B. 
Berry,  to  whom  appellant  stated  the  mort- 
gagee had  requested  that  It  should  be  con- 
veyed. Appellant's  statement  that  the  mort- 
gagee would  not  accept  the  mortgaged  prem- 
ises In  payment  of  the  mortgage  debt  was 
false,  and  made  for  the  purpose  of  cheating 
and  defrauding  the  respondents  out  of  the 
five  acres  ha  controversy,  and  to  secure  the 
title  thereto  for  himself.  The  mortgagee 
knew  nothing  of  the  conveyance  of  the  land 
to  M.  B.  Berry,  and  reaped  no  benefit  there- 
from. M.  B.  Berry  was  appellant's  married 
daughter,  and  unknown  to  the  respondents 
at  the  time,  and  the  conveyance  of  the  flve- 
acre  tract  was  made  to  her,  not  at  the  in- 
stance or  request  of  the  mortgagee  or  for 
his  benefit,  but  at  appellant's  instance  and 
for  bis  sole  benefit  and  use  as  a  part  of 
his  scheme  for  acquiring  title  to  the  land 
and  to  conceal  his  fraud  and  deception.  Aft- 
erwards M.  B.  Berry  conveyed  the  land  to 
appellant. 

We  think  this  complaint  states  a  cause  of 
action  In  favor  of  the  respondents.  It  Is  con- 
ceded that  these  facts  would  state  a  cause 
of  action  against  the  appellant  in  favor  of 
Simeon  Jones,  the  assignee  of  the  mortgagee, 
for  the  reason  that  the  appellant  was  an 


agent  of  Simeon  Jones,  and  "that  the  agent 
will  not  be  allowed  to  make  a  profit  out  of 
the  agency  or  deal  In  the  business  thereof 
for  his  own  profit,  but  must  give  the  prin- 
cipal the  benefit  of  any  advantage  he  may  ob- 
tain." But  it  Is  claimed  by  appellant  that 
the  respondents  and  appellant  were  dealing 
at  arm's  length.  It  Is  probable  that  the  ap- 
pellant was  not  acting  as  agent  of  the  re- 
spondents when  he  assumed  to  obtain  the 
terms  upon  which  he  could  be  authorized  to 
deal  with  the  respondents,  and  It  is  also 
probable  that  he  was  not  bound  to  state  the 
terms  upon  which  he  was  authorized  to  act; 
but,  when  he  undertook  to  state  these  terms 
to  the  respondents,  he  should  have  stated 
them  truthfully.  When  he  misstated  his 
authority,  he  was  guilty  of  fraud  because  re- 
spondts  had  no  means  of  knowing  the  truth 
and  were  required  to  rely  upon  his  state- 
ments. The  fact  that  his  misrepresentations 
were  relied  upon  by  the  respondents  and 
were  unknown  to  the  mortgagee  does  not 
aid  the  appellant's  title,  which  was  acquired 
by  fraud  perpetrated  against  both  his  princi- 
pal and  the  respondents.  If  the  mortgagee 
had  authorized  appellant  to  obtain  all  he 
could  get  In  satisfaction  of  the  mortgage 
debt,  then  the  respondents,  after  having  con- 
veyed the  land  which  they  did  convey,  would 
have  had  no  complaint  where  the  mortgagee 
was  fully  Informed.  But  if,  as  alleged  In  the 
complaint,  the  mortgagee  authorized  the  ap- 
pellant to  accept  the  mortgaged  premises  In 
satisfaction  of  the  debt,  that  was  the  extent  of 
appellant's  authority,  and  as  agent  he  was 
not  authorized  to  misstate  his  authority  and 
take  the  flve-acre  tract  In  question  in  his  own 
right  and  hold  it  as  against  the  respondents. 
In  other  words,  he  was  not  authorized  to 
commit  a  fraud  upon  the  respondents  sim- 
ply because  It  was  within  his  power  to  do  so. 

There  is  some  contention  that  the  evidence 
is  not  sufficient  to  sustain  the  complaint. 
We  think  it  is  sufficient  for  that  purpose. 
The  question  of  the  statute  of  limitations  was 
for  the  Jury  under  the  facts.  It  Is  not  claim- 
ed that  the  case  was  not  fairly  or  properly 
tried  to  the  jury.  We  find  no  error  In  the 
record,  and  the  judgment  must  therefore  be 
affirmed. 

HADLET.  C  J.,  and  ROOT  and  CROW, 
JJ„  concur.  RUDKIN  and  FULLERTON, 
JJ.,  not  sitting. 


OTTOMEIER  v.  HORNBURG  et  al. 

(Supreme  Court  of  Washington.    Sept.  12, 
1908.) 

1.  Tbial  —  Question  fob  Juby— On  Con- 
flicting EviOENCE. 

In  an  action  for  damages  caused  by  the 
negligent  operation  of  an  automobile  by  defend- 
ants, whether  the  chauffeur  was  an  employ 6  of 
the  other  defendants  was  for  the  jury ;  the  evi- 
dence being  conflicting. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  fi  342,  343.] 
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2.  Appeal  and  Error— Review— Jury  Find- 
ings—Conclusiveness. 

Jury  findings  on  conflicting  evidence  are 

conclusive  on  appeal. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  3,  Appeal  and  Error,  ft  3983-3989.] 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  Christ  Ottomeler  against  A  L. 
Hornburg  and  others.  From  a  judgment 
for  plaintiff,  part  of  defendants  appeal.  Af- 
firmed. 

John  C.  Kleber,  for  appellants.  Geo.  A 
Latimer,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  against  the  defendants  to  re- 
cover foe  damages  to  a  team  of  horses,  har- 
ness, and  wagon.  It  was  alleged  that  the 
damages  were  caused  by  reason  of  the  neg- 
ligent and  reckless  operation  of  an  auto- 
mobile by  the  defendants.  The  cause  was 
tried  to  the  court  and  a  Jury.  On  the  trial 
the  action  was  dismissed  as  to  the  defend- 
ant Wright  The  Jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $350,  arid  a  Judg- 
ment was  entered  thereon  against  the  other 
three  defendants.  The  defendants  A  L.  and 
C.  H.  Hornburg  have  appealed. 

It  is  argued  by  the  appellants  that  they 
were  In  no  way  connected  with  or  liable  for 
the  damages,  because  they  rented  the  auto- 
mobile to  the  defendant  A  E.  Hornburg,  who 
is  alone  liable  for  the  damages.  This  was 
one  of  the  Issues  of  fact  tried  to  the  jury,  and 
special  findings  were  submitted  and  made 
thereon  by  the  Jury,  as  follows:  "(1)  Was 
the  defendant  A.  E.  Hornburg,  the  driver  of 
the  automobile,  an  employe  of  the  auto- 
mobile company  at  the  time  In  question? 
A  Yes.  (2)  Was  the  defendant  A  B,  Horn- 
burg a  lessee  of  the  automobile  he  was  driv- 
ing at  the  time  In  question?  A.  No."  There 
Is  In  the  record  ample  evidence  to  sustain 
these  findings.  There  was  conflict  upon  these 
points,  and  the  questions  were  therefore 
questions  of  fact  for  the  jury.  Its  findings 
are  conclusive  under  such  circumstances.  See 
authorities  cited  in  1  Remington's  Wash.  Di- 
gest, pp.  223,  224. 

No  other  errors  are  assigned.  The  Judg- 
ment appears  to  be  right  and  is  therefore 
affirmed. 

HADLEY,  C.  J.,  and  ROOT  and  CROW, 
JJ.,  concur. 


KOLBE  v.  KOLBE  (two  cases). 

(Supreme  Court  of  Washington.    Sept.  2, 
1908.) 

Divorce— Division  of  Property. 

At  the  time  of  the  marriage  of  the  parties, 
the  man  was  30  years  old,  worth  $2,000.  well 
educated,  of  good  health,  and  able  to  work.  The 
woman  was  15  years  his  senior,  worth  $70,000, 
and  had  several  children  by  a  prior  marriage. 
For  five  years  after  the  marriage,  till  the  wo- 
man's desertion  of  the  man,  for  which  he  ob- 


tained a  divorce,  she  supported  the  family,  and 
he  did  nothing  but  invest  her  property.  Held 
that,  under  Ballinger's  Ann.  Codes  &  St.  §  5723 
(Pierce's  Code,  ft  4637),  providing  that,  In  grant- 
ing a  divorce,  the  court  shall  make  such  dispo- 
sition of  the  property  as  shall  appear  just  and 
equitable,  having  regard  to  the  respective  mer- 
its of  the  parties,  and  the  condition  in  which 
they  will  be  left  by  the  divorce,  and  to  the  party 
through  whom  the  property  was  acquired,  the 
man  could  not  complain  of  a  division  giving  the 
woman  $92,000  and  him  $23,000. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  <S  713-715.] 

Appeal  from  Superior  Court,  King  County ; 
Geo.  A.  Joiner,  Judge. 

Two  actions,  one  by  B.  R.  Kolbe  against 
Mary  Kolbe,  the  other  by  Mary  Kolbe 
against  B.  R.  Kolbe,  the  same  being  consoli- 
dated. From  part  of  the  decree  B.  R.  Kolbe 
appeals.   Affirmed.  , 

Blaine,  Tucker  &  Hyland,  for  appellant 
Bausman  &  Kelleher,  for  respondent 
• 

CROW,  J.  Mary  Kolbe,  as  plaintiff,  com- 
menced in  the  superior  court  of  King  county 
an  action,  No.  53,549,  against  B.  R.  Kolbe. 
her  husband,  to  quiet  title  to  certain  real 
estate,  which  she  claimed  to  be  her  separate 
property.  Afterwards  B.  R.  Kolbe,  as  plain- 
tiff, commenced  an  action,  No.  58,148  against 
his  wife,  Mary  Kolbe,  for  a  divorce,  in  which 
he  asked  that  the  rights  of  the  respective 
parties  to  the  same  real  estate  be  adjudged, 
and  that  upon  the  granting  of  a  decree  of 
divorce,  an  equitable  division  thereof  be 
made.  By  stipulation  these  actions  were  con- 
solidated. On  their  trial  one  decree  was  en- 
tered, granting  a  divorce  to  the  husband  on 
the  ground  of  abandonment  and  dividing  the 
property.  The  husband,  B.  R.  Kolbe,  being 
dissatisfied  with  the  disposition  of  the  prop- 
erty, has  appealed  from  that  portion  of  the 
decree. 

In  her  action.  No.  53,549,  respondent  Mary 
Kolbe  alleged  her  marriage  to  appellant  in 
1901;  that  prior  thereto  she  had  Inherited, 
from  her  former  husband,  in  the  state  of  Il- 
linois, an  estate  of  the  appraised  value  of 
$100,000,  of  which  she  was  seized  at  the 
date  of  her  subsequent  marriage  to  appel- 
lant; that  reposing  confidence  in  appellant 
she  had  from  time  to  time  commissioned  him 
to  purchase  real  property  for  her  in  the  city 
of  Seattle  and  elsewhere ;  that  in  negotiating 
such  purchases  he  caused  a  portion  of  the  ti- 
tles to  be  conveyed  to  respondent,  a  portion 
to  respondent  and  appellant  and  a  portion 
to  appellant  alone ;  that  he  caused  the  deeds 
to  himself  to  be  so  executed  for  the  purpose 
of  defrauding  her  out  of  her  separate  proper- 
ty rights ;  that  he  did  so  without  her  knowl- 
edge or  consent ;  that  he  had  kept  her  In  ig- 
norance of  his  actions  in  that  regard;  and 
that  she  was  entitled  to  have  all  of  such  real 
estate  adjudged  and  decreed  to  be  her  sepa- 
rate property.  In  the  complaint  in  cause  No. 
58,148  the  appellant,  after  pleading  an  aban- 
donment of  himself  by  his  wife,  alleged  that 
at  the  time  of  his  marriage  she  had  a  sepa- 
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rate  estate  valued  at  $100,000;  that  he  was 
then  possessed  of  about  $3,000;  that  imme- 
diately preceding  their  marriage  It  was  agreed 
between  them,  In  consideration  of  snch  con- 
templated marriage,  that  he  should  handle 
and  Invest  her  money  so  as  not  to  Impair  her 
capital ;  that  all  profits  therefrom  should  be- 
come his  separate  property;  that  after  their 
marriage  they  removed  from  the  state  of  Il- 
linois to  the  state  of  Washington,  where  a 
subsequent  agreement  was  made,  whereby  ap- 
pellant released  and  surrendered  his  right 
to  Invest  and  handle  all  of  respondent's  prop- 
erty; that  In  consideration  thereof  respond- 
ent agreed  to  advance  money  to  appellant 
from  time  to  tune,  In  an  amount  not  to  ex- 
ceed $30,000  for  investment  in  veal  estate, 
which  should  become  appellant's  separate 
property;  that  in  pursuance  of  such  agree- 
ment, respondent  advanced  about  $27,000, 
which  appellant  invested  In  certain  real  es- 
tate described  hi  his  complaint ;  that  he  also 
Invested  $1,600  of  his  own  funds  In  the  same 
real  estate;  that  he  had  contributed  all  his 
time  and  attention,  for  the  period  of  five 
years,  from  the  date  of  their  marriage  until 
their  separation  in  1006,  to  making  and  car- 
ing for  such  Investments;  that  the  respond- 
ent Mary  Kolbe  claimed  the  real  estate  so 
purchased  to  be  her  separate  property,  but 
that  a  large  portion  of  It  was  his  separate 
property. 

The  principal  Issue  as  to  the  real  estate 
purchased  was  whether  it  was  community 
property,  the  separate  property  of  Mary  Kol- 
be, or  in  part  the  separate  property  of  B.  R. 
Kolbe.  The  trial  judge  found  that  Mary 
Kolbe  had  from  time  to  time  advanced  $38,- 
840  in  cash  to  appellant;  that  he  had  used 
$30,000  in  purchasing  various  tracts  of  real 
estate  mentioned  In  the  pleadings;  that  the 
property  so  purchased  had  advanced  $30,000 
In  valne;  that  It  was  the  separate  property 
of  Mary  Kolbe;  that  after  a  separation  of 
the  parties,  which  occurred  in  1906,  B.  R. 
Kolbe  had  acquired  In  his  own  name  spelled 
Inversely,  and  describing  himself  as  a  bache- 
lor (but  with  funds  In  which  some  money  pos- 
sessed by  him  before  his  marriage  was  Inter- 
mingled with  money  belonging  to  the  wife), 
certain  tracts  of  land  In  King  county,  which 
became  community  property;  that  the  value 
of  such  community  property  so  purchased 
by  the  appellant  subsequent  to  the  separation 
was  $3,000;  and  that  no  agreement  was 
made  by  Mary  Kolbe,  either  before  or  after 
her  marriage  to  appellant,  that  any  portion 
of  her  separate  property  should  be  invested 
by,  and  become  the  separate  property  of,  her 
husband.  Upon  these  and  other  findings  not 
necessary  to  be  here  repeated,  but  all  of 
which  are  sustained  by  the  evidence,  the 
trial  judge  granted  the  appellant  B.  R.  Kol- 
be a  decree  of  divorce,  and  awarded  him  real 
estate  In  King,  Ohehalls,  and  Jefferson  coun- 
ties, the  total  value  of  which,  according  to 
his  own  evidence,  was  approximately  $23,- 
000.  The  remainder  of  all  the  property,  both 


real  estate  and  personal,  of  the  total  value  df 
$92,000,  was  awarded  to  respondent 

Appellant  first  contends  that  the  trial  judge 
erred  in  finding  and  holding  that  the  proper- 
ty purchased  by  bun  with  funds  advanced  by 
his  wife,  Mary  Kolbe,  was  her  separate  es- 
tate. We  think  this  finding  was  sustained  by 
the  clear  preponderance  of  the  evidence.  Ap- 
pellant's principal  contention  Is  that  a  just 
and  equitable  division  of  the  property  has 
not  been  made.  It  Is  In  support  of  this  con- 
tention that  he  insists  that  a  large  portion 
of  the  real  estate,  purchased  by  him  under 
his  agreement  with  his  wife,  became  his  sepa- 
rate property.  He  also  Insists  that  he  gave 
bis  entire  time  and  attention,  for  the  period 
of  five  years,  to  an  investigation  of  real  es- 
tate values,  to  making  investments,  and  to 
caring  for  the  same,  and  that  he  is  entitled 
to  a  greater  allowance  than  has  been  award- 
ed to  blm  by  the  trial  judge.  The  evidence 
shows  that,  at  the  tune  of  his  marriage, 
which  occurred  In  1901,  he  was  about  30 
years  of  age,  and  possessed  of  about  $2,000 
In  cash;  that  the  respondent  was  then  a 
widow,  about  15  years  his  senior;  that  she 
had  a  family  of  six  or  seven  children;  that 
appellant  and  respondent  have  no  children; 
that  respondent  was  possessed  of  an  estate 
which  she  had  inherited  from  her  former 
husband,  at  a  valuation  of  $100,000,  but  that 
its  actual  value  was  only  $70,000 ;  that  since 
his  marriage  appellant  has  earned  only  $300 
as  the  result  of  his  individual  work;  that, 
aside  from  making  Investments  for  his  wife, 
he  has  engaged  in  no  occupation  or  employ- 
ment; that  he  has  been  supported  by  re- 
spondent, she  paying  all  living  expenses; 
and  that,  aside  from  a  small  portion  of  the 
$300  earned  by  him,  and  his  services  in  mak- 
ing Investments,  he  has  contributed  nothing 
whatever  to  the  support  of  respondent  or  her 
family.  As  shown  by  appellant's  own  evi- 
dence, the  real  estate  awarded  to  him  is  of 
the  value  of  $23,000,  while  that  awarded  to 
respondent  Is  of  the  value  of  $71,000.  True, 
the  evidence  further  shows  that  respondent 
holds,  as  separate  personal  property,  cash 
and  securities  to  the  value  of  $21,000,  which 
were  also  awarded  to  her,  making  her  a  to- 
tal apportionment  of  about  $92,000,  based  on 
appellant's  valuation.  Section  5723,  Ballln- 
ger's  Ann.  Codes  &  St  (section  4637,  Pierce's 
Code),  provides  that:  "In  granting  a  di- 
vorce, the  court  shall  also  make  such  dispo- 
sition of  the  property  of  the  parties  as  shall 
appear  just  and  equitable,  having  regard  to 
the  respective  merits  of  the  parties,  and  to 
the  condition  In  which  they  will  be  left  by 
such  divorce,  and  to  the  party  through  whom 
the  property  was  acquired.  *  *  •"  This 
section  fixes  no  arbitrary  rule  to  be  followed 
In  making  a  disposition  of  property  In  an  ac- 
tion for  divorce.  Under  its  terms  the  method 
of  division  to  be  adopted  must  In  each  case, 
rest  within  the  sound  discretion  of  the  trial 
judge,  who  sees  the  parties,  hears  them  testi- 
fy, and  is  in  a  favorable  position  for  observ- 
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ing  and  understanding  their  respective  mer- 
its and  needs.  This  court  will  not  upon  re- 
view Interfere  with  a  disposition  of  proper- 
ty in  such  an  action,  unless  It  manifestly  ap- 
pears, from  the  entire  record,  that  injustice 
has  been  done,  or  that  the  trial  court  has 
abused  its  discretion.  After  a  careful  exami- 
nation of  all  the  evidence  we  are  unable  to 
conclude  that  any  Injustice  has  been  done 
to  appellant,  or  that  the  trial  Judge  has  abus- 
ed his  discretion  in  this  action.  When  ap- 
pellant married  respondent  he  was  a  young 
man  of  excellent  education,  of  good  health, 
able  to  work,  and  had  about  $2,000  In  cash, 
while  the  respondent  was  seized  of  an  estate 
of  the  value  of  $70,000.  As  a  result  of  the 
decree  of  the  trial  court,  he  Is  now  awarded 
an  estate  of  the  value  of  $23,000,  while  the 
respondent,  who  has  for  five  years  provided 
all'  his  living  expenses,  is  awarded  an  estate 
of  the  value  of  $92,000,  and  these  values  are 
based  on  appellant's  evidence.  Considering 
the  respective  merits  of  the  parties,  the  con- 
dition in  which  they  are  left,  and  the  par- 
ty through  whom  the  property  was  originally 
acquired,  we  fall  to  see  how  the  appellant 
has  any  Just  cause  of  complaint.  Prom  our 
view  of  the  evidence  and  all  the  circumstan- 
ces, we  conclude  that  the  trial  judge  has 
provided  for  the  appellant  In  a  most  liberal 
manner. 
The  Judgment  Is  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur.  MOUNT  and  ROOT, 
JJ.,  not  sitting. 

RICE  v.  HARTFORD  INS.  CO. 

(Supreme  Court  of  Washington.    Sept.  15, 
1908.) 

Insurance— Fobfeitubi!  of  Policy  —  Otheb 

Insurance. 

A  provision  In  a  fire  policy  that  the  entire 
policy,  unless  otherwise  provided  by  agreement 
indorsed  therein  or  added  thereto,  should  be 
void  if  insured  then  had  or  should  thereafter 
make  or  procure  any  other  contract  of  insur- 
ance on  property  covered  by  the  policy  was 
valid,  and  a  violation  of  the  condition  by  the 
insured,  though  in  ignorance  of  the  provision, 
avoided  the  policy. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  856,  858.] 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; Geo.  A.  Joiner,  Judge. 

Action  by  John  Rice  against  the  Hartford 
Insurance  Company  on  a  fire  policy.  Judg- 
ment of  dismissal,  and  plaintiff  appeals.  Af- 
firmed. 

Howard  Seabury  and  Smith  &  Brawley, 
for  appellant.  Granger  &  Magill,  for  respond- 
ent. 

i 

FULLERTON,  J.  The  respondent,  on  De- 
cember 21,  1905,  issued  Its  policy  of  Insur- 
ance to  the  appellant,  whereby  it  insured  the 
appellant's  dwelling  house  and  the  furniture 
therein  In  the  sum  of  $350  against  loss  by 


Are  for  a  period  of  three  years.  The  policy 
contained  the  following  clause  "This  en- 
tire policy,  unless  otherwise  provided  by 
agreement  Indorsed  herein  or  added  hereto, 
shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract 
of  Insurance,  whether  valid  or  not,  on  prop- 
erty covered  In  whole  or  in  part  by  this 
policy."  The  policy  was  procured  by  the 
appellant  through  an  agent  of  the  respond- 
ent company  residing  at  the  appellant's  home 
town,  and  when  written  was  left  with  the 
agent  for  safe-keeping.  The  appellant  did 
not  examine  the  policy  after  Its  Issuance,  and 
had  no  actual  knowledge  that  It  contained 
the  clause  above  cited.  The  arrangement 
for  safe-keeping  the  policy,  however,  was  be- 
tween the  agent  individually  and  the  appel- 
lant, and  could  have  been  seen  by  the  ap- 
pellant at  any  time,  had  he  so  desired.  On 
May  15,  1906,  the  appellant,  being  still  In 
ignorance  of  this  condition  of  the  policy,  and 
in  ignorance  of  any  custom  of  Insurance 
companies  to  place  such  a  clause  In  their 
policies,  applied  orally  and  obtained  Insur- 
ance In  the  sum  of  $500  from  another  Insur- 
ance company,  on  the  property  described  In 
the  policy  In  suit  Thereafter  the  dwelling 
house  and  its  contents  were  totally  destroy- 
ed by  fire,  without  fault  on  the  part  of  the 
appellant,  resulting  In  a  loss  to  him  far  in 
excess  of  the  amount  of  the  Insurance  In 
both  of  the  policies.  This  action  was  brought 
to  recover  upon  the  insurance  policy  first 
mentioned.  The  trial  court  held,  on  the 
foregoing  facts  appearing,  that  the  policy  was 
void,  and  entered  judgment  dismissing  the 
action. 

The  only  question  presented  on  this  ap- 
peal Is  whether  the  policy  was  avoided  by  the 
fact  that  the  respondent  procured  additional 
insurance  without  the  consent  of  the  appel- 
lant Indorsed  on  or  added  to  the  policy.  The 
appellant  concedes  that  the  great  weight,  if 
not  the  entire  current,  of  autliority  in  other 
Jurisdictions  Is  against  him,  but  he  argues 
that  this  court  has  adopted  a  more  liberal 
rule  of  construction  with  reference  to  Insur- 
ance contracts  than  that  generally  maintain- 
ed, and  that  the  spirit  of  the  cases  from  the 
court,  although  not  directly  In  point,  penult 
a  recovery  In  this  case.  The  cases  referred 
to  are  Hart  v.  Niagara  Fire  Ins.  Co.,  9  Wash. 
620,  38  Pac.  213,  27  L.  R  A.  86,  Dooly  v. 
Hanover  Fire  Insurance  Company,  16  Wash. 
155,  47  Pac.  507,  58  Am.  St.  Rep.  26,  Pioneer, 
etc.,  Loan  Co.  v.  Providence,  etc.,  Co.,  17 
Wash.  175,  49  Pac.  231,  38  L.  R  A.  897,  and 
Neher  v.  Western  Assurance  Co.,  40  Wash. 
157,  82  Pac.  166.  But  these  cases,  an  ex- 
amination of  them  will  disclose,  are  cases 
In  which  the  Insurance  companies  accepted 
the  premiums  paid  by  the  applicant,  and 
then,  without  notice  to  him,  issued  a  policy 
void  in  Its  inception,  If  the  terms  of  the 
policy  delivered  were  to  be  given  force  and 
effect  The  applicant  not  only  got  nothing 
for  the  premium  paid,  but  the  act  of  the 
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company  tended  to  deceive  him,  and  mislead 
him  into  the  belief  that  he  had  insurance  up- 
on his  property  when  in  fact  he  had  none. 
The  court  did  not  hold  that  the  insurance 
company  could  not  make  valid  conditions 
such  as  were  there  held  not  binding  upon  the 
insured.  It  was  the  manner  in  whicb  they 
were  made  that  led  the  court  to  repudiate 
them,  not  any  inherent  vice  in  the  conditions 
themselves.  But  In  this  case  there  was.no 
deceit,  fraud,  or  misrepresentation  of  any 
kind.  The  policy  attached  at  the  time  of  Its 
issuance,  and  would  have  remained  a  valid 
obligation  of  the  company  had  the  appellant 
not  violated  Its  conditions.  It  is  true  he 
violated  the  conditions  of  the  policy  inno- 
cently, and  in  Ignorance  of  tbem,  but  bis 
ignorance  was  his  own  fault,  and  was  not  In 
any  manner  Induced  by  the  action  of  the 
insurance  company.  These  considerations 
bring  the  case  within  the  rule  of  Jump  v. 
North  British,  etc.,  Ins.  Co.,  44  Wash.  596, 
87  Pac.  928,  rather  than  the  rule  of  the 
cases  above  cited. 
The  judgment  is  affirmed. 

HADLEY,  O.  J.,  and  MOUNT  and  ROOT, 
JJ„  concur. 


PETERSON  et  al.  v.  BARRY. 
(Supreme  Court  of  Washington.    Sept  16, 
1908.) 

Appeal  and  Ebbob  —  Harmless  Ebbob  — 
ovebbulino  demubbeb  to  complaint. 
It  was  not  prejudicial  error  to  overrule  a 
demurrer  to  a  complaint  in  replevin,  though  the 
complaint  did  not  allege  that  the  property  was 
located  in  the  county  where  suit  was  brought, 
where  defendant  did  not  stand  upon  the  demur- 
rer, and  where,  so  far  as  the  record  discloses, 
the  jurisdictional  and  other  facts  omitted  from 
the  complaint  were  established  at  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§4098-4105.] 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty; John  B.  Yakey,  Judge. 

Action  by  J.  A.  Peterson  and  another  against 
Charles  H.  Barry.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

James  W.  Bryan,  for  appellant.  B.  B. 
Crawford,  for  respondents. 

• 

MOUNT,  J.  This  action  was  brought  to 
recover  the  possession  of  certain  personal 
property  or  Its  value.  The  case  was  tried 
upon  its  merits  to  the  court  and  a  jury,  and 
upon  such  trial  a  verdict  was  rendered  in 
favor  of  the  plaintiffs,  and  judgment  followed 
for  $341.  The  defendant  appeals. 

There  Is  no  statement  of  facts.  The  appel- 
lant relies  entirely  upon  technical  objections. 
His  principal  point  Is  that  the  court  erred  In 
overruling  his  demurrer  to  the  complaint. 
This  point  is  the  only  one  which  we  deem  of 
sufficient  merit  to  Justify  consideration.  The 
complaint  alleges  that  the  plaintiffs  "are  the 
owners,  and  entitled  to  the  Immediate  posses- 
sion of  certain  goods  and  chattels  of  the  value 


In  cash  of  $525.22,  which  personal  property  Is 
more  fully  described  and  valued  In  Exhibit 
A,  attached  to  plaintiffs'  affidavit  In  replevin 
filed  In  this  action;  that  defendant  wrong- 
fully retains  said  goods  and  chattels  from  the 
possession  of  plaintiffs,  and  has  so  detained 
them  ever  since  the  month  of.  September,  A. 
D.  1905,  due  demand  being  made  therefor,  to 
the  damage  of  plaintiff  in  the  sum  of  $200." 
The  demurrer  to  this  complaint  was  upon 
the  grounds  that  it  failed  to  state  a  cause  of 
action,  and  that  the  court  Is  not  shown  there- 
by to  have  jurisdiction  over  the  subject-mat- 
ter. The  demurrer  was  submitted  without 
argument,  and  was  overruled,  and  appellant 
then  answered,  making  general  denials.  It 
Is  argued  that  the  complaint  Is  fatally  de- 
fective, because  It  contains  "(1)  no  allegation 
of  demand ;  (2)  no  allegation  of  ownership  at 
the  time  of  demand ;  (3)  no  description  of  the 
goods ;  and  (4)  no  allegation  of  venue."  It  is 
true  the  complaint  contains  no  allegation 
showing  that  the  property  was  at  that  time 
located  In  Kitsap  county,  where  the  action 
was  brought,  and  it  is  also  the  law  that  the 
court  would  have  no  jurisdiction  over  the 
subject-matter  unless  the  property  was  with- 
in the  Jurisdiction  of  the  court.  But  the  ap- 
pellant did  not  stand  upon  his  demurrer.  The 
jurisdictional  facts  could  have  been  proved 
at  the  trial,  and,  for  aught  that  appears  here, 
that  fact  and  all  other  necessary  facts  omit- 
ted from  the  complaint  were  fully  established 
by  proofs  at  the  trial.  This  court  said,  in 
Green  v.  Tldball.  26  Wash.  838,  67  Pac.  84,  55 
L.  R.  A.  879 :  "The  statute  directs  us  to  dis- 
regard any  error  or  defect  which  does  not  af- 
fect a  substantial  right  of  the  adverse  party 
(Balllnger's  Ann.  Codes  &  St.  §  4957  [Pierce's 
Code,  §  428]),  and  to  determine  all  causes 
upon  the  merits  thereof,  disregarding  all  tech- 
nicalities, and  to  consider  all  amendments 
which  could  have  been  made  as  made  (section 
6535).  When,  therefore,  a  cause  has  been 
tried  upon  Its  merits  as  if  upon  pleadings 
sufficient  In  form  and  substance,  In  which 
the  complaining  party  has  not  been  misled, 
and  has  had  full  opportunity  to  present  his 
case,  some  substantial  wrong — some  failure 
on  the  part  of  his  adversary  to  aver  or  prove 
a  material  matter  necessary,  on  his  part,  to 
be  averred  and  proven  In  order  to  entitle  him 
to  recover — must  be  shown  before  this  court 
is  warranted  in  reversing  and  remanding  a 
cause  for  a  new  trial.  A  mere  defect  In  plead- 
ing Is  not  such  a  cause.  It  must  not  only  be 
defective,  but  must  have  operated  to  the  sub- 
stantial Injury  of  the  complainant,  before 
that  result  can  follow."  In  Orltman  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.,  41  Wash. 
77,  83  Pac.  6,  we  followed  this  rule,  and  add- 
ed :  "The  same  reasoning  would  prevent  this 
court  from  dismissing  the  case  after  trial, 
even  though  the  demurrer  should  have  been 
sustained  in  the  first  Instance."  This  rule 
has  been  followed  In  other  cases.  Richard- 
son v.  Moore,  80  Wash.  406,  71  Pac  18 ;  Irby 
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v.  Phillips,  40  Wash.  618,  82  Pac.  931 ;  Lang 
v.  Crescent  Coal  Company,  44  Wash.  267,  87 
Pac.  261 ;  Hester  v.  Stlne,  46  Wash.  469,  90 
Pac.  594.  The  appellant  In  this  case  does  not 
appear  to  have  been  misled  in  any  particular. 
He  had  a  fall  opportunity  to  present  the  mer- 
its of  his  case  to  the  court  and  the  Jury,  and 
we  have  no  doubt  that,  if  any  jurisdictional 
or  other  fact  necessary  to  the  respondents' 
cause  was  not  fully  established  at  the  trial, 
the  record  would  be  here  to  show  the  error. 

No  prejudicial  error  appears  here,  and  the 
judgment  must  therefore  be  affirmed. 

HADLET,  a  J.,  and  CROW  and  FULLER- 
TON,  JJ.,  concur.  RUDKIN  and  ROOT,  JJ., 
took  no  part 


SQUIRES  et  ux.  v.  HIGGINSON  et  al. 
(BOWES,  Intervener). 

(Supreme  Court  of  Washington.    Sept.  16, 
1908.) 

Deedb—  Fraud— Evidence. 

Defendant  H.  owned  a  city  lot  which  he 
had  not  seen,  and  on  which  he  had  paid  no 
taxes  for  many  years.  A  tax  title  having  been 
secured  by  complainants  on  the  property,  they, 
having  placed  improvements  thereon  to  the 
value  of  $1,400,  and  paid  additional  taxes, 
brought  suit  to  quiet  their  title,  whereupon  de- 
fendant B.,  having  discovered  that  the  tax  title 
was  void,  wrote  H.  that  he  had  lost  his  title 
by  tax  sale,  and  offered  him  $25  for  a  quit- 
claim deed  to  clear  the  title.  H.  met  B.  in  the 
city  where  the  lot  was  located,  but,  without 
looking  at  it,  knowing  its  value,  or  -  the  pen- 
dency of  complainants  action,  on  being  told  by 
B.  that  he  (H.)  had  lost  his  title,  and  that  B. 
was  the  owner  of  the  tax  title,  that  the  prop- 
erty was  unimproved  and  of  little  value,  exe- 
cuted a  quitclaim  deed  to  B.  for  $40,  relying  on 
B.'s  statements.  B.  thereupon  filed  his  appli- 
cation to  intervene  in  complainants'  suit,  which 
he  was  allowed  to  do.  Held  that  B.'s  deed 
was  procured  by  fraud,  for  which  H.  was  en- 
titled to  have  the  same  vacated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  81  177,  178.] 

Appeal  from  Superior  Court,  King  County; 
John  B.  Yakey,  Judge. 

Action  by  C.  H.  Squires  and  wife  against 
James  Hlgginson,  in  which  Thomas  Bowes 
Intervened,  claiming  title  to  the  land  in  con- 
troversy under  a  quitclaim  deed  from  defend- 
ant Hlgginson,  which  the  latter  sought  to 
have  set  aside  as  obtained  by  fraud.  From 
a  decree  granting  such  relief  on  terms,  and 
quieting  the  title  of  defendant  Hlgginson 
against  complainants  on  payment  of  $1,526, 
Bowes  appeals.  Affirmed. 

F.  R,  Conway,  for  appellant.  Todd,  Wil- 
son &  Thorgrimson,  for  respondents. . 

MOUNT,  J.  The  plaintiffs  brought  this 
action  to  quiet  title  to  a  certain  lot  in  Bal- 
lard in  King  county.  They  allege  title  in 
themselves  through  a  delinquent-  tax  foreclo- 
sure and  sale.  The  intervener,  Bowes,  was 
allowed  to  intervene  In  the  action,  and  he  de- 
nied the  alleged  claim  of  title  of  the  plain- 


tiffs, and  set  up  title  In  himself  by  reason  of 
a  quitclaim  deed  from  the  defendant  Hlggin- 
son. Hlgginson  denied  the  alleged  title  in 
the  plaintiffs  and  In  the  intervener  Bowes, 
and  alleged  the  Invalidity  of  the  tax  sale  un- 
der which  the  plaintiffs  claimed,  and  alleged 
that  the  quitclaim  deed  executed  by  him  to 
Bowes  was  acquired  by  fraud  and  deceit,* 
and  was  therefore  void.  He  alleged  title  to 
the  lot  In  himself,  and  prayed  that  his  title 
be  quieted.  At  the  trial,  which  was  had  to 
the  court  without  a  jury,  it  was  conceded 
that  the  tax  foreclosure  under  which  the 
plaintiffs  claimed  was  void,  and  It  was  stip- 
ulated between  the  plaintiffs  and  the  de- 
fendant Hlgginson  that  the  plaintiffs  had 
placed  betterments  upon  the  property  after 
July,  1903,  to  the  value  of  $1,400,  and  had 
paid  taxes  thereon  amounting  to  $125.  The 
court  found,  that  the  Intervener,  Bowes,  had 
acquired  title  from  the  defendant  Hlgginson 
by  fraud  and  deceit,  and  a  judgment  was  en- 
tered to  the  effect  that  the  defendant  should 
have  his  title  quieted,  against  the  plaintiffs, 
upon  the  payment  of  $1,525  by  defendant  to 
plaintiffs  for  betterments  and  taxes,  and  that 
the  quitclaim  deed  from  defendant  to  the  in- 
tervener be  canceled  and  set  aside  upon  the 
return  of  $40,  paid  by  the  intervener  to  the 
defendant  Hlgginson  as  a  consideration  for 
the  deed,  and  that  title  to  the  lot  be  quieted 
in  the  defendant  The  intervener  Bowes  only 
has  appealed. 

He  alleges  several  errors,  but  the  only  one 
we  need  to  consider  is  whether  the  court  err- 
ed In  finding  that  the  quitclaim  deed  under 
which  be  claims  was  obtained  by  fraud  and 
deceit  The  facts  are,  in  substance,  these: 
The  defendant  Hlgginson  acquired  title  to 
the  property  in  the  year  1881.  The  following 
year  he  left  Seattle,  and  went  to  Abbotsford, 
In  British  Columbia,  where  he  has  ever  since 
resided.  He  permitted  the  taxes  to  become 
delinquent  upon  the  lot  In  the  year  1901 
one  Newcomer  purchased  a  certificate  of  de- 
linquency against  the  lot  and  proceeded  to 
foreclose  the  same.  The  action  was  prose- 
cuted to  judgment  and  sale.  The  judgment 
and  sale  were  void  because  the  summons  was 
insufficient  to  give  the  court  jurisdiction.  In 
January,  1907,  the  plaintiffs  brought  this 
action  to  quiet  title.  The* intervener  about 
that  time  learned  of  this  action,  and  of  the 
defects  In  plaintiffs'  title,  and  of  the  value 
of  the  property,  which  at  that  time  was 
about  $2,200.  Bowes  then  wrote  a  letter  to 
defendant  Hlgginson  at  Abbotsford,  In  Brit- 
ish Columbia,  stating  that  Hlgginson  had 
lost  his  title  to  the  lot  by  reason  of  foreclo- 
sure proceedings  for  delinquent  taxes,  and 
made  an  offer  of  $25  for  a  quitclaim  deed  to 
clear  up  the  title.  Hlgginson  then  came  to 
Seattle,  and,  without  looking  at  the  lot  know- 
ing its  value,  or  knowing  of  the  pendency 
of  the  action,  saw  Bowes,  who  told  him  that 
he  had  lost  his  title;  that  he  (Bowes)  was 
the  owner  of  the  tax  title;  that  the  property 
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was  unimproved  and  of  very  little  value; 
that,  in  order  to  avoid  a  lawsuit  to  clear  up 
his  title,  he  would  give  Higginson  $35  for  a 
quitclaim  deed,  $10  being  for  Higginson's 
railroad  fare  from  British  Columbia  to  Se- 
attle. Higginson  had  not  seen  the  property 
for  about  16  years.  He  knew  nothing  of  its 
value  or  the  improvements  thereon,  and  be- 
lieved it  had  been  sold  for  taxes,  because  he 
had  paid  no  taxes  since  about  1895.  Being  in 
ignorance  of  the  facts,  he  believed  and  relied 
upon  the  statements  made  to  him  by  Bowes, 
and  executed  a  quitclaim  deed  to  Bowes,  the 
deed  naming  the  consideration  as  $40,  $5  hav- 
ing been  paid  for  preparing  the  deed.  Hig- 
ginson testified  that  he  did  not  intend  to,  and 
would  not,  have  executed  a  deed  to  any  one 
but  the  holder  of  the  tax  title,  and  did  so 
for  the  purpose  of  clearing  up  the  title  in 
the  bands  of  the  purchaser  at  the  tax  sale. 
Upon  receipt  of  the  quitclaim  deed  from  Hig- 
ginson Bowes  filed  his  application,  and  was 
allowed  to  intervene  in  this  action  before 
Higginson  knew  of  the  suit 

It  is  claimed  by  the  appellant  that  he  and 
the  defendant  Higginson  were  dealing  at 
arm's  length,  and  that  the  latter  therefore 
had  no  right  to  rely  on  his  statements  or  rep- 
resentations. But  we  think  the  court  was 
clearly  right  In  setting  aside  the  deed.  Hig- 
ginson was  unacquainted  with  the  lot,  or  its 
value,  or  the  condition  of  the  title.  He  be- 
lieved he  had  lost  the  title  through  tax 
foreclosure  proceedings,  and  that  Bowes  was 
the  holder  of  the  tax  title.  It  Is  true  he 
might  have  learned  the  value  of  the  lot,  and 
the  fact  that  it  had  been  improved,  by  go- 
ing and  looking  at  it,  and  he  might  have  ex- 
amined the  record  and  learned  that  the  tax 
foreclosure  was  void.  But  he  was  not  a 
lawyer;  he  was  a  farmer,  and  In  all  proba- 
bility, with  an  examination  of  the  record, 
he  would  have  acquired  no  knowledge  of  the 
validity  of  the  tax  sale.  Bowes  knew  all 
about  it.  He  was  engaged  in  purchasing  tax 
titles.  He  knew  of  defendant's  Ignorance, 
and  misrepresented  all  the  facts  to  him; 
particularly  be  misrepresented  that  he  was 
the  holder  of  the  tax  title,  on  account  of 
which  defendant  Higginson  executed  the 
deed.  Bowes  took  advantage  of  his  own 
knowledge  and  of  defendant's  ignorance,  and 
misrepresented  the  facts,  and  thereby  induced 
defendant  to  accept  $40  for  property,  at 
that  time  worth  $700  without  the  Improve- 
ments. We  think  It  cannot  be  held,  under 
these  circumstances,  that  the  parties  here 
were  dealing  at  arm's  length,  or  that  Hig- 
ginson might  not  rely  upon  appellant's  rep- 
resentations. The  appellant  acquired  the 
deed  by  deceit  and  fraud,  and  for  an  inade- 
quate consideration. 

The  judgment  appears  to  be  right,  and  Is 
therefore  affirmed. 

HADLEY,  O.  J.,  and  CROW  and  ROOT, 
JJ.,  concur. 
97  P.— 16 


O'BRYAN  v.  AMERICAN  INV.  &  IMP.  CO. 
et  al. 

(Supreme  Court  of   Washington.     Sept.  16, 
1908.) 

1.  Judgment— Entry— Correction. 

Where  a  judge's  minutes  correctly  express 
his  iutent  to  dismiss  an  action  "without  preju- 
dice," a  judgment  entry  reciting  a  "dismissal" 
should  be  amended  to  conform  to  that  intent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  599.] 

2.  Same— Practice. 

A  judgment  defendant  may  have  the  judg- 
ment modified  under  Ballinger s  Ann.  Codes  & 
St.  |  4953  (Pierce's  Code.  $  424),  providing  for 
the  amendment  of  proceedings,  etc..  though  the 
application  be  made  by  petition  under  the  prac- 
tice outlined  in  chapter  17.  tit.  28.  §§  5153-3102, 
Bellinger's  Ann.  Codes  &  St.  (Pierce's  Code, 
fS  1033-1042),  providing  for  the  vacation  and 
modification  of  judgments. 

3.  Same— Right  to  Mooift  Judgment. 

The  superior  court  has  inherent  power,  in- 
dependent  of  statute,  to  so  modify  its  judgment' 
entry  as  to  make  it  conform  to  the  judgment  ac- 
tually rendered  at  any  time,  when  to  do  so  will 
not  affect  substantial  rights  of  innocent  third 
persons. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  9  596.] 

4.  Appeal  and  Ebrob— Review— Discretion 
op  Court. 

Though,  where  an  application  to  modify  a 
judgment  is  addressed  to  the  trial  court's  dis- 
cretion, the  court's  order  will  be  corrected  on 
appeal  for  manifest  abuse  only,  no  discretion  is 
involved  in  the  correction  of  an  entry  which 
concededly  does  not  speak  the  court's  judgment. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  Clark  O'Bryan  against  the  Amer- 
ican Investment  &  Improvement  Company 
and  others.  From  the  judgment,  plaintiff 
appeals.    Reversed  and  remanded. 

Geo.  McKay  and  Alfred  E.  Hodgson,  for 
appellant.  Hammond  &  Hammond,  Blaine, 
Tucker  &  Hyland,  and  Walker  &  Munn,  for 
respondents. 

FULLERTON,  J.  The  appellant,  as  a 
stockholder  of  the  respondent  corporation, 
began  this  action  on  behalf  of  himself  and 
all  other  stockholders  similarly  situated  who 
might  come  Into  the  action  to  set  aside  cer- 
tain deeds  to  real  property  purported  to 
have  been  executed  by  the  corporation  to  the 
defendant  D.  H.  Lee,  and  from  Lee  to  de- 
fendant Whalley,  and  for  a  reconveyance 
of  the  property  to  the  corporation;  also,  to 
require  an  accounting  from  Lee  and  other 
officers  of  the  corporation  of  the  property  of 
the  corporation,  and  for  the  appointment 
of  a  receiver  to  take  charge  of  the  affairs  of 
the  corporation,  and  for  general  relief.  D. 
H.  Lee  and  the  corporation  made  answer  to 
the  complaint  containing  both  denials  and 
new  matter.  To  the  new  matter  a  reply  was 
filed.  Whether  any  others  of  the  defend- 
ants made  answer  the  record  brought  to  this 
court  does  not  show.  Subsequently  a  hear- 
ing was  had  before  the  court  and  an  order 
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made  which  the  clerk  recorded  in  his  minute 
book,  under  date  of  October  8,  1907,  in  the 
following  language:  "Defendant's  motion 
to  cancel  and  discharge  lis  pendens  is  denied. 
The  court  directs  dismissal  of  the  action  as 
to  defendant  company  without  prejudice." 
On  October  23,  1907,  the  following  order  was 
filed  and  entered:  "The  above-entitled  action 
having  come  on  duly  and  regularly  for  hear- 
ing and  trial  in  open  court  this  5th  day  of 
September,  1907,  the  plaintiff  appearing  in 
person  and  by  Messrs.  Sachs  &  Hale,  his  at- 
torneys, the  defendant  W.  W.  Whipple,  ap- 
pearing by  Messrs.  Holcomb  &  Klrkpatrick, 
his  attorneys,  and  the  defendants  American 
Investment  &  Improvement  Company  and  D. 
H.  Lee,  appearing  in  person  and  by  their 
attorneys,  Messrs.  Hammond  &  Hammond 
and  Messrs.  Blaine,  Tucker  &  Hyland,  and 
the  court  having  heard  the  evidence  of  the 
respective  witnesses  and  the  argument  of 
counsel,  said  action  having  been  finally  sub- 
mitted to  the  court  and  the  court  being  fully 
advised  in  the  premises:  Now,  therefore,  it 
is  considered,  ordered,  adjudged,  and  decreed 
that  the  above-entitled  action  be,  and  the 
same  hereby  Is,  dismissed  and  that  the  de- 
fendants, American  Investment  &  Improve- 
ment Company,  and  D.  H.  Lee,  are  entitled 
to  recover  their  costs  of  and  from  the  plain- 
tiff herein.  Done  in  open  court  this  23d  day 
of  October,  1907.  R  B.  Albertson,  Judge. 
To  all  of  which  plaintiff  by  his  counsel,  and 
the  defendant  W.  W.  Whipple,  by  his  coun- 
sel, excepted  and  said  exceptions  are  hereby 
allowed.  R.  B.  Albertson.  Judge.  O.  K.  as 
to  form,  Sachs  &  Hale."  On  February  4, 
1908,  the  appellant  appeared  by  other  counsel 
who  had  been  theretofore  formally  substitut- 
ed and  petitioned  for  a  modification  of  the 
judgment  so  as  to  make  it  conform  to  what  he 
conceived  to  be  the  order  of  the  court  as 
recorded  in  the  minutes  of  the  clerk  under 
date  of  October  8, 1907.  Affidavits  in  support 
of  the  motion  were  filed  with  it  The  de- 
fendants opposed  the  motion,  filing  in  sup- 
port thereof  the  affidavit  of  one  of  their  at- 
torneys reciting  the  proceedings  had  at  the 
time  the  formal  order  of  dismissal  was  en- 
tered. At  the  hearing  the  court  declined  to 
modify  the  Judgment,  and  the  plaintiff  ap- 
peals. 

That  it  was  the  intention  of  the  trial  court 
to  dismiss  the  pending  action  without  preju- 
dice to  the  right  of  the  plaintiff  to  institute 
another  for  the  same  cause  seems  to  be 
agreed  by  all  of  the  parties  and  by  the  trial 
judge  as  well.  We  can  see  no  reason  there- 
fore why  the  judgment  entry  should  not  be 
amended  so  as  to  make  it  conform  to  that 
intent.  As  it  stands  now,  It  Is  at  best  doubt- 
ful whether  it  does  so,  and  it  is  not  to  the 
best  interest  of  litigants,  nor  is  it  the  policy 
of  the  law,  that  these  entries  be  left  uncer- 
tain as  to  their  meaning  when  it  is  within 
the  power  or  the  court  to  make  them  certain. 
It  is  suggested,  however,  that  the  application 


to  modify  is  made  under  the  provision  of 
chapter  17,  tit  28,  f |  5153-6132  (Bellinger's 
Ann.  Codes  &  St  [Pierce's  Code,  Sf  1033- 
1042]),  and  the  ground  recited  in  the  petition 
for  the  modification  of  the  Judgment  Is  not 
one  of  the  grounds  therein  enumerated.  But 
the  petition  states  a  ground  for  modification 
under  section  4953  (Pierce's  Code,  S  424),  and 
we  have  held  that  a  party  may  have  relief  un- 
der this  section,  even  though  the  application 
be  made  by  petition  pursuant  to  the  practice 
outlined  in  the  chapter  of  the  Code  above  cit- 
ed. Williams  v.  Breen,  25  Wash.  666,  66  Pac. 
103.  But  this  question  is  of  but  little  moment 
here.  The  superior  court  has  inherent  power,, 
independent  of  statute,  to  so  modify  Its  Judg- 
ment entry  as  to  make  it  conform  to  the 
judgment  actually  entered  at  any  time  when, 
to  do  so  will  not  affect  substantial  rights  of 
innocent  third  persons  who  have  acted  on! 
the  faith  of  the  entry. 

Again,  it  is  said  that  applications  to  modi- 
fy a  Judgment  are  addressed  to  the  sound 
discretion  of  the  trial  court,  and  its  order- 
made  therein  will  not  be  corrected  by  the 
appellate  court  except  for  manifest  abuse. 
This  is  true  no  doubt  where  the  application 
is  based  upon  a  ground  Involving  a  matter 
of  discretion,  but  no  discretion  is  involved  in 
the  correction  of  an  entry  which  conceded ly 
does  not  speak  the  judgment  of  the  court.. 
To  correct  such  an  order  is  an  Imperative 
duty  when  no  innocent  third  person  will 
suffer  thereby. 

The  judgment  appealed  from  is  reversed,, 
and  the  cause  remanded  to  correct  the  Judg- 
ment entry  In  accordance  with  the  application 
of  the  appellant 

HADLEY,  C.  J.,  and  CROW  and  RUDKIN, 
JJ„  concur.  ROOT  and  MOUNT,  JJ.,  not  sit- 
ting 


STATE  v.  FLETCHER. 

(Supreme  Court  of  Washington.    Sept  12, 
1908.) 

1.  Criminal  Law  —  Filing  of  Information 
—Time— Failure  to  File  in  Time— Burden 
of  Showing  Cause. 

Under  Pierce's  Code,  6  1530  (Ballinger'a 
Ann.  Codes  &  St.  §  6910),  providing  that  when 
a  person  has  been  held  to  answer,  if  an  informa- 
tion is  not  filed  against  him  within  30  days,  the 
court  must  order  the  prosecution  to  be  dismissed 
unless  good  cause  to  the  contrary  be  shown,  the 
harden  of  showing  good  cause  rests  upon  the 
prosecution. 

2.  Same— Appeal  —  Harmless  Error— Fail- 
ure to  File  Information  in  Time. 

Since  a  dismissal,  under  Pierce's  Code, 
1530  (Ballinger's  Ann.  Codes  &  St.  §  6910),  pro- 
viding that  when  a  person  is  held  to  answer,  if 
indictment  or  information  be  not  found  or  filed 
against  him  within  30  days,  the  court  must  or- 
der the  prosecution  dismissed,  unless  good  cause- 
to  the  contrary  is  shown,  does  not  operate  as  a. 
bar  to  another  prosecution,  and  a  discharge  won't* 
not  compel  the  prosecuting  officer  to  commence 
anew  before  a  committing  magistrate,  even  if  the 
trial  court  erred  in  failing  to  dismiss  a  prosecu- 
tion where  no  information  was  filed  against  ac- 
cused within  30  days  after  he  was  bound  over,. 
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accused  was  not  aggrieved  thereby ;  the  court 
having  required  the  prosecution  to  file  an  in- 
formation within  the  next  5  days  under  which 
he  was  tried  and  convicted. 

3.  Same  —  Filing  or  Information  —  Time  — 
Excuse  fob  Failure  to  File  in  Time. 

Under  Pierce's  Code,  |  1530  (Ballinger's 
Ann.  Codes  &  St.  f  8910),  requiring  the  court 
to  dismiss  a  prosecution  unless  good  cause  to 
the  contrary  is  shown,  if  an  information  is  not 
filed  against  accused  within  30  days  after  ac- 
cused is  held  to  answer,  a  failure  to  dismiss  a 
prosecution  was  not  error  where  the  information 
was  not  filed  within  that  time  by  the  prosecut- 
ing attorney  because  he  was  requested  not  to 
do  so  by  defendant's  attorney. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty ;  Wm.  A.  Huneke,  Judge. 

6.  M.  Fletcher  was  convicted  of  embezzle- 
ment, and  brought  habeas  corpus  to  the  su- 
perior court    From  an  order  denying  de-  j 
fendanf  s  application  for  discharge,  he  ap- 
peals.   Order  affirmed. 

S.  8.  Bassett  and  John  O.  Kleber,  for  ap- 
pellant. R.  M.  Barnhart  and  A.  J.  Langhon, 
for  the  State.  > 

MOUNT,  J.  This  appeal  is  from  an  order 
of  the  lower  court  denying  appellant's  appli- 
cation for  discharge  upon  a  writ  of  habeas 
corpus.  It  appears  that  the  appellant  was 
charged  with  the  crime  of  embezzlement  be- 
fore a  justice  of  the  peace  in  Spokane  coun- 
ty. On  February  21,  1906,  the  appellant 
waived  a  preliminary  examination,  and  was 
bound  over  to  appear  before  the  superior 
court  of  that  county.  No  Information  was 
filed  against  him  within  30  days,  and  on  April 

4,  1908,  appellant  applied  to  the  superior 
court  for  release  upon  habeas  corpus  for  that 
reason.  For  return  to  the  writ  it  was  shown 
that  an  information  had  not  been  filed,  be- 
'-ause  counsel  who  at  that  time  was  represent- 
ing appellant  had,  with  the  knowledge  and 
consent  of  appellant,  requested  the  prosecut- 
ing attorney  not  to  do  so,  because  the  charge 
night  be  disposed  of  without  a  trial,  and  that 
the  prosecuting  attorney  upon  these  repre- 
sentations had  granted  the  request,  and  had 
not  filed  the  Information.  On  this  return 
being  made,  the  court  treated  the  application 
for  the  writ  as  a  motion  to  dismiss,  and,  after 
hearing:  evidence  orally  and  by  way  of  affi- 
davits, denied  the  application,  but  required 
the  prosecuting  attorney  to  file  an  informa- 
tion on  or  before  April  9,  1906,  charging  ap- 
pellant with  the  crime  named.  Afterwards 
the  information  was  filed,  and  the  appellant 
was  tried  and  convicted  of  the  charge,  and 
sentenced  to  a  term  in  the  penitentiary. 

The  only  question  presented  here  Is  wheth- 
er the  court  erred  In  refusing  to  discbarge  the 
appellant.  The  statute  at  section  1530, 
Pierce's  Code  (Ballinger's  Ann.  Codes  &  St.  I 
©10),  provides:  "When  a  person  has  been 
held  to  answer,  If  an  Indictment  be  not  found 
«r  information  filed  against  him  within  thir- 
ty days,  the  court  must  order  the  prosecution 
to  be  dismissed,  unless  good  cause  to  the  con- 


trary be  shown."  The  burden  of  showing 
good  cause  rests  upon  the  prosecuting  attor- 
ney. State  v.  Lewis,  35  Wash.  261,  77  Pac 
198;  State  v.  Seright  (Wash.)  93  Pac.  521. 
In  the  last-named  case  we  said:  "But  a  dis- 
missal under  such  circumstances  does  not 
operate  as  a  bar  to  another  prosecution  for 
the  same  offense,  nor  would  a  discharge 
compel  the  prosecuting  officer  to  commence 
anew  before  a  committing  magistrate.  On  the 
contrary,  the  prosecuting  attorney  may  file 
such  an  information  in  the  court  before  which 
he  was  bound  over  to  appear,  at  once  upon 
the  dismissal  of  the  original  proceeding,  with- 
out violating  any  of  the  accused's  rights." 
In  view  of  this  rule,  It  is  not  apparent  how 
the  appellant  has  been  aggrieved,  even  if  the 
court  erred  in  refusing  to  dismiss  the  action. 
We  think,  however,  that  the  court  did  not 
err  in  refusing  to  discharge  the  appellant. 
It  appeared  that  the  prosecuting  attorney  had 
not  filed  the  information  because  he  was  re- 
quested not  to  do  so  by  an  attorney,  Mr. 
Brooks,  who  at  that  time  was  acting  for  the 
appellant  in  good  faith  and  with  the  knowl- 
edge of  the  appellant  The  authority  of  Mr. 
Brooks  is  questioned,  but  there  is  ample  evi- 
dence to  show  that  he  was  acting  on  behalf  of 
the  appellant  and  with  appellant's  knowledge 
and  in  entire  good  faith.  The  cause  shown 
was  therefore  sufficient 

The  order  appealed  from  must  be  affirmed ; 
and  it  is  so  ordered. 

HADLEY,  C.  J.,  and  ROOT  and  CROW, 
JJ.,  concur.  RUDKIN  and  FULLBRTON, 
JJ.,  not  sitting. 


TAYLOR  v.  WASHINGTON  MILL  CO.  et  al. 

(Supreme  Court  of  Washington.    Sept  12, 
1908.) 

1.  Master  and  Servant— In jubies  to  Serv- 
ant—Masteb's  Negligence. 

Plaintiff  was  employed  in  defendant's  ma- 
chine Bbop,  and  while  working  in  the  bottom  of 
a  reservoir,  endeavoring  to  remove  a  water  plug 
so  as  to  wash  the  floor,  he  was  injured  by  a 
chisel  falling  from  the  roof  of  the  reservoir,  the 
chisel  having  been  stuck  in  the  roof  between  the 
sheeting  and  the  rafters  by  carpenters  who  were 
repairing  the  roof.  Plaintiff  was  well  acquaint- 
ed with  the  carpenters,  knew  how  they  did  their 
work,  and  the  tools  they  used,  and  that  they 
were  on  the  roof  above  him  and  were  doing  the 
work  in  the  ordinary  way.  Held,  that  defend- 
ant company  was  not  negligent 

2.  Same— Fellow  Servant. 

Where  plaintiff,  who  was  employed  in  de- 
fendant's machine  shop,  was  injured  while  clean- 
ing a  reservoir  by  falling  tools  which  were  be- 
ing used  by  carpenters  on  the  roof  thereof,  the 
latter  being  under  a  different  foreman,  plaintiff 
was  nevertheless  a  fellow  servant  of  the  car- 
penters. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  f  476.] 

3.  Same— Assumed  Risk  —  Unavoidable  Ac- 
cident. 

The  law  only  requires  a  master  to  use  rea- 
sonable care  to  employ  competent  men  and  pro- 
vide suitable  material,  and  it  is  not  his  duty  to 


Digitized  by 


244 


97  PACIFIC 


REPORTER. 


(Wash. 


protect  employes  from  unusual  occurrences  not 
to  be  anticipated  by  either  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  f  139.] 

Appeal  from  Superior  Court,  Jefferson 
County;  Lester  Still,  Judge. 

Action  by  Thomas  M.  Taylor  against  the 
Washington  Mill  Company  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Affirmed. 

-  Blaine,  Tucker  &  Hyland,  for  appellant. 
Roberts  &  Hulbert,  for  respondents. 

MOUNT,  J.  Action  for  personal  injuries. 
At  the  trial  of  the  case  below  after  the 
plaintiff  had  Introduced  all  his  evidence  the 
court  granted  the  defendants'  motion  for  a 
nonsuit  and  dismissed  the  action.  The  plain- 
tiff appeals. 

The  facts  are  that  the  respondent  Washing- 
ton Mill  Company  is  a  corporation  engaged 
in  manufacturing  lumber.  Its  mill  was  un- 
der control  of  a  general  superintendent  nam- 
ed E.  P.  Blake,  under  him  were  foremen  of 
gangs  or  crews  of  men.  In  connection  with 
the  mill  was  a  carpenter  shop,  where  several 
men  were  employed  under  a  foreman.  There 
was  also  a  machine  shop  where  a  number 
of  men  were  employed  under  another  fore- 
man. The  plaintiff  on  May  7,  1907,  was  em- 
ployed in  the  machine  shop,  sweeping,  thread- 
ing nuts,  and  tapping  bolts.  On  that  day 
the  respondent  corporation  was  constructing 
a  reservoir  which  was  about  completed.  Two 
carpenters,  one  of  whom  was  the  respondent 
Nansen,  were  at  work  placing  shingles  on  a 
cone  shaped  roof.  This  roof  was  about  22 
feet  high  above  the  bottom  of  the  reservoir. 
It  was  about  three-fourths  completed.  The 
shingling  was  being  done  in  the  ordinary  way 
with  ordinary  tools,  one  of  which  was  a  two- 
inch  chisel  used  by  Nansen  for  the  purpose 
of  cutting  off  the  edge  of  shingles.  On  the 
date  above  stated,  the  plaintiff  was  directed 
by  his  foreman  to  wash  the  floor  of  the  reser- 
voir. He  proceeded  to  do  so.  But,  when  he 
got  Into  the  reservoir,  he  found  that  he  could 
not  remove  a  plug  from  the  hole  in  the  cen- 
ter of  the  floor.  He  thereupon  asked  the  ad- 
vice of  the  carpenters  upon  the  roof  as  to 
what  he  should  do.  They  advised  him  to  get 
a  brace  and  bit  and  bore  the  plug  out.  He 
got  the  brace  and  bit,  and,  while  he  was  In 
the  act  of  removing  the  plug,  the  chisel  used 
by  Nansen  fell  from  the  roof  and  struck  the 
plaintiff  on  the  back,  and  injured  blm. 

Mr.  Nansen  testified  that,  when  he  was  not 
using  the  chisel,  he  stuck  it  in  the  roof  "be- 
tween the  sheeting  and  the  rafters";  that 
while  "moving  around  the  roof  was  shaken, 
and  the  chisel  dropped  down."  The  appel- 
lant was  well  acquainted  with  the  carpenters 
on  the  roof,  knew  how  they  did  their  work, 
and  the  tools  they  had,  and  knew  they  were 
above  him  on  the  roof.  It  was  shown  by  the 
plaintiff  himself  that  the  carpenters  were 
doing  their  work  in  the  usual  and  ordinary 
way,  using  the  ordinary  tools,  and  that  he 


was  familiar  therewith.  The  negligence  al- 
leged was  "that  the  said  defendant  mill  com- 
pany during  all  the  times  herein  mentioned 
failed  and  neglected  to  provide  for  the  plain- 
tiff a  suitable,  proper,  or  safe  place  in  which 
to  work,  for  the  reason  that  spaces  were  left 
In  the  roof  of  said  building,  and  Nansen  the 
defendant  hereinbefore  mentioned  and  other 
carpenters  were  working  upon  said  roof  and 
using  In  their  employment  the  said  large 
chisel  above  described,  and  no  proper  or 
suitable  place  was  made  for  the  said  chisel, 
so  that  the  same  could  not  be  shaken  when 
the  carpenters  were  moving  around  or  ham- 
mering." There  was  no  evidence  that  the 
construction  of  the  roof  was  not  the  usual 
ordinary  construction  of  such  structures,  or 
that  the  place  in  which  the  chisel  was  kept 
was  not  reasonably  safe,  and  not  the  one 
usually  adopted  and  used.  On  the  other 
hand,  the  plaintiff  himself  testified  that  he 
was  familiar  with  shingling  upon  roofs,  and 
that  the  carpenter  in  this  instance  used  the 
ordinary  tools  In  the  ordinary  way.  There 
is  therefore  no  proof  of  any  negligence  of  the 
respondent  company.  Counsel  for  appellant 
argue  that  the  carpenters  on  the  roof  and  the 
appellant  were  not  fellow  servants  by  reason 
of  the  fact  that  the  carpenters  were  under 
the  direction  of  one  foreman,  while  the  ap- 
pellant was  under  the  direction  of  another 
foreman.  They  rely  wholly  upon  the  case 
of  Hammarberg  v.  St.  Paul,  etc.,  Lumber  Co., 
19  Wash.  537,  53  Pac.  727.  But  in  that  case 
the  person  who  left  a  chisel  on  the  cross- 
beam was  a  millwright  whose  duty  it  was  to 
keep  the  mill  in  repair,  and  who  was  em- 
ployed to  make  and  keep  the  mill  reasonably 
safe,  and  it  was  for  that  reason  held  that 
the  millwright  represented  the  master,  and 
was  a  vice  principal.  In  the  case  at  bar  the 
carpenters  were  In  no  sense  vice  principals. 
They  were  clearly  fellow  servants  with  the 
appellant,  all  working  for  the  common  mas- 
ter In  the  construction  of  the  reservoir,  with 
opportunity  to  see  and  know  what  the  other 
was  doing.  It  is  true  the  appellant  was  not 
doing  carpenter  work,  but  he  was  none  the 
less  a  fellow  servant  with  the  carpenters,  the 
same  as  a  plasterer,  a  plumber,  or  a  painter 
would  be  a  fellow  servant  with  carpenters 
working  upon  the  same  building  for  a  com- 
mon employer.  There  Is  no  contention  that 
the  place  where  the  appellant  was  sent  to 
work  was  not  reasonably  safe,  except  for  the 
fact  that  the  workmen  above  were  liable  to 
fall  or  drop  something  down  upon  him.  "As 
to  such  danger,  the  law  only  requires  reason- 
able care  to  employ  competent  men  and  to 
provide  suitable  material.  The  employe  Is 
bound  to  take  notice  of  the  ordinary  opera- 
tion of  familiar  and  natural  laws  and  govern 
himself  accordingly."  Smith  v.  Hecla  Min- 
ing Co.,  38  Wash.  454,  80  Pac.  779.  It  is  not 
the  duty  of  an  employer  to  follow  his  em- 
ployes around  in  order  to  protect  them  from 
situations  made  dangerous  by  unusual  occur- 
rences unexpected,  and  not  to  be  anticipated 
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by  either  the  master  or  the  servant,  Which 
was  clearly  the  case  here. 

We  think  the  lower  court  properly  granted 
the  motion  for  nonsuit,  and  the  judgment 
must  therefore  be  affirmed. 

HADLEY,  O.  J.,  and  ROOT,  CROW,  and 
FULLERTON,  JJ.,  concur. 


REES  y.  WILSON  et  aL 

(Supreme  Court  of  Washington.    Sept.  lb, 
1908.) 

1.  P a htn kb ship— Relation  as  to  Third  Par- 
ties —  Mechanics'  Liens  —  Interests  Af- 
fected. 

Where  two  partners  obtained  a  leasehold  In- 
terest in  a  hotel,  and  afterwards  Incorporated 
under  a  corporate  name  formed  from  the  names 
of  the  two  partners,  a  person  seeking  to  enforce 
a  mechanic's  lien  cannot  have  the  leasehold 
deemed  firm-  property,  instead  of  the  corporation, 
because  there  was  no  apparent  change  of  pos- 
session or  management  at  the  time  of  the  trans- 
fer, and  because  the  formal  assignment  of  the 
lease  was  never  acknowledged,  where  it  does  not 
appear  that  he  was  misled  thereby,  or  that  he 
had  knowledge  of  such  facts  until  be  had  filed 
his  lien  and  commenced  to  forecloset  and  where 
It  clearly  appeared  that  the  corporation  had  tak- 
en the  necessary  steps  to  authorise  it  to  do 
business  In  the  state,  and  had  taken  possession 
of  the  building  more  than  a  year  before  plaintiff 
did  the  work  therein,  and  was  in  possession  when 
the  work  was  done,  and  was  described  as  a  cor- 
poration in  the  contract  under  which  the  work 
was  done. 

2.  Mechanics'  Liens— Enforcement  — Time 
to  Sue. 

Where  an  action  to  foreclose  a  mechanics' 
lien  was  not  brought  within  eight  calendar 
months  after  filing  the  claim,  the  lien  had  lapsed, 
since  such  a  lien  does  not  bind  the  property  sub- 
ject thereto  for  more  than  that  period,  unless  an 
action  has  been  commenced  to  enforce  it. 

J Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Mechanics'  Liens,  IS  456-460.] 

Appeal  from  Superior  Court,  King  County ; 
R  B.  Albertson,  Judge. 

Action  by  George  H.  Rees  against  Hugh  I. 
Wilson  and  another,  copartners  doing  business 
as  the  Wilson  &  White  Company,  C.  L.  Miller, 
and  another,  to  foreclose  a  mechanic's  lien. 
There  was  a  personal  judgment  against  de- 
fendant Miller,  and  a  dismissal  as  against 
the  other  defendants,  and  plaintiff  appeals. 
Affirmed. 

Shank  &  Smith,  for  appellant  George 
McKay  and  Thomas  B.  MacMahon,  for  re- 
spondents. 

FULLERTON,  J.  On  October  17,  1903,  the 
owners  of  the  property  known  as  the  "Rai- 
nier-Grand Hotel,"  in  Seattle,  leased  the  same 
to  W.  McC.  White  and  Hugh  I.  Wilson  both 
of  Silver  Bow,  Mont.,  for  a  term  of  years. 
Immediately  on  the  execution  of  the  lease 
the  lessees  put  their  representative  In  charge 
of  the  property.  They  thereupon  formed  a 
corporation  under  the  laws  of  the  state  of 
Montana,  under  the  name  of  the  Wilson  ft 
White  Company,  which  company  took  posses- 
sion of  the  property  some  four  or  five  days 


after  the  execution  of  the  lease.  A  formal  as- 
signment of  the  lease  was  made  in  writing 
some  six  months  later.  In  November,  1904, 
the  corporation  entered  into  a  contract  with 
the  defendant  C.  L.  Miller,  by  which  Miller 
agreed  to  make  certain  repairs  and  Changes 
In  the  hotel  buildings,  which  Included  the 
laying  of  certain  tiling  on  the  hotel  barroom 
floor.  Miller  sublet  the  contract  for  laying 
the  tiling  to  the  appellant,  George  H.  Rees. 
Rees  laid  tiling  on  the  floor,  but  of  a  differ- 
ent color  and  pattern  from  that  called  for  in 
the  plans  and  specifications,  according  to 
which  Miller  agreed  to  do  the  work  in  his 
contract  with  the  Wilson  &  White  Company. 
The  company  refused  to  accept  or  pay  for  the 
work  as  a  compliance  on  Miller's  part  of  Its 
contract  with  him;  and,  on  Miller's  refusal 
to  pay  for  it,  the  appellant  filed  a  lien  on  the 
lessee's  interest  in  the  hotel  property  to  se- 
cure payment  This  action  was  brought  to 
foreclose  the  lien.  The  action  was  begun 
originally  against  Wilson  and  White,  as  co- 
partners, and  C.  L.  Miller.  Afterwards,  but 
not  until  eight  calendar  months  had  expired 
from  the  time  of  filing  the  lien,  the  Wilson 
&  White  Company  was  made  a  party  defend- 
ant The  respondent  defended  upon  two 
grounds:  (1)  That  the  tiling  laid  did  not 
conform  to  the  agreement  between  the  cor- 
poration and  Miller;  and  (2)  .that  the  cor- 
poration was  the  owner  of  the  leasehold  In- 
terest against  which  the  foreclosure  was 
sought  and  the  action  was  not  begun  against 
it  until  after  the  expiration  of  eight  calendar 
months  from  the  time  the  lien  was  filed.  The 
court  found  In  favor  of  the  respondents  on 
both  grounds,  and  dismissed  the  action  as 
against  Hugh  I.  Wilson  and  W.  McC.  White 
and  the  Wilson  &  White  Company,  but  al- 
lowed the  appellant  a  personal  judgment 
against  C.  L.  Miller. 

The  appellant  contends  that,  as  against 
his  claim  of  lien,  the  leasehold  interest  must 
be  deemed  the  property  of  Hugh  I.  Wilson 
and  W.  McC.  White,  and  not  the  property 
of  the  respondent  corporation.  He  bases  this 
contention  on  the  claim  that  there  was  no  ap- 
parent change  of  possession  or  In  the  man- 
agement of  the  hotel  property  at  the  time 
Wilson  and  White  transferred  it  to  the  cor- 
poration, and  that  the  formal  assignment  of 
the  lease  was  never  acknowledged.  But,  con- 
ceding these  matters  to  be  facts  established 
by  the  record,  we  cannot  think  they  warrant 
the  deduction  the  appellant  would  draw  from 
them.  There  Is  not  the  slightest  evidence  in 
the  record  that  he  was  misled  by  them,  or 
that  he  ever  knew  of  their  existence  until 
after  he  had  filed  his  Hen  and  commenced  his 
action  In  foreclosure.  On  the  other  hand.  It 
was  undlsputedly  shown  by  the  record  that 
the  respondent  the  Wilson  &  White  Company 
was  a  corporation  organized  under  the  laws 
of  the  state  of  Montana,  and  had  taken  the 
necessary  steps  to  authorize  It  to  do  business 
in  this  state;  that  It  had  taken  possession 
of  the  hotel  building  more  than  a  year  prior 
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to  the  time  the  appellant  did  work  therein, 
and  was  In  soch  possession  at  the  time  the 
work  was  done.  It  was  shown,  also,  that  It 
described  Itself  as  a  corporation  in  Its  con- 
tract with  Miller,  the  contract  which  au- 
thorized Miller  to  employ  the  appellant  If 
the  officers  of  the  corporation  had  held  It  ont 
as  a  partnership,  and  thereby  deceived  the 
appellant  to  his  injury,  no  doubt  a  court  of 
equity  would  relieve  him  because  of  the 
fraud.  But  no  such  case  Is  made  here. 
There  was  no  holding  out  or  attempt  at  con- 
cealment The  appellant  therefore  was  bound 
to  Inquire  as  to  the  fact;  and,  since  he  did 
not  the  courts  are  without  power  to  relieve 
him. 

In  this  state  a  mechanic's  Hen  does  not 
bind  the  property  subject  to  the  lien  for  a 
longer  period  than  eight  calendar  months 
after  the  Hen  claim  has  been  filed,  unless  an 
action  be  commenced  in  the  proper  court 
within  that  time  to  enforce  the  lien;  and, 
as  the  appellant  in  the  present  case  did  not 
commence  his  action  to  foreclose  against  the 
owner  of  the  property  within  the  statutory 
period,  it  follows  that  the  trial  court  rightly 
held  that  the  Hen  had  lapsed. 

It  Is  unnecessary  to  notice  other  questions 
argued  In  the  brief. 

The  judgment  is  affirmed. 

HADLEY,  0.  J.,  and  MOUNT  and  CROW, 
JJ.,  concur. 


ANGUS  v.  WAMBA.  , 
(Supreme  Court  of  Washington.   Sept  16, 
1908.) 

1.  Appeal  and  Ebbob  —  Obdeb  Granting 
New  TBiAii— Grounds— Review— Presump- 
tions. 

The  court  will  not  reverse  an  order  grant- 
ing a  new  trial,  bnt  without  reciting  the 
grounds  therefor,  where  there  is  a  ground  stat- 
ed in  the  motion  on  which  it  can  be  sustained. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |  3675.] 

2.  Same— Insufficiency  op  Evidence— Dis- 
cretion of  Trial  Court— Review. 

A  motion  for  a  new  trial,  on  the  ground 
of  the  insufficiency  of  the  evidence  to  justify 
the  verdict  calls  for  the  discretion  of  the  trial 
court  which  will  be  reviewed  only  for  manifest 
abuse. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §g  3860-3896.] 

8.  New  Trial— Grounds— Insufficiency  op 
Evidence. 

Where  the  evidence  on  all  the  issues  Is  con- 
flicting, the  trial  court  has  the  right  to  review 
the  evidence,  and  grant  or  refuse  a  new  trial 
as  it  deems  the  evidence  will  warrant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  H  144,  145.] 

Appeal  from  Superior  Court,  Benton  Coun- 
ty;  W.  W.  Zent  Judge. 

Action  by  D.  M.  Angus  against  Joe  Wamba. 
From  an  order  granting  a  new  trial,  after 
verdict  for  plaintiff,  he  appeals.  Affirmed. 

J.  W.  Callicotte,  for  appellant  Bert  Linn 
and  Lon  Boyle,  for  respondent 


PER  CURIAM.  The  appellant  a  practi- 
cing physician  and  surgeon,  brought  this  ac- 
tion against  the  respondent  to  recover  the 
sum  of  $240,  alleged  to  be  the  reasonable 
value  of  professional  services  rendered  the 
respondent  The  respondent  answering,  ad- 
mitted the  performance  of  the  services  set 
forth  in  the  complaint  but  denied  that  the 
same  were  reasonably  worth  the  sum  alleg- 
ed, or  any  sum,  and,  by  way  of  a  counter- 
claim, averred  that  the  appellant  In  the  ren- 
dition of  the  services  was  guilty  of  gross 
malpractice,  whereby  the  respondent  was 
damaged  In  the  sum  of  $5,000.  The  appellant 
filed  a  denial  to  the  new  matter  In  the  an- 
swer, and  on  the  Issues  thus  made  a  trial  was 
had  to  a  jury,  who  returned  a  verdict  for  the 
appellant  for  the  sum  of  $165.  The  respond- 
ent thereupon  moved  for  a  new  trial,  on  the 
grounds:  (1)  That  the  jury  committed  error 
in  assessing  the  amount  of  the  recovery ;  (2) 
that  the  evidence  was  insufficient  to  justify 
the  verdict ;  and  (3)  for  error  of  law  commit- 
ted by  the  court  at  the  trial  of  the  action. 
At  the  hearing  upon  the  motion  the  court 
granted  a  new  trial,  making  a  general  order 
to  that  effect  without  reciting  the  grounds 
upon  which  the  order  was  rested.  This  ap- 
peal Is  taken  from  the  order  granting  the  new 
trial. 

As  the  order  of  the  court  granting  the  new 
trial  was  general,  this  court  will  not  reverse 
the  order,  If  there  is  any  ground  stated  In 
the  motion  upon  which'  It  can  be  sustained. 
Turning  to  the  motion,  It  will  be  observed 
that  one  of  the  grounds  upon  which  a  new 
trial  was  asked  was  Insufficiency  of  the  evi- 
dence to  Justify  the  verdict  This  ground 
Involved  the  trial  court's  discretion,  which 
will  be  reviewed  only  for  manifest  abuse. 
An  examination  of  the  record  fails  to  show 
any  abuse  of  discretion  In  granting  a  new 
trial  on  this  ground.  The  action  was  sharply 
contested,  and  the  record  shows  contradictory 
evidence  on  all  the  contested  Issues.  In  such 
a  case  it  Is  the  prerogative  of  the  trial  court 
to  review  the  evidence,  and  grant  or  re- 
fuse to  grant  a  new  trial  as  he  deems  the 
evidence  will  warrant  As  we  said  in  the 
case  of  Welever  v.  Advance  Shingle  Co., 
84  Wash.  331,  75  Pac.  863:  "  'Insufficiency 
of  the  evidence  to  justify  the  verdict'  Is 
by  statute,  expressly  made  a  ground  for 
new  trial.  Section  5071,  Ballinger's  Ann. 
Codes  Sc.  St  (Pierce's  Code,  |  707).  The  stat- 
ute does  not  say  that  such  ground  shall  not 
be  considered  when  there  may  be  some  evi- 
dence in  support  of  the  verdict  Evidently 
the  exercise  of  discretion  is  lodged  with  the 
trial  court  who  hears  and  observes  the 
witnesses,  and  who  is  therefore  able,  from 
much  experience,  to  estimate  the  value  of 
the  testimony.  It  would  divest  the  trial  court 
of  the  right  to  exercise  what  Is  often  a  whole- 
some discretion,  if  it  should  be  held  that  a 
new  trial  should  not  be  granted  for  Insuf- 
ficiency of  evidence  when  there  la  any  evi- 
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■denee  whatever  to  support  the  verdict  The 
appellate  court  should,  therefore,  not  review 
the  discretion  of  the  trial  court  In  such  a 
case  further  than  to  determine  whether  the 
proper  discretion  in  the  premises  has  been 
abused.  Trumbull  v.  Jackman,  9  Wash.  524, 
37  Pac  680;  Rotting  v.  Cleman,  12  Wash. 
•615,  41  Pac.  907;  Corbitt  v.  Harrington,  14 
Wash.  197,  44  Pac.  132 ;  McBroom,  etc.,  Co.  v. 
Gandy,  18  Wash.  79,  50  Pac  572;  O'Rourke 
v.  Jones,  22  Wash.  629,  61  Pac  709 ;  Latimer 
t.  Black,  24  Wash.  231,  64  Pac  176 ;  Hughes 
v.  Dexter  Horton  Co.,  26  Wash.  110,  66  Pac 
109.  In  several  of  the  above  cases  it  is  held 
that,  when  there  Is  a  substantial  conflict  in 
the  evidence,  this  court  will  not  hold  that 
the  discretion  of  the  trial  court  Is  abused  by 
the  granting  of  a  new  trial.  Within  the 
rule  above  discussed  there  is  nothing  in  this 
record  to  show  that  the  lower  court  abused 
Its  discretion  in  granting  the  new  trial."  See, 
also,  Wait  v.  Robertson  Mfg.  Co.,  87  Wash. 
-282,  79  Pac  926. 

The  judgment  is  affirmed. 


STATE  v.  KING. 

(Supreme  Court  of  Washington.    Sept.  12, 
1908.) 

1.  Criminal  Law— Trial — Conduct  or  Tai- 
al— Statement  or  Defense. 

Under  Ballinger's  Ann.  Codes  &  St.  §  4993 
(Pierce's  Code.  §  607),  requiring  plaintiff  to 
briefly  state  his  cause  of  action  and  evidence, 
and  providing  that  defendant  may  in  like  man- 
ner state  his  defense,  but  it  shall  be  optional 
with  defendant  whether  he  states  his  case  be- 
fore or  after  the  close  of  plaintiff's  testimony, 
it  was  not  error,  in  a  prosecution  for  obtain- 
ing money  by  false  representation,  to  require 
defendant  to  state  his  defense  to  the  jury  -after 
the  state  had  closed  its  evidence. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  U  1655-1660.] 

2.  Same— Appeal— Habmless  Bbeob. 

Under  Ballinger's  Ann.  Codes  &  St.  f  4993 
(Pierce's  Code,  §  607),  requiring  plaintiff  to 
briefly  state  his  cause  of  action,  and  providing 
that  defendant  may  in  like  manner  state  his 
defense,  but  making  it  optional  with  him  wheth- 
er he  will  state  his  case  before  or  after  the 
close  of  plaintiff's  evidence,  even  if  it  was  error 
to  require  defendant  to  state  his  defense  after 
the  close  of  the  state's  evidence,  defendant  was 
not  prejudiced  thereby. 

3.  Same— Remarks  or  Judge— Comments  on 
Facts. 

In  a  prosecution  for  obtaining  money  by 
false  representation,  a  statement  by  the  court, 
after  directing  defendant  to  state  his  defense 
after  the  close  of  the  state's  evidence,  that 
"the  nature  of  the  case  is  such  that  I  think 
the  jury  ought  to  know  how  you  intend  to 
-meet  the  state's  case"  was  not  such  a  comment 
upon  the  facts  as  would  of  itself,  justify  a  re- 
versal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1520-1533.] 

4.  Same— Pbovince  or  Coubt  and  Juby— 
Credibility  or  Evidence. 

In  a  prosecution  for  obtaining  money  by 
false  representation,  where  the  defense  was  an 
alibi  and  there  was  evidence  to  support  it,  there 
being  nothing  to  show  that  the  jury  knew  the 
legal  effect  of  an  alibi,  if  proven,  a  statement 
by  the  trial  judge  that  he  did  not  think  it 


was  necessary  to  instruct  on  the  matter  of 
alibi,  but  he  would  explain  what  it  meant,  was 
reversible  error,  as  infringing  upon  the  province 
of  the  jury  to  pass  upon  the  credibility  of  the 
evidence  uninfluenced  by  the  remarks  of  the 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  SI  1520-1530.] 

5.  Same— Necessity  or  Instructions— Alibi. 

In  a  prosecution  for  obtaining  money  by 
false  pretenses,  the  defense  1  being  alibi,  and 
the  jury  not  having  been  informed  of  the  legal 
effect  of  an  alibi,  if  proven,  the  trial  court 
should  have  instructed  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1833-1837.] 

6.  Same  —  Instructions  —  Materiality  or 
Date. 

In  a  prosecution  for  obtaining  money  under 
false  pretenses,  the  defense  being  alibi,  and 
the  state's  witnesses  having  fixed  the  date  of 
the  crime  as  between  the  12th  and  15th  of 
February,  the  date  of  the  commission  of  the 
crime  was  material,  and  an  instruction  that 
the  exact  date  was  immaterial,  and  that  it  was 
sufficient  if  defendant  committed  the  crime  any 
time  within  the  period  of  three  years  before 
the  filing  of  the  information,  was  misleading 
and  erroneous. 

7.  Same— Sentence— Indefinite  Sentence— 
Effect— Necessity  or  New  Trial. 

Even  if  a  sentence  was  improper,  as  being 
for  an  indefinite  term  in  the  penitentiary,  the 
cause  would  not  be  remanded  for  a  new  trial, 
but  for  a  proper  judgment. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Miles  Polndezter,  Judge 

Dave  King  was  convicted  of  obtaining  mon- 
ey by  false  pretenses,  and  he  appeals.  Re- 
versed and  remanded  for  new  trial. 

Del  Cary  Smith  and  L.  J.  Birdseye,  for 
appellant  R.  M.  Barnhart  and  George  A. 
Lee,  for  the  State. 

MOUNT,  J.   The  appellant  was  convicted  k 
of  the  crime  of  obtaining  money  by  false  and 
fraudulent  representation.   He  appeals  from 
the  judgment  sentencing  him  to  an  indefinite 
term  in  the  penitentiary. 

After  the  state  had  closed  Its  evidence,  the 
court  directed  counsel  for  the  defense  to 
state  his  defense  to  the  jury,  whereupon  coun- 
sel for  the  defendant  said,  "Is  not  this  an 
unusual  proceeding?  I  thought  It  was  op- 
tional, on  the  part  of  the  defense,  whether 
they  made  a  statement  or  not" — when  the 
court  said:  "It  is  a  matter  within  the  discre- 
tion of  the  court,  and  I  direct  you  to  make 
a  statement  of  your  defense.  The  nature 
of  the  case  Is  such  that  I  think  the  jury 
ought  to  know  how  you  Intend  to  meet  the 
state's  case."  Whereupon  counsel,  after  sav- 
ing an  exception,  stated  in  substance  that 
the  defense  would  be  an  alibi.  The  statute, 
In  reference  to  the  manner  of  conducting 
jury  trials,  provides:  "The  plaintiff  must 
briefly  state  his  cause  of  action  and  the  evi- 
dence by  which  he  expects  to  sustain  it 
The  defendant  may  In  like  manner  state  the 
defense  and  the  evidence  he  expects  to  offer 
in  support  thereof,  but  nothing  in  the  nature 
of  comments  or  arguments  shall  be  allowed 
in  opening  the  case.  It  shall  be  optional  with 


Digitized  by 


248 


97  PACIFIC 


REPORTER. 


(Wash. 


the  defendant  whether  he  states  his  case  be- 
fore or  after  the  close  of  the  plaintiff's  testi- 
mony." Balllnger's  Ann.  Codes  &  St  §  4993 
(Pierce's  Code,  §  607).  The  Inference  here  Is 
clear  that  the  defendant  has  no  option  after 
the  close  of  plaintiff's  testimony.  It  was  not 
error,  therefore,  for  the  court  to  direct  the 
statement.  It  is  perhaps  true  that  this  stat- 
ute Is  directory,  and  that  the  court  and  coun- 
sel may  waive  the  provisions  thereof;  but 
certainly  no  prejudicial  error  Is  apparent 
from  the  fact  that  the  court  required  the 
counsel  to  state  what  his  defense  would  be. 
"Neither  party  has  the  right  to  take  the  oth- 
er by  surprise  by  reserving  the  disclosure  of 
material  facts  or  points  of  law  until  it  Is 
too  late  for  them  to  be  duly  weighed  and 
examined."  Wharton's  Criminal  Proceeding 
and  Practice  (8th  Ed.)  p.  382.  It  Is  also 
claimed  that  the  statement  of  the  court  that 
"the  nature  of  the  case  is  such  that  I  think 
the  jury  ought  to  know  how  you  Intend  to 
meet  the  state's  case"  was  a  comment  upon  the 
facts.  We  think  this  is  not  such  a  comment 
as  will  alone  Justify  a  reversal.  In  his  in- 
structions to  the  Jury  the  court  said:  "I  am 
requested  to  give  the  jury  an  instruction  on 
the  matter  of  an  alibi.  I  don't  think  it  is 
necessary  to  instruct  this  jury  on  that  point ; 
however,  I  will  explain  to  the  jury  what  that 
means.  Alibi,  as  It  Is  called,  is  a  Latin  word 
(lawyers  are  very  fond  of  using  Latin  words) 
which  means  'elsewhere' — that  he  was  some- 
where else  at  the  time  the  crime  was  com- 
mitted— and  it  was  not  necessary  to  say  to 
the  jury  that,  If  he  was  not  there,  he  could 
not  be  guilty,  and  If  he  committed  the  crime, 
he  was  there,  and  If  the  jury  have  any  rea- 
sonable doubts  about  his  having  been  there, 
4  they  should  acquit  him.  It  was  not  claimed 
that  he  acted  through  any  other  person.  The 
state  claims  that  he  committed  this  crime 
in  person,  and  of  course  he  could  not  do  so 
without  being  there  in  person.  It  was  for 
the  jury  to  determine  the  place  and  time 
when  this  .offense  was  committed.  I  will  say 
In  that  connection  that  the  exact  date  Is  im- 
material. It  does  not  make  any  difference, 
so  far  as  the  crime  Is  concerned,  If  the  de- 
fendant committed  the  crime  as  charged  at 
any  time  within  a  period  of  three  years 
prior  to  the  time  the  information  was  filed — 
that  is,  three  years  preceding  the  29th  day 
of  May,  1907— it  is  sufficient." 

Appellant  contends  that  the  remark  of  the 
court,  "I  don't  think  It  was  necessary  to  In- 
struct the  jury  on  that  point,"  tended  to 
disparage  the  defense  in  the  mind  of  the 
jury.  We  think  this  criticism  has  merit. 
This  remark  was  prompted  by  one  of  two 
Ideas,  either  that  the  evidence  tending  to 
prove  an  alibi  was  unworthy  of  considera- 
tion, or  that  the  jury  already  knew  the  legal 
effect  of  such  proof.   In  either  event  the  re- 


mark was  clearly  reversible  error,  because 
there  was  evidence  which  tended  to  prove 
that  the  defendant  was  at  his  home  In  bed 
sick  when  the  crjme  was  committed.  It  was 
exclusively  the  province  of  the  Jury  to  con- 
sider and  pass  upon  the  credibility  of  this 
evidence  uninfluenced  by  the  trial  Judge  as  to 
Its  credibility.  There  is  nothing  In  the  rec- 
ord to  show  that  the  jury  were  informed 
or  knew  the  legal  effect  of  an  alibi  if  prov- 
en in  the  case,  and  It  was  therefore  the  duty 
of  the  court  to  give  to  the  jury  the  law  upon 
the  question.  The  statement  of  the  court 
that,  "I  will  say  in  that  connection  that  the 
exact  date  is  immaterial.  It  does  not  make 
any  difference,  so  far  as  the  crime  Is  con- 
cerned, if  the  defendant  committed  the  crime 
as  charged  at  any  time  within  the  period  of 
three  years  prior  to  the  time  the  information 
was  filed,"  etc. — was  misleading  and  errone- 
ous in  the  connection  in  which  it  was  used. 
The  witnesses  for  the  state  had  fixed  the  date 
when  the  crime  was  committed  as  being  be- 
tween the  12th  and  15th  day  of  February, 
1907.  The  defense  was  that  the  defendant 
was  not  the  person  who  obtained  the  mon- 
ey, and  that  he  was  sick  at  home,  unable  to 
leave  his  room,  between  those  dates.  The 
time  of  the  commission  of  the  crime  was 
therefore  clearly  material.  There  are  many 
cases  where  no  Issue  is  based- upon  the  time 
when  the  crime  was  committed.  In  such 
cases  this  instruction  would  be  correct,  but 
was  misleading  and  erroneous  in  this  case, 
because  the  time  was  definitely  fixed  by  the 
state,  and  the  defense  of  an  alibi  was  based 
upon  that  time.  It  is  difficult  to  imagine  a 
case  where  the  time  of  the  commission  of  a 
crime  Is  not  material  to  the  defense  of  alibi. 
Aside  from  these  erroneous  statements,  the 
Instructions  appear  to  cover  the  law  of  the 
case. 

It  is  also  argued  that  the  sentence  which 
was  Imposed  upon  the  appellant  Is  indefinite, 
and  was  imposed  under  a  law  passed  after 
the  commission  of  the  crime,  and  is  for  that 
reason  void.  If  we  were  to  hold  that  the 
sentence  was  improper,  the  cause  would  not 
be  Bent  back  for  a  new  trial  on  that  account, 
but  would  be  remanded  for  a  proper  judg- 
ment. State  v.  Gilluly  (Wash.)  96  Pac.  512. 
It  is  not  necessary,  therefore,  to  consider  this 
assignment  further,  because  a  new  trial  must 
be  had  for  reasons  above  stated. 

The  assignments  of  error  which  we  have 
not  noticed  contain  no  merit,  and  for  that 
reason  we  have  passed  them  by. 

The  judgment  appealed  from  is  reversed, 
for  the  reasons  given  above,  and  the  cause  Is 
remanded  for  a  new  trial. 

HADLEY,  C.  J.,  and  ROOT  and  CROW, 
JJ.,  concur.  RUDKIN  and  FULLERTON, 
JJ.,  not  sitting. 
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STATE  ez  rel.  MANNING.  County  Surveyor, 
t.  MAJOR,  Coanty  Com'r,  et  al. 

(Supreme  Court  of  Washington.    Sept  15, 
1908.) 

L  Counties  —  County  Expenses  —  Transit 
fob  County  Sukveyoe— "Otheb  Suitable 

ABTICLE8." 

Under  Ballinger's  Ann.  Code*  ft  St.  |  499 
(Pierce's  Code,  5  4220),  providing  that  the  coun- 
ty surveyor  shall  be  furnished  '  with  all  neces- 
sary cases  and  other  suitable  articles,"  and 
section  842  (section  4098),  giving  the  county 
commissioners  general  charge  of  the  county 
property  and  the  management  of  the  county 
funds  and  business,  the  county  commissioners 
are  bound  to  procure  for  the  surveyor  a  sur- 
veyor's transit  which  is  within  the  quoted 
words  "other  suitable  articles." 
2.  Sake. 

The  facts  that  a  county  surveyor  .had,  at 
his  own  expense,  purchased  a  surveyor's  trans- 
it and  was  using  the  same,  and  that  he  had 
presented  a  bill  therefor  to  the  county  com- 
missioners, which  had  been  rejected,  does  not 
relieve  the  commissioners  of  the  duty  of  furnish- 
ing a  transit,  as  required  by  Ballinger's  Ann. 
Codes  &  St  H  499,  842  (Pierce's  Code,  || 
4220,  4098). 

8.  Same— Library  to  County  Attorneys. 

In  the  absence  of  a  statute,  the  county 
commissioners  are  not  required  to  furnish  a 
library  to  the  county  attorney. 

Mandamus  by  the  state,  on  the  relation  of 
W.  M.  Manning,  as  county  surveyor  of  Ste- 
vens county,  against  Thomas  R.  Major  and 
others,  as  the  board  of  county  commission- 
era  of  Stevens  county.  Prom  an  order  award- 
ing a  peremptory  writ  defendants  appeal. 
Affirmed. 

J.  A.  Rochford  and  John  P.  Judson,  for 
appellants.  W.  H.  Jackson,  for  respondent 

MOUNT,  J.  This  action  was  brought  in 
mandamus,  to  compel  the  county  commission- 
era  of  Stevens  county  to  furnish  a  surveyor's 
transit  for  the  use  of  the  county  surveyor. 
A  general  demurrer  to  the  affidavit  was  filed 
by  the  county  commissioners.  This  demurrer 
was  overruled,  and  the  commissioners  elected 
to  stand  on  the  demurrer.  A  peremptory 
writ  of  mandate  was  Issued  by  the  lower 
court  commanding  the  county  commissioners 
"to  procure,  furnish,  and  provide,  for  the 
use  of  the  county  surveyor  and  for  his  said 
office,  a  surveyor's  transit,"  or  In  the  alterna- 
tive, to  allow  and  pay  for  the  transit  ordered 
by  the  surveyor  for  his  own  use  for  his  said 
office.  The  county  commissioners  have  ap- 
pealed from  that  order. 

The  affidavit  and  the  writ  allege,  In  sub- 
stance, that  the  relator  Is  the  duly  qualified 
and  acting  county  surveyor  of  Stevens  coun- 
ty; that  the  appellants  are  the  duly  author- 
ized and  acting  commissioners  of  said  coun- 
ty ;  that  a  surveyor's  transit  Is  necessary  for 
the  proper  discharge  of  the  duties  of  county 
surveyor;  that  It  is  Impossible  for  relator  to 
discharge  the  duties  of  his  office  without 
such  Instrument;  that  he  applied  to  the 
board  of  county  commissioners  to  furnish 
said  instrument  for  use  in  bis  office,  but  said 
board  refused  to  do  so,  and  that  afterwards 


relator  was  compelled  to,  and  did,  furnish 
Buch  Instrument  for  his  official  use,  at  his 
own  expense,  and  presented  a  bill  therefor 
to  said  board,  which  bill  was  rejected.  These 
facts  are  all  admitted.  It  is  argued  by  ap- 
pellants that  mandamus  Is  not  the  proper 
remedy,  because  it  Is  not  the  duty  of  the 
county  commissioners  to  furnish  such  Instru- 
ment for  such  office,  and  because  the  relator 
has  a  remedy  by  appeal  from  the  refusal  of 
the  county  commissioners  to  allow  his  bill 
for  the  purchase  of  the  Instrument  and  also 
because  it  is  shown  by  the  affidavit  that  re- 
lator has  such  instrument  of  his  own,  which 
he  Is  using.  It  may  be  conceded  that  the 
writ  of  mandamus  will  not  issue  to  compel 
the  performance  of  an  act  which  the  law 
does  not  enjoin  as  a  duty,  or  where  the  act  "or 
duty  of  an  officer  calls  for  the  exercise  of  dis- 
cretion or  judgment.  The  statute  relating  to 
county  surveyors  provides,  at  section  499, 
Ballinger's  Ann.  Codes  &  St.  (Pierce's  Code, 
S  4220)  as  follows:  "The  county  surveyor 
shall  keep  his  office  at  the  county  seat  In 
such  room  or  rooms  as  are  provided  by  the 
county,  and  he  shall  be  furnished  with  all 
necessary  cases  and  other  suitable  articles, 
and  also  with  all  blank  books  and  blanks 
necessary  to  the  proper  discharge  of  his  offi- 
cial duties,"  etc.  The  county  commissioners 
have  general  charge  of  the  county  property 
and  the  management  of  the  county  funds  and 
business.  Ballinger's  Ann.  Codes  &  St  S 
342  (Pierce's  Code,  8  4098).  It  cannot  be 
doubted,  therefore,  that  It  Is  the  duty  of  the 
county  commissioners  to  furnish  the  county 
surveyor  with  all  cases  "and  other  suitable 
articles"  necessary  to  the  proper  discharge  of 
his  official  duties.  When  It  is  admitted  that 
a  surveyor's  transit  is  necessary  for  the  prop- 
er discharge  of  the  duties  of  county  sur- 
veyor, and  when  it  is  admitted  that  it  is  im- 
possible for  him  to  perform  his  official  duties 
without  such  instrument,  it  would  seem  to  re- 
quire no  further  argument  to  show  that 
such  Instrument  Is  a  necessary  article  for  his 
office.  A  surveyor's  transit  Is  certainly  In- 
cluded within  the  meaning  of  the  words  "oth- 
er suitable  articles"  used  in  the  statute.  It 
follows  that  the  procurement  of  such  an 
instrument  Is  a  duty  enjoined  by  law  upon 
the  county  commissioners,  and  that  manda- 
mus will  He  to  require  the  performance  of 
that  duty.  There  Is  no  discretion  on  the 
part  of  the  commissioners  as  regards  the  du- 
ty of  furnishing  the  instrument  The  price 
or  the  make  of  the  instrument  may  involve 
some  judgment  or  discretion,  but  that  ques- 
tion Is  not  here,  because  It  is  admitted  that 
appellants  have  refused  to  furnish  or  procure 
or  pay  for  any  instrument  The  facts  that  the 
respondent  had  purchased  such  an  Instrument 
at  his  own  expense,  or  was  using  the  same, 
and  that  be  had  presented  a  bill  therefor  to 
the  county  commissioners,  and  the  bill  had 
been  rejected,  do  not  relieve  the  appellants. 
The  county  surveyor  Is  not  required  to  use  or 
furnish  his  own  Instruments,  no  matter  what 
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lie  may  have.  He  may  or  may  not  do  so  as 

lie  chooses,  bat  this  does  not  relieve  the  coun- 
ty of  the  duty  of  furnishing  necessary  suita- 
ble articles.  The  fact  that  respondent  re- 
quested the  payment  of  the  bill  for  the  In- 
strument, or  the  fact  that  he  Is  attempting  to 
sell  his  own  instrument  to  the  county,  If 
such  be  the  fact,  and  that  the  county  has  re- 
fused to  purchase,  stands  on  the  same  basis. 
These  facts  all  tend  to  show  that  the  county 
refused  to  furnish  necessary,  suitable  articles. 
They  were  Irrelevant  for  any  other  purpose. 
Appellants  argue  that,  since  law  books  are 
necessary  for  the  prosecuting  attorney,  If 
•county  surveyors  may  require  the  county 
commissioners  to  furnish  surveyor's  transits 
because  they  are  necessary,  then  county  com- 
missioners may  be  required  to  furnish  libra- 
ries to  the  county  attorneys.  This  would  no 
doubt  follow,  If  there  were  a  statute  provid- 
ing for  it  such  as  there  is  for  county  survey- 
•ors.  But  in  the  absence  of  a  statute  there  is 
no  such  duty. 

We  think  the  trial  court  properly  made  the 
order  appealed  from.  It  is  therefore  af- 
firmed. 

HADLET,  C.  J.,  and  CROW  and  ROOT, 
JJ.,  concur. 


WALKER  v.  BRUCE. 
(Supreme  Court  of  Colorado.  July  6,  1908.) 

1.  Minks  and  Minerals — "Mining  Partner- 
ship." 

A  mining  partnership  exists  where  the  sev- 
eral owners  of  a  mine  co-operate  in  the  working 
of  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Mines  and  Minerals,  8  222. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4521.] 

2.  Same— Mining  Partnership. 

Plaintiff  and  defendant  obtained  a  lease  of 
mining  property  and  a  bond  for  its  conveyance 
upon  payment  of  a  sum  by  a  certain  date,  which 
was  extended  for  a  consideration,  each  paying 
half.  Under  the  bond  and  lease,  the  parties 
agreed  to  work  the  property  jointly,  each  to  bear 
one-half  the  expense ;  defendant  putting  in  his 
own  work  and  plaintiff  furnishing  a  man  to  do 
his  share  of  the  work.  Held,  that  the  parties 
were  engaged  in  a  joint  enterprise  zor  the  pur- 
pose of  carrying  out  the  provisions  of  the  bond 
and  lease,  and  were  equal  partners  in  that  re- 
spect. 

[Ed.  Note. — For  cssps  in  point,  nee  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  8  222.] 

8.  Frauds,  Statute  or— Purpose  op  Stat- 
ute—Fraud. 

A  party  cannot  allege  or  rely  upon  the  stat- 
ute of  frauds  for  the  purpose  of  committing 
fraud ;   the  statute  being  intended  to  prevent, 
and  not  to  encourage,  fraud. 
-4.  Trusts— "Resulting  Trusts." 

Resulting  trusts  arise,  first,  when  an  estate 
is  purchased  In  the  name  of  one  person,  but  the 
money  or  consideration  is  given  by  another ;  sec- 
ond, where  a  trust  is  declared  only  as  to  part 
and  nothing  is  said  as  to  the  rest ;  and,  third,  in 
certain  cases  of  fraud  where  transactions  have 
been  carried  on  mala  fide. 

[Ed.  Note.— For  other  dpfinitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6188-6192.] 


5.  Same—'  'Constructive  Trusts." 

Constructive  trusts  are  such  as  are  raised 
by  equity  in  respect  to  property  which  has  been 
acquired  by  fraud,  or  where,  although  acquired 
without  fraud,  it  is  against  equity  that  it  should 
be  retained  by  him  who  holds  the  legal  title, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  8  189. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1476-1479;  vol.  8,  p.  7614.] 

6.  Same— Parol  Evidence. 

Resulting  trusts  are  not  within  the  statute 
of  frauds,  and  may  be  shown  by  parol  testimony. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  8  130.] 

7.  Trusts — Resulting  Trusts. 

Parties  were  members  of  a  mining  partner- 
ship formed  for  the  purpose  of  working  and  ob- 
taining title  to  a  claim,  with  equal  interests 
therein,  under  the  terms  of  which  each  was  to 
contribute  equally  to  the  expenses  incident  there- 
to. Pursuant  to  the  arrangement,  plaintiff  ne- 
gotiated with  the  owner  of  the  property  which 
they  had  previously  leased  and  purchased  it  out- 
right, using  his  own  money,  but  he  had  the  deed 
made  to  defendant  Held,  that  a  resulting  trust 
existed;  defendant  holding  a  one-half  Interest 
in  the  enterprise  In  trust  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
voy.  47,  Trusts,  8  102.] 

Appeal  from  District  Court,  Chaffee  Coun- 
ty; M.  S.  Bailey,  Judge. 

Action  by  Gilbert  A.  Walker  against  H.  T. 
Bruce.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions  to  enter  a  decree  for  plaintiff. 

Q.  K.  Hartensteln,  for  appellant  a  A. 
Wilkin,  for  appellee. 

BAILEY,  J.  This  action  was  brought  by 
the  appellant  to  obtain  a  decree  compelling 
the  appellee  to  convey  to  the  plaintiff  an 
undivided  one-half  Interest  in  the  Harvest 
Moon  mining  claim.  The  plaintiff  contended 
that  the  circumstances  under  which  the  prop- 
erty was  conveyed  to  the  defendant  were  such 
as  would  amount  to  a  trust  in  favor  of  plain- 
tiff. The  circumstances,  as  we  gather  them 
ftom  the  admissions,  undisputed  proof,  and 
matters  conclusively  proven,  are  as  follows: 
That  on  the  8th  of  September,  A.  D.  1903, 
Nelson  Gasklll  executed  and  delivered  unto 
the  plaintiff  and  defendant  his  lease  of  the 
property  and  bond  for  its  conveyance  upon 
the  payment  of  $5,000  on  or  before  the  15th 
day  of  November,  1903.  The  next  day.  In 
consideration  of  (25,  Gasklll  extended  the  op- 
tion of  purchase  contained  in  such  bond  and 
lease  until  the  15th  day  of  November,  1904. 
One-half  of  this  $25  was  paid  by  plaintiff  and 
one-half  by  defendant  Under  this  bond  and 
lease,  the  parties  agreed  to  work  the  prop- 
erty Jointly,  each  to  bear  one-half  of  the  ex- 
pense. This  matter  Is  disputed  by  appellee 
in  his  brief  and  also,  to  some  extent.  In  his 
testimony,  but  the  allegation  of  the  complaint 
Is  "that  pursuant  to  said  bond  and  lease, 
and  in  furtherance  of  their  said  enterprise, 
the  plaintiff  and  defendant  immediately  en- 
tered into  the  joint  possession  of  the  said 
mining  claim  and  commenced  the  develop- 
ment of  same,  each  bearing  and  to  bear  one- 
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half  of  the  expenses  of  such  development 
work  and  one-half  of  all  other  expenses  in 
the  furtherance  of  their  said  enterprise."  In 
relation  to  this  matter,  the  defendant  in  his 
answer  says  that  he  admits  that,  "pursuant 
to  said  title  bond  and  lease,  he,  the  defend- 
ant, and  the  plaintiff,  entered  Into  possession 
of  said  Harvest  Moon  mining  claim,  and 
commenced  work  and  did  work  upon  the 
same,  and  that  he,  the  defendant,  and  the 
plaintiff,  were  to  share  the  expenses  of  said 
work  and  development  work  equally;  that  Is 
to  say,  that  he  was  to  put  in  his  own  work 
and  the  plaintiff  was  to  furnish  a  man  to 
represent  him,  the  plaintiff,  in  the  doing  of 
an  amount  of  work  equal  to  that  that  sbou'.-i 
be  done  by  the  defendant."  So  we  are  con- 
strained to  believe  that  these  people  were  en- 
gaged In  a  joint  enterprise  for  the  purpose 
of  carrying  out  the  provisions  of  the  bond 
and  lease,  and  were  equal  partners  In  that 
respect  The  defendant  strenuously  urges 
that  this  did  not  amount  to  a  partnership, 
but  that  plaintiff  and  defendant  were  simply 
tenants  In  common,  each  having  his  several 
interest,  and  that  none  of  the  elements  of  a 
mining  partnership  entered  into  the  transac- 
tion. A  mining  partnership  has  been  defined 
by  this  court  as  follows:  "A  mining  partner- 
ship is  held  to  exist  where  the  several  own- 
ers of  a  mine  co-operate  in  the  working  of 
the  mine."  Charles  v.  Eschleman,  5  Colo.  111. 
"A  mining  partnership  may  exist  as  well 
where  the  parties  have  an  interest  merely 
In  the  working  of  the  mine  or  In  carrying 
on  mining  operations  as  where  they  own  the 
mine  itself."  Manvllle  v.  Parks,  7  Colo.  128, 
2  Pac  212.  In  the  same  case  it  is  said:  "For 
many  years  both  English  and  American  au- 
thorities have  held  that  co-tenant  owners,  as 
well  as  lessees  or  parties  having  only  equita- 
ble interests  in  the  property,  or  holding  under 
license  to  work  or  develop,  or  where  the  own- 
er furnishes  the  mine,  and  another  the  cap- 
ital and  labor  under  an  agreement  to  share 
the  profits  of  the  mine  jointly,  in  all  such 
cases  there  may  be  a  partnership  for  min- 
ing purposes."  In  Higgins  v.  Armstrong,  0 
Cola  88,  10  Pac.  232,  it  is  said:  "The  testi- 
mony, however,  does  not  warrant  the  infer- 
ence that  It  was  an  ordinary  or  commercial 
partnership,  since  no  partnership  organization 
was  shown.  It  appears  to  have  been  an  as- 
sociation of  individuals  for  the  purpose  of 
prosecuting  a  certain  business  venture,  which 
was  the  operating  of  mines  and  smelting 
works  at  Leadvllle.  It  may,  therefore,  be  ap- 
propriately denominated  a  'mining  partner- 
ship,' since  the  business  related  to  mining 
projects.  It  was  held  in  Charles  v.  Eschle- 
man, 5  Colo.  Ill,  that  a  mining  partnership 
exists  where  the  several  owners  of  a  mine  co- 
operate in  the  working  of  the  mine.  Here 
the  several  owners  in  the  'concern,'  as  Mr. 
Higgins  calls  It,  co-operated  In  carrying  on 
certain  mining  operations."  In  Lyman  v. 
Schwarts,  18  Colo.  App.  818,  67  Pac.  735,  it 
Is  said:  "It  appears  that  the  defendants  were 


jointly  engaged  in  working  a  mine,  and  that 
three  of  them  agreed  to  contribute  the  mon- 
ey and  the  other  his  services,  and  that  they 
were  to  share  equally  in  the  result  if  there 
was  any  result  This  agreement  shows  a 
mining  partnership."  In  Meagher  v.  Reed,  14 
Colo.  851,  24  Pac.  681,  9  L.  R.  A.  455,  it  is 
stated  as  a  general  rule  that  when  two  or 
more  persons  acquire  mining  property  solely 
or  principally  for  the  purpose  of  extracting 
the  ore,  the  relation  existing  between  them 
In  the  transaction  of  their  common  business 
Is  a  mining  partnership.  From  these  rules, 
the  allegations  of  the  complaint  the  admis- 
sions of  the  answer,  and  the  undisputed  facts 
appearing  in  the  record,  It  Is  quite  apparent 
that  there  was  a  mining  partnership  existing 
between  the  parties. 

Shortly  after  the  bond  and  lease  was  made, 
the  parties  commenced  working  the  claim; 
the  defendant  himself  working  and  the  plain- 
tiff employing  a  man  to  work  In  his  stead. 
This  arrangement  continued  until  the  16tb  of 
the  following  December.  Shortly  after  they 
became  engaged  in  the  enterprise,  they  con- 
ceived the  idea  of  forming  a  corporation  to 
take  over  the  property  and  some  other  min- 
ing claims  In  which  the  plaintiff  and  defend- 
ant were  jointly  interested.  The  articles  of 
Incorporation  were  prepared  by  the  plaintiff, 
and  were  finally  signed  and  acknowledged  by 
the  plaintiff  and  defendant  and  a  third  par- 
ty on  the  23d  of  October.  The  corporation 
was  formed  under  the  laws  of  Wyoming. 
Some  time  after  the  23d  of  October — the  ex- 
act date  does  not  appear  In  the  record — the 
articles  were  filed  jn  the  office  of  the  Secre- 
tary of  State  of  the  state  of  Wyoming. 
About  the  1st  of  October  the  defendant  gave 
to  the  plaintiff  $100,  which  the  defendant 
testified  was  given  for  the  purpose  of  enab- 
ling the  plaintiff  to  purchase  the  claim  from 
Gasklll  outright  Plaintiff  says  that  the  $100 
was  given  to  him  by  defendant  to  be  used 
In  paying  the  expenses  of  the  company.  He 
says  that  the  total  disbursements  were  $32«.- 
10,  of  which  the  defendant  contributed  $100 
and  plaintiff  the  balance.  On  the  24th  of 
October  Gasklll  went  Into  the  office  of  the 
plaintiff,  and  plaintiff  then  negotiated  with 
him  for  the  purchase  of  the  mine,  and  final- 
ly bought  it  for  $75  in  cash  and  $25  to  be 
taken  In  stock  of  the  corporation  which  was 
then  In  process  of  formation.  While  the  de- 
fendant alleges  In  his  answer  that  he  pur- 
chased the  property  from  Gasklll,  and  while 
he  testifies  that  he  gave  the  $100  to  the 
plaintiff  for  the  purpose  of  purchasing  the 
property,  Gasklll  says  that  the  defendant  nev- 
er spoke  to  him  concerning  it  that  the  only 
talk  he  bad  with  either  of  the  parties  in  re- 
lation to  the  purchase  of  this  property  was 
the  one  he  had  with  plaintiff  at  the  time  the 
sale  was  made.  Plaintiff  also  testified  that 
the  money  which  he  paid  to  Gasklll  for  the 
property  was  his  own  money,  and  did  not  be- 
long to  the  company.  As  tending  to  support 
the  theory  of  plaintiff,,  it  appears  that  after 
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the  articles  of  Incorporation  -were  filed  in 
Wyoming,  there  was  a  dispute  between  the 
parties  as  to  taking  such  steps  as  were  neces- 
sary in  order  to  authorize  the  corporation 
to  do  business  In  Colorado;  plaintiff  in  his 
complaint  alleging  that  this  was  through  the 
fault  of  the  defendant,  and  defendant  in  his 
answer  asserting  that  it  was  the  fault  of  the 
plaintiff.  According  to  the  pleadings,  there 
was  some  controversy  as  to  the  raising  of 
the  money  to  pay  the  necessary  filing  fees 
In  this  state,  and  in  this  connection  defend- 
ant in  his  answer  says:  "That  upon  his  part 
he  has  fully  desired  and  uniformly  urged 
that  the  said  incorporation  be  completed  and 
perfected  promptly  and  finally,  and  has  tokl 
the  plaintiff,  who  is  an  attorney,  to  go  ahead 
and  get  this  done,  and,  if  without  funds  of 
his  own,  to  pay  such  expenses  from  money 
of  the  defendant  In  his,  the  plaintiff's  hands, 
and  defendant  alleges  that  money  of  defend- 
ant's in  an  amount  sufficient  for  this  pur- 
pose was  and  Is  in  his,  the  plaintiff's,  hands." 
The  only  money  which  was  placed  in  plain- 
tiff's hands  by  the  defendant  was  the  $103 
above  referred  to,  and  the  difficulty  concern- 
ing the  filing  of  the  papers  in  Colorado  arose 
subsequently  to  the  purchasing  of  the  prop- 
erty from  Cask  111;  so  that,  if  we  take  the  al- 
legations of  the  answer  most  strongly  against 
the  pleader,  as  is  the  usual  rule,  we  are  forc- 
ed to  conclude  that  the  $100  was  not  placed 
In  the  plaintiff's  hands  for  the  purpose  of 
buying  this  property,  but  for  the  purpose,  as 
alleged  and  testified  to  by  the  plaintiff,  of 
contributing  to  the  general  expense  of  the 
company.  The  plaintiff,  who  prepared  the 
deed  from  Gasklll,  put  the  name  of  the  de- 
fendant in  as  the  sole  grantee.  He  explains 
this  by  aaylng  "the  deed  was  made  to  Mr. 
Bruce,  because  it  was  understood  between 
Mr.  Bruce  and  myself  that  this  property,  as 
well  as  others  we  were  working  on  then, 
should  go  to  the  company,  and  the  only  rea- 
son I  did  not  make  the  deed  to  us  jointly 
was  that  Mr.  Bruce  was  up  at  the  mine  work- 
ing, and  I  thought  it  would  please  him  if  I 
would  put  it  in  his  name.  This  was  the  only 
reason.  There  was  no  other  reason."  Some 
time  later  the  plaintiff  prepared  a  draft  of 
some  by-laws  for  the  corporation  and  the  min- 
utes of  a  proposed  meeting  to  be  held  by  the 
board  of  directors.  In  these  minutes  it  was 
provided  that  the  defendant  should  convey 
the  mining  claim  to  the  corporation  in  con- 
sideration of  a  certain  amount  of  stock  to 
be  issued  to  the  plaintiff  and  the  defendant. 
Upon  the  15th  day  of  December  defendant 
called  at  plaintiff's  office  for  the  purpose  of 
reading  over  the  by-laws  and  this  draft  of 
the  minutes,  and,  when  he  came  to  that  por- 
tion which  provided  for  the  conveying  of  the 
property  to  the  company,  he  objected,  and 
refused  to  make  the  conveyance.  The  difficul- 
ty then  arose  as  to  perfecting  the  organiza- 
tion so  that  it  might  do  business  in  this  state. 

Plaintiff  brought  this  action,  alleging  the 
facts  substantially  as  above,  and  asking  that 


defendant  be  compelled  to  convey  one-half 
of  the  property  to  him.  The  court  found 
the  issues  for  the  defendant,  and  plaintiff 
appeals. 

It  Is  contended  by  the  plaintiff  that  the 
facts  above  stated  constitute  the  defendant  a 
trustee,  and  that  a  resulting  trasfc  exists  for 
the  use  and  benefit  of  the  plaintiff.  De- 
fendant denies  this,  and  says  that  the 
whole  agreement  was  void  because  some 
momorandum  of  It  was  not  made  In  writing. 
From  the  entire  transaction  It  Is  apparent 
that  the  defendant  is  endeavoring  to  prac- 
tice a  fraud  upon  the  plaintiff.  The  deed 
for  this  property  having  been  made  to  the 
defendant  at  the  Instance  of  the  plaintiff, 
because,  as  plaintiff  says,  he  thought  it  would 
give  the  defendant  pleasure,  and  the  con- 
veyance having  been  made  for  a  temporary 
purpose  simply  to  bold  the  property  until 
the  corporation  was  authorized  to  take  the 
same,  defendant  in  effect  says:  "Now,  hav- 
ing the  property  in  my  own  name,  I  will 
not  convey  to  the  company  nor  to  you  be- 
cause the  statute  of  frauds  provides  that 
any  agreement  which  I  might  have  made 
concerning  the  same  was  void  because  It  la 
not  In  writing."  This  will  not  do.  The  stat- 
ute of  frauds  was  meant  to  prevent  frauds, 
and  not  to  encourage  them.  That  the  fraud 
always  takes  the  case  out  of  the  statute  Is 
a  rule  too  well  settled  to  admit  of  dispute. 
A  party  cannot  allege  nor  rely  upon  the 
statute  of  frauds  for  the  purpose  of  com- 
mitting fraud,  but  the  statute  is  to  be  invoked 
for  the  purpose  of  preventing  the  commis- 
sion of  one.  Lipscomb  v.  Nichols,  6  Colo. 
293;  Brown  on  Statute  of  Frauds,  §  438; 
Jenkins  v.  Eldredge,  3  Story,  C.  C.  181.  Fed. 
Cas.  No.  7,266;  Hidden  v.  Jordan,  21  Cal. 
93.  It  has  been  frequently  stated  that  re- 
sulting trusts  or  those  created  by  operation 
of  law  are,  first,  when  an  estate  Is  purchased 
In  the  name  of  one  person  but  the  money  or 
consideration  Is  given  by  another;  second, 
where  a  trust  is  declared  only  as  to  part 
and  nothing  is  said  as  to  the  rest;  and. 
third,  In  certain  cases  of  fraud  where  trans- 
actions have  been  carried  on  mala  fide.  Loydl 
v.  Spillett.  2  Atkyns,  150;  1  Greenleaf  on 
Evid.  I  256;  Washburn  on  Real  Property. 
8  1422;  Trapnall'8  Adm'x  v.  Brown,  19  Ark. 
39.  Constructive  trusts  are  such  as  are 
raised  by  equity  In  respect  to  property  which 
has  been  acquired  by  fraud,  or  where,  al- 
though acquired  without  fraud,  it  Is  against 
equity  that  it  should  be  retained  by  him  who 
holds  the  legal  title.  Washburn  on  Real 
Property,  §  1430.  Resulting  trusts  are  not 
within  the  statute  of  frauds,  and  may  be 
shown  by  parol  testimony.  Knox  v.  McFar- 
ran,  4  Colo.  586:  Kayser  v.  Maughan,  8 
Colo.  232,  6  Pac.  803;  Bohm  v.  Bohm,  9  Colo. 
100,  10  Pac.  790;  Warren  v.  Adams,  19  Colo. 
515,  36  Pac.  604. 

Upon  the  failure  to  perfect  the  corpora- 
tion, It  is  apparent  that  a  resulting  trust 
exists  In  this  case,  whatever  view  we  may 
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take  of  it  If  we  say  tbat  the  trust  exists 
where  the  purchase  price  was  paid  by  one 
and  the  deed  made  to  another,  then  by  a 
strong  preponderance  of  the  testimony  It 
Is  clear  that  the  plaintiff  comes  within  the 
rule.  He  says  tbat  be  paid  his  own  money 
for  this  property.  Gasklll  says  that  he  did 
not  know  Bruce  in  the  transaction;  that  be 
had  no  conversation  with  him  concerning  the 
purchase  of  the  property.  The  defendant 
says  that  he  gave  plaintiff  $100.  In  his 
answer  he  asserts  that  at  the  time  of 
tbe  commencement  of  this  action,  long  aft- 
er the  purchase  was  made,  tbe  plaintiff 
bad  money  In  his  hands  sufficient  to  pay 
tbe  expense  of  perfecting  the  corporation. 
Plaintiff  could  not  have  paid  defendant's 
money  to  Gasklll,  and  still  retain  it.  Against 
this  Is  the  naked  declaration  of  the  defend- 
ant that  he  gave  tbe  $100  for  the  specific 
purpose  of  purchasing  the  property.  Besides 
this,  the  property  was  purchased  upon  the 
24th  day  of  October;  yet  plaintiff  and  de- 
fendant continued  to  work  the  mine  jointly, 
plaintiff  furnishing  a  man  and  defendant 
himself  working  until  the  16th  day  of  De- 
cember, and  until  the  defendant  determined 
that  he  would  not  convey  the  property.  If 
we  consider  the  mala  fides  of  the  transaction, 
then  it  appears  that  in  equity  and  good  con- 
science defendant  should  convey  one-half  of 
this  property  to  the  plaintiff.  These  people 
were  engaged  in  a  mining  partnership  for 
tbe  purpose  of  working,  operating,  and  ob- 
taining; title  to  this  particular  claim,  and  each 
was  to  contribute  to  the  expenses  Incident 
thereto.  Pursuant  to  that  arrangement,  the 
plaintiff  negotiated  with  the  owner  of  the 
property  and  purchased  It  outright,  and, 
unwisely  as  It  appears,  bad  the  deed  made 
to  the  defendant.  Under  such  circumstances, 
should  the  defendant  be  permitted  to  cozen 
tbe  plaintiff  out  of  the  property  entirely 
and  at  the  same  time  accept  the  fruits  of  the 
labor  bestowed  upon  and  money  Invested  in 
this  property  by  tbe  plaintiff?  The  court 
under  the  pleadings  and  the  evidence  In  this 
case  should  have  found  the  Issues  for  tbe 
plaintiff  instead  of  tbe  defendant,  and,  not 
having  done  so,  the  judgment  will  be  re- 
versed and  the  cause  remanded,  with  In- 
structions to  render  a  decree  for  tbe  plain- 
tiff in  accordance  with  the  prayer  of  the 
complaint 
Reversed  and  remanded. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


TAYLOR  v.  KELLEHER. 
'Supreme  Court  of  Colorado.    May  4,  1906.) 
L  Counties  —  Officers  —  County  Board  — 

POWEB  TO  COMPROMISE  JUDGMENTS. 

The  board  of  county  commissioners,  as  the 
aOcers  authorized  by  law  to  transact  the  county 
bodiless,  are  vested  with  discretion  to  make  such 


settlement  and  compromise  of  a  judgment  in  fa- 
vor of  the  county  as  they  think  best 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  18,  Counties,  63  55,  337.] 

2.  Payment — Recovery — "Involuntary  Pay- 
ment"—Duress. 

Plaintiff  was  appointed  an  assistant  district 
attorney  by  the  county  commissioners  to  collect 
bonds  m  criminal  cases.  He  had  property  of 
defendant's  surety  sold  under  execution  to  satis- 
fy a  judgment  of  $275.85  for  fees  and  costs,  and 
plaintiff  bought  in  the  property  as  trustee  for 
the  county.  Subsequently  the  county  commis- 
sioners compromised  the  judgment  for  $25,  and 
requested  plaintiff  to  assign  the  certificate  of 
purchase  to  the  surety's  wife.  Plaintiff  refused 
to  do  so  at  first,  and  only  complied  when  the 
district  attorney  was  requested  to  direct  him  to 
do  so,  and  after  his  salary  had  been  withheld  for 
two  months,  and  then  at  the  same  time  he  paid 
to  the  county  treasurer  the  balance  of  the  judg- 
ment and  costs  against  defendant.  It  did  not 
appear  that  the  payment  to  the  county  treasurer 
was  in  any  manner  coerced,  requested,  or  even 
known  to  defendant,  or  to  the  board  of  county 
commissioners.  Held,  that  the  payment  was  not 
an  _  involuntary  payment,  made  under  duress, 
which  could  be  recovered,  since  to  constitute  the 
coercion  or  duress  sufficient  to  make  a  payment 
involuntary  there  must  be  some  actual  or  threat- 
ened exercise  of  power  possessed,  or  believed  to 
be  possessed,  by  the  person  exacting  or  receiv- 
ing the  payment,  over  the  person  or  property  of 
another,  from  which  the  latter  has  no  other 
means  of  immediate  relief  than  by  making  the 
payment. 

(Ed-^te  — For  eases  ,n  rtoint,  see  Cent.  Dig. 
vol.  39,  Payment.  81  283-287. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  §  3764.] 

Error  to  County  Court,  City  and  County 
of  Denver;  H.  V.  Johnson,  Judge. 

Action  by  David  G.  Taylor  against  Con  J. 
Kelleher.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.  Affirmed. 

D.  G.  Taylor,  for  plaintiff  In  error.  Geo. 
P.  Steele,  for  defendant  In  error. 

MAXWELL,  J.  In  1901  plaintiff  in  error 
was  appointed,  by  tbe  county  commissioners 
of  the  then  county  of  Arapahoe,  an  assistant 
in  the  office  of  the  district  attorney,  to  col- 
lect bonds  in  criminal  cases.  In  January 
of  tbat  year  defendant  in  error  was  convicted, 
in  the  criminal  court  of  the  county,  of  a  crim- 
inal offense,  and  fined  in  the  sum  of  $200 
and  costs,  and  sentenced  to  jail  for  six 
months.  Defendant  in  error,  by  executive 
clemency,  was  relieved  of  the  imprisonment, 
and,  pursuant  to  the  provisions  of  Mills'  Ann. 
St.  8  1473,  replevied  the  judgment  for  the 
fine  and  costs  by  giving  a  bond,  as  required 
by  the  terms  of  the  statute.  The  fine  not 
having  been  paid  at  tbe  expiration  of  five 
months,  plaintiff  In  error  caused  an  execu- 
tion to  be  issued  and  levied  upon  the  prop- 
erty of  the  surety,  and  the  property  sold 
to  satisfy  tbe  judgment  and  costs,  amount- 
ing to  tbe  sum  of  $275.85.  At  the  sale  plain- 
tiff in  error  bid  in  tbe  property  as  trustee 
for  Arapahoe  county,  and  a  certificate  of  pur- 
chase and  sale  was  Issued  to  plaintiff  In  er- 
ror as  trustee.  In  May,  1902,  the  chairman 
of  the  board  of  county  commissioners  re- 
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Queried  the  district  attorney  to  direct  plain- 
tiff in  error  to  assign  the  certificate  of  pur- 
chase to  the  wife  of  the  surety  on  the  hond, 
In  consideration  of  the  payment  of  the 
sum  of  1 25  to  the  county,  pursuant  to  ac- 
tion of  the  board  of  county  commissioners 
in  the  matter.  On  that  day  plaintiff  in  er- 
ror assigned  the  certificate,  as  directed  by 
the  order  of  the  board  of  county  commission- 
ers, and  upon  the  same  day  paid  to  the  coun- 
ty treasurer  of  Arapahoe  county  the  sum  of 
$250.86,  being  the  balance  of  the  judgment 
and  costs  against  the  defendant  in  error.  It 
appears  from  the  evidence  that  plaintiff  in 
error  refused  to  assign  the  certificate  of  pur- 
chase held  by  him  as  trustee  when  first 
requested  so  to  do,  and  only  did  so  after 
payment  of  his  salary  had  been  withheld 
for  two  months,  plaintiff  in  error  contending 
that  the  assignment  of  the  certificate,  as 
directed  by  the  order  of  the  board  of  county 
commissioners,  was  pursuant  to  a  conspiracy 
between  defendant  in  error,  the  board  of 
county  commissioners,  and  the  county  attor- 
ney to  defraud  the  county  of  the  balance 
of  the  Judgment  At  the  trial  below  defend- 
ant in  error  Introduced  no  testimony,  and  did 
not  cross-examine  the  witnesses  Introduced 
by  plaintiff  in  error,  and  at  the  conclusion 
of  the  testimony  Interposed  a  motion  for  non- 
suit, which  was  granted. 

Plaintiff  In  error  insists  that  the  payment 
by  htm  to  the  county  treasurer  of  Arapahoe 
county  of  the  sum  of  1260.85  was  involuntary 
upon  his  part,  made  under  duress,  and  in 
pursuance  of  a  conspiracy  to  defraud  the 
county,  formed  between  defendant  in  error 
and  the  officers  of  the  county,  and  that  de- 
fendant In  error  is  liable  to  him  for  the 
amount  which  he  paid  to  the  county  treas- 
urer, as  one  of  the  conspirators.  With  the 
motives  which  actuated  the  county  commis- 
sioners, who  compromised  the  Judgment 
against  defendant  in  error,  we  have  no  con- 
cern. As  the  officers  authorized  by  law  to 
transact  the  business  of  the  county,  they 
were  vested  with  discretion  to  make  such 
Hottlcmcnt  and  compromise  of  the  Judgment 
ns  to  them  seemed  best  Their  action  In  the 
matter  completely  protected  plaintiff  In  error 
from  any  charge  or  ImpMcatlon  of  fraud,  if 
tlwre  was  any  fraud  Involved  In  the  trans- 
act Ion.  As  an  employe1  of  the  board,  It  was 
the  duty  of  plaintiff  In  error  to  comply  with 
the  ordors  of  the  board.  There  Is  absolute- 
ly nothing  in  the  record  to  Indicate  that  the 
imyitumt  of  $260.85  to  the  county  treasurer 
|iy  tlMt  plaintiff  In  error  was  in  any  manner 
^mrcttd,  requested,  or  even  known  to  the  de- 
tViulHUt  in  error  or  the  board  of  county  com- 
uiUttlonors;  It  was  a  purely  voluntary  trans- 
action upon  his  part,  and  his  contention 
that  the  same  was  made  under  duress  is 
entirely  without  merit.  "To  constitute  the 
coercion  or  duress  which  will  be  regarded 
km  Mufflclent  to  make  a  payment  involuntary 
•  •  •  there  must  be  some  actual  or  threat- 
ened exercise  of  power  possessed,  or  believed 


to  be  possessed,  by  the  party  exacting  or  re- 
ceiving the  payment  over  the  person  or 
property  of  another,  from  which  the  latter 
has  no  other  means  of  Immediate  relief  than 
by  making  the  payment  As  stated  by  the 
Court  of  Appeals  of  Maryland,  the  doctrine 
established  by  the  authorities  is  that  'a  pay- 
ment Is  not  to  be  regarded  as  compulsory, 
unless  made  to  emancipate  the  person  or 
property  from  an  actual  and  existing  duress, 
Imposed  upon  it  by  the  party  to  whom  the 
money  is  paid' — citing  cases."  Radich  v. 
Hutchins,  96  U.  S.  210,  213,  24  L.  Ed.  409. 
"The  general  doctrine  has  been  frequently 
announced  that  a  payment  1b  not  to  be  re- 
garded as  compulsory  unless  made  to  eman- 
cipate the  person  or  property  from  an  actual 
and  existing  duress,  imposed  upon  It  by  the 
party  to  whom  the  money  Is  paid,  or  to  pre- 
vent a  seizure  by  a  party  armed  with  ap- 
parent authority  to  seize  the  property."  22 
Am.  &  Eng.  Enc.  Law,  613. 

Plaintiff  In  error  failed  to  bring  his  case- 
within  the  principle  announced  by  the  above 
authorities;  no  error  was  committed  by  the 
court  In  granting  the  motion  for  a  nonsuit, 
for  which  reason  the  Judgment  must  be  af- 
firmed. 

Affirmed. 


STEELE,  C.  J.,  and  HELM,  J.,  concur. 


DOCK8TADER  v.  PEOPLE. 
(Supreme  Court  of  Colorado.   June  1,  1908. 
Rehearing  Denied  July  6,  1908.) 

1.  Criminal  Law— Former  Jeopardy— Plea. 
— Demubbeb. 

Where  a  plea  of  former  jeopardy  Is  demur- 
red to,  all  statements  In  the  plea  must  be  ac- 
cepted as  true  in  determining  the  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |  872.] 

2.  Same— Tbial  bt  Juby. 

The  court  cannot  overrule  a  plea  of  former- 
jeopardy  because,  from  facts  within  its  own 
knowledge,  its  averments  are  untrue,  but  the 
issues  must  be  submitted  to  a  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  1710.] 

8.  Same— Plea— Sufficiency. 

A  plea  of  former  jeopardy  alleging  that* 
on  a  former  trial  of  defendant  on  the  same  in- 
formation, the  jury  was  arbitrarily  discharged 
before  the  end  of  the  term  and  without  defend- 
ant's consent,  without  any  imperious  or  actual 
necessity  or  warrant  of  law  existing  therefor,, 
and  that  there  was  no  judgment  appearing  in 
the  records  of  the  court  in  relation  to  the  dis- 
charge of  the  jury  except  an  unauthorised  mi- 
nute voluntarily  and  without  direction  of  the 
court  made  by  the  deputy  clerk,  was  not  subject 
to  demurrer,  but  raised  an  issue  of  fact  requir- 
ing a  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1710.] 

4.  Same— Obdebs— Entby  bt  Clerk— Valid- 
ity. 

A  minute  entry  by  a  deputy  clerk  on  the 
record  of  a  criminal  prosecution,  without  an  or- 
der of  court,  that  the  jury  being  unable  to  agree, 
were  discharged,  and  that  the  trial  was  continu- 
ed to  the  next  term,  was  unauthorised  and  in- 
effective for  any  purpose. 
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Kn  Banc.  Error  to  District  Court,  El  Paso 
Comity;  James  Owen,  Judge. 

P.  C  Docks tader  was  convicted  of  an  of- 
fense, and  he  brings  error.  Reversed,  with 
directions. 

Chas.  H.  Dudley,  Orr  ft  Cunningham 
and  O.  M.  Hawkins,  for  plaintiff  In  error. 
Wm.  H.  Dickson,  Atty.  Gen.,  and  S.  H. 
Thompson,  Jr.,  Asst.  Atty.  Gen.,  for  the  Peo- 
ple. 

STEELE,  C.  J.  The  second  trial  of  the 
defendant  resulted  In  his  conviction,  and 
he  was  sentenced  to  a  term  In  the  peniten- 
tiary. He  has  alleged  52  assignments  of  er- 
ror. We  shall  consider  but  one,  that  re- 
lating to  the  alleged  error  of  the  court  in 
sustaining  a  demurrer  to  the  plea  of  former 
jeopardy. 

The  plea  declares,  in  substance,  that  on 
the  10th  day  of  May,  1907,  the  defendant  was 
regularly  arraigned  and  entered  his  plea  of 
not  guilty  to  the  information  and  all  the 
counts  thereof  upon  which  he  was  about  to 
be  tried;  that  on  the  11th  day  of  May,  1007, 
a  Jury  was  regularly  impaneled  and  sworn 
to  try  the  issues  between  the  people  and  the 
defendant,  and  that  at  the  conclusion  of  the 
testimony  the  district  attorney  elected  to 
stand  upon  the  second  and  third  counts  of 
the  information;  and,  further,  that,  "upon 
the  trial  of  said  cause  said  jury  was  on,  to 
wft  the  17th  day  of  May,  1907,  and  three 
days  before  the  end  of  the  term  of  said 
court  in  which  said  trial  was  had,  and  with- 
out the  consent  of  this  defendant,  arbitrari- 
ly discharged  by  the  court,  before  said  jury 
had  readied  or  announced  an  agreement  or 
Terdlct  in  said  cause,  and  said  jury  were  dis- 
charged so  as  aforesaid  without  any  physical, 
imperious,  or  actual  necessity  or  warrant  in 
-aw  appearing  or  existing  therefor,  and  with- 
out any  Judgment  or  finding  of  the  court  be- 
ing made,  announced,  or  entered  of  record 
by  the  court  adjudging  or  declaring  that  any 
aeeeaslty.  either  physical,  Imperious  or  actu- 
al, or  any  warrant  In  law  appeared  or  exist- 
ed for  the  discharge  of  said  Jury  at  said 
<    time,  and  that  the  sole  and  only  record  then 
sade  or  now  appearing  upon  the  records  of 
i     this  court  in  relation  to  said  discharge  was 
and  Is  an  a  unauthorized  minute,  voluntarily 
1     and  without  direction  by  said  court  made  by 
the  deputy  clerk  of  this  court,  which  Is  in 
words  and  figures,  to  wit:  'May  17th,  1907. 
So.  4582.    The  People  v.  P.  O.  Dockstader. 
toy  unable  to  agree.   •   *   •  Discharged 
i     and  trial  of  this  cause  continued  to  next 
term.' "   To  this  plea  the  people  Interposed  a 
I      temurrer,  in  substance,  as  follows:  That 
tfce  matters  therein  contained,  in  manner  and 
form  as  the  same  are  above  pleaded  and  set 
forth,  are  not  sufficient  in  law  to  bar  or 
preclude  the  said  people  of  said  state  from 
Toseeutlng   the  said  information  against 
'Jm.  the  said  Dockstader,  and  that  the  peo- 
?>  are  not  bound  by  the  law  of  the  court  to 
answer  the  same.   This  demurrer  was  on 


the  18th  of  June,  1907,  sustained,  and  the 
defendant  was  upon  said  day  again  tried. 
By  the  demurrer  the  statements  contained 
In  the  plea  are  admitted,  and  we  must  accept 
as  true  the  statements,  which  are  that  upon 
a  former  trial  of  the  defendant  upon  the 
same  Information  the  jury  was  arbitrarily 
discharged,  without  the  consent  of  the  de- 
fendant and  without  any  imperious  or  actual 
necessity  or  warrant  of  law  existing  therefor, 
and  that  there  Is  no  judgment  appearing  in 
the  records  of  the  court  In  relation  to  the 
discharge  of  said  jury  except  an  unauthor- 
ised minute,  voluntarily  and  without  direc- 
tion of  said  court,  made  by  the  deputy  clerk 
of  the  court. 

If  the  jury  that  first  tried  the  defendant 
was  discharged  before  the  end  of  the  term 
and  without  the  defendant's  consent,  and 
when  there  was  no  necessity  therefor,  the 
defendant  was  entitled  to  his  discharge.  The 
order  of  the  court  discharging  the  jury  is 
set  forth  In  the  supplemental  abstract,  where- 
in it  appears  that  the  jury,  after  having  con- 
sidered the  case  for  two  whole  days,  was  dis- 
charged by  the  judge  because  he  was  satis- 
fied that  the  Jury  could  not  reach  a  verdict;, 
but  we  cannot  consider  this  order.  It  was 
admitted  by  the  people  that  no  such  order 
was  made  by  the  court  We  have  held  in 
the  case  Kinkle  v.  People,  27  Colo.  459,  62 
Pac.  197,  that  the  court  cannot  overrule  a 
plea  of  former  jeopardy  because  from  facts 
within  his  own  knowledge  its  averments  are 
untrue,  and  that  the  issue  must  be  submitted 
to  the  Jury.  Upon  the  authority  of  that  case 
we  must  reverse  this  Judgment  It  Is  to  be 
regretted  that  a  defendant  convicted  of  so 
shocking  an  offense  should  be  granted  a  new 
trial  because  of  the  failure  of  the  court  to 
observe  a  rule  of  practice,  but  we  must  re- 
spect the  rights  of  the  defendant.  The  rule 
that  a  plea  of  former  jeopardy  raises  an  is- 
sue of  fact  which  must  be  tried  by  a  Jury 
is  well  established,  not  only  by  the  decisions 
of  this  court,  but  by  the  great  weight  of  au- 
thority. 

It  is  therefore  ordered  that  the  Judgment 
be  reversed,  with  directions  to  the  district 
court  to  overrule  the  demurrer  to  the  plea 
of  former  Jeopardy,  and  for  such  other  pro- 
ceedings as  may  be  taken  in  accordance  with 
this  opinion. 

CAMPBELL  and  MAXWELL,  JJ.,  not  par- 
ticipating. 


BOOTHROYD  v.  BOARD  OP  COM'RS  OP 
LARIMER  COUNTY. 

(Supreme  Court  of  Colorado.    May  4,  1908.> 

1.  Injunction— Adequacy   or   Remedy  at 
Law— Road  Openino  Proceeding. 

A  board  of  county  commissioners  having 
conducted  proceedings  to  establish  a  road  in 
strict  compliance  with  Mills'  Ann.  St.  88  3931- 
3943,  and  having  paid  the  compensation  award- 
ed by  the  viewers,  is  entitled  to  enjoin  inter- 
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fereoce  by  a  landowner  with  an  opening  of  the 
road ;  the  board  not  being  afforded  an  adequate 
remedy  at  law  under  sections  1720  and  3945, 
which  authorize  proceedings  to  condemn  a  right 
of  way  for  a  public  highway  in  the  absence  of 
a  petition  of  freeholders. 

2.  Highways  —  Establishment  —  Petition 
— Sufficiency. 

A  freeholders'  petition  to  establish  a  road 
is  not  insufficient  as  evidence  of  regularity  of 
proceedings  as  affecting  a  particular  landowner, 
on  the  theory  that  the  line  of  the  road  included 
part  of  an  old  road,  thereby  making  two  roads, 
and  because  there  is  no  evidence  that  10  free- 
holders signing  the  petition  resided  within  two 
miles  of  the  section  of  the  road  crossing  such 
owner's  land,  where  the  record  does  not  dis- 
close the  length  of  the  old  highway  included 
within  the  line  of  the  proposed  road. 

3.  Same— Amendment  of  Viewers'  Report- 
Effect. 

That,  after  a  board  of  county  commission- 
ers acted  upon  the  viewers'  report  in  a  proceed- 
ing to  establish  a  road,  the  viewers  were  al- 
lowed to  amend  the  report  by  adding  an  award 
to  one  whose  name  through  mistake  was  omit- 
ted from  the  original  report,  does  not  invalidate 
the  report,  nor  afford  another  landowner  ground 
to  object. 

4.  Ten  deb— Objection  to  Fobm— Waives. 

Objection  to  the  form  of  a  tender  is  waived 
if  it  is  refused  solely  for  insufficiency  of 
amount 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Tender,  f|  41-46.] 

5.  Highways— Establishment  —  Natube  of 
Pboceedinos— Payment  of  Award. 

Proceedings  under  the  statute  for  the  es- 
tablishment of  public  highways,  so  far  as  they 
relate  to  the  acquisition  of  a  right  of  way  for 
the  proposed  highway,  are  in  the  nature,  of 
proceedings  under  the  eminent  domain  act ;  and 
the  principles  relating  to  the  payment  of  the 
award  which  control  in  the  latter  proceedings 
Hhould  control  the  former. 
0.  Eminent  Domain— Rights  Acquired  — 
Ten  deb  of  Compensation. 

A  tender  made  to  a  landowner  of  the 
award  made  him  in  a  proceeding  to  establish 
a  road  having  been  made,  and  the  form  having 
been  unobjected  to,  the  county  commissioners 
were  authorized,  through  their  agents,  to  enter 
upon  the  owner's  premises  to  open  the  road. 

(Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  f  852.] 

7.  Appeal  and  Error—  Waives  of  Assigned 

Errors—  Failure  to  Argue. 

Errors  assigned,  but  not  argued,  will  be 
treated  as  abandoned. 

fKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  M  4256-4261.] 

Api>oal  from  District  Court,  Larimer  Coun- 
ty ;  Christian  A.  Dennett,  Judge. 

Action  by  the  board  of  county  commission- 
«ti  of  tbe  county  of  Larimer  against  Phillip 
II.  Boothroyd.  From  a  decree  for  plaintiff, 
defendant  appeals.  Affirmed. 

Annls  &  Stow,  for  appellant  Leftwlcb  & 
Cross,  for  appellee. 

MAXWELL,  J.  This  is  an  action  to  en- 
join appellant  (defendant  below)  from  in  any 
manner  interfering  with  appellee  and  its 
agents  in  opening  and  constructing  a  public 
highway  across  appellant's  land.  The  com- 
plaint alleges  proceedings  of  the  board  of 
iiAUdy  commissioners  in  full  and  strict  com- 
pliance with  the  requirements  of  the  statutes 


(Mills'  Ann.  St  IS  8931-8943)  relating  to  the 
establishment  of  public  highways,  tbe  pay- 
ment of  the  compensation  awarded  by  the 
viewers,  and  an  order  of  the  board  to  the 
road  overseer  of  the  road  district  in  which 
the  road  was  located  to  proceed  with  the 
work  of  opening  and  constructing  the  same, 
and  then  proceeds:   "The  overseer  of  said 
road  district  was  proceeding  to  open  and 
work  said  road,  and  had  arrived  at  the  line 
of  tbe  defendant's  said  land  which  was  cross- 
ed thereby,  when  the  defendant  appeared, 
and  with  a  force  armed  with  deadly  weapons, 
by  intimidation  and  threats  to  take  the  life 
of  any  person  who  attempted  to  enter  upon 
his  said  hind  for  the  purpose  of  opening  or 
working  said  road,  and  thereby  putting  the 
said  road  overseer  in  fear  of  the  loss  of  his 
life,  prevented  him  from  further  prosecuting 
his  said  work,  or  from  opening  and  work- 
ing said  road  and  continues  and  still  does 
threaten  like  acts  of  violence  In  case  there  is 
any  further  attempt  to  enter  upon  his  prem- 
ises for  the  purpose  of  carrying  out  the  order 
of  tbe  said  board  of  county  commissioners 
to  the  said  road  overseer."   The  answer  ad- 
mits the  proceedings  of  the  board;  denies 
that  defendant  had  any  notice  of  the  meeting 
of  tbe  viewers  or  any  knowledge  of  the 
award  made  to  him  until  long  after  the  time 
allowed  for  an  appeal;  denies  that  he  has 
been  paid  the  compensation  provided  for  In 
the  report  of  the  viewers  or  any  compensa- 
tion whatever,  and  "avers  that  the  said  de- 
fendant refused  to  accept  the  compensation 
awarded  by  the  said  viewers,  for  that  the 
same  was  wholly  and  absolutely  Inadequate 
and  insufficient";  "admits  that  the  defend- 
ant was  armed  and  informed  the  road  over- 
seer that  he  would  resist  any  attempt  to  en- 
ter upon  his  land  for  the  purpose  of  open- 
ing or  working  said  road;  and  further  ad- 
mits that  he  will  continue  to  resist  by  force. 
If  necessary,  any  future  attempts  to  enter  up- 
on his  land,  for  the  purpose  of  either  opening' 
or  working  said  road,  unless  restrained  by 
an  order  of  this  court  or  an  order  of  any- 
competent  court  having  jurisdiction  In  the 
premises."    A  second  defense   denies  the 
jurisdiction  of  the  court  upon  the  ground 
that  it  appears  from  the  complaint  and  the 
statutes  that  tbe  plaintiff  had  a  foil  and  ad- 
equate remedy  at  law.   A  trial  to  the  court 
without  a  jury  resulted  in  findings  in  favor 
of  the  plaintiff  upon  all  Issues  presented  by 
the  pleadings,  and  a  decree  granting  the 
Injunction  prayed  for.  Appellant  objected  to 
the  introduction  of  any  evidence,  upon  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  andt 
in  support  of  the  assignment  of'  error  based 
upon  the  action  of  the  court  in  overruling  his 
objection  relies  upon  the  familiar  maxim 
that  equitable  relief  will  not  be  granted 
where  there  Is  a  plain,  speedy,  and  adequate* 
remedy  at  law. 

The  argument  is  that  the  plain,  speedy,  and 
adequate  remedy  at  law  which  was  open  to 
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appellee  Is  found  in  Mills'  Ann.  St  f  3945, 
the  concluding  paragraph  of  which  is :  "The 
board  of  county  commissioners  of  any  coun- 
ty may,  and  they  are  hereby  authorized,  to 
take  and  condemn,  or  cause  to  be  condemned, 
the  lands  of  private  persons  under  and  ac- 
cording to  said  eminent  domain  act  in  the 
first  instance,  without  view  or  other  pro- 
ceeding under  this  act"  And  in  that  portion 
of  subdivision  5,  Mills'  Ann.  St.  §  1720,  which 
reads  as  follows :  "And  at  any  stage  of  such 
new  proceedings,  or  of  any  proceedings  un- 
der this  act,  the  court  or  judge  may  by  rule 
in  that  behalf  made,  authorize  the  said  pe- 
titioner. If  already  in  possession,  and  if 
not  in  possession  to  take  possession  of  and 
use  said  premises  during  the  pendency  and 
until  the  final  conclusion  of  such  proceedings, 
and  may  stay  all  actions  and  proceedings 
against  such  petitioner  on  account  thereof. 
Provided,  such  petitioner  shall  pay  a  sum- 
dent  stun  Into  court,  or  to  the  clerk  thereof, 
to  pay  the  compensation  in  that  behalf  when 
ascertained.  Provided,  further,  that  tbe 
judge  of  the  court  before  or  wherein  any 
such  proceedings  are  had  shall  determine 
tbe  amount  such  petitioner  shall  be  required 
to  pay  or  deposit  pending  any  such  ascer- 
tainment ;  and  In  every  case  where  posses- 
sion shall  be  so  authorized,  It  shall  be  law- 
ful for  the  owner  to  conduct  tbe  proceedings 
to  a  conclusion,  if  the  same  shall  be  delayed 
by  the  petitioner."  The  portion  of  tbe  stat- 
ute last  above  quoted  is  found  in  the  eminent 
domain  act 

For  the  purpose  of  discussing  this  error 
only,  counsel  for  appellant  admit  that  the 
board  observed  all  the  requirements  of  the 
statute  respecting  the  opening  of  the  public 
highway  across  the  land  of  appellant.  This 
admission  concedes  the  authority  of  tbe 
board  to  order  the  road  to  be  opened  for 
travel,  as  provided  by  Mills'  Ann.  St.  §  3942. 
Under  this  conceded  authority,  the  road  over- 
seer was  proceeding  to  execute  the  order  of 
the  board  when  he  was  met  by  appellant, 
shotgun  In  hand,  and  prevented  from  execut- 
ing the  order  of  the  board.  This  act  upon 
'he  part  of  appellant,  and  bis  avowed  in- 
tention to  resist  by  force,  if  necessary,  any 
future  attempts  to  execute  the  order  of  the 
board,  constitutes  appellee's  cause  of  action 
n  set  forth  in  the  complaint.  The  provisions 

f  the  statutes  above  quoted,  upon  which 
roonsel  rely  In  support  of  their  contention,  are 
•otirely  inapplicable.  They  have  reference 
proceedings  condemning  a  right  of  way 
for  a  public  highway  in  the  absence  of  a  pe- 
tition of  freeholders,  in  cases  where  the 
board  may  determine  that  the  necessity  for 
&  public  highway  exists.  This  proceeding 
»as  not  of  that  character,  but  was  based  up- 
r-a  a  petition  of  freeholders,  and,  according 
2a  the  concession  of  plaintiff,  all  proceed- 
iags  of  the  board  were  regular  and  valid. 
If  the  contention  of  appellant  Is  right,  It 
amounts  to  this :  That,  the  board  baving  pro- 
weded  regularly  to  acquire  a  right  of  way 
97  P. — 17 


across  the  land  of  one  who  happens  to  be 
along  tbe  line  of  a  proposed  highway,  such 
person  may  resist  by  force  the  attempt  of 
the  board  to  exercise  the  power  conferred  up- 
on it  by  statute,  and  thereby  compel  the 
board  to  abandon  all  of  its  proceedings  in 
that  behalf,  and  resort  to  an  entirely  dif- 
ferent proceeding  under  a  different  statute. 
The  ultimate  result  of  such  conclusion  would 

j  mean  that  any  person  who  might  imagine  his 
rights  were  being  Infringed  could,  by  the 
use  of  a  shotgun,  abrogate  the  statutes  of 
this  state.  This  court  is  not  prepared  to 
announce  a  doctrine  which  will  lead  to  any 
such  results.  Tbe  authorities  cited  by  coun- 
sel for  appellant  in  support  of  this  contention 
are  not  in  point,  and  it  Is  unnecessary  to 
review  them.  The  court  committed  no  error 
in  overruling  the  objection  to  tbe  admission 
of  any  evidence  under  the  complaint. 

Appellant  objected  to  the  admission  in  evi- 
dence of  the  petition  presented  to  the  board 
upon  tbe  ground  that  the  evidence  failed 
to  show  that  the  petition  was  signed  by  10 
freeholders  resident  within  two  miles  of 
the  proposed  highway.  It  is  said  that  the 
line  of  the  proposed  highway  included  a 
portion  of  an  old  road,  and  that  thereby  the 
proposed  highway  was  divided  into  two 
sections  or  two  roads,  and  that  the  evidence 
failed  to  show  that  10  freeholders  resided 
within  two  miles  of  the  section  of  the  road 
which  crossed  appellant's  land.  We  are 
unadvised  by  anything  found  in  the  record 
as  to  the  length  of  the  old  highway  included 
within  the  line  of  the  proposed  road.  It 
may  be  a  few  feet,  or  miles,  in  length.  No 
authorities  are  cited  by  counsel  In  support  of 
this  contention.  "The  highway  may,  It 
seems,  be  established1  so  as  to  run  in  part 

|  upon  a  road  already  existing.  In  Pennsyl- 
vania It  is  stated  that  while,  as  a  general 
rule,  one  road  cannot  be  located  on  another 
regularly  laid  out  and  opened,  it  may  be  laid 
on'  another  so  far  as  It  may  be  necessary  to 
reach  a  particular  terminus."  15  Am.  & 
Eng.  Enc.  Law,  857,  and  cases  cited.  There 
is  no  merit  in  this  contention. 

The  introduction  of  the  report  of  the  view- 
ers was  objected  to  for  the  reason  that  it 
appears  that,  after  the  board  had  acted  upon 
the  report,  the  viewers  were  allowed  to 
amend  the  same  by  adding  an  award  of 
compensation  to  a  party  whose  name,  through 
Inadvertence  or  mistake,  had  been  omitted 
from  the  original  report.  This  amendment 
In  no  way  affected  appellant's  rights,  did  not 
Invalidate  the  report  of  the  viewers,  and  hence 
raised  no  jurisdictional  question  of  which 
appellant  can  take  advantage. 

It  is  contended  that  no  payment  of  the 
compensation  awarded  to  appellant  by  the 
viewers  has  been  made,  and  that,  therefore, 
the  judgment  should  be  reversed.  Mills' 
Ann.  St.  §  3942,  In  part  Is  as  follows:  "The 
board  of  county  commissioners  baving  consid- 
ered the  report  of  any  road  view,  and  the 
compensation  to  which  any  person  or  persons 
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damaged  having  been  ascertained  and  paid  to 
the  owner  or  owners  or  into  court  for  him 
or  them,  may  order  the  road  to  be  opened 
for  travel."  The  facts  are:  March  3,  1905, 
the  county  clerk  mailed  to  appellant  the 
county  treasurer's  bank  check  for  $194.80, 
which  appellant  received  March  20,  1905,  and 
on  that  date  returned  the  same  to  the  coun- 
ty clerk  with  this  letter:  "I  return  check 
322,  as  I  have  no  bill  of  recent  date  against 
the  county,  and  refuse  to  accept  it  as  pay- 
ment for  supposed  right  of  way."  Appel- 
lant's answer  avers  that  he  refused  to  accept 
the  compensation  awarded,  "for  that  the 
same  was  wholly  and  absolutely  inadequate 
and  insufficient"  No  objection  to  the  medi- 
um of  tender  having  been  made,  it  having 
been  refused  for  the  sole  reason  that  it  was 
Insufficient  in  amount,  all  objection  to  the 
form  in  which  the  tender  was  made  was 
thereby  waived.  Larsen  v.  Breene,  12  Colo. 
480,  21  Pac  498.  Proceedings  under  the 
statute  for  the  establishment  of  public  high- 
ways, so  far  as  they  relate  to  the  acquisition 
of  a  right  of  way  for  the  proposed  highway, 
are  in  the  nature  of  proceedings  under  the 
eminent  domain  act,  and  the  principles  re- 
lating to  the  payment  of  the  award  which 
control  in  the  latter  proceedings  should  con- 
trol the  former.  "A  tender  in  due  form  of 
the  compensation  awarded  to  the  owner  is 
generally  sufficient,  and  will  secure  all  the 
rights  and  benefits  that  would  result  from 
octual  payment."  10  Am.  &  Eng.  Enc.  Law, 
1138.  "It  Is  not  necessary  under  the  general 
railroad  law  that  actual  payment  of  compen- 
sation precede  appropriation.  After  the 
amount  be  assessed,  a  tender  to  the  owner 
and  refusal  by  him  will  be  regarded  as 
equivalent  to  payment."  Johnson  v.  Balti- 
more &  N.  Y.  R.  Co.,  12  N.  J.  Law  J.  175. 
In  an  action  of  trespass  in  which  the  defend- 
ant justified  its  appropriation  of  the  plain- 
tiff's property  by  setting  up  a  condemnation 
and  award,  by  virtue  of  and  in  compliance 
with  section  13,  c.  1,  p.  8,  Laws  Minn.  1857 
(Extra  Session),  when  a  due  tender  of  the 
amount  awarded  was  made,  the  court  In- 
structed the  Jury  as  follows:  "If  you  find 
from  the  testimony  in  the  case  that  the  plain- 
tiff was  immediately  after  the  filing  of  the 
award  notified  of  the  fact  and  of  the  amount 
of  the  award  to  him,  and  that  after  said 
notice,  and  before  the  defendant  entered  on 
said  premises,  the  defendant,  by  its  agent 
or  otherwise,  offered  to  pay  him  (the  plain- 
tiff) the  amount  of  the  award,  and  had  the 
means  and  money  then  and  there  to  pay  him, 
and  he  refused  to  accept  the  same,  It  re- 
leased the  defendant  from  any  further  ob- 
ligation, except  to  keep  the  money  so  offer- 
ed in  readiness  to  be  paid,  at  any  timo 
thereafter,  on  demand."  The  above  Instruc- 
tion was  held  to  be  correct  Scott  v.  St. 
Paul.  etc..  Ry.  Co.,  21  Minn.  322.  In  condem- 
nation proceedings  by  a  railroad  company 
the  court,  on  confirming  the  report  of  the 
commissioners,  ordered  plaintiff  to  deposit 
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the  compensation  awarded  Immediately  with 
the  clerk  of  the  court  to  the  credit  and  on 
account  of  the  defendant  The  clerk  tender- 
ed the  money  to  the  defendant's  attorney, 
who  refused  to  receive  It  The  court  con- 
sidered the  company  justified  in  entering 
upon  and  taking  possession  of  the  land  con- 
demned. Evans  v.  Haefner,  29  Mo.  141. 
Under  the  above  authorities,  a  tender  having 
been  made,  the  form  and  medium  of  which 
was  unobjected  to,  the  board  was  authorized 
by  and  through  its  agents  to  enter  upon  the 
premises  of  appellant.  Numerous  other  er- 
rors are  assigned,  but  are  not  argued  by 
counsel,  for  which  reason  they  will  be  treat- 
ed as  abandoned.  There  being  no  error  ap- 
parent- upon  the  record,  the  judgment  of 
the  court  below  will  be  affirmed. 
Affirmed. 

STEELE,  C.  J.,  and  HELM,  J.,  concur. 


STATE  ex  rel.  BRETT,  County  Atty., 
v.  KENNER  et  al. 
(Supreme  Court  of  Oklahoma.  Aug.  29,  1908.) 

Courts — Supreme  Couet— Jurisdiction— Ik- 
junction. 

The  Supreme  Court  is  essentially  a  court 
of  appeals,  and  is  without  original  jurisdiction 
to  issue  writs  of  injunction  in  cases  where 
the  relief  prayed  for  is  purely  injunctions!. 

(Syllabus  by  the  Court) 

Original  proceeding  by  the  state,  on  rela- 
tion of  Rutherford  Brett,  county  attorney  of 
Washita  county,  against  H.  A.  Kenner  and 
others,  to  restrain  defendants,  as  county  com- 
missioners, from  Issuing  certain  warrants, 
and  making  a  tax  levy  against  the  property 
of  the  county  to  redeem  such  warrants.  Dis- 
missed. 

Rutherford  Brett  for  plaintiff.  Masai  n- 
gale  &  Duff,  for  defendants  Board  of  County 
Com*rs  and  County  Clerk  of  Washita  coun- 
ty, Oklahoma.  Sh  artel,  Keaton  ft  Wells,  for 
defendant  A.  O.  Campbell. 

KANE,  J.  This  is  an  original  proceeding; 
In  the  Supreme  Court  commenced  by  the 
state  of  Oklahoma,  on  relation  of  Rutherford 
Brett,  county  attorney  of  Washita  county, 
Okl.,  against  H.  A.  Kenner,  T.  G.  Sapplngton. 
and  J.  T.  Hinds,  county  commissioners,  W. 
B.  Tbarrlngton,  county  clerk  of  Washita 
county,  Okl.,  and  A.  O.  Campbell.  The 
prayer  of  the  petition  reads  as  follows: 
"Wherefore,  plaintiff  prays  that  upon  tne 
hearing  hereof,  the  said  board  of  county  com- 
missioners, H.  A.  Kenner,  T.  G.  Sapplngton, 
and  J.  T.  Hinds,  and  their  successors  in  of- 
fice, be  perpetually  enjoined  from  issuing  said 
warrants,  and  from  making  any  levy  against 
the  taxable  property  of  said  county  for  th« 
purpose  of  redeeming  said  warrants,  and 
from  doing  any  further  act  looking  to  th< 
fulfillment  of  said  contract  and  that  W.  r* 
Tharrington,  county  clerk  of  said  county,  anc 
his  successor  in  office,  be  enjoined  from  at 
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Testing  any  warrant  or  warrants  issued  or 
proposed  to  be  issued,  by  the  said  board  of 
county  commissioners,  or  under  its  direction, 
In  furtherance  of  the  terms  of  said  contract, 
and  that  the  said  A.  0.  Campbell  be  enjoined 
from  taking  any  steps,  or  doing  any  act  un- 
der said  contract,  with  respect  to  the  erec- 
tion or  construction  of  said  courthouse,  so 
provided  for  in  said  illegal  contract,  and  that 
plaintiff  have  the  costs  herein  incurred,  and 
such  other  and  further  relief  as  it  may  be  en- 
titled to  in  equity."  From  the  foregoing  it 
is  obvious  that  the  relief  prayed  for  is  pure- 
ly Injunctlonal.  The  question  therefore  aris- 
es: Has  the  Supreme  Court  original  jurisdic- 
tion to  issue  writs  of  injunction  in  such 
cases?  That  the  Supreme  Court  of  the  ter- 
ritory of  Oklahoma  had  not  was  settled  in 
Walck  v.  Murray  et  al.,  18  Okl.  712,  91  Pac. 
238.  and  the  other  Constitutional  Convention 
Cases  reported  in  the  same  volume.  These 
cases  followed  the  case  of  God  be  v.  Salt  Lake 
City,  1  Utah,  68,  wherein  Mr.  Chief  Justice 
McKean,  after  a  thorough  analysis  of  the 
Utah  organic  act,  which  was  practically  the 
same  as  the  organic  act  of  Oklahoma  Territo- 
ry, says:  "A  careful  and  analytical  examina- 
tion of  all  the  law  upon  the  subject  must 
lead.  It  seems  to  me,  irresistibly  to  the  con- 
clusion that  this  court  has  not  general  orig- 
inal Jurisdiction,  and  that  it  cannot  entertain 
the  questions  arising  in  the  case  at  bar  until 
it  shall  be  called  to  pass  upon  them  in  its 
appellate  capacity." 

It  follows  that,  if  this  court  has  original 
jurisdiction  to  issue  writs  of  injunction,  it 
acquired  such  power  through  some  provision 
of  the  state  Constitution.  The  part  of  sec- 
tion 170,  Bunn's  Constitution,  conferring  orig- 
inal jurisdiction  on  the  Supreme  Court,  pro- 
rides  that:  "The  Supreme  Court  shall  have 
power  to  Issue  writs  of  habeas  corpus,  man- 
damus, quo  warranto,  certiorari,  prohibition, 
and  such  other  remedial  writs  as  may  be  pro- 
vided by  law,  and  to  hear  and  determine 
the  same."  It  will  be  noticed  that  specific 
mention  of  the  writ  of  Injunction  is  omitted 
from  this  clause  of  the  Constitution.  A  great 
many  of  the  states  have  similar  clauses  in 
their  Constitutions;  most  of  them,  though, 
as  South  Dakota,  North  Dakota,  Illinois,  Wis- 
consin, and  others,  in  granting  original  juris- 
diction to  their  Supreme  Courts  have  in- 
rinded  the  writ  of  injunction  in  the  grant 
Section  87  of  the  North  Dakota  Constitution 
«npowers  the  Supreme  Court  of  that  state 
to  issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari,  injunctions,  and 
Fucfa  other  original  and  remedial  writs  as 
may  be  necessary  to  the  public  exercise  of 
its  jurisdiction.  In  State  v.  Nelson  County, 
1  X.  D.  88,  45  N.  W.  33,  8  L.  R.  A.  283,  26 
Am.  St  Rep.  609,  it  was  held  that  "an  in- 
Jcnction;  restraining  a  county  from  issuing 
toads  to  procure  seed  grain  for  needy  farm- 
»rs  residing  therein,  will  not  be  granted  In 
tie  first  Instance  by  the  Supreme  Court,  un- 
der the  North  Dakota  Constitution,  §  87,  au- 


thorizing such  court  to  issue  such  writs,  as 
it  will  issue  such  writs  only  in  a  limited  class 
of  cases,  and  not  in  a  matter  of  purely  local 
concern."  And  again  In  the  case  of  State  ex 
rel.  Moore  v.  Archibald,  5  N.  D.  859,  66  N. 
W.  234,  the  same  court  held  that:  "The  de-- 
sign  of  the  North  Dakota  Constitution,  I  87, 
empowering  the  Supreme  Court  to  Issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
certiorari,  injunction,  and  such  other  orig- 
inal and  remedial  writs  as  may  be  necessary 
to  the  proper  exercise  of  its  jurisdiction,  was 
not  to  confer  on  such  court  concurrent  juris- 
diction with  the  district  court  over  all  such 
writs,  but  only  to  give  the  former  court  Ju- 
risdiction in  those  cases  in  which  the  preroga- 
tives of  the  sovereign  power  are  directly 
and  in  some  public  and  important  respect  in- 
volved, or  the  liberty  of  the  citizen  is  at 
stake."  This  doctrine  is  approved  hi  Teople 
ex  rel.  Kocourek  v.  City  of  Chicago,  193  111. 
520,  62  N.  E.  179,  58  L.  R.  A.  833,  wherein 
It  is  held  that  the  "Illinois  Constitution,  art 
6,  §  2,  giving  the  Supreme  Court  original  Ju- 
risdiction hi  mandamus  cases,  extends  only 
to  cases  involving  the  rights,  Interest,  and 
franchises  of  the  state,  and  the  rights  and 
interests  of  the  whole  people,  to  enforce  the 
performance  of  high  official  duties  affecting 
the  public  at  large,  and  in  emergency  (which 
the  court  itself  Is  to  determine)  to  assume 
jurisdiction  of  cases  affecting  local  public 
interest  or  private  rights  when  necessary  to 
prevent  a  failure  of  justice."  In  the  case  of 
the  Attorney  General  v.  Railroad  Companies, 
35  Wis.  425-520,  Mr.  Chief  Justice  Ryan,  aft- 
er discussing  the  clause  in  the  Wisconsin 
Constitution  conferring  original  jurisdiction 
upon  the  Supreme  Court,  says:  "This  view 
excludes  jurisdiction  of  injunction  in  private 
suits,  between  private  parties,  proceeding  on 
private  right  or  wrong.  In  excluding  them 
we  feel  quite  assured  that  we  are  only  giving 
effect  to  the  very  purpose  and  limit  of  the 
Constitution  In  the  granting  of  injunction. 
*  •  *  In  our  view  the  jurisdiction  of  the 
writ  is  of  a  quasi  prerogative  writ  The  pre- 
rogative writs  proper  can  issue  only  at  the 
suit  of  the  state  or  the  Attorney  General  In 
the  right  of  the  state;  and  so  it  must  be 
with  the  writ  of  injunction,  In  its  use  as  a 
quasi  prerogative  writ  *  •  *  It  is  the 
duty  of  the  court  to  confine  the  exercise  of 
its  original  jurisdiction  to  questions  public! 
Juris." 

The  Constitutions  of  all  the  above-named 
states  specifically  mention  the  writ  of  In- 
junction in  the  clauses  conferring  original  ju- 
risdiction upon  their  Supreme  Courts,  but  It 
will  be  seen  by  the  excerpts  quoted,  and  from 
cases  construing  such  clauses,  that  even 
where  that  is  the  case  the  Supreme  Courts 
have  been  exceedingly  careful  In  assuming 
original  jurisdiction,  confining  the  exercise 
of  such  jurisdiction  to  cases  Involving  the 
rights,  Interest,  and  franchises  of  the  state, 
and  the  rights  and  interests  of  the  whole  peo- 
ple, and  to  enforce  the  performance  of  high 
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official  duties  affecting  the  public  at  large. 
It  Is  clear  to  our  mind  that  if  the  framers 
of  our  Constitution  Intended  to  confer  on 
the  Supreme  Court  original  jurisdiction  to  is- 
sue writs  of  injunction,  they  would  have  fol- 
lowed in  that  respect  the  example  of  the 
states  above  referred  to,  whose  Constitutions 
were  no  doubt  before  them,  and  would  not 
have  relied  upon  general  terms  to  confer  orig- 
inal jurisdiction  on  a  court  whose  ordinary 
jurisdiction  is  essentially  appellate.  There 
are  other  sound  reasons  for  omitting  the 
writ  of  injunction  from  the  clause  of  the 
Constitution  conferring  original  Jurisdiction 
on  the  Supreme  Court  and  leaving  such  ju- 
risdiction to  the  district  courts  of  the  state, 
which  courts  have  general  original  Jurisdic- 
tion, and  are  provided  by  law  with  the  ma- 
chinery for  summoning  and  impaneling  ju- 
ries. Section  34,  Bunn's  Const,  provides 
that:  "The  Legislature  shall  pass  laws  de- 
fining contempts  and  regulating  the  proceed- 
ings and  punishment  in  matters  of  contempt: 
Provided  that  any  persons  accused  of  violat- 
ing or  disobeying,  when  not  in  the  presence 
or  hearing  of  the  court,  or  Judge  sitting  as 
such,  any  order  of  injunction,  or  restraint, 
made  or  entered  by  any  court  or  judge  of 
the  state  shall,  before  penalty  or  punishment 
is  Imposed,  be  entitled  to  a  trial  by  Jury  as 
to  the  guilt  or  innocence  of  the  accused.  In 
no  case  shall  a  penalty  or  punishment  be  im- 
posed for  contempt,  until  an  opportunity  to 
be  heard  is  given."  In  view  of  the  foregoing 
restrictions  upon  the  power  of.  the  courts  to 
punish  as  for  contempt  the  violation  of  In- 
junctlonal  orders,  and  In  view  of  the  fact 
that  the  Supreme  Court  Is  essentially  a 
court  of  appeals,  we  are  drawn  to  the  conclu- 
sion that  it  Is  without  jurisdiction  to  enter- 
tain the  questions  arising  in  the  case  at  bar 
until  it  is  called  to  pass  upon  them  in  its  ap- 
pellate capacity. 

This  construction  also  avoids  the  incon- 
gruity of  giving  to  the  Supreme  Court  orig- 
inal jurisdiction  to  issue  writs  of  injunction 
when  there  is  no  adequate  procedure  to  meet 
all  the  exigencies  which  may  possibly  arise 
from  its  exercise.  Such  an  embarrassment 
was  met  by  the  Supreme  Court  of  the  Ter- 
ritory in  Territory  ex  rel.  Oalbraith  v.  Chica- 
go. Rock  Island  &  Pacific  Railway  Co.,  2  Okl. 
108,  39  Pac.  389.  The  organic  act  gave  the 
Supreme  Court  of  the  territory  original  Ju- 
risdiction in  mandamus  proceedings.  In  the 
above  case  mandamus  proceedings  were  join- 
ed with  a  cause  of  action  which  presented 
an  issue  of  fact.  Under  the  Code  the  parties 
had  a  right  to  demand  a  jury  trial,  which  the 
■court  was  bound  to  grant  as  a  matter  of 
right,  and  which  was  not  a  matter  of  Judi- 
cial discretion.  The  Supreme  Court  held  that 
in  such  a  case  it  was  powerless  to  act,  no 
way  of  summoning  a  jury  having  been  pro- 
vided by  the  Legislature  for  the  Supreme 
Court,  and  the  cause  was  accordingly  dis- 
missed. 

We,  therefore,  hold  that  the  Supreme  Court 
is  without  original  Jurisdiction  to  issue  writs 


of  injunction  in  actions  where  the  sole  relief 
sought  is  the  issuance  of  such  writ  The 
cause  is  dismissed.  All  the  Justices  concur. 


Ex  parte  THOMAS. 
(Supreme  Court  of  Oklahoma.   Aug.  29,  1908.) 

1.  Weapons— Regulation— Statutes. 

The  provisions  of  the  statutes  of  Oklahoma 
(sections  2502,  2503,  Wilson's  Rev.  &  Ann. 
St.  Okl.  1903)  prohibiting  the  carrying  of  the 
weapons  therein  set  out  are  not  repugnant  to 
each  other,  or  violative  of  section  26  of  article 
2  of  the  Bill  of  Righto  of  the  Constitution  of 
Oklahoma,  but  are  valid  provisions  of  such 
statutes  extended  to  and  put  in  force  in  the 
state  by  the  provisions  of  section  21  of  the 
enabling  act  (Act  June  16,  1906,  c.  3335,  34 
Stat.  277}  and  section  2  of  the  Schedule  of 
the  Constitution. 
(Syllabus  by  the  Court) 

2.  Words  and  Phrases— "Arms." 

The  term  "arms,"  as  used  in  the  Oklahoma 
Constitution  providing  that  the  right  of  a  citi- 
zen to  carry  and  bear  arms  shall  never  be 
prohibited,  when  construed  in  connection  with 
article  5,  §  40,  declaring  that  the  Legislature 
■hail  provide  for  organizing,  disciplining,  main- 
taining, and  equipping  the  militia  of  the  state, 
applies  solely  to  such  arms  as  are  recognised  in 
civilized  warfare,  to  wit,  guns,  swords,  bayon- 
ets, horsemen's  pistols,  etc.,  and  not  those  used 
by  a  ruffian,  brawler,  or  assassin,  such  as  pocket 
pistols,  ■  dirks,  sword  canes,  bowie  knives,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  497.] 

Habeas  corpus  on  petition  of  Richard  Thom- 
as.  Writ  denied. 

J.  M.  Springer,  for  petitioner.  Cbas.  West, 
Atty.  Gen.,  for  the  State. 

DUNN,  J.  Richard  Thomas  was  charged  by 
information  filed  in  the  county  court  of  Payne 
county,  Okl.,  with  the  offense  of  willfully  and 
unlawfully  carrying  on  or  about  his  person 
a  pistol,  concealed,  contrary  to  the  statute, 
etc  He  was  sentenced  to  pay  a  fine  of  $23 
and  to  be  incarcerated  in  the  county  jail  for 
30  days,  and,  on  being  taken  in  charge  by  the 
sheriff  under  this  sentence,  brought  this  orig- 
inal action  of  habeas  corpus  in  the  Supreme 
Court,  praying  a  discharge.  The  agreed  state- 
ment of  facts  and  the  briefs  of  counsel  sub- 
mit to  this  court  for  its  consideration  and 
decision  the  question  as  to  the  status  of  the 
law  in  reference  to  carrying  weapons  in  this 
state.  Counsel  for  petitioner  makes  a  very 
ingenious  argument  on  the  subject,  but  in 
our  judgment  it  is  more  ingenious  than  sound. 
He  contends  that  there  is  no  law  In  the  state 
of  Oklahoma  to  prevent  or  regulate  the  carry- 
ing of  arms  or  weapons,  and  his  line  of  rea- 
soning Is  as  follows:  Section  583,  c.  25  (sec- 
tion 2502),  Wilson's  Rev.  &  Ann.  St.  Okl.  1903, 
is  as  follows:  "It  shall  be  unlawful  for  any 
person  in  the  territory  of  Oklahoma  to  carry 
concealed  on  or  about  his  person,  saddle,  or 
saddle  bags,  any  pistol,  revolver,  bowie 
knife,  dirk,  dagger,  elung-shot,  sword  cane, 
spear,  metal  knuckles,  or  any  other  kind  of 
knife  or  Instrument  manufactured  or  sold  for 
the  purpose  of  defense  except  as  in  this  arti- 
cle provided."  This  section,  counsel  contends, 
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Is  repealed  by  the  one  which  follows  it,  which 
reads  as  follows:  "It  shall  be  unlawful  for 
any  person  In  the  territory  of  Oklahoma,  to 
carry  upon  or  about  his  person,  any  pistol, 
revolver,  bowie  knife,  dirk,  knife,  loaded  cane, 
billy,  metal  knuckles,  or  any  other  offensive 
or  defensive  weapon,  except  as  in  this  arti- 
cle provided."  The  contention  on  these  two 
sections  is  that,  if  a  person  is  prohibited  from 
carrying  weapons  at  all,  he  is  certainly  pro- 
hibited from  carrying  them  concealed,  and, 
as  the  first  paragraph  and  the  evil  intended 
Is  fully  Included  in  the  second  paragraph,  the 
first  is  rendered  inoperative,  void,  and  of  no 
force  and  effect  He  admits  that  his  client 
carried  the  pistol  mentioned,  and  he  seeks  to 
avoid  the  force  of  the  second  paragraph  which 
prohibits  the  carrying  of  any  weapons  what- 
ever by  the  provision  of  the  Constitution  of 
the  state  (section  26,  art  2;  section  35, 
Bunn'fl  Constitution),  which  reads  as  follows : 
"The  right  of  a  citizen  to  keep  and  bear  arms 
In  defense  of  his  home,  person,  or  property,  or 
in  aid  of  the  civil  power,  when  thereunto  le- 
gally summoned,  shall  never  be  prohibited; 
but  nothing  herein  contained  shall  prevent 
the  Legislature  from  regulating  the  carrying 
of  weapons."  Under  this  section  he  conceives 
the  idea  that  his  client  had  the  absolute  right 
to  carry  the  pistol  for  which  he  is  now  being 
punished;  that  section  2503  is  in  conflict 
with  this  section  of  the  Constitution,  and 
must  fall ;  that  section  2502,  which  prohibits 
■  be  carrying  of  weapons  concealed,  and  hence 
a  regulation  thereof,  and  not  a  prohibition, 
is  in  conflict  and  repealed  by  section  2503, 
and  hence  was  not  carried  into  force  and 
effect  by  section  2  of  the  Schedule  to  the  Con- 
stitution, which  provides  that:  "All  laws  in 
force  in  the  territory  of  Oklahoma  at  the 
time  of  the  admission  of  the  state  into  the 
Union,  which  are  not  repugnant  to  this  Con- 
stitution, and  which  are  not  locally  Inappli- 
cable, shall  be  extended  to  and  remain  in 
force  in  the  state  of  Oklahoma  until  they  ex- 
pire by  their  own  limitation  or  are  altered 
or  repealed  by  law."  There  are  certain  other 
provisions  of  the  statute  regulating  the  car- 
rying of  weapons  and  granting  permission  to 
public  officers  to  carry  arms,  and  for  other 
persons  to  carry  shotguns  and  rifles  for  hunt- 
ing or  for  having  them  repaired,  or  for  the 
purpose  of  using  the  same  in  public  muster 
or  military  drills,  etc.;  also  a  provision 
against  any  one  except  a  peace  officer  car- 
rying into  any  church  or  religious  assembly, 
or  to  an  election  or  place  where  intoxicating 
liquors  are  sold,  and  certain  other  assemblies, 
any  weapons  designated  In  the  first  and  sec- 
ond section  above  set  out  These  particular 
sections  are  not  of  moment  here,  and  hence 
will  not  be  set  out  at  length. 

We  agree  with  counsel  that  the  statutes  in 
question  cover  practically  the  same  subject 
with  the  exception  that  the  first  one  provides 
that  the  instruments  mentioned  therein  shall 
not  be  carried  concealed,  while  the  second 
provides  that  the  weapons  mentioned  there- 


in shall  not  be  carried  at  all,  and  the  things 
which  are  mentioned  cover  practically  the 
same  articles.  A  loaded  cane  and  a  billy  are 
mentioned  in  the  second,  and  are  not  men- 
tioned in  the  first ;  and  a  dagger,  slung-shot 
and  sword  are  mentioned  in  the  first,  and  not 
in  the  latter.  With  this  exception  and  with 
the  difference  first  noted,  the  statutes  are 
practically  identical,  and  why  the  Legislature 
Incorporated  them  both  in  the  act  we  are  not 
able  to  say.  but  there  is  no  room  for  holding 
that  one  of  these  repeals  the  other.  They 
may  both  stand,  and  a  party  may  be  prose- 
cuted under  either.  The  second  paragraph 
contains  no  repeal  of  the  first.  They  are 
both  contained  in  the  same  chapter,  and  in 
the  same  article,  were  passed  on  the  same 
day,  and  the  rule  in  such  cases  is  stated  in 
Lewis'  Sutherland  on  Statutory  Construction, 
S  268,  to  be  as  follows:  "The  presumption  is 
stronger  against  implied  repeals  where  pro- 
visions supposed  to  conflict  are  in  the  same 
act  or  were  passed  at  nearly  the  same  time. 
In  the  first  case  it  would  manifestly  be  an 
inadvertence,  for  it  is  not  supposable  that  the 
Legislature  would  deliberately  pass  an  act 
with  conflicting  Intentions.  In  the  other  case 
the  presumption  rests  on  the  improbability  of 
a  change  of  intention,  or.  if  such  change  had 
occurred,  that  the  Legislature  would  express 
it  in  a  different  act  without  an  express  re- 
peal of  the  first  'Statutes  enacted  at  the 
same  session  of  the  Legislature  should  receive 
a  construction,  if  possible,  which  will  give 
effect  to  each.  They  are  within  the  reason 
of  the  rule  governing  the  construction  of 
statutes  in  pari  materia.  Each  Is  supposed 
to  speak  the  mind  of  the  same  Legislature, 
and  the  words  used  In  each  should  be  quali- 
fied and  restricted,  if  necessary,  in  their  con- 
struction and  effect,  so  as  to  give  validity  and 
effect  to  every  other  act  passed  at  the  same 
session.'  The  presumption  is  that  different 
acts  passed  at  the  same  session  of  the  Legis- 
lature are  Imbued  by  the  same  spirit  and  act- 
uated by  the  same  policy,  and  that  one  was 
not  intended  to  repeal  or  destroy  another,  un- 
less so  expressed."  To  the  same  effect  is  the 
holding  in  the  case  of  State  v.  Rackley  from 
the  Supreme  Court  of  the  state  of  Indiana,  2 
Blackf.  249:  "Statutes  enacted  at  the  same 
session  of  the  Legislature  are  to  be  taken  In 
pari  materia,  and  should  receive  a  construc- 
tion which  will  give  effect  to  each,  If  possible. 
But  if  each  of  them  cannot  have  the  same  en- 
tire effect  when  taken  In  connection  with  the 
others  that  it  would  have  if  taken  singly,  they 
must  be  so  construed  as  to  give  effect  to 
what  appears  to  have  been  the  main  Inten- 
tion of  the  Legislature."  In  the  case  at  bar 
these  statutes  must  have  been  passed  as  Is 
said  by  Mr.  Sutherland  "through  inadver- 
tence"; but  construing  them  so  as  to  give 
effect  to  what  appears  to  have  been  the  main 
Intention  of  the  Legislature  in  our  Judgment 
will  give  effect  to  both,  and  a  prosecutor  may 
proceed  under  either  as  the  facts  require. 
They  are  for  the  greater  part  cumulative,  but 
not  conflicting. 
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Now,  the  question  arises :  Were  these  sec- 
tions of  the  territorial  statutes  extended  to, 
and  did  they  remain  in  force  in  the  state  of 
Oklahoma,  or  are  they  repugnant  to  that  sec- 
tion of  the  Constitution  above  cited,  relating 
to  the  right  of  citizens  to  bear  arms.  The 
question  now  presenting  Itself  is  whether  or 
not  the  pistol,  for  the  carrying  of  which  de- 
fendant is  restrained  of  his  liberty,  is  among 
the  arms  which  he  could  be  prohibited  from 
carrying  or  bearing.  Practically  all  of  the 
states  under  constitutional  provisions  similar 
to  ours  have  held  that  acts  of  the  Legisla- 
tures against  the  carrying  of  weapons  con- 
cealed did  not  conflict  with  such  constitu- 
tional provision  denying  Infringement  of  the 
right  to  bear  arms,  but  were  a  valid  exercise 
of  the  police  power  of  the  state.  A  few  of 
the  states  which  have  so  held  are  Indicated 
as  follows:  Nunn  v.  State,  1  Ga.  243 ;  State 
v.  Mitchell,  3  Blackf.  (Ind.)  229;  State  v. 
Held,  1  Ala.  612,  35  Am.  Dec.  44;  State  v. 
Jurael,  13  La.  Ann.  399;  State  v.  Wllburn,  7 
Baxt.  (Tenn.)  67,  82  Am.  Rep.  651 ;  Cockrum 
v.  State,  24  Tex.  394;  State  v.  Buzzard,  4 
Ark.  la  The  foregoing  authorities  could  be 
multiplied,  but  they  are  deemed  to  be  suf- 
ficient. 

The  question  now  arises:  la  a  pistol  the 
character  of  arms  in  contemplation  of  the 
constitutional  convention  and  of  the  people 
of  the  state  when  they  declared  that  the  right 
of  a  citizen  "to  carry  and  bear  arms,"  etc, 
"shall  never  be  prohibited."  We  hold  that  it 
Is  not,  and  most  of  the  states  where  it  has 
been  passed  upon  support  us  In  this  conclusion. 
Bishop  on  Statutory  Crimes,  |  793;  Andrews 
v.  State,  3  Heisk.  (Tenn.)  165,  8  Am.  Rep.  8; 
Fife  v.  State,  81  Ark.  455,  25  Am.  Rep.  556; 
English  v.  State,  85  Tex.  473,  14  Am.  Rep. 
374;  Aymette  v.  State,  2  Humph.  (Tenn.)  154; 
Hill  v.  State,  53  Ga.  472;  City  of  Salina  v. 
Blaksley,  72  Kan.  230,  83  Pac.  619,  3L.R.A. 
(N.  S.)  168,  115  Am.  St.  Rep.  196;  7  Am.  and 
Eng.  Ann.  Cases,  925.  Many  of  the  state  Con- 
stitutions on  this  subject  contain  a  reiteration 
of  article  2  of  the  amendments  to  the  Consti- 
tution of  the  United  States  that  "a  well  regu- 
lated militia  being  necessary  to  the  security 
of  the  free  state,  the  right  of  the  people  to 
keep  and  bear  arms  shall  not  be  prohibited." 
Some  of  the  courts  have  held  that  this  sec- 
tion applied  to  the  states,  as  well  as  the  gen- 
eral government,  but  the  ultimate  conclusion 
to  which  practically  all  of  the  courts  of  the 
Union  have  finally  arrived,  including  the 
United  States  Supreme  Court,  is  that  this 
amendment  is  a  limitation  on  the  federal 
government  only.  Presser  v.  State  of  Illinois, 
116  U.  S.  252,  6  Sup.  Ct.  580,  29  L.  Ed.  615; 
United  States  v.  Crulkshank,  92  U.  S.  542,  23 
L.  Ed.  588;  Fife  v.  State,  31  Ark.  455,  25  Am. 
Rep.  556 ;  Andrews  v.  State,  3  Helsk.  (Tenn.) 
166,  8  Am.  Rep.  8.  We  have  found  no  Con- 
stitution containing  a  provision  exactly  the 
same  as  the  one  in  ours,  but  the  reasons 
which  brought  about  its  adoption  and  the 
second  amendment  to  the  federal  Constitu- 
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Hon,  and  the  reasons  underlying  the  motives 
which  have  caused  it  to  be  written  into  the 
different  state  constitutions,  are  identically 
the  same.  Some  of  the  state  courts  In  cases 
of  this  character  have  examined  the  history 
of  this  provision  at  length,  and,  while  we  do 
not  deem  it  necessary  to  go  Into  this,  those 
who  are  interested  in  the  subject  win  find  an 
excellent  review  of  the  entire  matter  In  the 
case  of  Aymette  v.  State,  supra,  wherein  Jus- 
tice Green,  who  delivered  the  opinion  of  the 
court  has  In  a  well  written  opinion,  reviewed 
the  same  from  its  earliest  appearance  in 
England,  and  has  marked  its  growth  until  It 
appears  in  the  Constitution  of  the  United 
States  and  finally  in  the  Constitution  of  the' 
state  of  Tennessee.  While  the  language  of 
the  Constitutions  of  the  different  states  may 
vary  in  terms,  yet  as  they  have  sprung  from 
the  same  source,  and  the  purposes,  aims,  and 
objects  to  be  accomplished  by  those  provisions 
are  identical,  the  same  rule  of  construction 
will  be  applicable.  The  Constitution  of  the 
state  of  Tennessee  In  force  at  the  time  of  the 
opinion  last  mentioned  was  "that  the  free 
white  men  of  this  state  have  a  right  to  carry 
and  bear  arms  for  their  common  defense." 
The  statute  under  which  the  defendant  in 
that  case  was  prosecuted  read  "that  If  any 
person  shall  wear  any  bowle  knife,  or  Arkan- 
sas toothpick,  or  other  knife  or  weapon,  that 
shall  in  form,  shape  or  size,  resemble  a 
bowle  knife  or  Arkansas  toothpick,  under  his 
clothes,  or  keep  the  same  concealed  about  his 
person,  such  person  shall  be  guilty  of  a  mis- 
demeanor." The  defendant  contended  that 
the  statute  was  unconstitutional,  and  that  ev- 
ery man  had  a  right  to  arm  himself  in  the 
manner  which  he  chose.  The  defendant,  It 
appears,  had  a  bowle  knife,  of  which  the 
court  in  dealing  with  the  question  of  whether 
or  not  such  an  instrument  came  within  the 
meaning  of  the  constitutional  provision  said : 
"The  words  "bear  arms,'  too,  have  reference 
to  their  military  use,  and  were  not  employed 
to  mean  wearing  them  about  the  person  as 
part  of  the  dress.  As  the  object  for  which 
the  right  to  keep  and  bear  arms  is  secured 
is  of  general  and  public  nature,  to  be  exercis- 
ed by  the  people  In  a  body,  for  their  common 
defense,  so  the  arms,  the  right  to  keep  which 
is  secured,  are  such  as  are  usually  employed 
in  civilized  warfare,  and  that  constitute  the 
ordinary  military  equipment.  If  the  citizens 
have  these  arms  in  their  hands,  they  are 
prepared  in  the  best  possible  manner  to  re- 
pel any  encroachments  upon  their  rights  by 
those  in  authority.  They  need  not,  for  such 
a  purpose,  the  use  of  those  weapons  which 
are  usually  employed  in -private  broils,  and 
which  are  efficient  only  in  the  hands  of  the 
robber  and  the  assassin.  These  weapons 
would  be  useless  In  war.  They  could  not  be 
employed  advantageously  In  the  common  de- 
fense of  the  citizens.  The  right  to  keep  and 
bear  them  is  not,  therefore,  secured  by  the 
Constitution."   In  a  later  case  (Andrews  t. 
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State,  supra)  the  Supreme  Court  of  Tennessee 
again  dealing  with  this  same  subject  and 
speaking  through  Justice  Freeman,  said:  "In 
order  to  arrive  at  what  is  meant  by  this 
clause  of  the  state  Constitution,  we  must  look 
at  the  nature  of  the  thing  itself,  the  rlgbt  to 
keep  which  Is  guaranteed.  It  is  'arms'  (that 
is,  such  weapons  as  are  properly  designated 
as  such,  as  the  term  is  understood  in  the 
popular  language  of  the  country),  and  such 
as  are  adapted  to  the  ends  indicated  above 
(that  Is,  the  efficiency  of  the  citizen  as  a  sol- 
dier, when  called  on  to  make  good  'the  de- 
fense of  a  free  people'),  and  these  arms  he 
may  use  as  a  citizen,  in  all  the  usual  modes 
to  which  they  are  adapted,  and  common  to 
the  country.  What,  then,  is  he  protected  in 
the  right  to  keep  and  thus  use?  Not  every- 
thing that  may  be  useful  for  offense  or  de- 
fense ;  but  what  may,  properly  be  Included  or 
understood  under  the  title  of  'arms,'  taken 
In  connection  with  the  fact  that  the  citizen 
Is  to  keep  them  as  a  citizen.  Such,  then,  as 
are  found  to  make  up  the  usual  arms  of  the 
citizen  of  the  country,  and  the  use  of  which 
will  properly  train  and  render  him  efficient 
in  defense  of  his  own  liberties,  as  well  as  of 
the  state.  Under  this  head,  with  a  knowledge 
of  the  habits  of  our  people,  and  of  the  arms 
in  the  use  of  which  a  soldier  should  be  train- 
ed, we  would  hold  that  the  rifle  of  all  de- 
scriptions, the  shotgun,  the  musket,  and  re- 
peater are  such  arms;  and  that  under  the 
Constitution  the  right  to  keep  such  arms  can- 
not be  Infringed  or  forbidden  by  the  Legis- 
lature, their  use,  however,  to  be  subordinated 
to  such  regulations  and  limitations  as  are  or 
may  be  authorized  by  the  law  of  the  land, 
passed  to  subserve  the  general  good,  so  as 
not  to  infringe  the  right  secured  and  the  nec- 
essary Incidents  to  the  exercise  of  such  right." 
The  court  In  this  case  considered  three  cases 
together,  In  one  of  which  there  was  involved, 
as  in  the  case  at  bar,  the  carrying  of  a  pistol. 
The  case  of  Hill  v.  State,  supra,  was  one 
wherein  the  defendant  was  indicted  for  carry- 
ing a  pistol.  The  provision  of  the  Constitu- 
tion of  Georgia  reads:  "A  well-regulated 
militia  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and 
bear  arms  shall  not  be  Infringed;  but  the 
General  Assembly  shall  have  power  to  pre- 
scribe the  manner  in  which  arms  may  be 
borne."  In  considering  the  question  as  to 
whether  or  not  the  statute  which  provided 
that  "no  person  In  said  state  shall  be  permit- 
ted or  allowed  to  carry  about  his  or  her  per- 
son any  dirk,  bowle  knife,  pistol,  or  revolver, 
or  any  kind  of  deadly  weapon,  to  any  court  of 
justice  or  any  election  ground  or  precinct," 
etc.,  was  in  violation  of  the  terms  of  the 
Constitution,  the  Supreme  Court  said :  "The 
language  of  the  Constitution  of  this  state,  as 
well  as  that  of  the  United  States,  guarantees 
only  the  right  to  keep  and  bear  the  'arms' 
necessary  for  a  militiaman.  It  Is  to  secure 
the  existence  of  a  well-regulated  militia. 


That,  by  the  express  words  of  the  clause,  was 
the  object  of  it,  and  I  have  always  been  at  a 
loss  to  follow  the  line  of  thought  that  extends 
the  guarantee  to  the  right  to  carry  pistols, 
dirks,  bowle  knives,  and  those  other  weapons 
of  like  character,  which,  as  all  admit,  are  the 
greatest  nuisances  of  our  day.  It  Is  in  my 
judgment  a  perversion  of  the  meaning  of 
the  word  'arms,'  as  used  in  the  phrase 
'the  rlgbt  to  keep  and  bear  arms,'  to  treat 
it  as  including  weapons  of  this  character. 
The  preamble  to  the  clause  is  the  key  to 
the  meaning  of  It  The  word  'arms,'  evi- 
dently means  the  arms  of  a  militiaman,  the 
weapons  ordinarily  used  in  battle,  to  wit, 
guns  of  every  kind,  swords,  bayonets,  horse- 
man's pistols,  eta  The  very  words  'bear 
arms'  had  then,  and  now  have,  a  technical 
meaning.  The  'arms  bearing'  part  of  a  people 
were  its  men  fit  for  service  on  the  field  of 
battle.  That  country  was  'armed'  that  bad 
an  army  ready  for  fight  The  call  to  arms' 
'was  a  call  to  put  on  the  habiliments  of  battle ; 
and  I  greatly  doubt  if  in  any  good  author  of 
those  days  a  use  of  the  word  'arms'  when  ap- 
plied to  a  people  can  be  found  which  includes 
pocket  pistols,  dirks,  sword-canes,  toothpicks, 
bowle  knives,  and  a  host  of  other  relics  of 
past  barbarism,  or  inventions  of  modern  sav- 
agery of  like  character.  In  what  manner  the 
right  to  keep  and  bear  these  pests  of  society 
can  encourage  or  secure  the  existence  of  a 
militia,  and  especially  of  a  well-regulated 
militia  I  am  not  able  to  divine" 

The  same  weapon  was  Involved  in  the  case 
of  English  v.  State,  supra.  The  arms-bearing 
section  of  the  Constitution  of  the  state  of 
Texas  reads:  "Every  person  shall  have  the 
right  to  keep  and  bear  arms  In  the  lawful 
defense  of  himself  or  the  state,  under  such 
regulations  as  the  Legislature  may  prescribe." 
On  this  the  Supreme  Court  of  that  state, 
speaking  through  Justice  Walker,  said :  "We 
understand  the  word  'arms,'  when  used  in 
this  connection,  as  having  the  same  Import 
and  meaning  which  It  has  when  used  in  the 
amendment  of  the  federal  Constitution."  It 
will  thus  be  seen  that  the  court  held  con- 
trary to  the  general  rule  that  the  second 
article  to  the  amendment  of  the  Constitution 
of  the  United  States  Is  of  a  nature  to  bind 
both  the  state  and  national  Legislatures,  but 
its  construction  of  the  word  "arms"  is  none 
the  less  valuable  "To  refer  to  deadly  de- 
vices and  instruments  called  in  the  statute 
'deadly  weapons'  to  the  proper  or  necessary 
arms  of  a  well-regulated  militia  is  simply 
ridiculous.  No  kind  of  travesty,  however 
subtle  or  Ingenious,  could  so  misconstrue 
this  provision  of  the  Constitution  of  the 
United  States  as  to  make  it  cover  and  protect 
that  pernicious  vice,  from  which  so  many 
murders,  assassinations,  and  deadly  assaults 
have  sprung,  and  which  it  was  doubtless  the 
Intention  of  the  Legislature  to  punish  and 
prohibit  The  word  'arms'  in  the  connection 
we  find  it  In  the  Constitution  of  the  United 
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States  refers  to  the  arms  of  a  militiaman  or 
soldier,  and  the  word  is  nsed  in  its  military 
sense.  The  arms  of  the  infantry  soldier  are 
the  musket  and  bayonet;  of  cavalry  and 
dragoons,  the  sabre,  holster  pistols,  and  car- 
bine; of  the  artillery,  the  field  piece,  siege 
gun,  and  mortar,  with  side  arms.  The  terms 
'dirks,'  'daggers,'  'slnng-shots,'  'sword  canes,' 
'brass  knuckles,'  and  'bowie  knives'  belong 
to  no  military  vocabulary.  Were  a  soldier 
on  duty  found  with  any  of  these  things  about 
his  person,  he  would  be  punished  for  an  of- 
fense against  discipline."  The  Constitution 
of  the  state  of  Arkansas  on  this  subject  is: 
"The  citizens  of  this '  state  shall  have  the 
right  to  keep  and  bear  arms  for  their  com- 
mon defense."  The  Legislature  passed  a 
prohibitory  act  providing  "that  any  person 
who  shall  wear  or  carry  any  pistol  of  any 
kind  whatever,  or  any  dirk,  butcher  or  bowie 
knife,  or  sword  or  spear  in  a  cane,  brass  or 
metal  knucks,  or  razor,  as  a  weapon,  shall 
be  adjudged  guilty  of  a  misdemeanor,"  etc. 
The  construction  of  this  provision  of  the 
laws  of  that  state  arose  in  the  case  of  Fife 
v.  State,  supra,  and  the  Supreme  Court  held : 
"The  provisions  of  article  2,  §  35,  of  the  Con- 
stitution of  this  state,  securing  to  the  citi- 
zens the  right  to  keep  and  bear  arms  for 
their  common  defense,  relate  to  such  arms 
as  are  used  for  purposes  of  war;  and  does 
not  prevent  the  Legislature  from  prohibiting 
the  wearing  of  such  weapons  as  are  not  used 
In  civilized  warfare,  and  would  not  contrib- 
ute to  the  common  defense.  The  act  of  Feb- 
ruary 16,  1875,  which  prohibits  the  carrying 
of  any  pistol  whatever  as  a  weapon,  refers 
to  such  pistols  as  are  usually  carried  In  the 
pocket  and  of  a  size  to  be  concealed  about 
the  person,  and  used  in  private  quarrels; 
and  not  to  such  as  are  within  the  provisions 
of  the  Constitution."  That  was  a  case,  as  Is 
the  one  at  bar,  Wherein  the  carrying  of  a 
pistol  was  involved;  the  defendant  taking 
the -position  that  the  act  of  the  Legislature 
which  prohibited  absolutely  the  carrying  of 
the  articles  mentioned  therein  was  in  viola- 
tion of  the  Constitution,  and  void.  The  re- 
marks of  the  court  are  peculiarly  applicable 
to  our  own  statute:  "From  the  company  in 
which  the  pistol  is  placed,  and  the  known 
public  mischief  which  the  Legislature  In- 
tended by  the  act  to  prevent,  it  is  manifest 
that  the  pistol  intended  to  be  prescribed  Is 
such  as  is  usually  carried  in  the  pocket  or 
of  a  size  to  be  concealed  about  the  person, 
and  used  In  private  quarrels  and  brawls,  and 
not  such  as  is  In  ordinary  use  and  effective 
as  a  weapon  of  war,  and  useful  and  neces- 
sary for  'the  common  defense.'  The  indica- 
tions In  the  evidence  are  that  the  plaintiff 
in  error  was  carrying  a  pistol  of  that  class 
or  character  Intended  to  be  prohibited  by 
the  Legislature,  and  which  we  think  may  be 
prohibited  in  the  exercise  of  the  police  power 
of  the  state  without  any  infringement  of 
the  constitutional  right  of  the  citizens  of 
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the  state  to  keep  and  bear  arms  for  their 
common  defense."  The  case  of  City  of  Salina 
v  Blakslcy,  supra,  was  another  one  where- 
in the  question  of  the  right  of  the  defend- 
ant to  carry  a  pistol  was  before  the  Supreme 
Court  of  the  state  of  Kansas  for  determina- 
tion. Section  4  of  the  Bill  of  Rights  of  that 
state  is  as  follows:  "The  people  have  the 
right  to  bear  arms  for  their  defense  and 
security;  but  standing  armies,  in  time  of 
peace,  are  dangerous  to  liberty  and  shall  not 
be  tolerated,  and  the  military  shall  be  in 
strict  subordination  to  the  civil  power."  The 
statute  of  the  state  of  Kansas  provided  that 
a  city  council  may  prohibit  and  punish  the 
carrying  of  fire  arms  or  other  deadly  weap- 
ons, concealed  or  otherwise.  The  defendant 
was  arrested  for  carrying  a  pistol,  and  his 
contention  was  that  this  section  of  the  Bill 
of  Rights  was  a  constitutional  inhibition  up- 
on the  power  of  the  Legislature  to  prohibit 
an  individual  from  bearing  arms  and  that  the 
section  of  the  statute  mentioned  was  in  con- 
flict with  this  constitutional  provision,  and 
therefore  void.  The  court  held:  "The  pro- 
vision of  the  Kansas  Constitution  (Bill  of 
Rights,  8  4)  that  'the  people  have  the  right 
to  bear  arms  for  their  defense  and  security' 
is  a  limitation  on  legislative  power  to  enact 
laws,  prohibiting  the  bearing  of  arms  in  the 
militia  or  any  other  military  organization 
provided  for  by  law,  but  is  not  a  limitation 
on  legislative  power  to  enact  laws  prohibiting 
and  punishing  the  promiscuous  carrying  of 
arms  or  other  deadly  weapons."  Mr.  Bishop 
in  his  work  on  Statutory  Crimes,  f  793,  has 
this  to  say  on  this  subject:  "The  guaranty 
to  the  people  of  the  right  'to  keep  and  bear 
arms'  is  largely  found  in  our  state  Constitu- 
tions ;  in  some  of  them  in  these  words  alone, 
and  in  others  more  or  less  qualified.  In 
reason  the  keeping  and  bearing  of  arms  has 
reference  only  to  war,  and  possible  also  to 
Insurrections  wherein  the  forms  of  war  are 
as  far  as  practicable  observed;  yet  cer- 
tainly not  to  broils,  bravado,  and  tumult,  dis- 
turbing the  public  repose,  or  to  private  as- 
sassination and  secret  revenge.  Nor  are 
these,  in  the  language  of  the  constitutional 
provision  now  under  consideration,  'necessary 
to  the  security  of  a  free  state.'  Nor  yet  are 
dirks,  bludgeons,  revolvers,  and  other  weap- 
ons which  are  not  used  In  war  'arms.' " 

While  not  contained  in  the  same  para- 
graph with  the  provision  securing  the  right 
to  bear  arms,  as  in  many  of  the  other  Con- 
stitutions, section  40  of  article  3— section 
113  of  Bunn's  Constitution  of  Oklahoma — 
provides:  "The  Legislature  shall  provide 
for  organizing,  disciplining,  arming,  main- 
taining, and  equipping  the  militia  of  the 
state."  Herein  is  shown  clearly  that  the 
Constitution  contemplates  the  maintenance 
of  an  armed  militia,  and,  taking  this  in 
connection  with  the  other  provision  and  the 
views  expressed  by  the  courts  from  whose 
decisions  we  have  quoted,  and  the  history 
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of  and  ends  to  be  attained  by  the  arms- 
bearing  provision,  we  believe  there  is  no 
room  for  doubt  that  the  arms  defendant  had 
a  right  to  bear,  and  which  right  could  never 
be  prohibited  to  him,  relates  solely  to  such 
arms  as  are  recognized  In  civilized  warfare 
and  not  those  used  by  the  ruffian,  brawler, 
or  the  assassin,  and  we  are  further  con- 
vinced that  the  act  of  the  Legislature  under 
which  the  defendant  In  this  case  was  arrest- 
ed, tried,  and  convicted  was  not  repealed 
or  in  conflict  with  the  terms  of  the  Constitu- 
tion, but  was  among  the  valid  enactments  in 
force  In  the  territory  of  Oklahoma  at  the 
time  of  Its  admission ;  was  neither  repugnant 
to  the  Constitution  nor  locally  inapplicable; 
was  extended  in  force  in  the  state, of  Okla- 
homa. Hence  the  application  of  petitioner 
herein  should  be  denied.  All  the  Justices 
concurring,  except  WILLIAMS,  C.  J.,  who 
concurs  In  conclusion. 


CHICAGO,  B,  I.  ft  P.  RY.  CO.  v.  TERRI- 
TORY. 

(Supreme  Court  of  Oklahoma.    June  22,  1908. 

Rehearing  denied  Sept  8,  1908.) 
Apteax  and  Breor— Actual  Controversy— 
Moot  Questions. 

The  Supreme  Court  will  not  decide  ab- 
stract or  hypothetical  cases,  disconnected  from 
the  granting  of  actual  relief,  or  from  the  de- 
termination of  which  no  practical  relief  can 
follow. 

TEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  3122.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Garfield  Coun- 
ty; M.  C.  Garber,  Trial  Judge. 

Suit  by  the  territory  of  Oklahoma  against 
the  Chicago,  Rock  Island  ft  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Dismissed. 

M.  A.  Low,  Blake,  Blake  &  Low,  J.  C.  Rob- 
erts, and  I.  G.  Conkllng,  for  plaintiff  in  error. 
Charles  West,  Atty.  Gen.,  W.  O.  Cromwell, 
Ex-Atty.  Gen.,  and  Fred  M.  Elk  In,  for  de- 
fendant In  error. 

KANE,  J.  This  suit  was  commenced  on 
the  9th  day  of  August,  1906.  in  the  district 
court  of  Garfield  •county,  Okl.  T.,.by  the 
Attorney  General,  in  the  name  of  the  terri- 
tory of  Oklahoma,  by  filing  a  petition  there- 
in, which  alleged,  in  substance,  that  the 
Chicago,  Rock  Island  ft  Pacific  Railway  Com- 
pany Is  a  corporation,  incorporated  in  one 
of  the  states  or  territories  of  the  United 
States,  which  one  Is  unknown  to  plaintiff, 
and  operating  a  line  of  railroad  In  the  coun- 
ty of  Garfield  and  other  portions  of  the  ter- 
ritory. That  It  had.  In  connection  with  other 
railways  of  the  territory,  adopted  a  tariff, 
prescribing  certain  rates  on  corn  and  wheat, 
and  that  in  addition  thereto  recently  adopted 
an  addition  of  5  cents  per  hundred  on  wheat, 
and  4  cents  per  hundred  on  corn,  on  ship- 
ments of  that  commodity  to  the  stations  of 


Sayre,  Next  Ranch,  and  Brick,  3  cents  per 
hundred  on  wheat,  and  2  cents  per  hundred 
on  corn  to  the  stations  of  Temple  and  Hast- 
ings, and  4  cents  per  hundredweight  on  wheat, 
and  3  cents  per  hundredweight  on  corn  for 
shipments  to  Texom,  known  as  an  "arbitra- 
ry." That  such  arbitrary  charges  were  un- 
lawful, and  that  they  were  unreasonable 
and  unjust  That  the  public  and  Inhabitants 
of  Oklahoma  were  entitled  to  rates  that  were 
reasonable  and  just,  and  that  the  mainte- 
nance of  said  demand  was  a  public  and  com- 
mon nuisance.  That  the  charging  and  re- 
ceiving of  such  arbitrary  rates  gronly  in- 
jured the  person  and  property  of  th  habit- 
ants of  the  territory  of  Oklahoma,  \  by 
reason  of  the  multiplicity  of  said  ac  \in- 
tiff  had  no  adequate  remedy  accol  t 
the  course  of  common  law,  and  pray 
the  defendant  be  enjoined  from  demt 
and  collecting  said  arbitrary  charge.  T\ 
petition  the  defendant  filed  Its  answer  d 
Ing  each  and  every  allegation  therein  ob- 
tained, and  pleading  that  the  court  bad  no 
jurisdiction  of  the  subject-matter  such  ju- 
risdiction being  vested  exclusively  In  the  In- 
terstate Commerce  Commission  of  the  United 
States  and  the  Circuit  Courts  of  the  United 
States,  and  alleging  that  the  Attorney  Gen- 
eral of  said  territory  had  no  jurisdiction 
and  authority  to  commence,  maintain,  and 
prosecute  said  action,  for  the  reason  that, 
under  the  acts  of  Congress  relating  to  the 
subject-matter  of  said  action,  the  jurisdiction 
and  authority  to  commence,  maintain,  and 
control  the  said  action  is  vested  exclusively 
in  the  Interstate  Commerce  Commission  of 
the  United  States  and  the  Attorney  General 
of  the  United  States.  On  the  19th  day  of 
October,  1906,  the  cause  came  on  to  be  heard, 
on  the  application  of  the  plaintiff  for  a  tem- 
porary writ  of  hi  junction,  and  on  said  day 
the  court  granted  said  writ  and  made  an 
order,  in  words  and  figures  as  follows,  to  wit: 
"Now  on  this  October  19,  1906,  the  plain- 
tiff being  present  by  W.  O.  CromweH,  Attor- 
ney General,  and  Charles  West  its  special 
attorney,  and  defendant  by  C.  O.  Blake,  its 
attorney,  the  application  of  the  plaintiff  for 
a  temporary  order  of  injunction  comes  on  to 
be  heard,  and  after  the  introduction  of  the 
evidence  by  each  side,  both  sides  rest,  and 
the  court  finds  for  the  plaintiff,  against  the 
defendant,  that  the  allegations  of  the  peti- 
tion and  its  application  are  true,  and  that  a 
temporary  order  of  Injunction  ought  to  be 
granted  herein.  It  is  therefore  considered, 
ordered,  and  adjudged  that  the  defendant,  the 
Chicago,  Rock  Island  ft  Pacific  Railway,  be 
forever  restrained  and  enjoined  from  de- 
manding or  collecting  or  receiving,  for  the 
transportation  of  freight  or  wheat  shipped  in 
car  load  lots  to  Sayre,  Next  Branch,  Erlck, 
and  Texola,  5  cents  per  hundredweight  in 
addition  to  the  local  distance  tariff,  and  on 
corn  2  cents  per  hundredweight  when  shipped 
to  Temple  or  Hastings,  and  4  cents  per  hun- 
dredweight on  wheat  when  shipped  to  Wau- 
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rika,  and  4  cents  per  hundredweight  on  corn 
•  to  Sayre,  Next  Branch,  Brick,  and  Texola, 
and  3  cents  per  hundredweight  on  corn  ship- 
ped to  Temple  and  Hastings,  In  addition  to 
the  local  distance  tariff  charge  to  said  sta- 
tions now  In  force  and  effect,  until  the  final 
hearing  of  this  cause,  and  until  further  or- 
der of  the  court,  without  hond,  to  all  of 
which  the  defendant  at  the  time  excepted, 
and  said  defendant  asks,  and  for  good  cause 
shown  was  by  the  court  making  the  order 
granted,  60  days  in  which  to  make  and  serve 
a  case-made  for  appeal  to  the  Supreme  Court, 
and  the  plaintiff  was  granted  15  days  In 
which  to  suggest  amendments  thereto,  the 
same  to  be  settled  upon  5  days'  notice  In 
writing  by  either  party.  That  the  order  shall 
not  take  effect  until  the  expiration  of  the 
time  allowed  to  make  and  settle  said  case, 
and  17  days  additional  time  to  file  said  ap- 
peal." From  the  above  order  the  defend- 
ant appealed  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma,  and  the  cause  was 
transferred  to  the  Supreme  Court  of  the 
state,  under  the  terms  of  the  enabling  act 
and  schedule  to  the  Constitution. 

It  appears  from  the  petition  and  brief  of 
appellee  that  it  seeks  to  restrain,  by  Injunc- 
tion, Interference  with  certain  common-law 
rights,  to  which,  it  contends,  the  people  of  the 
territory  of  Oklahoma  were  entitled.  The 
following  is  a  statement  of  the  theory  of  the 
case,  taken  from  the  brief  of  counsel:  "Ap- 
pellee asks  the  court  to  enforce  in  this  action 
the  following  common-law  rule,  which  is  well 
established:  'At  common  law  a  public  or  com- 
mon carrier  is  bound  to  accept  and  carry  for 
all  upon  being  paid  a  reasonable  compensation. 
The  common  law  condemns  unjust  and  un- 
reasonable charges,  and  It  has  always  been 
the  right  of  a  shipper  at  common  law  to  re- 
ceive back  any  overcharge  or  excess  beyond  a 
reasonable  compensation.'"  In  support  of 
this  doctrine  Beadte  v.  K.  C,  etc.,  Ry.  Co., 
51  Kan.  248,  32  Pac.  910,  is  cited.  The  ap- 
pellant Insists  that  at  the  time  the  action 
was  commenced  there  was  no  common  law, 
In  Its  accepted  sense,  within  the  territory 
of  Oklahoma,  and  further  argues:  First, 
that  the  court  below  had  no  jurisdiction  of 
the  subject-matter  In  this  action;  second, 
the  territory  of  Oklahoma  had  no  authority 
to  sue  in  said  action  or  maintain  said  action; 
third,  the  Attorney  General  had  no  authority 
to  maintain  said  action;  and,  fourth,  the 
petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Both  parties  brief 
their  respective  sides  of  the  controversy 
learnedly  and  exhaustively.  But  to  our  mind 
conditions  have  so  changed  since  the  com- 
mencement of  this  suit  that  It  Is  unnecessary 
for  the  court  to  pass  upon  the  numerous  In- 
tricate questions  of  law  argued  by  counsel. 
Whatever  may  have  been  the  powers  of  the 
territory  of  Oklahoma  to  protect  the  common- 
law  rights  of  its  Inhabitants  against  common 
carriers  by  the  writ  of  Injunction  at  the  time 
this  suit  was  commenced,  such  common-law 
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rights,  in  so  far  as  they  may  have  related 
to  fixing  the  rate  for  carrying  passengers  or 
freight  by  public  or  common  carriers,  have 
been  superseded  by  the  Constitution  and 
laws  of  the  state  of  Oklahoma.  Section  IS, 
art.  9,  of  the  Constitution  provides  that: 
"The  commission  [meaning  the  corporation 
commission],  shall  have  the  power  and  au- 
thority and  be  charged  with  the  duty  of 
supervising,  regulating,  and  controlling  all 
transportation  and  transmission  companies 
doing  business  in  this  state,  in  all  matters 
relating  to  the  performance  of  their  public 
duties  and  their  charges  therefor,  and  of 
correcting  abuses  and  preventing  unjust  dis- 
crimination and  extortion  by  such  companies; 
and  to  that  end  the  commission  shall,  from 
time  to  time,  prescribe  and  enforce  against 
such  companies,  in  the  manner  hereinafter 
authorized,  such  rates,  charges,  classifica- 
tions, of  traffic,  and  rules  and  regulations, 
and  shall  require  them  to  establish  and  main- 
tain all  such  public  service,  facilities,  and 
conveniences  as  may  be  reasonable  and  just, 
which  said  rates,  charges,  classifications, 
rules,  regulations,  and  requirements,  the  com- 
mission may,  from  tune  to  time,  alter  or 
amend.  All  rates,  charges,  classifications, 
rules  and  regulations  adopted,  or  acted  upon, 
by  any  such  company,  inconsistent  with  those 
prescribed  by  the  commission  within  the 
scope  of  Its  authority,  shall  be  unlawful  and 
void." 

While  It  Is  not  clear  from  the  record  or 
the  briefs  of  the  counsel  whether  the  rate 
complained  of  had  reference  to  intrastate  or 
Interstate  shipments,  yet  It  is  reasonably  ap- 
parent that  Intrastate  rates  alone  are  sought 
to  be  controlled.  Taking  this  view  of  It, 
it  will  be  seen,  by  the  above  quotation  from 
the  Constitution  of  the  state  of  Oklahoma, 
that  until  changed  by  the  Legislature,  the 
question  of  fixing  intrastate  rates  is  now  en- 
tirely with  the  corporation  commission,  sub- 
ject to  appeal  from  Its  decisions  to  the  Su- 
preme Court  of  the  state.  This  being  so,  and 
the  further  fact  that,  since  this  suit  was  filed 
In  the  Supreme  Court  of  the  territory  of  Ok- 
lahoma, the  territory  of  Oklahoma  and  In- 
dian Territory  have  been  erected  Into  a  state 
as  the  state  of  Oklahoma  has  so  changed 
conditions  that  the  settlement  of  the  other 
questions  raised  could  serve  no  useful  pur- 
pose ;  nothing,  so  far  as  the  record  discloses, 
would  be  settled  by  a  decision  of  this  court, 
except  who  shall  pay  the  costs.  It  has  been 
held  by  this  court  In  the  following  cases: 
Freeman  v.  Board  of  Med.  Examiners  (Okl.) 
95  Pac.  229,  Burkhalter  v.  Smith  (Okl.)  95 
Pac.  241,  Harman  v.  Burt  (Okl.)  94  Pac.  528, 
and  Parker  et  al.  v.  Ter.  (Okl.)  94  Pac.  175, 
that— "the  Supreme  Court  will  not  decide 
abstract  or  hypothetical  cases  disconnected 
from  the  granting  of  actual  relief,  or  from 
the  determination  of  which  no  practical  re- 
lief can  follow."  We  believe  this  case  falls 
within  the  rule  above  laid  down..  Under  the 
present  order  of  things  the  necessity  of  in- 
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Yoking  the  common-law  rale  for  the  regula- 
tion of  rates  does  not  exist  And  the  rela- 
tions existing  between  the  state  and  the  com- 
mon carriers  doing  business  therein  at  this 
time  and  the  relations  that  existed  between 
the  territory  of  Oklahoma  and  the  common 
carriers  therein  are  so  dissimilar  that  the 
language  of  Pearson,  O.  J.,  In  a  case  similar 
In  principle  (Kidd  r.  Morrison  et  al.,  62  N. 
C  38),  applies  with  great  force  to  the  case 
at  bar:  "There  being  no  longer,  any  subject- 
matter  of  controversy,  the  question  arises 
whether  the  court  will  hear  the  cause,  and 
make  a  decree  that  can  only  serve  to  dispose 
of  the  costs?  To  say  nothing  of  the  labor 
and  consumption  of  time  in  wading  through 
a  mass  of  depositions,  and  weighing  the  learn- 
ed arguments  which  the  hearing  would  elicit, 
the  court  does  not  consider  itself  at  liberty 
to  go  into  a  hearing,  for  the  reason  that 
there  Is  nothing  now  before  It  but  a  mere 
hypothetical  case,  and  any  declaration  of 
principle  set  out  in  the  decree  would  be  enti- 
tled to,  and  would  receive  no  more  considera- 
tion than  mere  dicta." 

We  are  therefore  of  the  opinion  that  this 
cause  ought  to  be  dismissed.  It  is  so  or- 
dered. All  the  Justices  concur. 


•CHICAGO,  R.  I.  A  P.  RY.  CO.  v.  TERRI- 
TORY. 

(Supreme  Court  of  Oklahoma.   Jane  22,  1908. 
Rehearing  denied  Sept,  8,  1008.) 

Afpkax  akd  Erbob— Actual  Controv  erst- 
Moot  QTJKSTCONS. 

The  Supreme  Court  will  not  decide  ab- 
stract or  hypothetical  cases,  disconnected  from 
the  granting  of  actual  relief,  or  from  the  de- 
termination of  which  no  practical  relief  can 
follow. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  §  8122.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Coun- 
ty;  M.  C.  Garber,  Trial  Judge. 

Suit  by  Oklahoma  Territory  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.   Action  dismissed. 

M.  A.  Low,  Blake,  Blake  &  Low,  J.  C. 
Roberta,  and  I.  G.  Conk  ling,  for  plaintiff  In 
error.  Charles  West,  Atty.  Gen.,  W.  O.  Crom- 
well, Ex  Atty.  Gen.,  and  Fred  M.  Elkln,  for 
defendant  In  error. 

KANE,  J.  This  was  a  suit  praying  for 
an  injunction,  commenced  by  the  defendant 
in  error,  plaintiff  below,  against  the  plain- 
tiff in  error,  defendant  below,  In  the  district 
court  of  Garfield  county,  Okl.  T.  The  facts, 
as  disclosed  by  the  petition,  are  as  follows: 
-The  plaintiff  says  tbat  it  is  a  territory  of 
the  United  States,  organized  and  Incorporat- 
ed under  the  acts  of  Congress  of  the  United 
States,  and  entitled  to  sue  In  the  courts 
therein  established,  and  In  all  otber  compe- 
tent courts.  That  the  defendant  is  a  railroad 


corporation  organized  and  Incorporated  un- 
der the  laws  of  one  or  more  of  the  states  or 
territories  of  the  United  States,  which  one 
is  unknown  to  the  plaintiff.  That  the  said 
defendant  Is  operating  a  line  of  railroad 
through  tbe  County  of  Garfield  and  other 
portions  of  the  Territory  of  Oklahoma.  That 
by  Act  Cong.  June  27,  1890,  26  Stat  at  Large, 
p.  181,  c.  633,  defendant,  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  was 
granted  and  undertook  all  the  burdens  and 
rights  granted  to  and  Imposed  upon  the  Chi- 
cago, Kansas  &  Nebraska  Railway  Company, 
a  corporation,  heretofore  organized  and  in- 
corporated under  the  laws  of  one  of  the 
states  or .  territories  of  the  United  States, 
which  one  Is  unknown  to  plaintiff.  That  said 
last-named  corporation,  Chicago,  Kansas  & 
Nebraska  Railway  Company,  was  granted 
right  of  way  through  the  territory  of  Okla- 
homa upon  certain  conditions;  that  all  of 
those  rights  and  conditions  were  transferred 
to  defendant;  that  among  said  conditions 
by  said  act  of  Congress  it  was  enacted  that 
said  defendant  should  not  charge  the  inhabi- 
tants of  said  territory  a  greater  rate  of 
freight  than  the  rate  authorized  by  the  laws 
of  the  state  of  Kansas  for  services'  of  trans- 
portation of  same  kind;  that  the  laws  of 
the  state  of  Kansas  on  rate  for  transporta- 
tion of  freight,  to  wit,  wheat.  In  said  state 
Is :  For  25  miles  6  cents  per  hundred  pounds ; 
for  30  miles  6%  cents  per  hundred  pounds ; 
for  35  miles  7  cents  per  hundred  pounds; 
for  45  miles  7%  cents  per  hundred  pounds; 
for  50  miles  8  cents  per  hundred  pounds; 
for  55  miles  8  cents  per  hundred  pounds; 
for  75  miles  8%  cents  per  hundred  pounds ; 
for  85  miles  9%  cents  per  hundred  pounds; 
for  95  miles  10  cents  per  hundred  pounds; 
for  105  miles  10%  cents  per  hundred  pounds ; 
for  115  miles  11  cents  per  hundred  pounds; 
for  125  miles  11%  cents  per  hundred  pounds ; 
for  135  miles  12%  cents  per  hundred  pounds ; 
for  150  miles  14  cents  per  hundred  pounds; 
for  200  miles  15%  cents  per  hundred  pounds. 
That  said  defendant,  in  violation  of  the  said 
conditions  under  which  it  now  occupies  its 
right  of  way,  and  in  violation  of  said  acts 
of  Congress,  and  In  violation  of  law,  and  In 
violation  of  the  rights  of  plaintiff  and  of 
the  inhabitants  of  said  territory  of  Okla- 
homa and  the  shippers  of  wheat  therein, 
now  charges  for  transportation  of  wheat, 
according  to  its  local  distance  tariff,  for 
25  miles  7  cents  per  hundred  pounds;  for 
30  miles  7%  cents  per  hundred  pounds; 
for  35  miles  8  cents  per  hundred  pounds; 
for  45  miles  8%  cents  per  hundred  pounds; 
for  50  miles  9  cents  per  hundred  pounds; 
for  55  miles  9  cents  per  hundred  pounds; 
for  75  miles  9%  cents  per  hundred  pounds; 
for  85  miles  10%  cents  per  hundred  pounds ; 
for  95  miles  11  cents  per  hundred  pounds; 
for  105  miles  11%  cents  per  hundred  pounds ; 
for  115  miles  12  cents  per  hundred  pounds; 
for  125  miles  12%  cents  per  hundred  pounds ; 
for  135  miles  13%  cents  per  hundred  pounds ; 
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for  150  miles  14%  cents  per  hundred  pounds ; 
for  200  miles  15%  cents  per  hundred  pounds. 
That  the  demand,  collection,  and  receiving 
by  defendant  of  said  charges  last  enum- 
erated, In  so  far  as  they  are  larger  than 
those  authorized  by  tbe  laws  of  the  state  of 
Kansas,  for  the  shipping  of  wheat,  Is  an  un- 
lawful act  and  omission,  which  renders  oth- 
er persons,  to  wit,  the  inhabitants  of  said 
territory  of  Oklahoma,  and  the  shippers 
therein,  and  the  territory  of  Oklahoma,  In- 
secure In  the  use  of  their  property,  to  wit, 
the  public  right  to  ship  wheat  over  defend- 
ant's line,  at  a  rate  not  exceeding  that  au- 
thorized by  the  laws  of  tbe  state  of  Kansas, 
as  aforesaid;  and  the  maintenance  of  said 
demand  and  collection  and  receipt  of  said 
overcharges  by  said  defendant  is  a  public  and 
common  nuisance.  That  defendant  is  a  com- 
mon carrier  of  freight  in  said  territory  and 
in  said  county  of  Garfield,  and  the  mainte- 
nance of  said  common  nuisance  is  an  Ir- 
remediable Injury  to  the  plaintiff,  against 
which  it  has  no  adequate  remedy  at  law; 
that  said  offense  continues  daily,  and  Is 
daily  committed  by  defendant,  and  defendant 
threatens  to  continue  the  same  indefinitely. 
That  said  charging,  collecting,  and  receiving 
by  said  defendant  of  said  rate  of  tariff,  in 
addition  to  said  rates  authorized  by  the  laws 
of  the  state  of  Kansas,  grossly  injures  the 
person  and  property  of  said  Inhabitants  of 
the  territory  of  Oklahoma  and  of  this  plain- 
tiff, and  by  reason  of  the  multiplicity  of 
said  acts  plaintiff  has  no  remedy  according 
to  the  course  of  common  law.  Wherefore 
plaintiff  asks  that  defendant  be  forever  re- 
strained and  enjoined  from  demanding,  col- 
lecting, receiving,  or  charging,  directly  or  in- 
directly, for  the  transportation  of  freight  and 
goods,  according  to  local  distance  rates  more 
than  6  cents  per  hundred  pounds  for  25  miles ; 
6%  cents  per  hundred  pounds  for  30  miles; 

7  cents  per  hundred  pounds  for  35  miles; 
7%  cents  per  hundred  pounds  for  45  miles; 

8  cents  per  hundred  pounds  for  50  miles; 
8  cents  per  hundred  pounds  for  55  miles; 
8%  cents  per  hundred  pounds  for  75  miles; 
9%  cents  per  hundred  pounds  for  85  miles; 
10  cents  per  hundred  pounds  for  95  miles; 
10%  cents  per  hundred  pounds  for  105  miles ; 
11%  cents  per  hundred  pounds  for  115  miles ; 
11%  cents  per  hundred  pounds  for  125  miles ; 
12%  cents  per  hundred  pounds  for  135  miles ; 
14  cents  per  hundred  pounds  for  150  miles; 
15%  cents  per  hundred  pounds  for  200  miles ; 
and  for  such  other  relief  as  the  equity  of  the 
same  may  warrant,  and  for  costs  of  this 
action." 

To  this  petition  the  defendant  filed  its 
answer,  In  words  and  figures  as  follows,  to 
wit:  "Comes  now  the  above-named  defend- 
ant, and  for  answer  to  the  petition  herein  fil- 
ed: First,  denies  each  and  every  allegation 
of  the  said  petition  contained,  and  not  here- 
inafter specifically  admitted:  Second,  said 
defendant,  further  answering,  says  that  the 
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said  court  has  no  jurisdiction  of  the  subject- 
matter  of  said  action ;  said  jurisdiction  being 
vested  exclusively  in  the  Interstate  Commerce 
Commission  of  the  United  States  and  the  Cir- 
cuit Courts  of  the  United  States;  third,  said 
defendant,  further  answering,  states  that  the 
Attorney  General  of  the  said  territory  has  no 
jurisdiction  or  authority  to  commence,  main- 
tain, or  prosecute  the  said  action,  for  the 
reason  that,  under  the  acts  of  Congress  relat- 
ing to  the  subject-matter  of  the  said  action, 
jurisdiction  and  authority  to  commence,  main- 
tain and  control  said  action  Is  vested  exclu- 
sively in  the  Interstate  Commerce  Commis- 
sion of  the  United  States  and  the  Attorney 
General  of  the  United  States." 

Thereafter,  on  the  19th  day  of  October, 
1906,  pursuant  to  notice  served,  an  applica- 
tion for  a  temporary  Injunction,  as  prayed 
for  in  the  petition,  was  heard,  which  appli- 
cation was  by  the  court  granted,  and  an  order 
Issued  and  entered,  in  words  and  figures,  as 
follows :  "And  now,  on  this  October  19,  1906, 
the  plaintiff  being  present  by  W.  O.  Cromwell, 
Attorney  General,  and  Charles  West,  special 
attorney,  and  the  defendant  by  C.  O.  Blake, 
its  attorney,  the  application  of  the  plaintiff 
for  temporary  order  of  Injunction  comes  on 
to  be  heard.    Both  parties  offered  evidence, 
and  each  rested,  and  the  court  finds  for  the 
plaintiff,  and  against  the  defendant,  that  the 
allegations  of  tbe  petition  and  Its  application 
are  true,  and  that  the  plaintiff  should  have  a 
temporary  writ  of  injunction,  as  prayed  in 
the  petition.    It  Is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the 
defendant,  Chicago,  Rock  Island  &  Pacific 
Railway,  be  restrained  and  enjoined  from  de- 
manding, collecting,  receiving,  or  charging, 
directly  or  indirectly,  for  the  transportation 
of  freight  upon  its  local  distance,  rates  more 
than  6  cents  per  hundred  pounds  for  25  miles 
haul  of  wheat  shipped  In  car  load  lots;  6V2 
cents  per  hundred  pounds  for  30  miles ;  7 
cents  per  hundred  pounds  for  85  miles;  7% 
cents  per  hundred  pounds  for  50  miles ;  H 
cents  per  hundred  pounds  for  55  miles;  8^ 
cents  per  hundred  pounds  for  75  miles;  9% 
cents  per  hundred  pounds  for  85  miles;  lO 
cents  per  hundred  pounds  for  95  miles;  lOV* 
cents  per  hundred  pounds  for  105  miles ;  n 
cents  per  hundred  pounds  for  115  miles ;  11  \<, 
cents  per  hundred  pounds  for  125  miles ;  1-4 
cents  per  hundred  pounds  for  135  miles ;  14  v» 
cents  per  hundred  pounds  for  150  miles ;  15 Vi 
cents  per  hundred  pounds  for  200  miles;  and" 
that  higher  than  the  said  rate  be  not  charg- 
ed, collected,  or  demanded  for  any  distance 
less  than  5  miles  short  of  the  distance  named 
above;  and  that  the  same  be  in  force  and 
effect  until  the  further  order  of  the  court 
herein,  and  until  the  final  hearing  of  this 
case,  without  bond — to  which  the  defendant 
excepted  at  the  time  by  its  attorney,  and  up- 
on  application,  for  good  cause,  was  given.  <K 
days  to  serve  case-made  for  appeal  to  th« 
Supreme  Court,  and  the  plaintiff,  15  days 
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after  service  of  the  same,  to  suggest  amend- 
ments thereto,  and  the  same  to  be  signed  and 
settled  upon  5  days'  notice  in  writing  by 
either  party.  That  this  order  shall  not  take 
effect  until  the  expiration  of  the  time  so 
allowed  to  make  and  settle  said  case,  and  17 
days'  additional  time  to  file  said  appeal." 
From  the  foregoing  order  the  defendant  ap- 
pealed to  the  Supreme  Court  of  the  territory 
of  Oklahoma,  and  the  case  was  transferred 
to  the  Supreme  Court  of  the  state,  under 
terms  of  the  enabling  act  and  the  schedule 
to  the  Constitution. 

The  part  of  the  act  of  Congress  under 
which  the  relief  prayed  for  was  granted  reads 
as  follows:  "That  said  railroad  company 
■hall  not  charge  the  inhabitants  of  said  terri- 
tory a  greater  rate  of  freight  than  the  rate 
authorized  by  the  laws  of  the  state  of  Kan- 
sas for  services  or  transportation  of  the  same 
kind:  Provided,  that  passenger  rates  on  said 
railway  shall  not  exceed  three  cents  per  mile. 
Congress  hereby  reserves  the  right  to  regulate 
the  charges  for  freight  and  passengers  on 
said  railway  and  message  on  said  telegraph 
and  telephone  lines,  until  a  state  government 
or  governments  shall  exist  in  said  territory 
within  the  limits  of  which  said  railway,  or  a 
part  thereof,  shall  be  located ;  and  then  such 
state  government  or  governments  shall  be 
authorized  to  fix  and  regulate  the  cost  of 
transportation  of  persons  and  freights  with- 
in their  respective  limits  by  said  railway ;  but 
Congress  expressly  reserves  the  right  [to]  fix 
and  regulate  at  all  times  the  cost  of  such 
transportation  by  said  railway  or  said  com- 
pany whenever  such  transportation  sball  ex- 
tend fr«xn  one  state  into  another,  or  shall  ex- 
tend into  more  than  one  state:  Provided, 
however,  that  the  rate  of  such  transportation 
of  passengers,  local  or  interstate,  shall  not 
exceed  the  rate  above  expressed:  And  pro- 


vided further,  that  said  railway  company 
shall  carry  the  mall  at  such  prices  as  Con- 
gress may  by  law  provide;  and  until  such 
rate  is  fixed  by  law  the  postmaster  general 
may  fix  the  rate  of  compensation."  Act 
March  2,  1887,  §  4,  c.  319,  24  Stat.  447. 

Practically  the  same  questions  are  raised 
In  this  case  as  were  raised  in  No.  2,085,  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany v.  Territory  of  Oklahoma,  97  Pac.  265, 
which  was  dismissed  this  term  of  court,  for 
the  reason  that  the  change  from  a  territorial 
form  of  government  to  statehood  so  changed 
conditions  that  the  questions  involved,  while 
they  may  have  been  vital  enough  at  the  time 
the  cases  were  appealed  to  the  Supreme  Court 
of  the  territory,  are  now  merely,  abstract, 
hypothetical  questions,  from  the  determina- 
tion of  which  no  practical  relief  can  follow. 
The  act  of  Congress  providing,  "that  said 
railroad  company  shall  not  charge  the  inhabit- 
ants of  said  territory  a  greater  rate  of 
freight  than  the  rate  authorized  by  the  laws 
of  the  state  of  Kansas,"  also  provides  that 
"Congress  hereby  reserves  the  right  to  regu- 
late the  charges  for  freight  and  passengers 
on  said  railway  •  •  •  until  a  state  gov- 
ernment or  governments  shall  exist  in  said 
territory  within  the  limits  of  which  said 
railway,  or  a  part  thereof,  shall  be  located; 
and  then  such  state  government,  or  govern- 
ments, shall  be  authorized  to  fix  and  regu- 
late the  cost  of  transportation  of  persons  and 
freights  within  their  respective  limits  by  said 
railway." 

The  state  government  now  has  full  power 
to  regulate  the  charges  for  intrastate  freight 
and  passenger  traffic  on  said  railway,  and  we 
believe  this  case  falls  within  the  rule  laia 
down  in  case  No.  2,085,  supra,  and  on  the 
authority  thereof  should  be  dismissed.  It  ia 
so  ordered.  All  the  Justices  concur. 
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OKLAHOMA   FARMERS'    MUT.  INDEM- 
NITY ASS'N  v.  McCORKLE. 
(Supreme  Court  of  Oklahoma.    Jane  25,  1908. 

Rehearing  Denied  Sept.  8,  1908.) 
Insurance— Total  Loss— Indemnity. 

If  there  is  no  valuation  in  the  policy,  the 
measure  of  indemnity  iu  an  insurance  against 
fire  in  the  event  of  total  loss  is  the  full  amount 
stated  in  the  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  1275,  1276.} 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Custer  County; 
M.  C.  Garber,  Trial  Judge. 

Action  by  W.  P.  McCorkle  against  the 
Oklahoma  Farmers'  Mutual  Indemnity  Asso- 
ciation. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

George  T.  Webster,  for  plaintiff  in  error. 
Holcombe  &  Snodgress,  for  defendant  in  error. 

KANE,  J.  This  was  a  civil  action  brought 
on  a  fire  Insurance  policy  by  the  defendant  in 
error,  plaintiff  below,  against  the  plaintiff 
in  error,  defendant  below.  The  petition 
states,  in  substance,  that  in  consideration  of 
the  payment  of  certain  premiums,  the  defend- 
ant agreed  to  insure  plaintiff  against  loss  or 
damage  by  fire,  lightning,  wind,  cyclone,  and 
tornado  in  the  sum  of  $2,800,  according  to 
the  following  specifications,  viz.:  $1,400  fire 
and  lightning,  and  $1,400  wind,  cyclone,  and 
tornado,  on  certain  described  property  for 
the  period  of  five  years.  That  the  amount  of 
insurance  against  fire  was  apportioned  as 
follows:  On  dwelling  house  No.  1,  including 
foundation,  cellar,  and  basement  walls,  pres- 
ent cash  value  $600,  and  amount  of  insur- 
ance against  fire  and  lightning  $450;  amount 
to  Insure  against  cyclones,  tornadoes,  or  wind 
storms  $450;  on  household  furniture,  useful 
and  ornamental,  family  wearing  apparel,  car- 
pers, provisions  for  family  use,  musical  in- 
struments, printed  books,  silver  plate  and 
plated  ware,  pictures  and  frames,  and  sew- 
ing machines,  all  the  while  contained  there- 
in, amount  of  insurance  against  cyclones, 
tornado,  or  wind  storm  $250.  There  was 
other  property  included  in  the  policy,  but  for 
the  purpose  of  this  case  the  above  is  all  that 
is  necessary  to  notice.  The  petition  further 
alleged  that  said  dwelling  house,  together 
with  all  the  contents  thereof,  as  above  de- 
scribed, was  totally  destroyed  by  fire,  with- 
out any  fault  on  the  part  of  the  plaintiff. 
Then  follows  allegations  as  to  complying 
with  all  the  conditions  precedent,  as  to  no- 
tW,  proof  of  loss.  etc.  The  defendant's  an- 
swer was  a  general  denial,  followed  by  sev- 
eral paragraphs  containing  matter  constitut- 
ing affirmative  defenses;  but,  as  no  proof 
was  offered  by  the  defendant  in  support  of 
tli"se  allegations,  It  is  not  necessary  to  notice 
thorn  here.  After  the  plaintiff  introduced 
his  evidence  and  rested,  the  defendant  de- 
mnrml  to  the  evidence,  on  the  ground  that 
it  did  not  show  a  cause  of  action  against 
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the  defendant,  for  the  reason  that  there  was 
no  proof  as  to  the  actual  value  of  the  house 
or  the  household  goods  at  the  time  they  were 
totally  destroyed.  The  court  below  overrul- 
ed the  demurrer  to  the  evidence,  and,  counsel 
for  defendant  electing  to  stand  on  his  de- 
murrer, the  court  Instructed  the  jury  to  re- 
turn a  verdict  for  the  plaintiff,  and,  as  a 
basis  for  the  amount  of  recovery,  stated 
"that,  under  the  laws  of  this  territory,  the 
insurance  company  shall  be  required  to  pay, 
in  case  of  total  loss,  the  full  amount  of  the 
policy,  and  in  case  of  a  partial  loss  shall  be 
required  to  pay  the  amount  of  the  loss  that 
the  property  was  damaged."  Thereupon  the 
Jury  returned  a  verdict  in  faror  of  the  plain- 
tiff in  the  sum  of  $700,  upon  which  judgment 
was  duly  entered.  From  this  judgment  the 
defendant  appealed  to  the  Supreme  Court 
of  the  territory  of  Oklahoma,  and,  the  cause 
being  undisposed  of  on  the  admission  of  the 
territory  of  Oklahoma  as  the  state  of  Okla- 
homa, It  was  transferred  to  this  court,  un- 
der the  terms  of  the  enabling  act  and  the 
schedule  to  the  Constitution. 

There  is  only  one  question  of  law  submit- 
ted to  this  court  by  counsel  for  defendant, 
and  this  issue  he  states  in  his  brief  as  fol- 
lows: "Plaintiff  in  error  conteuds  that  the 
defendant  in  error  utterly  failed  to  establish 
the  value  of  the  property  destroyed  by  fire  on 
the  date  of  the  loss;  that  he  utterly  failed 
to  show  that  be  had  made  due  proof  of  loss; 
and  If  plaintiff  in  error's  contention  is  well 
taken,  then  the  demurrer  to  the  evidence 
should  have  been  sustained,  and  a  priori  its 
motion  for  judgment  non  obstante  veredicto, 
and  also  its  motion  for  a  new  trial,  should 
have  been  sustained.  Counsel  for  defendant 
in  error  seems  to  have  tried  the  case  upon 
the  theory  that  the  policy  was  a  'valued  pol- 
icy,' and  upon  the  further  theory  that  sec- 
tion 3204,  1  Wilson's  Rev.  &  Ann.  St  1903. 
p.  790,  entitled  him  to  the  full  amount  of  hiss 
policy  If  he  proved  there  was  a  total  loss, 
and  the  trial  court  seems  to  have  taken  this 
to  be  the  correct  theory.  This  theory  is  er- 
roneous, because  the  policy  In  plain  words 
says:  'Association  hereby  agrees  to  Indemni- 
fy and  make  good  unto  said  insured,  his  ex- 
ecutors, administrators,  or  assigns,  etc.,  all 
such  immediate  loss  or  damage  not  exceeding 
in  amount  the  sum  or  sums  above  itemized 
nor  the  actual  cash  value  of  the  property  at  the 
time  of  loss.' "  There  was,  to  our  mind,  evi- 
dence tending  to  establish  proof  of  loss;  and, 
as  counsel  does  not  seriously  argue  In  his 
brief  that  question,  it  will  not  further  be  no- 
ticed. It  is  true,  as  counsel  for  defendant 
Insists,  that  the  plaintiff  did  not  Introduce  evi- 
dence tending  to  show  the  actual  value  of 
the  property  at  the  time  of  the  loss,  but  re- 
lied upon  section  3204,  Wilson's  Rev.  &  Ann. 
St.  1903,  under  which,  no  doubt,  the  court  In- 
structed the  jury  as  to  the  amount  of  recov- 
ery. Section  3204,  supra,  reads  as  follows : 
"If  there  is  no  valuation  in  the  policy,  the 
measure  of  indemnity  in  an  insurance  against 
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fire  1b  the  fall  amount  stated  In  the  policy; 
but  the  effect  of  a  valuation  in  a  policy  of 
fire  Insurance  is  the  same  as  in  a  policy  of 
marine  Insurance." 

Counsel  for  defendant  insists  that  the  pol- 
icy sued  on  was  an  open,  and  not  a  valued, 
policy,  and  that,  notwithstanding  the  provi- 
sions of  the  above  section  of  the  Statutes  of 
Oklahoma,  the  plaintiff  was  not  entitled  to 
recover  more  than  the  actual  cash  value  of 
the  property  at  the  time  of  the  loss.  With- 
out the  above  statute  the  contention  of  coun- 
sel would  probably  be  correct,  but  It  seems  to 
the  court  that  the  effect  of  the  statute  is  to 
fix  the  liability  at  the  amount  stated  in  the 
policy,  the  parties  having  fixed  no  valuation. 
"Fire  policies  are  ordinarily  open,  and  not 
valued,  policies,  but  in  many  states  there 
are  statutory  provisions  which  give  to  fire 
policies,  to  some  extent,  the  effect  of  valued 
policies;  that  is,  making  the  amount  of  the 
insurance  named  in  the  policy  payable  ab- 
solutely in  the  event  of  total  loss,  without 
further  evidence  as  to  the  actual  loss."  The 
above  quotation  is  taken  from  19  Cyc.  836, 
and  the  doctrine  is  supported  by  a  great  ar- 
ray of  authority.    It  Is  also  held  in  such 
cases  that  "Any  stipulation  in  such  policy, 
as  to  how  the  loss  shall  be  estimated  or  de- 
termined when  total,  will  be  invalid."  Our 
statute  on  fire  insurance  gives  to  the  policy 
sued  on  herein  the  effect  of  a  valued  policy. 
As  that  was  the  effect  the  court  below  gave 
it  when  he  Instructed  the  jury  as  to  the 
amount  of  recovery,  no  error  can  be  predica- 
ted on  the  instruction.  The  statute  specifical- 
ly provides  that  "if  there  Is  no  valuation  In 
the  policy  the  measure  of  indemnity  in  an 
insurance  against  fire  Is  the  full  amount  stat- 
ed in  the  policy."   The  authorities  seem  to 
he  uniform  to  the  effect  that  any  stipulation 
in  such  policy,  as  to  how  the  loss  shall  be 
estimated  or  determined  when  total,  Is  Inval- 
id.   Under  such  circumstances  all  that  was 
necessary  to  entitle  the  plaintiff  to  recover 
the  amount  named  in  the  policy  was  to  show 
a  total  loss  of  the  property  by  fire,  and  com- 
pliance with  the  conditions  precedent,  as  to 
notice  and  proof  of  loss,  etc.    Having  done 
this.  It  was  not  necessary  to  show  the  actual 
ush  value  of  the  property  at  the  time  of 
the  loss. 

The  Judgment  of  the  court  below  is  af- 
firmed.   All  the  Justices  concur. 


CHOCTAW,  O.  &  G.  R.  CO.  T.  BURGESS 
et  al. 

(Supreme  Court  of  Oklahoma.  July  23,  1908.) 
L  Parties — Defects— Mode  or  Objection. 

A  general  demurrer  does  not  raise  the  ques- 
tMB  of  defect  of  parties.  Same  must  be  taken 
advantage  of  by  special  demurrer  or  answer, 
tad.  as  a  general  rule,  when  not  so  done,  can- 
cot  be  raised  on  appeal. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Hi  OT.  Parties,  H  125,  18%  148.] 


2.  Saks— Misjoinder  of  Pasties  Plaintiff. 

When  a  person  is  unnecessarily  joined  as  a 
party  plaintiff,  it  does  not  result  in  a  defect  of 
parties  plaintiff,  but  in  a  misjoinder  or  excess  of 
such  parties,  and  cannot  be  taken  advantage  of 
by  demurrer,  but  by  motion,  and  when  such- 
question  Is  not  raised  in  the  court  below,  will 
not  be  entertained  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parties,  f§  145,  146.] 

8.  New  Tbial— Gboundb— Pasties  —  Appeal 
and  Ebkor— Presentation  and  Reserva- 
tion in  Lower  Ooubt  of  Grounds  of  Re- 
view— Parties. 

A  party,  desiring  to  take  advantage  of  a 
defect  of  or  misjoinder  or  an  excess  of  parties 
plaintiff,  must  promptly  interpose  an  objection 
in  the  manner  provided  by  law ;  and,  failing  to 
do  so,  he  will  not  be  allowed  to  speculate  upon 
a  favorable  verdict,  and  when  afterwards  he  is 
disappointed  by  an  adverse  finding  of  the  jury, 
be  permitted  to  raise  such  question,  either  in  a 
motion  for  a  new  trial  or  in  the  appellate  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  |  87.] 

4.  Parties  —  Misjoinder  of  Parties  Plain- 
tiff—Method of  Objection. 

Quaere,  as  to  whether  or  not  the  question 
of  defect  of  parties  or  misjoinder  or  excess  of 
parties,  when  neither  such  appears  from  the  face 
of  the  petition,  nor  is  known  to  the  defendant 
until  disclosed  at  the  trial,  in  the  examination 
of  witnesses,  can  be  raised  then  by  proper  ob- 
jection to  the  introduction  of  evidence,  or  upon 
requested  instructions,  is  not  determined,  so  far 
as  the  procedure  in  force  in  this  state. 

5.  New  Tbial— Grounds— Necessity  of  Ob- 
jection—Parties. 

Following  the  rule  In  force  in  the  Indian 
Territory  nrior  to  its  admission  as  a  part  of  the 
state  of  Oklahoma,  the  question  of  misjoinder 
of  parties  could  not  be  raised  for  the  first  time 
by  a  motion  for  a  new  trial,  but  must  have  been 
first  taken  advantage  of  either  by  motion  or  an- 
swer. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  New  Trial,  |  87.] 

6.  Pleading  —  Misjoinder  of  Actions  — 
Method  of  Objection. 

Under  the  rule  In  force  in  the  same  ju- 
risdiction, when  two  causes  of  action  are  imper- 
fectly stated  in  the  complaint  or  petition,  and. 
It  cannot  be  determined  whether  or  not  there  is 
a  misjoinder  of  causes  of  action,  the  remedy  was 
by  motion  to  require  the  plaintiff  to  make  its 
complaint  or  petition  more  definite  and  certain, 
and  then,  if  it  appeared  that  there  was  a  mis- 
joinder of  such  causes  of  action,  the  point  should 
have  been  taken  advantage  of  by  motion. 

7.  Same. 

Misjoinder  of  causes  of  action  should  be 
raised  by  demurrer,  under  the  procedure  now  in: 
force  in  this  state, 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  435.] 

8.  Carriers— Carriage  of  Passengers— Tak- 
ing on  and  Disohabqino  Passengers. 

When  the  servants  and  employes  of  a  car- 
rier of  passengers  stop  its  train  for  the  purpose 
of  taking  on  or  letting  off  passengers,  it  is  its 
duty  to  hold  same  a  reasonable  length  of  time 
to  allow  such  passengers  to  board  or  alight  with 
safety ;  and,  in  the  absence  of  contributory  neg- 
ligence on  the  part  of  the  passengers,  the  carrier 
is  liable  for  injuries  resulting  from  a  failure  to 
perform  this  duty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1159,  1228.] 

9.  Tbial— Instructions. 

Whenever  the  court,  in  its  instructions,  gives 
a  correct  interpretation  and  exposition  of  the 
law  as  it  relates  to  the  admitted  or  uncontrovert- 
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ed  facts  in  the  case,  there  is  no  ground  for  com- 
plaint of  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Trial,  ft|  432-434.] 

10.  Appeal  and  Error— Reversai/— Grounds 
—Excessive  Damages. 

Under  subdivision  4,  §  4493,  Wilson's  Rev. 
&  Ann.  St.  Okl.  1903,  section  5202,  Gen.  St 
Kan.  1905,  and  section  306,  Code  Civ.  Proc.  Kan. 
(section  5151,  Mansf.  Dig.  Ark. ;  section  3356, 
Ind.  T.  Ann.  St  1899),  where  the  verdict  is  for 
damages,  and  it  appears  that  same  were  given 
under  the  influence  of  passion  or  prejudice,  it 
is  the  duty  of  the  appellate  court  to  reverse  and 
remand  for  a  new  trial,  in  some  cases  directing 
the  trial  court  to  give  the  plaintiff  the  option  to 
remit  the  excess,  and  allow  him  to  take  judg- 
ment for  the  residue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  §  4546.] 

11.  Same— Review— Questions  op  Fact. 
Under  subdivision  6,  §  4493,  Wilson's  Rev. 

&  Ann.  St.  Okl.  1903,  section  5202,  Kan.  1905, 
section  306,  Code  Civ.  Proc.  Kan.  (section  5151, 
Mansf.  Dig.  Ark. ;  section  3356,  Ind.  T.  Ann.  St. 
1899),  where  there  is  testimony  reasonably  tend- 
ing to  support  the  issues  upon  which  the  verdict 
is  based,  an  appellate  court  will  not  disturb  the 
findings  of  the  lower  court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3979-3982.] 

12.  Same— Excessive  Damages. 

Appellate  courts  should  sparingly  exercise 
the  power  of  granting  new  trials  on  the  ground 
of  excessive  damages,  and  only  when  it  appears 
that  the  verdict  is  so  excessive  as  per  se  to  in- 
dicate passion  or  prejudice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §g  3944-3947.] 

13.  Damages— Measure— Pebbonal  Injuries. 
In  an  action  to  recover  compensation  or 

damages  for  injury  to  the  person,  so  far  as  it  is 
susceptible  of  an  estimate  in  money,  the  plaintiff 
is  entitled  to  recover  the  expenses  of  the  cure, 
or  reasonable  attempted  cure,  the  probable  costs 
of  the  future  treatment  or  nursing,  when  the 
injury  is  permanent  or  irremediable,  and  the 
loss  of  time  up  to  the  verdict,  and  probable  fu- 
ture loss  from  incapacity  to  do  as  profitable  la- 
bor as  before,  also  pain  and  suffering  proximate- 
ly caused  by  the  Injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  222.] 

14.  Appeal  and  Ebbor— Review— Amount  of 
Damages. 

Where  the  jury  found  that  the  injuries  sus- 
tained were  painful,  serious,  and  probably  per- 
manent, incapacitating  the  plaintiff,  a  woman 
between  25  and  26  years  of  age,  previously  in 
good  health,  who  was  a  wife  and  a  mother,  from 
attending  to  her  own  domestic  affairs  and  du- 
ties, the  jury  having  found  a  verdict  in  the  sum 
of  $5,500,  and  the  same  having  been  approved 
by  the  trial  court,  It  will  not  be  disturbed  in  this 
court. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
>ppeal  and  Error,  88  3948-3954.] 

(Syllabus  by  the  Court.) 

Error,  from  the  United  States  Court  for  the 
Southern  District  of  Indian  Territory,  Sitting 
at  Ardmore ;  Hosea  Townsend,  Judge. 

Action  by  Myra  Rurgess,  Joined  by  her 
husband,  for  personal  injuries,  against  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
brings  error.  Affirmed. 

See  95  Pac  606. 


This  action  was  instituted  by  Myra  Rur- 
gess, Joined  by  her  husband,  W.  N.  Rurgess, 
as  plaintiffs,  on  the  29th  day  of  February,  A. 
D.  1904,  In  the  United  States  Court  for  the 
Southern  District  of  Indian  Territory,  sitting 
at  Ardmore,  against  the  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company.  Plaintiffs'  com- 
plaint, omitting  the  caption  and  prayer,  Is  as 
follows :  "Come  now  the  plaintiffs,  Myra  Rur- 
gess and  W.  N.  Rurgess,  her  husband,  and 
state  that  they,  and  each  of  them,  are  citizens 
of  the  United  States,  residing  in  the  Southern 
District  of  the  Indian  Territory ;  that  the  de- 
fendant, Choctaw,  Oklahoma  &  Gulf  Railroad 
Company,  Is  a  corporation  duly  organized, 
existing,  and  doing  business  In  the  Indian 
Territory  under  and  by  virtue  of  the  laws  In 
force  In  said  territory,  and  as  such  is  author- 
ized and  empowered  to  sue  and  be  sued  in  Its 
corporate  name,  Choctaw,  Oklahoma  &  Gulf 
Railroad  Company.  That  said  defendant 
company  now  Is,  and  was  at  all  the  dates 
herein  mentioned,  the  owner  of  and  operating 
a  railroad  in  and  through  the  Indian  Terri- 
tory, and  in  and  between  the  town  of  Ard- 
more in  the  Southern  District  and  the  town 
of  Halleyville  in  the  Central  district  of  said 
territory,  and  in,  through  and  between  the 
town  of  Provence  and  the  town  of  Mannsville, 
in  said  Southern  District  of  the  Indian  Terri- 
tory, and  at  said  towns  have  and  maintain 
depots  and  stations,  and  on  said  railroad  run 
and  operated  engines  and  cars  for  the  accom- 
modation and  transportation  of  passengers 
and  freight,  and  was  and  is  a  common  car- 
rier of  passengers  for  hire.  Plaintiffs  allege 
that  heretofore,  to  wit,  on  the  1st  day  of  De- 
cember, 1903,  the  plaintiff,  Myra  Rurgess, 
went  to  the  depot  and  station  of  said  defend- 
ant company  at  the  town  of  Provence,  and 
went  aboard  the  passenger  car  of  said  defend- 
ant at  said  station,  and  became  a  passenger 
of  said  defendant  company,  for  the  purpose  of 
being  carried  and  transported  from  said  town 
of  Provence  to  the  said  town  of  Mannsville. 
That  on  said  day  said  defendant  was  running 
and  operating  an  engine  and  cars,  constituting 
a  passenger  train,  over  said  line  of  railroad 
between  the  said  town  of  Provence  and  the 
town  of  Mannsville ;  that  said  defendant  com- 
pany, by  and  through  Its  agents  and  employes, 
stopped  said  train  at  said  town  of  Provence, 
and  this  plaintiff,  Myra  Rurgess,  attempted 
to  board  said  train ;  that  at  the  time  she  was 
boarding  said  train,  and  had  gotten  on  the 
steps  of  one  of  said  cars,  the  said  defendant 
company,  by  and  through  its  agents,  servants, 
and  employes  In  charge  of  said  train,  care- 
lessly and  negligently,  and  without  regard  to 
the  safety  of  this  plaintiff,  started  and  moved 
said  train  in  a  quick,  rapid,  careless,  and 
negligent  manner,  and  thereby  threw  this 
plaintiff  forcibly  and  violently  upon  and 
against  an  Iron  railing  upon  said  car,  and  up- 
on and  against  other  parts  of  said  car,  and 
thereby  severely  bruised  her  left  arm  above 
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the  elbow,  braised  and  wounded  and  injured 
ber  on  the  right  side  of  the  bowels  and  just 
above  the  pelvis  bone,  and  caused  and  produced 
intense  agony  and  suffering;  that  by  reason 
of  such  injuries  so  produced  this  plaintiff, 
Myra  Burgess,  has  constantly  and  continuous- 
ly ever  since  suffered  and  endured  great  men- 
tal injury  to  and  agony  in  her  head,  back, 
bowels,  organs  of  generation,  and'  other  parts 
of  her  body ;  that  at  the  time  of  the  infliction 
of  said  injuries,  as  aforesaid,  this  plaintiff, 
Myra  Burgess,  was  pregnant,  and  by  reason 
of  said  injuries  she  has  been  constantly 
threatened  with  miscarriage,  and  has  at  all 
times  been  under  the  care  of  a  physician. 
That,  by  reason  of  the  careless  and  negligent 
infliction  of  said  injuries  as  aforesaid,  this 
plaintiff,  Myra  Burgess, .  received  a  great 
shock  to  her  nervous  system,  such  as  has  im- 
paired and  will  permanently  impair  her  gen- 
eral health,  that  will  shorten  her  life,  and, 
together  with  said  injuries,  will  cause  her  life 
to  be  one  of  continuous  suffering  and  pain. 
That  since  the  infliction  of  said  injuries  as 
aforesaid,  plaintiffs  have  been  compelled  to 
expend,  for  medicines  and  care  of  a  physician 
for  said  plaintiff,  Myra  Burgess,  the  sum  of 
$300.  That  by  reason  of  the  foregoing  facts 
plaintiffs  allege  that  the  plaintiff,  Myra  Bur- 
gess, has  been  damaged  In  the  sum  of  $26,- 
000." 

Thereafter,  on  the  1st  day  of  June,  A.  D. 
1004,  defendant  filed  a  demurrer  to  said  com- 
plaint, in  words  and  figures  as  follows,  omit- 
ting the  caption,  to  wit :  "Now  comes  the  de- 
fendant, Choctaw,  Oklahoma  &  Gulf  Railroad 
Company,  by  its  attorneys,  and  demurs  to  the 
complaint  filed  herein  February  29,  1904,  and 
<ays  that  the  complaint  is  insufficient  in  law, 
>n  that  it  does  not  state  facts  constituting  a 
<-ause  of  action  against  this  defendant  And 
still  further,  and  specially  demurring  to  said 
complaint,  the  defendant  says  that  the  same 
Is  insufficient  in  law,  in  that  the  allegations 
therein  contained  show  that,  if  the  plaintiff 
was  Injured  at  the  time  and  in  the  manner 
and  to  the  extent  complained  of,  said  injury 
was  the  direct  and  proximate  result  of  the 
gross  carelessness  and  negligence  of  the  plain- 
tiff, and  of  this  the  defendant  prays  the  judg- 
ment of  the  court."  On  the  same  date  de- 
fendant filed  Its  answer,  in  words  and  figures 
as  follows,  omitting  the  caption,  to  wit: 
"Now  comes  the  defendant,  Choctaw,  Okla- 
homa &  Gulf  Railroad  Company,  by  its  attor- 
neys, and  not  waiving,  but  specially  reserv- 
ing and  relying  upon,  its  general  and  special 
demurrers  to  the  plaintiff's  complaint,  and 
for  answer  to  said  complaint,  It  says  that  it 
has  not  sufficient  Information  or  belief  wheth- 
er the  allegation  In  said  complaint  that  the 
plaintiff,  Mrs.  Myra  Burgess,  on  the  1st  day 
of  December,  1903,  went  to  the  depot  and 
station  of  defendant  company  at  the  town  of 
Provence,  Ind.  T.,  and  went  aboard  the  passen- 
ger car  of  said  defendant  company,  and  be- 
came the  passenger  of  said  company  for  the 
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purpose  of  being  transported  from  the  town  of 
Provence,  Ind.  T.,  to  the  town  of  Mannsville, 
Ind.  T.,  and  the  defendant  neither  admits  nor 
denies  said  allegation,  but  demands  strict 
proof  thereof.  The  defendant  admits  that  on 
said  date  it  was  operating  an  engine  and 
cars  constituting  a  passenger  train,  from  its 
line  of  railroad  between  said  towns  of  Prov- 
ence and  Mannsville,  and  admits  that,  by  and 
through  its  agents,  it  stopped  said  train  at 
said  town  of  Provence,  but  says  it  has  not 
sufficient  information  and  belief  as  to  whether 
the  plaintiff  Mrs.  Myra  Burgess,  on  that  day, 
at  said  station  of  Provence,  attempted  to 
board  said  train,  and  therefore  neither  admits 
nor  denies  said  allegations,  but  demands 
strict  proof  thereof.  But  this  defendant  de- 
nies that  on  said  day  and  date  the  plaintiff 
Mrs.  Myra  Burgess,  while  she  was  boarding 
said  train,  and  had  gotten  on  the  steps  of  one 
of  the  cars  belonging  to  the  defendant  com- 
pany, and  that  by  and  through  its  agents,  em- 
ployes, and  servants  in  charge  of  said  train 
carelessly,  negligently,  and  without  regard  to 
the  safety  of  plaintiff,  started  and  moved  said 
train  in  a  quick,  careless,  and  improper  man- 
ner, and  thereby  threw  the  plaintiff  forcibly 
and  violently  upon  the  ground  against  the 
iron  railing  of  said  car,  and  upon  and  against 
other  parts  of  said  car,  and  thereby  severely 
bruised  her  left  arm  above  the  elbow,  and 
bruised,  wounded,  and  Injured  her  on  the 
right  side  of  the  bowels  and  just  above  the 
pelvis  bone,  and  thereby  caused  and  produced 
intense  agony  and  suffering ;  and  that,  by  rea- 
son of  said  Injury,  said  plaintiff  has  constant- 
ly and  continuously  ever  since  that  time  suf- 
fered the  most  intense  pain  and  agony  in 
her  head,  back,  bowels,  and  organs  of  gener- 
ation, and  other  parts  of  her  body  as  alleged 
in  the  complaint.  The  defendant  denies  that 
at  said  time  plaintiff  was  pregnant,  and  by 
reason  of  said  alleged  injuries  she  has  been 
constantly  threatened  with  miscarriage,  and 
has  at  all  times  been  under  the  care  of  a 
physician ;  that  by  reason  of  the  careless  and 
negligent  acts  of  the  company  said  plaintiff 
received  a  great  shock  to  her  nervous  system, 
such  as  impaired  and  will  permanently  Injure 
her  general  health,  and  thereby  shorten  her 
life,  and  by  said  Injury  will  cause  her  life  to 
be  one  of  continual  suffering  and  pain,  and 
denies  that  since  the  alleged  accident  and  in- 
fliction said  plaintiffs  have  been  compelled 
to  expend,  for  medicine  and  the  care  of  a  phy- 
sician for  the  said  Mrs.  Myra  Burgess,  the 
sum  of  $300,  or  any  like  sum  for  the  plaintiff, 
and  that  by  reason  of  the  facts  alleged  In  said 
complaint  the  plaintiff  Mrs.  Myra  Burgess, 
has  been  injured  In  the  sum  of  $25,000,  or  any 
like  sum.  And  now,  having  fully  answered 
herein,  the  defendant  puts  Itself  upon  the 
country,  and  prays  the  judgment  of  the  court, 
and  that  It  go  hence  with  its  costs." 

Thereafter,  on  the  15th  day  of  March,  A. 
D.  1905,  the  defendant's  demurrer  to  plain- 
tiffs' complaint  was  heard,  and  the  same 
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was  sustained  as  to  the  allegation,  contained 
in  said  complaint,  that  the  plaintiff  was 
threatened  with  miscarriage  as  a  result  of 
the  Injuries  sustained,  to  which  action  of  the 
court  the  plaintiffs  then  and  there  duly  ex- 
cepted; and  the  said  demurrer  was  In  all 
other  respects  overruled,  to  which  action  of 
the  court  the  defendant  duly  excepted. 
Thereupon,  said  cause  was  tried,  with  the  in- 
tervention of  a  Jury,  and  a  general  verdict 
returned  In  favor  of  the  plaintiffs  in  the  sum 
of  $5,500.  Afterwards,  in  due  time,  defend- 
ant filed  Its  motion  for  a  new  trial,  on  the 
following  grounds,  to  wit :  First,  because  the 
verdict  Is  contrary  to  law;  second,  because 
the  verdict  Is  contrary  to  the  evidence ;  third, 
because  the  verdict  is  in  favor  of  both  plain- 
tiffs herein,  when  the  same  should  have  been 
rendered,  If  at  all,  in  favor  of  Myra  Burgess 
alone;  fourth,  because  the  verdict  in  said 
cause  was  an  unlawful  verdict,  and  could  not 
be  sustained ;  fifth,  because  the  verdict  makes 
the  husband,  W.  N.  Burgess,  participate 
equally  In  the  same  with  Mrs.  Myra  Bur- 
gess, and  under  the  law  he  had  no  Interest  in 
the  amount  fixed  by  the  verdict,  and  was  not 
a  proper  party  to  said  proceeding;  sixth, 
because  the  court  erred  In  charging  the  Jury 
that  It  was  the  duty  of  the  railroad  company 
to  stop  Its  trains  at  Provence  a  sufficient 
length  of  time  for  passengers  to  get  aboard, 
there  being  no  evidence  that  Provence  was 
a  place  where  passengers  were  taken  aboard, 
or  that  the  trains  stopped  for  that  purpose, 
and  It  being  in  evidence  that  the  conductor 
In  charge  of  the  train  did  not  know  that 
Mrs.  Burgess  intended  to  board  the  train,  or 
had  done  so,  and  it  being  further  in  evidence 
that  Provence  was  not  a  station  where  tick- 
ets were  sold,  and  that  Mrs.  Burgess  did  not 
pay  her  fare ;  seventh,  because  the  complaint 
filed  In  said  cause  did  not  state  a  cause  of 
action  in  favor  of  said  plaintiffs,  and  no 
judgment  therefore  can  be  rendered  upon  the 
verdict  herein;  eighth,  because  the  verdict 
Is  excessive.  Afterwards,  on  the  8th  day  of 
April,  A.  D.  1905,  the  defendant's  motion  to 
set  aside  the  verdict  and  judgment  thereon 
and  grant  a  new  trial  was  heard  and  over- 
ruled, defendant  saving  Its  exceptions.  On 
the  same  date  defendant  was  allowed  60  days 
with  In  which  to  prepare  and  file  Its  bill  of 
exceptions.  On  the  28th  day  of  April,  A  D. 
UK).',  said  bill  of  exceptions  was  approved, 
signed,  and  ordered  to  be  filed  as  a  part  of 
the  record  In  said  cause,  which  was  accord- 
ingly done.  A  writ  of  error  was  in  due  time 
si  lowed  to  the  United  States  Court  of  Ap- 
peals for  Indian  Territory,  which  was  per- 
fected, and  this  cause  Is  now  properly  before 
this  court,  by  virtue  of  the  provisions  of  the 
enabling  act 

The  plaintiff,  Mrs.  Myra  Burgess,  testified 
therein,  among  other  things,  as  follows :  "Q. 
Did  you  take  passage  on  the  Choctaw,  Okla- 
homa &  Gulf  at  any  time  during  the  month 
of  December?  A.  Yes,  sir;  the  1st  day  of 
December.    Q.  Where  did  you  get  on  the 


train  at?  A  Provence.  Q.  Going  to  your 
home  at  Mannsvllle?  A  Yes,  sir.  Q.  Was  it 
a  passenger  train?  A  Yes,  sir.  Q.  How 
came  the  train  to  stop  there?  A.  I  suppose 
it  ought  to  stop  there;  it  stopped  there  any- 
way. Q.  Did  it  stop?  A  Yes,  sir ;  it  just  did 
stop  long  enough  for  me  to  get  up  on  the  sec- 
ond step.  Q.  Did  you  have  a  ticket?  A  No, 
sir.  Q.  Why?  A  Because  they  didn't  sell 
tickets  at  that  time.  Q.  Did  you  start  to  get 
on  this  train,  you  say,  did  you  get  on  the 
train  to  go  to  Mannsvllle?  A.  Yes,  sir.  Q. 
Just  state  what  happened  when  the  train 
stopped.  A.  I  got  on  the  train  at  Provence. 
The  porter  had  taken  my  two  little  children, 
little  girl  and  little  boy,  and  kind  of  pitched 
them  up  on  the  platform,  and  he  hollered, 
'All  aboard,'  as  he  got  down  on  the  platform. 
He  just  took  my  two  little  children  and 
pitched  them  up  on  the  platform;  then  he 
takes  and  walks  back  to  the  back  end  of 
the  coach.  So  I  got  up  on  the  second  step, 
and  by  that  time  the  train  started.  I  had  a 
large  grip,  and  it  threw  me  on  the  banister 
there.  Q.  The  Iron  railing?  A.  Yes,  sir ;  I 
call  it  the  banister,  and  then  it  was  such  a 
jerk  It  threw  me  back  across  my  grip.  My 
children  was  standing  on  the  platform  there 
between  the  cars,  waiting  for  me  to  get  up, 
and  when  I  got  up  and  got  them  in  the  coach 
the  train  was  on  full  speed.  I  was  hurt  so 
bad  that  I  only  got  to  the  first  seat,  and  I 
sat  down  and  rode  backwards.  Q.  Who  was 
It  you  say  came  out?  A  The  porter  came 
through,  and  I  asked  him,  'Why  don't  they 
try  to  kill  a  body  when  they  get  on  the  train,' 
but  he  never  made  me  an  answer  at  all.  Q. 
White  man  or  black  man?  A  Black  man, 
very  black.  Q.  Did  the  conductor  get  off  the 
train  at  all?  A.  No,  sir;  I  didn't  see  the  con- 
ductor until  we  got  nearly  to  Durwood." 

Miss  Bessie  Huddleston,  among  other 
things,  testified  on  behalf  of  plaintiffs  as 
follows:  "Q.  Just  state  to  the  jury,  tell  us 
what  you  saw.  A  When  the  train  arrived 
the  porter  jumped  off,  and  hollered  'All 
aboard,'  and  he  just  kind  of  pitched  the  two 
children  up  between  the  cars,  and  never  as- 
sisted Mrs.  Burgess  at  all,  just  walked  back 
to  the  end  of  the  car  and  got  on.  Q.  What 
did  she  do?  A.  She  got  on  the  train;  she 
got  up  on  the  step  and  fell,  first  to  the  left 
and  then  to  the  right  Q.  What  was  the 
train  doing  when  she  fell?  A  It  had  started 
off.  Q.  Fell  first  one  way,  and  then  the  other- 
way?  A  Yes,  sir.  •  •  •  Q.  Do  you  know 
how  long  the  train  stopped?  A.  No,  sir ;  I 
don't  but  it  never  stayed  long  enough  to  give 
her  time  to  get  on." 

Mrs.  Myra  Burgess  further,  for  herself, 
testified  substantially  that  she  would  have 
been  26  years  old  in  March  after  the  acci- 
dent occurred  in  December;  that  the  train 
in  moving  forward  threw  her  against  the 
iron  railing,  first  on  her  left  arm,  and  then 
back  over  her  valise  on  her  side;  that  she 
heard  something  pop  In  her  side,  and  that 
she  was  so  badly  hurt  that  she  could  hardly 
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get  Into  the  coach;  that  prior  to  the  Injury 
she  had  done  her  own  washing,  and  washed 
for  other  people,  but  that  since  said  Injury 
she  had  neither  been  able  to  do  her  own 
trashing  nor  the  other  domestic  duties,  such 
as  cooking,  caring  for  the  house,  and  the  like. 
She  further  testified  as  follows:  "Q.  What 
was  the  effect  of  that  wound  on  your  stom- 
ach? Where  is  that?  A.  It  was  right  there 
(indicating),  and  whenever  I  stand  on  my 
feet  any  length  of  time  I  have  to  take  an 
opiate  before  I  can  get  any  ease,  the  last 
thing  I  do,  to  take  an  opiate.  I  don't  walk 
around  home  any  at  all.  My  husband  does 
most  of  my  work,  sweep  and  help  cook 
mighty  near  all  the  time  when  he  is  there, 
and  when  he  isn't  there  he  will  cook  enough 
to  last  until  he  came  back.  Q.  Are  you  free 
from  pain  and  suffering?  A.  No,  sir;  I  suf- 
fer all  the  time,  never  get  any  ease.  I 
haven't  had  an  easy  minute  since  it  was 
done,  on  the.  first  of  December  (1908)." 

Dr.  Covey,  on  the  part  of  the  plaintiff, 
testified  that  her  left  arm  was  bruised  just 
below  the  shoulder,  and  extended  down  to 
near  the  elbow,  and  on.  the  outer  side  of  the 
arm  was  a  considerable  bruise,  blue  and 
somewhat  swollen;  that  the  arm  was  very 
painful,  and  that  she  suffered  considerably 
with  It;   that  It  was  bandaged  from  her 
shoulder  down  to  the  elbow,  and  was  kept 
1l  the  bandage  for  a  month  after  the  injury, 
probably  longer ;  that  the  bowels  were  bruis- 
ed and  blue  in  places,  the  muscles  and  tis- 
sues and  skin;  that  she  was  nervous,  and 
that  the  entire  nervous  system,  nerve  cen- 
ters, were  afflicted;  that  she  was  pregnant 
at  the  time  of  the  Injury,  in  about  the  fifth 
■aonth  of  gestation  or  pregnancy;  that  she 
Tas  threatened  with  a  miscarriage,  which 
be  attributed  to  the  injury  or  the  condi- 
tion of  the  nerve  centers ;  that  following  the 
ajury,  and  on  account  of  the  injury,  a  mis- 
•arriage  was  threatened  several  times,  and 
Mat  he  treated  her  to  prevent  it;  that  she 
suffered    more    or   less    pain  continually 
'hroughont  the  rest  of  the  time  of  her  gesta- 
tion, clear  up  until  after  her  confinement; 
that  ber  health  was  extremely  bad  from  the 
tune   the   accident  happened  until  several 
xonths  after;  that  it  has  never  been  so 
good  as  prior  to  the  accident,  is  not  yet; 
"-tat  the  principal  trouble  she  is  having  now, 
tad  has  had  for  some  time  since,  has  been 
cith  her  nervous  system;  that  she  has  been 
'try  nervous ;  that  her  nervous  system  Is  af- 
'erted,  and  she  has  always  suffered  more  or 
ess  pain  from  her  abdomen  from  the  time 
'  her  Injury  up  until  now.   He  stated  that 
had  been  her  physician  for  four  years, 
ai  that,  taking  into  consideration  his  knowl- 
r»I?e  of  ber  health  before  the  accident  hap- 
ystsA,  axtd  his  observation  of  her  health  and 
^atment  of  her  since  then,  in  his  opinion 
ste  would  never  entirely  recover  from  the 
>4ect  of  tbe  Injury.    The  testimony  on  the 
.art  of  the  plaintiff  in  error,  in  a  marked  de- 


gree, controverted  that  on  the  part  of  the 
defendants  in  error. 

The  court,  among  other  things,  charged  the 
jury  as  follows:  "The  plaintiff  in  her  testi- 
mony states  that  she  boarded  the  train  of 
the  defendant  at  the  station  (Provence)  to 
take  on  passengers,  but  that  it  did  not  stop  a 
sufficient  length  of  time  to  allow  her  a  rea- 
sonable opportunity  to  board  said  train ;  that 
before  she  had  a  reasonable  time  to  board 
said  train,  the  train  started  from  said  sta- 
tion, causing  the  alleged  accident,  from 
which  she  claims  she  sustained  the  alleged 
injuries.  Tbe  court  would  instruct  you  that 
It  was  the  duty  of  the  defendant  to  stop  its 
train  a  sufficient  length  of  time  to  give  a 
passenger  boarding  said  train  a  reasonable 
opportunity  to  do  so.  You  are  therefore  in- 
structed that,  if  you  are  satisfied  from  a 
fair  preponderance  of  the  evidence  in  this 
case  that  the  plaintiff  was  injured  through 
the  alleged  carelessness  or  negligence  of  the 
defendant,  and  without  any  contributory 
negligence  on  her  part,  your  verdict  will  be 
a  verdict  for  the  plaintiff." 

0.  O.  Blake,  Thos.  R.  Beman,  and  H.  B. 
Low,  for  plaintiff  in  error.  Cruce,  Cruce  & 
Bleakmore,  for  defendants  In  error. 

WILLIAMS,  C.  J.  (after  stating  the  facts 
as  above).  The  plaintiff  in  error  in  its  mo- 
tion for  a  new  trial  for  the  first  time  raises 
the  question  that  W.  N.  Burgess,  the  husband 
of  the  herein  Myra  Burgess,  was  an  improp- 
er party  plaintiff.  Section  4951,  Mansf. 
Dig.  Ark.  1884  (Ind.  T.  Ann.  St  1899,  § 
8156),  extended  by  act  of  Congress  to  the  In- 
dian Territory,  provides  that:  "Where  a 
married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except  in  the  fol- 
lowing cases:  •  •  •  Second,  she  may 
maintain  an  action  In  her  own  name  for 
*  *  *  damages  against  any  person  or 
body  corporate  for  any  Injury  to  her  person, 
character,  or  property."  This  statute  does 
not  appear  to  have  been  construed  by  the 
Supreme  Court  of  the  state  of  Arkansas,  or 
by  the  United  States  Court  of  Appeals  for 
the  Indian  Territory.  It  is  not  necessary, 
however,  to  construe  the  same  for  the  prop- 
er disposition  of  this  case.  Section  5028, 
Mansf.  Dig.  1884  (Ind.  T.  Ann.  St.  1899, 
§  3233),  provides:  "The  defendant  may  de- 
mur to  the  complaint  where  it  appears  on 
its  face,  either:  First,  that  the  court  has 
no  jurisdiction  of  the  person  of  the  defend- 
ant, or  the  subject-matter  of  the  action ; 
or,  second,  that  the  plaintiff  has  not  le- 
gal capacity  to  sue;  or,  third,  that  there 
is  another  action  pending  between  the  same 
parties  for  the  same  cause;  or,  fourth,  that 
there  is  a  defect  of  the  parties  plaintiff  or 
defendant;  or,  fifth,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  Assuming  that  the  question  of 
contributory  negligence  could  be  raised  by 
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demurrer,  when  It  was  apparent  on  the  face 
of  plaintiffs  complaint — which  it  is  not  nec- 
essary to  determine  here — all  the  defend- 
ant's grounds  of  demurrer  come  under  said 
subdivision  5.  Section  5031,  Mansf.  Dig.  18&A 
(section  3236,  Ind.  T.  Ann.  St  1890),  pro- 
vides as  follows:  "When  any  of  the  mat* 
ters  enumerated  in  section  5028  (Ind.  T.  Ann. 
St.  8  3233)  do  not  appear  upon  the  face  of  the 
complaint,  the  objection  may  be  taken  by 
answer.  If  no  such  objection  Is  taken,  either 
by  demurrer  or  answer,  the  defendant  shall 
be  deemed  to  have  waived  the  same,  except 
only  the  objection  to  the  Jurisdiction  of  the 
court  over  the  subject-matter  of  the  action, 
and  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  Also  section  5029,  Mansf.  Dig. 
1884  (Ind.  T.  Ann.  St.  1899,  8  3234),  provides : 
"The  demurrer  shall  distinctly  specify  the 
ground  of  objection  to  the  complaint;  unless 
it  does  so,  it  shall  be  regarded  as  objecting 
only  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 
A  general  demurrer,  not  raising  the  question 
of  defect  of  parties,  the  same  being  made  a 
special  ground  of  demurrer  by  the  fourth 
subdivision  of  section  5028,  of  Mansfield's  Di- 
gest, supra,  such  defect  of  parties  plaintiff 
neither  having  been  taken  advantage  of  by 
demurrer  nor  answer  in  the  nisi  prius  court, 
cannot  be  raised  on  appeal.  Eagle  et  al.  v. 
Beard  et  al.,  83  Ark.  501 ;  Yonley  v.  Thomp- 
son, 30  Ark.  401;  Molen  et  ux.  v.  Orr,  44 
Ark.  488 ;  Bevens  v.  Barnett  (Ark.)  22  S.  W. 
160;  Clark  v.  Grambllng,  54  Ark.  526,  16  S. 
W.  475 ;  Bailey  v.  Rockafellow,  57  Ark.  219, 
21  S.  W.  227;  Long  v.  De  Bevols,  31  Ark. 
480;  Coulson  v.  Wing,  42  Kan.  508,  22  Pac 
570,  16  Am.  St.  Rep.  503;  Seip  v.  Tilgham, 
23  Kan.  290 ;  Chicago  &  Atchison  Bridge  Co. 
v.  Fowler,  55  Kan.  17,  39  Pac.  727 ;  Foster  v. 
Board  of  County  Commissioners,  63  Kan.  43, 
64  Pac.  1037 ;  Gentry  v.  Singleton,  128  Fed. 
679,  63  C.  C.  A.  231 ;  First  National  Bank  v. 
Hamor,  1  C.  C.  A.  153,  49  Fed.  45,  7  U.  S. 
App.  69.  But  if  the  husband  was  improperly 
joined  as  party  plaintiff  in  an  action  for 
damages  on  account  of  personal  injuries 
sustained  by  the  wife,  under  the  provisions 
of  sections  5028,  5029,  and  5031,  Mansf. 
Dig.  Ark.  1884  (Ind.  T.  Ann.  St  1899,  88 
3233,  3234,  and  3236),  which  are  practically 
Identical  with  sections  4293,  4294,  and  4295 
of  Wilson's  Rev.  ft  Ann.  St.  Okl.  1903  (sec- 
tions 4971,  4972,  and  4973,  Gen.  St  Kan. 
1905;  sections  89,  90,  and  91,  Kan.  Code  Civ. 
Proc.),  it  was  not  a  defect  of  parties  plain- 
tiff, but  a  misjoinder  or  excess  of  such  par- 
ties, and  cannot  be  taken  advantage  of  by 
demurrer,  but  by  motion.  Little  Rock  ft  Ft 
Htnith  Railroad  Co.  v.  Dyer,  35  Ark.  363; 
Ollphlnt  v.  Mansfield,  36  Ark.  191;  Fry  v. 
Htn?ct,  37  Ark.  39 ;  Stiles  v.  City  of  Guthrie, 
3  Okl.  26,  41  Pac.  383;  Weber  v.  Dillon,  7 
OkL  508,  54  Pac.  894;  Wlnfleld  Town  Co.  v. 


Maris,  11  Kan.  128;  McKee  v.  Eaton,  26 
Kan.  226;  White  v.  Scott  26  Kan.  476;  Hard 
v.  Simpson,  47  Kan.  372,  27  Pac  961. 

The  defendant  not  having  raised  the  ques- 
tion of  a  misjoinder  of  parties  plaintiff  In 
the  court  below  by  proper  motion,  will  not 
now  be  permitted  to  maintain  such  conten- 
tion in  this  court  Booker  v.  Bobbins  et 
al.,  26  Ark.  660;  Long  v.  De  Bevois,  31  Ark. 
480;  Little  Rock  ft  Ft  Smith  Railroad  Co. 
v.  Dyer,  35  Ark.  363 ;  Fry  v.  Street,  37  Ark. 
39;  Collins  v.  Lightle,  50  Ark.  101,  6  S.  W. 
596;  Railway  Co.  v.  Amos,  54  Ark.  163,  15 
S.  W.  362;  Taylor  v.  Southerland  et  al.  (Ind. 
T.)  104  S.  W.  874.  This  Is  a  wholesome  rule. 
A  party  desiring  to  take  advantage  of  a  de- 
fect of  or  misjoinder  or  excess  of  parties 
plaintiff,  must  promptly  Interpose  an  objec- 
tion In  the  manner  provided  by  law.  Fail- 
ing so  to  do,  it  will  not  be  permitted  to  spec- 
ulate upon  a  favorable  verdict,  and  then.  If 
disappointed  by  an  adverse  finding  of  the 
jury,  be  allowed  to  raise  such  question,  ei- 
ther in  its  motion  for  a  new  trial  or  in  the 
appellate  court  Little  Rock  ft  Ft  Smith 
Railroad  Co.  v.  Dyer,  35  Ark.  363;  Coulson 
v.  Wing,  42  Kan.  508,  22  Pac.  570,  16  Am. 
St  Rep.  503 ;  Young  v.  Stickney,  46  Or.  104, 
79  Pac.  346. 

In  the  case  of  Coulson  v.  Wing,  42  Kan. 
508,  22  Pac  570,  16  Am.  St.  Rep.  503,  the 
court  held  that  the  question  of  a  defect  of 
parties  could  not  be  raised  in  the  introduc- 
tion of  evidence.   In  the  case  of  Railway  Co. 
v.  Hucklebridge,  62  Kan.  512,  64  Pac  58,  by 
a  divided  court,  the  Supreme  Court  of  that 
state  held  that  where  the  fact  of  a  defect  of 
parties  neither  appeared  from  the  face  of 
plaintiff's  petition,  nor  was  it  known  to  the 
defendant  until  It  was  disclosed  at  the  trial 
on  plaintiff's  cross-examination,  no  objec- 
tion then  being  made  on  the  ground  of  a 
defect  of  parties  plaintiff,  but  afterwards 
being  first  made  upon  demurrer  to  plaintiff's 
evidence,  and  further  raised  upon  request 
for  instruction,  such  question  was  reviewable 
on  appeal.    Chief  Justice  Doster,  and  Jus- 
tices Cunningham  and  Ellis  dissented  from 
this  holding,  Justices  Johnson,  Smith,  Green, 
and  Pollock,  supporting  the  majority  opinion. 
It  is  not  necessary  to  determine  whether  we 
will  follow  the  rule  laid  down  in  the  case 
of  Railway  Co.  v.  Hucklebridge,  supra,  or 
that  announced  In  the  case  of  Coulson  v. 
Wing,  supra,  for  the  reason  that  this  case, 
as  to  procedure  is  governed  by  certain  gen- 
eral laws  of  the  state  of  Arkansas  as  they 
appear  in  chapter  54,  Mansfield's  Digest  of 
the  laws  of  said  state,  in  force  at  the  close 
of  the  session  of  its  General  Assembly  In  the 
year  1883,  such  laws,  having  been  construed,  by 
the  highest  court  in  that  state,  were  with  such 
construction  extended  by  act  of  Congress  to 
the  Indian  Territory,  and  were  so  in  force  at 
the  time  of  its  admission  into  the  Union  as  a 
part  of  the  state  of  Oklahoma.  Foreman  v 
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Midland  Valley  Railway  Co.  (Ind.  T.)  104  S. 
W.  808;  National  Live  Stock  Co.  v.  Taliafer- 
ro (OkL)  93  Pac.  885. 

In  the  case  of  Little  Rock  &  Ft  Smith 
Railroad  Co.  v.  Dyer,  supra,  decided  by  the 
Supreme  Court  of  the  state  of  Arkansas  at 
its  May  term,  1880,  Mr.  Justice  Kakin,  speak- 
ing for  the  court,  said:  "Misjoinder  of  par- 
ties, however,  Is  not  good  ground  for  motion 
In  arrest  of  judgment  It  may  be  set  up  in 
the  answer,  or,  if  It  appear  from  the  plead- 
ings, may  be  corrected  by  motion."  In  the 
ease  of  Bevins  v.  Barnett  (Ark.)  22  S.  W. 
160,  the  rule  laid  down  in  the  case  of  Lit- 
tle Rock  &  Ft  Smith  Railroad  Co.  v.  Dyer, 
supra.  Is  followed  and  amplified.  Mr.  Justice 
Mansfield  speaking  for  the  court,  said:  "But 
the  plaintiff  waived  the  defect  of  parties 
by  going  to  trial  without  objecting  to  it  and 
the  court  properly  refused  to  permit  the  ob- 
jection to  be  raised  by  an  instruction  to  the 
Jury." 

The  case  of  Taylor  v.  Southerland  et  al. 
(Ind.  T.)  104  S.  W.  874,  is  a  case  where  an 
action  was  brought  by  D.  A.  Taylor,  appel- 
ant to  recover  from  appellees  rents  on  cer- 
tain land,  wherein  he  claimed  said  rent  by 
virtue  of  being  the  grantee  in  a  certain  deed, 
where  the  principal  landlord  of  the  said  ap- 
pellees as  tenants  was  grantor.  The  deed 
when  introduced  in  evidence  appeared  to 
bave  been  made  jointly  to  D.  A.  Taylor  and 
his  wife,  Vernie  Taylor.  Thereupon  the  ap- 
pellees moved  for  a  peremptory  instruction, 
on  the  theory  that  on  account  of  such  defect 
of  parties  there  was  a  fatal  variance.  On 
page  876,  Mr.  Justice  Lawrence,  speaking  for 
the  court,  overruled  the  objection  of  appel- 
lees In  the  following  language:  "The  appel- 
lee In  his  brief  gives  considerable  space  to 
the  discussion  of  the  question  that  appellant 
cannot  recover  because  of  not  sufficient  par- 
ties plaintiff,  and  because  of  a  variance  with 
the  proof.  It  is  too  late  to  raise  those  points 
for  the  first  time  in  this  court,  for  the  rea- 
son that  if  made  below,  the  pleadings  could 
have  been  amended  and  the  error  corrected 
under  the  provisions  of  the  statute."  In  that 
<ase  the  Jury  found  In  favor  of  the  appel- 
lees, and,  the  appellees  having  moved  for  a 
peremptory  instruction,  It  was  their  conten- 
tion in  the  appellate  court  that  the  moving 
Cor  a  peremptory  instruction,  and  saving  the 
point  in  the  motion  for  a  new  trial,  raised 
the  question  in  the  court  below. 

The  plaintiff  in  error  In  Its  brief  urges  that 
the  plaintiffs  below  declared,  not  only  for 
personal  Injuries  to  the  wife,  but  also  for 
tte  sum  of  $300,  alleged  to  have  been  ex- 
pended for  medicine  and  a  physician,  for  the 
eare  and  treatment  of  the  plaintiff,  Myra 
Barges*.  It  is  contended  by  plaintiff  in  er- 
ror that  *o  far  as  the  sum  of  $300  for  medl- 
cne  and  treatment  of  a  physician  appear- 
ed, it  could  have  been  a  joint  action,  and  for 
tiit  reason  they  could  neither  raise  the 
question  of  misjoinder  of  parties  by  motion 


or  demurrer.  But  it  was  its  duty,  if  It  de- 
sired to  raise  such  question,  to .  move  for 
plaintiffs'  complaint  to  have  been  made  more 
definite  and  certain.  And  then,  if  it  disclos- 
ed that  there  was  a  joint  action  for  that 
sum  of  money  so  expended,  the  plaintiff  in 
error,  still  further  desiring  to  raise  the 
question  that  the  husband  was  an  Improper 
party  plaintiff  to  be  joined  for  the  recovery 
for  personal  Injuries  to  his  wife,  should  have 
moved  to  strike  out  the  cause  of  action  for 
$300,  for  the  reason  that  two  causes  of  ac- 
tion, wherein  the  parties  plaintiff  were  not 
identical,  were  improperly  joined,  and  then 
to  have  moved  to  have  stricken  out  W.  N. 
Burgess  as  a  party  plaintiff,  on  the  ground 
that  he  was  neither  a  necessary  nor  proper 
party  to  be  joined  with  his  wife  for  the  re- 
covery of  personal  Injuries.  No  such  course 
having  been  pursued  on  the  part  of  plain- 
tiff In  error,  neither  the  question  of  the  Im- 
proper Joining  of  causes  of  action  nor  of  mis- 
Joinder  of  parties  plaintiff  was  properly 
raised  to  be  reviewed  in  this  court.  Ball  et 
al.  v.  Fulton  County,  81  Ark.  880;  Bushey  v. 
Reynolds,  31  Ark.  657;  Walker  v.  Fuller,  29 
Ark.  448;  Salmon  v.  Mills,  49  Fed.  333,  1  C. 
C.  A.  278;  sections  6026,  5082,  Mansf.  Dig. 
Ark.  1884  (sections  3231,  8287,  Ind.  T.  Ann. 
St.  1899);  Riley  v.  Norman,  39  Ark.  158; 
Terry  v.  Rosell,  32  Ark.  478;  Clements  v. 
Lampkln,  34  Ark.  598;  Dyer  v.  Jacoway,  42 
Ark.  186;  Lyman  v.  Corwln,  27  Ark.  582; 
Organ  v.  Railroad  Co.,  51  Ark.  235,  11  S. 
W.  96;  Burgett  v.  Allen,  64  Ark.  660,  16  S. 
W.  673.  But  this  would  not  be  the  rule  of 
procedure  in  accordance  with  the  laws  of 
the  territory  of  Oklahoma  now  in  force  in 
the  state  of  Oklahoma.  Section  4296,  Wil- 
son's Rev.  ft  Ann.  St.  Okl.  1903  (section  4974, 
Gen.  St  Kan.  1906;  section  92,  Kan.  Code 
Civ.  Proc.),  provides:  "When  a  demurrer  is 
sustained  on  the  ground  of  misjoinder  of 
several  causes  of  action,  the  court  on  motion 
of  the  plaintiff  shall  allow  him,  with  or  with- 
out costs,  in  its  discretion,  to  file  several  peti- 
tions, each  Including  such  of  said  causes  of 
action  as  might  have  been  joined;  and  an  ac- 
tion shall  be  docketed  for  each  of  said  peti- 
tions, and  the  same  shall  be  proceeded  with 
without  further  service."  Under  the  rule  of 
procedure  in  the  Indian  Territory,  prior  to 
Its  admission  Into  the  Union,  misjoinder  of 
actions  could  only  be  raised  by  motion.  Un- 
der the  rule  of  procedure  in  the  territory  of 
Oklahoma  prior  to  such  time,  which  is  the 
rule  of  procedure  now  in  force  in  this  state, 
it  was  proper  to  raise  the  question  of  mis- 
Joinder  of  actions  by  demurrer.  This  case  is 
governed  by  the  rule  in  force  in  the  Indian 
Territory  prior  to  the  admission  of  the  state 
into  the  Union. 

The  next  proposition  advanced  by  plaintiff 
in  error  is  that  the  court  erred  in  instructing 
the  jury  that  It  was  the  duty  of  the  defend- 
ant to  stop  Its  trains  at  Provence  a  sufficient 
length  of  time  to  give  a  passenger  board- 
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lug  said  train  a  reasonable  opportunity  to 
do  so.  The  plaintiff  In  error  overlooks  the 
fact  that  In  Its  answer  It  admitted  that,  by 
and  through  Its  agents,  It  stopped  said  train 
at  said  town  of  Provence  at  said  time.  In 
addition  to  that,  the  undisputed  testimony 
shows,  and  the  Jury  by  their  general  verdict 
so  found,  that  at  the  time  In  question  the 
plaintiff  In  error,  through  Its  servants  and 
employes,  stopped  its  passenger  train  at  the 
station  of  Provence,  before  its  platform,  and 
that  its  porter  stepped  out  on  said  platform 
and  cried,  "All  aboard,"  and  that  the  defend- 
ant in  error  Myra  Burgess,  In  a  reasonable 
way  and  without  any  negligence  on  her  part, 
attempted  to  board  said  train,  and  that,  on 
account  of  the  train  being  started  before  it 
had  been  stopped  a  reasonable  length  of  time 
for  the  passengers  to  board  the  same,  the 
alleged  accident,  from  which  the  jury  found 
she  sustained  the  injuries,  occurred.  In  the 
case  of  Alabama  Midland  Railway  Co.  v. 
Johnson,  123  Ala.  201,  26  South.  160,  Mr.  Jus- 
tice Tyson,  speaking  for  the  court,  said: 
"It  was  the  duty  of  the  defendant's  servants 
in  charge  of  the  train,  when  it  stopped  at 
Ashford  for  the  purpose  of  discharging  and 
removing  passengers  to  have  kept  it  station- 
ary for  a  length  of  time  which  was  reason- 
ably sufficient  to  enable  all  passengers  to  get 
off  and  on  by  the  exercise  of  due  care  and 
discretion.  Montgomery  &  Eufaula  Railroad 
Co.  v.  Stewart,  91  Ala.  421,  8  South.  708; 
Birmingham  Union  Railway  Co.  v.  Smith, 
90  Ala.  60,  8  South.  86,  24  Am.  St.  Rep.  761." 
And  it  is  unquestionably  "the  duty  of  the 
servants  of  a  carrier  of  passengers,  especially 
when  In  charge  of  a  railroad  train,  to  stop 
It  a  reasonable  time  to  allow  passengers  to 
board  or  alight  with  safety;  and,  In  the 
absence  of  contributory  negligence  on  the 
part  of  the  passengers,  the  carrier  is  liable 
for  injuries  resulting  from  a  failure  to 
perform  this  duty."  Moore  on  Carriers,  8 
38;  Iinhoff  v.  Chicago  &  Milwaukee  Rail- 
way Co.,  20  Wis.  344;  Keller  v.  Sioux  City 
&  St.  Paul  Railroad  Co.,  27  Minn.  178,  6  N. 
W.  486;  Southern  Railroad  Co.  v.  Kendrlck 
et  ux.,  40  Miss.  387,  90  Am.  Dec.  332 ;  Flint 
&  Pere  Marquette  Railway  Co.  v.  Stark, 
Adm'r,  38  Mich.  715;  Swlgert  v.  Hannibal 
&  St.  Joseph  Railroad  Co.,  75  Mo.  477 ;  John- 
son v.  West  Chester  &  Philadelphia  Rail- 
road Co.,  70  Pa.  365;  -Keating  v.  N.  Y.  Cen- 
tral &  Hudson  River  Railroad  Co.,  49  N.  Y. 
673 ;  Cent.  Railroad  &  Banking  Co.  v.  Miles, 
88  Ala.  256,  6  South.  697;  Brooks  v.  Bos- 
ton &  Maine  Railroad  Co.,  135  Mass.  21.  In 
view  of  the  admissions  of  the  defendant  in 
its  answer  that,  on  the  date  complained  of 
by  the  defendants  in  error,  it  was  operat- 
ing an  engine  and  cars,  constituting  a  pas- 
senger train,  between  the  towns  of  Provence 
and  Mannsville,  and  that  by  and  through  its 
agents  it  stopped  said  train  at  said  town 
of  Provence  on  that  day,  and  the  undisputed 


testimony  showing  that  said  train,  as  a  pas- 
senger train,  was  stopped  at  said  station  of 
Provence,  which  was  admitted  to  be  a  sta- 
tion, and  that  the  porter  of  said  train  from 
the  platform  called  "All  aboard,"  there  can 
be  no  contention  that  the  jury  were  misled 
by  the  Instructions  of  the  court  relative  to 
the  stopping  of  said  train  at  said  station. 
For  the  court,  In  effect,  told  the  jury  that, 
the  plaintiff  having  stopped  Its  train  at  said 
station  to  take  on  passengers,  and  it  being 
claimed  that  the  train  was  not  stopped  a 
sufficient  length  of  time  to  allow  Mrs.  Bur- 
gess a  reasonable  opportunity  to  board  same, 
and  that,  before  she  had  such  reasonable 
opportunity,  the  train  started  from  said 
station,  causing  the  alleged  accident  from 
which  she  claimed  she  sustained  the  alleged 
injuries,  under  such  circumstances  it  was 
the  duty  of  the  railway  company  to  stop 
its  train  a  sufficient  length  of  time  to  give 
a  passenger  boarding  said- train  a  reasonable 
opportunity  to  do  so;  that  if  the  jury  are 
satisfied  from  a  fair  preponderance  of  the 
evidence  in  the  case  that  the  plaintiff,  Mrs. 
Burgess,  was  Injured  through  the  alleged 
carelessness  or  negligence  of  the  defend- 
ant railway  company,  and  without  any  con- 
tributory negligence  on  her  part,  the  ver- 
dict-of  the  jury  should  be  for  the  plaintiff. 
That  was  a  correct  interpretation  and  ex- 
position of  the  law  relative  to  the  case. 

The  next  question  raised  is  that  the  ver- 
dict cannot  be  sustained  under  all  the  facts 
in  the  case,  because  the  damages  assessed 
are  excessive.  The  rule  established  in  the 
Supreme  Court  of  Arkansas  is  that  a  new 
trial  will  not  be  granted  on  appeal,  on  the 
ground  of  excessive  damages,  unless  the 
verdict  Is  so  clearly  and  flagrantly  excessive 
that  the  mind  at  once  perceives  that  the 
verdict  of  the  jury  is  grossly  unjust.  Peter- 
son v.  Gresham,  25  Ark.  380.  An  appellate 
court  will  not  necessarily  grant  a  new  trial 
because  it  is  not  satisfied  with  the  amount 
of  the  verdict.  L.  R.  Junction  Railway  Co. 
v.  Woodruff,  49  Ark.  381,  5  S.  W.  792,  4  Am. 
St.  Rep.  51;  Blvens  v.  State,  11  Ark.  455. 
The  rule  is  further  stated :  "Verdicts  assess- 
ing damages  are  set  aside,  on  the  ground 
that  they  are  excessive,  only  when  not  sup- 
ported by  the  proof,  so  as  to  become  shock- 
ing to  the  sense  of  justice,  or  so  excessive  as 
to  indicate  passion  or  prejudice."  Tex.  & 
St.  Louis  Ry.  Co.  v.  Cella,  42  Ark.  528.  Sub- 
division 4  of  section  5151,  Mansf.  Dig.  Ark. 
1884  (section  3356,  Ind.  T.  Ann.  St  1899), 
providing  that  a  former  verdict  or  decision 
may  be  vacated,  and  a  new  trial  granted  on 
the  application  of  the  party  aggrieved,  when 
excessive  damages,  appearing  to  have  been 
given  under  the  Influence  of  passion  or  prej- 
udice, are  found  against  such  parties,  is 
identically  the  same  as  subdivision  4  of  sec- 
tion 4493,  Wilson's  Rev.  &  Ann.  St  Okl. 
1903  (section  5202,  Gen.  St  Kan.  1905;  sec- 
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tton  806,  Kan.  Code  Civ.  Proc.).  Under  nu- 
merous  decisions  of  the  Supreme  Court  of 
Kansas  on  appeal  to  that  court,  wherever  it 
was  evident  that  the  judgment  for  damages 
was  greatly  excessive,  or  to  such  an  extent 
as  to  Indicate  that  it  was  given  under  the  in- 
fluence of  passion  or  prejudice,  the  court 
never  hesitated  to  reverse  such  judgment, 
or  in  lieu  thereof  require  a  remittitur. 
Swartzell  v.  Dey,  8  Kan.  244;  Railway  Co. 
r.  Hand,  7  Kan.  880;  Railway  Co.  v.  Mllll- 
ken,  8  Kan.  647 ;  Railway  Co.  v.  Weaver,  16 
Kan.  456;  Harvester  Works  v.  Cummlngs, 
26  Kan.  367;  Board  v.  Riser,  26  Kan.  279; 
Curtis  v.  Hoadley,  29  Kan.  667;  Railway 
Co.  v.  Peavy,  29  Kan.  170,  44  Am.  Rep.  630 ; 
Railway  Co.  v.  Peavy,  84  Kan.  472,  8  Pac 
780;  Railway  Co.  v.  Dwyer,  36  Kan.  58, 
12  Pac.  352;  Bell  v.  Morse,  48  Kan.  601,  29 
Pac.  1086;  Railway  Co.  v.  Dwelle,  44  Kan. 
410,  24  Pac.  500;  Stelnbuchel  v.  Wright,  48 
Kan.  807,  23  Pac.  560;  Railway  Co.  v. 
Com'rs,  37  Kan.  567,  15  Pac.  499;  Ft.  Scott 
Railway  Co.  v.  Kinney  (Kan.  App.)  53  Pac. 
880;  Railway  Co.  v.  Richards,  58  Kan.  344, 
49  Pac.  439;  Railway  Co.  v.  Ryan,  49  Kan. 
1,  30  Pac.  108;  Rlcbolson  v.  Freeman,  56 
Kan.  463,  43  Pac.  772 ;  Drumm  v.  Cessnum, 
58  Kan.  831,  49  Pac  78 

This  rule  does  not  militate  against  any  of 
the  prior  decisions  of  this  court.  In  numer- 
ous eases  It  hat  held  that  wherever  there 
was  testimony  reasonably  tending  to  sup- 
port the  Issues  presented,  the  verdict  would 
not  be  disturbed  on  appeal;  but  those  deci- 
sions were  based  on  subdivision  6  of  section 
4493,  Wilson's  Rev.  ft  Ann.  St.  1903,  supra, 
which  provides  for  a  new  trial  on  tbe 
grounds  that  the  verdict,  report,  or  decision 
is  not  sustained  by  sufficient  evidence,  or  Is 
contrary  to  law.  In  the  case  of  Groves  v. 
Chicago,  Rock  Island  ft  Pacific  Railway  Co. 
(Okl.)  93  Pac.  758,  this  court  said:  "The 
question,  then  arises,  when  Is  a  verdict  con- 
trary to  law?  Where  the  evidence  on  the 
trial  establishes  the  fact  so  clearly  and  In- 
<Uaputftbly  that  the  court  may  instruct  the 
jury  to  bring  In  a  particular  verdict,  but  neg- 
lects to  do  so,  and  is  not  requested  so  to 
do,  and  the  jury  returns  a  verdict  contrary 
to  what  the  law  directs  in  such  a  state  of 
facts,  then,  and  then  only,  can  the  court  set 
aside  the  verdict  of  the  jury."  In  the  case 
of  Missouri,  Kansas  ft  Texas  Railway  Co. 
v.  Shepherd  (Okl.)  95  Pac.  244,  this  court 
cited  with  approval  the  case  of  Gulf,  Colo- 
rado ft  Santa  Fe  Railway  Co.  v.  Ellis,  54 
Fed.  481,  4  O.  O.  A.  454,  wherein  Mr.  Justice 
Caldwell*  speaking  for  the  court,  said:  "If 
there  Is  any  evidence,  direct  or  circumstan- 
tial, fairly  tending  to  support  the  verdict,  it 
must  stand.  Every  presumption  is  in  its 
favor,  and  all  doubts  must  be  resolved  in 
Its  favor.  This  court  will  not  weigh  or 
balance  the  evidence.  And  in  cases  like  the 
•one  at  bar,  which  turn  on  the  question 


whether  the  party  exercised  ordinary  care 
or"  was  guilty  of  negligence,  after  the  usual 
and  appropriate  definition  of  those  terms  by 
the  court,  it  is  the  province  of  the  jury  to 
say,  from  a  consideration  of  the  evidence, 
whether  in  the  particular  case  ordinary  care 
was  exercised,  or  whether  there  was  negli- 
gence. In  other  words,  what  is  ordinary 
care  or  what  is  negligence  in  the  particular 
case  is  a  question  of  fact  for  the  Jury,  and 
not  of  law  for  the  court"  See,  also,  Robin- 
son et  al.  v.  Roberts  (Okl.)  95  Pac.  246. 

The  assignment  In  the  motion  for  a  new 
trial,  In  such  cases,  raising  that  question  was 
under  said  subdivision  6,  and  the  rule  pre- 
vailing in  this  Jurisdiction  Is  that,  where 
there  Is  testimony  reasonably  tending  to  sup- 
port the  issues  upon  which  a  verdict  Is  based, 
on  appeal  this  court  will  not  disturb  the 
findings  of  the  lower  court  St  Louis  ft  San 
Francisco  Railroad  Co.  v.  Jamison  (Okl.)  95 
Pac.  417.  Although  there  may  have  been 
testimony  reasonably  tending  to  support  a  ver- 
dict for  the  plaintiff  on  appeal,  yet  if  that  ver- 
dict is  for  damages,  and  the  record  shows 
that  the  damages  were  excessive,  appearing 
to  have  been  given  under  the  Influence  of  pas- 
sion or  prejudice,  It  Is  the  duty  of  the  ap- 
pellate court,  under  such  circumstances,  to  re- 
verse and  remand.  Atchison,  Topeka  &  San- 
ta Fe  Railroad  Co.  v.  Dwelle,  44  Kan.  410, 24 
Pac.  500;  Railroad  Co.  v.  Cone,  37  Kan.  567, 
15  Pac.  499;  Stelnbuchel  v.  Wright,  43  Kan. 
307,  23  Pac.  560;  Cassin  v.  Delaney,  38  N. 
Y.  178  In  the  case  of  Missouri  Pacific  Rail- 
way Co.  v.  Dwyer,  36  Kan.  74,  12  Pac.  362, 
Chief  Justice  Horton,  speaking  for  tbe  court, 
said:  "In  many  of  the  states  appellate  courts 
have  adopted  the  practice,  where  the  dam- 
ages are  excessive,  but  the  plaintiff  is  entitled 
to  something  substantial,  of  indicating  the 
excess,  and  of  giving  or  directing  the  trial 
court  to  give  the  plaintiff  the  option  to  remit 
the  excess,  and  allow  him  to  take  judgment 
for  tbe  residue.  Such  action  on  tbe  part  of 
the  appellate  court  Is  no  Invasion  of  the  prov- 
ince of  the  Jury,  or  of  the  rights  of  the  de- 
fendant Civ.  Code,  5  542;  Branch  v.  Bass, 
5  Sneed  (Tenn.)  366 ;  Baker  v.  City  of  Mad- 
ison, 62  Wis.  137,  22  N.  W.  141,  583;  Mcln- 
tyre  v.  Railroad  Co.,  47  Barb.  (N.  Y.)  515; 
Murray  v.  Railroad  Co.,  47  Barb.  (N.  Y.)  196; 
s.  c.  affirmed  In  48  N.  Y.  655;  Klnsey  v. 
Wallace,  36  Cal.  462;  Hahn  v.  Sweazea,  29 
Mo.  199;  Belknap  v.  Railroad  Co.,  49  N.  H. 
358;  Collins  v.  City  of  Council  Bluffs,  35 
Iowa,  432;  Durkes  v.  Town  of  Union,  38  N. 
J.  Law,  21 ;  Haselmeyer  v.  McLellan,  24  La. 
Ann.  629;  Boyd  v.  Brown,  17  Pick.  (Mass.) 
463;  Watson  v.  Railroad  Co.  (Pa.)  38  Leg. 
Int.  138."  Section  542  of  the  Civil  Code  of 
Procedure,  referred  to  in  the  case  of  Missouri 
Pacific  Railway  Co.  v.  Dwyer,  supra,  is  iden- 
tical with  section  556,  Oklahoma  Code  Civ. 
Proc.  (section  4754,  Wilson's  Rev.  ft  Ann.  8t 
1903).  Section  1313,  Mansf.  Dig.  Ark.  1884 
(section  815,  Ind.  T.  Ann.  St  1899),  Is  substan- 
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tially  the  same  as  section  542,  Kan.  Civ. 
Code  Proc. 

In  the  case  of  Bodwell  v.  Osgood,  3  Pick. 
(Mass.)  379,  Judge  Wild  stated:  "We  do  not 
doubt  our  power  to  grant  new  trials  on  the 
ground  of  excessive  damages  In  cases  of  per- 
sonal torts,  and  where  they  are  clearly  exces- 
sive, and  greatly  disproportionate  to  the  In- 
jury proved,  we  are  bound  to  Interpose,  but  a 
strong  case  must  be  made  out."  In  the  case 
of  McNamara  v.  King,  7  111.  432,  the  court 
said:  "In  actions  for  personal  Injuries  courts 
will  not  set  aside  verdicts  for  excessive  dam- 
ages, unless  the  damages  are  so  excessive  as 
to  make  It  manifest  that  the  jury  acted  from 
passion,  partiality,  or  corruption,  and  to  en- 
able the  court  to  draw  this  conclusion  It  is 
not  enough  that,  in  their  opinion,  the  dam- 
ages are  too  high,  or  a  much  less  damage 
would  have  been  a  sufficient  satisfaction  to 
the  plaintiff."  In  the  case  of  Van  Zant  v. 
Jones,  3  Dana  (Ky.)  464,  the  court  said: 
"In  actions  of  trespass  a  new  trial  will  not 
be  granted  on  the  ground  of  excess  of  dam- 
ages, unless  they  are  so  excessive  as  per  se  to 
indicate  passion  or  prejudice."  In  the  case 
of  Worford  v.  Isbell,  1  Bibb  (Ky.)  247,  4 
Am.  Dec.  633,  the  court  said:  "In  cases 
sounding  merely  on  damages,  without  any 
medium  of  admeasurement,  a  court  should  be 
cautious  in  setting  aside  a  verdict  purely  for 
excess.  If,  In  such  cases,  a  new  trial  Is 
granted  for  such  cause,  the  rule  is  that  the 
damages  must  be  such  as  that  all  men  who 
hear  the  circumstances  would  pronounce  the 
damages  outrageously  excessive  at  first  blush." 
In  Edgtell  v.  Francis,  1  Man.  ft  G.  (English 
Common  Pleas)  222,  the  court  said:  "To  In- 
duce the  court  to  grant  a  new  trial  on  the 
ground  of  excessive  damages,  it  must  be 
shown  that  they  are  very  exeesslve,  and  that 
a  perverted  view  of  the  case  has  been  taken 
by  the  Jury."  In  the  case  of  Aldrlch  v. 
Palmer,  24  Cal.  516,  the  court  said:  "In  ac- 
tions for  personal  torts  the  law  does  not  at- 
tempt to  fix  any  precise  rules  for  the  ad- 
measurement of  damages,  but,  from  the  ne- 
cessity of  the  case,  leaves  their  assessment 
to  the  good  sense  and  unbiased  judgment  of 
the  Jury.  Their  verdict,  as  in  all  other  cases, 
Is  subject  to  review  by  the  court,  but  will  nev- 
er be  disturbed  unless  the  amount  of  the 
damages  Is  obviously  so  disproportionate  to 
the  injury  proved  as  to  Justify  the  conclu- 
sion that  the  verdict  is  not  the  result  of  the 
cool  and  dispassionate  consideration  of  the 
Jury.  The  leading  object  of  such  actions  Is 
to  obtain  reasonable  and  just  compensation 
for  the  Injury  sustained,  comprehending  both 
the  present  and  the  future.  But  to  ascertain 
what  is  a  fair  and  just  compensation  In  such 
cases  is  a  judicial  problem  of  difficult,  If  not 
impossible,  solution.  None,  however,  are  more 
competent  to  its  proper  solution  than  the 
jury.  Hence  the  courts  have  always  spar- 
ingly exercised  the  power  of  granting  new 
trials  in  such  cases.   Where  the  law  furnish- 


es no  rule  for  the  measurement  of  damages, 
their  assessment  Is  peculiarly  the  province  of 
the  jury,  and  the  court  will  never  Interfere 
with  their  verdict  merely  on  the  ground  of 
excess.  Upon  such  a  question  the  court  has 
no  right  to  substitute  its  opinion  for  that  of 
the  jury,  merely  because  It  happens  to  differ 
from  theirs."  In  .the  case  of  Illinois  Central 
Railroad  Co.  v.  Barron,  72  U.  S.  90,  18  L.  Ed. 
594,  Mr.  Justice  Nelson,  speaking  for  the 
court,  said:  "If  the  suit  is  brought  by  the 
party,  there  can  be  no  fixed  measure  of  com- 
pensation for  the  pain  and  anguish  of  body 
and  mind,  nor  for  the  loss  of  time  and  care 
in  business,  or  the  permanent  injury  to  health 
and  body.  *  *  •  There  being  no  legal 
measure  of  damages  for  pain  and  suffering, 
the  amount  which  a  jury  may  award  as  com- 
pensation for  these  elements  of  damages  in 
an  action  for  a  personal  injury  Is  peculiarly 
within  their  discretion.  They  should  exer- 
cise a  calm  and  dispassionate  judgment,  in 
view  of  all  the  facts  established  by  the  evi- 
dence, under  the  instructions  of  the  court, 
supplemented  by  their  knowledge,  observa- 
tion, and  experience  In  the  affairs  of  life,  as 
applicable  to  the  facts  and  circumstances 
proven.  The  parties  are  entitled  to  the  judg- 
ment of  the  jury,  and  it  is  not  within  the 
province  of  the  court  to  decide  upon  the 
amount  of  damages."  In  the  case  of  Vicks- 
burg  &  Meridian  Railroad  Co.  v.  Putnam,  118 
U.  S.  554,  7  Sup.  CL  2,  80  L.  Ed.  257,  Mr. 
Justice  Gray,  speaking  for  the  court,  said: 
"In  an  action  for  a  personal  injury,  the 
plaintiff  is  entitled  to  recover  compensation, 
so  far  as  it  is  susceptible  of  an  estimate  in 
money,  for  the  loss  and  damage  caused  to 
him  by  the  defendant's  negligence,  including 
not  only  for  expenses  incurred  for  medical  at- 
tendance, and  a  reasonable  sum  for  his  pain 
and  suffering,  but  also  a  fair  recompense  for 
the  loss  of  what  he  would  otherwise  have 
earned  in  bis  trade  or  profession,  and  has 
been  deprived  of  earning  by  the  wrongful  act 
of  the  defendant  Wade  v.  Leroy,  20  How. 
84, 15  L.  Ed.  813;  Nebraska  City  v.  Campbell, 
2  Black,  590,  17  L.  Ed.  271 ;  Balkra  v.  Far- 
num,  11  Allen  (Mass.)  73;  New  Jersey  Ex- 
press Co.  v.  Nichols,  32  N.  J.  Law,  166,  33 
N.  J.  Law,  434,  97  Am.  Dec.  722;  Phillips  v. 
London  ft  Southwestern  Railway,  4  Q.  B.  D. 
406,  5  Q.  b.  D.  78,  and  5XJ.  P.  D.  280;  s.  c. 
49  Law  Journal  (Q.  B.)  233."  The  same  rule 
is  announced  in  the  case  of  South  ft  North. 
Alabama  Railroad  Co.  v.  McClendon,  63  Ala. 
266,  and  to  the  same  effect  in  St  Louis,  Iron 
Mountain  ft  Southern  Railroad  Co.  v.  Can- 
trail,  87  Ark.  519,  40  Am.  Rep.  105.  In  the 
case  of  Johnson  v.  Tillson,  38  Iowa,  89,  which 
was  a  personal  Injury  case,  the  court  laid 
down  the  rule  that  the  findings  of  the  jury 
as  to  damages  must  be  based  upon  and  con- 
trolled by  the  evidence  submitted  for  their 
consideration,  in  arriving  at  a  conclusion  as- 
to  the  amount  of  the  verdict 
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For  cases  similar  to  the  one  In  this  rec- 
ord, where  the  court  held  verdicts  In  excess 
of  the  amount  rendered  by  the  Jury  In  this 
case  were  not  excessive,  see  Houston  ft  Tex- 
as Railway  Co.  v.  Lee,  69  Tex.  666,  7  S.  W. 
324;  Texas  ft  Pacific  Railway  Co.  v.  David- 
son, 68  Tex.  370,  4  S.  W.  636;  Sears  et  al.  v. 
Seattle  Consolidated  Street  Railway  Co.,  6 
Wash.  227,  33  Pac  889,  1081;  Hlnton  v. 
Cream  City  Railroad  Co.,  66  Wis.  323,  27  N. 
W.  147;  Groves  v.  City  of  Rochester,  89 
Hun  (N.  Y.)  6;  Miller  v.  Boone  County,  95 
Iowa,  6,  63  N.  W.  352;  Illinois  Central  Rail- 
road Co.  v.  Treat,  75  111.  App.  328,  and  Illinois 
Central  Railroad  Co.  v.  Robinson,  58  111.  App. 
181. 

In  tbis  case  the  party  claiming  to  have 
sustained  damages  was  a  young  woman,  25 
years  of  age,  a  wife  and  a  mother.  Tbe  tes- 
timony on  her  part  tended  to  show,  without 
her  fault,  that  she  sustained  serious  and 
permanent  Injuries  that  were  painful,  and 
that  Incapacitated  her  from  attending  to 
her  own  domestic  affairs  and  duties.  Tbese 
injuries,  according  to  such  testimony,  made 
ber  practically  an  Invalid  permanently.  True, 
such  testimony  was  strongly  controverted  on 
the  part  of  the  defendant;  but  the  Jury  evi- 
dently believed  the  evidence  on  the  part  of 
the  plaintiff,  as  they  found  the  facts  in  favor 
of  the  plaintiff.  It  was  peculiarly  within  the 


province  of  the  Jury  to  weigh  the  testimony ; 
they  saw  the  witnesses  upon  the  stand ;  had 
opportunity  to  observe  them  as  they  testified ; 
frankness,  or  want  of  frankness ;  knowledge 
or  want  of  knowledge;  opportunity  to  know, 
or  not  to  know,  the  facts ;  and  also  the  Jury 
saw  the  Injured  party.  The  Jury  are  presum- 
ed to  be  "of  good  character,  of  approved  In- 
tegrity, sound  Judgment,  and  reasonable  In- 
formation" (Mansf.  Dig.  Ark.  1884,  {  3982 
[Ind.  T.  Ann.  St.  1899,  5  2662]),  and  superin- 
tending this  trial  was  the  presiding  Judge,  a 
man  learned  In  the  law,  whose  duty  it  was, 
Imposed  by  law,  to  set  aside  this  verdict  or 
reduce  Its  amount  If  the  Jury  erred  from 
prejudice  or  other  cause,  who  has  approved 
the  same,  and  added  his  sanction  to  the 
award.  The  question  was  one  peculiarly 
proper  for  the  Jury  to  determine;  and,  al- 
though the  verdict  is  large,  larger  perhaps 
than  any  member  of  this  court  would,  as  a 
Juror,  have  returned,  we  cannot,  for  that 
reason,  say  that  such  damages  are  so  exces- 
sive as  to  be  the  result  of  bias  or  prejudice. 
Union  Pac.  Railway  Co.  v.  Young,  19  Kan.  493. 

It  does  not  sufficiently  appear  that  the 
verdict  assessing  damages  against  the  plain- 
tiff in  error  was  excessive,  and  that  the  same 
were  given  under  the  influence  of  passion  or 
prejudice.  The  Judgment  of  the  lower  coart 
is  affirmed.  All  the  Justices  concur. 
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ALLISON  et  aL  v.  BRYAN. 

{Supreme  Court  of  Oklahoma.    June  25,  1908. 
Rehearing  Denied  Sept  12,  1908.) 

1.  Bastabds — Legitimization — Acknowledg- 
ment. 

Under  the  terms  of  section  38,  art.  2,  c. 
59  (section  8795)  Wilson's  Rev.  St  Ann.  St 
1908,  the  father  of  an  illegitimate  minor  child, 
by  publicly  acknowledging  it  as  his  own,  re- 
ceiving it  as  such,  with  the  consent  of  his  wife, 
if  he  be  married.  Into  his  family,  and  otherwise 
treating  it  as  if  It  were  a  legitimate  child,  there- 
by adopts  or  legitimates  such  child,  and  it  ac- 

?uires  the  legal  status  of  a  legitimate  child 
rom  birth. 

2.  Same— Consent  of  Mother. 

Such  father,  desiring  to  so  legitimate  or 
adopt  such  child,  may  do  so  without  the  con- 
sent and  against  the  will  of  the  mother. 

3.  Sake— Relation  of  Parent  and  Child. 

When  such  legitimation  or  adoption  takes 
place,  all  the  recriprocal  responsibilities  and  du- 
ties between  a  father  and  a  legitimate  child  ob- 
tain between  him  and  such  adopted  child,  and 
he  is  charged  with  its  support  and  education, 
and  is  entitled  to  its  custody,  services,  ana 
earnings. 

Williams,  C.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cleveland 
County;  C.  P.  Irwin,  Trial  Judge. 

Petition  by  Anna  Bryan  for  a  writ  of 
habeas  corpus,  to  recover  the  custody  of 
Kenner  Whittaker  Allison,  Jr.,  a  minor, 
against  Kenner  Whittaker  Allison,  Sr.,  and 
another.  From  a  judgment  of  the  district 
court  awarding  the  minor  to  petitioner,  on 
appeal  from  a  probate  court  decree  denying 
such  relief,  defendants  bring  error.  Revers- 
ed and  remanded. 

Anna  Bryan,  defendant  In  error,  on  the 
14th  day  of  February,  1908,  filed  in  the 
office  of  the  probate  court  of  Cleveland  coun- 
ty her  petition  and  application  for  a  writ 
of  habeas  corpus,  for  the  purpose  of  recover- 
ing the  custody  of  Kenner  Whittaker  Alli- 
son, Jr.,  a  minor,  in  which  she  alleged  that 
said  child  was  of  the  age  of  three  years,  and 
was  the  Illegitimate  child  of  herself  and  K. 
W.  Allison,  Sr.,  who,  with  his  wife,  Mary 
C  Allison,  wrongfully,  unlawfully,  and  for- 
cibly had  taken  possession  of  said  minor 
child,  and  were  keeping  him  at  their  home 
In  said  county,  and  depriving  her,  the  moth- 
er, of  its  custody.  A  writ  was  Issued  on  this 
application,  and  a  return  made  thereon,  in 
which  the  substantial  allegations  material  to 
the  issues  on  the  final  trial  were  as  follows : 
That  at  the  time  of  the  Issuance  of  said 
writ  the  said  respondents  had  had  the  posses- 
sion of  said  child  for  a  period  of  15  months ; 
that  said  possession  was  in  all  respects  legal, 
and  with  the  full  knowledge  and  consent  of 
the  mother,  the  said  petitioner;  that  in  the 
month  of  October,  1904,  In  the  city  of  Okla- 
homa City,  it  was  mutually  agreed  by  and 
between  the  said  mother  and  the  said  re- 
spondent K.  W.  Allison  that  the  care,  cus- 
tody, and  education  of  said  minor  child 


should  be  Intrusted  to  the  respondents  nam- 
ed, and  that  in  pursuance  of  said  agree- 
ment, the  child  was  delivered  by  the  mother 
to  them,  and  taken  to  their  home  in  Cleve- 
land county,  and  had  until  recently  been 
In  the  peaceful  and  undisputed  possession 
of  said  respondents,  with  the  full  knowledge 
and  consent  of  petitioner.  It  was  further 
alleged  that  the  mother  was  not  a  proper 
person  to  have  the  care,  custody,  and  train- 
ing of  her  said  child,  and  that  respondents 
were,  and  were  financially,  able  to  give  the 
same  a  comfortable  home,  and  to  properly 
provide  and  care  for  It.  The  foregoing  re- 
cites substantially  the  material  issues  on 
which  the  case  was  finally  tried  and  judg- 
ment rendered.  The  cause  was  tried  before 
the  probate  court,  and  the  child  was  sward- 
ed to  the  custody  of  respondents.  Thereup- 
on petitioner  appealed  the  same  to  the  dis- 
trict court,  and  on  a  trial  of  the  cause,  and 
after  a  full  hearing,  there  was  rendered  a 
Judgment  awarding  the  child  to  petitioner, 
Anna  Bryan,  its  mother,  with  the  proviso 
that  the  respondents  should  be  permitted 
to  visit  it,  and  it  to  visit  them,  under  re- 
strictions recited  in  the  decree,  and  the  costs 
of  the  proceeding  were  taxed  to  the  respond- 
ents, who  took  the  cause  to  the  Supreme 
Court  of  the  territory  of  Oklahoma  by  pro- 
ceedings in  error,  and  it  is  now  before  us 
for  consideration. 

C.  M.  Keiger  and  Shartel,  Keaton  &  Wells, 
for  plaintiffs  In  error.  Mosier  &  Dudley, 
Crockett  &  Johnson,  and  Howard  &  Fulton, 
for  defendant  in  error. 

DUNN,  J.  (after  stating  the  facts  as 
above).  Section  36,  art.  2,  c.  59  (section 
3795)  Wilson's  Rev.  &  Ann.  St  1903,  pro- 
vides: "The  father  of  an  illegitimate  child, 
by  publicly  acknowledging  It  as  his  own. 
receiving  it  as  such,  with  the  consent  of 
his  wife  If  he  is  married,  into  his  fami- 
ly, and  otherwise  treating  it  as  If  it  were 
a  legitimate  child,  thereby  adopts  It  as  such : 
and  such  child  Is  thereupon  deemed  for  all 
purposes  legitimate  from  the  time  of  Its 
birth.  The  foregoing  provisions  of  this  ar- 
ticle do  not  apply  to  such  an  adoption."  On 
the  trial  of  this  cause  in  the  district  court 
it  was  agreed  between  the  parties  "that  prior 
to  the  commencement  of  this  action,  the  re- 
spondent K.  W.  Allison,  Sr.,  had  taken  the 
minor  child,  to  recover  possession  of  which 
this  action  is  brought,  into  his  home,  with 
the  consent  of  his  wife,  and  had  acknowledg- 
ed the  child  to  be  his  child,  and  had  treat- 
ed It  as  a  legitimate  child,  but  that  at  no 
time  was  the  possession  of  said  child  by  the 
said  K.  W.  Allison,  Sr.,  with  the  consent 
of  the  petitioner."  Section  8,  art  1,  c.  59 
(section  3785)  Wilson's  Rev.  &  Ann.  St.  1903, 
provides:  "The  mother  of  an  illegitimate 
unmarried  minor  is  entitled  to  its  custody, 
services  and  earnings."   Defendant  In  error 
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In  the  brief  filed  states  the  position  taken  as 
follows:  "We  do  not  contend,  and  never 
have  contended,  that  the  consent  of  the 
mother  is  necessary  to  perfect  the  child's 
legitimation.  The  statute  being  for  the  bene- 
fit of  the  child,  it  would  be  repugnant  to  hold 
that  the  mother  could,  by  withholding  her 
consent,  deprive  the  child  of  the  benefits 
the  statute  affords.  •  *  •  Again,  it  is  im- 
material under  the  statute  how  long  the  fa- 
ther keeps  the  child  in  his  family.  If  he  ac- 
knowledge that  it  Is  his  child,  takes  it  into 
his  family,  with  the  consent  of  his  wife, 
keeps  it  there  for  five  minutes,  or  even  one 
minute,  it  is  Sufficient  to  perfect  the  child's 
legitimation.  It  is  plain  that  the  statute 
does  not  require  or  contemplate  a  permanent 
separation  of  the  mother  and  child,  nor  that 
the  permanent  custody  of  the  child  by  Its 
putative  father  shall  be  necessary  to  com- 
plete and  perfect  its  legitimation.  So  in  no 
way  is  it  necessary,  In  order  to  carry  Into 
effect  the  provisions  of  this  statute,  that 
the  right  of  the  mother  to  the  custody  of 
her  child  be  disturbed." 

We  believe  that  the  evidence  shows  that 
either  party  is  qualified  to  properly  raise 
and  care  for  the  child,  but  the  respondents, 
having  taken  possession  of  It,  and  claiming 
the  right  to  its  control  and  custody,  and  the 
mother  contesting  this  right  under  section 
6,  above  quoted,  create  an  issue  whose  out- 
line is  marked  by  the  citations  from  the 
statute,  the  admission  made  on  the  trial,  and 
the  quotation  from  the  brief  before  us.  The 
mother  contends  that,  by  reason  of  the  fact 
that  the  child  is  illegitimate,  unmarried,  and 
a  minor,  the  statute  gives  her  the  unquali- 
fied right  to  its  custody,  services,  and  earn- 
ings. The  father,  on  the  other  hand,  con- 
tends that  by  reason  of  having  complied  with 
section  36,  above  quoted,  his  right  of  posses- 
sion is  unqualified  and  absolute.  Petitioner, 
as  Is  seen,  argues  that,  if  the  father  of  the 
child  takes  it  Into  his  family  with  the  con- 
sent of  his  wife,  and  keeps  It  there  for  five 
minutes,  or  even  one  minute,  It  is  sufficient 
to  perfect  the  child's  legitimation,  and  that 
this  would  accomplish  the  purpose,  end,  and 
aim  of  the  statute,  and  give  full  force  and 
effect  to  that  statute,  and  also  to  the  one  un- 
der which  the  mother  claims.  In  support 
of  this  argument,  our  attention  is  called  to  a 
number  of  authorities  declaring  the  well- 
recognized  rule  of  statutory  construction 
that,  when  two  conflicting  statutes  relating 
to  the  same  subject  are  susceptible  to  a  con- 
struction which  will  give  force  and  effect  to 
each,  it  is  the  duty  of  courts  to  adopt  such 
construction.  The  solution  of  this  will  be 
found  in  a  determination  of  the  meaning, 
intent,  and  scope  of  section  36,  which  is  iden- 
tical with  section  230  of  the  California  Civil 
Code,  in '  the  construction  of  which,  in  the 
case  of  Blythe  v.  Ayres,  96  Cal.  532,  31  Pac. 
915,  19  L.  R.  A.  40,  the  Supreme  Court  of 
that  state  says:  "Before  passing  to  the  mer- 


its of  the  discussion,  we  pause  a  moment  to 
say  that  the  verb  'adopts,'  as  used  In  sec- 
tion 230,  Is  used  in  the  sense  of  'legitimates,' 
and  that  the  acts  of  a  father  of  an  illegit- 
imate child,  if  filling  the  measure  required 
by  that  statute,  would  result,  strictly  speak- 
ing, in  the  legitimation  of  such  child,  rather 
than  its  adoption.  Adoption,  properly  con- 
sidered, refers  to  persons  who  are  stran- 
gers in  blood;  legitimation  to  persons  where 
the  blood  relation  exists.  See  law  diction- 
aries, Bouvier,  Black,  Anderson,  and  Ra- 
palje." 

The  statute  says  that,  upon  compliance 
with  the  conditions  enumerated,  the  child  is 
thereupon  "deemed  for  all  purposes  legiti- 
mate from  the  time  of  its  birth."  Wilson's 
Rev.  &  Ann.  St  1903,  8  5,  art  1,  c.  59  (sec- 
tion 8764),  provides:  "The  father  of  a  legiti- 
mate unmarried  minor  child  is  entitled  to  Its 
custody,  services  and  earnings."  If  the  acts 
mentioned  make  of  it  a  legitimate  child,  does 
it  not  follow  that  when  such  legitimation  or 
adoption  takes  place,  all  the  reciprocal  du- 
ties between  the  father  and  a  legitimate  child 
would  obtain  between  him  and  such  illegiti- 
mate or  adopted  child,  and,  if  so,  is  he  not 
charged  with  its  support  and  education,  and 
would  he  not  ipso  facto,  be  entitled  to  its 
custody,  services,  and  earnings?  Numerous 
methods  have  been  prescribed  by  the  Legisla- 
tures of  the  different  states  for  the  adoption 
or  legitimation  of  illegitimate  children,  but 
In  each  and  all  of  them  it  will  be  found  the 
courts  have  held  that  after  the  child  has 
been  legitimated  according  to  the  form  pre- 
scribed by  the  statute,  It  Is  no  longer  an  Il- 
legitimate child  for  any  purpose,  but  that  it 
is  Immediately  endowed  with  all  of  the  at- 
tributes of  a  legitimate  child.  The  case  of 
Town  of  Rockingham  v.  Mount  Holly,  26  Vt 
653,  construes  the  following  statute  of  that 
state:  "If  the  parents  of  an  Illegitimate 
child  intermarry,  and  recognize  and  treat 
such  child  as  their  own,  It  will  render  the 
child  legitimate,  the  same  as  If  born  in  law- 
ful wedlock'.' — and  holds  that  "the  child  will 
take  the  settlement  of  the  father,  as  one  of 
the  legal  consequences  resulting  from  such 
act  of  legitimation.  The  state  of  Louisiana 
has  a  statute,  which  provides:  "A  natural 
father  or  mother  shall  have  the  power  to 
legitimate  his  or  her  natural  child  by  an  act 
passed  before  a  notary  and  two  witnesses, 
declaring  that  it  Is  the  intention  of  the  parent 
making  the  declaration  to  legitimate  such 
child  or  children."  The  case  of  Davenport  v. 
Davenport  116  La.  1009,  41  South.  240,  114 
Am.  St.  Rep.  575,  In  construing  this  statute, 
holds  that  a  child  legitimated  by  the  notarial 
act  mentioned  was  legitimate  for  all  pur- 
poses, and  that  there  were  not  two  classes 
of  legitimate  children.  Scbouler  in  his  work 
on  Domestic  Relations,  5  226,  states  that: 
"By  the  civil  and  canon  laws  two  persons, 
who  had  a  child  as  the  fruit  of  their  illicit 
intercourse,  might  afterwards  marry,  and 
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thus  place  their  child,  to  all  intents  and  pur- 
poses, on  the  same  footing  as  their  subse- 
quent offspring,  born  in  lawful  wedlock.  But 
the  common  law,  though  not  so  strict  as  to 
require  that  the  child  should  be  begotten 
of  the  marriage,  rendered  it  indispensable 
that  the  birth  should  be  after  the  ceremony." 

However  this  may  have  been  at  common 
law,  its  rigor  has  been  modified  by  many 
states  in  providing  by  statute  that  the  inter- 
marriage of  the  parents  of  illegitimate  ante- 
nuptial children  legitimates  them;  and  the 
courts,  in  construing  this  statute,  hold  that 
such  legitimation  is  for  all  purposes,  and  puts 
the  child  on  a  par  with  children  born  after 
wedlock.  In  5  Cyc.  p.  834,  the  following  rule 
is  laid  down:  "The  civil  and  canon  law,  in 
contradistinction  to  the  common  law,  allowed 
the  subsequent  marriage  of  the  parents  to 
legitimate  previously  born  issue,  and  the 
statutes  of  the  different  states,  in  mitigating 
the  severity  of  the  common  law,  have  gen- 
erally adopted  this  principle."  To  the  same 
effect  is  the  rule  laid  down  in  8  Am.  &  Eng. 
Ency.  Law,  p.  885:  "Following  the  more 
humane  and  just  rule  of  the  civil  law,  a  large 
majority  of  the  United  States  have  abrogated 
the  common-law  doctrine,  and  enacted  that  a 
subsequent  intermarriage  of  the  parents,  ac- 
companied by  an  acknowledgment  of  paterni- 
ty on  the  part  of  the  father,  shall  legitimate 
previous  issue."  But  in  all  cases  where  the 
child  is  legitimated  In  the  manner  prescribed 
by  the  statute,  it  is  no  longer  illegitimate  for 
any  purpose.  Adams  v.  Adams,  36  Oa.  236; 
Jackson's  Administrators  v.  Moore  et  ux.,  38 
Ky.  170;  Graham  v.  Bennet,  2  Cal.  603. 

Schouler  in  his  work  on  Domestic  Rela- 
tions (4th  Ed.),  under  the  title  of  "Illegiti- 
mate Children,"  sets  out  extensively  the  rights 
and  disabilities  under  which  bastards  labor 
as  such,  while  continuing  Illegitimate,  show- 
ing that  their  rights  were  few  at  common 
law,  and  depicting  in  vigorous  language  the 
inferior  position  which  they  held.  Among 
these  disabilities,  they  could  not  inherit  from 
either  father  or  mother,  or  from  any  one 
else;  they  could  have  no  heirs  save  those 
of  their  own  body;  while  over  and  above 
all  tills  hovered  the  dark  stigma  of  Illegiti- 
macy, which  was  at  least  presumed  to  close 
the  social  doors  against  them,  and  to  preclude 
hope  of  advancement  on  an  equality  with 
other  children.  Section  86,  it  is  evident,  was 
passed  for  the  purpose  of  removing  all  of 
these  disabilities,  without  leaving  a  judicial 
record  behind.  It  was  calculated  to  give  the 
child  a  name  and  a  place  in  the  world,  by 
putting  it  in  a  position  where  it  could,  by  Its 
outward  life  alone,  establish  itself  In  a  sta- 
tion of  respectability  in  the  eyes  of  all  peo- 
ple. This,  it  was  contemplated,  would  be 
accomplished  should  the  father  of  such  child, 
being  a  member  of  a  household,  and,  If  mar- 
ried and  his  wife  consenting,  open  the  doors 
of  that  home  for  his  unfortunate  child.  All 
must  concede  that  the  statute  is  made  with 


the  good  of  the  child  solely  in  view,  and  this 
all  of  the  authorities  assert  can  be  accom- 
plished only  by  its  reception  into  the  home 
of  the  father,  and  there  receiving  the  treat- 
ment and  yielding  the  deportment  usual  be- 
tween a  father  and  a  legitimate  child.  Gar- 
ner v.  Judd,  136  Cal.  394,  68  Pac.  1026;  Palm 
v.  Heaton,  130  Cal.  237,  73  Pac  186;  Eddie 
v.  Eddie,  8  N.  D.  376,  70  N.  W.  866,  73  Am. 
St  Rep.  765;  Oebrian  v.  De  Laveaga,  142 
Cal.  158,  75  Pac  700.  In  discussing  It,  the 
Supreme  Court  of  the  state  of  California,  In 
the  case  of  Garner  v.  Judd,  64  Pac.  1076,  In 
the  syllabus  holds:  "Under  Civ.  Code  Cal.  § 
230,  providing  that  the  father  of  an  illegiti- 
mate child,  by  publicly  acknowledging  if  as 
his  own  and  receiving  it  into  his  family, 
adopts  it  and  makes  it,  for  all  purposes,  legi- 
timate from  the  time  of  its  birth,  the  ac- 
knowledging of  an  illegitimate  child  by  a 
father  without  receiving  It  Into  his  family 
is  not  sufficient  for  its  adoption,  and  such 
child  can  confer  no  right  to  administer  her 
father's  estate."  In  a  second  appeal  of  this 
same  case,  found  In  136  Cal.  304,  68  Pac 
1026,  in  discussing  this  same  statute,  and 
having  under  consideration  the  things  neces- 
sary to  be  done  in  order  to  effect  its  ends 
and  purposes,  the  court,  through  Mr.  Justice 
Beatty,  says:  "It  is  essential  to  an  adoption 
that  the  Illegitimate  child  should  be  received 
into  the  family  of  the  father,  if  he  have  one. 
This  proposition  is  not  seriously  questioned 
by  counsel  for  appellant,  or  by  amlci  curlre, 
whose  briefs  have  been  filed  In  the  case ;  but 
they  contend  that  when  the  father  has  no 
family,  there  may  still  be  an  adoption  under 
section  230,  which,  they  contend,  does  not  im- 
pose an  impossible  condition  to  the  legitima- 
tion of  children  born  out  of  wedlock  to  fa- 
thers who  are  without  homes  in  which  they 
may  be  received.  This  question,  however, 
does  not  arise  in  the  case.  The  findings  of 
the  superior  court  are  plain  that  Goodman 
during  the  whole  period  of  his  daughter's 
minority,  had  a  home,  where  he  was  living 
with  a  woman  as  his  wife.  The  finding.  It 
is  true,  does  not  say  in  direct  terms  that  she 
was  his  wife,  but  there  was  evidence,  unob- 
jected to  and  uncontradicted,  that  they  were 
married;  and,  aside  from  this,  we  have  no 
doubt  that  when  a  man  has  a  home,  where 
he  lives  with  a  woman  whom  he  holds  out  to 
the  world  as  his  wife,  he  has  a  family,  within 
the  meaning  of  section  230,  Civ.  Code  Cal., 
Into  which  he  must  receive  an  illegitimate 
child  in  order  to  legitimate  it  under  that  sec- 
tion." Section  2806  of  the  Statutes  of  North 
Dakota  (Rev.  Codes  1800)  reads  the  same  aa 
section  36  of  the  article  under  consideration 
in  the  Statutes  of  Oklahoma,  and  the  Su- 
preme Court  of  that  state,  to  passing  upon 
the  acts  essential  to  legitimate  a  child  under 
its  terms  in  the  case  of  Eddie  v.  Eddie,  su- 
pra, after  mentioning  the  sections  of  the  stat- 
ute which  provide  for  the  adoption  of  a  child 
by  a  decree  of  court,  and  the  statute  under 


Digitized  by 


OkL) 


ALLISON  v.  BRYAN. 


285 


discussion,  say e:  "By  the  latter  a  father  is 
permitted  to  adopt  his  own  child,  not  by  pub- 
lic proceedings  and  by  written  document,  con- 
taining and  perpetuating  the  record  of  his 
child's  disgrace  and  his  own  shame,  but  by 
voluntarily  assuming  the  usual  relation  and 
duties  of  a  father,  or,  as  expressed  in  the 
statute,  'publicly  acknowledging  It  as  his 
own,  receiving  it  as  such  with  the  consent 
of  his  wife,  if  he  is  married,  into  his  family, 
and  otherwise  treating  It  as  if  it  were  a  legi- 
timate child.'  The  adoption  in  fact  is  made 
an  adoption  In  law,  and  the  statute  serves 
the  same  purpose  as  the  decree,  'and  such 
child  is  thereupon  deemed  for  all  purposes 
legitimate  from  the  time  of  Its  birth.'  In 
short,  all  of  the  mutual  rights  and  duties  of 
parent  and  child  are  called  into  being,  pla- 
cing upon  the  father  the  legal  obligation  of 
care,  education,  and  support,  and  giving  to 
him  the  custody  of  the  child,  as  well  as  a 
right  to  Its  earnings;  while-  the  child  so 
adopted  becomes  bound  to  perform  all  of  the 
duties  of  a  legitimate  child." 

By  the  foregoing  authorities  it  will  be  ob- 
served that  the  criterion  by  which  compliance 
with  the  statute  is  measured  Is  that  the  child 
shall  be  received  Into  the  family  of  the  father 
and  treated  as  If  he  were  a  legitimate  child. 
It  is  Impossible  to  conceive  that  it  con- 
templates that  a  child  could  be  legitimated 
under  it  and  remain  elsewhere  than  in  the 
family  of  the  father.  Indeed,  In  the  case  of 
De  Laveaga's  Estate,  Cebrian  v.  De  Laveaga, 
supra,  the  Supreme  Court  of  California  on 
another  occasion,  considering  this  same  law, 
holds  that  "where  the  father  of  an  illegiti- 
mate child  had  no  family  except  the  child, 
and  paid  for  his  support  in  another  family, 
but  the  child  never  lived  with  the  father  at 
his  home,  there  was  no  adoption  under  the 
statute."  The  mother  of  the  child  In  this 
case  was  dead.  The  father  brought  him  to 
San  Francisco,  where  he  lived,  and  placed 
him,  at  bis  own  expense,  in  the  home  of  a 
very  respectable  old  German  doctor.  The 
father  did  not  marry,  and  had  no  establish- 
ment, such  as  a  home,  of  his  own,  yet  the 
court  held,  even  under  these  circumstances, 
there  was  no  legitimation,  for  the  sufficient 
reason  that  the  end  and  aim  of  the  statute 
could  not  be  secured  by  such  an  arrange- 
ment ;  the  purpose  of  the  act  being  to  place 
the  Illegitimate  child  in  a  home  where  it 
would  be  received  and  treated  as  legitimate, 
to  the  end  that  the  world,  Its  associates,  and 
those  with  whom  he  came  In  contact  might 
forget  the  stain  upon  his  birth,  that  time 
and  association  might  bury  In  oblivion  and 
forgetful ness  the  ostracizing  fact  of  illegiti- 
macy, and  that  the  child,  indeed,  the  father 
of  this  man,  might  go  forth  into  the  world 
and  be  known  and  seen  as  other  men  are. 
This  it  was  believed  would  not  be  accom- 
plished did  he  remain  under  the  care,  keep- 
ing, and  custody  of  his  mother,  were  she  ever 
so  good  a  mother. 


Counsel  contend,  however,  that  the  pur- 
pose of  the  statute  Is  legitimation,  and  prom- 
inently among  the  things  to  be  accomplished 
is  to  secure  to  the  child  its  father's  name, 
right  to  support,  and  right  of  inheritance, 
and  that  Its  permanent  residence  in  the  home 
of  its  father  is  not  necessary;  that  this 
could  be  accomplished  by  the  open  acknowl- 
edgment by  the  father  of  the  child,  by  Its 
temporary  reception  in  bis  household,  with 
his  wife's  consent,  should  he  have  one,  and 
being  treated  while  there,  during  such  tem- 
porary time,  as  he  would  treat  a  legitimate 
child,  and  that  thereafter  the  child  would  be 
legitimated  for  all  purposes ;  that  this  would 
take  from  it  the  disabilities  of  bastardy, 
would  entitle  it  to  the  support  of  its  father, 
its  father's  name,  and  the  right  of  inherit- 
ance. If  these  were  the  only  purposes  to 
be  accomplished  by  this  statute,  it  was  en- 
tirely superfluous,  and  wholly  unnecessary 
to  enact  it,  for,  by  article  8,  c.  59,  Wilson's 
Rev.  A  Ann.  St  1903,  there  Is  a  complete 
provision  whereby  an  illegitimate  child  is 
made  a  charge  upon  Its  father,  and  he  is 
compelled  to  provide  such  sum  or  sums,  In 
any  manner  the  court  shall  direct,  for  Its 
maintenance  and  education,  and  of  course  it 
could  assume  its  father's  name  if  it  so 
chose.  Again  It  would  be  superfluous  in  or- 
der to  enable  It  to  inherit,  for  by  section  99, 
art  4,  c.  86  (section  6897)  Wilson's  Rev.  A 
Ann.  St.  1903,  It  is  provided  that  an  illegiti- 
mate child  is  made  the  heir  of  the  person 
who,  in  writing  signed  In  the  presence  of  a 
competent  witness,  acknowledges  himself  to 
be  the  father  of  such  child,  but  in  the  first 
Instance  It  is  still  a  bastard,  and  In  the  other 
illegitimate.  Under  the  later,  while  he  may 
inherit  from  his  father,  he  does  not  represent 
his  father  or  mother  in  inheriting  any  part 
of  the  estate  of  his  or  her  kindred,  unless 
prior  to  his  birth  bis  parents  shall  have  in- 
termarried, and  the  father  after  such  mar- 
riage acknowledges  it  as  his  child,  or  adopts 
it  into  his  family,  then  only  would  such 
child  become  legitimate,  with  the  rights  and 
privileges  of  such.  Why,  then,  is  not  the 
statute  under  discussion  (section  36)  a  neces- 
sary and  Indeed  a  controlling  statute  when 
all  the  others  relating  to  the  same  subject 
are  considered  together?  Except  for  It,  there 
was  no  way  whereby  the  father  of  an  illlgitl- 
mate  child,  who  had  married  a  woman  other 
than  Its  mother,  could  perfect  so  completely 
Its  legitimation,  and  thereby  endow  it  with 
all  of  the  attributes  of  legitimacy. 

Counsel  further  Insist  that  under  section 
6,  supra,  the  mother  of  an  illegitimate,  un- 
married, minor  child,  being  entitled  to  its 
custody,  services,  and  earnings,  could  not  be 
deprived  of  them  by  a  compliance  with  the 
provisions  of  section  36,  without  her  consent ; 
that  to  allow  this  would  be  to  violate  the 
fundamental  provisions  of  the  social  com- 
pact, and  would  deprive  her  of  her  property 
therein  without  due  process  of  law.  In  sup- 
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port  of  this  we  are  cited  to  several  authori- 
ties, one  only  of  which  In  our  judgment 
reaches  the  question  presented.  This  is  the 
case  of  Lawson  v.  Scott,  1  Yerg.  (Term.)  92, 
decided  by  the  Supreme  Court  of  the  state  of 
Tennessee  In  August,  1826.  The  case  holds 
that :  "The  reputed  father  of  an  illegitimate 
child,  who  has  legitimated  it  by  virtue  of  the 
Acts  1806,  c.  2,  is  not,  in  consequence  there- 
of, entitled  to  Its  custody.  The  county  court 
has  no  power  to  put  such  child  In  bis  cus- 
tody, or  to  bind  It  out  contrary  to  the  wishes 
of  the  mother,  unless  the  child  Is  a  pauper." 
We  have  no  access  to  the  statute  there  con- 
strued, but  from  the  recitals  In  the  opinion 
it  appears  that  Scott  was  the  father  of  an 
illegitimate  child,  and  that  in  the  October 
term  of  the  county  court  for  1824  he  filed 
his  petition,  and  prayed  that  the  child  might 
be  legitimated  and  made  his  heir  according 
to  the  provisions  of  Acts  1806,  c  2.  The 
court  made  the  order  of  affiliation,  named 
the  child  after  its  reputed  father,  and  re- 
corded it  his  heir.  It  thereupon  declared 
that  the  father,  having  legitimated  the  child, 
had  a  right  to  the  custody  of  It,  and  made 
an  order  that  "said  Scott  take,  into  his  cus- 
tody and  keeping,  the  child,  and  that  he 
exercise  the  rights  and  authority  of  a  law- 
ful father  to  said  child."  On  appeal  the 
Supreme  Court,  speaking  through  Judge  Cat- 
ron, and  construing  the  statute  of  1805,  held 
as  indicated  above.  From  the  recital  the 
act  may  have  provided  for  the  mere  acknowl- 
edgment of  the  child  in  order  to  constitute 
him  the  heir  of  the  father  substantially  as 
provided  for  In  section  99,  c.  88,  supra,  of 
the  Statutes  of  Oklahoma,  and  this  can  be 
readily  conceived  to  be  the  extent  of  its 
scope  when  the  entire  opinion  is  critically 
examined.  The  fact  that  the  court  holds 
that  the  father  was  not  entitled  to  Its  cus- 
tody, and  then  does  not  quote  any  portion  of 
the  statute  which  would  bring  this  Into  ques- 
tion, is  some  evidence  at  least  that  the  stat- 
ute contained  no  provision  for  the  placing 
of  the  custody  of  the  child  in  Its  father.  If, 
however,  the  statute  construed  was  as  broad 
as  our  statute  (section  36)  under  discussion, 
then  this  case  is  an  authority  against  the 
conclusion  to  which  we  have  come.  5  Cyc, 
at  page  637,  says:  "The  putative  father  of 
a  bastard  is  entitled  to  Its  custody  against 
all  but  the  mother.  On  legitimation  the 
child  Is  subject  to  the  custody  and  control 
of  the  father  to  the  same  extent  as  in  the 
case  of  a  legitimate  child."  Under  this  text 
numerous  authorities  are  cited,  from  some  of 
which  we  have  quoted,  and  the  case  of  Law- 
son  v.  Scott  is  cited  alone  as  being  against 
the  doctrine  of  the  text 

A  child  is  primarily  a  ward  of  the  state. 
The  sovereign  has  the  Inherent  power  to  leg- 
islate for  its  welfare,  and  to  place  It  with 
either  parent  at  will,  or  take  It  from  both 
parents  and  to  place  it  elsewhere.   This  is 


true  not  only  of  Illegitimate  children,  bet 
Is  also  true  of  legitimate  children.  The 
rights  of  the  parent  in  his  child  are  just  such 
rights  as  the  law  gives  him;  no  more,  no 
less.  His  duties  toward  his  child  are  just 
such  as  the  law  places  upon  him.  In  case 
of  Bennett  v.  Bennett,  13  N.  J.  Bq.  114,  the 
Chancellor  having  under  consideration  the 
custody  of  two  children,  the  father  and  moth- 
er of  which  were  living  apart,  and,  having 
awarded  the  same  under  a  statute  to  the 
mother,  the  father  contending  that  his  rights 
were  invaded,  the  court  said:  "It  is  argued 
that  the  statute  is  unconstitutional,  being  in 
violation  of  the  vested  rights  of  the  hus- 
band. The  statute  does  not  impair  the  ob- 
ligation of  any  contract,  and  is  not  uncon- 
stitutional on  that  ground.  Nor  is  It  sug- 
gested that  there  is  any  other  clause  of  the 
Constitution  with  which  it  conflicts.  But  it 
is  urged  that  it  Is  in  violation  of  the  funda- 
mental principles  of  government,  an  infringe- 
ment of  the  rights  of  private  property,  for 
the  protection  of  which  government  was  in- 
stituted, and  is  therefore  void.  The  argu- 
ment proceeds  on  the  assumption  that  the 
parent  has  the  same  right  of  property  in 
the  child  that  he  has  In  his  horse,  or  that 
the  master  ,  has  in  his  slave,  and  that  the 
transfer  of  the  custody  of  the  child  from  the 
father  to  the  mother  is  an  Invasion  of  the 
father's  right  of  property.  The  father  has 
no  such  right  He  has  no  property  whatever 
in  his  children.  The  law  Imposes  upon  him, 
for  the  good  of  society  and  for  the  welfare  of 
the  child,  certain  specified  duties.  By  the 
laws  of  nature  and  of  society  he  owes  the 
child  protection,  maintenance,  and  education. 
In  return  for  the  discharge  of  those  duties, 
and  to  aid  in  their  performance,  the  law  con- 
fers on  the  father  a  qualified  right  to  the 
services  of  the  child.  But  of  what  value,  as 
a  matter  of  property,  are  the  services  of  a 
child  under  seven  years  of  age?  But  what- 
ever may  be  then*  value,  the  domestic  rela- 
tions and  the  relative  rights  of  parent  and 
child  are  all  under  the  control  and  regula- 
tion of  the  municipal  laws.  They  may  and 
must  declare  how  far  the  rights  and  control 
of  the  parent  shall  extend  over  the  child, 
how  they  shall  be  exercised,  and  where  they 
shall  terminate.  They  have  determined  at 
what  age  the  right  of  the  parent  to  the  serv- 
ices of  the  child  shall  cease,  and  what  shall 
be  an  emancipation  from  his  control."  To  the 
same  effect  is  the  reasoning  of  the  Supreme 
Court  of  Colorado  in  the  case  of  McKerche*" 
v.  Green,  13  Col.  App.  270,  68  Pac.  406:  "The 
old  rigid  rule  of  the  common  law,  which  gave 
to  the  father,  by  reason  of  the  paternal  rela- 
tion, under  all  circumstances,  except  in  very 
extreme  cases,  the  right  to  the  custody  and 
services  of  his  child,  superior  to  that  of  the 
mother  and  of  all  others,  has  in  modern  times 
been  greatly  modified  and  relaxed  both  in 
England  and  America.  Now  it  is  almost  uni- 
versally conceded  in  both  countries  that  this 
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paternal  right  mast  yield  and  be  subordinat- 
ed to  the  Interest  and  welfare  of  the  child, 
under  the  control  of  the  state.  As  was  said 
by  an  English  judge:  'The  child,  as  soon  as 
born,  is  entitled  to  the  protection  of  British 
law  for  his  person  and  property,  equally  with 
any  other  of  her  majesty's  subjects.  It  is 
his  birthright,  and  it  is  only  that  there  may 
be  best  secured  to  him  the  assistance  and 
protection  of  law,  and  that  he  may  acquire 
that  education  or  training  which  will  enable 
him  afterwards  to  discharge  the  duty  which 
he  owes  as  well  to  his  country  as  to  himself, 
that  he  is  placed  by  law  under  guardianship 
during  the  early  years  of  his  life.'  In  Mer- 
celn  v.  People,  25  Wend.  (N.  Y.)  00,  35  Am. 
Dec  653,  it  was  said:  There  Is  no  parental 
authority  independent  of  the  supreme  power 
of  the  state.  But  the  former  is  deprived  al- 
together from  the  latter.  The  moment  a 
child  is  born  it  owes  allegiance  to  the  gov- 
ernment of  the  country  of  its  birth,  and  is 
entitled  to  the  protection  of  that  government 
And  such  government  Is  obligated,  by  its 
duty  of  protection,  to  consult  the  welfare, 
comfort,  and  interest  of  such  child,  in  regu- 
lating its  custody  during  the  period  of  its 
minority.'  The  American  rule  Is  thus  terse- 
ly summed  up  by  an  American  text- writer  on 
the  subject:  'It  may  be  considered  as  the 
settled  doctrine  in  American  courts  that  all 
power  and  authority  over  infants  are  a 
mere  delegated  function,  intrusted  by  the 
sovereign  state  to  the  individual  parent  or 
guardian,  revocable  by  the  state  through 
its  tribunals,  and  to  be  at  all  times  exercised 
in  subordination  to  the  paramount  and  over- 
ruling direction  of  the  state.'  Hoch.  Inf. 
p.  16." 

So  the  sovereignty  which  had  the  power  to 
say  that  the  mother  of  an  illegitimate,  un- 
married, minor  child  is  entitled  to  its  custo- 
dy, services,  and  earnings  had  an  equal  pow- 
er to  place  a  limitation  upon  such  right;  and 
in  this  case  one  of  such  limitations  is  con- 
tained in  the  section  under  which  the  father 
acted.  But  the  rights  of  such  father  are  not 
absolute;  they  in  their  turn  are  limited  by 
other  sections  of  the  statute,  among  which 
may  be  mentioned  section  0,  art  1,  c  55) 
(section  3768)  Wilson's  Rev.  &  Ann.  St  1003, 
which  provides:  "The  abuse  of  parental  au- 
thority is  the  subject  of  judicial  cognizance 
in  a  civil  action  in  the  district  court  brought 
by  the  child,  or  by  Its  relatives  within  the 
third  degree,  or  by  the  officers  of  the  poor 
where  the  child  resides;  and  when  the  abuse 
is  established,  the  child  may  be  freed  from 
the  dominion  of  the  parent  and  the  duty  of 
support  and  education  enforced."  From  all 
of  which  may  be  seen,  growing  stronger  with 
the  years,  a  tender  solicitude  for  the  welfare 
of  the  child.  The  child  in  this  case  Is  Inno- 
cent of  any  of  the  wayward  acts  of  its 
parents,  and  It  Is  their  highest  and  most 
imperative  duty  toward  It  to  see  to  it  that 
it  does  not  suffer  therefrom.  That  they  may 


not  be  able  to  shield  It  entirely  is  possible, 
but  they  compound  their  sin  to  the  extent 
that  they  can  and  do  not  The  beautiful 
prose  poem  by  the  learned  Justice  Irwin  who 
tried  this  case,  found  In  his  judgment  regard- 
ing a  mother  and  her  affectionate  regard  and 
love  for  her  child,  deserves  a  better  place 
In  literature  than  to  be  buried  in  the  musty 
flies  of  a  court  record.  We  do  not  dissent 
but  heartily  concur  with  him  where  he  says, 
in  part:  "No  man,  I  care  not  what  his  sur- 
roundings may  have  been,  or  what  age  or 
condition  of  life  he  may  have  reached,  if  he 
has  a  remnant  of  memory  left,  he  can  go 
back  In  his  own  existence,  and  remember  the 
loving  care  and  tender  affection  and  purify- 
ing influence  of  a  mother's  love.  I  care  not 
how  mean  a  man  may  be,  or  how  low  down 
he  may  have  gone  In  the  scale  of  human  deg- 
radation, there  always  remains  a  lingering 
regard  for  the  Influence  of  childhood,  and  a 
respect  for  the  love  of  his  mother.  There  is 
a  certain  something,  planted  by  the  hand  of 
Nature  itself,  in  the  heart  of  the  mother 
that  prompts  her  to  do  for  her  own  child 
that  which  no  other  person  on  earth  would 
or  could  do.  ■  There  Is  no  way  known  to  the 
human  mind,  no  method  known  by  which  you 
can  sound  the  length,  breadth,  and  depth  of 
a  mother's  love.  No  way  by  which  it  can 
be  estimated,  gauged,  or  measured.  And  this 
feeling  is  not  confined  to,  or  prevalent  in, 
any  particular  station  in  life,  or  any  par- 
ticular condition  of  society.  It  does  hot 
abide  alone  in  the  palace  of  the  wealthy,  the 
humble  cottage  of  the  poor,  or  In  the  hovel 
of  the  destitute,  but  runs  through,  and  is 
ever  present  in  all  grades  and  conditions  in 
human  life.  It  is  as  universal  as  human  rea- 
son, and  as  deep  as  the  springs  of  human 
life.  Its  duration  Is  coextensive  with  human 
existence.  If  I  were  to  select  a  single  earth- 
ly virtue  as  of  greater  value  than  all  others, 
select  the  sweetest,  fairest  flower  that  ever 
bloomed  in  the  human  heart  and  shed  its 
fragrance  over  the  human  pathway,  I  would 
select  that  which  marks  the  pure,  unselfish 
love  of  a  mother,  and  place  it  above  all  oth- 
ers as  the  purest  brightest,  and  best" 

The  sublime  and  touching  sentiment  con- 
tained in  the  foregoing  tribute  finds  a  re- 
sponse in  the  heart  and  breast  of  all  who 
read  It  and  if  this  were  a  question  to  be 
determined  by  the  measure  of  which,  the 
father  or  the  mother,  loved  most  deeply,  or 
which  of  them  would  be  willing  and  glad  to 
do  most  for  this  child,  we  would  unhesitat- 
ingly yield,  as  did  the  learned  judge,  to  the 
mother,  but  this  is  not  a  question  as  between 
the  love  of  the  father  or  the  mother,  nor  be- 
tween them  and  their  offspring,  but  primarily 
between  this  child  and  the  world  which  he 
must  confront  and  face  in  making  its  way 
along  life's  highway.  We  believe  that  the 
evidence  Introduced  in  this  case  shows  that 
the  mother  is  living  and  leading  a  respecta- 
ble, honest  industrious,  upright  life.  We 
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believe  that  these  respondents  have  a  good 
home,  surrounded  by  proper  Influences,  and 
that  either  of  these  parties  are  qualified,  as 
far  as  ability  is  concerned,  to  give  to  this 
child  the  nurture  and  care  its  necessities  de- 
mand. But  all  must  see  that  this  boy  grow- 
ing Into  manhood  at  his  mother's  side  would 
be  subject  to  the  adverse  conditions  which 
are  mentioned  in  the  different  standard  works 
on  domestic  relations,  and  in  the  cases  we 
have  cited,  and  that  these  conditions  would 
be  a  blighting  handicap  to  him,  for  which 
his  mother's  love  will  constitute  no  antidote. 
While,  on  the  other  hand,  if  his  care  and 
custody,  maintenance  and  education,  are  giv- 
en to  his  father,  and  he  goes  into  his  fa- 
ther's home  and  his  father's  family,  he  will, 
or  should,  there  be  surrounded  by  condi- 
tions which  will  relieve  him  entirely  of  this 
stigma,  and  give  him  a  standing  and  a  place 
in  society  and  the  world.  Literature  contains 
no  panegyTlcs  to  the  patient,  plodding,  hard- 
working, duty-bound  father,  and  we  will  not 
indulge  in  any  here,  but  no  boy  who  has 
grown  to  manhood's  estate,  and  had  a  good, 
honest,  honorable,  upright  father  to  direct 
his  course,  can  fall  to  recognize  and  know 
what  a  valuable  asset  to  him  that  father's 
good  name  was;  what  a  shield  that  father's 
family  became.  The  father's  friends  were 
his  friends;  the  father's  business  relations 
readily  became  his;  and  he  grew  and  throve 
because  of  the  character  that  bad  been  es- 
tablished before  him  by  his  father.  His  pres- 
ence was  a  constant  encouragement,  his  ex- 
ample an  ever  present  model,  and  a  boy,  cir- 
cumstanced as  this  one  Is,  by  becoming  a 
member  of  his  father's  household  will  meet 


more  nearly  on  an  equality  with  others  the 
problems  of  life  than  did  he  remain  with 
his  mother.  We  would  not  have  it  under- 
stood, however,  that  in  thus  declaring  the 
law  we  hold  he  should  not  see  his  mother, 
be  with  her,  or  be  permitted  to  enjoy  her 
society,  nor  she  his.  Not  at  all.  Under  the 
Judgment  rendered  in  this  cause  in  the  low- 
er court  provision  was  made  for  the  father 
to  visit  the  child,  and  the  successful  respond- 
ents should  not  be  deaf  to  those  common 
promptings  of  humanity  which  dictate  that 
the  child  and  the  mother  be  granted  the  ut- 
most possible  latitude  for  social  communion 
consistent  with  the  new  duties  placed  upon 
all.  In  case  of  sickness  or  accident  the  moth- 
er should  be  promptly  notified,  and,  if  she 
desires,  permitted  to  attend,  care  for,  and 
nurse.  The  treatment  to  be  accorded  the 
child  is  that  usually  accorded  legitimate 
children.  Such  children  are  frequently  per- 
mitted to  go  from  home  to  visit  their  friends 
and  kindred,  and  friends  and  kindred  are 
frequently  permitted  to  visit  them,  and  this 
Is  the  treatment  that  the  father,  in  this  in- 
stance and  in  this  case,  should  accord  to 
this  child,  and  which  should  now  establish 
Its  relationship  toward  its  mother. 

The  Judgment  of  the  lower  court  is  accord- 
ingly reversed,  and  the  case  is  remanded  to 
the  district  court  of  Cleveland  county  with 
instructions  to  set  aside  the  judgment  here- 
tofore rendered  herein,  and  enter  one  in  ac- 
cordance with  this  opinion.  The  costs  incur- 
red in  this  litigation  are  hereby  taxed  against 
Kenner  Whlttaker  Allison,  Sr.  All  the  Jus- 
tices concurring,  except  WILLIAMS,  C.  J., 
who  dissents. 
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SCHLARB  et  al.  T.  CASTAING  et  al. 

(Supreme  Court  of  Washington.    Sept  16, 
1908.) 

1.  Husband  and  Wm  —  Community  Prop- 
kbtt— Rights  op  Wife  and  Children. 

Community  property  passed  on  the  hus- 
band's death  to  his  wife  and  children,  one-half 
to  his  wife  as  survivor  and  one-half,  share  and 
■hare  alike,  to  the  children ;  the  wife  and  chil- 
dren holding  it  as  tenants  in  common. 

n Note.— For  cases  in  point,  see  Cent  Dig. 
5,  Husband  and  Wife,  9  1009.] 

2.  Mortgages  —  Foreclosure  by  Action  — 
Partus—  Heibs  of  Mortgagor. 

Where  community  property  was  mortgaged, 
the  children  of  the  mortgagors  were  necessary 
parties  to  a  suit  to  foreclose  the  mortgage  after 
the  husband's  death,  in  order  to  affect  their  in- 
terest therein:  its  sale  without  joining  them 
passing  only  the  interest  of  the  wife,  who  was 
made  a  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  85,  Mortgages,  88  1272-1287.] 

8.  Adverse  Possession— Hostile  Character 
— Purchaser  at  Mortgage  B'orbclosure. 
Where  the  purchaser  upon  mortgage  fore- 
closure supposed  he  was  purchasing  the  entire 
interest  in  the  property,  and  did  not  know  of 
the  outstanding  title  of  heirs,  which  he  never 
recognized,  his  possession  was  for  bis  own  ex- 
clusive benefit  and  was  sufficiently  adverse 
against  the  heirs  to  start  the  running  of  limi- 
tations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §  141.] 

4.  Limitation  of  Actions  — Suspension  of. 
Limitations — Infancy. 

Under  Laws  1893,  p.  20,  c.  11,  8  3,  pro- 
viding that  all  actions  to  recover  land  of  which 
any  person  may  be  possessed  by  actual,  open, 
and  notorious  possession,  having  a  title  from 
any  person  authorized  to  sell  land  under  any 
judgment  etc.,  shall  be  brought  within  seven 
years,  and  section  5,  providing  that  the  preced- 
ing section  shall  not  extend  to  land,  the  adverse 
title  to  which  is  held  by  an  infant,  where  de- 
fendant purchased  land  under  a  mortgage  fore- 
closure without  the  heirs  being  made  parties, 
and  held  it  by  open  and  actual  possession,  with 
payment  of  taxes  for  seven  years,  believing  he 
was  the  owner,  the  rights  of  the  heirs,  who  were 
of  age  when  defendant  entered,  are  barred  by 
the  statute,  but  not  the  rights  of  the  infants. 

5.  Adverse  Possession— Character  of  Pos- 
session— Validity  of  Title— Invalid  De- 
cree—* 'Authorized.  1  * 

Laws  1893,  p.  20,  c  11,  §  1,  provides  that 
action  to  recover  land  of  which  any  person  is 
possessed  by  actual,  open,  and  notorious  pos- 
session for  seven  years,  having  a  connected  ti- 
tle from  any  person  authorized  to  sell  land 
under  an  order  or  decree  in  any  court  of  record, 
shall  be  brought  within  seven  years.  Plain- 
tiffs, heirs  of  a  mortgagor,  sued  to  recover  land 
■old  to  defendant  on  a  mortgage  foreclosure; 
plaintiffs  not  having  been  made  parties  thereto 
so  as  to  affect  their  interests.  Held,  that  a 
sale  was  "authorized"  under  the  statute  when 
it  was  directed  by  an  order  or  decree  valid  on 
its  face,  and  an  order  valid  both  against  col- 
lateral and  direct  attack  was  not  required  to 
give  color  of  title  to  an  adverse  possessor,  and 
hence  defendant's  title,  accompanied  by  the 
requisite  possession,  was  sufficient. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  646-648.] 

6.  Words  and  Phrases  —  "Judgment"— "De- 
cree." 

In  legal  parlance,  the  order  of  the  court 
which  apparently  finally  determines  the  rights 
of  the  parties  in  the  action  or  suit  is  spoken  of 
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as  the  "judgment  or  decree,"  whether  It  is  valid, 
voidable  or  void. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1905-1908;  vol.  4, 
pp.  8827-3842;   vol.  8,  pp.  7695-7696.] 

7.  Limitation  of  Actions— Persons  Against 
Whom  Available— Infants. 

Laws  1893Tp.  20,  c.  11,  8  1.  provides  that 
an  action  to  recover  land  of  which  any  person 
is  possessed  by  actual,  open,  and  notorious  pos- 
session for  seven  years,  having  a  connected  title 
from  one  authorized  to  sell  land  under  an  order 
or  decree  of  court  of  record,  shall  be  brought 
within  seven  years.  The  statute  as  originally 
enacted  defines  three  distinct  cases  where  color 
of  title  with  certain  conditions  should  bar  a 
recovery  by  the  legal  owner,  and  minors  were 
exempted  from  the  operation  of  the  other  two. 
Held,  that .  section  one  applied  to  minors  as 
well  as  adults. 

8.  Same  —  Validity  of  Statutes— Necessity 
of  Excluding  Infants. 

Exemption  of  infants  from  the  operation 
of  statutes  of  limitation  depends  upon  express 
statutory  provisions,  and  not  upon  any  consti- 
tutional provision  requiring  such  exemptions, 
and  hence  the  Legislature  could  enact  Laws 
1893.  p.  20,  c  11,  8  1,  requiring  actions  for 
land  possessed  adversely  by  another  under  a  title 
from  one  authorized  to  sell  under  an  order  or 
decree  of  court  to  be  brought  within  seven 
years,  without  excepting  infants  from  its  opera- 
tion. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  M.  L.  Clifford,  Judge. 

Action  by  Lillian  Schlarb  and  others 
against  Louis  Castalng,  and  another.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Leo  &  Cass  and  L.  C.  Whitney,  for  appel- 
lants. Boyle,  Warburton,  Quick  &  Brock- 
way,  for  respondents. 

FULLEBTON,  J.  This  is  an  action  for 
the  partition  of  real  property.  The  facts 
out  of  which  the  controversy  arises  are  in 
substance  these:  On  September  24,  1892, 
William  A.  Freeman  and  his  wife,  Belle 
Freeman,  being  then  the  owners  of  the  prop- 
erty in  question,  mortgaged  the  same  to  Rob- 
ert Maynard  to  secure  the  repayment  with 
Interest  of  a  loan  of  $1,500  made  to  them 
by  Maynard.  Mr.  Freeman  died  Intestate  on 
February  2,  1894,  leaving  as  his  heirs  at  law 
two  daughters  and  two  sons,  children  of 
himself  and  Belle  Freeman.  Mrs.  Freeman 
was  shortly  thereafter  appointed  adminis- 
tratrix of  his  estate.  The  mortgage  debt  was 
left  unpaid,  and  was  purchased  from  May- 
nard by  Louis  Castalng  some  time  during 
the  year  following  Mr.  Freeman's  death. 
In  1898  Castaing  brought  a  suit  to  foreclose 
the  mortgage.  To  this  suit  he  made  Mrs. 
Freeman  a  party  both  In  her  official  and 
Individual  capacities,  but  did  not  make  the 
heirs  at  law  of  Mr.  Freeman  parties  there- 
to. The  foreclosure  proceeded  to  a  judgment 
and  order  of  sale  against  the  entire  prop- 
erty, and  the  property  was  sold  thereunder 
to  Louis  Castaing  for  the  full  amount  of 
the  mortgage  debt,  Interest,  and  costs.  At 
the  time  of  sale  a  sheriff's  certificate  of  sale 
showing  a  foreclosure  of  the  property  was 


Digitized  by 


290 


97  PACIFIC 


REPORTER. 


(Wash. 


Issued  and  delivered  to  Castaing,  and  later, 
after  the  time  for  redemption  had  expired, 
a  sheriff's  deed  was  executed  and  delivered 
to  him.  Mr.  Castaing  entered  into  posses- 
sion of  the  property  immediately  on  receiv- 
ing the  sheriff's  certificate  of  sale,  and  from 
that  time  to  the  commencement  of  the  pres- 
ent action  has  maintained  open  and  notori- 
ous possession  of  the  property,  paying  all 
state,  county,  and  municipal  taxes  that  have 
been  assessed  thereon,  such  possession  con- 
tinuing for  a  period  of  more  than  seven  years 
next  after  possession  was  taken.  At  the 
time  the  foreclosure  proceedings  were  insti- 
tuted two  of  the  heirs  of  William  A  Free- 
man were  minors.  The  elder  of  these  reach- 
ed the  age  of  majority  some  four  years  aft- 
er his  father's  death,  while  the  younger  was 
still  a  minor  at  the  time  of  the  institution 
of  the.  present  action.  The  appellants  in  the 
action  at  bar  are  the  children  of  William  A 
Freeman.  They  sue  to  recover  a  half  in- 
terest in  the  land,  on  the  theory  that  their 
father's  interest  and  title  therein  descended 
to  them  upon  his  death,  and  were  not  cut  off 
by  the  foreclosure  proceedings  had  by  Cas- 
taing against  their  mother.  In  substance 
they  allege  that  they  are  the  owners  of  an 
undivided  one-half  interest  in  the  property, 
holding  the  same  as  tenants  in  common  with 
the  respondents;  that  the  respondents  are 
in  possession  thereof,  and  deny  that  the  ap-< 
pell  ant  s  had  any  title  or  Interest  therein, 
and  refuse  to  account  to  them  for  any  share 
of  the  rents  and  profits  of  the  property.  To 
the  complaint  the  respondents  make  two  con- 
tentions: First,  that  the  Interests  of  the 
appellants  were  cut  off  by  the  foreclosure 
proceedings;  and,  second,  that  any  right  to 
recover,  conceding  that  their  Interests  did 
survive  the  foreclosure,  was  barred  by  the 
seven-year  statute  of  limitations.  The  trial 
court  held  with  the  respondents  on  the  last 
ground  stated,  and  entered  judgment  to  the 
effect  that  the  appellants  take  nothing  by 
their  action.  This  appeal  is  from  that  judg- 
ment. 

While  there  Is  a  controversy  between 
counsel  as  to  the  respective  relations  of  the 
parties  to  the  property,  and  their  rights 
growing  out  of  the  foreclosure  sale,  we  do 
not  think  the  questions  suggested  merit  ex- 
tended discussion.  Since  the  property  was 
the  community  property  of  William  A.  Free- 
man and  his  wife,  Belle  Freeman,  it  passed 
on  the  death  of  Mr.  Freeman  one-half  of 
Mrs.  Freeman  as  the  survivor  of  the  com- 
munity and  one-half,  share  and  share  alike, 
to  the  appellants  as  the  sole  legitimate  Is- 
sue of  the  body  of  Mr.  Freeman,  and  that 
these  several  persons,  as  long  as  they  re- 
tained title  to  the  property,  held  it  as  ten- 
ants in  common.  It  must  follow,  also,  that 
the  appellants  were  necessary  parties  to  the 
foreclosure  proceedings  If  their  Interests  In 
the  property  were  to  be  cut  off,  and,  as  they 
were  not  made  parties  thereto,  their  inter- 
ests were  not  affected  by  It;  that  the  only 


effect  of  that  proceeding  was  to  pass  the  title 
of  the  one-half  interest  of  Mrs.  Freeman  to 
the  purchaser  at  the  foreclosure  sale,  and 
to  make  such  purchaser  a  tenant  In  common 
In  the  property  with  the  appellants.  We  can- 
not think,  however,  that,  when  the  purchaser 
entered  Into  possession  of  the  property  after 
his  purchase  at  the  sale,  his  possession  con- 
ferred seizure  upon  his  cotenantB.  It  is 
clear  that  he  understood  that  he  was  pur- 
chasing the  entire  property,  and  that  bis 
entry  into  possession  was  for  his  sole  and  ex- 
clusive benefit  as  owner  of  the  property,  and 
that  he  never  thereafter  recognized  the  ap- 
pellants or  any  one  in  privity  with  them  as 
having  any  Interest  In  property.  Such  a  pos- 
session under  the  rule  of  Cox  v.  Tompklnson, 
89  Wash.  70,  80  Pac.  1005,  was  sufficiently 
adverse  even  against  a  tenant  in  common 
to  start  running  the  statute  of  limitations. 
That  case  Is  authority,  also,  for  the  hold- 
ing that  the  statute  has  run  against  the 
appellants  who  had  reached  the  age  of  ma- 
jority at  the  time  the  purchaser  entered  in- 
to possession  of  the  property  under  the  fore- 
closure sale,  as  since  that  time  his  posses- 
sion has  been  actual,  open,  and  notorious, 
under  color  of  title,  made  in  good  faith,  and 
during  such  time  he  has  paid  all  taxes  legal- 
ly assessed  on  such  lands.  That  case  was 
founded,  however,  upon  the  third  section  of 
the  act  of  1803  (Laws  1893,  p.  20",  c.  11),  and 
by  the  fifth  section  of  the  same  act  it  Is  ex- 
pressly provided  that  the  third  section  shall 
not  "extend  to  lands  or  tenements  when 
.there  shall  be  an  adverse  title  to  such  lands 
or  tenements,  and  the  holder  of  such  adverse 
title  is  an  infant  or  person  under  legal  age, 
or  Insane."  If,  therefore,  the  appellants 
who  were  minors  at  the  time  the  respond- 
ents entered  into  possession  of  the  premises 
are  barred  of  their  right  of  recovery,  it  is 
In  virtue  of  the  first  section  of  the  act  cited, 
which  is  made  applicable  to  minors  as  well 
as  adult  claimants  of  property.  That  sec- 
tion reads  as  follows:  "That  all  actions 
brought  for  the  recovery  of  any  lands,  tene- 
ments, or  hereditaments  of  which  any  per- 
son may  be  possessed  by  actual,  open,  and  no- 
torious possession  for  seven  successive  years, 
having  a  connected  title  in  law  or  equity  de- 
duct ble  of  record  from  this  state  or  the  Unit- 
ed States,  or  from  any  public  officer,  or  other 
person  authorized  by  the  laws  of  this  state 
to  sell  such  land  for  the  nonpayment  of  tax- 
es, or  from  any  sheriff,  marshal  or  other 
person  authorized  to  sell  such  land  on  ex- 
ecution or  under  any  order,  judgment  or  de- 
cree of  any  court  of  record,  shall  be  brought 
within  seven  years  next  after  possession  be- 
ing taken  as  aforesaid,  but  when  the  pos- 
sessor shall  acquire  title  after  taking  such 
possession,  the  limitation  shall  begin  to  ran 
from  the  time  of  acquiring  title."  Laws 
1893,  p.  20,  c  11,  I  1. 

The  question  must  turn,  It  will  be  observ- 
ed, on  the  meaning  that  Is  given  to  the  word 
"authorized."    If  that  word  is  to  have  the 
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meaning  of  "lawfully  authorized"— that  la 
to  say,  if  the  authorization  must  have  be- 
hind It  a  judgment  or  decree  of  a  court  of 
record  valid  against  both  collateral  and  di- 
rect assaults— then  clearly  this  sale  is  not 
authorized  within  the  meaning  of  that  word 
aa  it  Is  used  by  the  statute.  But,  on  the  oth- 
er hand,  if  its  meaning  is  that  a  sale  is  au- 
thorized when  it  is  directed  by  a  Judgment 
or  decree  of  a  court  of  record  fair  upon  its 
face,  then  it  is  just  as  clear  that  the  sale 
was  authorized.  It  seems  to  us  that  the  lat- 
ter is  the  correct  meaning.  In  legal  parlance 
the  order  of  the  court  which  apparently 
finally  determines  the  rights  of  the  parties 
in  the  action  or  suit  is  spoken  of  as  the 
judgment  or  decree.  In  fact,  so  general  are 
these  terms  in  the  common  understanding 
that  the  word  "valid,"  "voidable,"  or 
"void"  is  usually  prefixed  to  them  in  order  to 
mark  their  relative  value.  The  Legislature 
we  think,  since  It  used  only  the  general 
terms  without  a  prefix,  must  have  meant 
the  first  order  entered  by  the  court  which 
purported  to  determine  finally  the  rights  of 
the  parties  In  the  action,  regardless  of  the 
question  of  the  validity  of  that  order.  To 
give  it  any  other  meaning  would  be  to  de- 
stroy the  purposes  of  the  act.  If  the  au- 
thorization to  be  valid  must  have  behind  it 
a  judgment  or  decree  invulnerable  to  every 
form  of  assault,  there  would  be  very  little 
need  of  the  statute.  It  could  then  only  ap- 
ply to  the  proceedings  of  the  sheriff  had  in 
the  execution  of  the  writ  or  order  of  sale, 
and  It  would  be  hard  to  conceive  of  a  case 
where  the  sheriff  has  made  a  sale  and  so 
defectively  executed  the  writ  or  order  as  to 
confer  no  rights  at  all  upon  the  purchaser 
at  the  sale.  The  real  evil  lay  in  the  proceed- 
ings back  of  the  judgment  or  decree,  and  It 
was  this  the  statute  intended  to  correct 

It  is  argued  that  this  section  was  not  in- 
tended to  apply  to  the  estates  of  minors,  but 
we  think  the  statute  clear  upon  this  ques- 
tion. The  statute,  as  originally  enacted,  de- 
fined three  distinct  cases  where  color  of  ti- 
tle, accompanied  with  certain  conditions, 
would  operate  as  a  bar  after  a  fixed  time 
to  a  recovery  by  the  legal  owner.  Minors 
and  insane  persons  were  exempted  from  the 
operation  of  two  of  them.  Manifestly,  there- 
fore, the  third  was  Intended  to  apply  to  mi- 
nors as  well  as  to  adults.  The  power  of  the 
Legislature  to  enact  such  a  statute  Is  indis- 
putable. The  rule  cannot  be  better  stated 
than  In  the  language  of  Mr.  Justice  Miller  in 
Vance  v.  Vance,  108  U.  S.  514,  2  Sup.  Ct.  854, 
27  L.  Ed.  808,  where  he  uses  the  following 
language:  "It  is  urged  that,  because  the 
plaintiff  in  error  was  a  minor  when  this  law 
went  Into  operation,  it  cannot  affect  her 
rights;  but  the  Constitution  of  the  United 
States,  to  which  appeal  is  made  in  this 
case,  gives  to  minors  no  special  rights  beyond 
others,  and  It  was  within  the  legislative  com- 
petency of  the  state  of  Louisiana  to  make 
exceptions  in  their  favor  or  not  The  exemp- 


tions from  the  operation  of  statuten  of  limita- 
tion usually  accorded  to  infanta  and  mar- 
ried women  do  not  rest  upon  any  general 
doctrine  of  the  law  that  they  cannot  be  sub- 
jected to  their  action,  but  in  every  instance 
upon  express  language  in  those  statutes  giv- 
ing them  time  after  majority,  or  after  cessa- 
tion of  coverture,  to  assert  their  rights." 
The  judgment  appealed  from  la  affirmed. 

HADLEY,  C.  J.,  and  MOUNT  and  ROOT, 
JJ.,  concur. 


IONA  WAREHOUSE  CO.  v.  VAN  BUREN. 

(Supreme  Court  of  Washington.     Sept  18, 
1908.) 

Principal  and  Agent— Authority  of  Agent 

—Evidence. 

Evidence,  in  an  action  by  a  principal  to 
hold  Its  agent  in  charge  of  its  wheat-trading 
business,  liable  for  losses  from  holding  the 
wheat  some  time  after  purchasing  the  same 
before  selling  it  *«W  to  show  that  he  was  au- 
thorized to  do  as  he  did. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Principal  and  Agent  8S  420-420.] 

Appeal  from  Superior  Court,  Adams  Coun- 
ty;  W.  T.  Warren,  Judge. 

Action  by  the  Iona  Warehouse  Company 
against  Otto  Van  Buren.  Judgment  for  de- 
fendant.   Plaintiff  appeals.  Affirmed. 

Lovell  &  Davis,  for  appellant  O.  R.  Hoi- 
comb,  for  respondent 

PER  CURIAM.  The  plaintiff,  Iona  Ware- 
house  Company,  a  corporation,  has  been  en- 
gaged in  the  business  of  buying,  selling,  and 
shipping  wheat,  prior  to  and  during  the  years 
1905  and  1906,  at  Iona,  in  Adams  county. 
Early  in  the  year  1905  it  employed  the  de- 
fendant Otto  Van  Buren  as  its  managing 
agent  to  conduct  Its  business,  which  he  did 
until  February,  1908.  He  purchased  and  sold 
wheat  transacted  all  business  of  the  corpora- 
tion, made  collections,  deposited  Its  funds  in 
the  Pioneer  State  Bank  at  Rltzville,  drew 
and  signed  its  checks,  conducted  its  corre- 
spondence, kept  its  books  of  account,  and  in 
fact  was,  under  the  authority  of  the  board  of 
directors,  in  full  and  complete  charge  of  all 
of  plaintiff's  business  affairs.  He  from  time 
to  time  purchased  wheat  In  large  quantities 
from  various  persons,  some  of  whom  were 
stockholders,  directors,  and  officers  of  the 
plaintiff  corporation.  Much  of  this  wheat 
was  held  by  the  defendant  at  plaintiff's  ware- 
house for  an  advance  in  price,  instead  of  be- 
ing immediately  sold.  Wheat  fell  in  price, 
with  the  result  that  a  considerable  loss  was 
incurred.  Thereupon  the  plaintiff,  claiming 
the  defendant  bad  violated  bis  instructions, 
and  had  Incurred  loss  by  holding  the  wheat 
instead  of  making  immediate  sales,  com- 
menced this  action  for  an  accounting,  de- 
manding judgment  against  him  in  the  sum  of 
$4,600.  The  defendant  denied  any  neglect  of 
duty,  wrongful  acts,  or  liability  on  hla  part 
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The  cause  was  upon  stipulation  referred  to 
the  court  commissioner  to  take  and  report 
evidence.  Upon  consideration  of  the  evidence 
and  exhibits  so  reported,  the  trial  judge  en- 
tered Judgment  in  favor  of  the  defendant, 
dismissing  the  action.  The  plaintiff  has  ap- 
pealed. 

The  controlling  question  before  us  Is  wheth- 
er the  respondent,  Van  Buren,  acted  In  ex- 
cess or  violation  of  his  authority  In  holding 
the  wheat  so  that  the  same  might  be  sold  at 
an  advance  on  a  rising  market  Upon  this 
Issue  the  evidence  was  In  sharp  conflict.  A. 
number  of  appellant's  officers  and  stockhold- 
ers testified  that  the  respondent  was  instruct- 
ed* to  make  sale  of  all  wheat  purchased  on 
the  respective  dates  of  purchase,  but  that  he 
had  violated  such  instructions.  This  the  re- 
spondent denied.  By  stipulation  all  the  bank 
hooks,  check  books,  bank  statements,  letters, 
hooks  of  account,  and  other  documents  per- 
taining to  appellant's  business  were  Intro- 
duced in  evidence  as  exhibits,  and  the  origi- 
nals are  now  before  us  for  our  consideration. 
The  respondent  not  only  contends  that  he  was 
authorized  by  the  appellant  to  conduct  its 
business  in  the  manner  in  which  It  was  con- 
ducted, but  that  the  stockholders,  directors, 
and  officers  had  actual  knowledge  of  his  acts, 
and  by  their  acquiescence  ratified  the  same. 
This  contention  was  rightfully  sustained  by 
the  trial  court  The  evidence  shows  that  the 
appellant  had  conducted  the  same  business 
during  preceding  years,  and  that  respondent 
had  previously  represented  it  The  bank 
books  show  that  throughout  all  the  years 
the  appellant  had  been  doing  business,  includ- 
ing 1905  and  1906,  large  overdrafts  had  been 
continually  carried  by  it  at  the  Pioneer  State 
Bank.  Other  documents  and  books  positively 
establish  the  fact  that  these  overdrafts  were 
caused  by  disbursements  of  funds  in  the  pur- 
chase of  wheat  which  funds  were  not  re- 
placed by  Immediate  sales.  Appellant's  books 
of  account  show  that  continually,  from  month 
to  month,  It  made  payments  of  interest  to  the 
bank  on  these  large  overdrafts.  The  appel- 
lant made  no  complaint  to  respondent  of  this 
method  of  transacting  business  until  the  sea- 
son was  about  over  and  it  became  apparent 
that  a  loss  would  be  sustained.  From  the 
Indisputable  documentary  evidence  now  be- 
fore us,  we  conclude  that  the  trial  Judge  was 
right  In  finding  In  favor  of  the  respondent. 

The  judgment  is  affirmed. 


LEHTONEN  v.  MARYSVILLE  WATER  & 
POWER  CO. 

(Supreme  Court  of  Washington.    Sept  16, 
1908.) 

Deeds — Reservations — Timbeb  —  Construc- 
tion. 

Where  a  land  contract  reserved  the  timber, 
with  the  right  to  remove  the  same  for  two  years, 
on  the  expiration  of  that  period  the  timber  re- 
maining uncut  reverted  to  the  owner  of  the  land, 
after  which  the  vendor  had  no  right  on  the  land 


or  to  sever  the  timber,  whether  the  reservation 
in  legal  effect  made  it  personal  property  or 
otherwise. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Deeds,  {  468 ;  vol.  83,  Logs  and  Logging, 
|  1L] 

Appeal  from  Superior  Court  Snohomish 
County ;  W.  W.  Black,  Judge. 

Action  by  John  Lebtonen  against  the 
Marysvllle  Water  &  Power  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Padgett  &  Bell,  for  appellant  Bell  &  Aus- 
tin, for  respondent 

MOUNT,  J.  The  lower  court  sustained  a 
general  demurrer  to  plaintiffs  complaint  and 
dismissed  the  action.   Plaintiff  appeals. 

The  only  question  presented  here  is  wheth- 
er standing  timber  reserved  upon  the  sale 
of  real  estate  reverts  to  the  appellant  after 
the  time  when  the  respondent  agreed  to  re- 
move the  timber.  The  respondent  sold  to  the 
appellant  a  certain  tract  of  land,  but  re- 
served the  timber.  The  clause  reserving  the 
timber  is  as  follows:  "Also  saving  and  ex* 
ceptlng  all  the  timber  growing,  standing,  or 
being  upon  said  land,  and  the  party  of  the 
first  part  reserves  and  is  hereby  given  two 
years  in  which  to  remove  said  timber  from 
said  land,  and  also  reserves  the  right  to  enter 
upon,  over,  and  across  said  land  for  the  pur- 
pose of  removing  said  timber."  The  two-year 
period  expired  on  August  9,  1907.  The  low- 
er court  held  that  the  respondent  was  entitled 
to  a  reasonable  time  -after  the  9th  day  of 
August  1907,  and  after  notice,  to  remove  the 
timber,  and  for  that  reason  sustained  the 
demurrer.  The  weight  of  authority  seems  to 
sustain  the  contention  of  the  appellant  that 
the  timber  remaining  uncut  at  the  expira- 
tion of  the  time  fixed  by  the  contract  for  Its 
removal  reverts  to  the  owner  of  the  realty 
and  becomes  a  part  thereof.  Contracts  of 
this  character  are  not  uncommon  in  states 
producing  large  quantities  of  timber,  and 
such  states  generally  hold  to  the  rule  stated, 
as  shown  by  the  following  cases,  which  are 
in  point:  Hodges  v.  Buell,  134  Mich.  162, 
95  N.  W.  1078  ;  Webber  v.  Proctor,  89  Me. 
404,  36  Atl.  631 ;  Clark  v.  Guest  64  Ohio  St 
298,  43  N.  E.  862;  Sanders  y.  Clark,  22 
Iowa,  275;  Golden  v.  Glock,  57  Wis.  118,  15 
N.  W.  12,  46  Am.  Rep.  32;  King  v.  Merrlman, 
38  Minn.  47,  35  N.  W.  570;  Jackson  v.  Har- 
din, 87  S.  W.  1119,  27  Ky.  Law  Rep.  1110; 
Saltonstall  v.  Little,  90  Pa.  422,  35  Am.  Rep. 
683 ;  Null  v.  Elliott  52  W.  Va.  229,  43  S.  B. 
173;  Adklns  v.  Huff,  58  W.  Va.  645,  62  S.  E. 
773,  3  L  R.  A.  (N.  S.J  649;  Bunch  v.  Lum- 
ber Company,  134  N.  a  116,  46  S.  E.  24: 
Morgan  v.  Perkins,  94  Ga.  353,  21  S.  E.  374. 
It  Is  said  in  5  Current  Law,  p.  1491:  "There 
Is  an  apparent  conflict  of  authority  as  to 
whether  one  purchasing  growing  timber  un- 
der a  contract  limiting  the  time  within  which 
it  must  be  removed  loses  title  to  all  of  the 
timber  not  removed  within  that  time.  It 
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would  seem,  however,  that  the  cases  might 
be  reconciled  by  regarding  the  question  as 
one  of  Intention,  to  be  determined  from  the 
terms  of  the  contract  Itself."  See,  also,  25 
Cyc  p.  1551;  28  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  541.  We  think  this  Is  the  rule  which 
governs  this  class  of  contracts  and  which 
controls  this  case. 

Whether  the  reservation  of  the  timber  made 
It  in  legal  effect  personal  property  or  other- 
wise makes  no  difference.  It  Is  Immaterial 
what  the  theoretical  character  becomes.  The 
contract  of  reservation  provides  that  it  shall 
be  removed  within  a  given  time,  if  it  was 
the  intention  of  the  parties  that  the  timber 
might  be  removed  after  that  time,  the  limi- 
tation means  nothing  and  was  misleading. 
The  clear,  expressed  Intention  la  that  the 
timber  shall  be  removed  within  the  time  stat- 
ed. It  follows,  of  course,  that  the  vendor 
had  no  right  on  the  land  to  sever  the  timber 
from  the  land  after  the  time  limit  We  are 
of  the  opinion,  therefore,  that  the  court  erred 
In  sustaining  the  demurrer. 

The  judgment  Is  reversed,  and  the  cause  Is 
remanded,  with  directions  to  the  lower  court 
to  overrule  the  demurrer. 

HADLET,  C.  J.,  and  FULLERTON  and 
RUDKIN,  JJ.,  concur. 


PRESTON  et  al.  v.  HILL-WILSON  SHIN- 
GLE CO. 

(Supreme   Court  of  Washington.     Sept.  18, 
1908.) 

1.  Witnesses— Competency  —  Transactions 
with  Decedents. 

Under  Ballinger's  Ann.  Codes  &  St.  | 
5991  (Pierce's  Code,  |  937),  providing  that, 
where  the  adverse  party  defends  as  deriving  title 
through  a  decedent,  a  party  may  not  testify  in 
his  own  behalf  aa  to  a  transaction  between  him 
and  decedent,  plaintiff,  in  an  action  to  enjoin 
the  cutting  of  timber  which  he  sold  to  M.  and 
which  defendant  bought  of  M.'s  estate,  may  not 
testify  as  to  the  contract  between  him  and  M. 
not  providing  a  10-year  period  for  removing  the 
timber,  though  the  scrivener  has  testified  that 
such  was  the  agreement  and  that  he  by  mistake 
omitted  it  from  the  writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50.  Witnesses,  ||  625-643.] 

2.  Reformation  or  Instruments. 

The  evidence  being  all  one  way,  that  the 
parties  to  a  contract  of  sale  of  timber  agreed  on 
a  10-year  period  for  removing  it  and  that  this 
was  omitted  from  the  writing  by  mistake,  the 
instrument  is  properly  reformed. 

3.  Loos  and  Logging — Sale  or  Standing 
Timber— Failure  to  Remove  in  Prescrib- 
ed Time— Reversion  of  Title. 

With  the  expiration  of  the  period  fixed  by 
a  contract  of  sale  of  timber  for  removing  it,  the 
title  of  the  timber  not  then  cut  reverts  to  the 
vendor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Logs  and  Logging,  §  11.] 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  W.  Black,  Judge. 

Action  by  Ira  G.  Preston  and  others 
against  the  Hill-Wilson  Shingle  Company. 


Judgment  for  defendant.  Plaintiffs  appeal. 
Modified. 

Hathaway  &  Alston,  for  appellants.  H. 
G.  &  Dlx  H.  Rowland  and  Bell  &  Austin,  for 
respondent 

MOUNT,  J.  This  action  was  brought  by 
the  appellants  to  enjoin  the  respondent  from 
cutting  and  removing  timber  from  appellants' 
lands.  For  answer  to  the  complaint  the  de- 
fendant admitted  the  ownership  of  the  land 
In  plaintiffs,  and  that.  It  Intended  to  go  upon 
the  land  and  remove  the  timber  therefrom, 
and  also  set  up  three  affirmative  defenses, 
to  the  effect  (1)  that  on  January  19,  1900, 
the  plaintiffs  by  an  agreement  In  writing, 
for  a  consideration  of  $350  paid  to  them, 
sold  to  one  W.  J.  Morgan  all  the  timber  upon 
said  land,  except  such  as  might  be  needed 
for  outbuildings  and  fences,  that  defendant 
subsequently  purchased  the  said  timber  from 
said  Morgan,  and  that  the  time  within  which 
the  timber  should  be  removed  had  not  ex- 
pired; (2)  in  addition  to  the  facts  stated 
above,  the  answer  alleged  that  the  plaintiffs 
had  knowledge  of  the  sale  and  conveyance 
of  said  timber  to  the  defendant  for  more  than 
6  years,  and  had  acquiesced  therein,  and 
are  now  estopped  from  claiming  said  timber; 
and  (3)  that  by  mutual  mistake  no  time 
limit  was  fixed  by  the  written  contract  of 
sale  entered  into  between  the  plaintiffs  and 
Mr.  Morgan,  but  that  the  agreement  was 
that  said  Morgan  and  his  assigns  should 
have  10  years  within  which  to  remove  said 
timber,  and  that  the  same  was  by  a  mistake 
omitted  from  the  written  contract,  and  that 
after  the  instrument  had  been  executed  the 
scrivener  had  Inserted  therein  the  provision 
for  the  removal  of  the  timber  within  10  years, 
and  defendant  prayed  that  the  written  con- 
tract be  reformed  to  conform  to  the  facts, 
and  that  defendant's  title  to  the  timber  be 
quieted.  In  reply  the  plaintiffs  denied  gen- 
erally all  the  allegations  of  new  matter  con- 
tained In  the  answer.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  findings 
were  made  substantially  in  accord  with  the 
answer.  Thereupon  a  judgment  was  entered 
denying  Injunctive  relief  to  the  plaintiffs, 
but  adjudging  that  the  defendant  was  the 
owner  of  the  timber,  except  such  as  may 
be  needed  by  plaintiffs  for  outbuildings  and 
fences,  and  that  defendant  had  a  lawful  right 
to  enter  upon  and  cut  and  remove  timber 
for  a  reasonable  time  after  notice  to  remove 
the  same.  The  plaintiffs  appeal  from  the 
judgment,  and  argue  three  points,  which  we 
shall  notice  In  order. 

1.  During  the  trial  the  defendant  called 
the  scrivener  as  a  witness,  who  testified  that 
he  reduced  the  contract  of  sale  between  the 
plaintiffs  and  W.  J.  Morgan  to  writing,  and 
that  the  parties  agreed  upon  10  years'  time 
for  Morgan  to  remove  the  timber;  that  when 
he  wrote  out  the  agreement  he  forgot  to  In- 
sert that  clause,  and  that  the  omission  was 
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not  noticed  when  the  contract  was  signed  and 
acknowledged  by  the  parties;  that  a  short 
time  after  the  contract  was  signed,  and 
after  the  plaintiffs  had  gone,  the  attention 
of  the  scrivener  was  called  to  the  omission, 
and  that  he  then  inserted  the  provision  with- 
out permission  of  the  plaintiffs.  It  also  ap- 
peared that  Mr.  Morgan  died  some  time  after 
the  execution  of  the  contract  and  before  the 
defendant  purchased  the  interest  of  his  es- 
tate in  the  timber.  After  the  scrivener  had 
so  testified,  the  plaintiff  was  called  as  a  wit- 
ness and  questioned  about  the  transaction 
between  himself  and  the  deceased.  This 
testimony  was  excluded.  The  witness  came 
clearly  within  the  terms  of  the  statute  (sec- 
tion 5991,  Bellinger's  Ann.  Codes  &  St; 
Pierce's  Code,  §  937),  and  was  therefore  In- 
competent to  testify  to  any  transaction  had 
between  her  and  the  deceased.  O'Connor  v. 
81atter  (Wash.)  93  Pac.  1078. 

2.  It  Is  argued  by  the  appellants  that  the 
evidence  does  not  Justify  a  reformation  of 
the  written  Instrument  The  evidence  as 
we  read  it  is  all  one  way  upon  this  ques- 
tion, and  we  think  it  hardly  admits  of  doubt 
that  the  parties  to  the  original  contract 
agreed  and  intended  to  limit  the  time  to  10 
years  from  January  19,  1900,  within  which 
the  timber  should  be  removed  from  the  land, 
and  that  this  clause  was  omitted  by  mistake. 
The  court  therefore,  did  not  err  in  reform- 
ing the  Instrument  accordingly. 

3.  The  next  question  argued  is  that  in  an 
Instrument  conveying  timber,  when  no  time 
is  mentioned  within  which  the  timber  must 
be  removed  from  the  land,  the  grantee  has 
only  reasonable  time  within  which  to  remove 
the  timber.  In  view  of  the  holding  above, 
that  the  instrument  in  question  was  properly 
reformed  so  as  to  fix  a  definite  time  for  the 
removal  of  the  timber,  It  is  unnecessary  to 
discuss  the  last  question,  because  with  the' 
expiration  of  the  10-year  period  the  title  of 
the  timber  not  cut  reverts  to  the  grantor. 
Lehtonen  v.  Marysville  Water  &  Power  Com- 
pany (decided  at  this  term)  97  Pac  292. 

The  judgment  is  therefore  modified,  so  as 
to  authorize  the  respondent  to  cut  and  re- 
move timber  from  the  land  in  question  until 
January  20,  1910.  The  appellants  to  recover 
costs. 

HADLEY,  C.  J.,  and  ROOT,  FULLER- 
TON,  and  RUDKIN,  JJ.,  concur. 


KELSO  et  al.  v.  AMERICAN  INV.  &  IMP. 
CO.  et  al. 

(Supreme  Court  of  Washington.    Sept.  18, 
1908.) 

1.  Fraudulent  Conveyances — Remedies  or 

§BEDrroBS  —  Action  to  Set  Aside  — 
BOUNDS. 

The  complaint  alleged  that  defendant  L., 
as  president  of  defendant  corporation,  caused  it 
to  agree  to  convey  certain  lands  to  himself  and 
another,  from  whom  one  of  plaintiffs  purchas- 


ed, but  the  corporation  afterward  conveyed  the 
same  land  to  another  defendant  and  thereafter 
its  president  who  had  the  entire  management 
and  control  of  the  corporation,  caused  it  to  con- 
vey to  him,  without  consideration,  the  remain- 
der of  the  corporate  real  estate  and  all  its  as- 
sets for  the  purpose  of  defrauding  creditors; 
that  the  corporation  falsely  represented  that  it 
had  platted  the  land  into  blocks  and  lots,  and 
had  fraudulently  sold  many  lots  under  install- 
ment contracts  which  required  prompt  pay- 
ment of  installments  under  penalty  of  forfei- 
ture ;  and  that  its  president  was  collecting  such 
installments  for  his  individual  use,  and  the  cor- 
poration was  unable  to  make  deeds  to  the  lots 
because  of  the  conveyances  to  its  president,  and 
because  tbe  land  was  incumbered  by  mortgages 
which  were  being  foreclosed.  Held,  that  the 
complaint  stated  a  cause  of  action  on  behalf  of 
the  contract  creditors  and  judgment  creditors 
to  have  the  conveyances  by  the  corporation  to 
its  president  set  aside  as  fraudulent. 
2.  Corporations  —  Receivers  —  Grounds  — 

Threatened  Insolvency  —  Bad  Faith  of 

Corporate  Officials. 

Ballinger's  Ann.  Codes  &  St.  §  5456 
(Pierce's  Code,  §  575),  provides  that  a  receiver 
may  be  appointed  in  an  action  by  a  creditor  to 
subject  any  property  to  his  claim,  when  the  cor- 
poration is  insolvent  or  is  in  imminent  danger 
of  insolvency,  and  in  such  other  cases  as,  in  the 
court's  discretion,  it  may  be  necessary  to  secure 
justice  to  the  parties.  A  complaint  alleged  that 
defendant  corporation  had  agreed  to  convey  land 
to  plaintiff,  and  afterward  conveyed  it  to  anoth- 
er ;  that  the  corporation  had  falsely  represented 
that  it  had  platted  the  land  into  lots  and  blocks 
as  a  suburban  addition,  and  fraudulently  sold 
many  lots  under  installment  contracts,  repre- 
senting that  they  were  unincumbered,  and  its 

E resident  was  collecting  such  installments  for 
is  individual  use;  that  thereafter  the  latter 
caused  the  corporation  to  convey  to  himself, 
without  consideration,  all  the  corporate  real 
estate  and  assets  for  the  purpose  or  defrauding 
creditors,  and  the  corporation  was  unable  to 
make  deeds  to  the  lots  because  of  the  convey- 
ances to  its  president,  and  because  the  land  was 
incumbered  by  mortgages  under  process  of  fore- 
closure. Held,  in  an  action  by  the  contract  and 
judgment  creditors,  that  the  averments  were 
sufficient  to  justify  the  appointment  of  a  re- 
ceiver, as  they  showed  bad  faith  on  the  part  of 
the  corporate  officers  and  that  the  corporation 
was  in  imminent  danger  of  insolvency. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  Nellie  Kelso  and  others  against 
the  American  Investment  &  Improvement 
Company  and  others.  From  a  judgment  for 
plaintiffs,  defendants  appealed.  Affirmed. 

See,  also,  92  Pac.  673. 

Hammond  &  Hammond,  Blaine,  Tucker  & 
Hyland,  W.  W.  Wilshire,  S.  M.  Brackett,  and 
Walker  &  Munn,  for  appellants.  Roberts  & 
Hulbert  for  respondents. 

HADLEY,  C.  J.  This  is  an  action  brought 
by  the  creditors  of  the  American  Investment 
&  Improvement  Company  against  that  com- 
pany and  others,  for  the  purpose  of  setting 
aside  certain  conveyances  of  real  estate  made 
by  that  corporation,  and  also  to  procure  the 
appointment  of  a  receiver  for  the  company. 
Some  of  the  complainants  are  judgment  cred- 
itors and  some  are  contract  holders  for  the 
purchase  of  real  estate  from  the  corpora- 
tion. Other  persons  are  made  codefendants 
with  the  corporation  because  of  interests 
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which  they  assert  against  the  land.  The 
complaint  Is  very  long  and  charges  many 
things,  among  them  the  following:  That  the 
defendant  D.  H.  Lee,  as  president  of  the 
corporation,  caused  the  corporation  by  con- 
tract to  agree  to  convey  to  himself  and  one 
J.  R.  Young  certain  land  belonging  to  the 
company,  consisting  of  about  107  acres;  that 
afterwards  Whipple,  one  of  the  plaintiffs  in 
this  cause,  bought  the  Interest  of  Young,  and 
the  property  was  then  platted  Into  blocks, 
but  not  into  lots,  and  known  as  "Lakeside 
City";  that  afterwards  the  corporation  caus- 
ed this  land  to  be  conveyed  to  the  defend- 
ant D.  C.  Young;  that  later  the  defendant 
D.  H.  Lee,  as  president  of  the  corporation, 
caused  all  of  the  remainder  of  the  real  estate 
belonging  to  the  corporation  to  be  conveyed 
to  himself;  that  the  conveyance  was  without 
any  consideration,  was  fraudulent  and  void 
as  to  all  the  stockholders  and  creditors  of 
the  corporation,  and  was  made  by  the  cor- 
poration and  its  president  for  the  express 
purpose  of  cheating  and  defrauding  the  cred- 
itors and  all  of  the  stockholders  thereof,  ex- 
cept said  defendant  Lee;  that  Lee,  having 
in  bis  control  the  entire  management  of  said 
corporation,  has  caused  all  the  assets  thereof 
to  be  wrongfully  and  fraudulently  trans- 
ferred, leaving  no  property  of  any  character 
standing  In  the  name  of  the  corporation;  that 
the  corporation  has  represented  and  is  rep- 
resenting that  it  has  caused  plats  to  be  filed 
upon  the  lands  mentioned,  comprising  three 
separate  additions,  but  that  no  such  plats 
have  been  filed,  and  that  sales  to  many  per- 
sons have  been  wrongfully  and  fraudulent- 
ly made  by  reason  of  such  representations; 
that  most  of  the  sales  have  been  made  upon 
contracts,  the  purchaser  paying  certain  sums 
in  cash  and  agreeing  to  pay  the  remainder 
in  installments,  and  the  contracts  contain  a 
clause  that,  upon  failure  to  make  each  pay- 
ment promptly  the  person  so  failing  forfeits 
all  money  already  paid;  that  the  defendants 
D.  H.  Lee  and  his  son,  R.  H.  Lee,  are  collect- 
ing those  payments  from  month  to  month,  ap- 
plying the  proceeds  to  their  own  use,  and  re- 
fusing to  pay  the  just  claims  against  the 
corporation.  The  contracts  of  certain  holders 
who  are  parties  to  this  suit  are  particularly 
described  and  specified,  and  it  is  alleged  that, 
after  paying  or  tendering  the  whole  amount 
due  and  demanding  deeds  of  conveyance,  the 
same  were  refused,  and  that  the  purchasers 
have  been  unable  to  acquire  title  to  the  prop- 
erty. It  is  further  alleged  that  the  corpora- 
tion Is  wholly  unable  to  make  deeds  of 'Con- 
veyance to  any  of  such  purchasers,  for  the 
reason  that  it  has  no  title  to  the  property, 
and  for  the  further  reason  that  the  land  is 
Incumbered  by  mortgages  now  in  process 
of  foreclosure;  that  the  contract  holders 
have  no  adequate  remedy,  unless  a  receiver  is 
appointed  to  administer  the  affairs  of  the 
corporation  and  cause  Its  assets  to  be  recon- 
veyed  to  it  The  prayer  of  the  complaint  is 
that  a  receiver  shall  be  appointed  and  that 


the  conveyance  hereinbefore  specified  as  hav- 
ing been  made  to  D.  C.  Young  and  also 
that  to  D.  H.  Lee  shall  be  canceled  and  set 
aside.  A  temporary  receiver  was  appointed, 
and  he  was  later  permitted  to  file  a  peti- 
tion in  the  action  in  the  nature  of  an  inter- 
vention. Other  parties  also  intervened.  The 
various  pleadings  between  all  the  parties  are 
very  long  and  complicated,  and  we  do  not 
find  It  necessary  to  undertake  a  statement  of 
them  here.  The  cause  was  tried  by  the  court 
without  a  Jury,  and  the  court  entered  find- 
ings of  facts  and  conclusions  of  law. 

We  believe  the  most  direct  way  to  place 
before  the  reader  a  more  full  understanding 
of  the  case  is  to  state  somewhat  in  detail 
the  more  material  and  numerous  facts  as 
found  by  the  court.  In  substance,  they  are 
as  follows:  That  certain  plaintiffs  are  con- 
tract holders  such  as  described  in  the  com- 
plaint, and  that  certain  others  are  judgment 
creditors;  that  the  plaintiff  Whipple  claims 
the  right  to  purchase  about  158  acres  of  the 
property  involved  in  the  deed  of  conveyance 
to  D.  0.  Young;  that  the  defendant  O'Bryan 
has  filed  a  cross-complaint,  claiming  to  be 
the  owner  of  1,200  shares  of  the  capital  stock 
of  said  corporation,  of  the  par  value  of  $120,- 
000,  and  he  asks  to  have  the  conveyances  to 
D.  H.  Lee  and  D.  C.  Young  set  aside,  and 
prays  the  appointment  of  a  receiver;  that 
the  corporation  purports  to  have  been  organ- 
ized with  a  capital  stock  of  $10,000,000,  which 
it  is  claimed  was  fully  paid  by  the  offer  to 
transfer  to  the  company  certain  oil  claims 
or  lands  in  the  Kayak  district  in  Alaska; 
that  the  lands  were  merely  locations  upon 
.which  It  was  necessary  to  do  assessment 
work  in  order  to  preserve  the  rights  of  the 
owners;  that  such  assessment  work  has  nev- 
er been  done,  and  the  claims  do  not  appear 
to  have  been  of  any  value,  but  are  worthless; 
that  99,998  shares  of  the  capital  stock  of  the 
corporation  appear  to  have  been  issued  to  one 
McFaul  in  consideration  of  his  offer  to  trans- 
fer these  oil  lands  In  Alaska;  that  there  Is 
no  evidence  that  the  oil  lands  were  trans- 
ferred to  the  corporation;  that  upon  the  same 
day  the  entire  capital  stock  of  the  corpora- 
tion was  issued  to  the  defendant  D.  H.  Lee, 
tber  being  a  total  issue  to  him  of  100,000 
shares;  that  the  shares  Issued  to  McFaul 
were  by  him  immediately  surrendered,  and 
they  were  at  once  reissued  to  Lee;  that  the 
corporation  received  no  consideration  for  its 
capital  stock,  except  the  sum  of  $200  paid 
for  2  shares  of  stock  by  Lee  and  one  Smith, 
and  possibly  a  certain  other  sum  for  stock 
which  was  delivered  to  Knight  and  Williams 
as  part  of  the  purchase  price  of  property, 
which  question  the  court  declined  to  deter- 
mine in  this  cose;  that  D.  H.  Lee  was  at  all 
times  the  president  and  general  manager  of 
the  corporation,  and  during  most  of  the  time 
held  the  office  of  treasurer  or  assistant  treas- 
surer;  that  he  was  at  all  times  a  member  of 
its  board  of  trustees,  was  the  promoter  of 
the  enterprise,  was  at  all  times  the  leading 
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and  directing  spirit  In  the  corporation,  and 
exercised  complete  control  and  dominion  over 
the  corporation  and  its  officers,  the  other 
so-called  directors  being  mere  dummies;  that 
with  the  corporation  having  no  assets,  ex- 
cepting oil  lands  which  are  of  no  value,  it 
entered  Into  a  contract  with  Knight  and  Wil- 
liams for  the  purchase  of  certain  land,  which 
contract  was  in  the  nature  of  an  option 
whereby  the  corporation  agreed  to  pay  $1  In 
cash  and  60  shares  of  the  capital  stock  of 
the  company,  of  the  par  value  of  $60,000, 
and  a  mortgage  in  the  sum  of  $15,000;  that 
afterwards  the  corporation  entered  into  a 
contract  to  purchase  from  the  Robertson 
Mortgage  Company  a  certain  tract  of  land 
for  the  consideration  of  $4,000,  the  corpora- 
tion still  having  no  money  or  means  with 
which  to  pay  for  any  property;  that  it  then 
entered  Into  a  contract  with  Knight  and  Wil- 
liams whereby  the  latter  agreed,  for  a  consid- 
eration of  $2,000  to  be  paid  to  them  and  a 
further  issue  to  them  of  600  shares  of  the 
capital  stock  of  the  corporation,  of  the  par 
value  of  $60,000,  to  release  a  part  of  the  prop- 
erty from  their  contract  and  mortgage;  that 
thereupon  the  corporation  executed  and  de- 
livered to  the  mortgage  company  a  mortgage 
for  $7,500  upon  all  the  land  purchased  from 
the  mortgage  company  and  all  that  part  of 
the  Knight  and  Williams  land  released  by 
the  latter,  the  mortgage  company  retaining 
from  the  amount  of  the  mortgage  $4,000  to 
pay  for  Its  land,  and  delivering  to  the  cor- 
poration the  sum  of  $8,500;  that  after  said 
property  was  acquired  by  the  corporation  it 
proceeded  to  advertise  the  same  and  offer  it 
for  sale  upon  the  market  as  having  been  duly 
platted,  offering  to  purchasers  to  furnish 
clear  title  and  free  abstracts,  and  sales  were 
made  to  a  large  number  of  Innocent  pur- 
chasers; that  at  all  of  said  times  the  land 
was  covered  by  the  mortgages  above  mention- 
ed, and  in  addition  thereto  a  second  mort- 
gage was  given  to  Knight  and  Williams  In 
the  sum  of  $3,000;  that  about  November 
20.  1905,  the  corporation  purports  to  have 
sold  by  contract  to  Lee,  its  president,  and 
one  'J.  R  Young  about  158  acres  of  said 
land,  being  all  that  part  of  It  now  known 
"Lakeside  City,"  and  the  plaintiff  Whipple 
now  claims,  as  the  assignee  of  J.  R  Young, 
to  have  the  right  thereunder  to  purchase  the 
whole  tract;  that  the  land  was  not  platted  as 
represented  by  Lee  at  the  time  of  making 
sales  to  various  purchasers,  but  a  plat  was 
filed  of  Lakeside  City  in  blocks,  but  never  In 
lots  as  It  was  sold;  that  since  the  beginning 
of  this  suit  Lee  procured  to  be  filed  a  plat 
of  Lakeside  City;  that  the  corporation  also 
acquired  by  purchase  from  the  state  of  Wash- 
ington certain  shore  lands  lying  In  front  of 
the  above-mentioned  land;  that  In  May, 
1906,  Lee  caused  the  corporation  to  execute 
and  deliver  to  himself  a  deed  of  conveyance 
whereby  the  attempt  was  made  to  convey  to 
him  certain  of  the  uplands  and  shore  lands, 
the  consideration  stated  in  the  deed  being 


$110,000;  that  by  resolution  of  the  same 
date  Lee  and  the  corporation  caused  to  be 
conveyed  to  D.  C.  Young  certain  other  of 
the  lands  above  mentioned  for  an  alleged  con- 
sideration of  $30,000;  that  at  the  time  of 
the  execution  of  said  deeds  they  are  alleged 
to  have  conveyed  all  the  property  belonging 
to  the  corporation;  that  the  corporation  had 
no  personal  property,  no  office  furniture  or 
fixtures,  no  cash  in  hand,  and  if  said  con- 
veyances shall  stand  as  legal  and  valid  it 
leaves  the  corporation  without  any  assets  of 
any  kind;  that  according  to  the  testimony 
of  the  officers  of  the  corporation  no  books  of 
account  were  ever  kept,  and  no  bills  or 
vouchers  or  itemized  statements  of  account 
can  now  be  found  or  produced;  that  the 
mortgages  upon  said  property  have  not  been 
paid,  and  a  suit  is  now  pending  to  foreclose 
the  two  mortgages  originally  given  to  Knight 
and  Williams;  that  other  creditors  of  the 
corporation  are  unpaid  and  other  suits  are 
pending  which  affect  the  land;  that  the  deeds 
to  D.  H.  Lee  and  D.  C.  Young  were  made 
without  any  authority  on  the  part  of  the 
corporation  and  without  any  consideration 
moving  from  the  grantees  therein  to  the 
corporation,  and  they  were  at  all  times  fraud- 
ulent and  void;  that  all  the  purchasers  and 
contract  holders  have  an  interest  either  in 
the  land  which  they  contracted  to  purchase, 
or  In  having  the  money  which  they  have 
paid  returned  to  them  in  case  title  to  the 
land  cannot  be  obtained;  that  in  the  last-nam- 
ed event  they  should  be  held  to  be  creditors 
of  the  corporation  to  the  extent  of  the 
amounts  which  they  have  paid;  that  their 
claims  are  wholly  unsettled,  and  no  provision 
has  been  made  for  obtaining  or  perfecting 
title  for  them. 

It  was  further  found  that  no  appeal  was 
ever  prosecuted  by  the  said  corporation  in 
the  case  of  W.  W.  Whipple  against  D.  H. 
Lee  and  the  corporation,  and  that  no  notice 
of  appeal  in  said  cause  was  ever  given  on  be- 
half of  the  corporation,  no  appeal  bond  was 
ever  executed  in  its  behalf,  and  it  was  in  no 
way  joined  In  the  appeal;  that  the  corpora- 
tion was  not  benefited  by  the  appeal  taken 
In  that  case  by  D.  H.  Lee  as  an  individual, 
and  it  was  In  no  way  interested  in  the  execu- 
tion of  a  certain  deed  of  trust  for  a  part  of 
the  land  above  mentioned  to  the  Fidelity  & 
Deposit  Company  of  Maryland  and  John  A. 
Whalley,  which  deed  of  trust  was  intended 
as  an  indemnity  to  said  surety  company  for 
furnishing  an  appeal  and  supersedeas  bond  in 
the  appeal  mentioned;  that  no  resolution  was 
ever  passed  by  the  trustees  of  the  corpora- 
tion authorizing  the  execution  of  the  trust 
deed,  and  no  authority  for  Its  execution  ex- 
isted; that  the  trust  deed  contained  a  pro- 
vision to  the  effect  that  when  its  conditions 
should  have  been  performed  the  property 
should  be  reconveyed,  not  to  the  corpora- 
tion, but  to  D.  H.  Lee  individually;  that  the 
agents  and  representatives  of  said  surety 
company  had  sufficient  knowledge  as  to  the 
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true  condition  of  said  corporation  and  the 
relation  of  D.  H.  Lee  to  the  same  to  have 
placed  them  upon  guard,  and  to  have  required 
a  more  fall  and  thorough  investigation  of  the 
corporation's  affairs  and  its  relation  to  Lee; 
that  Lee  dominated  and  controlled  the  cor- 
poration, and  caused  the  trust  deed  to  be 
made  solely  in  his  own  interest,  and  bis  act 
was  without  authority  as  against  the  corpora- 
tion. 

From  the  foregoing  facts  the  court  conclud- 
ed that  the  deeds  from  the  American  Invest- 
ment &  Improvement  Company  to  D.  H.  Lee 
and  D.  C.  Young  are  void  in  law,  and  that 
the  plaintiffs  in  this  suit,  and  also  the  re- 
ceiver upon  his  petition  of  intervention  in 
the  cause,  are  entitled  to  have  a  decree  set- 
ting aside  the  deeds,  and  to  have  all  the 
property  therein  described  reconveyed  to  the 
corporation,  Including  the  shore  lands;  that 
the  deed  of  trust,  purporting  to  have  been 
executed  by  the  corporation  and  D.  H.  Lee  to 
the  Fidelity  &  Deposit  Company  of  Maryland 
and  John  A.  Wballey,  is  of  no  force  and  effect 
as  against  the  corporation,  and  that  the  Fi- 
delity &  Deposit  Company  of  Maryland  and 
John  A.  Whalley  should  be  decreed  to  have 
no  right,  title,  or  Interest  of  any  kind  in 
said  land,  and  that  the  title  of  the  corpora- 
tion should  be  quieted  as  against  them;  that 
the  previous  appointment  of  a  temporary 
receiver  in  the  cause  was  proper,  and  that 
the  appointment  should  now  be  made  per- 
manent; that  a  receiver  should  be  appointed 
to  take  charge  of  all  the  property  and  assets 
of -the  corporation,  who  shall  administer  its 
affairs  under  the  orders  and  directions  of  the 
court.  Such  a  decree  was  entered,  and  the 
American  Investment  &  Improvement  Com- 
pany and  D.  H.  Lee  have  jointly  appealed. 
The  Fidelity  &  Deposit  Company  of  Mary- 
land and  John  A.  Whalley  have  also  joined 
in  an  appeal. 

The  record  in  the  cause  is  a  very  tedious 
one,  comprising  hundreds  of  pages,  by  which 
the  various  contentions  as  made  in  the  trial 
court  are  brought  here.  The  writer  has 
spent  much  time  in  reading  the  record,  but, 
in  view  of  what  has  already  been  stated 
from  it,  we  believe  that  no  extended  discus- 
sion here  is  necessary.  The  history  of  the 
management  of  the  corporation  is  somewhat 
remarkable,  and  sufficiently  speaks  for  itself 
to  make  comment  upon  the  facts  unnecessary. 
It  Is  contended  that  the  demurrers  to  the 
complaint  should  have  been  sustained;  but 
we  think,  from  our  statement  of  the  aver- 
ments contained  in  the  complaint,  it  Is  mani- 
fest that  a  cause  of  action  was  stated  call- 
ing for  the  setting  aside  of  the  conveyances 
and  also  for  the  appointment  of  a  receiver. 
The  Interests  of  the  contract  holders  and  the 
judgment  creditors  as  plaintiffs  are  sufficient 
under  all  the  averments  to  warrant  them  In 
asking  the  relief  sought  against  conveyances 
which  fraudulently  transferred  the  corporate 
assets,  leaving  nothing  to  pay  their  claims. 
The  allegations  also  show  an  insolvent  con- 


dition of  the  corporation  if  the  conveyances 
attacked  are  permitted  to  stand,  and  in  any 
event,  even  if  not  permitted  to  stand,  the 
averments  as  to  bad  faith  on  the  part  of 
those  controlling  the  stock  and  policy  of  the 
corporation,  and  also  as  to  the  generally  con- 
fused and  complicated  condition  of  corporate 
affairs,  show  that  the  corporation  is  in  im- 
minent danger  of  Insolvency.  The  complaint, 
therefore,  showed  ground  for  a  receivership 
under  our  statute  (Ballinger's  Ann.  Codes  & 
St  §  5456 ;  Pierce's  Code,  {  575).  We  think 
the  findings  of  the  court,  as  we  have  stated 
them  in  substance,  are  well  sustained  by  the 
evidence,  and  we  shall  not  disturb  them,  as 
we  discover  no  prejudicial  error  In  the  trial 
of  the  cause.  The  conclusions  which  the 
court  reached  and  the  decree  which  it  ren- 
dered In  all  respects  followed  from  the  facts. 
The  judgment  is  therefore  affirmed. 

CROW,  FULLBRTON,  and  RUDKIN,  JJ., 
concur.  MOUNT  and  ROOT,  JJ.,  took  no 
part 


GRIMM  et  al.  v.  PACIFIC  CREOSOTING  CO. 
et  al.  (OLYMPIA  HARDWARE  CO. 
et  al.,  Interveners). 
(Supreme  Court  of  Washington.  Sept  24, 1908.) 

1.  Loos  and  Logging — Liens — Enfobcement 
— Pasties. 

Under  Ballinger's  Ann.  Codes  &  St.  S  5949 
(Pierce's  Code,  §  0101),  providing  that  any  per- 
son who  shall  eloign  any  logs  on  which  there 
is  a  lien  shall  be  liable  to  the  holder  thereof, 
and  the  court  in  an  action  to  enforce  the  lien 
shall  enter  a  personal  judgment  against  the 
eloigner  for  damages,  etc.,  a  purchaser  of  logs 
on  which  there  is  a  lien,  who  removes  a  part 
thereof  beyond  the  jurisdiction  of  the  court, 
is  a  proper  party  to  a  foreclosure  action,  and 
the  court  may  give  judgment  against  him  for 
the  eloignment 

2.  Appeal  and  Erbob— Objections  in  Tbial 
Coubt— Necessity— Demand  or  Juby. 

Where  a  party  did  not  demand  a  jury,  the 
court  on  appeal  will  not  determine  whether  he 
was  entitled  to  a  jury  trial. 

3.  Logs  and  Logging — Liens— Pbopebty  Sub- 
ject to  Liens. 

Employes  engaged  in  cutting  and  securing 
logs  from  one  to  six  months  prior  to  the  filing 
of  a  lien  for  the  services  have  a  lien  on  all 
the  logs  cut  and  secured  during  the  time  of  their 
employment  and  it  is  not  incumbent  on  them 
to  prove  that  the  services  for.  which  the  lien 
was  filed  were  all  performed  in  cutting  and  se- 
curing particular  logs  against  which  the  lien 
is  claimed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Logs  and  Logging,  |  65.] 

4.  Costs— Enfobcement. 

The  court  in  an  action  to  enforce  a  lien 
for  services  in  cutting  and  securing  logs  can- 
not tax  attorney's  fees  or  receiver's  fees  person- 
ally against  the  eloigner  of  a  part  of  the  logs 
made  a  party  to  the  action. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  H.  D.  Grimm  and  others  against 
the  Pacific  Creosoting  Company  and  another, 
in  which  the  Olympia  Hardware  Company 
and  another  intervened.    From  a  judgment 
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for  plaintiffs,  the  defendant  named  appeals. 
Modified  and  affirmed. 

Troy  &  Falknor,  for  appellant  E.  N. 
Steele  and  King  &  King,  for  respondents. 

RUDKIN,  J.  This  action  was  instituted 
to  foreclose  a  lien  for  services  and  labor 
performed  at  the  special  instance  and  re- 
guest  of  the  defendant  Saunders  in  cutting 
and  securing  certain  logs  and  piles.  From 
a  judgment  in  favor  of  the  several  plaintiffs, 
the  defendant  Pacific  Creosoting  Company 
has  appealed. 

The  property  against  which  It  was  sought 
to  foreclose  the  Hen  was  described  in  the 
complaint  as  one  boom  of  piles  or  logs  con- 
taining 31,500  running  feet  of  piles  or  logs, 
and  one  boom  of  piles  or  logs  containing  39,- 
470  running  feet  of  piles  or  logs,  all  of 
which  were  branded  or  marked  "S"  on  the 
end  thereof,  and  about  8,000  running  feet  of 
piles  or  logs  lying  partly  on  land  and  part- 
ly in  the  water  In  section  18,  township  18 
north,  of  range  1  east,  W.  M.,  in  Thurston 
county.  The  complaint  further  alleged  that 
all  the  piles  or  logs  above  described  had 
been  purchased  by  the  appellant,  the  Pacific 
Creosoting  Company,  and  that  the  two  booms 
had  been  eloigned  by  the  purchaser  and  re- 
moved beyond  the  Jurisdiction  of  the  court  to 
some  place  to  the  respondents  unknown. 
The  complaint  prayed  for  a  foreclosure  of 
the  lien  and  for  damages  against  the  Creo- 
soting Company  for  the  eloignment  A  de- 
murrer to  the  complaint  for  misjoinder  of 
causes  of  action  was  overruled,  and  this 
ruling  is  the  first  error  assigned.  If  the  con- 
tention of  the  appellant  that  it  had  no  inter- 
est in  or  claim  to  the  logs  within  the  Juris- 
diction of  the  court  against  which  the  fore- 
closure was  sought  were  borne  out  by  the 
record,  there  would  be  much  force  in  its  fur- 
ther contention  that  two  causes  of  action 
were  improperly  united.  Such,  however,  Is 
not  the  case  here.  The  complaint  alleged 
that  the  appellant  purchased  not  only  the  two 
booms  which  had  been  removed  beyond  the 
Jurisdiction  of  the  court,  but  also  the  8,000 
lineal  feet  of  piling  within  the  jurisdiction 
of  the  court  against  which  the  lien  was  ac- 
tually foreclosed.  The  appellant  was  there- 
fore a  proper  party  to  the  foreclosure  ac- 
tion, and  being  such,  it  was  competent  for 
the  court  to  give  judgment  in  damages 
against  it  for  the  eloignment  under  section 
5949,  Ballinger's  Ann.  Codes  6  St  (Pierce's 
Code,  §  6101).  Whether  the  appellant  was 
entitled  to  a  Jury  trial  in  the  case  for 
eloignment  we  need  not  Inquire,  as  no  de- 
mand for  a  jury  was  made. 

The  remaining  assignments,  except  In  re- 
lation to  the  question  of  costs,  are  based  on 
the  insufficiency  of  the  testimony  to  sustain 
the  judgment.  The  proof  tends  to  show  that 
the  several  respondents  were  in  the  employ 


of  the  defendant  Saunders  from  one  to  sis 
months  prior  to  the  date  of  filing  the  lien, 
and  that  during  a  portion  of  that  time  some 
of  the  respondents  at  least  were  engaged  In 
cutting  and  securing  logs  which  were  boom- 
ed by  the  defendant  Saunders  and  consigned 
to  Moran  Bros,  at  Seattle,  and  in  cutting  and 
securing  two  other  booms  of  piles  or  logs 
which  were  sold  and  delivered  to  the  appel- 
lant more  than  30  days  prior  to  the  date 
of  filing  the  lien  claim.  The  court  below 
found  that  all  the  labor  and  services  for 
which  a  foreclosure  was  sought  were  per- 
formed in  cutting  and  securing  the  two 
booms  eloigned  within  the  30  days  before  fil- 
ing the  Hen  and  upon  the  8,000  feet  within 
|  Thurston  county.  If  it  was  Incumbent  upon 
|  the  respondents  to  prove  that  such  was  the 
case,  the  proof  on  their  part  Is  far  from  sat- 
I  i8factory,  though  we  are  not  prepared  to  say 
|  that  the  findings  are  unsupported  by  the 
I  testimony.  But  in  our  opinion  the  several 
respondents  had  a  Hen  on  all  the  logs,  and 
on  all  the  piles  cut  and  secured  during  the 
time  of  their  employment  and  It  was  not 
incumbent  upon  them  to  prove  that  the  serv- 
ices for  which  the  lien  was  filed  were  all 
performed  in  cutting  and  securing  the  par- 
ticular piles  or  logs  against  which  the  lien 
was  claimed-  The  contention  that  the  de- 
cree is  unsupported  by  the  testimony  is  there- 
fore without  merit 

The  last  assignment  relates  to  a  question 
of  costs.  The  8,000  lineal  feet  of  logs  or 
piles  against  which  the  lien  was  actually 
foreclosed  were  of  the  value  of  $345,  accord- 
ing to  the  testimony  and  the  return  of  tne 
sheriff  on  the  special  execution  issued  on 
the  judgment.  In  the  foreclosure  action  a 
receiver  was  appointed  to  take  charge  of  the 
property,  and  in  the  decree  of  foreclosure  a 
personal  Judgment  was  given  against  the  ap- 
pellant, not  only  for  the  aggregate  amount 
of  the  several  lien  claims,  but  also  for  the 
costs  of  the  foreclosure,  including  $340  at- 
torney's fees  allowed  by  the  court  and  $231 
receiver's  fees.  This  in  our  opinion  was  er- 
ror. While  it  was  competent  for  the  court 
to  give  judgment  against  the  eloigner  In  the 
foreclosure  action,  yet  the  recovery  should 
not  exceed  the  amount  recoverable  in  an  ac- 
tion at  law.  In  an  action  at  law  no  attor- 
ney's fees  or  receiver's  fees  could  be  taxed, 
and  they  should  not  have  been  taxed  person- 
ally against  the  appellant  in  this  action. 

The  judgment  against  the  appellant  will 
therefore  be  modified  by  striking  therefrom 
'and  from  the  cost  bill  the  items  of  $340 
attorney's  fees  and  $231  receiver's  fees,  and, 
as  thus  modified,  the  judgment  is  affirmed. 
The  appellant  wUl  recover  its  costs  on  ap- 
peal. 

HADLET,  C.  J.,  and  FULLERTON,  ROOT, 
MOUNT,  and  CROW,  JJ.f  concur. 
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In  re  McGEE'S  ESTATE.    (L.  A.  2,200.) 
(Supreme  Court  of  California.   Aug.  27,  1908.) 

1.  HOMEOTEAD — DEVISE — ' '  HKI B8. '  * 

Civ.  Code.  I  1266,  provides  that  a  home- 
stead, selected  by  one  spouse  in  the  separate 
property  of  the  other  without  the  consent  of 
the  latter,  on  the  death  of  the  owner  goes  to 
bis  "heirs  or  devisees."  Code  Civ.  Proa  1  1474, 
provides  that  in  such  case  the  property  passes 
on  the  death  of  the  owner  to  his  heirs/'  and 
such  section,  having  been  amended  in  1880  ten 
days  after  the  amendment  of  section  1265  of 
the  Civil  Code,  mast  be  taken  as  the  last  ex- 
pression of  the  legislative  will,  and,  since  the 
word  "heirs"  cannot  be  construed  to  include 
"devisees,"  as  repealing  by  implication  the  part 
of  section  1266  of  the  Civil  Code  which  would 
permit  the  owner  to  dispose  of  such  a  home- 
stead by  devise  to  the  exclusion  of  the  rights  of 
the  surviving  spouse  or  other  heir  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homestead,  f  249. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8241-3264;  vol.  8,  pp.  7677-7678.] 

2.  Descent  and  Distribution— Hubbard  as 
Heir  o»  Deceased  Wife. 

On  the  death  of  a  married  woman  pending 
the  settlement  of  an  estate  from  which  she  was 
entitled  to  an  interest  in  real  estate  as  an  heir 
at  law,  leaving  a  husband,  but  no  children,  the 
husband  is  entitled,  under  Civ.  Code,  8  1386. 
subd.  2,  to  one-half  of  the  share  of  his  deceased 
wife  in  such  real  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Descent  and  Distribution,  |  145.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  County ;  S.  E.  Crow,  Judge. 

In  the  matter  of  the  estate  of  Hugh  Pat- 
rick McGee,  deceased.  From  the  decree  of 
distribution,  the  administrator  and  distribu- 
tees other  than  the  widow  appeal.  Bemand- 
ed  for  correction  of  decree. 

Henry  B.  Lister  and  Richards  &  Carrier, 
for  appellants.  A.  J.  Bledsoe,  for  respondent. 

SLOSS,  J.  Hugh  Patrick  McGee  died  testate 
In  January,  1902,  leaving  a  widow,  Catherine 
McGee  and  six  children,  all  of  whom  were  over 
the  age  of  majority.  His  estate  consisted  in 
part  of  a  tract  of  164.89  acres  of  land  in  Men- 
docino county,  which  was  his  separate  prop- 
erty. During  the  lifetime  of  the  decedent, 
bis  wife,  Catherine  McGee,  had  made  a  dec- 
laration of  homestead  upon  this  land.  The 
decedent  did  not  Join  in  the  selection  and 
declaration.  The  will  devised  all  of  the  tes- 
tator's estate  to  his  six  children  in  equal 
shares.  It  was  duly  admitted  to  probate  In 
the  superior  court  of  Santa  Barbara  county, 
and  at  the  close  of  administration  a  decree 
was  made  distributing  the  homestead  tract 
to  the  heirs  of  the  decedent,  in  the  proportion 
of  one-third  to  the  widow  and  two-thirds  to 
the  surviving  children  and  to  the  heirs  of 
those  of  them  who  had  died  pending  the  ad- 
ministration of  the  estate.  The  executor  and 
the  distributees  other  than  the  widow  appeal 
from  the  decree  of  distribution. 

The  claim  of  appellants  Is  that  as  devisees 
they  were  entitled  to  have  the  homestead 
property  distributed  to  them,  to  the  exclusion 
of  the  widow.   Section  1265  of  the  Civil  Code, 


upon  which  the  appellants  place  their  reli- 
ance, provides  that  a  homestead  selected  as 
was  the  one  In  the  case  at  bar  goes,  upon  the 
death  of  the  person  whose  property  was  se- 
lected, to  his  heirs  or  devisees.  On  the  oth- 
er band,  the  rule  laid  down  by  section  1474 
of  the  Code  of  Civil  Procedure  is  that  the 
homestead  in  such  case  vests  In  the  heirs  of 
the  person  from  whose  property  It  was  se- 
lected. The  word  "heirs"  cannot  be  con- 
strued to  include  "devisees,"  and  section  1474 
therefore  operates,  as  was  said  In  constru- 
ing similar  language  In  section  1468  of  the 
Code  of  Civil  Procedure,  "to  test  the  title 
to  the  homestead  in  the  heirs  at  law,  and 
so  to  withdraw  it  from  the  disposition  made 
by  the  testator  under  bis  will."  In  re  Walk- 
erly,  108  Cal.  627,  655,  41  Pac  772,  49  Am. 
St  Bep.  68. 

The  turning  point  of  the  case  is,  then, 
whether  section  1474  of  the  Code  of  Civil 
Procedure  or  section  1265  of  the  Civil  Code 
shall  control  where  their  provisions  are  con- 
flicting. The  question  thus  presented  is  no 
longer  an  open  one  in  this  court  In  Weln- 
relch  v.  Hensley,  121  Cal.  647,  64  Pac.  254, 
we  said:  "The  devolution  of  the  title  to  the 
homestead  premises  in  case  of  the  death  of 
one  of  the  spouses  is  provided  for  in  section 
1265  of  the  Civil  Code,  and  also  In  section 
1474  of  the  Code  of  Civil  Procedure.  The  lat- 
ter section  was  amended  ten  days  later  than 
the  section  of  the  Civil  Code,  and  Is  to  be  re- 
garded as  the  latest  expression  of  the  legis- 
lative will."  Again  in  Estate  of  Fath,  132 
Cal.  609,  64  Pac  905,  it  Is  said  that  "this  sec- 
tion (1474),  in  its  present  form,  is  the  latest 
expression  of  the  legislative  will  upon  the 
subject,  and  supersedes  the  provisions  there- 
on in  section  1265  of  the  Civil  Code.  Wein- 
relch  v.  Hensley,  121  Cal.  647,  64  Pac.  254." 
If  there  be  any  merit  In  appellants'  conten- 
tion that  the  declaration  In  the  Weinrelch 
Case  was  not  necessary  to  the  decision,  this 
point  certainly  cannot  be  urged  as  affecting 
the  authoritative  force  of  Estate  of  Fath. 
There  the  superior  court  had  denied  a  peti- 
tion of  the  devisees  for  distribution,  and  it 
was  essential  to  a  disposition  of  the  appeal 
to  determine  whether  the  case  was  governed 
by  the  section  which  gave  to  the  devisees  an 
Interest  In  the  homestead  property,  or  by  that 
which  vested  the  homestead  in  the  heirs.  It 
must  be  taken  to  be  settled  that  the  two 
Code  sections  cannot  be  harmonized,  and 
that,  as  between  them,  effect  is  to  be  given  to 
the  later  enactment 

On  the  question  of  which  is  to  be  regarded 
as  the  later,  the  appellants  seek,  however,  to 
distinguish  the  Fath  Case.  The  two  sections 
under  consideration  were  last  amended  in 
1880.  These  are  the  amendments  referred  to 
in  Weinrelch  v.  Hensley.  Prior  to  the  amend- 
ments of  1880,  these  sections  had  been  amend- 
ed in  1874;  the  amendment  of  section  1474 
antedating  that  of  section  1265  by  six  days. 
The  amendment  of  1880  made  no  substantial 
change  in  section  1265  of  the  Civil  Code, 
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Section  1474  of  the  Code  of  Civil  Procedure, 
as  amended  In  1874,  provided  that  a  home- 
stead, if  selected  from  community  property, 
vested,  on  the  death  of  one  of  the  spouses, 
In  the  survivor,  while,  If  It  was  selected  from 
the  separate  property  of  one  of  the  spouses, 
It  vested,  on  the  death  of  that  one,  In  his  or 
her  heirs.  The  amendment  of  1880  made  no 
change  in  the  case  of  homesteads  selected 
from  community  property,  but  with  reference 
to  homesteads  selected  from  separate  prop- 
erty it  distinguished  between  those  selected 
by,  or  with  the  consent  of,  the  owner  of  the 
property,  and  those  selected  by  one  of  the 
spouses  without  the  consent  of  the  other. 
Those  of  the  former  class  were  made  to  go 
to  the  survivor ;  of  the  latter,  to  the  heirs  of 
the  person  from  whose  property  the  selection 
had  been  made.  Thus  the  only  change  made 
by  the  amendment  of  1880  to  section  1474  was 
with  relation  to  homesteads  selected  from 
separate  property  where  the  owner  of  the 
property  made  the  selection  or  joined  in  it 
Such  a  homestead  was  Involved  In  Estate  of 
Fath.  But  here  we  have  a  case  of  a  home- 
stead selected  by  the  wife  from  the  separate 
property  of  the  husband  without  his  consent. 
Such  property  went  to  the  heirs  by  the  provi- 
sions of  section  1474  before  as  well  as  after 
the  amendment  of  1880. 

Under  the  rule  declared  In  section  325  of 
the  Political  Code,  the  portions  of  an  amend- 
ed section  which  are,  not  altered  "are  to  be 
considered  as  having  been  the  law  from  the 
time  they  were  enacted,  and  the  new  provi- 
sions are  to  be  considered  as  having  been 
enacted  at  the  time  of  the  amendment."  C. 
P.  R.  R.  Co.  v.  Shackelford,  63  Cal.  261; 
Swamp  Land  Dlst  v.  Glide,  112  Cal.  85,  44 
Pac.  451.  Therefore,  appellants  argue,  while 
section  1474  may  be  regarded  as  newly  enact- 
ed In  1880  in  so  far  as  It  deals  with  succes- 
sion to  homesteads  selected  from  separate 
property  by  or  with  the  consent  of  the  owner 
(as  in  the  Fath  Case),  It  must  be  considered 
as  a  mere  continuation  of  existing  law  in  so 
far  as  it  declares  the  right  of  succession  to 
homesteads  selected  from  separate  property 
without  the  consent  of  the  owner.  As  to 
such  cases  we  are,  it  is  claimed,  thrown  back 
to  the  amendments  of  1874,  whereby  the  two 
sections  under  discussion  were  first  made  to 
contain  the  conflicting  provisions  now  found 
in  them  with  reference  to  homesteads  select- 
ed from  the  separate  property  of  a  noncon- 
senting  spouse  by  the  other.  The  amendment 
of  1874  to  section  1265  was  approved  six  days 
later  than  that  to  1474,  and  it  is  argued  that 
the  provision  of  section  1265,  vesting  the 
homestead  In  the  "heirs  or  devisees,"  was  the 
later,  and  therefore  the  controlling,  enact- 
ment with  reference  to  cases  like  the  one  be- 
fore us.  But  this  argument,  while  ingenious, 
Is  seen,  upon  consideration,  to  destroy  Itself. 
The  ground  upon  which  a  later  enactment  Is 
made  to  overcome  an  earlier  conflicting  one 
is  that  it  is  a  repeal  by  implication  of  the 
earlier.   If,  in  1874,  the  amendment  of  sec- 


tion 1265  repealed  the  conflicting  provision 
Introduced  Into  section  1474  six  days  ear- 
lier, the  latter  provision  ceased  to  be  the 
law.  The  rule  that  an  amendment  of  a 
law  Is  to  be  deemed  a  continuation  of  the 
portion  not  changed  can  have  application 
only  to  existing  laws,  not  to  those  that 
once  existed,  but  have  been  repealed.  In 
1880  the  provision  that  a  homestead  select- 
ed from  separate  property  without  the  own- 
er's consent  vested  in  his  or  her  heirs  had 
not  been  the  law,  according  to  appellants' 
contention,  for  six  years.  The  amendment 
of  the  section  must  be  regarded  as  a  new 
enactment  as  to  everything  which  was  not, 
at  the  time  of  the  amendment,  a  living  stat- 
utory rule.  The  case  is  not,  therefore,  dis- 
tinguishable from  Estate  of  Fath,  and  the 
court  below  rightly  held  that  the  homestead 
property  passed  to  the  heirs  of  the  decedent, 
rather  than  to  his  devisees. 

One  point  remains.  Clara  C.  Parrent,  one 
of  the  six  children  of  the  testator,  died  Intes- 
tate during  the  administration  of  her  father's 
estate,  leaving  a  husband,  Louis  Parrent, 
but  no  children.  By  the  decree  the  court 
awarded  to  her  surviving  husband  only  one- 
third  of  her  share,  Instead  of  one-half,  to 
which,  under  subdivision  2  of  section  1386  of 
the  Civil  Code,  he  was  entitled.  The  cause 
must  be  remanded  for  the  correction  of  this 
error,  by  reason  of  which  the  shares  of  all 
the  heirs,  except  the  widow,  were  increased 
at  the  expense  of  Louis  Parrent  But  inas- 
much as  this  is  a  matter  affecting  only  the 
rights  of  the  appellants  among  themselves, 
and  In  no  wise  concerning  the  widow,  no  costs 
should  be  allowed  to  appellants  on  this  ap- 
peal. 

The  cause  is  remanded,  with  directions  to 
the  superior  court  to  enter  a  decree  in  ac- 
cordance with  the  views  herein  expressed. 
The  appellants  shall  not  recover  costs  of  ap- 
peal. 

We  concur:  BEATTY,  C.  J.;  ANGEL- 
LOTTI,  J.;  SHAW,  J.;  HENSHAW,  J.; 
LORIGAN,  J. 


KEATING  et  al.  v.  SMITH.    (L.  A.  2,056.) 
(Supreme  Court  of  California.   Aug.  27,  190S.> 

1.  Judgment— Res  Judicata  —  Testamenta- 
ry Tkusts— Controlling  Effect  or  De- 
cree of  Distribution. 

A  decree  distributing  the  estate  of  a  tes- 
tator upon  a  trust  created  by  the  will,  unap- 
pealed  from,  is  conclusive  of  the  validity  of  the 
trust,  whether  originally  valid  or  not.  and  al- 
so as  to  its  terms  and  the  rights  of  all  parties 
interested  under  the  will,  which  are  thereafter 
to  be  measured  by  the  decree,  and  not  by  the 
will. 

2.  TRUSTS— Construction  of  Decree— Vest- 
ed Remainder— "To  Go." 

A  decree  distributed  the  residuary  estate 
of  a  testator  to  a  trustee  named  in  the  will,  "in 
trust  to  manage,  control,  and  care  for  said  prop- 
erty and  the  accumulations  thereof  until  the 
youngest  surviving  child  of  the  testator  reached 
majority,  "and  then  to  go"  one-third  to  the 
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widow  and  the  remainder  in  equal  shares  to 
the  surviving  children  of  the  testator.  It  also 
provided  that  in  the  meantime  the  income 
should  annually  be  distributed  to  the  widow  and 
children  in  the  same  proportions.  Held,  that 
the  words  "to  go"  were  clear  words  of  direct 
grant  or  devise,  and  that  under  the  same  the 
widow  took  a  vested  estate  in  remainder,  which 
on  her  death  Intestate  before  the  termination  of 
the  trust  descended  to  her  heirs,  notwithstand- 
ing the  provisions  of  Civ.  Code,  $  863,  that  "ev- 
ery express  trust  in  real  property  *  *  * 
vests  the  whole  estate  in  the  trustees  subject 
only  to  the  execution  of  the  trust,"  and  that 
"the  beneficiaries  take  no  estate  or  interest  in 
the  property,  but  may  enforce  the  performance 
of  the  trust";  the  estate  which  a  trustee  takes 
by  virtue  of  such  section  not  being  necessarily 
a  fee,  but  only  such  estate  as  is  required  for 
the  execution  of  his  trust. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Curtis  D.  Wilbur, 
Judge. 

.  Action  by  Alfred  Vincent  Keating  and 
George  H.  Hutton,  as  trustees,  and  others, 
against  Isaiah  H.  Smith,  personally  and  as 
administrator  of  the  estate  of  Isabell  Keat- 
ing Smith,  deceased.  Decree  for  defendant, 
and  plaintiffs  appeal.  Affirmed. 

Shankland  &  Chandler,  for  appellants. 
Walter  J.  Horgan  and  Hutton  &  Williams, 
for  respondent 

SLOSS,  J.  Andrew  J.  W.  Keating  died  on 
August  15,  1901,  leaving  a  will,  which  was 
duly  admitted  to  probate  by  the  superior 
court  of  the  county  of  Los  Angeles  on  the 
16th  day  of  October,  1901.  By  this  will, 
which  bore  date  the  8th  day  of  May,  1896, 
the  testator  gave  to  a  son,  William  Keating, 
residing  at  Taltal,  Chile,  all  of  his  property 
at  that  place.  All  the  residue  of  his  estate 
he  devised  and  bequeathed  to  his  wife,  Isa- 
bel! Keating,  and  two  of  his  sons,  Alfred  Vin- 
cent Keating  and  Arthur  Harry  Keatingf  in 
trust  for  the  following  uses  and  purposes, 
to  wit:  "To  manage,  control  and  care  for 
said  properties  and  accumulations  thereof, 
and  to  hold  the  said  property  Intact,  so  far 
as  possible,  until  my  youngest  son  Edward 
Keating,  now  aged  about  six  years,  shall  at- 
tain the  age  of  twenty-one  years,  and  then 
to  convey  all  of  said  property,  other  than  the 
said  property  hereinbefore  devised  to  my 
said  son  William  Keating,  being  said  prop- 
erty In  Taltal,  Chile,  to  the  following  per- 
sons, and  In  the  following  proportions,  to  wit: 
An  undivided  one-third  thereof  to  my  said 
wife  Isabell  Keating,  and  an  undivided  two- 
thirds  thereof  to  my  said  children  Alfred 
Vincent  Keating,  'Arthur  Harry  Keating, 
Julius  Augustus  Keating,  Henry  Keating, 
Walter  Keating,  Edward  Keating,  Helena 
Keating,  and  Elvira  Keating,  share  and 
share  alike.  And,  in  case  of  the  death  of 
any  of  my  said  children  before  my  said  son 
Edward  Keating  attains  the  age  of  twenty- 
one  years,  then  to  convey  the  undivided  two- 
thirds  of  said  property  to  my  surviving  chil- 
dren, other  than  the  said  William  Keating. 
In  case  my  said  son  Edward  Keating  dies 


before  reaching  his  majority,  then  to  convey 
all  the  rest  and  residue  of  said  property 
(other  than  the  said  property  in  Chile,  here- 
inbefore devised  to  my  said  son  William 
Keating),  whenever  the  youngest  of  my  re- 
maining children  reaches  the  age  of  majority, 
in  the  following  proportions,  to  wit:  An  un- 
divided one-third  thereof  to  my  said  wife 
Isabell  Keating,  -and  the  remaining  undivided 
two-thirds  thereof  to  my  said  children,  then 
surviving,  other  than  the  said  William  Keat- 
ing, share  and  share  alike."  The  wife  and 
sons  named  as  trustees  are  by  the  will  ap- 
pointed executors,  and  are  given,  as  execu- 
tors and  trustees,  full  power  to  sell  and  con- 
vey all  portions  of  the  testator's  estate  and 
to  invest  the  proceeds,  all  investments  to 
be  held  in  trust  in  like  manner  as  the  prop- 
erty devised  to  the  trustees. 

Arthur  Harry  Keating  died  prior  to  the 
death  of  the  testator.  The  widow  renounced 
her  right  to  act  as  executrix,  and  letters 
testamentary  were  Issued  to  Alfred  Vincent 
Keating.  At  the  close  of  the  administration 
a  decree  was  duly  made,  distributing  all  of 
the  residue  of  the  estate  to  Alfred  Vincent 
Keating  as  sole  trustee ;  the  widow  declining 
to  act  as  trustee.  In  defining  the  trusts  the 
decree  of  distribution  differs  in  some  respects 
from  the  will.  By  the  decree  it  is  adjudged 
that  the  trust  was  by  the  will  "created  and 
established  as  an  accumulation  directed  by 
said  will  to  commence  upon  the  distribution 
of  this  estate,  and  to  terminate  at  the  expira- 
tion of  the  minority  of  said  children,  *  *  * 
and  at  the  termination  of  said  trust  as  afore- 
said all  the  property  of  the  testator,  other 
than  that  devised  to  his  son  William  Keating, 
*  *  *  should  go  to  and  be  conveyed  to  the 
trustee  to  said  widow  and  children  In  the 
following  proportions.  *  *  *"  The  de- 
cree then  orders,  adjudges,  and  decrees  that 
the  residue  of  the  estate  "be,  and  the  same  is 
hereby,  distributed  according  to  law  and  the 
provisions  of  said  will,  as  follows:  To  Al- 
fred Vincent  Keating,  as  trustee,  in  trust  to 
manage,  control,  and  care  for  said  property 
and  the  accumulations  thereof,  during  the 
minority  of  the  said  children,  as  hereinafter 
provided,  and  to  terminate  at  the  expiration 
of  their  minority,  that  is  to  say,  upon  the 
attainment  of  the  youngest  child  of  the  age 
of  majority,  and  then  to  go  as  follows,  to 
wit:  One-third  thereof  to  Isabell  Keating, 
the  widow,  and  the  remaining  two-thirds 
thereof  to  the  children  of  the  said  deceased 
(other  than  the  said  William  Keating)  share 
and  share  alike,  and  In  case  of  the  death  of 
any  of  said  children  before  they  attain  the 
age  of  21  years,  then  to  the  surviving  chil- 
dren other  than  the  said  William  Keating, 
and  in  case  the  youngest  son,  Edward  Keat- 
ing aforesaid,  may  die  before  attaining  his 
majority,  then  to  the  said  surviving  children 
other  than  the  said  William  Keating,  at 
the  time  when  the  youngest  of  them  may 
reach  the  age  of  majority;  that  Is  to  say, 
an  undivided  one-third  to  Isabell  Keating  and 


Digitized  by 


302 


07  PACIFIC 


REPORTER. 


(Cal. 


the  remaining  two-thirds  to  the  said  children 
other  than  the  said  William  Keating,  sur- 
viving at  the  time  the  youngest  living  child 
may  attain  the  age  of  21  years,  If  said  child 
be  a  son,  or  at  the  time  when  the  youngest 
child  may  attain  the  age  of  18  years,  if  said 
youngest  child  be  a  daughter." 

To  the  decree  are  attached  conditions 
whereby  the  court  retains  authority  to  con- 
firm all  sales  made  by  the  trustee,  the  trus- 
tee is  required  to  give  a  bond,  and  the  entire 
Income  derived  from  the  estate  is  directed  to 
be  apportioned  by  the  trustee  at  least  once  a 
year,  as  follows:  One-third  of  the  income  to 
the  widow  of  the  deceased,  and  one-ninth  of 
the  income  to  each  of  the  six  surviving  chil- 
dren of  the  deceased,  other  than  William 
Keating,  with  a  proviso  that,  If  the  income 
over  and  above  the  sum  of  $10,000*  a  year 
receivable  from  one  Colton  should  not  be 
sufficient  to  pay  to  the  widow  $300  a  month 
and  to  each  child  $100  a  month,  then  the  de- 
ficiency should  be  supplied  out  of  the  Colton 
moneys  to  the  extent  necessary  to  make  the 
payments  equal  to  such  monthly  sums.  The 
decree  became  final  by  lapse  of  the  time  with- 
in which  an  appeal  could  have  been  taken. 
By  subsequent  orders  of  the  superior  court 
Alfred  Vincent  Keating  and  George  H.  Hut- 
ton  have  been  appointed  as  trustees  to  suc- 
ceed Alfred  Vincent  Keating  and  Henry 
Charles  Keating.  On  October  24,  1904,  Isa- 
bell  Keating,  the  widow  of  the  decedent  was 
married  to  the  defendant  Isaiah  H.  Smith. 
She  died  intestate  on  February  24,  1006. 
Letters  of  administration  were  issued  to  her 
surviving  husband  in  March,  1906.  At  the 
time  of  her  death  some  of  the  Keating  chil- 
dren were  still  minors. 

This  action  was  instituted  against  Smith, 
Individually  and  as  administrator  of  his 
wife's  estate,  by  the  trustees  and  the  children 
of  the  decedent  named  as  beneficiaries  of  the 
trust.  The  complaint  prays  that  the  defend- 
ant be  required  to  set  forth  his  claims 
against  the  trust  estate,  and  that  it  be  de- 
creed that  the  trustees  plaintiff  are  the  own- 
ers of  all  the  residue  of  the  estate  for  the 
benefit  of  the  six  children.  The  action  Is 
based  upon  the  theory  that  by  the  death  of 
Isabell  Keating  Smith,  the  widow  of  the  de- 
ceased, before  the  termination  of  the  trust, 
her  Interest  in  the  trust  estate  lapsed,  and 
that  the  defendant  had  no  Interest  therein, 
either  as  administrator  of  her  estate  or  as 
one  of  her  heirs.  The  court  gave  judgment 
in  favor  of  the  defendant,  adjudging  that 
the  right  and  interest  of  Isabell  Keating 
Smith  did  not  cease  or  terminate  at  her 
death',  but  that  all  of  her  right,  title,  and 
interest  in  and  to  the  property  in  the  hands 
of  the  trustees  is  to  be  held  and  managed  by 
the  trustees,  subject  only  to  and  In  accord- 
ance with  the  terms  and  provisions  of  the 
decree  of  distribution ;  that  the  trustees  are 
to  hold  all  the  interest  of  said  Isabell  Keat- 
ing Smith  in  the  said  property  and  in  said 
trust  for  the  defendant  Isaiah  H.  Smith,  as 


administrator  of  the  estate  of  Isabell  Keat- 
ing Smith,  deceased,  and,  subject  to  the  ad- 
ministration of  said  estate,  for  the  heirs  at 
law  of  the  said  Isabell  Keating  Smith,  de- 
ceased, until  the  termination  of  said  trust. 
Thereupon  all  of  the  interest  of  said  Isabell 
Keating  Smith  In  said  trust  Is  to  go  to  the 
said  defendant  Smith  as  such  administrator 
for  purposes  of  administration,  and,  subject 
to  such  administration,  to  the  heirs  at  law 
of  the  said  Isabell  Keating  Smith,  deceased. 
The  court  "leaves  to  the  proper  court  the  de- 
termination and  adjudication  of  such  heir- 
ship" In  the  proceeding  in  the  matter  of  the 
estate  of  Isabell  Keating  Smith,  deceased. 
The  plaintiffs  appeal  from  the  judgment 
The  facts  are  undisputed,  and  the  only  ques- 
tion is  whether  the  death  of  Isabell  Keating 
Smith  so  terminated  her  Interest  that  noth- 
ing passed  to  her  heirs  or  representatives. 

The  will  attempted  to  create  a  trust  which, 
considered  by  itself,  was  no  doubt  Invalid  un- 
der the  rule  declared  in  Estate  of  Fair,  132 
Cal.  523,  60  Pac.  442,  64  Pac  1000,  84  Am. 
St  Rep.  70.  The  validity  of  the  trust  Is. 
however,  no  longer  open  to  question.  The 
decree  of  the  superior  court  distributing  the 
residue  of  the  estate  to  trustees  upon  certain 
trusts  Is  a  conclusive  adjudication  of  the  va- 
lidity of  the  disposition  made  by  the  testator. 
Crew  v.  Pratt,  119  Cal.  139,  51  Pac.  38; 
Gold  tree  v.  Allison,  119  Cal.  844,  51  Pac.  561. 
And  it  is  equally  conclusive  as  an  ascertain- 
ment and  adjudication  of  the  terms  of  the 
trust,  and  of  the  rights  of  all  parties  claim- 
ing any  legal  or  equitable  interest  under  the 
will.  Goad  v.  Montgomery,  119  Cal.  552. 
51  Pac.  681,  63  Am.  St.  Rep.  145;  Williams 
v.  Marx,  124  Cal.  22,  56  Pac.  603;  More  v. 
More,  133  Cal.  489,  65  Pac.  1044.  The  decree 
supersedes  the  will  and  prevails,  "over  any 
provision  therein  which  may  be  thought  In- 
consistent with  the  decree."  Goad  v.  Mont- 
gomery, supra.  In  determining  the  rights 
of  the  widow,  we  are,  therefore,  to  look,  not 
to  the  terms  of  the  will,  but  to  those  of  the 
decree  of  distribution. 

The  question  resolves  itself,  primarily,  In- 
to one  of  construction.  Did  the  terms  of  the 
decree  of  distribution  establish  In  the  widow 
a  present  interest,  which  could  pass,  upon 
her  death,  to  her  heirs  or  devisees?  By  the 
provisions  of  the  clauses  above  quoted,  one- 
third  of  the  residue  is,  upon  the  termination 
of  the  minority  of  the  children,  to  go  to 
the  widow.  Her  right  to  the  possession  of 
the  principal  of  this  third  is  postponed ;  but. 
under  the  language  of  the  decree,  she  is  to 
receive  it  in  any  event.  Except  in  regard 
to  the  time  when  it  may  come  into  her  pos- 
session, there  Is  no  uncertainty.  The  gift 
is  not  made  contingent  upon  the  occurrence 
or  nonoccurrence  of  any  event  whatever. 
There  is  no  gift  over  in  the  event  of  her 
death,  as  there  Is  in  the  case  of  the  minor 
children.  Furthermore,  she  Is,  during  the 
existence  of  the  trust,  to  receive  one-third 
of  the  Income  of  the  property.  That  at  com- 
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mon  law,  this  provision  for  the  wife  would 
hare  been  regarded  as  creating  in  her  a  vest- 
ed estate,  and  that,  in  the  absence  of  stat- 
utory rule  to  the  contrary,  such  estate, 
whether  legal  or  equitable,  would  pass  from 
her  by  Inheritance  or  devise,  are  propositions 
that  are  not,  and  cannot  be,  questioned.  1 
Jann.  Wills  (6th  Ed.)  756  et  seq.;  28  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  933.  Nor  is  it 
disputed  that,  under  our  Code,  the  estate  or 
Interest  of  the  wife,  if  she  took  any  Interest 
or  estate,  vested  at  once.   Civ.  Code,  §  694. 

The  appellants  rely,  however,  upon  section 
863  of  the  Civil  Oode,  providing  that  "every 
express  trust  in  real  property  *  *  *  vests 
the  whole  estate  in  the  trustees,  subject  only 
to  the  execution  of  the  trust  The  benefici- 
aries take  no  estate  or  Interest  in  the  prop- 
erty,  but  may  enforce  the  performance  of  the 
trust"  From  this  it  is  argued  that  the  bene- 
ficiary of  such  express  trust,  taking  no  "es- 
tate or  interest"  takes  nothing  that  Is  de- 
scendible, but  only  a  right  to  compel  the 
trustees  to  perform  the  trust  if  the  bene- 
ficiary should  be  in  existence  at  the  time 
when  the  trustees  are  to  perform.  The  ben- 
eficiaries have,  it  is  argued,  a  "mere  possi- 
bility, such  as  the  expectancy  of  an  heir  ap- 
parent" which,  under  Civ.  Code,  §  700,  is 
"not  to  be  deemed  an  Interest  of  any  kind," 
and  is  not  capable  of  being  transferred  or  in- 
herited. If  this  be  conceded  to  be  a  sound 
construction  of  sections  700  and  863,  its  ap- 
plication here  is  based  upon  the  assumption 
that  the  only  rights  of  the  beneficiaries  are 
those  declared  by  the  will,  which  makes  no 
direct  devise  of  the  residue  to  any  one  but 
the  trustees,  and  gives  to  the  beneficiaries 
only  the  right  to  "receive  new  estates  cre- 
ated by  the  conveyances"  from  the  trustees. 
Estate  of  Fair,  supra. 

But,  as  has  heretofore  been  pointed  out 
the  rights  of  the  parties  are  to  be  ascertained 
from  an  Inspection  of  the  decree  of  distribu- 
tion, rather  than  of  the  will.  That  decree 
1b  the  final  and  conclusive  adjudication  of 
the  testamentary  disposition  made  by  the 
decedent  By  the  decree  the  residue  is  dis- 
tributed to  the  trustees,  In  trust  to  manage, 
control,  and  care  for  said  property  during  the 
minority  of  testator's  children,  "and  then  to 
go  as  follows,  to  wit:  One-third  thereof  to 
Isabel!  Keating,  the  widow,"  etc.  The  words 
"to  go"  are  "clear  words  of  direct  devise." 
Estate  of  Dunphy,  147  Cal.  95,  81  Pac.  315. 
The  estate  which  a  trustee  takes  by  virtue 
of  section  863  Is  not  necessarily  a  fee,  but 
only  such  estate  as  is  required  for  the  ex- 
ecution of  his  trust  MorfTew  v.  S.  F.,  etc., 
R.  R.  Co„  107  Cal.  587,  40  Pac.  810.  Here 
the  trustees  are  given  an  estate  expressly 
limited  in  duration  to  the  minority  of  the 
children.  The  widow  takes  a  legal  remain- 
der by  virtue  of  the  terms  of  the  decree  it- 
self, without  the  intervention  of  any  convey- 
ance, from  the  trustees.  She  succeeds  to  a 
portion  of  the  testator's  estate  which  was 
"not  embraced  in  the  trust"    Civ.  Code,  | 


866.  That  her  actual  possession  and  control 
of  her  interest  are  postponed  is  not  material. 
"Future  interests  pass  by  succession,  will 
and  transfer  In  the  same  manner  as  present 
interests."  Civ.  Code,  |  699.  The  case,  as 
regards  the  widow,  is  precisely  similar  to 
that  supposed  in  the  following  passage  from 
the  opinion  of  the  court  in  the  Fair  Case, 
and  the  consequences  are  as  there  stated  (132 
Cal.  539,  60  Pac  458  [84  Am.  St.  Rep.  70]): 
"If,  in  the  case  at  bar,  the  testator  had  made 
a  direct 'devise  in  remainder  to  the  persons 
of  the  classes  named  in  the  will,  those  of  the 
latter  who  were  alive  at  the  testator's  death 
would  have  immediately  taken  vested  estates. 
The  Interests  of  each  would  have  been  a 
property  and  ownership  in  the  land,  with  all 
the  rights,  powers,  and  advantages  which 
legally  belong  to  such  an  Interest." 

There  being  nothing  in  the  decree  purport- 
ing either  to  make  the  widow's  right  con- 
tingent upon  her  living  until  the  youngest 
child  should  attain  majority,  or  divesting  her 
estate  In  the  event  of  her  death  during  the 
existence  of  the  trust  the  court  below  rightly 
held  that,  upon  her  dying  intestate,  the  in- 
terest owned  by  her  passed,  subject  to  the 
trust  and  to  the  possession  of  her  personal 
representatives  for  purposes  of  administra- 
tion, to  her  heirs. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  HENSHAW,  J.;  LORIGAN,  J. 


INDEPENDENCE   LEAGUE   v.  TAYLOR, 

Mayor,  et  al.   (S.  F.  4,999.) 
(Supreme  Court  of  California.  Aog.  27,  1908.) 

1.  Mandamus— Scope  or  Remedy— Title  to 
Office. 

In  a  proceeding  to  compel  a  mayor  to  ap- 
point members  of  a  board  of  election  commis- 
sioners from  a  certain  political  party,  persons 
theretofore  appointed  by  him  from  other  politi- 
cal organisations  are  not  proper  parties,  since 
they  are  de  facto,  if  not  de  jure,  members  of 
the  commission,  and  their  title  to  the  office  can- 
not be  tried  in  such  a  proceeding. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  88,  Mandamus,  if  161,  162.] 

2.  Elections  —  Boabd  of  Commissioners  — 
Appointment— Representation  of  Politi- 
cal Pasties. 

San  Francisco  Charter,  art.  11,  c.  1,  f  J. 
vests  the  management  of  elections  in  a  board 
of  five  election  commissioners,  to  be  appointed 
by  the  mayor.  Two  of  the  five  members  first 
appointed  shall  be  chosen  from  each  of  the  two 
parties  casting  the  highest  vote  for  Governor  or 
presidential  electors,  as  the  case  may  be,  at 
the  preceding  general  election.  Upon  the  ex- 
piration of  the  term  of  any  commissioner,  the 
new  appointee  must  be  chosen  from  the  same 
party  as  the  retiring  commissioner,  consistently 
with  the  foregoing  provisions  as  to  equal  rep- 
resentation of  the  two  parties  casting  the  high- 
est vote  at  the  preceding  general  election.  Tbe 
Independence  League,  a  political  party,  cast  at 
a  general  election  next  preceding  the  date  when 
two  vacancies  occurred  on  the  board  of  com- 
missioners, the  second  highest  number  of  votes 
for  Governor.  Held,  tbat  the  mayor  could  be 
compelled  by  mandamus  to  fill  the  vacancies 
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from  members  of  the  Independence  League ;  he 
having  do  discretion  to  appoint  members  of  any 
other  class. 

8.  Corporations  —  Legal  Capacity  or  Po- 
litical Pasties. 

Political  parties,  when  incorporated  nnder 
the  general  laws,  are  converted  into  legal  enti- 
ties in  all  essential  respects  identical  with  oth- 
er corporate  bodies  not  organized  for  profit,  and 
as  such  may  enforce  by  an  action  in  their  par- 
ty names  the  rights  conferred  upon  them  by 
law. 

Sloss  and  Angellotti,  JJ.,  dissenting  in  part 

In  Bank.  Mandamus  by  the  Independence 
League,  a  political  party,  to  compel  Edward 
R.  Taylor,  as  mayor  of  the  city  and  county 
of  San  Francisco,  to  appoint  as  members  of 
the  board  of  election  commissioners  of  that 
city  and  county  two  persons  selected  from 
the  Independence  League.  Cameron  H.  King 
and  another  were  made  parties  respondent 
Writ  granted  as  to  the  mayor.  Proceeding 
dismissed  as  to  the  other  respondents. 

Daniel  O'Connell  and  Hugh  Mclsaac,  for 
petitioner.  King  &  Kirk,  for  respondents. 

BEATTY,  C.  J.  Application  for  mandate 
In  Supreme  Court  to  Edward  R.  Taylor,  as 
mayor  of  the  city  and  county  of  San  Fran- 
cisco, and  others.  The  object  of  this  pro- 
ceeding by  mandamus  is  to  compel  the  mayor 
of  the  city  and  county  of  San  Francisco  to 
appoint  as  members  of  the  board  of  election 
commissioners  of  said  city  and  county  two 
persons  selected  from  said  Independence 
League.  The  other  persons,  King  and  Apper- 
son, who  are  named  as  respondents,  are  mem- 
bers of  other  political  parties  who  were  ap- 
pointed to  All  vacancies  in  the  board  of  elec- 
tion commissioners  at  a  time  when,  by  reason 
of  their  party  affiliations,  they  were  Ineligi- 
ble as  contended  by  petitioners,  and  when 
members  of  the  Independence  League  were 
alone  eligible.  They  are  now  In  the  possession 
of  the  offices  to  which  they  were  so  appoint- 
ed, and  are  at  least  de  facto,  if  not  de  jure, 
members  of  the  commission.  They  seem  to 
have  been  named  as  parties  defendant  upon 
the  view  that  the  court  could.  In  this  pro- 
ceeding, turn  them  out  and  put  others  In 
their  places;  but  we  are  satisfied  that  we 
cannot  now  grant  that  measure  of  relief  on 
any  view  as  to  the  statutory  duty  of  the 
mayor  with  regard  to  the  selection  of  his  ap- 
pointees. If  it  shall  be  concluded  that  It 
was  the  Imperative  duty  of  the  mayor  to  ap- 
point members  of  the  Independence  League, 
and  none  others,  to  the  vacancies  In  the  com- 
mission, and  that  the  performance  of  that 
duty  can  and  ought  now  to  be  enforced  by 
a  peremptory  writ  of  mandate,  the  only  effect 
will  be  that  any  new  appointees  of  the  mayor 
will  be  invested  with  a  claim  of  title  to  the 
offices  In  question  which  will  enable  them 
to  contest  the  right  of  King  and  Apperson  to 
continue  In  possession.  This,  of  course,  gives 
them  a  contingent  and  indirect  Interest  in  the 
result  of  this  proceeding,  but  it  does  not  en- 
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title  them  to  be  treated  as  parties  properly 
before  the  court  Upon  this  view  of  the  case, 
we  are  relieved  of  any  further  consideration 
of  the  point  to  which  most  of  the  argument 
of  counsel  was  addressed,  viz.,  the  point  urg- 
ed In  behalf  of  King  and  Apperson  that  man- 
damus Is  not  the  proper  remedy  for  the  trial 
of  the  title  to  an  office.  Conceding  that  prop- 
osition, as  we  do,  the  simple  result  Is  that 
they  are  no  longer  In  the  case,  and  the  only 
question  we  have  to  decide  Is  whether  the 
mayor  can  now  be  commanded  to  confer  a 
title  upon  two  persons  selected  by  him  from 
the  ranks  of  the  Independence  League. 

On  the  part  of  the  mayor  the  case  has 
been  submitted  on  a  demurrer,  which  raises 
only  two  questions — first  the  legal  capacity 
of  the  league  to  maintain  the  action;  and, 
second,  the  sufficiency  of  the  facts  alleged 
to  warrant  the  court  in  granting  the  relief 
sought  Among  the  facts  alleged,  and  by 
the  demurrer  admitted,  are  the  following: 
The  Independence  League  is  a  political  party 
which  was  duly  organized  under  the  laws  of 
California  prior  to  the  general  election  in 
1906.  Its  candidates  for  state  and  for  city 
and  county  offices  were  placed  upon  the  of- 
ficial ballot  used  at  that  election,  and  they 
received,  respectively,  more  than  3  per  cent 
of  the  votes  cast  In  the  state  and  city  and 
county  at  said  election,  viz.,  45,008  votes  in 
the  state,  and  10,523  votes  in  the  city  and 
county  of  San  Francisco.  The  vote  In  the 
city  and  county  for  their  candidate  for  Gov- 
ernor (10,523)  was  higher  than  the  vote  of 
any  other  party  candidate  for  that  office,  ex- 
cept that  cast  for  the  Republican  candidate. 
The  Democratic  candidate  received  not  more 
than  7,000  votes,  the  Union  Labor  candi- 
date not  more  than  6,000  votes,  the  Socialist 
candidate  not  more  than  2,103  votes,  and  the 
Prohibition '  candidate  not  more  than  156 
votes.  On  January  6,  1908,  the  terms  of  of- 
fice of  two  members  of  the  board  of  election 
commissioners  expired,  creating  two  vacan- 
cies, which  It  was  the  duty  of  the  mayor  to 
fill  by  appointment  in  accordance  with  the 
provisions  of  the  charter.  No  member  of  the 
board  was  then  or  had  ever  been  a  member 
of  the  Independence  League,  as  the  mayor 
well  knew,  but  with  this  knowledge  he  ap- 
pointed to  fill  said  vacancies  Cameron  H. 
King,  a  member  of  the  Socialist  party,  and 
O.  L.  Apperson,  a  member  of  the  Democratic 
party.  Upon  being  Informed  of  this  fact  the 
Independence  League,  by  Its  county  commit- 
tee, on  March  8,  1908,  made  a  written  de- 
mand upon  the  mayor  to  appoint  members 
of  that  party,  with  which  demand  he  refused 
to  comply.  There  were  among  the  many 
thousand  members  of  the  league  a  large  num- 
ber of  persons  fit  and  proper  and  duly  quali- 
fied to  be  appointed  as  members  of  the  com- 
mission, as  the  mayor  at  all  times  well  knew. 

With  reference  to  the  right  of  Daniel 
O'Connell  and  John  S.  Kelly  to  maintain  the 
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action  in  the  name  of  the  league,  It  Is  admit- 
ted that  they  are,  respectively,  the  chairman 
and  secretary  of  the  county  committee  of  the 
party,  and  at  a  regular  meeting  of  the  com- 
mittee on  March  19, 1908,  were  duly  authoriz- 
ed and  directed  to  commence  this  proceed- 
ing. In  connection  with  these  facts  the  peti- 
tioners plead  section  1  of  chapter  I  of  article 
11  of  the  charter  of  San  Francisco,  which 
reads  as  follows:  "The  conduct,  management 
and  control  of  the  registration  of  voters,  and 
of  the  holding  of  elections,  and  of  all  mat- 
ters pertaining  to  elections  in  the  city  and 
county,  shall  be  vested  exclusively  in  and  ex- 
ercised by  a  board  of  election  commissioners 
consisting  of  five  members  who  shall  be  ap- 
pointed by  the  mayor,  and  shall  hold  office 
for  four  years.  Each  of  the  commissioners 
shall  receive  an  annual  salary  of  one  thou- 
sand dollars.  Each  member  of  the  board 
must  be  an  elector  of  the  city  and  county  at 
the  time  of  his  appointment  and  must  have 
been  such  for  five  years  next  preceding  such 
time.  Those  first  appointed  must,  Immediate- 
ly after  their  appointment,  so  classify  them- 
selves by  lot  that  one  shall  go  out  of  office  at 
the  end  of  one  year,  one  at  the  end  of  two 
years,  one  at  the  end  of  three  years,  and  two 
at  the  end  of  four  years.  The  mayor  shall 
not  make  any  appointment  upon  the  board  at 
any  time  before  thirty  days  prior  to  the  time 
when  such  appointee  Is  to  take  office.  Two 
of  the  five  members  first  appointed  shall  be 
chosen  from  each  of  the  two  political  parties 
casting  In  the  city  and  county  the  highest 
rote  for  Governor  or  electors  of  President 
and  Vice  President,  as  the  case  may  be,  at 
the  last  preceding  general  election.  The  fifth 
member  shall  be  chosen  from  the  political 
party  casting  the  third  highest  such  vote  at 
such  election,  if  there  be  such  third  party, 
and  if  not,  then  at  the  discretion  of  the  may- 
or. Upon  the  expiration  of  the  term  of  office 
of  any  commissioner,  the  appointee  must  be 
chosen  from  the  same  political  party  as  the 
retiring  commissioner,  consistently  with  the 
foregoing  provisions  as  to  equal  representa- 
tion at  all  times  of  the  two  political  parties 
casting  the  highest  vote  at  the  general  elec- 
tion last  preceding  the  appointment  in  ques- 
tion as  prescribed  in  this  section." 

Upon  the  conceded  facts,  as  above  stated, 
it  does  not  seem  to  us  to  admit  of  any  doubt 
that  It  was  the  imperative  duty  of  the  mayor 
under  this  provision  of  the  charter  to  fill  the 
vacancies  which  occurred  In  the  election  com- 
mission In  January  last  by  appointing  mem- 
bers of  the  Independence  League.  The  terms 
of  the  section  are  so  plain  and  the  policy  of 
the  provision  so  obvious  that  discussion  as  to 
the  meaning  of  the  first  or  the  vital  Import- 
ance of  the  latter  would  be  superfluous.  The 
functions  of  the  board  with  regard  to  the 
whole  series  of  acts  from  the  registration  of 
voters  till  the  canvass  of  their  votes  are  so 
numerous  and  Important,  and  the  necessity 
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of  making  such  a  body,  armed  with  such  pow- 
ers, representative  of  the  two  leading  parties 
in  a  republican  or  democratic  government  Is 
so  universally  recognized,  that  no  argument 
is  needed  to  fortify  the  conclusion  that  the 
framers  of  the  charter,  and  the  people  who 
adopted  It,  intended  to  deprive  the  mayor  of 
any  discretion  to  disregard  its  plain  mandate. 
The  policy  of  the  law  is  to  prevent  frauds  in 
elections,  and  not  only  to  secure  fairness  In 
their  conduct,  but  to  give  to  the  public  a 
practical  assurance  that  they  have  been  fairly 
conducted  and  their  results  honestly  declared. 
The  mayor  has,  and  necessarily  must  have,  a 
discretion  in  the  selection  of  the  Individuals 
to  be  appointed;  but  he  has  no  discretion  to 
seek  those  individuals  outside  of  the  desig- 
nated class  of  eliglbles.  To  admit  that  be 
has  such  a  discretion,  and  that  such  discretion 
is  uncontrolled,  is  to  bring  about  the  very 
condition  which  the  framers  of  the  charter 
designed  to  prevent.  Upon  the  facts  present- 
ed by  the  petition  and  demurrer,  our  conclu- 
sion is  that  the  mayor  violated  the  charter 
In  appointing  King  and  Apperson,  and  that  he 
has  neglected  and  refused  to  perform  an  act 
specially  enjoined  as  a  duty  resulting  from 
his  office  in  refusing  to  appoint  two  members 
of  the  Independence  League  to  the  places  left 
vacant  In  January  last. 

It  seems  to  be  argued  that,  because  those 
places  are  now  occupied  by  King  and  Apper- 
son, the  court  cannot  order  the  respondent  to 
appoint  others  to  the  same  positions.  This 
argument  also  reduces  the  charter  provision 
In  question  to  a  mere  academic  declaration  of 
political  ethics,  and  deprives  the  leading  polit- 
ical parties  of  any  effective  remedy  for  the 
violation  of  the  Important  rights  it  was  In- 
tended to  secure.  If  Its  validity  were  admit- 
ted, the  mayor  might  select  the  members  of 
the  commission  from  a  peace  club  with  per- 
fect Impunity  so  far  as  the  courts  are  con- 
cerned. 

And  this  brings  us  to  the  other  question 
raised  by  the  demurrer — the  question  as  to 
the  legal  capacity  of  a  political  party  to  main- 
tain an  action  In  the  party  name  for  the  en- 
forcement of  rights  conferred  upon  the  party 
In  its  corporate  capacity.  It  Is  urged  that 
there  is  hot  a  single  instance  to  be  found  in 
the  reported  cases  In  which  a  political  party 
has  been  a  party  plaintiff  or  petitioner  in  a 
legal  proceeding.  This  argument  Is  of  little 
weight,  in  view  of  the  fact  that  only  within 
a  very  few  years  have  political  parties  been 
converted  Into  legal  entities.  That  they  are 
such  legal  entitles,  when  organized  under  the 
general  laws  of  this  state  recently  enacted 
there  can  be  no  doubt  They  are  in  all  es- 
sential respects  strictly  Identical  with  other 
corporate  bodies  not  organized  for  profit,  and 
It  would  be  a  startling  anomaly  to  hold  that 
they  have  no  capacity  to  enforce  by  ordinary 
legal  process  the  rights  which  have  been  con- 
ferred  upon  them  by  valid  laws. 
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The  demurrer  of  the  mayor  is  overruled. 
His  answer,  already  on  file,  presents  issues  of 
fact  as  to  which  we  have  understood  that  the 
parties  could  and  would  agree.  They  have 
not  as  yet  presented  any  agreed  statement, 
and  if  they  cannot  reach  an  agreement  it  may 
become  necessary  for  the  court  to  hear  the 
evidence. 

As  to  King  and  Apperson — named  as  re- 
spondents— the  proceeding  is  dismissed. 

We  concur:  HENSHAW,  J.;  LORIGAN, 
J. ;  SHAW,  J. 

SLOSS  and  ANGELLOTTI,  JJ.  (dissent- 
ing). Except  as  to  the  remedy  we  are  entire- 
ly in  agreement  with  the  views  of  the  court 
as  above  expressed;  that  is  to  say,  we  are 
satisfied,  first,  that  the  intent  of  the  charter 
provision  relied  upon  was  to  require  such 
appointments  to  the  election  board  as  would 
secure,  as  far  as  possible,  an  equal  represen- 
tation to  the  two  political  parties  which  had 
■cast  the  highest  vote  for  Governor  or  electors 
at  the  election  next  preceding  such  appoint- 
ments, and  that,  upon  the  facts  stated  in  the 
petition,  it  was  the  duty  of  the  mayor  to  fill 
the  vacancies  in  the  election  commission  from 
members  of  the  Independence  League;  and, 
second,  that  political  parties,  as  such,  are 
legal  bodies  beneficially  interested  in  secur- 
ing such  appointments,  and  entitled  to  main- 
tain legal  proceedings  in  that  behalf. 

We  are  not  satisfied,  however,  that  where 
the  mayor  has  made  his  appointments,  and 
the  offices  are  thereby  in  fact  filled,  he  can 
be  compelled  by  mandamus  proceedings  to 
make  other  appointments,  until  it  has  first 
been  determined,  in  some  proceeding  where  It 
can  be  effectually  determined  as  to  all  parties 
Interested,  that  the  appointments  already 
made  are  illegal  The  opinion  concedes  that 
no  such  determination  can  be  made  in  this 
proceeding,  and  for  that  reason  the  dismissal 
of  the  proceeding  as  to  King  and  Apperson, 
the  appointees,  has  been  ordered.  The  ques- 
tion of  the  eligibility  of  one  elected  or  ap- 
pointed to  public  office  to  hold  such  office  is 
ordinarily  determined  in  a  contest  proceeding 
provided  by  statute  or  in  the  proceeding  of 
quo  warranto,  in  either  of  which  the  party 
whose  right  1b  assailed  is  a  necessary  party, 
and  the  effect  of  the  judgment  therein  is  to 
oust  him  from  the  office  or  to  establish  his 
right  thereto.  We  have  found  no  decision 
holding  that  such  question  can  be  determined 
in  any  other  way,  and  it  may  be  claimed 
with  much  force  that,  until  the  question  is 
legally  determined  in  some  such  proceeding, 
the  appointments  cannot  elsewhere  be  held 
to  be  absolutely  void,  and  the  appointing  pow- 
er compelled  to  proceed  as  though  no  appoint- 
ments had  in  fact  been  made. 

However,  as  a  majority  of  the  court  has  de- 
cided In  favor  of  the  appropriateness  of  the 
remedy  of  mandamus  in  this  case,  a  definite 
expression  of  opinion  on  this  to  us  doubtful 
point  is  unnecessary. 


PEOPLE  v.  BANK  OP  SAN  LUIS  OBISPO 
et  al.    (LA.  2,106.) 

(Supreme  Court  of  California.    Aug.  27,  1908. 
Rehearing  Denied  Sept.  24,  1908.) 

1.  Statutes—  Validity  —  Effect  of  Pabtial 
Invalidity. 

Act  March  30,  1878  (St  1877-78,  p.  744,  c. 
481)  §  11,  requires  that  the  attorney  general, 
upon  notice  from  the  bank  commissioners  that 
a  bank  was  unsafe  or  had  refused  to  comply 
with  the  order  of  the  commissioners  to  discon- 
tinue unsafe  practices,  shall  immediately  com- 
mence an  action  to  dissolve  the  corporation,  and 
an  amendment  of  March  10,  1887  (St.  1887,  p. 
90,  c.  80),  requires  that  when  any  corporation 
refused  to  comply  with  the  commissioners'  or- 
der to  discontinue  unsafe  practices,  or  if  it  was 
unsafe  to  continue  business,  the  commissioners 
shall  notify  the  attorney  general,  who  after 
examination,  may  commence  suit  to  dissolve  the 
corporation,  etc.  Act  March  26,  1895  (St. 
1895,  p.  172.  c.  147),  substantially  the  same  as 
Act  March  24,  1903,  §  10  (St.  1903,  p.  368,  c 
266),  provides  that  upon  the  failure  of  a  bank  to 
conform  to  the  commissioners'  order,  requiring 
the  discontinuance  of  unsafe  practices,  or  if  the 
commissioners  decide  it  to  be  unsafe  for  the 
bank  to  continue  business  they  shall  take  con- 
trol of  the  bank  property  and  immediately  no- 
tify the  attorney  general  of  their  action,  who 
shall  then  commence  suit  to  prohibit  further 
transaction  of  business  by  it.  Held,  that  even 
if  the  provisions  of  section  10,  authorizing  the 
commissioners  to  seize  corporate  effects  and 
hold  them  pending  the  action,  were  unconstitu- 
tional, the  right  of  the  attorney  general  to  sue 
to  dissolve  the  corporation  was  not  affected,  as 
the  provision  for  seizure  was  collateral  to  his 
right  to  bring  the  action  and  was  not  a  condi- 
tion precedent  to  notification  by  the  commission- 
ers to  the  attorney  general  to  commence  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §§  58-66.] 

2.  Same— Implied  Repeal — Constitutional 
Provisions. 

Act  March  30.  1878  (St.  1877-78,  p.  740. 
c.  481),  as  amended  by  several  subsequent  acts, 
authorized  the  dissolution  of  a  bank  at  the  suit 
of  the  attorney  general  after  notification  to 
him  by  the  bank  commissioners  that  the  bank 
was  unsafe,  etc.  By  Const,  art.  22,  $  1,  all  laws 
in  force  at  its  adoption  not  inconsistent  there- 
with shall  remain  in  force  until  altered  or  re- 
pealed. Defendant  bank  was  organized  in  1873, 
and  the  Civil  Code  prescribed  certain  rights  and 
powers  of  banking  corporations  when  the  Con- 
stitution was  adopted.  Held  that  any  provision 
of  the  Civil  Code  is  subject  to  a  subsequent  gen- 
eral law  in  conflict  therewith  whether  such  law 
is  contained  in  the  Codes  or  in  a  separate  act. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  5  229.] 

3.  Banks  and  Banking  —  Insolvency  and 
Dissolution— Pboceedings  —  Pleading  — 
Allegations  of  Insolvency. 

Act  March  24,  1903,  §  10,  St.  1903,  p.  368, 
c.  266,  as  amended  by  Act  March  20,  1905,  St 
1906,  p.  304,  c.  296,  provides  that  if  the  bank 
commissioners  find  that  a  bank  is  doing  busi- 
ness in  an  unsafe  manner,  they  shall  direct  the 
discontinuance  of  such  unsafe  practices  and  if 
the  bank  fails  to  obey,  or  if  the  commissioners 
unanimously  decide  it  is  unsafe  for  the  bank  to 
continue  business,  they  shall  take  control  of  its 
effects  and  notify  the  attorney  general  who 
shall  commence  suit  to  dissolve  it  In  a  suit 
by  the  attorney  general  the  complaint  alleged 
that  the  commissioners  unanimously  found  that 
the  bank  was  insolvent  and  unable  to  pay  its 
obligations,  and  further  alleged  the  fact  of  in- 
solvency. Held,  that,  though  there  was  no 
averment  in  the  language  of  the  statute  that  it 
was  unsafe  for  the  bank  to  continue  business, 
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the  act  contemplated  that  it  was  unsafe  for  an 
insolvent  bank  to  continue  business,  and  an  al- 
legation of  insolvency  was  equivalent  to  an  al- 
legation that  it  was  unsafe  for  it  to  continue 
business. 

4.  Sam. 

Act  March  24.  1903,  I  10,  St.  1903,  p.  368, 
e.  266,  as  amended  by  Act  March  20.  1905,  St. 
1905,  p.  304,  c.  296,  authorizing  the  bank  com- 
missioners to  require  banks  to  discontinue  un- 
safe practices  and  upon  their  failure  to  do  so, 
or  if  It  appear  unsafe  to  allow  any  bank  to  con- 
tinue business,  to  seize  the  effects  of  the  bank 
and  notify  the  attorney  general,  who  shall 
commence  suit  to  dissolve  the  corporation,  etc., 
was  intended  to  supersede  the  general  insolven- 
cy act  so  far  as  it  applied  to  banking  corpora- 
tions. 

5.  Same— Pboceedinos  to  Enfoboe  Dissolu- 
tion—Action  of  Bank  Commissioners. 

Act  March  24,  1903,  8  10,  St.  1903,  p.  368, 
c.  266,  as  amended  by  Act  March  20,  1905,  St 
1905,  p.  304,  c.  296,  provides  that  upon  the 
failure  of  a  bank 'to  conform  to  the  require- 
ments of  the  bank  commissioners,  or  if  the  com- 
missioners unanimously  decide  that  it  is  unsafe 
for  the  bank  to  continue  business,  they  shall 
take  its  property,  whereupon  the  attorney  gen- 
eral shall  commence  suit  to  enjoin  the  transac- 
tion of  business  by  such  bank,  the  act  also  pro- 
viding that  there  shall  be  four  bank  commis- 
sioners. Held  that  the  fact  that  there  were  on- 
ly three  bank  commissioners  serving  when  they 
decided  that  a  continuance  of  defendant's  bank 
was  unsafe  did  not  prevent  a  "unanimous"  de- 
cision under  the  act,  as  they  could  exercise  the 
powers  conferred  by  law  so  long  as  there  was  in 
office  a  majority  of  the  number  provided  by 
statute. 

6.  Statutes  —  Subjects  and  Titles  —  Ex- 
pression in  Title  of  Subject. 

Act  March  24,  1903.  St.  1903,  p.  365,  c. 
266,  entitled  "An  act  creating  a  board  of  bank 
commissioners  and  prescribing  their  duties  and 
powers"  and  providing  that  if  the  commission- 
ers find  that  a  bank  is  conducted  illegally  or  in 
an  unsafe  manner,  they  shall  order  the  discon- 
tinuance of  such  unsafe  practices  and  on  the 
bank's  failure  to  do  so,  shall  seize  its  property 
and  notify  the  attorney  general,  who  shall  com- 
mence an  action  to  enjoin  further  business,  does 
not  violate  Const  art.  4,  |  24,  requiring  every 
act  to  embrace  but  one  subject  to  be  expressed 
in  its  title,  on  the  ground  that  the  title  did  not 
mention  the  duties  of  the  attorney  general. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  §  141.] 

7.  Banks  and  Banking— Insolvency  —  Re- 
ceivebb— Appointment  —  Appointment  on 
Coubt's  Own  Motion. 

In  a  suit  by  an  attorney  general  under  Act 
March  24,  1903,  5  10,  St.  1903,  p.  368,  c.  266, 
authorizing  a  suit  to  enjoin  a  bank  from  con- 
tinuing business  if  it  fails  to  obey  the  order  of 
the  bank  commissioners  as  to  the  manner  of 
doing  business,  or  if  the  commissioners  decide 
it  is  unsafe  for  the  bank  to  continue  business, 
the  attorney  general,  on  being  notified,  shall 
commence  an  action  to  enjoin  the  bank  from 
transacting  further  business,  and  the  court,  if 
it  finds  it  insolvent,  shall  order  the  commis- 
sioners to  surrender  the  property  to  a  receiver 
appointed  by  the  court,  ft  was  unnecessary  to 
make  an  issue  as  to  the  appointment  of  a  re- 
ceiver or  to  pray  for  such  relief,  since  the  stat- 
ute authorized  such  appointment,  upon  a  find- 
ing of  insolvency,  as  a  part  of  the  relief  sought 
by  the  action. 

8.  Same— Notice  of  Appointment. 

The  appointment  of  the  receiver  on  the 
court's  own  motion,  upon  a  finding  of  insolven- 

S,  was  not  an  appointment  without  notice  to 
e  corporation,  as  the  act  itself  constituted  full 
notice  that  such  appointment  would  be  made 
upon  a  finding  of  insolvency  in  such  an  action. 


In  Bank.  Appeal  from  Superior  Court, 
San  Luis  Obispo  County;  E.  P.  Unangst, 
Judge. 

Proceedings  by  the  people,  by  the  Attorney 
General,  upon  the  complaint  of  the  state 
bank  commissioners,  against  the  Bank  of 
San  Luis  Obispo  and  others.  From  a  judg- 
ment for  petitioner,  defendants  appeal.  Af- 
firmed. 

See  92  Pac.  481. 

James  L.  Crittenden,  for  appellants.  U.  S. 
Webb,  Atty  Gen.,  and  Geo.  A.  Sturtevant, 
Asst  Atty.  Gen.,  for  respondent 

ANGELLOTTI,  J.  This  is  an  appeal  by 
the  defendants,  a  banking  corporation  and  its 
directors,  from  a  judgment  given  in  a  pro- 
ceeding Instituted  under  the  provisions  of  an 
act,  entitled  "An  act  creating  a  board  of 
bank  commissioners  and  prescribing  their 
duties  and  powers,"  approved  March  24,  1903 
(St  1903,  p.  365,  c.  266),  as  amended  March 
20,  1905  (St  1905,  p.  804,  c.  298),  to  obtain  a 
decree  declaring  defendant  corporation  to  be 
insolvent,  ordering  it  into  involuntary  liqui- 
dation, and  restraining  it  from  the  transac- 
tion of  any  further  business,  except  for  the 
purpose  of  liquidation.  Judgment  was  given 
to  this  effect,  and  by  the  judgment  one  Neil 
Stewart  was  appointed  receiver  of  said  cor- 
poration, and  the  bank  commissioners  were 
directed  to  deliver  to  him  all  the  money, 
property,  and  effects  of  said  corporation 
which  had  come  into  their  hands.  The  ap- 
peal is  on  the  Judgment  roll  alone. 

Section  10  of  the  act  of  March  24,  1903. 
is  so  far  as  material  here,  practically  the 
same  as  section  11  of  the  former  act  on  the 
same  subject— that  of  March  30,  1878  (St. 
1877-78,  p.  740,  c.  481),  as  amended  in  1895 
(St  1895,  p.  172,  c.  147).  It  provides  that 
If  the  bank  commissioners,  on  examination 
of  the  affairs  of  any  banking  corporation, 
shall  find  that  It  has  been  guilty  of  violating 
lte  charter,  the  laws  of  this  state,  or  any 
of  the  provisions  of  the  act,  or  }s  conducting 
business  in  an  unsafe  manner,  they  shall 
direct  a  discontinuance  of  the  illegal  and 
unsafe  practices,  and  a  conformity  with  the 
requirements  of  the  law  and  charter.  It  then 
provides:  "And  if  such  corporation  shall 
refuse  or  neglect  to  conform  with  such  re- 
quirements before  the  expiration  of  the  time 
in  the  order  specified,  or  if  it  shall  appear  to 
said  commissioners  and  they  shall  unanimous- 
ly decide  that  it  is  unsafe  for  any  such  cor- 
poration to  continue  to  transact  business,  it 
shall  be  the  duty  of  the  commissioners  im- 
mediately to  take  such  control  of  such  cor- 
poration, and  all  the  property  and  effects 
thereof,  as  may  be  necessary  to  prevent  waste 
or  diversion  of  assets,  and  to  hold  possession 
of  the  same  until  the  order  of  court  herein- 
after mentioned,  and  to  immediately  notify 
the  Governor  and  the  Attorney  General  of 
their  action;  and  it  is  hereby  made  the  duty 
of  the  Attorney  General,  upon  receiving  such 
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notification,  to  Immediately  commence  suit  in 
the  proper  court  against  such  corporation, 
and  all  the  directors  or  trustees  thereof,  to 
enjoin  and  prohibit  them  from  the  transac- 
tion of  any  further  business.  If,  upon  the 
hearing  of  the  case,  the  court  shall  find  that 
such  corporation  is  solvent  and  may  safely 
continue  business,  it  shall  dismiss  the  ac- 
tion, and  order  that  the  corporation  be  re- 
stored to  the  possession  of  the  property, 
but  if  the  court  shall  find  that  it  is  unsafe 
for  such  corporation  to  continue  business,  or 
that  such  corporation  is  insolvent,  said  court 
shall  by  its  decree  order  said  corporation 
into  Involuntary  liquidation,  and  shall  issue 
the  Injunction  applied  for,  and  shall  cause 
the  same  to  be  served  according  to  law,  and 
shall  order  the  commissioners  to  surrender 
the  property  of  the  corporation  in  their  pos- 
session to  a  receiver  appointed  by  the  court 
for  the  purpose  of  liquidation  in  such  pro- 
ceeding, under  the  order  and  direction  of  the 
court." 

This  action  was  commenced  by  the  Attor- 
ney General  on  February  1,  1906.  The  find- 
ings, based  on  appropriate  allegations  in  that 
behalf  In  the  complaint,  establish  the  follow- 
ing facts:  Defendant  corporation  was  organ- 
ized on  August  28,  1873,  and  has  ever  since 
been  engaged  in  the  general  banking  business 
at  San  Luis  Obispo,  Its  principal  place  of 
business.  At  all  times  mentioned  in  the  com- 
plaint Messrs.  Silver,  Blackstock,  and  Duns- 
moor  were  the  only  bank  commissioners  hold- 
ing office  under  the  act;  the  act  providing 
that  there  shall  be  four  such  commissioners 
In  November,  1905,  the  bank  was  examined 
by  said  commissioners,  and  they  determined 
that  it  was  conducting  business  in  an  unsafe 
manner  and  ordered  certain  changes  in  the 
conduct  of  the  business.  On  January  24, 
1906,  said  bank  commissioners,  without  no- 
tice to  the  corporation  or  its  board  of  direct- 
ors, found  and  determined  that  the  corpora- 
tion had  not  discontinued  its  unsafe  practices, 
and  unanimously  found  and  determined  that 
said  corporation  was  Insolvent  and  unable 
to  pay  Its  obligations  from  its  own  means, 
as  such  obligations  became  due  and  payable 
in  the  ordinary  course  of  business.  On  the 
same  day  said  commissioners,  without  the 
consent  of  the  corporation,  took  immediate 
control  of  said  bank  and  all  the  property  and 
effects  thereof,  and  have  ever  since  held  the 
same.  On  the  same  day  they  notified  the 
Governor  and  the  Attorney  General  of  their 
action.  Said  bank  Is,  and  was,  at  all  times 
after  January  10,  1906,  Insolvent  and  unable 
to  pay  Its  obligations  from  its  own  means, 
as  such  obligations  became  due  and  payable 
In  the  ordinary  course  of  business. 

The  principal  claim  made  by  defendants 
is  that  the  provision  of  section  10,  authoriz- 
ing the  bank  commissioners,  upon  their  own 
determination  that  it  is  unsafe  for  the  cor- 
poration to  transact  business,  made  without 
notice,  to  take  such  control  of  the  corpora- 
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tlon  and  of  Its  property  and  effects  as  Is  nec- 
essary to  prevent  waste  or  diversion,  and  to 
hold  such  possession  pending  determination 
of  the  action  to  be  thereupon  instituted,  is 
in  violation  of  various  provisions  of  the  Con- 
stitution of  the  United  States  and  that  of 
this  state;  that  the  right  of  the  Attorney 
General  to  bring  any  action  under  the  act 
is  absolutely  dependent  on  the  validity  of 
the  provisions  as  to  seizure  and  sequestration 
of  the  property  of  the  corporation  by  the 
commissioners,  and  can  be  exercised  only 
after  a  valid  seizure,  and  that,  therefore,  this 
action  must  fall.  We  are  satisfied  that  no 
such  result  would  follow  a  conclusion  that 
the  portion  of  the  section  thus  assailed  Is 
void. 

Ever  since  the  adoption  of  the  act  of 
March  30,  1878  (St  1877-78,  p.  740,  c  481), 
it  has  been  the  law  in  this  state  that  the 
question  of  the  solvency  or  safety  of  a  bank- 
ing institution  shall  be  determined  in  an  ac- 
tion to  enjoin  the  doing  of  further  business, 
brought  by  the  Attorney  General  upon  notice 
from  the  bank  commissioners,  and  that  in 
such  action,  In  the  event  of  a  finding  of  in- 
solvency, or  that  it  is  unsafe  for  the  institu- 
tion to  further  continue  business,  the  judg- 
ment shall  prohibit  the  doing  of  further  busi- 
ness, and  the  affairs  of  the  Institution  shall 
be  wound  up  under  the  supervision  of  the 
court.  In  section  11  of  the  original  act  it 
was  provided  that  the  Attorney  General 
"shall  immediately  commence"  such  action 
upon  receiving  a  communication  from  the 
bank  commissioners.  By  an  amendment  ap- 
proved March  10,  1887  (St  1887,  p.  90,  c  80), 
the  section  was  changed  so  as  to  provide 
that  when  any  such  corporation  refused  or 
neglected  to  comply  with  the  order  of  the 
commissioners  to  discontinue  illegal  and  un- 
safe practices  or  whenever  it  appeared  to  the 
commissioners  that  It  is  unsafe  for  it  to  con- 
tinue business,  the  commissioners  shall  noti- 
fy the  Attorney  General  of  such  fact  "who 
after  examination,  in  his  discretion,  may  com- 
mence suit"  etc.  On  March  26,  1896,  the 
act  of  March  30,  1878,  was  again  amended 
by  inserting  in  section  11  what  is  almost 
verbatim  the  portion  of  section  10  of  the  act 
of  1903  that  is  here  assailed.  As  so  added  by 
the  amendment  to  the  act  of  March  30,  1878, 
it  was  nothing  but  a  collateral  provision  for 
the  safe-keeping  of  the  property  of  the  bank 
for  the  benefit  of  all  concerned,  pending 
the  proceeding  authorized  by  the  act,  and 
was  not  intended  in  any  degree  to  affect  the 
right  of  the  Attorney  General  to  bring  an 
action  upon  notice  from  the  commissioners 
of  their  determination  that  it  was  unsafe 
for  a  banking  corporation  to  continue  to 
transact  business.  The -amendment  was  un- 
doubtedly considered  necessary  in  view  of  the 
decisions  of  this  court  that  the  proceeding 
was  purely  statutory,  and  that  under  the 
act  as  it  originally  existed  no  injunction 
could  issue  until  after  hearing  (Sav.  Bank  v. 
Superior  Court  103  Cal.  27,  36  Pac  1015), 
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and  there  were  no  means  provided  by  which 
the  property  could  be  guarded  against  waste 
and  diversion  pending  the  litigation.  It  is 
true  that  the  amendment  made  It  the  duty 
of  the  Attorney  General  to  commence  suit 
only  upon  being  notified  by  the  commission- 
ers "of  their  action"  in  the  premises,  which, 
of  course,  included  not  only  their  determina- 
tion but  also  their  taking  possession  of  the 
property,  where  they  had  done  so;  but  we 
do  not  think  it  is  open  to  serious  question 
that  they  were  not  required  to  take  any  pos- 
session or  control  of  any  property  of  the  cor- 
poration as  a  condition  precedent  to  a  notifi- 
cation to  the  Attorney  General  of  their  de- 
termination that  it  was  unsafe  for  the  cor- 
poration to  continue  business  sufficient  to 
require  him  to  Immediately  commence  the 
action  provided  for  by  the  act.  So  far  as 
the  Attorney  General  was  concerned,  the  im- 
portant thing  was  that  the  commissioners  had 
made  the  required  determination  as  to  the 
safety  of  the  bank  and  notified  him  thereof. 
Thereupon  his  duty  and  power  to  commence 
an  action  arose,  and  it  was  absolutely  im- 
material In  this  regard  whether  the  commis- 
sioners had  attempted  to  prevent  waste  or 
diversion  by  a  compliance  with  the  provi- 
sion as  to  taking  possession. 

When  the  act  of  March  30,  1878,  was  re- 
vised and  re-enacted  by  the  act  of  March 
24,  1903,  that  portion  of  section  11  relating 
to  the  duty  of  the  bank  commissioners  and 
the  Attorney  General  in  such  a  case  was 
adopted  practically  word  for  word  as  a  part 
of  section  10;  notification  to  the  Governor 
being  required  In  addition  to  that  given  to 
the  Attorney  General.  It  means  the  same 
thing  there  that  it  did  when  made  by  amend- 
ment a  portion  of  the  act  of  March  30,  1878. 
If  it  be  invalid,  its  invalidity  would  not  af- 
fect the  remainder  of  the  act.  Therefore  It 
is  not  at  all  essential  to  the  upholding  of 
the  Judgment  herein  that  the  provision  of  the 
section  as  to  taking  possession  of  the  prop- 
erty of  the  bank  by  the  commissioners  be 
held  a  constitutional  law.  If  invalid,  the 
only  consequence  Is  that  the  defendants  have, 
without  warrant,  been  deprived  of  the  pos- 
session of  their  property  during  the  pendency 
of  this  litigation,  a  matter  which  could  not 
affect  the  result  In  this  action,  and  for  which 
invasion  of  their  rights  their  remedy  must 
be  found  elsewhere.  All  that  Is  necessary 
to  sustain  the  action  and  the  judgment  In 
this  case  is  that  it  appeared  to  the  commis- 
sioners and  that  they  unanimously  decided 
that  It  was  unsafe  for  defendant  corporation 
to  continue  to  transact  business,  that  they 
notified  the  Governor  and  the  Attorney  Gen- 
eral of  their  action  in  the  matter,  that  he 
thereupon  commenced  this  action,  and  that 
as  a  matter  of  fact  defendant  corporation  was 
Insolvent 

Eliminating  the  question  of  the  constitu- 
tionality of  the  provision  assailed,  the  objec- 
tions made  to  the  judgment  are  absolutely 
without  merit 


It  Is  urged  that  the  act  under  considera- 
tion is  not  applicable  to  the  defendant  cor- 
poration, for  the  reason  that  it  was  organiz- 
ed and  received  its  charter  on  August  28, 
1873,  which  was  prior  to  the  adoption  of  the 
substantially  similar  act  of  March  30,  1878. 
The  claim  is  that  to  hold  legislation  of  this 
kind  applicable  to  a  corporation  organized 
prior  to  its  adoption  would  be  in  violation 
of  section  1  of  article  22  of  the  Constitution, 
declaring  that  all  laws  In  force  at  the  adop- 
tion of  the  Constitution,  not  Inconsistent 
therewith,  shall  remain  in  full  force  or  effect 
until  altered  or  repealed  by  the  Legislature; 
the  claim  as  stated  being  that  as  the  Civil 
Code  of  the  state  prescribes  certain  rights 
and  powers  of  the  corporation  at  the  time 
of  the  adoption  of  the  Constitution,  such 
rights  can  be  affected  only  by  a  modification 
or  amendment  of  the  Civil  Code  Itself,  and 
that  a  general  act  adopted  by  the  Legisla- 
ture, "not  made  as  amendments  to  the  Civil 
Code,"  can  have  no  such  effect  Of  course, 
there  Is  nothing  in  this  claim.  Any  provision 
of  the  Civil  Code  is  subject  to  a  general  law 
necessarily  In  conflict  therewith  subsequent- 
ly passed,  wherever  that  law  may  be  placed, 
whether  in  one  of  the  Codes  or  In  a  separate 
act  and  there  Is  nothing  in  the  constitutional 
provision  relied  on  implying  otherwise.  No 
reason  is  apparent  to  us  why  the  act  of  March 
24,  1903,  is  not  applicable  to  every  banking 
corporation  doing  business  in  the  state,  when- 
ever incorporated. 

It  is  claimed  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  an  action, 
in  that  it  did  not  allege  that  the  bank  com- 
missioners unanimously  decided  that  "it  is 
unsafe"  for  the  bank  "to  continue  business," 
which  is  the  language  of  the  act;  the  com- 
plaint alleging  In  this  behalf  simply  that 
"said  bank  commissioners  *  *  *  did  fur- 
ther unanimously  find  and  determine  that 
said  Bank  of  San  Luis  Obispo,  a  corporation 
as  aforesaid,  was  Insolvent,  and  unable  to 
pay  its  obligations  from  Its  own  means  as 
such  obligations  become  due  and  payable  In 
the  ordinary  course  of  business,"  and  further 
alleging  the  fact  of  such  Insolvency.  We 
have  no  doubt  that  this  was  a  sufficient  al- 
legation under  the  act  an  allegation  of  a 
determination  by  the  commissioners  of  what 
was  equivalent. to  a  finding  that  it  was  un- 
safe for  the  bank  to  continue  business.  It  is 
true  that  the  phrase  "unsafe  *  *  *  to 
continue  to  transact  business,"  as  used  in 
the  act,  is  broader  than  the  term  "insolvent," 
and  that  a  finding  that  it  is  unsafe  for  a 
banking  corporation  to  continue  business  does 
not  necessarily  mean  that  it  is  insolvent 
But  the  converse  of  this  Is  not  true.  The 
act  clearly  contemplates  that  It  is  unsafe  for 
an  insolvent  banking  corporation  to  continue 
business,  and  that  a  determination  by  the 
commissioners  that  such  corporation  is  Insol- 
vent is  equivalent  to  a  finding  that  it  is  un- 
safe for  it  to  continue  business.  This  Is 
shown  by  the  subsequent  provision  that  "if 
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upon  the  hearing  of  the  case  the  court  shall 
find  that  such  corporation  is  solvent  and  may 
safely  continue  business,  It  shall  dismiss  the 
action,  *  *  *  but  If  the  court  shall  find 
that  it  is  unsafe  for  such  corporation  to  con- 
tluue  business,  or  that  such  corporation  is  in- 
solvent," it  shall  order  It  into  Involuntary 
liquidation,  etc  As  has  been  uniformly  held 
by  this  court,  the  section  of  the  act  under 
consideration  was  intended,  so  far  as  banking 
corporations  are  concerned,  to  supersede  the 
provisions  of  the  general  insolvency  act  (see 
Crane  v.  Pacific  Bank,  106  Cal.  64,  70,  39  Pac. 
215,  27  L  R.  A.  562),  and  to  be  applicable 
in  all  cases  of  insolvency  of  such  corpora- 
tions. 

As  has  been  seen,  the  statute  requires  that 
the  commissioners  "shall  unanimously  de- 
cide," etc.,  and  the  act  provides  that  there 
shall  be  four  bank  commissioners,  to  be  ap- 
pointed by  the  Governor.  It  appearing  that 
during  all  the  times  mentioned  there  was  a 
vacancy  as  to  one  of  said  commisslonerships, 
and  that  consequently  there  were  only  three 
commissioners  In  office,  it  Is  urged  that  there 
could  be  no  "unanimous"  decision  of  the  kind 
called  for  by  the  act.  We  do  not  think  the 
act  should  be  construed  as  meaning  that  a 
vacancy  In  the  office  of  one  of  the  commis- 
sioners should  suspend  the  power  of  the  com- 
mission In  this  important  matter.  As  long 
as  the  commission  has  sufficient  members  to 
be  an  effective  body  at  all,  which,  In  the  ab- 
sence of  provisions  to  the  contrary,  must  be 
the  case  wherever  there  are  In  office  a  ma- 
jority of  the  requisite  number,  it  may  exer- 
cise the  powers  and  perform  the  duties  allot- 
ted by  the  law,  and  when  the  statute  provides 
that  If  they  "shall  unanimously  decide,"  etc., 
they  may  do  certain  things,  it  means  no  more 
than  that  If  those  then  holding  the  office  of 
bank  commissioner,  if  at  least  three  in  num- 
ber, unanimously  so  decide,  they  may  then 
do  the  thing  specified. 

It  Is  claimed  that  the  act  Is  unconstitution- 
al in  so  far  as  It  purports  to  give  any  au- 
thority to  the  Attorney  General  to  bring  or 
prosecute  this  action,  for  the  reason  that  "the 
title  of  the  act  does  not  mention  duties,  au- 
thority, or  power  of  the  Attorney  General," 
and  section  24  of  article  4  of  the  Constitu- 
tion provides  that  every  act  shall  embrace 
but  one  subject,  which  shall  be  expressed  In 
its  title,  and  that  any  act  shall  be  void  as  to 
any  subject  embraced  therein  which  is  not  ex- 
pressed in  its  title.  The  title  of  the  act  of 
March  24,  1903,  is  the  same  as  that  of  March 
30,  1878.  In  People  v.  Superior  Court,  100 
Cal.  105,  34  Pac.  492,  section  11  of  the  act 
of  1878,  corresponding  to  section  10  of  the  act 
of  1903,  providing  for  such  an  action  by  the 
Attorney  General,  was  assailed  on  various 
grounds;  one  being  that  the  title  did  not  suffi- 
ciently express  the  subject-matter  of  said 
section.  The  court  said:  "We  think  that  the 
title  of  the  act  sufficiently  expresses  the  sub- 
ject of  the  act  and  Is  sufficiently  general  In 
Its  scope.  It  Is  not  necessary  that  the  title  to 
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the  act  should  embrace  an  abstract  of  Its 
contents.  Abeel  v.  Clark,  84  Cal.  226,  24  Pac. 
383;  Ex  parte  Liddell,  93  Cal.  633,  29  Pac. 
251."  We  see  no  reason  to  doubt  the  cor- 
rectness of  this  ruling. 

It  is  claimed  that  the  appointment  of  a  re- 
ceiver without  any  issue  made  by  the  plead- 
ings In  that  behalf,  and  without  any  prayer 
for  such  relief,  and  without  notice,  was  er- 
roneous. As  we  have  seen,  the  act  In  terms 
provides  that  the  court  In  such  an  action, 
brought  "to  enjoin  and  prohibit  them  from 
the  transaction  of  any  further  business,"  if 
It  finds  that  the  corporation  Is  insolvent, 
"shall  order  the  commissioners  to  surrender 
the  property  *  *  *  to  a  receiver  appointed 
by  the  court  for  the  purpose  of  liquidation 
In  such  ■proceeding,"  etc.  This  authorized  the 
court  to  appoint  the  receiver  as  a  part  of  the 
relief  sought  by  the  action,  in  the  event  of  a 
finding  of  insolvency,  without  any  allegation 
of  the  necessity  therefor  in  the  complaint. 
The  appointment  of  a  receiver  for  purposes 
of  liquidation  was  a  part  of  the  method  pro- 
vided by  the  act  for  the  winding  up  of  the 
affairs  of  the  corporation,  and,  under  the 
terms  of  the  act,  necessarily  followed  the  ad- 
judication of  Insolvency.  It  cannot  be  said 
that  this  is  a  case  of  the  appointment  of  a 
receiver  without  notice  to  the  corporation. 
The  act  Itself  constitutes  full  notice  that  such 
an  appointment  will  be  made  In  the  event  of 
determination  of  Insolvency  by  the  court  in 
an  action  wherein  the  corporation  is  a  party, 
and  as  to  which  it  has  notice  and  an  oppor- 
tunity to  defend. 

The  foregoing  are  all  the  objections  made 
by  appellants  to  the  judgment  that  merit  con- 
sideration, except  such  as  go  to  the  question 
of  the  validity  of  the  provision  as  to  the  tak- 
ing such  control  by  the  commissioners  prior 
to  suit  of  the  corporation  and  Its  property 
and  effects  as  may  be  necessary  to  prevent 
waste  or  diversion,  and  the  holding  of  such 
possession  pending  the  litigation.  As  said  be- 
fore, we  do  not  consider  It  essential  to  an  af- 
firmance of  the  judgment  that  this  provision 
should  be  upheld,  and  a  consideration  of  these 
objections  Is  therefore  unnecessary.  We  do 
not  desire,  however,  to  be  understood  as  In- 
timating that  we  doubt  the  validity  of  the 
provision.  Our  failure  to  consider  the  ques- 
tion of  its  validity  is  due  to  the  fact  that,  as 
a  general  rule,  we  deem  It  better  to  decide 
constitutional  questions  only  where  their  de- 
cision is  essential  to  a  disposition  of  a  pend- 
ing proceeding.  The  provision  In  question 
has  been  a  part  of  our  law  ever  since  March 
26,  1895,  and  so  far  as  we  are  advised  no 
question  has  ever  been  made  as  to  its  validity, 
except  as  the  same  has  been  made  in  this 
case.  In  view  of  the  well-settled  doctrine 
that  the  business  of  banking  is  a  proper  sub- 
ject of  legislative  control  by  the  state  In  the 
exercise  of  what  is  known  as  the  "police 
power,"  and  in  view  of  the  decisions  as  to 
what  constitutes  the  judicial  power  that  is 
vested  exclusively  In  the  courts  under  our 
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Constitution,  and  what  constitutes  due  pro- 
cess of  law  under  our  federal  and  state  Con- 
stitutions, we  are  not  strongly  Impressed  by 
the  argument  of  learned  counsel  for  defend- 
ant against  the  validity  of  this  provision; 
but,  as  already  stated,  we  consider  it  pref- 
erable not  to  decide  the  question  in  a  case 
where  such  a  decision  is  clearly  unnecessary. 
The  Judgment  Is  affirmed. 

We  concur:  BE  ATT  Y,  C.  J.;  SHAW,  J.; 
HENSHAW,  J.;  LORIGAN,  J.;  SLOSS,  J. 


PEOPLE  ex  rel.  PECK  v.  CITY  OP  LOS 

ANGELES  (L.  A.  2,156.) 
(Supreme  Court  of  California.   Aug.  28,  1908.) 
**  afESISF*1,  Corporations— Annexation— 

{STATUTORY  PROVISIONS. 

9A^Act  March  19,  1889  (St.  1889,  p.  358,  c. 
^547),  provides  that  new  territory  may  be  an- 
nexed to  any  incorporated  town  by  certain  pro- 
ceedings. The  council  or  legislative  body  of 
any  such  municipality  upon  petition  must  sub- 
mit to  the  electors  of  the  corporation  and  to 
the  electors  residing  in  the  territory  proposed 
"J  the  petition  to  be  annexed  the  question 
whether  the  new  territory  shall  be  annexed. 
Held,  that  the  power  to  alter  the  municipal 
boundaries  and  to  decide  upon  the  shape,  size, 
and  locality  of  annexed  territory  is  conferred 
directly  upon  the  voters  of  the  territory  to  be 
annexed  and  the  annexing  municipality,  and  no 
authority  Is  conferred  on  any  legislative  body 
or  judicial  tribunal  to  review  or  interfere  with 
their  action  merely  because  of  the  form  or 
extent  of  the  territory  annexed,  which  is 
purely  a  political,  and  not  a  judicial,  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  ,6,  Municipal  Corporations,  |§  66-71.] 
2-  Same— Power  of  Courts  to  Review. 

i.  *    5,  courts  may  only  interfere  where  some 
substantial  provision  of  the  law  has  been  vio- 
u  fraud  was  perpetrated  in  the 
matter  of  the  boundaries  or  the  extent  of  the 
annexed  district 

„JE£«N£te,Tf,°r,  ^8e8  in  *>°Int>  «ee  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §§  66,  71.] 

3.  Same. 

8ince  the  law  contemplates  that  cities  may 
become  contiguous  (St.  1883,  p.  97,  c.  49,  8  7). 
providing  for  the  consolidation  of  cities  only 
when  so  situated,  and  as  existing  municipal- 
ities can  usually  be  made  contiguous  only  by  the 
extension  of  their  boundaries,  the  fact  that  the 
annexation  of  outside  territory  to  a  municipal- 
IE.  a<*™!P,,shes ih«»t  result  &  no  objection  to 
tne  validity  of  the  annexation. 

4.  Same. 

It  is  no  objection  to  the  annexation  of 
territory  to  a  municipality  that  the  effect  of 
the  extension  of  the  city's  boundaries  will  be 
to  compel  at  some  future  time  the  consolida- 
tion of  smaller  cities  with  the  extended  city, 
since  under  the  law  the  consolidation  could  not 
be  affected  without  the  consent  of  the  smaller 
cities. 

5.  8ame. 

,  _!*  ta  no  objection  to  the  annexation  of 
territory  to  a  municipality  that  it  might  pre- 
vent future  expansion  of  another  municipality 
in  the  direction  of  the  annexed  territory. 

6.  Sams — *  'Municipal  Affair." 

Proceedings  for  annexation  of  territory  to 
JoSlJ*  n°(?er  Act  March  19,  1889  (St 

1889.  P;  358,  c.  247),  a  general  law  providing 
a  complete  scheme  for  annexation  which,  un- 
der the  Constitution,  controls  and  is  superior 
to  city  charter  provisions,  except  in  "munici- 


pal affairs,"  annexation  of  territory  to  a  city 
being  in  no  sense  a  "municipal  affair"  within 
the  Constitution ;  and  hence  an  annexation 
was  not  void  because  the  ordinance  calling  the 
special  election  on  that  question  and  ordering 
notice  thereof  to  be  given,  published  as  pro- 
vided by  the  act  of  1889,  was  not  published  for 
10  days  as  prescribed  by  the  city  charter  for 
ordinances  calling  elections. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4619;  vol.  8,  p.  7726.] 

7.  Same— Ordinances. 

The  city  charter  provision  for  the  pub- 
lication of  ordinances  ordering  elections  for 
10  days  relates  only  to  elections  had  entirely 
in  the  city,  and  not  to  annexation  elections 
held  partly  within  the  city  and  partly  with- 
out. 

8.  Same— Notice  of  Annexation  Election- 
Sufficiency— Statutory  Provisions. 

A  notice  of  an  annexation  election  given 
according  to  .the  express  requirements  of  the 
annexation  act  of  March  19,  1889  (St.  1889, 
p.  358,  c.  247),  is  not  void  because  too  short 
to  permit  some  electors  to  register,  because 
registration  under  Pol.  Code,  f  1094,  is  for- 
bidden for  a  period  of  40  days  prior  to  an 
election,  as  under  the  registration  law  general 
registration  for  all  elections,  which  is  in  prog- 
ress at_  all  times  except  for  40  days  prior 
to  elections,  offers  electors  ample  opportunity 
to  register  and  vote,  and  the  law  makes  no 
provision  for  special  registration  for  elections. 

In  Bank.  Appeal  from  Superior  Court 
Los  Angeles  County;  Frederick  W.  Houser, 
Judge. 

Quo  warranto  by  the  people,  on  the  rela- 
tion of  George  H.  Peck,  against  the  city  of 
Los  Angeles  to  test  the  legality  of  the  an- 
nexation of  certain  territory  to  the  city. 
From  a  judgment  sustaining  a  demurrer  to 
the  complaint,  relator  appeals.  Affirmed. 

Frank  Karr  and  U.  S.  Webb,  Atty.  Gen., 
for  appellant  Leslie  R.  Hewitt  and  Lewis 
R.  Works,  for  respondent. 

LORIGAN,  J.  This  Is  a  proceeding  in  quo 
warranto  questioning  the  legality  of  the  an- 
nexation of  certain  territory  to  the  city  of 
Los  Angeles.  The  appeal  is  taken  by  plain- 
tiff from  a  Judgment  entered  against  him 
after  declining  to  amend  upon  demurrer  sus- 
tained to  his  complaint  and  the  only  ques- 
tion is  as  to  the  correctness  of  the  order  sus- 
taining the  demurrer. 

From  the  complaint  It  appears:  That  at 
a  city  election  held  November  12,  1906,  un- 
der the  annexation  act  of  March  19,  1889 
(St  1889,  p.  358,  c.  247),  upon  a  favorable 
vote  of  both  the  electors  of  the  city  of  Los 
Angeles  and  certain  unincorporated  territory 
contiguous  to  said  city,  such  territory  was 
annexed  to,  and  became  a  part  of,  the  city 
of  Los  Angeles.  The  annexed  territory  con- 
sisted of  a  wide  strip,  immediately  adjacent 
to  and  along  the  southerly  boundary  line  of 
the  corporate  limits  of  said  city,  together 
with  a  strip  about  16  miles  in  length  and 
about  half  a  mile  In  breadth,  connecting  with 
this  wider  strip,  and  extending  southerly 
therefrom  to  a  Junction  with  the  municipal 
territory  of  the  cities  of  San  Pedro  and  Wil- 
mington, and  extending  along  the  western 
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boundary  of  the  latter  at  San  Pedro  Bay. 
That  each  of  said  last-named  cities  were  at 
the  time  of  said  annexation  municipal  cor- 
porations of  the  sixth  class  situated  within 
the  county  of  Los  Angeles  near  the  Pacific 
Ocean  and  near  San  Pedro  Bay.  That,  ex- 
cept the  portion  of  said  wider  strip  of  ter- 
ritory Immediately  adjacent  to  said  city  of 
Los  Angeles,  all  the  territory  Intervening  be- 
tween said  city  and  the  cities  of  San  Pedro 
and  Wilmington,  Including  said  narrow  strip 
of  land  annexed  to  the  city  of  Los  Angeles, 
is  agricultural,  and  not  urban,  in  character. 
Under  this  allegation  it  is  Insisted  by  appel- 
lant that  tbe  annexation  as  made  Is  void  In 
toto,  because  contrary  to  the  purposes  and 
intent  of  the  annexation  act  He  concedes 
that  the  annexation  as  made  falls  within  the 
letter  of  the  statute,  but  claims  that  it  is 
not  within  its  spirit ;  that  the  annexation  act 
was  Intended  to  provide  for  ordinary,  reason- 
able changes  in  the  boundaries  of  a  city; 
that  the  annexation  in  question  was  wholly 
abnormal  and  obviously  made  for  the  pur- 
pose of  blocking  the  expansion  of  the  cities 
of  San  Pedro  and  Wilmington,  and  particu- 
larly to  hem  in  the  latter  city  on  its  west- 
ern boundary  and  prevent  its  expansion  In 
that  direction,  and  to  ultimately  absorb 
both  of  said  smaller  cities  by  consolidation 
with  the  greater  municipality.  The  claim  of 
respondent  Is  that  it  is  fairly  Inferable  from 
tbe  form  and  extent  of  the  annexation  that 
the  extension  of  tbe  limits  of  the  city  of 
Los  Angeles  along  the  westerly  boundary  of 
the  city  of  Wilmington  was  only  made  to  give 
it  a  frontage  on  San  Pedro  Harbor;  that 
the  city  of  Los  Angeles  Is  a  large  inland 
city,  distant  from  the  seacoast  at  San  Pedro 
by  the  length  of  the  territory  annexed;  that 
Wilmington  and  San  Pedro  are  two  small 
cities  upon  San  Pedro  Bay,  which  is  a  port 
of  commerce  that  takes  its  source  and  life 
wholly  from  the  city  of  Los  Angeles  and  the 
great  population  in  and  about  that  city; 
that  under  these  conditions  it  was  natural 
and  reasonable  that  the  boundaries  of  the 
city  of  Los  Angeles  should  be  extended  so 
as  to  give  It  a  frontage  on  San  Pedro  Har- 
bor, with  all  the  attending  commercial  and 
political  advantages,  and  that  the  extension 
of  Its  limits  for  that  purpose  was  both  with- 
in the  letter  and  spirit  of  the  act.  We  have 
stated  the  position  of  counsel  upon  both 
sides  as  to  the  purposes  and  objects  of  this 
annexation,  which  each  claims  is  reasonably 
deduclble  from  the  facts  alleged  in  the  com- 
plaint We  make  no  comment  on  them  be- 
cause we  are  satisfied  that  whether  the  ter- 
ritory in  question,  and  of  the  shape,  extent, 
and  character  fixed,  should  be  annexed  to  the 
city  of  Los  Angeles,  was  purely  a  political 
question,  which,  under  the  act,  was  left  to 
tbe~eXcTusive  determination  of  the  voters  of 
the  municipality  and  the  territory  sought  to 
be  annexed. 

Counsel  for  appellant  do  not  assail  the 
shape  of  the  annexation,  but  only  its  sltua- 
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tion  relative  to  the  two  municipalities  of 
San  Pedro  and  Wilmington  and  the  purpose 
and  effect  of  such  annexation,  particularly 
upon  the  city  of  Wilmington.  In  this  con- 
nection it  will  be  observed  that  the  plaintiff 
relator  does  not  attack  the  annexation  on 
any  grounds  personal  to  himself.  He  does 
not  claim  that  any  fraud  or  injustice  affect- 
ing his  rights  as  a  resident  or  taxpayer  in 
the  annexed  territory  was  Involved  In  the 
proceedings  for  annexation.  It  does  not  ap- 
pear that  he  is  a  resident  or  taxpayer  of 
the  city  of  Wilmington,  or  in  any  manner 
concerned  with  the  effect  that  annexation 
will  have  on  the  expansion  of  that  munici- 
pality. His  plain  contention  Is  that  the  an- 
nexation is  itself  void  because  no  munici- 
pality can  expand  its  territory  so  as  to  inter- 
fere in  any  direction  with  the  territorial  ex- 
pansion of  another  city.  This  position  Is 
not  tenable.  The  language  of  the  statute  on 
the  subject  of  annexation  Is:  "The  bounda- 
ries of  any  incorporated  town  *  *  •  may 
be  altered  and  new  territory  annexed  there- 
to *  *  •  upon  proceedings  being  had  and 
taken  as  in  this  act  provided.  The  council 
*  *  *  or  the  legislative  body  of  ar*p  such 
municipal  corporation,  upon  receiving  a  writ- 
ten petition  containing  a  description  of  the 
new  territory  asked  to  be  annexed  to  such 
corporation,  *  *  •  must  without  delay, 
submit  to  the  electors  of  such  municipal  cor- 
poration and  to  the  electors  residing  in  the 
territory  proposed  by  such  petition  to  be  an- 
nexed to  such  corporation,  the  question 
whether  such  new  territory  shall  be  annexed 
to  and  incorporated  in  and  made  a  part  of 
said  municipal  corporation."  And  it  is  pro- 
vided that  should  the  electors  of  the  mu- 
nicipality and  the  outside  territory  vote  in 
favor  of  annexation,  such  territory  shall  be 
annexed  to  and  become  a  part  of  the  mu- 
nicipality. 

It  will  be  observed  from  these  provisions 
of  the  act  that  there  Is  no  limitation  what- 
ever expressed  In  tbe  statute,  as  to  the  ex- 
tent or  form  of  the  territory  to  be  annexed, 
and  there  is  nothing  from  which  any  limita- 
tion can  be  implied.  It  has  plainly  left  the 
matter  of  the  annexation  of  any  territory  to 
a  municipality  to  be  determined  by  the  peo- 
ple— the  voters  of  the  municipality  and  the 
territory  proposed  to  be  annexed.  The  Leg- 
islature itself  in  the  very  nature  of  things 
could  not  lay  down  any  rule  as  to  the  extent, 
shape,  or  character  of  territory  which  might 
be  annexed  to  any  given  municipality.  This 
must  necessarily  depend  on  very  many  rea- 
sons— questions  of  expediency  and  policy — 
affecting  the  various  municipalities,  and  ad- 
jacent territory  to  be  annexed,  in  different 
ways.  Hence  it  was  doubtless  concluded  by 
the  Legislature  in  conferring  a  power  of  an- 
nexation in  the  general  terms  used  in  the 
statute  that  the  voters  in  a  municipality 
could  best  determine  whether  its  growth  and 
the  conditions  surrounding  it  called  for  nn 
extension  of  its  municipal  limits  by  the  in- 
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crease  of  additional  territory  and  its  extent, 
and  that  the  voters  of  the  territory  proposed 
to  be  annexed  could  with  equal  wisdom  de- 
termine whether  it  was  of  advantage  to  them 
to  become  a  part  of  the  municipality  to  the 
extent  and  In  the  form  as  proposed.  With 
the  wisdom  of  their  determination  In  the 
matter  the  courts  cannot  interfere.  They 
only  interfere  where  some  substantial  provi- 
sion of  the  law  has  been  violated  or  where 
fraud  was  perpetrated  in  the  matter  of  the 
boundaries  or  the  extent  of  the  annexed  dis- 
trict That  the  extent  and  shape  which  the 
annexed  territory  shall  take  Is  a  political, 
y  and  not  a  judicial  question,  is  clear  from 
the  conclusion  announced  by  this  court  lh 
the  case  of  People  v.  Town  of  Loyalton,  147 
Cal.  774,  82  Pac.  620.  In  that  case  It  Is  true 
that  the  court  had  under  consideration  a 
question  as  to  the  incorporation  of  a  city  un- 
der the  general  municipal  incorporation  act 
(St  1883,  p.  08,  c.  40),  but  the  principle  de- 
cided there,  that  it  was  exclusively  a  matter 
for  the  Legislature  to  say  what  tribunal  or 
how  these  boundaries  should  be  fixed,  is 
equally  applicable  to  the  fixing  of  the  boun- 
daries of  territory  to  be  annexed  to  an  exist- 
ing municipality  under  the  annexation  act 
It  is  there  held  that  under  the  Constitution 
all  questions  as  to  population  and  extent  and 
character  of  territory  to  be  included  in  the 
Incorporation  of  cities  or  towns  is  left  en- 
tirely to  the  Legislature,  and  that  under  Its 
power  to  provide  for  the  Incorporation  of 
such  municipalities,  the  question  of  the  ex- 
*j|x>d  character  of  territory  proposed  to 
be"  Incorporated  Is  left,  under  the  general 
municipal  Incorporation  act,  as  the  Legisla- 
ture was  authorized  to  leave  It,  exclusively 
to  the  board  of  supervisors  of  the  county  in 
which  the  city  is  to  be  incorporated,  and  that 
the  courts  have  no  control  of  the  subject 
Under  the  annexation  act  the  determination 
of  the  question  is  equally  left  to  the  voters 
of  the  municipality  and  the  territory  pro- 
posed to  be  annexed.  If,  in  the  one  Instance, 
the  courts  cannot  interfere  with  the  action 
of  the  board  of  supervisors  on  the  question 
as  to  the  territory  to  be  Incorporated,  It  can- 
not interfere  in  the  other,  with  the  determi- 
nation of  the  voters  as  to  the  boundaries  of 
territory  to  be  annexed.  The  authority  of 
the  Legislature  to  provide  for  the  annexation 
of  territory  to  existing  municipalities  Is  de- 
rived from  the  same  constitutional  provision 
(article  11,  §  6),  which  authorizes  it  to  pro- 
vide by  general  laws  for  the  Incorporation 
of  cities.  Under  the  Constitution  It  is  left 
to  the  Legislature  to  determine  the  mode 
In  which  either  incorporation  or  annexation 
shall  be  accomplished.  What  mode  should 
be  adopted  was,  therefore,  purely  a  question 
of  policy  and  expediency.  It  could  have  left 
the  matter  of  extent  and  character  of  ter- 
ritory to  be  Incorporated  or  annexed  either 
to  the  determination  of  some  city  or  county 
legislative  body,  or  directly  to  the  voters  of 
the  locality  to  be  affected.  Under  the  gener- 


al incorporation  act  it  left  it  to  the  Inhabit- 
ants of  the  territory  proposed  to  be  incor- 
porated into  a  city,  in  the  first  Instance,  the 
right  to  determine  the  extent  of  such  terri- 
tory, limited  only  by  authority  granted  the 
board  of  supervisors  to  change  the  boundaries 
proposed  before  submission  of  the  matter  to 
the  voters  by  excluding  some  part  of  the  pro- 
posed territory.  To  this  legislative  body 
alone  was  left  the  power  to  finally  determine 
the  extent  of  said  Incorporation  boundaries, 
and,  having  done  so,  no  right  to  interfere 
with  such  selection  existed  in  the  courts. 
So  in  the  case  of  the  annexation  of  territory 
the  power  to  fix  its  boundaries  is  conferred 
by  the  Legislature  directly  upon  the  voters 
of  the  territory  to  be  annexed  and  the  an- 
nexing municipality,  and  no  authority  is 
conferred  on  any  legislative  body  or  judicial 
tribunal  to  review  or  interfere  with  their 
election  upon  the  subject  merely  because  of 
the  form  or  extent  of  the  territory  annexed. 
See,  also,  People  v.  Ontario,  148  Cal.  625,  84 
Pac.  206. 

The  language  used  In  the  annexation  act  is 
equally  as  broad  as  that  contained  in  the  gen- 
eral incorporation  act  with  respect  to  the 
territory^  which  may  be  annexed  or  incorpo- 
rated. I  The  size  and  shape  of  territory,  its 
adaptability  for  municipal  purposes,  its  ex- 
tent and  contiguity  to  another  municipality, 
are  all  matters  which  are  left  to  be  deter- 
mined by  the  people  of  the  territory  to  be 
annexed  and  the  annexing  municipality.  In 
the  annexation  act  the  territory  which  may 
be  annexed  is  referred  to  In  general  terms 
"as  territory  proposed  to  be  annexed"  or 
"the  annexed  territory,"  and  the  only  limita- 
tion which  is  imposed  as  to  such  territory 
proposed  to  be  annexed  Is  that  no  territory 
which,  when  the  petition  for  annexation  is 
presented  to  the  legislative  body  of  the  city, 
forms  any  part  of  any  incorporated  city  or 
town,  shall  be  annexed  under  the  provisions 
of  the  act  St  1880,  p.  360,  c  247.  There 
is  no  other  limitation.  Aside  from  this  there 
Is  no  limitation  as  to  the  size,  shape,  or  char- 
acter of  territory.  There  Is  certainly  no  pro- 
vision against  the  annexation  of  territory 
so  as  to  make  it  contiguous  to  the  boundaries 
of  another  municipality.  Neither  is  there 
any  rule  which  requires  the  annexation  act 
to  be  construed  as  prohibiting  It  In  fact 
instead  of  prohibiting  the  contiguity  of  cities, 
the  law  contemplates  that  they  may  become 
so  because  It  provides  for  their  consolida- 
tion, but  only  permits  it  when  they  are  con- 
tiguous. St  1883,  p.  07,  c.  40,  I  7.  As  exist- 
ing municipalities  can  usually  be  made  con- 
tiguous only  by  the  extension  of  municipal 
boundaries,  the  simple  fact  that  the  annexa- 
tion of  outside  territory  accomplishes  that 
result  can  be  no  objection  to  the  validity  of 
such  annexation. 

As  far  as  the  claim  is  made  that  the  ef- 
fect of  the  extension  of  the  limits  of  Los 
AngeleB,  as  accomplished,  will  be  to  compel 
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the  consolidation  of  the  smaller  municipali- 
ties with  the  larger  city,  the  answer  Is  that 
under  the  law  such  consolidation  cannot  be 
effected  without  the  consent  of  the  smaller 
cities,  and,  if  they  consent,  as  the  law  says 
they  may,  no  one  has  any  ground  of  com- 
plaint It  may  be  said,  too,  that  the  claim 
of  plaintiff  that  the  effect  of  the  extension  of 
the  limits  of  Los  Angeles  along  the  westerly 
boundary  of  the  city  of  Wilmington  is  to  pre- 
vent the  natural  expansion  of  the  latter  city 
is,  in  fact,  more  fanciful  than  real.  San  Pe- 
dro Bay  naturally  prevents  expansion  south- 
erly, but  there  is  nothing  to  prevent  its 
expansion  to  the  northward  and  eastward. 
It  has  still  unlimited  power  of  extension  in 
those  directions.  And,  while  it  Is  restricted 
in  its  extension  to  the  westward,  there  is 
no  law  which  prohibits  another  municipality, 
when  its  present  municipal  necessities  re- 
quire it,  from  extending  its  boundaries  by 
annexation  because  such  extension  may  pos- 
sibly prevent  future  expansion  of  another 
municipality.  The  contiguity  of  the  bounda- 
ries does  not  affect  the  integrity  of  the  pres- 
ent city  of  Wilmington,  and  that  it  might  in 
the  future,  if  not  restricted  by  proximity  to 
another  city,  extend  in  a  given  direction,  is 
no  reason  why  that  other  city,  one  of  larger 
and  increasing  growth,  whose  practical  and 
political  necessities  call  for  an  extension  of 
territory  so  as  to  bring  it  in  touch  with  the 
sea  coast,  should  be  precluded  from  doing  so 
merely,  because  at  some  future  time  the  nat- 
ural extension  of  the  smaller  city  might  pos- 
sibly trend  In  the  direction  of  the  annexed 
territory.  While  it  Is  claimed  that  the  vot- 
ers of  the  annexed  territory  did  not  constitute 
a  fair  and  competent  body  to  pass  upon  the 
question  of  the  annexation  as  made,  It  is 
sufficient  to  say  that  It  was  the  body  to 
which,  with  the  voters  of  the  municipality, 
the  Legislature  left  the  determination  of  the 
matter.  There  were  213  votes  cast  In  favor 
of  the  annexation  in  question  here.  In  the 
Loyalton  Case,  to  which  we  have  referred, 
79  votes  constituted  a  body  sufficiently  com- 
petent to  include  In  the  Incorporated  city  of 
Loyalton  52  square  miles  of  territory.  Cer- 
tainly 213  voters  were  a  competent  body  to 
determine  the  matter  of  annexation  of  a  com- 
paratively much  smaller  territory.  If  it  be 
unwise  legislation  to  grant  the  power  to  vot- 
ers In  the  respective  localities  as  broadly  as 
it  is  conferred  under  the  annexation  act,  ap- 
peal must  be  made  to  the  Legislature  itself. 
That  body  has  the  constitutional  power  to 
confer  the  authority  on  them  to  do  so  and 
has  done  It,  and,  whether  It  was  wise  or  not, 
the  courts  cannot  inquire  into.  Counsel  for 
appellant  would  have  us  construe  the  statute 
as  conferring  such  power  on  the  court,  but 
it  is  capable  of  no  such  construction.  All 
matters  of  size,  extent,  form,  and  character 
of  territory  are  committed  to  the  popular 
rote  under  the  act,  and,  unless  some  sub- 
stantial provision  of  the  law  has  been  vio- 
lated, as  appellant  further  contends,  his  at- 


tack upon  the  annexation  itself  cannot  be 
sustained. 

In  that  line  it  is  insisted  that  the  annexa- 
tion was  void  because  the  ordinance  calling 
the  special  election  on  that  question  and  or- 
dering notice  thereof  to  be  given  was  publish- 
ed but  once  and  not  for  10  days,  the  period 
for  which  the  charter  of  Los  Angeles  pre- 
scribes that  all  ordinances  calling  elections 
shall  be  published.  There  Is  no  merit  in  this 
point.  The  proceedings  for  annexation  are 
had  under  the  act  of  1880,  which  act  pro- 
vides a  complete -scheme  for  annexation,  and 
the  provisions  of  the  charter  have  no  bearing 
on  It  The  act  is  a  general  law  and  controls 
and  is  superior  to  charter  provisions,  except 
only  in  "municipal  affairs."  Annexation  of 
territory  to  a  municipality  is  not  In  any 
view,  a  municipal  affair,  as  that  term  is 
used  in  the  Constitution.  It  could  not  be  ac- 
complished under  any  provisions  of  the  char- 
ter of  Los  Angeles,  but  solely  under  the 
general  law.  People  v.  City  of  Oakland,  123 
Cal.  598,  602,  56  Pac.  445;  People  v.  On- 
tario, supra.  While  it  is  true  that  the  char- 
ter provides  that  all  elections  shall  be  or- 
dered by  ordinance,  which  shall  be  publish- 
ed 10  days,  this  only  has  relation  to  elec- 
tions which  are  bad  entirely  in  the  city.  It 
cannot  have  application  to  an  election  held  at 
once  within  and  without  the  city,  and  which 
has  relation  to  matters  outside  of  municipal 
affairs.  An  annexation  election  is  an  elec- 
tion held  in  the  city  only  to  the  extent  that 
the  city  is  one  of  the  parties  whose  electors 
have  a  voice  in  determining  the  question'. 
annexation.  Authority  to  hold  an  election  at 
all  for  that  purpose  is  granted  solely  by  the 
annexation  act  which  prescribes  the  terms, 
conditions,  and  mode  to  be  followed  in  sub- 
mitting the  question  to  both  the  voters  of 
the  municipality  and  the  territory  to  be  an- 
nexed, and,  as  it  provides  a  perfect  scheme 
for  that  purpose,  its  provisions  alone  govern. 
All  that  the  act  prescribes  as  to  notice  of  the 
election  is  that  such  notice  shall  be  given  by 
publication  for  four  weeks  in  one  newspaper 
published  in  the  city  and  one  in  the  outside 
territory,  If  one  be  published  there.  It  does 
not  direct  any  method  by  which  the  election 
shall  be  ordered.  The  legislative  body  of 
the  city  might  have  ordered  It  by  either  ordi- 
nance or  by  resolution.  It  was  not  required 
to  do  it  by  ordinance.  It  might  adopt  that 
method,  not  on  account  of  any  provision  of 
the  annexation  law  requiring  it  but  be- 
cause, in  the  absence  of  any  prescribed  meth- 
od, it  could  elect  to  avail  itself  of  such  meth- 
od as  it  deemed  advisable.  It  could,  of 
course,  not  be  claimed  that  the  publication  of 
the  ordinance  for  10  days  was  necessary  so 
as  to  give  legal  notice  to  the  voters  in  the 
outside  territory.  As  to  them,  it  must  be 
conceded  that  the  provisions  alone  of  the 
annexation  act  had  application,  and  the  pub- 
lication of  the  ordinance  as  made  was  all 
that  was  necessary.  The  claim  Is  only  that 
In  order  to  give  legal  notice  to  the  electors 
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of  the  city,  the  ordinance  should  have  been 
published  for  10  days.  It  is  not  pretended 
that  the  charter  provides  any  machinery 
(because  it  does  not)  whereby  the  annexation 
election  could  be  held  entirely  under  it,  but 
only  that  this  particular  provision  of  it  had 
application  and  must  govern.  This,  however, 
would  present  an  anomalous  condition  of 
affairs,  arising  from  the  application  of  two 
different  laws;  the  annexation  law  govern- 
ing the  procedure  as  far  as  the  electors  in 
the  outside  district  are  concerned,  and  the 
charter  governing  it  as  to  electors  in  the 
city.  We  are  satisfied  that  no  such  situa- 
tion is  presented.  The  charter  provisions  as 
to  elections  have  relation  only  to  elections 
held  solely  In  the  city.  They  have  no  ap- 
plication to  an  annexation  election,  which 
is  in  no  respect  a  "municipal  affair,"  but 
a  matter  entirely  outside  of  such  affairs. 
Such  elections  are  governed  by  the  provisions 
of  the  annexation  act  alone,  and  in  the  mat- 
ter of  notice  its  provision  was  complied 
with. 

The  last  point  made  by  appellant  is  that 
the  notice  given  of  the  election  was  not  suf- 
ficient, reasonable,  nor  legal.  The  notice  was 
published  for  four  weeks  prior  to  the  elec- 
tion, as  provided  by  the  annexation  act  It 
is  conceded  that  the  notice  as  given  filled  the 
express  requirements  of  the  act  taken  by  It- 
self, with  respect  to  length  of  time,  but  it 
Is  claimed  that  as  under  section  1094,  Pol. 
Code,  in  force  when  the  election  was  held, 
registration  for  any  election  is  forbidden 
for  a  period  of  40  days  prior  thereto,  it 
was  Incumbent  on  the  city  council  of  Los 
Angeles,  which  called  the  election,  to  give 
notice  thereof  long  enough  prior  to  such  pe- 
riod of  40  days,  so  as  to  afford  every  quali- 
fied elector  a  reasonable  opportunity  to  regis- 
ter in  the  interim;  that  there  Is  nothing  in 
the  annexation  act  preventing  the  giving  of 
such  a  notice  as  would  afford  an  opportunity 
to  register;  and  that  the  act  and  the  section 
of  the  Political  Code  must  be  construed  to- 
gether as  requiring  a  notice  which  will  give 
sufficient  time  for  electors  to  do  so.  We  do 
not  think  the  point  as  made  has  any  force. 
The  registration  law  makes  no  provision  for 
registration  for  any  particular  election.  It 
provides  that  on  the  1st  of  January  of  the 
even  numbered  years  a  new  registration  of 
voters  shall  take  place.  The  new  register 
so  made  is  to  be  used  for  any  election  which 
may  be  had  during  these  two  years,  whether 
it  be  special  or  general,  and  no  one  may 
vote  at  any  election  held  during  such  time, 
unless  he  is  registered.  No  provision  is  made 
for  a  registration  for  any  special  election, 
but  simply  a  general  registration,  under 
which  the  voters  may  participate  in  any  elec- 
tion which  may  occur,  whether  it  be  special 
or  general,  and  every  voter  has  notice,  be- 
cause the  law  so  provides,  that  for  any  elec- 
tion which  may  be  called  during  that  period, 
no  matter  how  called  or  for  what  purpose, 
no  registration  within  40  days  preceding  It 


Is  permitted.  Every  voter  Is  given  the  same 
opportunity  to  be  registered,  and  so  be  pre- 
pared, at  any  election  which  may  happen,  to 
exercise  his  voting  privilege.  It  is  of  no  mo- 
ment to  say  that  electors  do  not  know  that 
a  special  election  will  be  had  at  any  par- 
ticular time.  They  do  know,  however,  that 
special  elections  are  had,  and  In  contempla- 
tion of  law  are  charged  with  notice  that 
special  elections  for  annexation  of  territory 
and  for  many  other  purposes  are  provided  for 
by  law,  and  may  be  held  at  any  time,  and 
within  a  period  which  will  not  give  them  an 
opportunity  to  vote  thereat,  unless  registered 
when  the  election  Is  called.  The  registration 
law  makes  no  distinction  as  to  elections,  and 
does  not  take  at  all  Into  consideration  spe- 
cial elections  as  such.  Its  policy  Is  that  elec- 
tors shall  be  prepared  by  previous  registra- 
tion to  vote  at  any  election  which  occurs, 
whatever  its  character,  and  there  can  be  no 
valid  reason  presented  why  a  special  election 
called  In  express  conformity  to  the  statute 
should  be  annulled  merely  because  notice  of 
It  was  too  short  to  permit  some  electors  to 
register  and  participate  In  it,  when  they 
were  already  given  under  the  registration 
law  ample  time  and  opportunity  to  be  pre- 
pared to  do  so. 

There  are  very  many  statutes  In  force  in 
this  state  on  the  subject  of  special  elections 
for  various  purposes,  some  passed  prior,  and 
some  subsequent,  to  the  amendment  to  sec- 
tion 1004  of  the  Political  Code  requiring  reg- 
istration to  cease  40  days  before  elections, 
and  all  permitting  elections  to  be  held  in 
much  less  than  40  days  from  the  date  of 
the  notice.  Many  of  these  statutes  provide 
for  such  special  elections  in  order  to  au- 
thorize the  issuance  of  municipal  and  other 
bonds  for  various  purposes,  and  it  may  be 
safely  said  that  bonds  of  the  value  of  mil- 
lions of  dollars  are  now  outstanding  the  is- 
suance of  which  have  been  authorized  at 
such  special  elections.  Many  cases  have  been 
presented  to  this  court  involving  the  validity 
of  such  elections,  but  the  point  has  never 
been  asserted,  which  is  asserted  now,  that 
these  elections  were  invalid  on  account  of 
Insufficiency  of  notice.  If  the  point  was 
deemed  of  any  special  merit,  it  is  hardly  to 
be  supposed  that  in.  the  different  cases  coun- 
sel attacking  the  validity  of  such  elections 
would  have  overlooked  It  This,  of  course, 
Is  no  reason  why,  if  there  is  any  merit  in 
the  point,  It  cannot  be  availed  of  now;  but 
In  view  of  the  fact  that  such  point  has 
never  been  deemed  of  sufficient  importance  to 
be  heretofore  presented  for  determination  by 
this  court,  in  cases  which  involved  It  as  fully 
as  It  is  involved  here,  and  considering  fur- 
ther, the  vast  present  interests  to  be  disas- 
trously affected  by  now  sustaining  it  some 
authority,  persuasive  in  its  reasoning,  would 
have  to  be  presented  before  we  would  feel 
constrained  to  do  so.  None  has  been.  Coun- 
sel for  appellant  cite  and  quote  from  some 
cases  which  tbey  claim  support  this  conten- 
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tion.  Oar  reading  of  them  compels  a  differ- 
ent conclusion.  They  are  all  cases  relating 
to  violations  of  plain  provisions  of  statute  as 
to  notice,  or  Involving  provisions  of  law 
which  so  limited  the  time  within  which  an 
elector  might  register,  as  to  amount  to  a 
practical  denial  of  the  right  to  register  and 
vote,  or  cases  where  no  general  registration 
was  provided  for  and  the  right  to  vote  could 
only  be  given  by  special  registration.  They 
have  no  bearing  on  the  matter  under  consid- 
eration, where  general  registration  for  all 
elections  offers  electors  ample  opportunity  to 
register  and  vote,  and  where  no  provision 
for  special  registration  for  elections  Is  pro- 
vided for. 

The  judgment  appealed  from  Is  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  AN- 
GELLOTTI,  J. ;  HENSHAW,  J. 


FOGG  v.  PERRIS  IRR.  D1ST.  (HUTCH- 
INGS,  Intervener.) 

PEOPLE  v.  SAME.    (L.  A.  2,032.) 

(Supreme  Court  of  California.   Aug.  28,  1908.) 

1.  Waters  and  Water  Courses—  Irrigation 
—Organization  of  District  —  Jurisdic- 
tion of  Court— Sufficien or  of  Petition 
and  Notice. 

A  writing  as  follows:  "Notice  is  hereby 
given  that  the  following  petition  for  the  organ- 
ization of  an  irrigation  district  in  the  counties 
of  San  Bernardino  and  San  Diego,  to  be  known 
as  the  Perris  Irrigation  District,  will  be  pre- 
sented to  the  board  of  supervisors  of  San  Ber- 
nardino county,  state  of  California,  at  the  court 
house  in  the  city  of  San  Bernardino,  at  a  regu- 
lar meeting  of  said  board  on  the  7th  day  of 
April,  1890,  at  10  o'clock  a.  m.  Petition  for 
Perris  Irrigation  District"— followed  by  a  peti- 
tion, in  regular  form  for  the  organization  of  the 
proposed  district  subscribed  by  a  requisite  num- 
ber of  freeholders  in  the  district,  legally  per- 
formed the  double  office  of  notice  and  petition 
for  the  organization  of  the  district;  the  docu- 
ment being  sufficient  in  form  to  answer  both 
purposes,  and  there  being  nothing  in  the  stat- 
utes forbidding  such  a  combination  of  uses,  or 
prescribing  any  particular  form  either  for  the 
petition  or  for  the  notice. 

2.  Same— Fraud  in  Petition— Effect  After 
,  Confirmation. 

The  fact  that  most  of  the  persons  who 
signed  the  petition  to  the  board  of  supervisors 
for  the  organization  of  an  irrigation  district 
were  not  bona  fide  freeholders,  but  were  tempo- 
rarily given  nominal  undivided  interests  in  land 
for  the  express  purpose  of  qualifying  them  to 
sign  the  petition,  while  a  fraud  upon  the  board 
if  concealed  from  it,  and  upon  the  law  and  the 
property  owners  of  the  district  even  if  disclosed 
to  the  board,  and  a  sufficient  cause  for  declaring 
the  organization  of  the  district  invalid  if  shown 
to  the  court  on  a  proceeding  for  confirmation, 
would  not  make  the  organization  absolutely  void 
so  as  to  deprive  tbe  court  of  jurisdiction  in 
that  proceeding,  but  only  voidable,  and  persons 
dealing  with  the  district  after  the  organization 
was  perfected  upon  the  face  of  the  record  would 
not  be  presumed  to  know  of  the  fraud,  and,  if 
ignorant  thereof,  would  be  protected  against  it, 
the  purpose  of  the  act  of  1889  (Laws  1889,  p. 
212,  c.  178),  providing  for  an  adjudication  of 
the  validity  of  such  a  district,  being  to  furnish 
a  barrier  against  subsequent  attacks  upon  the 


ground  of  such  frauds,  and  thereby  to  protect 
its  bondholders. 

8.  Same— Notice  of  Hearing  of  Confirma- 
tion —  Proceedings  —  Sufficiency  —  De- 
scription of  Property  Affected. 

Notices  of  a  hearing  for  confirmation  of 

Sroceedings  for  the  organization  of  an  irrigation 
istrict,  stating  that  the  board  of  directors  of 
the  Perris  irrigation  district  had  filed  a  petition 
praying  that  the  proceedings  theretofore  had 
tor  the  issue  and  sale  of  bonds  of  said  Perris 
irrigation  district  be  confirmed,  and  that  any 
person  interested  in  the  organization  of  the  dis- 
trict, or  in  proceedings  for  the  issue  and  sale  of 
the  bonds,  might  appear  and  answer  or  demur 
to  the  petition,  sufficiently  described  the  real 
estate  to  be  affected  by  reference  to  the  district 
by  name,  inasmuch  as  Laws  1887,  p.  30,  c.  34, 
§  3,  requires  that  the  board  of  supervisors  in 
organizing  an  irrigation  district  shall  by  minute 
order  "declare  such  territory  duly  organized  as 
an  irrigation  district,"  and  shall  "cause  a  copy 
of  such  order,  duly  certified,  to  be  immediately 
filed  for  record"  in  the  county  recorder's  office 
of  each  county  in  which  its  lands  lie,  and,  the 

Eroceedings  for  the  organization  of  the  district 
eing  regular  on  the  face  of  the  record,  the  dis- 
trict thereby  became  prima  facie  a  quasi  mu- 
nicipal corporation,  with  defined  boundaries,  es- 
tablished and  recorded,  and  the  record  constitut- 
ed constructive  notice  of  the  location  of  the 
boundary  lines  to  the  Inhabitants  of  the  district, 
as  well  as  to  all  others. 

4.  Same— Change  of  District  Boundaries. 

The  fact  that,  after  the  original  organiza- 
tion of  the  district,  changes  were  made  in  its 
boundaries,  did  not  render  the  mere  name  of 
the  district  insufficient  as  an  identification; 
since,  if  the  proceedings  to  change  tbe  bounda- 
ries were  regular  and  valid  on  their  face,  they 
were  matters  of  record  which  could  be  ascer- 
tained by  examination. 

5.  Appeal  and  Error— Review  —  Harmless 
Error— Error  Not  Causing  Substantial 
Injury. 

Where  a  decree  of  court  confirming,  not 
only  original  proceedings  for  tbe  formation  of 
an  irrigation  district,  but  also  subsequent  pro- 
ceedings eliminating  and  adding  certain  terri- 
tory, and  approving  bond  sales,  which  was  ren- 
dered after  a  prior  decree,  is  valid,  any  error  in 
the  prior  decree  which  confirmed  the  proceed- 
ings up  to  the  order  for  the  sale  of  the  bonds 
was  cured  and  will  not  cause  reversal;  Code 
Civ.  Proc.  S  475,  providing  that  no  judgment 
can  be  reversed  for  error  unless  by  reason  there- 
of appellant  has  suffered  substantial  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  4240.] 

0.  Waters  and  Water  Courses— Irrigation 
Districts— Confirmation  of  Proceedings 
to  Sell  Bonds  —  Sufficiency  of  Notice 
and  Petition. 

Laws  1889,  p.  212,  c  178,  §  1,  provides 
that  the  board  of  directors  of  an  irrigation  dis- 
trict may  commence  a  special  proceeding  by 
which  the  proceedings  of  the  board  and  the  dis- 
trict authorizing  the  issue  and  sale  of  bonds 
may  be  confirmed.  Section  2  provides  that  the 
prayer  of  the  petition  shall,  in  effect,  be  that  the 
proceedings  may  be  examined,  approved,  and 
confirmed  by  the  court,  and  shall  state  general- 
ly that  the  district  was  duly  organized.  Sec- 
tion 5  declares  that,  upon  the  hearing  of  the 

Eetition  framed  as  aforesaid,  the  court  shall 
ave  jurisdiction  to  determine  the  validity  of, 
and  confirm  all  the  proceedings  for,  the  organ- 
ization of  the  district  and  all  other  proceedings 
which  may  affect  tbe  legality  of  the  bonds,  the 
order  of  sale,  and  the  sale  thereof.  Held,  that 
a  petition  and  notice  asking  for  the  confirma- 
tion of  tbe  proceedings  to  issue  and  sell  the 
bonds  were  sufficient  to  support  a  decree  con- 
firming the  proceedings  to  organize  the  district, 
though  such  confirmation  was  not  asked. 


Digitized  by 


CaL) 


FOGG  v.  PERRI8  IRR.  DIST. 


817 


7.  Appeal  and  Bbbob— Review  —  Findings 
on  conflicting  evidence. 

Where  the  evidence  upon  a  phase  of  the 
case  Is  conflicting,  a  finding  thereon  is  conclu- 
sive on  appeal. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ff  3983-8989.] 

8.  Thai.  —  Findings  of  Fact  —  Failube  to 
Find  on  Pabticulab  Questions. 

In  an  action  to  set  aside  decrees  of  a  court, 
where  the  facts  found  by  the  court  conclusively 
showed  the  validity  of  the  decrees,  findings  on 
other  issues  were  immaterial  and  unnecessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  941.] 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County;  H.  S.  Torrance,  Judge. 

Consolidated  actions  by  F.  J.  Fogg  against 
the  Perris  Irrigation  District,  and  by  the  peo- 
ple against  the  same  defendant,  in  both  of 
which  actions  J.  C.  Hutchlngs  intervened. 
From  judgment  in  each  case  for  defendant 
and  intervener,  and  orders  denying  a  new 
trial,  plaintiffs  In  each  case  appeal.  On  ap- 
peal both  cases  were  by  stipulation  decided 
upon  the  record  in  the  Fogg.  Case.  Affirmed. 

Works,  Lee  &  Works,  for  appellants.  John 
F.  Crowe,  for  respondent  Oscar  O.  Mueller 
and  William  M.  Hlatt,  for  respondent  In- 
tervener. 

SHAW,  J.  The  above-entitled  cases  were 
before  this  court  on  former  appeals  from 
judgments  in  favor  of  the  defendant  and  In- 
tervener In  each  case,  given  upon  sustaining 
a  demurrer  to  the  complaint  Those  judg- 
ments were  reversed.  People  v.  Perris  Irr. 
Dist,  142  Cal.  601,  76  Pac.  381;  Fogg  v. 
Perris  Irr.  Dist.,  142  Cal.  18,  76  Pac.  1127. 
Upon  the  going  down  of  the  remittitur  the 
defendant  and  the  intervener,  respectively, 
filed  answers  in  each  case.  The  two  cases 
were  tried  and  submitted  on  the  same  evi- 
dence, findings  and  judgment  in  each  case 
were  made  and  given  for  the  defendant  and 
Intervener,  and  motions  of  the  respective 
plaintiffs  for  a  new  trial  were  denied.  Ap- 
peals were  then  taken  to  this  court  in  each 
case  from  the  judgment  and  from  the  order. 
By  stipulation  all  these  appeals  have  been 
presented  and  are  to  be  decided  upon  the  rec- 
ord in  the  case  of  Fogg  v.  Perris  Irrigation 
District,  and  we  will  in  this  opinion  refer 
solely  to  that  case. 

The  object  of  the  action,  as  shown  in  the 
complaint,  is  to  set  aside  two  decrees  of 
the  superior  court  of  San  Diego  county  ap- 
proving, confirming,  and  declaring  valid  the 
proceedings  for  the  formation  and  organiza- 
tion of  the  Perris  Irrigation  district,  under 
the  act  commonly  known  as  the  "Wright 
Act"  (St  1887,  p.  29,  c.  84).  The  first  decree 
was  made  on  December  18,  1890,  and  it  con- 
firms the  proceedings  up  to  the  order  for  the 
sale  of  certain  bonds.  The  second  was  made 
on  December  8,  1892,  and  it  purports  to  con- 
firm, not  only  the  original  proceedings  for  the 
formation  of  the  district,  but  also  subsequent 
proceedings  eliminating  and  adding  certain 


territory,  and  to  approve  bond  sales  made  aft- 
er the  first  decree.  Both  decrees  appear  to 
have  been  made  in  pursuance  of  the  act  of 
1889,  St.  1889,  p.  212,  c  178.  The  attacks 
upon  these  decrees  are  based  In  part  on  the 
ground  that  the  court  did  not  possess  or  ac- 
quire jurisdiction  to  try  the  actions  and  give 
the  judgments.  As  to  the  second  decree  it 
is  also  claimed  that  It  was  obtained  by 
fraud. 

Upon  the  question  of  jurisdiction  to  pro- 
nounce the  decrees,  the  first  contention  of 
the  appellant  is  that  the  proceedings  for  the 
organization  of  the  district  were  absolutely 
void  in  the  extreme  sense,  that  they  were  of 
no  effect  whatever,  hence,  that  there  was  at 
the  time  no  such  district  in  existence,  no  sub- 
ject-matter upon  which  the  court  could  act 
in  confirmation  proceedings,  and,  therefore, 
that  there  could  be  no  jurisdiction  or  power 
to  confirm  the  proceedings  or  declare  the 
validity  of  a  district  which  had  no  legal  ex- 
istence. It  is  argued  that  if  the  court  had 
power,  in  confirmation  proceedings  under  the 
act  of  1889,  to  make  a  lawfully  organized 
district  out  of  a  wholly  void  previous  at- 
tempt to  form  such  a  district  it  would,  in 
effect,  be  creating  a  district  by  a  mere  de- 
cree of  confirmation,  a  thing  which  the  act 
of  1889  does  not  contemplate  or  authorize; 
that  the  purpose  of  that  act  was  merely  to 
confirm  proceedings  and  cure  Irregularities, 
errors,  and  omissions  In  the  record  thereof; 
but  that  If  the  original  proceeding  was  void 
for  lack  of  jurisdiction  in  the  board  of  super- 
visors, it  is  beyond  the  power  of  cure  by 
means  of  a  judgment  confirming  and  declar- 
ing it  valid.  So  far  as  this  argument  ap- 
plies to  a  lack  of  jurisdiction  of  the  original 
proceeding  which  appears  upon  the  face  of 
the  record  thereof,  we  can  perceive  no  good 
answer  to  the  argument  Respondent  makes 
no  attempt  to  answer  It  Without  deciding 
whether  it  Is  sound  or  not,  we  will  for  the 
purposes  of  the  case  assume  the  contention 
to  be  thus  far  correct  We  are  of  the  opin- 
ion that  the  record  of  the  original  proceed- 
ing does  not  on  its  face  disclose  a  want  of 
jurisdiction.  The  only  defect  claimed  rests 
upon  the  assertion  that  no  petition  for  the 
organization  of  the  district  was  ever  pre- 
sented to  the  board  of  supervisors,  and  that 
no  notice  of  the  time  when  a  petition  would 
be  presented  was  ever  given.  This  assertion 
depends  upon  the  force  and  effect  of  the  pa- 
pers that  were  presented  to  the  board.  It 
appears  that  the  petition  and  notice  for  the 
organization  of  the  district  were  both  con- 
tained in  a  single  document  This  document 
began  as  follows: 

"Notice  is  hereby  given  that  the  following 
petition  for  the  organization  of  an  irrigation 
district  in  the  counties  of  San  Bernardino 
and  San  Diego,  to  be  known  as  the  Perris 
Irrigation  District,  will  be  presented  to  the 
board  of  supervisors  of  San  Bernardino 
county,  State  of  California,  at  the  court 
house  In  the  city  of  San  Bernardino,  at  a 
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regular  meeting  of  said  board  on  the  7th  day 
of  April,  1800,  at  10  o'clock  a.  m. 

"Petition  for  Perrls  Irrigation  District" 
Then  follows  a  petition,  in  regular  form, 
for  the  organization  of  the  proposed  dis- 
trict, at  the  end  whereof  is  subscribed  the 
genuine  signatures  of  65  persons  who  In  the 
petition  declare  that  they  are  freeholders 
owning  lands  In  the  district  A  copy  of  this 
document  was  published,  as  the  law  requires, 
In  a  newspaper  of  the  county  for  two  weeks 
before  the  time  named  for  Its  presentation. 
At  the  time  thus  fixed  for  the  presentation, 
the  original  document  In  its  entirety  was 
presented  to  the  board  as  a  petition  for  the 
organization  of  the  district  and  as  such  it 
was  received  and  acted  on  by  the  board,  and 
the  district  was  formed  upon  that  as  a  foun- 
dation. The  contention  is  that  this  document 
could  not  legally  perform  the  double  office 
of  notice  and  petition ;  that  it  was  either  the 
one  or  the  other,  but  could  not  be  both.  It 
is  urged  that,  to  constitute  a  valid  notice 
and  petition,  there  must  be  two  documents, 
one  constituting  the  notice  and  the  other  the 
petition,  and  each  signed  by  the  petitioners. 
The  argument  la  that  as  this  document  be- 
gins as  a  notice,  it  cannot  be  construed  to  be 
anything  else,  and  that  as  It  has  been  held 
that  the  notice  published  must  bear  upon  its 
face  the  signatures  of  the  petitioners,  or 
show  that  it  was  issued  by  them  or  given 
under  their  authority  (In  re  Central  Irr. 
Dist,  117  Cal.  392,  49  Pac.  854),  it  can  con- 
stitute nothing  but  a  notice,  and  that  having 
served  that  purpose,  it  could  not  afterwards 
be  used  as  a  petition.  This  argument  ap- 
pears to  us  to  have  little  force.  We  can  see 
no  legal  objection  to  this  method  of  em- 
bodying the  notice  and  petition  in  one  docu- 
ment and  using  it  for  each  purpose  succes- 
sively. The  only  notice  required  is  a  notice 
to  be  published  In  a  newspaper.  Necessarily 
this  publication  must  consist  of  numerous 
printed  copies,  not  of  the  one  original. 
There  is  nothing  in  the  statutes  forbidding 
such  a  combination  of  uses,  or  prescribing 
any  particular  form,  either  for  the  petition 
or  for  the  notice.  The  document  was  suffi- 
cient in  form  to  answer  both  purposes.  Its 
contents  sufficiently  show  that  the  parties 
who  signed  It  intended  that  it  should  be  so 
used.  After  copies  of  it  were  published  as 
a  notice,  there  could  be  no  substantial  ob- 
jection to  the  presentation  of  the  original  to 
the  board  as  a  petition. 

The  other  objection  to  the  jurisdiction  of 
the  board  did  not  appear  upon  the  record. 
It  was  alleged  on  the  one  hand  and  denied 
on  the  other  that  42  of  the  persons  who  sign- 
ed the  petition  were  not  bona  fide  freehold- 
ers, but  were  made  freeholders,  temporarily 
and  nominally  only,  by  a  conveyance  to  them 
of  undivided  Interests  In  two  or  three  five- 
acre  tracts  of  land  In  the  district,  upon  the 
agreement  that  they  were  to  take  the  deeds, 
sign  and  present  the  petition,  and  reconvey 
to  the  grantor  after  the  organization  was 


REPORTER.  (CaL 

effected,  and  that  the  other  freeholder!  who 
signed  the  petition  did  not  constitute  a  ma- 
jority of  the  freeholders  in  the  district  The 
court  made  no  finding  upon  this  Issue.  We 
must  therefore  consider  Its  materiality,  if 
true.  We  do  not  doubt  that  this  was  a  fraud 
on  the  board,  if  concealed  from  It,  as  la  al- 
leged, or  that  it  would  be  a  fraud  upon  the 
law  and  upon  the  property  owners  of  the 
district  even  if  disclosed  to  the  board,  and 
that  when  shown  to  the  court  on  a  proceed- 
ing for  confirmation,  it  would  be  sufficient 
cause  for  declaring  the  organization  of  the 
district  invalid.  It  did  not  however,  make 
the  organization  of  the  district  absolutely 
void,  but  only  voidable.  Persons  dealing 
with  the  district  after  the  organization  was 
completed  and  perfected  upon  the  face  of  the 
record  would  not  be  presumed  to  know  of 
this  fraud,  and.  If  ignorant  thereof,  would 
be  protected  against  It  The  purpose  of  the 
act  of  1889,  in  providing  for  an  adjudication 
as  to  the  validity  of  the  district  was  to  fur- 
nish a  barrier  against  subsequent  attacks 
upon  the  ground  of  such  frauds  in  the  or- 
ganization of  the  district  and  thereby  to 
protect  its  bondholders.  It  could  not  have 
been  contemplated  or  intended  that  the  exist- 
ence of  such  fraud  would  always  be  open 
to  Inquiry,  notwithstanding  such  adjudica- 
tion, nor  that  if  subsequently  shown,  it 
would  prove  that  the  court  In  the  confirma- 
tion proceedings  had  no  jurisdiction  to  act 
at  all,  and  that  its  decree  was  void.  We 
think,  therefore,  that  upon  the  face  of  the 
record  jurisdiction  of  the  original  proceed- 
ing was  shown  to  exist  and  that  the  fraud 
alleged,  although  sufficient  to  have  made  the 
organization  invalid  If  shown  upon  the  hear- 
ing of  the  proceedings  for  confirmation,  was 
not  sufficient  to  deprive  the  court  in  that 
proceeding  of  jurisdiction  to  make  the  ad- 
judication which  is  here  sought  to  be  va- 
cated. 

It  Is  further  contended  that  both  of  the 
decrees  of  confirmation  were  void  because 
no  notices  of  the  bearing  thereof  were  giv- 
en. The  record  in  each  case  shows  that  the 
notices  were  duly  published  for  the  prescrib- 
ed time.  It  Is  claimed  that  they  were  each 
void  for  the  reason  that  they  did  not  contain 
any  description  of  the  real  estate  of  the  dis- 
trict, or  that  of  any  owner  thereof,  nor  In 
any  manner  indicate  its  boundaries,  so  that 
a  landowner  therein  would  be  warned  there- 
by that  his  land  would  be  affected  or  Incum- 
bered as  a  result  of  the  decree  sought.  The 
statute  requires  that  "the  notice  shall  state 
the  time  and  place  fixed  for  the  hearing  of 
the  petition,  and  the  prayer  of  the  petition, 
and  that  any  person  interested  in  the  or- 
ganization of  said  district  or  in  the  pro- 
ceedings for  the  issue  or  sale  of  said  bonds, 
may,  on  or  before  the  date  fixed  for  the  bear- 
ing of  said  petition,  demur  to  or  answer  said 
petition.  The  petition  may  be  referred  to 
and  described  in  said  notice  as  the  petition 
of  the  board  of  directors  of  irrigatioi 
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district  [giving  its  name],  praying  that  the 
proceedings  for  the  issue  and  sale  of  the 
bonds  of  said  district  may  be  examined,  ap- 
proved and  confirmed  by  said  court"  The 
notices  fully  complied  with  these  provisions. 
Appellant  claims  that  this  Is  not  sufficient; 
that  there  must  be  some  description  of  the 
land  that  would  give  notice  to  the  owner 
that  his  land  was  Involved;  that  otherwise 
the  act  would  be  unconstitutional,  in  that  It 
would  allow  a  person  to  be  deprived  of  his 
property  without  due  process  of  law.  Con- 
ceding that  the  latter  proposition  is  the  law 
for  the  purposes  of  this  discussion,  we  think 
the  notices  given  were  sufficient  ^ach  no- 
tice stated  that  the  board  of  directors  of 
the  Perris  irrigation  district  had  filed  a  pe- 
tition praying  that  the  proceedings  thereto- 
fore had  for  the  issue  and  sale  of  bonds  of 
said  Perris  irrigation  district  be  examined, 
approved  and  confirmed,  and  that  any  per- 
son "interested  In  the  organization  of  said 
district  or  in  proceedings  for  the  issue  and 
sale  of  said  bonds,"  might  appear  and  an- 
swer or  demur  to  the  petition.  The  law  re- 
quires that  the  board  of  supervisors  of  the 
county  In  organizing  an  irrigation  district 
shall  by  minute  order  "declare  such  terri- 
tory duly  organized  as  an  irrigation  district" 
and  shall  "cause  a  copy  of  such  order,  duly 
certified,  to  be  immediately  filed  for  record" 
in  the  county  recorder's  office  of  each  county 
in  which  its  lands  lie,  and  that  from  the 
date  of  such  filing  the  organization  of  the 
district  shall  be  complete.  St  1887,  p.  80, 
c  34,  §  3.  The  proceedings  for  the  organiza- 
tion of  the  district,  as  we  have  seen,  were 
regular  on  the  face  of  the  record.  The  dis- 
trict thereby  became  prima  facie  a  quasi 
municipal  corporation,  with  defined  bound- 
aries established  and  recorded,  and  this  rec- 
ord constituted  constructive  notice  of  the 
location  of  the  boundary  lines  to  all  the  in- 
habitants of  the  district  and  to  the  world 
The  existence  of  the  Perris  irrigation  district 
and  the  location  of  its  boundaries  being  mat- 
ters of  record,  the  statement  In  the  notice 
that  the  petition  was  for  the  purpose  of  con- 
firming the  proceedings  for  the  sale  of  the 
bonds  of  the  Perris  Irrigation  district  was 
sufficient  to  inform  any  owner  of  lands  sit- 
uated in  the  district  that  his  lands  would  be 
affected,  and  that  he  was  Interested  in  the 
matter  to  be  adjudicated.  It  was  equivalent 
to  a  declaration  that  the  lands  in  the  Perris 
irrigation  district  would  be  affected,  and  any 
landowner  could,  by  reference  to  the  official 
records  of  his  county,  ascertain  whether  or 
not  his  land  was  included  therein.  The 
name  of  the  district  it  having  by  that  name 
a  prima  facie  legal  existence  as  such,  evi- 
denced in  the  manner  prescribed  by  law  by 
the  necessary  official  record  of  the  proceed- 
ings and  order  upon  which  It  was  declared 
organized,  was  a  sufficient  identification  of 
its  boundaries.  It  constituted  a  prima  facie 
political  subdivision  of  the  state  for  the 
purposes  of  an  irrigation  district  and  all  per- 


sons were  required  to  take  notice  of  the  facts 
shown  In  the  record  of  its  organization. 

It  Is  suggested  that  after  the  original  or- 
ganization of  the  district  certain  changes  had 
been  made  in  its  boundaries,  and  that  this 
rendered  the  mere  name  of  the  district  in- 
sufficient as  an  identification.  These  changes 
would  not  make  the  boundaries  of  the  dis- 
trict, as  changed,  less  definite  and  certain 
than  before.  If  the  proceedings  to  change 
the  boundaries  were  regular  and  valid  on 
their  face,  they  were  matters  of  record,  and 
the  exact  extent  of  the  changed  boundaries 
could  easily  be  ascertained  by  an  examina- 
tion thereof.  It  Is  not  claimed  that  they 
were  not  regular  on  the  face  of  the  record; 
hence  the  description  in  the  notice  was  suffi- 
cient The  argument  that  the  changes  In  the 
boundaries  were  void  because  the  original 
organization  was  tainted  by  concealed  fraud 
is  answered  by  the  same  considerations  upon 
which  we  reached  our  foregoing  conclusion 
that  such  concealed  fraud  does  not  destroy 
the  prima  facie  legal  existence  of  the  district. 
We  have  reached  the  conclusion,  as  will  here- 
after be  seen,  that  the  second  decree,  that  of 
December  8,  1892,  is  valid,  and  that  It  con- 
clusively adjudicates  and  establishes  the  va- 
lidity of  the  proceedings  to  organize  the  Per- 
ris Irrigation  district  and  to  issue  and  sell 
the  bonds  thereof,  as  well  as  its  legal  ex- 
istence as  an  Irrigation  district  under  the 
"Wright  Act"  at  least  so  far  as  Is  necessary 
for  the  protection  of  the  bondholders.  See 
People  v.  Linda  Vista  I.  D.,  128  Cal.  480,  61 
Pac.  86.  This  conclusion  makes  it  unneces- 
sary to  consider  alleged  errors  of  the  court 
relating  solely  to  the  first  decree  of  confirma- 
tion. If  we  concede  that  decree  to  be  void, 
the  second  decree,  If  valid,  will  protect  the 
district  and  the  bondholders  against  any  at- 
tack by  the  plaintiff  upon  the  validity  of 
the  district  organization  or  the  Issuance  of 
the  bonds  as  effectively  as  would  the  first 
decree,  and  will  render  harmless  any  error  of 
the  court  below  in  holding  the  first 'decree 
valid.  No  judgment  or  order  can  be  reversed 
for  error,  unless,  by  reason  of  the  error,  the 
appellant  has  suffered  substantial  Injury. 
Code  Civ.  Proc.  §  475.  We  will  proceed  to 
consider  the  objections  to  the  validity  of  the 
second  decree. 

It  is  suggested  that  the  petition  and  no- 
tice upon  which  the  second  decree  was  made 
asks  for  the  confirmation  of  the  proceedings 
to  Issue  and  sell  the  bonds,  and  for  nothing 
else,  and  hence  that  so  far  as  that  decree 
purports  to  confirm  and  validate  the  pro- 
ceedings to  organize  the  district  it  went 
entirely  beyond  the  issues  and  the  matter  be- 
fore the  court,  and  was  consequently  void. 
The  statute  and  the  record  in  the  case  do 
not  sustain  this  contention.  The  statute 
(St.  1889,  p.  212,  c.  178)  provides  that  the 
board  of  directors  of  the  district  may  com- 
mence a  "special  proceeding  in  and  by  which 
the  proceedings  of  said  board  and  of  said 
district,  providing  for  and  authorizing  the 
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Issue  and  sale  of  the  bonds  of  said  district" 
may  be  judicially  approved  and  confirmed. 
Section  1.  Section  2  provides  that  the  prayer 
of  the  petition,  in  effect,  shall  be  "that  the 
proceedings  aforesaid  may  be  examined,  ap- 
proved and  confirmed  by  the  court."  We 
have  heretofore  stated  the  provisions  regard- 
ing the  contents  of  the  notice.  The  notice  is 
not  required  to  state  that  the  legal  existence 
of  the  district,  or  the  validity  of  the  organi- 
zation proceedings,  is  to  be  determined.  The 
petition  is  required  "to  state  generally  that 
the  Irrigation  district  was  duly  organized"; 
but  need  state  nothing  further  in  the  way  of 
detail  on  that  subject.  It  Is  plain,  neverthe- 
less, that  the  question  of  the  validity  of  the 
proceedings  to  issue  and  sell  the  bonds  nec- 
essarily involved  and  required  an  Inquiry 
Into  the  validity  of  the  original  organization 
of  the  district.  The  statute  itself  recognizes 
this  necessity  and  provides  for  it.  Section  5 
declares  that  upon  the  hearing  of  the  peti- 
tion, framed  as  aforesaid,  "the  court  shall 
have  power  and  Jurisdiction  to  examine  and 
determine  the  legality  and  validity  of,  and 
approve  and  confirm  each  and  all  of  the  pro- 
ceedings for  the  organization  of  said  district 
*  *  *  and  all  other  proceedings  which 
may  affect  the  legality  or  validity  of  said 
bonds,  and  the  order  for  the  sale,  and  the 
sale  thereof." 

The  petition  and  notice  in  question  con- 
formed in  all  particulars  to  the  requirements 
of  this  statute.  It  appears  that,  after  the 
first  decree,  numerous  sales  of  bonds  had 
been  made.  The  petition  recited  these  sales 
at  length,  and  in  that  respect  only  it  dif- 
fered from  that  upon  which  the  first  decree 
was  based.  The  second  petition  and  notice 
were  therefore  sufficient,  under  the  statute, 
to  give  the  court  jurisdiction  to  adjudge  the 
validity  and  legal  existence  of  the  district. 

The  complaint  alleges  that  the  second  de- 
cree was  procured  by  fraud,  in  this:  that 
the  attorney  who  had  been  employed  by  cer- 
tain persons  owning  lands  in  tbe  district 
to  appear  and  contest  the  proceeding  was 
bribed  by  the  directors  of  the  district  to  ab- 
sent himself  from  court  at  the  time  of  the 
hearing,  and  to  suffer  the  decree  to  be* en- 
tered by  default.  The  record  shows  that  no 
one  appeared  at  the  bearing  on  behalf  of 
any  objector,  and  that  no  objection  was  filed. 
Upon  the  question  of  the  employment  of  the 
attorney  to  appear  for  the  proposed  contest- 
ants and  his  alleged  bribery  by  the  directors, 
the  evidence  was  direct  and  In  substantial 
conflict,  and  the  finding  was  against  the  ap- 
pellant. Under  such  conditions  the  finding 
cannot  be  reversed  on  appeal.  It  Is  con- 
clusive upon  this  court.  The  question  wheth- 
er or  not  the  bond  sales  set  forth  in  the  sec- 
ond petition  and  which  the  second  decree  of 
confirmation  expressly  purports  to  confirm 
were  thereby  rendered  immune  against  sub- 
sequent attacks  based  on  the  ground  that 
they  were  sold  or  exchanged  in  violation  of 


the  statute  of  1887,  as  construed  in  Hughson 
v.  Crane,  115  Cal.  404,  47  Pac.  120,  Stimson 
v.  Alessandro  Irr.  Dlst,  135  Cal.  389,  67 
Pac.  496,  1084,  and  Leeman  v.  Perrls  Irr. 
Dist,  140  Cal.  540,  74  Pac.  24,  is  not  in- 
volved in  this  case,  and  we  need  not  decide 
it.  It  may  be  observed,  however,  that  the 
decision  in  Stimson  v.  Alessandro  Irr.  Dlst, 
supra,  appears  to  hold  that  such  a  decree 
does  not  make  such  bonds  valid. 

The  complaint  is  made  that  the  court  fail- 
ed to  find  on  all  the  issues.  The  findings 
cover  the  issues  relating  to  the  want  of  no- 
tice on  the  hearing  of  the  first  petition,  and 
also  those  In  regard  to  the  alleged  fraud  In 
procuring  the  second  decree ;  the  decision  on 
each  issue  being  against  the  plaintiff.  These 
facts  so  found  showed  conclusively  that  the 
decrees  were  valid,  and  that  the  plaintiff  was 
not  entitled  to  Judgment  and  rendered  any 
finding  on  the  other  issues  immaterial  and 
unnecessary.  We  need  not  here  determine 
whether  or  not  the  decrees  of  confirmation, 
or  either  of  them,  were  or  would  be  conclu- 
sive as  to  the  due  organization  of  tbe  dis- 
trict in  any  controversy  that  may  arise  in- 
volving the  validity  of  such  organization,  but 
not  involving  the  rights  of  any  bondholder. 
Even  If  we  should  reach  the  conclusion  that 
these  decrees  could  be  of  no  force  except  to 
protect  bondholders,  they  could  not  be  set 
aside  on  that  ground  alone.  The  force  and 
effect  of  the  decrees,  when  such  other  mat- 
ters alone  may  be  Involved,  in  any  action,  is 
to  be  determined  when  the  question  arises 
in  such  action.  The  alleged  errors  of  law 
In  the  exclusion  of  evidence  are  not  in  our 
opinion  of  sufficient  importance  to  require 
notice.  It  Is  reasonably  certain  that  the 
excluded  evidence  could  not  have  affected 
the  decision  upon  any  material  fact. 

The  judgments  and  orders  appealed  from 
in  each  case  are  affirmed. 

We  concur:  HENSHAW,  J.;  SLOSS,  J.; 
ANGELLOTTI,  J. ;  LORIGAN,  J. 


Ex  parte  HALLAWELL.    (Cr.  98.) 
(Court  of  Appeal,  Second  District,  California. 
July  18,  1908.) 

1.  Poisons— Sale— Regulation. 

The  act  to  regulate  the  sale  of  poisons  and 
providing  a  penalty  thereof  (St.  1907,  p.  126, 
c.  102,  §  8),  prohibiting  the  sale  of  opium,  its 
compounds,  and  preparations  except  on  a  pre- 
scription, is  within  the  policepower. 

2.  Statutes— Invalidity  in  Pabt. 

Even  if  the  act  to  regulate  the  sale  of 
poisons  (St.  1907,  p.  125,  c.  102,  |  3),  delegat- 
ing to  the  board  of  pharmacy  the  power  to  re- 
vise the  list  of  antidotes  and  to  further  restrict 
or  prohibit  the  sale  of  poisons,  be  void,  it  be- 
ing clearly  separable  from  section  8,  prohibiting 
the  sale  of  certain  poisons,  except  on  prescrip- 
tion, does  not  invalidate  it. 

3.  Pines— Excessive  Fines. 

The  act  to  regulate  tbe  sale  of  poisons 
(St.  1907,  p.  125,  c.  102,  8  7),  fixing  the  pun- 
ishment at  a  fine  of  not  less  than  $30  or  by 
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imprisonment  for  not  less  than  15  days,  does 
not,  because  fixing  no  maximum,  contravene 
Const  art.  1,  |  6,  as  to  excessive  fines :  it  not 
providing  for  the  imposition  of  such  fines. 

Application  by  J.  L.  Hallawell  for  writ 
of  habeas  corpus.  Denied. 

L.  B.  Dadmun,  for  petitioner.  Lewis  R. 
Kirby,  Dist  Atty.,  H.  S.  Utley,  Asst.  DlsL 
Atty.,  and  Wright,  Schoonover  &  Wlnnek,  for 
respondent. 

SHAW,  J.  It  appears  that  petitioner  is 
committed  to  jail  under  an  information  filed 
by  the  district  attorney  of  San  Diego  county 
charging  him  with  the  crime  of  selling  a  prep- 
aration of  opium,  the  purchaser  thereof 
not  having  a  prescription  therefor,  as  re- 
quired by  section  8  of  "An  act  to  regulate  the 
sale  of  poisons  in  the  state  of  California 
and  providing  a  penalty  for  the  violation 
thereof."   St  1907,  p.  126,  c.  102. 

Petitioner  contends  tbat  said  act  Is  un- 
constitutional, and  hence  the  sale  of  the 
opium  compound  could  not  constitute  a  pub- 
lic offense.  Section  8  of  the  act  in  question 
provides:  "The  sale  of  morphine,  codeine 
heroin,  opium  and  cocaine,  their  salts,  com- 
pounds or  preparations  Is  hereby  prohibited, 
unless  upon  the  prescription  of  a  physician, 
dentist,  or  veterinary  surgeon,  licensed  to 
practice  In  this  state,  except  preparations  of 
opium  containing  less  than  two  grains  of 
opium  to  the  fluid  ounce."  The  act  does  not 
purport  to  prohibit,  but,  as  indicated  in  its 
title,  regulates  the  sale  of  the  medical  drugs 
specified  therein  by  requiring  the  seller  to 
comply  with  certain  conditions  deemed  neces- 
sary for  the  protection  of  the  public  safety 
and  welfare.  Opium  and  its  compounds  and 
preparations  are  recognized  as  medicinal 
drugs  of  a  poisonous  nature,  the  use  of 
which  often  tends  to  moral,  mental,  and 
physical  destruction.  Its  sale  and  disposi- 
tion, therefore,  Is  a  proper  subject  of  legis- 
lation under  the  police  power  of  the  state, 
even  to  the  extent  of  absolutely  prohibiting 
the  sale  and  disposal  thereof.  Section  11, 
art.  11,  Const  Cal. ;  Ex  parte  Tung  Jon  (D. 
C.)  28  Fed.  308 ;  State  v.  Ah  Chew,  16  Nev. 
50,  40  Am.  Rep.  488;  section  98,  Freund  on 
Police  'Power ;  Ex  parte  Hong  Shen,  98  Cal. 
682,  33  Pac.  799.  Having  the  power  to  pro- 
hibit the  disposal  of  such  drugs  altogether, 
the  governing  power  may  Impose  such  re- 
strictions upon  the  sale  or  distribution  there- 
of as  it  pleases.  Ex  parte  Christensen.  85 
Cal.  208,  24  Pac.  747;  Ex  parte  Murphy  (Cal. 
App.)  97  Pac  199.  By  section  3  of  the  act  it  is 
provided  that  the  board  of  pharmacy  of  the 
state  of  California  shall  have  the  power  to 
revise  and  amend  the  list  of  antidotes  from 
time  to  time,  as  to  them  may  seem  advis- 
able; and,  by  section  4,  that:  "When  in 
the  opinion  of  the  state  board  of  pharmacy, 
It  is  in  the  Interest  of  the  public  health,  they 
are  hereby  empowered  to  further  restrict 
or  prohibit  the  retail  sale  of  any  poisons  by 
rules,  not  Inconsistent  with  the  provisions  of 
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this  act,  by  them  to  be  adopted."  Petitioner 
contends  that  this  delegation  of  power  to 
the  state  board,  being  void,  vitiates  the  en- 
tire act  Conceding  said  provisions  to  be 
void  for  the  reasons  assigned,  and  as  to 
which  we  express  no  opinion,  it  Is  also  true 
that  "nothing  Is  better  settled  than  tbat  If 
the  part  of  a  law  or  ordinance  which  is  in- 
valid is  distinctly  separable  from  the  re- 
mainder, the  latter  can  stand  and  the  former 
be  rejected."  Ex  parte  Christensen,  supra; 
City  of  San  Luis  Obispo  v.  Pettit,  87  Cal. 
499,  25  Pac.  694.  The  part  of  the  law  here 
attacked  as  being  a  delegation  of  legislative 
authority  is  clearly  separable  from  section 
8  of  the  act,  and  may,  therefore,  be  rejected, 
so  far  aa  petitioner's  rights  are  concerned. 

Section  7  of  the  act  fixes  the  punishment 
for  a  violation  thereof  by  a  fine  of  not  less 
than  $30,  or  by  Imprisonment  for  not  less  than 
15  days,  or  by  both  fine  and  imprisonment 
By  reason  of  the  fact  that  no  maximum  pun- 
ishment Is  specified,  petitioner  contends  that 
excessive  fines  may  be  imposed,  contrary  to 
section  6  of  article  1  of  the  Constitution  of 
California.  As  the  act  itself  does  not  pro- 
vide for  the  imposition  of  excessive  fines,  it 
is  not  obnoxious  to  the  Constitution  on  that 
account  And  we  cannot  assume  the  court 
will  do  violence  to  the  constitutional  pro- 
visions Invoked  (applicable  alike  to  both  the 
legislative  and  judicial  departments.  Tuck- 
er's Constitution  of  the  United  States,  p.  686) 
by  Inflicting  a  penalty,  In  case  of  conviction, 
wholly  disproportionate  to  the  offense  charg- 
ed. As  bearing  upon  the  question,  see  State 
v.  Williams,  77  Mo.  310 ;  People  v.  Tom  Nop, 
124  Cal.  150,  56  Pac.  786 ;  People  v.  Haagen, 
139  Cal.  115,  72  Pac.  836. 

An  examination  of  other  points  urged  as 
grounds  for  entertaining  petitioner's  appli- 
cation discloses  no  merit 

The  application  is  denied. 

We  concur:  ALLEN,  P.  J. ;  TAGGART,  J. 


FOCHA  et  al.  v.  FOCHA'S  ESTATE. 
(Civ.  505.) 

(Court  of  Appeal.  First  District,  California. 
July  28,  1908  Rehearing  Denied  Aug.  24, 
1908;  Denied  by  Supreme  Court  Sept  24, 
1908.) 

Wills—  Probate— Proceedings  to  Revoke 
Probate — Want  or  Prosecution. 

Under  Code  Civ.  Proc.  §  1337,  authoring 
the  filing  of  a  petition  within  one  year  after 
the  probate  of  a  will  to  contest  it,  and  section 
1338,  prior  to  the  amendment  of  1907,  requiring 
the  issuance  of  citation  to  named  parties  with- 
out specifying  the  time  therefor,  one  who  files 
three  days  before  the  expiration  of  a  year  after 
the  probate  of  a  will  a  petition  to  revoke  the 
probate,  but  who  does  not  for  more  than  six 
months  thereafter  take  any  steps  to  issue  cita- 
tion nor  take  any  proceedings  in  the  matter,  is 
prima  facie  guilty  of  want  of  diligence,  au- 
thoring the  dismissal  thereof  on  motion  of 
the  executor. 
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Appeal  from  Superior  Court,  Alameda 
County;  T.  W.  Harris,  Judge. 

Petition  by  John  Focha  and  others  for  the 
revocation  of  the  probate  of  the  will  of 
Frank  J.  Focha,  deceased.  From  an  order 
dismissing  the  petition,  plaintiffs  appeal. 
Affirmed. 

R.  B.  Hewitt,  for  appellants.  D.  Klnsell, 
for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from  an 
order  dismissing  a  petition  to  revoke  the 
probate  of  a  will  for  lack  of  prosecution. 
Frank  J.  Focha  died,  leaving  a  will,  which 
was  probated  November  27, 1905.  On  Novem- 
ber 24,  1906,  John  Focha  and  others  filed  a 
petition  for  the  purpose  of  procuring  the 
revocation  of  the  probate  of  said  will,  but 
no  citation  was  Issued  at  that  time,  or  at 
any  time  thereafter,  to  the  executrix  or  to 
any  other  person.  May  17,  1907,  the  execu- 
trix filed  a  motion  to  dismiss  the  petition, 
upon  the  ground  that  there  had  been  an  un- 
reasonable delay  in  its  prosecution. 

The  Code  of  Civil  Procedure  (section  1337) 
provides  that  a  contest  of  the  probate  of  a 
will  may  be  commenced  by  filing  a  petition 
in  writing  "at  any  time  within  one  year  aft- 
er such  probate."  The  next  section,  as  It 
existed  at  the  time  of  these  proceedings  and 
prior  to  the  amendment  of  1907,  provided 
that  a  citation  must  be  issued  to  certain 
named  parties,  but  mentions  no  specified 
time  within  which  It  must  be  Issued;  and 
appellant  contends  that  a  citation  might  Is- 
sue at  any  time  within  one  year  after  the 
filing  of  the  petition  for  revocation.  In  sup^ 
port  of  this  contention  he  cites  the  case  of 
Bacigalupo  v.  Superior  Court,  108  Cal.  92, 
40  Pac.  1055,  where  It  Is  said  that  "a  cita- 
tion in  Its  general  character  Is  a  summons, 
and  under  the  provisions  of  the  Code,  giving 
section  1328  the  widest  latitude  possible,  the 
power  to  issue  a  citation  would  beyond  all 
question  cease  one  year  after  the  petition 
for  revocation  was  filed."  But  the  court  also 
added:  "Whether  It  would  cease  In  less 
than  a  year  we  need  not  here  decide."  That 
case,  notwithstanding  the  language  just  quot- 
ed, Is  authority  only  to  the  point  that  no  ci- 
tation could  be  Issued  after  the  expiration  of 
one  year  from  the  filing  of  the  petition.  The 
comparison  there  made  between  a  citation 
and  a  summons  was  unnecessary  for  the  de- 
cision of  the  case,  and  the  view  of  the  court 
in  that  regard  was  criticised  In  the  case  of 
S.  F.  Prot.  O.  A.  v.  Superior  Court,  116  Cal. 
446,  48  Pac.  379. 

Respondent  relies  to  some  extent  upon  the 
case  of  Estate  of  Sbarboro,  63  Cal.  5.  In 
the  case  at  bar  the  petition  for  revocation 
of  the  probate  of  the  will  was  filed  but  three 
days  before  the  expiration  of  the  year  after 
probate.  Neither  then  nor  more  than  six 
months  thereafter,  when  the  motion  to  dis- 
miss was  granted,  had  any  citation  been  is- 
sued,, nor  had  proceedings  of  any  kind  been 


REPORTER.  (CaL 

taken.  The  law  contemplates  a  speedy  ad- 
ministration and  settlement  of  estates.  The 
facts  In  this  case,  unexplained  as  they  are, 
make  a  prima  facie  case  of  a  lack  of  dili- 
gence on  the  part  of  the  appellant,  and  fur- 
nished ample  ground  for  the  diwmtmffli  of  the 
petition. 
The  order  Is  affirmed. 

We  concur:  COOPER,  P.  J. ;  HALL,  J. 


STIMSON  MILL  CO.  v.  HUGHES  MFG. 
CO  (Civ.  604.) 

(Court  of  Appeal,  Second  District,  Califor- 
nia. July  18,  1908.  Rehearing  Denied  Aug. 
17,  1908;  Denied  by  Supreme  Court  Sept 
17,  1908.) 

1.  Appeal  and  Ekbob— Review— Findings 
op  Fact. 

Findings  of  fact,  made  by  a  trial  court  on 
testimony  which  is  directly  conflicting,  will  not 
be  disturbed  by  an  appellate  court 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §§  3983-3989.] 

2.  Account  Stated— Pebsons  Between  Whom 
Account  mat  be  Stated— Previous  Ih- 
debtedne88. 

An  account  stated  cannot  be  made  the  in- 
strument to  create  a  liability,  but  only  deter- 
mines the  amount  of  the  debt  where  liability 
previously  existed. 

3.  Same. 

Where  defendant  corporation  succeeded  a 
partnership,  one  of  the  partners  becoming  pres- 
ident and  the  other  general  manager,  the  de- 
livery at  the  office  of  defendant  of  accounts  in 
which  the  partnership  was  charged  as  debtor 
for  goods  furnished  by  plaintiff  to  a  third  par- 
ty, although  no  objection  was  made  thereto, 
cannot  charge  defendant  with  liability  for  the 
goods  as  on  an  account  stated. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Q.  A.  Gibbs,  Judge. 

Action  by  the  Stlmson  Mill  Company 
against  the  Hughes  Manufacturing  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

J.  G.  Scarborough  and  Scarborough  &  Bow- 
en,  for  appellant  George  P.  Adams,  for 
respondent 

ALLEN,  P.  J.  Appeal  by  plaintiff  from  a 
judgment  In  favor  of  defendant  and  from  an 
order  denying  a  new  trial.  The  action  Is  to 
recover  for  building  material  alleged  to  have 
been  sold  and  delivered  to  defendant  at  an 
agreed  price.  It  is  alleged  In  the  complaint 
that  the  material  was  delivered  In  lots  on 
various  dates  between  November  5,  1904, 
and  January,  1905;  that  upon  delivery  of 
each  lot  an  Itemized  account  was  furnished 
defendant,  showing  the  amount  and  price 
and  that  the  same  was  sold  by  plaintiff  to 
defendant;  that  at  various  dates  after  the 
final  delivery  an  account  was  rendered  by 
plaintiff  to  defendant,  showing  the  transac- 
tion In  detail,  which  defendant  retained,  and 
never  made  objection  thereto  until  May,  1995; 
and  It  Is  alleged  that  by  reason  thereof  said 
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account  became  stated,  and  defendant  had 
agreed  and  assented  thereto,  and  la  accord- 
ingly indebted.  Nonpayment  la  alleged.  The 
second  count  In  the  complaint  la  for  goods 
sold  and  delivered.  An  Issue  was  raised  by 
the  answer  as  to  each  and  all  of  the  allega- 
tions of  the  complaint  The  court  found  in 
favor  of  defendant  upon  all  the  issues. 

It  appears  from  the  record  that  prior  to 
September,  1903,  Hughes  Bros,  were  engaged 
In  conducting  a  planing  mill  in  Los  Angeles ; 
that  about  the  date  last  mentioned  the  de- 
fendant corporation  was  organized  and  took 
over  the  business,  one  of  the  brothers  remain- 
ing as  general  manager  of  defendant,  while 
the  other  brother  became  president  The  evi- 
dence in  relation  to  the  transactions  and  the 
contract  and  agreement  with  reference  to  the 
delivery  of  the  lumber  is  very  conflicting; — It 
being  asserted  by  witnesses  for  plaintiff  that 
there  was  an  express  contract  on  the  part  of 
Grant  Hughes,  the  general  manager  of  the 
defendant  to  buy  and  pay  for  the  lumber, 
and  he  agreed  that  it  might  be  delivered  to 
one  Coffey,  a  contractor  engaged  in  building 
certain  schoolhouses ;  that  before  delivery 
Grant  Hughes  agreed  for  the  defendant  to 
pay  for  such  lumber  upon  a  representation  to 
him  by  plaintiff  that  it  would  not  deal  with 
Coffey.  Upon  the  other  hand,  defendant's 
witnesses  testified  that  no  such  agreement 
or  contract  was  made  or  entered  Into,  and 
that  defendant  had  no  knowledge  that  plain- 
tiff objected  to  selling  to  Coffey;  that  the 
only  connection  that  Grant  Hughes  had  with 
the  transaction  was  in  procuring  Coffey's 
consent  that  plaintiff  might  bid  on  the  fur- 
nishing of  lumber,  but  that  at  no  time  was 
any  agreement  or  arrangement  made  by  which 
the  defendant  or  Hughes  Bros.,  ever  agreed 
fo  become  responsible  for  the  material  so  de- 
livered. The  court  accepted  as  true  the  state- 
ments of  the  defendant's  witnesses,  and  up- 
on this  appeal  the  action  of  the  court  under 
the  well-established  rule,  will  not  be  dis- 
turbed. 

Appellant  relies  chiefly  upon  the  prop- 
osition that  the  itemized  account  rendered 
Hughes  Bros.,  by  reason  of  its  retention  for 
a  long  time  without  objection,  makes  a  stat- 
ed account ;  that  this  stated  account  became 
a  new  contract,  and  as  none  of  its  Items  were 
impeached  by  the  answer  the  same  became 
conclusive  against  defendant  The  doctrine 
of  Terry  v.  Sickles,  18  Cal.  427,  Is  Invoked, 
where  it  is  said  by  the  court:  "If  the  ac- 
count be  sent  to  the  debtor,  and  he  does  not 
object  to  It  within  a  reasonable  time,  his 
acquiescence  will  be  taken  as  an  admission 
that  the  account  is  truly  stated."  This  Is 
approved  In  Mayberry  v.  Cook,  121  Cal.  590. 
54  Pac  96,  and  many  other  decisions  cited. 
It  will  be  observed,  however,  that  in  these, 
as  In  all  cases  where  such  a  rule  is  applied, 
It  Is  necessary  that  the  relation  of  debtor 
and  creditor  should  be  shown  to  exist  at 
some  period.    "An  account  stated  must  be 


founded  on  previous  transactions  of  a  mone- 
tary character.  •  *  •  It  cannot  be  made 
the  instrument  to  create  a  liability  where 
none  before  existed,  but  only  determines  the 
amount  of  a  debt  whore  liability  exists.  Aus- 
tin v.  Wilson  (Super.)  11  N.  Y.  Supp.  565." 
Chase  v.  Chase,  191  Mass.  556,  78  N.  E.  115. 
That  no  monetary  transaction  between  plain- 
tiff and  defendant  existed,  in  relation  to  the 
lumber  In  controversy  previous  to  the  sending 
of  these  statements,  Is  found  by  the  court 
It  should  follow,  then,  that  the  itemized 
statements  could  not  be  made  to  create  an  in- 
debtedness. This  is  true,  had  the  statements 
been  received  by  the  corporation  defendant 
The  record  shows'  that  no  account  of  any 
kind  was  rendered  defendant;  but,  on  the 
contrary,  on  their  face  the  statements  pur- 
ported to  state  an  Indebtedness  of  Hughes 
Bros.,  the  firm  formerly  engaged  In  the  busi- 
ness, and  from  whom  the  corporation  acquir- 
ed a  part  of  its  property. 

We  find  nothing  in  the  complaint  or  rec- 
ord amounting  to  a  plea  or  proof  of  an  es- 
toppel. There  Is  no  claim  that  plaintiff  was 
induced  to  deliver  subsequent  lots  of  lumber, 
relying  upon  former  accounts  rendered,  re- 
tained and  acquiesced  in,  but  upon  the  con- 
trary, that  each  and  every  delivery  was  bas- 
ed upon  an  express  contract  to  pay  the  value 
thereof,  which  contract,  the  court  finds,  did 
not  exist  In  addition,  there  is  nothing  in 
the  account  as  rendered  to  call  the  defend- 
ant's attention  to  any  claim  against  It  All 
the  itemized  bills  appearing  In  the  record 
were  made  out  to  Hughes  Bros,  for  Coffey, 
or  words  of  similar  Import  There  was, 
therefore,  nothing  in  this  itemized  account 
calling  the  attention  of  the  corporation  to 
the  fact  that  any  claim  was  being  asserted 
against  It  No  reasons  are  suggested  why 
any  of  the  errors  of  law  assigned  as  oc- 
curring at  the  trial  should  receive  attention, 
except  perhaps,  specification  4  which  relates 
to  the  omission  of  the  court  to  make  a  finding 
In  relation  to  the  delivery  of  the  itemized 
account  to  defendant  and  its  retention  of 
the  same.  As  we  have  before  stated  we  find 
no  evidence  of  a  delivery  to  the  defendant 
corporation  of  any  such  account  The  mere 
fact  that  it  was  delivered  at  the  office  of  the 
corporation,  or  may  have  come  Into  the  pos- 
session of  the  general  manager  of  the  de- 
fendant would  not  amount  to  such  delivery 
to  the  corporation  where  upon  the  face  there- 
of the  bill  purported  to  be  against  Hughes 
Bros.,  a  copartnership,  especially  In  view  of 
the  fact  that  there  is  evidence  tending  to 
show  an  agreement  between  Hughes  Bros, 
and  plaintiff  through  which  the  former  were 
to  act  as  collectors  of  the  Coffey  accounts. 
A  finding  is  not  necessary  unless  evidence 
appears  in  the  record  warranting  the  same. 

We  perceive  no  prejudicial  error  in  the 
record  and  the  judgment  and  order  are  af- 
firmed. 

We  concur:  SHAW,  J. ;  TAG G ART,  J. 
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SELIGMAN  et  aL  t.  CARR  et  al.  (Civ.  502.) 
(Court  of  Appeal,  Third  District,  California. 

July  24,  1908.   Rehearing  Denied  by  Supreme 

Court  Sept.  21,  1908.) 

1.  Deeds  —  Construction  —  "Exceptions"  — 
'  'resebt  ati  orb. " 

Civ.  Code,  f  1069,  providing  that  a  res- 
ervation in  any  grant  Is  to  be  interpreted  in 
favor  of  the  grantor,  refers  to  exceptions  made 
in  deeds,  as  well  as  reservations;  the  words 
"exceptions"  and  "reservations'*,  being  used  syn- 
onymously in  grants. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2539-2542;  vol.  8, 
p.  7656;  vol.  7,  pp.  6140-6144;  vol.  8,  p. 
7787.] 

2.  Sake. 

S.,  W.,  and  J.  each  owned  an  undivided 
one-third  interest  in  a  tract  of  land.  They 
conveyed  two  acres  thereof  for  a  school  house, 
and,  if  the  same  should  cease  to  be  so  used, 
It  was  to  revert  to  the  grantors.  W.  and  J. 
conveyed  all  their  interests  in  the  tract,  "ex- 
cepting the  portions"  sold  to  others.  S.  con- 
veyed to  defendant  all  his  interest  in  the  tract 
Subsequently  W.  and  J.  conveyed  all  their  in- 
terests in  the  school  land  to  S.,  who  took  as 
trustee  of  a  resulting  trust  in '  favor  of  plain- 
tiff, who  furnished  the  purchase  money,  and,  in 
furtherance  of  the  trust,  S.  conveyed  to  plain- 
tiff all  his  interest  in  the  entire  tract.  Held, 
that  under  Code  Civ.  Proa  %  1864,  providing 
that,  when  different  constructions  of  a  pro- 
vision are  otherwise  equally  proper,  that  is  tak- 
en which  is  most  favorable  to  the  party  in 
whose  favor  the  provision  la  made,  and  Civ. 
Code,  §  1069.  providing  that  a  reservation  in 
a  grant  shall  be  interpreted  in  favor  of  the 
grantor,  two-thirds  of  the  reversionary  inter- 
est in  the  school  land  belonged  to  plaintiff  and 
one-third  to  defendant,  the  exception  in  the 
deed  from  W.  and  J.  to  S.  excepting  from  the 
.conveyance  their  interest  in  the  school  land. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  E.  Seligman  and  another  against 
T.  W.  Carr  and  another.  From  a  Judgment 
for  plaintiffs,  defendant  J.  R.  Webb  appeals. 
Affirmed. 

Webb,  Strother  &  Strother,  for  appellant 
M.  B.  and  E.  M.  Harris,  for  respondents. 

CHIPMAN,  P.  J.  Action  to  quiet  title. 
Plaintiffs  had  the  judgment  Defendant  Carr 
disclaimed  all  interest  in  the  cause.  Defend- 
ant Webb  appeals  from  the  judgment,  and 
from  the  order  denying  his  motion  made  un- 
der sections  668  and  663%  of  the  Code  of 
Civil  Procedure.  The  appeal  is  upon  the 
judgment  roll  which  by  stipulation  includes 
the  findings  of  the  court  and  its  conclusions 
of  law,  as  well  as  the  Judgment.  The  facts 
necessary  to  the  decision  sufficiently  appear  In 
the  findings  without  setting  forth  the  aver- 
ments of  the  pleadings. 

It  appears  from  the  findings  that  on  Janu- 
ary 24,  1881,  Samuel,  William,  and  John 
Frey  were  the  owners  each  of  an  undivided 
one-third  interest  In  a  certain  20-acre  tract 
of  land  situated  in  Fresno  county,  and  on  that 
day  conveyed  by  grant  deed  to  Valley  View 
school  district  certain  two  acres  of  said  tract, 
"as  and  solely  for  the  purpose  of  erecting  a 
public  schoolhouse  for  the  use  of  said  dls- 
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trlct"  The  deed  provided  that,  "In  case  said 
land  shall  cease  to  be  used  for  school  pur- 
poses, it  shall  revert  to  the  grantors  here- 
in." On  January  80,  1884,  William  and  John 
Frey  conveyed  by  grant  deed  to  Samuel  Frey 
"all  of  our  Interest  In  and  to  the  undivided 
one-half  of  that  lot  [describing  the  20-acre 
tract],  excepting  the  portions  now  sold  by  us 
to  other  parties."  On  November  10,  1884, 
Samuel  Frey  conveyed  to  defendant  Carr  by 
grant  deed  all  his  Interest  In  the  entire  20- 
acre  tract,  which  the  court  found  included 
only  one-third  interest  in  the  school  land. 
Subsequently,  January  7,  1904,  William  and 
John  conveyed  all  their  interest  in  the  school 
land  to  Samuel,  but  the  latter  took  as  trustee 
of  a  resulting  trust  in  favor  of  plaintiffs,  who 
furnished  the  purchase  money,  and,  in  fur- 
therance of  the  trust,  Samuel  shortly  there- 
after, January  26,  1904,  conveyed  to  plain- 
tiffs by  grant  deed,  not  only  all  the  trust  es- 
tate, but  also  aJl  interest  he  then  had  in  the 
20-acre  tract  After  all  these  deeds  had  been 
executed  and  recorded,  to  wit,  April  30,  1906, 
and  with  full  knowledge  thereof  and  of  plain- 
tiffs' rights  thereunder,  defendant  Carr  con- 
veyed, without  any  present  consideration,  all 
his  interest  in  the  20-acre  tract  to  defendant 
Webb,  appellant 

No  controversy  arises  as  to  the  fee;  the 
only  question  being:  In  whom  is  vested  the 
reversionary  interest  in  the  two  acres  con- 
veyed to  the  school  district,  which  is  desig- 
nated as  the  school  land?  The  court  found 
that  a  two-thirds  interest  belongs  to  plaintiffs 
and  that  one-third  is  vested  in  defendant 
Webb.  The  court  decided  that,  In  view  of  the 
exception  or  reservation  In  the  deed  of  Wil- 
liam and  John  to  Samuel  Frey  of  January 
30,  1884,  they  conveyed  to  Samuel  only  an 
undivided  half  of  their  interest  in  that  part 
of  the  20-acre  tract  that  was  not  conveyed 
to  the  school  district,  that  the  school  land 
was  excepted  from  the  operation  of  the  deed 
and  hence  when  Samuel  Frey,  in  November, 
1884,  conveyed  to  Carr,  his  deed  conveyed 
no  greater  reversionary  Interest  In  the  school 
land  than  he  reserved  when  he  deeded  to  the 
school  district,  which  was  one-third,  and  this 
the  court  awarded  to  defendant  Webb. 

Appellant  claims  that  by  their  deed  of 
January  30, 1884,  William  and  John  conveyed 
to  Samuel  an  additional  one-half  interest  in 
the  land,  "making  a  five-sixths  interest  in 
the  reversion  of  the  school  land."  This  deed 
purports  to  convey,  as  we  have  stated,  "all 
of  our  Interest  In  and  to  the  undivided  one- 
half  of  that  lot  [the  20-acre  tract]  •  •  • 
excepting  the  portions  now '  sold  by  us  to 
other  parties."  Appellant  contends  that  the 
reversionary  Interest  was  not  excepted  by  the 
clause  above  quoted,  but  that  "the  plain  and 
obvious  Intent  of  that  deed  was  to  convey 
one-half  of  all  the  estate  John  and  William 
Frey  had  in  the  20-acre  tract  to  8amud 
Frey" ;  that  "the  only  object  of  the  exception 
was  to  protect  themselves  from  the  warranty 
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against  previous  conveyances  implied  by  their 
grant"  to  the  school  district ;  citing,  as  strong- 
ly supporting  his  contention,  the  case  of 
Derby  t.  Hall,  68  Mass.  236.  Section  1060  of 
the  Civil  Code  provides  as  follows :  "A  grant 
Is  to  be  interpreted  in  favor  of  the  grantee, 
except  that  a  reservation  in  any  grant,  and 
every  grant  by  a  public  officer  or  body,  as 
such,  to  a  private  party  Is  to  be  interpreted 
in  favor  of  the  grantor."  We  must  give  some 
effect  to  the  provision  in  question,  If  we  can, 
and  the  obvious  meaning,  If  it  be  obviously 
certain,  should  be  adopted.  If,  however, 
there  be  uncertainty  or  doubt  as  to  the  mean- 
ing of  the  exception  and  it  still  be  capable 
by  construction  of  receiving  some  reasonable 
meaning,  the  code  rule  Is  that  It  "is  to  be  in- 
terpreted In  favor  of  the  grantor."  Here  the 
grantors  granted  all  their  interest  in  the  un- 
divided one-half  of  the  entire  20-acre  tract, 
and  but  for  the  exception  the  deed  would 
clearly  have  conveyed  a  like  proportion  of 
the  reversionary  Interest  in  the  school  land. 
Why  was  the  excepting  clause  inserted  if  not 
to  reserve  some  interest  In  the  grantors  or  to 
take  some  interest  out  of  the  operation  of  the 
deed?  Some  technical  distinction  is  drawn  by 
law  writers  and  in  the  cases  between  an  ex- 
ception and  a  reservation,  but  the  distinction 
Is  not  material  here,  for  we  think  the  statute 
refers  to  exceptions  made  in  deeds  as  well 
as  to  reservations.  Sears  v.  Ackerman,  138 
CaL  570,  686,  72  Pac.  171.  It  was  said  In 
Bowman  v.  Wathen,  8  Fed.  Caa  1076,  1082, 
No.  1740 :  "The  words  'exception*  and  'reser- 
vation' are  used  synonymously  in  grants,  and 
have  the  same  effect  The  effect  does  not 
depend  upon  the  use  of  one  or  the  other  of 
these  terms,  but  on  the  facts  which  they  rep- 
resent." To  the  same  effect  is  Stockwell  v. 
Couillard,  129  Mass.  231,  233,  holding  that  the 
words  "excepting"  and  "reserving"  are  often 
used  Indiscriminately,  and  whether  a  particu- 
lar provision  is  an  exception  or  reservation 
depends  not  upon  the  use  of  one  or  other  of 
these  terms,  but  upon  the  nature  and  effect 
of  the  provision  itself.  See  Adams  v.  Hopkins, 
144  CaL  19,  87.  77  Pac  712.  Code  CIv.  Proc. 
I  1864,  provides  that,  "when  different  con- 
structions of  a  provision  are  otherwise  equal- 
ly proper,  that  Is  to  be  taken  which  is  most 
favorable  to  the  party  in  whose  favor  the  pro- 
vision Is  made."  It  seems  to  us  that  the  nat- 
ural meaning  derivable  from  the  language 
used  is  that  the  parties  did  not  Intend  to  In- 
clude in  the  deed  the  land  previously  sold 
or  conveyed  to  the  school  district  But,  if 
this  be  not  so  and  the  language  must  be  re- 
garded as  ambiguous  or  uncertain,  calling 
for  construction,  we  must,  under  the  code 
rule,  interpret  It  in  favor  of  the  grantors. 
Applying  this  rule,  it  seems  to  us  that  the 
learned  trial  judge  was  fully  warranted  in 
his  conclusion. 

The  judgment  and  order  are  affirmed. 

We  concur :  HART,  J. ;  BURNETT,  J. 
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PEOPLE  v.  HTJTCHINGS  et  al.  (Cr.  86.) 

(Court  of  Appeal,  Second  District,  California. 
July  16,  1008.) 

L  L ascent— "Grand  Labcent"— Indictment 

— Surplusage. 

Grand  larceny,  the  felonious  stealing  of 
property  of  another,  being  committed  when  the 
property  exceeds  $50  in  value,  and  is  taken  from 
the  person  of  another,  or  is  one  of  a  number 
of  things,  among  which  Is  a  "steer,"  it  is  not 
necessary  in  case  of  a  steer  that  it  be  taken  from 
the  person  of  another  or  the  possession  of  the 
owner;  so  that  the  allegation  of  the  indict- 
ment that  it  was  taken  from  the  possession 
of  the  owner  is  surplusage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3140-3150.] 

2.  Same— Description  op  Property. 

The  allegation  in  the  indictment  for  grand 
larceny  of  a  steer  that  it  was  taken  from  the 
possession  of  the  owner  is  not  description  of 
the  property,  requiring  to  be  proved. 

3.  Same— Variance— Conflicting  Evidence. 

It  cannot  be  contended  that  there  was  a 
variance  because  of  the  allegation  in  the  in- 
dictment that  the  steer  taken  was  a  large  brindle 
one;  there  being  a  mere  conflict  in  the  evi- 
dence as  to  its  being  such. 

4:  Same— Evidence. 

On  a  prosecution  for  larceny  of  a  branded 
steer,  it  was  proper  to  permit  the  prosecution  to 
introduce  a  diagram  of  the  brand  of  the  owner, 
and  also  a  brindle  hide;  there  being  evidence 
to  identify  the  hide  as  that  of  the  owner's 
steer,  and  also  as  that  of  the  steer  killed  by 
defendant. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  8!  135,  136.] 

5.  Criminal  Law— Appeal— Discretion  op 

Court. 

The  admissibility  of  evidence  which  de- 
pends on  the  sufficiency  of  its  weight  to  en- 
title it  to  be  submitted  to  the  jury  rests  largely 
in  the  discretion  of  the  trial  court 

6.  Larceny— Evidence— Consent   to  Tak- 
ing. 

The  father  of  the  owner  of  a  steer  being 
in  control  of  it  when  it  was  stolen,  his  testi- 
mony that  he  had  given  no  one  permission  to 
take  it  Is  admissible,  as  a  taking  with  his  con- 
sent would  have  been  no  crime. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  82,  Larceny,  §  132.] 

7.  Criminal  Law— Appeal— Showing  Injury. 

The  matter  of  instructing  the  witnesses, 
excluded,  by  order  of  court,  from  the  court 
room  wbile  not  under  examination,  not  to  talk 
with  each  other  or  others  as  to  their  testimony, 
rests  in  the  sound  discretion  of  the  court,  so 
that  complaint  of  its  refusal  may  not  be  made, 
in  the  absence  of  a  showing  of  prejudice. 

8.  Same— Harmless  Error. 

While  testimony  for  the  prosecution  on  a 
trial  for  larceny  of  a  branded  steer  that  wit- 
ness had  never  seen  the  brand  introduced  in 
evidence,  and  did  not  know  who  used  it  though 
he  had  been  in  the  cattle  business  for  years, 
and  was  acquainted  with  the  cattle  ranges  of 
the  country,  and  had  observed  the  different 
brands  used  all  over  the  county,  should  have 
been  excluded,  it  was  harmless;  its  only  pos- 
sible effect  being  to  discredit  the  alleged  own- 
ers of  the  steer  that  they  had  cattle  branded 
with  such  a  brand. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  15,  Criminal  Law,  §§  8137-3143.] 

8.  Same. 

Failure  to  strike  out  testimony  for  the 
prosecution  was  harmless;   the  same  fact  ap- 
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pearing  elsewhere  in  the  evidence,  besides  being 
testified  to  by  defendant 

1.  Note.— For  cases  in  point,  see  Cent  Dig. 
1.  15,  Criminal  Law,  5  3144.] 

10.  Larceny— Evidence— Relevancy. 
Testimony  of  F.  on  prosecution  for  lar- 
ceny of  the  steer  of  W.  of  a  certain  brand  as  to 
witness  being  in  the  habit  of  making  mistakes 
in  branding  Bis  cattle,  and  as  to  mistakes  as  to 
the  identity  of  cattle  having  been  made  by  others 
in  the  neighborhood,  was  irrelevant 

[Ed.  Note.— For  cases  in  point  we  Cent  Dig. 
vol.  32,  Larceny,  ff  136.] 

11.  Chimin al   Law — Distinction  Between 
Confessions  and  Declarations— In  duce- 

MENT. 

Statements  made  by  defendant  to  officers 
not  having  been  confessions,  bat  admissions  or 
declarations  in  conflict  with  his  testimony,  were 
admissible,  even  if  the  suggestion  of  the  sheriff  to 
him  that  it  would  be  best  for  him  to  make  a 
clean  statement  of  the  entire  transaction  be  re- 
garded as  an  inducement 

12.  Same— Limiting  Effect  of  Evidence— 
Necessity  of  Request. 

The  attorneys  for  defendants  not  having 
asked  that  the  statements  of  defendant  H.  be 
limited  to  his  case  on  the  admission  thereof,  nor 
asked  the  court  to  instruct  to  such  effect  the 
other  defendants  may  not  complain  that  there 
was  no  such  limitation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  |  2646.] 

18.  Witnesses — Impeachment— Laying  Foun- 
dation. 

To  introduce  statements  of  a  witness  as 
impeaching  evidence,  he  should  first  be  asked 
if  he  had  made  the  statements  before  the  im- 
peaching witnesses  are  allowed  to  testify  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  88  1233-1236.] 

14.  Same— Defendant  as  Witness. 

A  defendant  by  presenting  himself  as  a  wit- 
ness in  his  own  behalf  subjects  himself  to  the 
same  rules  for  testing  the  truth  of  his  statements 
as  any  other  witness. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  8  1211.] 

15.  Criminal  Law— Appeal— Harmless  Evi- 
dence. 

The  impeaching  evidence  of  one  witness  in- 
troduced without  proper  foundation,  being  prac- 
tically the  same  as  that  of  another  witness,  prop- 
erly admitted,  was  harmless. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  6  §138.] 

16.  Same— Presumptions. 

It  will  be  presumed  that  had  objection  been 
made  to  testimony  that  it  was  not  rebuttal 
evidence,  the  objection  would  have  been  sus- 
tained, so  far  as  proper. 

[Ed.  Note. — For  cases  in  point  sea  Cent  Dig. 
vol.  15,  Criminal  Law,  8  3014.] 

17.  Same— Evidenoe  in  Surrebuttal. 

A  ruling  that  evidence  sought  by  questions 
calling  merely  for  a  repetition  of  the  testimony 
of  witness  when  first  on  the  stand  was  not  in 
surrebuttal  is  proper. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  14,  Criminal  Law,  8  1615.] 

18.  Witnesses — Impeachment — Rebuttal. 
When  the  prosecution  has  introduced  part 

of  a  conversation  with  defendant  to  impeach 
him,  he  may  introduce  all  of  it  in  surrebuttal; 
he  not  being  limited  to  such  other  parts  of  it 
as  he  can  elicit  from  the  impeaching  witnesses 
by  cross-examination. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  50,  Witnesses,  8  1203.] 


19.  Criminal  Law— Appeal— Necessity  of 
Showing  Injury— Exclusion  of  Evidence. 
Though  the  objection  or  the  ground  on 
which  evidence  was  excluded  was  not  good,  re- 
versal may  not  be  had  if  for  any  reason  the 
ruling  was  right  or  if  the  evidence  could  not  af- 
fect the  verdict;  and  one  complaining  of  a 
technical  error  at  the  trial  must  show  his  sub- 
stantial rights  were  injured  thereby,  so  that  com- 
plaint may  not  be  made  of  the  sustaining  of 
objection  to  a  question  calling  for  all  of  a 
conversation  testified  to  by  impeaching  wit- 
nesses; it  not  being  shown  that  anything  else 
was  said  on  the  subject  that  could  have  modi- 
fied or  affected  what  was  testified  to  by  such 
witnesses. 

rEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  8  3095.] 

Appeal  from  Superior  Court,  Inyo  County; 
Walter  A.  Lamar,  Judge. 

W.  H.  Hutch  ings  and  others  were  convicted 
of  grand  larceny,  and  appeal.  Affirmed. 

White  Smith,  Frank  V.  Drake,  and  P.  W. 
Forbes,  for  appellants.  U.  S.  Webb,  Atty. 
Gen.,  and  George  Bee  be,  Deputy  Atty.  Gen., 
for  the  People. 

TAGGART,  J.  Appellants  were  charged, 
jointly  with  one  John  Gray,  with  the  crime 
of  grand  larceny.  The  charge  was  dismissed 
as  to  Gray,  and  appellants  were  each  and  all 
convicted  as  charged.  They  appeal  from  the 
judgments  entered  against  them,  respective- 
ly, and  from  an  order  denying  their  motion 
for  a  new  trial. 

It  is  contended  in  support  of  the  appeal 
that  the  verdict  is  contrary  to  law  and  the 
evidence,  that  the  court  erred  in  its  rul- 
ings upon  the  admission  and  rejection  of 
evidence  at  the  trial,  and  in  giving  and  re- 
fusing to  give  certain  instructions  to  the 
jury.  The  information  alleges  that  the  de- 
fendants "did  •  •  •  steal,  take,  and 
drive  away  [from  the  possession  of  one 
George  L.  Wallace]  one  large  brindle  steer 
branded,  •  •  •  said  steer  was  and  be- 
ing then  and  there  the  personal  property  of 
said  George  L.  Wallace,"  etc.  It  is  urged 
by  appellants  that  because  of  the  allegation 
that  the  animal  was  taken  from  the  posses- 
sion of  the  owner  they  were  entitled  to  have 
the  jury  instructed  that,  unless  the  evidence 
established  that  the  steer  was  taken  from  the 
possession  of  George  L.  Wallace,  a  verdict 
of  "not  guilty"  should  be  returned.  For  the 
same  reason  it  Is  contended  that  It  was  er- 
ror for  the  court  to  give  an  Instruction  to  the 
jury  to  the  effect  that  if  the  defendants  found 
the  animal  running  in  a  field  belonging  to  the 
mother  of  one  of  them,  knowing  that  It  was 
not  their  property  or  the  property  of  either  of 
them  and  Intending  to  steal  it,  and  converted 
it  to  their  own  use,  the  crime  was  established. 
Grand  larceny  is  the  felonious  stealing  of  the 
property  of  another,  and  is  committed  when 
the  property  stolen  exceeds  $50  in  value,  is  tak- 
en from  the  person  of  another,  or  is  one  of  a 
number  of  things  specifically  enumerated, 
among  which  is  a  "steer."  The  property  stol- 
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en  being  alleged  and  proven  to  be  one  of  a 
kind  named  by  the  statute,  it  was  not  neces- 
sary that  it  should  have  been  taken  from 
tbe  person  of  another  in  order  that  its  tak- 
ing should  be  grand  larceny.  Neither  is  it 
necessary  that  it  should  have  been  taken 
from  the  possession  of  the  owner.  If  this 
were  true,  there  could  be  no  larceny  of  an 
animal  temporarily  out  of  the  possession  of 
Its  owner.  The  allegation  in  the  Information 
that  the  animal  was  taken  "from  the  posses- 
sion of  one  George  L.  Wallace"  may  be  treat- 
ed as  surplusage.  The  rule  applied  in  People 
t.  Handley,  100  Gal.  870,  84  Pac.  853,  to  the 
identity  and  description  of  the  property  af- 
fected, has  no  application  to  this  question. 
The  possession  of  the  owner  here  was  neither 
a  necessary  element  of  the  offense  nor  any 
part  of  the  description  of  the  property  al- 
leged to  have  been  taken.  People  v.  Gelger, 
116  Gai.  442,  48  Pac.  889.  Its  presence  in 
the  Information  neither  added  to  nor  detract- 
ed from  the  force  and  effect  of  that  plead- 
ing. People  v.  Cleary,  1  Cal.  App.  52,  81  Pac. 
753.  Invoking  the  rule  that  though  the  al- 
legation in  the  information  that  tbe  steer 
taken  was  a  large  brindle  one  was  not  es- 
sential to  a  statement  of  the  offense,  yet 
having  so  described  it  the  prosecution  were 
required  to  prove  the  animal  as  described, 
appellants  contend  that  there  Is  a  variance 
between  the  allegation  and  proof,  and  it  is 
in  this  respect  It  Is  claimed  the  evidence 
does  not  sustain  the  verdict 

There  is  no  merit  in  the  contention  that 
tbe  evidence  discloses  that  the  steer  killed 
by  defendants  was  a  red,  and  not  a  brindle, 
one.  The  animal  was  clearly  Identified  by 
the  evidence  of  the  prosecution.  It  was 
shown  by  the  owner  and  his  father  that  a 
brindle  steer  was  missing  from  their  cattle 
about  the  time  that  it  is  admitted  by  defend- 
ants they  killed  a  steer  at  the  home  of  one 
of  them,  on  a  ranch  adjacent  to  the  pasture 
where  the  brindle  steer  was  running  when 
last  seen  by  the  owner.  It  is  also  admitted 
that  the  hide  of  the  steer  killed  by  defend 
ants  was  given  to  Gray,  one  of  the  defend- 
ants, and  proven  that  the  latter  gave  this 
hide  to  an  Indian,  in  whose  possession  it 
was  found  a  few  days  afterwards  by  the 
sheriff  and  identified  by  tbe  father  of  the 
owner.  The  ears,  which  on  the  brindle  steer 
were  marked,  were  cut  off  at  the  time  of 
tbe  killing  and  the  explanations  of  one  of 
the  defendants  as  to  the  animal  killed  were 
contradictory,  and  the  Jury  was  justified 
In  discrediting  their  statements  as  to  the 
color  of  the  steer  killed.  That  defendants 
testified  that  the  steer  which  they  killed  was 
a  red  one  only  operated  to  create  a  conflict 
in  the  evidence,  and  the  conflict  was  conclu- 
sively resolved  and  settled  by  the  verdict  of 
the  jury  and  order  of  the  court  denying  the 
motion  for  a  new  trial. 

Specifications  of  error  Nos.  1,  2,  4,  and  8 
relate  to  the  reception  of  testimony  over  de- 
fendants' objections.   It  was  proper  to  per- 


mit the  prosecution  to  Introduce  in  evidence 
a  diagram  of  the  brand  of  the  owner,  and 
also  to  introduce  the  brindle  hide,  as  there 
was  sufficient  evidence  tending  to  Identify  it 
as  that  of  the  steer  belonging  to  Wallace  and 
also  as  that  of  the  steer  that  was  killed  by 
defendants.  The  admissibility  of  evidence 
which  depends  upon  the  sufficiency  of  its 
weight  to  entitle  it  to  be  submitted  to  the 
jury  Is  a  question  which  rests  largely  In  the 
determination  of  the  trial  court  People  v. 
Prank,  28  Cal.  518;  People  v.  Harben,  5  Cat 
App.  20,  91  Pac.  398.  The  father  of  the 
owner  of  the  steer  being  In  control  of  the 
cattle  at  the  time  of  the  larceny,  owing  to 
the  illness  of  his  son,  it  was  proper  that  he 
should  be  permitted  to  testify  that  he  had 
not  given  permission  to  any  one  to  take  the 
steer.  If  it  bad  been  taken  with  his  consent 
there  would  have  been  no  crime  committed. 

The  witnesses  not  under  examination  were 
excluded  from  the  courtroom  by  order  of 
the  court  made  at  the  beginning  of  the  trial, 
and  at  a  subsequent  recess  defendants  re- 
quested the  court  to  instruct  the  witnesses 
not  to  talk  to  other  parties  about  their  tes- 
timony, or  to  tell  others  what  their  testimony 
had  been,  and  it  was  particularly  requested 
that  they  be  instructed  not  to  talk  with  other 
witnesses.  The  court  refused  to  comply  with 
this  request  and  its  refusal  Is  assigned  as 
error.  While  In  a  proper  case  such  instruc- 
tions to  witnesses  ought  to  be  given,  this  is  a 
matter  which  rests  in  the  sound  discretion 
of  the  trial  court  and  In  this  Instance  it 
has  not  been  shown  that  defendants  were  in 
any  manner  prejudiced  by  the  refusal  of  the 
court  to  give  the  instructions  requested. 

A  witness  named  Webb  was  permitted  to 
testify  on  behalf  of  the  prosecution  that  he 
was  a  stockman  and  for  18  years  was  ac- 
quainted with  the  cattle  ranges  In  Inyo  and 
Mono  counties,  and  had  observed  the  differ- 
ent brands  used  on  cattle  all  over  the  coun- 
try; that  he  never  saw  the  brand  Introduced 
in  evidence,  and  did  not  know  who  used  it 
Defendants  moved  to  strike  out  this  testi- 
mony. The  motion  should  have  been  granted, 
but  we  are  unable  to  see  wherein  the  defend- 
ants were  prejudiced  by  the  evidence.  The 
only  possible  effect  It  could  have  had  was 
to  discredit  the  testimony  of  the  Wallaces 
that  they  had  cattle  branded  with  such  a 
brand,  and  thus  weaken  the  case  for  the 
people. 

The  voluntary  statement  of  the  witness 
Gray  that  tbe  other  hide  which  he  gave  to 
the  Indian  Piper  at  the  same  time  be  gave 
him  the  brindle  hide  was  received  from  the 
defendant  "Hambleton  quite  awhile  before" 
should  also  have  been  stricken  out  upon  de- 
fendants' motion;  but  as  this  same  fact  ap- 
pears elsewhere  In  the  evidence  and  Is  tes- 
tified to  by  Hambleton  himself,  its  admission 
in  this  manner  could  not  have  prejudiced 
the  appellants. 

Objections  to  the  questions  addressed  to 
the  witness  Ford  were  properly  sustained. 
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Whether  or  not  the  witness  was  In  the  habit 
of  making  errors  and  mistakes  In  branding 
his  cattle,  and  that  mistakes  as  to  the  Identi- 
ty of  cattle  had  been  made  by  others  In  the 
neighborhood,  were  alike  Irrelevant,  and  the 
rulings  of  the  court  excluding  testimony  of 
that  character  were  proper. 

The  statements  made  to  the  officers  by  the 
defendant  Hambleton  were  not  confessions, 
but ,  admissions  or  declarations  In  conflict 
with  the  testimony  which  he  gave  upon  the 
witness  stand.  If  the  suggestion  of  the 
sheriff,  that  It  would  be  best  for  him  to  make 
a  clean  statement  of  the  entire  transaction, 
be  regarded  as  an  Inducement,  this  would  not 
render  the  declaration  Inadmissible.  People 
v.  Knowlton,  122  Cal.  367,  65  Pac  141.  As 
original  evidence  against  the  defendant  Ham- 
bleton, his  statements  to  Collins  and  Brad- 
shaw  were  admissible  as  a  part  of  the  case 
of  the  prosecution  in  chief,  and  need  not 
have  been  limited  to  the  purposes  of  im- 
peachment Attorney  for  defendants,  how- 
ever, did  not  ask  that  the  testimony  be  lim- 
ited to  Hambleton's  case  upon  its  admission; 
nor  did  he  ask  the  court  to  instruct  the  jury 
to  this  effect  In  order  to  Introduce  the 
statements  of  the  witness  as  impeaching  evi- 
dence, it  was  necessary  that  Hambleton 
should  have  been  first  asked  if  he  had  made 
these  statements  before  the  impeaching  wit- 
nesses were  permitted  to  testify  to  the  state- 
ments. Section  2052,  Code  Civ.  Proc.  When 
a  defendant  presents  himself  as  a  witness  on 
his  own  behalf,  he  thereby  subjects  himself 
to  the  same  rules  for  testing  the  truth  of  his 
statements  as  any  other  witness.  People  v. 
Hickman,  113  Cal.  80,  45  Pac.  175;  People 
v.  Bishop,  134  Cal.  689,  66  Pac.  976;  People 
v.  Oliver  (Cal.  App.)  95  Pac.  172.  It  Is  ap- 
parent that  the  trial  court  considered  the 
evidence  as  impeaching  evidence  only,  and 
for  this  reason  struck  out  all  of  the  testi- 
mony of  the  witness  Collins  and  admonished 
the  jury  to  disregard  such  testimony,  and 
required  the  prosecution  to  reintroduce  Col- 
lins' testimony  limited  to  the  statements 
which  were  called  to  Hambleton's  attention. 
The  testimony  of  Bradshaw  was  not  stricken 
out,  but  It  covered  practically  the  same 
ground  as  the  impeaching  evidence  of  Collins 
which  was  properly  admitted,  and  could  not 
have  been  prejudicial.  It  was  competent  evi- 
dence in  the  case  for  the  people,  as  above 
stated,  and,  considered  as  rebuttal  testimony, 
should  have  been  restricted  In  its  scope  to 
the  same  subject-matter  as  that  of  Collins. 
No  objection  was  made  to  it  upon  the  ground 
that  it  was  not  rebuttal  testimony,  and  we 
must  assume  that,  had  there  been,  the  trial 
court  would  have  sustained  such  objection 
to  it  In  so  far  as  it  was  not  proper  for  the 
purpose  of  Impeaching  Hambleton's  testi- 
mony. 

On  surrebuttal  It  was  sought  to  reintro- 
duce and  repeat  the  testimony  of  the  defend- 
ant Hambleton  in  relation  to  the  statements 
made  by  him  to  the  witnesses  Collins  and 


Bradshaw.  Objections  to  two  questions  ad- 
dressed to  the  specific  language  covered  by 
the  testimony  of  Collins  were  sustained  on 
the  ground  that  the  evidence  sought  was  not 
In  surrebuttal.  The  witness  was  then  asked: 
"Q.  State  all  the  conversation  between  your- 
self and  Sheriff  Collins  and  D.  A  Bradshaw 
on  the  occasion  of  your  arrest  and  on  your 
way  to  Bishop,  touching  the  matter  with 
which  you  were  charged  under  that  warrant 
of  arrest?"  To  this  question  an  objection 
was  sustained  on  the  same  ground.  The  rul- 
ings of  the  court  as  to  the  first  two  questions 
were  undoubtedly  correct,  as  they  called 
merely  for  a  repetition  of  the  testimony  giv- 
en by  the  witness  when  first  on  the  stand. 
That  the  defendants  were  entitled  to  intro- 
duce evidence  as  to  all  the  conversation  that 
was  material,  when  a  portion  of  It  had  been 
given,  Is  beyond  question.  Section  1854, 
Code  Civ.  Proc.  The  objection  to  the  intro- 
duction of  the  testimony  made  by  the  re- 
spondent to  wit  that  the  testimony  "was 
not  in  surrebuttal,"  was  hardly  a  proper  rea- 
son for  its  exclusion,  as  the  conversation, 
sought  to  be  introduced  only  became  material 
to  defendants'  case,  if  it  ever  did  so,  when 
what  appellants  now  claim  was  but  a  portion 
of  it  was  introduced  for  purposes  of  im- 
peachment To  hold  the  evidence  inadmis- 
sible on  the  ground  that  it  was  not  surre- 
buttal might  be  to  deprive  them  of  evidence 
to  which  they  were  entitled.  The  prosecu- 
tion's contention  that  the  defendants  were 
limited  to  such  other  portions  of  the  con- 
versation as  they  could  elicit  from  the  im- 
peaching witnesses  upon  cross-examination 
cannot  be  sustained.  But,  when  a  ruling  re- 
jecting evidence  is  relied  upon  to  reverse  a 
judgment,  we  are  not  confined  to  a  considera- 
tion of  the  objection  made  by  respondent 
alone.  If  for  any  reason  the  ruling  was  prop- 
er, even  though  no  objection  was  made  at  all, 
appellants  cannot  complain  because  deprived 
of  improper  or  illegal  evidence,  or  evidence 
that  could  not  affect  the  verdict  of  the  jury 
or  prejudice  their  case.  Davey  v.  Southern 
Pacific  Co.,  116  Cal.  325,  48  Pac.  117.  Again, 
we  must  consider  the  rule:  "That  a  tech- 
nical error  has  intervened  at  the  trial  is 
(therefore)  not  of  itself  enough  to  warrant  a 
reversal.  The  defendants  must  go  further, 
and  affirmatively  show  In  some  way  that 
their  substantial  rights  have  been  injurious- 
ly affected  by  the  error  complained  of.  The 
burden  is  upon  them  to  do  so."  People  v. 
Brotherton,  47  Cal.  388;  People  v.  Clark,  106 
Cal.  32,  40,  39  Pac.  53;  Pen.  Code,  §  1268. 
There  is  nothing  in  the  record  to  show  that 
all  the  conversation  between  Hambleton  and 
Collins  and  Bradshaw  had  not  been  given, 
and  that  the  two  conflicting  versions  of  it 
before  the  jury  were  not  all  of  the  conversa- 
tion that  was  material  to  the  subject-matter. 
Had  Hambleton  been  asked  if  there  was  any 
other  conversation  relating  to  the  matter  in 
question,  he  might  have  replied  that  there 
was  not  If  it  had  been  made  to  appear  by 
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the  record  that  there  was  anything  else  said 
on  the  subject  that  could  In  any  manner 
have  modified  or  affected  that  which  wai  tes- 
tified to  by  Collins  and  Bradahaw,  then  error 
and  prejudice  might  be  said  to  affirmatively 
appear,  but  this  was  not  done.  On  his  cross- 
examination  Hambleton  denied  each  and  all 
of  the  statements  testified  to  by  both  of  the 
impeaching  witnesses;  thus  negativing  all 
conversation  purporting  to  be  given  by  them. 
In  this  sense  and  upon  this  view  of  the  evi- 
dence, It  might  be  said  that  the  subsequent 
attempt  to  re-examine  him  In  regard  to  the 
conversation  was  not  aur  rebuttal.  But, 
which  ever  view  Is  taken  of  the  ruling,  we 
do  not  think  it  discloses  such  error  as  to 
justify  a  reversal  of  the  judgment 
Judgment  and  order  affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


HUNKER  v.  LINDSAY. 
(Supreme  Court  of  Utah.    July  29,  1908.) 
Appeal  and  Error— Findings— Conclusive - 
rtESS. 

Where  the  only  evidence  In  a  case  is  the 
testimony  of  plaintiff  and  defendant,  and  the  tes- 
timony of  plaintiff  tends  to  support  the  findings 
of  the  trial  court,  the  findings  will  not  be  dis- 
turbed on  appeal. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  8,  Appeal  and  Error,  if  8979-3982.] 

Appeal  from  District  Court,  Third  District; 
M.  L.  Ritchie,  Judge. 

Action  by  Herman  Henker  against  David 
Lindsay.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals  Affirmed. 

Stevens  &  Smith  and  N.  J.  Sheckell,  for 
appellant   E.  A.  Walton,  for  respondent. 

STRAUP,  J.  This  action  was  brought  by 
plaintiff,  alleging  that  a  partnership  rela- 
tion existed  between  himself  and  the  defend- 
ant in  the  conduct  of  a  business  described  In 
the  findings,  and  that  the  defendant  was  In- 
debted to  him  in  the  sum  of  $449  as  plaintiffs 
unpaid  share  of  the  profits.  Upon  issues 
joined  the  cause  was  tried  to  the  court,  who 
found  the  following  facts:  (1)  That  In  Feb- 
ruary, 1902,  In  the  state  of  Washington,  the 
plaintiff  and  the  defendant  entered  Into  an 
equal  partnership,  and  as  such  partnership 
engaged  for  the  period  of  four  months  In  the 
business  of  fitting  and  furnishing  spectacles 
and  glasses,  and  soliciting  contracts  for  the 
treatment  of  diseases  by  the  Oregon  Medical 
A  Surgical  Dispensary  of  Portland,  Or.  (2) 
That  said  defendant  agreed  with  plaintiff 
that  the  expenses  and  the  profits  of  said  en- 
terprise should  be  divided  equally  between 
them.  (3)  That  said  business  was  conduct- 
ed, and  said  partnership  continued,  for  the 
period  of  four  months,  and  the  expenses  have 
been  paid,  and  the  net  proceeds  of  said  busi- 
ness amounted  and  amounts  to  81,550.  That 
plaintiff  has  received  $400  of  the  same,  and 
no  more,  and  the  defendant  has  received  81,- 


160.  (4)  That  the  defendant  has  had  and 
retained  $750  more  than  the  plaintiff  receiv- 
ed, of  which  amount  the  plaintiff  Is  entitled 
to  one-half.  (5)  That  demand  has  been  made 
upon  the  defendant,  which  he  has  refused,  for 
an  accounting  and  payment  (8)  That  there 
Is  now  due  from  the  defendant  to  the  plain- 
tiff the  sum  of  $375.  Upon  these  facts  Judg- 
ment was  rendered  in  favor  of  plaintiff  and 
against  the  defendant  in  the  sum  of  $375  and 
costs. 

On  appeal  the  defendant  urges  that  find- 
ings 1,  2,  and  3  are  not  supported  by  the  evi- 
dence. The  only  evidence  in  the  case  is  the 
testimony  of  the  plaintiff  and  the  defendant 
The  plaintiff  gave  testimony  which  tends  to 
support  the  findings.  His  testimony,  if  be- 
lieved by  the  court,  was  sufficient  to  support 
them.  The  defendant  gave  testimony  tending 
to  show  that  no  partnership  relation  existed 
between  himself  and  the  plaintiff,  and  that 
the  plaintiff  was  only  his  employe  and  assist- 
ant In  the  conduct  of  the  business.  We  see 
no  good  purpose  in  setting  forth  the  sub- 
stance of  the  conflicting  testimony  of  the  wit- 
nesses. Upon  an  examination  of  the  record 
we  are  satisfied  that  there  Is  sufficient  evi- 
dence to  support  the  findings. 

The  judgment  is  therefore  affirmed,  with 
costs. 

McCARTY,  a  J.,  and  PRICK,  J.,  concur. 


WOLSTENHOLME  v.  SMITH  et  al. 
(Supreme  Court  of  Utah.    April  14,  1908.) 

Bills  ako  Notes— Accommodation  Maker— 
dlscitabqe  from  liability— "person  pri- 
MARILY Liable." 

Under  the  negotiable  instruments  law  (Laws 
1899,  pp.  127,  130,  131,  137,  138.  147,  a  83, 
SS  29,  56,  63,  119,  120.  192),  defining  an  ac- 
commodation maker,  making  him  liable  to  a 
holder  for  value,  providing  that  a  negotiable 
instrument  is  discharged  by  payment,  etc.,  and 
that  a  person  secondarily  liable  on  the  instru- 
ment is  discharged  by  any  act  which  will  dis- 
charge a  simple  contract  for  the  payment  of 
money,  etc.,  and  defining  a  person  primarily 
liable  as  one  who  by  the  terms  of  the  instru- 
ment is  absolutely  required  to  pay  the  same, 
etc.,  an  accommodation  maker  of  a  note  is  not 
relieved  from  liability  by  an  extension  of  time 
of  payment  without  his  knowledge  or  consent. 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  5550.] 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis,  Judge. 

Action  by  Daniel  Wolstenholme,  special  ad- 
ministrator of  the  estate  of  James  Megeath, 
deceased,  against  Grant  H.  Smith  and  anoth- 
er. From  a  judgment  for  plaintiff,  defend- 
ant J.  E.  Darmer  appeals.  Affirmed. 

S.  P.  Armstrong,  for  appellant  Stephens, 
Smith  &  Porter,  for  respondent. 

STRAUP,  J.  This  Is  an  action  brought  to 
recover  a  judgment  on  a  promissory  note. 
The  note  reads:  "Salt  Lake  City,  Utah,  Sept 
13,  1901.   Sixty  days  after  date,  without 
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grace,  for  ralue  received,  we  or  either  of  us 
promise  to  pay  to  the  order  of  Joseph  P.  Me- 
geath,  three  hundred  dollars  ($300.00)  in 
United  States  gold  coin,  negotiable  and  paya- 
ble at  the  bank  of  Commerce,  at  Salt  Lake 
City,  Utah,  without  defalcation  or  discount, 
with  interest  at  the  rate  of  one  per  cent,  per 
month  from  maturity  until  paid,  both  before 
and  after  judgment,  and  If  suit  be  Instituted 
for  the  collection  of  this  note  we  agree  to  pay 
thirty  dollars  ($30.00)  attorney's  fee.  Grant 
H.  Smith.  J.  E.  Darmer."  The  note  was  in- 
dorsed to  James  Megeath.  The  suit  was 
brought  by  his  administrator.  The  defendant 
Darmer,  answering  the  complaint,  alleged 
that  his  codefendant,  Smith,  was  the  princi- 
pal debtor ;  that  he  (Darmer)  received  no  part 
of  the  loan  or  consideration  for  which  the 
note  was  given,  and  that  he  signed  it  only  as 
surety,  which  facts  were  known  to  both  Jo- 
seph P.  and  James  Megeath  when  the  note 
was  executed;  that  by  a  binding  agreement 
Smith,  and  the  holder  of  the  note,  extended 
the  time  of  payment  to  October,  1902,  without 
bis  knowledge  or  consent;  that  no  demand 
was  made  upon  him  for  payment  until  more 
than  four  years  after  the  note  became  due; 
and  that,  by  reason  of  the  extension  of  time 
and  of  the  delay  In  payment,  he  was  prevent- 
ed from  protecting  and  securing  himself. 
The  court  found  the  facts  substantially  as 
alleged  in  the  answer,  but  as  conclusions  of 
law  found  that  the  defendant  Darmer  was  a 
maker  and  primarily  liable  on  the  note,  and 
therefore  rendered  Judgment  against  him. 
From  this  Judgment,  the  defendant  Darmer 
has  appealed. 

There  is  no  doubt  that  under  the  decisions 
of  this  court  prior  to  the  enactment  of  chap- 
ter 83,  p.  122,  Laws  1899,  relating  to  negotia- 
ble instruments,  the  facts  alleged  in  the  an- 
swer and  found  by  the  court  constituted  a 
defense,  and  discharged  Darmer.  It  was  the 
law  generally  in  this  country  that  a  binding 
agreement  between  the  principal  and  holder 
of  a  negotiable  instrument,  whereby  the  time 
of  Its  payment  was  extended,  relieved  the 
surety,  though  he  apparently  signed  as  ma- 
ker, If  the  holder  had  knowledge  or  notice 
that  he  was  In  fact  a  surety.  It  is,  however, 
contended  by  the  respondent  that  the  law  in 
this  respect  has  been  changed  by  the  act  in 
question.  On  the  other  hand,  the  appellant 
contends  that  it  has  not  been  changed,  and 
that  the  law  in  this  regard  is  now  as  it  was 
before  the  enactment  We  cannot  agree  with 
appellant  In  this  contention.  The  negotiable 
Instruments  law  enacted  in  1899  is  like  that 
of  the  bills  of  exchange  act  of  1882  of  Eng- 
land, and  of  the  negotiable  instruments  law 
of  New  York  adopted  in  1897,  and  of  about 
19  other  states. 

The  particular  sections  pertinent  to  the 
question  are: 

Section  29:  "An  accommodation  party  is 
one  who  has  signed  the  instrument  as  ma- 
ker, drawer,  acceptor,  or  endorser,  without 
receiving  value  therefor,  and  for  the  purpose 


of  lending  his  name  to  some  other  person. 
Such  a  person  is  liable  on  the  instrument  to 
a  holder  for  value,  notwithstanding  such 
holder  at  the  time  of  taking  the  instrument 
knew  him  to  be  only  an  accommodation  par- 
ty." 

Section  60:  "The  maker  of  a  negotiable  In- 
strument by  making  It  engages  that  he  will 
pay  it  according  to  Its  tenor." 

Section  63:  "A  person  placing  his  signa- 
ture upon  an  instrument,  otherwise  than  as 
maker,  drawer,  or  acceptor,  is  deemed  to  be 
an  lndorser,  unless  he  clearly  indicates  by 
appropriate  words  his  intention  to  be  bound 
In  some  other  capacity." 

Section  119:  "A  negotiable  instrument  Is 
discharged:  I.  By  payment  in  due  course  by 
or  on  behalf  of  the  principal  debtor.  II.  By 
payment  in  due  course  by  the  party  accommo- 
dated where  the  Instrument  is  made  or  ac- 
cepted for  accommodation.  III.  By  the  In- 
tentional cancellation  thereof  by  the  holder. 
IV.  By  any  other  act  which  will  discharge 
a  single  (simple)  contract  for  the  payment  of 
money.  V.  When  the  principal  debtor  be- 
comes the  holder  of  the  Instrument  at  or  aft- 
er maturity  In  his  own  right" 

Section  120:  "A  person  secondarily  liable 
on  the  instrument  is  discharged:  I.  By  an 
act  which  discharges  the  Instrument  II.  By 
the  Intentional  cancellation  of  his  signature 
by  the  bolder.  III.  By  the  discharge  of  a 
prior  party.  IV.  By  a  valid  tender  of  pay- 
ment made  by  a  prior  party.  V.  By  a  release 
of  the  principal  debtor,  unless  the  holder's 
right  of  recourse  against  the  party  secondari- 
ly liable  Is  expressly  reserved.  VI.  By  any 
agreement  binding  upon  the  holder  to  extend 
the  time  of  payment  or  to  postpone  the  hold- 
er's right  to  enforce  the  instrument  unless 
made  with  the  assent  of  the  party  secondarily 
liable,  or  unless  the  right  of  recourse  against 
such  party  is  expressly  reserved." 

Section  192:  "The  person  'primarily'  liable 
on  an  instrument  is  a  person  who  by  the 
terms  of  the  Instrument  is  absolutely  requir- 
ed to  pay  the  same.  All  other  parties  are 
'secondarily*  liable." 

By  subdivision  6  of  section  120  it  will  be 
seen  that  a  person  secondarily  liable  on  the 
Instrument  is  discharged  by  an  agreement 
binding  on  the  holder  to  extend  the  time  of 
payment  If,  therefore,  the  appellant  was  on- 
ly secondarily  and  not  primarily  liable  on  the 
instrument,  he  is  discharged.  Otherwise  not 
unless  the  Instrument  was  discharged.  Sec- 
tion 192  makes  a  person  primarily  liable  on 
the  Instrument  who  by  the  terms  of  the  in- 
strument is  absolutely  required  to  pay  It 
And  by  section  29  an  accommodation  party  In 
fact  is  liable  on  the  instrument  to  the  holder 
notwithstanding  such  holder  at  the  time  of 
the  taking  of  the  instrument  knew  him  to  be 
only  an  accommodation  party.  Messrs.  Eat- 
on &  Gilbert,  authors  of  a  recent  work  on 
Negotiable  Paper,  In  considering  the  negotia- 
ble instruments  law  in  question,  say  in  sec- 
tion 123f:   "The  statute  only  provides  for 
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the  discharge  by  an  extension  of  time  of  a 
person  secondarily  liable  on  the  Instrument 
By  the  terms  of  the  statute  a  person  Is  pri- 
marily liable  who  by  the  terms  of  the  instru- 
ment is  absolutely  required  to  pay  the  same. 
All  others  are  secondarily  liable.  An  accom- 
modation maker  or  acceptor  is  absolutely  lia- 
ble on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of 
taking  the  instrument  knew  him  to  be  only 
an  accommodation  party.  It  would  seem  to 
follow  that  the  statute  has  disposed  of  the 
conflict  of  authority  upon  this  question  by 
holding  the  accommodation  acceptor  or  maker 
to  his  apparent  engagement  as  a  principal 
debtor,  and  making  him  liable  notwithstand- 
ing an  indulgence  given  to  the  endorser  or 
drawer  for  whose  benefit  he  became  a  party 
to  the  instrument."  The  same  question  rais- 
ed here  was  considered  In  the  case  of  Oel- 
lers  v.  Meachem  (Or.)  89  Pac.  420, 10  L.  R.  A. 
(N.  8.)  133,  and  the  conclusion  was  there 
reached  that,  under  the  new  law,  an  accom- 
modation maker  was  primarily  liable,  not- 
withstanding any  knowledge  the  holder  of 
the  instrument  might  have  had  as  to  his  re- 
lationship with  the  principal.  To  the  same 
effect  are  the  cases  of  Vanderford  v.  Farmers' 
ft  Mechanics'  Nat  Bank,  106  Md.  164,  66  Atl. 
47,  10  L.  R,  A.  (N.  8.)  129,  and  National  Citi- 
zens' Bank  v.  Toplltz,  81  App.  DIv.  593,  81  N. 
Y.  Supp.  422.  These  cases  are  criticized  by 
the  appellant.  He  contends  that  the  provi- 
sions of  subdivision  4  of  section  119,  which 
provide  that  a  negotiable  Instrument  is  dis- 
charged "by  any  other  act  which  will  dis- 
charge a  simple  contract  for  the  payment  of 
money,"  was  disregarded.  He  urges  that  a 
contract  of  suretyship  is  a  simple  contract 
and  the  making  of  a  binding  agreement  for 
an  extension  of  time  to  the  principal  debtor 
has  long  been  held  to  be  an  "act"  sufficient  to 
discharge  the  contract  of  the  surety,  and 
hence  the  facts  alleged  in  the  answer  and 
found  by  the  court  were  clearly  a  defense 
which  is  included  in  the  general  language  of 
subdivision  4  of  section  119.  To  reach  such  a 
conclusion  one  must  assume  that  the  appel- 
lant was  not  primarily,  but  secondarily,  lia- 
ble on  the  Instrument — the  very  thing  to  be 
decided — and  the  law  that  a  person  signing 
a  negotiable  Instrument  is  not  bound  by  his 
apparent  obligation,  but  by  his  obligation  in 
fact  nas  not  been  changed.  Under  the  new 
law  the  appellant's  apparent  engagement  as 
a  maker  and  principal  debtor  Is  his  real  and 
actual  engagement  He  signed  the  note  as  a 
maker.  By  the  terms  of  the  Instrument,  be 
is  absolutely  required  to  pay  It  The  statute 
In  such  case  makes  him  an  actual  principal 
and  renders  blm  primarily  liable,  though  in 
fact  be  received,  with  the  knowledge  of  the 
holder,  no  part  of  the  consideration,  and  on- 
ly signed  the  note  for  the  purpose  of  lending 
his  name  to  another.  Having  signed  the 
note  as  an  apparent  maker  and  principal 
debtor,  he  cannot  thereafter  be  heard  to  as- 
sert the  contrary  so  as  to  affect  his  liability 


on  the  instrument  Section  119  deals,  not 
with  the  discharge  of  parties,  but  with  the 
discharge  of  the  instrument  Of  course,  if 
the  instrument  Is  discharged,  all  parties  are 
discharged,  whether  primarily  or  secondarily 
liable.  If  it  was  meant  that  a  binding  agree- 
ment to  extend  the  time  of  payment  should 
discharge  a  person,  whether  primarily  or  sec- 
ondarily liable,  and  Is  included,  as  is  contend- 
ed, in  the  general  language  of  subdivision  4 
of  section  119,  then  there  was  no  occasion  to 
Insert  the  provision  in  section  120  making 
it  a  ground  of  discharge  as  to  a  person  sec- 
ondarily liable.  Being  so  inserted  strongly 
indicates  that  it  was  the  Intention  to  make  it 
a  ground  to  discharge  a  person  only  secon- 
darily liable,  and  not  a  person  primarily  liable. 
While  an  agreement  binding  on  the  holder  to 
extend  the  time  of  payment  was  generally 
held  sufficient  to  discharge  a  surety,  yet  it 
did  not  discharge  the  Instrument  nor  the 
principal  debtor.  It  was  not  such  an  act  as 
will  discharge  the  instrument  Itself  within 
the  meaning  of  subdivision  4  of  section  119. 

Being  of  the  opinion  that  the  appellant  Is 
primarily  liable  on  the  instrument  and  that 
the  facts  alleged  in  the  answer  and  found  by 
the  court  do  not  constitute  a  discharge  of  the 
instrument  it  follows  that  the  Judgment  of 
the  court  below  must  be  affirmed,  with  costs. 
It  is  so  ordered. 

McOARTY,  C.  J.,  and  PRICK,  J.,  concur. 


PRYB  v.  KALBAUGH  et  al. 
(Supreme  Court  of  Utah.    April  7,  1908.) 

1.  Wobk  and  La  bob— Action  job  Seb vices- 
Complaint. 

A  complaint  in  an  action  for  services  in 
digging  a  well,  which  alleges  that  plaintiff,  at 
the  request  of  defendant,  performed  work  in 
drilling  a  well  for  which  services  defendant 
became  Indebted  to  plaintiff  in  a  specified  sum, 
that  the  services  were  reasonably  worth  6uch 
sum,  and  that  defendant  had  not  paid  the 
same  or  any  part  thereof,  except  a  specified  sum. 
states  a  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Work  and  Labor,  S  41.] 

2.  Same — Evidence — Instructions. 

Where,  in  an  action  for  digging  a  well, 
plaintiff  showed  that  he  agreed  to  dig  a  well 
and  obtain  water  for  $250,  provided  no  rock 
formation  was  encountered,  and  that,  when  a 
rock  formation  was  encountered,  it  was  agreed 
that  he  should  proceed  with  the  work  and  should 
be  paid  a  reasonable  compensation  in  addition 
to  the  $250.  and  defendant  showed  that  the 
agreement  required  plaintiff  to  dig  a  well  and 
supply  a  sufficient  quantity  of  water  for  $250. 
or  receive  no  pay,  an  instruction  that  plaintiff 
to  recover  must  snow  that  he  obtained  a  suffi- 
cient supply  of  water,  unless  it  was  found  that 
the  agreement  was  afterwards  modified,  and  that 
if  there  was  a  contract  under  which  plaintiff 
agreed  to  dig  the  well  for  defendant  at  a  stip- 
ulated price,  and  that  after  the  work  had  been 
commenced  the  parties  altered  the  contract 
Plaintiff  was  entitled  to  recover  a  reasonable 
value  for  his  work  subsequently  performed,  un- 
less he  stipulated  to  perform  the  work  on  con- 
dition that  he  was  to  be  paid  only  on  success, 
fairly  stated  the  law  applicable  to  the  theories 
of  the  parties. 
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8.  Contracts  —  Modification  —  Considera- 
tion. 

Where  the  original  contract  is  executory 
on  both  sides,  either  in  whole  or  in  part,  and 
the  parties  in  forming  a  new  contract  waived 
or  released  any  liability  created  by  the  orig- 
inal contract,  such  waiver  is  a  consideration 
for  the  promise  of  the  party  whose  liability 
is  thus  released. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig, 
vol.  11,  Contracts,  §§  1110-1122.] 

4.  Appeal  and  Errob— Discretion  or  Trial 
Court— Special  Verdicts— Submission  of 

IS8UB8 

Under  Rev.  St.  1898,  f  8163,  providing 
that  the  court  may  direct  the  jury  to  find  a 
special  verdict  on  all  or  any  of  the  issues,  etc., 
it  is  within  the  discretion  of  the  court  to  submit 
or  refuse  to  submit  particular  questions  of  fact, 
and  error  cannot  be  imputed  to  it  without  a 
showing  of  an  abuse  of  discretion.* 

5.  Trial— Discretion  of  Court— Submission 
or  Special  Issues. 

Where,  in  an  action  for  digging  a  well, 
the  issue  was  whether  the  contract  bound  plain- 
tiff to  dig  a  well  and  obtain  a  sufficient  supply 
of  water  for  $250,  or  receive  no  compensa- 
tion, or  whether  the  contract  bound  him  to 
dig  a  well  for  $250,  provided  no  rock  forma- 
tion was  encountered,  and  that,  when  a  rock 
formation  was  encountered,  a  new  agreement 
was  entered  into  providing  for  additional  com- 
pensation, the  refusal  of  the  court  to  submit  to 
the  jury  issues  whether  plaintiff  agreed  that 
he  would  get  water  to  supply  defendant  or  re- 
ceive no  pay  or  whether  plaintiff  obtained  a 
8uflicient  supply  of  water,  etc.,  waa  not  an 
abuse  of  the  trial  court's  discretion.. 

6.  Tbial— Argument  or  Counsel. 

Where,  in  an  action  for  digging  a  well, 
the  court,  on  objection  to  the  argument  of 
counsel  for  plaintiff  that  plaintiff  was  simple- 
minded,  and  not  able  to  cope  with  men  of 
stronger  intelligence,  that  plaintiff  and  defend- 
ant were  not  on  an  equal  footing,  that  the  plain- 
tiff in  his  simple-mindedness  believed  that  de- 
fendant would  pay  him  for  the  work  he  had 
done,  etc.,  ruled  that  such  remarks  were  to 
be  considered  by  the  jury  merely  as  counsel's 
conclusions  as  to  what  the  evidence  proved 
and  could  not  be  considered  as  statement  of 
facts,  etc.,  the  refusal  to  grant  a  new  trial  for 
misconduct  of  the  counsel  was  not  erroneous. 

7.  New  Tbial— Conditions  on  Denial— Peb- 
fobmance. 

The  court  on  hearing  a  motion  for  new 
trial  made  an  order  granting  a  new  trial  un- 
less within  10  days  after  service  of  notice  of 
the  decision  on  plaintiff  he  agreed  to  remit  a 
part  of  the  verdict  and  consented  that  judg- 
ment might  be  entered  for  a  specified  amount 
and  costs.  Two  days  later  plaintiff  filed  with 
the  clerk  a  remittitur  in  accordance  with  the 
order.  On  the  same  day  an  order  was  made 
entering  a  judgment  for  the  specified  amount 
and  costs,  and  denying  the  motion  for  new 
trial.  Held,  that  a  motion  by  defendant  sub- 
sequently filed,  asking  that  the  original  order 
be  made  absolute,  and  that  a  new  trial  be 
granted  because  plaintiff  had  not  served  a  copy 
of  the  remittitur,  was  properly  denied. 

Appeal  from  District  Court,  Third  District ; 
M.  L.  Ritchie,  Judge. 

Action  by  John  Prye  against  Perry  Kal' 
baugh  and  others.  From  a  judgment  for 
plaintiff  against  defendant  Perry  Kalbaugh, 
the  latter  appeals.  Affirmed. 

C.  W.  Collins,  for  appellant  Culbert  L. 
Olson,  for  respondent 


•Oenter  v.  MIn.  Co..  23  Utah,  165.  64  Pac.  862; 
Mangum  v.  Min.  Co.,  15  Utah,  634,  60  Pac.  834. 


REPORTER.  (Utah 

STRAUP,  J.  This  Is  an  action  brought  by 
plaintiff  against  Perry  Kalbaugh,  Kalbangh 
Company,  and  the  Bingham  Consolidated  Min- 
ing &  Smelting  Company,  a  corporation,  de- 
fendants, to  recover  a  money  judgment  for 
services  alleged  to  have  been  rendered  In 
digging  a  well.  The  case  was  tried  to  the 
court  and  a  Jury.  Plaintiff  had  Judgment 
against  the  defendant  Perry  Kalbaugh,  who 
prosecutes  this  appeal. 

In  the  complaint  It  was  alleged  that  the 
defendant  Perry  Kalbaugh  was  engaged  in 
developing  and  operating  rock  quarries ;  that 
he  sometimes  carried  on  the  business  In  the 
name  of  Kalbaugh  Company,  a  partnership 
consisting  of  himself  and  others  unknown  to 
the  plaintiff;  that  in  operating  the  quarries 
they  were  acting  as  agents  for  the  Bingham 
Consolidated  Mining  &  Smelting  Company,  a 
corporation;  that  between  the  4th  day  of 
October  and  the  21st  day  of  January,  1905, 
plaintiff,  at  the  request  of  the  defendants, 
performed  work,  labor,  and  services  in  drill- 
ing, digging  through  and  removing  rock  and 
dirt  and  In  doing  other  similar  services  for  de- 
fendants at  defendants'  rock  quarries  In  Par- 
ley's Canyon,  Salt  Lake  county,  Utah,  for 
which  services  defendants  became  Indebted  to 
plaintiff  in  the  sum  of  $794.62 ;  that  the  labor 
and  services  were  reasonably  worth  that 
amount ;  and  that  the  defendants  had  not  paid 
the  sum  or  any  part  thereof  except  the  sum  of 
$71.  No  demurrer  was  Interposed  to  the  com- 
plaint The  defendant  Perry  Kalbaugh  an- 
swered, alleging  that  he  was  engaged  in  the 
quarry  business  at  the  place  named  in  the  com- 
plaint ;  that  he  carried  on  such  business  in  the 
name  of  Kalbaugh  Company,  but  that  the  busi- 
ness was  his  individual  business.  He  denied 
the  existence  of  a  partnership,  and  that  he  was 
the  agent  of  the  smelting  company,  or  that  It 
had  any  connection  with  or  was  In  any  man- 
ner concerned  In  the  business.  All  other  al- 
legations of  the  complaint  were  also  denied. 
It  was  further  alleged  by  him  that  he  and 
the  plaintiff  entered  Into  a  verbal  contract  by 
the  terms  of  which  the  plaintiff  agreed  to  dig 
a  well  at  his  quarry,  and  to  obtain  a  sufficient 
supply  of  water  for  working  the  quarry,  and 
for  domestic  and  culinary  purposes;  that  in 
the  event  of  plaintiff's  obtaining  such  supply, 
he  was  to  be  paid  the  sum  of  $250,  otherwise 
he  waa  to  receive  no  compensation ;  that  the 
quantity  of  water  necessary  for  such  supply 
was  250  gallons  per  day ;  and  that  the  plain- 
tiff failed  to  obtain  a  supply  to  exceed  10 
gallons  per  day.  He  also  alleged,  by  way  of 
counterclaim,  that  the  plaintiff  was  Indebted 
to  him  in  the  sum  of  $09.25  for  money  paid, 
and  materials  and  powder  furnished  plaintiff. 
Upon  the  service  and  filing  of  the  answer, 
the  plaintiff  dismissed  the  action  as  to  the 
smelting  company.  The  plaintiff  filed  a  re- 
ply to  Kalbaugh's  answer  and  counterclaim, 
in  which  It  was  admitted  that  he  and  the  de- 
fendant originally  agreed  that  the  plaintiff 
should  dig  the  well  and  obtain  water  for  the 
sum  of  $250,  providing  no  hard  rock  forma- 


Digitized  by 


Utah) 


PRTB  v.  KALBAUGH. 


833 


Hon  should  be  encountered ;  that  the  plaintiff 
began  the  prosecution  of  the  work  at  the 
place  designated  by  the  defendant,  and,  after 
he  had  dug  the  well  to  the  depth  of  28  feet, 
he  encountered  hard  limestone  bedrock,  which 
was  reported  to  the  defendant,  and  plaintiff 
made  the  claim  that,  by  reason  of  such  for- 
mation, he  could  not  further  proceed  without 
additional  compensation;  that  thereupon  it 
was  agreed  that  the  plaintiff  should  continue 
further  prosecution  of  the  work,  and  that  he 
should  be  paid  a  reasonable  compensation  in 
addition  to  the  sum  of  $250,  and  that  the 
plaintiff,  in  pursuance  thereof,  and  with  the 
assistance  of  men  employed  by  himself,  and 
at  considerable  expense,  dug  the  well  for  a 
depth  of  80  feet  through  hard  rock  forma- 
tion, making  a  total  depth  of  108  feet;  that 
shortly  after  entering  the  rock  formation, 
a  considerable  quantity  of  water  was  found, 
and  plaintiff  advised  the  defendant  that,  by 
extending  the  drift  laterally,  a  larger  quan- 
tity of  water  would  be  obtained,  but  the  de- 
fendant ordered  the  .plaintiff  to  continue  dig- 
ging the  well  vertically  through  the  forma- 
tion ;  that  the  plaintiff  dug  the  well  as  di- 
rected and  requested  by  the  defendant;  and 
that  a  quantity  of  water  in  excess  of  60  gal- 
lons per  day  was  obtained,  which  ever  since 
has  been  used  by  the  defendant  for  domestic 
and  culinary  and  other  purposes  at  and  about 
the  quarry. 

The  first  assignment  of  error  relates  to  the 
sufficiency  of  the  complaint.  At  the  trial  the 
defendant  objected  to  the  introduction  of  any 
evidence  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Upon  that  ground  a  motion 
was  also  made  in  arrest  of  judgment.  The 
objection  and  motion  were  overruled.  We 
think  the  complaint  contains  sufficient  facts 
to  state  a  cause  of  action.  The  complaint  Is 
somewhat  inartificial  and  In  some  respects 
uncertain  and  ambiguous ;  but  the  averments 
in  paragraph  3  In  and  of  themselves  are  suffi- 
cient to  state  a  cause  of  action  against  the  de- 
fendant and  to  support  the  judgment. 

Another  assignment  raises  the  question  of 
sufficiency  of  evidence.  Considerable  evidence 
was  given  by  both  parties  in  support  of  the 
facts  contained  In  the  pleadings  of  the  re- 
spective parties.  On  the  part  of  the  defend- 
ant evidence  was  given  to  support  the  con- 
tentions that  the  plaintiff  had  agreed  to  dig 
the  well  and  to  obtain  a  sufficient  supply  of 
water  for  the  sum  of  $250,  and,  In  the  event 
that  he  failed  to  obtain  such  supply  of  water, 
he  was  to  receive  no  compensation,  and  that 
he  failed  to  obtain  a  proper  supply  of  water, 
and  that  the  water  obtained  was  not  fit  for 
domestic  purposes.  On  the  other  hand,  evi- 
dence was  given  on  the  part  of  plaintiff  that 
he  bad  originally  agreed  to  dig  the  well  and 
obtain  water,  without  any  quantity  being 
specified,  for  the  sum  of  $250  provided  that 
no  rock  formation  would  be  encountered; 
that,  when  the  rock  formation  was  encounter- 
ed, it  was  agreed  between  them  that  the 


plaintiff  should  proceed  with  the  prosecution 
of  the  work,  and  that  he  should  be  paid  a 
reasonable  compensation  in  addition  to  the 
sum  of  $250;  that  the  plaintiff  proceeded 
with  the  work  as  directed  by  the  defendant, 
and  obtained  a  good  supply  of  water  suitable 
for  quarry  and  domestic  purposes,  and  that 
it  was  used  by  the  defendant  for  such  pur- 
poses. The  evidence  Is  very  conflicting,  but, 
on  an  examination  of  the  record,  we  are  well 
satisfied  that  there  is  sufficient  evidence  to 
support  the  allegations  of  the  complaint  and 
to  support  the  judgment. 

Assignments  are  also  made  relating  to  the 
charge  of  the  court  and  to  the  refusal  of 
the  court  to  charge  as  requested  by  the  de- 
fendant. We  perceive  no  error  In  these 
rulings.  The  court  instructed  the  jury  that, 
If  they  found  from  the  evidence  that  the 
agreement  between  the  plaintiff  and  defend- 
ant required  that  the  plaintiff  should  obtain 
water  sufficient  to  supply  the  defendant  in 
operating  his  business  and  not  to  pay  the 
plaintiff  anything  if  he  did  not  obtain  such 
supply  of  water,  then  the  plaintiff,  In  order 
to  recover,  must  show  by  a  preponderance  of 
the  evidence  that  he  obtained  such  supply, 
unless  It  was  found  from  the  evidence  that 
such  agreement  was  afterwards  modified  or 
abrogated.  The  court  further  Instructed  the 
Jury  that  if  they  found  from  the  evidence 
that  there  was  a  contract  under  which 
plaintiff  agreed  to  dig  the  well  for  the  de- 
fendant at  a  stipulated  price,  but  that  after 
the  work  bad  been  commenced  the  plaintiff 
and  defendant  altered  or  abandoned  the  con- 
tract, then  the  plaintiff  would  be  entitled  to 
recover  a  reasonable  value  for  his  work  sub- 
sequently performed,  unless  he  had  stipu- 
lated to  perform  the  work  upon  conditions, 
and  that  be  was  to  be  paid  only  upon  suc- 
cess. The  criticism  made  of  the  charge  is 
that  there  was  not  sufficient  evidence  to 
show  a  modification  of  the  contract;  and, 
further,  that  the  modification  was  Ineffectual 
because  of  a  lack  of"  evidence  to  show  that 
it  wa8  founded  upon  a  sufficient  new  con- 
sideration. The  claim  of  counsel  is  based  up- 
on the  erroneous  assumption  that  the  terms 
of  the  contract  as  originally  made,  and  as 
testified  to  by  the  defendant,  that  the  plain- 
tiff was  to  dig  the  well  and  to  furnish  the 
defendant  with  sufficient  water  "to  run  the 
camp  for  $250  or  no  pay,"  were  not  In  dis- 
pute. Sufficient  Importance  is  not  attached 
to  the  plaintiff's  testimony  that  the  terms 
of  the  original  contract  were  that  he  should 
dig  the  well  and  obtain  water  for  the  sum 
of  $250  provided  no  rock  formation  was  en- 
countered, and  that,  when  the  rock  forma- 
tion was  encountered,  he  and  the  defendant 
further  agreed  and  stipulated  as  in  his  reply 
set  forth,  and  as  hereinbefore  stated.  We 
think  the  charge  of  the  court  ,  fairly  stated 
the  law  applicable  to  the  respective  theories 
of  the  parties. 

In  this  connection  may  also  be  considered 
the  defendant's  assignment  which  relates  to 
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the  refusal  of  the  court  to  give  the  defend- 
ant's request,  which,  in  substance,  is  that 
the  plaintiff,  relying  upon  a  modification  of 
the  contract,  must  prove  such  modification 
"by  a  clear  preponderance  of  the  evidence. 
He  must  also  prove  by  a  like  preponderance 
of  the  evidence  a  new  or  an  additional  con- 
sideration." The  request  was  properly  refus- 
ed because  the  law  is  not  as  was  requested. 
A  new  contract  must,  of  course,  have  a  con- 
sideration. But  it  is  not  essential  that  It 
should  be  "a  new  or  additional  considera- 
tion" in  the  sense  as  was  requested.  If  the 
original  contract  is  still  executory  on  both 
sides  either  in  whole  or  in  part,  and  the 
parties  in  forming  a  new  contract  waive  or 
release  any  liability  created  by  the  original 
contract,  such  waiver  is  a  consideration  for 
the  promise  of  the  party  whose  liability  is 
thus  released. 

A  further  complaint  is  made  because  the 
court  refused  the  defendant's  request  to  re- 
quire the  jury  to  find  a  special  verdict  in 
writing.  The  special  facts  requested  to  be 
found  were:  "(1)  Did  plaintiff  agree  that 
he  would  get  water  to  supply  Ealbaugh  In 
said  well,  or  no  pay?  (2)  Did  Kalbaugh 
agree  to  pay  plaintiff  anything  for  sinking 
the  well  If  plaintiff  failed  to  obtain  there- 
by a  water  supply?  (8)  Did  plaintiff  obtain 
such  a  water  supply?"  The  Jury  were  also 
requested  to  find  specially  how  much  was 
due  plaintiff,  and  how  much  was  due  the 
defendant  on  his  counterclaim.  The  statute 
(section  3163,  Rev.  St  1898)  provides  that 
"in  all  cases  the  court  may  direct  the  Jury 
to  find  a  special  verdict  in  writing  upon  all 
or  any  issues,  or  may  Instruct  them,  if  they 
render  a  general  verdict,  to  find  upon  any 
particular  question  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding 
thereon."  We  think  under  the  statute  It 
was  within  the  discretion  of  the  court  to 
submit  or  refuse  to  submit  the  particular 
questions  of  fact  requested,  and  that  error 
cannot  be  Imputed  to  the  trial  court  without 
a  showing  of  an  abuse  of  discretion.  Center 
v.  Min.  Co.,  23  Utah,  166,  64  Pac.  362 ;  Man- 
gum  v.  Min.  Co.,  15  Utah,  534,  50  Pac.  834; 
Olmstead  v.  Dauphiny,  104  Cal.  635,  38  Pac. 
505.  The  discretion  of  the  trial  court  was 
not  abused  in  refusing  the  request 

Complaint  is  also  made  because  of  the 
court's  refusal  to  grant  a  new  trial  on  the 
ground  of  misconduct  of  plaintiff's  counsel  in 
addressing  the  jury.  In  his  address  plain- 
tiff's counsel,  in  substance,  stated  that  the 
plaintiff  was  simple  minded  and  not  able 
to  cope  with  men  of  stronger  intelligence; 
that  the  plaintiff  and  defendant  were  not 
on  an  equal  footing ;  that  the  plaintiff  in  his 
simple  mindedne88  trusted  and  believed  the 
defendant  would  pay  him  for  the  work  he 
had  done ;  that  he  was  a  poor  man,  and  went 
in  debt  to  pay  for  work  done  in  digging  the 
well;  that  the  defendant  deceived  and  mis- 
led him  and  urged  him  ,to  go  on  with  the 
work,  and  to  now  let  defendant  escape  with- 


out paying  for  the  work  would  be  a  fraud  on 
the  plaintiff.  The  defendant  objected  to  the 
argument  on  the  "ground  that  neither  fraud, 
deceit  nor  mental  Incapacity  were  pleaded 
and  there  was  no  evidence  of  either."  In  rul- 
ing upon  the  objection  the  court  stated,  In 
substance,  that  the  remarks  of  counsel  were 
to  be  considered  by  the  jury  merely  as  his 
own  conclusions  as  to  what  the  evidence 
proved  and  could  not  be  considered  by  them 
as  statements  of  facts,  and  that  the  state- 
ments of  counsel  both  as  to  the  facts  and 
as  to  the  law  should  be  disregarded,  except 
in  so  far  as  such  statements  were  support- 
ed by  the  evidence  and  were  in  accordance 
with  the  instructions  of  the  court  No  error 
was  committed  by  the  court  In  refusing  the 
motion  for  a  new  trial  on  this  ground. 

The  verdict  of  the  Jury  was  rendered  for 
the  sum  of  $723.37.  Upon  the  bearing  of  the 
motion  for  a  new  trial  the  court  was  of  the 
opinion  that  the  evidence  did  not  warrant  a 
verdict  for  a  greater  amount  than  $373.  The 
court  thereupon,  and  on  the  6th  day  of  De- 
cember, 1906,  made  an  order  that  unless, 
within  10  days  after  service  of  the  notice  of 
the  decision  upon  plaintiff  or  his  counsel, 
he  agreed  to  remit  the  amount  in  excess  of 
$373  and  consented  that  judgment  might  be 
entered  for  that  amount  and  costs,  a  new 
trial  would  be  granted.  The  plaintiff  there- 
upon, on  the  8th  day  of  December,  filed  with 
the  clerk  a  remittitur  in  accordance  with 
the  order.  On  the  same  day  an  order  was 
made  by  the  court  entering  judgment  for  the 
sum  of  $373  and  costs  and  denying  the  mo- 
tion for  a  new  trial.  Thereafter  and  on 
the  21st  day  of  December  the  defendant  filed 
a  written  motion  asking  that  the  original 
order  be  made  absolute,  and  that  a  new  trial 
be  granted,  because  the  plaintiff  had  not 
served  the  defendant  with  a  copy  of  the  re- 
mittitur. The  refusal  of  the  court  to  grant 
the  motion  is  now  assigned  as  error.  No  er- 
ror was  committed  in  this  regard. 

There  are  other  assignments,  but  we  do 
not  perceive  any  error  in  the  rulings. 

We  are  of  the  opinion  that  the  judgment 
of  the  court  below  ought  to  be  affirmed, 
with  costs.    It  Is  so  ordered. 

McCARTY,  O.  J.,  and  PRICK,  J.,  concur. 


CARTER    v.    CUMMINGS-NEILSON  CO. 
(NAT.  BANK  OF  THE  REPUBLIC, 
Intervener.) 

(Supreme  Court  of  Utah.   Aug.  25,  1908.) 

1.  Appeal  ano  Ebbob— Recobd— Sufficien- 
cy. 

Where  the  record  does  not  purport  to  con- 
tain all  the  evidence,  the  Supreme  Court  is  pre- 
cluded from  passing  on  the  merits  of  the  case, 
or  reviewing  errors  relating  to  the  insufficiency 
of  the  evidence  to  justify  the  decision. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  2016.] 
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2.  8i»-"TBnHoin"- "Evidence." 

A  certificate  of  the  official  stenographer 
"that  the  above  and  foregoing  •  *  *  con- 
tains a  full  and  correct  transcript  of  my  ste- 
nographic notes  of  the  testimony  taken  and  oral 
proceedings  had  on  the  trial,"  and  an  order  of 
the  judge  settling  the  bill  of  exceptions  reciting 
that  the  foregoing  is  "a  correct  transcript  of 
the  proceedings  herein,"  do  not  show  that  the 
bill  of  exceptions  contains  all  the  evidence: 
the  word  "testimony"  including  only  the  oral 
statements  of  the  witnesses  while  testifying, 
and  not  being  synonymous  with  the  word  evi- 
dence," including  any  species  of  proof  submit- 
ted to  a  court  or  jury*  [citing  Words  & 
Phrases,  vol.  3,  p.  2523]. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  2923.] 

3.  Same. 

Where  findings  of  the  trial  court  are  chal- 
lenged on  appeal  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  sustain  them,  it  must 
appear  somewhere  in  the  bill  of  exceptions  that 
it  contains  all  the  evidence,  or  the  appellate 
court  will  presume  that  there  was  evidence  oth- 
er than  that  disclosed  by  the  record  which,  con- 
sidered in  connection  with  the  evidence  in  the 
bill  of  exceptions,  was  sufficient  to  sustain  the 
findings. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  3,  Appeal  and  Error,  58  3673-3678.] 

Appeal  from  District  Court,  Third  District; 
M.  L.  Ritchie,  Judge. 

Action  by  W.  C.  Carter  against  the  Cum- 
mlngs-Nielson  Company,  in  which  the  Nation- 
al Bank  of  the  Republic  Intervened.  From 
a  judgment  In  favor  of  plaintiff  and  the  in- 
tervener, defendant  appeals.  Affirmed. 

Farnsworth  ft  Lund,  for  appellant  A.  B. 
Sawyer,  for  respondent 

McCARTY,  C.  J.  This  ie  an  appeal  from  a 
judgment  rendered  In  favor  of  plaintiff,  W. 
C.  Carter,  and  the  National  Bank  of  the  Re- 
public, Intervener,  and  against  defendant,  the 
Cnmmlnga-Nlelson  Company. 

The  errors  assigned  relate  only  to  the  al- 
leged "insufficiency  of  the  evidence  to  Justify 
the  decision."  The  record  does  not  purport 
to  contain  all  the  evidence  produced  at  the 
trial.  Therefore  we  are  precluded  from  pass- 
ing upon  the  merits  of  the  case.  Attached  to 
the  transcript  of  the  official  stenographer's 
notes  containing  the  testimony  of  the  witness- 
es who  testified  in  the  case  Is  his  certificate, 
which  recites  "that  the  above  and  foregoing 
68  pages  contains  a  full  and  correct  tran- 
script of  my  stenographic  notes  of  the  testi- 
mony taken  and  oral  proceedings  had  on  the 
trial  of  the  above  entitled  action."  The  order 
of  the  judge  allowing  and  settling  the  bill  of 
exceptions  recites  that  "the  foregoing  is  a 
correct  transcript  of  the  proceedings  herein, 
and  I  hereby  sign,  settle,  and  certify  it  as 
such."  It  will  thus  be  seen  that  neither  the 
certificate  of  the  stenographer  nor  the  order 
of  the  Judge  shows  that  the  bill  of  exceptions 
contains  all  the  evidence.  Nor  does  it  affirm- 
atively appear  elsewhere  In  the  record  that 
the  bill  contains  all  the  evidence.  True,  the 
certificate  of  the  stenographer  alleges  that  the 
transcript  contains  "the  testimony  taken  and 

•Crook,  t.  Harmon.  »  Utah,  KM,  81  Pao.  K. 


oral  proceedings  had  on  the  trial."  But  this 
falls  far  short  of  being  a  statement  that  all 
the  evidence  produced  at  the  trial  is  contain- 
ed in  the  bill  of  exceptions.  The  word  ''tes- 
timony," when  used  as  It  is  in  the  foregoing 
certificate,  is  not  synonymous  with  evidence. 
The  former  refers  to  and  Includes  one  species 
of  evidence,  namely,  the  oral  statements 
made  by  witnesses  while  testifying ;  whereas, 
the  latter  Is  a  generic  term,  and  includes  any 
species  of  evidence  or  proof  submitted  to  a 
court  or  jury  in  the  trial  of  a  case.  In  the 
case  of  Crooks  v.  Harmon,  29  Utah,  301,  81 
Pac  96,  this  court,  speaking  through  Mr. 
Chief  Justice  Bartch,  said:  "The  word  'tes- 
timony' is  a  restricted,  limited  term,  consist- 
ing only  of  the  statements  of  witnesses,  while 
the  word  'evidence'  Is  a  comprehensive  term, 
embracing  not  only  testimony,  or  the  state- 
ments of  witnesses,  but  also  documents,  writ- 
ten instruments,  admissions  of  parties,  and 
whatever  may  be  submitted  to  a  court  or 
Jury  to  elucidate  an  Issue  or  prove  a  case." 
For  a  further  discussion  and  illustration  of 
this  question,  see  8  Words  &  Phrases,  2523. 
It  is  therefore  settled  in  this  jurisdiction  that 
where,  as  In  this  case,  findings  of  the  trial 
court  are  challenged  on  appeal  on  the  ground 
of  the  alleged  Insufficiency  of  the  evidence  to 
sustain  them,  k  must  appear  somewhere  In 
the  bill  of  exceptions  that  it  contains  all  of 
the  evidence,  otherwise  the  appellate  court 
will  Indulge  In  the  presumption  that  there 
was  evidence  produced  at  the  trial  other  than 
that  disclosed  by  the  record,  which,  consider- 
ed in  connection  with  the  evidence  in  the 
bill  of  exceptions,  was  sufficient  to  sustain  the 
findings. 

The  judgment  is  affirmed,  with  costs. 
STRAUP  and  FRICE,  JJ.f  concur. 


RATHBUN  v.  STATE. 
(Supreme  Court  of  Idaho.    Sept  8,  1908.) 

1.  Mechanics'  Liens—  Enforcement  Against 
State. 

The  lien  laws  of  this  state  do  not  au- 
thorize or  justify  mechanics',  laborers',  or  ma- 
terialmen's liens  against  state  buildings. 

2.  Same— Claims  or  Laborers  and  Material- 
men—Contract  with  State— Payment  of 
Claims. 

A  provision  in  a  building  contract  enter- 
ed into  between  the  state  and  a  contractor 
which  provides  that,  "if  at  any  time  there 
should  be  evidence  of  any  lien  or  claim  for 
which,  if  established,  the  owner  of  the  said 
premises  might  become  liable,  and  which  is 
chargeable  to  the  contractor,  the  owner  shall 
have  the  right  to  retain  out  of  any  pay- 
ment then  due  or  thereafter  to  become  due 
an  amount  sufficient  to  completely  indemnify 
against  such  lien  or  claim,"  does  not  authorize 
or  justify  the  state  in  withholding  payments 
from  the  contractor  and  paying  the  same  to 
laborers  and  materialmen,  unless  the  state  has 
become  directly  responsible  to  such  laborers  and 
materialmen  by  contract,  either  express  or  im- 
plied. 

3.  Same. 

Under  such  a  stipulation  in  a  building 
contract  entered  Into  between  the  state  an* 
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the  contractor,  the  state  cannot  legally  with- 
hold from  the  contractor  any  claims  that  it 
may  have  allowed  merely  by  reason  of  the 
claimant's  having  either  worked  for  the  con- 
tractor on  the  building  or  improvement  or  hav- 
ing famished  materials  that  were  used  there- 
in; nor  can  it  withhold  any  sum  or  amount 
on  the  theory  that  if  the  work  were  being 
done  for  a  private  individual,  the  same  would 
be  lienable  and  the  laborer  or  materialman 
might  prefer  his  lien  therefor. 

4.  COKTBACTS— BUILDING  CONTRACT— EXTRAS. 

Evidence  examined  in  this  case,  and  held, 
that  it  does  not  justify  or  support  the  con- 
tention made  by  plaintiff  that  he  is  entitled 
to  recover  for  the  extras  claimed  in  this  case. 
(Syllabus  by  the  Court.) 

Original  action  by  Alfred  Rathbun,  as  trus- 
tee of  the  estate  of  John  W.  Walker,  a  bank- 
rupt, against  the  state  for  the  judgment  of 
this  court  as  to  the  liability  of  the  state  for 
certain  claims  and  demands  preferred  by  the 
trustee  of  the  bankrupt  estate.  Judgment 
for  the  plaintiff  In  the  sum  of  $4,298,  together 
with  Interest  from  June  8,  1906. 

Neal  &  Kinyon,  for  plaintiff.  J.  J.  Guheen, 
Atty.  Gen.,  and  Edwin  Snow,  for  the  State. 

AILSHIE,  a  J.  This  is  an  original  action 
In  this  court,  Instituted  by  the  trustee  in 
bankruptcy,  for  the  purpose  of  determining 
the  liability  of  the  state  on  account  of  cer- 
tain building  contracts  hereinafter  consid- 
ered. The  state  answered,  and  the  plaintiff 
demurred  to  the  answer,  and  also  moved  to 
strike  out  certain  portions  thereof.  At  the 
May  term,  1907,  both  the  demurrer  and  mo- 
tion were  overruled,  and  the  following  opin- 
ion was  ' announced  from  the  bench: 

"In  this  case  the  plaintiff,  Alfred  Rathbun, 
is  the  trustee  of  the  estate  of  John  W.  Walk- 
er, a  bankrupt  Walker  was  adjudged  a  bank- 
rupt by  the  United  States  District  Court  for 
the  Central  Division  of  the  District  of  Idaho, 
and  the  plaintiff  herein  was  elected  trustee 
under  the  bankruptcy  law.  Walker  had  en- 
tered Into  a  contract  with  the  board  of  trus- 
tees of  the  Idaho  Soldiers'  Home  for  the 
furnishing  of  materials  and  supplies  and  the 
performance  of  certain  labor  in  completing 
the  construction  of  a  building  for  that  insti- 
tution. He  had  also  entered  Into  a  similar 
contract  with  the  board  of  trustees  of  the 
Idaho  Industrial  Training  School  for  the  fur- 
nishing of  materials  and  supplies,  and  con- 
structing certain  buildings  and  Improvements 
for  that  institution.  The  printed  form  of 
each  of  the  contracts  is  the  same,  and  appears 
to  be  that  form  known  as  the  'Uniform  Con- 
tract Adopted  and  Recommended  for  Gen- 
eral Use  by  the  American  Institute  of  Archi- 
tects and  the  National  Association  of  Build- 
ers.' The  printed  form  Is  quite  lengthy,  con- 
sisting of  13  articles.  The  ninth  article  In 
each  of  these  contracts  contains  the  following 
printed  matter,  which  furnished  the  principal 
bone  of  contention  in  this  controversy,  and  is 
as  follows:  'The  final  payment  shall  be  made 
within  thirty  days  after  the  completion  of  the 
work  Included  In  this  contract,  and  all  pay- 


ments shall  be  due  when  certificates  for  the 
same  are  Issued.  If  at  any  time  there  shall 
be  evidence  of  any  lien  or  claim  for  which. 
If  established,  the  owner  of  the  said  prem- 
ises might  become  liable,  and  which  Is  char- 
geable to  the  contractor,  the  owner  shall  have 
the  right  to  retain  out  of  any  payment  then 
due  or  thereafter  to  become  due,  an  amount 
sufficient  to  completely  Indemnify  against 
such  Hen  or  claim.'  The  state  acting,  as  It 
alleges,  under  the  authority  of  the  foregoing 
provisions  of  the  contract,  was  advised  and 
Informed  that  various  claims  existed  against 
these  buildings  and  improvements,  and  that 
Immediately  after  the  contractor,  Walker, 
had  absconded,  the  various  laborers  and  ma- 
terialmen who  had  contributed  labor  or  fur- 
nished material  for  these  contractors  began 
clamoring  for  their  pay,  and  asserted  their 
claims  against  the  contractor  and  the  build- 
ings and  Improvements  on  which  they  had 
labored  and  for  which  they  had  furnished 
material.  The  state  further  alleges  that,  aft- 
er being  apprised  of  these  claims,  it  Institut- 
ed an  Investigation  through  Its  proper  officers 
as  to  the  validity,  justice,  and  correctness  of 
these  claims,  and  that,  after  it  had  ascertain- 
ed those  facts,  the  board  of  examiners  audit- 
ed and  allowed  such  claims  as  were  legal  and 
Just  In  favor  of  the  several  claimants.  The 
state,  therefore,  claims  that  there  is  nothing 
due  or  owing  to  the  contractor  or  his  legal 
representative,  the  trustee  in  bankruptcy. 
The  trustee  contends,  on  the  other  hand,  that 
the  foregoing  provision  of  the  contract  does 
not  authorize  the  state  to  pay  any  sum  due 
the  contractor  to  any  of  the  laborers  or  ma- 
terialmen or  to  any  one  other  than  the  con- 
tractor or  his  legal  representative.  In  the 
first  place,  it  Is  conceded  by  the  state  that 
the  lien  laws  of  this  state  do  not  authorize 
mechanics',  laborers',  and  materialmen's  Hens 
on  state  property  and  buildings  such  as  were 
erected  and  constructed  in  this  case.  It  will 
be  noticed  that  the  contract  only  authorizes 
the  state  to  withhold  such  sums  and  amounts 
as  constitute  'any  Hen  or  claim  for  which,  If 
established,  the  owner  of  the  said  premises 
might  become  liable  and  which  is  chargeable 
to  the  contractor.'  Now,  then,  if  there  Is  no 
such  thing  as  a  Hen  against  state  property, 
the  word  ilen'  can  have  no  significance  In 
this  contract  The  several  claimants,  having 
no  right  to  file  liens  against  this  property, 
could  not,  therefore,  under  the  Hen  law,  have 
any  claims  for  which  'the  owner  of  the  said 
premfses  might  become  liable.'  The  state 
would  hot  be  authorized  to  withhold  any  sum 
unless  it  should  be  for  a  Hen  or  claim  which. 
If  established  In  a  court  of  justice,  would 
bind  the  state  as  the  owner  of  the  property ; 
that  is,  for  which  the  state  would  become  le- 
gally liable.  This  clause  of  the  contract  is 
In  common  use  between  Individuals  or  cor- 
porations where  the  Hen  laws  apply,  and  give 
laborers  and  materialmen  the  right  to  file 
Hens  against  the  property.  This  provision  of 
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the  contract  was  evidently  either  left  In  the 
contract  when  executed  under  tbe  supposi- 
tion that  Hens  might  be  filed  against  the 
state,  or,  on  the  other  theory,  which  is  more 
probable,  that  it  was  of  no  consequence  one 
way  or  the  other,  and  would  neither  be  to  the 
advantage  nor  prejudice  of  either  party  to 
the  contract  It  should  be  remembered,  how- 
ever, that  the  word  'claim'  is  also  used  In  this 
clause  of  the  contract.  This  word  has  a  dif- 
ferent significance  In  this  connection.  A  la- 
borer or  materialman  might  have  a  claim 
against  the  state  within  the  meaning  of  that 
term,  and  yet  be  entitled  to  no  Hen  to  secure 
the  payment  of  the  same.  The  state,  through 
Its  proper  officers  and  agents,  might  employ  a 
man  to  superintend  the  works  of  a  laborer  or 
laborers  to  perform  work,  or  they  might  have 
ordered  some  specific  article  of  material  or 
furnlshlngB  to  be  used  In  the  building  and  im- 
provements, or  they  might  have  requested 
materialmen  to  supply  tbe  contractor  with 
certain  articles  or  material,  and  agreed  that 
the  state  would  pay  the  same,  or  would  with- 
hold a  certain  amount  out  of  the  contract 
price  with  which  to  pay  them.  In  all  such 
cases  and  instances  as  above  supposed  this 
clause  of  the  contract  would  be  a  protection 
to  the  state  and  binding  on  the  contractor, 
and  the  indebtedness  thus  Incurred  would  be 
a  claim  for  which  the  state  would  be  liable. 
While  the  laborer  and  materialman  could  ob- 
tain no  execution  against  the  state  for  the  col- 
lection of  a  Hen  or  claim,  he  could  obtain  a 
recommendatory  judgment  which  would  be 
the  equivalent  of  a  judgment  and  execution 
against  an  individual.  If  an  individual  should 
enter  into  such  agreements  as  above  Instanc- 
ed, the  laborers  and  materialmen  might  ob- 
tain judgment  and  execution  against  such 
parties.  For  the  foregoing  reasons,  we  con- 
clude that  the  state  cannot  legally  withhold 
from  the  plaintiff  any  claims  that  It  may 
have  allowed  merely  by  reason  of  the  claim- 
ant's having  either  worked  for  the  contractor 
on  these  buildings  and  Improvements  or  hav- 
ing furnished  materials  that  were  used  there- 
in. On  the  other  hand,  It  is  justified  in  with- 
holding any  sum  or  sums  for  which  it  had 
become  responsible  either  by  reason  of  hav- 
ing engaged  the  laborers  or  promised  to  see 
that  they  were  paid,  or  for  materials  used 
or  for  the  payment  of  which  the  state  prom- 
ised to  stand  responsible. 

"In  order  for  the  state  to  be  protected  in 
payments  made  to  others  than  the  contract- 
or, It  must  show  that  the  claims  allowed  are 
such  as  the  claimants  could  have,  under  tbe 
established  rules  of  law,  obtained  recom- 
mendatory judgments  on  In  this  court.  It 
must  appear  that  the  state  has  in  some  man- 
ner incurred  a  legal  liability  for  the  pay- 
ment of  the  claim.  Liability  cannot  rest 
alone  on  the  fact  that  the  claimants  per- 
formed labor  or  furnished  materials  to  the 
contractor  for  which  a  Hen  might  have  been 
preferred  had  the  owner  been  an  individual. 
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Since  the  answer  in  this  case  alleges  that 
the  claims  allowed  by  tbe  state  to  subcon- 
tractors and  laborers  and  materialmen  were 
just  and  legal  claims  against  the  state  as 
the  owner  of  the  premises,  it  is  sufficient  to 
raise  an  issue;  and,  unless  the  parties  here- 
to agree  upon  the  facts,  it  will  also  be  nec- 
essary to  make  a  reference  of  this  case  for 
the  taking  of  testimony.  The  demurrer  will 
be  overruled,  and  the  motion  to  strike  out 
parts  of  the  answer  will  be  denied" 

Since  the  decision  on  the  demurrer  and 
motion,  the  evidence  has  been  taken — some 
of  It  by  depositions,  and  the  remainder  of  it 
before  the  clerk  of  this  court  as  referee. 
The  case  has  been  argued  and  submitted  on 
the  evidence  and  the  following  stipulation: 
"It  Is  admitted  between  the  parties  hereto 
that  the  only  question  now  in  dispute  and 
for  the  consideration  of  the  court  is  the 
state's  liability  under  the  Soldiers'  Home 
contract  for  the  following  items  as  extras  in 
excess  of  the  contract  price:  Second  floor 
finishing  throughout,  $750;  stairs  to  second 
floor,  $75;  hardware  for  above,  $50;  one 
dormer  window,  $17.50.  It  Is  admitted  that 
the  total  amount  of  $1,263  for  the  Soldiers' 
Home  is  correct  In  case  the  court  finds  for 
the  plaintiff  on  contested  Items  above,  the 
amount  of  these  items  are  to  be  added  to  tbe 
sum  of  $1,263.  It  Is  admitted  that  the 
amounts  are  correct  Plaintiff  waives  all 
claims  to  extras  for  the  Industrial  School, 
leaving  the  amount  for  Industrial  School  at 
$3,035,  which  sum  Is  admitted  to  be  correct, 
subject  to  the  contention  of  the  board  of 
examiners  that  the  labor  and  materialmen 
under  the  clause  of  the  contract  interpreted 
by  the  court  are  entitled  to  these  amounts." 

It  will  be  seen  from  the  foregoing  stipu- 
lation that  this  controversy  has  reduced  it- 
self to  a  dispute  over  the  four  items  enum- 
erated, namely,  finishing  second  floor,  stairs 
to  second  floor,  hardware  for  second  floor, 
and  one  dormer  window,  total,  $892.50.  This 
difference  apparently  grows  out  of  a  mis- 
understanding between  the  state  board  and 
the  contractor  as  to  the  real  intent  of  the 
parties  at  the  time  the  contract  was  entered 
into,  and  certain  purported  changes  were 
made  In  the  specifications.  It  seems  that, 
after  the  bids  were  submitted,  it  was  found 
by  the  board  that  the  total  sum  to  be  paid 
the  architects,  the  contractor,  and  the  plumb- 
ers would  exceed  the  appropriation.  After 
several  conferences  and  considerable  figuring 
over  the  work,  it  was  agreed  that  all  three 
bidders  should  make  cuts  on  their  bids  in 
order  to  bring  the  work  within  the  appropri- 
ation. The  original  bid  had  covered  the 
completion  of  the  second  story  of  the  hospi- 
tal building  at  the  Soldiers'  Home. 

There  is  attached  to  the  specifications  a 
single  sheet  on  the  letterhead  of  "Way land 
&  Fennel!,  Architects,"  containing  an  enum- 
eration of  Items  of  work  and  material,  and 
opposite  each  Item  the  figures  apparently 
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representing  the  number  of  dollars  each  Item 
or  piece  of  work  would  be  worth.  The  bead- 
ing to  this  sheet  (marked  "Plaintiffs  Ex- 
hibit C")  is:  "Contemplated  Modification  of 
Hospital  Building  Soldiers'  Home."  This 
sheet  is  signed  by  J.  W.  Walker,  contractor, 
and  J.  J.  Guheen,  Attorney  General.  It  is 
admitted  that  it  was  attached  to  the  speci- 
fications subsequent  to  the  submission  of 
bldB  for  the  work.  This  sheet  ("Plaintiffs 
Exhibit  C")  contains,  among  other  things, 
the  following  items:  Second  floor  finishing 
throughout,  $750;  stairs,  $75;  hardware, 
$50;  dormers,  $70.  The  foregoing  are  the 
items  now  In  controversy,  with  the  excep- 
tion that  the  plaintiff  only  claims  pay  for 
one  dormer  at  $17.50.  It  is  claimed  by  the 
plaintiff  that,  in  order  to  bring  the  bids  with- 
in the  appropriation,  It  was  the  intention  to 
omit  finishing  the  second  floor  and  conse- 
quently the  hardware  for  that  floor  and  the 
stairs  and  dormers,  and  that  the  figures  set 
opposite  each  of  these  items  represented  the 
amount  that  should  be  deducted  from  the 
original  bid.  It  is  contended  by  the  state,  on 
the  other  hand,  and  positively  testified  to  by 
tbe  Governor,  that  at  no  time  did  the  board 
consent  or  agree  to  awarding  the  contract 
without  providing  for  tbe  second  story  be- 
ing completed.  The  Governor  says  it  was 
positively  understood  that  the  second  floor 
should  be  finished,  and  that  he  insisted  upon 
it  at  all  times.  He  also  testifies  that  the 
contractor  submitted  some  figures  showing 
tbe  amount  he  would  throw  off  of  his  bid, 
and  that  the  architects  and  plumbers  did 
likewise,  In  order  to  bring  the  total  bids 
within  the  appropriation.  The  contractor, 
who  afterwards  became  insolvent  and  left 
the  state,  has  given  his  deposition,  and  there- 
in testifies  that  It  was  the  understanding 
that  the  second  floor  should  not  be  included 
In  the  contract,  and  that,  after  the  work  was 
under  way,  it  was  ordered  and  directed  by 
the  architects  and  superintendent,  and  that 
he  accordingly  had  that  work  done  and  that 
he  should  receive  therefor  the  amounts  not- 
ed In  "Plaintiffs  Exhibit  C,"  which  is  the 
memoranda  attached  to  the  specifications. 

It  is  useless  to  further  review  the  evi- 
dence in  this  connection.  After  an  exam- 
ination of  the  whole  evidence  submitted,  we 
are  satisfied  that  the  plaintiff  is  not  entitled 
to  recover  for  the  four  items  In  controversy, 
amounting  to  the  total  sum  of  $892.50.  We 
are  of  the  opinion  that  It  was  the  intention 
of  the  parties,  and  so  understood  at  the 
time,  as  is  clearly  established  by  the  evi- 
dence, that  the  second  floor  should  be  com- 
pleted, and  that  the  work  and  material 
therefor  were  covered  and  contemplated  by 
the  contract.  The  plaintiff  should  not  re- 
cover for  the  foregoing  items.  Under  the 
facts  and  the  stipulation  in  the  case,  the 
plaintiff  should  receive  the  sum  of  $1,263, 
balance  on  the  Soldiers'  Home  contract,  and 
should  receive  the  sum  of  $3,035,  balance 
on  the  Industrial  School  contract,  together 


with  Interest  at  7  per  cent  from  June  3, 
1906,  amounting  to  $678.60.  No  coats 
awarded. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


CITY  OF  POND  CREEK  et  al.  v.  HASKELL, 

Governor  et  al. 
(Supreme  Court  of  Oklahoma.   Aug.  28,  1908.> 

1.  Constitutional  Law  —  Presumption  in 
Favor  of  Constitutionality. 

A  court  will  never  declare  an  act  of  legis- 
lation, passed  with  all  the  forms  and  solemni- 
ties requisite  to  give  it  the  force  of  law,  un- 
constitutional and  void,  unless  the  nullity  and 
invalidity  of  the  act  are  placed,  in  its  judgment, 
beyond  a  reasonable  doubt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  5  46.] 

2.  Counties  —  County  Seat  —  Location  — 
Change— Legislative  Authobity. 

The  constitutional  convention,  or  the  peo- 
ple of  the  state  of  Oklahoma,  either  through 
the  Constitution  or  by  legislative  enactment, 
have  full  power  and  authority  to  provide  for 
the  location,  relocation,  or  removal  of  any  of 
the  county  seats  of  the  state,  and  to  provide  the 
procedure  therefor. 

3.  Same— Statutes— Self- Executing  Provi- 
sions. 

Section  6  of  article  17  of  the  Constitution, 
providing  for  the  holding  of  elections  for  the 
relocation  or  removal  of  the  county  seats  of  the 
different  counties  of  the  state,  is  self-executing. 

4.  Same— Statutes— Application. 

A  petition  praying  for  the  issuance  of  a 
proclamation  calling  a  special  election  for  the 
purpose  of  submitting  to  the  qualified  electors 
of  a  county  the  question  of  the.  removal  or  relo- 
cation of  the  county  seat,  filed  with  the  Gover- 
nor prior  to  April  17,  1908,  depends  in  no  par- 
ticular for  its  force  and  validity  on  Senate  Bill 
No.  234,  approved  on  that  date,  but  upon  the 
provisions  of  section  6,  art  17,  of  the  Consti- 
tution. 

5.  Statutes— "Special  or  Local  Law." 

An  act  of  the  Legislature  under  which  spe- 
cial elections  for  the  relocation  or  removal  of 
county  seats  are  provided  for,  the  purpose  being 
to  secure  a  permanent  location  thereof,  appli- 
cable to  all  of  the  counties  of  the  state  alike,  is 
not  a  "special  or  local  law,"  within  the  mean- 
ing of  sections  32,  46,  art.  5,  of  the  Constitu- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  104. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4208-4213 ;  vol.  7,  pp.  6577-6584  ; 
vol.  8,  p.  7802.] 

6.  Same  —  Independent  and  Amendatory 
Acts— Enactment— Form. 

An  act  of  the  Legislature,  which  is  in  form 
original  and  In  itself  intelligible  and  complete, 
and  does  not,  either  in  its  title  or  in  its  body, 
appear  to  be  revisory  or  amendatory  of  any  ex- 
isting law,  is  not  within  the  inhibition  of  sec- 
tion 57,  art  5,  t>f  the  Constitution,  providing; 
that  "no  law  shall  be  revised,  amended,  or  the 
provisions  thereof  extended  or  conferred  by 
reference  to  its  title  only;  but  so  much  there- 
of as  is  revised,  amended,  extended,  or  confer- 
red shall  be  re-enacted  and  published  at  length"  ; 
and  this  is  true,  even  where  such  act  seeks  to 
effectuate  the  powers  conferred  by  referring  to 
and  requiring  the  officers  provided  for  there- 
under to  proceed  in  the  performance  of  their 
duties  in  accordance  with  general  laws  previ- 
ously enacted. 

[Ed.  Note.— For  caees  in  point,  see  Cent.  Dig. 
vol.  44.  Statutes,  5  199.] 
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7.  Elections  —  Registration  —  Statutes  — 
Validity. 

Under  the  provisions  of  section  6  of  arti- 
cle 3  of  tbe  Constitution,  providing  that  the 
Legislature  "may  when  necessary  provide  by 
law  for  the  registration  of  electors  throughout 
the  state  or  in  any  incorporated  city  or  town 
thereof,"  a  statute  requiring  all  voters  of  all 
cities  of  the  first  class  to  register  as  a  prerequi- 
site condition  for  exercising  their  rights  of  suf- 
frage, is  not  violative  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States 
or  of  section  7  of  article  3  of  the  Constitution 
of  the  state  of  Oklahoma,  which  provides  that 
"the  election  shall  be  free  and  equal." 

8.  Counties — County  Seat— Election  Stat- 
utes. 

An  act  of  the  Legislature  under  which  spe- 
cial elections  for  the  relocation  or  removal  of 
county  seats  are  provided  for,  the  purpose  being 
to  secure  a  permanent  location  thereof,  con- 
taining a  proviso  for  the  creation  of  a  special 
election  board  by  appointment  by  the  Governor 
of  the  state  of  "some  person,  resident  of  the 
county,  who  does  not  live  or  reside  in  either 
city  or  town  which  is  a  candidate  for  said  hon- 
ors, and  each  of  said  rival  towns  is  to  select  one 
person  each  who  shall  constitute  said  election 
board,'*  and  which  further  provides  for  the  se- 
lection and  commissioning  by  the  Governor  of 
"one  special  election  commissioner  for  each  vot- 
ing precinct  or  voting  place  in  such  county," 
and  which  disqualifies  for  such  position  any 
person  "who  shall  be,  or  have  been,  a  resident 
of  such  county  or  who  shall  be  interested  in 
any  manner  in  the  success  of  any  city,  town,  or 
place  which  Is  a  candidate  for  "ejiy  such  county 
seat."  is  not  void,  but  a  proper  exercise  of  leg- 
islative authority,  carrying  out  the  terms  of 
section  6,  art.  3,  of  the  Constitution,  providing 
that  "the  Legislature  shall  make  all  such  regu- 
lations as  may  be  necessary  to  detect  and  pun- 
ish fraud  and  preserve  tbe  purity  of  the  ballot." 
(Syllabus  by  the  Court.) 

Suit  by  the  city  of  Pond  Creek  and  others 
against  C.  N.  Haskell,  Governor,  and  others, 
to  restrain  the  Governor  from  canvassing 
the  returns  and  from  declaring  the  result 
of  an  election  to  determine  the  removal  of 
the  county  seat  of  Grant  county  from  Pond 
Creek  to  Medford,  and  restrain  the  county 
officials  daring  the  pendency  of  the  suit 
from  removing  their  offices,  and  that  the 
temporary  injunction  be  made  perpetual.  On 
demurrer  to  the  bill.  Sustained. 

Dale  &  Amidon  and  W.  A.  Ledbetter,  for 
plaintiffs.  C.  G.  Horner,  Dale  &  Blerer,  B. 
F.  Hegler,  Jr.,  and  B.  B.  Blakeney,  for  de- 
fendants. 

DUNN,  J.  This  Is  a  suit  brought  by  the 
rity  of  Pond  Creek  and  others  against  C. 
X.  Haskell.  Governor  of  the  state  of  Okla- 
homa, and  the  county  officials  of  Grant 
'•ounty,  Okl.,  the  controversy  growing  out 
of  an  election  called  on  a  proclamation  is- 
sued by  the  Governor  calling  an  election  in 
the  county  of  Grant,  held  for  the  purpose 
of  voting  upon  the  location  of  the  county 
seat  of  that  county ;  the  leading  competitors 
m  the  contest  being  Pond  Creek  and  Med- 
ford. which  are  the  only  ones  Interested  or 
involved  herein.  The  returns  of  the  election 
showed  on  their  face  that  Medford  received 
a  majority  of  all  of  the  votes  cast,  and  the 
city  of  Pond  Creek  and  the  other  plaintiffs 
brought  this  action  for  the  purpose  of  secur- 


ing an  injunction  restraining  the  carrying 
into  effect  the  apparent  result  of  the  elec- 
tion. The  averments  in  the  petition  ma- 
terial here  are: 

"That  the  city  of  Pond  Creek  is  now,  and 
has  been  for  some  14  years  last  past,  a  city 
of  the  first  class,  duly  organized  and  incor- 
porated as  such  by  virtue  of  the  laws  of  the 
territory  of  Oklahoma,  now  the  state  of  Ok- 
lahoma, and  that  it  has  been  during  such 
time  the  duly  and  legally  appointed  and,  con- 
stituted county  seat  of  Grant  county,  in  said 
state  of  Oklahoma,  and  that  it  was  consti- 
tuted and  appointed  such  county  seat  by  vir- 
tue of  the  grant  of  the  Congress  of  the  Unit- 
ed States  of  America  duly  and  legally  au- 
thorizing the  same,  and  that  for  the  pur- 
pose of  establishing  the  said  county  seat  of 
Grant  county,  In  the  state  of  Oklahoma,  at 
Pond  Creek,  a  certain  public  square  was  set 
apart  by  the  government  of  the  United 
States  for  the  same,  and  that  there  has 
since  been  erected  upon  the  public  square  a 
large  courthouse  and  county  Jail  at  a  great 
expense  to  the  said  citizens  of  Grant  coun- 
ty, and  more  especially  of  tbe  citizens  and 
residents  of  Pond  Creek,  and  that  during 
said  time  and  at  the  present  time  there  has 
been  kept  and  maintained  at  the  said  court- 
house all  the  public  records  of  said  county, 
and  that  the  county  officers  named  as  de- 
fendants herein  have  kept  and  maintained 
their  offices  in  the  said  city  of  Pond  Creek. 
That  the  above-named  plaintiffs,  other  than 
the  city  of  Pond  Creek,  F.  J.  Gentry,  J.  H. 
Asher,  J.  A.  Alderson,  F.  L.  Patton,  C.  M. 
McCarter,  August  Diamond,  Conrad  Streck- 
er,  C.  S.  Watson,  E.  E.  Darrough,  C.  E. 
Foster,  O.  B.  Franke,  and  L.  W.  McGlvney, 
are  residents  of  Pond  Creek,  In  the  county  of 
Grant,  in  the  state  of  Oklahoma,  and  were 
such  residents  and  citizens  of  Pond  Creek 
during  the  times  herein  mentioned,  and  were 
taxpayers  in  said  city,  and  paid  taxes  there- 
in annually  in  an  amount  In  excess  of  $5,- 
000.  That  if  the  said  county  seat  be  moved 
from  Pond  Creek,  as  authorized  by  the  elec- 
tion and  proceedings  hereinafter  mentioned, 
the  taxable  value  of  the  property  situated 
therein  would  be  greatly  diminished,  and 
said  city  of  Pond  Creek  would  be  greatly 
damaged  and  injured  thereby  in  the  lessen- 
ing and  reduction  of  tbe  revenues  said  city 
of  Pond  Creek  would  receive  and  is  entitled 
to  levy  and  collect  by  way  of  taxation  In  an 
amount  In  excess  of  $5,000.  That  said  city 
of  Pond  Creek  is  indebted  In  excess  of  $5,- 
000  and  Its  current  expenses  exceed  the  sum 
of  $5,000  per  annum,  and  if  said  county  Beat 
should  be  moved  therefrom  it  could  not  col- 
lect sufficient  taxes  to  pay  interest  on  said 
indebtedness  and  the  said  current  expenses, 
and  would  as  aforesaid  be  deprived  of  rev- 
enues in  excess  of  $5,000.  That  the  amount 
Involved  in  this  controversy,  exclusive  of  in- 
terests and  costs,  exceeds  the  sum  of  $5,000. 
That  Pond  Creek  was  made  the  county  seat 
of  Grant  county  by  act  of  Congress  approved 
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March  3,  1893  (section  14,  Indian  Appropria- 
tion Act,  27  Stat  645),  and  that  the  same 
cannot  be  changed  or  removed  therefrom  by 
the  election  and  proceedings  hereinafter  set 
forth.  That  the  determination  of  this  con- 
troversy involves  the  construction  of  said  act 
of  Congress.  That  on  or  about  the  19th  day 
of  March,  1908,  there  -was  filed  with  the  Gov- 
ernor of  the  state  of  Oklahoma  a  certain 
pretended  petition  for  the  calling  of  a  coun- 
ty seat  election  for  Grant  county,  Okl.  A 
copy  of  said  petition  is  hereto  attached, 
marked  'Exhibit  A,'  and  made  a  part  here- 
of. That  afterwards,  and  on  the  19th  day 
of  March,  1908,  acting  upon  said  alleged 
petition  and  alleged  application,  the  Honor- 
able C.  N.  Haskell  issued  a  proclamation 
calling  for  the  special  election  to  be  held  on 
the  27th  day  of  Mlay,  1908,  for  the  purpose 
of  permitting  the  people  of  Grant  county, 
Okl.,  to  vote  upon  their  choice  for  the  selec- 
tion of  a  county  seat  of  said  county.  A  copy 
of  said  proclamation  is  hereto  attached, 
marked  'Exhibit  C,'  and  made  a  part  here- 
of. 

"Plaintiff  alleges  that  the  said  petition 
was  Illegal,  in  this :  That  at  the  time  of  the 
filing  of  the  same  there  was  no  law  of  Okla- 
homa authorizing  the  filing  of  such  a  peti- 
tion, and  that  there  was  no  statute  of  Okla- 
homa authorizing  the  verification  as  attempt- 
ed to  be  attached  thereto,  or  the  circula- 
tion or  filing  of  the  same  with  the  Governor 
of  the  state  of  Oklahoma,  and  that  under 
said  petition  the  said  Governor  had  no  au- 
thority and  was  not  authorized  to  Issue  a 
proclamation  calling  for  a  special  election 
for  the  location  of  a  permanent  county  seat 
for  Grant  county,  Okl.,  and  that  said  peti- 
tion nowhere  asks  for  a  location  of  a  per- 
manent county  seat  of  Grant  county,  Okl.,  or 
for  the  purpose  of  submitting  to  the  quali- 
fied electors  of  said  county  the  question  of 
changing,  removing,  or  locating  the  county 
seat  of  Grant  county,  Okl.  That  the  said 
petition  was  further  illegal  and  void  for  the 
reason  that  the  same  prayed  the  Honor- 
able C.  N.  Haskell,  Governor  of  the  state 
of  Oklahoma,  to  call  an  election  in  Grant 
county,  Okl.,  'upon  the  question  of  changing 
the  location  of  the  county  seat  of  said  coun- 
ty from  its  present  location  in  Pond  Creek, 
in  said  county  of  Grant,  state  of  Oklahoma, 
and  locating  the  said  county  seat  of  said 
county  at  said  election  as  provided  by  the 
law  and  the  Constitution  of  the  state,'  and 
that  prior  to  the  issuing  of  the  said  proc- 
lamation no  petition  was  ever  filed  with  the 
Governor  of  the  state  of  Oklahoma  asking 
for  a  permanent  location  of  the  county  seat 
of  Grant  county,  Okl.,  asking  that  the  ques- 
tion of  a  permanent  location  of  the  county 
seat  be  submitted  to  the  qualified  electors 
of  Grant  county,  state  of  Oklahoma,  as  pro- 
vided by  the  law  of  the  state  of  Oklahoma 
and  Its  Constitution. 

"Plaintiff  further  alleges  that  by  reason 
of  said  petition  as  hereinbefore  set  forth,  so 


attempted  and  alleged  to  be  filed  with  said 
Governor,  said  proclamation  was  further  Il- 
legal and  void  in  this:  That  the  said  Gov- 
ernor of  the  state  of  Oklahoma  had  no  au- 
thority to  Issue  said  proclamation  and  call 
said  election,  and  that  there  was  no  statute 
of  the  state  of  Oklahoma  authorizing  the 
calling  of  said  special  election  by  said  Gov- 
ernor as  attempted  to  be  called  by  him  at 
said  time,  and  that  the  issuing  and  calling 
of  said  election  and  said  proclamation  was 
further  illegal  in  this:  That  at  the  time 
of  the  said  election,  to  wit,  May  27,  1908, 
the  said  Governor  appointed  a  special  elec- 
tion board,  of  citizens  residing  outside  Grant 
county,  Okl.,  to  have  charge  of  said  elec- 
tion, and  that  said  pretended  election  so 
held  on  May  27,  1908,  was  conducted  by  said 
special  election  board;  that  there  was  no 
authority  of  the  said  Governor  to  appoint 
said  special  election  board,  and  that  the 
appointment  of  said  special  election  board 
was  illegal,  unlawful,  and  void,  and  that 
the  same  was  conducted  by  the  citizens  and 
residents  residing  outside  of  Grant  county, 
state  of  Oklahoma,  and  was  not  conducted 
by  the  election  board  of  Grant  county,  or 
the  election  board  of  townships  comprising 
Grant  county,  as  provided  by  the  laws  of  the 
state  of  Oklahoma,  and  that  the  election 
boards  of  Grant  county  and  of  various  town- 
ships of  Grant  county  were  not  permitted  to 
conduct  said  election;  that  their  power  was 
usurped  by  a  special  election  board  appoint- 
ed by  the  Governor  of  the  state  of  Okla- 
homa, and  imported  into  the  said  county  of 
Grant  and  state  of  Oklahoma  for  that  pur- 
pose, and  that  said  board  thus  appointed 
by  said  Governor  conducted  said  election  on 
said  May  27,  1908,  had  charge  of  the  receiv- 
ing of  the  ballots  and  of  the  counting  of 
the  same,  and  usurped  and  exercised  full 
control  over  said  board,  and  that  said  elec- 
tion so  held  on  said  May  27,  1908,  was  not 
conducted  by  election  officers  authorized  by 
the  law  of  the  state  of  Oklahoma,  and  that 
said  special  election  so  called  by  the  said 
Governor  was  called  under  the  law  then  in 
existence  on  the  date  of  said  proclamation, 
to  wit,  March  19,  1908,  and  that  the  Govern- 
or had  no  authority  to  have  said  election 
held  under  said  law  of  May  27,  1908. 

"Plaintiff  alleged  that  by  reason  of  the 
said  petition  as  hereinbefore  set  forth,  so  at- 
tempted and  alleged  to  be  filed,  said  proc- 
lamation was  illegal  and  void,  and  that  said 
proclamation  was  further  illegal  and  void 
In  this,  to  wit:  That  the  said  Governor  of 
the  state  of  Oklahoma  had  no  authority  in 
law  to  call  said  election  in  this,  to  wit:  That 
there  was  no  statute  of  the  state  of  Okla- 
homa authorizing  the  calling  of  said  special 
election  by  the  said  Governor  as  attempted 
to  be  called  by  him  at  said  time.  That  at 
the  time  of  the  Bald  election,  to  wit,  May  27, 
1908,  the  said  Governor  appointed  a  special 
election  board,  of  citizens  residing  outside 
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of  Grant  county,  Okl.,  to  have  charge  of  said 
election,  and  that  said  pretended  election 
so  held  on  said  May  27,  1908,  was  conduct- 
ed by  said  special  election  board ;  that  there 
was  no  authority  of  the  said  Governor  to 
appoint  aaid  special  election  board,  and  that 
the  same  was  conducted  by  the  citizens  and 
residents  residing  outside  of  Grant  county, 
state  of  Oklahoma,  and  was  not  conducted 
by  the  election  board  of  Grant  county,  or  the 
election  board  of  townships  comprising  Grant 
county,  as  provided  by  the  laws  of  the  state 
of  Oklahoma,  and  that  the  election  boards 
of  Grant  county  and  of  various  townships  of 
Grant  county  were  not  permitted  to  conduct 
said  election ;  that  their  power  was  usurped 
by  a  special  election  board  appointed  by  the 
Governor  of  the  state  of  Oklahoma,  and 
Imported  Into  the  said  county  of -Grant  and 
state  of  Oklahoma  for  that  purpose,  and  that 
said  board  thus  appointed  by  said  Governor 
conducted  said  election  on  said  May  27,  1908, 
had  charge  of  the  receiving  of  the  ballots 
and  of  the  counting  of  the  same,  and  usurped 
and  exercised  full  control  over  said  board; 
and  that  said  election  so  held  on  said  May 
27,  1908,  was  not  conducted  by  election  of- 
ficers authorized  by  the  law  of  the  state  of 
Oklahoma. 

Plaintiff  further  alleges  that  said  election 
so  held  on  said  May  27,  1908,  was  attempted 
to  be  held  under  Senate  Bill  No.  284,  ap- 
proved by  the  Governor  April  17,  1908,  and 
that  said  election  was  called  by  the  said 
Governor  on  March  19,  1908,  and  that  by  rea- 
son thereof  said  pretended  election  was  Il- 
legal and  void,  and  that  said  election  was 
further  illegal  and  void  in  this,  to  wit:  That 
the  said  Senate  Bill  No.  234,  approved  by 
the  Governor  on  April  17,  1908,  and  each 
and  every  part  thereof,  is  unconstitutional 
and  void  In  this,  to  wit:  That  it  is  in  con- 
flict with  the  provisions  of  the  Constitution 
of  the  state  of  Oklahoma,  to  wit,  article 
5,  §  57,  which  provides:  'Every  act  of  the 
Legislature  shall  embrace  but  one  subject, 
which  shall  be  clearly  expressed  In  its  title, 
except  general  appropriation  bills,  general 
revenue  bills,  and  bills  adopting  a  code,  di- 
gest, or  revision  of  statutes;  and  no  law 
shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred,  by  reference 
to  its  title  only ;  but  so  much  thereof  as  is 
revived,  amended,  extended,  or  conferred 
shall  be  re-enacted  and  published  at  length: 
Provided,  that  If  any  subject  be  embraced  in 
any  act  contrary  to  the  provisions  of  this 
section,  such  act  shall  be  void  only  as  to  so 
much  of  the  law  as  may  not  be  expressed  in 
the  title  thereof.'  That  said  section  3  of 
said  act  of  April  17,  1908,  reads  as  follows: 
'Provided  that  this  section  shall  not  apply  to 
petitions  on  file  with  the  Governor  of  the 
date  of  the  approval  of  this  act' — and  that 
said  provision  in  said  section  3  Is  nowhere 
referred  to  In  the  title  of  said  act,  and  that 
the  title  to  said  act  nowhere  contains  any 


reference  to  said  section  8,  and  that  said 
act  and  each  and  every  part  thereof,  includ- 
ing said  section  3,  is  unconstitutional  and 
void  in  this:  That  the  law  so  attempted  to 
be  repealed  and  amended  In  relation  to  the 
county  seat  elections  was  not  amended,  ex- 
tended, re-enacted,  or  published  at  length 
In  said  act 

"And  plaintiff  further  alleges  that  said 
election  is  Illegal  and  void  in  this,  to  wit: 
That  prior  to  the  act  of  April  17,  1908,  the 
Constitution  of  Oklahoma  provided  that  up- 
on the  holding  of  such  elections  the  board 
of  canvassers  shall  certify  and  return  said 
votes  of  said  election  to  said  Governor,  and 
that  at  the  time  of  the  calling  of  the  elec- 
tion and  the  issuing  of  the  proclamation 
therefor  there  was  no  board  of  canvassers 
of  the  state  of  Oklahoma,  and  that  no  board 
or  no  person  was  authorized,  directed,  or  per- 
mitted to  certify  the  same  to  the  Governor 
of  the  state  of  Oklahoma.  That  the  said 
act  of  April  17,  1908,  Is  unconstitutional  and 
void,  and  Is  in  violation  of  article  5,  §  32. 
to  wit:  'No  special  or  local  law  shall  be 
considered  by  the  Legislature  until  notice 
of  the  Intended  Introduction  of  such  bill  or 
bills  shall  first  have  been  published  for  four 
consecutive  weeks,  in  some  weekly  news- 
paper, published  or  of  general  circulation  in 
the  city  or  county  affected  by  such  law,  stat- 
ing in  substance  the  contents  thereof,  and 
verified  proof  of  such  publication  filed  with 
the  secretary  of  state.'  Section  46  of  the 
Constitution  provides  as  follows:  The  Leg- 
islature shall  not,  except  as  otherwise  pro- 
vided in  this  Constitution,  pass  any  local  or 
special  law  •  *  *  for  the  opening  and 
conducting  of  elections,  or  fixing  or  chang- 
ing the  places  of  voting' — and  section  56,  as 
hereinbefore  quoted  in  this  petition.  That 
prior  to  the  adoption  of  said  Senate  Bill  No. 
234,  approved  April  17,  1908,  and  prior  to  the 
consideration  of  the  same,  no  notice  of  the 
intended  introduction  of  said  bill  was  pub- 
lished for  four  consecutive  weeks  in  any 
weekly  newspaper  published  or  of  general 
circulation  in  Grant  county,  Okl.,  or  In  the 
city  of  Pond  Creek,  stating  the  substance 
and  contents  of  said  bill,  and  that  no  veri- 
fied proof  of  said  publication  was  ever  filed 
with  the  Secretary  of  State,  as  provided  by 
section  32,  art.  5,  of  the  Constitution  of 
Oklahoma,  and  that  said  bill  No.  234  was  at- 
tempted to  be  adopted  and  passed  by  the 
said  Legislature  without  giving  any  legal  no- 
tice thereof,  as  provided  by  said  section  of 
said  Constitution,  and  that  said  section  as 
hereinbefore  stated  was  unconstitutional  as 
in  contravention  of  said  section  46,  art.  5, 
of  said  Constitution,  in  that  said  bill  No. 
234  attempted  to  pass  special  legislation 
for  the  opening  and  conducting  of  elec- 
tions and  for  fixing  and  changing  the  place 
of  elections,  and  was  an  act  especially 
adopted  for  the  holding  of  elections  in 
counties  wherein  the  question  of  a  per- 
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manent  location  of  county  seats  Is  to  be  sub- 
mitted to  the  qualified  electors  thereof,  reg- 
ulating the  manner  of  holding  the  county 
seat  elections.  Said  law  is  also  repugnant 
to  that  portion  of  section  1  of  the  said  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  which  prohibits  a  state  from 
denying  any  person  within  Its  jurisdiction  the 
equal  protection  of  the  laws,  because  said 
law  operates  an  unjust  and  unreasonable 
discrimination  against  citizens  of  the  United 
States.  Said  law  Is  also  repugnant  to  the 
general  spirit  of  the  Constitution  of  the 
United  States,  and  fundamental  rights  of 
citizens  of  the  United  States,  which  deny  to 
a  state  the  power  to  attach  unreasonable  or 
burdensome  conditions,  or  that  curtails  the 
right  of  suffrage  of  the  citizens  of  the  Unit- 
ed States.  That  the  said  election  so  held 
at  Grant  county,  OkL,  on  May  27,  1908,  was 
further  Illegal  and  void  In  this,  to  wit:  That 
the  sole  and  only  question  submitted  to  the 
voters  by  the  proclamation  of  the  said  Gov- 
ernor so  issued  on  the  17th  day  of  April, 
1908,  was  the  following  question,  to  wit4. 
'The  question  of  changing,  removing,  or  re- 
locating the  county  seat  of  said  county' — and 
that  no  proclamation  was  issued  by  the  said 
Governor  for  the  permanent  location  of  the 
county  seat  of  Grant  county,  OkL,  and  that 
no  vote  has  ever  been  had  by  the  qualified 
voters  of  Grant  county,  OkL,  for  the  purpose 
of  locating  a  permanent  county  seat  of  said 
county. 

"That  said  special  election  so  held  on  said 
May  27,  1908,  was  wholly  void  and  Illegal 
In  this,  to  wit:  That  there  was  a  discrep- 
ancy In  the  qualification  required  of  the 
electors  in  said  Grant  county  by  said  special 
election  board  so  appointed  by  said  Governor, 
which  said  board  conducted  said  election, 
and  that  said  discrepancy  consisted  in  this, 
to  wit:  That  said  board  refused  to  permit 
voters  duly  authorized  to  vote  at  said  elec- 
tion, who  were  residents  of  Pond  Creek,  and 
who  were  authorized  to  vote  under  the  Con- 
stitution of  the  state  of  Oklahoma;  that, 
notwithstanding  the  qualification  of  said 
electors  to  vote,  the  said  board  so  appointed 
by  the  said  Governor  refused  to  permit  any 
residents  or  electors  of  Pond  Creek  to  vote 
on  said  election  who  had  not  registered  with 
the  city  clerk,  as  required  by  sections  1,  2, 
3,  and  4  of  article  2  of  the  Session  Laws  of 
Oklahoma,  1903,  and  that  said  board  requir- 
ed that  all  voters  In  the  city  of  Pond  Creek 
should  have  registered  as  provided  by  said 
law,  and  that  all  other  residents  of  said 
Grant  county  outside  of  Pond  Creek  were 
permitted  to  vote,  notwithstanding  they  had 
not  registered,  and  that  the  said  require- 
ments of  the  said  board  imposed  an  addi- 
tional qualification  upon  the  residents  of 
Pond  Greek,  and  that  said  additional  qualifi- 
cation was  illegal  and  void,  and  that  said 
law  of  1903  hereinbefore  quoted  was  uncon- 
stitutional and  void,  and  was  in  violation  of 


article  3  of  the  Constitution  of  the  state  of 
Oklahoma,  and  the  various  sections  of  said 
article  3,  and  especially  section  7  of  article 
8,  which  provides  'that  the  election  shall  be 
free,  and  equal,'  and  by  reason  thereof  the 
same  test  of  qualifications  were  not  required 
of  the  said  electors  of  the  city  of  Pond 
Creek  as  were  required  of  the  balance  of  the 
electors  In  said  county  of  Grant,  and  that  by 
reason  thereof  many  of  the  electors  of  Pond 
Creek  were  disfranchised,  and  that,  had  the 
said  board  required  only  the  same  test  of 
qualification  for  the  electors  of  Pond  Creek 
as  were  required  of  the  electors  of  the  bal- 
ance of  the  county,  the  said  election  would 
not  have  been  in  favor  of  Medford,  but 
would  have  been  in  favor  of  Pond  Creek,  and 
that  the  result  of  the  said  election  would 
have  been  different,  and  that  the  said  test  of 
qualification  of  electors  so  required  by  the 
board  disfranchised  enough  of  electors  of 
Pond  Creek  to  have  made  the  result  of  said 
election  different.  That  said  sections  1,  2. 
3,  and  4  of  article  2,  c.  13,  of  the  1903  Ses- 
sion Laws  of  Oklahoma  are  repugnant  to 
that  portion  of  section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  which  declares  that  'nor  [shall  any 
state]  deny  to  any  person  within  its  Juris- 
diction the  equal  protection  of  the  laws," 
for  the  reason  that  the  same  deprives  the 
citizens  of  the  United  States  residing  in  the 
city  of  Pond  Creek  of  their  right  to  vote. 
That  said  law  is  also  repugnant  to  the  gen- 
eral spirit  of  the  Constitution  of  the  United 
States  and  the  fundamental  rights  of  citi- 
zens of  the  United  States,  which  deny  to  a 
state  the  power  to  attach  unreasonable  or 
burdensome  conditions  to  the  free  movement 
of  citizens  of  the  United  States  out  of,  into, 
and  settlement  within  the  confines  of  any 
state,  district,  or  territory  within  the  United 
States,  for  the  reason  that  the  same  deprives 
the  citizens  of  the  United  States  residing  in 
the  city  of  Pond  Creek  of  their  right  of  the 
equal  protection  of  the  laws,  and  imposes 
on  the  citizens  of  said  city  unconstitutional 
restrictions  as  preliminary  to  their  right  to 
vote,  and  that  by  reason  whereof  your  pe- 
titioners and  each  of  them  have  been  denied 
a  right  guaranteed  by  the  federal  Constitu- 
tion. 

"That  the  said  election  so  held  at  Grant 
county,  OkL,  on  the  27th  day  of  May,  1908, 
was  further  illegal  and  void  in  this,  to  wit: 
That  the  ballot  as  used  at  said  election  ob- 
ligating the  voter  to  vote  upon  the  question 
of  relocating  the  county  seat  of  Grant  coun- 
ty, was  printed  upon  white  paper,  one  of 
which  ballots  Is  hereto  attached,  marked  'Ex- 
hibit D,'  and  made  a  part  hereof;  that  the 
same  was  not  In  conformity  with  section  24. 
c.  33,  of  the  Session  Laws  of  Oklahoma, 
which  provides,  inter  alia,  that  'all  ballots 
prepared  by  the  territorial  board  of  elec- 
tion commissioners  shall  be  printed  on  red 
paper";   and,  further,  that  the  said  ballot 
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curtailed,  limited,  and  Illegally  defined  the 
proposition  voted  upon  In  this,  to  wit:  That 
said  ballot  contained  the  printed  statement, 
'For  the  purpose  of  relocating  county  seat  of 
Grant  county,  Oklahoma,'  and  whereas,  un- 
der the  terms  of  the  proclamation  Issued  by 
the  Governor  of  the  state  of  Oklahoma, 
the  question  submitted  to  the  qualified  elec- 
tors of  said  county  was  'the  question  of 
changing,  removing,  or  relocating  the  coun- 
ty seat  of  said  county,'  a  copy  of  which 
proclamation  is  hereto  attached,  marked 
'Exhibit  E,'  and  made  a  part  hereof,  and 
that  by  reason  of  these  promises  the  citi- 
zens of  said  Grant  county  and  your  petition- 
ers and  each  of  them  were  limited,  curtailed, 
aud  misled  in  the  exercise  of  the  right  of 
franchise;  and,  further,  that  the  said  bal- 
lot proclaiming  the  purpose  of  said  election 
is  in  violation  of  Senate  Bill  No.  234,  approv- 
ed April  17,  1908,  in  this,  to  wit:  That  by 
the  terms  of  said  bill  the  question  to  be  sub- 
mitted to  the  electors  was  the  question  of  a 
permanent  location  of  a  county  seat,  and  not, 
as  in  said  ballot  provided,  for  the  purpose 
of  relocating  the  county  seat,  and  that  by 
reason  of  these  premises  the  citizens  of 
Grant  county,  and  your  petitioners,  and  each 
of  them,  were  limited,  curtailed,  and  misled 
in  the  exercise  of  the  right  of  franchise,  as 
provided  by  the  laws  of  the  state  of  Okla- 
homa, and  section  1  of  article  14  of  amend- 
ments to  the  Constitution  of  the  United 
States,  which  declares  that  'no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States,'  for  the  reason  that  the 
form  of  said  ballot  abridges  the  privileges 
and  immunities  of  the  citizens  of  the  United 
States  residing  In  the  city  of  Pond  Greek, 
and  imposed  on  citizens  of  said  city  uncon- 
stitutional limitations,  preliminary  to  their 
right  to  vote. 

"That  in  pursuance  of  the  said  proclama- 
tion of  the  said  Governor  C.  N.  Haskell  of 
the  state  of  Oklahoma,  as  herein  set  forth, 
there  was  an  election  held  in  Grant  county, 
Okl.,  on  said  27th  day  of  May,  1908,  which 
was  conducted  by  the  said  election  board, 
appointed  by  the  said  Governor  as  hereinbe- 
fore set  forth,  at  which  said  election  the 
town  of  Medford,  Grant  county,  Okl.,  and 
Jefferson,  and  the  city  of  Pond  Creek  were 
candidates  for  the  election  of  said  county 
seat,  at  which  said  election  said  board  here- 
inbefore appointed  by  said  Governor  claim- 
ed that  the  town  of  Medford  received  a  ma- 
jority of  the  votes  cast  at  said  special  elec- 
tion, and  that  said  election  commissioners 
are  about  to  return  said  certificates  of  elec- 
tion and  said  ballot  boxes  and  affidavits,  and 
proceed  at  once  to  the  Governor  of  the  state 
of  Oklahoma,  C.  N.  Haskell,  and  deliver  said 
ballots  and  said  affidavits  to  the  said  Gov- 
ernor, and  the  said  C.  N.  Haskell  is  about 
forthwith  to  canvass  said  election,  and  is 
about  to  declare  the  result  of  said  election 
in  favor  of  the  town  of  Medford,  and  is 


about  to  order  and  direct  the  said  defendant 
officers  of  Grant  county  hereinbefore  men- 
tioned to  remove  their  offices  to  the  town 
of  Medford  and  to  direct  them  to  take  the 
records  of  the  said  county  of  Grant  from 
Pond  Creek  to  the  town  of  Medford,  and  that 
the  defendant  officers  of  Grant  county  are 
about  to  remove  their  said  offices'  from  Pond 
Creek  to  the  town  of  Medford,  and  are  about 
to  take  their  records  and  the  records  of  said 
county  from  the  city  of  Pond  Creek  to  the 
town  of  Medford,  and  that  the  said  town  of 
Medford  has  never,  by  vote  or  otherwise, 
been  declared  to  be  the  permanent  county 
seat  of  Grant  county.  That  the  said  plain- 
tiffs have  no  adequate  remedy  at  law,  and 
that  the  said  defendants  are  about  to  per- 
form the  acts  set  forth  against  them  In  this 
petition  unless  enjoined  and  restrained  from 
so  doing." 

Exhibit  O: 

"Proclamation.  To  All  Whom  It  may  Con- 
cern:  Whereas,  there  was  on  the  19th  day 
of  March,  A  D.  1908,  filed  with  the  Governor 
of  the  state  of  Oklahoma  petitions  in  writ- 
ing, signed  by  twenty-five  per  centum  of  the 
qualified  electors  of  the  county  of  Grant, 
such  per  centum  having  been  determined  by 
the  total  vote  cast  in  said  county  for  the 
head  of  the  state  ticket  in  the  next  preced- 
ing general  election,  said  petition  being  veri- 
fied by  an  affidavit  showing  that  the  peti- 
tioners are  qualified  electors  of  the  said  coun- 
ty of  Grant,  state  of  Oklahoma,  said  peti- 
tions being  addressed  to  the  Governor  of  the 
state  of  Oklahoma,  and  praying  that  a  proc- 
lamation issue  calling  an  election  under  the 
provisions  of  section  6  of  article  17  of  the 
Constitution  of  the  state  of  Oklahoma,  to  be 
held  in  said  county  of  Grant,  for  the  pur- 
pose of  submitting  to  the  qualified  electors 
of  said  county  the  question  of  changing,  re- 
moving, or  relocating  the  county  seat  of  said 
county;  and  whereas,  said  petitions  have 
been  examined  by  me,  and  the  same  being  in 
proper  form  and  in  conformity  to  law,  and 
being  fully  advised  in  the  premises:  Now, 
therefore,  I,  C.  N.  Haskell,  Governor  of  the 
state  of  Oklahoma,  by  virtue  of  the  author- 
ity vested  In  me  by  the  laws  of  the  state  of 
Oklahoma,  do  hereby  Issue  this  my  proclama- 
tion calling  an  election  to  be  held  in  said 
county  of  Grant  for  the  purpose  of  submit- 
ting to  the  qualified  electors  of  said  county 
the  question  of  changing,  removing,  or  relo- 
cating the  county  seat  of  said  county;  that 
said  election  shall  be  held  under  the  elec- 
tion laws  of  the  state  of  Oklahoma  on  the 
27th  day  of  May,  1908 ;  that  public  notice  of 
said  election  shall  be  given  by  publishing  this 
proclamation  in  at  least  three  newspapers  of 
general  circulation  published  in  said  county 
of  Grant  for  at  least  four  consecutive  weeks 
preceding  the  date  of  holding  of  said  elec- 
tion; and  In  order  that  the  greatest  pub- 
licity of  said  proclamation  may  be  given, 
same  may  be  published  in  one  newspaper  of 
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general  circulation  in  each  of  the  incorporat- 
ed towns  having  a  newspaper  published 
therein,  In  said  county  of  Grant,  for  the 
time  and  In  the  manner  above  provided,  but 
the  publication  in  said  three  newspapers 
first  provided  shall  constitute  sufficient  pub- 
lication in  case  of  failure  of  other  news- 
papers herein  provided  to  so  publish  said 
proclamation.  In  witness  whereof,  I,  0.  N. 
Haskell,  Governor  of  the  state  of  Oklahoma, 
have  hereunto  set  my  hand  and  caused  the 
official  seal  of  said  state  to  be  hereunto  af- 
fixed this  19th  day  of  March,  A.  D.  1903. 

"C.  N.  Haskell, 
"Governor  of  the  State  of  Oklahoma. 
"Attest:  Bill  Cross,  [Seal] 

"Secretary  of  the  State  of  Oklahoma." 

Thereupon  plaintiff  prayed  for  a  tem- 
porary injunction  against  C.  N.  Haskell.  Gov- 
ernor of  the  State  of  Oklahoma,  restraining 
him  from  canvassing  said  returns,  and  from 
declaring  the  result  of  said  election,  and 
from  directly  or  Indirectly  ordering  or  caus- 
ing to  be  ordered  the  county  officers  to  re- 
move their  records,  books,  etc.,  of  Grant 
county  from  Pond  Creek  to  Medford,  and  re- 
straining all  of  the  county  officials,  during 
the  pendency  of  this  suit,  from  removing 
their  offices  from  Pond  Creek  to  the  town  of 
Medford,  and  asking  that  upon  the  final 
trial  the  temporary  injunction  be  made  per- 
petual. To  this  petition  the  defendants  filed 
demurrer,  in  which  is  raised  generally  the 
question  of  the  sufficiency  of  the  averments 
contained  in  the  petition  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
propositions  raised  have  been  argued  both 
orally  and  in  brief  by  able  counsel  on  both 
sides,  and  on  June  29,  1908,  in  open  court, 
an  oral  opinion  was  rendered  sustaining  the 
demurrer  to  the  petition,  and  it  now  re- 
mains for  us  to  set  out  at  length  and  in  de- 
tail our  reasons  for  such  judgment. 

It  will  be  observed  that  the  foregoing  peti- 
tion seeks  to  restrain  the  defendants  from 
carrying  into  effect  the  apparent  result  of  the 
election  by -reason  of  an  alleged  lack  of  au- 
thority in  the  state  or  the  officials  of  Okla- 
homa to  provide  for  or  to  call  or  hold  such 
an  election  for  the  purpose  sought,  or  to 
conduct  It  in  the  manner  It  was  held.  No 
better  method  of  taking  note  of  the  proposi- 
tions raised  and  argued  presents  itself  than 
by  setting  out  at  length  the  propositions  as 
laid  down  in  plaintiff's  brief,  which  are  as 
follows:  "First:  That  the  Governor  of  the 
state  of  Oklahoma  had  no  authority  and  was 
not  authorized  to  Issue  a  proclamation  call- 
ing for  a  special  election  for  the  purpose  of 
voting  on  the  question  of  changing,  remov- 
ing, and  relocating  the  county  seat  of  Grant 
county,  (a)  The  act  of  Congress  of  March  3, 
1893,  designated  the  permanent  county  seat 
of  Grant  county,  (b)  At  the  time  of  the  is- 
suance of  the  election  proclamation  no  law 
was  in  force  to  carry  out  the  executive  man- 


date. Second:  That  the  election  held  in 
Grant  county,  Okl.,  on  the  28th  day  of  May. 
A.  D.  1908,  was  without  authority  in  law. 

(a)  It  was  held  under  an  act  the  subject  of 
which  was  not  clearly  expressed  In  its  title. 

(b)  It  was  held  under  an  act  re-enacted  and 
not  published  at  length,  (c)  It  was  held  un- 
der an  act  violating  the  constitutional  re- 
striction In  reference  to  special  legislation, 
(d)  It  was  held  under  an  act  not  In  con- 
formity with  the  constitutional  requirement 
in  reference  to  special  or  local  laws,  (e) 
It  was  not  held  In  conformity  with  the 
purpose  expressed  in  the  executive  proc- 
lamation, (f)  It  was  held  under  an  act  of 
the  Legislature  passed  for  purposes  other 
than  those  for  which  the  election  was  called. 
Third:  That  the  method,  mode,  and  manner 
of  conducting  the  county  seat  election  held 
In  Grant  county,  Okl.,  on  the  28th  day  of 
May,  1908,  was  Illegal  and  void  and  in  con- 
flict with  the  laws  of  the  state  of  Okla- 
homa and  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States."  These 
propositions  will  be  discussed  in  the  order 
set  out 

It  Is  first  contended  that  "the  act  of  Con- 
gress of  March  3,  1893,  designated  the  perma- 
nent county  seat  of  Grant  county."  Under 
this  head  counsel  calls  our  attention  to  the 
act  of  Congress  of  March  3,  1893  (27  Stat 
645,  c.  208),  opening  the  Cherokee  Outlet  to 
settlement  and  the  President's  proclamation 
Issued  thereunder,  which  contains  the  fol- 
lowing provisions:  "Whereas,  the  lands  ac- 
quired by  the  three  several  agreements  here- 
inbefore mentioned  have  been  divided  Into 
counties  by  the  Secretary  of  the  Interior,  as 
required  by  said  last-mentioned  act  of  Con- 
gress, before  the  same  shall  be  opened  to 
settlement  and  lands  have  been  reserved  for 
county  seat  purposes  to  be  entered  under 
sections  twenty-three  hundred  and  eighty- 
seven  and  twenty-three  hundred  and  eighty- 
eight  of  the  Revised  Statutes  of  the  United 
States  as  therein  required  as  follows,  to  wit: 
•   *   •   For  county  L,  the  southwest  quar- 
ter of  section  one,  and  the  southeast  quar- 
ter of  section  two,  township  twenty-five  north 
of  range  six  west  of  the  Indian  Meridian, 
excepting  four  acres  reserved  for  the  site 
of  a  courthouse  to  be  designated  by  lot  and 
block  upon  the  official  plat  of  survey  of  said 
reservation  for  county  seat  purposes  here- 
after to  be  issued  by  the  Commissioner  of 
the  General  Land  Office;  said  reservation  to 
be  additional  to  the  reservations  for  parks, 
schools  and  other  public  purposes  required  to 
be  made  by  section  22  of  the  act  of  May  2, 
1890."  28  Stat  pp.  1225,  1226.  The  county  T» 
mentioned  therein  is  now  Grant  county,  and 
the  reservation  made  is  the  land  on  which 
Pond  Creek  has  subsequently  been  built  and 
which  has  been  used  for  county  seat  pur- 
poses to  this  time.    Counsel  also  calls  our 
attention  to  the  act  of  Congress  opening  orig- 
inal Oklahoma  to  settlement  which  contains 
no  provision  for  counties  or  for  the  location 
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of  county  seats,  and  to  section  4  of  the  or- 
ganic act  of  the  territory,  passed  subsequent- 
ly thereto,  -which  provided  for  the  division 
of  the  territory  into  seven  counties  and  es- 
tablished the  county  seats  thereof,  with  the 
provision  that  "the  county  seats  located  by 
this  act  may  be  changed  in  such  manner  as 
the  territorial  Legislature  shall  provide." 
Act  May  2,  1880,  c.  182,  26  Stat  83. 

From  this  It  Is  argued  that  it  was  the 
Intention  of  Congress  to  locate  permanently 
the  county  seats  of  the  counties  in  the  Cher- 
okee Outlet,  and  that  this  intention  was 
made  manifest  by  the  fact  that,  while  a  pro- 
vision was  made  authorizing  the  change  of 
the  location  of  the  county  seats  of  original 
Oklahoma,  there  was  no  such  provision  in 
the  act  establishing  and  locating  the  county 
seats  of  the  counties  of  the  Cherokee  Outlet, 
among  which  was  Pond  Creek,  In  Grant  coun- 
ty, and  that  the  original  location  was  per- 
manent, and  not  subject  to  being  changed  ei- 
ther by  authority  of  the  territory  or  of  the 
state  formed  out  of  it   In  support  of  this 
contention  we  are  cited  to  a  number  of  de- 
cisions from  the  Supreme  Court  of  the  Unit- 
ed States  dealing  with  jurisdictional  ques- 
tions, wherein  generally  the  right  of  the  fed- 
eral government  to  legislate  exclusively  for 
interstate  commerce  and  its  control  of  nav- 
igable waters  In  and  near  the  nation  were 
drawn  into  question;  but  these  we  do  not 
believe  announce  principles  controlling  here 
or  wMch  aid  us  much.   In  addition  thereto 
we  are  cited  to  the  case  of  St  Joseph  A  Den- 
ver City  Railroad  Company  v.  Baldwin,  108 
U.  S.  426,  26  L.  Ed.  57«,  and  to  the  case  of 
Allen  et  al.  v.  Reed  et  al.,  10  Okl.  105,  60 
Pac.  782,  63  Pac.  867,  in  the  latter  of  which 
the  court  asserts  the  general  rule  covering 
the  authority  and  jurisdiction  of  Congress 
to  legislate  for  the  territories  of  the  Union 
In  the  following  language:   "The  Congress 
has  plenary  legislative  power  over  the  peo- 
ple of  the  territories  and  of  the  departments 
of  the  territorial  government    Subject  to 
the  limitations  expressly  or  by  implication 
Imposed  by  the  Constitution,  the  Congress 
has  full  and  complete  authority  over  a  ter- 
ritory, and  may  directly  legislate  for  the  gov- 
ernment thereof.    It  has  the  power  to  de- 
clare a  valid  law  of  the  territorial  Legis- 
lature void,  and  a  void  law  valid,  regardless 
of  the  fact  that  no  such  power  is  expressly 
or  impliedly  reserved  in  the  organic  act" 

The  case  of  Railroad  Company  v.  Baldwin, 
Bupra,  from  the  Supreme  Court  of  the  Unit- 
ed States,  was  one  wherein  Congress,  in  Ju- 
ly, 1866,  granted  to  the  state  of  Kansas,  for 
the  benefit  of  a  Kansas  corporation,  the  right 
of  way  over  certain  public  lands  in  that  state 
and  In  Nebraska.  Thereafter,  and  prior  to 
the  location  of  the  road,  the  defendant  in 
error  entered  a  tract  of  land,  which  was 
■ubaeqoently  crossed  In  the  construction  of 
this  railroad,  and  which  Baldwin  sued  for 
damages.  The  district  and  Supreme  Courts 
of  Nebraska  rendered  Judgment  In  his  favor, 


which  was  reversed  by  the  Supreme  Court  of 
the  United  States,  which  held  under  this 
state  of  facts  that  "where  Congress  has  con- 
ferred upon  a  railroad  corporation,  organ- 
ized under  the  laws  of  a  state,  the  right  of 
way  over  the  public  lands  of  the  United 
States  In  any  one  of  their  territories,  it  may 
be  doubted  whether  the  state  subsequently 
created  out  of  the  territory  could  prevent 
the  enjoyment  by  such  corporation  of  the 
right  conferred."  It  will  be  noted  that  from 
this  conclusion  Mr.  Chief  Justice  Waite  and 
Mr.  Justice  Miller  dissented.  But  we  be- 
lieve that  the  statement  of  the  case  is  suffi- 
cient to  show  that  the  principle  enunciated 
could  scarcely  be  held  applicable  and  control- 
ling in  the  condition  presented  by  the  facts 
In  the  case  at  bar.  The  action  on  the  part 
of  the  government  in  endowing  the  railroad 
company  with  the  right  of  way  across  lands 
owned  by  It  In  the  territory  doubtless  Induc- 
ed the  corporation  to  begin  to. construct  its 
lino  of  road,  and  when  the  state  was  or- 
ganized out  of  the  territory  across  which 
this  right  of  way  had  been  granted  we  be- 
lieve it  should  have  been  compelled  to  rec- 
ognize this  prior  right  and  "that  It  may  be 
doubted  whether  the  state  In  fact  ought  to 
be  permitted  to  refuse  to  recognize  it" 

But  can  the  condition  presented  in  that 
case  be  said  to  be  parallel  to  a  case  where 
the  government  In  the  opening  of  an  un- 
populated territory  to  settlement  and  for 
the  better  convenience  of  the  people  invited 
to  enter,  reserves  a  tract  of  land,  which  is 
now  used  as  a  county  seat  of  one  of  the  coun- 
ties created  by  it?  This  latter  was  an  act 
relating  solely  to  the  public,  and  we  cannot 
see  how  any  private  vested  rights  can  be 
predicated  upon  it  Whether  the  territorial 
Legislature  could  lawfully  pass  an  act  under 
which  the  people  could  change  the  county 
seat  established  by  such  authority  is  not  be- 
fore us.  There  is  no  doubt  of  the  authority 
of  Congress  to  legislate  for  a  territory,  nor 
that  its  power  is  plenary;  that  It  can  legis- 
late for  It  alone,  and  In  Its  entirety,  or  can 
delegate  to  a  territorial  body  the  power  of 
legislation.  Nor  do  we  doubt,  If  the  act  of 
Congress  and  the  proclamation  cited  would 
bear  the  construction  that  It  was  the  in- 
tention of  Congress  to  thus  permanently  lo- 
cate the  county  seat  of  Grant  couuty  at 
Pond  Creek,  It  would  have  been  beyond  the 
power  of  the  territorial  Legislature  to  have 
provided  any  legal  method  for  changing  it 
But  Congress,  while  possessing  the  constitu- 
tional power  to  legislate  for  territories  in 
reference  to  their  domestic  affairs,  political 
and  otherwise,  has  such  power  only  to  leg- 
islate for  the  people  residing  in  the  states 
as  is  granted  to  it  in  the  federal  Constitu- 
tion, or  such  Implied  power  as  is  necessary 
to  carry  out  the  powers  granted.  The  forma- 
tion of  counties  and  other  subdivisions  of  a 
state,  and  the  location  of  county  seats  there- 
in, and  the  regulation  by  the  people  of  these 
matters,  are  all  peculiarly  the  functions  of  a 
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state  government  They  are  not  within  the 
powers  granted  by  the  people  to  the  federal 
government,  and  the  right  to  the  exercise 
of  such  power  Is  not  necessary  to  carry  out 
any  of  the  authority  granted. 

On  June  16,  1906,  Congress  passed  what  is 
commonly  known  as  an  "enabling  act"  (Act 
June  16,  1906,  c.  3335,  34  Stat.  267),  which, 
among  other  things,  was  a  provision  for  the 
organization  of  the  state  of  Oklahoma.  It 
provided  for  the  formation  of  a  Constitution 
and  state  government,  with  the  limitation, 
material  here,  that  the  Constitution  "shall 
be  republican  in  form,  and  make  no  dis- 
tinction in  civil  or  political  rights  on  account 
of  race  or  color,  and  shall  not  be  repugnant 
to  the  Constitution  of  the  United  States  and 
the  principles  of  the  Declaration  of. Inde- 
pendence." While  the  constitutional  conven- 
tion provided  for  therein  was  in  session  and 
engaged  in  its  duty  of  framing  such  state 
government  it  divided  the  territory  compos- 
ing the  state  Into  counties.  To  restrain  such 
action  an  injunction  suit  was  brought  in  the 
district  court  of  Woods  county,  in  which  it 
was  sought  to  enjoin  the  Governor  of  the  ter- 
ritory and  the  officers  of  the  constitutional 
convention  and  others  from  issuing  or  pub- 
lishing any  proclamation  or  proceeding  in 
any  way  for  the  submission  to  the  electors 
of  the  proposed  state  of  Oklahoma  of  a  Joint 
or  a  separate  ordinance  for  the  division  of 
Woods  county.  This  suit  was  sustained  in 
the  district  court,  where  brought,  but  the 
holding  was  reversed  on  appeal.  Frantz  et 
al.  v.  Autry,  18  Okl.  561,  91  Pac.  193.  In 
reference  to  the  powers  of  the  constitutional 
convention  the  Supreme  Court  of  the  terri- 
tory said:  "The  convention  has,  and  can  ex- 
ercise, plenary  powers,  subject  to  the  limita- 
tions and  restrictions  that  the  Constitution 
shall  be  republican  in  form,  that  It  shall  not 
be  repugnant  to  the  Constitution  of  the  Unit- 
ed States  and  the  principles  of  the  Declara- 
tion of  Independence,  that  no  distinction  shall 
be  made  on  account  of  race  or  color,  and  that 
the  convention  shall  by  ordinance  irrevocable 
accept  all  the  terms  and  conditions  in  the 
enabling  act.  The  power  vested  in  the  con- 
vention to  form  a  Btate  government  clearly 
Implies  the  power  to  create  and  define  all  the 
county  within  the  limits  of  the  proposed 
state;  the  only  limitation  upon  the  conven- 
tion In  this  respect  being  that  the  Osage  In- 
dian reservation  shall  remain  a  separate 
county  until  the  lands  therein  are  allotted  in 
severalty,  and  until  changed  by  the  Legisla- 
ture of  the  state.  A  'county'  is  one  of  the 
territorial  divisions  of  the  state,  created  for 
public  and  political  purposes  connected  with 
the  administration  of  the  state  government." 

Under  the  holding  and  reasoning  of  this 
authority  we  believe  there  can  be  no  doubt 
of  the  plenary  power  of  the  constitutional 
convention  and  of  the  people  of  the  state  of 
Oklahoma  to  provide,  as  they  did  In  the 
Constitution  (section  6  of  article  17,  under 
the  title  of  "Counties"),  for  the  change,  re- 


moval, or  relocation  of  the  county  seats  by 
the  qualified  electors  residing  In  any  of  the 
counties,  and  to  provide  for  the  procedure. 
We  therefore  hold,  in  accordance  with  the 
terms  of  the  Constitution,  that  the  Govern- 
or of  the  state  of  Oklahoma  was  authorized 
to  issue  the  proclamation  mentioned,  calling 
the  special  election  Involved  herein  for  the 
purpose  of  voting  on  the  question  of  chan- 
ging, removing,  or  relocating  the  county  seat 
of  Grant  county;  for,  clearly,  If  the  conven- 
tion could  change  and  alter  county  lines  es- 
tablished in  the  territory  under  authority  of 
an  act  of  Congress,  the  power  existed  in  the 
convention  to  provide  for  a  submission  to 
the  people  of  a  county  the  question  of  where 
the  county  seat  should  be  located  even  though 
It  also  had  during  territorial  days  been  fixed 
In  a  similar  way. 

Under  the  second  subdivision  of  the  first 
paragraph  counsel  contends  that  "at  the 
time  of  the  issuance  of  the  election  proclama- 
tion no  law  was  In  force  to  carry  out  the 
executive  mandate."  It  will  be  seen  from 
the  petition  that  the  proclamation  Issued  by 
the  Governor  In  this  case,  calling  the  elec- 
tion, was  issued  on  the  19th  day  of  March, 
1908,  and  it  will  be  further  observed  that 
on  that  date  the  law  providing  for  the  calling 
of  an  election  for  the  purpose  of  changing  or 
relocating  a  county  seat  was  contained  In 
section  6  of  article  17  of  the  Constitution, 
which,  so  far  as  is  relevant  here,  is  as  fol- 
lows: "Upon  a  petition  or  petitions  In  writ- 
ing, signed  by  twenty-five  per  centum  of 
the  qualified  electors  of  the  county,  such  per 
centum  to  be  determined  by  the  total  vote  cast 
In  such  county  for  the  head  of  the  state  ticket 
In  the  next  preceding  general  election,  said 
petition  or  petitions  being  verified  by  an  affi- 
davit showing  that  the  petitioners  are  quali- 
fied electors  of  said  county  and  such  petition  or 
petitions  having  been  filed  with  the  Governor 
at  any  time  after  four  months  after  the  ad- 
mission of  the  state  into  the  Union,  the  Gov- 
ernor shall  within  thirty  days  issue  his 
proclamation  calling  an  election  to  be  held 
in  such  county  not  less  than  sixty  nor  more 
than  seventy  days  from  the  date  of  his  proc- 
lamation. Such  election  shall  be  held  under 
the  provisions  of  the  election  laws  of  the 
state,  and  upon  such  public  notice  of  such 
election  as  the  Governor  in  his  proclamation 
may  direct;  and  the  Governor  shall  cause  to 
be  placed  upon  the  tickets  to  be  voted  at 
such  election,  only  the  names  of  such  towns 
as  may,  more  than  twenty  days  prior  to  such 
election,  file  with  the  Governor  verified  peti- 
tions therefor,  as  above  mentioned,  signed 
by  not  less  than  three  hundred  qualified 
electors  of  said  county.  Upon  the  holding 
of  any  such  election  the  board  of  canvassers 
shall  certify  and  return  said  vote  to  the 
Governor,  who  shall  thereupon  at  once  de- 
clare the  result  and  cause  the  will  of  the 
electors  to  be  carried  into  effect." 

It  is  contended  that  these  provisions  of  the 
Constitution  are  not  self-executing,  by  reason 
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of  the  fact  that  It  1b  provided  that,  "upon 
the  holding  of  any  such  election,  the  board 
of  canvassers  shall  certify  and  return  said 
vote  to  the  Governor,"  without  providing  for 
any  such  board  or  the  manner  of  carrying 
out  Its  duties.  It  will  be  noted  that  the  bal- 
ance of  that  sentence  Is  as  follows:  "Who 
[the  Governor]  shall  thereupon  at  once  de- 
clare the  result  and  cause  the  will  of  the 
electors  to  be  carried  Into  effect"  It  will 
also  be  noted  that  this  same  section  contains 
the  provision  that  "such  election  shall  be 
held  under  the  provisions  of  the  election 
laws  of  the  state."  Section  2  of  the  schedule 
provides:  "All  laws  in  force  in  the  territory 
of  Oklahoma  at  the  time  of  the  admission  of 
the  state  into  the  Union,  which  are  not  re- 
pugnant to  this  Constitution,  and  which  are 
not  locally  inapplicable,  shall  be  extended  to 
and  remain  in  force  in  the  state  of  Oklahoma 
until  they  expire  by  their  own  limitation  or 
are  altered  or  repealed  by  law."  Under  the 
laws  of  the  territory  extended  in  force  is 
section  6,  c.  17,  p.  236,  of  the  Session  Laws 
of  the  territory  for  the  year  1905,  entitled 
"Elections,"  which,  referring  to  the  precinct 
election  board,  requires  It  immediately  upon 
closing  the  polls  to  proceed  to  canvass  the 
votes,  setting  out  in  detail  the  manner  and 
procedure  of  making  the  canvass,  and  of  re- 
cording the  same.  It  then  provides  (section 
8):  "On  completing  the  canvass  and  re- 
cording same  on  the  tally  sheets  and  execut- 
ing the  certificates,  all  of  the  ballots  counted 
and  one  certificate,  one  poll  book,  and  one 
tally  sheet  shall  be  securely  sealed  in  a 
stout  paper  or  muslin  envelope  or  bag,  with 
the  names  of  the  election  board  written 
across  the  seal  of  the  package.  Said  package, 
together  with  the  sealed  package  containing 
mutilated  ballots,  and  the  other  poll  book, 
tally  sheet  and  certificate  unsealed,  shall 
with  the  ballot  box  be  returned  to  the  county 
clerk  by  the  inspector  or  one  of  the  judges 
designated  by  him  within  two  days  after  the 
holding  of  such  election."  The  statutes  fur- 
ther provide  that  the  board  of  county  com- 
missioners shall  constitute  a  board  of  can- 
vassers, and  section  63,  c.  83  (section  2968), 
Wilson's  Rev.  &  Ann.  St.  Okl.  1903,  provides 
that  on  Friday  following  the  election  the 
county  clerk  and  the  commissioners  of  the 
county  shall  proceed  to  canvass  the  several 
returns  which  have  been  made  to  that  office, 
etc.  The  laws  which,  under  the  schedule, 
are  extended  to  and  are  to  remain  in  force 
in  the  state,  are  such  only  as  are  not  repug- 
nant to  the  Constitution  or  not  wholly  in- 
applicable. The  provision,  "upon  the  hold- 
ing of  any  such  election,  the  board  of  can- 
vassers shall  certify  and  return  said  vote  to 
the  Governor,  who  shall  thereupon  at  once 
declare  the  result  and  cause  the  will  of  the 
electors  to  be  carried  into  effect,"  renders 
that  portion  of  the  general  election  law 
which  constitutes  the  board  of  county  com- 
missioners a  final  canvassing  board  inappli- 
cable and  repugnant,  and  the  Governor  is 


thereby  made  to  stand  in  the  place  of  the 
county  commissioners,  and  it  is  made  the 
duty  of  the  precinct  board  of  canvassers  to 
certify  the  returns  to  the  Governor,  just  as 
it  had  previously  been  its  duty  to  certify 
and  make  return  to  the  board  of  county  com- 
missioners. 

The  point  is  made  that  the  Constitution 
cannot  be  self-executing  in  this  regard,  for 
the  reason  that  there  is  no  procedure  provid- 
ed for  under  which  the  board  of  canvassers 
referred  to  may  make  their  return.  The 
general  election  law  above  referred  to  pro- 
vided simply  that  the  records  "shall  be  re- 
turned to  the  county  clerk  by  the  inspector, 
or  one  of  the  judges  designated  by  him,  with- 
in two  days  after  the  holding  of  such  elec- 
tion." This  is  substantially  the  law  as  it  ex- 
isted prior  to  the  amendment  contained  in  the 
Laws  of  1905,  which  was  in  force  and  in  op- 
eration in  the  territory  long  prior  to  the 
adoption  of  the  Constitution.  It  was  suffi- 
cient under  which  to  hold  the  elections  of  the 
territory.  The  provision  of  the  Constitution 
required  of  the  same  officials,  or  officials  per- 
forming the  same  duties,  practically  the 
same  things,  and  we  see  no  reason  for  not 
holding  that  it  likewise  is  sufficient  to  exe- 
cute itself.  Furthermore,  when  the  time 
came  to  act  under  it  had  arrived,  Senate  Bill 
No.  234  had  been  enacted,  which  supplement- 
ed the  Constitution  In  this  regard  by  provid- 
ing definite  procedure;  and  counsel  in  their 
petition  plead  that:  "Said  election  commis- 
sioners are  about  to  return  said  certificates 
of  election  and  said  ballot  boxes  and  affi- 
davits, and  proceed  at  once  to  the  Governor 
of  the  state  of  Oklahoma,  a  N.  Haskell,  and 
deliver  said  ballots  and  said  affidavits  to  the 
said  Governor,  and  the  said  C.  N.  Haskell 
is  about  forthwith  to  canvass  said  election, 
and  is  about  to  declare  the  result  of  said 
election  in  favor  of  the  town  of  Medford," 
etc.  From  this  it  will  be  seen  that  there 
was  no  question  but  that  the  law  and  Its 
provisions  and  Intentions  were  about  to  be 
carried  out,  even  though  the  Constitution 
placed  the  specific  duty  of  making  the  ac- 
tual manual  delivery  of  such  returns  and  bal- 
lots upon  no  one;  and,  while  the  constitu- 
tional provision  is  self-executing,  it  was  en- 
tirely appropriate  for  the  Legislature  to 
make  specific  provisions  to  supplement  It,  as 
was  done  in  the  case  at  bar. 

Under  the  second  assignment  counsel 
urges:  "That  the  election  held  in  Grant  coun- 
ty, Okl.,  on  the  27th  day  of  May,  A.  D.  1908, 
was  without  authority  In  law.  (a)  It  was 
held  under  an  act  the  subject  of  which  was 
not  clearly  expressed  in  its  title."  The  peti- 
tion under  which  this  election  was  called  was 
filed  on  March  19,  1908,  and  the  proceedings 
instituted  under  section  6  of  article  17  of 
the  Constitution.  After  the  filing  of  this 
petition,  and  on  April  17,  1908,  the  Governor 
approved  Senate  Bill  No.  234,  which  was  en- 
titled "An  act  providing  for  the  appointment 
of  special  election  commissioners  to  super- 
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vise  the  holding  of  elections  In  counties 
wherein  the  question  of  a  permanent  loca- 
tion of  a  county  seat  is  to  be  submitted  to  the 
qualified  (electors  thereof;  regulating  the 
manner  and  procedure  of  holding  such  elec- 
tions; canvassing  the  returns  and  declaring 
the  result  therein;  and  declaring  an  emer- 
gency." This  was  one  of  the  acts  of  the 
first  Legislature  of  the  state  of  Oklahoma, 
intended  and  calculated  to  supplement  and 
assist  in  carrying  out  the  provisions  of  sec- 
tion 6  of  article  17  of  the  Constitution  relat- 
ing to  the  holding  of  elections  in  the  different 
counties  of  the  state  for  the  purpose  of  locat- 
ing the  permanent  county  seats  therein.  We 
are  now  called  on  to  say  that  this  act  is  un- 
constitutional by  reason  of  the  fact  that  it 
is  in  conflict  with  section  57  of  article  S  of  the 
Constitution  of  the  state  of  Oklahoma,  which 
provides  that  "every  act  of  the  Legislature 
shall  embrace  but  one  subject,  which  shall 
be  clearly  expressed  In  ItB  title."  This  brings 
us  Into  that  domain  of  the  law  where  rule, 
precedent,  and  authority  may  be  found  In 
abundance  to  support  almost  any  reasonable 
theory  which  may  be  urged.  This  uncer- 
tainty in  the  administration  of  this  branch 
of  the  law  is  inherent,  and  will  probably 
never  be  eradicated.  It  Is  due  to  the  fact 
that  there  is  no  exact  rule  by  which,  with 
unvarying  accuracy  and  exactness,  the  mean- 
ing of  language  may  be  measured,  and,  If 
there  was,  there  are  no  unvarying  men  to 
exercise  it  Mr.  Sutherland,  the  acknowl- 
edged standard  authority  on  the  subject  of 
the  construction  of  our  written  laws,  In  the 
preface  to  the  first  edition  of  his  work  on 
this  subject,  recognizes  Just  the  condition 
which  we  have  here  mentioned,  and,  speak- 
ing of  the  uncertainty  and  lack  of  well-de- 
fined lines,  says:  "The  law  for  the  construc- 
tion of  written  contracts  and  other  private 
documents  is  as  certain  and  well-defined  as 
upon  any  other  branch  of  legal  science.  This 
is  not  equally  true  of  the  law  for  the  con- 
struction of  written  laws.  They  deal  with 
subjects  of  greater  complexity.  They  are  the 
product  of  so  many  minds,  not  having  com- 
mon views,  that  incongruities  cannot  be  whol- 
ly excluded,  and  threads  of  diverse  Ideas  are 
often  interwoven;  and,  moreover,  opposing 
considerations  of  broader  range  press  for  rec- 
ognition in  their  construction.  In  many  ways 
converse  rules  overlap,  and  the  lines  of  dis- 
tinction are  faint  and  shifting."  This  fact 
accounts  to  a  great  extent  for  the  ability 
of  vigilant  counsel  to  cite  point  and  prece- 
dent to  support  any  reasonably  tenable  posi- 
tion when  a  section  of  either  statute  or  Con- 
stitution is  presented  for  construction. 

There  Is  one  rule,  however,  not  controvert- 
ed by  counsel  and  which  appears  to  be  rec- 
ognized with  absolute  universality,  and  that 
is  that,  when  an  act  of  the  Legislature  Is  as- 
sailed on  the  ground  that  it  Is  repugnant 
to  the  Constitution  of  the  state  or  nation,  It  Is 
never  stricken  down,  except  that  it  be  shown 
to  be  unconstitutional  beyond  a  reasonable 


doubt.  Mr.  Chief  Justice  Shaw,  speaking 
for  the  Supreme  Court  of  the  state  of  Mas- 
sachusetts in  the  case  of  Wellington  et  al. 
v.  Petitioners,  16  Pick.  87,  26  Am.  Dec  631, 
says:  "When  called  upon  to  pronounce  the 
invalidity  of  an  act  of  legislation  passed  with 
all  the  forms  and  solemnities  requisite  to> 
give  It  the  force  of  law,  courts  will  approach 
the  question  with  great  caution,  examine  it 
in  every  possible  aspect,  and  ponder  upon 
It  as  long  as  deliberation  and  patient  atten- 
tion can  throw  any  new  light  on  the  sub- 
ject, and  never  declare  a  statute  void  unless 
the  nullity  and  invalidity  of  the  act  are  plac- 
ed, in  their  judgment,  beyond  reasonable 
doubt."  Mr.  Chief  Justice  Peck,  speaking 
for  the  Supreme  Court  of  the  state  of  Ala- 
bama in  the  case  of  Falconer  v.  Robinson, 
46  Ala.  340,  says:  "In  considering  the  ques- 
tion of  the  constitutionality  of  an  act  of 
the  Legislature,  the  presumption  Is  in  fa- 
vor of  the  validity  of  the  act,  and  it  is  not 
to  be  declared  void  upon  a  mere  conflict  of 
Interpretation  between  the  legislative  and 
the  judicial  power.  Before  proceeding  to  annul 
by  judicial  sentence  what  has  been  enacted 
by  the  lawmaking  power,  it  should  clearly 
appear  that  the  act  cannot  be  supported  by 
any  reasonable  intendment  or  allowable  pre- 
sumption. Cooley's  Con.  Lim.  105;  People 
v.  Supervisors  of  Orange,  17  N.  T.  241.  The 
rule  is  that  In  the  exposition  of  a  statute  it 
is  the  duty  of  the  court  to  seek  to  ascertain 
and  carry  out  the  Intention  of  the  Legislature 
in  its  enactment,  and  to  give  full  effect  to 
such  Intention;  and  they  are  bound  so  to 
construe  the  statute,  if  practicable,  as  to 
give  It  force  and  validity,  rather  than  to 
avoid  it  and  render  It  nugatory.  Clarke  v. 
Rochester,  24  Barb.  (N.  Y.)  471;  Cooley,  186. 
If,  after  a  careful  examination,  there  is  a 
reasonable  doubt  in  the  mind  of  the  court. 
It  is  its  duty  to  hold  the  statute  to  be  consti- 
tutional. Cooley,  182,  and  notes  2  and  3." 
Chief  Justice  BrlckelL  of  the  same  court, 
In  the  case  of  State  ex  rel.,  etc.,  v.  Rogers 
et  al,  found  in  107  Ala.  444,  19  South.  909, 
32  L.  R.  A.  520,  says:  "The  presumption  Is 
that  the  Legislature  has  not  exceeded  its 
powers,  and,  unless  It  be  clear  that  there  has 
been  a  substantial  departure  from  the  Con- 
stitution, the  validity  of  the  legislative  act 
must  be  supported." 

On  approaching  for  consideration  the  real 
question  presented,  and  scanning  the  title  of 
the  bill  In  question  in  connection  with  its  con- 
tents, we  find  that  we  have  another  rule  well 
recognized  by  the  courts  to  assist  us,  which 
grows  out  of  a  recognition  of  the  purpose- 
and  the  reason  for  the  existence  of  the  consti- 
tutional provision  that  each  act  of  the  Legis- 
lature shall  embrace  but  one  subject,  which* 
shall  be  clearly  expressed  in  Its  title.  Mr. 
Justice  Mason,  of  the  Supreme  Court  of  Mary- 
land, in  the  case  of  Davis  v.  State,  7  Md. 
151,  61  Am.  Dec.  331,  states  the  same  as  fol- 
lows: "A  practice  had  crept  Into  our  sys- 
tem of  legislation  of  engrafting  upon  subjects 
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of  great  public  benefit  and  Importance,  for 
local  or  selfish  purposes,  foreign  and  often 
pernicious  matters,  and  rather  than  endanger 
the  main  subject,  or  for  the  purpose  of  secur- 
ing new  strength  for  It,  members  were  often 
induced  to  sanction  and  actually  vote  for 
such  provisions,  which,  if  they  were  offered 
as  independent  subjects,  would  never  have  re- 
ceived their  support  In  this  way  the  people 
of  our  state  have  been  frequently  inflicted 
with  evil  and  injurious  legislation.  Besides, 
foreign  matter  has  often  been  steathlly  In- 
corporated into  a  law,  during  the  haste  and 
confusion  always  incident  upon  the  close  of 
the  sessions  of  all  legislative  bodies,  and  it 
has  not  unfrequently  happened  that  in  this 
way  the  statute  books  have  shown  the  exist- 
ence of  enactments  that  few  of  the  members 
of  the  Legislature  knew  anything  of  before. 
To  remedy  such  and  similar  evils  was  this 
provision  Inserted  into  the  Constitution,  and 
we  think  wisely  inserted."   To  the  same  ef- 
fect speaks  the  Supreme  Court  of  Michigan, 
in  the  case  of  People  v.  Mabaney,  13  Mich. 
481,  written  by  Mr.  Justice  Cooley,  and  is  as 
follows:    "The  history  and  purpose  of  this 
constitutional  provision  are  too  well  under- 
stood to  require  any  elucidation  at  our  hands. 
The  practice  of  bringing  together  Into  one 
bill  subjects  diverse  in  their  nature  and  hav- 
ing no  necessary  connection,  with  a  view  to 
combine  in  their  favor  the  advocates  of  all, 
and  thus  secure  the  passage  of  several  meas* 
area,  no  one  of  which  could  succeed  upon  its 
own  merits,  was  one  both  corruptive  of  the 
legislator  and  dangerous  to  the  state.    It  was 
scarcely  more  so,  however,  than  another  prac- 
tice, also  intended  to  be  remedied  by  this 
provision,  by  which,  through  dextrous  man- 
agement, clauses  were  Inserted  in  bills  of 
which  tbe  titles  gave  no  intimation,  and  their 
passage  secured  through  legislative  bodies 
whose  members  were  not  generally  aware  of 
tbeir  intention  and  effect   There  was  no  de- 
sign by  this  clause  to  embarrass  legislation  by 
making  laws  unnecessarily  restrictive  in  their 
scope  and  operation,  and  thus  multiplying 
their  number;  but  the  framers  of  the  Con- 
stitution meant  to  put  an  end  to  legislation  of 
tbe  vicious  character  referred  to,  which  was 
little  less  than  a  fraud  upon  the  public,  and 
to  require  that  in  every  case  the  proposed 
measure  should  stand  upon  its  own  merits, 
and  that  the  Legislature  should  be  fairly  no- 
tified of  Its  design  when  required  to  pass  up- 
on It.    See  Board  of  Supervisors  v.  Heenan,  2 
Minn.  336  (611.  281).   But  this  purpose  is  fully 
accomplished  when  the  law  has  but  one  gen- 
eral object  which  Is  fairly  Indicated  by  its 
title.    To  require  that  every  end  and  means 
necessary  to  tbe  accomplishment  of  this  gen- 
eral object  should  be  provided  for  by  a  sep- 
arate act  relating  to  that  alone  would  not  on- 
ly be  senseless,  but  would  actually  render 
legislation  Impossible."   In  the  syllabus  of 
the  case  It  la  held:  "The  provision  of  tbe 
Constitution  (section  20,  art.  4)  that  'no  law 
shall  embrace  more  than  one  object  which 


shall  be  expressed  in  its  title,'  was  designed 
to  prevent  first  the  joining  in  the  same  bill 
of  subjects  diverse  in  their  natures  and  hav- 
ing no  necessary  connection ;  and,  second,  the 
insertion  of  clauses  in  a  bill  of  which  the  ti- 
tle gives  no  intimation."  To  the  same  ef- 
fect is  the  holding  of  the  Supreme  Court  of 
the  state  of  Kansas  in  the  case  of  Division  of 
Howard  County,  15  Kan.  194;  "The  'subject' 
to  be  contained  in  a  bill,  under  section  16, 
art  2,  of  the  Constitution,  which  provides 
that  'no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  In  lb? 
title,'  may  be  as  broad- and  comprehensive  as 
the  Legislature  may  choose  to  make  it  It 
may  include  Innumerable  minor  subjects,  pro- 
vided all  these  minor  subjects  are  capable  of 
being  so  combined  as  to  form  only  one  grand 
and  comprehensive  subject;  and,  if  the  title 
to  the  bill  containing  this  grand  and  com- 
prehensive subject  is  also  comprehensive 
enough  to  include  all  those  minor  subjects  as 
one  subject  the  bill,  and  all  parts  thereof, 
will  be  valid."  The  title  of  the  act  in  that 
case,  and  which  was  held  by  the  court  to 
state  but  one  subject  was  as  follows:  "An 
act  to  divide  the  county  of  Howard,  and  to 
erect  the  territory  thereof  into  the  counties 
of  Chautauqua  and  Elk,  to  provide  for  the 
due  organization  of  said  counties,  the  filling 
of  vacancies  in  offices,  for  the  proper  divi- 
sion of  the  property  and  indebtedness  of  How- 
ard county,  and  in  regard  to  the  taxes  and 
records  thereof." 

It  can  be  readily  understood  how  a  strict 
construction  placed  upon  this  provision  of 
the  Constitution  would  require  the  separation 
of  nearly  all  articles  and  chapters  as  they 
now  appear  in  the  Statutes  into  numbers  of 
separate  and  individual  ones,  and  this  In 
many  Instances  where  tbe  law  In  fact  related 
to  but  one  subject  This  was  recognized  In 
our  Constitution,  and  revenue  and  other  ex- 
tended comprehensive  measures  of  that  char- 
acter were  excepted  from  its  operation.  The 
courts  do  not  hold  this  separation  to  be  nec- 
essary, but  view  tbe  subject  from  a  reason- 
able standpoint,  and  generally  very  much  as 
is  Indicated  by  two  decisions  from  the  Su- 
preme Court  of  Alabama,  to  which  attention 
is  here  called.  The  Supreme  Court  of  that 
state,  In  the  case  of  Ballentyne  v.  Wlcker- 
sham,  75  Ala.  533,  in  discussing  this  proposi- 
tion held  as  follows:  "The  provision  of 
tion  2,  art.  4,  of  the  Constitution  of  this  state, 
ordaining  that  'each  law  shall  contain  but 
one  subject  which  shall  be  clearly  expressed 
in  the  title,'  Is  mandatory;  but  its  require- 
ments are  not  to  be  exactingly  enforced,  or  in 
such  manner  as  to  cripple  legislation.  Under 
this  clause  of  the  Constitution,  the  title  of  a 
bill  may  be  very  general,  and  need  not  specify 
every  clause  in  the  statute,  it  being  sufficient 
if  they  are  ail  referable  and  cognate  to  the 
subject  expressed;  and  when  the  subject  Is 
expressed  in  general  terms  everything  which  is 
necessary  to  make  a  complete  enactment  in  re- 
gard to  it  or  which  results  as  a  complement 
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of  the  thought  contained  in  the  general  ex- 
pression, is  included  In  and  authorized  by  it. 
But,  if  clauses  are  contained  in  the  act  which 
are  not  so  correlated  to  the  subject  express- 
ed in  the  title  as  to  appear  to  follow  as  a 
natural  and  legitimate  complement,  they  can- 
not stand"  And  In  the  case  of  State  ex  rel. 
Earp  et  al.  v.  McCary  et  al„  128  Ala.  139, 
30  South.  641,  speaking  through  Mr.  Justice 
Tyson,  the  court  held  as  follows:  "In  the 
application  of  this  rule  we  must  be  careful 
not  to  unduly  cripple  or  embarrass  legisla- 
tion. It  is,  therefore,  not  essential  that  the 
title  shall  define  or  disclose  the  subject  with 
precise  accuracy.  'It  is  enough  if  the  sub- 
ject be  one,  and  that  the  title  so  express  that 
subject  as  that  the  reader  will  readily  under- 
stand the  several  provisions  of  the  enactment 
as  being  embraced  in  or  referable  to  that  sub- 
ject' Boyd  v.  State,  53  Ala.  606;  Adler  v. 
State,  55  Ala.  21."  The  syllabUB  of  the  case 
is  instructive,  in  that  it  sets  forth  the  title 
of  the  act  and  the  material  portion  of  its  con- 
tents, and  is  as  follows:  "The  statute  (Acts 
1898-99,  p.  129),  entitled  'An  act  to  provide 
the  manner  of  selecting  the  police  force  of 
the  city  of  Birmingham  and  to  provide  for 
the  efficient  management  of  the  police  force 
of  said  city,'  which  declares  that  the  board  of 
commissioners  to  select  the  police  force  shall 
consist  of  seven,  Instead  of  five,  members,  as 
originally  constituted,  that  said  board  shall 
be  elected  by  the  people.  Instead  of  appointed 
by  the  Governor,  as  provided  1-n  a  former  act, 
and  which  prescribes  the  terms  of  office  of 
each  member  of  the  board,  the  time  for  their 
election,  and  the  manner  of  filling  vacancies, 
etc.,  is  not  violative  of  section  2,  art.  4,  of 
the  Constitution  of  1875,  declaring  that  'each 
law  shall  contain  but  one  subject  which  shall 
be  clearly  expressed  In  Its  title.' " 

Now,  with  these  rules  in  view,  that  no  act 
of  the  Legislature  shall  be  stricken  down  as 
unconstitutional,  except  where  plain  duty 
requires  it  and  where  it  is  shown  beyond  a 
reasonable  doubt  to  be  repugnant  to  the 
provisions  of  the  organic  law,  and  keeping 
in  mind  the  object  and  purpose  to  be  ac- 
complished by  the  provision,  which  restricts 
each  act  of  the  Legislature  to  one  subject, 
and  that  to  be  clearly  expressed  in  its  ti- 
tle, and  the  rule  as  laid  down  that  the  sub- 
ject be  one  and  the  title  so  expressed  that 
the  reader  may  readily  understand  the  sev- 
eral provisions  of  the  enactment,  to  be  prop- 
erly embraced  in,  cognate  to,  or  referable 
to  that  subject,  and  waiving  for  this  dis- 
cussion the  self-executing  character  of  the 
constitutional  provision  called  Into  operation 
by  the  election,  we  come  to  the  consideration 
of  the  title  of  the  bill  before  us  and  the  al- 
leged repugnant  provisions  to  which  our  at- 
tention is  called  in  the  brief  of  counsel. 
The  particular  portion  of  the  act  to  which 
objection  is  made  Is  found  In  section  3, 
which  reads  as  follows:  "The  following 
shall  be  substantially  the  form  for  every 
petition  filed  with  the  Governor,  asking  such 


special  election  to  be  held  as  provided  here- 
in: Provided,  that  this  section  shall  not 
apply  to  petitions  on  file  with  the  Govern- 
or on  the  date  of  the  approval  of  this  act: 
'To  the  Governor  of  the  State  of  Oklahoma : 
We,  the  undersigned  qualified  electors  of 

  county,  state  of  Oklahoma,  hereby 

petition  the  Governor  of  said  state  to  call 
an  election  to  relocate  the  county  seat  of 
said  county  under  the  provisions  of  section 
6,  art.  17,  of  the  Constitution.' "  It  will  be 
noted  that  this  section  is  merely  directory 
In  form,  for  the  purpose  of  carrying  out 
the  provisions  of  section  6,  art.  17,  of  the 
Constitution,  and  the  proviso,  "that  this 
section  shall  not  apply  to  petitions  on  file 
with  the  Governor  on  the  date  of  the  ap- 
proval of  this  act,"  Is  the  particular  por- 
tion of  the  act  which  petitioners  state  Is 
not  properly  within  the  scope  of  the  title. 

Further  objection  is  urged  to  this  section 
that  it  is  retroactive,  in  that  it  deals  with 
the  past  and  that  which  has  taken  place, 
as  well  as  the  future.  In  our  judgment  this 
portion  of  section  3  Is  not  of  the  character 
charged,  for  it  simply  excepts  from  the 
operation  of  the  directory  portion  of  the  bill 
petitions  then  on  file,  which  were  yet  to  be 
acted  on  and  made  effectual  by  the  terms 
of  the  bill  itself.  The  section  of  the  Con- 
stitution to  which  reference  Is  made,  as  we 
have  seen,  Is  self-executing — that  is,  it  is 
a  law  complete  within  Itself,  under  which 
the  election  In  this  case  could  have  been 
held;  and  a  petition  filed,  as  was  the  peti- 
tion in  the  case  at  bar,  under  its  provisions, 
was  valid  and  sufficient  under  which  to  have 
called  the  election,  without  any  aid  what- 
soever from  the  act  in  question.  If  the  pro- 
viso mentioned  had  not  been  Incorporated 
within  this  act,  or  had  the  act  Itself  not 
been  passed,  the  election  under  such  peti- 
tion could  In  due  course  have  taken  place. 
The  act  provides  in  a  directory  manner  on- 
ly so  far  as  the  petitions  are  concerned  for 
an  orderly  method  in  carrying  out  the  pro- 
visions of  the  Constitution.  The  only  sub- 
ject with  which  it  deals  is  with  special  elec- 
tions for  the  location  of  county  seats,  and 
the  clearly  related  and  cognate  matters  of 
the  appointment  of  the  necessary  officials 
and  procedure  for  holding  it,  accompanied 
by  the  provisions  for  having  the  correct  re- 
sult declared  by  the  Governor,  or,  In  event 
of  controversy,  the  Supreme  Court. 

Counsel  rely  most  strongly  upon  the  case 
of  Lindsay  v.  United  State*  Savings  &  Loan 
Company,  120  Ala.  156,  24  South.  171,  42  L. 
R.  A.  783.  This  was  a  case  In  which  the 
United  States  Savings  &  Loan  Company, 
doing  business  in  Alabama,  had  by  means 
of  premiums,  fines,  or  stock  taken,  sought 
to  increase  its  income  on  loans  made,  and 
the  Supreme  Court  had  held  In  a  previous 
case  that  this  action  on  the  part  of  the 
company  was  a  violation  of  the  usury  stat- 
ute of  that  state.  The  Legislature,  after  the 
rendition  of  this  first  opinion,  passed  an  act 
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which  provided  "that  any  premiums,  fines 
or  stock  heretofore  taken  and  hereafter  tak- 
en to  represent  premiums  for  loans  made  by 
any  building  and  loan  association  doing 
business  in  this  state,  shall  not  be  treated  as 
Interest  nor  render  such  association  amen- 
able to  the  laws  relating  thereto";  and  the 
court  held  that,  in  so  far  as  the  said  act 
related  to  premiums  heretofore  taken,  it  was 
"expository  and  void,"  and  that  the  title  of 
the  act,  to  "regulate  the  business  of  building 
and  loan  associations  in  this  state,"  would 
not  include  such  a  retrospective  provision. 
In  the  discussion  of  this  act  and  of  the  con- 
stitutional provision  here  under  considera- 
tion, and  taking  a  general  view  of  the  entire 
field,  Chief  Justice  Brickell  of  that  court 
said:  "The  Constitution  is  satisfied  if  the 
act  has  but  one  general  subject,  and  that 
is  fairly  indicated  by  the  title.  Cooley, 
Const  Llm.  172;  Ex  parte  Pollard,  40  Ala. 
98;  Ballentyne  v.  Wickersham,  75  Ala.  533; 
State  v.  Rogers,  107  Ala.  444,  19  South.  909, 
32  L.  R.  A.  520.  •  •  •  'Each  law  shall 
contain  but  one  subject'  The  unity  of  sub- 
ject Is  an  indispensable  element  of  legisla- 
tive acts;  but  it  is  not  the  only  element 
The  subject  must  be  'clearly  expressed  In 
Its  title.'  The  purpose  of  this  requisition 
is,  as  expressed  in  the  second  proposition 
of  the  exposition  of  Judge  Cooley,  'to  pre- 
vent surprise  or  fraud  upon  the  Legislature 
by  means  of  provisions  In  bill  of  which  the 
title  gives  no  Intimation,  and  which  might, 
therefore,  be  overlooked,  and  carelessly  and 
unintentionally  adopted.'  The  third  propo- 
sition must  be  deemed,  and  by  all  authority 
is  deemed,  of  equal  Importance — 'to  fairly 
apprise  the  people,  through  such  publication 
of  legislative  proceedings  as  is  usually  made, 
of  the  subjects  of  legislation  that  are  being 
considered,  in  order  that  they  may  have 
opportunity  of  being  heard  thereon,  by  pe- 
tition or  otherwise,  if  they  so  desire.*  When 
there  Is  fair  expression  of  the  subject  In  the 
title,  all  matters  reasonably  connected  with 
It,  and  all  proper  agencies,  or  Instrumentali- 
ties, or  measures,  which  will  or  may  facili- 
tate its  accomplishment  are  proper  to  be  in- 
corporated in  the  act  and,  as  usually  said, 
are  cognate  or  germane  to  the  title.  But 
as  was  said  in  Astor  v.  Railway  Co.,  113 
X.  Y.  110,  20  N.  E.  598,  2  L.  R.  A.  789,  'the 
title  must  be  such,  at  least,  as  fairly  to  sup- 
port or  give  a  clew  to  the  subject  dealt 
with  in  the  act  and,  unless  It  comes  up  to 
this  standard,  it  falls  below  the  consti- 
tutional requirement'  The  future,  and  not 
the  past  is  the  ordinary,  usual  field  and 
scope  of  the  legislation."  The  Chief  Justice 
then  says:  "The  intent  that  this  section 
shall  operate  retrospectively  Is  clearly  ex- 
pressed in  the  section  itself,  rendering  it,  as 
we  have  already  said,  an  expository  act  and 
a  usurpation  of  judicial  power.  Is  the  In- 
tent expressed  In  the  title?  Does  the  title 
fairly  indicate  that  such  is  the  operation  of 
the  section?  Does  it  fairly  suggest  or  give 


a  clew  that  such  Is  the  legislative  Inten- 
tion?" These  questions  are  answered  by  the 
court  In  the  negative. 

Upon  this  authority  counsel  for  petition- 
ers predicate  the  argument  that  the  provi- 
sion contained  in  section  3  was  also  retroac- 
tive, and,  not  being  provided  for  in  the  title 
to  the  act  In  question,  was  void.  But  as  we 
have  seen,  the  Constitution  itself  having  pro- 
vided for  the  very  petition  excepted  from 
the  operation  of  the  act  and,  as  it  is  nei- 
ther expository  nor  retroactive,  in  our  judg- 
ment it  Is  not  subject  to  the  objections  which 
were  successfully  urged  to  the  provision  in 
the  act  held  void  by  the  Supreme  Court  of 
Alabama.  The  Constitutions  of  most  of  the 
states  have  provisions  similar  to  the  one 
here  in  question.  Section  16  of  article  2  of 
the  Constitution  of  Kansas  reads:  "No  bill 
shall  contain  more  than  one  provision  which 
shall  be  clearly  expressed  in  its  title."  The 
Legislature  of  that  state  passed  an  act,  en- 
titling it  "An  act  to  provide  for  the  assess- 
ment and  collection  of  taxes."  This  act 
embraced  a  section  providing  for  a  statute 
of  limitations  In  reference  to  tax  deeds,  and 
It  was  urged  that  the  title  was  not  broad 
enough  to  Include  such  provision.  The  Su- 
preme Court  of  that  State,  speaking  in  refer- 
ence thereto,  through  Mr.  Justice  Valentine, 
in  the  case  of  Bowman  et  al.  v.  Cockrlll,  6 
Kan.  311,  said :  "The  title  of  our  tax  law  is 
as  follows:  'An  act  to  provide  for  the  as- 
sessment and*  collection  of  taxes.'  It  is. 
claimed  that  this  title  is  not  broad  enough 
to  include  a  statute  of  limitations,  and  what 
functions  It  Is  designed  to  perform.  If  It  is 
a  statute  to  aid  In  the  collection  of  taxes, 
to  enforce  their  prompt  payment  it  may  un- 
doubtedly be  Included  in  such  a  title;  and 
that  such  Is  the  design  and  object  of  all  our 
statutes  of  limitations  for  tax  deeds  no  one 
will  controvert."  The  syllabus  of  the  case 
reads  as  follows:  "A  statute  of  limitations, 
enacted  for  the  purpose  of  aiding  and  assist- 
ing in  the  collection  of  taxes,  and  for  the 
purpose  of  enforcing  their  payment,  may  be 
inserted  in  an  act  entitled  'An  act  to  provide 
for  the  assessment  and  collection  of  taxes,' 
without  contravening  the  provisions  of  sec- 
tion 16,  art.  2,  of  the  Constitution,  which 
provides  that  "no  bill  shall  contain  more 
than  one  subject  which  shall  be  clearly  ex- 
pressed in  Its  title.' " 

In  the  investigation  of  this  proposition  we 
have  examined  a  large  number  of  authori- 
ties, In  addition  to  those  to  which  we  have 
here  called  attention,  and  the  principle  and 
reason  to  be  deduced  from  all  Is,  as  la  said 
by  Mr.  Justice  Cooley  in  the  case  of  People 
v.  Mahaney,  supra,  that  the  purpose  of  the 
constitutional  provision  "is  fully  accom- 
plished when  the  law  has  but  one  general 
object,  which  is  fairly  indicated  by  its  ti- 
tle"; and  in  our  judgment  the  body  of  the 
act  and  title  in  question  meet  this  require- 
ment. Yet,  as  we  have  seen,  the  section 
of  the  Constitution  Involved  Is  self-execut- 
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ing,  and  a  petition  praying  for  the  issuance 
of  a  proclamation  thereunder  calling  a  spe- 
cial election  for  the  purpose  of  submitting 
to  the  qualified  electors  of  a  county  the  ques- 
tion of  removing  or  relocating  the  county 
seat  filed  with  the  Governor  prior  to  April 
17,  1908,  depends  in  no  particular  for  its 
force  and  validity  on  the  bill  here  In  ques- 
tion, but  upon  the  self-executing  provisions 
of  the  Constitution. 

This  brings  us  to  the  third  subdivision  of 
the  second  paragraph  embodying  plaintiffs' 
contention,  to  wit:  "That  the  election  held 
In  Grant  county,  OkL,  was  held  under  an  act 
re-enacted  and  not  published  at  length."  The 
particular  section  of  the  Constitution  with 
which  it  is  urged  it  is  in  conflict  Is  section  57 
of  article  5,  which  provides :  "No  law  shall  be 
revived,  amended,  or  the  provisions  thereof  ex- 
tended or  conferred,  by  reference  to  its  title 
only;  but  so  much  thereof  as  Is  revived,  amend- 
ed, extended,  or  conferred  shall  be  re-enacted 
and  published  at  length."  The  contention  of 
counsel  representing  the  petitioners  on  this 
proposition  is  best  elucidated  by  quoting 
Mb  statement  thereof  from  his  brief:  "The 
constitutional  provision  applies  only  to 
amendments,  which,  without  the  presence 
of  the  original  act,  are  unintelligible.  •  •  * 
That  act  would  be  wholly  inadequate  to  hold 
a  county  seat  election  without  reference  to 
the  Oklahoma  statute.  The  two  combined 
are  required  in  order  to  hold  an  election.  It 
is  the  amendment  of  the  old  statute,  without 
re-enacting  It  and  publishing  it  at  length, 
which  is  the  vice  In  the  county  seat  election 
law." 

The  act  under  question  Is  made  up  of  24 
sections;  the  provisions  thereof  being  sub- 
stantially as  follows:  Section  1.  Any  county 
In  the  state  desiring  to  hold  a  special  elec- 
tion for  the  purpose  of  selecting  a  perma- 
nent location  for  a  county  seat  shall  be  gov- 
erned by  the  general  election  laws,  when  not 
In  conflict  herewith.  Section  2  is  a  substan- 
tial copy  of  paragraph  "a"  of  section  6  of  ar- 
ticle 17  of  the  Constitution,  and  provides  for 
the  filing  with  the  Governor  of  the  state  all 
petitions  upon  which  the  proclamation  of 
election  Is  issued.  Section  3  provides  for 
the  form  of  the  petitions,  and  further  provides 
that  this  section  shall  not  apply  to  petitions 
on  file  with  the  Governor  at  the  date  of  the 
approval  of  this  act  Section  4  provides  for 
the  holding  of  such  election  upon  such  pub- 
lic notice  as  the  Governor,  In  his  proclama- 
tion, may  direct,  and  sets  out  the  method 
whereby  cities,  towns,  or  places  competing 
for  the  county  seat  may  have  their  names 
placed  upon  the  official  ballot.  Section  5 
provides  for  the  form  of  the  petition  In  such 
case,  and  again  exempts  from  Its  operation 
petitions  on  file  with  the  Governor  at  the 
date  of  Its  approval.  Section  6  provides  for 
the  creation  of  an  election  board  and  fixes 
its  duties,  "as  provided  by  law  for  county 
election  boards,  when  not  dn  conflict  here- 
with."  Section  7  provides  that  such  special 


election  board  shall  furnish  each  voting  pre- 
cinct with  two  ballot  boxes,  and  further  pro- 
vides that  such  hoard  shall  attend  to  the 
printing  and  furnishing  of  ballots.  Section 
8  provides  that  the  Governor  shall  select  and 
commission  a  special  election  commissioner 
for  each  voting  precinct  or  place  In  the  coun- 
ty, and  sets  out  the  oath  of  such  commis- 
sioner. Section  9  provides  for  the  qualifica- 
tions of  such  special  election  commissioner. 
Section  10  provides  for  the  assignment  of 
each  commissioner  to  a  particular  voting 
precinct,  and  provides  that  he  "shall  perform 
the  duties  of  an  Inspector  of  election  in  such 
precinct  or  voting  place  so  assigned,  as  pro- 
vided by  the  general  election  laws  when  not 
in  conflict  with  the  provisions  of  this  act," 
and  sets  out  his  duties  further,  In  requiring 
his  attendance  at  the  county  seat  prior  to 
the  election,  and  making  it  his  duty  to  re- 
ceive from  the  special  election  board,  before 
provided  for,  the  ballots,  ballot  boxes,  and 
other  election  paraphernalia,  and  to  have 
them  at  the  precinct  on  election  day,. and 
further  providing  for  the  procedure  In  the 
event  of  his  failure.   Section  11  provides  for 
the  duties  of  the  special  election  board  in 
seeing  that  each  precinct  or  voting  place  la 
supplied  with  books,  etc.,  and  placing  upon 
It  the  duty  of  selecting  the  judges  and  clerks, 
which  Judges  and  clerks,  It  is  provided,  are 
to  receive  the  fees  received  for  like  services 
In  any  general  election.   Section  12  provides 
the  procedure  of  voting.   Section  13  provides 
that  "the  precinct  board  of  canvassers  shall 
canvass  the  vote,  make  and  certify  said  re- 
turns to  the  Governor,  who  shall  canvass  all 
such  elections  held  as  provided  Jberein," 
which  with  that  which  follows  In  the  section 
is  virtually  a  copy  of  paragraph  "b"  of  sec- 
tion 6  of  article  17  of  the  Constitution,  and 
relates  generally  to  the  law  prevailing  in  ref- 
erence to  elections  for  the  locating  of  county 
seats  named  in  the  Constitution.   Section  14 
provides  that  "If  a  majority  of  all  the  votes 
cast  In  the  county  at  such  special  election, 
shall  be  In  favor  of  any  city,  town  or  place 
then  such  city,  town  or  place  shall  thereafter 
be  the  county  seat"  This,  together  with  the 
balance  of  the  section,  is  a  literal  copy  of 
the  balance  of  paragraph  "b"  of  section  6  of 
article  17  of  the  Constitution.    Section  15 
provides  for  the  conveyance,  by  the  special 
election  commissioner,  of  the  ballot  boxes, 
returns,  and  other  election  paraphernalia  to> 
the  county  clerk,  where  they  select  one  of* 
their  number  to  convey  to  the  office  of  the 
Governor  of  the  state  all  of  the  boxes,  cer- 
tificates, and  returns,  and  providing  for  prop- 
er receipts  therefor.   Sections  16  and  17  pro- 
vide for  the  Jurisdiction  of  the  Supreme 
Court  over  all  controversies  which  may 
arise  under  the  provisions  of  the  act  Seo- 
tion  18  provides  for  the  payment  by  th^ 
county,  of  the  special  election  commissioners. 
Section  19  provides  that  any  city,  town,  ox 
place,  being  the  candidate  for  the  permanexM 
location  of  any  county  seat  of  any  such  elect- 
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tion,  may  appoint  and  designate  one  qualified 
elector  or  voter  of  such  place  to  act  as  chal- 
lenger, and  provides  for  the  appointment  of 
poll  boot  holders  and  watchers  to  attend  up- 
on the  election,  and  also  provides  for  the 
punishment  for  a  denial  to  these  parties  of 
the  rights  granted  thereunder.  Sections  20, 
21,  and  22  provide  for  punishment  of  parties 
violating  the  law  in  reference  to  the  holding 
of  said  election.  Section  23  provides  for 
the  repeal  of  all  acts  in  conflict,  and  section 
24  declares  an  emergency. 

From  the  abstract  of  the  different  sections 
which  we  have  made  of  the  act  In  question 
it  will  be  readdly  seen  that  the  same  nowhere 
appears  to  be  an  amendment  of  any  previous 
law.  Of  course,  the' provision  of  the  Consti- 
tution tinder  consideration  does  not  abolish 
nor  in  any  way  affect  the  rule  under  which 
former  statutes  are  repealed  by  implication, 
and  the  act  in  question  nowhere  attempts  to 
repeal  any  of  the  Oklahoma  laws,  except 
conflicting  provisions  of  the  county  seat  elec- 
tion statute,  and  this  was  accomplished  be- 
fore It  by  the  Constitution.  It  is  neither  an 
amendatory  nor.  a  repealing  act,  as  it  relates 
to  any  of  the  general  election  laws  Invoked 
to  carry  it  out.  It  leaves  every  election  law 
of  Oklahoma  the  same  as  it  would  have  been, 
had  this  act  not  been  passed,  except  those 
relating  to  the  holding  of  elections  for  the 
location  of  a  county  seat  The  original  pro- 
visions of  the  act  bearing  in  any  particular 
upon  the  existing  election  laws  of  the  state 
relate  solely,  and  become  effectual  only,  when 
the  terms  of  the  act  are  called  into  use  to 
hold  such  special  elections;  but  the  laws 
invoked  remain  the  same  as  they  were.  The 
Constitution  itself  provided  that  "such  elec- 
tion shall  be  held  under  the  provisions  of 
the  election  laws  of  the  state";  and  this 
let,  having  by  Its  terms  created  certain 
boards,  and  having  fixed  and  prescribed  by 
original  provisions  certain  of  their  duties, 
tben.  In  keeping  with  the  terms  of  the  consti- 
tutional provision,  placed  upon  them  the  du- 
ty of  filling  their  respective  offices  and  hold- 
fc?  the  election  provided  for,  in  accordance 
*:th  the  election  laws  of  the  state.  This 
fcong  of  their  duties  and  establishing  the  pro- 
cedure under  which  they  were  to  act  Is  ar- 
med to  be  conferring  upon  them,  by  reference 
t>>  the  title  of  the  laws  only,  the  provisions 
oi  previous  acts  or  laws,  without  re-enacting 
»ad  publishing  them  at  length;  and  hence 
tte  act  it  is  urged  rendered  Invalid,  owing  to 
3x»  limitation  mentioned  in  the  Constitution. 

Our  attention  is  called  to  a  number  of  au- 
thorities -wherein  statutes  extended  herd 
'aw  and  other  similar  provisions  over 'other 
actions  of  the  territory  than  that  to  which 
tie  original  act  applied;  this  extension  be- 
•*ar  attempted  by  a  mere  reference  to  the 
;?eviouB  act,  or  to  the  title  of  It.  These 
*«es.  in  our  Judgment,  will  not  aid  us  to 
say  extent  In  coming  to  a  correct  solution 
'•!  the  question  here,  for  the  reason  tbat  no 
*Br±  proposition  is  before  us.  A  brief  re- 
ft? P. — 23 


view  of  the  leading  authorities  of  that  kind 
.cited  by  counsel  will,  however,  perhaps  best 
elucidate  our  view. 

The  case  of  Stewart  v.  Court  of  County 
Commissioners,  82  Ala.  209,  2  South.  270, 
was  one  wherein  an  act  passed  by  the  Legis- 
lature of  Alabama  February  23,  1883  (Acts 
1882-83,  pp.  616-318),  was  before  the  court 
for  consideration,  the  title  to  which  read  as 
follows:  "An  act  to  empower  the  court  of 
county  commissioners  of  Hale  county  to  ex- 
tend the  limits  of  the  Canebrake  agricultural 
district  in  said  county,  or  to  establish  new 
and  separate  agricultural  districts  in  said 
county,  upon  petition  of  a  majority  of  the 
landowners  in  any  beat  or  district  to  be  af- 
fected thereby."  The  fourth  section  of  the 
act  provided:  "That  the  act  entitled  'An  act 
to  establish  the  Canebrake  agricultural  dis- 
trict,* approved  February  20,  1866,  as  amend- 
ed January  2,  1874,  and  all  laws  in  reference 
thereto,  shall  be  in  full  force  over  and  upon 
all  districts  established  under  this  act,  or 
that  may  be  by  said  court  Included  in  said 
Canebrake  agricultural  district,  as  though 
Incorporated  in  this  act"  Mr.  Justice  Somer- 
ville,  who  wrote  the  opinion  of  the  court, 
after  reciting  the  section  of  the  Constitution 
of  that  state  which  provided,  as  does  ours, 
"that  no  law  shall  be  revived,  amended,  or 
the  provisions  thereof  extended  or  confer- 
red by  reference  to  Its  title  only,  but  so 
much  thereof  as  is  revived,  amended,  ex- 
tended, or  conferred,  shall  be  re-enacted  and 
published  at  length,"  said:  "That  the  act  of 
February  23,  1883,  under  consideration,  is 
violative  of  this  provision  of  the  Constitu- 
tion, is  almost  too  plain  for  argument  It 
very  clearly  attempts  to  extend  an  existing 
law  by  reference  to  its  title  only.  We  leave 
out  of  view  any  question  as  to  delegating 
the  power  to  establish  new  districts,  or  to 
extend  the  limits  of  existing  ones,  upon  the 
court  of  county  commissioners.  Our  prop- 
osition is  tbat  section  4  of  the  act  now  under 
discussion  seeks  to  extend  the  provisions  of 
the  act  entitled  an  act  to  establish  the  Cane- 
brake agricultural  district  approved  Febru- 
ary 20,  1866,'  and  other  laws  amendatory 
thereof,  over  the  territory  of  all  new  districts 
which'  may  be  designated  by  the  court  of 
county  commissioners  under  the  authority 
given  them  by  this  law,  by  reference  only 
to  the  title  of  the  acts  sought  to  be  extended. 
These  acts  are  not  're-enacted  and  published 
at  length,'  nor  any  part  or  section  of  them. 
They  are  yet  declared  to  be  as  operative  'as 
though  incorporated  in  this  act' — meaning  the 
act  of  February  23,  1883  (Acts  1882-83,  pp. 
616-618).  The  attempt  is  plainly  to  extend 
the  provisions  of  the  act  over  additional  ter- 
ritory at  the  option  of  the  court  of  county 
commissioners,  and,  we  repeat,  there  is  no 
reference  to  the  contents  of  the  act,  other- 
wise than  to  Its  title  only.  This,  under  the 
clause  of  the  Constitution  above  quoted,  was 
Insufficient" 
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To  the  same  effect,  In  a  later  case,  is  the 
holding  of  the  same  court  In  the  case  of  Bay. 
Shell  Road  Company  v.  O'Donnell,  87  Ala. 
876,  6  South.  119,  wherein  there  was  under 
consideration  an  act  of  the  Legislature  the 
material  provisions  of  which  will  be  observ- 
ed in  the  following  portion  of  the  opinion, 
written  by  Justice  McClellan,  in  which  he 
said:  "By  section  2  of  an  act  'for  the  pro- 
tection of  life  and  property  upon  the  Bay 
shell  road,'  approved  February  17,  1885,  it 
is  provided  'that  it  shall  be  unlawful  for  any 
person  to  allow  any  loose  animal  belonging 
to  them  to  run  at  large  upon  said  Bay  shell 
road,  and  any  animal  found  running  at  large 
on  said  road  may  be,  by  any  officer  or  em- 
ploye of  said  Bay  Shell  Road  Company,  taken 
up  and  estrayed  in  the  manner  as  is  provid- 
ed by  article  1,  chapter  6,  title  13,  part  1, 
of  the  Code  of  Alabama.'  Acts  1884-85,  pp. 
392,  393."  After  reciting  the  section  of  the 
Constitution  referred  to,  the  learned  justice 
says:  "By  the  act  we  are  considering  the  es- 
tray  law  of  this  state  is  amended  so  as  to 
embrace  the  Bay  shell  road,  in  addition  to 
residences  and  plantations;  Its  provisions  are 
extended  to  said  road,  and  the  rights  and 
powers  which  it  gives  to  owners  of  residences 
and  plantations  are  conferred  upon  the  Bay 
Shell  Road  Company;  and  all  this  is  attempt- 
ed to  be  done  by  even  less  than  a  reference 
to  its  title,  and  without  any  pretense  of  re- 
enacting  the  law,  all  of  the  provisions  of 
which  are  thus  amended,  extended,  and  con- 
ferred, or  of  publishing  at  length.  The  pur- 
pose of  this  constitutional  requirement  was  to 
have  each  bill  considered  by  the  General  As- 
sembly in  and  of  Itself  present  the  full  scope, 
operation,  and  effect  of  the  proposed  law, 
so  that  members  might  know  and  intelligent- 
ly consider  the  details  of  every  measure,  and 
vote  neither  aye  nor  nay  'in  blind  Ignorance 
of  its  provisions  or  even  in  trusting  confi- 
dence to  the  representations  of  others.' " 

A  number  of  other  cases  of  similar  import 
are  presented  to  us;  but  to  our  minds  those 
cited,  and  from  which  we  have  quoted,  show 
their  lack  of  applicability  to  determine  the 
proposition  Involved  in  this  case.  This  dis- 
tinction we  will  endeavor  to  draw  more  clear- 
ly as  we  proceed. 

A  number  of  states  have  provisions  in  their 
Constitutions  similar  to  the  one  in  question, 
and  the  direct  proposition  here  Involved  has 
been  decided  many  times;  but,  before  enter- 
ing into  an  investigation  of  the  cases  pre- 
senting concrete  instances  wherein  this  rule 
has  been  Invoked  and  applied,  we  Invite  at- 
tention to  the  declaration  of  the  Supreme 
Court  of  Michigan,  speaking  through  Mr. 
Justice  Cooley,  In  the  case  of  People  v.  Ma- 
haney,  supra,  where  in  it  declares  the  pur- 
poses, scope,  and  limitations  sought  to  be 
established  by  this  provision  to  be  as  follows: 
"It  is  next  objected  that  the  law  is  invalid 
because  in  conflict  with  section  25  of  article 
4  of  the  Constitution,  which  provides  that 
•ne  law  shall  be  revised,  altered,  or  amended 


by  reference  to  its  title  only;  but  the  act 
revised,  and  the  section  or  sections  of  the 
act  altered  or  amended,  shall  be  re-enacted 
and  published  at  length.'  The.  act  before 
us  does  not  assume  in  terms  to  revise,  alter, 
or  amend  any  prior  act,  or  section  of  an  act; 
but  by  various  transfers  of  duties  it  has  an 
amendatory  effect  by  Implication,  and  by  Its 
last  section  it  repeals  all  Inconsistent  acts. 
We  are  unable  to  see  how  this  conflicts  with 
the  provision  referred  to.  If,  whenever  a 
new  statute  is  passed,  it  is  necessary  that 
all  prior  statutes,  modified  by  it  by  Implica- 
tion, should  be  re-enacted  and  published  at 
length  as  modified,  then  a  large  portion  of 
the  whole  code  of  laws  of  the  state  would 
require  to  be  republished  at  every  session, 
and  parts  of  It  several  times  over,  until, 
from  mere  immensity  of  material,  it  would 
be  Impossible  to  tell  what  the  law  was.  If, 
because  an  act  establishing  a  police  govern- 
ment modifies  the  powers  and  duties  of  sher- 
iffs, constables,  water  and  sewer  commission- 
ers, marshals,  mayors,  and  justices,  and  Im- 
poses new  duties  upon  the  executive  and  the 
citizen,  it  has  thereby  become  necessary  to 
re-enact  and  republish  the  various  laws  re- 
lating to  them  all  as  now  modified,  we  shall 
find,  before  the  act  is  completed,  that  it  not 
only  embraces  a  large  portion  of  the  general 
laws  of  the  state,  but  also  that  it  has  be- 
come obnoxious  to  the  other  provisions  re- 
ferred to,  because  embracing  a  large  num- 
ber of  objects,  only  one  of  which  can  be 
covered  by  its  title.  This  constitutional  pro- 
vision must  receive  a  reasonable  construction, 
with  a  view  to  give  it  effect  The  mischief 
designed  to  be  remedied  was  the  enactment 
of  amendatory  statutes  in  terms  so  blind 
that  legislators  themselves  were  sometimes 
deceived  in  regard  to  their  effect,  and  the 
public,  from  the  difficulty  in  making  the  nec- 
essary examination  and  'comparison,  failed 
to  become  apprised  of  the  changes  made  in 
the  laws.  An  amendatory  act  which  purport- 
ed only  to  insert  certain  words,  or  to  substi- 
tute one  phrase  for  another  In  an  act  or  sec- 
tion which  was  only  referred  to,  but  not 
republished,  was  well  calculated  to  mis- 
lead the  careless  as  to  its  effect,  and  was, 
perhaps,  sometimes  drawn  in  that  form  for 
that  express  purpose.  Endless  confusion  was 
thus  Introduced  into  the  law,  and  the  Con- 
stitution wisely  prohibited  such  legislation. 
But  an  act  complete  In  Itself  is  not  within 
the  mischief  designed  to  be  remedied  by  this 
provision,  and  cannot  be  held  to  be  prohibit- 
ed by  it  without  violating  its  plain  intent." 

The  syllabus  to  this  case  reads  as  follows: 
"A  law  which  does  not  assume,  In  terms, 
to  revise,  alter,  or  amend  any  prior  act,  or 
section  of  an  act  but  by  various  transfers 
of  duties  has  an  amendatory  effect  by  im- 
plication, although  It  expressly  repeals  all 
inconsistent  acts,  does  not  conflict  with  sec- 
tion 25  of  article  4  of  the  Constitution." 

Chief  Justice  Brickell  of  the  Supreme 
Court  of  Alabama,  having  under  eonsldera- 
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tion  this  identical  section  of  the  Constitu- 
tion of  that  state  in  the  case  of  State  ex  rel„ 
etc.,  v.  Rogers  et  al.,  107  Ala.  444,  19  South. 
909,  32  L.  R.  A  520,  and  speaking  further  to 
the  same  point  after  quoting  from  People 
v.  Mahaney,  supra,  to  a  portion  of  which 
we  have  called  attention,  quoted  from  the 
case  of  Ex  parte  Pollard,  40  Ala.  98,  wherein 
the  Supreme  Court  of  that  state,  dealing  with 
this  same  question,  said :  "  'It  was  never 
intended  by  the  Constitution  that  every  law 
which  would  affect  some  previous  statute  of 
variant  provisions  on  the  same  subject 
would  set  out  the  statute  or  statutes  so  affect- 
ed at  full  length.  If  this  were  so,  It  would 
be  impossible  to  legislate.  The  constitution- 
al provision  reaches  those  cases  where  the 
act  is  strictly  amendatory  or  revisory  in  its 
character.  Its  prohibition  is  directed  against 
tbe  practice  of  amending  or  revising  laws 
by  additions,  or  other  alterations,  which 
without  the  presence  of  the  original  act  are 
usually  unintelligible.  If  a  law  is  in  Itself 
complete  and  intelligible,  and  original  in 
form,  it  does  not  fall  within  the  meaning  and 
spirit  of  the  Constitution.'  All  tbe  purposes 
of  the  present  act  could  doubtless  have  been 
accomplished  by  an  act  strictly  and  In  form 
amendatory — by  setting  out  the  existing  stat- 
utes, amending  and  re-enacting  tbem ;  but  it  is 
obvious  the  amendatory  act  would  have  been 
cumbersome,  and  not  more  Intelligible  than 
la  the  present  act.  Whether  an  amendatory 
act  or  an  original  act  should  be  employed 
was  matter  of  legislative  judgment  and 
discretion,  which  the  courts  cannot  control. 
In  People  v.  Banks,  67  N.  Y.  575,  it  is  said: 
'It  Is  not  necessary,  in  order  to  avoid  a  con- 
flict with  this  article  of  the  Constitution,  to 
re-enact  general  laws  whenever  it  Is  neces- 
sary to  resort  to  them  to  carry  into  effect  a 
special  statute.  Such  cases  are  not  within 
the  letter  or  spirit  of  the  Constitution,  or  the 
mischief  Intended  to  be  remedied.  By  such 
a  reference  the  general  statute  Is  not  incor- 
porated into  or  made  a  part  of  the  special 
statute.  The  right  is  given,  the  duty  declar- 
ed, or  burden  Imposed  by  the  special  statute ; 
but  the  enforcement  of  the  right  or  duty  and 
the  final  imposition  of  the  burden  are  di- 
rected to  be  in  tbe  form  and  by  the  procedure 
given  by  the  other  and  general  laws  of  the 
state.  Reference  Is  made  to  such  laws,  not 
to  affect  or  qualify  the  substance  of  the  leg- 
islation, or  vary  the  terms  of  the  act,  but 
merely  for  the  formal  execution  of  the  law. 
Tbe  evil  In  view  in  adopting  this  provision 
of  the  Constitution  was  the  incorporating  in- 
to the  acts  of  the  Legislature,  by  reference 
to  other  statutes,  of  clauses  and  provisions 
of  which  the  legislators  might  be  ignorant, 
and  which  affecting  public  or  private  inter- 
ests in  a  manner  and  to  an  extent  not  dis- 
closed upon  the  face  of  the  act,  a  bill  might 
become  a  law,  which  would  not  receive  the 
sanction  of  the  Legislature  if  fully  under- 
stood.' "  The  syllabus  of  the  case  elucidates 
the  point  involved  and  shows  the  relation  of 


the  decision  to  the  case  st  bar,  and  is  as 
follows:  "Act  Dec.  17,  1894  (Acts  1894-95,  p. 
186),  relieving  the  judge  of  probate  from 
official  connection  with  the  board  of  revenue 
of  a  certain  county,  and  devolving  on  a 
chairman,  selected  by  the  board,  and  the 
clerk  of  the  circuit  court,  the  duties  perform- 
ed by  such  judge,  is  not  invalid  for  the  rea- 
son that  it  does  not  set  out  the  original  act 
creating  boards  of  revenue  so  amended,  as 
directed  in  Const.  1875,  art.  4,  f  2,  provid- 
ing that  no  law  shall  be  amended  by  refer- 
ence in  its  title  only,  but  so  much  thereof  as 
amended  as  shall  be  enacted  and  published  at 
length ;  the  constitutional  provision  applying 
only  to  amendments  which,  without  the  pres- 
ence of  the  original  act,  are  unintelligible." 

Other  authorities  to  the  same  end,  with 
substantially  the  same  conclusion,  are  as  fol- 
lows :  Ex  parte  Thomas,  113  Ala.  1,  21  South. 
369;  Birmingham  Union  Railway  Company 
v.  Elyton  Land  Company,  114  Ala.  70,  21 
South.  314;  Watklns  v.  Eureka  Springs,  49 
Ark.  131,  4  S.  W.  384;  Cobb  et  al.  v.  Vary, 
120  Ala.  263,  24  South.  442;  Phoenix  As- 
surance Company  v.  Fire  Department,  117 
Ala.  631,  23  South.  843,  42  L.  R.  A.  468;  St. 
Louis  &  San  Francisco  Railroad  Company  v. 
Southwestern  Telephone  &  Telegraph  Com- 
pany, 121  Fed.  276,  58  C.  C.  A.  198:  City 
Council  of  Montgomery  v.  Blrdsong,  126  Ala. 
632,  28  South.  522;  Beason  et  al.  v.  Shaw, 
148  Ala.  544,  42  South.  611.  Brief  excerpts, 
which  are  self-explanatory,  taken  from  these 
different  cases,  will  elucidate  the  force  giv- 
en by  the  courts  to  this  section  of  the  Con- 
stitution, and  in  our  judgment  best  make 
manifest  that  the  act  in  question  is  not  vio- 
lative of  its  terms  or  spirit: 

In  the  case  of  Ex  parte  Thomas,  supra, 
the  court  says:  "This  clause  of  the  Constitu- 
tion has  been  the  matter  of  frequent  Inter- 
pretation and  construction.  The  exposition 
of  the  evil  In  legislation  It  was  intended  to 
prevent,  made  by  Judge  Cooley,  has  been 
generally,  If  not  universally,  accepted:  The 
mischief  designed  to  be  remedied  was  the 
enactment  of  amendatory  statutes  in  terms 
so  blind  that  legislators  themselves  were 
sometimes  deceived  In  regard  to  their  effects, 
and  the  public,  from  the  difficulty  of  making 
the  necessary  examination  and  comparison, 
failed  to  become  apprised  of  the  changes 
made  in  the  laws.  An  amendatory  act  which 
purported  only  to  insert  certain  words,  or 
to  substitute  one  phrase  for  another,  in  an 
act  or  section  which  was  only  referred  to, 
but  not  published,  was  well  calculated  to 
mislead  the  careless  as  to  its  effect,  and  was, 
perhaps,  sometimes  drawn  In  that  form  for 
the  express  purpose.  Endless  confusion  was 
thus  Introduced  into  the  law,  and  the  Con- 
stitution wisely  prohibited  such  legislation.' 
Cooley,  Const.  Lim.  181 ;  People  v.  Mahaney, 
13  Mich.  497." 

In  the  case  of  Birmingham  Union  Railway 
Company  v.  Elyton  Land  Company,  supra, 
the  court  says:  "Street  railroad  companies, 
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organized  and  Incorporated  nnder  the  laws 
of  Alabama,  may  acquire  by  gift,  purchase,  or 
condemnation  real  estate  In  this  state,  for 
the  right  of  way  of  street  railroads,  a  strip, 
tract,  or  parcel  of  land,  not  exceeding  30  feet 
In  width,  for  the  right  of  way  for  said  street 
railroads,  and  said  street  railroad  companies 
shall  have  the  right  to  condemn  and  take  pos- 
session of  Bald  land,  on  payment  to  the  owner 
thereof  of  a  Just  compensation,  in  the  same 
manner  as  now  provided  by  law  for  taking 
private  property  for  railroads  and  other  pub- 
lic uses,  In  article  2,  c.  17,  tit  2,  p.  3,  of  the 
Code  of  1886,  Acts  1886-87,  p.  122."  The 
syllabus  of  the  case  is  as  follows:  "The 
act  approved  December  10,  1886  (Acts  1886- 
87,  p.  122),  providing  that  street  railroad 
companies  may  condemn  rights  of  way  and 
take  possession  thereof  on  paying  a  Just 
compensation,  'in  the  same  manner  as  now 
provided  by  law  for  taking  private  property 
for  railroad  and  other  public  uses  in  article 
2,  chapter  17,  title  2,  part  8,  of  the  Code,'  does 
not  violate  article  4,  §  2,  of  the  Constitution 
of  1875  which  ordains  that  'no  law  shall  be 
revived,  amended,  or  the  provisions  thereof 
extended  or  conferred  by  reference  -to  Its 
title  only;  but  so  much  thereof  as  Is  re- 
vived, amended,  extended  or  conferred  shall 
be  re-enacted  and  published  at  length';  the 
extension  or  conferring  of  said  code  provi- 
sions by  the  statute  not  coming  within  the 
meaning  of  the  constitutional  provision, 
which  applies  only  to  amendments  which, 
without  the  presence  of  the  original  act,  are 
unintelligible." 

In  the  case  of  Wat  kins  v.  Eureka  Springs, 
supra,  the  Supreme  Court  of  Arkansas  says : 
"Section  2  of  the  act  of  February  27,  1875 
(Laws  1874-75,  p.  189),  for  calling  in  the 
outstanding  warrants  of  counties,  cities,  and 
towns  (Mansf.  Dig.  §f  1150-1153),  merely 
adopts  for  cities  and  towns  the  method  of 
procedure  provided  for  counties  in  like  cases, 
and  does  not  thereby  violate  section  23,  art 
5,  of  the  Constitution,  which  declares  that 
'no  law  shall  be  revived,  amended,  or  the 
provisions  thereof  extended  or  conferred,  by 
reference  to  its  title  only;  but  so  much 
thereof  as  Is  revived,  amended,  extended  or 
conferred,  shall  be  re-enacted  and  published 
at  length.'  But  this  provision  of  the  Con- 
stitution is  violated  by  section  4  of  the  act 
referred  to,  which  undertakes  by  a  general 
reference  to  extend  the  positive  provisions  of 
law  applicable  to  calling  in  the  warrants  of 
counties  to  a  like  proceeding  by  cities  and 
towns." 

In  the  case  of  Cobb  et  al.  v.  Vary,  supra, 
the  court  In  the  syllabus  holds:  "An  act 
of  the  Legislature,  which  is  In  form  orig- 
inal, and  is  In  itself  intelligible  and  com- 
plete, and  does  not  either  in  its  title  or  In 
its  body,  appear  to  be  revisory  or  amenda- 
tory of  any  existing  law,  is  not  within  the 
inhibition  of  the  Constitution  that  'no  law 
shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred  by  reference 


to  the  title  only,'  etc.  (Const  1875,  art  4,  f  2) ; 
and  this  Is  true  where  such  act  seeks  to  ef- 
fectuate the  rights  conferred,  by  referring 
to  certain  sections  of  the  Code  as  furnishing 
means  necessary  for  their  enforcement"  In 
the  discussion  of  the  case,  Mr.  Justice  Har- 
alson, speaking  for  the  court,  says:  "The 
purchasers  under  this  act  are  authorized 
to  take  possession  of  lands  described  in 
their  respective  deeds,  when  the  same  are 
not  held  adversely,  and  are  authorized  to 
bring  suits  to  recover  such  lands  when 
held  adversely.  In  cases  of  litigation  to  re- 
cover or  defend  possession  'acquired  under 
such  deeds,  the  parties  to  such  suits  shall 
have  all  the  rights  and  rest  under  all  the 
disabilities  given  and  imposed  by  sections 
697,  600,  601,  602,  603  of  the  Code  of  Ala- 
bama of  1886."  This  act  was  held  not  to  be 
repugnant  to  the  provisions  of  the  Const^ 
tutlon  under  discussion. 

In  the  case  of  Phoenix  Assurance  Com- 
pany v.  Fire  Department  supra,  the  ceurt 
in  the  syllabus  holds :   "The  statute  approv- 
ed February  26,  1872,  entitled  'An  act  to 
extend  to  the  fire  companies  in  the  city  of 
Montgomery  the  benefit  of  an  act  to  raise  a 
fund  for  the  benefit  of  the  fire  companies  In 
the  city  of  Mobile,  approved  March  1,  187C 
(Acts  1871-72,  p.  390),  by  the  provisions  of 
which  there  was  an  extension  to  the  Are 
companies  or  fire  department  of  the  city  of 
Montgomery  all  the  rights  and  privileges, 
of  all  the  duties,  and  of  all  the  remedies, 
which  by  the  act  referred  to  were  conferred, 
upon  or  enjoyed  by  the  fire  companies  of  the 
city  of  Mobile,  Is  not  violative  of  section  2 
of  article  4  of  the  Constitution  of  1868,  then 
in  force,  which  provided  that  *no  law  shall 
be  revised  or  amended,  unless  the  act  con- 
tain the  entire  act  revised,  or  the  section 
or  sections  so  amended';  said  statute  not 
being  an  amendment  or  revision  of  the  for- 
mer statute,   but  belonging   to  the  class 
of  statutes,  known  as  'reference  statutes, • 
which  refer  to,  and  by  the  reference  adopt 
wholly  or  partially,  pre-existing  statutes, 
and  which,  under  the  Constitution  of  18G8, 
were  valid."    In  the  discussion  Brickell, 
Chief  Justice,  makes  clear  the  distinction 
we  draw  In  holding  this  act  not  repugnant 
to  our  Constitution:    "It  may  be  that  the 
legislative  Intent  could  have  been  effected  l>y 
an  amendment  of  the  act  pertaining  to  Mo- 
bile.   Conceding  that  to  be  true,  there  was 
no  compulsion  upon  the  Legislature  to  pre- 
fer that  mode  of  expressing  its  will,  rather 
than  an  act  original  in  form,  complete,  and. 
intelligible.     A  limitation  similar  to  that 
found  in  the  Constitution  of  1868  was  con- 
tained in  the  Constitution  of  1865,  and  the 
unbroken  construction  of  the  limitation  WrS 
that  it  was  without  application  to  a  legisla- 
tive act  not  purporting  to  be  revisory  or 
amendatory,  original  in  form,  complete,  ana. 
intelligible.   Ex  parte  Pollard,  40  Ala.  lOO; 
Tuscaloosa  Bridge  Company  v.  OlmsteadL,  4j 
Ala.  9;  Falconer     Robinson,  46  Ala.  340-3-1 
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*  •  •  The  argument  misapprehends  the 
real  character  of  the  statute.  It  belongs  to 
a  distinctive  class  of  statutes,  known  or 
termed  as  'reference  statutes,'  not  of  In- 
frequent enactment;  constitutional  limita- 
tion not  forbidden.  Statutes  which  refer  to, 
and  by  reference  adopt  wholly  or  partially, 
pre-existing  statutes.  In  the  construction  of 
such  statutes,  the  statute  referred  to  is 
treated  and  considered  as  If  it  were  incor- 
porated into  and  formed  part  of  that  which 
makes  the  reference."  Turney  y.  Wilton,  36 
111.  385;  Sedgwick,  Stat  &  Con.  Law,  229, 
note;  Sutherland,  Stat.  Con.  «{  147,  257; 
Knapp  ▼.  Brooklyn,  97  N.  Y.  520.  The  two 
statutes  co-exist  as  separate  and  distinct 
legislative  enactments,  each  having  its  ap- 
pointed sphere  of  action;  and  the  alteration, 
change,  or  repeal  of  the  one  does  not  operate 
upon  or  affect  the  other.  Slka  v.  Railway 
Company,  21  Wis.  370;  Sutherland,  Stat 
Con.  §§  147,  257." 

The  Supreme  Court  of  Alabama,  in  the 
case  of  City  Council  of  Montgomery  v.  Bird- 
song,  supra,  having  under  consideration  this 
provision  of  the  Constitution,  said:  "That 
provision  has  been  repeatedly  held  to  apply 
to  statutes  strictly  amendatory,  and  not  to 
such  as  are  independent  and  complete  with- 
in themselves,  although  they  adopt  by  ref- 
erence merely  the  provisions  of  the  other 
statutes  on  the  same  subject,  there  appear- 
ing in  more  enlarged  and  extended  form. 
Such  Independent  legislation  does  not  fall 
within  the  mischief  designed  to  be  reme- 
died or  prohibited  by  this  provision  of  the 
Constitution.  We  have  considered  this  sub- 
ject heretofore,  and  so  recently,  there  re- 
mains no  good  reason  for  enlarging  further 
on  it.  State  v.  Rogers,  107  Ala.  444,  19 
South.  909,  32  L.  R.  A.  620;  Cobb  v.  Vary. 
120  Ala.  263,  24  South.  442.  See,  also,  Peo- 
ple v.  Mahaney,  13  Mich.  481."  In  the  syl- 
labus thereof  it  is  held:  "An  act  of  the 
Legislature,  which  is  in  form  original  and  is 
in  Itself  intelligible  and  complete,  and  does 
not  either  in  Its  title  or  in  Its  body  appear 
to  be  revisory  or  amendatory  of  any  existing 
law,  Is  not  within  the  inhibition  of  the 
Constitution  that  'no  law  shall  be  revised, 
amended,  or  the  provisions  thereof  extended 
or  conferred  by  reference  to  title  only' 
(Const  1875,  art  4,  §  2);  and  this  Is  true 
where  such  act  seeks  to  effectuate  the  rights 
conferred  by  referring  to  other  existing  stat- 
utes, as  furnishing  a  remedy  necessary  for 
tbeir  enforcement." 

In  a  still  later  decision  (November,  1906, 
Beason  v.  Shaw,  supra)  the  same  court  hav- 
ing occasion  to  pass  upon  a  statute  which 
provided  for  contests  of  election  contained 
tbe  provisions  that  "such  election  may  be 
contested  on  the  same  ground  and  in  the 
same  manner  before  the  probate  judge  as 
contests  of  election  of  constable  are  held  be- 
fore said  probate  court"  it  was  contended 
*hmt  this  provision  was  violative  of  the  sec- 
tion of  the  Constitution  which  we  have  here 


under  consideration,  and  the  court,  speaking 
through  Mr.  Justice  Denson,  said:  "The 
question  presented  for  determination  is,  does 
the  act  under  which  the  election  was  held 
effectually  provide  for  a  contest  of  the  elec- 
tion? Section  7  (page  434,  Gen.  Laws  1903) 
of  the  act  is  in  this  language:  'Such  election 
may  be  contested  on  the  same  ground  and  in 
the  same  manner  before  the  probate  judge 
as  contests  of  election  of  constable  are  held 
before  said  probate  court'  According  to  our 
decisions  there  is  no  merit  in  the  point  that 
this  seventh  section  of  the  act  is  obnoxious 
to  that  clause  of  section  45,  art.  4,  of  the 
Constitution,  which  provides  that  no  law 
shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred,  by  reference 
to  its  title  only;  but  so  much  thereof  as  is 
revived,  amended,  extended,  or  conferred  shall 
be  re-enacted  and  published  at  length.  State 
v.  Rogers,  107  Ala.  444,  19  South.  909,  32  I* 
R.  A.  520;  Birmingham  Union  Ry.  Co.  v. 
Elyton  Land  Co.,  114  Ala.  70,  21  South.  314; 
Phoenix  Assurance  Co.  v.  Fire  Department 
117  Ala.  631,  23  South.  848,  42  L.  R.  A.  468; 
Cobb  v.  Vary,  120  Ala.  268,  24  South.  442; 
City  Council  of  Montgomery  v.  Birdsong,  126 
Ala.  682,  28  South.  622;  State  ex  rel.  Porter 
v.  Crook,  126  Ala.  600,  28  South.  745."  The 
syllabus  of  the  case  readB  as  follows:  "Gen. 
Laws  1908,  p.  434,  §  7,  providing  that  an 
election  to  determine  whether  stock  shall  be 
prohibited  from  running  at  large  may  be  con- 
tested on  the  same  grounds  and  in  the  same 
manner  as  contests  of  election  of  constable 
are  held,  is  not  obnoxious  to  Const  1876,  art 
4,  |  45,  providing  that  no  law  shall  be  reviv- 
ed, amended,  or  extended  by  reference  to  its 
title  only,  and  the  section  adopts  the  law  re- 
lating to  contests  of  election  of  constable." 

The  state  of  Arkansas  has  a  constitutional 
provision  similar  to  the  one  from  our  own 
here  under  discussion.  Its  Legislature  pass- 
ed an  act  providing  that  any  corporation  or- 
ganized for  the  purpose  of  transmitting  in- 
telligence by  telegraph  or  telephone  might 
construct  and  operate  its  line  within  the 
state.  Section  2  provided  "that,  in  the  event 
that  such  telegraph  or  telephone  companies 
fall  to  secure  the  right  of  way  by  consent 
or  agreement  then  they  shall  have  the  right 
to  condemn  the  easements  they  require  'in 
the  manner  prescribed  by  law  for  taking  pri- 
vate property  for  right  of  way  for  railroads 
as  provided  by  sections  5458  to  5467,  both  in- 
clusive, of  the  Revised  Statutes  of  Arkansas, 
1884."'  Laws  1885,  p.  177,  No.  107.  On  a 
contest  arising  over  tbe  construction  by  a 
telephone  company  of  its  line  of  wire  along 
the  right  of  way  of  a  railroad  company,  the 
construction  of  this  constitutional  provision 
was  called  Into  question.  On  consideration 
of  the  same  by  the  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit  Judge  Sanborn,  speak- 
ing for  the  court  In  the  case  of  St  Louis  & 
San  Francisco  Railroad  Company  v.  South- 
western Telephone  &  Telegraph  Company, 
supra,  in  the  consideration  of  the  case  re- 
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views  the  facts  as  follows:  "The  argument 
Is  that  the  act  under  which  these  condemna- 
tion proceedings  are  conducted  is  void  be- 
cause sections  2770  to  2781,  inclusive,  Sand. 
&  H.  Dig.,  were  extended  to  telephone  com- 
panies by  reference  to  their  numbers,  with- 
out re-enacting  and  publishing  them  at  length. 
The  answer  to  this  argument  Is  twofold:  In 
the  first  place,  the  right  to  condemn  was  con- 
ferred, and  the  power  of  eminent  domain 
was  granted  to  the  telephone  and  telegraph 
companies,  not  by  reference,  but  by  enact- 
ment, by  sections  1,  2,  and  18  of  the  act  of 
March  31,  1885  (sections  2757,  2758,  2770, 
Sand.  &  H.  Dig.);  and  even  if  that  portion 
of  the  act  which  took  effect  by  reference,  and 
which  simply  prescribed  the  method  of  pro- 
cedure for  the  condemnation  proceedings,  had 
been  unconstitutional,  there  was  ample  pow- 
er in  the  court,  under  the  common  law,  to 
proceed  to  effect  the  condemnation  after  the 
right  and  power  had  been  given.  The  sec- 
ond answer  to  this  contention  is  that,  while 
section  22,  art  5,  of  the  Constitution  of  Ar- 
kansas, limits  legislation  which  grants,  mod- 
ifies, or  destroys  the  rights  of  parties,  it  has 
no  application  to  legislation  which  simply  af- 
fects remedies  and  methods  of  procedure. 
Watklns  v.  Eureka  Springs,  40  Ark.  131,  134, 
4  S.  W.  384;  Geer  v.  Board  of  Com'ra  of 
Ouray  Co.,  07  Fed.  435,  430,  38  C.  C.  A.  250, 
254.  As  all  that  portion  of  the  act  of  1885 
which  conferred  any  rights  upon  the  tele- 
phone and  telegraph  companies  was  enacted 
and  published  at  length,  and  the  only  portion 
which  extended  any  provisions  of  the  law  by 
reference  to  sections  related  to  the  method  of 
procedure  alone,  the  act  was  neither  uncon- 
stitutional nor  void,  and  it  conferred  plenary 
power  upon  the  telephone  company  to  con- 
demn the  easement  it  seeks."  The  syllabus 
states  accurately  and  concisely  the  rule,  and 
is  as  follows:  "Section  22,  art.  5,  of  the  Con- 
stitution of  Arkansas,  which  reads,  'No  law 
shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred  by  reference 
to  its  title  only,  but  so  much  thereof  as  is 
revived,  amended,  or  extended  or  conferred 
shall  be  re-enacted  and  published  at  length,' 
limits  legislation  which  grants,  modifies,  or 
destroys  rights,  but  it  has  no  application  to 
legislation  which  affects  remedies  and  meth- 
ods of  procedure  alone." 

We  have  carried  comment  and  citation 
further  than  we  otherwise  should  because  of 
the  vigorous  insistence  by  counsel  that  the 
act  in  question  was  vulnerable  to  their  at- 
tack on  the  constitutional  ground  above  dis- 
cussed. We  are  not  able  to  agree  with  them, 
and  are  satisfied  of  the  correctness  of  the 
conclusion  to  which  we  have  come,  both  from 
principle  and  authority  derived  from  the  con- 
struction placed  upon  like  constitutional  pro- 
visions by  scholarly  and  learned  courts  of 
other  states. 

It  Is  next  insisted  by  counsel  that  the 
election  held  In  Grant  county  was  without 
authority  of  law,  because  it  was  held  under 


an  act  violating  the  constitutional  restriction 
in  reference  to  special  legislation.  Section 
46  of  article  5  of  the  Constitution  provides 
"that  the  Legislature  shall  not,  except  as 
otherwise  provided  in  this  Constitution,  pass 
any  local  or  special  law  •  *  *  regulat- 
ing the  affairs  of  counties  •  *  •  for  the 
opening  and  conducting  of  elections."  In 
conjunction  with  this  objection  urged  by 
counsel,  it  is  contended  that  the  act  in  ques- 
tion was  a  special  or  local  law,  and  that  It 
was  not  published  as  required  by  section  32 
of  article  5  of  the  Constitution,  which  reads 
as  follows:  "No  special  or  local  law  shall 
be  considered  by  the  Legislature  until  no- 
tice of  the  Intended  introduction  of  such 
bill  or  bills  shall  weekly  have  been  published 
for  four  consecutive  weeks  in  some  weekly 
newspaper  published  or  of  general  circula- 
tion in  the  city  or  county  affected  by  such 
law,  stating  in  substance  the  contents  there- 
of, and  verified  proof  of  such  publication 
filed  with  the  Secretary  of  State." 

We  believe  that  there  Is  no  merit  In  ei- 
ther of  these  points.  In  the  first  place,  the 
act  Is  not  a  special  act,  although  It  provides* 
for  a  special  election.  It  Is  a  general  act, 
applicable  to  every  county  In  the  state  alike, 
and  to  every  county  seat  in  the  state  alike. 
It  is  no  more  a  special  act  than  would  be  a 
law  providing  for  special  deputy  sheriffs, 
special  policemen,  or  for  a  special  Jury  veni- 
re, applicable  generally  throughout  the  state. 
Neither  is  it  a  local  law  requiring  publica- 
tion, but  equally  general  with  all  other  laws. 
In  addition  to  this,  section  6  of  article  17 
of  the  Constitution  Is  a  complete  answer 
to  both  propositions,  for  therein  Is  contained 
the  foundation  upon  which  the  passage  of 
this  act  is  constitutionally  predicated. 

The  fifth  objection  goes  to  the  point  that 
the  election  "was  not  held  in  conformity 
with  the  purposes  expressed  In  the  executive 
proclamation."    The  proclamation  of  the 
Governor,  issued  hereunder,  called  an  elec- 
tion "for  the  purpose  of  submitting  to  the 
qualified  electors  of  said  county  the  question 
of  changing,   removing  or  relocating  the 
county  seat  of  said  county."    This  procla- 
mation was  issued  on  the  10th  day  of  March. 
1008,  nearly  30  days  before  the  passage  and 
approval  of  the  act  here  under  considera- 
tion, and  hence  was  Issued  by  authority  or 
and  under  the  provisions  of  section  6  or 
article  17  of  the  Constitution.  The  Constit\*~ 
tlon  fixed  the  counties  of  the  state,  and  nam- 
ed the  place  or  town  in  each  county  for  ttie? 
county  seat  thereof,  and  provided  that  "tlao 
towns  herein  named  as  county  seats  Bha  1 1 
be  and  remain  the  county  seats  of  their  re- 
spective counties  until  changed  by  vote  «»i 
the  qualified  electors  of  such  county,  in  th< 
following  manner."  Then  follows  the  provis, 
in  reference  to  special  elections,  and  it  w-**. 
under  this  portion  of  the  Constitution  tfc&cv 
the  Governor  acted  in  issuing  his  proclarr*« 
tlon. 
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Now,  taking  the  terms  of  the  constitutional 
provision  mentioned  into  consideration,  and 
considering,  further,  that  the  petitioners 
herein  acted  under  this  proclamation,  and 
that  there  was,  In  fact,  submitted  to  the 
voters  of  Grant  county  the  real  question  well 
known  to  have  been  in  the  minds  of  all  the 
people  of  that  county,  and  taking  into  con- 
sideration the  further  fact  that  It  Is  not 
pleaded  that  any  one  was  misled,  or  that  a 
fair  election  failed  In  any  particular  by  vir- 
tue of  the  terms  of  the  election  proclamation, 
we  are  unable  to  agree  with  counsel  that 
the  election  was  void  on  account  thereof. 
The  Constitution  provided  that  the  county 
seats  named  therein  shall  be  and  remain  the 
county  seats  of  their  respective  counties  un- 
til changed  by  a  vote  of  the  qualified  elect- 
ors of  the  comity.  Except  where  there  is  an 
election  and  a  vote,  each  county  seat  in  the 
rtate  is  a  permanent  county  seat,  and  any 
election  called  in  reference  to  such  county 
seat  could  be  called  for  no  other  purpose 
than  that  set  forth  in  the  proclamation  of 
the  Governor,  which  was  "to  change,  remove, 
or  relocate."  Under  its  terms  the  question 
was  squarely  submitted  to  the  people  of 
Grant  county  as  to  whether  or  not  the  seat 
of  government  should  be  changed  or  removed 
from  the  place  where  it  then  was,  or  should 
be  relocated  where  the  constitutional  con- 
vention and  the  people  of  the  state  had 
previously  located  it 

After  such  election  and  expression  of  the 
people  Is  had  upon  the  matter,  and  a  delib- 
erate declaration  made  by  them  as  to  the 
place  where  the  county  seat  is  to  be  located, 
such  place  in  its  turn  becomes  the  permanent 
county  seat  of  the  county,  and  would  re- 
main so  until  an  election  was  again  held  to 
call  it  into  question.  A  place  is  permanent, 
as  a  county  seat,  only  so  long  as  the  people 
suffer  It  to  remain  so.  In  this  sense,  and  in 
this  only,  under  the  terms  of  our  Constitu- 
tion, can  any  place  In  a  county  be  held  to  be 
a  permanent  location  of  a  county  seat.  Elec- 
tions will  be  held,  but  each  will  be  with  the 
purpose  of  the  people  to  establish,  as  is  said 
in  the  caption  of  the  act  In  question,  a  per- 
manent location  of  a  county  seat.  State  ex 
rel.  Bradford  v.  Board  of  Commissioners  of 
Harper  County,  34  Kan.  302,  8  Pac.  417. 

The  last  objection  urged  by  counsel  is 
that  "the  method,  mode,  and  manner  of  con- 
ducting the  county  seat  election,  held  in 
Grant  county,  OkL,  on  the  27th  day  of  May, 
1808,  was  Illegal  and  void,  being  in  conflict 
with  the  laws  of  the  state  of  Oklahoma  and 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States."  Under  this  head 
attention  is  called  to  that  portion  of  the  pe- 
tition which  sets  out  the  requirement  of  ar- 
ticle 2,  c.  13,  p.  157,  of  the  Session  Laws  of 
Oklahoma  of  1803,  wherein  residents  of  all 
rthea  of  the  first  class  are  required  to  regis- 
ter prior  to  being  permitted  to  vote,  this 
provision  being  carried  into  the  laws  of  the 
rtate  under  section  2  of  the  schedule,  quoted 


supra;  and  It  Is  argued  that  this  require- 
ment of  the  voters  of  Pond  Creek  Imposed 
an  additional  qualification  upon  them,  in 
order  that  they  might  be  permitted  to  vote, 
than  was  Imposed  upon  other  citizens  of  the 
county,  and  particularly  of  the  citizens  of 
Medford,  the  successful  competitor  In  this 
contest,  and  hence  was  violative  of  section 
7  of  article  8*  of  the  Constitution  of  the 
state,  which  provides  that  "the  election 
shall  be  free  and  equal."  It  Is  also  con- 
tended that  the  law  requiring  registration 
in  cities  of  the  first  class  operated  unequal- 
ly and  to  the  detriment  of  the  citizens  of 
Pond  Creek,  in  that  it  violated  the  fourteenth 
amendment  of  the  Constitution  of  the  Unit- 
ed States  and  denied  to  them  the  equal  pro- 
tection of  the  law. 

Section  6  of  article  8  of  the  Constitution 
of  Oklahoma  Is  as  follows:  "In  all  elections 
by  the  people  the  vote  shall  be  by  ballot  and 
the  Legislature  shall  provide  the  kind  of 
ticket  or  ballot  and  make  all  such  other  reg- 
ulations as  may  be  necessary  to  detect  and 
punish  fraud,  and  preserve  the  purity  of  the 
ballot,  and  may,  when  necessary,  provide  by 
law  for  the  registration  of  electors  through- 
out the  state  or  In  any  incorporated  city  or 
town  thereof,  and,  when  it  is  so  provided,  no 
person  shall  vote  at  any  election  unless  he 
shall  have  registered  according  to  law."  By 
the  foregoing  provision  of  the  Constitution 
it  will  be  noted  that  the  Legislature  Is  re- 
quired to  make  such  regulations  as  may  be 
necessary  to  detect  and  punish  fraud,  etc., 
and  may,  "when  necessary,  provide  by  law 
for  the  registration  of  electors  throughout  the 
state  or  In  any  Incorporated  city  or  town 
thereof."  Under  this  there  can  be  no  ques- 
tion but  that  the  Legislature  was  the  proper 
body  to  determine  the  question  of  necessity — 
to  come  to  the  conclusion  of  when  It  was 
necessary  and  to  act  on  it  This  act  requir- 
ing registration  was  In  force  and  effect  un- 
der the  territorial  regime,  and  it  was  con- 
tinued In  force  and  effect  In  the  state  by  vir- 
tue of  section  2  of  the  schedule.  The  Legis- 
lature of  the  territory  having  passed  it,  the 
people  of  the  state  having  adopted  It,  and 
the  Legislature  of  the  state  not  repealing  it, 
it  results  In  a  legislative  finding  of  the  ex- 
istence of  the  necessity  for  such  registration. 

Section  4  of  article  5  of  the  Kansas  Con- 
stitution, under  the  title  of  "Suffrage,"  reads 
as  follows:  "The  Legislature  shall  pass  such 
laws  as  may  be  necessary  for  ascertaining, 
by  proper  proofs,  the  citizens  who  shall  be 
entitled  to  the  right  of  suffrage  hereby  es- 
tablished." When  the  law  requiring  regis- 
tration, passed  by  the  Legislature  of  that 
state  in  1879,  was  called  Into  question,  Mr. 
Justice  Brewer,  speaking  for  the  court  in  the 
case  of  State  v.  Butts,  31  Kan.  537,  2  Pac. 
618,  said:  "  'Such  laws  as  may  be  necessary' 
is  the  language.  Who  besides  the  Legisla- 
ture, the  lawmaking  body,  can  decide  this 
question  of  necessity?  It  may  deem  one  pro- 
vision adequate  for  country  precincts,  while 
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the  conditions  of  city  life  require  other  and 
more  stringent  rules.  Obviously  the  condi- 
tions and  dangers  are  different;  and.  If  it 
may  prescribe  one  rule  for  cities  and  one 
rule  for  rural  districts,  then  a  separate  law 
for  either  Is  good,  and  the  validity  of  nei- 
ther will  depend  on  the  terms  or  even  the 
existence  of  the  other.  There  is  no  differ- 
ence between  this  and  other  subjects  of  leg- 
islation; and,  if  the  law  applies  to  all  mat- 
ters and  things  of  the  same  nature  and  In 
the  same  condition,  the  courts  may  not  In- 
terfere because  it  does  not  reach  to  matters 
of  a  different  nature  or  in  a  different  condi- 
tion. Such  is  the  general  import  of  our  de- 
cisions, as  well  as  those  of  other  states." 

The  Constitution  of  the  state  of  Kentucky 
declared  the  qualifications  of  voters,  fol- 
lowed by  a  provision  granting  to  the  Gen- 
eral Assembly  the  right  to  provide  by  law 
rules  and  regulations  upon  the  observance  of 
which  the  right  to  exercise  the  privilege  by 
those  possessing  the  constitutional  qualifica- 
tions was  made  to  depend.  Section  4  of  ar- 
ticle 8  provides:  "Laws  may  be  made  to  ex- 
clude from  office  and  from  suffrage  those 
who  shall  thereafter  be  convicted  of  bribery, 
perjury,  or  other  crimes  of  high  misdemea- 
nors. The  privilege  of  free  suffrage  shall 
be  supported  by  laws  regulating  elections, 
and  prohibiting,  under  adequate  penalties, 
all  undue  Influence  thereon  from  power,  brib- 
ery, tumult,  or  other  Improper  practices.** 
Under  this  provision  an  act  was  passed 
which  provided  for  the  registration  of  voters 
in  the  city  of  Louisville,  and,  on  Its  being  as- 
sailed for  the  reason  that  It  was  unconstitu- 
tional, Judge  Lewis,  of  the  Court  of  Appeals, 
the  highest  court  of  that  state,  In  the  case  of 
Commonwealth  v.  McClelland,  83  Ky.  686, 
said:  "In  the  country  and  small  towns, 
where  comparatively  few  persons  offer  to 
vote  who  are  strangers  to  officers  of  elec- 
tions, or  who  cannot  be  readily  Identified,  the 
necessary  examination  and  test  of  qualifica- 
tions may  be  made  on  the  date  of  election 
at  the  voting  places  without  much  hindrance 
or  risk  of  imposition.  But  in  large  cities, 
where  there  are  greater  temptations  and  fa- 
cilities for  illegal  voting,  always  producing 
confusion  and  disorder,  it  is  often  impossible 
for  officers  of  elections,  without  previous 
registration  of  qualified  voters,  to  either  pre- 
vent fraud  or  afford  to  those  entitled  the  op- 
portunity to  safely,  quietly,  and  more  prompt- 
ly cast  their  votes;  and  from  necessity  other 
and  more  effectual  regulations  than  are  pro- 
vided by  the  general  law,  or  than  are  required 
elsewhere,  or  a  majority  of  the  people  of  the 
state  would  probably  be  willing  to  adopt, 
must  be  provided  for  such  places  In  order  to 
secure  therein  free  and  equal  elections  in  the 
meaning  of  the  Constitution  as  we  under- 
stand It  Such  regulations  would  not,  as  er- 
roneously argued  by  counsel,  be  in  any  sense 
qualifications  additional  to  those  prescribed 
by  the  Constitution,  or  different  from  those 
required  of  voters  elsewhere  in  the  state, 


but  simply  the  means  by  which  ,  more  cer- 
tainly and  effectually  to  support  free  suf- 
frage; and  as  such  they  are  authorized,  and. 
wherever  necessary,  required,  by  the  Consti- 
tution." In  the  course  of  his  opinion  he 
quotes  approvingly  from  Cooley's  Constitu- 
tional Limitations,  |  602,  as  follows:  "The 
provision  for  a  registry  deprives  no  one  of 
his  right,  but  Is  only  a  reasonable  regula- 
tion under  which  the  right  may  be  exercised. 
Such  regulations  must  always  have  been 
within  the  power  -of  the  Legislature  unless 
forbidden."  The  law  was  epitomized  by  the 
court  in  the  following  syllabus:  "The  Leg- 
islature has  the  power  to  enact  a  law  re- 
quiring qualified  voters  to  be  registered  be- 
fore the  day  of  election  as  a  condition  of 
the  exercise  of  their  right  of  suffrage,  and 
such  a  law  may  be  local  in  its  application." 

Nor  Is  the  law  relating  to  registration  of 
voters  in  cities  of  the  first  class  open  to 
the  charge  of  being  either  local  or  special 
legislation,  in  view  of  the  fact  that  it  ap- 
plies equally  and  alike  to  all  cities  of  a  gen- 
eral class  and  operates  equally  upon  all 
voters  residing  in  any  of  these  cities.  Nor, 
In  our  judgment,  does  the  fact  that  the  vot- 
ers residing  in  the  city  of  Pond  Creek  were 
required  to  register  prior  to  being  permitted 
to  vote  violate  plaintiffs'  rights  under  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States.  Mason  v.  Missouri,  170 
U.  S.  828,  21  Sup.  Ct  125,  45  L.  Ed.  214; 
Brannon  on  Fourteenth  Amendment,  p.  233; 
Barbier  v.  Connolly,  118  U.  S.  27,  5  Sup.  Ct 
357,  28  L.  Ed.  923.  Justice  Field  in  discus- 
sing the  amendment  and  its  operation  in  the 
case  of  Barbier  v.  Connolly,  supra,  says: 
"Though  In  many  respects,  necessarily  special 
In  their  character,  they  do  not  furnish  just 
ground  of  complaint  if  they  operate  alike 
upon  all  persons  and  property  under  the 
same  circumstances  and  conditions.  Class 
legislation,  discriminating  against  some  and 
favoring  others,  Is  prohibited;  but  legislation 
which,  In  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the 
sphere  of  its  operation  it  affects  alike  all 
persons  similarly  situated,  is  not  within  the 
amendment"  Brannon,  in  his  work  entitled 
"The  Fourteenth  Amendment,"  supra,  says: 
"An  act  requiring  such  registry  as  a  prereq- 
uisite to  vote  does  not  deprive  a  citizen  of 
the  United  States  of  his  privileges,  contrary 
to  the  fourteenth  amendment.  The  state 
prescribes  the  qualification  of  voters,  and 
makes  regulations  for  elections." 

We  are  not  unaware  that  some  of  the 
courts  have  held  that  a  legislative  require- 
ment of  registration  is  an  unwarranted  addi- 
tion to  the  constitutional  qualifications  In  or- 
der that  the  right  to  vote  may  be  enjoyed; 
but,  In  view  of  the  fact  that  our  Constitution 
specifically  provides  that  the  Legislature 
shall  make  all  such  regulations  as  may  be 
necessary  to  detect  and  punish  fraud  and  to 
preserve  the  purity  of  the  ballot,  and  that 
under  this  and  the  following  proviso,  "that 
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registration  may  be  required  In  cities  of  the 
first  class,"  we  hold  that  It  was  no  infraction 
of  the  rights  of  the  plaintiffs  herein  to  re- 
quire the  registration  of  the  voters  in  the 
first  class  city  of  Pond  Creek,  and  to  permit 
none  but  such  as  were  duly  registered,  or 
those  coming  within  the  exceptions  of  the 
act,  to  vote. 

Under  this  same  head  it  is  further  urged 
that  the  act  Is  void  because  of  the  qualifica- 
tions required  of  the  persons  who  constituted 
the  special  election  board  and  also  the  spe- 
cial election  commissioners.  The  sections 
thereof  which  are  drawn  into  question  are 
sections  6  and  9,  reading  as  follows: 

"Sec.  6.  When  an  election  is  called  for  the 
purpose  of  selecting  a  permanent  location  for 
a  county  seat,  the  Governor  of  the  state  shall 
appoint  some  person,  resident  of  the  county, 
who  does  not  live  or  reside  in  either  city  or 
town  which  is  a  candidate  for  said  honors, 
and  each  of  said  rival  towns  is  to  select  one 
person  each  who  shall  constitute  said  elec- 
tion board,  with  duties  as  provided  by  law 
for  county  election  boards,  when  not  In  con- 
flict herewith.  Said  appointments  of  said 
members  of  said  special  election  board  shall 
be  made  upon  the  recommendations  of  the 
mayor  or  of  the  president  of  the  town  board 
of  trustees,  or  in  the  event  said  place  has  nei- 
ther, then  upon  the  recommendation  of  the 
president  of  the  organization  representing 
said  place,  so  being  a  candidate  for  the  loca- 
tion of  said  county  seat  of  said  county.  It 
shall  be  the  duty  of  such  special  election 
board  to  prepare  and  cause  to  be  prepared, 
and  to  distribute  ballots  for  said  election 
as  provided  by  law  for  general  elections; 
said  ballots  to  contain  the  names  of  each 
and  every  city,  town  or  place  as  certified  to 
said  board  by  the  Governor  of  the  state.  The 
members  of  said  board  shall  serve  without 
compensation." 

"Sec.  9.  No  person  shall  be  qualified  and 
eligible  to  perform  the  duties  of  special  elec- 
tion commissioner  in  any  county,  who  shall 
be,  or  have  been,  a  resident  of  such  county,  or 
who  shall  be  Interested  In  any  manner  in  the 
success  of  any  city,  town  or  place  which  is 
a  candidate  for  any  such  county  seat,  or  who 
shall  be  interested  In  any  way  or  in  any  man- 
ner in  any  business  proposition  or  Institution 
located  In  any  such  city,  town  or  place  which 
Is  a  candidate  for  the  permanent  location  of 
said  county  seat" 

It  la  also  contended  that  the  Legislature 
was  without  constitutional  authority  to  pro- 
vide for  the  appointment  of  either  the  spe- 
cial election  board,  contemplated  by  section 
6,  or  the  special  election  commissioner,  pro- 
vided for  by  section  9. 

Attention  Is  once  more  directed  to  section 
6  of  article  8  of  the  Constitution,  under 
which  It  Is  provided,  as  Is  seen  above,  "that 
the  Legislature  shall  make  all  regulations 
as  may  be  necessary  to  detect  and  punish 
fraud  and  preserve  the  purety  of  the  ballot," 
and  there  Is  left  no  room  for  doubt  as  to  the 


purposes  of  the  Legislature  In  the  passage  of 
these  provisions,  when  we  consider  the  in- 
tents and  fervent  interest  which  Is  engender- 
ed by  elections  of  this  character.  In  this 
connection  we  regard  It  not  Inappropriate  to 
notice  the  historical  knowledge,  common  to 
all,  that  the  settlement  of  the  county  seat  con- 
tests throughout  the  middle  western  portion 
of  the  United  States  has  unfortunately  very 
often  been  attended  by  duress,  fraud,  and 
bloodshed,  and  that  the  determination  of  the 
controversy  arising  over  the  location  of  the 
seat  of  government  of  a  county  appears  to 
Involve  a  condition  which  induces  men,  other- 
wise honest,  responsible,  upright,  and  law- 
abiding,  to  do  things  which  they  would  com- 
mit under  no  other  circumstances.  State  ex 
rel.  Mitchell  v.  Stevens,  23  Kan.  466.  Under 
the  laws  which  exist  In  the  states  surround- 
ing us,  wherein  each  community  was  permit- 
ted, under  the  general  election  laws  of  the 
state,  to  select  Its  passion-hated  members  for 
election  officials,  all  of  the  worst  elements 
of  human  nature  have  been  developed  and 
given  play.  AH  of  this  must  have  been 
known  to  the  members  of  the  Legislature 
which  passed  this  act,  and  It  was  no  doubt 
with  the  hope  and  the  Intention,  when  sec- 
tion 6  was  adopted,  that  by  the  appointment 
by  the  Governor,  the  highest  executive  official 
of  the  state,  of  a  person  not  a  resident  of  ei- 
ther city  or  town  which  was  a  candidate,  and 
under  it  providing  for  the  right  of  each  of 
the  rival  towns  to  select  a  representative, 
who,  acting  together,'  and  each  protecting  to 
the  fullest  extent  his  own  and  the  rights  of 
all,  would  result  In  guaranteeing  to  the  cit- 
izens of  the  county  and  of  the  contesting  com- 
munities equal  and  exact  Impartiality  in  the 
administration  of  the  affairs  of  the  election. 
And  certainly  such  an  idea  prompted  the 
Legislature  in  the  passage  of  section  9,  which 
provided  that  the  special  election  commission- 
er of  each  precinct,  who  was  charged  with 
the  duty  of  inspector,  should  come  from  a 
place  out  of  the  county,  thereby  to  the  extent 
of  human  ability  securing  absolute  Impartial- 
ity and  fairness  in  the  precincts.  All  of  these 
things  provided  for  by  the  Legislature  must 
have  been  considered  necessary  to  preserve 
the  purity  of  the  ballot,  and  surely  such  legis- 
lative action  ought  not  to  be  set  aside,  except 
for  reasons  we  believe  to  be  lacking  here. 
We  hold  their  passage  to  be  the  legitimate 
exercise  of  legislative  discretion,  entirely 
within  Its  power. 

Nor  can  we  say  that  in  the  case  at  bar  its 
exercise  failed  to  produce  a  most  salutary 
effect  Nowhere  in  the  allegations  of  the  pe- 
tition nor  in  the  history  of  this  case  does 
there  appear  any  allegations  of  fraud,  duress, 
or  violence.  Not  only  do  we  hold  the  law  to 
be  constitutional,  but  a  most  salutary  and 
beneficient  one.  Under  it  the  purity  of  the 
ballot  has  been  preserved,  and  a  most  exact- 
ing and  trying  period  to  the  citizens  of  Grant 
county  has  passed  without  violence,  without 
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fraud,  and  in  that  law-abiding  tranquility 
which  is  the  triumph  of  popular  government. 

We  have  endeavored  to  cover  all  the  main 
propositions  raised  by  counsel  In  their  briefs 
and  oral  arguments,  and  having  considered 
all  of  the  incidental  objections,  and  finding  no 
merit  in  the  same,  the  demurrer  to  the  peti- 
tion is  sustained.  All  the  Justices  concurring. 


INCORPORATED  TOWN  OF  LEHIGH  et  al. 

v.  THOMAS  et  al. 
(Supreme  Court  of  Oklahoma.    Aug.  28,  1908.) 

Action  by  the  incorporated  town  of  Lehigh 
and  others  against  J.  C.  Thomas  and  others. 
Judgment  for  defendants. 

Ledbetter  &  Moore,  for  plaintiffs.  D.  D. 
Branson  and  B.  B.  Blakeney,  for  defendants. 

DUNN,  J.  This  case  is  an  original  action  in 
the  Supreme  Court  growing  out  of  a  controversy 
arising  out  of  the  special  election  held  for  the 
removal  or  relocation  of  the  county  seat  of  Coal 
county,  Okl.  The  same  matters  are  involved 
herein  as  in  the  case  of  City  of  Pond  Creek  et 
al.  v.  Haskell  et  al.,  97  Pac.  338,  and  the  ruling 
of  the  court  and  the  decision  in  that  case  cover 
all  of  the  questions  raised  in  this. 

The  opinion  rendered  therein  is  therefore 
adopted  and  made  the  opinion  in  this  case.  All 
the  Justices  concurring. 


CHOCTAW,  O.  &  G.  R.  CO.  v.  SITTEL  et  aL 
(Supreme  Court  of  Oklahoma.  July  23,  1908.) 
Couhts— Transfer  of  Causes  from  Terri- 
torial Courts— Admission  of  Territory. 
The  Oklahoma  enabling  act  (Act  June  16, 
1906,  c.  3335,  8  16,  34  Stat  276),  as  amended 
(Act  March  4,  1907,  c.  2911,  I  1,  34  Stat  1286). 
provides  that  "all  cases  pending  in  the  United 
States  Court  of  Appeals  in  the  Indian  Terri- 
tory arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  *  and  in 

cases  of  diversity  of  citizenship  where  there  shall 
be  more  than  two  thousand  dollars  in  contro- 
versy, exclusive  of  interest  and  costs,  shall  be 
transferred  to  the  proper  United  States  Circuit 
or  District  Court  for  proper  disposition:  Pro- 
vided, that  such  transfer  shall  not  be  made  in 
any  case  where  the  United  States  is  not  a  par- 
ty except  on  application  of  one  of  the  parties  in 
the  court  in  which  the  case  is  pending,  at  or 
before  the  second  term  of  such  court  after  the 
admission  of  said  state."  Where  such  case  is 
transferred  to  the  Supreme  Court  of  this  state 
by  operation  of  such  provision,  and  is  regular- 
ly assigned  for  hearing  at  the  first  term  of  said 
court  the  attorney  of  record  for  the  plaintiff 
in  error  having  had  notice  thereof,  and  said 
cause  having  been  regularly  reached  for  trial 
on  the  calendar,  and  no  one  appearing  for  said 
plaintiff  In  error,  but  the  attorney  of  record 
appearing  for  the  defendant  in  error,  and  said 
cause  being  then  and  there,  in  accordance  with 
the  custom  and  rule  of  said  court,  regularly  sub- 
mitted for  final  decision  or  determination,  said 
plaintiff  in  error  waives  its  right  to  thereafter 
move  for  said  cause  to  be  transferred  to  the 
proper  United  States  Circuit  or  District  Court 
this  constituting  an  election  to  proceed  in  the 
state  courts,  and  precludes  the  plaintiff  in  er- 
ror from  thereafter  having  said  cause  trans- 
ferred to  the  federal  court  for  review. 
Kane,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for  the 
Central  District  of  Indian  Territory,  Sitting 
at  McAlester ;  Wm.  H.  H.  Clayton,  Judge. 


Action  by  Edwin  D.  Sittel  and  others 
against  the  Choctaw,  Oklahoma  &  Gulf  Rail- 
road Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  On  petition  for  re- 
moval to  the  federal  court  Denied. 

This  cause  came  to  this  court  from  the 
United  States  Court  of  Appeals  for  Indian 
Territory  by  virtue  of  the  terms  of  the  ena- 
bling act  being  one  of  the  cases  pending  on 
the  docket  of  said  court  not  finally  disposed  of 
at  the  time  of  the  admission  of  the  state  into 
the  Union.   The  petition  or  complaint  of  the 
defendants  in  error,  plaintiffs  In  the  court 
below,  alleges  that  the  plaintiff  in  error,  de- 
fendant in  the  court  below,  Is  a  corporation 
existing  under  and  by  virtue  of  an  act  of  the 
Congress  of  the  United  States.    It  is  fur- 
ther alleged  In  said  petition  or  complaint 
that  Edwin  D.  Sittel,  one  of  the  plaintiffs 
therein,  is  a  white  man,  and  has  resided  in 
the  Choctaw  Nation  for  the  past  25  years, 
and  that  his  coplaintiff,  Fritz  Sittel,  his  son, 
is  a  member  of  the  Choctaw  Tribe  of  Indians 
by  marriage,  and  has  resided  therein  for  the 
past  23  years.    On  the  9th  day  of  January, 
A.  D.  1908,  under  the  directions  of  this 
court  the  docket  was  set  and  assignment  of 
cases  made  for  the  first  term  thereof,  this 
case  being  set  for  hearing  on  the  20th  day  of 
January,  A.  D.  1908,  and  proper  notice  of 
such  setting  was  given  to  the  attorneys  of 
record  for  both  plaintiff  and  defendants  in 
error.    On  the  20th  day  of  January,  A.  D. 
1908,  this  case  in  due  course  was  reached  on 
the  calendar  for  trial,  no  attorney  for  the 
plaintiff  in  error  appearing  at  said  hearing ; 
but  the  attorney  of  record,  S.  A.  Wilkinson, 
appeared  for  the  defendants  in  error,  and 
said  cause  was  duly  submitted  for  a  final  de- 
termination and  Judgment  of  this  court 

Thereafter  on  the  24th  day  of  January,  A. 
D.  1908,  plaintiff  in  error  filed  its  petition  for 
removal,  alleging  that  by  virtue  of  the  terms 
of  the  enabling  act  approved  June  16,  A. 
D.  1906,  as  amended  on  the  4th  day  of 
March,  A.  D.  1907,  said  cause  should  be  re- 
moved to  the  United  States  Circuit  Court  for 
the  Eastern  District  of  the  state  of  Okla- 
homa for  final  determination,  averring  that 
at  the  time  of  the  institution  of  said  suit  in 
the  lower  court  the  defendant  therein,  the 
plaintiff  in  error  in  this  court,  was,  and  ever 
since  has  been,  and  still  is,  a  corporation  or- 
ganized under  and  by  virtue  of  a  certain  act 
of  the  Congress  of  the  United  States,  to  wit. 
an  act  entitled  "An  act  to  authorize  purchas- 
ers of  the  property  and  franchises  of  the 
Choctaw  Coal  &  Railway  Company  to  or- 
ganize a  corporation  and  to  confer  upon 
the  same  all  the  powers,  privileges  and  fran- 
chises vested  In  that  company,"  approved 
August  24,  A.  D.  1894  (Act  Aug.  24,  1894,  c. 
330,  28  Stat  502);  that  its  principal  place 
of  business  is,  and  at  all  times  therein  men- 
tioned has  been,  in  the  city  of  Philadelphia.  ; 
and  that  it  has  at  no  time  been  a  resident 
of  the  Indian  Territory  or  the  state  of  Ok> 
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lahoma.  Petitioner  further  avers:  That  this 
Is  a  civil  cause,  pending  at  the  time  of  the 
organization  of  the  state  of  Oklahoma  as 
aforesaid  In  the  United  States  Court  of  Ap- 
peals In  the  Indian  Territory,  and  arising  un- 
der the  Constitution,  laws,  or  treaties  of  the 
United  States,  within  the  meaning  of  the  sec- 
ond section  of  the  act  of  Congress  of  the 
United  States  of  March  3,  A.  D.  1875  (18 
Stat  470,  c  137  [U.  S.  Comp.  St  1901,  p. 
509]),  as  amended  March  8,  1887  (24  Stat 
354.  c.  373),  and  August  13,  1888  (25  Stat 
434,  c.  866  [U.  S.  Comp.  St  1901,  p.  582]),  and 
section  16  of  the  Enabling  Act  (Act  June 
16,  1906,  c  3335,  34  Stat.  276),  as  amended 
(Act  March  4,  1907,  c.  2911,  f  1,  34  Stat  1286). 
At  the  same  time  plaintiff  in  error  tendered 
a  good  and  sufficient  bond,  as  provided  by 
toe  statute  in  such  cases.  That  thereafter, 
on  the  29th  day  of  January.  A.  D.  1908,  the 
plaintiff  In  error  filed  an  amendment  to  said 
petition,  wherein  it  is  averred  that  this 
is  a  controversy  between  citizens  of  differ- 
ent states,  and  that  more  than  $2,000,  ex- 
clusive of  Interest  and  costs,  is  involved 
therein.  All  of  the  foregoing  facts  appear  as 
a  matter  of  record.  On  the  same  date, 
to  wit,  the  24th  day  of  January,  A.  D. 
1908,  the  plaintiff  in  error,  through  its  at- 
torney, Thos.  R.  Beman,  made  application  in 
open  court  to  have  the  name  of  C.  O.  Blake 
substituted  for  the  name  of  C.  B.  Stuart  as 
attorney  of  record  In  said  cause,  which  was 
granted. 

Thereafter,  on  the  2d  day  of  March,  A.  D. 
1906,  said  Thos.  R.  Beman  filed  his  affidavit 
in  said  cause,  deposing  that  C.  O.  Blake,  Esq., 
of  El  Reno,  Okl.,  was  the  attorney  at  that 
time  of  the  above-named  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company,  and  that  he  was 
assistant  attorney  for  said  company,  and 
that  as  such  assistant  attorney  he  was  given 
charge  of  this  case,  and  filed  in  this  court 
on  the  24th  day  of  January,  A.  D.  1908,  and 
prior  to  the  opening  of  its  session,  a  petition 
and  bond  for  the  removal  of  said  cause  to 
rhe  United  States  Circuit  Court  for  the 
Eastern  District  of  the  state  of  Oklahoma, 
and  that  thereafter,  in  open  court  during 
the  argument  of  the  motion  for  removal  of 
another  cause,  he  first  learned  that  this  cause 
had  theretofore,  on  the  20th  day  of  January, 
A  D.  1906,  been  submitted  upon  argument 
made  by  counsel  for  the  appellee  for  final 
determination,  and  that  actual  notice  of  such 
assignment  had  been  given  to  counsel  or  at- 
torney of  record  for  plaintiff  in  error  in 
said  cause,  to  wit,  C.  B.  Stuart  Esq.,  of 
McAlester,  Ind.  T.,  now  the  state  of  Okla- 
homa. Whereupon  he  moved  said  court  in 
behalf  of  the  plaintiff  in  error  that  the  said 
C  O.  Blake  be  substituted  as  attorney  of 
record  in  said  cause,  In  lieu  of  said  C.  B. 
Stuart,  as  well  as  in  all  other  cases  pending 
a  said  court  wherein  the  said  O.  B.  Stuart 
appeared  as  attorney  of  record  for  said 
plaintiff  in  error.  It  is  admitted  that  the 
said  a  B.  Stuart,  as  attorney  of  record,  was 


duly  notified  of  the  assigning  and  setting  of 
said  cause  for  hearing,  but  that  neither  the 
said  C.  O.  Blake  nor  Thos.  R,  Beman  had  any 
actual  notice  thereof.  It  is  further  admit- 
ted that  under  the  rules  of  this  court  when 
a  cause  is  briefed  on  the  part  of  the  plain- 
tiff In  error; — and  In  this  case  It  had  been 
so  briefed — and  the  same  being  reached  reg- 
ularly on  the  docket  for  hearing,  though  the 
plaintiff  In  error  failed  to  make  appearance 
In  person  or  by  counsel,  the  same  should  be 
submitted  for  final  decision  and  Judgment  of 
this  court 

Blake,  Blake  &  Lowe  and  Thos.  R.  Beman, 
for  plaintiff  in  error.  S.  A.  Wilkinson,  for 
defendants  in  error. 

WILLIAMS,  C.  J.  (after  stating  the  facts 
as  above).  The  same  question  Is  involved 
in  this  case  as  was  recently  decided  by  this 
court  In  the  case  of  Choctaw,  Oklahoma  & 
Gulf  Railroad  Company  v.  Burgess,  95  Pac. 
606.  The  facts  In  this  ease  are  identical  with 
those  In  that  case,  wherein  It  was  held  that 
the  plaintiff  In  error,  as  a  matter  of  law, 
under  the  record  In  that  case,  consented  for 
this  court  to  take  jurisdiction  of  said  cause, 
and  when  jurisdiction  had  been  acquired  un- 
der such  circumstances  it  became  complete, 
and  that  the  plaintiff  in  error  was  bound 
by  the  same,  and  could  not  thereafter  be 
heard  to  reverse  its  election.  Under  the 
authority  of  that  case,  and  the  authorities 
therein  cited,  the  motion  to  transfer  Is  de- 
nied. 

DUNN,  TURNER,  and  HATES,  JJ.,  con- 
cur.  KANE,  J.,  dissents. 


CHOCTAW,  O.  &  G.  R.  CO.  et  al.  v.  SITTEL 
et  al. 

(Supreme  Court  bf  Oklahoma,   Aug.  12,  1908.) 

1.  Appeal  and  Bbbob— Bbiees— Waivbb  or 

Ebbob. 

The  Supreme  Court  will  not  examine  the 
record  filed  in  any  case  in  search  of  prejudicial 
errors  which  are  not  early  pointed  out  and  in- 
sisted upon  in  the  brief  of  the  complaining  par- 
ty, but  all  such  errors,  if  any,  shall  be  con- 
sidered as  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |f  4256-4261.] 

2.  Teusts — Accounting— OsBDrrs  —  Bubden 
oe  Proof. 

In  a  suit  for  an  accounting,  one  who  is 
liable  to  render  an  account  has  the  burden  of 
proving  allowances  or  credits  which  he  may 
claim. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  8  483.] 

3.  Same  —  Fbaud  or  Agent  —  Pbincipal'b 
Funds— Speculation. 

An  agent  who  speculates  in  the  subject- 
matter  of  his  agency,  or  intentionally  and  un- 
known to  the  principal  uses  his  money  for  an 
unauthorized  purpose  to  benefit  himself,  violates 
his  contract  of  agency,  and  betrays  his  trust 
and  the  principal,  under  such  circumstances,  is 
entitled  to  be  subrogated  to  all  the  benefits 
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which  by  the  terms  of  the  contract  would  ac- 
crue to  the  agent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  §  152.] 

4.  Appeal  and  Ebbob  —  Revixw  —  Findings 

by  masteb. 

Where  the  findings  of  fact  of  the  master,  in 
a  suit  for  an  accounting,  are  substantially  predi- 
cated upon  the  issues  made  by  the  pleadings, 
and  there  was  evidence  reasonably  tending  to 
mpport  them,  a  decree  entered  thereon  by  the 
court  below  will  not  be  disturbed  by  the  Su- 
preme Court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §§  4006,  4007.) 

(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory;  Wm. 
H.  H.  Clayton,  Judge. 

Action  by  Edwin  D.  Sittel  and  others 
against  Alten  Wright,  the  Choctaw,  Oklaho- 
ma &  Gulf  Railroad  Company,  and  another 
for  an  accounting.  Judgment  for  complain- 
ants as  against  defendant  railroad  company 
and  dismissing  the  case  as  to  the  other  de- 
fendants, and  both  parties  bring  error.  Af- 
firmed. 

C.  B.  Stuart,  for  plaintiffs  In  error.  Sam- 
uel A  Wilkinson,  for  defendants  in  error. 

KANE,  J.  This  was  a  suit  for  an  account- 
ing commenced  in  the  United  States  Court 
for  the  Central  District  of  the  Indian  Ter- 
ritory, wherein  Edwin  D.  Sittel  and  Fritz 
Sittel  were  plaintiffs,  and  Allen  Wright,  J. 
W.  McLoud,  as  trustee,  and  Choctaw,  Okla- 
homa &  Gulf  Railroad  Company,  a  corpora- 
tion, were  defendants.  The  plaintiffs  in 
their  complaint  stated  their  cause  of  action, 
in  substance,  as  follows: 

That  Edwin  D.  Sittel  Is  a  white  man,  who, 
at  the  time  of  the  commencement  of  this 
suit,  had  resided  within  the  Choctaw  Nation 
during  a  period  of  25  years,  and  that  Fritz 
Sittel  is  a  son  of  the  aforesaid  Edwin  D. 
Sittel,  and  is  a  member  of  the  Choctaw  Tribe 
of  Indians  by  marriage,  and  has  resided  with- 
in the  Choctaw  Nation  during  the  past  28 
years  That  the  defendant  J.  W.  McLoud 
claims  to  be  or  to  have  been  the  duly  ap- 
pointed trustee  In  the  matter  of  a  pretended 
trust  deed  executed  by  the  above-named 
Fritz  Sittel  and  wife,  Melvlna,  on  the  23d 
day  of  October,  1890,  to  secure  the  payment 
of  $45,000,  which  it  was  pretended  that 
Charles  Hartshorne  and  WIHlam  C.  Alder- 
son  and  their  associates  had  loaned  to  Fritz 
Sittel  and  his  wife,  Melvina.  That  the  de- 
fendant Choctaw,  Oklahoma  &  Gulf  Railroad 
Company  is  a  corporation  organized  under 
and  by  virtue  of  an  act  of  Congress,  and  is 
doing  a  railroad  and  mining  business  within 
the  Jurisdiction  of  the  United  States  court 
for  said  Central  district,  and  has  agents 
and  officers  located  within  said  Jurisdiction. 
That  during  the  year  1894  the  plaintiff  Fritz 
Sittel,  as  a  member  of  the  Choctaw  Tribe  of 
Indians,  settled  upon  and  obtained  possession 
of  a  certain  tract  of  land  situated  In  said 


Choctaw  Nation,  which  tract  of  land  Is  spe- 
cifically described  in  plaintiff's  complaint. 
That  during  the  year  1886  the  plaintiff  Edwin 
D.  Sittel  moved  upon  and  took  possession  of 
said  tract  of  land  as  a  tenant  of  plaintiff 
Fritz  Sittel,  and  remained  thereon,  and  Im- 
proved the  same  until  the  year  1899.  That 
In  the  year  1899  Edwin  D.  Chadlck,  acting 
as  the  agent  and  general  manager  of  the 
Choctaw  Coal  &  Railway  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Minnesota,  which  corporation  was 
authorized  by  an  act  of  Congress  to  do  busi- 
ness within  the  Indian  Territory,  entered 
Into  a  contract  with  these  plaintiffs,  by  which 
these  plaintiffs  were  to  allow,  and  did  agree 
to  allow,  the  said  Chadlck  as  manager  and 
agent  of  said  last-mentioned  corporation  to 
build  many  houses  on  the  aforesaid  tract  of 
land.    That  said  contract  was  In  writing 
and  signed  by  these  plaintiffs.    That  the 
said  Edwin  D.  Chadlck  took  charge  of  said 
contract,  and  delivered  the  same  to  the  said 
Choctaw  Coal  &  Railway  Company,  and  the 
railway  company  did  thereafter  deliver  the 
same  to  the  defendant  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company,  and  said  last- 
mentioned  railroad  company  now  has  pos- 
session of  said  contract,  and  said  plaintiffs 
are  unable  to  obtain  possession  of  the  same 
or  a  copy  thereof.    That  pursuant  to  aaid 
contract  said  Choctaw  Coal  &  Railway  Com- 
pany advanced  the  sum  of  $18,700  for  the 
purpose  of  building  the  before-mentioned 
houses.   That  prior  to  the  time  said  money 
was  advanced  it  was  mutually  agreed  and 
understood  by  and  between  these  plaintiffs 
and  said  Chadlck  and  the  officers  of  said 
Choctaw  Coal  &  Railway  Company  that  the 
said  corporation  was  to  have  possession  of 
said  houses  when  erected,  was  to  collect 
the  rent  thereon,  and  should  apply  the  same 
to  the  cost  of  building  the  same,  and  should 
charge  the  money  so  advanced  to  these  plain- 
tiffs, and  credit  these  plaintiffs  with  the 
rent  received  from  the  use  of  said  houses. 
And  It  was  further  agreed  and  understood  by 
and  between  aH  of  the  parties  to  said  con- 
tract that  when  the  rent  of  said  bouses 
should  equal  the  amount  so  advanced  by 
said  corporation  in  the  erection  of  said 
houses,  together  with  6  per  centum  Interest 
per  annum  on  said  amount,  then  the  cor- 
poration should  and  would  deliver  possession 
of  said  houses  to  these  plaintiffs,  and  would 
relinquish  all  of  Its  claims  to  and  Interest 
In  said  houses  to  these  plaintiffs.  That,  pur- 
suant to  said  agreement  entered  into  by  and 
between  said  corporation  and  said  Chadlck 
and  these  plaintiffs,  the  said  corporation 
erected  on  said  land  certain  houses,  which 
are  specifically  set  out  and  described  In  the 
complaint    That  the  amount  expended  by 
said  corporation  in  the  erection  of  said  hous- 
es amounted  to  $18,700,  and  the  rent  which 
said  corporation  and  its  assigns  have  collect- 
ed for  the  use  of  said  houses  amounted  to- 


Digitized  by 


OkL)  CHOCTAW,  O.  &  G.  R.  CO.  v.  SITTEL.  365 


$31,688  or  should  amount  to  said  sum.  That 
all  of  said  houses  were  completed  on  the  let 
day  of  October,  1890,  and  Immediately  there- 
after said  corporation  took  possession  of  all 
of  said  houses,  and  did  rent  and  use  and  oc- 
cupy the  same,  and  the  said  corporation 
and  its  agents  and  assigns  have  ever  since 
held,  used,  and  enjoyed  the  use  and  rent 
from  said  houses. 

There  are  further  allegations  to  the  effect: 
That  the  before-mentioned  trust  deed,  execut- 
ed by  said  Fritz  Slttel  and  his  wife,  Melvina, 
was  executed  without  consideration.  That 
long  after  the  said  houses  were  erected  the 
aforesaid  Chadick,  as  the  agent  and  general 
manager  of  the  Choctaw  Coal  ft  Railway 
Company,  stated  to  said  Fritz  Slttel  that  cer- 
tain members  of  the  council  of  the  Choctaw 
Nation  were  then  contending  that  the  said 
booses  belonged  to  the  said  railroad  com- 
pany, and  that  as  manager  of  the  railroad 
be  was  fearful  of  trouble  with  the  authorities 
of  the  Choctaw  Nation;  also,  that  some  of 
the  directors  of  the  railroad  company  were 
apprehensive  lest  the  money  which  had  been 
expended  In  the  erection  of  said  houses 
should  be  lost  That  he  as  manager  of  said 
railroad  company  desired  to  secure  a  mort- 
gage on  said  houses,  so  that  It  might  ap- 
pear to  the  authorities  of  said  nation  that 
said  Fritz  Sittel  was  the  owner  of  said 
bouses,  and  so  that  said  Chadick  might  say 
to  said  directors  that  said  money  was  se- 
cured by  a  mortgage.  That,  In  order  to  aid 
said  Chadick,  said  Fritz  Sittel  and  bis  wife, 
Melvina,  did  execute  said  trust  deed.  That 
there  was  no  other  consideration  paid  to  or 
received  by  said  Fritz  Slttel  or  his  wife, 
Melvina,  for  the  execution  of  said  deed.  That 
at  the  suggestion  of  Chadick  said  deed  was 
made  to  recite  that  Charles  Hartshorne,  who 
was  then  president  of  said  corporation,  and 
William  C.  Alderson,  who  was  then  treas- 
urer of  said  corporation,  did  advance  to  said 
Fritz  Sittel  and  his  wife,  Melvina,  the  sum 
of  $45,000,  when  In  truth  and  In  fact  said 
Hartshorne  nor  said  Alderson  nor  any  one 
else  had  advanced  to  said  Sittel  and  his  wife 
anything  whatever.    That  said  plaintiff  Ed- 
win D.  Slttel  knew  nothing  of  the  execution 
of  said  trust  deed  until  a  long  time  after 
the  same  had  been  executed. 

It  was  further  alleged,  In  substance:  That 
prior  to  the  17th  day  of  July,  1894,  said  Choc- 
taw Coal  &  Railway  Company  became  in- 
solvent That  on  said  17th  day  of  July, 
MM,  the  United  States  court  for  the  Sec- 
ond Judicial  division  of  the  Indian  Territory 
made  an  order  in  the  matter  of  a  suit  be- 
tween Langhorne,  Wister,  et  al.  against  the 
aforesaid  Choctaw  Coal  &  Railway  Company, 
Erecting  and  adjudging  and  decreeing  that 
ill  and  singular  the*  properties  and  appur- 
tenances of  said  corporation  be  sold  to  the 
-^best  and  best  bidder.  That  on  the  8th  day 
«f  September,  1894,  in  obedience  to  said  or- 
der of  court,  the  property  and  franchises  of 
add  last-mentioned  corporation  were  sold 


to  Francis  I.  Gowan  and  others,  and  Imme- 
diately thereafter  the  purchasers  at  said  sale 
took  possession  of  the  property  and  franchis- 
es owned  and  held  and  enjoyed  by  said  Choc- 
taw Coal  &  Railway  Company,  and  said  pur- 
chasers did  then  and  there  organize  a  cor- 
poration to  be  known  as  the  Choctaw,  Okla- 
homa &  Gulf  Railroad  Company,  which  Is 
one  of  the  defendants  herein.  That  on  the 
said  8th  day  of  September,  1894,  said  Choc- 
taw Coal  &  Railway  Company  ceased  to  ex- 
ist as  a  corporation,  and  has  never  since  said 
date  exercised  any  of  the  rights,  powers,  or 
privileges  of  a  corporation.  There  are  oth- 
er allegations  contained  in  the  complaint 
but  as  the  foregoing  presents  the  case  from 
the  standpoint  of  the  appellees  as  disclosed 
by  their  assignment  of  error  and  brief  of 
counsel,  It  is  not  necessary  to  go  further  Into 
them,  except  to  notice  those  In  relation  to 
the  disposal  of  the  property  Involved,  which 
are  to  the  effect  that  prior  to  said  80th  day 
of  December,  1895,  said  J.  W.  McLoud  and 
said  Choctaw  Coal  &  Railway  Company  had 
sold  and  disposed  of  many  of  the  before-men- 
tioned houses  to  various  persons,  the  actual 
number  and  description  and  value  of  said 
houses  so  disposed  of  being  unknown  to  said 
plaintiffs;  that  since  said  30th  day  of  De- 
cember, 1895,  said  Allen  Wright  has.  with 
the  knowledge  and  consent  of  said  McLoud 
and  the  said  Choctaw,  Oklahoma  &  Gulf 
Railroad  Company,  disposed  of  many  of  said 
houses  to  various  parties,  the  exact  number 
and  description  and  value  of  said  houses 
so  disposed  being  unknown  to  said  plain- 
tiffs; that  the  rent  collected  for  the  use  of 
said  houses  by  said  defendants  the  Choctaw, 
Coal  *  Railway  Company  have  more  than 
repaid  the  amount  expended  by  said  cor- 
poration In  the  erection  of  said  houses,  or 
the  rent  would  have  more  than  repaid  said 
expenditure  had  the  defendants  and  the 
said  Choctaw  Coal  &  Railway  Company  rent- 
ed said  houses  as  they  could  have  and  should 
have  done,  together  with  6  per  centum  per 
annum  on  said  amount  and  there  is,  or 
should  be,  a  large  excess  in  favor  of  these 
plaintiffs. 

The  prayer  of  the  complaint  is  in  words 
and  figures  as  follows:  "Wherefore,  the  prem- 
ises considered,  plaintiffs  pray  for  an  ac- 
counting between  these  plaintiffs  and  the 
defendants;  that  in  said  account  these  plain- 
tiffs be  charged  with  the  amount  advanced 
by  the  said  Chadick  In  the  erection  of  the 
aforesaid  houses,  and  that  they  be  credited 
with  the  reasonable  rental  value  of  all  said 
houses  so  erected  by  the  said  Chadick  from 
the  1st  day  of  October,  1890,  the  time  when 
said  houses  were  erected,  and  the  time  when 
the  said  Chadick  took  possession  of  same,  to 
the  time  of  the  trial  of  this  cause;  that 
plaintiffs  also  have  credit  for  the  value  of 
all  of  said  bouses  which  have  heretofore 
been  sold  or  disposed  of,  by  defendants  or  ei- 
ther one  of  them;  and  that  plaintiffs  have 
Judgment  against  the  defendants  for  the 
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amount  which  shall  be  found  due  plaintiffs 
for  the  rent  of  said  houses,  and  for  the 
amount  of  the  proceeds  of  the  sale  of"  the 
houses  heretofore  sold  by  the  defendants  or 
either  one  of  them,  and  for  a  decree  for  the 
possession  of  all  of  said  houses,  and  the 
land  upon  which  the  said  houses  are  now 
located,  which  are  now  In  the  possession  of 
the  defendants  or  either  one  of  them,  and 
for  all  costs  of  this  suit" 

The  defendants  by  their  answer  denied  In 
detail  many  of  the  allegations  of  the  com- 
plaint, and  for  further  answer  alleged,  in 
substance,  that  if,  prior  to  the  execution  of 
said  deed  of  trust  mentioned  in  tbe  com- 
plaint and  the  erection  of  said  houses  and 
buildings,  said  Edwin  D.  Chadlck,  who  was 
then  and  there  the  manager  of  the  Choctaw 
Coal  &  Railway  Company,  entered  into  an 
agreement  with  Fritz  and  Edwin  Sittel,  as 
set  forth  in  said  complaint,  he  did  so  not 
as  manager  of  said  company,  but  personally 
for  his  own  benefit,  by  the  terms  of  which 
said  Fritz  and  Edwin  Sittel  agreed  that  said 
Cbadick  should  receive  one-half  of  the  prof- 
its that  should  be  realized  from  the  sale 
and  rental  of  the  lands  at  South  McAlester, 
the  ownership  of  which  was  claimed  by 
Fritz  Sittel,  and  the  said  Chadick  in  consid- 
eration thereof  agreed  to  procure  the  erec- 
tion of  dwelling  houses  and  other  buildings 
upon  said  land,  being  the  land  mentioned  in 
plaintiff's  complaint;  that,  in  pursuance  of 
said  undertaking  upon  his  part,  Bald  Chadick 
advanced  for  the  erection  of  said  houses  and 
buildings  about  (80,000  or  $90,000  in  money 
which  belonged  to  the  Choctaw  Goal  and  Rail- 
way Company,  and,  as  security  for  this 
money,  he  procured  the  execution  by  Fritz 
Sittel  and  his  wife  to  said  deed  of  trust 
mentioned  In  the  complaint,  and  the  same 
was  substituted  for  the  said  original  agree- 
ment mentioned  in  plaintiff's  complaint,  If, 
In  fact,  said  original  agreement  ever  existed; 
that,  while  said  deed  of  trust  recites  that 
the  money  used  for  the  construction  of  said 
houses  had  been  advanced  by  Charles  Harts- 
horne  and  William  C.  Alderson  and  their  as- 
sociates, no  part  of  said  sum  was  advanced 
by  said  Hartshorne  and  Alderson,  neither  of 
whom  had  any  knowledge  of  the  execution 
of  said  deed  of  trust  until  long  after  its  ex- 
ecution said  notice  of  the  execution  of  the 
same  was  received  by  them  accidentally,  and 
not  from  Chadick. 

Defendants  further  say  that  the  money  in- 
vested by  said  Chadick  for  which  the  deed 
of  trust  in  question  was  taken  was  the  mon- 
ey of  the  Choctaw  Coal  &  Railway  Company, 
and  this  money  was  used  by  Chadick,  with 
the  knowledge  of  plaintiffs  in  this  case,  for 
bis  own  benefit,  and  not  for  the  benefit  of  de- 
fendants; that  it  was  furnished  by  said 
Chadick  without  the  knowledge  or  consent 
of  said  Choctaw  Coal  &  Railway  Company, 
and  without  the  knowledge  or  consent  of  ben- 
eficiaries Hartshorne  and  Alderson,  and  that, 
by  virtue  of  the  terms  of  said  agreement 


aforesaid  and  the  deed  of  trust  In  pursuance 
thereof,  the  action  of  Chadick  and  these  plain- 
tiffs was  a  fraud  upon  the  Choctaw  Coal  & 
Railway  Company;  that  said  money  so  in- 
vested by  said  Chadick  was  not  done  through 
any  knowledge  or  connivance  of  the  Choctaw 
Coal  &  Railway  Company,  the  real  benefi- 
ciary of  said  deed  of  trust,  but  the  said 
Choctaw  Coal  &  Railway  Company  never  at 
any  time  made  such  investment  knowingly 
or  with  intent  to  violate  or  evade  the  laws 
of  the  United  States  or  of  the  Choctaw  Na- 
tion; that,  inasmuch  as  the  money  of  the 
Choctaw  Coal  &  Railway  Company  was  in- 
vested in  said  premises  in  the  manner  above 
set  out,  said  premises  became  impressed  with 
an  equity  in  favor  of  said  company  to  the 
amount  of  the  money  actually  advanced,  and 
the  contracts  between  Chadick  and  these 
plaintiffs  were,  by  their  terms,  void  and  of 
no  legal  effect  In  law  as  against  Hartshorne 
and  Alderson  or  the  Choctaw  Coal  &  Rail- 
way Company,  and  such  contracts  ought  not 
to  be  upheld  as  against  the  beneficiaries  in 
said  deed,  except  in  so  far  as  the  real  party 
in  Interest  may  be  permitted  to  take  advan- 
tage of  said  contracts  for  the  protection  of 
the  equity  above  set  out;  that  as  soon  as  the 
beneficiary  under  said  deed  of  trust  discover- 
ed that  said  Chadick  had  advanced  Its  mon- 
ey, and  discovered  that  the  said  deed  of 
trust  had  been  executed,  it  asserted  its  rights 
under  said  deed  of  trust  for  the  security  giv- 
en by  the  same,  and  has  ever  since  asserted 
said  right  under  said  deed  for  security  and 
reimbursement  And  defendants  further  say 
that  if  the  said  Hartshorne  and  Alderson 
and  the  Choctaw  Coal  &  Railway  Company 
did  know  that  Chadick  had  advanced  the 
money  as  aforesaid  for  the  purpose  as  afore- 
said, as  soon  as  the  fact  that  the  said  deed 
of  trust  had  been  executed  was  brought  to 
their  knowledge,  they,  believing  the  same 
to  be  valid  and  binding  upon  the  said  Fritz 
Slttei  and  his  wife,  asserted  said  interest  for 
the  purpose  of  collecting  the  money  so  ad- 
vanced by  the  said  Chadick. 

There  are  several  other  paragraphs  to  the 
answer,  one  setting  up  the  defense  of  former 
adjudication;  but  as  counsel  for  both  par- 
ties have  briefed  the  case  upon  the  issues 
joined  by  the  foregoing  allegations  of  the 
complaint  and  answer  respectively  and  as 
their  respective  specifications  of  error  are 
all  predicated  upon  the  same  issues,  it  is 
reasonable  to  presume  they  have  waived  all 
other  questions. 

The  Supreme  Court  will  not  examine  the 
record  filed  In  any  case  In  search  of  preju- 
dicial errors  which  are  not  clearly  pointed 
out  and  insisted  upon  in  the  brief  of  the 
complaining  party,  but  all  such  errors,  if 
any,  shall  be  considered  as  waived.  Pennv 
v.  Fellner,  6  Okl.  886,  50  Pac.  123.  After 
the  Issues  were  joined  the  cause  was  referred 
to  a  special  master  to  make  findings  of  fact 
and  report  the  same  to  the  court.  Ri  rela- 
tion to  the  instruments  mentioned  in  the 
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pleadings  upon  which  the  accounting  herein 
was  prayed,  the  special  master  made  the 
following  findings  of  fact: 

"(6)  Was  the  contract  sued  on  herein  and 
made  the  basis  of  this  action  entered  into 
between  the  plaintiffs  and  Chadick,  manager 
of  the  Choctaw  Coal  ft  Railway  Company? 
The  evidence  shows  that  this  contract,  if  It 
ever  existed,  is  lost,  and  that  neither  of  the 
defendants  has  ever  seen  it  The  only  evi- 
dence offered  to  establish  the  execution  and 
terms  of  said  contract  is  that  of  plaintiffs 
Fritz  and  Ed  Slttel,  and  they  themselves  do 
not  agree  as  to  Its  terms.  Said  testimony  on 
this  point  being  so  conflicting  and  Irrecon- 
cilable that  the  master  Is  unable  to  state 
its  terms  and  conditions,  I  therefore  find 
that  If  there  was  a  written  contract,  as  al- 
leged, its  terms  and  conditions  have  not  been 
established. 

••(7)  I  find  that  the  deed  of  trust,  executed 
by  Fritz  Slttel  and  Melvina,  his  wife,  to  Ed- 
win D.  Chadick  as  trustee,  on  the  23d  day 
of  October,  1880,  is  a  bona  fide  instrument, 
and  entered  into  for  a  valuable  consideration, 
and  that  the  copy  of  said  deed  offered  in 
evidence  is  a  true  copy  of  the  original,  and, 
in  this  connection,  I  further  find  that  if  there 
was  a  contract,  understanding,  or  agreement 
between  plaintiffs  and  Chadick  prior  to  the 
execution  of  said  deed  of  trust  that  it  was 
set  aside  and  annulled  by  the  parties  and  the 
deed  of  trust  substituted  for  the  same." 

With  the  deed  of  trust  established  as  the 
basis  upon  which  settlement  should  be  had 
between  the  parties,  the  master  in  his  orig- 
inal report  and  in  three  separate  supple- 
mental reports,  after  elaborately  going  Into 
all  of  the  details  connected  with  the  transac- 
tions between  the  parties,  found  and  so  re- 
ported to  the  court  that  there  was  due  the 
plaintiff  from  the  defendant  the  Choctaw, 
Oklahoma  ft  Gulf  Railroad  Company  the 
sum  of  $6,086.70.  The  court  after  overruling 
certain  exceptions  filed  by  both  parties  to  the 
report,  approved  the  same,  and  entered  judg- 
ment In  favor  of  plaintiff  for  the  above 
amount,  with  interest  thereon  at  6  per  cen- 
tum per  annum  from  the  date  of  the  judg- 
ment, and  taxed  the  costs  against  the  de- 
fendant the  Choctaw,  Oklahoma  ft  Gulf  Rail- 
road Company,  and  dismissed  the  cause  as 
to  the  defendants  Allen  Wright  and  J.  W. 
McLond.  From  this  judgment,  except  the 
dismissal  of  the  case  as  to  the  defendants 
Allen  Wright  and  J.  W.  McLoud,  both  plain- 
tiffs and  the  defendant  Choctaw,  Oklahoma 
ft  Gulf  Railroad  Company  appealed  to  the 
Court  of  Appeals  of  the  Indian  Territory, 
and  the  cause  found  its  way  into  this  court 
under  the  terms  of  the  enabling  act  and  the 
schedule  to  the  Constitution.  Both  sides  as- 
sign numerous  errors.  Only  those  argued 
by  counsel  are  noticed,  as  the  others  must 
be  deemed  to  be  waived. 

Tbe  first  five  assignments  of  error  of  the 
appellant,  the  Choctaw,  Oklahoma  ft  Gulf 
Railroad  Company,  seem  to  have  been  made 


under  a  misapprehension  of  the  facts  as 
found  by  the  master.  They  all  attack  pur- 
ported findings  of  the  master  to  the  effect 
that  tbe  contract  originally  sued  upon  was  a 
valid,  existing  contract  established  by  the 
proof.  We  do  not  gather  such  a  meaning 
from  the  findings  of  the  master.  The  master 
says  in  his  report:  "I  further  find  that  if 
there  was  a  contract  understanding  or  agree- 
ment between  plaintiffs  and  Chadick  prior 
to  the  execution  of  said  deed  of  trust  that  it 
was  set  aside  and  annulled  by  the  parties, 
and  the  deed  of  trust  substituted  for  the 
same."  The  findings  of  the  master  in  this 
particular  were  evidently  In  accord  with  the 
theory  of  counsel  for  appellant,  and,  if  the 
calculation  in  arriving  at  the  amount  due  the 
appellees  was  based  upon  the  terms  of  the 
deed  of  trust  and  upon  the  contract  men- 
tioned in  the  complaint,  such  calculation 
redounded  to  the  benefit  of  the  appellant, 
and  It  is  difficult  to  understand  why  It  has 
anything  to  complain  of  on  that  score.  That 
counsel  took  this  view  of  his  case  Is  appar- 
ent from  a  quotation  from  his  brief  in  argu- 
ing his  eighth  assignment  of  error:  "The 
court  below,  however,  has  used  them  both 
(the  contract  sued  on  and  the  deed  of  trust) 
as  a  basis  of  computation  in  this  suit.  If 
the  court  will  carefully  examine  this  last 
point,  it  will,  we  think,  be  much  Impressed 
with  the  Idea  that  the  fatal  error  In  this 
case  on  the  part  of  the  court  below  was  in 
not  forcing  these  plaintiffs  to  stand  on  the 
deed  of  trust,  which  was  undoubtedly  the 
real  contract  between  the  parties,  and  in  our 
judgment  the  only  one  made.  If  the  court 
below  had  done  this,  this  case  would  have 
been  correctly  solved  and  the  court  would 
have  stated  to  these  plaintiffs,  'You  have  no 
right  of  action  here  until  you  show  me  that 
you  have  paid  off  this  deed  of  trust' ;  and,  In- 
asmuch as  the  money  expended  under  tbe  deed 
of  trust,  and  shown  in  the  proof,  amounts 
to  something  like  $80,000,  it  would  have  been 
Impossible  for  the  plaintiffs  to  do  this  thing." 
In  our  opinion  this  Is  exactly  what  the  court 
below  did.  It  required  the  master  to  make 
a  computation  of  the  exact  amount  of  money 
supplied  by  Chadick  as  the  agent  of  the 
appellant  or  its  predecessors,  and  ordered 
this  sum  to  be  restored  according  to  the 
terms  and  conditions  of  the  deed  of  trust 
before  the  appellees  were  entitled  to  anything. 
There  Is  no  complaint  of  any  error  in  the 
computation  made  by  the  master,  and  it 
must  be  presumed  that  the  amount  he  found 
due  the  plaintiffs  after  all  the  moneys  secur- 
ed by  the  deed  of  trust  had  been  paid  was 
correct  If  the  master  departed  from  the 
deed  of  trust  at  all  as  a  basis  for  bis  computa- 
tion, it  was  in  finding  that  Chadick  was  to 
have  one-third  interest  in  the  houses  in  con- 
troversy after  the  amounts  secured  by  the 
deed  of  trust  were  all  paid,  but,  as  the  court 
allowed  the  appellant  credit  for  this  item, 
It  has  no  reason  to  complain. 
Counsel  for  appellant,  the  Choctaw,  Okla- 
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honia  &  Gulf  Railroad  Company,  argues  his 
sixth  and  seventh  assignments  of  error  to- 
gether. In  arguing  these  assignments  he 
say 8:  "The  vice  of  the  court's  reasoning  In 
this  behalf  1b  that  we  are  charged  with  some- 
thing like  $4,000  as  the  reasonable  rent  of 
the  property  In  controversy.  If  we  had  been 
charged  with  the  rent  as  actually  collected, 
the  plaintiff  would  still  be  in  debt  to  the  de- 
fendant" There  was  evidence  offered  by 
both  parties  tending  to  show  the  amount  of 
rent  actually  collected.  The  plaintiffs  In- 
troduced evidence  to  establish  the  rental 
value  of  the  houses  which  they  contend  was 
the  best  evidence  at  their  disposal  to  estab- 
lish the  amount  of  rents  collected,  and  the 
defendants,  who  had  the  books  and  data 
necessary  to  accurately  establish  this  point, 
offered  a  mass  of  documentary  evidence, 
which  the  master  also  had  before  him.  It 
must  be  presumed  that  from  this  evidence 
he  made  his  findings  of  fact  on  that  par- 
ticular point.  We  cannot  say  from  an  ex- 
amination of  the  record  and  the  mass  of 
evidence  adduced  that  the  findings  of  fact 
are  not  supported  by  sufficient  evidence.  We 
believe  the  computations  made  by  the  referee 
are  substantially  correct,  based  upon  the  the- 
ory of  the  case  presented  by  the  counsel,  and, 
If  there  are  discrepancies  in  that  particular, 
counsel  have  failed  to  point  them  out  Be- 
sides, one  who  Is  liable  to  render  an  account 
has  the  burden  of  providing  allowances  or 
credits  which  he  may  claim.  Thatcher  v. 
Hayes  et  al.,  64  Mich.  184,  19  N.  W.  946; 
Pratt  v.  Grimes,  48  Dl.  876.  Furthermore, 
on  the  question  as  to  whether  the  suit  had 
accrued  at  the  time  it  was  commenced,  the 
evidence  shows  that  all  of  the  property  In-, 
volved  in  the  deed  of  trust  had  been  sold 
long  before  the  commencement  of  the  suit. 
Under  such  circumstances,  if  the  suit  had 
not  matured  at  the  time  it  was  commenced, 
there  was  no  possibility  of  It  ever  maturing. 
The  property  having  all  been  sold  by  the 
agents  of  the  appellant  the  time  for  a  set- 
tlement between  the  parties  was  ripe.  There 
Is  no  disposition  on  the  part  of  any  of  the 
parties  to  the  suit  to  complain  of  the  man- 
ner of  the  disposal  of  the  houses,  although 
it  is  not  entirely  clear  by  what  authority 
they  were  sold.  The  suit  was  brought  for 
the  purpose  of  having  an  accounting  between 
the  parties  and  a  settlement  of  long  standing 
differences,  and  the  basis  of  this  accounting, 
to  our  mind,  was  entirely  just  and  equitable. 

In  his  eighth  assignment  of  error  coun- 
sel complains  because  the  court  below  did  not 
hold  that  the  contract  sued  upon  was  void 
because  made  In  fraud  of  the  beneficiaries 
of  the  same,  and  In  arguing  this  assignment 
of  error  says:  "The  trial  court  took  a  curi- 
oub  and  most  extraordinary  view  of  this 
case  in  regard  to  this  particular  point.  In 
noticing  the  last  computation  of  the  master 
which  was  ordered  and  approved  by  the 
court  It  will  be  seen  that  under  the  direc- 


tion of  the  court  he  calculated  the  Interest 
on  the  cost  of  the  27  houses  at  the  rate  of  6 
per  cent,  for  one  year  and  then  deducted  one- 
half  the  rent  that  year.  This  court  must 
bear  in  mind  clearly  that  the  court  below 
deducted  one-half  this  year's  rent  on  the 
theory  that,  as  under  the  deed  of  trust  Cha- 
dick  was  to  get  one-half  the  rents  for  his 
services,  and,  as  he  had  expended  money  for 
these  houses  without  the  consent  of  the  bene- 
ficiaries under  the  deed,  he,  Chadick,  would 
not  be  permitted  to  take  the  personal  bene- 
fits of  said  deed,  and  the  Slttels  would  not 
be  permitted  to  get  the  interest  which  Chadick 
had  under  the  deed.  In  other  words,  the 
court  held  that  the  one-half  year's  rent  which 
Chadick  was  to  get  for  his  services  as  trus- 
tee under  the  deed  belonged  to  the  bene- 
ficiaries under  the  deed,  and  must  be  allowed 
to  the  beneficiaries  In  this  suit  At  the  end 
of  said  computation  it  will  be  found  that 
Chadlck's  one-third,  $2,165.64,  was  substract- 
ed  from  $6,496.63,  which  leaves  the  amount 
held  by  the  court  to  be  due  the  plaintiffs 
herein  with  6  per  cent  to  be  added  for  6% 
years.  This  one-third  interest  of  Chadick 
was  deducted  because  the  court  held  that 
under  the  contract  sued  on  in  this  case  Cha- 
dick was  to  get  one-third,  but  under  the  law 
that  one-third  belonged  to  the  beneficiary, 
which  we  will  call  the  defendant  herein,  and 
that,  as  this  one-third  belonged  to  the  benefi- 
ciary, the  Slttels  could  not  claim  that"  The 
foregoing  states,  with  substantial  accuracy, 
the  theory  of  the  master.  The  record  shows 
that  on  the  24th  day  of  January,  1902,  the 
court  re-referred  the  cause  to  the  master, 
with  directions  to  make  further  proof  as  to 
the  date  of  the  sales  of  all  the  houses  In  con- 
troversy, how  sold  and  by  whom,  and  the 
condition  of  the  mortgage  or  deed  of  trust 
alleged  to  have  been  executed  by  Fritz  Slttel 
and  his  wife  to  Edwin  D.  Chadick,  and  fur- 
ther proof  as  to  the  execution  of  said  mort- 
gage or  deed  of  trust  further  proof  to  be 
taken  as  to  the  interest  of  the  said  Chadick 
In  the  contract  sued  on  herein,  and  as  to 
whether  the  Kala-Inla  building  was  Includ- 
ed In  the  contract  between  the  plaintiffs  and 
Chadick,  and  as  to  the  total  amount  of  mon- 
ey expended  by  Chadick  as  manager  of  the 
Choctaw  Coal  &  Railway  Company  In  the 
erection  of  the  houses  covered  by  said  mort- 
gage or  deed  of  trust,  and  that  said  proof, 
when  so  taken,  be  passed  upon  by  the  master 
and  his  conclusions  of  fact  be  reported  to 
the  court  before  Its  next  regular  term.  In 
pursuance  of  this  order,  additional  proof  was 
taken  to  establish  the  personal  interest  of 
Chadick  In  the  property  Involved  In  the  deed 
of  trust  and  the  master  found  from  the  con- 
sideration of  such  evidence  that  "Chadick 
was  to  have  one-third  interest  in  the  houses 
in  controversy  after  the  amounts  secured  by 
the  deed  of  trust  were  all  paid."  The  deed 
of  trust  recites  on  its  face  that  "the  Bald 
Chadick  Is  during  the  continuance  of  this 
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trust  to  have  full  and  quiet  and  undisturbed 
possession  of  said  premises  as  trustee  and 
agent  for  said  Fritz  Sittel,  having  full  con- 
trol thereof,  with  authority  to  care  for  the 
same,  keep  up  repairs,  rent  and  collect  the 
rents  for  the  same  as  trustee  and  agent  for 
said  Sittel  as  aforesaid,  and  shall  account 
to  the  said  Sittel  for  the  amount  thereof, 
deducting  all  the  expenses  and  retaining 
one-half  of  the  net  income  for  his  services 
rendered  in  connection  with  this  business 
and  this  trust"  What  the  court  below  did 
was  to  subrogate  the  appellant  to  the  rights 
of  Chadlck,  as  disclosed  by  the  above  find- 
ings. As  there  was  evidence  reasonably 
tending  to  support  the  findings,  this,  we 
think,  was  entirely  proper.  The  evidence 
shows  that  in  the  transactions  involved  Cha- 
dlck was  the  agent  of  the  company,  and  that 
without  its  knowledge  or  consent  he  used 
Its  money  to  erect  all  of  the  buildings  that 
were  built  under  the  terms  of  the  contract; 
that  the  principal  upon  discovering  that 
Chadlck  was  using  its  money  for  such  pur- 
pose, and  also  for  the  purpose  of  personal 
gain  to  himself,  asserted  its  claim  to  what- 
ever profits  accrued  to  him  by  the  terms  of 
the  contract. 

In  Plotner  v.  Chlllson,  95  Pac.  775,  an 
Oklahoma  case  not  yet-  officially  reported, 
Mr.  Justice  Turner  quotes  approvingly  from 
McKinley  v.  Williams,  74  Fed.  94,  20  C.  a 
A.  312,  as  follows:  "To  permit  the  agent  of 
a  vendor  to  become  Interested,  as  the  pur- 
chaser or  as  the  agent  of  a  purchaser,  in 
the  subject-matter  of  the  agency,  inaugurates 
so  dangerous  a  conflict  between  duty  and 
self-interest  that  the  law  wisely  and  peremp- 
torily prohibits  It  An  agent  of  a  vendor, 
who  speculates  In  the  subject-matter  of  his 
agency,  or  intentionally  becomes  interested 
in  it  as  a  purchaser  or  as  the  agent  of  a  pur- 
chaser, violates  his  contract  as  agent,  and 
becomes  Indebted  to  his  principal  for  the 
profits  he  gains  by  his  breach  of  duty."  This 
rule,  we  think,  is  applicable  in  principle  to 
the  case  at  bar,  and  the  court  below  very 
wisely  allowed  the  appellant  to  be  subrogated 
to  all  rights  accruing  under  the  contract,  not 
only  those  which  by  its  terms  accrued  to 
the  principal,  but  also  those  accruing  to  the 
agent  We  do  not  see  why  the  appellant 
should  complain  of  the  application  of  this 
rule  to  this  case,  as  it  is  clearly  to  its  ad- 
vantage. And  the  appellees  have  no  right  to 
complain  of  it  because  it  was  only  enforcing 
a  contract  that  they  entered  into  in  good 
faith,  and  the  fact  that  the  court  below  held 
the  appellant  to  be  the  beneficiary  of  the 
profits  accruing  to  Chadlck  under  the  con- 
tract Instead  of  the  appellees,  Is  no  reason 
for  just  complaint 

As  to  the  assignments  of  error  on  behalf 
of  the  appellees,  we  do  not  believe  they  are 
well  taken.  There  was  no  serious  contro- 
versy between  the  parties  as  to  the  execution 
of  the  deed  of  trust  and  we  believe  the  evi- 
dence offered  to  prove  its  contents  was  en- 
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tirely  admissible.  Neither  was  there  any 
serious  fault  found  with  the  manner  of  sale 
of  the  houses.  It  is  evident  from  the  record 
that  the  principal  object  of  the  suit  was  an 
accounting  between  the  parties,  and  that  the 
principal  matter  in  controversy  was  whether 
the  accounting  should  be  based  upon  the  con- 
tract alleged  in  plaintiffs'  complaint  or  upon 
the  deed  of  trust  set  up  by  the'  defendants 
in  their  answer.  Counsel  for  appellees  set 
out  In  full  in  his  seventh  assignment  of  er- 
ror a  statement  which  in  all  respects  substan- 
tially agrees  with  that  made  by  the  master 
In  so  far  as  making  computations  is  con- 
cerned, as  follows:  "It  is  observed  by  com- 
paring the  foregoing  with  the  master's  find- 
ings that  I  have  adopted  (1)  the  rental  value 
as  found  by  the  master;  (2)  the  3  per  cent, 
depreciation  of  the  houses  as  found  by  the 
master;  (3)  the  date  of  the  sale  of  the  vari- 
ous houses  as  found  by  the  master;  (4)  the 
value  of  the  lots  as  found  by  the  master,  and 
that  the  only  difference  In  his  calculation  and 
my  figures  is  in  my  giving  plaintiff  credit  for 
all  of  the  rents,  Instead  of  one-half,  as  he 
did,  and  in  giving  plaintiffs  credit  for  all 
of  the  proceeds  arising  from  the  sale  of  the 
property  after  the  money  expended  In  build- 
ing the  houses  was  repaid,  Instead  of  credit- 
ing them  with  only  two-thirds,  as  the  mas- 
ter did."  We  have  commented  on  this  fea- 
ture of  the  case  in  another  part  of  this  opin- 
ion, and  approved  the  rule  of  the  court  below 
in  allowing  the  appellant  credits  for  the  prof- 
its, which,  by  the  terms  of  the  contract, 
would  have  accrued  to  Chadlck.  As  these 
Items  account  for  the  difference  between  the 
computation  of  the  master  and  the  computa- 
tion of  counsel,  and  as  we  have  decided  that 
the  court  below  was  correct  in  allowing  them 
to  the  appellant,  It  Is  not  necessary  to  dis- 
cuss the  matter  further. 

From  a  careful  review  of  the  record  .and 
the  report  of  the  master,  we  are  satisfied 
that  a  fair  and  equitable  accounting  has  been 
bad,  and  that  the  judgment  of  the  court  be- 
low should  be  affirmed,  and,  it  appearing  that 
the  judgment  below  has  been  superseded, 
that  appellees  are  further  entitled  to  the 
penalty  of  10  per  cent,  on  the  amount  of  the 
judgment  superseded  as  provided  by  section 
1311,  Mansf.  Dig.  (Ann.  St  1899,  §  813).  It 
is  so  ordered.    All  the  Justices  concur. 


KITCHELL   v.  HODGEN. 

(Supreme  Court  of  Kansas.   July  3,  1908.  Re- 
hearing Denied  Sept  23,  1908.) 

Evidence — Declarations  of  Vendor. 

Generally  declarations  against  bis  inter- 
est made  by  the  vendor  of  real  or  personal 
property  while  by  hypothesis  title  was  vested 
in  him  are  admissible  in  evidence  against  his 
vendee. 

IEd.  Note.— For  cns~s  in  point  see  Cent  Dig- 
vol.  20,  Evidence.  8§  840-831.] 

(Syllabus  by  the  Court) 


Digitized  by 


370 


97  PACIFIC  REPORTER. 


(Kan. 


Error  from  District  Court,  Sedgwick  Coun- 
ty; Tbos.  C.  Wilson,  Judge. 

Action  by  R.  T.  Hodgen  against  J.  W. 
Kitchell.  Judgment  for  defendant.  From  an 
order  granting  a  new  trial,  he  brings  error. 
Affirmed. 

The  petition  In  this  case  alleged  a  partner- 
ship between  the  plaintiff  and  others  associat- 
ed with  him  for  the  purchase  and  sale  of  a 
tract  of  real  estate  on  speculation.  The  title 
stood  in  the  name  of  James  S.  Foote.  The 
firm  of  Johnston  &  Blackwelder,  real  estate 
agents,  assuming  to  represent  Foote,  procured 
the  sale  to  be  made.  The  title  was  taken  for 
the  partnership  in  the  name  of  John  S.  Shel- 
ton  as  trustee,  who  agreed  to  act  in  accord- 
ance with  the  partnership  agreement  and  such 
instructions  as  might  be  given  him,  and  to 
sell  the  land  and  distribute  the  proceeds 
among  the  owners  according  to  their  several 
interests.  The  partnership  agreement  provid- 
ed that  the  subscribers  owned  the  land  In 
shares  proportioned  according  to  the  contribu- 
tions of  each  one  to  the  purchase  price.  John- 
ston &  Blackwelder  appeared  by  the  agree- 
ment to  have  advanced  $4,000  toward  the 
purchase  price  of  $24,000.  The  petition  charg- 
ed that  Johnston  &  Blackwelder  owned  the 
land  at  the  time  the  sale  was  negotiated; 
that  Foote  had  no  interest  in  it  and  only  held 
the  title  for  Johnston  &  Blackwelder;  that 
the  sum  of  $20,000  furnished  by  plaintiff 
and  others  and  paid  to  Johnston  &  Blackweld- 
er constituted  the  full  purchase  price;  that 
Johnston  &  Blackwelder  contributed  nothing, 
and  therefore  owned  no  Interest  in  the  prop- 
erty after  Foote  had  conveyed  to  Shelton; 
and  that  the  transaction  was  the  result  of 
fraudulent  conduct  and  representations  on 
the  part  of  Johnston  &  Blackwelder.  The 
prayer  of  the  petition  was  In  part  that  the 
interest  of  the  copartners  in  the  land  be  es- 
tablished, that  the  land  be  sold  and  the  pro- 
ceeds distributed,  and  for  other  relief. 

J.  W.  Kitchell  was  made  a  party  defendant 
The  petition  alleged  that  he  claimed  an  Inter- 
est in  the  land  by  virtue  of  two  deeds  from 
Shelton,  each  purporting  to  convey  an  undi- 
vided one-sixth  of  the  property,  but  it  was 
charged  that  he  had  in  fact  no  interest  in 
the  land ;  that  the  deeds  were  void  as  against 
the  plaintiff  and  his  copartners;  that  they 
were  made  without  consideration,  which  fact 
was  shown  by  the  Instruments  themselves; 
and  that  they  were  made  In  violation  of  the 
trust  agreement.  The  prayer  was  that  the 
Kitchell  deeds  be  declared  void,  and  that  he 
be  excluded  from  any  participation  in  the 
proceeds  of  the  sale  of  the  land.  Kitchell 
answered,  asserting  title  under  the  Shelton 
deeds,  and  asking  for  one-third  of  the  pro- 
ceeds of  the  sale  of  the  land  If  it  should  be 
ordered  sold.  The  plaintiff  replied  by  a  gen- 
eral denial  and  by  reasserting  the  special 
grounds  of  Invalidity  in  the  Shelton  deeds  as 
conveyances  set  forth  in  the  petition.  After- 
ward Kitchell  filed  a  supplemental  answer, 


setting  up  a  quitclaim  deed  from  Blackwelder 
and  quitclaim  deeds  from  Henry  Strother  and 
Robert  Bruce,  who  had  been  members  of  the 
purchasing  syndicate,  whereby  he  claimed  to 
be  the  owner  of  a  third  interest  In  the  prem- 
ises In  controversy.  The  plaintiff  replied  that 
such  deeds  were  without  consideration  mov- 
ing from  Kitchell,  were  given  In  fraud  of  the 
partnership,  and  that  Blackwelder  had  uo 
Interest  in  the  property  and  could  convey 
none.    On  the  trial  It  sufficiently  appeared 
that  one  of  the  Shelton  deeds  (the  other  need 
not  be  considered  here)  was  given  in  an  at- 
tempt to  transfer  to  Kitchell  whatever  inter- 
est Johnston  &  Blackwelder  had  In  the  prop- 
erty by  virtue  of  the  contract  referred  to, 
and  which  was  designated  as  an  undivided 
one-sixth.    No  consideration  passed  to  Shel- 
ton, who  merely  acted  at  the  request  of 
Blackwelder;  the  purpose  of  the  transaction 
being  the  satisfaction  of  a  judgment  which 
Kitchell  held  against  Johnston  &  Blackweld- 
er.   The  quitclaim  deed  from  Blackwelder 
set  up  In  the  supplemental  answer  was  given 
for  the  purpose  of  ratifying  and  confirming 
the  Shelton  deed.    Before  the  deeds  from 
Shelton  to  Kitchell  were  executed,  suits  in 
equity  had  been  commenced  in  the  United 
States  Circuit  Court  for  the  District  of  Kan- 
sas by  some  of  the  parties  to  the  partnership 
agreement  asking  for  a  rescission  of  it  so  far 
as  it  related  to  themselves  and  Johnston  & 
Blackwelder,  and  for  the  restoration  of  the 
money  they  had  paid  to  Johnston  &  Black- 
welder by  virtue  of  it.   It  was  charged  that 
Foote  did  not  own  the  land,  that  Johnston  & 
Blackwelder  were  the  owners  of  it,  and  that 
they  fraudulently  induced  the  sale  of  it  to  the 
partnership,  all  substantially  as  alleged  in 
this  case.   In  the  bills  of  complaint  certain 
Interrogatories  were  propounded  to  be  an- 
swered under  oath,  which  Blackwelder  did 
in  his  answers  as  follows :   "(1)  Whether  the 
original  of  the  written  contract  above  set 
forth  Is  not  in  your  custody,  and  Is  not  correct- 
ly described  In  this  bill,  and  whether  it  was 
not  written  by  said  George  H.  Blackwelder? 
Answer:  It  is;  was  written  by  George  H. 
Blackwelder,  and  is  substantially  described 
in  said  bill.   (2)  Whether  the  beneficial  own- 
ership of  the  property  described  was  not.  at 
said  time  of  said  contract  and  representa- 
tions, entirely  In  said  Johnston  &  Blackweld- 
er, as  stated  in  this  bill?  Answer:  Yes.  (3> 
Whether  at  said  time  the  entire  $20,000  paid 
by  the  other  members  of  the  syndicate  was 
not  placed  to  the  credit  of  Johnston  &  Black- 
welder In  bank,  and  what  bank,  and  whether 
any  part  of  it  was  paid  to  said  Foote,  or  any 
part  of  the  $4,000  recited  was  paid  by  said 
Johnston  &  Blackwelder  to  said  Foote,  and. 
If  so,  on  what  account?   Answer:  The  $20.- 
000  was  probably  placed  in  the  Citizens'  Bank 
of  Wichita,  at  least,  part  of  it  was.   No  part 
of  said  sum  was  paid  to  Foote.   The  money 
placed  in  bank  was  to  the  credit  of  Johnston 
&  Blackwelder.   (4)  Whether  said  Foote  had 
knowledge  at  the  time  of  said  sale,  and  of 


Digitized  by 


Kan.) 


MENTZER  v.  BURLIXGAMB. 


371 


the  terms  of  said  written  agreement,  and 
whether  he  ever  demanded  any  part  of  such 
purchase  money  as  belonging  to  him,  and,  if 
so,  whether  he  claimed  it  as  owner,  or  as  com- 
missions for  holding  and  conveying  the  legal 
title?  Answer:  Foote  had  knowledge  of  the 
sale,  but  had  no  knowledge  of  the  contract 
between  Shelton  and  the  purchasers.  He  did 
not  demand  any  part  of  the  purchase  money." 
To  sustain  the  issues  on  his  part  the  plain- 
tiff offered  these  interrogatories  and  answers 
in  evidence,  together  with  enough  of  the  pro- 
ceedlngs  in  the  federal  court  to  show  their 
relevancy.  Kitchell  objected.  The  evidence 
was  excluded,  Judgment  went  against  the 
plaintiff,  and  a  new  trial  was  granted  be- 
cause the  evidence  offered  was  excluded. 

Kos  Harris,  V.  Harris,  and  S.  W.  Shattuck, 
for  plaintiff  in  error.  H.  O.  Sluss,  for  defend- 
ant in  error. 

BURCH,  J.  (after  stating  the  facts  as 
above).  The  only  meritorious  question  pre- 
sented Is  whether  the  declarations  of  Black- 
welder  in  disparagement  of  his  right  while  he 
still  claimed  an  interest  In  the  property  in 
controversy  were  admissible  against  his  as- 
signee. The  defendant  makes  all  the  argu- 
ments for  the  exclusion  of  ordinary  hearsay 
testimony.  They  do  not  apply  to  admissions 
of  this  character.  The  cases  are  cited  which 
reject  such  evidence.  The  weight  of  reason 
and  of  authority  are  in  favor  of  its  admission. 
The  history  of  the  development  of  the  rule 
and  all  the  vicissitudes,  confusions,  and  quali- 
fications surmounted  in  its  final  recognition 
and  statement,  together  with  illustrative 
cases,  are  set  forth  in  Wigmore  on  Evidence, 
ti  1080.  1458,  and  1780,  et  seq.  The  subject 
need  not  be  gone  over  again  here. 

It  is  claimed  that  limitations  have  been 
placed  upon  the  rule  by  expressions  used  in 
previous  decisions  of  this  court.  A  careful 
reading  of  the  opinions  In  the  cases  cited 
*how  that  nothing  of  the  kind  was  Intended 
or  resulted.  Thus  in  Scheble  v.  Jordan,  30 
Kan.  353, 1  Pac.  121,  the  excluded  declaration 
was  made  after  transfer  of  title.  In  Osborne 
v.  Osborne,  33  Kan.  257.  6  Pac.  271,  the  state- 
ments were  not  against  the  Interest  of  the 
party  making  them.  In  Crawford  v.  Craw- 
ford, 60  Kan.  126,  55  Pac  842,  the  statements 
were  not  against  interest,  and  were  mainly 
mere  narrations  of  past  occurrences.  In 
Sumner  v.  Cook,  12  Kan.  162,  the  syllabus 
reads:  "To  make  a  declaration  of  one 'from 
whom  a  party  obtains  title  to  property  admis- 
sible in  evidence  against  the  latter  it  must 
have  been  made  during  the  time  the  interest 
In  the  property  was  vested  In  the  person  mak- 
ing the  declaration."  Whenever  possession 
is  an  issue  the  statements  of  a  predecessor  in 
title  limiting  or  qualifying  his  possession 
cannot  be  used  in  evidence  against  one  who 
claims  to  succeed  him  In  right,  unless  made 
while  possession  continued  In  the  party  mak- 
ing the  statements;  but  generally  declara- 


tions against  his  interest  made  by  the  vendor 
of  real  or  personal  property  while  by  hypoth- 
esis title  was  vested  in  him  are  admissible  in 
evidence  against  his  vendee. 

A  cause  of  action  was  stated  against  all  de- 
fendants. The  pleadings  were  broad  enough 
to  admit  the  evidence  offered.  It  rested  with 
the  defendant  to  plead  and  prove  that  he 
purchased  without  notice,  if  he  desired  to 
rely  upon  that  defense.  Beyond  this  the 
court  need  not  inquire  into  the  ultimate  rights 
of  the  parties.  Other  matters  argued  are 
unsubstantial. 

The  order  of  the  district  court  granting  a 
new  trial  Is  affirmed. 


MENTZER  v.  BURLINGAMB  et  mt. 
(Supreme  Court  of  Kansas.    June  6,  1008. 
Rehearing  Denied  Sept  23,  1908.) 

Principal  and  Sureties— Contribution  be- 
tween Sureties— Limitations. 

A  surety's  right  of  action  for  contribu- 
tion against  a  co-surety  accrues  at  the  time  he 
pays  the  debt  of  the  principal,  and  the  statute 
of  limitations  does  not  begin  to  run  against 
his  cause  of  action  until  he  has  paid  the  debt. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Woodson  Coun- 
ty; Oscar  Poust,  Judge. 

Action  by  George  Mentzer  against  H.  D. 
Burllngame  and  wife.  Judgment  for  de- 
fendants. Plaintiff  brings  error.  Reversed 
and  remanded. 

Klrkpatrlck  &  Holmes,  for  plaintiff  In 
error.  Lamb  &  Hogueland,  for  defendants 
in  error. 

PORTER,  J.  A  former  judgment  was  re- 
versed for  error  In  sustaining  a  demurrer 
based  on  the  statute  of  limitations,  which 
defense  this  court  held  did  not  appear  on 
the  face  of  the  petition.  Mentzer  v.  Bur- 
llngame, 71  Kan.  581,  81  Pac.  106.  Plaintiff 
and  defendant  were  co-sureties  for  the  Yates 
Center  Creamery  Association  on  two  promis- 
sory notes  which  were  held  by  the  Yates 
Center  Bank.  On  April  11,  1898,  when  the 
notes  matured,  the  bank  took  a  new  note 
for  the  amount  of  both  which  was  signed  by 
the  plaintiff  and  other  co-sureties,  but  which 
was  not  signed  by  the  defendant.  There- 
after the  bank  obtained  a  judgment  against 
the  plaintiff  upon  the  last-mentioned  note. 
He  satisfied  the  Judgment  on  June  10,  1903, 
and  afterwards  brought  this  suit  for  contri- 
bution against  his  co-sureties  including  the 
defendant,  Burllngame.  The  cause  was  tried 
to  the  court  without  a  Jury.  The  court  made 
findings  of  fact,  and  held  as  conclusions  of 
law  that  the  giving  of  the  last  note  to  the 
bank  constituted  a  payment  of  the  two  notes 
signed  by  Burllngame,  that  any  cause  of  ac- 
tion In  favor  of  the  plaintiff  against  his 
co-sureties  accrued  at  that  time,  and  as  this 
suit  was  not  begun  until  March  2,  1904,  it 
was  barred  by  the  statute  of  limitations.  In 
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this  we  think  the  learned  judge  erred.  The 
original  notes  were  simply  renewed  by  the 
giving  of  the  new  note.  This  is  shown  con- 
clusively by  the  evidence  and  findings  of 
fact  No  proof  was  offered  which  even 
tended  to  show  an  agreement  between  the 
bank  and  the  makers  of  the  new  note  that 
It  should  operate  as  payment  The  bank  re- 
tained tbe  old  notes  which  were  not  stamped 
or  marked  paid.  Prima  facie  the  giving  of 
the  new  note  was  merely  a  renewal,  and  not 
a  payment  The  burden  rested  upon  tbe  de- 
fendant to  show  the  contrary.  Stetler  v. 
King,  43  Kan.  316,  23  Pac.  658,  and  cases 
cited;  Webb  v.  Bank,  67  Kan.  62,  72  Pac. 
520. 

The  statute  did  not  begin  to  run  until  the 
cause  of  action  for  contribution  accrued,  and 
this  was  when  the  surety  satisfied  the  debt 
The  action  was  not  upon  the  note  nor  upon 
the  judgment,  but  upon  the  implied  promise 
for  contribution.  Reed  v.  Humphrey,  69 
Kan.  155,  76  Pac.  390;  Gross  v.  Davis,  87 
Tenn.  226,  11  S.  W.  92,  10  Am.  St.  Rep. 
635;  Zuelllg  v.  Hemerlle  et  al.,  60  Ohio  St 
27,  53  <N.  E.  447,  71  Am.  St  Rep.  707.  A  sure- 
ty's right  of  action  for  contribution  from  a  co- 
surety accrues  at  the  time  he  pays  the  debt 
The  statute  of  limitations  does  not  begin  to 
run  against  his  right  until  such  payment. 
Loewenthal  v.  Coonan,  135  Cal.  381,  67  Pac. 
324,  1033,  68  Pac.  303,  87  Am.  St  Rep.  115. 
See  extended  note  to  Scott  v.  Nichols,  \»1  Am. 
Dec.  504-508,  27  Miss.  94. 

The  judgment  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


STATE  ex  rel.  JACKSON,  Atty.  Gen., 
WILCOX. 

(Supreme  Court   of  Kansas.     July  3,  1908. 
Rehearing  Denied   Sept.  23,  1908.) 

Quo  Warranto— Fobfeitube  of  Office. 

A  mayor  of  a  city  who  failed  to  give  the 
county  attorney  notice  of  known  violations  of 
the  law  prohibiting  the  sale  of  intoxicating  liq- 
uors, and  who  failed  to  make  a  bona  fide  at- 
tempt to  enforce  the  law,  and  who  permitted 
the  carrying  on  of  the  traflic  under  a  system 
imposing  fines  as  a  means  of  obtaining  public 
revenue  for  the  city  from  the  traffic,  forfeited 
his  office;  and  the  court  on  quo  warranto 
would  oust  him  therefrom. 

Original  quo  warranto  by  the  state,  on  tbe 
relation  of  F.  S.  Jackson,  Attorney  General, 
against  J.  H.  Wilcox,  to  oust  the  latter  from 
the  office  of  mayor  of  Coffeyville  for  neglect 
of  official  duty.  Judgment  of  ouster  granted. 

F.  S.  Jackson,  Atty.  Gen.,  John  S.  Dawson, 
and  Charles  D.  Shukers,  for  plaintiff.  J.  P. 
Rosslter,  for  defendant. 

PER  CURIAM.  This  was  an  action 
brought  by  the  Attorney  General,  in  the  name 
of  the  state,  to  oust  J.  H.  Wilcox  from  the 
office  of  mayor  of  Coffeyville  for  failure  and 
neglect  of  official  duty  In  the  enforcement 


of  the  law  relating  to  tbe  sale  of  intoxicating 
liquors  and  the  keeping  of  gambling  houses. 
It  was  alleged  that  he  had  failed  and  neg- 
lected to  notify  the  county  attorney  of  vio- 
lations of  the  prohibitory  liquor  law,  or  to 
furnish  the  names  of  witnesses  by  whom  such 
violations  could  be  proven,  and  that  in  co- 
operation with  other  officers  of  the  city,  he 
had  purposely  assisted  in  imposing  and  col- 
lecting license  taxes  on  the  business  of  ille- 
gally selling  and  keeping  for  sale  intoxicat- 
ing liquors  within  the  city  under  the  pretense 
of  Imposing  fines.  In  his  answer  the  defend- 
ant denied  all  of  the  charges  made  by  the 
Attorney  General.  Much  testimony  has  been 
taken  in  the  case,  which  shows  that  during 
the  term  of  Mayor  Wilcox,  and  until  about 
the  time  this  proceeding  was  brought,  saloons 
and  joints  where  Intoxicating  liquors  were 
unlawfully  sold  were  in  open  operation  in 
the  city.  There  Is  some  conflict  in  the  tes- 
timony; but  after  a  careful  reading  and 
consideration  of  the  same,  we  are  satisfied 
that  the  unlawful  traffic  In  intoxicating  liq- 
uors was  carried  on  with  the  knowledge  and 
consent  of  the  mayor  and  other  officers  of  the 
city,  and  with  the  understanding  that,  upon 
the  payment  of  pretended  monthly  fines  of 
fixed  amounts,  the  joint  keepers  would  be 
permitted  to  operate  free  from  interference 
by  the  city  officers.  These  fines  were  regu- 
larly collected  by  the  officers  of  the  city  and 
paid  into  the  city  treasury,  and,  until  shortly 
before  the  commencement  of  this  action,  the 
joint  keepers  were  given  the  immunity  and 
protection  which  the  payments  were  Intended 
to  secure  to  them.  The  mayor  appears  to 
have  proceeded  on  the  theory  that  he  was 
justified  in  following  this  course  so  long  as 
the  wide  open  policy  was  in  vogue  in  the 
county. 

It  Is  the  finding  of  the  court  that  the  de- 
fendant did  not  give  the  county  attorney  no- 
tice of  known  violations  of  the  law  prohibit- 
ing the  sale  of  intoxicating  liquors,  nor  make 
a  bona  fide  attempt  to  enforce  the  law,  as  his 
duty  and  the  obligations  of  the  law  required; 
that  the  system  of  imposing  fines  was  adopted 
as  a  means  of  obtaining  public  revenue  for 
the  city  from  the  traffic;  and,  further,  that 
it  was  carried  on  with  the  sanction  and  con- 
currence of  the  defendant  The  finding  and 
decision  is  that  he  has  forfeited  the  office  of 
mayor  of  Coffeyville,  and  a  judgment  of  oust- 
er will  be  rendered  In  accordance  with  the 
prayer  of  the  plaintiff's  petition. 


STATE  ex  rel.  JACKSON,  Atty.  Gen.,  v. 
CITY  OF  COFFEYVILLE. 

(Supreme  Court  of  Kansas.    July  3,  1908.1 

Quo  Warranto— Exercise  or  Powers  bt  Mu- 
nicipality— USUBPATION. 

Where  a  city  for  certain  sums  of  money 
pnid  from  time  to  time  in  the  form  of  simulated 
fines  and  forfeitures  permitted  persons  to  car- 
ry on  the  liquor  traffic  and  keep  gambling  houses 
in  the  city,  and  have  immunity  from  prosecution 
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and  punishment,  the  court  on  quo  warranto 
will  award  a  judgment  ousting  the  city  from 
the  exercise  of  such  unwarranted  corporate 
powers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  41,  Quo  Warranto,  §  9.] 

Quo  warranto  by  the  state,  on  the  relation 
of  F.  S.  Jackson,  Attorney  General,  against 
the  city  of  Coffeyville  to  oust  the  city  from 
the  exercise  of  unwarranted  corporate  pow- 
ers. Judgment  of  ouster  awarded. 

Fred  8.  Jackson,  Arty.  Gen.,  for  plaintiff. 
Geo.  R.  Snelllng,  for  defendant 

PER  CURIAM.  Action  of  quo  warranto 
brought  by  the  state,  on  the  relation  of  the 
Attorney  General,  to  oust  the  city  of  Coffey- 
ville from  the  exercise  of  the  assumed  and 
unwarranted  corporate  powers,  privileges, 
and  franchises  of  indirectly  levying  and  col- 
lecting license  taxes  on  those  engaged  In  the 
unlawful  sale  of  Intoxicating  liquors  within 
the  city,  and  also  authorizing  and  licensing 
the  keeping  of  gambling  houses  in  the  city. 
It  is  alleged  that  for  certain  sums  of  money 
paid  from  time  to  time  In  stipulated  sums,  in 
the  form  of  simulated  fines  and  forfeitures, 
these  persons  should  be  permitted  to  carry 
on  the  unlawful  business  and  practices,  and 
have  immunity  from  prosecution  and  punish- 
ment An  answer  containing  a  general  denial 
•was  filed  by  counsel  for  the  city.  The  case 
was  finally  submitted  upon  testimony  taken  to 
be  used  in  this  and  the  case  of  State  of  Kan- 
sas ex  rel.  F.  S.  Jackson,  Attorney  General,  v. 
J.  H.  Wilcox  (Just  decided)  97  Pac  372, 
which  abundantly  sustains  the  allegations  and 
claims  of  the  state.  No  one  appeared  at  the 
final  hearing  to  contend  that  the  charges 
made  by  the  state  were  not  sustained  by  the 
proof,  nor  to  justify  the  illegal  practices  of 
the  city  authorities. 

A  Judgment  of  ouster  will  be  awarded 
against  the  city  in  accordance  with  the  prayer 
of  plaintiff's  petition. 


PETERSON  v.  BAKER. 
(Supreme  Court  of  Kansas.    June  6,  1908. 
Rehearing  Denied  Sept.  23,  1908.) 

1.  Receivers— Actions—  Pbocbss. 

Under  the  provisions  of  sections  2,  3, 
Act- March  3,  1887,  c.  373,  24  Stat.  554 
ttJ.  S.  Comp.  St  1901,  p.  582),  a  receiver  who 
is  in  charge  of  corporate  property  under  an 
appointment  by  a  federal  court  may  be  sued 
in  the  courts  of  a  state  where  the  property  is 
located,  without  first  obtaining  leave  of  the 
court  making  the  appointment;  and  process 
may  be  served  upon  such  receiver  in  the  man- 
ner prescribed  by  the  law  of  such  state  for 
service  of  like  process  upon  the  corporation. 

2.  Abatement  and  Revival— Dischabge  or 
Receives  Pending  Suit. 

Where  such  a  receiver  has  been  properly 
sued  in  a  state  court,  and  is  afterwards  dis- 
charged by  the  court  where  the  appointment 
was  made,  and  the  property  of  which  he  was 
In  charge  is  returned  to  the  owner,  but  pro- 
vision is  made  in  the  order  of  discharge  for  a 
continuance  of  the  suit  in  the  name  of  the 
receiver,  such  discharge  does  not  furnish  a  suf- 


ficient reason  for  the  dismissal  of  the  suit  in 
the  state  court. 

8.  Cabbiebs— Cabbiage  or  Passengebs— Ac- 
tions fob  Injuries— Instructions. 

It  is  not  error  for  the  district  court  to 
refuse  to  give  an  instruction  to  the  jury  as 
requested,  when  substantially  the  same  state- 
ment of  the  law  is  contained  in  the  instruc- 
tions which  are  given. 

4.  Appeal  and  Ebbor— Harmless  Error— 

Refusal  of  Instruction. 

Where  the  trial  court  is  requested  to  give 
an  instruction  to  the  jury,  the  materiality  of 
which  depends  upon  the  existence  of  numerous 
facts  recited  therein,  and  the  request  is  re- 
fused, the  error,  if  any,  committed  by  such 
refusal,  will  be  rendered  harmless,  if  the  jury 
by  its  special  findings  of  fact  find  against  the 
requesting  party  as  to  the  existence  of  the 
facts  recited. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  Lucinda  Baker  against  O.  J. 
Peterson,  receiver  of  the  Iola  Electric  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Campbell  &  Goshorn,  for  plaintiff  In  er- 
ror. J.  D.  Atchison,  Chris  Ritter,  and  G.  R. 
Gard,  for  defendant  in  error. 

GRAVES,  J.  This  action  was  commenced 
in  the  district  court  of  Allen  county  by  Lu- 
cinda Baker  to  recover  damages  sustained 
by  her  when  alighting  from  a  street  car 
In  the  city  of  Iola.  She  recovered  a  Judg- 
ment against  the  receiver  of  the  electric 
railroad  company,  and  he  prosecutes  error. 

The  first  error  assigned  Is  that  the  district 
court  did  not  acquire  Jurisdiction  of  the  re- 
ceiver, for  the  reason  that  he  was  not  prop- 
erly served  with  process.  The  summons  is- 
sued was  in  due  form.  The  return  thereon 
reads:  "State  of  Kansas,  Allen  County — ss: 
Received  this  writ  this  30  day  of  October, 
1905,  and  as  commanded  therein  I  served  the 
same  upon  the  following  persons  of  the  de- 
fendants within  named,  by  delivering  to  each 
of  said  defendants,  personally,  a  true  and 
certified  copy  of  the  within  summons  with 
all  the  endorsements  thereon,  at  the  time 
following,  to  wit:  Otto  S.  Heberling,  who 
was  at  the  time  of  such  service  the  general 
manager  and  in  control  of  the  Iola  Electric 
Railroad  and  Its  property  under  said  defend- 
ant O.  J.  Peterson,  receiver  of  said  railroad, 
said  receiver  O.  J.  Peterson  not  being  found 
in  my  county,  said  Otto  S.  Heberling  being 
then  and  there  in  charge  of  the  general  of- 
fice of  such  receivership  at  Iola  in  said  coun- 
ty, and  said  Iola  Electric  Railroad  being  lo- 
cated wholly  within  said  county."  A  mo- 
tion to  set  aside  this  service  was  duly  filed 
by  the  receiver,  appearing  specially  therefor, 
which  was  overruled.  March  3,  1887,  Con- 
gress provided  that  receivers  for  corporations 
in  actions  pending  in  the  federal  courts  could 
be  sued  In  the  state  courts  without  first  ob- 
taining leave  of  the  court  wherein  the  re- 
ceiver was  appointed.  The  act  is  sections 
2,  3,  c.  373,  24  Stat.  554,  which  read: 
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"Sec  2.  That  whenever,  in  any  cause  pend- 
ing in  any  court  of  the  United  States,  there 
shall  be  a  receiver  or  manager  In  possession 
of  any  property,  such  receiver  or  manager 
shall  manage  and  operate  such  property  ac- 
cording to  the  requirements  of  the  valid 
laws  of  the  state  in  which  such  property 
shall  be  situated;  in  the  same  manner  the 
owner  or  possessor  thereof  would  be  bound 
to  do  If  In  possession  thereof.  Any  receiver 
or  manager  who  shall  willfully  violate  the 
provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  on  con- 
viction thereof,  be  punished  by  a  fine  not 
exceeding  $3,000,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  such  punish- 
ments, in  the  discretion  of  the  court. 

"Sec.  3.  That  every  receiver  or  manager  of 
any  property  appointed  by  any  court  of  the 
United  States  may  be  sued  in  respect  of  any 
act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  with- 
out the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed; 
but  such  suit  shall  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which  such 
receiver  or  manager  was  appointed,'- so  far 
as  the  same  shall  be  necessary  to  the  ends 
of  Justice." 

These  sections  were  re-enacted  as  a  part  of 
chapter  866,  25  Stat.  436  (U.  S.  Comp.  St. 
1901,  p.  582),  August  13,  1888.  By  this  stat- 
ute, receivers  were  placed  upon  the  same 
plane'  with  respect  to  the  service  of  process 
as  the  corporations  whose  property  they  con- 
trolled. Central  Trust  Co.,  etc,  v.  St  L. 
A.  &  T.  Ry.  Co.  (C.  C.)  40  Fed.  426;  Eddy 
v.  Lafayette,  163  U.  S.  456,  16  Sup.  Ct.  1082, 
41  L.  Ed.  225.  It  follows  that  the  district 
court  acquired  Jurisdiction  of  the  receiver  If 
he  was  properly  served  under  the  laws  of  this 
state.  The  statute  upon  this  subject  is  sec- 
tion 4498,  Gen.  St  1901,  which  reads:  "A 
summons  against  a  corporation  may  be  serv- 
ed upon  the  president,  mayor,  chairman  of 
the  board  of  directors,  or  trustees,  or  other 
chief  officer;  or,  if  its  chief  oflicer  is  not 
found  In  the  county,  upon  its  cashier,  treas- 
urer, secretary,  clerk,  or  managing  agent ;  or 
if  none  of  the  aforesaid  officers  can  be  found, 
by  a  copy  left  at  the  office  or  usual  place  of 
business  of  such  corporation,  with  the  person 
having  charge  thereof."  It  seems  that  un- 
der this  statute  the  return  shows  good  serv- 
ice upon  the  receiver,  and  that  the  court  was 
justified  in  overruling  the  motion  to  set  it 
aside.  Service  was  made  in  lola,  Allen  county, 
at  the  receiver's  general  office  in  that  county, 
by  leaving  a  copy  of  the  summons  there 
with  the  receiver's  general  manager,  who  was 
then  in  charge  of  the  office  and  in  control 
of  the  electric  railroad  in  the  hands  of  the 
receiver.    This  was  sufficient 

After  the  motion  to  set  aside  service  was 
denied,  a  motion  to  dismiss  was  filed,  based 
upon  the  ground  that  the  receiver  had  been 
since  the  suit  was  commenced  discharged  by 
the  federal  court  which  had  appointed  him, 


and  that  his  powers  thereby  ceased.  It  ap- 
peared from  the  action  of  the  federal  court 
In  this  matter  that  the  road  was  taken  out 
of  the  hands  of  the  receiver  and  restored  to 
the  company,  and  this  case,  with  others  then 
pending  In  the  state  courts  against  the  re- 
ceiver, was  turned  over  to  the  company  to 
defend,  and  the  corporation  was  ordered  to 
save  the  receiver  harmless  from  any  Judg- 
ment which  might  be  entered  against  him  in 
such  cases,  and,  In  case  of  failure  to  do  so, 
the  property  would  be  held  responsible  there- 
for. The  order  evidently  contemplated  a  con- 
tinuance of  the  suit  in  the  name  of  the  re- 
ceiver. We  are  unable  to  say  that  the  court 
erred  In  overruling  the  motion  to  dismiss. 

The  court  refused  three  instructions  re- 
quested by  the  receiver.  The  first  directed 
a  verdict  for  the  defendant  This  was  clear- 
ly Incorrect  and  need  not  be  considered  fur- 
ther. The  second  one  reads:  "If  you  believe 
from  the  evidence  that  the  place  where  the 
car  in  question  stopped  Just  before  plaintiff* 
attempted  to  alight  therefrom  was  not  a  regu- 
lar stopping  place,  but  a  'call  stop'  only,  and 
that  plaintiff  did  not  Inform  the  conductor 
or  motorman  of  said  car  that  she  wished  to 
alight  at  said  place,  you  would  not  be  war- 
ranted in  finding  the  defendant  guilty  of 
negligence  in  causing  said  car  to  be  started 
ahead  while  plaintiff  was  attempting  to 
alight  therefrom,  unless  you  further  believe 
from  the  evidence  that  the  conductor  or 
motorman  of  said  car  saw  or  knew  that  she 
was  intending  or  attempting  to  do  so  at  the 
time  said  conductor  signaled  his  motorman 
to  proceed  with  his  car."  This  instruction 
was  given  in  substance,  but  was  modified  by 
another  which  reads:  "If  the  conductor  of 
the  car  on  which  the  plaintiff  was  a  passen- 
ger saw  the  plaintiff  at  the  time  she  was 
alighting  from  the  car,  or  by  the  exercise  of 
ordinary  care  in  performing  his  duties  as 
such  conductor  he  could  have  seen  her,  then 
it  was  his  duty  to  hold  his  car  until  she  had 
alighted;  and,  under  such  circumstances,  if 
he  did  signal  the  motorman  to  start  the  car 
while  the  plaintiff  was  alighting,  such  act 
was  negligence  on  his  part."  The  Instruc- 
tion, as  thus  modified,  applied  directly  to  the 
lacts  of  the  case,  and  we  cannot  say  that  the 
court  erred  in  refusing  to  give  the  one  re- 
quested without  modification.  The  third  in- 
struction reads:  "If  you  find  from  the  evi- 
dence that  at  the  time  plaintiff  was  leaving 
the  car,  and  at  the  time  she  alighted  there- 
from, said  car  was  In  motion,  and  that  she 
took  hold  of  the  band  rail  at  the  rear  of  the 
vestibule,  and  at  the  time  she  alighted  from 
the  car  she  still  retained  hold  of  said  hand 
rail,  and  that  while  so  holding  to  said  hand 
rail  her  face  was  toward  the  rear  of  the 
car,  in  a  direction  opposite  from  the  con- 
ductor, and  in  such  direction  that  she  could 
not  see  the  conductor,  or  any  signal  which 
he  gave,  and  while  she  was  in  such  position, 
with  the  car  in  motion,  she  did  alight  there- 
from, and  the  jury  believe  that  the  position 
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plaintiff  then  took  and  was  then  in  had  any- 
thing to  do  with,  or  In  any  way  contributed  to, 
plaintiff's  fall  which  she  received  at  the  time, 
then  plaintiff  cannot  recover  in  this  action, 
and  your  verdict  should  be  for  the  defend- 
ant" This  instruction  groups  the  facts  in 
the  case  supposed  to  bear  upon  the  question 
of  contributory  negligence.  It  is  a  form  of 
instruction  not  to  be  encouraged.  It  Is  cal- 
culated to  mislead  the  jury,  and  does  not 
harmonize  with  the  recognized  distinction 
between  the  functions  of  the  court  and  jury 
in  the  determination  of  questions  of  fact 
An  instruction  which  gives  the  rules  of  law 
applicable  to  the  facts  shown  in  the  case, 
leaving  the  jury  to  make  the  application,  la 
preferable.  The  instruction  given  by  the 
court  upon  this  subject  seems  quite  clear,  and 
fully  covers  the  case.  The  materiality  of  the 
instruction  requested  was  destroyed,  howev- 
er, by  the  special  findings  of  the  jury,  as  the 
facts  stated  therein  were  found  not  to  have 
contributed  to  the  injury.  No  error,  there- 
fore, can  be  predicated  upon  the  action  of  the 
court 

Objection  is  made  to  an  instruction  given 
to  the  Jury  by  the  court  which  reads:  "You 
are  further  instructed  that  the  plaintiff  can- 
not recover,  notwithstanding  there  may  have 
been  negligence  on  the  part  of  the  defendant 
or  his  agents  or  employes  which  may  have 
contributed  to  the  accident  If  she,  by  the 
want  of  ordinary  care  and  prudence,  as  de- 
fined in  these  instructions,  and  by  her  own 
voluntary  acts,  so  far  herself  contributed  to 
the  accident  that  but  for  this  fact  it  would 
not  have  happened."  The  last  clause  of  the 
closing  sentence  constitutes  the  objectionable 
feature.  It  is  insisted  that  the  law  here 
stated  relieves  the  plaintiff  of  responsibility 
for  contributory  negligence,  unless  such  neg- 
ligence causes  the  injury;  while  the  true 
rule  la  contended  to  be  that  negligence  of 
the  plaintiff,  however  slight  or  remote,  if  it 
contributes  in  any  degree  to  the  injury,  will 
relieve  the  defendant  of  liability.  The  in- 
struction given  Is  sustained  by  an  abundance 
of  authority.  In  7  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed)  378,  the  author  of  the  article  on 
contributory  negligence  uses  these  exact 
words  In  the  definition  of  that  phrase.  1 
Thompson  on  Neg.  §  221.  The  same  rule 
has  long  been  followed  in  this  state.  In  the 
case  of  Paclf.  Ry.  Co.  v.  Houts,  12  Kan.  328, 
the  defendant  requested  the  court  to  instruct 
the  jury  that,  if  the  plaintiff  was  guilty  of 
negligence  which  contributed  even  in  the 
slightest  degree  to  the  Injury,  he  could  not 
recover.  This  was  refused  and  assigned  as 
error.  Justice  Brewer  In  the  opinion  of  the 
court  said  that  it  was  manifestly  incorrect 
and  declined  to  consider  It  In  detail.  See, 
also,  U.  P.  Ry.  Co.  v.  Rollins,  5  Kan.  167; 
Sawyer  v.  Sauer,  10  Kan.  4(16;  W.  &  W. 
v.  Davis,  37  Kan.  743,  16  Pac.  78,  1  Am. 
St.  Rep.  275 ;  U.  P.  Ry.  Co.  v.  Henry,  36  Kan. 
565,  14  Pac.  1.    In  the  case  of  Railroad 


Co.  v.  Jones,  95  U.  8.  442,  24  L.  Ed.  506, 
the  court  held:  "One  who  by  his  negligence 
has  brought  an  Injury  upon  himself  cannot 
recover  damages  for  it  Such  is  the  rule  of 
the  civil  and  of  the  common  law.  A  plain- 
tiff in  such  case  is  entitled  to  no  relief.  But 
where  the  defendant  has  been  guilty  of  neg- 
ligence also  In  the  same  connection,  the  re- 
sult depends  upon  the  facts.  The  question 
In  such  case  Is:  (1)  Whether  the  damage  was 
occasioned  entirely  by  the  negligence  or  Im- 
proper conduct  of  the  defendant ;  or  (2) 
whether  the  plaintiff  himself  so  far  contrib- 
uted to  the  misfortune  by  his  own  negligence 
or  want  of  ordinary  care  and  caution  that 
but  for  such  negligence  or  want  of  care  and 
caution  on  his  part  the  misfortune  would  not 
have  happened.  In  the  former  case  the 
plaintiff  Is  entitled  to  recover;  in  the  lat- 
ter he  is  not" 

It  is  needless  to  consider  here  whether  the 
instruction  is  accurate  in  its  statement  of  the 
law  or  not,  as  the  findings  of  the  jury  show 
that  her  conduct  did  not  contribute  to  the 
injury  either  wholly  or  partially.  The  jury 
returned  special  findings  of  fact  with  its  gen- 
eral verdict  which  read: 

"Q.  L  Where  did  the  plaintiff  get  on  de- 
fendant's car  from  which  she  attempted  to 
alight  at  the  time  she  received  the  Injuries 
complained  of  in  this  action?  Ans.  La 
Harpe. 

"Q.  2.  Was  Mr.  Reaser  the  conductor  of 
said  car  at  the  time  of  the  alleged  injuries 
to  the  plaintiff?  Ans.  Yes. 

"Q.  3.  Was  said  car  west  bound  at  said 
time?  Ans.  Yes. 

"Q.  4.  Was  the  intersection  of  Washington 
and  Madison  avenues  In  Iola  one  of  the  reg- 
ular stopping  places  of  defendant's  cars,  or 
a  'call  stop*  only?   Ans.  Call  stop. 

"Q.  5.  What  was  the  length  of  said  car? 
Ana.  51  feet 

"Q.  6.  Was  said  car  stopped  as  it  approach- 
ed or  was  rounding  the  curve  from  Madison 
avenue  into  Washington  avenue,  in  the  city 
of  Iola,  and  Just  before  plaintiff  attempted 
to  alight  therefrom?  Ans.  Stopped  on  curve. 

"Q.  7.  State  how  many  passengers  were 
aboard  said  car  when  it  stopped,  If  it  did 
stop.   Ans.  About  six  persons. 

"Q.  8.  If  you  answer  question  No.  6  af- 
firmatively, state  in  what  part  of  said  car 
plaintiff  was  when  it  stopped,  and  how  far 
from  the  rear  end  thereof.  Ans.  Second 
seat  from  sand  box  on  north  side  of  car. 

**Q.  9.  If  you  answer  that  said  car  stop- 
ped, state  how  long  it  remained  standing 
there.    Ans.  Prom  one  to  two  minutes. 

"Q.  10.  Did  Conductor  Reaser  leave  said 
car  at  the  time  or  immediately  after  it  stop- 
ped for  the  purpose  of  taking  supper  to  the 
motorman  of  the  Bassett  car  standing  on  an- 
other track  west  of  said  car?  Ans.  Yes. 

"Q.  11.  If  you  answer  the  last  preceding 
question  affirmatively,  state  whether  or  not 
Conductor  Reaser,  after  delivering  Motor- 


Digitized  by 


376  97  PACIFIC 

man  Forney's  supper,  signaled  or  told  the 
motorman  of  his  own  car  to  move  ahead; 
and,  If  so,  was  the  signal  obeyed.   Ans.  Yes. 

"Q.  12.  If  you  find  that  Conductor  Reaser 
signaled  his  motorman  to  proceed,  state  how 
far  the  conductor  was  from  the  side  of  his 
own  car  when  he  signaled  his  motorman  to 
proceed,  If  he  did.   Ans.  From  10  to  15  feet 

"Q.  13.  What  was  the  destination  of  the 
other  passengers  aside  from  plaintiff,  if  any, 
who  were  aboard  said  car  In  question  when  it 
stopped,  just  before  plaintiff  attempted  to 
alight  therefrom,  if'  it  did?  Ans.  No  evi- 
dence. 

"Q.  14.  How  far  away,  and  In  what  direc- 
tion from  said  last-mentioned  car,  was  Motor- 
man  Forney  when  Conductor  Reaser  deliv- 
ered his  supper?  Ans.  About  100  feet  to 
the  southwest 

"Q.  15.  Did  said  plaintiff  attempt  to  alight 
from  said  car  in  question  while  it  was  on 
said  curve?   Ans.  Yes. 

"Q.  16.  If  you  find  that  Conductor  Reaser 
signaled  his  motorman  to  proceed,  state  how 
far  the  conductor  was  from  the  front  end 
and  toward  the  rear  of  his  own  car  when  he 
gave  the  signal.  Ans.  About  17  feet  from 
front  end. 

"Q.  17.  Did  the  other  passengers,  if  any, 
on  said  car,  as  it  aproached  Washington 
avenue,  aligbt  therefrom  at  or  about  the 
time  it  stopped  and  before  the  plaintiff  at- 
tempted to  alight?   Ans.  Yes. 

"Q.  18.  If  you  answer  question  No.  17 
affirmatively,  then  state  how  many  and  on 
which  side  of  the  car.  Ans.  About  four  or 
five  on  south  side. 

"Q.  19.  Where  was  plaintiff  on  said  car  In 
question  when  it  began  to  move  in  obedience 
to  Conductor  Reaser 's  signal,  if  he  gave  any? 
Ans.  Plaintiff  was  on  last  step. 

"Q.  20.  Did  Conductor  Reaser  know  that 
plaintiff  was  attempting  to  alight  from  said 
car  when  he  signaled  his  motorman  to  move 
his  car  ahead?  Ans.  No. 

"Q.  21.  In  attempting  to  alight  from  the 
car  in  question  did  plaintiff  take  hold  of  the 
outside  rear  hand  rail?  Ans.  Yes. 

"Q.  22.  If  you  answer  question  No.  21  af- 
firmatively, then  state  whether  she  continu- 
ed to  hold  to  the  hand  rail  after  alighting. 
Ans.  No. 

"Q.  23.  Whereabouts  on  the  car  in  ques- 
tion was  plaintiff  when  Conductor  Reaser 
signaled  his  motorman  to  proceed  with  his 
car,  if  he  did?   Ans.  No  evidence. 

"Q.  24.  Did  Conductor  Reaser  look  to  see 
whether  any  passengers  were  alighting  from 
said  car  at  or  just  before  signaling  his  motor- 
man  to  move  said  car  ahead?  Ans.  Evi- 
dence not  sufficient  whether  he  did  or  did 
not  look. 

"Q.  25.  Did  the  motorman  of  said  car  at' 
the  time  or  before  he  started  it  ahead  in 
obedience  to  the  conductor's  signal,  If  he 
did,  know  that  plaintiff  was  about  to  alight 
therefrom.    Ans.  No. 

"Q.  26.  On  what  part  of  said  car  was  the 
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motorman's  post  of  duty  at  said  time?  Ans. 
Front  end. 

"Q.  27.  Was  the  motorman  at  his  post  of 
duty  at  said  time?   Ans.  Yes. 

"Q.  28.  If  you  find  for  the  plaintiff,  do  you 
find  for  her  on  the  ground  that  the  motor- 
man  of  said  car  failed  to  observe  that  she 
was  about  to  alight  therefrom  at  the  time 
he  started  his  car  ahead?  Ans.  No. 

"Q.  29.  Did  Conductor  Reaser  after  signal- 
ing his  motorman  to  move  the  car  in  question 
ahead,  see  plaintiff  alighting  therefrom  be- 
fore she  fell  to  the  pavement,  if  she  did? 
Ans.  He  saw  her  as  she  was  falling. 

"Q.  80.  If  you  answer  question  No.  29  af- 
firmatively, state  whether  there  was  time  to 
stop  said  car  after  he  saw  her  and  before 
she  fell?   Ana  No. 

"Q.  81.  Did  the  plaintiff  at  any  time  in- 
form the  conductor  or  motorman  of  the  car 
in  question  that  she  wanted  to  alight  at  the 
place  where  she  attempted  to  do  so?  Ana. 
No. 

"Q.  32.  Was  the  plaintiff  In  attempting  to 
alight  from  the  car  In  question  getting  off 
backwards  or  with  her  back  toward  the 
front  and  her  face  toward  the  rear  of  said 
car?  Ans.  Plaintiff's  back  toward  front  end 
of  car. 

"Q.  33.  If  you  answer  question  No.  32  af- 
firmatively, state  whether  her  acts  in  that 
respect  were  careless  and  partially  or  wholly 
caused  her  to  fall.   Ans.  No. 

"Q.  34.  Was  the  plaintiff  holding  onto 
the  hand  rail  at  the  corner  of  the  body  of 
the  car  with  her  right  hand  while  attempt- 
ing to  alight?   Ans.  No. 

"Q.  35.  Was  plaintiff's  face  at  the  time  she 
was  on  the  steps  of  the  car  just  immediately 
before  she  alighted  therefrom  toward  the 
east  or  southeast?   Ans.  Yes. 

"Q.  36.  Was  plaintiff's  face  at  the  time  she 
was  on  the  steps  of  the  car  just  immediately 
before  she  alighted  therefrom  in  such  posi- 
tion she  could  not  see  Conductor  Reaser? 
Ans.  Yes. 

«  Q.  37.  At  the  time  plaintiff  attempted  to 
alight  from  the  car,  did  she  know  that  the 
car  was  then  in  motion?   Ans.  She  did. 

"Q.  38.  At  the  time  plaintiff  attempted  to 
alight  from  the  car,  did  she  know  the  con- 
ductor was  not  on  the  car?  Ana.  She  knew 
he  was  not. 

"Q.  39.  When  not  engaged  in  collecting 
fares  while  the  car  is  in  motion,  where  is 
the  conductor's  place  to  stay  on  the  car? 
Ana.  Rear  end. 

"Q.  40.  Did  plaintiff  give  any  signal  or  do 
anything  to  notify  the  motorman  she  desired 
to  alight,  after  the  car  started,  at  the  place 
where  she  was  Injured?   Ans.  No. 

"Q.  41.  Did  the  plaintiff  ask  any  one  to 
signal  the  motorman  to  stop  the  car  just  be- 
fore she  was  Injured?   Ans.  No. 

"Q.  42.  If  you  answer  question  35  in  the 
affirmative,  then  did  the  position  of  plain- 
tiff on  the  steps  of  the  car  Just  prior  to  ber 
alighting,  and  when  she  attempted  to  alight, 
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prevent  plaintiff  from  being  able  to  avoid  the 
fall?   Ans.  No." 

The  defendant  requested  the  court  to  re- 
quire the  Jury  to  answer  findings  Nob.  23 
and  24  more  definitely,  which  was  refused, 
and  this  Is  assigned  as  being  erroneous.  In 
view  of  the  other  findings  of  fact,  Nos.  23 
and  24  do  not  seem  to  be  very  important 
The  physical  fact  found  by  finding  No.  19, 
that  when  the  car  began  to  move  the  plain- 
tiff was  "on  the  last  step,"  Indicates  quite 
clearly  that  she  was  on  the  car  engaged  in 
the  act  of  getting  off,  and  was  visible  when 
the  signal  was  given.  Several  passengers 
besides  the  plaintiff  got  off  of  the  car  at  that 
place,  which  was  sufficient  to  call  the  atten- 
tion of  the  conductor  to  the  fact  that  passen- 
gers were  leaving  the  car.  It  was  his  duty, 
before  causing  the  car  to  move,  to  know 
whether  passengers  were  in  a  position  to  be 
hurt  thereby  or  not  He  should  have  been 
where  he  could  see.  A  conductor  may  not 
say:  "I  did  not  or  could  not  see  when  I 
caused  the  car  to  move."  It  was  his  duty 
to  see.  The  jury  could  not  have  answered 
these  special  questions  so  as  to  relieve  the 
conductor  from  negligence.  If  he  was  where 
he  could  not  see,  it  was  negligence  to  be 
there.  If  where  he  could  see,  it  was  negli- 
gence not  to  know.  The  plaintiff  did  not 
begin  to  alight  while  the  car  was  in  mo- 
tion, for  she  was  just  In  the  act  of  stepping 
off  when  it  began  to  move.  It  cannot  be  said, 
therefore,  that  any  answer  to  these  ques- 
tions which  would  have  been  justified  by  the 
evidence  could  have  affected  the  question 
either  of  the  negligence  of  the  plaintiff,  or  of 
the  contributory  negligence  of  the  plaintiff. 

We  are  unable  to  find  that  the  court  com- 
mitted material  error  in  any  of  the  matters 
presented,  and  the  Judgment  is  therefore  af- 
firmed. 


CITY  OP  CLAY  CENTER  et  al.  v.  CLAY 
CENTER  LIGHT  &  POWER  OO.t 

(Supreme  Court  of  Kansas.  June  6,  1908.  Re- 
hearing Denied  Sept  23,  1908.) 

1.  Specific  Performance— Contract— Ille- 
gal Provision. 

A  provision  in  a  contract  which  is  con- 
trary to  law  cannot  be  enforced  in  an  action 
for  specific  performance. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  |§  173-176.] 

2.  Municipal    Corporation    —  Electric 
Light  Companies— Franchise— Duration. 

On  April  22,  1886,  the  mayor  and  council 
of  a  city  of  the  second  class  could  not,  under 
the  authority  of  section  1000,  Gen.  St.  1901, 
bind  the  city  in  an  ordinance  granting  a  fran- 
chise to  an  electric  light  company  to  extend 
such  franchise  beyond  the  period  of  21  years. 
8.  Same— -Purchase  of  Plant  by  City. 

An  ordinance  granting  a  franchise,  as  be- 
fore stated,  containing  a  provision  compelling 
the  city  to  purchase  the  electric  light  plant  at 
the  expiration  of  21  years  in  case  of  refusal  to 
extend  the  franchise,  is  contrary  to  law  and 
void. 

(Syllabus  by  the  Court) 


t  For  opinion  on  rehearing,  see  97  Pac.  800. 


Error  from  District  Court,  Clay  County; 
Sam  Kimble,  Judge. 

Action  by  the  day  Center  Light  &  Power 
Company  against  the  city  of  Clay  Center  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Reversed. 

This  is  an  action  to  compel  the  specific 
performance  of  a  contract.  The  contract 
sought  to  be  enforced  consists  of  an  ordi- 
nance passed  by  the  city  of  Clay  Center, 
the  provisions  of  which  have  been  performed 
by  the  defendant  in  error.  The  ordinance 
was  enacted  April  22,  1886.  The  provi- 
sions thereof  which  are  involved  in  this  con- 
troversy read: 

"Section  1.  Franchise,  Grant  of.  That 
Alonzo  F.  Dexter,  of  Clay  Center,  Kansas, 
his  successors  and  assigns,  are  hereby  grant- 
ed the  right  of  way  and  authorized  to  use 
the  streets,  avenues,  alleys  and  public 
grounds  of  this  city  for  the  purpose  of  erect- 
ing and  maintaining  posts  and  running  wires 
thereon  for  the  conveyance  of  electricity  to 
furnish  light  and  power  for  the  use  of  the 
said  city  and  its  inhabitants.   •   •  *" 

"Sec.  9.  Term  of  Franchise.  That  the 
rights  and  privileges  hereby  granted  are  for 
a  term  of  twenty-one  years;  *  *  •  Pro- 
vided that  if  at  the  expiration  of  twenty- 
one  years  the  city  shall  refuse  to  grant  a 
further  continuance  of  these  privileges  the 
said  city  shall  purchase  said  works  at  their 
appraised  value,  the  same  to  be  appraised 
by  three  disinterested  electors  of  the  state  of 
Kansas,  one  of  whom  shall  be  chosen  by  the 
city,  one  by  Alonzo  F.  Dexter,  his  successors 
and  assigns,  and  the  two  chosen  shall  select 
a  third,  and  the  amount  agreed  upon,  upon 
their  oath,  by  the  three  so  chosen  shall  be 
the  price  to  be  paid  therefor.   •   *   *  " 

The  power  of  the  city  to  enact  this  ordi- 
nance Is  found  in  section  1000,  Gen.  St.  1901, 
which  was  In  force  when  the  ordinance  was 
passed  by  the  city  council.  Said  statute 
reads:  "Sec.  1000.  The  council  may  provide 
for  and  regulate  the  lighting  of.  the  streets, 
and  the  erection  of  lamp  posts,  and  the  num- 
bering of  buildings  In  the  city,  and  the  con- 
struction of  sewers;  and  the  council  shall 
have  power  to  make  contracts  with  any  per- 
son, company  or  association  for  such  pur- 
poses, and  give  such  person,  company  or  as- 
sociation the  privilege  of  furnishing  light  for 
the  streets,  lanes  or  alleys  of  said  city  for 
any  length  of  time  not  exceeding  twenty-one 
years.  •  •  * "  The  franchise  granted  to 
Dexter  was  by  him  assigned,  and  it  Is  now 
owned  by  the  defendant  In  error.  At  the 
expiration  of  the  21  years,  the  city  refused 
to  grant  any  further  continuance  of  the  fran- 
chise, and  also  refused  to  purchase  the  light 
plant,  but  determined  to  erect  a  new  plant 
and  furnish  Its  own  light  The  light  com- 
pany then  commenced  this  action  In  the  dis- 
trict court  of  Clay  county  to  compel  the  city 
to  purchase  the  plant  as  stipulated  In  the 
ordinance,  and  It  obtained  a  decree  to  that 
effect  The  city  prosecutes  error. 
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P.  B.  Dawes,  0.  P.  Rutherford,  and  F.  P. 
Harkness,  for  plaintiffs  in  error.  Coleman  Sc 
Williams,  for  defendant  in  error. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  Many  Important  and  interesting 
questions  have  been  ably  and  exhaustively 
discussed  by  counsel  both  in  the  briefs  and 
oral  argument;  but  we  have  concluded  that 
the  case  can  be  disposed  of  by  the  decision 
of  a  single  question,  and  will,  therefore,  con- 
sider nothing  further.  It  will  be  seen  that 
the  statute  which  conferred  authority  upon 
which  this  franchise  was  granted  expressly 
limits  the  duration'  of  such  grant  to  21 
years.  It  is  needless,  therefore,  to  Inquire 
what  power  the  city  might  have  had  with  re- 
spect to  providing  electric  lights  for  its 
streets,  lanes,  and  alleys,  and  for  the  use  of 
its  Inhabitants,  under  the  general  welfare 
clause  of  its  charter,  in  the  absence  of  a 
statute  upon  that  subject,  nor  what  rights 
It  might  have  had  under  the  general  welfare 
clause  and  this  statute  taken  together,  if 
the  restrictive  clause  had  been  omitted.  The 
limitation  against  granting  such  a  franchise 
for  a  period  exceeding  21  years  amounts  to 
an  absolute  prohibition  which  is  conclusive 
upon  the  city  and  all  other  persons.  Both  of 
the  parties  to  this  franchise  were  bound  to 
take  notice  of  the  law  under  which  they 
acted,  and  must  be  held  to  have  contracted 
with  reference  thereto.  The  city  council, 
when  the  ordinance  in  question  was  enacted, 
being  without  authority  to  grant  the  fran- 
chise for  a  period  exceeding  twenty-one 
years,  was,  likewise,  powerless  to  Impose 
a  valid  burden  upon  the  city  as  a  penalty  for 
refusing  to  do  the  act  which  the  statute  pro- 
hibited it  from  agreeing  to  do.  That  which 
the  city  was  forbidden  to  do  directly  It  could 
not  accomplish  by  evasion  and  indirection. 
The  evident  purpose  of  the  limitation  placed 
upon  the  continuance  of  franchises  of  this 
kind  was  to  give  cities  at  reasonable  Inter- 
vals an  opportunity  to  revise  the  provisions 
thereof,  and  thereby  secure  by  the  terms  of 
a  new  contract  such  advantages  as  might  re- 
sult from  the  growth  of  the  city  and  the  con- 
sequent increased  demand  for  light  and  pow- 
er, or  on  account  of  improved  appliances  for 
lighting  plants,  or  otherwise.  The  language 
here  used  is:  "If  at  the  expiration  of  twen- 
ty-one years  the  city  shall  refuse  to  grant 
a  further  continuance  of  these  privileges  the 
city  shall  purchase,"  etc.  This  completely 
deprives  the  city  of  an  opportunity  to  stipu- 
late for  any  change  In  the  terms  or  condi- 
tions of  the  contract  and  enforces  a  perpetu- 
ation of  the  old  franchise,  however  disadvan- 
tageous its  provisions  might  be  to  the  city. 
In  this  indirect  manner  the  object  of  the  stat- 
ute is  rendered  nugatory.  This  provision  of 
the  statute  presents  a  complete  bar  to  the 
enforcement  of  this  provision  of  the  contract. 
These  propositions  are  too  familiar  and  ele- 
mentary to  justify  the  citation  of  authorities 
In  their  support. 


The  judgment  of  the  district  court  is  re- 
versed, with  instruction  to  enter  judgment 
for  costs  In  favor  of  the  city. 


BENTON  BENTON. 

(Supreme  Court  of  Kansas.   June  6,  1908.  Re- 
hearing Denied  Sept  23,  1908.) 

1.  Bills  and  Nones— What  Abe— "As  Soon 
as  He  Can." 

A  written  instrument  by  which  the  maker 
acknowledges  an  indebtedness  and  agrees  to  pay 
it  "as  soon  as  he  can"  is  to  be  construed  as  a 
promissory  note  payable  within  a  reasonable 
time  [citing  Words  and  Phrases,  vol.  8,  p. 
7441], 

2.  Same— Action— Pleading. 

In  an  action  upon  such  an  instrument,  the 
plaintiff  is  not  required  to  plead  that  the  de- 
fendant has  the  financial  ability  to  pay  it. 

3.  Same— Plea— Want  of  Consideration. 

A  promissory  note  recited  as  its  considera- 
tion a  personal  indebtedness  owing  by  the  de- 
fendant to  the  plaintiff.  In  an  action  there- 
on the  answer  alleged  that  the  note  was^  given 
without  consideration,  and  set  out  additional 
facts  showing  that,  at  the  time  of  its  execution, 
the  defendant  held  the  amount  of  the  note  in 
trust  for  the  plaintiff  and  another  person. 
Held,  that  the  answer  was  good  as  a,  plea  of 
want  of  consideration,  and  that  the  recital  of  a 
personal  indebtedness  in  the  note  did  not  con- 
clusively establish  a  settlement  of  the  trust. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  May  Benton  against  J.  O.  Ben- 
ton. Judgment  for  plaintiff,  and  defendant 
brings  error.   Reversed  and  remanded. 

Crane  k  Woodburn  Bros.,  for  plaintiff  in 
error.   Hazen  &  Gaw,  for  defendant  in  error. 

MASON,  J.  But  two  questions  are  pre- 
sented in  this  case — whether  a  petition  stat- 
ed a  cause  of  action,  and  whether  an  an- 
swer stated  a  defense  or  a  partial  defense. 
The  action  was  brought  by  Mrs.  May  Benton 
against  J.  O.  Benton.  The  petition,  which 
was  filed  May  25,  1906,  merely  declared  up- 
on a  written  Instrument  In  these  words: 
"Onaga,  Kansas,  2-24-1904.  In  the  matter 
of  the  trusteeship  of  H.  H.  Benton  and  my- 
self, I  hereby  acknowledge  that  I  am  per- 
sonally indebted  to  Mrs.  May  Benton  to  the 
amount  of  $5,993.62  which  I  agree  to  pay  as 
soon  as  I  can,  together  with  annual  inter- 
est at  the  rate  of  6  per  cent  per  annum.  J. 
O.  Benton."  The  defendant  maintains  that 
the  obligation  he  assumed  in  signing  this 
was  to  pay  the  amount  named  only  when  he 
should  be  financially  able  to  do  so,  and  that 
it  was  Incumbent  upon  the  plaintiff  to  plead 
the  existence  of  that  condition  to  show  that 
the  paper  had  matured.  The  plaintiff  con- 
tends that  the  words,  "as  soon  as  I  can,"  are 
too  vague  and  indefinite  to  fix  a  time  of  pay- 
ment, and  that  the  note  was  therefore  pay- 
able within  a  reasonable  time.  Courts  gen- 
erally hold  that  a  right  of  action  does  not 
accrue  upon  a  promise  to  pay  when  the 
debtor  is  uble,  or  when  he  can,  until  such 
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time  as  he  shall  have  the  financial  ability  to 
make  payment,  and  therefore  that  in  de- 
claring upon  such  a  promise  the  pleader 
must  allege  the  existence  of  that  condition. 
A  number  of  decisions  to  that  effect  are 
gathered  In  8  Words  and  Phrases  Judicially 
Defined,  7441,  In  33  Century  Digest,  c  1125- 
6,  §  C09.  pars,  "c,"  "1,"  and  in  2  Greenleaf 
on  Evidence  (Lewis'  Ed.)  §  440,  note  3. 
The  following  are  additional  cases  to  the  same 
effect:  Veasey  v.  Reeves,  6  Ind.  406;  Bar- 
nett  v.  Bullett,  11  Ind.  310;  Stalnton  v. 
Brown,  36  Ky.  (6  Dana)  249;  Eckler  v.  Gal- 
breath,  75  Ky.  (12  Bush.)  71 ;  Martin  v.  Fer- 
guson, 3  Ky.  Law  Rep.  445 ;  Chlsm  v.  Barnes, 
104  Ky.  310,  47  S.  W.  232.  875 ;  Mattocks  v. 
Chadwlck,  71  Me.  313;  Halladay  v.  Weeks, 
127  Mich.  303,  86  N.  W.  799,  89  Am.  St.  Rep. 
478;  Denney  v.  Wheelwright,  60  Miss.  733; 
Barker  v.  Heath,  74  N.  H.  270,  67  Atl.  222; 
Corks  v.  Weeks,  7  Hill  (N.  Y.)  45;  Inger- 
soll  v.  Rhoades,  Hill  &  D.  Supp.  (N.  T.)  371 ; 
Work  v.  Beach,  59  Hon,  625,  13  N.  T.  Supp. 
678 ;  In  re  Knab,  38  Misc.  Rep.  717,  78  N.  Y. 
Supp.  292;  Tebo  v.  Robinson,  100  N.  Y.  27,  2 
X.  B.  383;  Cooper  v.  Jones,  128  N.  C.  40, 
38  S.  E.  28;  Nelson  v.  Von  Bonnhorst,  29 
Pa.  352;  Scott  v.  Thornton,  104  Tenn.  547, 
58  S.  W.  236 ;  Ruzeoski  v.  Wilrodt  (Tex.  Civ. 
App.)  94  S.  W.  142;  Wright  v.  Farmers'  Na- 
tional Bank,  31  Tex.  Civ.  App.  406,  72  S. 
W.  103.  In  Kincald  v.  Higgins,  1  Bibb.  396, 
a  contrary  doctrine  is  announced  in  these 
words,  which,  however,  seem  to  be  in  con- 
flict with  the  later  utterances  of  the  Ken- 
tucky court:  "A  promise  to  pay  as  soon  as 
the  debtor  possibly  can  is  in  contemplation 
of  law  a  promise  to  pay  presently.  The  law 
supposes  every  man  able  to  pay  his  debts, 
and,  if  the  ability  to  pay  was  a  question  to 
be  tried,  the  only  practicable  mode  of  trial 
Is  per  execution,  and  of  this  it  is  not  yet 
too  late  for  the  defendant  in  the  court  be- 
low to  have  full  benefit"  In  the  collection 
in  Words  and  Phrases,  already  referred  to, 
four  cases  are  cited  which  are  against  the 
general  trend  of  the  decisions.  One  of  these 
(First  Cong.  Soc.  v.  Miller,  15  N.  H.  520)  has 
recently  been  disapproved,  if  not  formally 
overruled.  Barker  v.  Heath,  74  N.  H.  270, 
67  Atl.  222.  The  others  are  Horner  v.  Star- 
key,  27  111.  13,  14,  Norton  v.  Shephard,  48 
Conn.  141,  142,  40  Am.  Rep*  157,  and  Cum- 
minga  v.  Gassett,  19  Vt  308,  310.  To  the 
minority  list  may  perhaps  be  added  Walker 
v.  Freeman,  209  111.  17,  70  N.  E.  595,  and 
Rolfe  v.  Pilloud,  16  Neb.  21,  19  N.  W.  615, 
970.  In  most  of  the  cases  referred  to  the 
question  presented  was  whether  one  who,  for 
the  purpose  of  avoiding  the  bar  of  the  stat- 
ute of  limitations,  relies  upon  a  written 
promise  of  his  debtor  to  pay  when  able,  muBt 
show  that  the  promisor's  financial  condition 
is  such  as  to  enable  him  to  meet  the  obliga- 
tion. Possibly  a  distinction  might  be  made 
based  upon  that  fact,  although  no  reason  is 
apparent  why  the  rule  adopted,  If  sound, 
should  not  apply  to  an  original  contract,  as 


well  as  to  one  made  In  renewal  of  a  for- 
mer obligation.  Some  of  the  cases  seem 
to  recognize  a  difference  between  the  expres- 
sions "as  soon  as  I  am  able,"  and  "as  soon  as 
I  can."  The  latter  form,  being  more  in- 
formal and  colloquial,  may  perhaps  be  re- 
garded as  a  shade  less  definite,  but  the  dif- 
ference Is  too  slight  to  justify  a  refusal  to 
give  it  the  same  effect  as  the  former.  Not- 
withstanding the  number  of  adjudications  ap- 
parently to  the  contrary,  we  are  of  the  opin- 
ion that  the  instrument  here  sued  upon 
should  be  regarded  as  a  promissory  note 
payable  within  a  reasonable  time.  In  Jones 
v.  Eisler,  3  Kan.  134,  action  was  brought 
upon  an  Instrument  reading  as  follows: 
"$237.37.  Ottawa  Creek,  April  20,  1800.  For 
value  received  (in  cutting  stone)  by  Gouliep 
Anders,  I  promise  to  pay,  when  I  receive  it 
from  government,  for  losses  sustained  in 
August,  1856,  or  as  soon  as  otherwise  con- 
venient the  sum  of  two  hundred  and  thir- 
ty-seven dollars  and  thirty-seven  cents.  John 
T.  Jones."  The  court  said:  "The  first  ques- 
tion presented  by  the  record  is:  When  did 
the  note  sued  on  become  due?  The  note  is 
not  a  conditional  one.  The  maker  owed  the 
payee,  who  had  performed  labor  for  him. 
He  declares  in  the  paper  that  he  has  received 
the  consideration,  which  all  must  admit  was 
a  valuable  one.  The  existence  of  the  debt 
was  not  made  to  depend  upon  a  condition  or 
contingency.  Everything  necessary  to  con- 
stitute a  promissory  note,  except  the  time 
of  payment,  Is  clearly  expressed.  As  to  the 
time,  the  language  is  peculiar.  It  could  not 
have  been  contemplated  that  If  Jones  never 
got  his  money  from  the  government,  or  never 
should  be  in  a  situation  when  he  could  con- 
veniently pay,  that  the  money  never  was  to 
be  payable.  Jones  evidently  expected,  within 
a  reasonable  tune,  to  get  the  money  from 
the  government,  or,  failing  in  that,  within 
a  like  time  it  would  otherwise  be  convenient 
to  pay.  After  having  performed  work  to  the 
full  amount  of  the  note,  It  could  not  have 
been  intended  that  Anders  should  never  get 
his  money  unless  Jones  got  his  from  the 
government,  or  should  find  it  otherwise  con- 
venient to  pay.  The  Intention  of  the  parties 
doubtless  was  that  it  should  in  any  event 
be  payable  In  a  reasonable  time,  and  such  is 
the  legal  effect  of  the  Instrument." 

This  reasoning  applies  with  equal  force  in 
the  present  case.  It  Is  true,  that,  so  far  as 
the  actual  decision  Is  concerned,  a  distinc- 
tion could  readily  be  made  based  upon  the 
difference  between  a  promise  to  pay  when 
one  should  be  able  and  a  promise  to  pay  when 
it  should  be  convenient  The  latter  form  Is 
held  to  be  tantamount  to  an  agreement  *o 
pay  within  a  reasonable  time  upon  the  theory 
that  otherwise  the  practical  effect  would  be 
to  give  the  promisor  the  option  to  refuse  pay- 
ment altogether.  Smithers  v.  Junker  (C.  C.) 
41  Fed.  101,  7  L.  R.  A.  264,  and  cases  there 
cited.  See.  also,  Kreiter  v.  Miller,  1  Penny. 
(Pa.)  40,  and  7  Cyc  857,  par.  "d."   But  the 
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argument  quoted  is  as  convincing  in  the  one 
case  as  in  the  other.  A  note  in  which  the 
maker  without  qualification  acknowledges  an 
Indebtedness  to  the  payee  and  promises  to  pay- 
it  as  soon  as  he  can,  when  subjected  to  a  rea- 
sonable interpretation,  cannot  be  construed  as 
a  conditional  contract — as  a  contract  to  pay 
only  in  case  he  shall  thereafter  accumulate 
a  certain  amount  of  property,  otherwise  not. 

The  mere  admission  of  the  debt  is  sufficient 
to  establish  an  absolute  legal  liability,  lack- 
ing only  the  element  of  maturity  to  make  it 
available  as  a  cause  of  action.  It  Is  entirely 
inconsistent  with  the  spirit  and  purpose  of 
the  engagement  to  suppose  for  a  moment 
that  the  parties  contemplated  that  the  avow- 
ed obligation  should  never  be  capable  of  en- 
forcement even  to  the  extent  of  the  obligor's 
ability  to  pay  unless  he  should  become  finan- 
cially able  to  meet  the  entire  obligation  at 
once.  The  trial  court  held  that  the  petition 
stated  facts  sufficient-  to  constitute  a  cause 
of  action,  and  sustained  a  demurrer  to  a  count 
of  the  answer,  which  set  out  In  detail  the 
transaction  out  of  which  the  instrument  orig- 
inated, and  alleged  that  It  was  given  without 
consideration.  The  answer  would  seem  to 
be  good  as  a  plea  of  want  of  consideration, 
unless  the  detailed  facts  showed  affirmative- 
ly the  existence  of  a  good  consideration.  The 
facts  so  pleaded  were  substantially  as  follows: 
A.  H.  Denton  (a  son  of  the  defendant)  died 
testate  in  February,  1898,  leaving  a  widow 
(the  plaintiff  herein)  to  whom  shortly  there- 
after a  child  was  born,  and  a  minor  son,  who 
Is  not  yet  of  age.  The  will,  which  was  duly 
probated,  read  In  part:  "I  •  •  *  make 
the  following  disposlton  of  my  property: 
*  *  *  Ten  thousand  dollars  held  In  the 
New  York  Life  disposed  of  as  follows:  (1) 
Two  thousand  dollars  to  unborn  child  at  its 
majority.  (2)  Eight  thousand  dollars  to  wife 
all  of  which  is  to  be  held  In  trust  by  J.  O. 
and  H.  H.  Benton  another  son  of  the  plain- 
tiff without  bond— they  to  pay  heirs  such 
rate  of  interest  as  shall  be  agreed  upon,  until 
children  become  of  age — and  she  remains 
unmarried — In  such  case  money  shall  fall  to 
my  legal  heirs."  The  trust  referred  to  was 
accepted  by  the  trustees,  the  money  was 
paid  over  to  them,  and  an  agreement  was 
made  fixing  7  per  cent  as  the  rate  of  inter- 
test.  The  posthumous  child  lived  but  a  short 
time.  About  four  years  before  the  beginning 
of  the  action,  the  plaintiff  was  married  to 
H.  H.  Benton.  The  sum  named  in  the  note 
sued  on  was  the  amount  of  the  trust  fund 
then  in  the  hands  of  the  defendant. 

We  do  not  at  this  time  pass  upon  the  In- 
terpretation or  effect  of  the  will  for  no  def- 
inite question  with  respect  thereto  has  been 
argued.  The  purpose  of  the  testator  seems 
to  have  been  that  the  trustees  should  hold 
the  $8,000  until  the  children  came  of  age,  in 
the  meantime  paying  Interest  to  them  and 
their  mother,  and  then  turn  the  principal 
over  to  her  unless  she  had  remarried,  in 


which  case  it  should  be  divided  among  the 
three.  At  all  events,  the  children  were  in- 
tended to  be  beneficiaries  of  the  trust  to 
some  extent,  and  the  surviving  child  has  ap- 
parently an  interest  in  its  continuance.  In  the 
brief  of  the  plaintiff  the  situation  presented 
by  the  pleadings  is  said  to.  be:  "That  certain 
trust  funds  had  been  paid  over  to  J.  O.  Ben- 
ton, that  a  settlement  of  the  trusteeship  was 
afterwards  had,  and  as  a  result  of  that  set- 
tlement, J.  O.  Benton  became  'personally  in- 
debted' to  May  Benton  in  the  sum  of  $3.- 
993.62,  with  interest.  The  wording  of  the 
instrument  sued  on  clearly  suggests  this  ex- 
planation of  the  transaction.  Since  J.  O. 
Benton  has  himself  declared  the  indebtedness 
to  be  a  personal  indebtedness  of  himself  to 
May  Benton,  the  court  will  not  assume  the 
existence  of  a  contradictory  state  of  facts; 
and,  in  the  absence  of  an  allegation  of  fraud 
or  mistake,  will  not  permit  to  be  alleged  or 
proven  a  state  of  acts  which  contradicts  that 
written  declaration  of  J.  O.  Benton.  In  oth- 
er words,  the  court  will  assume  that  the  In- 
debtedness sued  on  is  In  fact  a  personal  in- 
debtedness, as  J.  O.  Benton  has  declared 
it  to  be,  and,  if  necessary  in  construing  the 
instrument,  will  also  assume  that  there  had 
been  a  valid  settlement  of  a  previously  ex- 
isting trusteeship  resulting  in  the  kind  of 
an  obligation  which  J.  O.  Benton  declares 
it  to  be — a  personal  Indebtedness."  The  dif- 
ficulty in  accepting  this  reasoning  is  that 
the  answer  not  only  sets  out  the  facts  with 
regard  to  the  will  and  the  proceedings  there- 
under, but  goes  further,  and  alleges  that 
apart  therefrom  there  was  no  consideration 
for  the  Instrument  sued  upon,  thereby  in  ef- 
fect pleading  that  no  valid  settlement  of  the 
trust  had  been  had.  Possibly  the  mere  giv- 
ing of  the  note  and  the  bringing  action  upon 
it  might  be  construed  as  a  termination  of  the 
trust  as  between  the  plaintiff  and  defend- 
ant, who  were  competent  to  act  for  them- 
selves. But  the  surviving  son  is  still  a  mi- 
nor, and  could  not  be  bound  by  mere  consent 
to  a  transfer  of  the  trust  fund,  even  If  such 
consent  were  shown.  The  recital  in  the  note 
that  the  defendant  Is  personally  indebted  to 
the  plaintiff  may  be  good  evidence  against 
him  of  a  settlement  of  the  trust,  but  It  is 
not  conclusive.  The  statement  of  considera- 
tion made  In  a  written  contract  may  ordina- 
rily be  contradicted.  9  Cyc.  368;  6  A.  &  E. 
Bncycl.  of  L.  767  et  seq.;  11  Cent  Dig.  c 
200,  8  229;  4  Wigmore  on  Evidence,  §  2433. 
There  Is  nothing  contractual  about  this  fea- 
ture of  the  present  agreement  It  is  tanta- 
mount to  a  formal  acknowledgment  of  value 
received.  The  specific  facts  stated  In  the 
answer  do  not  Bhow  an  indebtedness  of  the 
defendant  to  the  plaintiff.  Therefore  the  al- 
legation that  the  note  sued  on  was  not  sup- 
ported by  any  consideration  raised  an  Issue. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings. 
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COMEAUX  et  al.  v.  WEST  et  al. 
(Supreme  Court  of  Kansas.   Jane  6,  1908.  Re- 
hearing Denied  Sept  23,  1908.) 
appeal  and  Erboe  —  Right  to  Pboskcdte 
Ebbob— Wazvbb. 

A  purchaser,  who,  before  the  issuance  of 
an  execution  to  evict  bim,  surrendered  posses- 
sion in  accordance  with  a  decree  canceling;  the 
contract  of  sale  and  ordering  restitution  to  the 
vendor  and  execution  to  evict  the  purchaser, 
waived  his  right  to  prosecute  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  §  071.] 

Error  from  District  Court,  Brown  County; 
W.  I.  Stuart,  Judge. 

Action  by  John  H.  West  and  another 
against  R.  L.  Comeaux  and  another.  There 
was  a  judgment  for  plaintiffs,  and  defend- 
ants bring  error.  Dismissed. 

James  Falloon  and  Jno.  F.  Kerrigan,  for 
plaintiffs  in  error.  Sample  F.  Newman  and 
F.  A.  Pearl,  for  defendants  In  error. 

PER  CURIAM.  R  L.  Comeaux  entered 
Into  a  contract  with  John  H.  West  and  D. 

I  C.  Barnes  to  purchase  a  hotel  property,  for 
which  he  was  to  make  payments  In  certain 

.  installments  at  specified  times.  He  obtained 
possession  of  the  property,  but  failed  to  make 

I  tfce  payments  or  to  comply  with  the  condi- 
tions of  the  purchase.  West  and  Barnes  be- 
gan this  proceeding  to  cancel  the  contract, 
and  to  recover  possession  of  the  property, 
and  they  finally  secured  a  judgment  to  that 
effect  It  was  decreed  that,  if  possession 
was  not  surrendered  within  three  days,  ex- 
ecution should  issue  directing  the  sheriff  to 
evict  the  defendants,  and  put  plaintiffs  In 
possession  of  the  property.  Within  a  few 
42vs  after  the  judgment  was  rendered,  the 
defendants  surrendered  the  possession  of  the 
rremises  In  accordance  with  the  decree,  but 
are  here  Insisting  on  a  review  of  the  judg- 
ment with  which  they  have  complied.  The 
plaintiffs  motion  to  dismiss  the  pleading  in 
error  because  of  the  voluntary  surrender  of 

1  the  possession  and  the  compliance  with. the 
judgment  must  be  sustained.  The  recovery 
of  possession,  because  of  noncompliance  with 
the  contract  which  was  cancelled,  was  the 
important  thing  In  litigation,  and,  when  the 
defendants  voluntarily  surrendered  posses- 
sion, they  necessarily  waived  the  right  to 
prosecute  error.  The  fact  that  the  decree  or- 
dered restitution,  and  that  an  execution  for 
that  purpose  was  authorized,  but  had  not 
been  issued,  does  not  amount  to  duress  nor 
SToid  the  effect  of  the  waiver  consequent  up- 
on the  compliance  with  the  judgment. 
The  proceeding  will  be  dismissed. 

» 

ST.  LOUIS  &  S.  F.  R.  CO.  v.  MEALMAN. 
5apreme  Court  of  Kansas.   July  3,  1908.  Re- 
hearing Denied  Sept  23,  1908.) 

Master  and  Servant  —  Assumption  or 
Risk— Defective  Appliance. 

An  employe"  of  a  railroad  company,  by  con- 
inning  to  use  a  defective  appliance  with  fuil 
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knowledge  of  its  condition,  thereby  waives  the 
defect,  and  assumes  the  risk  incident  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  i  683.] 

2.  Same— Promise  to  Remedy  Detect. 
An  employe*  who  has  waived  the  defect  in 

an  appliance  and  assumed  the  risk  as  above 
stated  will  be  relieved  from  such  responsibility 
if  he  requests  the  company  to  repair  the  defect, 
and  receives  a  promise  that  the  requested  re- 
pairs will  be  made,  and  because  of  such  promise 
remains  in  such  employment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  86  638-647.] 

3.  Same.  < 
Before  such  a  request  and  promise  will  re- 
lieve an  employe*  of  the  assumption  of  risk,  the 
request  must  be  made  for  the  purpose  of  secur- 
ing protection  by  the  employe*  from  apprehend- 
ed danger  to  himself,-  and  his  continuance  in 
the  employment  thereafter  with  the  defective 
appliance  must  be  induced  by  the  promise  to 
repair. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  II  638-647.] 

4.  Same. 

The  plaintiff  was  a  section  band  in  the 
employment  of  a  railroad  company.  With  oth- 
er employes,  he  used  a  band  car  having  brakes 
thereon  which  were  so  worn  and  defective  as  to 
.be  practically  useless.  This  defective  condition 
continued  for  more  than  two  weeks.  It  was 
open  to  ordinary  observation,  and  for  this  period 
was  well  known  to  the  plaintiff.  The  foreman 
was  spoken  to  by  the  plaintiff  about  the  defect 
and  was  told  that  it  ought  to  be  repaired.  The 
foreman  stated  that  he  intended  to  repair  it,  but 
they  would  use  it  without  for  the  present.  At 
this  time  the  plaintiff  did  not  regard  the  defect 
as  dangerous,  and  his  only  purpose  in  calling 
the  foreman's  attention  to  it  was  that,  if  re- 
paired, the  car  could  be  handled  more  conveni- 
ently in  their  work.  Some  days  afterwards  the 
plaintiff  was  thrown  from  the  car  and  injured. 
The  injury  was  due  to  the  defective  brakes. 
Held  that,  the  plaintiff  having  waived  the  de- 
fect and  assumed  the  risk,  the  railroad  company 
is  not  liable  In  an  action  for  damages  for  such 
injuries. 

[Ed.  Note.— For  cases  in  point.  s«»e  Cent  Dig. 
vol.  34,  Master  and  Servant,  88  638-647.] 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Linn  County; 
Walter  L.  Simons,  Judge. 
-  Action  by  Joseph  Mealmau  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed,  with  direction. 

W.  F.  Evans  and  R.  R.  Vermilion,  for 
plaintiff  in  error.  Keone  &  Gates,  for  de- 
fendant in  error. 

GRAVES,  J.  Joseph  Mealman  was  em- 
ployed by  the  St  Louis  &  San  Francisco 
Railroad  Company  as  a  section  hand.  On 
August  17,  1905,  Mealman,  while  engaged  In 
the  duties  of  his  employment,  was  thrown 
from  a  hand  car,  and  Injured.  He  after- 
wards commenced  this  action  in  the  district 
court  of  Linn  county,  and  recovered  a  judg- 
ment for  the  sum  of  $2,000.  The  railroad 
company  brings  the  case  here  for  review. 
Several  assignments  of  error  have  been  pre- 
sented ;  but  in  the  view  we  have  taken  but 
one  need  be  considered.  To  obtain  a  clear  un- 
derstanding of  this  iiolnt,  It  will  be  neces- 
sary to  consider  the  following  facts:  The  neg- 
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ligence  charged  against  the  railroad  company 
Is  failure  to  keep  in  repair  the  brakes  on  the 
hand  car  from  which  Mealman  was  thrown. 
These  brakes  had  been  out  of  repair  several 
weeks,  and  were  so  defective  as  to  be  prac- 
tically worthless.  Mealman  had  been  using 
it,  In  company  with  other  employes,  for  about 
two  weeks  before  the  Injury,  during  all  of 
which  time  he  knew  of  their  defective  condi- 
tion. A  few  days  before  he  was  Injured,  he 
called  the  attention  of  the  foreman  to  the 
condition  of  the  brakes,  and  stated  that  they 
ought  to  be  repaired.  The  foreman  replied 
that  he  intended  to  repair  them,  but  would 
continue  to  use  them  as  they  were  for  a 
while.  Upon  these  facts  the  railroad  com- 
pany claims  that  where  an  employe,  without 
complaint,  continues  to  work  with  a  de- 
fective appliance,  having  full  knowledge  of 
its  Imperfect  condition,  he  will  be  deemed  to 
have  waived  the  defect  and  assumed  the  risk 
incident  thereto.  This  Is  conceded  by  both 
parties  to  be  the  law.  To  avoid  the  effect  of 
this  settled  legal  rule,  Mealman,  insists  that 
where  an  employe^,  having  knowledge  of  a 
defective  appliance,  calls  the  attention  of- 
his  superior  officer  to  the  defect,  and  requests 
that  it  be  repaired,  and  receives  a  promise 
that  the  repair  will  be  made,  and  he  con- 
tinues to  work  with  the  defective  appliance 
relying  upon  the  expectation  that  the  prom- 
ise will  be  fulfilled  within  a  reasonable  time, 
then  he  does  not  waive  the  defect,  nor  as- 
sume the  risk,  but  is  entitled  to  the  same 
immunity  from  danger  that  he  would  enjoy 
if  the  defective  appliance  was  in  perfect  con- 
dition; and  this  is  likewise  conceded  to  be 
the  law. 

Finally,  the  railroad  company  stands  up- 
on the  proposition  that  Mealman  has  not 
shown  a  state  of  facts  which  relieves  him 
from  the  assumption  of  risk,  and  this  raises 
the  question  upon  which  this  case  depends. 
The  facts  bearing  upon  this  question  are  as 
follows.  On  the  trial  the  Jury  returned  cer- 
tain special  findings  of  fact  which  read:  "(1)' 
Was  the  brake  on  the  hand  car  in  question 
defective  and  Insufficient  at  the  time  of  the 
Injury  to  plaintiff  complained  of?  A.  Yes. 
(2)  How  long  had  the  brake  on  the  hand  car 
been  defective  and  insufficient  as  shown  by 
the  evidence  at  the  time  of  tbe  Injury  to 
the  plaintiff  complained  of?  A.  About  two 
weeks.  (S)  How  long  prior  to  the  injury  had 
plaintiff  been  using  the  hand  car  in  question? 
A.  About  two  weeks.  (4)  Did  plaintiff  at  the 
time  of  the  Injury  complained  of  know  that 
the  brake  on  the  hand  car  was  defective  and 
insufficient?  A.  Yes.  (5)  How  long  prior  to 
the  injury  had  plaintiff  known  that  the  brake 
on  the  hand  car  was  defective  and  Insuffi- 
cient? A.  About  two  weeks.  (6)  Did  plain- 
tiff, knowing  the  defective  and  insufficient 
condition  of  the  brake,  continue  to  use  and 
ride  on  the  hand  car  in  performing  the  du- 
ties of  his  employment  by  defendant?  A. 
Yes.  (7)  How  old  was  plaintiff  at  the  time 
of  the  happening  of  the  Injury  complained 


of?  A.  Thirty-six  years.  (8)  Was  plaintiff 
at  the  time  of  the  Injury,  and  during  the 
time  he  was  using  and  riding  on  the  hand 
car,  a  man  of  ordinary  intelligence?  A.  Yes. 
(9)  At  the  time  of  the  happening  of  the  in- 
jury complained  of,  how  long  had  plaintiff 
been  engaged  In  the  work  of  a  railroad  sec- 
tlonman?  A.  About  six  weeks.  (10)  At  the 
time  of  the  happening  of  the  injury  com- 
plained of,  how  long  had  plaintiff  been  en- 
gaged In  using  and  riding  hand  cars  on  the 
section  when  the  injury  occurred?  A.  About 
six  weeks.  (11)  On  what  act  of  negligence 
on  the  defendant's  part  do  you  base  a  ver- 
dict for  the  plaintiff?  A.  Defective  brakes." 
These  findings  show  that  Mealman  remained 
In  tbe  service  of  the  company  with  full 
knowledge  of  the  defect  of  which  he  com- 
plains. 

The  only  evidence  upon  the  subject  of  his 
request  to  have  the  defect  repaired  and  the 
promise  made  to  him  by  the  foreman  con- 
sists of  the  testimony  of  Mealman  himself, 
which  reads :  "Q.  What  did  you  say  to  Cas- 
sady?  A.  Why„  I  told  him  the  brakes  were 
out  of  fix,  and  needed  fixing.  Q.  What  else 
did  you  say  to  him  at  that  time  about  the 
condition  of  the  brakes,  if  anything?  A. 
Why,  there  wasn't  nothing.  It  was  just  a 
talk  about  the  brakes  being  out  of  order,  and 
needed  leather  there,  rubber  or  something. 
Tbat  Is  what  I  said  to  him.  He  said,  'go 
ahead  and  use  it,'  and  he  would  fix  It  Q. 
wbat  did  he  say?  A.  Why,  he  said  he  would 
fix  It  He  said,  'Go  ahead  and  use  it'  Q. 
I  will  ask  whether  or  not  you  relied  upon 
that  statement  of  his  at  the  time  you  were 
Injured?  A.  Yes,  sir.  Q.  You  say  you  talk- 
ed with  Cassady  about  tbe  car  being  out  of 
repair,  do  you?  A.  Yes,  sir.  Q.  Tell  the 
jury  just  exactly  what  you  said  to  him  at 
that  time.  A.  I  said  to  him  the  brakes  was 
out  of  order,  and  needed  to  be  fixed,  and  he 
said  he  would —  Q.  Tell  the  jury  the  words 
you  used  when  you  talked  to  Cassady  about 
these  brakes.  A.  The  way  it  was,  we  were 
running  north  from  town  or  the  toolhouse 
out  to  where  we  stopped  along  the  right  of 
way  to  take  water,  where  we  stopped  to  go 
over  In  the  field  to  get  water.  There  was 
four  on  the  car  that  went  out  besides  Mr. 
Cassady  tbat  morning,  two  or  three  morn- 
ings before  I  was  hurt,  and  a  couple  of  them 
went  over  to  get  a  keg  of  water,  and  we 
were  standing  there  by  the  car,  and  we  had 
run  by  the  crossing  that  morning.  Ed  Cas- 
sady was  present  at  the  conversation.  One 
of  the  other  men  was  out  a  little  piece 
around  on  the  tracks.  Q.  Tell  the  words  used 
in  speaking  to  Cassady  on  that  occasion 
about  that  car.  A.  We  ran  by  there,  and  I 
said:  This  brake  ought  to  be  fixed,'  I  said: 
'It  needs  a  rubber  on  it.'  We  pushed  the  car 
back  a  piece,  and  went  to  get  the  water. 
While  they  were  gone,  the  conversation  came 
up.  I  said  to  Ed:  'We  will  have  to  fix  the 
brakes.  You  will  have  to.'  He  said:  *aii 
right,  I  will  fix  it'    Q.  State  over  again 
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what  yon  said  to  him.  A.  I  said  to  him  the 
brakes  needed  fixing,  and  he  said  he  would 
fix  them.  Q.  State  again  so  the  jury  will 
understand  just  what  you  said.  A.  I  said  to 
Ed  that  the  brakes  needed  fixing,  and  he  said 
he  would  fix  tbem.  Q.  You  said  a  minute 
ago  you  said:  These  brakes  are  out  of  order, 
and  we  will  bare  to  fix  tbem.'  Didn't  you 
use  that  expression?  A.  I  don't  know.  May- 
be I  did.  •  •  •  Q.  Did  you  think  it  was 
dangerous  to  ride  on  that  car  in  that  way? 
A.  No,  sir;  I  didn't.  Q.  Why  wasn't  it 
dangerous?  A.  I  never  took  thought  of  it  be- 
ing dangerous,  just  the  brake  being  out  of 
order  any  more  than  just  at  that  time.  Q. 
You  did  not  consider  then  it  was  dangerous 
in  the  condition  it  was  in.  You  did  not  real- 
ize It  was?  A.  No,  sir..  Q.  Why  did  you 
speak  of  it  to  him?  A.  Because  it  was  un- 
handy to  stop  at  this  place  where  we  wanted 
to  work.  If  we  wanted  to  stop  to  put  any 
bolts  in  going  along,  we  would  run  along  on 
by,  and  would  have  to  walk  back.  Q.  It 
was  more  then  a  matter  of  convenience?  A. 
Yes,  sir.  Q.  It  was  not  because  you  regard- 
ed It  dangerous  to  ride  on  that  car?  A.  I 
didn't  at  the  present  time;  no,  sir.  Q.  Did 
you  not  sny  anything  to  Cassady  about  it 
being  dangerous?  A.  No.  Q.  You  didn't  say 
anything  to  Cassady  about  it  being  danger- 
ous, did  you?  A.  No,  sir.  Q.  When  you  told 
Cassady  that  brake  was  out  of  repair  and 
ought  to  be  fixed,  did  you  intend  to  quit 
work  in  case  he  did  not  fix  it?  A.  I  never 
thought  anything  as  to  whether  I  would  or 
would  not." 

The  rule  of  law  as  to  the  character  and 
purpose  of  such  a  request  and  promise  is 
clearly  stated  In  26  Cyc.  1211,  1212,  where 
the  cases  supporting  the  rule  are  noted.  The 
rule  reads:  "To  be  sufficient,  a  promise  by 
the  master  to  remedy  defects  or  remove  dan- 
ger must  be  definite  and  certain,  and  must 
be  made  with  a  view  to  the  servant's  safety, 
and  as  an  Inducement  to  him  to  continue 
work.  The  promise  may,  however,  be  Im- 
plied as  well  as  express,  general  as  well  as 
individual.  In  order  that  a  servant  may  be 
relieved  from  the  operation  of  the  doctrine 
of  assumed  risk  from  a  defect  complained  of 
and  the  danger  of  which  he  was  no  longer 
willing  to  Incur,  it  is  essential  that  his  re- 
maining In  the  employment  was  Induced  by 
the  promise  of  the  master  to  remedy  the 
defect,  when  he  would  not  otherwise  have 
done  so;  and  where  the  reliance  is  placed, 
not  upon  the  promise,  but  upon  an  assurance 
of  absence  of  danger,  he  cannot  recover."  In 
the  case  of  Gowen  r.  Harley,  86  Fed.  981,  6 
CCA.  190,  it  was  said  by  the  Circuit  Court 
of  Appeals:  "If  a  servant  who  Is  aware  of 
a  defect  in  the  Instruments  with  which  he 
Is  furnished  notifies  the  master  of  such  de- 
fect, and  is  Induced  by  the  promise  of  the 
latter  to  remedy  It  to  remain  In  the  service, 
he  does  not  thereafter  assume  the  risk  from 
such  defect  until  after  the  master  has  had  a 
reasonable  time  to  repair  it,  unless  the  de- 


fect renders  the  service  so  Imminently  dan- 
gerous that  no  prudent  person  would  con- 
tinue In  It  Hough  v.  Railway  Co.,  100  U.  8. 
213,  226,  25  L.  Ed.  612;  Railroad  Co.  v. 
Young,  49  Fed.  723,  1  C.  C  A.  428;  Greene 
v.  Railway  Co..  31  Minn.  248,  17  N.  W.  378, 
47  Am.  Rep.  785;  Railway  Co.  v.  Watson,  114 
Ind.  20,  27,  14  N.  E.  721,  15  N.  E.  824,  5  Am. 
St.  Rep.  578."  And  further  In  the  same  opin- 
ion it  was  said:  "It  is  Insisted  by  plaintiffs 
counsel  that  he  can  escape  from  this  rule 
under  the  exception  we  have  stated — that 
where  a  servant  Is  aware  of  a  defect  in  the 
machinery  furnished,  and  notifies  the  master 
of  It,  and  he  Is  Induced,  by  the  promise  of 
the  master  to  repair  It,  to  remain  in  the  serv- 
ice, he  no  longer  assumes  the  danger.  The 
reason  on  which  this  exception  stands  Is  that 
where  the  servant  may  have  been  Induced, 
by  the  promise  of  his  master  to  remedy  a  de- 
fect, to  expose  himself  to  risks  from  It  that 
he  might  otherwise  have  avoided  by  leaving 
the  service,  the  master  ought  not  to  be  per- 
mitted to  deny  his  sole  responsibility  for 
those  risks  The  case  before  us  does  not  fall 
either  within  the  exception  or  its  reason, 
first,  because  the  plaintiff  apprehended  no 
risk  or  danger  from  the  want  of  the  skid, 
and  hence  could  not  have  been  induced  to 
stay  In  the  service,  and  expose  himself  to 
danger,  by  the  promises  of  the  defendant  to 
furnish  It.  He  testifies  that  the  only  rea- 
son he  asked  for  it  was  because  he  thought 
it  would  be  easier  for  him  to  slide  the  safe 
and  train  box  over  on  It  than  to  swing  them 
across  from  one  car  to  the  other.  He  ex- 
pressly says  that  he  never  before  the  acci- 
dent thought  of  Its  being  dangerous  to  swing 
them  over,  and  that  he  did  not  regard  it  as 
at  all  dangerous  to  do  so."  In  the  case  of 
Lewis  v.  New  York  &  N.  E.  R.  Co.,  153  Mass. 
73,  26  N.  E.  431,  10  L.  R.  A.  513,  the  Su- 
preme Court  of  Massachusetts  recited  the 
evidence  at  some  length,  wherein  it  appear- 
ed that  the  employe  had  frequently  called 
the  attention  of  his  foreman  to  the  danger- 
ous condition  of  the  pier  of  a  drawbridge, 
and  Insisted  that  it  should  be  repaired,  or 
somebody  would  get  hurt,  and  some  persons 
had  already  been  injured.  The  question  was 
then  put  to  the  plaintiff:  "Did  you  com- 
plain of  its  dangerous  condition  as  It  affected 
yourself?  A.  Well,  I  complained  of  it  a 
number  of  times  to  him.  I  told  him :  'Some- 
body Is  going  to  get  hurt  yet.  There  is  a 
number  fell  through.'  And  the  day  before  I 
got  hurt  there » was  one  of  the  carpenters 
fell  through  chock  up  to  bis  hip."  It  is  no- 
ticeable that  nowhere  in  this  conversation 
nor  in  his  answers  does  the  plaintiff  say  or 
imply  that  his  continuance  In  the  service 
was  due  to  what  Mr.  Bent  said  in  regard  to 
the  repair  of  the  pier;  and  it  would  be  giv- 
ing to  the  conversation  between  the  plaintiff 
and  the  superintendent  a  construction  which 
we  think  neither  intended  nor  had  In  mind 
to  hold  that  the  plaintiff  was  induced  to  re- 
main in  defendant's  employ  by  what  the 
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superintendent  said  about  repairing  the  pier, 
or  that  the  superintendent,  with  that  end  In 
view,  gave  the  answers  which  he  did.  The 
plaintiff  seems  to  have  called  the  attention 
of  the  superintendent  to  the  condition  of  the 
pier,  and  to  have  urged  its  repair,  not  on  bis 
own  account,  nor  because  the  .discharge  of 
his  duties  was  rendered  more  dangerous,  nor 
because  he  had  any  intention  of  leaving  if 
the  pier  was  not  repaired;  but  he  seems  to 
have  acted  in  the  interests  of  the  company, 
and.  In  order  to  prevent  strangers  and  others 
coming  onto  the  pier,  not  knowing  where  to 
go,  from  getting  hurt.  "No  case,  we  think, 
has  gone  so  far  as  to  hold  that  where  the 
servant  does  not  complain  on  his  own  ac- 
count, and  continues  in  his  employment  with 
full  knowledge  of  the  risk,  he  can  recover  of 
the  master  because  the  latter,  when  the  de- 
fective condition  was  called  to  his  attention 
by  the  servant,  gave  assurances,  which  did 
not  induce  the  servant  to  remain,  that  the 
defect  should  be  remedied."  This  case  was 
followed  in  the  case  of  Bodwell  v.  Nashua 
Mfg.  Co.,  70  N.  H.  390,  47  Atl.  613.  In  the 
case  of  Lumber  Co.  v.  Johnson,  22  Tex.  Civ. 
App.  596,  55  S.  W.  362,  in  a  case  where  the 
evidence  was  quite  similar  to  that  in  case  of 
Lewis  v.  N.  Y.  &  N.  E.  R.  Co.,  supra,  the 
Texas  Court  of  Civil  Appeals  said:  "When 
the  servant  knows  of  defective  appliances 
or  dangerous  conditions  surrounding  the  serv- 
ice, he  has  the  option  of  taking  upon  himself 
the  risks  of  continuing  in  the  employment, 
or  of  quitting.  He  may  relieve  himself  of 
the  risk,  if  he  brings  the  facts  to  the  knowl- 
edge of  the  master,  and  receives  such  prom- 
ises or  assurances  as  either  to  show  an  ex- 
press assumption  of  the  risk  by  the  master, 
or  to  afford  the  servant  reasonable  guaranty 
that  the  danger  will  be  removed  in  time  to 
prevent  injury  to  him.  To  have  either  of 
these  effects,  it  would  seem  that  what  has 
passed  between  them  should  appear  to  have 
had  In  view  either  a  transfer  of  the  risk 
from  the  servant  to  the  master,  or  the  re- 
moval of  the  dangerous  condition,  as  a  pro- 


tection to  the  servant.  In  other  words,  th« 
master  should  have  induced  the  servant  to 
waive  his  right  to  leave  the  dangerous  em- 
ployment, either  by  taking  upon  himself  the 
responsibility  for  injuries  which  might  re- 
sult, or  by  leading  the  servant  to  believe  that 
the  duty  to  repair  the  appliances  or  supply 
the  deficiency  would  be  performed  within 
reasonable  time.  The  facts  here  do  not  show 
that  either  of  these  things  was  done.  Turnei 
neither  complained  of  his  own  risks,  nor  ask- 
ed for  protection.  He  said  nothing  calling 
in  question  the  master's  duty  to  himself." 
These  constitute  a  very,  small  part  of  the 
multitude  of  cases  holding  to  the  same  view, 
while  our  attention  has  not  been  called  to  any  ' 
case  holding  to  the  contrary. 

Mealman  did  not  regard  the  defect  as  dan- 
gerous. He  did  not  suggest  the  repair  of 
the  brakes  as  a  precaution  for  his  own  safe- 
ty. He  had  no  thought  of  leading  the  em- 
ployment if  the  suggested  repairs  were  not 
made.  Whether  the  repairs  were  made  or 
not  was  a  matter  of  indifference  to  him.  ex- 
cept as  a  matter  of  convenience  in  handling 
the  car.  The  reliance,  If  any,  which  he 
placed  in  the  promise  to  repair,  was  not  the 
cause  which  induced  him  to  remain  in  the 
service  of  the  company.  He  did  not  continue 
in  the  employment  of  the  company  because 
of  anything  relating  to  these  brakes.  It  did 
not  enter  his  mind  to  quit  the  service.  There 
was  no  occasion  for  him  to  do  so  as  he  did 
not  regard  the  employment  dangerous.  It 
seems  clear,  therefore,  that  the  plaintiff  as- 
sumed the  risk  incident  to  the  defective 
brakes,  and  took  no  steps  to  relieve  himself 
from  such  responsibility.  No  other  conclu- 
sion can  be  reached  without  ignoring  the 
plaintiff's  own  testimony  and  disregarding 
the  well-settled  rules  of  law  controlling  such 
cases. 

This  disposes  of  the  case,  so  that  the  other 
questions  presented  need  not  be  considered. 
The  judgment  of  the  district  court  is  re- 
versed, with  direction  to  proceed  In  accord- 
ance with  the  views  herein  expressed. 
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OARTWRIGHT  v.  HOLCOMB  et  al. 
(Supreme  Court  of  Oklahoma.   Jane  24,  1008.) 

1.  Jubt— Right  to  Jubt  Tbiaj>- Will  Con- 
test. 

A  proceeding  to  contest  a  will  under  the 
laws  of  the  territory  of  Oklahoma  is  not  a 
•ait  at  common  law,  wherein  the  parties  were 
entitled  to  a  trial  by  jury  as  a  matter  of  right 
under  the  seventh  amendment  to  the  Constitu- 
tion of  the  United  States. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
voL  31,  Jury,  |  111.] 

2.  Same— Appeal  fbom  Probate  Coubt—  Dis- 
cretion or  Coubt. 

On  an  appeal  to  the  district  court  from  a 
judgment  of  the  probate  court  refusing  to  admit 
a  will  to  probate,  the  district  court  may  in  its 
discretion  make  an  order  for  the  trial  by  jury 
of  any  or  all  the  material  questions  of  fact 
arising  upon  the  issues  between  the  parties. 

3.  Wills— Contest— Review. 

Upon  a  trial  de  novo  in  the  district  court 
of  a  cause  appealed  from  the  judgment  of  a 
probate  court  refusing  to  admit  a  will  to  pro- 
bate upon  the  ground  that  the  will  was  forged, 
it  was  not  error  for  the  district  court  to  require 
the  appellant  to  make  a  prima  facie  showing 
entitling  the  will  to  probate,  when  the  record 
shows  that  the  burden  of  proof  to  show  the  will 
was  forged  was  cast  upon  the  appellees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toI.  40,  Wills,  |  844.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty: Jno.  H.  Burford,  Judge. 

Action  by  I.  M.  Holcomb  and  others  against 
Mary  E.  Cartwrlght  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Affirmed. 

J.  W.  Webb,  Chambers  &  Taylor,  8.  A. 
Horton,  and  J.  C.  Robberts,  for  plaintiff  In 
error.  John  H.  Wright,  Lee  F.  Wilson,  T.  C. 
Trimble,  Joe  T.  Robinson,  and  T.  0.  Trimble, 
Jr.,  for  defendants  in  error. 

KANE,  J.  This  was  a  salt  brought  by  the 
defendants  in  error  against  the  plaintiff  in 
error  in  the  probate  court  of  Oklahoma  coun- 
ty for  the  purpose  of  contesting  a  will  on  the 
ground  of  forgery.  It  seems  from  the  plead- 
ings and  evidence  that  on  the  18th  day  of 
February,  1004,  one  D.  J.  Spencer  died,  and 
L  M.  Holcomb  was  duly  appointed  by  the 
probate  court  of  Oklahoma  county  adminis- 
trator of  his  estate.  Thereafter  the  plaintiff 
in  error,  Mary  E.  Cartwrlght  presented  to 
the  probate  court  for  probate  a  certain  writ- 
ing purporting  to  be  the  last  will  and  testa- 
cent  of  D.  J.  Spencer,  wherein  he  names  the 
plaintiff  in  error  his  sole  devisee  and  legatee. 
The  defendants  in  error,  Holcomb,  as  admin- 
istrator, and  J.  N.  Spencer,  as  brother  and 
heir  of  the  deceased,  filed  a  contest  against 
the  probating  of  the  alleged  will,  declaring 
the  same  to  be  a  forgery.  The  probate  court 
after  hearing  the  cause,  rendered  judgment 
adverse  to  the  plaintiff  in  error.  An  appeal 
»aa  taken  from  this  judgment  to  the  district 
court  of  Oklahoma  county.  Afterwards,  upon 
the  application  of  plaintiff  in  error,  a  change 
r.!  Tenne  was  granted,  and  the  matter  was  re- 
anved  to  the  district  court  of  Canadian  coun- 
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ty,  and  tried  by  that  court  without  the  Inter- 
vention of  a  jury.  The  judgment  of  the  pro- 
bate court  was  affirmed  by  the  district  court 
and  from  this  judgment  the  case  was  taken 
by  petition  in  error  to  the  Supreme  Court 
of  the  territory  of  Oklahoma,  and  duly  trans- 
ferred to  this  court  under  the  terms  of  the 
enabling  act  and  the  schedule  to  the  Consti- 
tution. 

The  grounds  upon  which  the  plaintiff  In  er- 
ror originally  based  her  right  to  a  reversal 
of  the  cause  were  stated  by  her  counsel  in 
their  printed  brief  as  follows :  "The  question 
Involved  in  the  trial  of  this  case  was  as  to 
whether  or  not  a  will  presented  to  the  probate 
court  for  probate  In  the  estate  of  D.  J.  Spen- 
cer, deceased,  wherein  he  willed  all  of  bis 
property  to  Mary  B.  Cartwrlght,  was  a 
forgery.  It  was  a  plain,  straight  controversy 
upon  questions  of  fact  merely,  and  the  court, 
we  contend,  erred  in  refusing  to  the  plaintiff 
In  error,  upon  request  and  demand,  a  trial  by 
Jury  to  determine  the  questions  of  fact" 
Upon  oral  argument  one  of  the  counsel  ap- 
pearing for  plaintiff  in  error  argued  that  the 
court  below,  against  the  objection  of  plaintiff 
in  error,  held  that  the  burden  of  proof  was 
upon  her  to  show  that  the  will  was  not  a 
forgery,  and  has  since  filed  a  supplemental 
brief  In  support  of  this  theory,  wherein  he 
states  his  position  thus :  "We  will  proceed  to 
write  this  brief  upon  the  theory  that  there 
is  no  evidence  in  the  record  to  support  the 
judgment  of  the  court,  and  our  further  posi- 
tion will  be  that  the  trial  court,  regardless  of 
what  his  personal  feelings  might  have  been, 
would  have  been  compelled  to  render  judg- 
ment in  the  case  for  the  plaintiff  in  error,  had 
he  not  misinterpreted  the  rule  of  law  by 
which  he  should  have  measured  the  testimony 
In  this  case ;  that  Is  to  say,  he  held,  against 
the  objections  of  the  plaintiff  In  error,  that 
the  burden  of  proof  was  upon  her  to  show 
that  this  will  was  not  a  forgery.  This  la 
clearly  wrong,  and  Is  contrary  to  the  statutes 
of  Oklahoma." 

On  the  first  proposition  counsel  for  plain- 
tiff In  error  contends  that,  notwithstanding 
section  1807,  Wilson's  Rev.  &  Ann.  St  1008, 
which  provides  that  the  "appellate  court  has 
the  same  power  to  decide  the  questions  of 
fact  which  the  probate  court  or  judge  had, 
and  it  may,  in  its  discretion,  as  in  suits  In 
chancery,  and  with  like  effect,  make  an 
order  for  the  trial  by  jury  of  any  or  all  the 
material  questions  of  fact  arising  upon  the 
issues  between  the  parties,"  she  was  entitled 
to  a  trial  by  Jury  as  a  matter  of  right  by 
virtue  of  the  provisions  of  the  seventh  amend- 
ment to  the  Constitution  of  the  United  States, 
which  provides  that  "in  suits  at  common  law, 
where  the  value  In  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved,"  and  argues  that  section  1807, 
supra,  being  in  contravention  of  the  foregoing 
provision  of  the  Constitution  of  the  United 
States,  is  unconstitutional  and  void.  The 
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authorities,  to  our  mind,  do  not  sustain  coun- 
sel in  their  contention  on  this  proposition. 
The  constitutional  guarantee  of  the  right  to 
trial  by  Jury  in  civil  cases,  provided  by  the 
seventh  amendment,  extends  only  to  suits  at 
common  law,  and  the  present  controversy  is 
not  such  a  suit  Esterly  v.  Rua,  122  Fed. 
609,  58  C.  C.  A.  548.  The  question  involved 
in  Esterly  v.  Rua,  supra,  a  case  arising  under 
the  laws  of  the  territory  of  Alaska,  was  the 
right  to  a  trial  by  a  jury  on  a  contested  claim 
against  an  estate.  Gilbert,  Circuit  Judge, 
who  wrote  the  opinion,  says :  "The  appellant 
invokes  the  provisions  of  the  seventh  amend- 
ment of  the  Constitution,  which  provides  that 
'in  suits  at  common  law,  where  the  value  In 
controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  Jury  shall  be  preserved.*  But 
the  present  controversy  is  not  a  suit  at  com- 
mon law."  In  Ferris  v.  Higley,  20  Wall.  875, 
22  I*  Ed.  383,  the  Supreme  Court  denied  the 
power  of  the  territorial  Legislature  to  confer 
upon  the  probate  court,  which  had  Just  been 
created  under  the  Organic  Act,  jurisdiction 
over  common-law  cases. 

In  2  Woerner  on  American  Law  of  Admin- 
istration, §  543,  we  find  the  following:  "As 
the  power  of  probate  courts  is  derived  from 
statutes,  which  point  out  and  determine  the 
force  and  effect  of  their  judgments  and  de- 
crees, it  follows  that  the  right  of  appeal, 
being  the  right  to  substitute  the  judgment  of 
some  higher  court  for  that  of  the  probate 
court,  must  be  likewise  conferred  by  statute." 
At  section  550  of  the  same  work  we  find  the 
following:  "On  appeal  to  a  court  not  of  last 
resort,  the  appellate  court  proceeds  as  if  it 
had  original  jurisdiction  of  the  matter 
brought  before  it  by  appeal,  which  vacates 
and  annuls,  for  the  purposes  of  such  trial, 
the  judgment  of  the  court  below.  Such  ap- 
peals, removing  a  cause  from  an  Inferior 
court  to  a  superior  court,  for  the  purpose  of 
obtaining  trials  de  novo,  are  unknown  to  the 
common  law,  and  can  only  be  prosecuted 
when  expressly  given  by  statute." 

Moody  v.  Found,  208  111.  78,  89  N.  E.  831, 
was  a  suit  contesting  the  probate  of  a  will. 
A  Jury  was  demanded  and  refused.  Mr.  Chief 
Justice  Hand,  In  discussing  the  right  of  trial 
by  Jury  under  such  circumstances,  says: 
"The  jurisdiction  to  admit  wills  to  probate 
has  never  been  exercised  by  the  common-law 
courts  as  a  part  of  their  common-law  juris- 
diction, but  prior  to  the  establishment  of 
probate  courts  the  ecclesiastical  courts  of 
England  and  the  analogous  courts  of  this 
country  exercised  that  Jurisdiction,  and  that 
jurisdiction,  as  now  exercised  by  the  county 
court  of  this  state,  is  purely  statutory,  so 
that  that  constitutional  provision  that  'the 
right  of  trial  by  Jury  as  heretofore  enjoyed 
shall  remain  Inviolate'  did  not  confer  upon 
the  appellant  the  right  to  demand  a  jury 
upon  the  trial  of  said  appeal  in  the  circuit 
court,  as  It  had  been  uniformly  held  that 
such  constitutional  provision  was  designed 


only  to  secure  the  right  of  trial  by  Jury  as 
It  had  theretofore  been  enjoyed  in  those  tri- 
bunals which  exercised  common-law  jurisdic- 
tion, and  was  not  intended  to  confer  such 
right  in  any  class  of  cases  where  It  had  not 
formerly  existed.  Nor  was  It  intended  to 
Introduce  the  jury  system  into  those  special 
summary  Jurisdictions  which  were  unknown 
to  the  common  law." 

A  great  many  of  the  states  of  the  Union 
have  construed  provisions  of  their  laws  simi- 
lar to  section  1807,  Wilson's  Rev.  &  Ann.  St. 
1903,  under  constitutional  provisions  in  effect 
the  same  as  the  seventh  amendment  to  the 
Constitution  of  the  United  States,  and  in 
each  instance  held  such  provisions  to  be  con- 
stitutional. In  Rich  et  al.  v.  Bowker  et  aL 
25  Kan.  7,  it  is  held  that:  "In  an  action  to 
contest  a  will,  the  parties  are  not,  as  a  mat- 
ter of  right,  entitled  to  have  the  issues  tried 
by  a  jury."  In  Gallon  v.  Haas,  67  Kan.  225, 
72  Pac.  770,  It  is  held  that:  "Upon  appeal  to 
the  district  court  from  a  proceeding  in  the 
probate  court  admitting  to  probate  a  will  . 
spoliated  or  destroyed,  a  jury  trial  of  the 
Questions  Involved  is  not  a  matter  of  right." 
The  Supreme  Court  of  Wisconsin,  in  the  Mat- 
ter of  the  Probate  of  the  Will  of  Timothy 
Jackman,  deceased,  26  Wis.  104,  held:  "On 
appeal  from  an  order  admitting,  or  refusing 
to  admit,  a  will  to  probate,  the  circuit  court 
may  submit  questions  of  fact  to  a  jury,  or 
not  at  Its  discretion."  In  re  Welch's  Will, 
69  Vt  127,  37  Atl.  250,  the  court  held,  under 
a  statute  very  similar  to  ours  and  a  constitu- 
tional provision  similar  to  the  seventh  amend- 
ment of  the  Constitution  of  the  United  States, 
that:  "It  Is  abundantly  settled  by  the  deci- 
sions of  this  court,  above  cited,  that  the  con- 
stitutional right  to  a  trial  by  jury,  secured 
by  the  twelfth  article  of  the  Bill  of  Rights 
and  the  thirty-first  section  of  chapter  2  of 
the  Constitution,  does  not  apply  to  questiona 
in  bills  In  equity,  or  proceedings  in  admiralty 
and  In  probate." 

Other  cases  might  be  cited  to  the  same 
effect  but  the  foregoing  are  sufficient  to  lead 
us  to  the  conclusion  that  the  plaintiff  In  er- 
ror was  not  entitled  to  a  trial  by  Jury  as 
a  matter  of  right  and  there  seems  to  have 
been  no  abuse  of  discretion  on  the  part  of 
the  court  below  in  refusing  a  trial.  The  rul- 
ing on  this  question  was  not  erroneous. 

While  the  second  question  raised  by  coun- 
sel seems  to  have  been  an  afterthought  and 
was  not  mentioned  In  the  printed  brief  orig- 
inally filed,  yet  as  counsel  earnestly  called 
the  question  to  the  attention  of  the  court  on 
oral  argument  and  has  since  filed  two  type- 
written briefs  thereon,  we  are  constrained  to 
notice  it  The  record  shows  that  the  cause 
came  on  for  trial  before  Judge  Burford,  and 
the  plaintiff  In  error  made  demand  for  a 
trial  by  Jury,  which  demand  was  by  the 
court  refused,  and  an  exception  given  to  the 
plaintiff  in  error,  whereupon  counsel  for 
plaintiff  in  error  said:   "I  would  like  to  In- 
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quire  where  the  burden  of  proof  is,  and  who 
has  the  opening  and  closing  "  And  the  court 
thereupon  said:  "I  think  that  is  settled  by 
statute.  The  parties  presenting  the  will  for 
probate  will  be  required  to  proceed  with  their 
proof  and  make  a  showing  as  In  the  first  In- 
stance. If  the  probate  court  had  admitted 
tbe  will  to  probate,  the  rule  would  be  dif- 
ferent; but,  as  the  will  has  been  refused 
probate,  tbe  burden  Is  upon  tbe  party  offering 
tbe  will  to  make  a  showing  entitling  the 
will  to  probate."  The  court,  also,  in  a  jour- 
nal entry,  stated  that  the  plaintiff  in  error 
should  have  been  required  first  to  make  a 
prima  fade  case. 

So  far  as  the  record  shows,  these  state- 
ments by  the  court  seemed  to  meet  the  ap- 
proval of  the  parties.  At  least  there  were 
no  objections  to  them,  and  no  exceptions 
were  saved.  Then  tbe  plaintiff  in  error  of- 
fered certain  proof  tending  to  establish  the 
authenticity  of  the  will,  to  which  a  demurrer 
was  overruled,  whereupon  the  defendants  In 
error  offered  their  proof  tending  to  show 
that  the  will  was  forged.  Then  follows  tbe 
evidence  of  the  plaintiff  in  error,  rebutting 
tbe  evidence  offered  to  support  the  allega- 
tions of  forgery.  To  this  order  of  proof  there 
was  no  objection  or  exception  on  tbe  part 
of  tbe  plaintiff  in  error.  It  does  not  appear, 
from  the  statement  of  the  court  or  the  or- 
der in  which  the  proof  was  Introduced,  that 
the  court  had  any  misconception  as  to  where 
the  burden  of  proof  lay  to  establish  the 
charge  of  forgery.  The  court  required  the 
plaintiff  in  error  to  make  proof  sufficient  to 
establish  a  prima  facie  case  on  tbe  question 
of  the  probate  of  the  will,  but  undoubtedly 
cast  the  burden  of  proof  upon  the  defend- 
ants In  error  on  the  question  of  the  forgery. 
To  our  mind  there  was  no  error  in  this. 

Counsel  for  plaintiff  In  error,  in  his  type- 
written reply  brief  recently  filed,  said  that: 
"Where  a  contest  Is  filed,  and  is  appealed 
to  the  district  court,  nothing  is  carried  to 
the  district  court  but  the  contest.  It  is  an 
Independent  suit,  and  should  be  filed  in  the 
probate  court  as  a  separate  suit,  and,  If  tried 
together,  same  must  be  ordered  consolidated 
by  the  probate  court;  and  when  the  contest 
u  appealed  to  the  district  court,  nothing  ex- 
cept the  contest  is  appealed,  and  the  contest- 
ants are  plaintiffs  and  the  petitioner  is  de- 
fendant. The  defendants  do  not  have  to 
nake  any  kind  of  a  case,  either  prima  facie 
or  otherwise,  in  the  district  court,  and  It  is 
error  to  so  require  the  defendant  to  make  a 
prima  facie  case."  We  do  not  believe  the 
authorities  cited  by  counsel  sustain*  this  con- 
tention. Even  admitting  that  it  was  not  nec- 
essary for  plaintiff  in  error  to  make  a  prima 
fade  case  sufficient  to  entitle  the  will  to 
probate,  yet  requiring  her  to  do  so  could  In 
no  way  prejudice  her  upon  the  mam  question 
la  the  case — that  is,  whether  or  not  the 
will  was  forged — as  upon  that  question  the 
ctmrt  very  properly  placed  the  burden  upon 


the  defendants  In  error.  But  the  burden  and 
order  of  proof  required  by  the  court  below 
seems  to  be  sanctioned  by  some  of  the  au- 
thorities cited  by  counsel  for  plaintiff  In  er- 
ror, and  none  of  them  hold  such  a  ruling  to 
be  reversible  error. 

In  Latour's  Estate,  140  Gal.  414,  74  Pac. 
441,  tbe  second  syllabus  reads:  "Where  a 
petition  for  probate  of  a  will  and  a  contest 
are  tried  at  the  same  time,  the  proponent 
should  first  present  his  preliminary  proof  in 
support  of  his  petition,  on  which  he  has  the 
burden  of  proof,  which,  if  sustained,  requires 
the  contestant  to  Introduce  proof  to  establish 
his  contest"  The  same  rule  seems  to  pre- 
vail In  Kansas.  Mr.  Justice  Porter,  In  Mc- 
Connell  et  al.  v.  Keir,  76  Kan.  527,  92  Pac. 
540,  says:  "In  a  proceeding  for  the  probate 
of  a  will,  the  burden  rests  upon  the  propo- 
nents to  establish  its  valid  execution.  But 
this  rule  is  qualified  by  another,  which  re- 
quires only  'a  prima  facie  showing  of  the 
validity  of  the  will  and  Its  due  execution  to 
entitle  it  to  probate."  From  another  case 
cited  by  plaintiff  in  error  (Craig  v.  Southard, 
162  111.  200,  44  N.  B.  893)  we  quote  the  fol- 
lowing from  the  per  curiam  opinion:  "The 
court  had  already  Instructed  tbe  jury  that 
it  was  Incumbent  upon  the  proponents  of  the 
will  to  make  out  a  prima  fade  case  In  the 
first  Instance  by  proper  proof  of  the  due  exe- 
cution of  the  will  by  testator  and  his  men- 
tal capacity  as  required  by  the  statute,  and 
there  was  no  question  In  the  case  that  such 
proof  was  not  made.  Tbe  burden  of  proof 
was  then  upon  the  contestants  to  prove  the 
allegations  of  their  bill  by  a  preponderance 
of  the  evidence."  In  Jones  v.  Jones  et  al., 
137  N.  T.  610,  33  N.  B.  479,  another  case 
cited  by  plaintiff  in  error,  in  the  per  curiam 
opinion  we  find  the  following  language:  "He 
who  asserts  a  lack  of  ability  on  the  part  of 
a  grantor  to  execute  a  deed  whose  due  exe- 
cution Is  prima  facie  shown  must  prove  that 
lack  of  ability  by  a  preponderance  of  the 
evidence." 

To  our  mind  the  foregoing  cases  are  rath- 
er in  favor  of  the  artion  of  tbe  court  be- 
low than  against  It  The  court  below  evi- 
dently had  a  proper  conception  of  the  Issues 
Involved  and  where  the  burden  of  proof  lay, 
and  undoubtedly  decided  tbe  case  In  accord- 
ance with  the  weight  of  evidence  as  It  ap- 
peared to  it  There  is  ample  evidence  In 
the  record  to  support  the  judgment  render- 
ed, so  we  do  not  feel  called  upon  in  this 
case  to  again  weigh  it  to  determine  where 
the  preponderance  lay.  Indeed,  it  would  be 
contrary  to  a  well-established  rule,  many 
times  reiterated  by  a  long  line  of  decisions 
of  this  court,  to  do  so. 

Counsel  discusses  at  length  the  credibility 
of  expert  witnesses  and  the  weight  to  be 
given  their  testimony,  and  argues  that  the 
court  below  gave  more  credence  to  such  tes- 
timony than  the  .rules  of  evidence  Justified. 
There  Is  nothing  in  the  record  to  show  that 
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this  is  bo.  The  testimony  was  all  Introduced 
In  the  order  hereinbefore  stated.  A  great 
many  witnesses  testified  for  both  sides.  Con- 
siderable expert  and  opinion  evidence,  as  Is 
always  the  rule  In  such  cases,  was  offered 
and  admitted;  but  tbat  undue  weight  was 
given  to  it  nowhere  appears.  The  presump- 
tion Is,  In  the  absence  from  the  record  of 
anything  to  the  contrary,  that  the  court  un- 
derstood the  weight  to  be  given  to  evidence 
of  this  kind. 

From  a  careful  examination  of  the  whole 
record,  we  are  of  the  opinion  that  the  case 
was  carefully  and  fairly  tried  by  the  court 
below ;  and  finding  no  abuse  of  discretion  on 
the  part  of  the  court,  or  other  prejudicial  er- 
ror In  the  proceedings,  Its  judgment  ought 
to  be  affirmed.  It  is  so  ordered.  All  the 
Justices  concur. 


STATE  v.  PRESTON  et  al.    (No.  1,733.) 
(Supreme  Court  of  Nevada.    Sept  30,  1908.) 

1.  CbIminal  Law  —  Appeal  —  Review  or 
Facts. 

Under  the  Constitution,  providing  that  the 
Supreme  Court  shall  have  appellate  jurisdiction 
on  questions  of  law  alone  in  criminal  cases,  that 
the  right  of  trial  by  jury  shall  remain  inviolate, 
etc.,  the  Supreme  Court  will  not  determine  ques- 
tions of  fact  on  which  a  verdict  is  based. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  3074-3083.] 

2.  Same— Review  on  Appeal. 

The  statutory  appeal  from  a  judgment  of 
conviction  and  from  an  order  denying  a  new 
trial  clothes  the  Supreme  Court  with  power  to 
review  every  question  affecting  the  rights  of 
accused,  provided  substantial  compliance  is  had 
with  the  statutes. 

8.  Same— "Appeal"— "Wbit  of  Erbob." 

An  "appeal"  is  a  statutory  right,  and  is 
the  continuation  of  the  original  suit;  while  a 
"writ  of  error"  is  an  independent  action,  in  the 
nature  of  a  new  and  original  suit. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  442-447;  vol.  8,  pp. 
7533-7535,  7377-7578,  7835.] 

4.  Same— Right  to  Pbosecute  Writ  oe  Ee- 
bob. 

Whether  one  convicted  of  crime  is  entitled 
to  have  the  judgment  reviewed  on  writ  of  er- 
ror cannot  be  determined  on  a  petition  for  a 
rehearing  after  the  dismissal  of  his  appeal,  but 
only  on  appropriate  proceedings  for  the  writ, 
when  all  parties  interested  can  be  heard. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  95  Pac.  918. 

PER  CURIAM.  Counsel  for  appellants 
have  filed  a  petition  for  a  rehearing,  and  pray 
that  the  same  may  be  granted  "to  the  end 
that  the  judgment  to  dismiss  be  so  modified 
as  to  authorize  the  docketing  of  the  within 
case  as  upon  error."  The  correctness  of  the 
ruling  of  this  court  that  the  appeal  was  not 
properly  perfected,  so  as  to  confer  Jurisdic- 
tion to  consider  and  determine  the  case  upon 
Its  merits  by  the  statutory  method  of  appeal 

(30  Nev.  ,  95  Pac.  918),  is  not  questioned. 

Indeed,  counsel  In  their  petition  now  serious- 
ly question  the  appropriateness  of  an  appeal 
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In  this  case  at  alL  They  say:  "To  our 
mind,  if  the  Attorney  General  had  contended 
that  the  defendants  had  no  right  to  a  re- 
view in  this  case  upon  its  merits  by  appeal, 
for  the  reason  that  the  Constitution  of  the 
state  of  Nevada  limited  the  appellate  Juris- 
diction of  the  Supreme  Court  in  criminal 
cases  amounting  to  a  felony  to  only  questions 
of  law,  his  contention  would  have  been  sound, 
and  the  appeal  should  have  been  dismissed, 
as  there  is  no  statutory  provision  for  a  re- 
view of  final  judgments  in  cases  of  felony  on 
their  merits  in  the  Supreme  Court  of  the 
state,  and  the  only  remedy  which  a  defend- 
ant could  avail  himself  of  would  be  the  com- 
mon-law writ  of  error." 

This  is  a  position  entirely  new,  and  is  not 
a  little  startling,  in  view  of  the  practice  that 
has  prevailed  in  this  state  from  its  organiza- 
tion to  the  present  time.  Our  Constitution 
provides  that  the  Supreme  Court  shall  have 
"appellate  jurisdiction  on  questions  of  law 
alone  In  criminal  cases,"  that  the  "right  of 
trial  by  Jury  shall  be  secured  to  all  and  re- 
main Inviolate  forever,"  and  that  "judges 
shall  not  charge  juries  in  respect  to  matters 
of  fact" ;  and  this  court  has  uniformly  held 
that  It  will  not  determine  regarding  con- 
flicting evidence  and  questions  of  fact  on 
which  a  verdict  Is  based.  The  statutory  ap- 
peal from  a  judgment  and  from  an  order  de- 
nying a  motion  for  a  jiew  trial  has,  so  far 
as  we  are  aware,  been  considered  ample  to 
clothe  this  court  with  power  to  review  every 
question  affecting  a  defendant's  rights,  pro- 
viding substantial  compliance  be  bad  with 
the  plain  provisions  of  the  statute.  What 
more,  if  anything,  could  be  accomplished  by 
the  common-law  writ  of  error  Is  not  mani- 
festly apparent. 

There  Is  neither  a  constitutional  nor  statu- 
tory provision  specifically  authorizing  writs 
of  error  In  this  state,  although  the  rules  of 
this  court  contemplate  that  the  writ  may  Is- 
sue in  appropriate  cases.    See  Rules  18— 22, 
Inclusive  (73  Pac.  xiv,  xv).    The  appellate 
courts  of  many  states,  where  common-law 
practice  largely  prevails,  review  proceedings 
In  the  lower  courts  mainly  by  writs  of  error. 
In  other  jurisdictions,  by  constitutional  or 
statutory  provision,  or  both,  it  has  been  held, 
as  in  Colorado,  that  "the  appeal' is  merely 
cumulative  to  the  common-law  process  of 
writ  of  error.   The  statute  which  gives  the 
former  does  not  take  away  the  latter.  The 
party  may  In  the  first  instance,  as  will  be 
confessed,  adopt  either,  at  his  pleasure." 
Freas  v.  Engelbrecht,  3  Colo.  381 ;  7  Encyc 
PI.  &  Pr.  852,  and  note  2.   In  other  juristl  lo- 
tions It  has  been  held  "that  a  writ  of  error 
does  not  He  where  a  party  is  entitled  to  an 
appeal,  and  tbat,  too,  although  the  statute 
giving  the  right  of  appeal  does  not  expressly 
provide  that  such  remedy  shall  be  exclusive. 
In  such  case  the  right  to  a  writ  of  error  is 
considered  abolished  by  implication.  The 
reasons  on  which  the  rule  Is  founded  are 
that  the  remedy  by  appeal  is  more  simple. 
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more  prompt,  less  expensive,  and  less  cir- 
cuitous." Encyc.  PI.  &  Pr.  supra.  To  this 
rule  certain  exceptions  are  noted  in  the  text, 
like  those  referred  to  in  certain  criminal 
cases  cited  from  the  Supreme  Court  of  Mas- 
sachusetts. In  the  case  of  Cooke  et  al.,  Peti- 
tioners, 15  Pick.  (Mass.)  234,  239,  cited  In 
counsel's  petition,  the  court,  after  considering 
whether  a  writ  of  certiorari  would  lie  in  the 
case,  said:  "We  think,  therefore,  a  writ  of 
error  is  the  proper  remedy  in  all  these  cases, 
unless  the  right  has  been  taken  away  in  the 
cases  tried  in  the  municipal  court,  from  the 
Judgments  of  which  the  petitioners  were  en- 
titled to  appeal,  which  the  Attorney  General 
contends  takes  away  the  remedy  by  writ  of 
error  by  reasonable  implication,  and  in  civil 
actions  it  has  been  so  decided ;  tbe  remedy  by 
appeal  being  considered  the  easier  and  more 
beneficial  remedy.  But  in  criminal  cases,  so 
far  from  the  remedy  by  appeal  being  an  easier 
and  more  beneficial  remedy  for  the  convict,  it 
not  un frequently  happens  that  he  Is  wholly  un- 
able to  avail  himself  of  that  remedy,  by  reason 
of  his  inability  to  procure  sureties  to  recognize 
with  him  for  the  appeal  and  abiding  the  or- 
der of  the  court  thereon.  To  decide  in  such 
cases  that  the  convict's  right  to  sue  out  a 
writ  of  error  to  reverse  an  erroneous  Judg- 
ment has  been  taken  away  by  a  reasonable 
Implication  would  be  a  hard  decision,  and 
cannot  be  warranted  by  any  of  the  reasons 
given  for  the  decisions  of  the  court  in  civil 
suits." 

Whether  such  an  exception  could  be  made 
under  our  practice  is  manifestly  open  to 
serious  question,  for  in  this  state,  while  ap- 
pellants in  civil  cases  are  required  to  fur- 
nish an  undertaking  on  appeal,  ho  undertak- 
ing whatever  is  required  In  criminal  cases. 
The  question,  however,  whether  the  defend- 
ants are  entitled  to  have  tbe  judgments 
against  them  reviewed  upon  a  writ  of  error — 
a  question  that  is  new  to  this  court — cannot 
be  determined  upon  this  petition.  Counsel 
for  appellants  correctly  state  the  situation 
when  they  say:  "There  is  a  marked  dis- 
tinction between  appeals  and  writs  of  error 
as  remedies  after  final  Judgment.  An  appeal 
is  a  statutory  right,  and  is  the  continuation 
of  the  original  suit ;  while  writs  of  error  are 
new  suits,  and  are  the  common-law  writs  of 
right"  "It  Is  a  well-established  principle  of 
appellate  procedure  that  a  writ  of  error  is  an 
independent  action  in  the  nature  and  with 
tbe  generaj  characteristics  of  a  new  and 
original  suit.  7  Enc.  PI.  &  Pr.  p.  823,  and 
note  4.  In  Lessee  of  Taylor  v.  Boyd,  3  Ohio, 
354,  17  Am.  Dec.  603,  the  court  said:  "In 
tbe  obvious  nature  and  character  of  the  pro- 
ceeding, a  writ  of  error  is  a  new  and  original 
rait  Original  process  issues  in  it,  and  must 
be  served  to  bring  the  adverse  party  Into 
court.  The  relative  character  of  the  parties 
is  changed,  new  pleadings  are  made  up,  and 
a  final  judgment  upon  it,  though  it  may  op- 
erate upon  the  original  cause,  is  nevertheless 
a  termination  of  the  new  suit,  or  process  in 


error.  *  *  •  We  adhere  to  the  doctrine 
that  the  writ  of  error  is  a  new  suit,  and  can 
only  affect  parties  or  strangers  from  the  serv- 
ice of  tbe  citation."  The  foregoing  from  the 
Ohio  court  was  quoted  with  approval  in 
WIdber  v.  Superior  Court,  04  Cal.  430,  29 
Pac.  870. 

Tbe  right  of  tbe  defendants  to  a  writ  or 
writs  of  error  to  review  the  judgments 
against  them  can  only  be  determined  upon 
appropriate  proceedings  for  such  writ,  when 
all  parties  interested  can  be  heard  upon  ques- 
tions which  such  proceedings  would  involve. 
If,  as  contended  by  counsel  for  defendants, 
an  appeal  is  merely  cumulative  to  the  reme- 
dy by  writ  of  error,  and  such  remedy  exists 
independent  of  the  remedy  by  appeal,  there 
is  nothing  in  tbe  opinion  on  motion  to  dis- 
miss the  appeal  which  could  be  construed  as 
concluding  the  defendants  from  availing 
themselves  of  the  remedy  by  writ  of  error,  If 
such  remedy  exists,  as  no  such  question  was 
presented  or  determined. 

The  petition  for  a  rehearing  is  denied. 


FLORENCE-GOLDFIELD  MINING  CO.  v. 

DISTRICT  COURT  OF  FIRST  JUDICIAL 

DIST.  et  al.  (No.  1,768.) 

(Supreme  Court  of  Nevada.    Sept  80,  1908.) 

Appeal  ano  Ebbob—  Moot  Questions. 

The  Supreme  Court  will  not  pass  on  a  spec- 
ulative question  In  advance  of  the  ruling  of  the 
trial  court. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  97  Pac  49. 

NORCROSS,  J.  The  petition  for  a  re- 
hearing in  this  proceeding  (97  Pac.  49)  goes 
mainly  to  tbe  question  of  error  in  the  ruling 
of  the  court,  rather  than  to  the  Jurisdiction 
to  make  the  order  sought  to  be  annulled  on 
certiorari.  We  see  no  reason  to  change  the 
views  heretofore  expressed  upon  the  ques- 
tion of  jurisdiction. 

Counsel  for  petitioner  urge  that  the  posi- 
tion taken  by  this  court  in  reference  to  the 
indefinite  allegation  in  the  complaint  as  to 
the  ownership  of  ore  extracted  by  the  de- 
fendant from  the  leased  premises  is  sus- 
ceptible of  a  possible  misconception  by  the 
lower  court,  and  might  be  held  to  warrant  the 
trial  court  in  excluding  evidence  as  to  plain- 
tiffs ownership  in  the  ore  extracted,  or  jus- 
tify It  In  refusing  an  amendment  of  plain- 
tiff's pleadings  so  as  to  make  the  allegation 
of  ownership  definite.  In  advance  of  a  rul- 
ing of  the  trial  court  admitting  or  excluding 
evidence,  or  granting  or  refusing  an  amend- 
ment to  pleadings,  this  court  would  not  pre- 
sume to  pass  upon  a  question  purely  specu- 
lative. Courts  are  liberal  in  granting  per- 
mission to  amend  pleadings,  especially  before 
the  trial,  and  there  Is  nothing  in  the  opinion 
of  this  court,  heretofore  rendered  in  thin 
cause,  which  we  think  could  be  constnu'd 
as  abridging  the  right  of  plaintiff,  upon  a 
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proper  showing,  to  apply  to  the  court  for 
leave  to  amend  Its  pleadings,  if  it  desired  to 
do  so. 

The  petition  for  a  rehearing  is  denied. 

TALBOT,  C.  J.,  and  SWEENEY,  J.,  con- 
cur. 


CENTRAL  TRUST  CO.  OP  CALIFORNIA,  v. 

HOLMES  MINING  CO.  et  al.   (No.  1,749.) 
(Supreme  Court  of  Nevada.    Sept.  80,  1908.) 

1.  Appeal  and  Ebbob— Tim  to  Appeal — 
Statutes— "Rendition  of  Judgment." 

Under  Comp.  Laws,  §§  8426,  3426,  pro- 
viding that  an  appeal  may  be  taken  from  a  final 
judgment  within  one  year  "after  the  rendition" 
thereof,  etc.,  the  time  within  which  an  appeal 
must  be  taken  begins  to  run  from  the  date  the 
court  made  its  decision  and  ordered  judgment 
to  be  entered  accordingly,  though  the  judgment 
was  not  entered  until  later. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  2,  Appeal  and  Error,  f  1897. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6082-6084.] 

2.  Judgment— Nature. 

A  judgment  is  a  judicial  act  of  the  court, 
and  it  is  as  final  when  pronounced  by  the 
court  as  when  it  is  entered  and  recorded  by 
the  clerk  as  required  by  the  statute;  the  entry 
being  the  ministerial  act  of  the  clerk. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8827-3842;  vol.  8, 
pp.  7695-7696.] 

Appeal  from  District  Court,  Onnsby  County. 

Action  by  the  Central  Trust  Company  of 
California  against  the  Holmes  Mining  Com- 
pany and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Dismissed. 

J.  J.  Scrivner,  S.  C.  Denson,  and  C.  H.  Belk- 
nap, for  appellants.  W.  E.  F.  Deal,  for  re- 
spondent. 

SWEENEY,  J.  This  action  Is  brought  to 
obtain  a  Judgment  against  the  Holmes  Mining 
Company,  defendant,  a  California  corpora- 
tion, for  the  principal  due  on  127  bonds,  of 
$1,000  each,  and  Interest  on  the  coupons  at- 
tached to  each  of  the  bonds,  and  for  attor- 
ney's fees,  expenses  of  executing  the  trust 
created  by  the  mortgage  given  to  secure  the 
bonds  and  coupons,  and  interest  thereon  and 
costs  of  suit,  and  for  a  decree  foreclosing  the 
mortgage  and  for  sale  of  the  mortgaged  prop- 
erty to  pay  the  Judgment  This  suit  was 
brought  in  the  district  court  of  the  First  Judi- 
cial district  of  the  state  of  Nevada  for  Es- 
meralda county,  and  was  regularly  transfer- 
red to  the  district  court  of  the  same  district 
for  Ormsby  county.  The  case  was  tried  in 
said  district  court  on  the  2d  day  of  January, 
1906,  and  on  the  2d  day  of  May,  1906,  was 
submitted  on  briefs  to  the  district  court  for 
its  decision.  On  the  7th  day  of  June,  1906, 
the  district  court  made  its  decision  and  ren- 
dered its  judgment,  adjudging  and  decreeing 
that  Judgment  and  decree  of  foreclosure  be 
entered  In  favor  of  plaintiff,  with  costs. 
This  order  was  entered  in  the  minutes  and 


signed  by  the  district  Judge  on  the  7th  day 
of  June,  1906,  and  the  district  Judge  on  the 
same  day  filed  his  written  decision  in  the 
case.  On  the  21st  day  of  July,  1906,  the 
court  filed  in  the  district  court  its  finding  of 
facts  and  conclusions  of  law,  and  on  the  15th 
day  of  September,  1906,  the  judgment  and  de- 
cree appealed  from  was  entered  by  the  clerk 
of  the  district  court  The  attorneys  for  the 
parties  made  and  filed  in  the  district  court  a 
stipulation  agreeing  that  the  judgment  roll 
and  findings  of  facts  and  conclusions  of  law 
signed  by  the  Judge  of  the  district  court,  and, 
filed  on  the  21st  day  of  July,  1906,  shall  con- 
stitute the  record  upon  any  appeal  thereafter 
taken  from  the  final  judgment  by  the  appel- 
lants, and  that  the  same  findings  of  facts  and 
conclusions  of  law  shall  be  considered  by  the 
Supreme  Court  of  the  state  of  Nevada,  with 
the  same  force  and  effect,  as  if  the  same  were 
embodied  in  a  bill  of  exceptions  or  statement 
on  appeal.  There  was  no  statement  on  ap 
peal  filed  in  the  district  court,  nor  was  there 
any  bill  of  exceptions  or  assignments  of  error 
filed  in  that  court  On  the  14th  day  of  Sep- 
tember, 1907,  this  appeal  was  taken  from 
said  judgment  and  decree  rendered. 

Before  the  argument  of  this  case  on  Its 
merits,  both  orally  and  by  elaborate  briefs  fil- 
ed In  support  of  the  contentions  of  respective 
counsel,  a  motion  to  dismiss  the  appeal  was 
filed  by  respondent  upon  the  ground  "that 
said  appeal  was  not  taken  within  one  year 
after  the  Judgment  appealed  from  was  render- 
ed, but  was  taken  more  than  one  year  after 
said  judgment  was  rendered."  This  motion 
was  heard  and  argued  prior  to  the  argument 
of  the  case  on  its  merits,  which  latter  argu- 
ment must  necessarily  be  subject  to  the  con- 
clusion reached  on  the  motion  to  dismiss  the 
appeal,  as  it  raises  the  jurisdictional  ques- 
tion whether  or  not  this  court  has  jurisdic- 
tion of  the  appeal.  It  appears  that  the  judg- 
ment was  rendered  In  the  district  court  on 
the  7th  day  of  June,  1906,  when  the  order  for 
judgment  was  made  and  entered  by  the  clerk 
in  the  minutes  of  the  court,  and  the  written 
decision  of  the  Judge  was  filed.  It  is  provid- 
ed in  section  3425  of  the  Compiled  Laws  that 
"an  appeal  may  be  taken  *  •  *  from  a 
final  judgment  in  an  action,  or  special  pro- 
ceedings commenced  in  the  court  In  which  the 
Judgment  is  rendered,  within  one  year  after 
the  rendition  of  Judgment  •  •  *";  and 
by  section  3426  It  is  also  provided  that  "an 
appeal  shall  be  made  by  filing  with  the  clerk 
of  the  court,  with  whom  the  judgment  or  or- 
der appealed  from  is  entered,  a  notice,  stat- 
ing the  appeal  from  the  same,  or  some  specif- 
ic part  thereof,  and  serving  a  copy  of  the 
notice  upon  the  adverse  party  or  his  attor- 
ney." It  will  be  observed  that  the  statute  re- 
quires an  appeal  from  a  final  judgment  to  be 
taken  within  one  year  after  the  judgment  Is 
rendered,  and  not  one  year  after  the  judg- 
ment is  entered  by  the  clerk.  The  record  dis- 
closes herein  that  this  attempted  appeal  was 
not  only  not  taken  within  one  year  after  the 
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Judgment  wai  rendered  and  decision  filed,  but 
was  taken  more  than  a  year  after  the  findings 
of  fact  and  conclusions  of  law  were  filed  In 
the  district  court  The  judgment  was  ren- 
dered on  June  7,  1906,  and  the  appeal  was 
not  take  until  September  14,  1907,  more  than 
one  year  and  three  months  after  the  rendi- 
tion of  the  Judgment. 

It  Is  contended  by  counsel  for  appellants 
that  the  statutes  of  limitations  In  respect 
to  the  filing  of  an  appeal  do  not  begin  to  run 
until  the  entry  of  the  judgment.  In  this  con- 
tention we  disagree  with  counsel.  In  some 
jurisdictions,  notably  in  California,  pursu- 
ant to  the  provisions  of  statute,  the  time  for 
taking  an  appeal  does  not  begin  to  run  until 
the  entry  of  the  judgment,  and  if  an  appeal 
be  taken  before  such  entry  it  will  be  dismiss- 
ed as  being  premature.  An  examination  of 
the  decisions  in  such  jurisdictions  will  read- 
ily show  that  the  statutes  regulating  appeals 
have  always  been  rigidly  followed ;  and  upon 
a  parity  of  reasoning  this  court  In  a  repeat- 
ed line  of  decisions  has  followed  the  sections 
of  the  Compiled  Laws  defining  the  proce- 
dure to  be  taken  on  appeal.  Where  the  stat- 
ute refers  to  the  rendition  of  judgment,  It 
means  the  formal  announcement  by  the  court, 
and  does  not  mean  the  entry  of  the  same  by 
the  clerk.  As  was  said  in  Cal.  S.  T.  Co.  v. 
Patterson,  1  Nev.  155:  "The  judgment  is  a 
judicial  act  of  the  court  The  entry  is  the 
ministerial  act  of  the  elerk.  The  judgment 
is  as  final  when  pronounced  by  the  court  as 
when  It  Is  entered  and  recorded  by  the  clerk 
as  required  by  statute.  This  court  held  to 
the  same  effect  in  Perkins  v.  Sierra  Nevada 
S.  M.  Co.,  10  Nev.  411,  and  in  Kehoe  v.  Bleth- 
an,  10  Nev.  453.  In  Elder  v.  Frevert,  18  Nev. 
283,  3  Pac.  238,  this  court  said:  "It  is  a 
matter  of  frequent  occurrence  for  courts  to 
announce  judgment  and  afterwards  prepare 
findings.  The  decision  may  be  rendered  after 
or  before  the  filing  of  findings,  or,  as  is  fre- 
quently the  case,  no  findings  may  be  made. 
The  decision  Is,  therefore,  distinct  from  the 
findings,  and  the  time  within  which  notice  of 
intention  to  move  for  a  new  trial  must  be 
given  begins  to  run  from  the  announcement 
of  the  judgment  This  language  was  occa- 
sioned in  construing  section  197  of  the  civil 
practice  act  (Comp.  Laws,  §  3292),  which  pro- 
vides that  when  an  action  Is  tried  by  the 
court,  notice  of  motion  for  a  new  trial  must 
be  given  within  10  days  after  receiving  writ- 
ten notice  of  the  rendering  of  the  decision  of 
the  Judge.  The  case  of  Elder  v.  Frevert,  su- 
pra, was  affirmed  In  Robinson  v.  Benson,  19 
Nev.  332, 10  Pac.  441 ;  and  in  the  recent  case 
of  Linville  v.  Scheellne,  80  Nev.  — ,  93  Pac. 
225,  wherein  the  authorities  are  fully  cited, 
the  court  remarked:  "This  court  has  repeat- 
edly held  that  the  decision  of  the  court  is  the 
announcement  by  the  court  of  its  judgment 
and  Is  distinct  from  the  findings.  Elder  v. 
Frevert,  18  Nev.  278,  3  Pac.  237;  Robinson 
v.  Benson,  19  Nev.  331,  10  Pac.  441;  State  ex 
ret  Hoppln  v.  Cheney,  24  Nev.  222,  52  Pac 


12;  Robinson  v.  Kind,  25  Nev.  261,  59  Pac 
868,  62  Pac  705  ;  Sholes  v.  Stead,  2  Nev.  108; 
Howard  v.  Richards,  2  Nev.  128,  90  Am.  Dec 
520;  Telegraph  Co.  v.  Paterson,  1  Nev.  150. 
Were  this  question  a  new  one,  it  might  be 
open  to  serious  question,  as  many  authorities 
under  similar  statutes  take  a  contrary  view. 
The  practice  in  this  state,  however,  of  regard- 
ing the  oral  announcement  by  the  court  of  Its 
Judgment  as  the  decision,  has  been  so  thor- 
oughly recognized  by  the  bench  and  bar  that 
it  would  not  now  be  proper  to  announce  a  dif- 
ferent rule." 

It  is  evident,  therefore,  that  when  the  dis- 
trict court  on  the  7th  day  of  June,  1906,  made 
Its  oral  decision  and  ordered  that  Judgment 
be  entered  accordingly)  that  act  constituted 
the  rendition  of  Judgment  referred  to  In  the 
statutes,  regulating  the  time  from  which  ap- 
pellants' right  to  appeal  began  to  run ;  and, 
as  it  appears  that  appellants  did  not  avail 
themselves  of  their  right  of  appeal  within 
the  time  allowed  by  law,  this  court  has  no 
jurisdiction  to  proceed  to  determine  the  mer- 
its of  this  appeal.  This  Is  to  be  regretted,  es- 
pecially in  this  case,  in  view  of  the  import- 
ance of  the  questions  involved  and  the  learn- 
ed and  elaborate  briefs  and  arguments  of 
the  respective  counsel;  and  we  cannot  con- 
clude better  than  quoting  with  approval  the 
language  of  this  court  in  Sherman  v.  Shaw, 
9  Nev.  152,  as  we  did  In  State  v.  Preston,  95 
Pac  918,  recently  decided:  "It  Is  as  unsatis- 
factory to  the  court  as  it  is  to  counsel  to 
have  cases  disposed  of  upon  mere  questions 
of  practice;  but  it  must  be  remembered  that 
the  rules  of  practice  are  as  obligatory  upon 
us  as  upon  the  parties  to  a  suit  and,  If  attor- 
neys desire  to  have  their  cases  examined  up- 
on the  merits,  they  must  comply  with  the 
plain  provisions  of  the  statute  and  the  rules 
of  practice  established  by  the  court" 

For  the  foregoing  reasons,  It  appears  that 
this  court  has  no  jurisdiction  to  consider  the 
appeal.   It  Is  therefore  ordered  dismissed. 

TALBOT,  a  J.,  and  NORCROSS,  J,  con- 
cur. 


STATE  ex  rel.  RYAN  v.  MURPHY.  (No. 
1,764.)  f 

(Supreme  Court  of  Nevada.   Sept.  29,  1908.) 

1.  Officers— Resignation— Acceptance. 

Independent  of  statute,  and  under  Comp. 
Laws,  §§  1814-1816,  authorizing  any  officer  to 
resign  by  transmitting  the  resignation  to  pre- 
ecribed  officers,  and  declaring  that  the  office 
shall  become  vacant  on  the  resignation  of  the 
incumbent,  an  acceptance  is  not  necessary  to 
effect  a  resignation. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  Officers,  §  92.] 

2.  Sake. 

A  public  officer  should  not  be  permitted  to 
vacate  an  office  and  then  assume  it  again  at 
will ;  and  this  he  cannot  do  as  a  matter  of 
law,  independent  of  any  question  of  public  pol- 
icy.   

♦  For  dissenting  opinion,  see  97  Pac.  720. 
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8.  Sake — Withdrawal  or  Resignation. 

A  sheriff,  who  presented  to  the  board  of 
county  commissioners  his  resignation,  to  take 
effect  on  a  designated  future  day,  may  before 
such  day  withdraw  it,  notwithstanding  the 
board's  acceptance  thereof. 
Talbot,  C.  J.,  dissenting. 

Original  proceeding  by  the  state,  on  the 
relation  of  M.  E.  Ryan,  against  M.  J.  Mur- 
phy, to  oust  respondent  from  the  office  of 
sheriff  of  Lander  county.  Demurrer  to  peti- 
tion sustained. 

Cheney,  Massey  &  Price,  Lewers  &  Hen- 
derson, and  A.  J.  Maestretti,  for  relator-  W. 
•  D.  Jones  and  Summerfleld  &  Curler,  for  re- 
spondent # 

SWEENEY,  J.  This  Is  an  original  pro- 
ceeding by  the  state,  upon  the  relation  of  M. 
E.  Ryan,  against  M.  J.  Murphy,  respondent, 
to  oust  the  latter  from  the  office  of  sheriff  of 
Lander  county.  The  facts  essential  to  a  de- 
termination of  the  questions  presented  in 
this  proceeding  are  as  follows: 

Respondent  was  elected  sheriff  of  said 
county  at  the  general  election  In  November, 
1006,  and  is  still  the  duly  elected,  qualified, 
and  acting  sheriff,  unless  relator  is  entitled 
to  such  office  by  virtue  of  appointment  by  the 
board  of  county  commissioners  of  Lander 
county  on  the  15th  day  of  April,  1908,  to  fill 
a  vacancy  in  said  office  claimed  to  exist  on 
account  of  the  previous  resignation  of  re- 
spondent  On  the  3d  day  of  February,  1908, 
respondent  presented  to  the  board  of  county 
commissioners  his  written  resignation  of  the 
office  of  sheriff,  to  take  effect  April  15,  1908, 
which  resignation  reads  as  follows:  "Office 
of  M.  J.  Murphy,  Sheriff,  Lander  County; 
Thos.  White,  Deputy.    Austin,  Nevada,  Feb. 
3,  1908.   To  the  Honorable  Board  of  County 
Commissioners  of  Lander  County,  State  of 
Nevada — Gentlemen:    I  hereby  tender  my 
\  resignation  of  the  office  of  sheriff  of  Lander 
I  county,  state  of  Nevada,  to  take  effect  on  the 
1 15th  day  of  April,  A  D.  1008.    M.  J.  Mur- 
/  phy."   The  resignation  was  received  by  the 
J  board  of  county  commissioners  on  the  day 
/  of  Its  date,  ordered  spread  upon  the  minutes, 
/  and  filed.   An  order  was  duly  entered  In  the 
minutes  of  the  board  accepting  the  resigna- 
I   tlon,  to  take  effect  April  15,  1008,  which  ac- 
\  ceptance  was  also  Indorsed  on  the  resigna- 
\  tlon  and  signed  by  the  members  of  the  board. 
On  the  20th  day  of  February,  1008,  re- 
spondent sent  to  the  board  of  county  com- 
missioners   the    following  communication: 
"Austin,  Nevada,  Febr'y  20,  1008.    To  the 
Honorable  the  Chairman  and  Board  of  Coun- 
ty Commissioners  of  Lander  County,  Nevada 
—Gentlemen:    I  hereby  withdraw  my  resig- 
nation as  sheriff  of  Lander  county,  Nevada, 
tendered  you  on  the  3d  day  of  February,  A. 
D.  1008,  said  resignation  providing  that  the 
same  take  effect  April  15,  1008,  and  I  here- 
by further  notify  you  that  I  shall  continue 
to  exercise  the  functions  of  the  office  of  sher- 
iff of  Lander  county  until  the  expiration  of 


my  term,  and  I  hereby  request  that  you  re- 
turn to  me  my  prospective  resignation  of 
date  the  3d  day  of  February,  1008.  Very  re- 
spectfully yours,  M.  J.  Murphy,  Sheriff  of 
Lander  County,  Nevada."  This  communica- 
tion was  received  by  the  board  and  ordered 
"filed  and  laid  over." 

On  the  31st  day  of  March,  1008,  respondent 
filed  with  the  commissioners  an  additional 
communication,  the  material  portions  of 
which  reading  as  follows:  "To  the  Honora- 
ble Board  of  County  Commissioners  of  Lan- 
der County,  State  of  Nevada — Gentlemen  r 
On  or  about  the  3d  day  of  Febr'y,  1008,  I 
sent  to  your  honorable  board  a  communica- 
tion stating  my  Intention  of  resigning  the  of- 
fice of  sheriff  of  Lander  county  on  the  15th 
day  of  April,  1008.  I  have  reconsidered  my 
action  in  that  respect  and  now  notify  you 
that  I  will  not  resign  the  office  of  sheriff  of 
Lander  county,  state  of  Nevada,  as  I  stated 
my  intention  to  do  in  said  communication,  or 
at  all,  but  intend  to  hold  said  office  for  my 
full  term.  *  *  *  Yours  respectfully,  M. 
J.  Murphy,  Sheriff  of  Lander  County,  State 
of  Nevada.  .  Dated  Austin,  Lander  County, 
State  of  Nevada,  March  30,  1008."  There- 
after on  the  (Jth  day  of  April,  1008,  the* 
board,  being  in  regular  session,  upon  motion- 
denied  the  request  of  respondent  to  with- 
draw his  resignation. 

But  one  main  question  is  presented  in  this, 
proceeding:  Did  respondent  have  the  right 
to  withdraw  his  resignation  after  It  was  filed 
with  the  board  of  county  commissioners,  and 
before  the  time  specified  in  such  resignation 
for  it  to  become  effective?  Respective  coun- 
sel have  taken  opposite  views,  both  as  to  the 
proper  answer  to  this. question  and  as  to  the 
force  of  certain  expressions  found  in  previ- 
ous opinions  of  this  court  bearing  upon  the 
question.  In  the  case  of  State  ex  rel.  Nourse 
v.  Clarke,  8  Nev.  574,  In  the  opinion  by  Beat- 
ty,  C.  J.,  the  following  expression  occurs: 
"When  a  resignation  is  sent  to  take  effect 
at  a  certain  day,  the  case  is  different  Then 
there  is  no  vacancy  In  the  office  until  the 
day  arrives,  and  If,  in  the  meantime,  the  res- 
ignation is  withdrawn,  the  party  stands  as 
If  he  had  never  written  or  sent  his  resigna- 
tion." If  this  expression  Is  the  law,  then  un- 
questionably the  relator  has  no  claim  to  the 
office  in  dispute.  We  must  concede,  however, 
that  the  contention  of  relator's  counsel  is 
correct  that  the  expression,  in  so  far'  as  the 
Clarke  Case  is  concerned,  is  dicta,  as  no 
such  question  was  involved  in  that  case. 

Counsel  for  respondent  contend  that, 
whether  dicta  or  not  In  the  Clarke  Case,  It 
Is  a  correct  statement  of  the  law,  and  was 
approved  and  followed  in  the  case  of  State 
ex  rel.  Williams  v.  Beck,  24  Nev.  02,  49  Pac. 
1035.  In  the  latter  case  Beck,  who  was  a 
commissioner  of  Washoe  county,  sent  .a  let- 
ter to  the  Governor  requesting  that  he  "hold 
the  same,"  subject  to  the  findings  of  a  judi- 
cial investigation  which  he  had  requested  ; 
the  letter  further  providing  that  "unless  such, 


Digitized  by 


Xer.) 


STATE  v.  MURPHY. 


893 


investigation  shall  find  me  blameless,  or  in 
case  such  Investigation  shall  not  be  held  for 
a  term  of  60  days  from  the  date  hereof,  then 
and  in  either  event  yon  will  consider  this 
my  final  resignation  and  proceed  under  the 

Jaw  to  appoint  my  successor.  In  the  mean- 
time I  shall  consider  my  duties  as  county 
commissioner  suspended."  This,  telioc-jvaa 
hidorsed  fay  the,  floyernnr:  'jteslciattan  jc- 
^^teffjjpon  tbc^n^'t'"^p*mimq^  thereto." 
^etore^the  expTration  of  60  days,  and  with- 
out the  happening  of  the  condition  mentioned 
In  the  letter  of  Beck,  he  requested  the  Gov- 
ernor to  return  what  he  styled  his  condi- 
tional resignation."  In  considering  the  Beck 
Case,  this  court,  by  Massey,  J.,  said:  "The 
act  of  the  Governor,  in  accepting  the  resig- 
nation of  the  respondent  and  in  refusing  to 
return  the  same  upon  demand,  is  neither 
material  nor  important;  for  It  has  been  set- 
tled by  this  court  that  a  civil  officer  has  the 
right  to  resign  bis  office  at  his  own  pleasure 
and  will,  and  the  acceptance  or  rejection  of 
such  resignation  can  in  no  manner  affect 
such  right  State  ex  rel.  Nourse  v.  Clarke, 
3  Nev.  566.  The  resignation  of  respondent  be- 
ing conditional,  and  not  to  take  effect  except 
upon  certain  contingencies  and  at  a  future 
day,  there  was  no  vacancy  in  the  office  until 
the  happening  of  the  contingencies  and  until 
the  arrival  of  such  day.  Tn  tht>  m("inf]S^! 
the  resignation  was  wlth'n,  the  ™ntTPl  o£J« 
reroonHent  and  couTdJhe  gjt^mwn  hla 
pleasure,~and  If  such  wltbrirnwal  was  ipnrift 
jjylt»fHTffltt™*p"+  hp  Btnndfl  aq  ,f  hp  ha<1  npv- 
er  written  nor  sent  said  resignation.  State 
exrel.  Nourse  v.  Clarke,  supra.  The  ques- 
tion then  is:  Did  respondent  withdraw  his 
resignation  before  the  happening  of  the  con- 
tingencies named  therein  and  within  60  days 
from  the  date  thereof?  We  think  he  did 
The  letter  of  resignation  was  written  and 
transmitted  on  the  8th  day  of  April,  1897. 
On  the  26th  day  of  May,  1897,  before  the  00 
days  elapsed,  and  before  an  Investigation  of 
the  charges  had  been  made  by  the  grand 
Jury,  the  respondent  transmitted  to  the  Gov- 
ernor the  letter  In  which  he  asked  the  return 
of  the  conditional  resignation  under  date  of 

.  April  8,  1897.  This  letter  was  an  absolute 
withdrawal  of  such  resignation.  At  the  time 
the  same  was  written,  the  resignation  was 
subject  to  withdrawal  and  entirely  within 
the  control  of  the  respondent."  A  dissenting 
opinion  was  filed  in  the  case  by  Bonnlfield, 
JM  but  it  only  went  to  the  point  that  Beck's 
letter  of  May  26th  was  not  "an  absolute  with- 
drawal of  his  resignation."  The  dissenting 
opinion  concludes  thus :  "In  my  view  of  the 
case,  his  resignation  took  effect  on  the  4th 
day  of  June,  when  the  grand  jury  submitted 
their  report  to  the  court,  and  that  at  that 
time  his  right  of  withdrawal  ceased"  It  is 
therefore  clear  that  the  full  court  recognized 
the  right  of  Beck  to  withdraw  his  resigna- 
tion within  the  60  days  and  before  the  unfa- 
vorable happening  of  the  contingency  therein 
mentioned 


A  distinction  In  princple  is  sought  to  be 
made  between  the  Beck  Case  and  the  one  at 
bar,  because  the  Beck  Case  was  a  conditional 
as  well  as  a  prospective  resignation,  while 
respondent's  resignation  was  prospective  on- 
ly ;  further,  that  in  the  Beck  Case  the  Gov- 
ernor was  to  "hold"  the  resignation,  "sub- 
ject to  the  findings  of  a  judicial  investiga- 
tion," and  therefore  it  is  claimed  there  was 
no  delivery  as  a  present  resignation.  There 
is  nothing  in  the  opinion,  as  we  read  It, 
wherein  the  court  gave  this  latter  proposition 
any  consideration,  even  though  we  concede 
there  may  be  possibly  room  for  a  distinction 
on  that  point,  had  it  been  considered  The 
court  in  the  Beck  Case  did  not  attempt  to 
separate  the  conditional  from  the  prospective 
feature  of  the  resignation,  and  hold,  because 
it  was  conditional,  it  could  be  withdrawn. 
The  ruling  of  the  court,  as  we  view  it,  was 
as  much  to  the  effect  that  it  could  be  with- 
drawn, because  it  was  a  prospective  resigna- 
tion, as  it  was  that  it  was  a  conditional  resig- 
nation. 

It  is  very  earnestly  contended  by  counsel 
for  relator  that  the  dictum  of  the  Clarke 
Case  is  not  the  law,  and  that  we  should  so 
now  declare,  regardless  of  the  decision  in  the 
Beck  Case,  which  counsel  claim  can  be  dis- 
tinguished. If  the  dictum  in  the  Clarke  Case 
is  clearly  not  the  law,  we  might  be  disposed 
not  to  follow  it  in  spite  of  the  Beck  Case,  the 
facts  of  which  are  different  in  some  respects 
from  this  case,  although,  as  we  have  before 
indicated,  this  court  in  the  Beck  Case  deemed 
the  dictum  of  the  Clarke  Case  to  be  the  law 
and  applied  it  to  the  facts  of  that  case.  The 
cases  are  not  numerous  in  this  country  where 
a  question  like  that  Involved  here  has  come 
before  the  courts  for  decision.  By  the  great  J 
weight  of  authority,  however,  a  prospective  I 
resignation  may  be  withdrawn  before  the  / 
time  prescribed  for  it  to  take  effect  In  af 
number  of  cases,  however,  where  the  common- 
law  rule  is  held  to  prevail,  the  right  to  with- 
draw after  there  has  been  an  acceptance  of 
the  resignation  has  been  denied.  "At  common 
law  the  resignation  of  a  public  officer  was 
not  complete,  so  far  as  the  public  is  concern- 
ed, until  It  was  duly  accepted  by  the  proper 
authorities.  And  this  rule  prevails  in  many 
of  the  United  States,  though  not  In  all,  and, 
except  where  there  is  a  statutory  provision 
to  the  contrary,  is  supported  by  both  the 
weight  of  reason  and  authority."  Mechem  on 
Public  Officers,  §  414.  "In  England  a  person 
elected  to  a  municipal  office  was  obliged  to 
sccept  it  and  perform  its  duties,  and  be  sub- 
jected himself  to  a  penalty  by  refusal.  An  of- 
fice was  regarded  as  a  burden  which  the 
appointee  was  bound,  In  the  interest  of  the 
community  and  good  government,  to  bear. 
And  from  this  it  followed,  of  course,  that 
after  an  office  was  conferred  and  assumed 
It  could  not  be  laid  down  without  the  consent 
of  the  appointing  power.  *  •  *  In  this 
country,  where  offices  of  honor  and  emolu- 
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ment  are  commonly  more  eagerly  sought  after 
than  shunned,  a  contrary  doctrine  with  re- 
gard to  such  offices,  and  In  some  states  with 
regard  to  offices  In  general,  may  have  obtain- 
ed; but  we  must  assume  that  the  common- 
law  rule  prevails  unless  the  contrary  be 
shown.  In  Michigan  we  do  not  find  that  any 
contrary  rule  has  been  adopted.  On  the  con- 
trary, the  common-law  rule  seems  to  be  con- 
firmed by  the  statutes  of  the  state,  so"  far  as 
their  intent  can  be  gathered  from  their  spe- 
cific provisions."  Edwards  v.  U.  S.,  103  U.  S. 
471,  26  L.  Ed.  314.  This  court  has  twice  held 
that  the  acceptance  or  rejection  of  a  resig- 
nation in  no  way  affects  the  resignation.  In 
the  Beck  Case,  supra,  although  there  had 
been  an  acceptance  of  the  resignation,  the 
right  to  withdraw  was  recognized.  While 
this  court  In  Its  former  opinions  did  not  refer 
to  the  statute  of  this  state,  we  think  they 
are  in  consonance  therewith. 

Section  1814  of  the  Compiled  Laws  pro- 
vides: "Any  person  who  shall  receive  a  com- 
mission, or  a  certificate  of  his  election  or  ap- 
pointment, shall  be  at  liberty  to  resign  such 
office,  though  he  may  not  have  entered  upon 
the  execution  of  Its  duties  or  taken  the  requi- 
site oath  of  office.  •  *  * "  Comp.  Laws,  § 
1815,  provides  that  resignation  of  office  shall 
be  made  by  transmitting  or  delivering  the 
resignation  to  certain  prescribed  officers  or 
bodies.  By  section  1816  of  the  Compiled  Laws 
it  is  provided,  among  other  causes,  that  an 
office  shall  become  vacant  upon  the  resigna- 
tion of  the  Incumbent.  These  provisions  of 
the  statute,  we  think,  give  the  privilege  of 
resignation  as  an  absolute  right  without  any 
restrictions.  It  could  hardly  be  said  that 
one  was  "at  liberty  to  resign,"  if  such  resig- 
nation, to  be  effective,  was  subject  to  the 
will  of  some  other  officer  or  body.  The  pro- 
visions In  reference  to  resignations  of  mem- 
bers of  the  Legislature,  providing  that  they 
"shall  deliver  their  resignations  to  the  Gov- 
ernor and  he  shall  immediately  order  an  elec- 
tion to  fill  such  vacancy,"  shows  very  clearly 
that  such  resignation  in  no  way  depends  on 
its  acceptance.  The  Supreme  Court  of  Mis- 
souri, considering  a  constitutional  provision 
of  that  state,  the  language  of  which  Is  not 
nearly  as  strong  as  our  statutory  provisions 
upon  the  question,  said:  "Whatever  doubt 
may  exist  In  some  jurisdictions  as  to  the 
right  of  a  public  officer  to  resign  his  office 
without  the  concurrence  of  the  officer  or  body 
which  has  the  power  to  act  upon  it,  all  doubt 
Is  removed  in  this  state  by  a  constitutional 
recognition  of  the  right.  The  Constitution 
(section  5,  art  14  [Ann.  St.  1906,  p.  313])  de- 
clares: 'In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter  elected  or 
appointed,  subject  to  right  of  resignation, 
shall  hold  office  during  their  official  terms, 
and  until  their  successors  shall  be  duly  elect- 
ed and  qualified.* "  State  v.  Bus,  135  Mo. 
325,  36  S.  W.  636,  33  L.  R.  A.  616.  See,  also, 
Gilbert  v.  Luce,  11  Barb.  (N.  Y.)  91. 
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It  is  clear  that  the  common  law,  at  least 
in  so  far  as  acceptance  being  necessary  to 
constitute  a  valid  resignation,  does  not  pre- 
vail in  this  state.  Even  without  these  stat- 
utory provisions,  we  should  heBitate  to  re- 
turn to  the  common  law,  which  it  would 
seem  was  based  to  some  extent  at  least.  If 
not  largely,  upon  the  proposition  that  "to  re- 
fuse to  serve  in  a  municipal  office,  when  elect- 
ed or  appointed  thereto,  was  a  punishable 
offense,  of  which  numerous  illustrations  are 
to  be  found  in  the  books."  Coleman  v.  Sands, 
87  Va.  689,  693,  13  S.  E.  148;  Throop  on 
Public  Officers,  §  409.  The  case  of  Rex  v. 
Bower,  1  B.  &  0.  585,  for  example,  was  a 
case  where  a  person  was  compelled  by  man- 
damus to  assume  an  office,  even  after  he  had 
paid  a  fine  for  refusing  to  fill  It.  The  sug- 
gestion that  a  civil  officer  In  this  country  may 
be  compelled  against  his  will  to  hold  an  office, 
and  that  he  Is  liable  commonly  for  refusal 
so  to  do,  is  not  in  accord  with  prevailing 
American  ideas  of  liberty  of  action. 

The  cases  that  have  applied  the  common- 
law  rule  in  matters  of  resignation  of  office 
do  not  seem  to  have  given  any  serious  con- 
sideration to  the  difference  in  which  an  office 
Is  regarded  under  the  common  law  and  under 
the  American  theory  of  government.  "At 
common  law  offlcos  were  incorporeal  heredita- 
ments, and  one  might  have  an  estate  in  them, 
either  to  him  and  his  heirs,  or  for  life,  or  for 
a  term  of  years,  or  during  pleasure  only.  Of- 
fices of  public  trust,  especially  if  they  concern- 
ed the  administration  of  justice,'  could  not  be 
granted  for  a  term  of  years,  nor  could  any 
judicial  office  be  granted  in  reversion.  The 
nature  of  offices  of  modern  origin  depends 
upon  statutes  creating  them,  and  In  the  ab- 
sence of  an  express  provision  to  that  effect 
no  life  estate  or  irrevocable  tenure  Is  con- 
ferred. •  •  •  It  is  well  settled  in  the 
United  States  that  an  office  is  not  the  proper- 
ty of  the  officeholder,  but  is  a  public  trust 
or  agency ;  that  it  is  not  held  by  contract  or 
grant;  that  the  officer  has  no  vested  rights 
therein;  and  that,  subject  to  constitutional 
restrictions,  the  office  may  be  vacated  or  abol- 
ished, the  duties  thereof  changed,  and  the 
term  and  compensation  Increased  or  diminish- 
ed. The  fact  that  a  Constitution  may  forbid 
the  Legislature  to  abolish  a  public  office  or 
diminish  the  salary  thereof  does  not  change 
the  character  of  the  office,  nor  make  it  prop- 
erty." 23  A.  &  E.  Encyc.  of  Law  (2d  Ed.)  p. 
828.  The  whole  theory  of  acceptance  being 
necessary  to  constitute  a  valid  resignation  at 
common  law  was  due  to  the  fact  that  in 
England  "a  public  office  was  regarded  as  a 
public  burden,  which  It  is  the  duty  of  every 
good  citizen  to  bear  for  the  public  benefit, 
and  which,  if  he  refuses  to  serve,  he  may  be 
compelled  to  accept  by  mandamus,  besides 
being  subject  to  Indictment,  and,  In  the  case 
of  certain  municipal  offices,  to  a  penalty.  It 
necessarily  results  from  this  doctrine  that  a 
person  who  has  once  taken  the  burden  of 
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public  office  upon  himself  cannot  lay  It  down 
at  his  own  pleasure."  Throop  on  Public  Of- 
ficers, |  409. 

One  of  the  earliest  and  a  leading  case  on 
the  question  of  the  right  of  withdrawal  of  a 
prospective  resignation  Is  that  of  Biddle  v. 
Willard,  Governor,  10  Ind.  62.  The  court  In 
that  case  said:  "To  constitute  a  complete 
and  operative  resignation  there  must  be  an 
Intention  to  relinquish  a  portion  of  the  term 
of  the  office,  accompanied  by  the  act  of  relin- 
quishment. Webster  and  Richardson  define 
the  words  'resign'  and  'resignation'  substan- 
tially thus :  To  resign  is  to  give  back,  to  give 
up.  In  a  formal  manner,  an  office ;  and  resig- 
nation is  the  act  of  giving  up.  Bouvler  says 
resignation  is  the  act  of  an  officer  by  which 
he  declines  his  office,  and  renounces  the  fur- 
ther right  to  use  It.  Ace  Wharton.  Hence, 
a  prospective  resignation  may,  in  point  of 
law,  amount  but  to  a  notice  of  Intention  to 
resign  at  a  future  day,  or  a  proposition  to  so 
resign;  and  for  the  reason  that  It  is  not 
accompanied  by  the  giving  up  of  the  office, 
possession  is  still  retained,  and  may  not  nec- 
essarily be  surrendered  till  the  expiration 
of  the  legal  term  of  the  office,  because  the 
officer  may  recall  his  resignation— may  with- 
draw his  proposition  to  resign.  He  certainly 
can  do  this  at  any  time  before  it  Is  accepted ; 
and  after  it  Is  accepted  he  may  make  the 
withdrawal  by  the  consent  of  the  authority 
accepting,  where  no  new  rights  have  Inter- 
vened." A  part  of  the  above  quotation  forms 
a  portion  of  the  text  of  section  417  of  Mechem 
on  Public  Officers,  as  also  of  section  415  of 
Throop  .on  Public  Officers.  Throop,  in  sec- 
tion 415,  Bays :  "But  where  the  resignation  is 
prospective  it  may  be  withdrawn,  at  least 
with  the  consent  of  the  appointing  power,  and 
according  to  some  cases  without  such  con- 
sent, unless  some  new  rights  have  intervened, 
such  as  the  appointment  of  a  successor." 

Counsel  for  petitioner  earnestly  contends 
for  the  correctness  of  the  ruling  of  the  Su- 
preme Court  of  Tennessee  In  the  recent  de- 
cision of  Murry  v.  State,  115  Tenn.  303,  89 
S.  W.  101.  The  effect  of  that  decision  is 
concisely  stated  In  the  syllabus  as  follows: 
"The  resignation  of  a  public  officer,  when 
accepted  by  the  proper  authority,  is  irrevo- 
cable, and  cannot  be  withdrawn,  although 
an  attempt  to  withdraw  it  is  made  before 
the  arrival  of  the  date  at  which  the  resigna- 
tion, by  its  terms,  is  to  take  effect"  In  this 
case  force  and  effect  are  given  to  the  ac- 
ceptance of  the  prospective  resignation,  and 
in  this  respect  it  may  be  distinguished  from 
the  case  at  bar.  The  court  seems  to  have  put 
the  refusal  to  permit  a  withdrawal  after  the 
acceptance  upon  the  grounds  of  public  pol- 
icy, and  applies  the  same  argument  as  in 
the  case  of  State  v.  Grace,  113  Tenn.  9,  82 
S.  W.  485,  which  was  a  case  of  an  uncondi- 
tional resignation  to  take  Immediate  effect 
The  court  referring  to  the  latter  case,  say: 
"The  same  public  policy  which  required  the 
holding  In  that  case  dictates  tbe  application 


of  the  principle  in  the  present  The  resigna- 
tion, with  its  acceptance,  was  no  more  ab- 
solute In  that  than  in  the  case  at  bar.  The 
mere  fact  that  the  one  was  to  take  effect 
immediately  and  the  other  at  a  date  in  the 
future  we  think  of  no  import  In  the  one, 
as  much  as  in  the  other,  public  Interest 
requires  that  vacillation  of  purpose  on  the 
part  of  the  person  resigning  should  not  be 
encouraged,  and  the  discretion  of  tbe  accept- 
ing tribunal,  when  onpe  exercised,  should  not 
be  reconsidered." 

We  are  unable  to  see  the  force  of  the  ar- 
gument that  the  same  question  of  public 
policy  Is  involved  in  the  withdrawal  of  a 
prospective  resignation  as  would  exist  in  the 
case  of  an  Immediate  resignation.  In  the  lat- 
ter case  a  vacancy  Is  at  once  created  in  the  of- 
fice resigned.  In  tbe  former  case  there  is 
no  present  surrender  of  the  office.  Tbe  pub- 
lic is  only  interested  in  having  the  office  fill- 
ed by  some  competent  person.  If  before 
the  vacancy  actually  exists  the  officer,  who 
has  been  duly  elected  or  appointed,  elects  to 
rescind  his  prospective  resignation,  it  is  not 
clearly  apparent  where  the  public  is  liable 
to  suffer  any  Injury.  A  public  officer  should 
not  be  permitted  to  vacate  an  office,  and  then 
assume  it  again  at  will,  and  this  be  cannot 
do  as  a  matter  of  law,  Independent  of  any 
question  of  public  policy. 

In  the  case  of  Leech  v.  State,  78  Ind.  570, 
cited  by  counsel  for  relator,  no  question  of 
the  right  of  withdrawal  of  a  prospective  res- 
ignation was  directly  involved.  The  Leech 
Case  may  profitably  be  read  in  connection 
with  the  case  of  McGee  v.  State,  etc.,  103 
Ind.  444,  8  N.  E.  139.  In  the  latter  case  Mc- 
Gee was  the  county  superintendent  of  schools. 
On  November  21,  1884,  he  tendered  his  resig- 
nation to  take  effect  on  the  ensuing  26th  of 
November.  On  the  day  last  mentioned,  upon 
a  motion  to  accept  his  resignation  the  school 
board  was  equally  divided,  and  the  motion 
to  accept  was  withdrawn.  Upon  that  day, 
however,  one  Axtell  was  appointed  to  fill  the 
unexpired  term.  Axtell  qualified,  but  McGee 
refused  to  turn  over  to  him  the  books  of 
the  office.  Mandamus  was  instituted  to  com- 
pel him  to  surrender  the  records  of  the  of- 
fice. In  his  answer  McGee  set  up  the  facts 
relative  to  the  failure  of  the  board  to  ac- 
cept his  resignation,  and  concluded  the  same 
by  then  attempting  to  withdraw  his  offer  to 
resign.  Considering  the  state  of  facts  the 
court  said:  "The  offer  to  the  court  to  with- 
draw the  resignation  was  ineffectual.  The 
plaintiff's  rights  could  not  be  defeated  or  in 
any  wise  affected  in  that  manner.  The  tune 
having  arrived  at  which  the  resignation  duly 
tendered  was  to  take  effect  no  withdrawal 
having  meanwhile  occurred,  and  the  school 
trustees  having  met  and  appointed  a  succes- 
sor, no  formal  acceptance  of  the  appellant's 
resignation  was  necessary." 

We  will  not  attempt  to  review  all  the  au- 
thorities cited  by  respective  counsel.  It  is 
enough,  we  think,  to  say  that  there  is  a 
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great  contrariety  of  opinion,  both  as  to  the 
effect  of  acceptance  of  a  resignation  and  as 
to  the  limitations  upon  the  right  to  withdraw 
a  respective  resignation.  A  very  careful  ex- 
amination of  the  whole  subject-matter  has 
failed  to  convince  us  that  we  ought  to  de- 
part from  the  rule  heretofore  expressed  by 
this  court 

The  demurrer  to  relator's  petition  is  sus- 
tained. Respondent  is  entitled  to  his  costs. 

NORCROSS,  J.,  concurs.  TALBOT,  C.  J, 
dissents. 


WALLING  v.  LANSDON,  Secretary  of  State. 

(Supreme  Court  of  Idaho.     Sept.  28,  1908.) 

L  Elections— Power  to  Regulate  Political 
Pasties— Jurisdiction  of  Courts. 

Courts  will  not  undertake  to  control  the 
internal  affairs  of  a  political  party,  unless  the 
same  encroaches  upon,  violates,  or  contravenes 
the  law. 

2.  Mandamus— Answer— Sufficiency. 

In  an  application  for  a  writ  of  mandate  to 
compel  the  Secretary  of  State  to  file  a  certificate 
of  nominations  as  the  Democratic  state  ticket, 
when  his  answer  thereto  denies  the  allegations 
of  the  petition  and  alleges  that  the  convention 
\  making  such  nominations  was  not  the  regular 
Democratic  state  convention,  a  general  demurrer 
to  the  answer  will  be  overruled. 

3.  Elections— Primary  Election  Law. 

The  act  known  as  the  "Primary  Election 
Law"  (Laws  1903,  p.  360)  is  mandatory,  and 
applies  to  and  governs  all  political  parties  not 
therein  specifically  excepted. 

4.  Same— Protection  or  Rights  Conferred 
by  Primary  Law. 

Every  right  conferred  upon  a  voter  at  a 
primary  election  held  under  this  law  is  a  legal 
right,  which  may  be  protected,  defended,  and 
enforced  by  appropriate  legal  methods  in  the 
courts  of  this  state. 

5.  Same. 

In  determining  factional  disputes  in  a  politi- 
cal organization,  and  the  legality  of  party  pri- 
maries and  conventions,  the  courts  will  go  as 
far  as  the  law  goes,  and  protect  all  legal  rights 
conferred  by  law  upon  all  persons  participating 
therein. 

6.  Same— Decision  of  Party  Authorities — 
Binding  Effect. 

Where  the  Legislature  of  the  state  has  reg- 
ulated the  method  and  manner  of  holding  pri- 
mary elections,  the  selection  of  delegates,  and 
the  conduct  and  duty  of  conventions,  the  courts 
will  not  be  governed  or  controlled  by  the  action 
or  decision  of  the  party  authorities  in  such  mat- 
ters, but  will  determine  and  protect  the  legal 
rights  of  the  citizen  participating  therein. 

7.  Same. 

In  a  contest  between  two  factions  of  a 
political  party  as  to  which  is  the  regular  or- 
ganization and  entitled  to  represent  the  party, 
the  court  will  look  to  the  law,  and,  if  the  matter 
is  regulated  by  law,  the  respective  rights  of  the 
factions  wili  be  determined  by  the  law.  If.  how- 
ever, there  is  no  law  governing  the  rights  of  the 
contesting  factions,  the  same  will  be  relegated 
to  the  party  forum. 

8.  Same. 

Party  conventions,  committees,  or  the  party 
authority  cannot  decide  or  determine  a  matter 
which  is  regulated  by  law,  and  thereby  abrogate 
the  law  or  oust  the  courts  of  jurisdiction  to 
hear  and  determine  such  matter. 

9.  Same— Party  State  Central  Committee- 
Authority. 

In  the  absence  of  a  statute  of  this  state 
in  relation  thereto,  a  party  state  central  com- 


REPORTER.  (Idaho 


mittee  has  such  authority  and  power  as  may 
be  given  it  by  the  authority  creating  it,  or  as  is 
generally  exercised  by  such  committees,  and 
may  make  up  a  temporary  roll  of  delegates,  who 
are  entitled  to  sit  In  the  temporary  organiza- 
tion of  a  state  convention,  but  in  so  doing  can 
only  place  on  such  roll  legal  delegates. 

10.  Same. 

A  party  state  committee  or  a  party  state 
convention  is  not  superior  to  the  laws  of  this 
state,  and  neither  can  make  rules  and  regula- 
tions in  violation  of  the  law,  or  confer  rights  or 

Krivileges  upon  persons  not  elected  according  to 
tw,  or  deny  rights  or  privileges  to  persons  elect- 
ed according  to  law. 

11.  Same. 

A  party  state  committee  or  a  party  state 
convention  has  no  power  or  authority  to  seat, 
or  recognize  as  members  of  such  convention, 
delegates  not  elected  to  such  convention  accord- 
ing to  the  law,  or  deny  the  right  to  sit  or  par- 
ticipate therein  to  delegates  elected  accor  ding 
to  the  law. 

12.  Same— Delegates  to  State  Convention- 
Election. 

The  primary  election  law  of  this  state  pro- 
vides two  methods  of  electing  delegates  to  a 
state  convention:  (1)  By  a  direct  vote  at  such 
primary  for  such  delegates ;  (2)  by  a  convention 
composed  of  delegates  elected  at  a  primary  held 
under  the  law — and  delegates  cannot  be  legally 
elected  to  a  state  convention  in  any  other  man- 
ner than  as  directed  by  this  statute. 

13.  Same. 

A  minority  of  legal  delegates  elected  to  a 
state  convention  cannot  combine  with  illegal 
delegates,  and  thereby  constitute  such  legal 
minority  a  legal  majority,  and  thereby  govern 
and  control  a  convention,  and  deny  the  right  to 
sit  or  participate  therein  to  delegates  elected 
according  to  law. 

14.  Same  — Party  Conventions  —  Right  or 
Majority. 

A  majority  of  the  legal  delegates  elected 
to  a  state  convention  under  the  primary  elec- 
tion law  of  this  state  has  the  power  and  au- 
thority to  organize  and  control  the  convention 
to  which  they  are  elected,  and  may  take  such 
steps  and  adopt  such  methods  not  in  violation 
of  law,  as  will  give  to  such  majority  a  right 
to  organize  and  act  for  and  as  the  convention. 

15.  Same. 

A  minority  of  legal  delegates  elected  to  a 
state  convention  has  no  right  or  authority  to 
combine  with  illegal  delegates,  and  thereby  de- 
prive the  legal  majority  elected  to  such  conven- 
tion of  the  right  to  organize  and  control  the 
convention:  and  if  by  so  doing  the  legal  ma- 
jority is  denied  such  right,  it  may  organise 
the  convention  in  the  same  hall  or  elsewhere, 
and  will  be  recognized  as  the  legal  convention. 

16.  Same. 

The  proceedings  of  a  party  convention  com- 
posed of  legal  delegates  will  be  recognized  as  the 
proceedings  of  the  regular  party  convention,  in 
preference  to  the  proceedings  of  a  convention 
composed  partly  of  legal  delegates  and  partly  of 
illegal  delegates,  if  it  appears  that  a  majority 
of  the  legal  delegates  participated  in  and  con- 
trolled the  former  convention. 
(Syllabus  by  the  Court.) 

Original  application  by  Jesse  J.  Walling 
for  a  writ  of  mandate  to  be  directed  to  Rob- 
ert Lansdon,  Secretary  of  State.  Application 
denied. 

R.  H.  Johnson,  H.  Z.  Johnson,  T.  D.  Caha- 
lan,  S.  H.  Hays,  Milton  G.  Cage,  A  T.  Ryan, 
A  A  Fraser,  and  C.  H.  Jackson,  for  plain- 
tiff. James  H.  Hawley,  Karl  Paine,  George 
Taunahill,  John  F.  Nugent,  F.  E.  Fogg,  J.  T. 
Pence.  K.  I.  Perky,  and  John  C.  Rice,  for 
defendant 
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STEWART,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  defendant, 
as  Secretary  of  State,  to  file  and  certify  to 
the  various  county  auditors  within  the  state 
the  nominations  certified  and  presented  by 
AlbertuB  L.  Preehafer  and  John  W.  Con- 
stan,  claiming  to  be  chairman  and  secretary, 
respectively,  of  the  Democratic  state  conven- 
tion of  the  state  of  Idaho,  held  at  Wallace, 
Idaho,  on  August  4,  1908,  and  to  strike  from 
the  flies  of  his  office  the  nominations  certi- 
fied and  presented  by  J.  L.  McClear  and  F.  O. 
Burroughs,  claiming  to  be  chairman  and 
secretary,  respectively,  of  the  Democratic 
convention  held  at  Wallace,  Idaho,  on  August 
4,  1908.  The  petitioner  was  nominated  for 
the  office  of  Secretary  of  State  by  the  con- 
vention presided  over  by  Albertus  L.  Free- 
hafer,  and  brings  this  action  on  behalf  of 
himself  and  the  other  nominees  of  said  con- 
vention. 

The  petition,  among  other  things,  alleges 
that  at  a  state  convention  of  the  Democratic 
party,  held  at  Coeur  d'Alene  City,  In  the  state 
of  Idaho,  on  the  6th  day  of  August,  1906,  a 
state  central  committee  was  elected  to  act 
until  their  successors  were  chosen,  and  or- 
ganized by  the  election  of  H.  W.  Lockhart, 
one  of  Its  members,  as  chairman,  and  C.  E. 
Arney  as  secretary;  that  said  state  central 
committee  met  at  Boise  City,  Ada  county, 
Idaho,  on  the  27th  day  of  February,  1908,  at 
which  meeting  a  call  was  made  for  a  state 
nominating  convention  of  the  Democratic 
party,  to  be  held  at  Wallace,  Idaho,  com- 
mencing August  4,  1908;  that  thereafter,  on 
the  3d  day  of  August,  1908,  said  state  central 
committee  met  at  the  city  of  Wallace  for  the 
purpose  of  deciding  any  contests  and  pre- 
paring a  temporary  roll  for  said  state  nom- 
inating convention,  and  at  such  meeting,  a 
quorum  of  the  duly  elected  members  being 
present,  said  committee  duly  and  regularly 
prepared  a  list  of  those  delegates  to  said 
state  convention  who  were  entitled  to  par- 
ticipate in  the  temporary  organization;  that 
said  convention  met  on  the  4th  day  of  Aug- 
ust, and  because  of  no  quorum  adjourned  un- 
til the  5th  day  of  August,  at  which  time  it 
was  duly  convened,  and  those  entitled  to 
participate  in  the  temporary  organization 
were  present  and  took  part  therein,  and  said 
convention  organized  and  nominated  presi- 
dential electors,  a  member  of  Congress,  and 
candidates  for  the  various  state  offices ;  that 
at  such  convention  a  majority  of  the  quali- 
fied delegates  participated  in  making  such 
nominations;  that  the  petitioner  was  nom- 
inated for  the  office  of  Secretary  of  State; 
that  an  emblem  was  adopted  by  said  con- 
vention for  the  party,  and  such  proceedings 
thereafter  had  that  a  certificate  was  made 
In  writing,  as  provided  by  law,  signed  by  Al- 
bertus L.  Freehafer,  the  presiding  officer, 
and  John  W.  Constan,  as  secretary,  and  that 
such  certificate  of  nominations  was  deliver- 
ed to  the  defendant  as  Secretary  of  State, 
who  was  requested  to  file  the  same  and  to 


certify  the  same  to  the  county  auditors  of 
each  county  as  provided  by  law,  but  that  said 
Secretary  of  State  failed  and  refused  to  file 
the  same,  for  the  reason,  as  claimed  by  him, 
that  another  certificate  purporting  to  con- 
tain the  Democratic  state  ticket  had  already 
been  accepted  and  filed ;  that  the  Democratic 
convention  at  which  the  petitioner  was  nom- 
inated was  the  regular  state  Democratic  nom- 
inating convention  of  the  Democratic  politi- 
cal organization,  and  that  the  nominations 
made  by  the  convention,  the  certificate  of 
which  nominations  was  accepted  and  filed  by 
the  defendant,  was  composed  of  a  minority  of 
the  delegates  elected  to  the  Democratic  state 
convention,  who  withdrew  therefrom  and 
held  a  separate  convention,  which  was  not 
the  Democratic  convention. 

The  answer,  after  denying  the  allegations 
of  the  petition,  alleges  at  length  that  after 
the  election  and  organization  of  the  Demo- 
cratic state  central  committee  in  1906  a  con- 
spiracy was  entered  into  between  Fred  T. 
Dubois,  who,  it  is  alleged,  had  a  controlling 
influence  over  a  majority  of  said  committee, 
and  H.  W.  Lockhart,  the  chairman  of  said 
committee,  and  C.  E.  Arney,  the  secretary,  to- 
gether with  C.  H.  Jackson  and  others,  as 
members  of  said  committee,  for  the  purpose 
of  securing  control  of  the  Democratic  organ- 
ization and  the  Democratic  party  within  the 
state  of  Idaho,  and  to  carry  out  said  con- 
spiracy C.  E.  Arney  was  added  as  a  member 
of  the  state  central  committee  from  Ada 
county  In  place  of  Joseph  H.  Hutchison, 
the  duly  elected  member  from  said  county, 
and  that  one  Joseph  McCart,  a  political 
friend  and  supporter  of  Dubois,  was  appoint- 
ed as  a  member  of  said  committee  by  Lock- 
hart, chairman,  from  Bear  Lake  county, 
without  any  authorization  from  the  state 
central  committee  or  the  Democratic  com- 
mittee of  said  Bear  Lake  county,  and  that 
one  O.  H.  Porter,  a  strong  friend  of  said 
combination  and  under  the  control  of  the 
same,  was  appointed  as  a  member  of  said 
committee  from  the  county  of  Blaine  In  the 
place  of  J.  W.  Ballentlne,  the  regularly 
elected  member,  deceased,  and  that  during 
the  year  of  1907,  in  furtherance  of  said  con- 
spiracy, said  Lockhart  appointed  as  members 
of  said  state  central  committee,  without  au- 
thority, certain  persons  to  represent  the 
counties  of  Twin  Falls  and  Bonner,  newly 
created  counties  by  law  after  the  election 
of  said  state  central  committee;  that  the 
committee,  under  the  influence  of  said  con- 
spirators, selected  Wallace  as  the  place  of 
meeting  of  said  state  convention,  by  reason 
of  the  fact  that  said  conspirators  had  control 
of  the  party  machinery  in  said  county,  and 
that  the  Democrats  of  said  county  were  In 
sympathy  with  said  conspirators,  and  by  rea- 
son of  which  much  Influence  could  be  brought 
to  bear  upon  the  action  of  the  convention; 
that  said  conspirator,  as  a  means  of  de- 
feating the  will  of  the  majority  of  the  Dem- 
ocratic party  in  the  southeastern  pare  of  the 
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state,  and  to  enable  persons  not  elected  as 
members  of  the  state  convention  to  be  seated 
as  delegates  therein  Induced  said  committee 
to  invite  what  was  known  as  and  called  the 
"American  Party,"  a  political  organization 
other  than  and  different  from  the  Democratic 
party  and  a  separate  political  organization, 
to  send  delegates  to  said  convention;  that 
said  state  central  committee  was  convened  at 
Wallace  on  the  3d  day  of  August,  1908,  and 
was  Induced  by  the  parties  to  said  conspiracy, 
and  in  furtherance  of  the  design  of  the  same, 
to  take  up  and  decide  all  contests  between 
persons  and  delegations  professing  to  rep- 
resent the  several  counties  of  the  state,  and 
prepare  a  temporary  roll  for  said  state  con- 
vention, and  pointed  out  and  decided  who 
were  entitled  to  seats  and  votes  In  said  con- 
vention ;  that  this  action  of  the  state  central 
committee  was  in  violation  of  the  custom  and 
usages  of  said  party,  which  had  been  not 
to  permit  contesting  delegations  to  in  any 
manner  participate  In  the  deliberations  of 
the  organization  of  the  convention,  except  as 
spectators,  or  take  part  In  the  proceedings 
of  such  convention  until  the  convention  had 
decided  which  of  said  contesting  delegations 
were  entitled  to  seats  therein;  that  said 
committee  made  up  a  temporary  roll  of  dele- 
gates entitled  to  seats  in  the  convention,  and 
refused  and  denied  the  delegates  from  Ada 
county  a  place  on  said  temporary  roll,  and 
placed  on  said  temporary  roll  the  delegations 
representing  the  Dubois  faction  from  the 
counties  of  Bear  Lake,  Fremont,  Bingham, 
and  Oneida,  without  any  hearing  or  receiv- 
ing any  evidence  as  to  the  regularity  or  legal- 
ity of  the  election  of  such  delegates,  and  de- 
nied the  regularly  elected  delegates  from 
Bear  Lake,  Bingham,  Fremont,  and  Oneida 
seats  In  said  convention  or  the  right  to  par- 
ticipate in  the  temporary  organization  there- 
of;  that  the  convention  was  temporarily  or- 
ganized by  the  election  of  one  Glenn  Mc- 
Kinley  as  chairman,  a  friend  and  supporter 
of  the  alleged  conspirators,  and  after  the 
election  of  a  temporary  secretary  a  commit- 
tee on  credentials  was  appointed,  one  mem- 
ber from  each  county,  except  the  county  of 
Ada,  which  was  denied  and  refused  a  rep- 
resentation thereon ;  that  from  the  delegates 
from  the  counties  of  Bear  Lake,  Bingham, 
Fremont,  and  Oneida,  which  had  been  given 
seats  in  said  temporary  organization  over 
the  legally  elected  delegates  therefrom,  a 
member  from  each  of  said  counties  was  plac- 
ed upon  said  committee  on  credentials;  that 
the  committee  on  credentials  so  appointed 
was  under  the  Influence  and  control  of  the 
said  conspirators;  that  said  committee  on 
credentials  met,  took  up  the  several  contests, 
and  decided  that  the  regularly  elected  dele- 
gates from  Ada  county  were  entitled  to 
seats  in  the  convention,  but  that  the  regular- 
ly elected  delegates  from  Bear  Lake.  Bing- 
ham, Fremont,  and  Oneida  were  not  entitled 
to  seats,  but  that  the  opposing  and  contest- 
ing delegations  belonging  to  the  Dubois  faction 


were  entitled  to  seats  therein ;  that  a  majority 
of  the  legally  elected  delegates  to  said  conven- 
tion who  were  members  of  said  committee  on 
credentials  was  opposed  to  the  action  of  the 
committee;  that  a  report  was  made  by  said 
committee,  which  was  signed,  among  others, 
by  the  members  of  the  contesting  delegations 
from  said  Bear  Lake,  Bingham,  Fremont,  and 
Oneida  counties,  reporting  the  action  of  said 
committee,  and  that  a  majority  of  the  legal- 
ly elected  delegates  and  members  of  said 
committee  asked  leave  to  present  a  minority 
report;  that  the  temporary  chairman  re- 
fused to  permit  the  minority  report  to  be 
presented  or  read;  that  the  previous  ques- 
tion was  moved  by  C.  H.  Jackson,  a  member 
of  said  conspiracy,  and  roll  call  was  order- 
ed upon  the  motion  for  the  previous  ques- 
tion; that  the  secretary  declined  to  call 
Ada  county,  or  to  permit  the  delegates  there- 
from to  vote,  but  did  call  the  counties  of 
Bear  Lake,  Bingham,  Fremont,  and  Oneida, 
and  delegates  representing  the  Dubois  fac- 
tion, and  who  were  illegally  elected  thereto, 
were  recognized  and  permitted  to  vote  upon 
said  motion;  that  members  of  said  con- 
vention, whose  seats  were  undisputed,  at- 
tempted to  appeal  from  the  decision  of  the 
chair  in  permitting  the  delegates  from  said 
Bear  Lake,  Bingham,  Fremont,  and  Oneida 
counties  to  vote,  and  said  chairman  refused 
to  entertain  said  appeal,  and  directed  the 
sergeant  at  arms  to  remove  all  persons  at- 
tempting to  take  an  appeal;  that  the  pre- 
vious question  was  declared  by  said  chair- 
man to  be  carried,  when  In  truth  and  in  fact 
the  same  was  not  so  carried  by  a  majority 
of  the  legally  elected  delegates  of  said  con- 
vention; that  about  this  stage  of  the  pro- 
ceedings the  following  delegations  withdrew 
from  said  convention,  to  wit:  Ada  county,  31 
delegates ;  Blaine  county,  11  delegates,  the  del- 
egation being  under  the  unit  rule,  7  of  whom 
attended  the  convention,  1  of  whom  returned 
home  before  the  division  occurred,  and  the  re- 
maining 6  withdrew  from  said  convention; 
Boise  county,  10  delegates,  the  delegation  un- 
der the  unit  rule,  4  of  whom  attended  the  con- 
vention, 3  withdrew  and  1  remained ;  Canyon 
county,  28  delegates ;  Cassia  county,  8  dele- 
gates; Elmore  county,  8  delegates;  Kootenai 
county,  15  delegates;  Lincoln  county,  8  dele- 
gates, 5  of  whom  attended  the  convention, 
and  2  of  whom  withdrew,  that  delegation  not 
being  under  the  unit  rule ;  Nez  Perce  county, 
21  delegates;  Owyhee  county,  7  delegates; 
Twin  Falls  county,  9  delegates,  6  of  whom  at- 
tended the  convention  and  1  of  whom  with- 
drew, the  delegation  being  under  the  unit 
rule;  that  the  delegates  withdrawing  were 
a  majority  of  the  duly  and  legally  elected 
delegates  to  said  convention ;  that  said  dele- 
gates so  withdrawing  organized  a  convention, 
elected  J.  L.  McClear  chairman  and  F.  G. 
Burroughs  as  secretary,  adopted  a  platform 
of  principles,  a  party  emblem,  and  nominated 
the  ticket  filed  and  accepted  by  the  defendant 
as  the  Democratic  state  ticket 
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Upon  the  hearing  of  the  demurrer  It  was 
conceded  and  agreed  that,  where  delegations 
were  under  the  unit  rule,  such  unit  rule 
was  the  action  of  the  convention  selecting 
such  delegates,  and  was  a  direction  that 
such  delegation  vote  as  a  unit.  It  was  fur- 
ther agreed  that  the  delegates  withdrawing 
organized  a  convention  by  the  election  of  J. 
L.  McClear  as  chairman  and  F.  G.  Bur- 
roughs as  secretary,  and  proceeded  to  make 
nominations,  which  resulted  in  nominating 
the  candidates  certified  to  by  said  McClear 
and  Burroughs,  and  which  certificate  of  nom- 
ination was  filed  by  the  defendant  in  this 
case  as  the  nominations  of  the  Democratic 
party  of  the  state  of  Idaho,  to  be  placed  upon 
the  official  ballot  according  to  law.  The  dele- 
gations not  withdrawing  from  said  conven- 
tion proceeded  to  make  nominations  and  nom- 
inated the  ticket  certified  to  by  Albertus  L. 
Freehafer  as  chairman,  and  John  W.  Con- 
stan  as  secretary,  which  it  is  sought  in  this 
action  to  have  filed  and  placed  upon  the 
official  ballot  as  the  legal  Democratic  ticket 
of  the  state  of  Idaho.  The  plaintiff  demur- 
red to  the  answer  upon  general  grounds.  Up- 
on the  argument  of  the  demurrer  It  was  con- 
tended by  the  plaintiff  that  the  allegations 
In  the  answer  with  reference  to  a  conspiracy 
and  fraud  were  immaterial,  and  presented 
no  questions  or  Issues  which  the  court  would 
consider;  that  such  matters,  even  if  true, 
were  matters  entirely  of  a  political  nature; 
and  that  the  settlement  of  the  same  should 
be  In  the  party  forum. 

We  are  Inclined  to  take  this  view  of  the 
effect  of  these  allegations.  We  are  not  in- 
clined to  inquire,  as  between  two  contending 
political  factions  of  a  party,  whether  or  not 
the  leaders  of  either  faction  combined  and 
conspired  together  for  the  purpose  of  secur- 
ing control  of  the  political  organization,  ex- 
cept In  so  far  as  the  acts  of  such  parties  and 
the  legality  of  the  result  accomplished  by 
them  may  be  governed  by  the  laws  of  the 
state.  We  know  of  no  statute  in  this  state 
which  prevents  members  of  a  political  or- 
ganization from  combining  together  and  us- 
ing their  influence  upon  other  members,  with 
a  view  of  securing  the  adoption  of  certain 
political  policies  or  the  nomination  of  certain 
men  as  candidates  for  offices.  As  a  rule, 
policies  adopted  by  political  parties  are  the 
result  of  the  combined  efforts  and  judgment 
of  a  few  of  the  leaders  of  such  political  or- 
ganization, and  whatever  evils  may  result 
from  such  combinations  must  be  corrected 
within  the  party  itself,  as  the  courts  will  not 
undertake  to  regulate  or  control  the  internal 
affairs  of  a  political  organization.  When, 
however,  In  carrying  out  the  purposes  of 
such  combination,  or  controlling  the  affairs 
of  a  political  party,  the  actors  therein  en- 
croach upon,  violate,  or  contravene  the  laws 
of  the  state,  then  and  at  such  time  the  courts 
will,  In  a  proper  proceeding,  arrest  such  ac- 
tion and  enforce  the  laws  of  the  state. 
Whether  or  not  Ex-Senator  Dubois  and  oth- 


ers conspired  for  the  purpose  of  gaining  con- 
trol of  the  Democratic  party  and  adopting 
and  carrying  out  certain  policies  therein  is 
not  a  question  which  will  demand  considera- 
tion by  this  court  If,  however,  in  accom- 
plishing such  purposes,  the  acts  or  methods 
adopted  are  In  contravention  of  the  laws  of 
this  state,  then  the  court  has  power  and 
Jurisdiction  to  arrest  and  control  such  ac- 
tions In  so  far  as  to  keep  the  same  within 
the  limits  of  the  law.  The  answer  denies 
the  allegations  of  the  petition,  and  alleges 
affirmatively  that  the  delegates  composing 
the  convention  presided  over  by  McClear 
were  elected  according  to  the  laws  of  this 
state,  and  that  the  convention  composed  of 
such  legally  elected  delegates  was  the  Demo- 
cratic convention  of  the  Democratic  party  of 
this  state.  These  allegations  presented  is- 
sues of  fact,  which,  if  true,  were  sufficient 
to  constitute  a  defense  in  this  case,  and  Justi- 
fied the  defendant  In  his  action  in  accepting 
the  ticket  nominated  by  the  antl-Dubois  fac- 
tion presided  over  by  McClear.  For  these 
reasons,  the  court  was  of  the  opinion  that 
the  answer  stated  facts  sufficient  to  constitute 
a  defense,  as  against  a  general  demurrer. 

The  next  inquiry  presented  by  the  record 
In  this  case  is:  How  far,  If  at  all,  do  the 
laws  of  this  state  apply  to  political  parties 
in  the  conduct  of  primaries,  the  selection  of 
delegates,  and  the  holding  of  conventions? 
The  Legislature  of  this  state  in  1899  passed 
a  law  providing  a  complete  scheme  for  hold- 
ing and  conducting  elections.  Laws  1899,  p. 
33.  Section  16  of  this  act  provides:  "Any 
convention  or  primary  meeting,  as  hereinaft- 
er defined,  held  for  the  purpose  of  making 
nominations  to  public  office,  and  also  electors 
to  the  number  hereinafter  specified,  may 
nominate  candidates  for  public  office  to  be 
filled  by  election  within  the  state.  A  conven- 
tion or  primary  meeting,  within  the  meaning 
of  this  act,  is  an  organized  assemblage  of 
electors  or  delegates  representing  a  political 
party  or  principle."  Section  17  of  the  same 
act  provides  for  certifying  nominations  so 
made  to  the  proper  officers.  Section  19  of 
the  same  act  provides  that  "candidates  for 
public  office  may  be  nominated,  otherwise 
than  by  convention  or  primary,"  by  petition. 
The  law  then  further  provides  for  the  prep- 
aration and  arrangement  of  ballots  and  the 
conduct  of  elections.  It  will  thus  be  seen  by 
this  act  that  the  Legislature  has  recognized 
political  parties  and  political  conventions  as 
factors  in  the  general  scheme  for  nominating 
candidates  for  office  and  conducting  elections 
generally. 

In  1903  (Laws  1903,  p.  360)  the  Legislature 
of  this  state  enacted  a  primary  election  law, 
supplementing  the  general  election  law,  and 
provided  for  holding  party  primaries  and  the 
election  of  party  delegates  to  conventions. 
Section  1  of  the  act  of  1903  provides  that: 
"A  primary  election,  within  the  meaning  of 
this  act,  is  an  election  held  in  any  county, 
city,  town  or  precinct  in  the  state  of  Idaho 
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by  any  political  party,  for  the  purpose  of 
electing  delegates  to  political  conventions, 
and  the  provisions  hereof  shall  apply  only  to 
general  state  and  county  and  general  city  or 
town  elections."  This  section  clearly  indicates 
the  Intention  of  the  Legislature  to  provide 
party  primary  elections  at  which  delegates 
shall  be  selected  to  political  conventions. 
The  political  conventions  contemplated  evi- 
dently were  the  political  conventions  desig- 
nated and  recognized  by  the  general  election 
laws  of  1899.  Section  2  of  the  act  of  1903 
provides  and  makes  it  the  duty  of  the  duly 
authorized  committee  of  a  political  party  to 
give  notice  of  the  holding  of  such  primary 
elections.  Section  3  of  said  act  provides  that 
such  primary  election  must  be  held  in  each 
voting  precinct  In  the  county,  city,  or  town 
on  the  same  Monday  afternoon,  specifying 
the  hours.  Then  follows  the  method  of  con- 
ducting such  primary  elections  Section  6 
provides  that  only  regularly  qualified  voters 
who  are  entitled  to  vote  at  such  primary 
elections  are  permitted  to  vote  thereat  or 
take  any  part  therein,  and  It  Is  unlawful  for 
any  person  who  was  not  affiliated  at  the  last 
general  election,  or  for  any  person  who  has 
not  resided  for  at  least  30  days  In  the  elec- 
tion precinct  where  the  primary  election  is 
held,  to  vote  or  take  part  In  such  primary 
election,  provided  that  one  who  has  since  the 
last  election  become  of  age  may  vote  If  oth- 
erwise qualified.  Section  9  provides  that,  "In 
case  any  delegate  elected  to  a  convention 
fails  to  appear  and  serve,  he  shall  not  give 
his  proxy  to  any  one  but  the  vote  of  such 
delegate  must  be  cast  by  the  balance  of  the 
delegation  from  the  precinct  and  if  no  dele- 
gate appears  from  the  precinct,  such  precinct 
must  be  without  any  representation."  Sec- 
tion 10  provides:  "When  at  any  primary 
election  such  Irregularities  or  frauds  on  the 
part  of  the  voters  or  of  the  officers  of  elec- 
tion or  of  any  other  persons  shall  occur,  re- 
sulting In  the  election  of  delegates,  which  the 
convention  to  which  they  are  elected,  is  clear- 
ly satisfied  would  not  have  been  elected  had 
the  primary  been  fairly  and  honestly  con- 
ducted, the  convention  must  deny  any  dele- 
gate, so  fraudulently  elected,  a  seat  In  the 
convention."  Section  11  provides :  "The  ap- 
plication of  this  act  to  any  political  party 
which  at  the  last  general  election  cast  less 
than  ten  per  cent  of  the  whole  number  of 
votes  cast  Is  optional  with  such  party.  This 
act  does  not  prevent  any  political  party  from 
providing  and  directing  that  the  delegates 
elected  under  the  provisions  of  this  act  to 
the  county  convention  may  select  delegates 
to  the  state  convention." 

It  will  thus  be  seen  by  this  act  that  the 
Legislature  recognizes  political  parties  and 
political  conventions  for  the  purpose  of  nomi- 
nating candidates  for  office.  A  complete 
scheme  is  provided  for  holding  primaries  and 
the  election  of  delegates.  Counsel  for  plain- 
tiff contends  that  this  law  Is  directory  mere- 
ly, and  that  a  political  party  or  organization 


may  select  delegates  to  county  conventions 
in  any  manner  they  may  adopt  other  than 
that  provided  by  law,  and  that  it  is  optional 
with  such  party  whether  primaries  be  held 
under  this  law,  or  no  primaries  held  at  all. 
Section  1  of  the  act  clearly  provides  that  a 
primary  election  Is  an  election  held  In  any 
county,  etc.,  by  any  political  party,  for  the 
purpose  of  electing  delegates  to  political  con- 
ventions ;  that  Is,  any  election  held  by  a  polit- 
ical party  for  the  purpose  of  electing  dele- 
gates to  political  conventions  Is  a  primary 
election,  and  section  11  provides  that  the  ap- 
plication of  the  act  to  any  political  party 
which  -at  the  last  general  election  cast  less 
than  10  per  cent,  of  the  whole  number  of 
votes  Is  optional  with  such  party.  If  the  ap- 
plication of  the  act  is  only  optional  with  a 
party  casting  less  than  10  per  cent,  of  the 
whole  number  of  votes  cast  at  the  last  general 
election,  it  certainly  Is  not  optional  with 
parties  casting  more  than  10  per  cent.,  and  if 
not  optional  It  must  be  mandatory  that  a 
primary  election  held  by  such  party  shall  be 
held  under  the  provisions  of  this  act.  The 
principle  of  construction,  "expressio  unlus  est 
exclusio  alterius,"  applies. 

This  act  further  provides  for  the  qualifica- 
tion of  voters  at  such  primary  election,  the 
rights  of  delegates  elected  thereat  attending 
a  convention  when  all  are  not  present,  the 
effect  on  the  representation  of  a  precinct 
falling  to  elect  delegates  at  such  primaries, 
and  the  duty  of  the  convention  to  which  dele- 
gates have  been  irregularly  or  fraudulently 
elected.  With  these  provisions  of  the  stat- 
ute so  clearly  defined,  the  Intent  of  the  Legis- 
lature would  appear  to  be  manifest,  and  it 
will  not  be  presumed  that  the  Legislature 
would  attempt  to  regulate  and  prescribe  the 
method  and  manner  of  holding  party  pri- 
maries, the  qualification  of  voters  thereat, 
and  the  denial  of  the  right  of  representation 
to  any  precinct  when  not  represented  by  dele- 
gates so  elected,  and  the  duty  of  the  conven- 
tion to  which  delegates  have  been  irregularly 
of  fraudulently  elected,  without  intending 
thereby  to  bestow  upon  all  parties  qualified 
and  participating  In  such  primaries  protection 
under  the  law.  The  same  motive  which 
prompted  the  Legislature  in  1899  to  protect 
the  citizen  in  the  exercise  of  the  elective 
franchise  from  fraud,  deception,  compulsion, 
and  intimidation,  and  secure  such  rights  at 
a  general  election,  no  doubt  prompted  the 
Legislature  in  1903  to  pass  the  primary  elec- 
tion law  now  under  consideration  for  the  pro- 
tection of  the  citizen  in  his  rights  as  a  mem- 
ber of  a  party  organization,  and  guarantee 
him  the  right  to  express,  through  his  ballot, 
his  wish  as  to  the  conduct  of  the  affairs  of  his 
own  party,  and  his  preference  in  the  selection 
of  representatives  to  name  the  candidates  for 
office  within  his  party,  and  frame  and  pro- 
mulgate party  principles,  free  from  trepida- 
tion, or  Inducement,  and  without  being  asked 
or  forced  to  surrender  such  right  or  suffer  or 


Digitized  by 


Idaho) 


WALLING  v.  LANSDON. 


permit  the  same  to  be  bartered  away.  If  this 
were  not  so,  the  statute  would  be  nugatory, 
and  an  elector  participating  in  such  primaries 
would  be  powerless,  and  without  any  method 
or  means  of  protecting  the  right  conferred 
upon  him  by  such  law.  If  this  view  be  cor- 
rect, then  it  must  be  conceded  that  the  doc- 
trine that  political  rights  are  beyond  the  do- 
main of  judicial  Investigation  and  determina- 
tion has  been  swept  away  by  positive  legis- 
lation upon  the  subject,  and  that  it  was  the 
intention  of  the  Legislature  that  every  right 
conferred  upon  the  voter  at  a  primary  elec- 
tion would  be  protected,  defended,  and  enforc- 
ed by  appropriate  legal  methods,  and  every 
wrong  committed  against  such  law  would 
have  its  remedy. 

It  is  true  that  the  courts  generally,  in  tbe 
absence  of  a  statute  regulating  such  matters, 
have  inclined  to  the  holding  that  a  judicial 
inquiry,  as  to  the  legality  of  party  conven- 
tions and  primaries  and  the  rights  of  persons 
to  participate  therein,  would  not  extend  be- 
yond the  inquiry  of  which  contending  party 
or  faction  had  behind  It  the  political  organi- 
sation to  which  It  belonged.  In  other  words, 
when  the  party  organization  recognizes  the 
right  of  persons  or  delegates  to  a  seat  in  a 
convention  or  to  participate  In  the  delibera- 
tions of  a  convention,  the  courts  would  not 
make  any  further  Inquiry,  except  to  ascertain 
what  that  decision  was;  and  this  we  under- 
stand is  the  contention  made  by  plaintiff,  and 
to  support  which  we  are  cited  to  Williams 
v.  Lewis,  6  Idaho,  184,  54  Pac.  619;  Addle 
v.  Davenport,  7  Idaho,  282,  62  Pac.  681;  In 
re  Pollard  (Sup.)  25  N.'  Y.  Supp.  385;  In  re 
Redmond,  5  Misc.  Rep.  369,  25  N.  Y.  Supp. 
381 ;  State  v.  Larson,  13  N.  D.  420,  101  N.  W. 
815;  State  v.  Lavik,  9  N.  D.  461,  83  N.  W. 
914 ;  State  v.  Porter,  11  N.  D.  309,  91  N.  W. 
944 ;  State  v.  Liudahl,  11  N.  D.  320,  91  N.  W. 
950;  State  v.  Election  Com.,  167  Ind.  276, 
78  N.  B.  1016;  Matter  of  Pairchlld,  151  N.  Y. 
359,  45  N.  E.  943;  State  v.  Weston,  27  Mont 
188,  70  Pac.  519,  1134.  But  we  believe  we 
are  safe  in  saying  that  all  of  the  courts  recog- 
nize the  power  and  jurisdiction  of  the  court 
to  inquire  into  the  legality  of  conventions 
and  the  authority  and  rights  of  delegates  to 
participate  therein,  to  the  extent  of  ascer- 
taining the  application  of  the  law  thereto. 
In  other  words,  in  determining  such  matters, 
the  court  will  follow  the  law,  and  go  as  far 
as  the  law  goes,  and  if  the  legal  rights  of  a 
contending  delegate  are  Invaded  or  denied  by 
a  party  committee  or  convention  the  court 
will  extend  its  inquiry  to  the  extent  of  deter- 
mining what  legal  rights  of  the  Individual 
have  been  so  Invaded  or  denied,  as  a  basis  for 
prescribing  and  enforcing  a  remedy. 

The  authorities  relied  upon  by  counsel  for 
plaintiff,  some  of  which  are  cited  above,  as 
we  read  them,  do  not  hold  to  the  contrary. 
An  examination  of  these  authorities  clearly 
demonstrates  that  the  courts  were  dealing 
with  questions  of  a  purely  political  nature, 
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and  passing  upon  rights  of  committees  and 
conventions  with  reference  to  matters  which 
had  not  been  covered  or  regulated  by  legis- 
lation. In  the  two  Idaho  cases  cited,  Wil- 
liams v.  Lewis,  6  Idaho,  184,  54  Pac.  619,  and 
Addle  v.  Davenport,  7  Idaho,  282,  62  Pac.  681, 
this  court  was  dealing  with  purely  political 
questions,  which  the  Legislature  of  this  state 
had  not  at  that  time  deemed  it  necessary  to 
regulate  by  law,  and  these  cases  announce  the 
general  doctrine  that,  in  the  absence  of  legis- 
lation upon  matters  in  relation  to  the  con- 
duct of  conventions,  primary  elections,  and 
the  actions  of  committees  with  reference 
thereto,  the  court  will  not  extend  its  inquiry, 
in  determining  the  legality  of  contesting  fac- 
tions, beyond  the  ascertainment  of  which  fac- 
tion is  indorsed,  recognized,  and  approved,  by 
the  paramount  authority  within  the  party 
limits.  But  where  the  Legislature  of  a  state 
has  regulated  the  method  and  manner  of 
holding  primary  elections,  the  selection  of 
delegates,  and  the  conduct  and  duty  of  con- 
ventions, the  court  will  go  beyond  the  inquiry 
as  to  the  acts  of  the  party  authorities  with 
reference  to  such  matters,  and  inquire  wheth- 
er or  not  the  legal  rights  of  the  citizen  par- 
ticipating in  such  matters  have  been  infring- 
ed upon  or  denied  by  such  party  authorities 
or  conventions.  A  few  of  the  authorities 
discussing  and  dealing  with  this  question  di- 
rectly are  cited  below:  State  v.  Houser,  1122 
Wis.  534,  100  N.  W.  964;  State  v.  Metcalf,  18 
S.  D.  393,  100  N.  W.  923,  67  L.  R.  A.  331 ; 
Ladd  v.  Holmes,  40  Or.  167,  66  Pac.  714,  91 
Am.  St.  Rep.  457;  Neal  v.  Young  (Ky.)  75 
S.  W.  1082;  State  v.  Hogan,  24  Mont.  383,  62 
Pac.  583 ;  State  v.  Martin,  24  Mont  403,  62 
Pac.  588;  Brown  v.  Cole  (Sup.)  105  N.  Y. 
Supp.  196;  Spencer  v.  Maloney,  28  Colo.  38, 
62  Pac.  850 ;  Whipple  v.  Broad,  25  Colo.  407, 
55  Pac.  172;  In  re  Woodworth  (Sup.)  16  N.  Y. 
Supp.  147;  15  Cyc.  332;  In  re  Fairchild,  151 
N.  Y.  359,  45  N.  E.  943. 

In  the  case  of  State  v.  Metcalf,  supra,  in 
discussing  the  question,  the  court  says: 
"Whenever  the  Legislature  In  Its  wisdom  sees 
fit  to  regulate  nominations  and  the  printing 
of  ballots  by  statutory  enactments,  the  duty 
of  interpreting  such  enactments  devolves  upon 
the  courts,  and  they  should  not  attempt  to 
escape  responsibility  or  avoid  disagreeable 
consequences  by  assuming  that  no  judicial 
questions  are  Involved.  The  auditor's  duties 
and  the  candidate's  rights  respecting  the 
preparation  of  ballots  having  been  defined 
by  statute  in  this  state,  the  performance  of 
such  duties  and  the  protection  of  such  rights 
no  longer  present  merely  political  questions, 
but  must  be  dealt  with  as  are  other  legal 
duties  and  other  legal  rights.  So  we  are 
compelled  to  conclude .  that  it  is  a  duty  of 
this  court  in  this  proceeding  to  determine 
which,  if  either,  of  these  sets  of  candidates 
is  entitled  to  be  recognized  as  representing 
the  republican  party  in  Roberts  county." 

In  State  v.  Houser,  122  Wis.  534, 100  N.  W. 
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864,  In  discussing  this  question,  the  court 
says :  "Enough  has  been  said  to  demonstrate 
that  In  full  harmony  with  the  law,  that  with- 
in jurisdictional  limits,  the  decision  of  the 
highest  tribunal  of  a  voluntary  organisation 
as  to  any  of  its  Internal  controversies  is  bind- 
ing on  the  courts,  and  In  full  harmony  with 
the  logically  resulting  doctrine  that  political 
party  disputes,  In  the  absence  of  legislation, 
should  be  left  solely  to  the  highest  party  au- 
thority, indicated  by  the  nature  of  the  organ- 
ization itself,  for  settlement,  or,  at  least,  if 
settlement  was  so  made,  it  should  be  deemed 
binding  on  the  court,  section  35,  St  1888,  and 
all  similar  laws,  had  their  origin." 

In  Neal  v.  Young,  75  S.  W.  1082,  the  Court 
of  Appeals  of  Kentucky,  in  discussing  this 
question,  says:  "Since  the  adoption  of  the 
official  ballot  system  by  the  constitutional 
convention,  since  the  legislative  branch  of  the 
state  government  provided  for  the  regulation 
of  primary  elections  by  law,  questions  involv- 
ing the  legal  rights  of  Individuals  will  arise 
for  the  determination  of  the  courts.  The  ne- 
cessity for  such  adjudications  has  been  plac- 
ed upon  the  courts  by  the  changes  which  have 
been  made  by  the  organic  and  statutory  law 
of  the  state.  However  much  the  courts  desir- 
ed to  do  so,  they  could  not  avoid  the  respon- 
sibility of  deciding  such  questions,  even  If 
perchance  some  one  should  fail  to  discrimi- 
nate between  political  rights  and  those  legal 
rights  which  arise  under  the  law,  and  declare 
the  court  was  adjudicating  purely  political 
questions." 

The  Supreme  Court  of  Montana,  In  State  v. 
Hogan,  24  Mont.  383,  62  Pac.  583,  after  dis- 
cussing the  finality  of  the  decision  of  the  par- 
ty authorities  with  reference  to  the  regular- 
ity and  legality  of  a  mass  meeting  in  choosing 
delegates,  says:  "To  what  limit  courts  should 
go  in  holding  that  party  disputes  should  be 
settled  in  the  judicatories  of  the  party,  and 
be  left  undisturbed,  Is  a  question  which  does 
not  properly  arise  in  this  case.  The  question 
here  already  considered  and  decided  arises 
upon  the  force  and  meaning  of  a  part  of  the 
election  law,  and  involves  an  inquiry  as  to 
whether  the  requirements  of  the  law  have 
been  compiled  with,  so  as  to  render  the  nom- 
ination in  question  a  valid  one.  To  permit  a 
political  convention  to  determine  such  a  ques- 
tion would  be  to  say  that  political  bodies  pos- 
sessed judicial  power,  and  may  oust  the 
courts  of  jurisdiction  in  matters  which  should 
fall  within  their  cognizance.  The  statement 
of  this  proposition  Is  Its  own  refutation.  So 
far  as  we  are  aware,  no  court  has  ever  assent- 
ed to  this  doctrine." 

These  cases,  we  think,  recognize  the  doc- 
trine adhered  to  by  all  the  courts  dealing 
with  this  subject,  and  that  is  that  party  con- 
ventions, committees, -or  the  party  authority 
cannot  decide  or  determine  a  matter  which  is 
regulated  by  law,  and  thereby  abrogate  the 
law  or  oust  the  courts  of  jurisdiction  to  hear 
and  determine  such  matter,  and  that  the 
courts  will  deal  with  such  question  as  any 


other  legal  controversy,  uninfluenced  by  any 
action  or  decision  such  party  authority  may 
make  in  the  matter.  The  Legislature,  then, 
having  enacted  a  primary  election  law  provid- 
ing for  holding  and  conducting  primary  elec- 
tions and  prescribing  the  qualification  of  vot- 
ers thereat,  thereby  confers  upon  every  mem- 
ber of  the  party  holding  such  primary  a  legal 
right — the  right  to  have  his  vote  counted  as 
cast,  the  right  to  have  the  persons  receiving 
the  majority  of  votes  cast  at  such  primary 
represent  such  majority  in  the  convention  to 
which  they  have  been  elected,  the  right  to  a 
voice  in  the  convention  expressed  through  the 
delegates  so  elected,  and  the  right  to  have 
printed  upon  the  official  ballot  the  names  of 
the  nominees  of  a  convention  composed  of  le- 
gally elected  delegates.  The  delegate  thus 
elected  has  the  legal  right  to  represent  his  par- 
ty in  all  conventions  to  which  he  may  be  elect- 
ed, and  to  speak  for  his  party  upon  all  matters 
affecting  Its  policy  and  nominations.  Such 
right  is  a  legal  right,  growing  out  of  the 
law  Itself,  and  no  committee  or  convention 
can  deprive  such  persons  of  such  right  con- 
ferred by  law,  and  the  courts  are  open  to  all 
such  persons,  to  which  they  may  apply  for 
the  enforcement  of  such  legal  remedies  as 
will  protect  them  in  such  legal  rights. 

In  discussing  this  question,  the  Supreme 
Court  of  Illinois,  in  People  v.  Board  of  Elec- 
tion Com'rs  of  Chicago,  221  I1L  8,  77  N.  E. 
321,  says;  "The  right  to  choose  candidates 
for  public  offices,  whose  names  will  be  placed 
on  the  official  ballot,  Is  as  valuable  as  the 
right  to  vote  for  them  after  they  are  chosen, 
and  is  of  precisely  the  same  nature.  There 
Is  scarcely  a  possibility  that  any  person  will 
or  can  be  elected  to  office  under  this  system 
unless  he  shall  be  chosen  at  a  primary  elec- 
tion, and  this  statute,  which  provides  the 
methods  by  which  that  shall  be  done,  and  pre- 
scribes and  limits  the  right  of  voters  and  of 
parties,  must  be  regarded  as  an  integral  part 
of  the  process  of  choosing  public  officers,  and 
as  an  election  law."  The  Supreme  Court  of 
New  York  in  Brown  v.  Cole,  54  Misc.  Rep. 
278,  104  N.  Y.  Supp.  108,  well  says:  "There 
no  longer  remains  any  distinction,  so  far  as 
enforcement  is  concerned,  between  civil  and 
political  rights  of  citizens ;  but  it  will  be  pre- 
sumed that  every  right  recognized  or  confer- 
red by  statute  may  be  enforced  by  proper 
legal  method,  and  that  every  wrong,  whether 
civil  or  political,  has  Its  remedy."  The  same 
court  In  the  same  case  (105  N.  Y.  Supp.  186) 
says:  "Every  voter  has  the  right  to  vote  at 
the  primaries  of  his  party,  and  he  cannot  be 
deprived  of  this  right,  but  will  be  protected 
in  It  by  the  courts." 

We  then  hold  that  the  primary  election 
law  enacted  in  1803  (Lrfws  1803,  p.  360)  is 
mandatory,  and  applies  to  and  governs  all 
political  parties  not  therein  specifically  ex- 
cepted. This  law  provides  two  methods  of 
electing  delegates  to  a  state  convention:  (l) 
By  a  direct  vote  at  such  primaries  for  such 
delegates;  (2)  by  a  convention  composed  of 
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delegates  elected  at  a  primary  held  under  the 
law.  The  law,  then,  providing  for  the  elec- 
tion of  delegates  at  a  primary  election,  it  nec- 
essarily follows  that  delegates  so  elected  have 
a  legal  right  to  sit  and  act  in  the  convention 
to  which  they  are  elected,  in  preference  to 
delegates  not  so  elected.  This  being  a  legal 
right,  a  committee  or  convention  has  no  pow- 
er or  authority  to  take  away  the  same  or 
deny  such  right  to  such  delegates.  This  leads 
us  to  a  consideration  of  the  power  and  au- 
thority of  the  state  central  committee  in  mak- 
ing up  the  roll  of  delegates  to  participate 
In  the  temporary  organization. 

The  Democratic  state  central  committee 
met  on  August  8,  1908,  prior  to  the  opening 
of  the  convention,  and  made  up  a  temporary 
roll  of  the  delegates  which  it  considered  en- 
titled to  seats  in  the  convention  during  the 
temporary  organization;  and  it  is  contended 
on  the  part  of  the  defendant  that  such  com- 
mittee had  no  power  or  authority  to  prepare 
such  temporary  roll  of  delegates,  and  that 
it  was  for  the  convention  to  decide  who  were 
entitled  to  seats  and  to  participate  in  the 
temporary  organization.  Preliminary  to  this 
matter,  however,  it  Is  charged  In  the  answer 
that  after  the  organization  of  the  state  cen- 
tral committee  in  1906,  and  the  appointment 
of  H.  W.  Lockhart  as  chairman,  he  appoint- 
ed certain  members  of  such  committee  with- 
out authority.  There  Is  no  statute  upon  this 
subject,  and  in  the  absence  of  a  showing  to 
the  contrary  the  court  will  presume  that  the 
appointments  were  made  in  accordance  with 
the  general  authority  of  the  chairman.  This 
question,  however,  is  not  material,  as  the  ac- 
tion of  the  state  central  committee  in  making 
up  the  temporary  roll  does  not  seem  to  have 
been  controlled  by  the  vote  or  acts  of  the 
parties  so  appointed,  and  for  that  reason  the 
court  is  of  the  opinion  that  a  further  con- 
sideration of  this  question  is  unnecessary. 
The  laws  of  this  state  do  not  In  any  way  fix 
or  regulate  the  powers  or  duties  of  a  party 
state  central  committee,  and  in  the  absence 
of  a  statute  governing  the  same  the  court 
will  presume  that  the  action  of  the  committee 
in  making  up  a  temporary  roll  of  delegates 
was  the  result  of  Its  own  decision  to  do  so, 
and,  it  so  deciding,  Its  authority  will  be  pre- 
sumed, In  the  absence  of  anything  to  the  con- 
trary, until  the  convention  decides  otherwise. 
In  making  up  such  roll,  however,  the  commit- 
tee had  no  power  or  authority  to  reject  or 
deny  legally  elected  delegates  a  place  thereon, 
and  in  lieu  thereof  recognize  and  place  on 
such  roll  delegates  not  elected  according  to 
law,  and,  if  it  did  so,  Its  action  Is  subject  to 
review  In  this  court  upon  proper  application 
In  a  matter  involving  the  action  of  such  dele- 
gates so  placed  on  such  roll. 

It  certainly  will  be  conceded  that  some  per- 
son, body,  or  authority  must,  In  the  first  in- 
stance, determine  who  are  entitled  to  seats 
in  the  convention  and  to  participate  In  the 
deliberations  thereof,  and  where  a  party  state 
central  committee  has  been  elected  to  repre- 


sent the  party  during  the  Interim  between 
conventions,  and  in  arranging  for  a  conven- 
tion of  the  party  decides  that  it  will  pre- 
pare a  temporary  roll  of  delegates  in  the 
first  instance,  it  has  authority  to  do  so.  The 
state  central  committee,  then,  having  power 
and  authority  to  make  up  a  temporary  roll 
of  delegates  to  participate  in  the  temporary 
organization,  could  only  place  upon  such  roll 
such  delegates  as  had  been  elected  to  such 
convention  In  accordance  with  the  laws  of 
this  state,  and  the  fact  that  delegates  were 
placed  upon  such  roll  who  had  not  been  elect- 
ed In  accordance  with  law  did  not  give  to 
such  delegates  any  legal  right  to  participate 
in  the  temporary  organization  of  the  conven- 
tion. In  other  words,  only  delegates  elected 
In  accordance  with  law  could  be  placed  upon 
such  roll  and  participate  In  the  temporary 
organization  of  such  convention.  This  same 
rule  applies  to  the  convention,  as  neither 
the  committee  nor  the  convention  is  superior 
to  the  law ;  nor  can  the  committee  or  conven- 
tion make  rules  and  regulations  In  violation 
of  the  law,  or  confer  rights  or  privileges  up- 
on delegates  not  elected  according  to  law,  or 
deny  such  rights  or  privileges  to  delegates 
elected  in  accordance  with  law.  By  this 
statement,  however,  we  do  not  intend  to  hold 
that  a  convention  may  not  seat  and  recog- 
nize as  delegates  and  members  thereof  any 
persons  such  convention  may  decide  to  admit, 
and  permit  such  persons  to  participate  in  the 
business  of  such  convention,  in  the  absence 
of  any  other  persons  claiming  to  be  the  legal 
delegates  or  members,  or  In  the  absence  of  a 
claim  by  one  denied  a  legal  right  by  reason 
of  such  action.  The  question  in  this  case, 
and  which  we  are  now  discussing  and  decid- 
ing, is  the  right  to  sit  and  participate  in  a 
convention  of  a  person  elected  according  to 
law,  as  against  the  right  of  a  person  not 
elected  in  accordance  with  law. 

This  now  brings  us  to  a  consideration  of 
the  facts  Involved  In  this  controversy.  The 
following  facts  are  agreed  to  by  the  respec- 
tive parties: 

That  at  the  regular  Democratic  state  con- 
vention of  the  Democratic  party,  held  at 
Coeur  d'Alene  City  on  the  6th  day  of  August, 
1906,  a  state  central  committee  was  regular- 
ly elected  to  act  during  the  ensuing  two 
years,  and  until  its  successor  should  be  chos- 
en, and  that  such  committee  organized  by  the 
election  of  H.  W.  Lockhart,  one  of  Its  mem- 
bers, as  chairman,  and  O.  B.  Arney  as  sec- 
retary. That  said  state  central  committee 
was  the  representative  of  the  Democratic  par- 
ty during  the  Interim  between  the  conven- 
tion held  in  August,  1906,  and  the  convening 
of  the  convention  in  1908,  and  had  power  as 
such  to  select  a  time  and  place  for  holding 
the  Democratic  state  convention  for  the  nom- 
ination of  presidential  electors,  a  member  of 
Congress,  and  candidates  for  the  various  state 
offices,  to  be  voted  on  at  the  general  election 
to  be  held  on  the  3d  day  of  November,  1908. 
That  said  state  central  committee  convened 
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on  the  27th  day  of  February,  1908,  and  fixed 
the  time  and  place  for  holding  said  state  con- 
vention, and  issued  a  call  therefor,  calling 
said  convention  to  meet  in  the  city  of  Wal- 
lace, in  the  county  of  Shoshone,  on  the  4th 
day  of  August,  1908.  That  said  convention 
convened.  In  accordance  with  the  call  of  the 
state  central  committee,  at  3  p.  m.  on  August 
4,  1908,  and  was  called  to  order  by  H.  W. 
Lockhart,  as  chairman,  and,  there  being  no 
quorum  present,  a  recess  was  taken  until  10 
o'clock  a.  m.  on  August  5,  1908.  That  the 
state  central  committee  at  its  session  on  Feb- 
ruary 27,  1908,  apportioned  the  representation 
in  the  state  convention  to  be  held  on  the  4th 
day  of  August,  1908,  among  the  various  coun- 
ties of  said  state,  as  follows: 


Ada   

..14 

Kootenai  .. 

.15 

Bear  Lake 

..  2 

Bingham  .. 

..14 

Nez  Perce  . 

.a 

!• 

Shoshone  .. 

.22 

ii 

Twin  Palis 

.  9 

Washington 

delegates 


That  the  counties  of  Ada,  Bannock,  Blaine, 
Boise,  Canyon,  Cassia,  Custer,  Elmore,  Idaho, 
Kootenai,  Latah,  Lemhi,  Lincoln,  Nez  Perce, 
Owyhee,  Shoshone,  Twin  Falls,  and  Wash- 
ington held  regular  primaries  in  said  coun- 
ties in  accordance  with  law,  and  thereat 
elected  delegates  to  county  conventions, 
which  thereafter  regularly  elected  delegates 
to  the  state  convention.  That  primaries  were 
regularly  held  in  the  county  of  Bonner  on  a 
Saturday,  Instead  of  Monday,  the  day  fixed 
by  law,  at  which  delegates  were  elected  to 
the  county  convention,  which  elected  the  dele- 
gates apportioned  to  said  county  to  said  state 
convention. 

The  controversy  arises  as  to  the  regularity 
of  the  delegates  selected  to  said  state  conven- 
tion from  the  counties  of  Fremont,  Bingham, 
Bear  Lake,  and  Oneida,  the  legality  of  the 
convention  of  Bonner  county,  and  the  con- 
tested delegation  from  Ada  county. 

As  to  Bonner  county: 

It  is  stipulated  that  primaries  were  regu- 
larly called  and  held  on  Saturday,  instead  of 
Monday,  and  that  no  other  primaries  were 
held  in  said  county;  that  the  delegates  so 
elected  at  such  primary  held  on  Saturday  met 
in  convention  and  elected  delegates  to  the 
state  convention,  which  delegates  were  also 
afterward  appointed  by  the  county  central 
committee;  and  that  these  delegates  so  elect- 
ed to  the  state  convention  were  recognized  by 
the  committee  on  credentials  as  the  legal 
delegates  from  Bonner  county,  and  acted  with 
the  Dubois  faction  in  the  convention  presided 
over  by  McKlnley. 

Under  this  stipulation  Bonner  county  had 
no  legal  delegates  in  the  state  convention. 
The  primary  election  law  is  mandatory,  and 
must  be  substantially  complied  with.  To 
hold  primaries  on  some  other  day  than  that 
fixed  by  law  in  effect  substitutes  the  action 


of  the  party  or  its  central  committee  for  the 
law  Itself,  and  renders  the  same  nugatory. 
If  the  party  authorities  can  evade  the  law  as 
to  the  day  upon  which  the  law  requires  the 
primaries  to  be  held,  it  would  seem  that  they 
could  evade  the  law  in  any  other  substantial 
particular.  Certainly  the  day  on  which  the 
primaries  are  required  by  law  to  be  held 
is  Important  The  members  of  the  party 
have  a  right  to  rely  upon  the  law,  and  to 
believe  that  primaries  will  be  held  in  accord- 
ance with  law  and  upon  the  day  fixed  by  law, 
and  the  party  authorities  have  no  right  to 
set  aside  the  provisions  of  the  law  and  hold 
primaries  on  a  day  not  fixed  by  law;  neither 
can  the  county  central  committee  appoint 
delegates,  because  that  is  not  the  manner 
in  which  the  law  requires  such  delegates  to 
be  selected.  If  this  can  be  done,  then  the 
party  authorities  may  substitute  rules  and 
regulations  for  the  law,  and  the  law  becomes 
of  no  effect  We  therefore  hold  that  Bonner 
county  had  no  legally  elected  delegates  in  the 
state  convention,  and  had  no  right  or  authori- 
ty to  participate  in  said  Democratic  state 
"convention.  Deducting,  therefore,  the  14 
delegates  apportioned  to  Bonner  county  from 
the  total  apportionment  leaves  the  conven- 
tion to  consist  of  284  delegates,  a  majority  of 
which  is  143. 

It  may  be  argued,  however,  that  inasmuch 
as  there  was  no  contesting  delegation  from 
Bonner  county,  and  no  one  claiming  the  right 
to  participate  in  said  convention  as  against 
the  delegates  elected  at  said  county  conven- 
tion, such  delegates  should  be  recognized  and 
considered  as  legal  delegates  to  the  conven- 
tion. This  argument  might  have  some  force, 
If  it  were  not  for  the  fact  that  this  court 
Is  now  called  upon  to  determine  the  question 
as  to  whether  or  not  the  ticket  nominated  by 
the  convention  in  which  the  Bonner  county 
delegates  were  admitted  and  participated  is 
the  Democratic  ticket  or  whether  the  ticket 
nominated  by  the  convention  in  which  said 
Bonner  county  delegates  did  not  participate 
Is  the  Democratic  ticket.  True,  In  this  in- 
stance the  legality  of  the  Bonner  county 
delegates  can  make  no  difference,  for  the 
reason  that,  even  admitting  that  said  dele- 
gates so  elected  were  legal,  it"  would  not 
change  the  result  or  give  the  Dubois  faction 
a  majority  of  the  legally  elected  delegates. 
Inasmuch,  however,  as  the  court  is  called 
upon  to  determine  which  was  the  Democratic 
convention,  and  this  depends  upon  which  con- 
vention had  a  majority  of  the  legally  elected 
delegates,  we  have  not  evaded  the  responsl 
blllty  upon  the  grounds  above  suggested. 

As  to  Fremont  county : 

The  parties  stipulate  that  at  the  regular 
Democratic  county  convention,  held  In  Fre- 
mont county  In  the  summer  of  1906,  to  which 
delegates  were  regularly  elected  for  the  pur- 
pose of  electing  delegates  to  the  Democratic 
state  convention,  to  be  held  at  Coeur  d'Alene 
City,  Idaho,  on  August  6,  1906,  certain  differ- 
ences arose  among  the  delegates,  which  result- 
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ed  In  the  formation  of  two  factions  of  the 
Democratic  party  In  said  county,  designated  as 
Dubois  and  antl-Dubols,  both  of  which  were 
represented  In  said  state  convention  beld  Au- 
gust 6,  1906 ;  that  the  delegates  to  said  state 
convention,  representing  the  antl-Dubois  fac- 
tion (which  afterward  participated  in  the 
Wallace  convention  on  August  4,  1908,  pre- 
sided over  by  McClear),  were  elected  at  such 
county  convention,  and  the  delegates  repre- 
senting the  Dubois  faction  (which  afterward 
participated  in  the  convention  held  at  Wal- 
lace on  August  4,  1908,  presided  over  by  Mc- 
Klnley)  were  elected  at  a  mass  meeting  call- 
ed for  that  purpose;  that  the  delegates  so 
chosen  by  the  antl-Dubois  faction  were  de- 
nied seats  in  said  state  convention  on  August 
6,  1906,  and  the  delegates  so  elected  by  the 
Dubois  faction  were  admitted  to  seats  and 
participated  in  said  state  convention;  that 
after  such  state  convention  in  1906  a  Demo- 
cratic county  convention  was  regularly  call- 
ed, composed  of  delegates  elected  at  prima- 
ries according  to  law ;  that  such  convention 
was  in  sympathy  with  the  antl-Dubois  fac- 
tion, which  was  denied  seats  in  said  Demo- 
cratic state  convention;  that  said  county 
convention  convened  and  adopted  resolutions, 
elected  a  chairman  and  secretary  and  members 
of  the  county  central  committee  for  the  en- 
suing two  years,  and  thereafter  adjourned; 
that  after  such  adjournment  a  large  number 
of  the  delegates,  together  with  Republicans, 
met  in  a  mass  meeting  and  made  nominations 
for  county  offices;  that  two  delegations,  one 
representing  each  of  said  factions,  attended 
a  Democratic  state  convention  held  at  Twin 
Falls  in  June,  1908,  for  the  purpose  of  elect- 
ing delegates  to  the  Democratic  national  con- 
vention, and  that  at  such  Democratic  state 
convention  the  delegates  representing  the  Du- 
bois faction  were  seated,  and  the  delegates 
representing  the  antl-Dubols  faction  were  de- 
nied seats;  that  at  Twin  Falls  the  two  fac- 
tions of  the  Democratic  party  In  the  state  of 
Idaho  held  state  conventions,  both  of  which 
elected  delegates  to  the  Democratic  national 
convention  to  be  held  in  Denver  in  July, 
1908 ;  that  the  delegates  to  said  Democratic 
national  convention  elected  by  the  Dubois 
convention  were  given  seats  and  recognized 
as  the  legal  delegates  In  said  Democratic 
national  convention,  and  the  delegates  elect- 
ed by  the  antl-Dubols  convention  were  de- 
nied seats;  that  after  the  Twin  Falls  con- 
vention one  M.  J.  Walter,  who  was  a  dele- 
gate of  the  Dubois  faction  from  said  Fre- 
mont county  to  the  Twin  Falls  convention, 
who  had,  prior  to  said  time,  been  appointed 
by  the  chairman  of  the  Democratic  state  cen- 
tral committee  as  state  committeeman  for 
Fremont  county,  called  a  mass  meeting  for 
the  purpose  of  organizing  a  Democratic  par- 
ty to  said  Fremont  county ;  that  notices  were 
printed  and  sent  out,  and  about  30  persons 
attended  said  mass  meeting;  that  at  such 
mass  meeting  one  James  Oalbraith  was  ap- 
pointed chairman  of  the  Democratic  county  | 


committee  and  J.  G.  Gwinn,  secretary;  that 
such  persons  Issued  a  call  for  primaries  to 
be  held  in  Fremont  county  on  July  28,  1908, 
for  the  purpose  of  electing  delegates  to  the 
county  convention,  at  which  delegates  would 
be  selected  to  the  state  convention  to  be  con- 
vened at  Wallace  on  August  4,  1908;  that 
notices  calling  such  primaries  were  published 
and  posted  as  required  by  law;  that  such 
county  convention  elected  delegates  to  the 
state  convention  at  Wallace,  which  were  rec- 
ognized and  seated  In  the  Democratic  con- 
vention presided  over  by  McKinley;  that  a 
few  days  after  holding  the  Democratic  coun- 
ty convention  In  1906,  which  adjourned  with- 
out nominating  a  county  ticket,  petitions 
were  circulated  for  the  purpose  of  nominat- 
ing by  petition  a  county  ticket  known  as  the 
"American  Party  County  Ticket,"  which  was 
placed  on  the  official  ballot  and  voted  for  at 
the  general  election  held  in  1906.  The  stip- 
ulation then  contains  certain  resolutions  and 
a  list  of  candidates  upon  the  American  par- 
ty ticket,  which  to  the  court  are  of  no  con- 
sequence and  are  Immaterial,  so  far  as  this 
case  is  concerned.  The  stipulation  then  fur- 
ther admits  that  on  July  1,  1908,  the  Demo- 
cratic county  central  committee  elected  by 
the  Democratic  county  convention  held  In 
1906,  which  organized  by  electing  a  chairman 
and  secretary,  but  which  made  no  nomina- 
tions, met  and  authorized  Its  chairman  and 
secretary  to  Issue  a  call  for  primaries  to  a 
county  convention  for  the  purpose  of  electing 
delegates  to  the  state  convention  to  be  held 
at  Wallace  on  August  4,  1908;  that  such 
primaries  were  held  on  July  27,  1908,  In  ac- 
cordance with  the  primary  election  law  of 
this  state,  at  which  12  delegates  were  elected 
to  the  state  convention  to  be  held  at  Wallace 
on  August  4,  1908,  which  delegates  were  de- 
nied seats  in  the  Dubois  convention  presided 
over  by  McKinley,  and  were  admitted  to 
seats  In  the  antl-Dubols  convention  presided 
over  by  McClear,  both  held  at  Wallace  on 
August  4,  1908. 

Under  this  stipulation  It  appears  that  the 
Democratic  party  of  said  Fremont  county  met 
In  a  county  convention  in  1906,  and  organiz- 
ed by  the  election  of  a  chairman  and  secre- 
tary, and  thereafter  adjourned  without  nom- 
inating a  county  ticket  Because  this  con- 
vention was  not  in  harmony  with  the  plat- 
form as  adopted  by  the  state  convention,  and 
made  no  county  nominations,  Is  given  as  the 
reason  why  M.  J.  Walter  and  others  there- 
after attempted  to  organize  a  Democratic 
party  in  said  Fremont  county,  and  by  reason 
of  their  acts  it  Is  claimed  that  the  organiza- 
tion so  made  constitutes  the  legal  Democratic 
authority  in  said  county,  and  supersedes  and 
takes  the  place  of  the  Democratic  county 
central  committee  selected  at  the  county  con- 
vention in  1906.  There  Is  no  law  which  Im- 
poses any  duty  upon  a  county  convention  as 
to  nominating  candidates  for  county  offices, 
and  there  is  no  law  which  imposes  upon  a 
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county  convention  any  duty  as  to  adopting 
or  favoring  all  of  the  policies  adopted  by  the 
state  convention.  In  the  absence  of  any  stat- 
ute upon  this  subject,  the  county  convention 
held  in  1906,  being  the  Democratic  conven- 
tion legally  held,  had  authority  to  adjourn 
without  nominating  any  county  ticket,  and 
the  failure  to  nominate  a  county  ticket  or 
to  adopt  resolutions  supporting  the  platform 
of  the  state  convention,  or  the  fact  that  the 
county  convention  was  not  in  all  matters  in 
sympathy  with  the  policy  or  acts  of  the  state 
convention,  would  not  dissolve  the  Democrat- 
ic county  organization  or  terminate  Its  exis- 
tence. This  fact  alone  would  not  authorize 
persons  claiming  to  be  in  sympathy  with  the 
Democratic  state  platform  to  gather  them- 
selves together  and  organize  a  Democratic 
party  in  said  county,  and  thereby  succeed 
the  regular  organization  of  said  party.  The 
affairs  of  the  Democratic  party  In  the  inter- 
im between  one  convention  and  another 
were  In  the  hands  of  the  Democratic  county 
central  committee,  and  It  could  not  be  sup- 
planted by  another  Democratic  county  central 
committee  composed  of  persons  who  were  not 
in  sympathy  with  or  who  did  not  indorse 
the  acts  of  the  convention  appointing  such 
committee,  or  the  course  or  acts  of  such  com- 
mittee. The  Democratic  county  central  com- 
mittee selected  at  the  Democratic  county  con- 
vention In  1906  continued  to  be  the  Demo- 
cratic county  central  committee  until  it  ceased 
to  act,  its  authority  was  revoked,  or  It  was 
dissolved  by  some  superior  authority.  This 
does  not  appear  to  have  been  done.  This 
committee  met  on  July  1,  1908,  and  authoriz- 
ed the  holding  of  primaries  to  elect  delegates 
to  the  county  convention,  which,  in  turn, 
was  to  elect  delegates  to  the  state  conven- 
tion. These  delegates  selected  were  seated 
In  the  antl-DuboIs  convention  at  Wallace, 
presided  over  by  McClear,  and  were  denied 
seats  In  the  convention  presided  over  by  Mc- 
Klnley.  The  convention  which  elected  the 
delegates  to  the  Dubois  convention  was  com- 
posed of  delegates  elected  at  primaries  held 
on  Tuesday,  July  28,  1908.  These  primaries 
were  regularly  held  on  this  particular  day. 
There,  however,  could  be  but  one  legal  conven- 
tion for  the  same  purpose.  The  county  con- 
vention called  on  July  1,  1908,  was  called  by 
the  regular  Democratic  county  central  com- 
mittee of  said  county,  and  was  held  In  accord- 
ance with  law,  and  as  only  one  legal  conven- 
tion could  be  held  in  said  county  for  the  same 
purpose  it  follows  that  the  convention  held  in 
said  county,  composed  of  delegates  elected  at 
primaries  held  on  July  28th,  was  not  a  legal 
convention.  There  Is  another  reason  why  the 
delegates  elected  by  the  latter  convention  were 
not  legal  delegates,  and  that  arises  out  of  the 
fact  that  the  primaries  at  which  the  dele- 
gates to  such  convention  were  elected  were 
held  upon  a  day  not  fixed  by  law,  to  wit, 
Tuesday,  July  28,  1908,  and  the  rule  an- 
nounced as  to  the  Bonner  county  delegates 
applies,  and  such  delegates  for  that  reason 


were  not  legal  delegates,  and  were  not  en- 
titled to  seats  In  said  convention.  The  dele- 
gates elected  at  the  county  convention,  and 
recognized  and  seated  by  the  antl-Dubois 
faction  presided  over  by  McClear,  were  the 
legal  delegates  from  said  county,  and  neither 
the  said  committee,  the  Democratic  national 
convention,  nor  the  state  convention  had  any 
authority  in  law  to  seat  or  make  valid  dele- 
gates elected  by  the  Dubois  faction  contrary 
to  law.  • 

As  to  Bingham  county: 

The  facts  as  to  Bingham  county  are  pre- 
sented in  the  record,  partly  by  stipulation  and 
partly  by  evidence.  It  is  stipulated  that  In 
1906  primaries  were  regularly  called,  accord- 
ing to  law,  to  select  delegates  to  a  Democrat- 
ic county  nominating  convention;  that  this 
convention  was  regularly  held  on  October  1, 
1906,  and  was  controlled  by  a  majority  who 
were  not  In  harmony  with  the  state  platform 
adopted  that  year;  that  7  of  the  delegates 
composing  said  convention,  who  were  in  har- 
mony with  the  Democratic  state  platform, 
withdrew  from  said  county  convention  and 
on  the  same  day  associated  themselves  with 
others  In  a  public  meeting  and  organized  an 
American  party,  and  thereafter  nominated 
a  county  ticket,  which  was  placed  upon  the 
official  ballot  to  be  voted  for  at  the  general 
election  that  year  under  the  name  of  the 
"American  Party  Ticket";  that  after  with- 
drawal of  said  7  delegates  from  said  county 
convention  said  convention  proceeded  regular- 
ly with  its  business,  nominated  a  county  tick- 
et, and  elected  a  county  central  committee  to 
serve  for  the  ensuing  two  years,  from  16  pre- 
cincts In  said  county,  out  of  a  total  of  SO  pre- 
cincts; that  thereafter  said  county  central 
committee  organized  and  elected  one  W.  A. 
Beakley  as  chairman,  and  J.  T.  Carruth  as 
secretary;  that  on  the  24th  day  of  April. 
1908,  a  call  purporting  to  be  the  call  of  said 
county  central  committee  was  issued,  signed 
by  W.  A.  Beakley  as  chairman  and  George 
Chapin  a6  secretary  pro  tern,  for  primaries 
to  be  held  In  said  Bingham  county,  on  the 
18th  day  of  May,  for  the  purpose  of  electing 
delegates  to  a  county  convention  to  elect  dele- 
gates to  the  state  convention  to  be  held  at 
Twin  Falls,  for  the  purpose  of  electing  dele- 
gates to  the  national  convention  and  to  the 
state  convention  at  Wallace  for  the  purpose  of 
nominating  candidates  for  state  offices ;  that 
notices  of  such  primaries  were  duly  posted 
and  published  as  provided  by  law,  and  pri- 
maries held  and  delegates  elected  to  said  coun- 
ty convention  from  the  different  precincts;  that 
said  convention  met  and  consisted  of  65  per- 
sons, the  total  number  entitled  to  representa- 
tion having  been  fixed  at  76;  that  at  said 
convention  14  delegates  were  elected  to  the 
Democratic  state  convention  to  be  held  at 
Twin  Falls  on  June  4th,  and  were  given  seats 
In  said  convention  and  participated  In  the 
Dubois  convention  presided  over  by  McKln- 
ley;  that  on  the  same  day  that  the  county 
convention  was  held,  to  wit,  May  22,  1908, 
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there  was  also  held  In  Blackfoot  a  mass  con- 
vention attended  by  20  delegates  representing 
the  antl-DuboIs  faction;  that  the  delegates 
attending  such  mass  convention  were  elected 
at  caucuses  held  in  the  various  precincts  of 
said  county  pursuant  to  a  call  purporting  to 
be  issued  and  signed  by  EL  G.  O.  Rich  as 
chairman  and  EL  L.  Hansen  as  secretary  pro 
tern.,  under  the  direction  of  10  members  of 
the  said  county  committee;  that  this  mass 
convention  selected  14  delegates  to  attend  the 
Democratic  state  convention  to  be  held  at 
Twin  Falls  on  June  4,  1908;  that  no  prima- 
ries were  called,  but  notice  of  the  caucuses 
was  published;  that  both  sets  of  delegates 
elected  to  the  Twin  Falls  convention  attend- 
ed, and  the  delegates  elected  by  the  county 
convention  held  at  Idaho  Falls  on  May  22, 
1008,  were  given  seats  and  participated  in  the 
proceedings  of  the  Dubois  Democratic  conven- 
tion, presided  over  by  McKlnley,  and  the  del- 
egates elected  by  the  mass  convention  were 
given  seats  in  the  antl-Dubois  convention, 
presided  over  by  Judge  Perky,  and  were  de- 
nied seats  In  the  other  convention ;  that  the 
national  Democratic  convention  held  at  Den- 
ver In  July,  1008,  after  a  hearing,  admitted 
and  recognized  the  delegates  from  the  Dubois 
state  convention  at  Twin  Falls,  presided  over 
by  McKlnley;  that  the  Democratic  conven- 
tion held  at  Idaho  Falls  on  May  22, 1908,  also 
elected  14  delegates  to  attend  the  Democratic 
state  convention  to  be  held  at  Wallace  on 
August  4th,  and  were  given  seats  and  admit- 
ted into  the  Dubois  convention  presided  over 
by  McKlnley ;  that  in  June  a  call,  purporting 
to  be  the  call  of  the  county  central  commit- 
tee, was  issued  and  signed  by  H.  C.  C.  Rich 
as  chairman  and  J.  T.  Carruth  as  secretary 
for  primaries  to  be  held  in  said  Bingham 
county  on  the  20th  of  July,  for  the  purpose  of 
electing  delegates  to  the  county  convention  to 
be  held  in  said  county  on  July  27th  to  elect 
delegates  to  the  state  convention  to  be  held 
at  Wallace;  that  notices  were  given  as  re- 
quired by  law,  and  said  primaries  held  in 
accordance  with  law ;  that  the  delegates  elect- 
ed at  such  primaries  held  a  convention  com- 
posed of  9  delegates,  and  elected  14  dele- 
gates to  attend  the  Wallace  convention ;  that 
such  county  convention  represented  the  fac- 
tion of  the  Democratic  party  whose  conven- 
tion at  Twin  Falls  was  presided  over  by 
Judge  K.  L  Perky,  and  also  the  faction  of  the 
Democratic  party  whose  convention  at  Wal- 
lace, was  presided  over  by  McClear;  and 
that  such  delegates  were  denied  seats  in  the 
Dubois  convention  at  Wallace  presided  over 
by  McKlnley,  but  did  participate  in  the  anti- 
Dubols  convention  presided  over  by  McClear. 

The  point  upon  which  counsel  were  unable 
to  stipulate  and  upon  which  evidence  was  In- 
troduced relates  solely  to  the  question  as  to 
whether  or  not  the  call  made  on  the  24th  day 
of  April,  1908,  signed  by  W.  A.  Beakley  as 
chairman  and  George  Chapin  as  secretary 
pro  tern.,  for  primaries  to  be  held  on  the  18th 


day  of  May,  1908,  was  the  call  of  the  Demo- 
cratic county  central  committee.  The  evi- 
dence upon  this  point  is  conflicting,  but  it 
must  be  conceded  that  upon  said  date  W.  A. 
Beakley  was  chairman  of  the  Democratic 
county  central  committee,  and  It  is  admitted 
that  the  notices  he  issued  for  primaries  were 
In  accordance  with  the  laws  of  this  state, 
and  that  primaries  were  held  at  which  dele- 
gates were  elected  to  the  county  convention, 
and  that  the  county  convention  met,  and  no 
one  made  objection  to  the  legality  of  the  con- 
vention, or  to  any  of  the  delegates  attending 
such  convention.  No  complaint  is  shown  that 
any  member  of  the  Democratic  party  was 
misled  or  denied  any  right  to  participate  at 
such  primaries,  or  that  any  person  Intending 
to  affiliate  with  such  party  was  denied  that 
right.  It  appearing  that  the  call  was  made 
by  one  who  was  the  chairman  at  the  date 
the  call  was  made,  and  that  the  call  was  In 
accordance  with  law,  and  that  the  members 
of  the  party  intended  to  be  affected  by  such 
call  participated  in  such  primaries,  and  that 
no  one  was  denied  any  right  by  reason  of  such 
call,  the  court  will  presume  that  the  chairman 
had  such  authority,  and  that  the  call  was 
authorized,  especially  In  view  of  the  conflict 
In  the  evidence  as  to  such  authority.  Follow- 
ing the  rule  announced  as  to  Fremont  county, 
the  delegates  selected  at  the  county  conven- 
tion held  at  Idaho  Falls  on  May  22, 1908,  and 
who  participated  in  the  Dubois  convention  at 
Wallace,  presided  over  by  McKlnley,  were  the 
legal  delegates  and  had  the  right  to  be  recog- 
nized as  such  from  said  county  of  Bingham. 

As  to  Bear  Lake  county: 

It  is  stipulated  that  at  the  time  of  the 
Democratic  state  convention  held  at  Oceur 
d'Alene  City  in  1906  there  arose  In  said  coun- 
ty two  factions;  that  a  Democratic  county 
convention  for  said  county  was  duly  and  reg- 
ularly held  after  primaries  were  held  In  ac- 
cordance with  the  laws  of  this  state;  that 
such  convention  elected  a  county  central 
committee,  after  which  it  adjourned  sine  die, 
without  placing  in  nomination  any  Demo- 
cratic county  ticket;  that  after  the  adjourn- 
ment of  said  convention  an  Independent  ticket 
was  nominated  by  petition  in  said  county,  and 
that  a  large  majority  of  the  persons  who 
signed  the  petition  represented  that  faction 
of  the  Democratic  party  which  was  refused 
seats  In  the  Dubois  Twin  Falls  convention, 
presided  over  by  McKlnley,  and  the  Dubois 
Wallace  convention  presided  over  by  McKln- 
ley; that  the  delegates  to  the  anti-Dubols 
Twin  Falls  convention  elected  in  1908  were 
elected  at  a  mass  meeting,  and  that  the  del- 
egates of  the  Dubois  faction  of  the  Demo- 
cratic party  of  said  county  who  were  seated 
in  the  Dubois  conventions  at  Twin  Falls  and 
at  Wallace  were  appointed  as  such  delegates 
by  one  Joseph  McCart,  state  central  commit- 
teeman for  said  county,  who  had  been  ap- 
pointed by  H.  W.  Lockhart,  chairman  of  the 
said  state  central  committee,  which  said  ap- 
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polntment  was  ratified  by  the  state  central 
committee  on  the  27th  day  of  February,  1908 ; 
that  at  the  Twin  Falls  convention  there 
were  two  factions  of  the  Democratic  party 
which  held  conventions,  both  of  which  elected 
delegates  to  the  Democratic  national  conven- 
tion to  be  held  In  Denver,  and  that  the  dele- 
gates elected  by  the  Dubois  faction,  presided 
over  by  McKinley,  were  given  seats,  and  the 
delegates  elected  by  the  antl-Dubois  faction 
were  denied  seats,  after  both  factions  had 
been  heard  by  the  committee  on  credentials ; 
that  after  the  Twin  Falls  convention  a  Demo- 
cratic county  convention  was  regularly  had 
and  held  in  said  Bear  Lake  county,  after  pri- 
maries had  been  held  in  accordance  with  the 
laws  of  this  state,  pursuant  to  a  call  of  the 
Democratic  county  central  committee  elected 
by  the  Democratic  county  convention  held  In 
1906,  and  that  delegates  were  elected  to  rep-, 
resent  said  Bear  Lake  county  in  the  Wallace 
convention,  which  delegates  were  denied  seats 
by.  the  Dubois  faction  presided  over  by  Mc- 
Kinley, but  participated  in  the  antl-Dubois 
convention  presided  over  by  McClear;  that 
the  delegates  so  participating  in  the  anti-Du- 
bols  convention  represented  that  faction  of 
the  Democratic  party  In  Bear  Lake  county 
which  refused  to  lend  its  aid  or  assistance 
to  the  Democratic  state  campaign  in  1906, 
because  of  differences  upon  the  Mormon 
question. 

From  this  stipulation  it  appears  that  there 
was  a  regular  Democratic  organization  in  the 
county  of  Bear  Lake  in  1906,  that  a  county 
convention  was  held,  and  that  a  central  com- 
mittee was  elected;  and  It  further  appears 
that  this  central  committee  regularly  issued 
a  call  for  primaries,  and  that  such  primaries 
were  regularly  and  legally  held  in  said  coun- 
ty for  the  purpose  of  electing  delegates  to  a 
county  convention  to  elect  delegates  to  the 
state  convention  to  be  held  at  Wallace,  Au- 
gust 4,  1908,  and  that  such  delegates  so  elect- 
ed were  denied  seats  In  the  Dubois  conven- 
tion presided  over  by  McKinley,  but  were  ad- 
mitted and  participated  in  the  antl-Dubois 
convention  presided  over  by  McClear.  For 
the  reasons  heretofore  given,  it  appears  that 
the  delegates  elected  at  the  county  conven- 
tion in  1908,  composed  of  delegates  elected  at 
primaries  in  accordance  with  law,  constitut- 
ed the  regular  Democratic  convention  called 
by  the  regular  Democratic  organization  in 
said  county,  and  that  the  delegates  so  elected 
were  the  only  legal  delegates  elected  from 
said  county  to  said  state  convention.  There 
was  no  authority  of  law  which  authorized  the 
state  central  committeeman  from  said  county 
to  appoint  delegates  to  the  state  convention. 

As  to  Oneida  county: 

It  is  stipulated  that  after  the  adjournment 
of  the  Democratic  state  convention  held  at 
Cceur  d'Alene  In  1906  a  county  convention 
was  duly  and  regularly  had  and  held  in  said 
county,  after  a  primary  election  regularly 
called  and  held  according  to  law.  and  that 


said  county  convention  met  and  after  the 
election  of  a  county  central  committee  to 
serve  for  the  ensuing  two  years  and  the  adop- 
tion of  certain  resolutions,  said  county  con- 
vention adjourned  without  nominating  a 
Democratic  county  ticket;  that  thereafter 
a  convention  was  held  In  said  county,  com- 
posed of  persons  some  of  whom  were  Demo- 
crats who  had  previously  participated  in  the 
Democratic  county  convention,  and  some 
were  Republicans,  and  nominated  an  Inde- 
pendent county  ticket  for  said  county,  which 
was  placed  on  the  official  ballot  and  voted  for 
at  the  general  election  held  that  year;  that 
by  reason  of  the  action  of  said  convention  in 
1906  there  arose  two  factions  of  the  Demo- 
cratic party  in  said  county;  that  in  the 
month  of  May,  1908,  a  mass  meeting  was 
called  which  elected  four  delegates  to  attend 
the  Twin  Falls  convention,  which  delegates 
represented  the  faction  which  held  the  county 
convention  in  1906,  which  delegates  were  de- 
nied seats  in  the  Dubois  convention  presided 
over  by  McKinley,  but  were  admitted  to  seats 
and  participated  in  the  convention  presided 
over  by  Judge  K.  L  Perky;  that  at  a  mass 
meeting  held  in  May,  1908,  and  called  for 
that  purpose,  four  delegates  were  elected  to 
attend  the  Wallace  convention,  representing 
that  faction  of  the  Democratic  party  in  said 
county  which  was  in  harmony  with  the 
Democratic  platform  adopted  by  the  Demo- 
cratic state  convention  in  1906,  and  which 
faction  was  given  seats  in  the  Dubois  con- 
ventions at  Twin  Falls  and  Wallace.  The 
stipulation  then  further  provides  that  the 
delegates  elected  by  the  Dubois  convention 
at  Twin  Falls  were  recognized  by  the  nation- 
al convention,  etc.  It  is  further  stipulated 
that  after  the  Twin  Falls  convention  a  call 
was  duly  and  regularly  issued  for  primaries 
and  a  county  convention  to  elect  four  dele- 
gates to  the  Wallace  convention;  that  said 
call  was  issued  by  the  Democratic  county 
committee  which  had  been  elected  at  the 
county  convention  held  in  said  county  in 
1906,  and  in  pursuance  of  said  call  primaries 
were  held  according  to  law,  and  a  convention 
regularly  held  which  elected  four  delegates 
to  the  Democratic  state  convention  to  be  held 
at  Wallace ;  that  the  four  delegates  so  select- 
ed represented  the  faction  in  said  county 
which  was  not  in  harmony  with  the  platform 
of  the  Democratic  state  convention  of  1906, 
and  were  denied  seats  in  the  Dubois  Wallace 
convention  presided  over  by  McKinley,  and 
were  given  seats  and  participated  in  the  anti- 
Dubols  convention  presided  over  by  McClear. 

From  this  stipulation  it  appears  that  the 
delegates  participating  In  the  antl-Dubois 
convention  held  at  Wallace  were  the  only 
delegates  elected  from  said  county  as  provid- 
ed by  law,  and  it  further  appears  that  such 
delegates  were  elected  at  a  county  conven- 
tion called  by  the  then  Democratic  county 
central  committee  and  composed  of  delegates 
elected  at  primaries  held  according  to  the 
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laws  of  this  state.  In  this  connection  It 
may  be  stated  that  It  Is  unnecessary,  and  It 
would  be  going  beyond  the  issues  as  present- 
ed, for  this  court  to  determine  which  faction 
of  the  Democratic  party  In  each  of  these 
counties  has  the  control  of  the  Democratic 
organization  at  the  present  time.  For  the 
purposes  of  this  case,  It  is  only  necessary  to 
inquire  whether  or  not  the  Democratic  au- 
thority, as  it  existed  at  the  time  the  respec- 
tive delegations  were  selected,  called  the  pri- 
maries which  resulted  In  electing  the  dele- 
gates according  to  law,  and  not  what  faction 
controls  the  party  at  the  present  time.  What 
may  have  happened  since  is  a  matter  of  no 
consequence,  and  in  no  way  affects  the  result 
to  be  reached  In  this  case. 
As  to  Ada  county: 

It  is  stipulated  that  a  Democratic  county 
convention  was  regularly  had  and  held  in 
said  county  in  1909,  after  primaries  had  been 
held  in  accordance  with  law,  at  which  dele- 
gates were  elected  thereto,  and  after  elec- 
tion of  a  Democratic  county  central  commit- 
tee, to  servo  for  <the  ensuing  two  years,  by 
said  convention,  the  same  adjourned  without 
nominating  a  Democratic  county  ticket,  and 
that  said  Democratic  convention  was  control- 
led by  the  Dubois  faction  of  the  Democratic 
party,  as  represented  by  the  conventions  at 
Twin  Palls  and  Wallace,  held  in  1008,  and 
presided  over  by  McKlnley;  that  after  the 
adjournment  of  said  county  convention  an 
independent  county  ticket  was  nominated 
by  petition;  that  said  petition  was  signed  by 
a  number  of  delegates  who  participated  In 
said  county  convention,  representing  the  fac- 
tion of  the  party  In  control  of  said  conven- 
tion, as  also  by  certain  Republicans,  and  that 
such  independent  ticket  was  placed  upon  the 
official  ballot  and  voted  for  at  the  general 
election  in  1906;  that  in  1908,  and  prior  to 
the  Democratic  convention  held  at  Twin 
Falls,  a  Democratic  county  convention  was 
regularly  had  and  held,  to  which  delegates 
had  been  elected  at  primaries  held  in  accord- 
ance with  law  and  pursuant  to  the  call  of 
the  Democratic  county  central  committee 
elected  at  said  Democratic  county  convention 
In  1906;  that  such  county  convention  held 
In  1908  elected  81  delegates  to  represent  said 
Ada  county  in  the  Twin  Falls  and  Wallace 
conventions;  that  thereafter  in  July  one  J. 
if.  Woodburn,  chairman  of  the  Democratic 
county  central  committee  elected  in  1906,  at 
the  request  in  writing  of  about  2A  Democrats, 
appointed  a  delegation  of  31  persons  to  rep- 
resent said  county  at  said  Wallace  conven- 
tion, and  that  he  took  such  action  without 
authority  of  the  county  central  committee; 
that  of  said  delegates  elected  by  said  county 
convention  8  were  elected  to*  attend  the  Wal- 
lace convention  who  were  not  elected  as  dele- 
gates to  the  Twin  Falls  convention;  that  nei- 
ther of  the  delegations  to  said  Wallace  con- 
vention from  said  Ada  county  were  permitted 
to  participate  in  the  preliminary  organiza- 
tion of  the  convention  presided  over  by  Mc- 


Klnley, nor  did  said  county  have  any.  repre- 
sentation whatever  on  any  of  the  committees 
appointed  by  said  Dubois  convention  presided 
over  by  McKlnley;  that  the  delegation  from 
said  county  elected  by  said  county  convention 
participated  in  the  an ti -Dubois  convention  at 
Wallace  presided  over  by  McOlear;  that  the 
delegation  elected  at  said  county  convention 
held  In  Ada  county  to  the  Twin  Falls  con- 
vention participated  In  the  antl-Dubois  con- 
vention at  Twin  Falls,  presided  over  by 
Judge  Perky;  and  that  the  Democratic  na- 
tional convention  at  Denver  refused  to  seat 
or  recognize  the  delegates  elected  at  the 
Twin  Falls  convention  presided  over  by  said 
Judge  Perky. 

From  this  stipulation  It  clearly  appears 
that  there  was  but  one  set  of  delegates  elect- 
ed from  Ada  county  to  the  Democratic  state 
convention  to  be  held  at  Wallace  on  August 
4,  1908,  which  were  elected  according  to  law, 
and  that  was  the  delegates  elected  by  the 
county  convention  after  primaries  held  ac- 
cording to  law.  These  were  the  legal  dele- 
gates from  said  county,  and  had  a  legal 
right  to  participate  In  the  temporary  organi- 
zation of  said  convention.  The  delegates  se- 
lected by  J.  M.  Woodburn  were  selected  with- 
out authority  of  law,  and  were  not  legal  del- 
egates, and  had  no  right  to  sit  or  participate 
In  either  the  temporary  or  permanent  or- 
ganization of  said  convention,  and,  as  shown 
by  the  stipulation  of  facts,  were  not  per- 
mitted to  so  participate  or  sit 

It  is  further  stipulated  that  the  state  cen- 
tral committee  placed  upon  the  temporary 
roll,  as  delegates  entitled  to  participate  In 
the  temporary  organization  of  the  convention, 
the  admitted  legally  elected  delegates  from 
the  counties  of  Bannock,  Blaine,  Boise,  Can- 
yon, Cassia,  Custer,  Elmore,  Idaho,  Kootenai, 
Latah,  Lemhi,  Lincoln,  Nez  Perce,  Owyhee, 
Shoshone,  Twin  Falls,  and  Washington,  and 
In  addition  the  delegates  elected  by  the  coun- 
ty convention  of  Bonner  county  and  the  dele- 
gates representing  the  Dubois  faction  from 
the  counties  of  Fremont,  Bingham,  Bear 
Lake,  and  Oneida.  These  delegates  were  per- 
mitted to  participate  In  the  temporary  or- 
ganization of  the  Dubois  convention  presided 
over  by  McKlnley,  and  upon  the  report  of 
the  committee  on  credentials  having  been 
made  to  said  convention  in  favor  of  seating 
said  delegates,  and  also  the  Ada  county  del- 
egates, the  same  delegates  were  permitted  to 
vote  upon  said  report,  and  the  delegation 
from  Ada  county  and  the  delegations  chosen 
by  the  antl-Dubois  faction  in  the  counties  of 
Fremont,  Bear  Lake,  and  Oneida  counties, 
were  not  permitted  to  vote  upon  said  motion. 
By  such  action  of  the  convention  it  will  be 
seen  that  the  legal  delegates  from  the  coun- 
ties of  Ada,  Fremont,  Bear  Lake,  and  Oneida 
were  denied  the  right  to  vote  upon  the  re- 
port of  the  committee  on  credentials,  while 
the  illegally  elected  delegates  from  the  coun- 
ties of  Fremont,  Bear  Lake,  and  Oneida  were 
allowed  and  permitted  to  vote  upon  said  mo- 
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tlon,  and  in  favor  of  seating  such  delegations. 
It  Is  further  stipulated  that  after  the  adop- 
tion of  the  majority  report  of  the  committee 
on  credentials,  and  prior  to  the  adoption  of 
the  report  of  the  committee  on  permanent  or- 
ganization and  order  of  business,  the  follow- 
ing delegates  withdrew  from  the  Dubois  con- 
vention presided  over  by  McKlnley,  to  wit: 
Blaine,  11;  Boise,  10;  Canyon,  28;  Cassia,  8; 
Elmore,  8;  Kootenai,  IS;  Lincoln,  3%;  Nez 
Perce,  21;  Owyhee,  7— total,  106%. 

It  thus  appears  that  the  Dubois  conven- 
tion, presided  over  by  McKlnley,  after  the 
withdrawal  of  the  delegates  above  named, 
was  composed  of  the  following  legally  elect- 
ed delegates ;  Bannock,  14 ;  Bingham,  14 ;  Cus- 
ter, 7;  Idaho,  18;  Latah,  18;  Lemhi,  8;  Lin- 
coln, 4% ;  Shoshone,  22 ;  Twin  Falls,  9 ;  Wash- 
ington, 19— total,  128%.  The  108%  delegates 
admitted  to  be  legally  elected,  withdrawing 
from  the  Dubois  convention  presided  over  by 
McKlnley,  united  with  the  81  legally  elected 
delegates  from  Ada  county,  the  12  legal  dele- 
gates from  Fremont  county,  the  2  legal  del- 
egates from  Bear  Lake  county,  and  the  4 
legal  delegates  from  Oneida  county,  making 
a  total  of  155%  legal  delegates,  organized  the 
convention  presided  over  by  McClear  as 
chairman.  We  thus  see  that  after  the  with- 
drawal of  the  delegates  the  Dubois  conven- 
tion was  composed  of  128%  legal  delegates, 
and  the  anti-Dubols  convention  was  compos- 
ed of  155%  legal  delegates. 

It  Is  argued  by  counsel  for  .petitioner  that 
by  withdrawing  from  the  Dubois  convention 
the  delegates  waived  their  right  to  partici- 
pate in  the  same,  and  that  their  action  could 
not  affect  the  identity  of  such  convention  or 
deprive  it  of  the  right  or  power  to  proceed 
with  the  business  before  it,  even  though  the 
delegates  withdrawing  constituted  a  major- 
ity of  the  delegates  of  said  convention,  and 
to  support  which  our  attention  Is  directed  to 
the  cases  of  State  v.  Lavlk,  9  N.  D.  461,  83 
N.  W.  914,  Hutchinson  v.  Brown,  122  Cal. 
189,  54  Pac.  738,  42  L.  R.  A.  232,  State  v. 
Porter,  11  N.  D.  309,  91  N.  W.  950,  and 
State  v.  Election  Com'rs,  167  Ind.  276,  78 
N.  E.  1016.  These  authorities  support  the 
rule  that,  of  assemblages  regularly  called, 
those  who  actually  assemble  constitute  a 
quorum,  and  a  majority  of  those  voting  is 
competent  to  transact  business.  Those  who 
do  not  attend  are  presumed  to  assent  to  the 
action  of  the  majority  who  do  attend  and 
vote,  and  that  by  withdrawing  from  such 
convention  those  so  withdrawing  merely 
waive  their  right  to  participate  In  the  con- 
vention, and  that  their  action  in  so  doing 
does  not  affect  the  identity  of  the  convention, 
or  deprive  those  who  were  present  of  the 
right  to  proceed  with  the  business  of  the 
convention.  This  principle  Is  correct  as  ap- 
plied to  conventions  or  meetings  of  which  the 
representatives  therein  are  not  required  to  be 
elected  in  accordance  with  a  particular  law 
of  the  state;  but,  where  the  statute  pre- 
scribes the  method  of  electing  delegates  to 


participate  In  a  convention,  only  those  so 
elected  are  entitled  to  sit  or  participate,  and 
the  convention  cannot  convert  a  legal  minor- 
ity Into  a  legal  majority  by  permitting  il- 
legal delegates  to  vote  with  said  legal  minor- 
ity. 

The  Dubois  convention  could  not  convert  a 
minority  of  the  legal  delegates  Into  a  ma- 
jority, by  permitting  the  Illegal  delegates 
from  the  counties  of  Fremont,  Bear  Lake, 
and  Oneida  to  vote  with  said  legal  minority ; 
neither  could  such  legal  minority,  acting  with 
Illegal  delegates,  constitute  the  legal  minor- 
ity the  convention,  or  preserve  the  identity 
of  the  convention,  or  take  away  the  power  or 
authority  of  the  majority  of  the  legal  dele- 
gates entitled  to  sit  In  said  convention.  The 
convention  was  composed  of  a  certain  num- 
ber of  legal  delegates,  and-  it  was  the  legal 
delegates  who  had  the  power  and  authority 
to  control  such  convention  and  determine  its 
procedure,  policies,  and  acts,  and  If  a  minor- 
ity of  the  legal  delegates  could  associate  with 
such  legal  delegates  a  sufficient  number  of 
illegal  delegates  to  make  a  majority  over  the 
legal  delegates  then  the  purposes  and  ob- 
jects of  the  primary  election  law  of  this 
state  would  be  defeated.  If  this  could  be 
done,  then  illegal  delegates  would  be  exer- 
cising the  same  power  in  convention  as  legal 
delegates,  and  the  convention  would  be 
recognizing,  as  legal  delegates,  delegates  not 
elected  according  to  the  laws  of  this  state. 
Evidence  has  been  introduced  as  to  the  rea- 
son for  the  withdrawal  of  legal  delegates 
from  the  Dubois  convention  presided  over  by 
McKlnley,  and  from  this  evidence  it  clearly 
appears  that  neither  the  state  central  com- 
mittee nor  the  convention,  as  composed  of 
the  delegates  placed  upon  the  roll  by  said 
state  central  committee,  would  recognize  or 
permit  legally  elected  delegates  to  such  con- 
vention to  participate  therein.  Inasmuch  as 
the  law  fixes  the  method  by  which  delegates 
shall  be  elected  to  a  state  convention,  we 
must  conclude  that  the  lawmakers  intended 
to  make  such  legally  elected  delegates  con- 
stitute the  convention,  and  if  the  legally 
elected  delegates  do  constitute  the  conven- 
tion then  we  see  no  reason  why  a  majority 
of  such  legally  elected  delegates  should  not 
have  the  right  and  power  to  control  such 
convention,  and  its  entire  proceedings.  If,  in 
order  to  exercise  this  legal  right,  It  becomes 
necessary  for  such  legal  majority  of  dele- 
gates to  assemble  as  such  organization,  ei- 
ther in  a  hall  where  Illegal  delegates  are 
participating  with  a  legal  minority,  or  to  go 
hence  and  gather  together  in  some  other  hall, 
they  would  have  a  right  to  do  so.  The  ma- 
jority of  a  convention  would  seem  to  have 
a  right  to  dissolve  or  terminate  the  conven- 
tion at  will,  to  displace  and  remove  the  of- 
ficers of  such  convention,  and  to  elect  the 
officers  to  preside  over  the  deliberations  of 
such  convention.  They  have  power,  in  the 
absence  of  a  statute,  to  adopt  their  own 
rules  and  regulations,  and  the  courts  will 
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recognize  and  affirm  the  legal  actions  of  a 
legally  constituted  convention,  composed  of 
delegates  elected  according  to  law. 

Taking  this  view  of  the  matter  makes  it 
unnecessary  to  enter  Into  a  full  discussion  of 
the  details  and  incidents  of  the  state  central 
committee  and  the  Dubois  convention  up  un- 
til the  time  the  majority  of  the  legal  dele- 
gates attending  such  convention  were  in  a 
position  to  control  the  acts  of  such  conven- 
tion. Whether  or  not  protests  and  contests 
were  filed  before  the  state  central  committee 
or  presented  to  the  convention  in  such  form  as 
the  central  committee  and  convention  would 
entertain  becomes  of  no  consequence,  in  view 
of  the  fact  that  the  central  committee  or  the 
convention  had  no  power  or  authority  to 
deny  the  right  to  participate  In  the  delibera- 
tions thereof  of  delegates  attending  said  con- 
vention elected  according  to  the  laws  of  this 
state.  It  is  shown  by  the  record  in  this  case 
that  legal  delegates  were  in  attendance  at 
said  convention  from  Ada,  Fremont,  Bear 
Lake,  and  Oneida  counties,  attempting  to  be 
recognized  as  such  by  the  Dubois  convention, 
and  when  they  were  unable  to  be  recognized 
as  such  tbey  were  permitted  to  and  did  par- 
ticipate in  the  convention  presided  over  by 
McClear,  composed  of  delegates  elected  to 
said  convention  according  to  law.  There  is 
nothing  In  the  authorities  to  which  counsel 
has  directed  our  attention  to  the  contrary. 
Those  were  cases  under  the  common-law  rule 
as  to  assemblages  generally,  where  no  par- 
ticular or  legal  qualifications  of  the  members 
were  fixed  by  law. 

It  follows  that  as  the  anti-Dubois  conven- 
tion, presided  over  by  McClear,  was  composed 
of  a  majority  of  the  legal  delegates  elected 
to  the  Democratic  state  convention  held  at 
Wallace,  Idaho,  on  August  4,  1908,  it  there- 
fore was  the  Democratic  state  convention, 
and  a  ticket  nominated  by  such  convention 
and  certified  to  as  required  by  law  should  and 
will  be  recognized  as  the  state  Democratic 
ticket,  entitled  to  be  filed  and  certified  to  the. 
various  county  auditors  to  be  printed  on  the 
official  ballot  at  the  general  election  to  be 
held  on  the  3d  day  of  November,  1908. 

Judgment  Is  ordered  entered  for  defend- 
ant, the  prayer  of  the  petitioner  is  denied, 
and  the  cause  dismissed.  Costs  awarded  to 
the  defendant. 

AILSHIE,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


STATE  v.  SQUIRES. 

(Supreme  Court  of  Idaho.   Sept.  29,  1908.) 

1.  Criminal  Law— Appeal— Notice. 

Under  the  provisions  of  section  8045,  Rev. 
St.  1887,  a  criminal  case  is  appealed  by  filing 
with  the  derk  of  the  court  in  which  the  judg- 
ment or  order  appealed  from  is  entered  or  filed 
a  notice  stating  the  appeal  from  the  same  and 
•erring  a  copy  thereof  upon  the  attorney  of  the 
adverse  party. 


0 

2.  Baio— i Attorney  roa  Bran. 

When  an  appeal  is  perfected  under  the  pro- 
visions of  the  statute,  the  Attorney  General 
becomes  the  attorney  for  the  state,  the  adverse 
party,  and  is  the  counsel  who  has  authority  to 
act  for  and  on  behalf  of  the  state  on  such  ap- 
peal. 

3.  Same— Transmission  or  Rkcobd. 

Upon  an  appeal  being  taken  in  a  criminal 
case,  the  clerk  of  the  court  from  which  such 
appeal  is  taken  is  required  by  section  8051,  Rev. 
St.  1887,  to  transmit  the  record  to  this  court 
and  to  certify  to  the  same. 

4.  Same— Etcobd — Completeness  —  Stipula- 
tion. 

The  provisions  of  section  8051  may  be 
waived  by  a  proper  stipulation,  entered  into  by 
the  respective  counsel,  as  to  the  correctness  and 
completeness  of  the  record. 

5.  Same— Certification  op  Tbanscbipt— Ne- 
cessity. 

Where  a  transcript  on  appeal  in  a  crim- 
inal case  is  not  certified  as  required  by  law, 
and  such  certificate  is  not  waived,  the  same 
will  be  stricken  from  the  files  for  want  of  prop- 
er certification. 

6.  Sams— Service  op  Tbanscbipt. 

Under  the  rules  of  this  court  the  tran- 
script on  appeal  must  be  served  upon  the  At- 
torney General  as  the  attorney  for  the  adverse 
party,  and  the  failure  to  make  such  service 
authorizes  this  court  on  proper  motion  to  strike 
from  the  files  a  transcript  filed  in  a  case,  but 
not  served. 

7.  Same— Dismissal. 

Where  a  transcript  on  appeal  has  been 
stricken  from  the  files,  and  no  new  transcript 
is  substituted  or  filed  in  lieu  thereof,  there  is 
no  case  before  this  court  for  review  or  con- 
sideration, and  upon  motion  the  appeal  in  such 
case  will  be  dismissed. 

Ailshie,  C  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Latah  Coun- 
ty; Edgar  C.  Steele,  Judge. 

Albert  H.  Squires  was  convicted  of  man- 
slaughter, and  from  the  judgment  and  order 
overruling  the  motion  for  a  new  trial  he 
appeals.  Dismissed. 

Stewart  S.  Denning,  for  appellant  J. 
J.  Guheen,  Atty.  Gen.,  and  B.  S.  Crow,  for 
the  State. 

STEWART,  J.  The  defendant  was  con- 
victed of  manslaughter  in  the  district  court 
of  Latah  county.  From  the  judgment  and 
order  overruling  a  motion  for  a  new  trial, 
he  appeals. 

The  Attorney  General  moves  to  strike  the 
transcript  from  the  files  and  to  dismiss  the 
appeal,  because  the  transcript  Is  not  certified 
as  required  by  paragraph  9,  and  because  the 
transcript  was  not  served  as  required  by 
paragraphs  9  and  10,  of  rule  27  (32  Pac. 
xl)  of  the  rules  of  this  court  Paragraphs 
9  and  10  of  rule  27  of  the  rules  of  this  court, 
in  force  at  the  time  this  appeal  was  taken, 
require  that  the  transcript  be  served  upon 
the  adverse  party  or  his  attorney,  and  be 
certified  by  the  attorneys  of  the  respective 
parties,  or  by  the  clerk  of  the  court  In  the 
case  of  State  v.  Miles,  11  Idaho,  784,  83 
Pac.  697,  this  court  said:  "Where  it  is  shown 
that  the  transcript  and  brief  of  appellant 
has  not  been  served  on  the  adverse  party  or 
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his  attorney,  as  required  by  the  rules  of 
this  court,  the  appeal  will  be  dismissed  on 
motion."  Also:  "On  an  appeal  by  a  defend- 
ant in  a  criminal  case,  the  state  Is  an  adverse 
party,  and  the  Attorney  General  of  the  state 
is  the  attorney  for  the  state  on  said  appeal, 
and  the  brief  of  appellant  and  transcript  of 
the  record  must  be  served  on  him  as  requir- 
ed by  the  rules  of  this  court"  In  the  case 
of  Corker  v.  Elmore  County,  11  Idaho,  787, 
84  Pac.  509,  this  question  was  before  this 
court  again,  and  this  court  quoted  with  ap- 
proval the  case  of  State  v.  Miles,  supra,  and 
dismissed  an  appeal  for  the  reason  that 
there  was  no  proof  of  service  of  the  tran- 
script on  the  Attorney  General. 

Upon  this  appeal  the  state  of  Idaho  is  the 
adverse  party,  and  the  Attorney  General  is 
the  attorney  for  the  adverse  party.  Subdi- 
vision 1,  §  250,  Rev.  St  1887,  as  amended 
by  Laws  1901,  p.  163.  It  was  necessary, 
therefore,  that  the  transcript  be  served  up- 
on the  Attorney  General  as  the  attorney  for 
the  adverse  party.  State  v.  Miles,  supra; 
Corker  v.  Elmore  County,  supra.  There  is 
no  evidence  whatever  in  the  record  showing 
service  of  the  transcript  upon  the  Attorney 
General  or  any  one  in  his  behalf.  On  the 
contrary,  there  is  filed  in  this  court  as  a 
part  of  the  motion  to  strike  the  transcript 
and  dismiss  the  appeal,  an  aflldavlt  of  B. 
S.  Crow,  of  the  Attorney  General's  office,  to 
the  effect  that  the  transcript  was  never 
served  upon  the  Attorney  General,  nor  upon 
any  one  connected  with  his  office,  and  that  a 
copy  of  the  same  was  never  received  in  the 
office  of  the  Attorney  General.  This  affida- 
vit is  not  contradicted,  nor  in  any  way  ex- 
plained. No  excuse  or  reason  is  given  why 
such  service  was  not  made.  The  record, 
then,  not  only  shows  an  absence  of  proof  of 
service  of  the  transcript  but  affirmative 
proof  that  the  transcript  was  never  served. 

The  second  ground  of  the  motion  relates 
to  the  sufficiency  of  the  certificate  attached 
to  the  transcript  There  is  attached  to  the 
transcript  a  stipulation  made  by  the  prose- 
cuting attorney  of  Latah  county  and  the 
attorney  for  the  defendant  to  the  effect  that 
the  transcript  is  correct  and  contains  the 
Judgment  roll,  statement  of  the  case,  bill  of 
exceptions,  motion  for  new  trial,  order  over- 
ruling motion  for  new  trial,  and  notice  of 
appeal.  Section  8051,  Rev.  St.  1887,  provides 
that  upon  an  appeal  being  taken  the  clerk 
with  whom  notice  of  appeal  is  filed  must 
transmit  to  the  clerk  of  the  appellate  court 
a  copy  of  the  notice  of  appeal  and  of  the 
record  and  of  all  bills  of  exceptions,  etc. 
It  will  thus  be  seen  that  the  law  requires 
the  clerk  to  transmit  the  records  to  the  ap- 
pellate court  and  to  certify  to  their  correct- 
ness. This  provision  of  the  statute,  howev- 
er, may  be  waived  by  a  stipulation  entered 
Into  by  the  respective  counsel  as  to  the  cor- 
rectness and  completeness  of  the  record.  Un- 
der the  provisions  of  section  8045,  Rev.  St 
1887,  a  criminal  case  is  appealed  by  filing 


with  the  clerk  of  the  court  in  which  the 
judgment  or  order  appealed  from  is  entered 
or  filed  a  notice  stating  the  appeal  from  the 
same  and  serving  a  copy  thereof  upon  the 
attorney  of  the  adverse  party.  When  the 
appeal  is  perfected  under  this  provision  of 
the  statute,  the  Attorney  General  becomes 
the  attorney  for  the  state,  the  adverse  par- 
ty, and  is  the  only  counsel  for  the  state 
who  has  the  authority  to  enter  into  a  stip- 
ulation or  agreement  as  to  what  the  record 
contains,  in  lieu  of  the  certificate  required 
by  the  statute,  section  8051.  The  prosecuting 
attorney  of  the  county  is  not  the  attorney 
for  the  state  upon  the  appeal,  and  has  no  au- 
thority to  enter  into  a  stipulation  which  will 
in  any  way  bind  or  affect  the  rights  of  the 
state  upon  such  appeal.  The  prosecuting  at- 
torney is  the  prosecuting  officer  and  the  at- 
torney for  the  state  in  the  district  court: 
but  upon  the  appeal  to  the  Supreme  Court 
the  Attorney  General  by  law  is  the  attorney 
for  the  state  and  the  only  one  having  au- 
thority to  act  therefor.  The  transcript 
therefore,  not  having  been  certified  as  requir- 
ed by  law,  and  such  certificate  not  having 
been  waived,  such  transcript  is  not  certified 
as  required  by  paragraphs  9  and  10  of  rule 
27  of  the  rules  of  this  court 

The  motion,  therefore,  to  strike  the  tran- 
script from  the  files,  must  be  sustained. 
There  being  no  transcript  on  file,  and  coun- 
sel for  appellant  offering  no  transcript,  cer- 
tified and  served  as  required  by  the  statute 
and  the  rules  of  this  court  there  is  no  case 
here  for  review  and  consideration,  and  the 
appeal  will  be  dismissed. 

The  appeal  Is  dismissed, 

SULLIVAN,  J.,  concurs. 

AILSHIE,  C.  J.  (dissenting).  Owing  to 
the  facts  and  circumstances  peculiar  to  this 
case,  I  do  not  think  It  falls  within  the  rule 
as  announced  in  State  v.  Miles,  11  Idaho, 
784,  83  Pac.  697,  and  Corker  v.  Elmore 
County,  11  Idaho,  787,  84  Pac  509.  On  the 
oral  argument,  at  the  hearing  on  this  mo- 
tion, it  was  admitted  that  the  transcript  was 
served  on  the  prosecuting  attorney  of  Latah 
county.  It  was  also  admitted  that  a  sub- 
stantial copy  of  the  transcript  was  mailed 
to  the  Attorney  General's  office  by  Mr.  Stil- 
linger,  the  prosecuting  attorney,  in  due  time. 
It  was  further  admitted  that  the  Attorney 
General  had  procured  a  copy  from  the  clerk 
of  this  court  for  his  use  in  preparation  of 
the  case.  It  is  a  further  fact  of  which  we 
take  notice,  that  this  case  was  filed  during 
the  session  of  the  March  term  of  this  court 
at  Lewiston,  and  the  Attorney  General's 
office  was  not  represented  in  court  during 
that  term.  While  the  statute  does  not  re- 
quire the  Attorney  General  to  be  in  attend- 
ance at  the  terms  of  court,  except  when  he 
has  business  before  the  court,  still,  under 
rules  35  and  86  (Idaho  Dig.  p.  xlli,  96  Pac. 
xi)  of  this  court,  a  defendant  has  a  right 
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to  have  a  criminal  case  placed  on  the  cal- 
endar at  any  time,  and  no  notice  other  than 
Id  open  court  Is  required  to  be  given. 

In  view  of  these  facta  and  circumstances, 
It  seems  to  me  that  under  the  directions  of 
sections  8056  and  8070,  Rev.  St  1887,  the 
court  should  not  dismiss  the  appeal  in  this 
case. 


LYNCH  v.  SWEETLAND  et  ux.    (Civ.  451.) 

(Court  of  Appeal.  First  District,  California. 
July  27,  1908.) 

Fraudulent  Conveyances  —  Confidential 
Relations— Conveyance  by  Husband  to 
Win 

A  man,  over  70  years  of  age  and  in  poor 
health,  conveyed  land  to  bis  wife,  who  had  ad- 
vanced out  of  her  separate  funds  more  than 
three-fourths  of  the  price  for  the  land.  He  did 
not  then  have  any  creditors,  nor  did  he  contem- 
plate incurring  indebtedness.  The  deed  was  re- 
corded about  three  years  after  Its  execution. 
Held,  that  the  conveyance  was  not  fraudulent 
as  against  a  creditor  who  became  such  about 
three  years  after  the  execution  thereof. 

Appeal  from  Superior  Court,  Santa  Clara 
County;   M.  H.  Hyland,  Judge. 

Action  by  George  R.  Lynch  against  William 
Sweetland  and  wife.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

James  H.  Campbell,  for  appellant.  E.  D. 
Crawford  and  B.  A.  Herrington,  for  respond- 
ents. 

KERRIGAN,  J.  This  is  an  action  to  set 
aside  a  conveyance  made  by  defendant  Wil- 
liam Sweetland  to  his  wife,  Emma,  on  the 
ground  that  it  was  made  with  intent  to  de- 
fraud the  plaintiff  and  other  existing  and  sub- 
sequent creditors.  Judgment  went  for  the 
defendants,  from  which  judgment  this  ap- 
peal is  taken. 

On  February  14,  1895,  a  deed  to  the  prop- 
erty described  in  the  complaint  was  made 
to  William  Sweetland;  the  purchase  price 
therefor  being  $1,500,  $400  of  which  was  paid 
by  William  Sweetland,  $500  by  his  wife  out 
of  her  separate  funds,  and  the  balance,  $017, 
was  secured  by  a  mortgage.  On  December 
30,  1887,  William  Sweetland  made  and  exe- 
cuted a  deed  of  gift  to  the  property  to  his 
wife.  At  that  time  she  was  In  the  state  of 
Kansas  attending  her  father  in  his  last  Ill- 
ness. A  few  days  later  William  Sweetland 
delivered  the  deed  to  his  daughter  Edith,  with 
Instructions  to  deliver  It  to  her  mother  up- 
on her  mother's  return  from  Kansas.  The 
following  month,  January,  1898,  Emma  Sweet- 
land returned,  and  In  accordance  with  said 
instructions  Edith  delivered  the  deed  to  her 
In  her  father's  presence.  Subsequently,  and 
with  money  inherited  from  her  father's  es- 
tate, Emma  Sweetland  paid  off  the  mortgage 
of  $617.  The  deed  in  question  remained  in 
her  possession  from  the  time  of  its  delivery 
until  It  was  recorded  in  the  month  of  March, 
190L   William  Sweetland  testified  as  fol- 


lows: "I  am  nearly  75  years  of  age,  and  am 
the  husband  of  the  other  defendant  I  made 
the  deed  in  question  on  December  80,  1897, 
because  my  wife  had  put  In  more  than  I  at 
the  purchase  of  the  land  and  my  health  was 
poor."  The  note  referred  to  in  the  complaint 
was  given  upon  the  15th  day  of  December, 
1900,  and  defendant  William  Sweetland  was 
a  co-maker  thereof  with  H.  H.  Farnham,  and 
was  so  merely  as  an  accommodation  to  the 
said  Farnham.  From  the  issues  framed  by 
the  pleadings,  and  upon  the  evidence  intro- 
duced, the  court  found  in  part  that  the  deed 
was  executed  and  delivered  in  consideration 
of  love  and  affection  and  of  large  sums  of 
money,  and  that  it  was  not  made  with  intent 
to  defraud  plaintiff  or  any  other  person. 

There  are  circumstances  in  the  case  which 
are  sometimes  indicative  of  fraud,  such  as  the 
long  delay  In  the  recording  of  the  deed,  the 
assessment  of  the  property  for  several  years 
after  the  date  of  the  conveyance  in  the  name 
of  William  Sweetland,  and  the  permitting  of 
the  insurance  on  the  improvements  to  stand 
in  his  name.  But  all  other  circumstances  In 
the  case  tend  strongly  to  establish  the  good 
faith  of  the  transaction.  The  deed  was  made 
by  a  man  over  70  years  of  age  and  in  poor 
health  to  his  wife,  who  had  advanced  out  of 
her  separate  funds  more  than  three-fourths  of 
the  purchase  price.  There  is  no  evidence 
that  at  the  time  of  the  execution  of  the  deed 
the  grantor  had  any  creditors,  or  contemplat- 
ed incurring  indebtedness ;  and  as  far  as  this 
plaintiff  is  concerned  his  note  was  not  ex- 
ecuted until  some  three  years  after  the  deed 
was  made.  This  case  presented  a  question 
of  fact  for  the  trial  court,  and  we  think  it 
was  the  duty  of  the  court  under  all  the  cir- 
cumstances of  the  case  to  find,  as  it  did,  for 
the  defendants. 

In  some  of  its  features  this  case  is  like  the 
case  of  Joy  v.  Helblng  (Cal.  App.)  94  Pac. 
863,  recently  decided.  The  facts  there  made 
a  stronger  case  against  the  conveyance  than 
do  the  facts  In  this  case,  and  yet  the  judg- 
ment of  the  trial  court,  sustaining  the  valid- 
ity of  the  deed,  was  affirmed  by  this  court. 
There  Helblng  made  two  gift  deeds  to  his 
wife  of  property  In  San  Francisco.  At  that 
time  and  for  more  than  a  year  thereafter  he 
was  out  of  business.  The  deeds  were  not  re- 
corded for  more  than  two  years  after  they 
were  made ;  and  In  the  meantime  Helblng,  on 
the  representation  that  he  was  the  owner  of 
the  property  described  in  the  deeds,  bought 
goods  on  credit.  After  the  execution  of  the 
deeds,  and  before  their  recordation,  he  ex- 
ercised acts  of  ownership  over  the  property. 
He  Insured  part  of  It  in  his  own  name,  and 
on  the  occasion  of  a  fire  which  destroyed  it 
he  swore  to  a  proof  of  loss  wherein  he  stated 
that  he  was  the  owner  of  the  property,  and 
he  obtained  and  receipted  for  the  Insurance 
money  in  his  own  name.  He  tried  to  sell  one 
of  the  parcels  to  raise  money  for  his  own  use. 
In  that  case  the  court  said:  "The  Intent  of 
Helbing  m  making  the  deed  to  his  wife  was 
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for  the  trial  court  to  determine  from  all  the 
facts  and  circumstances  In  the  case.  The 
deed  was  made  at  a  time  when  Helblng  was 
solvent,  and  more  than  two  years  before  the 
indebtedness  to  W.  W.  Montague  &  Co.  was 
Incurred.  There  is  no  direct  evidence  even 
tending  to  show  that  it  was  made  with  intent 
to  defraud  any  creditor  who  was  such  at  the 
time  of  the  execution  of  tbe  deed.  Helblng 
had  the  rlgbt  to  execute  a  deed  of  gift  to  bis 
wife,  provided  by  so  doing  be  did  not  intend 
to  defraud  any  present  or  future  creditor. 
The  burden  was  upon  the  plaintiff  to  show 
that  the  deed  was  made  with  the  intent  to 
defraud  creditors  of  Helblng.  While  fraud  is 
sometimes  difficult  to  prove,  and  while  courts 
grasp  at  all  the  facts  and  circumstances  in 
order  to  arrive  at  the  ultimate  fact  as  to 
whether  or  not  fraud  was  Intended,  yet  it 
must  be  proved.  The  fact  that  the  deed  was 
not  recorded  for  more  than  two  years  after 
it  was  made  is  a  circumstance  tending  to 
cast  suspicion  on  the  good  faith  of  the  trans- 
action; yet  it  is  not  sufficient  of  Itself  to 
show  that  tbe  deed  was  made  with  fraudu- 
lent Intent.  The  court,  in  the  absence  of  tes- 
timony clearly  showing  the  fraudulent  intent, 
was  in  duty  bound  to  find  that  the  deed  was 
executed  with  no  such  Intent  There  is  no 
evidence  In  the  remotest  degree,  with  the  ex- 
ception that  the  deed  was  not  recorded  until 
long  after  It  was  executed,  tending  in  any 
way  to  show  any  fraudulent  intent  or  pur- 
pose on  tbe  part  of  Louise  Helblng,  the  wife 
of  Louis  Helblng." 
The  judgment  is  affirmed. 

We  concur:   COOPER,  P.  J.;  HALL,  J. 


LOS  ANGELES  PRESSED  BRICK  CO.  v. 
HIGGINS  et  al.    (Civ.  506.) 

(Court  of  Appeal,  Second  District,  California. 
July  9,  1908.  Modified  Opinion,  July  23, 
1908.  On  Rehearing,  Aug.  8,  1908.  Rehear- 
ing Denied  by  Supreme  Court  Sept.  7,  1908.) 

1.  Mechanics'  Liens— Nature  and  Gbounds 
—Construction  of  Lien  Law. 

Const,  art.  20,  S  15,  gives  mechanics,  etc., 
a  lien  upon  property  upon  which  they  have  be- 
stowed labor,  or  furnished  material  for  the  val- 
ue thereof,  and  requires  the  Legislature  to  pro- 
vide for  the  speedy  and  efficient  enforcement  of 
such  liens.  Code  Civ.  Proc.  $  1183,  gives  a  lien 
to  contractors,  materialmen,  etc.,  and  provides 
that,  in  case  of  a  contract  between  the  owner 
and  contractor,  the  lien  shall  extend  to  the  en- 
tire contract  price,  such  contract  to  operate  as 
a  lien  to  all  persons,  except  the  contractor,  to 
the  full  contract  price,  and  after  such  liens  are 
satisfied,  as  a  lien  for  the  balance  to  tbe  con- 
tractor. The  contract  is  also  required  to  be  in 
writing  when  the  price  is  over  a  certain  sum 
and  to  state  the  amounts  payable,  time,  etc., 
and  be  filed  for  record,  otherwise  the  contract 
to  be  wholly  void  and  no  recovery  bad  thereon 
by  either  party.  .  In  such  case  the  materials 
furnished  by  all  persons,  except  the  contractor, 
are  to  be  deemed  furnished  at  the  personal  in- 
stance of  the  owner,  and  materialmen  shall 
have  a  lien  for  their  value.  Held,  that  the  pro- 
vision in  section  1183,  making  the  contract 
wholly  void  if  not  filed,  should  be  construed 
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with  the  rest  of  the  section,  and  with  Const, 
art.  20,  §  15,  and,  being  penal  in  its  nature,  and 
an  arbitrary  provision,  should  not  be  extended 
to  any  contract  not  expressly  within  its  letter, 
and  that  no  technical  construction  should  be 
indulged  in  to  impose  a  penalty  on  the  owner  un- 
less there  was  a  substantial  failure  to  comply 
with  it,  but  that  the  lienors  should  have  the 
benefit  of  any  reasonable  donbt  as  to  whether 
they  have  complied  with  it,  or  as  to  its  con- 
struction. 

2.  Contracts— Building  Contract  —  Fail- 
ure to  Pile — Effect. 

The  failure  to  file  the  contract,  as  required 
by  section  1183,  Code  Civ.  Proc,  only  renders  it 
wholly  void  as  to  materialmen,  subcontractors, 
etc.,  having  valid  liens,  who  thereby  become  en- 
titled to  liens  for  the  full  value  of  their  mate- 
rial, but,  as  between  the  contractor  and  the 
owner,  the  unrecorded  contract  determines 
their  substantial  rights  and  remains  as  the 
measure  and  test  of  the  contractor's  right  to  re- 
cover. 

3.  Sake  —  Enforcement  —  Actions  to  En- 
force Personal  Liability  —  Sufficiency 
of  Allegations— Reasonable  Value. 

In  an  action  by  a  contractor  against  an 
owner  upon  a  contract,  not  recorded  as  requir- 
ed by  statute,  allegations  in  detail  of  the  labor 
and  materials  furnished  and  required  by  the 
contract,  the  completion  of  the  work  according 
to  its  terms,  and  that  a  certain  sum  was  tbe 
reasonable  value  of  the  labor  and  materials 
were  sufficient  against  attack  on  appeal,  if  an 
allegation  of  reasonable  value  was  necessary. 

4.  Same— Finding  of  Reasonable  Value- 
Necessity. 

In  an  action  by  a  contractor  against  an 
owner  upon  a  contract,  not  filed  as  required  by 
Btatute,  a  finding  of  the  contract  price  agreed 
upon  and  the  value  of  labor  and  materials  fur- 
nished was  a  sufficient  finding  as  to  the  amount 
the  contractor  was  entitled  to  recover,  and  an 
express  finding  of  the  reasonable  value  of  the 
materials  and  labor  was  unnecessary,  as  the 
unrecorded  contract  was  not  void  as  between 
the  parties,  but  remained  the  measure  of  their 
compensation. 

5.  Mechanics'  Liens— Right  to  Lien— Per- 
sons Furnishing  Materials  to  Contract- 
ors. 

While  proceedings  to  foreclose  mechanics 
liens  may  be  termed  statutory  proceedings  of 
an  equitable  nature,  equity  raises  no  lien  in  fa- 
vor of  the  mechanic  or  materialman,  the  debt 
created  by  furnishing  the  materials,  and  the 
lien  given  therefor,  being  distinct  matters;  and 
tbe  debt  may  be  enforced  as  any  other  debt, 
while  the  lien  exists  only  by  statute,  and  must 
be  enforced  under  the  general  procedure  for 
foreclosing  liens,  as  expressly  required  by  Code 
Civ.  Proc.  |  1198. 

€.  Same  —  Enforcement  —  Personal  Judg- 
ment on  Debt. 

Under  Code  Civ.  Proc.  9  1197,  providing 
that  nothing  in  the  chapter  on  mechanics'  liens 
shall  be  construed  to  affect  the  right  of  any  per- 
son to  whom  a_  debt  is  due  for  work  or  mate- 
rials to  maintain  a  personal  action  therefor,  a 
separate  action  on  the  debt  for  materials  fur- 
nished by  materialmen  may  be  maintained. 

7.  Same— Personal  Liability  on  Failure 
of  Lien— Liability  of  Contractor. 

A  lien  claimant  whose  lien  has  been  de- 
clared invalid  may,  in  an  action  to  foreclose  the 
lien,  obtain  a  personal  judgment  against  the 
contractor  to  whom  the  materials  were  fur- 
nished. 

8.  Same  —  Actions  to  Enforce  Personal, 
Liability— Parties— Contractors. 

Since  a  lien  claimant  whose  lien  has  been 
declared  invalid  may,  in  an  action  to  enforce 
the  lien,  obtain  a  personal  judgment  against 
the  contractor,  the  latter  should  be  made  a  de- 
fendant in  the  action. 
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S>.  Sake  —  Pebsonal  Judgment  Against 
Owner— Right  or  Materialmen. 

The  owner  is  rendered  liable  to  material- 
men, subcontractors,  etc.,  only  by  reason  of  a 
valid  lien  and  neither  is  entitled  to  a  personal 
judgment  against  him;  he  being  under  no  ob- 
ligation to  pay  for  labor,  etc.,  furnished  the 
contractor. 

10.  Deposits  in  Coubt— Application— Suf- 
nciENCY  or  Ten  deb. 

In  a  consolidated  action  by  contractors, 
materialmen,  etc  to  foreclose  mechanics'  liens, 
the  owner  paid  a  sum  claimed  by  the  contract- 
ors into  court,  the  tender  reciting  that  the  own- 
er "offered  to  pay  into  court  any  sum  found 
justly  due  from  him  to  the  contractors,  under 
the  contract,  for  the  benefit  of  the  contractors, 
and  lien  claimants,"  upon  discharge  of  the  liens 
against  the  property,  and  the  prayer  was  no 
broader  than  the  tender.  The  finding  recited 
that  at  the  commencement  of  the  trial  the  own- 
er deposited  in  court  a  certain  sum  to  be  ap- 
plied in  satisfaction  of  the  judgment.  Held, 
that  the  tender  and  finding  were  broad  enough 
to  justify  the  application  of  the  deposit  to  the 
payment  of  a  personal  judgment  in  favor  of 
the  contractors  on  failure  of  their  lien. 

11.  Mechanics'    Liens  —  Satisfaction— Ap- 
plication op  Payments— Ordeb  op  Pbef- 

EBENCE. 

In  an  action  by  contractors,  materialmen, 
etc.,  to  foreclose  a  mechanics'  lien;  where  the 
owner  paid  into  court  the  sum  claimed  by  the 
contractors  to  pay  any  sum  found  due  from  him 
to  the  contractors  for  the  benefit  of  the  con- 
tractors and  lien  claimants,  the  fund  was  prop- 
erly applied,  first,  to  the  payment  of  the  valid 
liens,  with  the  costs  properly  allowable  to  such 
claimants ;  and,  second,  to  payment  of  the  per- 
sonal judgment  obtained  by  the  contractors  on 
failure  of  their  lien. 

12.  Appeal  and  Ebbob  —  Detebmination  — 
Matters  Not  Necessary  to  Decision. 

Where  the  owner  deposited  the  sum  claim- 
ed by  contractors  into  court  to  pay  any  sum 
found  due  to  the  contractors  and  lien  claimants, 
and  the  amount  found  due  the  contractors  was 
paid  and  the  liens  discharged,  the  distribution 
of  the  sum  awarded  the  contractors  among  per- 
sons obtaining  a  personal  judgment  against 
them  was  immaterial  on  appeal  by  the  owner ; 
his  right  being  then  only  to  have  the  balance 
of  bis  deposit  returned  to  him  after  the  liens 
were  discharged. 

13.  Mechanics'  Liens— Enforcement— Costs 
—Attorney's  Fees. 

In  proceedings  to  foreclose  mechanics'  liens, 
the  payment  of  attorney's  fees  to  successful 
lien  claimants  was  erroneous;  and  the  direc- 
tion that  they  be  paid  from  the  sum  deposited 
for  discharging  the  liens  was  void. 

14.  Deposits  in  Coubt  —  Withdrawal  Be- 
fore Final  Judgment— Right. 

Where  an  owner  deposited  money  into 
court  to  pay  any  sum  found  due  to  contractors 
and  lien  claimants,  the  terms  of  the  deposit  be- 
ing general,  it  served  the  purpose  of  saving  him 
from  costs,  and  must  remain  in  the  court's  cus- 
tody to  abide  the  final  judgment  on  appeal ; 
and  the  statutes  relating  to  appeals  and  stay 
of  execution  do  not  authorize  the  withdrawal 
of  such  deposits  before  that  time. 

On  Petition  for  Rehearing. 

15.  Mechanics'  Liens  —  Construction  op 
Lien  Law. 

The  statute  giving  a  mechanic's  lien  to  con- 
tractors, materialmen,  etc.,  for  Jabor  and  ma- 
terial furnished,  is  intended  to  supply  the 
means  of  enforcing  the  lien  given  by  Const,  art. 
20,  i  15,  giving  liens  to  such  persons,  and  re- 
quiring the  Legislature  to  provide  for  their  en- 
forcement, and  will  not  be  considered  a  general 
law  relating  to  contracts,  but  a  means  whereby 
a  laborer,  etc.,  may  exercise  his  constitutional 


right  and  enforce  his  lien,  and  will  be  construed 
so  as  to  accomplish  that  purpose. 

16.  Same  —  Enforcement  —  Pebsonal  Judg- 
ment on  Failure  to  Establish  Lien. 

Where  a  mechanic's  lien  fails,  it  is  only  in 
the  absence  of  an  express  contract  that  the 
right  of  a  contractor  against  the  owner,  and  of 
the  materialmen  against  the  contractor,  to  a  per- 
sonal judgment,  depends  upon  a  quantum  meru- 
it, quantum  valebant,  or  implied  contract;  and 
the  right  to  recover  judgment  in  such  case  does 
not  depend  upon  the  constitutional  provision 
giving  a  lien  or  upon  the  mechanic's  lien  law. 

17.  Same— Proceedings  to  Perfect  —  Fail- 
ure to  File  Contract— Effect. 

Under  Code  Civ.  Proc.  §  1183,  giving 
a  mechanic's  lien  to  contractors,  materialmen, 
etc.,  and  providing  that,  in  case  of  a  contract 
between  an  owner  and  contractor,  the  lien  shall 
extend  to  the  entire  contract  price,  and  that 
such  contract  shall  operate  as  a  lien  to  all  per- 
sons, except  the  contractor,  to  the  full  contract 
price,  but,  after  snch  liens  are  satisfied,  it  shall 
operate  as  a  lien  for  the  balance  of  the,  contract 
price  to  the  contractor,  and  providing,  further, 
that,  unless  the  contract  is  recorded,  It  shall  be 
wholly  void,  and  no  recovery  can  be  had  by 
either  party,  the  failure  to  record  the  contract 
only  renders  it  void  as  to  all  valid  lien  claim- 
ants, they  then  having  a  right  to  a  lien  to  the 
full  value  of  the  property,  but  the  failure  to 
record  it  does  not  affect  the  contract  rights  of 
the  parties  or  the  amount  of  recovery,  but  only 
the  funds  from  which  the  payments  may  be  paid 
after  the  lien  is  established. 

18.  Same  —  Set-Off  —  Liens  Satisfied  by 
Owner— Action  by  Contractor. 

The  statute  having  provided  for  the  pay- 
ment out  of  the  owner's  property  of  all  valid 
liens  established  against  it,  in  an  action  against 
the  owner  by  the  contractor,  the  owner  may  set 
up  such  payments  as  credits  in  the  same  man- 
ner as  he  may  any  defense  in  an  ordinary  ac- 
tion. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Consolidated  actions  by  the  Los  Angeles 
Pressed  Brick  Company  against  Thomas  Hlg- 
gins  and  others  to  establish  mechanics*  liens. 
From  a  judgment  for  plaintiff,  and  orders  de- 
nying a  motion  to  vacate  the  judgment  and 
amend  conclusions  of  law,  and  to  withdraw  a 
deposit  In  court  defendant  Hlggins  appeals. 
Judgment  affirmed  as  modified,  and  orders 
affirmed. 

R.  L.  Horton,  for  appellant.  Chas.  L. 
Batcbeller,  Percy  B.  Lloyd,  Scarborough  & 
Bowen,  W.  D.  McConnell,  Munson  &  Bar- 
clay, Jones  &  Weller,  and  Hutton  &  Wil- 
liams, for  respondents. 

TAGGART,  J.  Consolidated  actions  on  me- 
chanics' Hens.  Appellant  Higgins  is  the  own- 
er of  a  six-story  brick  building  erected  for 
him  In  the  city  of  Los  Angeles  by  respondents 
Alpeter,  Hall  &  Alpeter  as  contractors,  in 
accordance  with  three  separate  contracts  in 
writing,  to  wit:  (1)  One  to  construct  a  four- 
story  building  for  the  sum  of  $40,500;  (2) 
another  to  furnish  labor  and  materials  for 
walls,  roof  and  Interior  bearing  partitions  of 
two  additional  stories,  for  the  sum  of  $4,700; 
and  (3)  the  third  to  complete  the  fifth  and 
sixth  stories  of  the  building  according  to 
the  plans  and  specifications  therefor,  for  the 
sum  of  $9,200.   As  found  by  the  court,  Al- 
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peter,  Hall  ft  Alpeter  completed  all  work  and 
furnished  all  materials  required  by  said 
contracts,  except  as  modified  by  agreement 
of  the  parties,  which  modification  entitled 
the  owner  to  a  credit  of  $220  for  bath  tubs 
not  furnished,  and  except  as  to  painting  and 
polishing  the  floors,  upon  which  the  owner 
expended  the  sum  of  $2,354.75  for  work  not 
done  by  the  contractors.  The  contractors 
also  furnished  extra  labor  and  material  to 
the  value  of  $2,857.  The  aggregate  value  of 
all  labor  performed  and  material  furnished 
was  found  by  the  court  In  the  following 
words  and  figures:  "That  the  total  amount 
of  all  of  said  materials  and  labors  agreed  to 
be  furnished  in  the  construction  of  said  build- 
ing and  appurtenances  thereto,  Including  the 
contract  prices  in  said  contract  and  the  con- 
tract price  and  reasonable  value  of  such  ad- 
ditional labor  and  material,  and  less  the  cred- 
it for  said  bath  tubs  of  $220,  is  the  sum  of 
$57,037."  In  addition  to  the  $2,354.75,  paid 
for  painting  and  polishing  the  floors,  the 
owner,  prior  to  the  filing  of  the  liens  of 
plaintiffs  against  the  property,  had  also  paid 
to  the  contractors  the  sum  of  $38,668.01,  and 
was  entitled  to  a  total  credit  on  contracts 
and  extras  of  $41,043.76,  leaving  a  balance 
unpaid  from  the  owner  to  the  contractors 
of  $15,903.24.  The  contractors  filed  a  lien 
against  the  building  for  an  alleged  unpaid 
balance  of  $18,617.09,  and  13  other  persons 
claiming  to  have  furnished  labor  and  mate- 
rial In  the  construction  of  the  said  building 
filed  liens  aggregating  an  amount  in  excess 
of  that  sum.  The  several  actions  brought  to 
foreclose  these  Hens  were  consolidated  for 
the  purpose  of  trial.  The  defendant-owner, 
Hlgglns,  deposited  in  court  the  amount  of 
the  balance  alleged  by  said  contractors  to 
be  due  to  them,  to  wit,  $18,617.99,  to  abide 
the  order  and  judgment  of  the  court 

The  court  finds  that  contract  No.  1  was 
never  filed  for  record,  but  that  contracts  2 
and  3  were  regularly  filed;  that  notice  of 
completion  of  the  work  under  the  second 
contract  was  filed  February  27,  1905,  and 
under  the  first  and  third  July  10,  1905.  The 
claim  of  lien  of  the  contractors  Is  declared 
invalid  because  the  amount  due  under  each 
contract  is  not  segregated  and  separately 
stated,  and  the  same  finding  is  made  as  to 
all  the  lien  claimants,  except  Howe  Bros., 
the  Consolidated  Lumber  Company,  and  Har- 
ry C.  Bo  were;  and,  as  to  the  latter,  it  Is 
found  that  his  assignor,  whose  Hen  he  is 
seeking  to  foreclose,  is  not  entitled  to  recover 
because  of  failure  to  comply  with  his  con- 
tract. The  Hens  of  Howe  Bros,  and  the  Con- 
solidated Lumber  Company  are  declared  val- 
id and  entitled  to  be  enforced,  and  an  allow- 
ance of  attorney's  fees  made  in  each  of  said 
cases  for  foreclosure.  As  conclusions  of  law, 
the  court  finds  that  Alpeter,  Hall  ft  Alpeter 
are  entitled  to  judgment  against  Hlgglns  for 
the  sum  of  $15,993.24,  with  interest,  and 
that  each  of  the  other  Hen  claimants,  except 
Harry  C.  Bowers,  Is  entitled  to  a  judgment 


against  said  contractors  for  a  certain  sum 
stated.  Judgment  was  given  In  accordance 
with  these  conclusions,  and  it  was  directed 
by  the  judgment  that  the  attorney's  fees  al- 
lowed be  paid  out  of  the  $18,617.99  deposited 
in  court  by  the  owner,  and  that  the  $15,993.- 
24  found  due  from  the  owner  to  the  con- 
tractors be  applied,  first,  to  the  payment  of 
the  two  valid  Hons,  with  costs,  and  the  resi- 
due applied  pro  rata  in  payment  of  the  per- 
sonal judgments  In  favor  of  the  other  claim- 
ants against  the  contractors.  Appellant  mov- 
ed to  vacate  the  judgment  and  to  amend  the 
conclusions  of  law  because  not  supported  by 
the  findings  of  fact;  and  also  moved  the 
court  to  permit  him  to  withdraw  the  deposit 
made  by  him  and  to  substitute  an  undertak- 
ing to  stay  execution  in  lieu  thereof,  both  of 
which  motions  were  denied.  He  appeals 
from  the  judgment  and  the  order  of  the  court 
denying  these  motions. 

His  principal  contentions  on  appeal  are 
that,  the  first  contract  being  void  for  failure 
to  record  It,  the  contractors  must  recover 
from  the  owner,  if  they  recover  at  all,  for 
the  reasonable  value  of  the  materials  fur- 
nished and  labor  performed,  and  that  there  is 
neither  allegation  in  the  complaint  nor  find- 
ing by  the  court  to  support  such  a  recovery; 
that  the  claimants  who  failed  to  establish 
valid  liens  are  not  entitled  to  have  their 
personal  judgments  against  the  contractor 
paid  in  whole  or  in  part  out  of  the  fund  de- 
posited In  court  by  appellant;  and  that  the 
allowance  of  attorney's  fees  to  the  two  val- 
id Hen  claimants  is  void.  The  clause  in  sec- 
tion 1183  of  the  Code  of  Civil  Procedure  pro- 
viding that  the  failure  to  file  a  building  con- 
tract in  the  county  recorder's  office  shall  ren- 
der It  "wholly  void"  is  penal  in  Its  nature. 
It  is  to  be  construed  In  connection  with  the 
rest  of  the  section  In  which  it  is  found,  as 
well  as  with  regard  to  the  section  of  the 
Constitution  creating  the  mechanic's  lien, 
for  the  enforcement  of  which  the  Hen  law 
was  provided.  Article  20,  §  15.  It  is  an  ar- 
bitrary provision,  and  Is  not  to  be  extended 
to  any  contract  not  falling  strictly  within  its 
letter.  Klesslg  v.  Allspaugh,  99  Cal.  454,  34 
Pac.  106.  No  (merely  technical)  construction 
can  be  indulged  for  the  purpose  of  visiting  a 
penalty  upon  the  owner,  unless  there  has 
been  a  substantial  failure  to  comply  with, 
the  law,  which  (such  as)  if  continued  would 
defeat  the  remedial  purposes  of  the  statute; 
but,  If  there  be  a  reasonable  doubt  as  to 
the  construction  of  the  statute,  or  as  to 
whether  the  defendants  compiled  with  It, 
they  should  have  the  benefit  of  it  Joost  v. 
Sullivan,  111  Cal.  296,  43  Pac.  896. 

Appellant's  position  that  the  contract  la 
void,  even  as  between  the  owner  and  con- 
tractors, Is  sustained  by  some  of  the  earlier 
cases  In  this  state;  but  in  the  later  cases 
it  has  been  demonstrated  that  such  a  con- 
struction of  the  Hen  law  is  not  essential  to 
the  purpose  of  the  constitutional  provisions 
creating  the  right  of  lien.  Laldlaw  v.  Marye, 
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133  Cal.  176,  65  Pae.  381.  Certain  provi- 
sions of  the  statute,  formerly  considered  as 
effective,  have  been  declared  to  Interfere  with 
the  constitutional  rights  of  an  owner  of 
property  to  make  contracts  relating  to  its 
use  and  enjoyment  (Stimson  Mill  Co.  v. 
Braun,  136  Cal.  122,  68  Pac.  481,  57  L.  R.  A. 
726,  80  Am.  St  Rep.  116;  Snell  v.  Bradbury, 
139  Cal.  879,  73  Pac.  150),  while  others  have 
been  said  to  be  not  necessary  to  carry  out 
the  constitutional  requirements  as  to  liens 
for  labor  bestowed  upon  and  material  fur- 
nished to  construct  or  Improve  property,  and 
have  been  held  to  exceed  the  legislative  pow- 
er (Hughes  Bros.  v.  Hoover,  8  Cal.  App.  145, 
84  Pac  681).  Every  provision  of  the  law 
which  the  Legislature  may  enact  must  be 
subordinate  to  and  in  consonance  with  the 
constitutional  provision. .  Hampton  v.  Christ- 
ensen,  148  Cal.  737,  84  Pac  200. 

Speaking  of  the  clause  of  section  1183  here 
under  consideration  the  Supreme  Court,  in 
the  opinion  in  Laidlaw  v.  Marye,  supra,  says: 
"When  the  statute  declares  that  the  contract 
shall  be  wholly  void,  it  means  •  *  •  it 
is  wholly  void  as  to  the  third  class  above  des- 
ignated (subcontractors,  materialmen,  arti- 
sans, and  laborers),  who  thereupon  become  en- 
titled to  liens  for  the  full  value  of  their  ma- 
terial and  service,  and  are  deemed  to  have 
furnished  them  to  the  owner  at  his  special 
request  •  •  •  As  between  him  (the  con- 
tractor) and  the  owner,  the  contract  must  re- 
main, if  not  the  basis  of  his  recovery,  (but) 
the  measure  and  test  of  his  right  to  recover." 
(We  have  inserted  the  word  in  Italics  "if," 
and  eliminated  the  word  hi  parentheses, 
"but"  In  distinguishing  the  case  of  Kuhl- 
man  v.  Burns,  117  Cal.  469,  49  Pac.  585,  it 
is  said  by  Cooper,  J.,  of  the  Court  of  Appeal 
for  the  First  District:  "But  as  it  has  since 
been  held  that  such  contract  is  not  void  as 
between  the  parties,  and  is  the  measure  of 
compensation  in  an  action  brought  upon  it 
the  doctrine  of  Kuhlman  v.  Burns  is  no  long- 
er the  law."  Camp  v.  Behlow,  2  Cal.  App. 
699,  84  Pac  251.  This  declaration  of  the  law 
is  rested  upon  the  opinion  in  Laidlaw  v.  Mar- 
ye, and  a  petition  for-  a  rehearing  of  the 
case  in  which  it  was  made  was  denied  by 
the  Supreme  Court  The  Supreme  Court  In 
Sullivan  v.  California  Realty  Co.,  142  Cal. 
29L  75  Pac  767,  an  action  brought  by  the 
owner  to  have  an  unrecorded  contract  can- 
celled because  void,  also  says:  "For  the  rea- 
sons fully  given  in  the  late  case  of  Laidlaw 
v.  Marye,  133  Cal.  176,  65  Pac  391,  the  plain- 
tiff cannot  claim  the  contract  to  be  void  as 
between  the  parties  to  It  The  statute  was 
Intended  for  the  protection  of  subcontractors, 
materialmen,  artisans,  and  laborers,  and  to 
preserve  to  them  the  right  to  liens."  The 
complaints  In  both  the  Laidlaw  and  the 
Camp  Cases  contained  two  counts,  one  stat- 
ing a  cause  of  action  in  assumpsit,  and  the 
other  one  based  upon  the  contract  While 
the  complaint  of  the  contractors  in  the  case 
at  bar  does  not  state  these  two  causes  of  ac- 
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tion  separately,  It  alleges  in  detail  the  fur- 
nishing of  the  labor  and  materials  required 
by  the  several  contracts  and  a  completion  of 
the  work  In  accordance  with  their  terms,  and 
this  is  followed  by  the  allegation  that  "said 
sum  of  $57,307  was,  at  the  time,  the  reason- 
able value  of  said  materials  and  labor  so 
furnished  as  aforesaid."  This  was  sufficient 
against  the  attack  made  upon  the  complaint 
here,  if  an  allegation  of  reasonable  value 
was  necessary.  There  was,  however,  no  ex- 
press finding  of  the  reasonable  value  of  the 
material  furnished  and  labor  performed;  but 
since  the  contract  is  not  void  between  the 
parties,  but  is  the  measure  of  compensation, 
and  the  measure  and  test  of  the  contractors' 
right  to  recover,  this  was  not  necessary.  The 
finding  of  the  contract  prices  agreed  to  be 
paid  and  of  the  value  of  the  materials  and 
labor  furnished  by  the  contractors  In  accord- 
ance therewith  Is  a  sufficient  finding  of  the 
amount  which  Alpeter,  Hall  &  Al peter  were 
entitled  to  recover. 

It  is  contended  by  appellant  that,  to  the 
extent  that  it  attempts  to  execute  the  per- 
sonal judgments  of  the  laborers  and  ma- 
terialmen against  the  fund  deposited  in 
court  by  the  owner,  Hlggins,  the  decree  or 
Judgment  finds  no  warrant  in  the  statute 
or  under  the  practice  in  the  courts  of  this 
state;  that  these  judgments  are  in  no  re- 
spect different  from  the  ordinary  money 
Judgment  for  services  rendered  or  merchan- 
dise sold  and  delivered,  and,  as  there  Is  no 
statutory  provision  authorizing  the  applica- 
tion of  a  deposit  so  made  to  the  payment  of 
such  judgments,  the  direction  to  that  effect 
therein  Is  void.  While  for  various  purposes 
the  proceeding  to  foreclose  a  mechanic's  Hen 
in  this  state  has  been  said  to  be  a  suit  in 
equity,  and  may  be  termed  a  statutory  pro- 
ceeding of  an  equitable  nature,  equity  Itself 
raises  no  lien  on  behalf  of  the  mechanic  or 
materialman.  Ellison  v.  Jackson,  12  Cal. 
555.  The  debt  created  by  furnishing  labor 
or  materials  for  a  building  and  the  Hen 
given  therefor  are  two  distinct  matters.  The 
former  may  be  enforced,  as  any  other  debt 
while  the  Hen  exists  only  by  statute  and 
must  be  enforced  by  the  special  proceeding 
provided  for  that  purpose.  McNIel  v.  Bor- 
land, 23  Cal.  149.  When  the  case  last  cited 
was  decided,  a  "special  proceeding"  was  pro- 
vided by  statute  for  the  enforcement  of  such 
Hens,  whUe  under  the  Code  the  general  pro- 
cedure for  the  foreclosure  of  Hens  Is  made 
applicable  (Code  Civ.  Proc.  |  1198),  but  a 
separate  action  on  the  debt  may  still  be 
maintained.  Section  1197.  A  llen-clalmant 
whose  lien  has  been  declared  invalid,  may, 
in  the  action  brought  to  foreclose  the  Hen, 
obtain  a  personal  judgment  against  the  con- 
tractor to  whom  he  furnished  materials  or 
at  whose  instance  he  rendered  service  Mar- 
chant  v.  Hayes,  120  Cal.  137,  52  Pac  154. 
For  this  reason  the  contractor  may  and 
should  be  made  a  defendant  in  the  action. 
Giant  Powder  Co.  v.  Flume  Co.,  78  Cal.  193, 
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20  Pac.  419.  The  owner,  however,  Is  ren- 
dered liable  to  a  materialman,  laborer,  or 
subcontractor  only  by  reason  of  the  Hen,  and 
neither  of  these  persons  is  entitled  to  a  per- 
sonal judgment  against  him.  He  Is  under  no 
obligation  to  pay  such  claimants  for  ma- 
terial or  labor  furnished  by  them  to  the 
contractor.  Adams  v.  Burbank,  103  Cal.  646, 
37  Pac.  640.  It  has  been  held  that  a  gen- 
eral creditor  Is  not  entitled  to  a  judgment 
providing  that  the  remainder  of  the  fund 
due  from  the  owner  to  the  contractor,  after 
the  payment  of  the  valid  liens,  if  there  be 
any,  shall  be  distributed  to  him  to  the  ex- 
tent of  his  Hen  (Kennedy-Shaw  L.  Co.  v. 
Prlet,  113  Cal.  291,  45  Pac.  336) ;  also,  that 
such  a  general  creditor  cannot  be  deemed  to 
be  included  In  an  offer  of  the  owner  to  pay 
to  the  persons  claiming  to  be  Ilenholders,  in 
proportion  to  their  respective  claims,  the 
amount  admitted  to  be  due  from  him  to  the 
contractor,  whenever  the  respective  amounts 
due  to  each  llenholder  Is  determined  (Ken- 
nedy-Shaw L.  Co.  v.  Priet,  115  Cal.  98,  46 
Pac.  903). 

The  tender  In  appellant's  pleading  here 
(answer  to  complaint  of  Alpeter  et  al.)  is: 
"Said  owner  hereby  tenders  and  offers  to 
pay  into  court  any  sum  that  may  be  found 
justly  due  from  him  to  said  contractors  un- 
der the  terms  of  the  said  contracts,  for  the 
benefit  of  the  said  contractors  and  the  Hen 
claimants,  upon  a  proper  discharge  and  full 
satisfaction  of  the  said  claims  of  lien  and 
demands  as  against  his  said  property."  The 
same  tender  is  made  in  the  answers  to  the 
complaints  of  the  various  plaintiffs,  and  the 
prayer,  which  is  substantially  the  same  in 
this  respect  in  the  several  answers  to  the 
various  complaints,  is  no  broader  than  the 
tender  made.  The  recital  In  the  finding  Is: 
"And  at  the  commencement  of  the  trial  the 
defendant  Higgles  having  deposited  in  court 
the  sum  of  $18,617.99  to  abide  the  judgment 
of  the  court  in  these  causes,  and  to  be  ap- 
plied in  satisfaction  of  such  judgment  as 
the  court  may  direct"  It  is  apparent  that 
the  terms  of  both  tender  and  finding  are 
sufficient  to  Justify  the  application  of  the 
fund  to  the  payment  of  the  personal  judg- 
ment obtained  by  the  contractors,  Alpeter, 
Hall  &  Alpeter,  notwithstanding  the  failure 
of  their  lien,  and  that  it  was  competent  for 
the  court  to  Impress  the  fund  with  the  pay- 
ment, first,  of  the  valid  Hens  with  the  costs 
properly  allowable  to  the  parties  filing  them, 
and,  next,  with  the  judgment  of  Alpeter, 
Hall  &  Alpeter  after  deducting  the  amounts 
of  the  liens  of  Howe  Bros,  and  the  Con- 
solidated Lumber  Company,  with  such  costs 
as  the  court  allowed  to  them.  This  would 
apply  the  entire  $15,993.24  in  a  manner  to 
which  the  appellant  Higglns  under  his  de- 
posit could  not  object 

The  right  of  the  court  then,  to  distribute 
that  portion  of  the  sum  awarded  to  the  con- 
tractors among  the  persons  obtaining  a  per- 
sonal judgment  against  them  became  a  mat- 
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ter  which  concerned  the  contractors  only, 
and  for  the  purpose  of  deciding  this  appeal 
It  is  unnecessary  for  us  to  determine  wheth- 
er the  trial  court  was  or  was  not  authorized, 
either  by  statute  or  the  terms  of  the  de- 
posit, to  so  apply  the  fund  to  which  the  con- 
tractors were  entitled.  After  the  ascertain- 
ment by  the  court  that  there  was  due  to  the 
contractors  from  the  owner  of  the  building 
the  sum  of  $15,993.24,  the  only  interest  of 
appellant  In  the  sum  deposited  by  him  was 
to  have  the  balance  returned  to  him  after 
paying  said  sum,  with  interest  thereon  from 
the  date  of  the  judgment  The  $15,993.24 
was  applied  strictly  within  the  terms  of  the 
deposit  to  the  payment  of  what  was  due  to 
the  contractors  and  the  discharge  and  satis- 
faction of  liens  regularly  established  against 
the  property.  The  allowance  of  attorney's 
fees  to  the  successful  Hen  claimants  was  er- 
roneous (Builders'  Supply  Depot  v.  O'Con- 
nor, 150  Cal.  265,  88  Pac.  982,  119  Am.  St 
Rep.  193),  and  the  direction  that  the  same 
be  paid  from  said  sum  deposited  was  void. 
In  all  other  respects  In  which  the  judgment 
affects  the  rights  of  appellant  it  appears 
to  be  supported  by  the  findings,  but  in  this 
respect  he  Is  entitled  to  have  the  Judgment 
modified. 

It  is,  therefore,  ordered  that  the  words 
and  figures,  "together  with  the  additional 
sum  of  $400  as  a  reasonable  attorney's  fee 
for  foreclosing  their  Hen,"  In  paragraph  13; 
"together  with  the  additional  sum  of  $100  as 
a  reasonable  attorney's  fee  for  foreclosing 
their  Hen,"  in  paragraph  14;  "and  then  to 
the  payment  of  $400  attorney's  fees  adjudg- 
ed to  the  said  Howe  Brothers,  and  $100  at- 
torney's fees  adjudged  to  the  said  Consoli- 
dated Lumber  Company,  pro  rata,  until  all 
of  said  attorney's  fees  are  paid;  •  •  • 
and  said  attorney's  fees,"  and  "other  than 
the  attorney's  fees,"  in  paragraph  16;  and 
"and  the  clerk  of  this  court  la  directed 
and  ordered  to  pay  therefrom  to  said  Howe 
Bros,  the  sum  of  $400  attorney's  fees  al- 
lowed to  them,  and  to  the  Consolidated  Lum- 
ber Company  the  sum  of  $100,  attorney's 
fees  allowed  to  them,  and,"  in  paragraph 
20— be  stricken  out  of  said  judgment  and 
the  words  "out  of*  inserted  in  line  one  of 
said  paragraph  20  after  the  word  •That" 
and  that  as  so  modified,  the  said  judgment 
be  affirmed.  The  order  denying  appellant's 
motion  to  vacate  the  judgment  and  to  amend 
the  conclusions  of  law,  and  the  order  denying 
the  motion  to  withdraw  the  deposit  should 
both  be  affirmed— the  former  upon  the  same 
grounds  as  those  assigned  In  the  affirmance 
of  the  judgment ;  and  the  latter  for  the  same 
reasons  and  also  those  assigned  by  this  court 
in  Higglns  v.  Keyes,  5  Cal.  App.  482,  90  Pac. 
972,  for  denying  the  mandamus  there  sought 
The  terms  of  the  deposit  being  general,  the 
deposit  served  the  purpose  of  saving  the  ap- 
pellant-owner from  costs,  and  must  continue 
to  remain  in  the  custody  of  the  court  to 
abide  the  final  judgment  in  the  cause.  To 
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permit  a  deposit  so  made  to  be  withdrawn 
pending  appeal  would  be  to  take  away  the 
very  support  and  condition  of  the  court's 
judgment  No  such  right  is  deduclble  from 
the  statutory  provisions  relating  to  appeals 
and  stay  of  execution,  or  from  the  cases  upon 
the  authority  of  which  It  is  claimed  the  de- 
posit was  made.  De  Camp  v.  Tolhurst,  90 
Cal.  631,  34  Pac.  438;  Wilson  t.  Nugent,  125 
Cal.  280,  57  Pac.  1008;  Stlmson  v.  Dunham, 
146  Cal.  281,  79  Pac.  968.  In  addition  to  this 
It  might  be  said  that,  in  view  of  the  decision 
above  rendered  on  the  appeal,  the  question  is 
one  of  no  moment  in  this  case. 

Judgment,  as  above  modified,  and  the  or- 
ders appealed  from,  affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 

PER  CURIAM.  It  being  made  to  appear 
to  the  court  that,  by  inadvertence,  the  mod- 
ification of  the  judgment  herein  was  made 
without  an  appropriate  order  with  reference 
to  the  costs  on  appeal,  it  is  therefore  ordered 
that,  in  addition  to  the  modification  of  the 
judgment  as  in  the  opinion  designated,  a  fur- 
ther order  be  entered,  as  follows:  Costs  on 
appeal  to  be  paid,  five-tenths  (»/io)  by  Thom- 
as Higgins,  defendant  and  appellant;  one- 
tenth  (Vio)  by  the  Consolidated  Lumber  Com- 
pany; and  four-tenths  («/io)  by  Howe  Bros. 

On  Rehearing. 

The  petition  for  rehearing  should  be  denied. 
The  law  of  interpretation  relating  to  mechan- 
ics' liens  in  this  state  being,  or  recently  hav- 
ing been,  in  a  stage  of  transition,  It  may  not 
be  amiss  for  us  to  restate  more  in  detail  our 
view  of  the  logic  of  the  recent  declarations  of 
the  Supreme  Court  in  respect  to  unrecorded 
building  contracts  wherein  the  amount  agreed 
to  be  paid  exceeds  $1,000. 

The  Constitution  establishes  a  right  of  lien 
for  the  benefit  of  the  persons  named  in  sec- 
tion 15  of  article  20,  and  requires  the  Legisla- 
ture to  provide  for  a  speedy  and  efficient  en- 
forcement of  "such  liens,"  that  is,  the  liens 
provided  for  by  the  preceding  clause.  The 
statute  is  Intended  to  supply  the  means  for 
such  enforcement,  and  will  be  construed  with 
a  view  to  accomplish  the  constitutional  pur- 
pose. In  so  far  as  the  act  affects  the  right 
to  contract,  it  will  be  limited  in  its  operation 
to  the  persons  whom  the  Constitution  and  the 
statute  were  intended  to  protect  by  giving  a 
lien,  and  to  such  contracts  of  these  persons 
as  relate  to  and  affect  the  lien.  In  interpret- 
ing the  mechanics'  lien  law,  it  is  not  to  be 
considered  as  a  general  law  relating  to  con- 
tracts and  contractual  relations,  but  a  means 
provided  whereby  a  laborer,  mechanic,  or  ma- 
terialman may  declare  his  Intention  to  exer- 
cise his  constitutional  right,  and  enforce  his 
lien.  If  an  action  be  brought  to  foreclose  a 
Hen  and  the  lien  fall,  a  contractor  may  recov- 
er a  personal  judgment  against  the  owner, 
and  the  laborer  or  materialman  may  recover 
a  personal  judgment  against  the  contractor 


or  subcontractor  to  whom  the  labor  or  mate- 
rial was  furnished.  In  both  instances,  if 
there  be  a  contract,  the  recovery  depends 
upon  the  terms  of  the  contract,  and  it  Is  on- 
ly in  the  absence  of  an  express  contract  that 
the  right  of  action  rests  upon  a  quantum  mer- 
uit, quantum  valebant,  or  Implied  contract 
The  right  to  recover  the  judgment  in  either 
case  is  in  no  way  dependent  either  upon  the 
constitutional  provision  or  the  mechanics' 
lien  law. 

The  effect  then,  of  the  failure  of  the  con- 
tractor or  owner  to  record  the  contract  is  to 
render  the  contract  void  as  a  limitation  of 
the  liability  of  the  owner.  The  obligation 
of  the  owner  to  pay  the  laborer  and  material- 
man Is  no  longer  limited  by  the  contract  price 
if  he  fall  to  record,  and  the  penalty  as  to  him 
is  the  exercise  by  lien  claimants  of  a  right  of 
Hen  coextensive  with  the  value  of  the  prop- 
erty. The  failure  to  record  the  contract  does 
not  affect  the  contractual  rights  of  the  par- 
ties in  any  manner.  It  only  affects  the  funds 
from  which  their  demands  may  be  paid  after 
a  judgment  is  obtained  and  a  right  of  Hen. 
established.  The  mechanics'  Hen  law  does 
not  enable  a  Hen  claimant  to  recover  judg- 
ment for  any  more  or  any  less  than  the 
amount  which  he  expressly  agrees  to  take. 
It  has  nothing  to  do  with  the  amount  of  the 
judgment  which  he  is  entitled  to  recover, 
but  makes  effective  the  judgment  by  a  Hen 
upon  the  property  upon  which  he  has  bestow- 
ed his  labor  or  material.  Therefore,  whefiN 
the  Supreme  Court  says  that  the  contract  Is  \ 
not  void  as  between  the  parties. (because  not 
recorded),  we  understand  that  the  contract  Is  I 
valid  except  as  to  Hen  claimants  establishing 
their  rights  under  the  law,  and  that  the  end 
and  purpose  of  the  law  and  of  the  provision 
of  section  1183  "that  they  shall  be  wholly 
void"  is  accomplished  by  a  construction  which 
adds  the  words,  "as  to  all  valid  lien-claim- 
ants," and  thereby  prevents  the  Hen  provided 
for  laborers  and  materialmen  from  being  de- 
feated by  any  act  or  omission  upon  the  part 
of  the  owner  or  contractor.  The  right  of  the 
contractor  to  a  Hen  Is  removed  from  consid- 
eration by  the  failure  to  record  the  contract 
but  this  does  not  change  the  basis,  measure, 
or  test  of  recovery  of  the  contractor  from  the 
owner.  There  being  no  Hen  to  foreclose,  the 
parties  are  relegated  to  their  legal  rights. 
To  say  that  the  contract  is  the  "measure  of 
recovery"  and  the  "test  of  the  right  to  recov- 
er" Is  to  say  that  we  must  look  to  the  con- 
tract to  determine  the  substantial  rights  of 
the  parties.  This  being  true,  then  the  re- 
covery must  be  in  an  action  "brought  on  the 
contract"  (Camp  v.  Behlow,  2  Cal.  App.  099, 
84  Pac.  251),  and  the  contract  becomes  the 
"basis  of  recovery."  The  law  having  provid- 
ed for  the  payment  out  of  the  owner's  prop- 
erty of  all  valid  liens  established  against  It 
of  course,  these  become  credits  which  the 
owner  is  entitled  to  set  up,  as  he  may  any 
defense  pleadable  In  an  ordinary  action  on 
a  contract   Such  being  the  effect  of  the  cas- 


Digitized  by 


420 


97  PACIFIC  REPORTER. 


(CaU 


ee  as  we  read  them,  we  have,  in  response  to 
a  suggestion  in  the  petition  for  a  rehearing 
that  there  is  an  uncertainty  In  our  declara- 
tion of  the  law,  restated  it  so  that  there  can 
be  no  misunderstanding  of  our  views  on  this 
point 

Petition  for  rehearing  denied. 


LOS  ANGELES  PRESSED  BRICK  CO.  v. 
HIGGINS  et  al.    (L.  A  2,061.) 

(Supreme  Court  of  California.   Sept.  7,  1908.) 

1.  Mechanics'  Liens  —  Enforcement  —  Ac- 
tion to  Enforce—  Personal  Liability— 
Reasonable  Value  or  Work— Necessity 
or  Findings. 

A  contractor  cannot  recover  in  an  action 
on  a  contract  not  filed  and  recorded  as  required 
by  the  mechanics'  lien  law,  unless  there  is  a 
finding  under  the  allegation  and  proof  of  the 
reasonable  value  ot  the  work  done. 

2.  Pleading — Answer  —  Failure  to  Dent- 
Admissions  —  Reasonable  Value  or  Ma- 
terials. 

Where  the  contractors'  complaint  in  a  con- 
solidated action  by  contractors,  materialmen, 
etc,  against  the  owner  to  enforce  mechanics 
liens  alleged  that  the  contracts  were  recorded, 
and  the  answer  not  only  failed  to  deny  this  al- 
legation, but  averred  that  they  were  duly  re- 
corded, that  fact  was  established  by  the  plead- 
ings, and  no  findings  of  the  value  of  materials, 
eta,  was  necessary,  as  between  the  contractor 
and  owner,  and  a  finding  that  the  contract  was 
not  recorded  did  not  destroy  the  effect  of  the 
admissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Pleading,  H  270-  275.] 
8.  Action— Consolidation— ErrECT. 

The  consolidation,  for  the  purpose  of  trial, 
of  actions  by  contractors,  materialmen,  etc, 
against  the  owner  to  enforce  a  mechanic's  lien, 
did  not  change  the  issues  in  the  respective 
cases,  or  render  ineffectual  admissions  in  the 
pleadings  between  the  contractors  and  owner 
that  the  contracts  were  recorded,  and  the  find- 
ing of  the  trial  court  to  the  contrary  would  ap- 
ply only  to  the  other  actions. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  Waldo  M.  York,  Judge. 

Consolidated  action  by  the  Los  Angeles 
Pressed  Brick  Company  against  Thomas  Hig- 
glns  and  others  to  foreclose  a  mechanic's 
lien.  From  a  judgment  for  plaintiff,  one  de- 
fendant appealed.  Affirmed. 

R.  L.  Horton  and  J.  Wiseman  MacDonald, 
for  appellant  Chas.  L.  Batcheller,  Percy  B. 
Lhoyd,  Scarborough  &  Bowen,  W.  D.  McCon- 
nell,  Munson  &  Barclay,  Jones  &  Weller,  Hut- 
ton  &  Williams,  and  T.  C.  Rldgeway,  for  re- 
spondents. 

PER  CURIAM.  The  refusal  of  this  court 
to  order  this  cause  transferred  to  this  court 
for  rehearing  must  not  be  understood  as  an 
approval  of  the  remarks  in  the  opinion  of  the 
District  Court  of  Appeal,  to  the  effect  that  a 
finding  as  to  the  reasonable  value  of  the  work 
done  on  the  building  was  unnecessary  to  sup- 
port the  Judgment  in  favor  of  the  original 
contractor  against  Hlggins,  the  owner,  and 
(that  he  could  recover  on  an  unrecorded  con- 


tract That  judgment  was  fully  supported 
without  such  finding,  because  such  finding 
was  unnecessary  under  the  issues  presented  by 
the  answer  of  the  owner  to  the  complaint  of 
the  contractor.  That  complaint  alleged  that 
the  contracts  were  each  duly  recorded.  The 
answer  of  the  owner  thereto  not  only  failed 
to  deny  this  allegation  and  therefore  admitted 
Its  truth  for  all  the  purposes  of  the  case,  as 
between  those  parties,  but  It  also  affirmatively 
averred  that  they  were  duly  recorded.  So  far 
as  these  parties  were  concerned,  that  fact  was 
established,  and  no  finding  on  the  subject 
was  necessary.  The  finding  that  the  contract 
or  one  of  them,  was  not  recorded,  was  ad- 
dressed to  the  issues  arising  between  the 
other  parties,  and  it  could  not  destroy  the 
effect  of  the  admission  to  the  contrary  to 
support  the  Judgment  between  the  owner  and 
the  original  contractor.  The  consolidation  for 
the  purpose  of  trial,  of  all  the  cases,  did  not 
change  the  Issues  in  the  respective  cases,  nor 
render  the  admissions  of  the  pleadings  inef- 
fectual when  applied  to  the  particular  cases 
In  which  they  were  made.  It  is  unnecessary  to 
express  any  opinion  with  regard  to  the  right 
of  the  original  contractor  to  recover  on  his 
contract  notwithstanding  the  fact  that  the 
contract  may  not  have  been,  In  fact  recorded. 


KORNBLUM  v.  ARTHURS  et  aL    (L.  A 
2,086.) 

(Supreme  Court  of  California.   Sept  2,  1908.) 
L,  Vendor  and  Purchaser— Rescission  or 
Contract— Laches. 

Where  plaintiff  purchased  property  for  spec- 
ulative purposes,  held,  advertised,  and  offered  it 
for  sale  at  a  price  above  that  which  he  was  to 
pay  for  it  during  a  time  when  the  real  estate 
market  was  feverishly  active  and  he  might  rea- 
sonably expect  a  sale  at  an  increased  price,  and 
after  the  market  suffered  a  partial  collapse  and 
became  somewhat  stagnant  attempted  to  rescind 
the  contract  of  purchase  because  of  an  alleged 
misrepresentation  made  in  connection  therewith, 
though  he  had  full  knowledge  of  the  facta  months 
before,  he  was  precluded  by  his  laches. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  212,  213.] 

2.  Same— Contract  to  Purchase— Foreclos- 
ure or  Purchaser's  Rights— Allowance 
or  Time  to  Pay  Amount  Due. 

Upon  a  foreclosure  of  the  rights  of  a  con- 
tract purchaser  of  land,  it  is  consonant  with 
equity  to  allow  the  purchaser  10  days'  time  in 
which  to  preserve  his  rights  in  the  property  upon 
payment  of  the  moneys  provided  in  bis  con- 
tract. 
8.  Same. 

Where  the  purchaser  in  a  contract  for  the 
sale  of  land  had  been  allowed  extensions  of 
time  for  the  making  of  payments,  and  had  been 
guilty  of  laches  in  bringing  an  action  to  rescind 
the  contract  in  which  a  foreclosure  of  his  in- 
terest was  decreed,  a  10-day  period  in  which  to 
preserve  his  rights  to  the  property  by  paying  the 
amount  due  under  the  contract  was  not  an  un- 
justly short  limit  of  time. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  J.  S.  Noyea, 
Judge. 

Action  by  M.  S.  Kornblum  against  Mary 
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M.  Arthurs  and  another.  From  an  order 
and  a  judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

Goldberg  &  Melly,  for  appellant  Tanner, 
Taft  &  Odell,  for  respondents. 

HENSHAW,  J.  Plaintiff  sued  to  rescind  a 
contract  for  the  purchase  of  real  estate  and 
to  recover  the  portion  of  the  purchase  price 
which  he  had  paid,  upon  the  ground  that  he 
was  induced  to  enter  Into  the  contract  by  the 
false  and  fraudulent  representations  made  by 
the  vendor.  Lot  23  in  "Venice  of  America 
Tract,"  which  is  the  subject-matter  of  this 
controversy,  is  one  of  a  series  of  12  lots, 
Identical  in  size,  constituting  the  southwest- 
erly portion  of  block  2,  a  business  block  of 
the  town.  The  fraudulent  representation  re- 
lied on  as  the  basis  for  rescission  was  the 
alleged  statement  to  plaintiff  by  defendant 
Arthurs  and  her  agent  that  all  of  these  other 
lots,  excepting  lot  23,  were  incumbered  by  a 
building  restriction  which  compelled  pur- 
chasers to  begin  the  erection  of  buildings 
thereon  within  60  days  from  the  date  of  pur- 
chase, but  that  lot  23  was  free  from  such 
building  restriction  and  time  limit.  The  con- 
tract made  by  the  agent  of  said  defendant 
with  the  plaintiff  contained  the  following: 
"It  Is  understood  that  restrictions  on  this 
lot  place  no  limit  on  time  bldg.  must  be  com- 
pleted; otherwise,  no  sale."  The  written 
contract  between  the  parties  thus  contained 
no  representation  as  to  the  status  of  the 
other  lots,  and  the  representation  actually 
made  as  to  lot  23  was  true.  It  was  equally 
true,  however,  of  the  other  lots  of  the  block. 

Upon  conflicting  evidence  the  court  found 
that  the  representation  alleged  had  not  been 
made.  It  found,  moreover,  that  extensions 
of  time  had  been  granted  to  plaintiff  at  his 
request  for  the  making  of  payments  on  the 
purchase  price  of  the  lot,  and  that  during 
this  time  plaintiff  advertised  the  lot  for 
sale  at  a  price  greater  than  that  for  which 
he  had  engaged  to  purchase  it;,  that  the  lot 
was  worth  at  the  time  of  sale,  and  at 
the  time  of  the  commencement  of  suit,  the 
amount  which  the  plaintiff  had  contracted  to 
pay  for  it;  that  plaintiff  at  the  time  of  en- 
tering into  the  contract  had  every  oppor- 
tunity to  inquire  into  the  condition  of  the 
title  of  the  other  lots  In  the  block,  and  in 
fact  did  make  inquiries  concerning  the  same, 
and  that,  even  if  he  did  not  know  the  fact 
before,  in  August  he  became  fully  aware  of 
the  condition  of  the  title  of  the  other  11 
lots;  that,  notwithstanding  this  knowledge, 
he  did  not  claim  rescission  or  offer  to  rescind 
until  November  1,  1905,  the  date  upon  which, 
under  the  extension  of  time  which  he  had 
asked  for  and  obtained,  an  additional  pay- 
ment had  become  due.  As  has  been  said, 
the  court  found  against  the  alleged  fraudu- 
lent representation  upon  sharply  conflicting 
testimony. 

Appellant  offered  to  prove  that  defendants 


had  made  the  same  representations  to  anoth- 
er agent  In  placing  the  property  in  that 
agent's  hands  for  sale,  and  the  testimony 
was  refused  admission.  It  may  be  assumed 
that  this  should  have  been  received  in  evi- 
dence, on  the  ground  that,  where  fraud  in 
the  purchase  and  sale  of  property  Is  in  issue, 
evidence  of  other  frauds  or  fraudulent  rep- 
resentations of  like  character  committed  by 
the  same  parties  at  or  near  the  same  time 
la  admissible.  Bancroft  v.  Herlnghl,  54  Cal. 
120;  Kelley  v.  Owens  (Cal.)  30  Pac.  506; 
Lincoln  v.  Claflin,  7  Wall.  188,  19  L.  Ed.  106"; 
Cary  v.  Hotalllng,  1  Hill  (N.  Y.)  811,  37 
Am.  Dec  823. 

But  to  this  and  other  alleged  errors,  not 
necessary  here  to  consider,  the  sufficient  an- 
swer is  made  by  respondents  that  they  are, 
one  and  all,  immaterial  In  this  case  under  the 
finding  of  laches,  which  the  court,  upon  suffi- 
cient evidence,  declared  the  plaintiff  to  be 
guilty  of.  The  circumstances  as  found  by 
the  court  are  that  the  property  was  purchas- 
ed by  plaintiff  for  speculative  purposes ;  that 
he  held  it,  advertised  it,  and  offered  it  for 
sale  at  a  price  above  that  which  he  was  to 
pay  for  it,  during  a  time  when  the  real  estate 
market  was  feverishly  active  and  the  plain- 
tiff might  reasonably  expect  a  sale  of  the 
property  at  this  Increased  price;  and  that 
only  after  the  market  suffered  a  partial  col- 
lapse, and  became  somewhat  stagnant,  did 
the  plaintiff  make  any  complaint  or  effort  to 
rescind,  though  he  possessed  full  knowledge 
of  all  the  facts  months  before.  All  these 
matters,  as  found  by  the  court,  justify  its 
refusal  upon  the  ground  of  laches  to  award 
the  plaintiff  any  relief. 

The  court  decreed  a  foreclosure  of  plain- 
tiff's interest,  allowing  him,  however,  10  days 
in  which  to  preserve  his  rights  to  the  prop- 
erty upon  payment  of  the  moneys  provided 
in  his  contract  This  was  in  consonance  with 
equity.  Keller  v.  Lewis,  53  Cal.  113.  Nor 
can  it  be  said  that  the  10  days  was  an  un- 
justly short  limit  of  time,  considering  the  ex- 
tensions of  time  and  indulgences  which  had 
been  shown  to  the  plaintiff,  and  his  laches 
in  commencing  the  action  which  he  finally 
brought. 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  LORIGAN,  J.;  SLOSS,  J. 


DONNELLY  v.  TREGASKIS.    (Sac.  1,632.) 
(Supreme  Court  of  California.    Sept.  4,  1908. 
Rehearing  Denied  Oct  2,  1908.) 

1.  Husband  and  Wrra  —  Pbopebtt  —  Home- 
stead. 

Plaintiff  and  his  wife  being  in  possession  of 
land  under  a  contract  of  purchase,  which  was 
afterwards  completed,  she  recorded  a  declara- 
tion of  homestead  on  the  property.  Later  he 
deeded  to  her  his  interest  for  a  money  consid- 
eration and  removed  to  another  state,  and  she 
procured  a  divorce;  the  decree  awarding  h»r 
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the  property.  Held  that,  if  the  declaration  of 
homestead  was  invalid,  so  that  the  property  did 
not  become  a  homestead,  plaintiff's  deed  devest- 
ed him  of  all  title,  regardless  of  the  court's 
award  in  the  divorce  suit 
2.  Homestead — Declaration  —  Description 

—Essentials. 

Under  Civ.  Code,  §  1263,  requiring  a  dec- 
laration of  homestead  to  describe  the  premises, 
the  description  must  be  such  as  will  serve  to 
identify  the  property,  and  a  description  locat- 
ing land  by  reference  to  a  map  made  by  a 
specified  surveyor  is  insufficient,  in  the  absence 
of  the  production  and  identification  of  the  map. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  §  6L] 

8.  Adverse  Possession  —  Possession  undeb 

Deed. 

Defendant  having  taken  possession  of  land 
under  a  recorded  deed  from  a  divorced  wife,  who, 
had  legal  title  and  power  to  convey,  subject  to 
the  homestead,  the  deed  afforded  defendant  more 
than  color  of  title,  and  she  acquired  title  as 
against  the  husband  by  adverse  possession  main- 
tained for  the  statutory  time  and  under  statu- 
tory conditions. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  {§  415-429.] 

Department  2.  Appeal  from  Superior  Court 
Solano  Comity ;  L.  G.  Harrier,  Judge. 

Action  to  quiet  title  by  James  Donnelly 
against  Elizabeth  J.  Tregaskis.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

See  94  Pac  383. 

Paul  C.  Harlan,  for  appellant  Frank  B. 
Devlin,  for  respondent 

HENSHAW,  J.  Plaintiff  brought  this  ac- 
tion to  quiet  title  to  a  lot  of  land  in  the  city 
of  Vallejo.  Upon  January  7,  1869,  plaintiff 
and  his  wife  were  living  upon  the  property 
in  question  under  a  contract  of  purchase,  and 
subsequently  the  purchase  was  completed. 
Upon  that  date  the  wife  executed  a  declara- 
tion of  homestead  upon  the  property,  which 
was  recorded  upon  the  11th  day  of  the  same 
month.  Differences  arose  between  plaintiff 
and  his  wife,  and  in  1891  he  executed  a  deed 
to  her  of  all  his  interest  In  the  property ;  she 
paying  him  a  money  consideration  therefor. 
He  left  California  and  took  up  his  residence 
in  the  city  of  New  York.  Subsequently  his 
wife  instituted  an  action  for  divorce,  and 
service  of  summons  upon  the  husband  was 
obtained  by  publication.  She  secured  her 
divorce  upon  September  20,  1897.  The  af- 
fidavit of  service  by  publication  declared 
that  the  defendant  (this  plaintiff)  resided  at 
No.  695  First  avenue,  New  York  City,  state 
of  New  York.  The  return  of  service  showed 
that  a  copy  of  the  summons,  attached  to  a 
true  copy  of  the  complaint,  had  been^de- 
posited  in  the  post  office,  directed  to  "James 
Donnelly,  the  said  defendant,  at  No.  695 
Fifth  avenue,  New  York  City,  New  York." 
In  the  decree  awarding  Mrs.  Donnelly  her 
divorce,  the  property  here  in  controversy  was 
set  apart  to  her.  On  the  6th  day  of  October, 
1897,  Mrs.  Donnelly  executed  to  this  defend- 
ant a  deed  to  the  property,  receiving  there- 
for its  full  monetary  value.   Mrs.  Tregaskis 


REPORTER.  (Cat 

has  remained  in  possession  of  the  property 
ever  since,  claiming  It  against  the  world; 
her  possession  being  undisputed  until  this 
action  was  commenced  November  22,  1905. 
Appellant  bases  his  claim  to  the  property  up- 
on his  construction  of  the  provisions  of  sec- 
tion 1474,  Code  of  Civil  Procedure,  and  sec- 
tion 4  of  the  homestead  act  (St  1860,  p.  312, 
c  820),  as  amended  In  1862  (St  1862,  p.  519, 
c.  396),  the  provisions  of  which  laws  he  con- 
tends give  him,  as  the  survivor  of  the  mar- 
ital community,  the  absolute  title  to  the 
homestead.  In  this  connection  he  argues  that 
the  decree  of  divorce  was  void  for  Insuffi- 
ciency of  proof  of  service  appearing  upon  the 
face  of  the  judgment  roll  as  above  noted; 
that  the  homestead  character  Impressed  up- 
on the  land  was  not  destroyed,  and  could  not 
be  destroyed,  excepting  by  Joint  act  of  the 
parties;  and  that  it  remained  In  full  force 
and  effect  notwithstanding  his  deed  to  his 
wife  and  her  deed  to  this  defendant 

All  of  this  presupposes  the  recordation  of 
a  valid  declaration  of  homestead.  If,  bow- 
ever,  the  declaration  of  homestead  was  in- 
valid, so  that  the  property  did  not  become  a 
homestead,  then,  Indisputably,  appellant's 
deed  to  his  wife  divested  him  of  all  title  to 
the  property,  regardless  of  the  court's 
award  to  her  of  the  property  in  the  divorce 
proceeding.  The  declaration  of  homestead 
made  by  the  wife  recited  as  to  description 
that  she  resided  with  her  family  "on  the  lot 
of  land  and  premises  situate,  lying  and  be- 
ing in  the  city  of  Vallejo,  county  of  Solano, 
state  of  California,  bounded  and  described 
as  follows,  to  wit:  Being  lot  No.  14,  tn 
block  No.  266,  according  to  the  map  of  said 
Vallejo  made  by  C.  W.  Rowe,  surveyor."  A 
description  of  the  premises  Is  -required  by  the 
Code  as  an  essential  to  a  valid  declaration 
of  homestead.  Civ.  Code,  |  1263;  Jones  v. 
Gunn,  149  Cal.  687,  87  Pac.  578.  A  descrip- 
tion of  the  premises  necessarily  means  such 
description  as  will  serve  to  Identify  the  prop- 
erty. To  uphold  homesteads,  which  are  fa- 
vored by  the  law,  great  liberality  in  this 
respect  will  be  allowed;  but  the  rule  never- 
theless obtains  in  full  force  that  the  descrip- 
tion must  be  sufficient  so  that  the  property 
may  be  Identified  in  some  legitimate  manner. 
Here  the  sole  description  of  the  property  is 
that  it  is  a  numbered  lot  in  a  numbered  block 
in  the  city  of  Vallejo,  which  numbered  lot 
and  block  are  located  solely  by  reference  to 
"a  map  of  said  Vallejo  made  by  C.  W.  Rowe, 
surveyor."  No  such  map  was  produced  In 
evidence,  and  the  negative  was  shown  by 
the  defense  to  the  effect  that  no  such  map 
was  of  record.  In  the  absence  of  the  pro- 
duction and  identification  of  the  map,  It 
would  be  impossible  for  any  person  to  lo- 
cate the  premises  sought  to  be  described.  It 
differs  essentially  in  this  respect  from  the 
description  considered  by  this  court  in  the 
Matter  of  the  Estate  of  Caroline  Ogbura. 
105  Gal.  95,  88  Pac.  498.   There  the  location 
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of  the  land  was  fixed  as  "being  the  western 
part  of  lot  No.  5  of  said  village,  as  laid  out 
by  F.  8.  Freeman's  division  of  said  village, 
the  same  being  37  feet  front  on  Main  street 
of  said  village,  and  extending  back  with  par- 
allel lines  190  feet  deep,  it  being  a  part  of 
the  southeast  quarter  of  section  21,  in  town- 
ship No.  10,  of  range  2  east"  There,  besides 
the  reference  to  the  map,  the  size  of  the  lot 
ii  given,  its  location  upon  Main  street  fixed, 
and  its  situs  as  a  part  of  a  government  sub- 
division set  forth  with  particularity.  In 
this  discussion  we  do  not  mean  to  be  under- 
stood as  holding  that  to  make  a  sufficient 
description  a  deed  must  refer  to  a  map  ac- 
tually of  record.  We  do  mean,  however,  to 
declare  the  unquestioned  rule  that  where  a 
description  is  dependent  for  its  sufficiency 
upon  some  other  instrument,  such  as  a  map, 
the  map,  properly  Identified,  must  be  produc- 
ed, or  in  some  manner  established,  or  the  de- 
scription must  fall.  So  It  is  said  In  Caldwell 
t.  Center,  80  Cal.  540,  88  Am.  Dec.  131:  "Al- 
though the  parties  to  a  deed  may  describe  the 
property  therein  conveyed  by  a  reference 
therein  to  another  deed  or  map  which  con- 
tains a  description,  yet  the  deed  and  the  in- 
strument referred  to,  when  taken  together, 
must  be  as  certain  in  respect  to  the  descrip- 
tion as  a  description  contained  In  the  deed 
itself.''  So  in  Cadwalder  v.  Nash,  78  Cal. 
45,  14  Pac.  386,  It  is  said:  "The  deed  and 
the  map  or  instrument,  however,  when  taken 
together,  must  be  as  certain  In  respect  to  the 
description  as  a  description  contained  in  the 
deed  itself,  and  the  Identity  of  the  map  re- 
ferred to,  must  be  clearly  established." 

But  upon  another  consideration,  equally 
beyond  question,  the  judgment  of  the  trial 
court  was  sound  The  defendant  pleaded 
title  by  adverse  possession  and  the  statute 
of  limitations.  These  pleas  were  abundantly 
supported  by  evidence.  As  against  them, 
appellant  argues  that,  the  decree  of  divorce 
being  void,  the  wife's  possession  was  his  pos- 
session, and  that  the  wife's  deed  to  this  de- 
fendant, under  which  she  entered,  being  bas- 
ed upon  a  void  decree,  would  not  serve  to 
initiate  an  adverse  possession  under  section 
323,  Code  of  Civil  Procedure.  But  this  de- 
fendant founded  her  claim  upon  a  written  In- 
strument—a deed — and  took  possession  of  the 
property  under  this  instrument;  the  wife  at 
the  time  indisputably  having  legal  title  to 
the  property  and  (assuming  a  valid  home- 
stead) having  power  to  convey  this  legal  title, 
subject  to  the  homestead  There  can  be  no 
doubt  that  such  a  deed  afforded  more  even 
than  color  of  title.  The  deed  was  immediate- 
ly recorded,  and  possession  was  taken  under 
it  That  possession  so  taken  under  such  a 
deed,  maintained  for  the  statutory  time  and 
under  statutory  conditions,  can  ripen  into  a 
title  by  adverse  possession  may  not  be  ques- 
tioned, and,  indeed,  has  been  decided  in  Mc- 
Cormack  v.  SHsby,  82  Cal.  72,  22  Pac.  874, 
where  it  Is  adjudicated  that  adverse  posses- 


sion for  the  requisite  time  and  character  will 
extinguish  a  homestead 

For  which  reasons,  the  Judgment  appealed 
from  Is  affirmed. 


We  concur:   LORIGAN,  J. ;  SHAW,  J. 


BURNETT  et  al.  v.  GLAS  et  al.   (Sac  1,485.) 

(Supreme  Court  of  California.   Sept.  8  and  10, 

1008.) 

1.  Mechanics'  Liens— Contract  to  Prevent 
Liens— Statutory  Requisites—  "Filing  or 
the  Contract." 

Where  a  written  building  contract  provides 
that  the  building  shall  be  constructed  in  accord- 
ance with  plans,  drawings,  and  specifications,  re- 
ferred to  as  attached  or  as  kept  in  the  office  of 
an  architect  named  therein,  such  plans,  etc., 
are  an  essential  part  of  the  contract,  and  must 
be  filed  with  it,  in  order  to  constitute  a  "filing 
of  the  contract,"  within  Code  Civ.  Proa  | 
1183,  which  will  protect  the  property  from  me- 
chanics' liens ;  and  the  contract  must  also  pro- 
vide, as  required  by  section  1184,  that  "at  least 
25  per  cent  of  the  whole  contract  price  shall 
be  made  payable  at  least  35  days  after  the  final 
completion  of  the  contract,"  otherwise  in  either 
case  the  property  will  be  subject  to  liens  in 
favor  of  those  doing  labor  or  furnishing  ma- 
terials to  the  same  extent  as  though  there  had 
been  no  contract  and  the  labor  and  materials 
had  been  furnished  at  the  personal  instance  and 
request  of  the  owners. 

2.  Same— Right  to  Lien— Persons  Entitled 
to  Lien. 

The  fact  that  a  member  of  a  partnership 
is  surety  on  the  bond  of  a  building  contractor 
conditioned  for  the  delivery  of  the  building  to 
the  owner  free  from  liens  will  not  debar  the 
firm  of  which  he  is  a  member  of  the  right  to 
a  mechanic's  lien  on  the  building  for  labor  or 
materials  furnished,  unless  it  is  Bhown  that  he 
signed  the  bond  on  behalf  of  the  partnership 
and  with  the  consent  or  ratification  of  his  part- 
ner. 

8.  Same— Priority  as  Between  Lien  Claim- 
ant and  Mortgagee— Date  or  Lien. 

Under  Code  Civ.  Proc.  I  1186,  which  pro- 
vides that,  where  there  is  no  valid  contract 
between  the  owner  and  a  building  contractor, 
the  priority  of  mechanics'  liens  is  to  be  deter- 
mined by  the  time  the  work  was  done  "or  the 
materials  commenced  to  be  furnished,"  the  time 
when  a  materialman  commenced  delivery  fixes 
his  rights  as  a  lien  claimant,  as  between  him 
and  a  mortgagee,  as  well  aa  other  lien  claim- 
ants. 

4.  Same — Foreclosure  —  Sale  —  Mortgaged 
Property. 

On  a  foreclosure  of  mechanics'  Hens,  some 
of  which  are  paramount  to  a  mortgage  and 
others  subject  thereto,  the  decree  may  proper- 
ly direct  a  sale  of  the  property  in  fee  and  the 
application  of  the  proceeds  to  the  payment  of 
all  liens  in  the  order  of  priority,  including  the 
mortgage,  although  it  is  not  due. 

5.  Same— Interest. 

In  a  decree  foreclosing  mechanics'  liens 
for  labor  or  materials  furnished  at  an  agreed 
price,  the  court  may  properly  allow  interest 

Erior  to  judgment:  but  where  the  amount  due 
i  unliquidated  until  fixed  by  the  judgment,  as 
where  materials  were  furnished  to  be  paid  for 
at  the  reasonable  market  price,  interest  should 
not  be  allowed  prior  to  the  judgment. 

Department  1.  Appeal  from  Superior  Court, 
Madera  County;  W.  M.  Conley,  Judge. 

Action  by  J.  H.  Burnett  and  others  against 
Frank  Glas,  Jr.,  and  others.   Judgment  for 
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plaintiffs,  and  defendants  appeal.  Modified 
and  affirmed. 

W.  ED.  Larew,  for  appellants.  P.  A.  Fee, 
L.  L.  Cory,  and  Stanton  Jj.  Carter,  for  re- 
spondents. 

ANGfELLOTTI,  J.  This  Is  an  appeal  by 
defendants,  the  owners  of  a  lot  of  land  In 
the  town  of  Madera,  77%  feet  on  Yosemlte 
avenue  by  150  feet  In  depth  on  C  street,  from 
a  judgment  given  In  several  actions  for  the 
foreclosure  of  the  liens  of  certain  mechanics 
and  materialmen  arising  In  and  about  the 
construction  of  a  building  on  said  land,  which 
actions  were  consolidated  under  section  1195, 
Code  of  Civil  Procedure,  and  tried  as  one 
action.  The  findings  show  the  material  facts 
to  be  as  follows: 

On  November  9,  1903,  the  appellants,  as 
owners,  entered  Into  a  written  contract  with 
one  W.  J.  Slrcy,  as  contractor,  for  the  erec- 
tion on  said  land  of  a  one-story  and  basement 
brick  store  building;  the  contractor  agreeing 
therein  "to  furnish  the  necessary  labor  and 
materials  •  •  •  and  perform  and  com- 
plete In  a  workmanlike  manner  all  the  brick 
work,  iron  work,  plastering,  and  carpenter 
work,  and  other  works  shown  and  described 
in  and  by  and  In  conformity  with  the  plans, 
drawings  and  specifications  for  the  same, 
made  by  Jullen  Mourot,  the  authorized  archi- 
tect employed  by  the  owner,  and  are  signed 
by  the  parties  hereto,  and  are  to  be  kept  and 
remain  In  the  office  of  said  architect,  sub- 
ject to  the  Inspection  of  the  parties  hereto 
and  others  concerned  In  said  erection."  In 
the  contract  It  was  further  provided  that 
said  building  was  to  be  a  "one-story  and 
basement  brick  store  building,  with  corrugat- 
ed galvanized  Iron  roof,  said  building  to  be 
77'  6"x80  ft."  It  was  expressly  found  that 
the  plans,  drawings,  and  specifications  men- 
tioned in  said  contract  were  a  material,  Im- 
portant, and  necessary  part  thereof;  and 
this  conclusion  was  manifestly  correct  The 
plans,  drawings,  and  specifications  were  nev- 
er filed  in  the  county  recorder's  office.  The 
remainder  of  the  contract  was  so  filed  on 
November  19,  1903.  According  to  the  terms 
thereof,  the  consideration  of  $7,320  was  to  be 
paid  In  five  installments  of  $1,464  each,  the 
fourth  Installment  to  be  paid  when  the  build- 
ing was  completed  and  accepted,  and  the 
last  installment,  which  was  only  20  per  cent 
of  the  wnole  contract  price,  was  to  be  re- 
tained for  35  days  after  completion.  On 
November  ±7,  1903.  the  contractor  gave  a 
bond  upon  said  contract  with  M.  R.  Madary 
and  C.  J.  Craycroft  as  sureties,  by  which 
the  sureties  guaranteed  the  performance  of 
said  contract  and  the  delivery  of  the  build- 
ing free  of  Hens.  Work  was  commenced  by 
the  contractor  In  November,  1903,  and  con- 
tinued to  December  24,  1903,  when  a  further 
written  agreement  was  entered  Into  by  ap- 
pellant and  Slrcy,  whereby  Slrcy  agreed  to 
construct  for  $1,318  a  second  story  to  said 


building,  the  same  to  be  paid  when  "the  story 
is  up  ready  for  the  ceiling  joists."  This  writ- 
ing was  never  filed  in  the  county  recorder's 
office.  The  work  was  continued  under  these 
two  writings  to  April  9, 1904,  when  the  build- 
ing was  completed  and  delivered  to  and  ac- 
cepted by  the  appellants.  Appellants  have 
paid  on  account  of  the  contract  price  $7,387.- 
50,  leaving  In  their  hands  a  balance  of  $1,- 
250.50. 

The  various  lien  claimants,  whose  liens 
were  allowed  by  the  trial  court  furnished 
to  the  contractor  materials  to  be,  and  which 
were,  used  In  the  construction  of  said  build- 
ing, or  performed  labor  thereon,  as  follows : 
J.  H.  Burnett  furnished  materials  at  an 
agreed  price,  namely,  $300.  J.  A.  Slrcy, 
whose  claim  was  assigned  to  plaintiff  Bar- 
rett-Hicks Company,  a  corporation,  perform- 
ed labor  at  an  agreed  price  of  $3.50  per  day, 
to  the  extent  of  $86.70.  J.  A  Dyer  furnish- 
ed materials  under  contract  with  the  con- 
tractor, for  which  the  contractor  agreed  to 
pay  "the  reasonable  market  price  thereof 
from  time  to  time  as  the  same  were  furnish- 
ed and  as  the  work  on  said  building  progress- 
ed" ;  the  amount  of  his  allowed  claim  there- 
for being  $585.45.  J.  A.  Dyer  and  C.  J. 
Craycroft  copartners  under  the  name  and 
style  of  J.  A.  Dyer,  furnished  the  contractor, 
under  contract  with  him,  brick  at  a  fixed 
price  per  thousand  brick,  to  be  paid  for  as 
the  same  were  placed  In  the  building;  the 
balance  of  their  claim,  which  was  allowed, 
being  $717.65.  Watklns  &  Thurman  furnish- 
ed materials  "to  be  paid  for  at  the  regular 
and  usual  market  price  In  cash  upon  delivery 
of  the  same" ;  such  price  being  found  to  be 
$276.64.  The  claims  of  Hen  of  these  parties 
were  all  filed  for  record  In  the  office  of  the 
county  recorder  of  Madera  county  within  the 
proper  time  and  were  all  In  proper  form.  In 
the  claim  of  Watklns  &  Thurman.  so  filed, 
there  was  Included  separately  a  claim  for  an 
amount  due  them,  in  addition  to  the  $276.64, 
for  one-half  the  cost  of  constructing  a  party 
wall;  and  as  to  this  the  court  found  they 
should  be  paid  by  the  other  owners  of  the 
party  wall,  and  were  not  entitled  to  a  Hen 
against  appellants'  property.  It  however, 
found  that  such  claim  was  made  without  any 
wrongful  intent  but  with  an  honest  belief 
that  they  were  entitled  to  a  lien  for  the 
amount.  This  finding  Is  not  attacked.  On 
November  17,  1903,  appellants  borrowed  from 
defendant  Commercial  Bank  of  Madera  the 
sum  of  $8,000,  and  gave  their  mortgage  cov- 
ering said  property  to  secure  payment  there- 
of, with  Interest  at  11  per  cent  per  annum. 
This  mortgage  was  duly  recorded  on  the  day 
of  its  execution.  As  appears  from  the  mort- 
gage Introduced  In  evidence,  the  note  given 
for  this  loan  was  dated  November  19,  1903, 
and  was  payable  "five  years  after  date."  The 
mortgagee  appeared  in  the  actions,  and  in 
its  answers  set  up  said  mortgage,  alleged 
that  "no  part  of  the  principal  sum  mention- 
ed  •••   has  been  paid,"  and  that  the 
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same,  with  Interest,  Is  wholly  unpaid,  and  Is 
a  valid  and  first  lien  on  said  property;  but 
it  did  not  ask  foreclosure  of  its  lien.  The 
Interest  on  this  note  was  paid  to  May  10, 
1905.  The  court  found  that  claimants  J.  A. 
Dyer  and  Dyer  &  Craycroft  both  commenced 
to  furnish  the  materials  furnished  by  them, 
respectively,  on  November  13,  1903,  a  date 
prior  to  the  attaching  of  the  lien  of  defend- 
ant bank's  mortgage.  This  finding  is  not 
attacked.  The  other  liens  were  confessedly 
subject  to  said  mortgage.  There  were  claims 
of  Hen  on  behalf  of  some  other  parties,  which 
were  rejected  by  the  trial  court;  but  these 
parties  have  not  appealed,  and  that  matter  Is 
Immaterial  here.  It  was  further  found  that 
of  said  land  on  which  the  building  was  con- 
structed, the  amount  necessary  for  the  con- 
venient use  and  occupation  of  the  building 
was  77%  feet  on  Tosemite  avenue  by  100 
feet  in  depth  on  C  street  This  finding  is  not 
attacked. 

The  trial  court  concluded  upon  these  facts 
that  the  contract  between  the  appellants  and 
Slrcy  was  void  for  failure  to  comply  with  the 
provisions  of  sections  1183  and  1184,  Code 
of  Civil  Procedure,  and  that  under  the  terms 
of  said  sections  the  labor  done  and  materials 
furnished  by  the  claimants  must  be  deemed 
to  have  been  done  and  furnished  at  the  per- 
sonal instance  of  the  appellants,  and  they 
were  entitled  to  a  lien  therefor,  regardless 
of  the  amount  due  from  appellants  to  the 
contractor.  It  found  the  amounts  due  such 
claimants,  allowing  interest  on  all  the  claims 
prior  to  Judgment,  and  also  attorney  fees. 
Judgment  was  given  accordingly  directing 
the  sale  of  the  portion  of  the  lot  found  to 
be  necessary  for  the  convenient  use  and  oc- 
cupation of  the  building,  and  the  building 
thereon,  and  the  application  of  the  proceeds 
as  follows,  viz.:  (1)  To  the  payment  of  the 
costs,  etc.,  of  sale;  (2)  to  the  payment  of 
the  amounts  due  claimants  J.  A.  Dyer  and 
Dyer  &  Craycroft ;  (3)  to  the  payment  of  the 
amount  of  the  mortgage  Hen  of  defendant 
tbe  Commercial  Bank  of  Madera,  being  $8,- 
000,  with  interest  from  May  19.  1905;  (4) 
to  the  payment  of  tbe  amount  due  on  claim 
of  J.  A.  Slrcy  (held  by  plaintiff  Barrett-Hicks 
Company);  (5)  to  the  payment  of  the 
amounts  due  on  the  claims  of  Watkins  & 
Tbunnan  and  J.  H.  Burnett ;  (6)  any  surplus 
remaining  after  such  payments  to  be  deliver- 
ed to  the  appellants.  It  was  further  adjudg- 
ed that  the  cause  of  action  of  Watkins  & 
Thurman  for  the  amount  claimed  on  account 
of  the  party  wall  be  dismissed,  without 
prejudice  to  their  right  to  maintain  proper 
proceedings  against  the  persons  liable  to  col- 
lect tbe  amount  due  thereon. 

From  this  Judgment  the  owners  alone  ap- 
peal. 

1.  It  cannot  be  doubted,  In  view  of  our  de- 
cisions, that  the  trial  court  was  justified  in 
Its  conclusion  that  by  reason  of  the  failure 
of  the  parties  to  the  building  contract  to  sub- 
stantially conform  to  the  requirements  of 


sections  1183  and  1184.  Code  of  Civil  Pro- 
cedure, parties  doing  labor  or  furnishing  ma- 
terials must  be  deemed  to  have  done  and 
furnished  the  same  at  the  personal  Instance 
and  request  of  the  owners,  and  were  entitled 
to  a  Hen  for  the  value  thereof.  Tbe  plans, 
drawings,  and  specifications  must  be  held  to 
have  constituted  an  essential  part  of  the 
written  building  contract  Where  this  is  so, 
it  Is  firmly  established  by  our  decisions  that 
they  must  be  filed  In  the  county  recorder's 
office  with  the  contract,  in  order  to  consti- 
tute a  filing  of  the  contract  under  section 
1183,  Code  of  Civil  Procedure.  This  is  true, 
even  though  the  contract  itself  does  not  refer 
to  them  as  being  annexed,  but  refers  to  them, 
as  in  the  case  at  bar,  as  being  kept  in  the 
architect's  office,  or  in  some  other  place.  See 
Pierce  v.  Birkholm.  115  Cal.  657,  47  Pac.  681; 
Holland  v.  Wilson,  76  Cal.  434,  18  Pac.  412; 
8.  F.  L.  Co.  v.  O'Neill,  120  Cal.  455,  62  Pac. 
728;  West  Coast  L.  Co.  v.  Knapp,  122  Cal. 
79,  54  Pac.  533;  Wood  v.  O.  &  B.  Transit 
Co.,  107  Cal.  500,  40  Pac.  806;  Dunlop  v. 
Kennedy,  102  Cal.  443,  36  Pac.  765;  Willa- 
mette, etc.,  Co.  v.  College  Co.,  94  Cal.  229, 
238,  29  Pac.  629.  Where  there  is  a  failure 
to  comply  with  the  requirement  as  to  filing, 
the  section  in  terms  provides  that  tbe  con- 
tract "shall  be  wholly  void,"  and  that  "the 
labor  done  and  materials  furnished  by  all 
persons,  except  the  contractor,  shall  be  deem- 
ed to  have  been  done  and  furnished  at  the 
personal  instance  of  the  owner,  and  they 
shall  have  a  Hen  for  the  value  thereof." 
This  penalty  has  been  uniformly  enforced 
by  the  courts,  and  there  can  now  be  no  ques- 
tion as  to  the  validity  of  the  provision.  The 
statute  now  permits  a  memorandum  of  the 
contract  containing  certain  matters  to  be  filed 
In  lieu  of  tbe  contract ;  but  it  is  not  claimed 
or  pretended  that  any  memorandum  was  fil- 
ed or  attempted  to  be  filed.  The  case  of 
Joost  v.  Sullivan,  111  Cal.  294,  43  Pac.  896, 
relied'  on  by  appellants,  was  a  case  where  a 
memorandum  was  filed,  and  this  memoran- 
dum contained  no  reference  to  any  plans 
and  specifications,  and  did  not  even  disclose 
the  fact  that  there  were  plans  and  specifica- 
tions. It  did  comply  with  the  requirements 
of  section  1183,  Code  of  ClvU  Procedure,  as 
to  such  a  memorandum,  and  was  held  suffi- 
cient. In  the  case  of  Willamette,  etc.,  v.  Col- 
lege Co.,  94  Cal.  234,  29  Pac.  629,  speaking 
of  the  amendment  allowing  the  filing  of  a 
memorandum  in  lieu  of  the  contract  the 
court  says:  "After  this  amendment  was 
made,  the  owner  or  the  contractor  could  sat- 
isfy the  statute  by  filing  either  the  contract 
or  such  memorandum ;  but  if  be  filed  the 
contract,  he  must  still  file  the  whole  of  it 
including  the  drawings  and  specifications,  if 
they  were  made  a  part  thereof,  while,  if  he 
preferred  to  file  the  memorandum,  such  mem- 
orandum must  contain  all  the  matters  which 
are  prescribed  In  the  statute  as  the  equiva- 
lent of  the  contract" 
There  was  also  a  substantial  departure 
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from  the  provisions  of  section  1184,  Code  of 
Civil  Procedure,  which  requires  that  "the 
contract  price  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  In  Installments  at 
specified  times;  •  •  •  provided  that  at 
least  twenty-five  per  cent  of  the  whole  con- 
tract price  shall  be  made  payable  at  least 
thirty-five  days  after  the  final  completion  of 
the  contract"  Here,  as  has  been  seen,  un- 
der the  terms  of  the  contract  only  20  per 
cent  of  the  original  contract  price  was  to  be 
so  retained.  It  has  always  been  recognized 
by  this  court  in  line  with  the  express  dec- 
laration of  the  section,  that  where  there  Is 
a  substantial  departure  In  the  contract  from 
the  provisions  as  to  the  times  of  payment 
and  the  reservation  of  at  least  25  per  cent 
of  the  contract  price  for  at  least  35  days  aft- 
er the  completion  of  the  building,  the  prop- 
erty Is  subject  to  Hens  in  favor  of  those  do- 
ing labor  or  furnishing  materials  to  the  same 
extent  that  it  would  have  been  had  there 
been  no  contract  and  the  labor  and  materi- 
als had  been  furnished  at  the  personal  In- 
stance and  request  of  the  owners.  See  Wil- 
lamette, etc.,  Co.  v.  College  Co.,  94  Cat  235, 
29  Pac.  629;  Yancy  v.  Martin,  94  Cal.  561, 
29  Pac.  1111;  San  Diego  L.  Co.  v.  Wool- 
dredge,  90  Cal.  574,  27  Pac.  431;  Brill  v. 
De  Turk,  130  Cal.  241,  62  Pac.  462.  In  the 
recent  case  of  Merced  Lumber  Co.  v.  Bruschi, 
92  Pac.  844,  this  matter  was  considered  at 
length,  and  the  rule  of  the  section  applied  In 
a  case  where  by  the  terms  of  the  contract 
no  part  of  the  contract  price  was  to  be  retain- 
ed after  the  completion  of  the  work. 

2.  It  is  contended  that  claimants  Dyer  ft 
Craycroft  as  copartners,  were  not  entitled  to 
a  Hen  by  reason  of  the  fact  that  C.  J.  Cray- 
croft, one  of  said  partners,  was  a  surety  on 
the  bond  given  by  the  contractor  to  the  own- 
ers, as  hereinbefore  noted.  This  fact  was 
alleged  by  way  of  defense  in  the  answer  of 
appellants  to  the  complaint  of  Dyer  ft  Cray- 
croft as  copartners,  with  the  further  allega- 
tion that  said  Craycroft  was  Indebted  to  ap- 
pellants on  said  bond  In  the  sum  of  $2,000; 
but  there  was  no  allegation  tending  to  show 
that  Craycroft  in  executing  said  bond,  acted 
other  than  in  his  individual  capacity,  or  on 
account  of  said  partnership,  or  with  the 
knowledge  or  assent  of  his  copartner,  Dyer. 
In  the  absence  of  any  evidence  on  the  subject 
other  than  the  bond  itself,  which  is  the  condi- 
tion appellants  claim  Is  shown  by  the  record, 
the  trial  court  was  warranted  in  concluding 
that  Craycroft  became  a  surety  on  said  bond 
in  his  Individual  capacity,  and  not  on  account 
of  said  copartnership,  and  without  any  rela- 
tion thereto  or  connection  therewith.  It  has 
been  held  that  a  surety  on  a  building  con- 
tractor's bond  who  has  guaranteed  the  deliv- 
ery of  the  building  free  of  Hens  cannot  en- 
force a  Hen  against  the  building  (see  Ganahl 
v.  Weir,  180  Cal.  237,  62  Pac.  512;  Blyth  v. 
Robinson,  104  Cal.  239,  37  Pac.  904;  Boisot 
on  Mechanics'  Liens,  §  753);  but  we  do  not 
understand  that  the  partnership  firm  of  which 


such  a  surety  may  be  a  partner  is  necessarily 
barred  from  a  Hen  for  materials  furnished 
by  it  especially  where  the  surety  does  not 
assume  to  act  In  his  capacity  as  a  member  of 
the  firm.  "If  a  partner  does  an  act  for  a 
purpose  which  is  apparently  not  connected 
with  the  firm's  ordinary  course  of  business, 
he  is  not  acting  In  pursuance  of  any  apparent 
authority,  and  the  firm  will  not  be  bound  un- 
less such  partner  in  fact  had  authority,  or 
unless  his  unauthorized  act  so  performed  is 
subsequently  ratified.  •  •  •  The  burden 
of  proving  such  authority  is  on  the  creditor." 
22  Am.  &  Eng.  Ency.  of  Law,  p.  114.  See, 
also,  1  Bates  on  Law  of  Partnership,  §§  452 
to  454  and  349  and  850 ;  Parsons  on  Partner- 
ship, §§  83  and  144.  We  are  of  the  opinion 
that  the  record  discloses  no  reason  why  the 
firm  is  barred  from  Its  right  of  Hen  by  reason 
of  Craycroft's  presenqe  on  the  bond  as  a  sure- 
ty. The  remedy  of  appellants  against  Cray- 
croft for  any  breach  of  the  bond  Is  to  be 
found  elsewhere. 

3.  It  is  contended  by  appellants  that  the 
Hens  of  claimants  J.  A.  Dyer  and  Dyer  ft 
Craycroft  should  not  have  been  held  to  be 
paramount  to  the  mortgage  of  the  bank.  As- 
suming that  appellants  have  some  Interest  hi 
this  matter,  it  is  clear  oh  the  record  that  the 
contention  Is  not  well  founded.  The  findings 
showing  that  the  materials  furnished  by  these 
claimants  under  contract  with  the  contractor 
were  commenced  to  be  furnished  several  days 
prior  to  the  giving  of  the  mortgage  are  not 
attacked.  Under  section  1186  of  the  Code  of 
Civil  Procedure,  In  cases  where  there  is  no 
valid  contract  between  the  owner  and  the  con- 
tractor, the  priority  of  the  Hens  Is  to  be  de- 
termined "by  the  time  the  work  was  done,  or 
the  materials  commenced  to  be  furnished." 
McClaln  v.  Hutton,  131  Cal.  144,  61  Pac.  273, 
63  Pac.  182,  622. 

4.  A  question,  new  in  this  state,  Is  present- 
ed by  the  fact  that  the  decree  requires  the 
payment  from  the  proceeds  of  the  sale  of  a 
debt  of  appellants  secured  by  mortgage  on 
the  premises,  although  the  note  evidencing 
such  indebtedness  is  not  yet  due  and  pay- 
able. As  already  noted,  the  mortgagee  has 
not  appealed,  and  we  are  therefore  not  con- 
cerned with  any  question  as  to  a  violation  of 
its  right  under  the  note  and  mortgage.  The 
appellants  claim  their  rights  are  violated  by 
such  a  course.  It  is  apparent  that  under  the 
circumstances  of  this  case,  it  was  essential  to 
the  protection  of  the  respective  rights  of  the 
various  lienors,  including  the  mortgagee,  that 
the  property  should  be  sold  for  the  purpose 
of  paying  all  Hens  existing  thereon.  If  all 
the  mechanics*  liens  had  been  paramount  to 
the  mortgage,  or  if  all  had  been  subject  there- 
to, the  case  would  have  been  very  different 
and  appellants  might  well  have  Insisted  that 
no  provision  be  made  in  the  decree  for  the 
payment  of  the  mortgage.  In  the  first  case, 
the  mortgagee  would  have  to  redeem  from 
the  Hen  sale  to  preserve  its  claim,  and  in  the 
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second  case  the  property  would  be  sold  sub- 
ject to  the  mortgage.  But  here  we  have  cer- 
tain liens  which  have  priority  over  the  mort- 
gage, and  certain  others  which  are  subject 
thereto,  and  all  the  claimants  are  entitled 
under  the  statute  to  a  judgment  for  the  sale 
of  the  entire  building  with  so  much  land  as  Is 
necessary  for  its  convenient  use,  that  the  pro- 
ceeds may  be  applied  so  far  as  applicable  to 
the  payment  of  their  respective  liens.  Learn- 
ed counsel  for  appellants  has  not  pointed  out 
any  practicable  way,  other  than  that  adopted 
by  the  trial  court,  by  which  this  could  be 
accomplished.  There  must  be  a  sale  under 
such  terms  as  to  preserve  the  relative  rights 
of  all  the  parties  to  the  action  having  liens  on 
the  property.  This,  we  think,  our  statute 
clearly  contemplates;  and  if,  in  order  to  ac- 
complish this,  it  Is  absolutely  necessary  to 
pay  certain  debts  not  yet  due  which  consti- 
tute liens  on  the  property,  we  entertain  no 
doubt  aa  to  the  power  of  the  court  to  make 
such  provision  in  such  a  manner  as  may  be 
equitable.  In  such  a  case  the  debtor  and 
mortgage  creditor  must  be  deemed  to  have 
acted  subject  to  the  contingency  that  such  a 
disposition  may  be  necessary,  and  the  debt, 
therefore,  required  to  be  paid  from  the  pro- 
ceeds of  the  Bale  of  the  property  before  it 
becomes  due ;  their  being  a  rebate  of  Interest 
allowed,  whenever  such  a  rebate  is  proper. 
The  case  is  somewhat  similar  to  that  of  the 
foreclosure  of  a  mortgage  payable  in  install- 
ments which  are  not  all  due,  and  the  court 
is  authorized,  where  the  property  cannot  be 
sold  In  portions  without  injury  to  the  parties, 
to  order  the  whole  of  it  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs  paid, 
with  rebate  of  interest  where  proper.  Code 
Civ.  Proa  |  72a  In  Bolsot  on  Mechanics' 
Liens,  I  663,  it  is  declared  that  where  some 
Hens  are  superior  to  a  mortgage,  and  also  to 
other  Hens,  and  the  rest  are  inferior  to  the 
mortgage,  the  decree  should  provide  that 
prior  claimants  should  be  paid  as  if  there 
were  no  mortgage,  and  the  residue  applied, 
first  to  the  mortgage,  and  then  to  the  inferior 
Hens,  citing  Choteau  v.  Thompson,  2  Ohio 
St  114.  That  was  exactly  the  procedure  here. 
In  Croskey  v.  N.  W.  Mfg.  Co.,  48  111.  481,  It 
was  held  that  in  a  suit  to  enforce  mechanics' 
Hens  the  decree  might  direct  a  sale  of  the 
premises  in  fee,  though  a  mortgage  thereon 
is  not  then  due,  and  the  application  of  the 
proceeds  to  the  liens  and  mortgage  according 
to  their  respective  rights  of  priority.  See, 
also,  North  Pres.  Church  v.  Jevne,  32  111.  214, 
83  Am.  Dec  261;  Grundels  v.  HartweU,  90 
111.  824;  Craig  v.  Heraman,  9  N.  D.  140,  81 
N.  W.  288 ;  Kohler  v.  Carruthers,  18  Tex.  Civ. 
App.  216,  223. 

5.  There  was  nothing  prejudicial  to  appel- 
lants in  the  dismissal  of  the  claim  of  Wat- 
kins  &  Thurman  as  to  the  amount  due  on  ac- 
count of  the  party  wall,  without  prejudice  to 
their  rights  to  maintain  proper  proceedings 
against  the  parties  personally  liable  therefor. 


6.  In  both  their  opening  and  closing  briefs 
appellants  concede  the  rights  of  aU  the  Hen 
claimants,  except  J.  A  Dyer  and  Watkins  & 
Thurman,  to  the  interest  allowed  by  the  trial 
court,  If  their  Hens  should  be  sustained.  This 
concession  was  warranted  by  the  authorities ; 
it  being  settled  that,  where  the  amount  Is  so 
fixed  by  agreement  that  it  may  be  made  cer- 
tain by  calculation,  Interest  may  be  allowed 
prior  to  Judgment  HInes  v.  Miller,  126  Cal. 
.683,  59  Pac  142;  Ma  comber  v.  Bigelow,  126 
Cal.  9,  68  Pac.  812,  and  cases  there  cited. 
The  claims  of  all  except  J.  A  Dyer  and  Wat- 
kins  &  Thurman  were  of  this  character.  In 
Pacific  Mutual,  etc.,  Co.  v.  Fisher,  106  Cal. 
233,  39  Pac.  758,  it  was  said,  in  holding  the 
claimants  entitled  to  Interest  under  such  cir- 
cumstances, that  the  lien  which  the  statute 
gives  is  as  extensive  as  the  claim  which  it  is 
Intended  to  protect  This  construction  of 
our  statute  does  not  render  it  unconstitution- 
al, as  1b  suggested  for  the  first  time  in  the 
petition  filed  herein  for  a  rehearing  after  de- 
cision by  the  District  Court  of  Appeal. 

7.  We  are  of  the  opinion  that  the  claim  of 
appellants  that  claimants  Dyer  and  Watkins 
&  Thurman  were  not  entitled  to  interest  prior 
to  judgment  is  well  founded.  As  to  each  of 
these  claims,  the  amount  due  was  unliquidat- 
ed and  not  capable  of  being  made  certain  by 
calculation  until  fixed  by  the  judgment  The 
rule  applied  to  such  claims  in  Macomber  v. 
Bigelow,  126  Cal.  9,  58  Pac.  812,  namely,  that 
interest  prior  to  judgment  cannot  be  allowed, 
was  applicable.  See,  also,  Stimson  v.  Dun- 
ham, etc.,  146  Cal.  285,  79  Pac.  988.  The 
judgment  must  be  modified  In  this  respect 

8.  The  learned  judge  of  the  trial  court,  act- 
ing In  accord  with  what  was  the  universal 
practice  up  to  the  time  he  gave  Judgment 
herein,  allowed  each  of  the  claimants  an  at- 
torney fee.  Since  the  judgment  this  court  has 
held  section  1195,  Code  of  Civ.  Proc.  which 
purports  to  authorize  such  allowance,  to  be 
unconstitutional.  Builders'  Supply  Co.  v. 
O'Connor,  150  Cal.  265,  88  Pac.  982,  119  Am. 
St  Rep.  193.  The  judgment  must  also  be 
modified  In  this  respect 

We  have  now  considered  aU  the  points 
made  by  appellants  which  require  considera- 
tion. Some  findings  that  are  Immaterial  are 
attacked ;  but,  so  far  as  the  findings  are  ma- 
terial under  our  view  of  the  case,  they  are 
either  not  attacked  at  all,  or  are  fully  sus- 
tained by  the  admissions  of  the  pleadings  or 
by  the  evidence. 

It  Is  ordered  that  the  judgment  be  modified, 
by  deducting  and  striking  therefrom  the  al- 
lowance in  favor  of  J.  A.  Dyer  of  $61.47  in- 
terest and  the  allowance  in  favor  of  Watkins 
&  Thurman  of  $29.04  interest,  and  also  by 
deducting  and  striking  therefrom  each  and 
all  of  the  allowances  made  for  attorney  fees 
to  the  various  claimants,  and  that  as  so  modi- 
fled,  the  judgment  is  affirmed.  Appellants 
shall  not  recover  any  costs  of  appeal  as 
against  respondents  Dyer  &  Craycroft,  as  co- 
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partners,  Barrett-Hicks  Company,  or  J.  H. 
Burnett 

We  concur:  SHAW,  J.;  SLOSS,  J. 


GARVEY  WATER  CO.  v.  HUNTINGTON 
LAND  &  IMPROVEMENT  CO. 
(L.  A.  2,049.) 
(Supreme  Court  of  California.  Aug.  81,  1908.) . 

1.  Waters  and  Waxes  Courses— Water  Con- 
tracts —  Construction  —  "Development 
Wobk." 

Defendant  granted  to  plaintiff  the  full,  un- 
interrupted, and  perpetual  flow  of  80  inches  of 
water  from  the  former's  ranch,  but  did  not  war- 
rant a  flow  of  that  quantity ;  but  the  contract 
provided  that  the  defendants  would  not  by  any 
act  diminish  the  flow,  but  stated  that  they  in- 
tended to  continue  developing  the  flow,  and  re- 
served the  privilege  of  doing  so  by  boring,  driv- 
ing tunnels,  and  such  other  means  as  were  nec- 
essary, and  that  if  the  water  thereafter  decreas- 
ed because  of  any  unforeseen  agency,  so  as  to 
be  insufficient  to  supply  the  80  Inches,  defendant 
would  do  any  further  work  towards  restoring 
the  flow  which  any  competent  engineer  selected 
by  plaintiff  should  direct,  the  expense  of  such 
work  by  developing  to  be  advanced  by  plaintiff. 
The  flow  of  water  subsequently  decreased  be- 
low 80  inches,  but  there  was  more  than  suffi- 
cient water  under  the  surface  to  supply  that 
quantity,  and  plaintiff  selected  an  engineer,  who 
reported  that  ft  was  necessary  to  install  a  pump- 
ing plant  in  one  of  the  wells  to  restore  the  flow. 
Held  that,  even  if  the  means  of  restoring  the 
water  must  be  of  the  same  general  character  as 
"boring  wells  or  driving  tunnels,"  which  defend- 
ant reserved  the  privilege  to  do,  the  use  of 
pumps  as  recommended  by  the  engineer- was  "de- 
velopment work"  within  the  contract  and  a 
proper  means  of  restoring  the  flow,  and  the  fact 
that  pumps  had  never  been  used  on  the  ranch 
or  in  the  county  for  that  purpose  was  imma- 
terial. 

2.  Wobds  and  Phrases  —  "Tunnels"  — 
"Wells." 

"Tunnels"  are  practically  horizontal  wells, 
differing  from  ordinary  "wells"  only  in  that  the 
waters  from  the  former  find  their  way  to  the 
surface  by  gravity,  while  in  the  latter  pumping 
must  be  resorted  to  to  bring  the  water  to  the 
surface ;  both  disturbing  the  natural  flow  of  the 
subterranean  waters,  and  both  being  artificial 
means  of  reaching  and  controlling  the  natural 
subterranean  flow  to  develop  water  power. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7429-7430.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  the  Garvey  Water  Company 
against  the  Huntington  Land  &  Improvement 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Bicknell,  Gibson,  Trask,  Dunn  &  Crntcher 
and  Edward  E.  Bacon,  for  appellant.  Hut- 
ton  &  Williams,  for  respondent 

LORIGAN,  J.  This  action  was  brought  by 
plaintiff  to  enforce  a  right  to  80  inches  of 
water  under  a  contract  made  with  the  pred- 
ecessors of  defendant  Judgment  went  for 
plaintiff,  and  this  appeal  is  taken  by  defend- 
ant from  the  judgment  on  the  judgment  roll. 

The  facts  found  were  that  on  February  29, 
1892,  J.  De  Barth  Shorb  and  his  wife,  own- 
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era  of  the  Shorb  ranch,  In  Los  Angeles  coun- 
ty, and  predecessors  in  Interest  of  the  de- 
fendant entered  into  a  contract  with  one 
Richard  Garvey,  to  whose  interest  plaintiff 
succeeded,  relative  to  certain  waters  on  the 
ranch.  The  contract  which  applies  to  the 
heirs  and  assigns  of  both  parties,  Is  quite 
lengthy,  and  its  provisions,  as  far  as  they 
relate  to  the  present  proceedings,  were  that 
in  consideration  of  $26,000  the  Shorbs  grant- 
ed to  Garvey  the  right  to  the  full,  uninter- 
rupted, and  perpetual  flow  of  80  inches  of 
water,  miner's  measurement  under  a  4-inch 
pressure  (each  inch  of  water  to  be  a  flow  of 
one-fiftieth  of  a  cubic  foot  of  water  per  sec- 
ond), said  water  to  be  taken  entirely  from 
the  Shorb  ranch,  and  the  right  thereto  to  be 
the  first  or  prior  right  to  any  waters  now  or 
hereafter  to  be  developed  or  flowing  upon 
or  from  the  said  lands,  subject  only  to  the 
right  to  1  inch  of  water  theretofore  granted 
for  the  cemetery  at  San  Gabriel.  It  was  mu- 
tually covenanted  and  agreed  that  the  Shorbs 
did  not  warrant  the  continued  flow  of  said 
80  inches  of  water  from  said  lands,  although 
they  did  covenant  and  agree  that  water  was 
then  there,  and  that  they  would  do  no  act  or 
deed  which  would  diminish  its  flow,  but  on 
the  other  hand,  declared  that  it  was  their  in- 
tention to  continue  developing  the  flow  of 
water  therefrom  (and  they  reserved  the  priv- 
ilege of  so  doing  by  boring  wells,  driving  tun- 
nels, and  such  other  means  as  engineering 
skill  shall  suggest) ;  it  being  understood  that 
the  right  of  the  party  of  the  second  part  to 
have  and  take  the  30  Inches  of  water  herein- 
before sold  to  him  is  (subject  to  the  flow  of 
1  inch  sold  to  the  cemetery)  the  first  or  prior 
right  to  any  waters  now  or  hereafter  develop- 
ed on,  flowing  upon,  or  from  the  said  lands. 
It  was  further  covenanted  and  agreed  by  the 
Shorbs  that  in  case  the  flow  of  water  then 
or  thereafter  developed  by  them  upon  the 
lands  described  should  be  decreased  by  any 
act  of  Providence,  or  from  any  unforeseen  or 
uncontrollable  causes  or  agencies,  to  such 
an  extent  that  Garvey  would  not  or  should 
not  receive  the  quantity  of  water  to  which 
he  might  at  that  time  be  entitled,  then  the 
Shorbs  would,  at  the  expense  of  Garvey,  do 
and  perform  such  further  work  towards  re- 
storing the  flow  of  water  from  said  land  as 
any  competent  engineer  that  Garvey  might 
select  should  direct  to  be  done,  the  money 
necessary  to  carry  on  such  work  of  develop- 
ment to  be  advanced  by  Garvey  from  time 
to  time  as  such  work  progressed;  It  being 
always  understood  that  the  Shorbs  were  to 
do  all  such  work  of  further  development 
and  the  party  of  the  second  part  was  to  pay 
therefor  in  the  manner  before  indicated  in 
the  contract.  It  was  further  covenanted  and 
agreed  that  all  of  the  waters  in  said  instru- 
ment alluded  to  were  waters  either  then  aris- 
ing upon,  or  already  developed  or  to  be  here- 
after developed  upon,  said  tract  of  land,  and 
that  nothing  therein  contained  should  be 
construed  to  be  a  limitation  upon  the  rights 
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of  the  Shorbs  to  carry  water  from  any  oth- 
er lands  they  might  own  to  a  reservoir  situ- 
ated on  the  said  Shorb  ranch  and  store  wa- 
ters therein,  and  that  all  waters  so  carried 
from  those  lands  should  not  be  deemed  a 
portion  of  the  waters  granted  to  Garvey. 

When  this  contract  was  entered  into  the 
Shorb  ranch  consisted  of  about  600  acres, 
and  at  that  time  there  was  some  80  inches  of 
water,  miner's  measure,  flowing  from  natural 
springs  and  cienegas,  and  from  artesian  wells, 
on  the  portion  thereof  (about  one-third  of  the 
whole)  which  the  contract  described,  and 
from  which  land  the  30  inches  of  water  were 
to  be  taken.  For  about  eight  years  after 
the  making  of  this  contract  there  were  on 
the  Shorb  ranch  five  wells,  located  on  a 
slope  above  the  measuring  box  of  plaintiff, 
from  which,  at  different  periods  during  that 
time,  the  80  inches  of  water  called  for  were 
supplied.  Originally  the  supply  was  furnish- 
ed from  two  wells,  but  at  the  expiration  of 
about  a  year,  these  failing  to  furnish  the 
requisite  amount,  connections  were  succes- 
sively made  with  the  other  wells  in  order 
to  secure  it  This  water  was  supplied  to 
the  measuring  box  of  plaintiff  by  gravity 
flow  through  tunnels  and  pipes  from  8  to  21 
feet  below  the  surface  of  the  ground  connect- 
ing with  the  -wells.  No  pumping  was  used 
on  the  ranch  for  supplying  water  at  the 
time  said  contract  was  made,  nor  till  some 
years  thereafter  was  water  raised  by  pumps 
or  pumping  for  irrigation  in  said  county.  A 
drouth  had  prevailed  in  Southern  California 
from  1886-86  to  1809-1800,  which  caused 
the  flow  from  springs,  cienegas,  and  artesian 
wells  on  the  Shorb  ranch,  and  elsewhere  in 
Los  Angeles  county,  to  materially  decrease, 
and  in  some  instances  to  cease  to  flow.  Dur- 
ing January,  1900,  the  plaintiff,  who  had 
succeeded  to  the  Interest  of  Garvey  under 
the  contract,  could  obtain  its  supply  of  wa- 
ter from  but  three  of  the  wells  referred  to. 
At  that  date  the  supply  of  water  from  all 
sources  on  the  whole  of  the  Shorb  ranch  had 
so  far  diminished  that  there  was  no  water 
flowing  for  use  on  the  ranch,  after  deducting 
the  30  inches  of  water  supplied  under  the 
Garvey  contract,  and,  in  order  to  obtain  wa- 
ter for  irrigating  the  Shorb  ranch  Itself, 
George  S.  Patten,  the  receiver  of  the  Shorb 
ranch,  pending  foreclosure  proceedings,  tem- 
porarily installed  and  connected  with  the 
three  wells  from  which  water  was  being 
obtained  by  plaintiff  an  air  compressor  plant, 
which  continued  to  supply  the  amount  re- 
quired by  plaintiff,  and  the  surplus  obtained 
thereby  was  used  on  the  Shorb  ranch.  This 
compressor  was  used  for  about  two  years 
and  abandoned,  whereupon  it  was  discovered 
that  the  flow  of  water  in  said  wells  had  so 
decreased  that  the  plaintiff  did  not  receive 
any  more  water  than  one-half  the  amount 
to  which  It  was  entitled.  At  the  time  the 
compressor  was  abandoned  the  Farmers'  A 
Merchants'  Bank  of  Los  Angeles  had  become 
the  purchaser  of  the  Shorb  ranch  under  fore- 


closure proceedings,  and  on  September  15, 
1902,  the  plaintiff  complained  to  said  bank 
that  It  was  not  receiving  its  80  inches  of 
water,  and  contended  that  it  had  a  right  to 
place  a  pump  in  one  or  more  of  the  wells  up- 
on the  ranch  under  the  terms  of  its  contract, 
and  by  means  of  said  pump  to  develop  and 
take  80  Inches  of  water.  The  bank  denied 
the„right  of  plaintiff  to  develop  or  take  any 
water  from  said  wells,  except  by  the  natural 
flow-  from  said  wells  passing  through  tun- 
nels which  had  theretofore  been  driven. 
However,  the  plaintiff  and  said  bank  enter- 
ed into  an  agreement  by  which  the  plaintiff 
was  allowed  at  its  own  expense  to  install 
a  pumping  plant  temporarily  in  any  or  all  of 
the  wells  on  said  lands.  This  agreement  by 
its  terms  was  terminable  by  either  party  on 
notice  after  one  year  from  its  date,  and  it 
was  expressly  stipulated  that  it  should  not 
affect  the  question  between  the  parties  as  to 
their  respective  rights  under  the  original 
contract  between  the  Shorbs  and  Garvey. 
Under  this  agreement  a  pump  was  inserted 
in  one  of  the  wells  on  the  Shorb  ranch,  and 
by  means  thereof  plaintiff  received,  and  con- 
tinued to  receive.  Its  full  80  Inches  of  water. 

Thereafter  defendant  became  the  owner  of 
said  Shorb  ranch  by  purchase  from  said 
bank,  and  a  similar  contract  was  entered  into 
between  it  and  the  plaintiff  relative  to  the 
use  of  said  pump;  but  about  the  21st  of 
April,  1906,  defendant  notified  plaintiff  (as 
the  agreement  between  them  provided  might 
be  done)  that  it  would  no  longer  permit  said 
pump  to  remain  in  said  well,  and  demanded 
tbat  it  be  taken  out  Upon  receipt  of  this 
notice  and  demand  the  plaintiff,  by  an  order 
of  its  board  of  directors,  and  claiming  the 
right  to  do  so  under  a  provision  of  the  con- 
tract between  the  Shorbs  and  Garvey,  select- 
ed Gervalse  Purcell,  an  engineer,  and  di- 
rected him  as  such  engineer  to  ascertain  and 
report  what  further  work  upon  the  Shorb 
ranch  was  necessary  in  order  to  restore  the 
flow  of  water  to  which  plaintiff  was  entitled, 
and  the  amount  of  money  necessary  to  carry 
on  any  work  of  development  to  attain  that 
end.  Purcell  made  an  examination  for  the 
purpose  desired,  and  reported  that  It  was 
necessary  to  Install  a  pumping  plant  of  suffi- 
cient power  and  capacity  to  raise  from  one 
of  said  wells  the  amount  called  for  in  the 
contract.  The  report  specified  the  character 
of  engine  and  pump  and  the  depth  to  which 
it  should  be  submerged  in  the  well  In  order 
to  insure  the  delivery  of  said  80  Inches  of 
water.  Upon  receiving  the  said  report,  the 
plaintiff  notified  defendant  of  its  selection 
of  said  Purcell  as  its  engineer,  accompanying 
the  notice  with  a  copy  of  the  report  of  Pur- 
cell and  a  demand  on  defendant  that  It 
should  do  the  work  towards  restoring  said 
flow  of  water  as  was  directed  in  the  report 
of  said  engineer,  with  an  offer  on  the  part 
of  plaintiff  to  advance  the  money  necessary 
to  carry  on  such  work  of  development  from 
time  to  time  as  the  work  progressed.  De- 
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fendant  refused  to  comply  with  this  demand, 
and  denied  the  right  of  plaintiff  to  develop 
or  restore  by  means  of  any  pump  any  portion 
of  said  30  Inches  of  water.  There  Is  flowing 
under  the  surface  of  the  land  on  the  Shorb 
ranch  much  more  water  than  Is  sufficient  to 
supply  plaintiff  with  Its  30  Inches  of  water; 
and  the  only  method  or  way  by  which  water 
can  be  developed  from  said  Shorb  ranch,  so 
that  plaintiff  can  receive  Its  said  water,  was 
by  means  of  a  pump  placed  In  a  well,  or 
wells,  In  the  manner  stated  In  the  report  of 
said  Engineer  Purcell.  Upon  the  said  refusal 
of  defendant  to  comply  with  its  demand, 
plaintiff  Immediately  commenced  this  action 
to  have  it  decreed  that  under  the  terms  of- 
the  contract  it  was  entitled  to  have  the  flow 
of  30  inches  of  water  restored  to  it  In  the 
manner  Indicated  in  the  report  of  said  Pur- 
cell by  means  of  a  pump  placed  in  one  or 
more  of  the  wells  on  said  Shorb  ranch. 

The  court  found  the  above  facts  and  en- 
tered Its  decree  In  harmony  with  the  relief 
asked  by  plaintiff.  It  decreed  that  the  plain- 
tiff was  entitled  to  have  said  flow  of  water 
restored  to  It  from  the  said  Shorb  ranch  by 
means  of  a  pump  placed  In  one  or  more  of 
said  wells  thereon,  in  the  manner  Indicated  in 
the  report  of  Gervalse  Purcell,  and  directed 
that,  upon  the  furnishing  and  supplying  of  the 
money  required  to  carry  on  the  work  neces- 
sary to  develop  and  restore  said  flow  of 
water  from  the  Shorb  ranch  as  the  work 
progressed,  the  defendant  do  and  perform 
such  work  necessary  for  such  purpose  as 
directed  In  the  report  of  said  Purcell.  It 
was  further  decreed  that  at  the  present  time 
and  under  present  conditions,  and  until  it 
should  become  necessary  for  the  plaintiff  un- 
der the  terms  of  Its  contract  to  change  the 
location  of  the  pumping  plant,  the  plaintiff 
was  entitled  to  use  for  Its  pumping  plant  to 
obtain  its  30  inches  of  water  that  certain 
described  portion  of  the  Shorb  ranch,  upon 
which  at  the  commencement  of  the  action, 
and  at  the  time  of  the  decree,  there  was  a 
house  In  which  was  Installed  the  pump  and 
other  necessary  machinery  constituting  the 
pumping  plant,  at  and  surrounding  a  well 
mentioned  In  the  report  of  said  Gervalse  Pur- 
cell heretofore  referred  to.  The  only  question 
on  this  appeal  is  relative  to  .the  proper  con- 
struction to  be  placed  on  the  contract  between 
the  Shorbs  and  Garvey  of  February  29,  1902. 
Does  that  contract  give  to  plaintiff,  as  suc- 
cessor In  Interest  of  Garvey,  the  right  to  ob- 
tain the  30  inches  of  water  called  for  therein, 
by  means  of  pumping,  or  Is  it  entitled  to 
take  only  such  waters  as  naturally  flow  from 
the  land,  or  may  be  caused  to  do  so  by  means 
of  the  boring  of  wells  or  driving  of  tunnels? 

It  Is  Insisted  by  the  appellant  that  this  lat- 
ter Is  the  construction  which  should  have  been 
given  to  the  contract,  and  that  the  trial  court 
erred  In  construing  it  as  conferring  a  right 
to  obtain  such  water '  by  means  of  pump- 
ing.  It  is  unnecessary  to  discuss  to  any  ex- 


tent the  various  provisions  of  the  contract 
which  we  have  referred  to.  It  is  true,  as 
contended  by  appellant,  that  the  contract  does 
not  expressly  provide  that  the  Shorbs  will 
supply  to  Garvey  and  his  assignees  30  Inches 
of  water;  nor  do  they  warrant  a  continued 
flow  from  the  Shorb  ranch  of  water  in  that 
amount  They  do,  however,  grant  a  full,  un- 
interrupted, and  perpetual  flow  of  water, 
which  they  covenanted  was,  at  the  time  of 
the  making  of  the  contract,  In  and  under  the 
ranch;  that  they  would  not  do  anything  to 
divert  the  flow,  but  declared  an  Intention  to 
provide  for  further  development,  reserving  a 
right  to  do  so,  by  "boring  of  wells,  driving 
of  tunnels,  and  such  other  means  as  engineer- 
ing skill  may  suggest"  They  also  contract 
that  should  the  flow  of  water  then  or  there- 
after to  be  developed  upon  the  land,  and  from 
which  Garvey  was  to  be  supplied  bis  30  Inch- 
es, decrease  on  account  of  any  unforeseen  or 
uncontrollable  cause  or  agency,  they  would 
"do  and  perform  such  other  work  towards 
restoring  the  flow  of  water  from  such  land 
as  any  competent  engineer  that  the  party  of 
the  second  part  (Garvey  or  his  assigns)  may 
select  shall  direct  to  be  done,  the  necessary 
money  to  carry  bn  such  work  of  development 
to  be  advanced  by  the  party  of  the  second 
part"  Under  these  provisions  of  the  con- 
tract It  was,  undoubtedly,  contemplated  by  the 
parties  that  there  might  be  a  decrease  In,  or 
even  an  entire  cessation  of,  the  flow  of  water 
from  which  Garvey  was  at  any  tune  receiv- 
ing his  30  Inches;  that  the  sinking  of  wells 
or  driving  of  tunnels  would  be  Inadequate  to 
supply  the  quantity  to  which  he  was  entitled ; 
that  neither  the  laws  of  gravity  nor  of  nature 
could  be  relied  upon  to  do  so;  and  that  to 
meet  such  a  contingency  resort  would  have  to 
be  had  to  a  competent  engineer,  who  would 
possibly  be  able  to  suggest  some  other  means 
or  method  by  which  the  flow  might  be  re- 
stored, and  which  would  have  to  be  adopted 
for  that  purpose. 

It  Is  insisted  by  appellant  that  while  this 
may  all  be  true,  still  that  the  means  which 
might  be  resorted  to  under  the  familiar  rule 
of  ejusdem  generis  must  be  of  the  same  char- 
acter as  those  referred  to  specifically  In  the 
provisions  of  the  agreement  in  which  the 
Shorbs  reserved  to  themselves  the  privilege 
of  developing  water  on  the  land  "by  the  bor- 
ing of  wells,  driving  of  tunnels,  and  such  oth- 
er means  as  engineering  skill  may  suggest'' 
and  that  pumping  as  a  means  of  developing 
water  is  not  of  the  same  character  as  the 
means  specifically  referred  to;  that  Is,  by 
boring  wells  or  driving  tunnels.  But  we  do 
not  think  this  provision  is  of  special  or  any 
significance  in  determining  the  right  of  the 
plaintiff  under  the  contract  That  particular 
provision  had  reference  to  the  means  which 
the  Shorbs  reserved  to  themselves  for  the 
future  development  of  water,  which  they  de- 
clared they  Intended  to  make.  In  our  judg- 
ment the  rights  of  plaintiff  are  to  be  measur- 
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ed  by  the  last  clause  In  the  agreement,  which 
we  have  heretofore  quoted,  and  which  confers 
on  Garvey  or  his  assigns  the  right  to  have  an 
engineer  of  their  selection  determine  what 
work  was  necessary  to  restore  the  supply  of 
water  which  the  Shorbs  were  to  have  done  at 
the  former's  expense.  This  latter  clause  Is 
quite  different  from  the  clause  relied  on  by 
appellant,  Is  broader  In  Its  terms,  and  ex- 
pressly gives  a  right  to  plaintiff  which  the 
other  clause  does  not  pretend  to  confer.  As- 
suming, however,  that  this  provision  relied 
on  by  counsel  for  appellant  Is  applicable,  and 
Is  to  be  taken  Into  consideration  with  the 
other  general  provisions,  In  determining  the 
means  which  are  to  be  employed  In  develop- 
ing or  restoring  the  flow  of  water  In  favor  of 
plaintiff,  we  are  satisfied  that  pumping  Is 
of  the  same  general  character  to  accomplish 
that  purpose  as  "boring  wells  or  driving  tun- 
nels," It  will  be  observed  that  In  the  general 
clause  the  Shorbs  covenant  to  perform  such 
work  towards  restoring  the  water  as  a  com- 
petent engineer  may  direct,  and,  while  this 
work  Is  referred  to  as  development  work, 
there  Is  undoubtedly  meant  by  the  use  of 
that  term  the  performance  of  such  work  as 
would  In  the  judgment  of  an  engineer  accom- 
plish the  restoration. 

It  is  impossible,  as  suggested,  that  neither 
of  the  parties  had  In  mind  when  the  contract 
was  made  the  use  of  a  pumping  plant  as  a 
means  of  restoring  the  water.  They  probably 
assumed  at  that  time  that  a  sufficient  supply 
would  be  obtained  by  artesian  flow  or  by 
tunneling.  It  Is  true,  also,  that  no  pumping 
was  being  done  on  the  ranch  at  that  time,  or, 
for  that  matter,  in  the  county  of  Los  Angeles, 
as  a  means  for  obtaining  large  quantities  of 
water  for  irrigation  or  purposes  of  general 
utility.  But  pumping  as  a  means  of  lifting 
water  from  wells  or  natural  streams  flowing 
from  a  lower  level  than  the  land  to  be  Irri- 
gated has  existed  from  remote  times.  For 
ages  It  has  been  recognized  In  the  older  coun- 
tries—In Europe,  India,  China,  and  Egypt— 
and  applied  for  obtaining  water  for  that  pur- 
pose. While  the  earlier  devices  were  primi- 
tive In  their  character,  in  the  progress  of 
the  ages  such  Improvements  have  been  made 
in  machinery  and  in  mechanical  devices  that 
pumps  perfect  In  construction  and  adapt- 
ability are  now  and  for  years  have  been  used 
as  the  most  effective  means  for  lifting  large 
volumes  of  water  from  low  levels  for  irri- 
gation purposes. 

It  Is  not  claimed  that  pumping  for  Irriga- 
tion was  not  known  at  the  time  of  the  making 
of  the  contract,  but  only  that  the  parties 
could  not  have  had  It  in  contemplation,  be- 
cause it  was  not  used  on  the  ranch  nor  in 
the  vicinity;  the  lower  court  finding  that  the 
high  price  of  fuel  for  motive  power  for  that 
purpose  made  it  prohibitory  and  the  use  of 
electricity  for  such  motive  power  was  then 
unknown.  But  we  do  not  think  that  the  fact 
that  pump*  were  not  actually  used  on  the 


ranch,  or  In  the  county,  Is  of  any  moment  as 
far  as  the  proper  construction  to  be  placed  on 
the  agreement  Is  concerned.  The  grant  to 
Garvey  of  these  waters  was  a  perpetual  one, 
to  endure  for  all  time,  and  he  paid  a  large 
sum  of  money  as  a  consideration  for  It  It 
was  in  contemplation  of  the  parties  that  pos- 
sibly In  the  course  of  years  this  water  sup- 
ply would  so  decrease  that  Garvey  could  not 
obtain  the  amount  he  purchased  by  the  means 
which  were  then  being  adopted  to  supply  It. 
In  anticipation  of  being  confronted  with  that 
situation,  they  proceeded  to  provide  how  It 
should  be  met.  They  assumed  It  would  be 
a  situation  which  the  parties  themselves 
would  not  be  able  to  cope  with,  and  so  provid- 
ed that  some  competent  engineer  should  be 
selected  to  whom  It  would  be  left  to  deter- 
mine what  means  should  be  adopted  to  re- 
store the  flow  of  water  which  has  been  pur- 
chased. When  the  means  actually  being  used 
to  produce  the  supply  failed,  It  was  provided 
that  a  competent  engineer,  a  person  who 
would  have  knowledge,  at  the  time  the  diffi- 
culty arose  In  obtaining  the  supply  of  water, 
of  the  most  approved  and  adaptable  methods 
and  appliances  to  increase  Its  flow,  should  be 
consulted,  and  his  advice  followed.  There  Is 
certainly  no  reason  why  the  parties  could  not 
have  so  provided.  It  was  a  wise  provision 
to  insert  to  secure  to  Garvey  the  permanent 
flow  of  water  which  be  had  purchased  as  long 
as  any  practicable  means  which  a  competent 
engineer  might  suggest  could  secure  It  to  him. 
Whatever  the  means  may  have  been  which 
the  Shorbs  reserved  to  themselves  and  de- 
clared their  Intention  to  develop  the  waters 
on  the  tract  by,  It  Is  evident  that,  under  the 
provision  of  the  contract  we  have  been  ad- 
dressing ourselves  to,  the  means  which  Gar- 
vey and  his  assigns  were  given  the  right  to 
restore  the  water  by  were  any  means  which 
a  competent  engineer  should  advise.  The 
general  language  of  the  provision  Is  capable 
of  this  construction,  and  there  is  no  reason 
why  a  narrower  construction  should  be  giv- 
en to  it  to  defeat  the  right  of  plaintiff  to  a 
restoration  of  waters  which  the  contract  pro- 
vided he  should  have  restored  by  such  means 
as  an  engineer  should  direct,  and  which  the 
trial  court  finds  cannot  be  restored,  except 
by  the  installation  of  a  pumping  plant 

It  Is  claimed,  however,  that  pumping  Is  not 
the  development  of  water,  either  in  Its  pri- 
mary sense  or  In  the  sense  that  the  term  was 
used  In  the  contract  Appellant  contends  that 
true  development  work  Is  merely  the  opening 
of  new  channels  for  the  outflow  of  under- 
ground stores  of  water  by  the  propulsion  of 
the  forces  of  nature,  while  pumping,  on  the 
other  hand,  Is  the  forcible  abstraction  of 
these  natural  stores  by  foreign  and  artificial 
work,  and  that  the  term  "development"  as 
applied  to  obtaining  a  water  supply,  has  a 
well-recognized  meaning  under  the  decisions 
of  this  court.  But  If  the  driving  of  tunnels 
or  making  of  cuts  is  the  development  of  wa- 
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ter,  as  it  must  be  conceded  It  Is,  we  perceive 
no  good  reason  why  the  installation  of  a 
pump  or  pumping  plant  is  not  equally  such 
development.  As  said  in  Charnock  v.  Hlguer- 
ra,  111  Cal.  473,  481,  44  Pac.  171,  173,  32  L. 
R.  A.  190,  52  Am.  St  Rep.  195,  every  diversion 
"of  water  from  a  stream  is  a  disturbance  of 
the  natural  order  of  things.  A  dam  or  a 
ditch  is  as  much  an  artificial  mechanism  as 
a  pump.  Indeed,  it  may  be  much  more  so; 
and  the  one  alters  the  natural  condition  in 
the  same  sense  that  the  other  does."  Wheth- 
er subterranean  waters  are  procured  by  means 
of  driving  tunnels  or  the  operation  of  pumps, 
they  are  obtained  in  either  instance  by  arti- 
ficial, and  not  by  natural,  means.  Tunnels 
are  practically  horizontal  wells,  differing  from 
ordinary  wells  only  in  this:  that  the  waters 
from  the  former  find  their  way  by  gravity 
flow,  while  in  the  latter  pumping  must  be  re- 
sorted to  to  bring  the  water  to  the  surface. 
They  both  disturb  the  natural  conditions  of 
the  flow  of  the  subterranean  waters,  and  dif- 
fer only  as  to  the  method  of  that  disturbance. 
The  result,  however,  is  the  same.  They  are 
both  artificial  means  of  reaching  and  control- 
ling the  natural  subterranean  flow,  and  are 
equally  a  means  of  developing  water. 

Nor  do  we  understand  that  the  decisions  re- 
ferred to  by  counsel  contain  any  definition  of 
the  term  "development"  as  applied  to  sub- 
terranean waters.  The  cases  referred  to — 
for  example,  Roberts  v.  Krafts,  141  Cal.  20, 
74  Pac.  281 ;  Vineland  Irr.  Disk  v.  Azusa  Irr. 
Co.,  126  Cal.  486,  58  Pac.  1057,  46  L.  R  A. 
820 — do  not  attempt  to  give  any  definition  of 
the  term.  They  simply  hold  that  the  tnings 
which  were  done  in  an  effort  to  procure  and 
control  the  subterranean  waters  were  acts 
which  constituted  development  The  devel- 
opment effected  in  those  cases  was  by  means 
of  cuts  and  tunnels,  and  the  court  held  that 
these  constituted  a  development  of  water. 
The  court  did  not  hold  that  development  could 
only  be  accomplished  by  such  means,  but  sim- 
ply that  within  the  definition  of  development 
these  means  constituted  it 

In  the  case  at  bar  the  wells  from  which 
plaintiff  had  been  securing  its  30  inches  of 
water  had  so  decreased  in  their  flow  that 
water  could  not  be  obtained  from  them  by 
the  tunnels  which  bad  been  driven.  As  the 
only  method  whereby  the  flow  of  water  could 
be  restored  was  through  the  installation  of 
a  pumping  plant  of  the  character  decided  on 
by  the  engineer,  Gervaise  Purcell,  we  are  sat- 
isfied that  whether  the  contract  is  to  be  con- 
strued as  providing  that  a  competent  engineer 
shall  suggest  "development  work"  alone  to 
be  done  to  restore  it  or  that  he  could  sug- 
gest any  effective  means  to  do  so,  even  though 
it  might  not  come  within  the  definition  of  de- 
velopment work,  still  the  Installation  of  a 
pumping  plant  at  the  well  as  devised  by  him 
was  "development  work,"  and  the  develop- 
ment of  waters  for  the  purpose  of  restoring 
the  amount  to  which  plaintiff  was  entitled, 


and  that  this  construction  placed  on  the  con- 
tract by  the  trial  court  was  correct 
The  judgment  appealed  from  is  affirmed. 


We  concur:  SHAW,  J.;  8LOSS,  J.;  AN- 
GELLOTTI,  J. ;  HENSHAW,  J. 


HARTWELL  v.  LOVELAND  et  al. 

(Supreme  Court  of  Kansas.    Jane  6,  1908. 
Rehearing  Denied  Oct  2,  1908.) 

L  Principal   and   Agent  —  Contracts  of 
Agent— Ratification. 

Where  one,  without  authority,  assumes  to 
make  a  contract  for  another  as  principal,  the 
principal  will  be  presumed  to  have  ratified  the 
same  If  he  does  not.  within  a  reasonable  time, 
after  all  the  essential  facts  in  regard  thereto 
have  come  to  his  knowledge,  disavow  the  trans- 
action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  40,  Principal  and  Agent,  §8  638-643.] 

2.  Same — Question  fob  Jury. 

Whether  the  principal  has  disavowed  such 
contract  within  a  reasonable  time  is  a  question 
of  fact  for  the  jury  under  all  the  circumstances 
of  the  case  and  under  proper  instructions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  ft  725.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cloud  County ; 
W.  T.  Dillon,  Judge. 

Action  by  Theo.  O.  Loveland  and  others 
against  G.  N.  Hartwell.  Judgment  for  plain- 
tiffs. Defendant  brings  error.  Reversed  and 
remanded. 

This  action  was  commenced  by  the  defend- 
ants in  error,  who  will  be  referred  to  in  this 
opinion  as  the  plaintiffs,  against  the  plain- 
tiff in  error,  whom  we  shall  call  the  defend- 
ant, in  the  district  court  of  Cloud  county.  The 
petition  set  forth  a  written  contract  which 
the  plaintiffs  allege  was  entered  Into  between 
them  and  defendant's  agent  for  the  purchase 
of  a  bill  of  jewelry.  There  is  no  allegation  in 
the  petition  of  the  authority  of  the  agent  to 
make  the  contract  or  to  act  as  agent  for  the 
defendant  In  a  verified  answer  the  defend- 
ant for  a  first  defense  expressly  denied  the 
authority  of  any  person  to  make  the  contract 
for  him,  and  for  a  second  defense  detailed 
facts  to  show  that  the  plaintiffs  procured  the 
execution  of  the  paper  by  Hibbard,  whose 
name  is  signed  to  the  contract,  by  fraud. 
The  plaintiffs  replied  by  a  general  denial. 
On  the  trial  a  jury  was  impaneled,  and  evi- 
dence was  introduced  on  the  part  of  the 
plaintiffs  tending  to  show  that  the  defend- 
ant had  expressly  authorized  Hibbard  to  deal 
with  the  defendant's  traveling  salesman  in 
reference  to  the  purchase  of  the  jewelry,  and 
that  Hibbard  had  executed  the  written  con- 
tract after  reading  the  same ;  that  the  goods 
had  promptly  been  shipped  to  and  received 
by  the  defendant  and  that  the  plaintiffs  had 
at  various  times,  from  January  20,  1905,  to 
the  following  April  20th,  written  several  let- 
ters asking  information  as  to  whether  the 
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goods  were  received  and  urging  written  ac- 
ceptance thereof;  and  that  the  defendant 
made  no  reply  to  these  letters  until  April  18, 
1906.  The  letter  of  the  defendant,  address 
and  signature  being  omitted,  reads  as  fol- 
lows :  "In  regard  to  the  bill  of  goods  shipped 
to  me  some  time  ago,  there  seems  to  be  some 
misunderstanding  about  it  In  the  first 
place,  your  salesman  contracted  with  my 
clerk,  stating  that  he  would  be  here  or  call 
on  him  within  60  days  from  the  time  he  was 
here,  and  if  anything  was  not  right  he  would 
then  rectify  it.  He  also  stated  that  there 
would  not  be  any  acceptances  to  sign,  making 
notes  of  them,  etc.,  and  you  are  continually 
demanding  acceptances,  etc.  I  have  been 
waiting  for  your  salesman  to  return,  so  as 
to  make  satisfactory  settlement  of  the  mat- 
ter. Now,  If  you  will  send  your  salesman 
here,  as  he  agreed  to  do,  I  will  try  and  make 
a  satisfactory  settlement  with  him.  Your 
goods  are  not  on  sale,  but  are  here,  waiting 
for  your  salesman  or  at  your  demand." 

The  defendant,  testifying  In  his  own  be- 
half, said,  In  substance,  that  on  the  day  the 
writing  was  made  the  plaintiffs'  salesman 
came  into  his  store  and  told  in  a  general  way 
his  business,  and  asked  if  he  was  the  pro- 
prietor ;  that  defendant  told  him  that  he  was, 
but  he  was  compelled  to  go  away  Immediate- 
ly and  did  not  have  time  to  bother  with  him, 
and  that  the  defendant  went  oat,  leaving  the 
salesman  talking  with  the  clerk,  Hibbard; 
that  Hibbard  had  no  general  authority,  and 
had  no  authority  in  reference  to  the  matter 
in  question ;  that  his  sole  duties  were  to  sell 
goods  and  repair  watches  and  other  jewelry; 
that  on  defendant's  return  to  the  store  the 
salesman  was  gone,  and  Hibbard  informed 
him  that  he  had  arranged  with  him  to  send 
some  jewelry  to  be  sold  on  commission  and 
to  account  for  the  sales  at  stated  times,  when 
the  salesman  would  be  there  to  take  account 
of  stock;  that  the  goods  were  to  be  placed 
there  for  a  year,  and  the  plaintiffs  were  to 
take  back  all  goods  not  sold  at  that  time.  The 
defendant  also  says  the  goods  arrived  the  lat- 
ter part  of  January,  and  a  day  or  two  after 
he  saw  a  copy  of  the  contract.  It  does  not  ap- 
pear whether  he  read  the  contract  at  that 
time  or  not  From  the  following  question 
and  answer  It  would  appear  that  he  learned 
the  contents  of  it  from  the  plaintiffs'  let- 
ters :  **Q.  When  you  learned  from  the  plain- 
tiffs that  the  agreement  or  contract  was 
otherwise  than  you  had  been  Informed  by 
your  clerk,  what  did  you  do  with  the  goods? 
A.  Placed  the  cover  on  the  goods  and  wrote 
them  that  the  goods  were  there  subject  to 
their  order."  It  appears  that  the  letter  of 
April  18th  was  the  only  one  he  wrote  them. 
There  Is  some  other  evidence  in  regard  to 
the  plaintiffs'  sending  a  bond  to  the  bank 
where  defendant  did  his  banking  business; 
the  bond  being  to  insure  the  performance  of 
the  contract  on  the  part  of  the  plaintiffs. 
Bat  we  regard  this  evidence  as  immaterial. 

At  the  close  of  the  evidence,  on  the  request 
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of  the  plaintiffs,  the  court  instructed  the 
Jury  to  return  a  verdict  In  favor  of  the 
plaintiffs  for  the  full  amount  claimed,  which 
was  done.  The  defendant  filed  his  motion 
for  a  new  trial,  which  was  overruled,  and 
judgment  was  rendered  in  favor  of  the  plain- 
tiffs In  accordance  with  the  verdict.  The  de- 
fendant brings  the  case  here. 

P.  W.  Sturges  and  A.  L.  Wllmoth,  for 
plaintiff  in  error.  Park  B.  Pulsifer  and 
Charles  H.  Hunt  for  defendants  In  error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  defendants  In  error  filed  a  mo- 
tion to  dismiss  on  the  ground  that  more 
than  10  days  elapsed  from  the  time  the 
court  instructed  the  jury  to  return  a  ver- 
dict and  the  allowance  of  the  order  extend- 
ing the  time  to  make  and  serve  a  case-made. 
It  is  said  that  a  request  for  an  instructed 
verdict,  like  a  demurrer  to  evidence,  pre- 
sents a  question  of  law  only,  and  hence  no 
motion  for  a  new  trial  is  necessary,  and  if 
one  be  made  it  cannot  extend  the  time  with- 
in which  the  court  or  judge  may  grant  an 
order  extending  the  time  to  make  and  serve 
a  case-made.  However  logical  the  argument 
may  be,  it  ignores  the  express  provision  of 
the  statute.  Section  4754,  Gen.  St  1901; 
Darling  v.  A.,  T.  A  S.  P.  Ry.  Co.  (Kan.)  94 
Pac.  202.   The  motion  Is  overruled. 

Two  errors  are  assigned  as  cause  for  re- 
versal, but  there  is  practically  but  one  ques- 
tion presented,  viz.,  the  Instruction  to  re- 
turn a  verdict  for  the  plaintiff  and  the  over- 
ruling of  the  motion  for  a  new  trial  on  this 
ground.  The  evidence  as  to  the  authority  of 
the  agent  to  make  the  alleged  contract  Is 
the  only  Issue  presented  by  the  pleadings  up- 
on which  evidence  was  offered.  As  to  this 
issue  the  evidence  was  conflicting,  and  an 
Instructed  verdict  thereon  was  unwarranted. 
The  second  defense,  that  the  writing,  called 
a  contract,  was  obtained  by  fraud,  was  not 
supported  by  any  evidence,  and  hence  as' to 
this  defense  the  instruction  was  proper.  Al- 
though no  facts  were  pleaded  in  the  petition 
or  reply  to  justify  so  doing,  with  plaintiffs 
Introduced  evidence  tending  to  show  that 
the  defendant  was  estopped  from  denying  the 
authority  of  the  agent  or  the  validity  of  the 
contract  To  the  Introduction  of  this  evi- 
dence no  objection  appears  to  have  been 
offered.  Under  the  authority  of  McCreary  v. 
Parsons,  81  Kan.  447,  2  Pac.  570,  and  Fiedler 
v.  Mote,  42  Kan.  519,  22  Pac.  561,  the  issues 
will  be  considered  as  enlarged  by  consent  of 
parties,  and  the  objection  made  for  the  first 
time  In  the  motion  for  a  new  trial  as  too 
late. 

On  the  other  hand,  the  writing  sued  on 
does  not,  on  its  face,  purport  to  have  been 
signed  by  Hibbard  as  agent  for  the  defend- 
ant but  appears  to  be  signed  by  both  the  de- 
fendant and  Hibbard  as  parties.  Hibbard  Is 
not  named  In  the  petition  as  defendant's 
agent  nor  was  he  mentioned  In  any  of  the 
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letters  from  plaintiffs  to  defendant,  except 
in  their  reply  to  defendant's  letter  in  which 
he  told  them  there  was  a  misunderstanding 
about  the  matter,  the  reason  for  his  delay  in 
answering  their  letters,  and  informed  them 
that  he  held  the  goods  subject  to  their  order. 
There  is  no  evidence  that  the  defendant  sold 
or  offered  to  sell  any  of  the  goods,  or  in  any 
way  treated  them  ai  his  own.  It  is  trite 
law  that  where  one,  without  authority,  as- 
sumes to  act  as  the  agent  of  another  in  mak- 
ing a  contract,  the  principal  must  repudiate 
the  transaction  within  a  reasonable  time,  aft- 
er all  the  material  facts  in  regard  thereto 
have  come  to  his  knowledge,  or  he  will  be 
presumed  to  have  ratified  the  contract  It 
is  also  a  well-recognized  rule  that  the  ques- 
tion of  what  constitutes  such  reasonable 
time,  under  the  particular  circumstances  and 
under  proper  instructions,  is  a  Question  of 
fact  for  the  Jury,  and  not  of  law  for  the 
court  2  Kent  Com.  616;  1  Am.  ft  Eng. 
Encyc  Law,  1208  et  seq.  Had  Hlbbard  cor- 
rectly reported  the  transaction  to  his  em- 
ployer, a  jury  might  well  hold  the  defendant 
to  greater  promptness  than  if  they  believed 
he  did  not  do  so. 

The  testimony  of  the  defendant  as  to  when 
he  discovered,  as  he  claims,  that  the  trans- 
action was  not  as  reported  to  him  by  Hlb- 
bard, does  not  seem  entirely  consistent  with 
itself.  He  says  he  saw  the  contract  when  the 
box  of  goods  was  opened,  about  the  last  of 
January,  but  does  not  say  whether  he  read 
it  Again  he  says  he  wrote  the  letter  to 
plaintiff,  dated  April  18th,  when  he  learned 
the  contract  was  different  than  his  clerk  re- 
ported it — not  just  as  soon  as  he  so  learned. 
The  weight  of  this  evidence  and  what  it 
proves  is  for  the  jury,  not  the  court  to  de- 
termine. We  cannot  agree  with  counsel  for 
defendants  In  error  that  the  letter  of  April 
18th,  in  view  of  all  the  circumstances  of  the 
case,  ratified  either  the  agency  of  Hibbard  or 
the  contract  The  case  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions. 

The  judgment  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  grant  a  new 
trial. 


SAUTBR  v.  ATCHISON,  T.  ft  S.  P.  RY.  CO. 

(Supreme  Court  of  Kansas.    June  6,  1906. 
Rehearing  Denied  Oct  2,  1908.) 

1.  Cabbiebs— Freight  Shipment — Contract. 

A  mere  statement  of  the  station  agent  of  a 
railroad  company,  to  one  about  to  deliver  goods 
to  the  company  for  shipment  over  its  railroad, 
that  the  goods  should  arrive  at  the  proposed  des- 
tination at  a  certain  time,  does  not  constitute 
a  contract  to  carry  them  within  such  time. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  9,  Carriers,  |  406.] 

2.  Same — Nondelivery — Act  of  God. 

An  agreement  by  a  railroad  company  with 
a  shipper  to  transport  his  goods  from  one  sta- 
tion to  another  on  its  railroad  within  a  certain 
time  does  not  make  the  carrier  an  absolute  in- 
surer of  the  goods,  but  their  destruction  within 


the  prescribed  time  by  an  act  of  God  will  excuse 
nondelivery  thereof. 
(Syllabus  by  the  Court) 

Error  from  District  Court  Sedgwick  Coun- 
ty; Thoa,  C.  Wilson,  Judge. 

Action  by  Henry  Sauter  against  the  Atchi- 
son, Topeka  ft  Santa  Fe  Railway  Company. 
Judgment  for  defendant  Plaintiff  brings 
error.  Affirmed. 

The  plaintiff  In  error  brought  this  action 
In  the  district  court  of  Sedgwick  county  to 
recover  damages  for  the  loss  of  a  horse  and 
household  and  other  goods  which  were  ship- 
ped on  the  28th  day  of  May,  1908,  over  the 
defendant's  line  of  railroad  at  Galesburg, 
111.,  to  be  delivered  at  Wichita,  Kan.,  on  the 
same  line.  According  to  the  undisputed  evi- 
dence in  the  case  the  car  arrived  at  Argen- 
tine, Kan.,  which  Is  adjacent  to  Kansas  City, 
Mo.,  on  the  30th  day  of  May,  1908,  and  dur- 
ing what  is  known  as  "the  great  flood.*'  The 
last  train  departing  over  said  railroad  west 
from  Argentine,  prior  to  about  June  7,  1906, 
was  about  11  a.  m.  May  29,  1903.  The  car 
was  moved  to  the  higher  points  In  the  yards, 
where  It  remained  during  the  flood  and  was 
submerged  in  water  about  11  or  12  feet  deep. 
A  horse,  which  was  shipped  in  the  car,  died, 
and  the  household  goods  were  ruined.  On 
the  trial  of  the  case  It  was  agreed  that  the 
plaintiff  was  entitled  to  recover  $1*200  and 
costs,  if  he  was  entitled  to  recover  anything. 
A  jury  was  impaneled  in  the  district  court 
to  try  the  case,  and  after  the  evidence  of  the 
parties  was  introduced  the  court,  on  the  mo- 
tion of  the  defendant  Instructed  the  jury  to 
return  a  verdict  for  the  defendant,  which 
was  done,  and  judgment  was  rendered  against 
the  plaintiff  for  costs. 

Geo.  W.  Freerks  and  M.  O.  Freerks,  for 
plaintiff  in  error.  Wm.  R.  Smith,  O.  J.  Wood, 
and  A  A.  Scott,  fox  defendant  In  error. 

SMITH,  J.  (after  stating  the  facta  as 
above).    It  is  conceded  by  the  plaintiff  that 
If,  as  appears  to  be  the  case,  the  loss  occur- 
red through  "an  act  of  God,"  the  defendant 
would  not  be  responsible  In  damages  there- 
for under  the  ordinary  contract  of  freight 
shipment   He  alleges  In  his  petition,  and  re- 
lies upon,  an  oral  contract  between  himself 
and  the  station  agent  of  the  defendant  at 
Galesburg,  III.,  by  the  terms  of  which  "said 
car,  so  to  be  loaded  snd  so  to  be  transported, 
was  to  go  right  through  without  stops,  anct 
that  it  should  reach  Wichita,  Kan.,  not  later 
than  the  morning  of  the  31st  day  of  May. 
1903."   In  consideration  of  said  contract  the- 
plaintiff  agreed  to  pay,  and  did  thereafter- 
pay,  the  defendant  the  sum  of  $60  for  the- 
service.  The  only  evidence  In  support  of  the> 
alleged  special  contract  is  the  statement  of 
the  plaintiff  as  a  witness.    His  undisputed 
testimony  is  as  follows:  "I  went  to  see  th\e> 
O,  B.  ft  Q.  agent  and  on  the  28th  day  of 
May,  1908,  I  returned  to  Mr.  Machen,  thes- 
agent  for  the  Santa  Fe.   I  asked  him  ttx&- 


Digitized  by 


Kan.) 


ST.  LOUIS  4  S.  P.  R.  00.  v.  GABA. 


436 


same  as  I  did  before,  and  I  asked  him  wheth- 
er they  would  ship  the  goods  right  through, 
and  when  It  would  arrive  at  Wichita.  He 
said  It  should  arrive  at  Wichita  the  follow- 
ing Sunday,  May  31,  1903.  I  told  him  what 
I  wanted  to  put  in  the  car— that  I  wanted 
to  put  a  horse  In,  and  also  asked  whether 
a  man  could  go  in  the  car  to  take  care  of 
the  horse.  He  said  they  would  give  free 
transportation  with  the  car  for  $60.  Pursu- 
ant to  this  talk  I  took  the  car  and  loaded  the 
stuff  In  It"  The  plaintiff  also  testified  that, 
after  the  goods  and  the  horse  were  loaded 
in  the  car,  he  signed  a  contract  of  shipment 
and  a  bill  of  lading. 

The  usual  rule  Is  that  where  parties  orally 
negotiate  and  agree  to  a  contract  and  the 
terms  thereof,  and  thereafter  reduce  their 
contract  to  writing,  the  writing  supersedes 
the  spoken  words,  and  Is  presumed  to  In- 
clude all  of  the  contract  The  oral  agree- 
ment merges  Into  the  written  one.  Whether 
this  rule  should  apply  under  the  circum- 
stances of  this  case  it  Is  not  necessary  here 
to  decide,  as  we  do  not  think  the  evidence  Is 
sufficient  to  sustain  the  allegations  of  the 
petition  in  regard  to  the  making  of  the  oral 
contract  Strict  as  are  the  rules  of  the  com- 
mon law  in  Imposing  upon  the  carrier  lia- 
bility for  goods  lost  In  transportation,  "an 
act  of  God"  Is,  thereunder,  a  justification  for 
failure  to  perform  the  contract  of  carriage, 
and  relieves  the  carrier  from  liability  for  a 
loss  of  the  goods  consigned.  Rodgers  v.  Rail- 
way Co.,  75  Kan.  222,  88  Pac.  885,  10  L  E 
a.  (N.  S.)  658:  6  Oyc  877.  It  Is  said  In  1 
Am.  ft  Bng.  En  eye  Law,  592:  "A  common 
carrier,  liable  as  an  insurer  for  the  property 
intrusted  to  him  for  the  purpose  of  trans- 
portation, is  nevertheless  excused  from  re- 
sponsibility for  losses  which  are  caused  by 
an  act  of  God."  If  a  contract  may  be  made 
for  the  delivery  of  goods  so  strong  as  to 
render  this  excuse  unavailable  to  the  carrier 
for  loss  thereof  in  transportation,  it  must  be 
expressed  in  language  clearly  and  unequivo- 
cally disclosing  such  Intent  The  unusual 
character  of  such  an  agreement  would  call 
to  its  aid  no  presumption  from  the  usual 
course  of  business. 

Such  a  contract  Is  not  deducible  from  the 
conversation  related  by  plaintiff  as  occur- 
ring between  himself  and  the  station  agent 
at  Gtelesburg  on  May  28,  1903.  The  answer 
of  the  agent  as  to  when  the  goods  would  ar- 
rive at  Wichita  la  more  suggestive  of  an  in- 
tention to  Inform  the  plaintiff  of  the  time 
Then  the  train  would  be  there  due,  by  the 
time-table,  than  of  an  intention  to  warrant 
its  arrival  by  the  time  indicated.  If,  how- 
ever, it  be  construed  as  a  contract  to  deliver 
the  goods  within  the  time  specified,  which  is 
all  that  is  claimed  In  the  petition,  responsibil- 
ity for  failure  to  perform  the  contract  Is  ex- 
cused if  prevented  by  the  act  of  God.  Strohn 
et  at  v.  Detroit  ft  Milwaukee  R.  R  Co.,  23 
Wis.  126,  99  Am.  Dec.  114.  That  case  Is 
very  similar  to  this,  and  after  holding  that 


the  statement  of  a  station  agent  to  the  ship- 
per as  to  the  time  a  shipment  should  arrive 
at  Its  destination  does  not  constitute  a  con- 
tract that  the  transportation  will  be  consum- 
mated within  that  time,  the  court  says:  "We 
do  not  understand,  however,  that  when  a 
railroad  company  by  Its  agent  agrees  to  de- 
liver goods  within  a  prescribed  time  it  be- 
comes an  absolute  Insurer  of  the  goods,  and 
must  deliver  at  all  events  or  pay  for  the 
property.  We  suppose,  If  the  goods  were  de- 
stroyed by  an  act  of  God  or  the  public  enemy 
before  the  time  for  delivering  them  expired, 
this  would  excuse  the  carrier  on  the  special 
contract.  The  parties  are  presumed  to  con- 
tract with  reference  to  the  responsibility 
which  the  common  law  imposes  upon  the  car- 
rier in  ordinary  cases;  the  carrier  assuming 
the  risk  In  respect  to  the  time.  Such,  it 
seems  to  us.  Is  the  extent  of  liability  assum- 
ed by  the  special  agreement." 

We  conclude  that  the  conversation,  testi- 
fied to  as  evidence  of  a  parol  contract  to 
transport  the  goods  to  their  destination  with- 
in a  prescribed  time,  is  not  sufficient  to  clear- 
ly Indicate  such  an  agreement;  also  that  if 
such  a  contract  were  established  the  carrier 
does  not  thereby  become  the  absolute  insurer 
of  the  goods,  and  bound  to  pay  the  value 
thereof,  when  they  are  destroyed  and  the 
delivery  prevented  by  the  act  of  God  before 
the  expiration  of  the  agreed  time  of  delivery. 
The  evidence  indicates  that  the  flood,  the  act 
of  God,  was  the  sole  cause  of  the  loss  of  the 
goods  and  the  horse. 

The  Judgment  Is  affirmed. 


ST.  LOUIS  ft  S.  F.  R.  CO.  v.  GABA. 
(Supreme  Court  of  Kansas.   July  3,  1908. 
Rehearing  Denied  Oct  2,  1908.) 

L  Appeal  and  Erbob— Harmless  Ebbob. 

If  a  party  by  cross-examination  elicits  and 
restores  to  the  record  incompetent  testimony, 
which  upon  his  motion  bad  been  stricken  out 
he  Is  not  prejudiced  by  the  repetition  of  such 
testimony  on  redirect  examination. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §8  4161-4170.] 
2.  Damages  —  Breach  of  Contract  —  Liqui- 
dated Damages. 

The  extent  of  a  possible  future  loss,  to  be 
paid  in  the  event  of  a  breach  of  contract  may 
be  agreed  upon  In  advance,  where  there  is  dif- 
ficulty in  determining  the  extent  of  the  loss  and 
the  resulting  damages  are  uncertain.  In  such 
a  case  the  amount  so  fixed,  if  reasonable,  will 
be  allowed  when  the  default  occurs. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Damages,  |  164.] 

8.  Same. 

This  principle  is  often  applied  to  contracts 
for  building,  and  when  the  sum  named  is  not 
excessive  it  Is  generally  held  to  be  liquidated 
damages,  and  not  a  penalty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  If  170-176.] 

4.  Same. 

The  use  of  the  words  "forfeiture,''  "pen- 
alty,'* and  "liquidated  damages"  in  such  con- 
tracts is  not  controlling,  although  due  weight 
should  be  given  to  such  expressions  in  connec- 
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Hon  with  other  parts  of  the  agreement,  the  sub- 
ject-matter, and  other  facta  and  circumstances. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  157.] 

5.  Same— Delay  in  Freight  Shipment. 

Where  materials  for  a  building  had  been 
delivered  to  a  carrier  for  transportation,  which 
was  unreasonably  delayed,  and  the  consignor 
has  paid  to  the  contractor,  who  waa  the  con- 
signee, the  amount  previously  agreed  upon  as 
damages  for  the  delay  in  the  completion  of  such 
building  caused  by  failure  to  receive  the  ma- 
terials in  due  time,  the  carrier  will  be  held  lia- 
ble for  the  amount  so  paid,  in  the  absence  of  ev- 
idence of  bad  faith  in  making  the  settlement,  or 
that  the  amount  paid  was  excessive,  if  proper- 
ly notified  at  the  time  of  shipment  of  the  use 
intended  and  the  consequences  of  delay. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §§  170-175.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cherokee  Coun- 
ty; C.  A.  McNeill,  Judge. 

Action  by  U.  T.  Qaba  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

W.  F.  Evans,  H.  0.  Sluss,  and  R.  R.  Ver- 
milion, for  plaintiff  In  error.  E.  B.  Morgan, 
for  defendant  in  error. 

BENSON,  J.  The  plaintiff,  U.  T.  Gaba,  de- 
livered to  the  defendant  railroad  company  at 
Baxter  Springs  a  lot  of  porch  columns  and 
composition  caps,  consigned  to  a  contractor 
at  Oklahoma  City.  The  agent  of  the  com- 
pany was  informed  that  the  materials  were 
to  be  furnished  by  Mr.  Gaba  for  use  in  a 
building  which  was  being  constructed  under 
a  time  contract,  with  a  penalty  for  delay, 
and  prompt  shipment  was  promised  by  the 
agent  The  columns  were  sent  forward  at 
once,  and  were  received  by  the  contractor 
within  three  days.  The  caps,  although  in- 
cluded in  the  same  bill  of  lading,  were  not 
delivered  in  Oklahoma  City  until  81  days 
afterwards,  having  by  mistake  been  taken  to 
Texas.  The  company  was  promptly  notified 
of  the  shortage,  and  the  plaintiff  made  dili- 
gent efforts  to  find  the  property,  at  an  ex- 
pense to  him  of  $26.  In  making  settlement 
with  the  contractor  the  owner  deducted  over 
$300  damages  for  delay  beyond  the  time 
agreed  upon  for  completion  of  the  building, 
caused  by  this  delay  in  the  transportation  of 
the  caps;  and  the  contractor  deducted  $300 
from  the  bill  of  the  plaintiff,  the  subcon- 
tractor, In  accordance  with  the  agreement  of 
the  latter,  In  which  he  stipulated  to  pay  $10 
per  day  for  each  day's  delay  In  the  construc- 
tion of  the  building  caused  by  his  failure  to 
deliver  the  caps  promptly.  The  plaintiff  sued 
to  recover  his  damages  from  the  company, 
and  upon  a  trial  without  a  Jury  recovered  a 
judgment  for  $300.  The  company  alleges  er- 
ror in  the  rulings  upon  evidence  and  in  the 
measure  of  damages  allowed. 

After  the  plaintiff  had  testified  to  his 
agreement  to  pay  $10  per  day  for  any  delay 
in  constructing  the  building,  caused  by  his 


failure  to  deliver  the  materials,  It  was  shown 
that  the  agreement  was  in  writing  in  the  pos- 
session of  the  contractor  In  Oklahoma,  and 
the  defendant  moved  to  strike  out  the  parol 
testimony  of  its  contents.  This  motion  was 
sustained,  but  the  defendant  by  cross-exam- 
ination of  the  witness  elicited  the  same  testi- 
mony, as  the  following  excerpt  will  show: 
"Q.  When  was  it  you  made  that  contract  with 
Mr.  Lee  to  furnish  these  things  for  the  house 
he  was  building  for  Mr.  Turner?  A.  I  don't 
just  remember  the  time.  I  made  a  good 
many  trips  there.  If  I  remember  right  It 
was  about  the  1st  of  April.  Q.  How  long 
was  you  to  have  to  furnish  these  columns 
and  compo  caps?  A.  There  was  no  desig- 
nated time  in  the  contract  I  was  not  to  de- 
lay him  In  the  contract  at  all.  Any  delay  I 
made  Mr.  Lee  In  his  time  contract  I  was  to 
pay  $10  per  day.  Q.  Was  that  in  this  con- 
tract? A.  Yes,  sir.  Q.  Did  you  have  a  copy 
of  it?  A  No,  sir.  Q.  You  gave  it  to  Mr. 
Lee,  and  never  kept  a  copy  of  it?  A  Yes, 
sir.  Q.  That  Is  about  the  language  of  that 
written  contract,  you  believe?  A.  Yes,  sir; 
something  on  that  order.  Q.  There  was  no 
time  mentioned  In  which  you  was  to  furnish 
the  columns  and  compo  caps?  A.  No,  sir; 
not  in  mine.  The  time  was  stated  In  his  con- 
tract, but  not  in  mine."  After  this  testimony 
had  been  given  the  plaintiff  on  redirect  ex- 
amination was  permitted  over  the  defendant's 
objection  to  testify  as  follows:  "Q.  Mr.  Ga- 
ba, what  was  your  contract  with  Mr.  Lee  as 
to  forfeiture  or  penalty.  If  there  was  any,  if 
you  should  delay  him  on  that  building?  A 
I  had  a  time  contract  with  Mr.  Lee  for  $10  a 
day.  Q.  What  do  you  mean  by  that?  A.  If 
I  caused  him  any  delay  In  the  building  of  the 
building,  I  was  to  stand  a  forfeiture  of  $10 
a  day."  Motions  were  duly  made  to  strike 
out  this  testimony,  which  were  overruled. 
The  defendant  was  not  prejudiced  by  these 
rulings,  since  the  contents  of  the  written  in- 
strument were  already  in  evidence  through 
the  defendant's  cross-examination.  Having 
restored  the  incompetent  testimony  to  the 
record  by  Its  own  action,  the  repetition,  al- 
though unnecessary,  was  harmless. 

It  1b  argued  that  the  provision  to  pay  a 
certain  sum  per  day  for  the  delay  referred  to 
was  In  the  nature  of  a  penalty,  and  the 
amount  ought  not  to  have  been  allowed  with- 
out proof  of  the  actual  damages  sustained. 
As  It  appeared  that  the  subcontractor  actual- 
ly paid  this  amount  by  deduction  from  his 
bill,  and  that  the  contractor  sustained  a  cor- 
responding loss  in  his  settlement  with  the 
owner,  the  real  contention  seems  to  be  that 
proof  of  actual  damages  to  the  owner  should 
have  been  given  before  any  recovery  was  al- 
lowed to  the  plaintiff.  A  delay  of  30  days 
beyond  the  reasonable  time  for  transportation 
is  not  disputed.  The  settlement  of  damages 
caused  by  this  delay  in  the  completion  of  the 
building  consequent  upon  the  delay  In  trans- 
portation, is  shown  by  the  evidence.  Thus  an 
actual  loss  to  the  plaintiff  is  proven.  It  was 
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not  necessary  for  him  to  go  farther,  and 
prove  by  other  evidence  that  the  contractor 
rightfully  Insisted  upon  the  terms  of  the 
agreement,  and  that  the  actual  damages  to 
the  owner  were  equal  to  the  amount  allowed. 
Having  offered  evidence  of  the  agreement, 
the  notice  to  the  company,  the  default  of  the 
latter,  the  delay  in  the  completion  of  the 
building  resulting  therefrom,  and  the  pay- 
ment to  the  contractor,  the  burden  was  upon 
the  defendant  to  show  bad  faith,  if  any  ex- 
isted, or  that  the  damages  were  excessive, 
since  the  transactions  of  men  In  the  usual 
course  of  business  and  In  the  execution  of 
their  contracts  are  presumed  to  be  honest  un- 
til the  contrary  appears,  Guetzkow  Brothers 
Co.  v.  A.  H.  Andrews,  92  Wis.  214.  66  N.  W. 

110,  52  L.  R.  A.  200,  68  Am.  St.  Rep.  900; 
Baughman,  Sheriff,  v.  Penn,  83  Kan.  604,  6 
Pac.  890. 

Damages  are  allowed  as  compensation 
which  the  law  affords  to  persons  whose  rights 
have  been  invaded.  Actual  damages  are  for 
actual  losses.  The  amount  of  such  losses 
may,  however,  sometimes  be  anticipated,  and 
the  extent  of  a  possible  future  loss,  to  be  paid 
In  the  event  of  a  breach  of  contract,  may  be 
agreed  upon  in  advance,  where  there  Is  diffi- 
culty In  determining  the  extent  of  the  loss 
and  the  resulting  damages  are  uncertain,  If 
the  amount  fixed  is  reasonable.  This  prin- 
ciple Is  often  applied  to  contracts  for  build- 
ing, and  when  the  sum  named  is  not  exces- 
sive It  is  generally  held  to  be  liquidated  dam- 
ages, and  not  a  penalty.  Railroad  Co.  v. 
Cabinet  Co.,  104  Tenn.  668,  58  a  W.  303,  60 
L.  R.  A.  729,  78  Am.  St  Rep.  933;  Monmouth 
Park  Ass'n  v.  Wallis  Iron  Works,  55  N.  J. 
Law,  132,  26  Atl.  140,  19  L.  R.  A  456,  39 
Am.  St  Rep.  626;  Hennessy  v.  Metzger,  152 

111.  506,  38  N.  E.  1068,  43  Am.  St  Rep.  267; 
Hall  v.  Crowley,  87  Mass.  304,  81  Am.  Dec. 
745. 

The  use  of  the  words  "penalty,"  "forfeit- 
ure," and  "liquidated  damages"  in  such  con- 
tracts Is  not  controlling,  although  due  weight 
should  be  given  to  such  expressions  in  con- 
nection with  other  parts  of  the  agreement 
the  subject-matter,  and  the  other  facts  and 
circumstances.  Degraff,  Vrleling  &  Co.  v. 
Wickham,  89  Iowa,  729,  52  N.  W.  503,  57  N. 
W.  420;  Jaqulth  v.  Hudson,  5  Mich.  123. 
This  view  does  not  conflict  with  those  ex- 
pressed in  Condon  v.  Kemper,  47  Kan.  126, 
27  Pac.  829,  18  L.  R.  A.  671,  and  is  In  har- 
mony with  the  opinion  in  Davidson  v.  Hughes, 
76  Kan.  247,  91  Pac.  913. 

The  plaintiff,  having  complied  with  his 
agreement  and  paid  the  stipulated  damages, 
as  we  must  presume,  In  good  faith,  could 
properly  look  to  the  company  to  make  up  the 
loss;  the  company  having  been  notified  of  the 
use  to  be  made  of  the  goods  and  the  conse- 
quences of  delay  In  shipment  If  such  no- 
tice had  not  been  given,  a  different  measure 
of  damages  would  have  been  applicable. 
Railroad  Co.  v.  Cabinet  Co.,  supra. 

The  judgment  Is  affirmed. 


JONES  v.  WAT. 

(Supreme  Court  of  Kansas.     July  3,  1908. 
Rehearing  Denied  Sept  23,  1908.) 

1.  Partnership — "Interest  or  Partner  hi 
Partnership  Property." 

The  interest  of  each  partner  in  the  part- 
nership property  is  his  share  of  the  surplus 
after  the  payment  of  all  partnership  debts  and 
the  settlement  of  all  accounts  between  himself 
and  his  partners. 

[Ed.  Nott.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partnership,  8  124.] 

2.  Sams— Disposition  by  Partner  or  his 
Interest. 

A  partner  may  dispose  of  his  interest  in 
the  partnership  to  a  third  person.  The  only 
limitation  on  this  right  is  that  he  cannot  by 
such  transfer  introduce  the  purchaser  into  the 
firm  without  the  consent  of  the  other  partners. 
In  equity  the  purchaser  acquires  the  right  to 
call  for  an  accounting  and  settlement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  (8  473-475,  686.] 

3.  Sauk— Partnership  Realty. 

A  number  of  persons  formed  a  partner- 
ship for  the  purpose  of  carrying  on  a  lumber 
and  tie  business  and  purchased  a  tract  of 
land,  taking  the  title  in  one  of  the  number  in 
trust  for  the  partnership.  No  attempt  was  made 
to  carry  on  any  business.  In  view  of  the 
construction  placed  upon  the  partnership  agree- 
ment by  the  parties,  and  the  absence  of  any- 
thing in  the  agreement  to  the  contrary,  held: 

(a)  The  partners  owned  the  real  estate  as 
tenants  in  common,  and  one  partner  could  sell 
his  interest  therein  at  any  time  without  the 
consent  of  his  partners. 

(b)  The  purchaser  of  the  interest  of  one  of 
the  partners  is  entitled  to  an  accounting  for 
his  share  of  the  proceeds  as  against  one  who 
purchased  the  interests  of  the  other  partners 
and  disposed  of  the  real  estate.  * 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  f|  101-103.] 

(Syllabus  by  the  Court) 

Error  from  District  Court  McPherson 
County;  P.  J.  Galle,  Judge. 

Action  by  Mae  R.  Jones  against  C.  H.  Way. 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Reversed  and  remanded. 

Peters  ft  Peters,  for  plaintiff  in  error.  D. 
P.  Lindsey,  for  defendant  in  error. 

PORTER,  J.  Plaintiff  sued  to  recover  the 
value  of  her  interest  in  certain  real  estate. 
The  cause  was  tried  to  the  court  without  a 
Jury,  and  judgment  given  for  defendant 
Plaintiff  brings  error. 

In  March,  1893,  10  persons  joined  in  the 
purchase  of  certain  real  estate  in  Texas,  con- 
sisting of  timber  lands,  each  person  agree- 
ing to  pay  the  sum  of  $946.  At  the  same 
time  they  formed  a  partnership  known  as  the 
"Newton  ft  McPherson  Timber  ft  Lumber 
Company,"  for  the  purpose  of  manufactur- 
ing lumber,  posts,  and  ties;  but  the  business 
for  which  the  partnership  was  formed  was 
never  carried  on.  The  title  to  the  real  estate 
was  taken  In  the  name  of  W.  J.  Puett  In 
trust  for  the  company,  and  he  was  elected 
secretary  and  treasurer.  In  May,  1893,  G.  W. 
Branlne,  one  of  the  10,  sold  his  Interest  in 
the  land  to  the  plaintiff.  From  that  date  her 
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name  appeared  upon  the  books  of  the  com- 
pany,  and  she  paid  from  time  to  time  her  pro- 
portionate share  of  the  taxes.  She  made  the 
purchase  through  W.  J.  Puett,  the  trustee. 
In  December,  1898,  Puett  sold  his  Interest  to 
C.  H.  Way,  who  was  one  of  the  original  par- 
ties, and  at  the  same  time  executed  a  deed 
conveying  the  real  estate  to  him  as  trustee. 
This  conveyance  was  made  at  a  meeting  of 
all  the  persons  Interested,  except  the  plain- 
tiff, who  knew  nothing  about  the  transaction 
until  long  afterwards.  On  the  1st  day  of 
March,  1904,  C.  H.  Way,  having  purchased 
all  the  interests  except  tbat  of  the  plaintiff, 
sold  and  conveyed  the  land  without  her 
knowledge  or  consent 

The  main  contention  Is  that  the  plaintiff 
had  no  right  to  buy  an  Interest  in  the  part- 
nership without  the  consent  of  all  the  other 
partners,  and  such  seems  to  be  theory  upon 
which  the  judgment  was  rendered.  To  this 
we  cannot  agree.  The  Interest  of  each  part- 
ner in  the  partnership  property  Is  his  share 
of  the  surplus  after  payment  of  all  partner- 
ship debts  and  settlement  of  all  accounts  be- 
tween himself  and  his  partners.  Sanborn  v. 
Royce,  182  Mass.  594;  Nieoll  v.  Mumford,  4 
Johns.  Ch.  (N.  Y.)  522.  A  partner  may  dis- 
pose of  his  interest  in  the  partnership  to  a 
third  person.  The  only  limitation  on  this 
right  Is  that  he  cannot  by  such  transfer  in- 
troduce the  purchaser  into  the  firm  without 
the  consent  of  the  other  partners.  22  A.  & 
E.  Enc.  of  Law,  104,  105,  and  cases  cited.  In 
equity  the  purchaser  acquires  the  right  to 
call  for  an  accounting  and  settlement.  Bank 
v.  Carrollton  Railroad,  11  Wall.  624,  20  L. 
Ed.  82.  Where  there  Is  any  matter  in  doubt, 
it  is  proper  to  consider  the  course  of  conduct 
for  a  considerable  period  as  Indicating  the 
true  construction  of  the  partnership  agree- 
ment 22  A.  &  E.  Enc  of  Law,  113.  In  this* 
case  the  parties  called  themselves  partners, 
and  a  partnership  was  formed  for  the  pur- 
pose of  carrying  on  a  certain  business,  but  no 
attempt  was  made  to  conduct  any  business. 
All  that  was  done  was  to  purchase  the  real 
estate  In  the  name  of  a  trustee  who  held  it 
in  trust  for  the  partnership.  It  appears  from 
the  evidence  tbat,  in  the  numerous  convey- 
ances which  were  made  between  the  differ- 
ent partners,  the  Interest  conveyed  was  usu- 
ally described  as  a  certain  Interest  In  this 
particular  real  estate.  The  defendant  pur- 
chased the  Interest  of  all  the  others,  but  there 
Is  no  evidence  to  show  that  before  doing  so, 
he  procured  or  attempted  to  procure  the  con- 
sent of  any  of  the  other  partners.  While  it 
Is  true  that  the  Interest  which  partners  have 
in  the  real  estate  owned  by  the  firm  is' pe- 
culiar to  itself,  and  Is  said  not  to  partake 
commonly  of  the  characteristics  of  estates  in 
common  or  in  joint  tenancy,  yet  in  view  of 
the  construction  placed  upon  the  articles  of 
agreement  by  the  partners  in  this  transac- 
tion, and  the  absence  of  anything  in  the 
agreement  to  the  contrary,  we  must  hold  that 
the  persons  held  the  title  to  the  real  estate 
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as  tenants  In  common.  One  tenant  In  com- 
mon may  sell  his  Interest  In  real  estate  at 
any  time  without  the  consent  of  his  coten- 
ants.  When  the  defendant  took  the  convey- 
ance to  himself  as  trustee  and  purchased  the 
Interests  of  the  others,  he  had  constructive, 
if  not  actual,  notice  that  the  plaintiff  had  an 
interest  therein.  Her  name  was  on  the  books 
kept  by  the  former  trustee,  which  disclosed 
the  names  of  all  the  parties  interested  in  the 
company  and  the  amounts  each  one  had  paid. 
When  he  accepted  the  trusteeship,  he  was 
entitled  to  the  possession  of  the  books.  There 
is  some  evidence  that  he  received  the  books 
on  the  1st  day  of  February,  1904,  and  that 
he  sold,  the  land  a  month  later;  but  in  any 
event  he  had  constrnctlTe  notice  of  her  in- 
terest 

For  these  reasons,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 


ILLINOIS  LIFE  INS.  CO.  v.  BENNBR. 
(Supreme  Court  of  Kansas.   July  3,  1908.  Re- 
hearing Denied  Sept  23,  1908.) 

1.  Novation— Elements. 

To  support  the  claim  of  a  novation,  the  as- 
sent of  the  parties  that  the  new  obligation  shall 
be  accepted  in  extinguishment  of  an  old  one  is 
an  essential  element,  but  the  substitution  may 
be  accomplished  by  either  an  express  or  an  im- 
plied agreement. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  87,  Novation,  |  4.] 

2.  Same— Intent  of  Pasties— Question  fob 

JtTBT. 

Whether  the  parties  gave  assent  and  in- 
tended a  novation  Is  a  question  of  fact  for  the 
jury,  and  may  be  determined  upon  inferential, 
as  weil  as  direct,  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Novation,  §  13.] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  the  Illinois  Life  Insurance  Com- 
pany against  E.  D.  Benner.  Judgment  for 
defendant  and  plaintiff  brings  error.  Af- 
firmed. 

D.  W.  Mulvane  and  G.  B.  Gault  for  plain- 
tiff in  error.  W.  R.  Hazen,  for  defendant  in 
error. 

JOHNSTON,  C.  J.  The  Illinois  Life  Insur- 
ance Company  brought  this  action  against 
E.  D.  Benner  upon  a  promissory  note  given 
by  him  to  the  Kansas  Mutual  Life  Insur- 
ance Company,  and  which  the  receivers  of 
the  latter  company  assigned  to  plaintiff. 
Among  other  defenses,  Benner  alleged  tbat, 
by  mutual  consent  of  the  Kansas  Mutual 
Life  Insurance  Company  and  himself,  the 
form  and  evidence  of  the  indebtedness  was 
changed  from  a  note  to  an  open  account,  and 
by  this  substitution  the  obligation  of  the 
note  was  satisfied  and  discharged.  The  jury 
found  that  the  Kansas  Mutual  Life  Insur- 
ance Company  held  a  promissory  note  against 
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Benner,  and  that  he  was  also  Indebted  to  It 
upon  an  open  account;  that  on  September  28, 
1902,  the  note  was  carried  on  the  books  of 
the  Kansas  Mutual  Life  Insurance  Company 
ats  a  claim  against  defendant,  and  that  the 
transfer  of  the  note  to  the  open  account  was 
made  with  the  intention  at  the  time  of  ex- 
tinguishing the  liability  on  the  note,  and  car- 
rying the  entire  liability  against  Benner  In 
the  form  of  an  open  account;  that  the  Kan- 
sas Mutual  Life  Insurance  Company  and  the 
receivers  of  that  company  did  not  carry  the 
note  upon  their  books,  or  any  record  of  a 
■claim  against  the  defendant  on  account  of 
the  note,  but  the  books  did  show  that  the 
whole  amount  was  carried  in  the  open  ac- 
count It  was  also  specifically  found  by  the 
Jury  that  the  Indebtedness  represented  by 
the  note  had  never  been  paid  in  any  other 
way  than  by  the  substitution  mentioned. 

It  Is  argued  that  the  charging  of  the 
amount  of  the  note  into  an  open  account  did 
not  amount  to  a  payment  of  the  debt,  and 
this  may  be  conceded,  but  one  of  the  de- 
fenses of  Benner  was  the  novation  or  substi- 
tution of  a  new  obligation  for  the  old  one.  In 
21  A.  &  EL  Bncyc.  of  L  680,  663,  ««novation*» 
Is  defined  as  the  "substitution  of  one  obliga- 
tion for  another,  and  takes  place  either  by 
the  substitution  of  a  new  for  an  old  party 
or  by  the  substitution  of  a  new  agreement 
between  the  old  parties,  or  it  may  be,  by  a 
change  both  of  parties  and  of  agreement  at 
the  same  time.  *  •  •  Where  a  creditor 
accepts  from  his  debtor  a  'new  note  instead 
of  an  old,  or  any  form  of  written  contract 
Instead  of  a  prior  unwritten  contract  or  obli- 
gation, with  the  intent  to  cancel  the  former 
and  to  substitute  the  new  one  therefor,  nova- 
tion by  the  substitution  of  a  new  obligation 
takes  place."  Novation  is  sufficiently  plead- 
ed In  the  answer  of  the  defendant,  and  the 
finding  of  the  jury  is  to  the  effect  that  a  new 
obligation  in  the  form  of  an  account  was  sub- 
stituted for  the  note,  and  the  only  question 
remaining  is  whether  there  is  testimony  fair- 
ly tending  to  support  the  findings  and  ver- 
dict. 

Aside  from  the  testimony  of -Benner  that 
an  arrangement  was  made  with  the  insur- 
ance company  whereby  the  note  should  "be 
taken  care  of  and  done  away  with,"  there  is 
the  testimony  that  In  Benner's  account  on 
the  books  he  was  credited  with  the  note  and 
the  amount  of  the  note  charged  against  him. 
It  appears,  too,  that,  while  the  note  was  not 
surrendered  or  destroyed,  neither  the  Kansas 
Mutual  Life  Insurance  Company  nor  the  re- 
ceivers of  that  company  carried  the  note  in 
the  note  account  after  the  transfer  and  en- 
try of  the  indebtedness  in  the  open  account, 
and  It  did  not  again  appear  In  the  records  or 
accounts  of  the  Insurance  company.  One  of 
the  receivers  who  had  charge  of  the  books 
and  assets  of  the  company  testified  that, 
when  the  assets  were  listed  and  turned  over 
to  the  plaintiff,  the  note  was  not  listed  and 
turned  over.   It  was  shown,  too,  that  attor- 


neys representing  the  plaintiff  wrote  to  Ben- 
ner, admitting  that  the  note  had  been  charg- 
ed off  into  an  open  account,  but  Insisting  that 
the  substitution  did  not  satisfy  the  indebted- 
ness, that  It  only  changed  it  from  a  note  to 
an  account  It  is  argued  that  there  Is  no 
proof  of  an  express  agreement  that  the  trans- 
fer of  the  amount  of  the  note  to  an  open  ac- 
count should  operate  as  an  extinguishment 
of  the  note.  The  assent  of  the  parties  that 
the  new  obligation  shall  be  accepted  in  dis- 
cbarge of  the  old  one  is  an  essential  element, 
but  the  substitution  may  be  accomplished  by 
either  an  express  or  implied  agreement 
Harris  &  Donaldson  v.  Lindsay,  4  Wash.  O. 
C.  271,  Fed.  Cas.  No.  6,124;  Warren  v.  Batch- 
elder,  15  N.  H.  129;  Seaman  v.  Whitney,  24 
Wend.  (N.  T.)  260,  35  Am.  Dec.  618;  Whitney 
v.  American  Insurance  Co.,  127  Cal.  464,  59 
Pac.  897;  21  A.  &  E.  Bncyc.  of  L.  669. 
Counsel  say  that  it  Is  unreasonable  to  infer 
that  the  Insurance  company  would  give  up  a 
written  promise  with  its  longer  limitation 
for  an  obligation  based  only  on  an  open  ac- 
count, which  was  subject  to  dispute  and  to 
the  earlier  bar  of  the  statute,  and  that  noth- 
ing short  of  proof  of  an  express  declaration 
by  the  parties  would  establish  such  a  substi- 
tution. It  was  a  contract,  however,  which 
the  parties  were  competent  to  make.  Express 
or  implied  assent  might  be  given  as  in  the 
case  of  ordinary  contracts;  and  whether  they 
gave  assent  or  intended  a  novation  is  a  ques- 
tion of  fact  for  the  Jury,  and  may  be  deter- 
mined upon  inferential,  as  well  as  direct,  evi- 
dence. Walker  v.  Wood,  170  111.  463,  48  N.  B. 
919;  Bobbins  et  al.  v.  Robinson  et  al.,  176 
Pa.  841,  35  Atl.  337;  Mulgrew  v.  Coeharen, 
98  Mich.  422,  56  N.  W.  70;  Sinclair  v.  Rich- 
ardson, 12  Vt.  33 ;  Lynch  et  al.  v.  Austin,  51 
Wis.  287,  8  N.  W.  129;  21  A.  ft  B.  Bncyc.  of 
L  670. 

In  view  of  the  testimony  and  the  finding 
of  the  Jury,  the  motive  of  the  parties  in  mak- 
ing the  exchange  is  not  Important.  Whether 
the  Insurance  company  found  it  embarrassing 
to  carry  the  promissory  notes  of  its  em- 
ployes among  Its  assets,  or  whether  the  de- 
fendant preferred  that  the  obligation  should 
not  be  in  the  form  of  a  promissory  note,  subject 
to  inspection  by  the  insurance  department,  it 
is  needless  to  inquire.  It  is  enough  that  such 
a  contract  may  be  made,  and  that  there  ts 
sufficient  proof  to  support  the  finding  of  the 
Jury  that  it  was  made. 

The  Judgment  of  the  district  court  will  be 
affirmed. 


CUDAHY  PACKING  CO.  v.  DENTON,  Secre- 
tary of  State. 
(Supreme  Court  of  Kansas.  July  3,  1908.  Re- 
hearing Denied  Sept.  23,  1908.) 

L  Constitutional  Law— Vested  Rights. 

The  Legislature  may,  without  destroying 
vested  rights,  change  at  any  time  the  amount  of 
fees  required  from  domestic  and  foreign  corpo- 
rations. 
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$.  Same. 

A  foreign  corporation  increasing  its  capi- 
tal stock  in  1906,  and  presenting  a  certificate 
of  such  increase  in  March,  1908,  must  pay  the 
fees  prescribed  by  Acts  1907,  p.  238,  c.  140,  §  23, 

Sbd.  3,  requiring  every  foreign  corporation  au- 
orized  by  the  charter  board  to  engage  in  busi- 
ness in  the  state  to  pay  the  fees  required  to  be 

?aid  by  domestic  corporations,  though  prior  to 
907  it  had  been  permitted  to  engage  in  busi- 
ness in  the  state. 

Original  proceedings  In  mandamus  by  the 
Cudahy  Packing  Company  against  C.  E.  Den- 
ton, Secretary  of  State.  Denied. 

J.  E.  McFadden  and  Thomas  Crelgh,  for 
plaintiff.  F.  S.  Jackson,  Atty.  Gen.,  and  John 
S.  Dawson,  for  defendant 

PER  CURIAM.  Original  proceedings  in 
mandamus.  Prior  to  the  year  1907  plaintiff 
had  been  permitted  to  engage  in  business  in 
the  state  of  Kansas  as  a  foreign '  corpora- 
tion. On  November  7,  1906,  it  increased  its 
capital  stock  from  $7,000,000  to  $12,000,000. 
On  March  27,  1908,  It  presented  a  certificate 
of  such  Increase,  and  tendered  the  sum  of  $1,- 
105,  the  amount  of  fees  fixed  by  the  stat- 
ute in  force  at  the  time  the  Increase  was 
made.  Defendant  refused  the  tender,  and 
denied  a  request  for  a  receipt  thereof.  In 
1907  the  Legislature  enacted  a  statute  chang- 
ing the  amount  of  fees  to  be  paid  on  an  in- 
crease of  capital  stock  by  corporations,  and 
the  amount  computed  under  the  amendatory 
statute  amounts  to  $2,550.  The  Legislature 
of  1907  took  up  the  entire  subject  of  corpo- 
rations, and  dealt  with  it  in  such  compre- 
hensive terms  as  to  leave  no  doubt  that  It 
Intended  thereby  to  repeal  all  former  laws  on 
the  subject  State  ex  rel.  v.  Studt,  31  Kan. 
245,  1  Pac.  635. 

The  sole  question  Is:  Which  law  controls? 
We  have  no  hesitation  in  saying  that  the  de- 
fendant was  obliged  to  pay  the  fees  provid- 
ed by  the  law  In  force  at  the  time  the  certifi- 
cate of  increase  was  presented.  Neither  do- 
mestic corporations  created  prior  to  the  act 
of  1907  nor  foreign  corporations  authorized 
to  engage  in  business  in  the  state  prior  there- 
to secured  any  vested  right  to  obtain  these 
privileges  at  the  amount  of  fees  fixed  by  the 
prior  law.  The  Legislature  might  change 
the  amount  of  fees  at  any  time  without  de- 
stroying any  vested  rights.  Acts  1907,  p.  238, 
c.  140,  provides  (subdivision  3,  8  23):  "Every 
foreign  corporation  authorized  by  the  charter 
board  to  engage  In  business  in  this  state 
shall  pay  all  the  fees  required  by  this  act  to 
be  paid  by  domestic  corporations."  It  Is 
urged  by  the  plaintiff  that  a  fair  construction 
of  this  language  requires  that  the  word  "here- 
after" shall  be  interpolated  therein  so  that 
the  statute  would  read:  "Every  foreign  cor- 
poration hereafter  authorized  by  the  char- 
ter board  to  engage  in  business  in  this  state 
shall  pay,"  etc.  To  this  we  cannot  agree. 

The  principal  contentions  of  the  plaintiff 
are  disposed  of  by  what  was  said  In  State  v. 
Telegraph  Co.,  75  Kan.  609,  618,  90  Pac. 


299.  In  that  case  a  foreign  corporation  urg- 
ed that  the  Bush  law,  of  which  the  act  of 
1907  is  amendatory,  was  not  intended  to  ap- 
ply to  foreign  corporations  which  at  the 
time  the  law  took  effect  were  engaged  in  do- 
ing business  within  the  state.  That  case  fol- 
lowed State  v.  Rook  Co.,  65  Kan.  847,  69  Pac. 
563.  In  the  opinion  Mr.  Justice  Burch,  speak- 
ing for  the  court,  said:  "The  expression 
'seeking  to  do  business'  means  seeking  to  do 
further  business  as  well  as  seeking  to  begin 
doing  business.  It  was  the  purpose  of  the 
Legislature  to  place  all  foreign  corporations 
in  the  same  attitude  as  persons  seeking  to 
begin  business  under  the  organized  form  of 
new  domestic  corporations."  In  respect  of 
the  plaintiffs  claim  here  of  vested  rights,  the 
following  language  from  the  syllabus  in  that 
case  is  pertinent:  "Foreign  corporations 
which  as  a  matter  of  comity  have  been  per- 
mitted to  enter  a  state,  or  a  territory  which 
afterwards  becomes  a  state,  without  restric- 
tion, have  no  vested  right  to  remain  there 
unlicensed,  and  must  secure  an  express  ex- 
emption or  exemption  by  Implication  equally 
clear  with  express  words,  or  they  will  be 
subject  to  all  subsequent  regulations  which 
the  state  may  see  fit  to  adopt  in  the  exercise 
of  its  police  power."  See,  also,  State  v.  Pull- 
man, 75  Kan.  664, 667, 90  Pac.  819.  Under  our 
reading  of  the  act  of  1907,  a  domestic  corpo- 
ration under  exactly  similar  conditions  would 
be  obliged  to  pay  the  amount  of  fees  provid- 
ed by  the  law  In  force  at  the  time  it  present- 
ed its  certificate  of  increase.  And  it  follows 
that  a  foreign  corporation  must  do  the  same. 
The  writ  will  be  denied. 


HOFFMAN  v.  FARMERS'  CO-OP.  SHIP- 
PING ASS'N. 
(Supreme  Court  of  Kansas.   July  3,  1908.  Re- 
hearing Denied  Sept  23,  1908.) 

Action— Join  deb—  "Engage  in  Speculating, 
ob  in  Options  on  Grain,  Stock  ob  Prod- 
uce"—Cobpobations—Officebs—  Liability 
roB  Misconduct— Defenses. 

A  company  was  chartered  to  purchase,  sell, 
ship,  and  handle  grain,  live  stock,  and  other 
farm  products.  Its  by-laws  prohibited  the  com- 
pany or  any  of  its  officers  from  speculating  in 
options  on  grain  or  other  farm  products,  and 

Srovided  that  any  officer  guilty  of  such  miscon- 
uct  should  be  personally  liable  to  the  company 
for  any  damage  resulting  therefrom.  In  an  ac- 
tion by  the  company  against  one  who  acted  as 
its  general  manager  to  hold  him  personally  lia- 
ble for  losses  caused  by  his  speculation  in  op- 
tions with  the  funds  of  the  company,  held: 

(1)  A  petition  which  sets  up  several  causes 
of  action  which  are  all  alleged  to  have  resulted 
from  the  failure  of  the  defendant  to  perform  his 
duties  as  manager  of  the  company  Is  not  sub- 
ject to  demurrer  on  the  ground  of  misjoinder 
of  causes  of  action  sounding  In  tort  and  on 
contract. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Action,  8  471.] 

(2)  The  following  language  of  the  by-laws  of 
the  company:  "Or  shall  engage  in  speculating, 
or  in  ontions  on  grain,  stock,  or  produce"— 
taken  with  its  context,  means  the  making  of  con- 
tracts in  which  the  parties  speculate  in  the 
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rite  and  fall  of  prices  [citing  Words  and  Phras- 
es, vol.  6,  p.  6002]. 

(3)  Where  it  appears  from  the  findings  that 
the  company  under  the  direction  and  manage- 
ment of  the  defendant  engaged  in  speculating  in 
options  on.  grain,  the  real  question  at  issue  is 
not  whether  the  transactions  were  illegal  and 
Toid,  but  whether  they  were  in  violation  of  the 
by-laws,  and  resulted  in  loss  to  the  company, 
for  which  the  defendant  is  liable. 

(4)  The  fact  that  the  board  of  directors  knew 
that  the  defendant  was  violating  the  by-laws, 
and  failed  to  take  any  action  to  prevent  him 
from  so  doing,  cannot  be  held  a  ratification  by 
the  company  of  his  unlawful  conduct.  The 
board  of  directors  could  not  bind  the  associa- 
tion by  ratifying  transactions  which  the  by-laws 
expressly  prohibited,  for  the  reason  that  the 
by-laws  furnished  the  rules  of  conduct  for  the 
officers  of  the  association,  and  applied  as  well 
to  the  directors  as  to  the  defendant. 

(5)  In  such  an  action  it  is  no  defense  that 
some  of  the  losses  which  accrued  to  the  com- 
pany arose  out  of  speculative  transactions  which 
were  made  by  the  defendant  in  good  faith,  and 
for  what  he  deemed  the  best  interests  of  the 
company. 

(6)  Upon  the  findings  showing  the  manner  in 
which  the  business  of  the  company  was  con- 
ducted and  the  necessity  for  the  employment 
of  an  assistant  general  manager,  the  court  can- 
not  say  as  a  matter  of  law  that  it  was  the  duty 
of  the  defendant  to  know  each  day  all  that 
was  done  by  his  assistant. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  the  Farmers'  Co-operative  Ship- 
ping Association  against  C.  B.  Hoffman.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror, and  plaintiff  files  a  cross-petition  in  er- 
ror. Judgment  modified,  and  directed  in 
plaintiff's  favor  for  an  increased  amount 

A.  M.  Harvey  and  John  V.  Abrahama  (W. 
6.  Hurd,  of  counsel),  for  plaintiff  in  error. 
Allen  &  Allen  and  George  S.  Allen,  for  de- 
fendant in  error. 

PORTER,  J.  The  Farmers*  Co-operative 
Shipping;  Association  brought  suit  against  C. 
B.  Hoffman  to  charge  him  personally  with 
certain  losses  alleged  to  have  been  sustained 
while  he  was  its  general  manager.  Issues 
being  joined,  the  cause  was  referred  to  George 
H.  Whitcomb  as  referee,  who  made  findings 
of  fact  and  conclusions  of  law.  The  court 
afterwards  rendered  judgment  upon  the  find- 
ings in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  $1,706.24.  The  de- 
fendant seeks  to  reverse  the  judgment  and 
brings  these  proceedings  In  error.  The  plain- 
tiff has  filed  a  cross-petition  in  error,  and 
iflks  judgment  upon  the  findings  for  an  In- 
creased amount 

It  was  claimed  in  the  petition  that  the  de- 
fendant agreed  to  manage  and  conduct  the 
business  of  the  association  with  care,  skill, 
*ud  fidelity;  that  he  failed  to  perform  his 
contract,  and  failed  to  account  for  specific 
nuns  of  money  which  came  into  his  hands  as 
teaeral  manager;  and  that  while  general 
manager  of  the  plaintiff  company  he  engaged 
extensively  in  dealing  in  options  on  the  future 
price  of  grain  on  the  Board  of  Trade  at  Kan- 
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sas  City,  Mo.,  contrary  to  the  express  provi- 
sions of  the  by-laws  of  the  company,  result- 
ing in  loss  to  the  plaintiff.  The  Farmers'  Co- 
operative Shipping  Association  was  organized 
in  1903.  The  charter  provided:  "That  the 
purposes  for  which  this  corporation  is  formed 
are  to  purchase,  sell,  store,  ship  and  handle 
grain,  live  stock,  and  other  farm  products, 
and  supplies,  and  to  acquire,  own,  and  op- 
erate elevators,  warehouses,  and  such  other 
shipping  facilities  as  the  business  of  the  as- 
sociation may  require,  and  all  lands  neces- 
sary or  convenient  for  such  purposes."  At 
the  first  meeting  of  the  board  of  directors, 
and  after  the  election  of  officers,  by-laws  were 
adopted  which  contained  the  following  provi- 
sions: 

"Sec.  2.  If  any  officer  shall  fall  to  perform 
any  service  required  of  him  by  law  or  by  the 
board  of  directors,  or  shall  be  guilty  of  any 
misuse  of  the  funds  or  property  of  the  asso- 
ciation, or  shall  engage  in  the  transaction  of 
any  business  In  the  name  or  on  behalf  of  the 
association  without  authority  from  the  board, 
or  shall  engage  in  speculating,  or  in  options 
on  grain,  stock,  or  produce,  shall  be  deemed 
to  have  forfeited  his  position  and  upon  deter- 
mining that  any  officer  has  committed  any 
such  offense  the  board  shall  immediately  re- 
move him  from  office. 

"Sec.  8.  Any  officer  guilty  of  misconduct 
as  provided  in  section  2  of  this  article,  shall  * 
be  personally  liable  to  the  association  for  any 
damage  resulting  from  such  misconduct  and 
the  stock  of  such  officer  or  any  indebtedness 
of  the  association  to  him  on  any  account  shall 
be  subject  to  the  payment  of  such  liability. 

"Sec.  4.  This  association  shall  at  no  time 
speculate  In  grain  or  live  stock  or  other  farm 
products,  nor  shall  the  funds  of  the  associa- 
tion be  loaned  to  any  person." 

The  defendant  who  was  a  director  of  the 
company,  was  appointed  general  manager, 
and  his  salary  fixed  at  $4,000  per  annum. 
He  was  given  the  management  and  control 
of  the  business  of  the  company  with  authority 
to  employ  such  persons  as  in  his  judgment 
were  competent  and  suitable  for  the  various 
positions  they  were  required  to  fill,  and  to 
discharge  any  employes,  to  sign  checks,  drafts, 
and  all  documents  necessary  for  the  transac- 
tion of  business,  to  receive  moneys  and  funds 
from  any  and  all  sources,  and  to  distribute 
them  as  the  business  should  require.  At  the 
time  he  became  general  manager  of  the  com- 
pany the  defendant  was  a  member  of  the  firm 
of  C.  Hoffman  &  Son.  This  firm  owned  and 
operated  a  mill  at  Enterprise,  Kan.,  which  re- 
quired daily  about  6,000  bushels  of  wheat, 
and  the  firm  had  been  engaged  for  25  or  30 
years  in  buying  and  shipping  grain.  The 
company  commenced  business  in  July,  1903, 
under  the  charge  of  the  defendant  as  gen- 
eral manager.  Its  principal  business  was 
done  at  Enterprise,  and  consisted  In  buying 
and  selling  grain,  and  also  handling  grain 
for  customers  on  consignments.   The  busi- 
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ness  Increased  until  the  company  owned  and 
operated  about  85  elevators  In  Kansas,  Ne- 
braska, and  Oklahoma.  October  1,  1908,  the 
main  office  of  the  company  was  removed  to 
Kansas  City,  Mo.,  to  the  same  building  where 
the  Board  of  Trade  Is  situated.  About  the 
same  time  the  company,  acting  through  its 
general  manager,  purchased  a  membership  on 
the  Board  of  Trade,  which  the  referee  found 
was  not  necessary  to  carrying  on  a  cash 
grain  business,  but  was  necessary  only  to  en- 
able the  company  to  buy  and  sell  grain  for 
future  delivery.  For  some  time  thereafter 
the  business  which  the  company  engaged  in 
was  the  purchase  of  grain  at  its  stations  in 
the  country  from  its  stockholders  and  other 
producers  and  the  sale  of  the  same  to  millers 
and  other  buyers  wherever  located,  or  to  deal- 
ers on  the  Kansas  City  market,  and  in  the 
sale  at  Kansas  City  of  grain  consigned  to  it 
for  sale  on  commission.  It  also  appears  from 
the  findings  that  some  time  In  the  spring  of 
1904  the  company,  under  the  defendant's  su- 
pervision and  direction,  commenced  the  busi- 
ness of  buying  and  selling  grain  for  future 
delivery  for  customers  on  the  Board  of  Trade. 
One  of  the  company's  largest  customers  was 
C.  Hoffman  &  Son,  and  a  large  part  of  the 
business  carried  on  for  that  firm  was  of  a 
speculative  character,  and  was  conducted  for 
the  sole  purpose  of  making  profits  on  the  rise 
•and  fall  of  the  market  Under  the  manage- 
ment of  the  defendant,  there  was  a  book 
known  as  the  "Option  Book,"  in  which  the 
accounts  were  kept  of  the  future  delivery 
business.  Entries  In  this  book  were  some- 
times made  by  defendant;  but  the  book  was 
for  the  most  part  kept  by  J.  M.  Senter,  assis- 
tant general  manager.  His  appointment  was 
made  by  the  defendant,  but  afterwards  rati- 
fied by  the  board  of  directors.  Senter  was 
permitted  by  the  defendant  to  sign  checks  in 
the  name  of  the  company.  He  soon  began 
speculating  on  his  own  account,  and  con- 
ducted a  great  many  transactions  in  futures, 
most  of  which  were  carried  on  the  books  in 
the  name  of  C.  Hoffman  &  Son.  The  losses 
on  all  of  his  transactions  were  paid  out  of 
the  funds  of  the  company  by  checks  drawn 
by  himself.  The  referee  finds  that  these  loss- 
es amounted  to  $2,396.87,  and  further  finds, 
in  effect,  that  the  defendant  did  not  know 
of  Senter's  deals  until  April  20,  1906,  but 
that  with  reasonable  diligence  he  should  have 
discovered  as  early  as  February  28, 1905,  that 
Senter  was  dealing  in  options  with  the  funds 
of  the  company.  The  referee  therefore  held 
that  the  defendant  was  not  liable  for  the 
full  amount  of  the  loss  on  the  Senter  specula- 
tions, but  only  for  the  sum  of  $1,528.12,  the 
amount  which  accrued  after  the  date  when 
the  defendant  should  have  made  the  discov- 
ery. 

We  shall  first  consider  the  claims  of  error 
made  by  the  defendant.  The  demurrer  to 
the  petition  was  properly  overruled.  There 
was  no  misjoinder  of  causes  of  action  sound- 
ing in  tort  and  on  contract   The  separate 


causes  of  action  were  all  alleged  to  have  re- 
sulted from  the  failure  of  the  defendant  to 
perform  his  duties  as  manager  of  the  com- 
pany. The  cause  was  a  proper  one  for  ref- 
erence, and  the  court  committed  no  error  In 
referring  it  Before  any  judgment  could  have 
been  rendered,  it  was  necessary  that  the 
books  of  the  company  and  hundreds  of  ac- 
counts with  customers  should  be  examined. 

The  principal  contention  of  the  defendant 
Is  that  the  court  should  have  rendered  judg- 
ment in  his  favor  on  the  findings.  This  con- 
tention is  based  on  two  propositions:  First 
that  the  findings  show  that  the  transactions 
complained  of  were  of  a  legitimate  charac- 
ter and  clearly  within  the  power  of  the  com- 
pany and  that  of  the  defendant  as  general 
manager;  second,  that  the  findings  show  that 
defendant's  action  in  dealing  In  options  and 
futures  was  acquiesced  in  and  ratified  by 
the  board  of  directors  and  stockholders  of  the 
company.  In  support  of  the  first  proposition 
that  the  business  was  of  a  legitimate  char- 
acter, counsel  refer  to  the  charter  of  the 
company  which  authorized  It  to  purchase, 
sell,  ship,  and  handle  grain,  and  argue  that 
the  company  could  not  transact  its  legitimate 
business  without  contracting  for  the  future 
delivery  of  grain.  It  is  doubtless  true  that 
the  provision  of  the  by-laws  prohibiting  spec- 
ulating in  options  on  grain  was  not  intended 
to  prevent  the  company  from  making  a  legit- 
imate contract  for  the  future  delivery  of 
grain.  A  number  of  decisions  are  cited  hold- 
ing that  contracts  for  the  future  delivery  of 
merchandise  are  not  void  on  their  face,  and 
that  it  devolves  on  him  who  attacks  such  a 
contract  to  show  that  it  was  not  intended  to 
deliver  the  article  sold,  and  to  show  that 
nothing  but  the  difference  between  the  mar- 
ket price  and  the  contract  price  was  to  be 
paid.  We  deem  it  wholly  unnecessary  to  con- 
sider the  question  in  its  broadest  scope,  or  to 
enter  into  a  discussion  of  the  differences  be- 
tween "puts"  and  "calls"  and  "options"  and 
"spread  eagles."  There  can  be  no  question 
that  if  under  the  guise  of  a  contract  for  the 
future  delivery  of  merchandise  the  real  pur- 
pose and  intent  be  merely  to  speculate  in  the 
rise  and  fall  of  prices,  and  the  goods  are  not 
to  be  delivered,  but  one  party  Is  to  pay  to 
the  other  the  difference  between  the  contract 
price  and  the  market  price  at  a  future  date, 
the  whole  transaction  Is  void.  The  real  ques- 
tion here  is  not  whether  the  transactions 
were  void,  but  whether  they  were  in  viola- 
tion of  the  by-laws,  and  resulted  in  a  loss 
to  the  company,  for  which  the  defendant  is 
liable.  The  company  saw  fit  to  enact  by- 
laws which  expressly  prohibited  speculating 
in  options  in  grain,  and  which  provided,  la 
substance,  that  any  officer  of  the  company 
who  permitted  It  to  be  done  should  be  liable 
to  the  company  for  any  loss  which  the  com- 
pany thereby  sustained  The  meaning  of 
the  language  taken  with  the  context  is  per- 
fectly clear.  The  words,  "or  shall  engage  In 
speculating,  or  In  options  on  grain,  stock,  or 
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produce,"  are  well  understood  to  mean  the 
making  of  contracts  in  which  the  parties 
speculate  on  the  rise  and  fall  of  prices.  See 
6  Words  and  Phrases  Judicially  Defined,  un- 
der the  title  "Option,"  p.  6002;  Plank  r. 
Jackson,  128  Ind.  424,  26  N.  B.  568,  27  N. 
B.  1117;  Osgood  v.  Bander,  75  Iowa,  550,  89 
N.  W.  887,  1  L.  R.  A,  655;  Pearce  v.  Foot, 
118  111.  228, 65  Am.  Rep.  414.  The  findings  of 
the  referee  are  very  full  and  complete  with 
respect  of  the  manner  in  which  the  business 
complained  of  was  conducted  on  the  Board  of 
Trade  at  Kansas  City,  from  which  it  conclu- 
sively appears  that  the  losses  were  caused  by 
the  company  engaging  in  the  very  kind  of 
business  which  the  by-laws  sought  to  pro- 
hibit There  Is  no  pretense  of  an  express 
ratification  of  the  acts  of  the  defendant  by 
the  company.  The  only  claim  of  ratification 
Is  based  on  findings  which  show  that  the 
board  of  directors  knew  that  a  membership 
bad  been  purchased  on  the  Board  of  Trade, 
and  that  John  W.  Moore  had  been  employed 
as  floor  salesman,  and  that  the  company  was 
acting  as  broker  for  customers  dealing  in 
futures,  and  that  the  company  itself  was  do- 
ing business  of  that  character.  In  addition, 
It  is  claimed  that  the  matter  was  discussed 
at  one  of  the  annual  meetings,  and  some  of 
the  stockholders  protested  against  the  com- 
pany dealing  for  itself  or  others  In  specula- 
tive contracts.  The  board  of  directors  could 
not  bind  the  association  by  any  ratification 
of  transactions  which  the  by-laws  expressly 
prohibited,  because  the  by-laws  applied  as 
much  to  the  directors  as  to  the  defendant, 
and  furnished  the  rules  of  conduct  for  all 
officers  of  the  association.  The  provision  of 
the  by-laws  prohibiting  speculation  in  op- 
tions was  never  repealed.  It  cannot,  there- 
fore, be  said  that  the  company  ratified  the 
defendant's  acts  in  conducting  the  business 
complained  of. 

We  come,  now,  to  the  claims  made  by 
the  cross-petition  in  error.  These  are  based, 
first,  on  the  contention  that  judgment  should 
have  been  rendered  on  the  findings  of  the 
referee  in  favor  of  the  plaintiff  for  the  full 
amount  of  the  losses  sustained  by  the  Senter 
deals.  It  is  urged  that  defendant's  liability 
for  these  losses  should  not  be  made  to  de- 
pend upon  his  diligence  in  discovering  what 
It  was  his  duty  to  know,  and  that  he  should 
be  charged  with  the  full  amount  thereof  for 
the  reason  that  he  permitted  business  of  this 
kind  to  be  carried  on  with  the  company's 
funds  In  express  violation  of  the  provisions 
of  the  by-laws.  It  Is  sufficient  to  say  that  the 
evidence  Is  not  before  us,  and  we  are  bound 
by  the  findings  of  fact,  unless  we  can  say  as 
a  matter  of  law  that  It  was  the  duty  of  the 
defendant  to  know  each  day  concerning  all 
of  Senter's  transactions.  The  referee  finds 
that  the  volume  of  business  done  by  the  com- 
pany was  so  great  "that  the  defendant  was 
not  able  to  personally  discharge  all  of  his 
duties  and  it  was  necessary  for  him  to  hire 
an  assistant  general  manager";   that  the 


board  of  directors  knew  of  his  employment 
and  acquiesced  therein,  and  fixed  his  salary 
at  1125  per  month.  He  then  finds  that,  in 
view  of  the  facts  and  circumstances  sur- 
rounding the  Senter  purchases  of  February 
17th  and  February  25th,  defendant  would 
have  discovered  at  least  by  the  28th  day  of 
February  that  Senter  had  bought  this  wheat, 
and  was  using  the  funds  of  the  company  to 
pay  his  losses,  and  that  the  Items  were  en- 
tered in  the  option  book  in  the  account  of 
C.  Hoffman  &  Son,  if  he  had  exercised  such 
care  and  diligence  as  the  facts  and  circum- 
stances required.  In  view  of  these  findings, 
we  are  not  prepared  to  say  that  as  a  matter 
of  law  the  defendant  should  have  made  the 
discovery  earlier,  or  that  he  was  bound  to 
know  each  day  everything  that  Senter  did. 
The  evidence  was  all  before  the  referee,  and 
the  finding  that  It  was  not  possible  for  the 
defendant  with  due  diligence  to  have  discov- 
ered the  facts  earlier  must  be  held  conclu- 
sive. 

The  next  question  presented  by  the  cross- 
petition  arises  over  what  is  known  as  the 
"hedge  account"  The  findings  show  that 
the  company  under  the  direction  and  man- 
agement of  the  defendant  purchased  options 
on  wheat  for  the  purpose  of  "hedging";  that 
Is,  protecting  the  company  from  loss  in  buy- 
ing and  shipping  wheat  to  Kansas  City.  In 
other  words,  when  the  company  had  contract- 
ed to  sell  actual  wheat  at  Kansas  City  in  the 
future,  in  order  to  protect  the  company 
against  a  rise  in  the  market  the  defendant 
purchased  these  options.  The  total  loss  on 
the  "hedge  account"  is  found  to  be  $556.23, 
which  was  paid  by  the  company.  The  ref- 
eree, however,  found  that  these  particular 
transactions  were  made  for  the  company  "In 
good  faith  and  acting  according  to  his  best 
business  judgment  and  were  believed  by  him 
at  the  time  to  be  for  the  benefit  and  best  In- 
terests of  the  company."  The  referee,  there- 
fore, held  that  these  transactions  were  not 
in  violation  of  the  by-laws  of  the  company, 
although  made  by  the  defendant  "solely  on 
his  own  motion,  and  without  the  actual 
knowledge  or  consent  of  the  board  of  direct- 
ors or  any  of  them."  And,  as  a  further  con- 
clusion of  law,  the  referee  held  that  defend- 
ant was  not  liable  for  the  losses  in  the 
"hedge  account,"  and  the  judgment  of  the 
court  followed  the  recommendation  of  the 
referee.  In  this  respect  we  think  both  the 
referee  and  the  court  erred.  Again,  the  real 
question  Is  not  whether  speculating  In  op- 
tions on  grain  for  the  purpose  of  protecting 
the  dealer  from  loss  on  actual  trades  Is  rep- 
rehensible In  morals  or  opposed  to  the  law, 
but  whether  the  transactions  embraced  In  the 
"hedge  account"  were  prohibited  by  the  by- 
laws of  the  company.  It  appears  beyond  all 
cavil  that  these  transactions  were  speculative 
options  bought  by  the  defendant  on  account 
of  the  company  with  its  money,  resulting  in 
a  loss  to  the  company.  Manifestly  the  good 
faith  with  which  he  made  the  deals  Is  no  de- 
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fense.  If  the  by-laws  had  provided  that  no 
officer  should  speculate  In  options  except 
when  In  his  judgment  it  was  for  the  best  in- 
terests of  the  company,  a  different  question 
would  be  presented. 

We  have  carefully  considered  all  the  mat- 
ters urged  by  both  petitions  in  error,  and 
find  nothing  further  which  requires  comment 
or  which  alters  our  view  of  the  case.  It  is 
our  opinion  that  upon  the  findings  the  plain- 
tiff is  entitled  to  recover  on  the  fourth  cause 
of  action  the  amount  of  the  loss  sustained  in 
the  "hedge  account,"  which  the  referee  found 
to  be  $666.25. 

It  is  therefore  ordered  that  the  Judgment 
be  modified  in  accordance  with  this  opinion, 
and  judgment  will  be  directed  in  plaintiffs 
favor  for  the  sum  of  $2,262.49. 


In  re  CITY  OF  SEATTLE. 
CITY  OF  SEATTLE  v.  METEOR  LAND  CO. 
et  al. 

(Supreme  Court  of  Washington.   Sept  24, 
1908.) 

1.  Municipal    Corporations  —  Widening 
Streets— Assessments. 

Failure  of  the  commissioners,  in  condem- 
nation proceedings  to  widen  a  city  street,  to 
assess  a  part  of  the  cost  against  the  general 
fund  of  the  city,  or  against  property  outside  the 
assessment  district  created  by  the  commission, 
and  the  assessment  of  some  property  within 
the  district  for  less  than  its  proportionate  share 
of  the  cost,  are  not  reviewable  on  appeal  by 
property  owners  from  a  judgment  confirming 
the  assessment  roll,  since  the  assignments  pre- 
sent matters  of  fact  and  opinion,  and  the  court 
cannot  substitute  its  judgment  for  the  judgment 
of  the  commission. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1181.] 

2.  Same. 

An  assessment  by  the  commissioners  in  em- 
inent domain  proceedings  to  widen  a  street, 
based  largely"  on  the  value  of  the  property,  be- 
cause the  commissioners  were  of  the  opinion 
that  the  benefits  to  the  property  within  the  as- 
sessment district  were  in  proportion  to  its_  val- 
ue, is  not  an  improper  method  of  determining 
the  amount  of  the  assessment,  with  reference  to 
the  rule  that  the  assessment  should  be  based 
on  the  resulting  benefits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  {  1110.] 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  Arthur  E.  Griffin,  Judge. 

Proceedings  by  the  city  of  Seattle  for  the 
widening  of  Third  avenue.  From  a  Judgment 
confirming  the  assessment  roll  in  the  con- 
demnation proceedings,  the  Meteor  Land  Com- 
pany and  another  appeal.  Affirmed. 

William  L.  Waters  and  W.  J.  Daly,  for  ap- 
pellants. Scott  Calhoun  and  King  Dykeman, 
for  respondent 

PER  CURIAM.  This  is  an  appeal  by  cer- 
tain property  owners  from  a  judgment  con- 
firming the  assessment  roll  in  a  condemnation 
proceeding  instituted  by  the  city  of  Seattle, 
under  Ordinance  No.  14,346,  for  the  widening 
of  Third  avenue  In  that  city. 


The  appellant  Meteor  Land  Company  as- 
signs as  error  the  failure  of  the  eminent  do- 
main commission  to  assess  a  portion  of  the 
cost  against  the  general  fund  of  the  city,  the 
failure  to  assess  a  portion  of  the  cost  against 
property  without  the  assessment  district  creat- 
ed by  the  commission,  and  the  assessment  of 
certain  property  within  the  district  less  than 
Its  proportionate  share  of  the  cost  These 
several  assignments  present  matters  of  fact 
and  largely  matters  of  opinion.  -  In  this  class 
of  cases  opinions  will  differ  widely  as  to  the 
proper  boundaries  for  an  assessment  district 
and  as  to  the  benefits  to  accrue  to  the  differ- 
ent properties  within  the  district;  but  this 
court  cannot  substitute  Its  judgment  for  the 
judgment  of  those  whom  the  law  has  charged 
with  the  duty  of  establishing  the  district  and 
apportioning  the  cost  whenever  such  differ- 
ence of  opinion  may  arise.  As  said  In  re 
Seattle,  46  Wash.  63,  89  Pac  166:  "The  ques- 
tions suggested  by  the  objections  cited,  it 
will  be  noticed,  are  principally  questions  of 
fact,  and  questions,  moreover,  which  are  in- 
capable of  solution  with  mathematical  exact- 
ness, and  Into  which  the  judgment  and  opin- 
ion of  the  Individual  or  Individuals  who  un- 
dertake their  solution  must  largely  enter.  It 
Is  not  difficult,  therefore,  to  find  persons  who 
will  take  Issue  with  the  judgment  of  the  per- 
sons who  make  the  assessment,  and  who  will 
testify  to  the  incorrectness  of  the  assessment 
as  returned.  The  record  in  this  case  disclos- 
es a  variety  of  opinions,  but  we  do  not  think 
the  evidence  In  favor  of  the  objections  over- 
balances the  evidence  in  support  of  the  re- 
turn." 

The  appeal  of  the  Monldah  Trust  is  based 
upon  assignments  similar  to  those  we  have 
considered,  and  upon  the  further  assignment 
that  the  assessment  was  levied  under  a  mis- 
take of  law.  The  contention  that  the  assess- 
ment was  levied  under  a  mistake  of  law  is 
founded  on  the  claim  that  the  assessment  is 
based  upon  the  value  of  the  property,  rather 
than  upon  the  resulting  benefits.  We  do  not 
think  that  the  record  bears  out  this  conten- 
tion. True,  the  assessment  Is  based  largely 
upon  values,  just  as  other  assessments  are 
based  upon  frontage.  But  this  course  was 
adopted  because  the  commissioners  were  of 
opinion  that  the  benefits  to  the  property  with- 
in the  district  were  in  proportion  to  the  value 
of  the  property.  This  court  Is  concerned  with 
the  result  of  the  commission's  labors,  rather 
than  with  their  mode  of  procedure.  In  an- 
swer to  a  similar  complaint  In  re  Western 
Avenue,  47  Wash.  42,  91  Pac.  648,  we  said: 
"The  appellants  argue  that  this  is  assessing 
according  to  market  value,  and  not  according 
to  benefits,  the  manner  contemplated  by  the 
statute.  We  do  not  think,  however,  that  this 
is  a  just  criticism  of  the  action  of  the  com- 
missioners. As  we  understand  the  evidence, 
the  assessment  was  not  based  entirely  upon 
values— that  Is,  the  commissioners  did  not 
merely  make  an  estimate  of  the  values  of  the 
different  lots  thought  by  them  to  be  benefited 
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by  the  Improvement,  and  then  apportion  the 
charge  among  the  lots  on  a  percentage  basis — 
but  we  understand  that  value  was  only  one 
of  the  elements  taken  Into  consideration  In 
estimating  benefits;  that  they  not  only  con- 
sidered this,  but  considered  all  such  other 
elements  as  appeared  to  them  to  enter  Into 
the  question.  There  can  be  no  valid  objec- 
tion to  this  method  of  proceeding,  as  certain- 
ly the  value  of  a  given  tract  is  proper  to  be 
taken  Into  consideration  with  other  elements 
in  determining  what  proportion  of  an  assess- 
ment such  tract  shall  bear.  But,  if  this  were 
not  so.  the  question  would  not  be  very  mate- 
rial. The  commissioners  are  chargeable  with 
the  result  of  their  work,  and  not  with  the 
manner  by  which  they  arrive  at  that  result. 
If  the  return  itself  does  not  show  that  the 
premises  of  the  objector  are  assessed  more 
than  they  are  benefited,  and  more  than  their 
proportionate  share  of  the  cost  of  the  Im- 
provement, the  objector  is  not  Injured,  and 
hence  it  Is  of  no  moment  to  him  what  process 
the  commissioners  employed  in  order  to  ar- 
rive at  the  result  reached  by  them." 

The  findings  of  the  commission  and  of  the 
court  below  are  supported  by  the  evidence, 
and  the  judgment  is  accordingly  affirmed. 


SULLY  et  al.  v.  BUSHELL. 

(Supreme  Court  of  Washington.    Sept  19, 
1908.) 

Garnishment— Dischabgc  or  Ware. 

The  conclusion  of  the  trial  court,  on  which 
it  discharged  the  writ  of  garnishment,  that  it 
was  improperly  and  illegally  issued,  was  jus- 
tified by  affidavits  of  defendant  controverting 
plaintiffs'  allegations  of  fraud  as  to  the  con- 
tracting of  the  obligation  sued  on,  and  denying 
that  he  was  about  to  assign  his  property  with 
intent  to  defraud  creditors,  and  tending  to  show 
that  he  was  a  man  of  means,  a  long  time  resi- 
dent of  the  county,  that  he  owed  no  debts,  and 
was  financially  able  to  respond  to  any  judgment 
that  plaintiffs  might  recover  against  him. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  A.  W.  Frater,  Judge. 

Action  by  T.  F.  Sully  and  another  against 
John  Bus  hell.  From  an  order,  plaintiffs  ap- 
peal. Affirmed. 

W.  F.  Hays  and  Shepard  &  Flett,  for  ap- 
pellants.  Smith  &  Cole,  for  respondent. 

ROOT,  J.  This  was  an  action  for  damages 
alleged  to  have  been  caused  by  the  breaking 
of  a  contract  to  sell  a  certain  leasehold  right 
Appellants  at  the  time  of  the  commencement 
of  the  action  applied  for  a  writ  of  attach- 
ment upon  two  grounds,  to  wit :  (a)  That  the 
defendant  was  about  to  assign  his  property 
with  intent  to  defraud  his  creditors ;  (b)  that 
the  defendant  had  been  guilty  of  fraud  in 
contracting  the  debt,  etc.  They  also  sued 
out  a  writ  of  garnishment  The  writ  of  at- 
tachment was  not  issued.  Respondent  inter- 
posed a  motion  to  discharge  the  writ  of  gar- 
nishment upon  the  ground  that  the  same  was 
improperly  and  illegally  issued.    This  mo- 


tion came  on  to  be  heard  before  the  court 
upon  affidavits.  Whereupon  the  court  made 
and  entered  its  order  discharging  both  writs. 
From  this  order,  the  present  appeal  Is  prose- 
cuted. 

The  affidavits  of  respondent  controverted 
the  allegations  of  fraud  as  to  the  contracting 
of  the  obligation,  and  denied  that  he  was 
about  to  assign  his  property  with  intent  to 
defraud  his  creditors,  and  tended  to  show 
that  the  respondent  was  a  man  of  means,  a 
long  time  resident  of  the  county  wherein  he 
was  then  residing,  that  he  owed  no  debts, 
had  no  creditors,  and  was  financially  able  to 
respond  to  any  judgment  that  appellants 
might  recover  against  him.  The  trial  court 
found  that  the  writ  had  been  improperly  and 
Illegally  issued,  and  we  think  its  conclusion 
was  justified  by  the  showing  made. 

The  judgment  is  affirmed. 

HADLEY,  O.  J.,  and  MOUNT,  FULLER- 
TON,  RUDKIN,  and  CROW,  JJ„  concur. 


HARDINGER  v.  COLUMBIA  et  al. 

(Supreme  Court  of  Washington.    Sept  24, 
1908.) 

L  Bbokkbs— Authority  to  Max*  Contbaot 
or  Sale. 

Employment  of  one  to  find  a  purchaser  for 
land  does  not  authorize  him  to  execute  a  bind- 
ing contract  of  sale  thereof. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Brokers,  §  13.] 

2.  Samk  —  Unauthorized  Act  or  Bbokhb— 
Ratification. 

A  contract  of  sale  executed  by  one  having 
authority  only  to  find  a  purchaser,  and  contain- 
ing provisions  not  referred  to  in  his  letter  to 
the  owner,  that  be  bad  an  offer  of  purchase 
on  certain  terms,  and  not  known  to  the  owner, 
is  not  ratified  by  his  reply:  "All  right,  offer  ac- 
cepted." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  S  29.] 

Appeal  from  Superior  Court,  King  County; 
Jeremiah  Neterer,  Judge. 

Action  by  C.  T.  Hardlnger  against  George 
C.  Columbia  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.  Affirmed. 

Granger  &  Magili  and  Keen  an  &  Hardlng- 
er, for  appellant  Holoomb,  Klrkpatrlck  & 
Doty,  for  respondents. 

PER  CURIAM.  This  was  an  action  to 
enforce  specific  performance  of  the  follow- 
ing contract:  "$100.00.  Seattle,  June  6,  1006. 
Received  of  0.  T.  Hardlnger,  of  Seattle,  one 
hundred  dollars  as  earnest  money  on  the 
purchase  of  block  5  Cumberland  addition  to 
the  city  of  Seattle,  Washington,  according 
to  the  official  plat  on  file  in  the  auditor's 
office  in  said  county  of  King.  Price  of  said 
land  is  $3,800.00.  Terms  of  sale  are  $1,250 
cash,  to  Include  earnest  money.  Balance  of 
$2,550,  payable  as  follows:  $1,150.00  to  be  paid 
on  delivery  of  deed  and  abstract,  balance  in 
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two  equal  annual  payments  of  $1,276.00  each, 
with  6%  interest  Grantor  to  release  mort- 
gage as  to  any  designated  part  of  said  block 
in  tracts  of  50  feet  by  100  feet  upon  payment 
of  $150.00  therefor.  Interest  6  per  cent  per 
annum  upon  deferred  payments.  If  terms 
of  sale  are  not  complied  with,  the  $100.00 
earnest  money  is  forfeit,  and  buyer  hereby 
releases  all  claims  thereto.  Sale  subject  to 
owner's  approval.  Earnest  money  refunded 
if  abstract  is  not  satisfactory  to  purchaser. 
[Signed]  A.  B.  Newell,  By  F.  H.  Gilbert" 
At  the  time  this  contract  was  entered  into 
the  subagent  Gilbert,  by  whom  the  contract 
was  signed  and  entered  into,  was  an  utter 
stranger  to  the  owners  of  the  property,  and 
the  most  that  can  be  claimed  in  favor  of  the 
plaintiff  is  that  Newell,  whose  name  is  ap- 
pended to  the  contract  was  employed  by 
the  defendants  to  find  a  purchaser.  Under 
repeated  rulings  of  this  court,  such  employ- 
ment would  not  authorize  the  execution  of  a 
binding  contract  of  sale.  Carstens  v.  Mo 
Reavy,  1  Wash.  St  859,  25  Pac.  471;  Scully 
v.  Book,  8  Wash.  182,  28  Pac.  556;  Arm- 
strong v.  Oakley,  28  Wash.  122,  62  Pac.  409. 
The  contract  having  been  entered  into  without 
authority  from  the  owners,  Is  not  obligatory 
upon  them,  in  the  absence  of  some  subse- 
quent ratification.  Was  there  such  ratifica- 
tion? Under  date  of  June  20,  1906,  Newell 
Informed  the  defendant  G.  C.  Columbia,  by 
letter,  that  he  had  an  offer  of  $3,800  for  the 
property,  $1,250  cash,  $1,250  on  or  before 
one  year,  and  the  balance  on  or  before  two 
years,  with  interest  on  the  deferred  payments 
at  the  rate  of  6  per  cent  per  annum,  and 
that  he  had  a  deposit  on  the  proposition.  In 
answer  to  this  letter  the  recipient  wired:' 
"All  right,  offer  accepted,  will  write  to- 
day." The  letter  which  followed  simply  con- 
firmed the  telegram.  From  the  contract  and 
correspondence  it  will  be  seen  that  the  con- 
tract was  made  subject  to  the  owners'  ap- 
proval. The  owners  never  approved  it  and 
had  no  knowledge  of  Its  existence  or  con- 
tents. The  contract  as  entered  into  provides 
for  a  mortgage  back,  partial  releases  of  the 
mortgage  on  payment  of  certain  portions  of 
the  purchase  price,  and  other  provisions  not 
referred  to  In  the  written  correspondence. 
It  is  apparent  from  this  that  the  minds  of 
the  parties  never  met  and  that  the  contract 
in  suit  was  neither  executed,  approved,  nor 
ratified  by  the  defendants. 

Such  having  been  the  conclusion  of  the 
court  below,  Its  judgment  is  affirmed;  and 
we  deem  it  unnecessary  to  discuss  the  other 
questions  presented  by  the  record. 


STATE  v.  WINSOR. 

(Supreme  Court  of  Washington.    Sept.  24, 
1908.) 

Statutes— Title  of  Act. 

Laws  1907,  p.  293,  c  148,  an  act  entitled 
"An  act  to  regulate  and  in  certain  cases  to  pro- 


hibit the  sale  of  cigarette*,"  is  not  unconstitu- 
tional, as  having  a  misleading  or  deceptive  title, 
which,  therefore,  does  not  express  its  subject 
even  if  the  act  in  effect,  contains  only  prohibi- 
tive provisions,  because  the  right  of  sale,  which 
it  purports  to  exempt  from  the  prohibitive  pro- 
vision, is  one  the  state  cannot  prohibit  because 
being  matter  of  Interstate  commerce. 

Appeal  from  Superior  Court  Spokane  Coun- 
ty; E.  H.  Sullivan,  Judge. 

Demurrer  to  Information  against  H.  8. 
Wlnsor  was  sustained,  and  the  proceeding 
was  dismissed.  The  state  appeals.  Reversed 
and  remanded. 

Richard  M.  Barnhart,  Donald  F.  Riser,  and 
George  A.  Lee,  for  the  State.  Cull  en  A  Dud- 
ley, for  respondent 

FULLERTON,  J.  The  Legislature  of  the 
state  of  Washington  at  its  session  in  1907 
passed  an  act  regulating  and  in  certain  cases 
prohibiting  the  traffic  In  cigarettes.  The  re- 
spondent was  Informed  against  by  the  prose- 
cuting attorney  of  Spokane  county  for  having 
violated  the  provisions  of  the  act  and  was 
brought  before  the  superior  court  of  that 
county  to  answer  to  the  offense.  On  arraign- 
ment he  demurred  to  the  information  on  the 
ground  that  the  act  on  which  the  information 
was  founded  was  unconstitutional.  The  trial 
judge  sustained  this  contention  and  entered 
a  judgment  dismissing  the  proceeding.  The 
state  appeals. 

The  act  in  question  reads  as  follows: 

"An  act  to  regulate  and  in  certain  cases  to- 
prohibit  the  manufacture,  sale,  keeping, 
keeping  for  sale,  owning,  or- giving  away 
of  cigarettes,  cigarette  paper,  cigarette 
wrappers,  and  other  substitutes  for  the 
same,  and  providing  penalties  for  the  vio- 
lation thereof. 

"Be  It  enacted  by  the  Legislature  of  the 
state  of  Washington: 

"Section  1.  That  it  shall  be  unlawful  for 
any  person,  by  himself,  clerk,  servant  em- 
ploye or  agent  directly  or  Indirectly,  upon 
any  pretense  or  by  any  device,  to  manufac- 
ture, sell,  exchange,  barter,  dispose  of  or 
give  away,  or  keep  for  sale,  any  cigarettes, 
cigarette  paper  or  cigarette  wrappers,  or  any 
paper  made  or  prepared  for  the  purpose  of  be- 
ing filled  with  tobacco  for  smoking ;  and  any 
person,  for  violation  of  the  same,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction 
shall,  for  the  first  offense,  pay  a  fine  of  not: 
less  than  ten  dollars  ($10)  nor  more  than  fifty 
dollars  ($50)  and  cost  of  prosecution,  and 
stand  committed  to  the  county  jail  until  sach 
costs  are  paid ;  and  for  the  second  and  each 
subsequent  offense,  shall  pay,  upon  conviction 
thereof,  a  fine  of  not  less  than  one  hundred 
dollars  ($100)  nor  more  than  five  hundred 
dollars  ($500),  and  the  cost  of  prosecution,  or 
be  Imprisoned  in  the  county  jail  not  to  ex- 
ceed six  months:  Provided,  that  the  provi- 
sions hereof  shall  not  apply  to  the  sales  of 
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jobbers  doing  an  Interstate  business  with  cus- 
tomers outside  the  state. 

"Sec.  2.  This  act  shall  take  effect  Septem- 
ber 1,  1907." 

Laws  1907,  p.  293,  c.  148. 

The  constitutionality  of  the  act  Is  assailed 
on  the  ground  that  Its  subject  Is  not  express- 
ed In  Its  title.  Counsel  argue  that,  while  the 
act  purports  to  contain  both  regulative  and 
prohibitive  provisions,  It  In  fact  contains  pro- 
hibitive provisions  only  since  the  right  of  sale 
which  It  purports  to  exempt  from  the  prohib- 
itive provisions  exists  independent  of  state 
legislation,  being  matter  of  interstate  com- 
merce, which  the  state  has  no  power  either 
to  prohibit  or  regulate,  and  that,  the  act  being 
In  effect  prohibitive  only,  Its  title,  Inasmuch 
as  it  Indicates  both  regulative  and  prohibitive 
provisions,  does  not  give  fair  notice  of  the 
contents  of  the  body  of  the  act,  and  la  thus 
so  far  misleading  and  deceptive  as  to  render 
the  act  void.  But  we  cannot  think  the  result 
contended  for  follows,  even  if  we  concede 
that  the  Legislature  is  without  power  to  pro- 
hibit Jobbers  in  this  state  doing  an  interstate 
business  from  selling  to  customers  outside 
of  the  state.  This  court  has  held,  and  the 
holding  is  in  common  with  the  almost  uniform 
current  of  authority,  that  the  intermixing  in 
one  act  of  constitutional  and  unconstitutional 
provisions  does  not  necessarily  render  the 
whole  act  void;  the  true  rule  being  that  the 
valid  part  will  remain  operative,  unless  all  of 
the  provisions  of  the  act  are  connected  In 
subject-matter  which  depend  upon  each  oth- 
er and  operate  together  for  the  same  purpose, 
or  are  otherwise  so  connected  together  in 
wiAwtiiTig  that  it  cannot  be  presumed  that  the 
Legislature  would  have  passed  the  one  with- 
out the  other.  Nathan  v.  Spokane  County,  85 
Wash.  28,  76  Pac  621,  65  L  R.  A  836,  102 
Am.  St  Rep.  888.  But  these  propositions 
must  be  unsound  If  the  respondent's  conten- 
tion be  correct 

Necessarily  the  title  to  such  an  act  directs 
attention  to  Its  invalid  as  well  as  its  valid 
portions,  and  the  title  to  every  such  act,  when 
tested  by  the  rule  the  respondent  here  seeks 
to  invoke,  must  be  misleading  and  deceptive, 
in  the  sense  that  the  title  indicates  that  the 
act  takes  a  broader  scope  than  it  actually 
takes.  But  the  title  of  an  act  need  not  be  an 
index  to  the  contents  of  the  act.  Its  purpose 
is  to  call  attention  to  the  subject  of  the  act 
so  that  any  one  reading  the  title  may  know 
what  matter  is  being  legislated  upon.  It  Is 
not  its  purpose  to  give  details.  For  these  the 
act  itself  must  be  consulted.  It  would  seem, 
then,  that  If  the  title  gives  fair  notice  of 
those  parts  of  the  act  that  are  within  the 
power  of  the  Legislature,  It  cannot  be  said  to 
be  misleading  or  deceptive  because  K  indi- 
cates that  It  may  contain  matters  not  within 
its  powers.  So  in  this  case,  since  the  title 
of  the  act  does  give  notice  that  legislation 
prohibitive  of  the  cigarette  traffic  may  be 
found  in  the  body  of  the  act  the  act  as  a 


whole  ought  not  to  be  held  invalid  because 
its  title  also  gives  notice  that  it  contains  reg- 
ulations that  are  invalid  because  violative 
of  a  higher  law.  As  was  said  by  the  Supreme 
Court  of  the  United  States  in  Montclalr  Tp. 
v.  Ramsdell.  107  U.  S.  147,  2  Sup.  Ct  891,  27 
L.  Ed.  481:  "As  the  state  Constitution  has 
not  Indicated  the  degree  of  particularity 
necessary  to  express  in  its  title  the  one  object 
of  an  act  the  courts  should  not  embarrass 
legislation  by  technical  Interpretations  based 
upon  mere  form  or  phraseology.  The  objec- 
tions should  be  grave,  and  the  conflict  be- 
tween the  statute  and  the  Constitution  palpa- 
ble, before  the  judiciary  should  disregard  a 
legislative  enactment  upon  the  sole  ground 
that  it  embraced  more  than  one  object  or,  if 
but  one  object  that  it  was  not  sufficiently 
expressed  by  the  title." 

Counsel  have  filed  exhaustive  briefs,  which 
discuss  the  question  in  all  of  Its  phases ;  but 
we  think  It  unnecessary  for  us  to  pursue  the 
inquiry  further.  We  hold  the  act  constitu- 
tional, and  direct  that  the  judgment  appealed 
from  be  reversed,  and  the  cause  remanded, 
with  instructions  to  reinstate  the  case  and 
require  the  defendant  to  plead  to  the  merits 

RUDKIN,  ROOT,  and  CROW,  JJ.,  concur. 
HAD  LEY,  a  J.,  and  MOUNT,  J.,  not  sitting. 


CUNNINGHAM  et  at  v.  LAKIN. 

(Supreme  Court  of  Washington.    Sept  22, 

1908.) 

1.  Executors  and  Administrators — Claims 
—Expenses  or  Last  Sickness. 

Under  Ballinger's  Ann.  Codes  &  8L  §§ 
6333.  6335,  6336  (Pierce's  Code,  §§  2666,  2657,  ' 
2668),  giving  to  expenses  of  the  last  sickness  a 
preference  over  the  ordinary  debts  of  decedent 
a  physician  performing  a  surgical  operation  on 
a  person  who  was  unconscious  as  the  result  of 
a  physical  injury,  and  rendering  other  profes- 
sional services  to  such  person,  all  during  his 
last  illness,  is  entitled  to  recover  the  reasona- 
ble value  of  the  services  not  by  reason  of  any 
contract,  express  or  implied,  but  by  virtue  of 
the  statute. 

2.  Appeal  and  Ebbob  —  DibbeoabD  or  Eb- 
robs— Variance  Between  Complaint  and 

Paoor. 

Where  a  case  comes  to  the  court  on  appeal 
as  tried  on  its  merits,  the  court  will  disregard 
a  variance  between  the  complaint  and  the  proof, 
and  will  treat  the  complaint  as  amended  to  cor- 
respond with  the  proof. 

3.  Same. 

Where  the  evidence  is  not  in  the  record, 
the  Supreme  Court  cannot  review  a  question 
to  be  determined  from  the  evidence. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; W.  T.  Warren,  Judge. 

Action  by  J.  O.  Cunningham  and  another 
against  George  P.  Lakin,  administrator  de 
bonis  non  of  Thomas  C  Lakin,  deceased. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

C.  L.  Parker  and  E.  P.  Dole,  for  appellant 
Eenyon  &  Setters,  for  respondents. 
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FULLBRTON,  J.  The  respondents  are 
physicians  and  surgeons,  residing  at  the  city 
of  Spokane,  and  sue  to  establish  their  claim 
against  the  estate  of  Thomas  Lakln,  deceas- 
ed, for  professional  services  rendered  La  kin 
during  his  last  illness.  The  action  was  tried 
by  the  lower  court  without  the  Intervention 
of  a  jury.  The  trial  court  found  in  favor 
of  the  respondents,  and  entered  a  judgment 
establishing  their  claim  as  a  just  and  valid 
claim  against  the  estate.  No  exceptions  were 
taken  to  the  findings  of  fact  made  by  the 
trial  court,  and  the  question  is  here  on  the 
question  of  the  sufficiency  of  these  facts  to 
support  the  judgment. 

The  finding  on  which  the  liability  is  based 
was  stated  by  the  court  in  the  following  lan- 
guage: "(3)  That  on  or  about  the  24th  day  of 
May,  1005,  the  said  Thomas  C.  Lakln  was 
kicked  in  the  head  by  a  horse,  sustaining 
fractures  of  various  bones  of  the  face  and 
skull  and  severe  injuries  to  the  bones  of  the 
face  and  skull  and  the  brain,  from  which  he 
was  rendered  unconscious,  In  which  condi- 
tion he  remained  until  and  for  several  hours 
after  being  operated  upon  by  the  plaintiffs 
herein.  That  at  the  time  of  receiving  said  in- 
jury Stanley  Peterson,  who  was  then  and 
there  in  the  employ  of  the  said  Thomas  C. 
Lakln,  and  assisting  him  In  the  work  that 
be  was  then  performing,  called  Dr.  John 
Gunning,  a  duly  and  regularly  licensed  and 
practicing  physician  and  surgeon,  to  attend 
the  said  Thomas  C.  Lakln,  and  to  render 
him  such  professional  medical  and  surgical 
aid  as  he  might  require.  That  the  said  Dr. 
John  Gunning  examined  the  said  Thomas  C. 
Lakln,  and  found  that  the  only  hope  and 
chance  of  saving  the  life  of  said  Thomas  C. 
Lakln  lay  in,  and  for  that  purpose  It  was 
necessary,  to  perform  upon  the  said  Thomas 
C.  Lakln  a  major  surgical  operation  that  the 
said  Dr.  John  Gunning  did  not  have  and 
could  not  procure  In  the  town  of  Harring- 
ton or  at  any  nearer  town  than  the  city  of 
Spokane  the  necessary  equipment  for  the 
successful  performance  of  said  major  opera- 
tion, and  that  he  would  require  the  assist- 
ance of  learned  and  skillful  surgeons  In  the 
performing  of  said  operation,  of  all  of  which 
the  said  Dr.  John  Gunning  then  and  there 
Informed  one  Geo.  P.  Lakln,  then  and  there 
present,  and  who  was  then  and  there  the 
nearest  living  relative  of  the  said  Thomas  C. 
Lakln,  now  deceased,  and  was  assuming  to 
represent  him  and  had  assumed  charge  of  the 
management  of  his  affairs,  and  the  said  Stan- 
ley Peterson  was  then  and  there  in  the  em- 
ploy of  the  said  Thomas  C.  Lakln,  as  afore- 
said, and  thereupon  the  said  Geo.  P.  Lakln 
told  the  said  Dr.  John  Gunning  to  procure  the 
services  of  learned  and  skillful  surgeons,  and 
have  the  said  operation  performed,  and  to 
have  rendered  to  the  said  Thomas  C.  Lakln 
such  professional  services,  care,  and  treat- 
ment as  In  the  judgment  of  the  said  Gun- 
ning and  others  to  be  employed  might  be 
deemed  most  expedient  and  best,  and  to  use 


and  cause  to  be  used  every  effort  to  save 
the  life  and  restore  the  health  of  the  said 
Thomas  C.  Lakin.   That  thereupon  the  said 
Dr.  John  Gunning  telephoned  to  the  plaintiffs 
herein,  asking  them  to  take  charge  of,  and 
perform,  such  operation  as  was  necessary 
upon  the  said  Thomas  C.  Lakin,  and  to  ren- 
der such  professional  services  as  might  be 
necessary,  during  which  conversation  the 
said  Geo.  P.  Lakln  was  present  with  the  said 
Dr.  John  Gunning,  and  heard  the  said  Gun- 
ning, and  was  informed  of  what  was  said 
during  the  said  conversation.    That  there- 
upon the  plaintiffs  herein  rendered  certain 
professional  services,  care,  and  treatment, 
and  performed  certain  major  operations  up- 
on the  said  Thomas  C.  Lakln.  That  thereaft- 
er the  said  Thomas  C.  Lakln  regained  con- 
sciousness, and  was  advised  of  the  fact  that 
the  plaintiffs  herein  had  rendered  and  were 
rendering  certain  professional  services  to 
him,  the  said  Thomas  C.  Lakin,  and  the  said 
Thomas  C.  Lakin  made  no  objection  what- 
ever thereto  or  to  the  continuation  of  said 
services  and  treatment ;  and  thereafter  plain- 
tiffs continued  to  treat  said  Thomas  G.  Lakin 
until  the  day  of  his  death  all  of  which  was 
during  the  last  sickness  of  the  said  Thomas 
C.  Lakln."    The  objection  to  the  finding  is 
that  it  fails  to  show  any  contract  of  employ- 
ment on  the  part  of  Lakln  for  the  rendition 
of  the  services  by  the  physicians,  and  no 
subsequent  ratification  or  agreement  to  pay 
on  his  part  after  the  services  had  been  ren- 
dered.   The  finding  undoubtedly  bears  the 
construction  the  appellant  places  upon  it,  but 
we  think  the  right  of  the  physicians  to  re- 
cover for  the  reasonable  value  of  their  serv- 
ices, under  circumstances  such  as  are  shown 
here,  does  not  rest  upon  any  contract  with 
the  Injured  person  either  express  or  implied, 
but  Is  recoverable  by  virtue  of  the  statute. 
Services  of  the  character  here  rendered  are 
classed  as  expenses  of  the  last  sickness,  and 
are  given  a  preference  right  of  payment  over 
all  ordinary  debts  out  of  the  estate  of  the 
decedent.    Balllnger's  Ann.  Codes  &  St  $9 
6333,  6336,  6336  (Pierce's  Code,  58  2655,  2G57, 
2658).    It  Is  true  that  services  of  this  char- 
acter differ  from  administration  and  funeral 
charges,  in  that  they  are  rendered  during  the 
life  of  the  person  on  whose  estate  they  are 
made  a  charge,  but  the  necessity  for  their 
rendition  Is  similar  to  that  of  the  latter,  and 
the  law  authorizing  their  payment  can  be 
justified  on  like  principles.   Schouler  on  Ex- 
ecutors (3d  Ed.)  S  423. 

The  question  whether  the  complaint  was 
or  was  not  amended  to  correspond  with  the 
facts  proven  is  of  no  moment  here.  If  there 
is  a  variance  between  the  allegations  and  the 
proofs,  this  court  is  obligated  by  the  statute 
to  treat  the  complaint  as  amended,  since  the 
case  comes  to  this  court  as  one  tried  on  its 
merits  in  which  the  appellant  had  full  op- 
portunity to  present  his  defense.  Peterson 
v.  Barry  (Wash.)  07  Pac.  280. 

Nor  is  the  question  whether  the  charges 
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made  by  the  physicians  and  allowed  by  the 
court  are  reasonable  material  here.  This  Is 
a  question  to  be  determined  from  the  evi- 
dence, and,  since  the  evidence  has  not  been 
brought  to  this  court,  we  cannot  review  it 
The  judgment  is  affirmed. 

HADLEY,  C.  X,  and  RUDKIN,  ROOT, 
and  MOUNT,  JJ.,  concur.  DUNRAR  and 
CROW,  JJ.,  not  sitting. 


LEARNED  et  uz.  v.  IMAN. 

(Supreme  Court  of  Washington.    Sept  24, 
1908.) 

Appeal  and  Ebbob— Revibw— Conflicting 

Evidence. 

The  evidence  in  an  actios  for  specific  per- 
formance of  an  alleged  oral  contract  of  sale  of 
land,  in  which  plaintiffs  had  the  burden  of 
proving  the  contract  that  there  was  part  per- 
formance by  them,  that  they  had  not  breached  it 
and  that  at  the  commencement  of  the  action  de- 
fendant was  able  to  perform,  being  conflicting 
on  the  principal  material  facts,  and  justifying 
the  conclusion  of  the  trial  court  for  defend- 
ant auch  conclusion  will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  88  3983-3989.] 

Appeal  from  Superior  Court  Skamania 
County ;  W.  W.  McCredie,  Judge. 

Action  by  Edwin  Learned  and  wife  against 
J.  M.  Iman.  Judgment  for  defendant  Plain- 
tiffs appeal.  Affirmed. 

A.  L.  Miller,  for  appellants.  George  E. 
OTOryon,  R.  A.  Wade,  and  O.  P.  M.  Jamison, 
for  respondent 

ROOT,  J.  This  is  an  action  brought  by 
appellants,  who  were  plaintiffs  below,  to  en- 
force specific  performance  of  a  contract  of 
sale  of  real  estate  situated  in  Skamania 
county.  From  a  judgment  dismissing  the  ac- 
tion, plaintiffs  have  appealed. 

The  property  in  question  was  originally  the 
community  property  of  respondent's  parents. 
It  was  the  contention  of  appellants  that  re- 
spondent had  entered  Into  an  oral  contract 
with  appellant  Edwin  Learned  whereby  ap- 
pellants were  to  pay  him  $1,500  as  he  might 
need  the  money  for  the  purchase  of  other  In- 
terests in  the  property  in  question,  and  he, 
In  return,  was  to  give  them  a  half  interest  in 
the  place.  Appellants  concede  that  in  order 
to  prevail,  they  must  establish  the  following 
points:  (1)  That  there  was  an  oral  agree- 
ment to  sell ;  (2)  that  there  was  such  a  part 
performance  by  the  appellants  as  would  take 
the  case  out  of  the  statute  of  frauds,  and 
require  a  decree  for  specific  performance ;  (3) 
that  appellants  had  not  committed  any 
breach  of  the  agreement ;  (4)  that  at  the  time 
of  the  beginning  of  this  action  respondent 
was  able  to  perform  on  his  part.  The  Issues 
involved  are  principally  those  of  fact,  and 
the  burden  was  upon  the  appellants  to  es- 
tablish the  propositions  which  have  been 
mentioned.  In  the  case  of  O'Connor  v.  Jack- 
son, 28  Wash.  224,  62  Pac.  761,  this  court 

OTP.— 29 


quoted  with  approval  the  following  language 
from  2  Warvelle  on  Vendors'  Liens,  p.  783,  to 
wit:  "It  is  a  well-established  rule  that  the 
primary  Inquiry  in  all  cases  when  enforce- 
ment is  sought  of  a  parol  agreement  for  the 
conveyance  of  land  goes  to  the  existence  of 
the  contract  Itself,  and,  before  anything  can 
be  shown  relative  to  its  fulfillment  all  Its 
terms  and  conditions  must  be  clearly  and 
definitely  established  by  unequivocal  and  con- 
vincing proof.  If  the  evidence  falls  to  es- 
tablish the  contract  as  alleged,  or  if  any  of 
its  terms  are  left  in  doubt  or  uncertainty, 
or  if  any  material  part  of  It  still  rests  in 
treaty  or  remains  to  be  settled  by  further 
negotiations,  it  will  not  be  specifically  en- 
forced. It  must  be  further  made  to  appear 
that  the  terms  and  stipulations  of  the  con- 
tract have  been  relied  on  by  the  party  seeking 
its  enforcement"  See,  also,  McKay  v.  Cald- 
erwood,  37  Wash.  194,  79  Pac.  629 ;  Purcell 
v.  Miner,  4  Wall.  618,  18  L.  Ed.  436.  The 
evidence  of  the  respective  parties  was  con- 
flicting upon  the  principal  material  questions. 
To  review  and  analyse  It  would  require  more 
space  than  we  think  Justifiable.  We  think 
It  Justifies  the  conclusion  reached  by  the  trial 
court,  and,  remembering  also  that  the  trial 
court  had  the  advantage  of  the  presence  of 
the  parties  and  the  witnesses  while  testify- 
ing, we  are  not  disposed  to  disturb  its  con- 
clusion. 

The  judgment  will  therefore  be  affirmed. 

HADLEY,  C.  J.,  and  RUDKIN,  FULLER- 
TON  and  MOUNT,  JJ.,  concur.  DUNRAR 
and  CROW,  JJ.,  took  no  part 


NATIONAL  SURETY  CO.  v.  STEPHENS 
et  al. 

(Supreme  Court  of  Washington.  Sept.  22, 1908.) 
Appeal  and  Ebbob— Dismissaxt-No  Contbo- 

VEB8Y. 

Appeal  from  judgment  for  defendants,  in  tn 
action  to  enjoin  issuance  and  payment  of  a  war- 
rant for  a  certain  amount,  will  be  dismissed  on 
the  ground  that  there  Is  now  no  controversy ;  it 
being  shown  that,  pending  the  appeal,  there  be- 
ing no  restraining  order,  the  thing  sought  to  be 
prevented  has  been  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  8  8122.] 

Appeal  from  Snperlor  Court,  Spokane  Coun- 
ty; W.  T.  Warren,  Judge 

Action  by  the  National  Surety  Company 
against  H.  M.  Stephens  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Dis- 
missed. 

E.  C.  Macdonald  and  Donald  F.  Kizer,  for 
appellant.  R.  M.  Rarnhart,  J.  Stanley  Web- 
ster, and  H.  M  Stephens,  for  respondents. 

HADLEY,  C.  J.  This  action  was  brought 
to  enjoin  the  issuance  and  payment  of  certain 
warrants  by  the  officials  of  Spokane  county. 
The  defendants  are  respectively  the  members 
of  the  board  of  county   commissioners  and 
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the  auditor  and  treasurer  of  said  county. 
The  plaintiff  is  a  surety  company,  and  la  the 
surety  upon  the  several  official  bonds  of  the 
above-named  officials.  The  complaint  avers 
that  the  county  commissioners  passed  a  reso- 
lution whereby  the  sum  of  $5,000  was  appro- 
priated from  the  moneys  of  Spokane  county 
to  aid  In  paying  the  expenses  and  fees  in  a 
certain  case  then  pending  before  the  Inter- 
state Commerce  Commission  of  the  United 
States,  wherein  the  city  of  Spokane,  the 
Chamber  of  Commerce  of  Spokane,  and  the 
Spokane  Jobbers'  Association  were  complain- 
ants, and  several  railway  companies  were  de- 
fendants ;  that  thereafter  the  board  of  county 
commissioners  entered  into  a  written  contract 
with  H.  M.  Stephens,  an  attorney  residing  In 
Spokane,  whereby  it  was  agreed  in  behalf  of 
Spokane  county  to  pay  Stephens  $5,000  as 
fees  for  his  professional  services  as  attorney 
for  the  plaintiffs  in  the  proceeding  before  the 
Interstate  Commerce  Commission;  and  that 
the  board  thereupon  ordered  the  county  audi- 
tor to  Issue  to  Stephens  a  warrant  for  the 
sum  of  $5,000.  The  complaint  shows  that,  by 
order  of  the  board  of  county  commissioners, 
application  was  made  in  behalf  of  Spokane 
county  for  leave  to  Intervene  in  said  Inter- 
state commerce  proceeding,  and  that  the 
county  was  in  that  manner  admitted  as  a  par- 
ty thereto.  It  Is,  however,  alleged  that  the 
county  was  not  a  proper  or  necessary  party, 
for  the  reason  that  the  proceeding  was  for 
the  purpose  of  effecting  a  reduction  of  rail- 
way rates  to  the  city  of  Spokane  and  other 
points  In  the  county,  but  that  the  county  as 
audi  bad  no  Interest  therein.  It  is  alleged 
that  the  defendants,  county  auditor  and 
county  treasurer,  respectively,  threatened  to 
Issue  and  pay  a  warrant  for  the  above-nam- 
ed sum,  and  that  they  will  do  so  unless  re- 
trained. An  Injunction  was  asked  against 
all  the  defendants.  Stephens  filed  a  petition 
of  intervention,  alleging  that  the  Interstate 
commerce  proceeding  was  one  of  great  Im- 
portance to  all  the  people  of  Spokane  county, 
that  he  had  rendered  extensive  and  valuable 
services  therein,  and  that  much  more  work 
was  required  in  pursuance  of  the  contract. 
He  claimed  that  he  was  entitled  to  the  issu- 
ance and  payment  of  a  warrant  or  warrants 
for  the  contract  amount  The  cause  came  on 
for  trial,  and  such  proceedings  were  had  that 
a  judgment  was  entered  to  the  effect  that  the 
plaintiff  shall  take  nothing  by  the  action  and 
that  the  defendants  and  the  intervener  shall 
recover  their  costs.  The  plaintiff  has  ap- 
pealed. 

The  record  does  not  disclose  that  any  re- 
straining order,  temporary  or  otherwise,  was 
ever  issued  in  the  action.  The  purpose  of 
the  action  was  to  enjoin  the  issuance  and 
payment  of  a  warrant  or  warrants  for  an  ag- 
gregate sum,  and  the  respondents  have  moved 
to  dismiss  the  appeal  on  the  ground  that  the 
controversy  has  ceased.  The  affidavit  In  sup- 
port of  the  motion  shows  that  the  proper  offi- 
cers of  Spokane  county  have  caused  warrants 


to  Issue  in  conformity  to  the  aforesaid  con- 
tract in  the  aggregate  sum  of  $5,000,  that  in 
due  course  of  business  the  warrants  were 
called  for  payment  by  the  county  treasurer, 
and  that  the  same  have  been  paid  and  the 
amount  thereof  has  been  received  in  cash  by 
Stephens.  These  facts  are  not  controverted 
by  the  appellant,  and  It  therefore  appears 
that  the  respondents,  not  being  under  the 
prohibition  of  any  Injunction,  proceeded  to 
the  issuance  and  payment  of  the  warrants, 
notwithstanding  the  pendency  of  the  appeal. 
We  think  it  clear  that  there  Is  now  no  con- 
troversy, since  the  very  thing  the  action 
sought  to  prevent  has  been  accomplished. 
Under  the  uniform  rule  of  this  court,  the 
appeal  must  be  dismissed;  and  It  Is  so  or- 
dered. 

RUDKIN,  FULLERTON,  ROOT,  CROW, 
and  MOUNT,  JJ.,  concur. 


BEHRENS  et  ux.  v.  CLOUDY. 

(Supreme  Court  of  Washington.    Sept.  22, 
1908.) 

1.  Landlord  ahd  Tenant— Covenants  as  to 
Assignments— Validity. 

The  parties  to  a  lease  may  covenant  that 
no  assignment  of  the  lease,  or  any  part  thereof, 
shall  be  valid  without  the  written  consent  of 
the  lessor;  and  an  assignment  in  violation  of 
such  covenant  confers  no  rights  on  the  assignee. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  §  225.] 

2.  Same  —  Construction  —  Opiion  to  Pur- 
chase. 

A  covenant  in  a  lease  for  five  years,  with 
the  option  of  the  lessee  to  purchase  for  a  speci- 
fied sum  within  a  specified  time,  which  binds 
the  lessee  not  to  let  or  underlet  or  assign  the 
lease  or  any  part  thereof  without  the  written 
consent  of  the  lessor,  includes  the  option,  and 
an  assignment  of  it  without  the  written  consent 
of  the  lessor  and  against  his  will  confers  no 
right  on  the  assignee. 

Appeal  from  Superior  Court  King  County ; 
R.  B.  Albertson,  Judge. 

Action  ♦  by  Adolph  Behrens  and  wife 
against  Francis  W.  Cloudy.  From  a  judg- 
ment for  defendant  plaintiffs  appeal.  Af- 
firmed. 

S.  D.  King,  for  appellants.  J.  H.  Allen,  for 
respondent 

RUDKIN,  J.  On  the  24th  day  of  March, 
1906,  the  defendant  Cloudy,  leased  the  prem- 
ises now  in  controversy  to  M.  Frances  Kel- 
ly, for  a  term  of  five  years  from  that  date. 
The  lease  contained  the  following  cove- 
nants, among  others:  "The  said  party  of 
the  first  part  [lessor]  agrees  to  sell  to 
said  party  of  the  second  part  [lessee]  the 
said  described  property  at  any  time  with- 
in eight  months  from  and  after  the  date 
hereof,  for  and  in  consideration  of  the  sum 
of  $9,000;  terms  one-half  cash  and  balance 
in  five  years."  Also:  "And  the  said  party 
of  the  second  part  does  hereby  covenant, 
promise  and  agree    *    *    •    not  to  let  or 
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underlet  the  whole  or  any  part  of  said  prem- 
ises without  the  written  consent  of  the  said 
party  of  the  first  part,  nor  to  assign  this 
lease  or  any  part  thereof  without  such  writ- 
ten consent"  On  the  28th  day  of  May,  1906, 
the  lessee,  M.  Frances  Kelly,  her  husband 
joining,  attempted  to  assign  the  option  to 
purchase  to  the  plaintiffs  In  this  action  with- 
out the  written  consent  of  the  lessor,  and 
against  his  will  and  protest.  This  action  was 
thereafter  Instituted  to  enforce  specific  per- 
formance of  the  agreement  to  sell.  From  a 
judgment  in  favor  of  the  defendant,  the 
present  appeal  is  prosecuted. 

The  parties  to  the  original  lease  might 
lawfully  covenant  that  no  assignment  of  the 
lease  or  any  part  thereof  should  be  valid 
without  the  written  consent  of  the  lessor, 
and  an  assignment  In  violation  of  such  cove- 
nant would  confer  no  rights  on  the  assignee. 
Burck  v.  Taylor,  152  U.  S.  634,  14  Sup.  Ct 
696,  38  L.  Ed.  578;  Tabler  v.  Sheffield  Land, 
Iron  ft  Coal  Co.,  79  Ala.  877,  58  Am.  Rep. 
593;  Deffenbaugh  v.  Foster,  40  Ind.  382; 
Andrew  v.  Meyerdlrck,  87  Md.  511,  40  Atl. 
173;  City  of  Omaha  v.  Standard  Oil  Com- 
pany, 55  Neb.  337,  75  N.  W.  859.  We  think  it 
equally  clear  that  the  covenant  against  as- 
signments extended  to  and  Included  the  op- 
tion to  sell.  The  language  of  the  covenant 
was  that  the  lessee  would  not  let  or  underlet 
or  assign  the  lease  or  any  part  thereof  with- 
out the  written  consent  of  the  lessor.  The 
option  to  sell  was  a  part  of  the  lease,  and 
was  evidently  so  Intended  by  the  parties. 
It  will  not  be  presumed  that  the  lessor  de- 
mised the  premises  to  one  person  for  a  term 
of  live  years  and  agreed  to  sell  to  another 
at  any  time  within  eight  months. 

The  appellants  have  no  standing  in  court 
under  their  assignment,  and,  without  dis- 
cussing other  questions  presented  by  the  rec- 
ord, the  judgment  Is  affirmed. 

HADLEY,  0.  J.,  and  FULLERTON  and 
CROW,  JJ.,  concur.  MOUNT  and  ROOT, 
JJn  took  no  part 


H ELMER  et  iL  t.  TITLE  GUARANTY  ft 
SURETY  CO.  OF  SORANTON,  PA. 

(Supreme  Court  of  Washington.   Sept  24, 1908.) 

1.  Pjueadiwo— Motions— Judgment  on  Plead- 
nros. 

Where  the  general  denial  is  followed  by  af- 
firmative defenses,  and  the  general  denial  and  the 
affirmative  defenses  are  so  inconsistent  that 
they  cannot  stand  together,  plaintiff  is  entitled 
to  judgment  on  the  pleadings. 

2.  8  A  MI. 

In  an  action  on  the  bond  of  a  building 
contractor,  conditioned  to  save  the  owner  harm- 
less from  any  loss  from  breach  of  contract,  the 
complaint  alleged  that  the  contractor  failed  to 
pay  for  material  and  labor;  that  claimants' 
.ien  notices  had  been  filed;  that  the  surety, 
though  notified  of  the  action  to  enforce  the  liens 
and  required  to  defend,  did  not  do  so;  that 
judgment  was  entered  against  the  owner,  which 
he  had  satisfied;  and  that  on  demand  the  sure- 
ty refused  to  reimburse  him.    The  answer  de- 


nied the  allegations  of  the  complaint,  and  plead- 
ed affirmative  defenses,  in  which  the  execution 
and  conditions  of  the  building  contract  and  the 
bond  pleaded  by  plaintiff  were  substantially  al- 
leged. The  reply  pleaded  as  an  estoppel  portions 
of  the  records  of  the  foreclosure  action.  Held, 
that  plaintiff  was  not  entitled  to  judgment  on 
the  pleadings,  but,  to  recover,  he  must  show 
that  the  material  and  labor  liens  had  been  in- 
curred and  foreclosed,  that  he  had  given  notice 
to  the  surety  to  make  payment  or  defend  the  ac- 
tion, and  that  the  surety  had  not  done  so. 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Action  by  Loa  Helmer  and  husband  against 
the  Title  Guaranty  ft  Surety  Company  of 
Scranton,  Pa.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded, i 

P.  P.  Oarroll,  John  B.  Carroll,  and  Walter 
R.  Reals,  for  appellant  John  H.  Perry,  for 
respondents. 

CROW,  J.  This  is  an  action  prosecuted  by 
Loa  Helmer  and  W.  F.  Helmer,  her  husband, 
against  the  Title  Guaranty  ft  Surety  Com- 
pany, a  corporation,  to  recover  damages  on 
an  indemnity  bond.  After  issue  joined,  Judg- 
ment was,  upon  motion,  entered  upon  the 
pleadings  in  favor  of  the  plaintiffs,  and  the 
defendant  has  appealed. 

The  appellant  has  presented  numerous  as- 
signments of  error,  all  of  which,  with  the  ex- 
ception of  the  one  that  the  court  erred  in  en- 
tering judgment  on  the  pleadings,  are  devoid 
of  merit  The  respondents  in  their  complaint 
in  substance,  allege  that  on  October  8,  1905, 
Loa  Helmer  entered  Into  a  written  contract 
with  one  A.  P.  Gillies,  a  contractor,  for  the 
erection  of  a  certain  dwelling  house  in  the 
city  of  Seattle ;  that  on  October  9,  1906,  Gil- 
lies, as  principal,  and  the  appellant,  Title 
Guaranty  ft  Surety  Company,  as  surety,  ex- 
ecuted and  delivered  to  her  a  written  bond  to 
indemnify  and  save  her  harmless  from  any 
loss  resulting  from  a  breach  of  the  building 
contract;  that  Gillies  Incurred  and  failed  to 
pay  a  large  amount  of  Indebtedness  to  di- 
vers and  sundry  persons  for  material  and  la- 
bor used  In  the  erection  of  the  building ;  that 
the  various  claimants  filed  Hen  notices,  which 
were  assigned  to  one  Eallda  Ryan;  that  on 
or  about  June  1,  1906,  the  assignee,  Eallda 
Ryan,  commenced  an  action  to  foreclose  the 
material  and  labor  Hens;  that  on  June  20, 
1906,  the  respondents  In  writing  notified  ap- 
pellant of  the  commencement  of  the  action, 
and  demanded  that  it  pay  the  amount  claim- 
ed, or  defend  and  save  the  respondents  harm- 
less; that  appellant  did  appear  and  defend 
the  foreclosure  action  for  and  on  behalf  of 
respondents ;  that  on  a  trial  thereof  judgment 
for  $655.20  debt  and  $100  attorney's  fees,  and 
a  decree  of  foreclosure,  were  entered  against 
the  respondents;  that  respondents  had  satis- 
fled  the  judgment ;  and  that  upon  demand  the 
appellant  bad  neglected  and  refused  to  reim- 
burse them.  The  answer  denied  each  and  all 
of  these  allegations,  but  pleaded  certain  af- 
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flrmative  defenses,  In  which  the  execution 
and  conditions  of  the  building  contract  and 
the  Indemnity  bond  pleaded  by  respondents 
were  substantially  alleged. 

The  allegations  of  the  complaint  having 
been  specifically  denied,  the  only  theory  on 
which  the  respondents  could  recover  judg- 
ment on  the  pleadings  would  be  that  the  af- 
firmative defenses  of  the  answer  were  so  in- 
consistent with  its  denials  as  to  relieve  the. 
respondents  from  the  necessity  of  making 
proof  of  the  allegations  of  their  complaint. 
In  Seattle  National  Bank  v.  Carter,  13  Wash. 
281,  43  Pac.  331,  48  L.  R.  A.  177,  It  was  held 
that,  where  an  allegation  of  general  denial 
In  an  answer  Is  followed  In  an  affirmative 
defense  by  a  special  averment  of  the  truth  of 
the  matter  which  had  been  denied,  the  de- 
fenses are  so  inconsistent  that  they  cannot 
stand  together,  and  that  the  plaintiff  will  not 
be  compelled  to  establish  the  truth  of  the 
allegation  of  his  complaint  to  which  snch  de- 
fenses were  set  up.  We  cannot  so  construe 
the  pleadings  before  us  as  to  enable  us  to 
apply  this  rule,  and  hold  that  the  respond- 
ents were  relieved  from  the  necessity  of  pro- 
ducing evidence  to  sustain  any  of  the  allega- 
tions of  their  complaint  The  answer  falls 
to  disclose  any  affirmative  defense  which 
would  amount  to  an  admission  of  allegations 
of  the  complaint,  other  than  those  above 
mentioned  relative  to  the  execution  of  the 
contract  and  bond.  In  their  reply  the  re- 
spondents as  an  estoppel  pleaded  certain  por- 
tions of  the  records  of  the  foreclosure  ac- 
tion, but  upon  respondents*  motion  for  Judg- 
ment upon  the  pleadings  such  affirmative  al- 
legation of  their  reply  must  be  considered  as 
denied.  Conceding  that  the  affirmative  al- 
legations of  the  answer  relieved  the  respond- 
ents from  the  necessity  of  introducing  any 
evidence  to  prove  the  execution  and  condi- 
tions of  the  building  contract  and  the  indem- 
nity bond,  It  was  nevertheless  under  the  de- 
nials of  the  answer  necessary  for  them  to 
show  by  competent  evidence  that  the  material 
and  labor  liens  had  been  Incurred,  that  they 
had  been  foreclosed,  that  respondents  had 
given  notice  to  the  appellant  to  make  pay- 
ment or  defend  the  foreclosure  action  and 
save  them  harmless,  and  that  the  appellant 
had  done  so.  In  the  absence  of  evidence  of- 
fered to  sustain  these  allegations,  the  re- 
spondents were  not  entitled  to  judgment  upon 
the  pleadings. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

HADLEY,  a  J.,  and  FULLERTON  and 
MOUNT,  JJ.,  concur. 


JOHNSON  et  al.  v.  JOHNSON  et  ux. 
(Supreme  Court  of  Washington.  Sept.  28, 1908.) 
Appeal  and  Error— Findings— Conclusive- 
ness. 

A  finding  on  conflicting  testimony  of  wit- 
nesses appearing  in  court,  and  after  a  personal 


view  by  the  court,  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  §f 8983-3989.] 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty; R.  S.  Stelner,  Judge. 

Action  by  Ida  M.  Johnson,  Individually  and 
as  guardian,  against  O.  D.  Johnson  and  wife. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.  Affirmed. 

Williams  &  Grlmshaw  and  Ira  Thomas,  for 
appellants.  Reeves  &  Reeves,  for  respond- 
ents. 

ROOT,  J.  This  Is  an  action  brought  by 
respondents  to  require  appellants  to  execute 
and  deliver  to  them  a  warranty  deed  for  the 
south  60  feet  of  the  north  half  of  lot  4,  block 
21,  in  Suburban  Home  addition  to  Wenatcbee, 
Wash.,  and  to  require  them  to  deed  an  undi- 
vided one-half  Interest  In  lot  32,  block  12, 
Great  Northern  plat  of  the  city  of  Wenat- 
chee.  From  a  decree  of  the  trial  court  find- 
ing that  respondents  were  the  rightful  own- 
ers of  the  property  involved  and  entitled  to 
a  conveyance  thereof,  and  directing  said  con- 
veyance to  be  made,  this  appeal  Is  prosecuted 
by  the  defendants. 

Appellants  are  husband  and  wife.  Re- 
spondent Ida  M.  Johnson  Is  the  widow  of 
John  Alvls  Johnson,  son  of  the  appellants, 
and  the  respondent  Alta  Margaret  Johnson  is 
the  daughter  of  Ida  M.  Johnson.  In  1895  O. 
D.  Johnson  and  John  Alvls  Johnson  opened 
a  repair  shop  and  jewelry  store  In  Wenat- 
chee,  and  were  for  a  time  partners  therein. 
In  the  year  1899  the  firm  contracted  to  pur- 
chase lot  32,  of  block  12,  Great  Northern  plat, 
and  prior  to  the  death  of  John  Alvls  Johnson 
a  deed  was  received  to  said  property.  In 
1900  O.  D.  Johnson  entered  Into  a  contract 
with  the  Wenatchee  Development  Company 
to  purchase  the  south  half  of  lot  1  and  the 
north  half  of  lot  4,  In  block  24,  Suburban 
Home  addition  to  Wenatchee,  excepting  a 
strip  of  30  feet  on  the  easterly  side  of  said 
lots,  and  subject  to  the  right  of  Irrigation  of 
the  Wenatchee  Water  Power  Company ;  said 
tract  containing  a  fraction  less  than  two 
acres.  It  Is  claimed  by  respondents  that  this 
contract  was  made  with  an  understanding 
between  O.  D.  Johnson  and  John  Alvls  John- 
son that  the  latter  should  have  a  sufficient 
portion  thereof  upon  which  to  build  a  house 
for  himself  and  family.  In  1901  the  defend- 
ants erected  a  house  on  the  northerly  side  of 
said  premises,  and  John  Alvls  Johnson  and 
wife  erected  a  house  on  the  southerly  portion 
thereof.  The  controversy  In  this  case  Is  as 
to  whether  or  not  it  was  the  Intention  of  the 
parties  that  this  portion  of  the  premises  upon 
which  John  Alvls  Johnson  and  wife  built 
their  house  was  intended  to  be  their  prop- 
erty. The  evidence  In  some  particulars  Is 
conflicting;  but  there  Is  much  evidence  of 
statements  made  by  appellant  O.  D.  Johnson, 
and  of  a  course  of  conduct  followed  by  him. 
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which  tends  strongly  to  show  that  respond- 
ents' contention  Is  correct,  and  which  state- 
ments and  course  of  conduct  are  inconsistent 
with  the  claim  now  put  forth  by  appellants. 

We  do  not  think  It  would  serve  any  good 
purpose  to  discuss  the  evidence  at  length. 
The  trial  court  had  the  advantage  of  the 
presence  of  the  parties  and  their  witnesses, 
and  also  made  a  personal  examination  of  the 
premises,  and  we  think  that  the  evidence 
found  In  the  record  sustains  Its  findings  and 
conclusions. 

The  decree  is  therefore  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  RUD- 
KIN,  and  MOUNT,  JJ.,  concur.  DUNBAR 
and  CROW,  JJ.,  not  sitting. 


FIDELITY  ft  DEPOSIT  CO.  OF  MARY- 
LAND v.  SEATTLE,  R.  ft  S.  RY.  CO. 

(Supreme  Court  of  Washington.    Sept.  19, 
1908.) 

L  Judgment— Res  Judicata. 

Judgments  in  actions  against  a  corpora- 
tion, reciting  that  certain  persons,  acting  as  its 
officers,  were  in  possession  of  the  offices  wrong- 
fully, for  want  of  a  due  and  proper  election, 
having  been  vacated  by  consent,  pending  appeals 
therefrom,  are  not  only  not  conclusive,  but  not 
even  evidence,  in  an  action  for  commissions  for 
becoming  surety  on  bonds  of  the  corporation  in 
such  actions,  that  such  persons,  who  applied  for 
and  obtained  the  bonds  on  behalf  of  the  corpora- 
tion, bad  no  authority  to  act  for  it. 
2.  Appeal  and  Erbob— Appeal  Bond—  Sign- 
ing bt  Surety  Alone. 

An  appeal  bond,  given  on  behalf  of  appel- 
lant, is  sufficient,  though  signed  by  the  surety 
alone. 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Action  by  the  Fidelity  ft  Deposit  Company 
of  Maryland  against  the  Seattle,  Benton  ft 
Southern  Bailway  Company.  Judgment  fot 
plaintiff,  and  defendant  appeals.  Affirmed 

Sachs  &  Hale,  for  appellant  William  W. 
Wllshire,  for  respondent. 

FULLERTON,  J.  The  respondent  brought 
this  action  against  the  appellant  to  recover 
certain  premiums  or  fees  claimed  to  be  due 
for  becoming  the  appellant's  surety  upon 
three  Indemnity  bonds  which  the  appellant 
gave  In  actions  pending  against  it  Two  of 
such  bonds  were  given  In  a  case  pending  in 
the  superior  court  of  King  county,  wherein 
one  Egan  was  plaintiff  and  the  appellant 
and  others  were  defendants ;  the  one  for  the 
sum  of  $70,400  to  supersede  an  order  appoint- 
ing a  temporary  receiver  for  the  appellant, 
and  the  other  for  $500,  being  the  appeal  bond 
on  the  appeal  from  the  order  appointing  the 
receiver.  The  third  bond  was  an  appeal  bond 
in  the  sum  of  $500,  given  on  an  appeal  from 
a  decree  and  Judgment  entered  in  the  United 
States  Circuit  Court  for  the  Western  Dis- 
trict of  Washington  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit 
in  an  action  In  which  one  Crawford  was 


plaintiff  and  the  appellant  was  defendant 
The  bonds  In  question  were  applied  for  and 
obtained  on  behalf  of  the  corporation  by  cer- 
tain persons  who  had  possession  of  the  cor- 
porate offices  and  corporate  records,  and  who 
were  acting  as  officers  of  the  corporation, 
but  who  had  been  adjudged  in  the  actions  in 
which  the  appeals  were  taken  to  be  in  pos- 
session of  the  offices  wrongfully  for  want  of 
a  due  and  proper  election.  The  actions  were 
not  tried  out  in  the  appellate  courts,  but  were 
settled  and  dismissed  and  the  judgments  va- 
cated by  the  mutual  agreement  of  the  parties 
before  they  were  ready  to  be  heard  by  the 
appellate  tribunals.  In  the  course  of  the  pres- 
ent trial  the  respondent  Introduced  the  judg- 
ments in  evidence,  and  when  it  rested  Its  case 
the  appellant  moved  for  a  nonsuit  which  be- 
ing overruled,  it  rested  its  case  on  the 
respondent's  evidence.  On  judgment  going 
against  it  it  appealed. 

The  appellant  relies  upon  these  judgments 
as  a  defense  to  the  present  action.  It  con- 
tends that  the  recitals  in  these  judgments 
must  be  taken  as  true  In  the  present  action, 
and,  since  it  was  found  that  the  persons  who 
acted  for  the  corporation  in  procuring  the  is- 
suance of  these  bonds  were  not  legally  corpor- 
ate officers,  It  follows  that  they  had  no  au- 
thority to  make  contracts  on  behalf  of  the 
corporation,  and  that  the  respondent  is  bound 
thereby,  since  it  had  notice  of  the  recitals 
in  the  judgments,  and  cannot  claim  to  have 
dealt  with  these  persons  as  either  de  facto 
or  de  Jure  officers.  But  we  are  unable  to 
understand  how  these  judgments  can  have 
the  effect  the  appellant  would  accord  them. 
Since  they  have  been  vacated  and  set  aside 
by  the  mutual  agreement  of  the  parties,  they 
can  no  longer  be  held  to  be  res  Judicata  of 
the  questions  determined,  even  as  between 
the  parties  themselves.  Much  less  can  they 
be  res  judicata  as  to  the  respondent  who 
is  a  stranger  to  them.  Nor  are  these  vacated 
judgments  competent  evidence  In  this  case 
of  the  fact  that  these  persons  had  no  author- 
ity to  represent  the  corporation  in  the  trans- 
action between  the  corporation  and  the  re- 
spondent They  were  competent  to  prove  the 
fact  for  which  the  respondent  Introduced 
them,  namely,  to  show  that  such  judgments 
had  been  rendered;  but  they  do  not  prove 
that  the  persons  who  were  then  representing 
the  corporation  as  Its  officers  were  not  its 
legal  officers.  As  to  this  fact  these  recitals 
are  but  hearsay,  and  the  original  evidence 
should  have  been  resorted  to,  had  the  ap- 
pellant desired  to  establish  the  fact. 

The  respondent  contends,  also,  that  the  ap- 
pellant did  not  furnish  a  competent  bond 
in  the  state  court;  that  Is  to  say.  a  bond 
sufficient  to  perfect  the  appeal.  The  objection 
to  the  bond  is  that  It  was  not  signed  by  the 
principal  on  whose  behalf  It  was  given.  But 
this  is  not  necessary  to  a  competent  bond  in 
this  state.  Under  the  statute  as  it  now 
exists  an  appeal  bond  is  sufficient  if  given  on 
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behalf  of  the  appellant,  when  signed  by  the 

surety  alone.  Bloomlngdale  v.  Well,  29  Wash. 
611,  70  Pac.  94.  See,  also,  Dahl  t.  Tlbbals,  5 
Wash.  259,  31  Pac.  868;  Cook  v.  Tlbbals,  12 
Wash.  207,  40  Pac.  935;  Hill  Estate  Co.  v. 
Whittlesey,  21  Wash.  142,  57  Pac.  345 ;  Spo- 
kane &  Idaho  Lumber  Co.  v.  Loy,  21  Wash. 
501,  58  Pac.  672,  60  Pac.  1119. 
The  judgment  Is  affirmed. 

HADLEY,  O.  J.,  and  MOUNT,  and  CROW, 
JJ.,  concur.  RUDKIN  and  ROOT,  JJ.,  not 
sitting. 


CITY  OF  SEATTLE  v.  HURST. 

(Supreme  Court  of  Washington.    Sept.  24, 
1908.) 

1.  Municipal  Corporations  —  Obmnanoes  — 
Validity— Reasonableness. 

An  ordinance  of  a  city,  making  it  a  mis- 
demeanor for  hack  solicitors  to  solicit  passen- 
gers for  hire  in  a  railroad  station  when  the 
same  is  being  used  by  passengers  leaving  or  en- 
tering, merely  prohibits  the  soliciting  of  business 
at  certain  times  in  railway  stations,  and  is  not 
void  for  unreasonableness. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §§  1351,  1378, 
1379.] 

2.  Same. 

An  ordinance,  to  be  void  for  unreasonable- 
ness, must  be  clearly  unreasonable,  and  there 
must  be  evidence  of  weight  that  it  was  enacted 
by  mistake,  or  in  a  spirit  of  fraud  or  wanton- 
ness. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  IS  1378,  1379.] 

3.  Constitutional  Law  —  Municipal  Ordi- 
nance —  Impairment  op  Obligations  op 
Contract. 

An  ordinance  of  a  city  making  it  a  mis- 
demeanor for  hack  solicitors  to  solicit  passen- 
gers for  hire  in  a  railroad  station  when  the 
same  is  being  uaed  by  passengers  leaving  or  en- 
tering, adopted  under  Pierce's  Code,  1  3732. 
subds.  34.  36  (Ballinger'g  Ann.  Codes  *  St.  § 
3732),  authorizing  cities  to  regulate  all  occupa- 
tions which  affect  the  good  order  or  public  peace, 
is  not  invalid  as  impairing  the  obligation  of  an 
existing  contract  between  a  transfer  company 
and  a  railroad  company  owning  a  depot  where- 
by the  transfer  company  is  granted  the  privilege 
of  entering  the  depot  to  solicit  patronage ;  such 
contract  being  subject  to  the  exercise  of  the 
power  possessed  by  the  city. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Fred  Hurst  was  convicted  of  violating  an 
ordinance  of  the  city  of  Seattle,  and  he  ap- 
peals. Affirmed. 

J.  B.  Metcalfe,  for  appellant  Bills  De  Bru- 
ler,  for  respondent 

MOUNT,  J.  The  appellant  was  convicted 
under  an  ordinance  of  the  city  of  Seattle 
making  it  a  misdemeanor  for  hack  solicitors 
to  solicit  passengers  for  hire  in  a  railroad 
station  when  such  station  Is  being  used  by 
passengers  leaving  or  entering.  He  appeals 
from  a  judgment  assessing  a  fine  against  him. 

The  facts  are  agreed  to  as  follows:  *That 


the  defendant  on  the  3d  day  of  July,  1907, 
was  acting  and  engaged  as  a  hack  solicitor, 
and  while  engaged  In  such  occupation,  so- 
liciting customers  and  passengers  for  hire, 
did  go  upon  the  railroad  station  and  in  the 
railroad  depot  In  the  said  city  of  Seattle  at 
the  Intersection  of  King  street  and  Third 
Avenue  South,  known  as  the  'King  Street 
Station'  or  'Union  Depot*  while  the  same  was 
being  used  by  passengers  leaving  said  rail- 
road station.  That  this  was  against  the  pro- 
visions of  sections  1  and  8  of  Ordinance  14,742 
of  the  city  of  Seattle,  as  alleged  In  said  com- 
plaint; said  ordinance  being  approved  No- 
vember 20,  1906,  and  entitled  'An  ordinance 
relating  to  the  conduct  of  persons  and  to  the 
places  occupied  by  them  and  vehicles  used 
by  them  while  engaged  as  hack  or  omnibus 
driver,  hotel  runner,  steamboat  runner,  ex- 
pressman or  solicitor  of  customers  or  passen- 
gers for  hire  and  providing  a  penalty  for  any 
violation  thereof,'  section  1  of  which  reads 
as  follows:  'No  hack  or  omnibus  driver,  ho- 
tel runner,  steamboat  runner,  expressman  or 
solicitor  while  engaged  In  such  occupation  and 
soliciting  customers  or  passengers  for  hire, 
shall  be  allowed  upon  any  wharf  or  railroad 
station  or  roadway  leading  therein  in  the  city 
of  Seattle  when  such  wharf,  railroad  station 
or  railway  leading  therein  is  being  used  by 
passengers  leaving  or  entering  such  wharf  or 
railroad  station.'  Section  8  reads  as  follows: 
'Any  person  who  shall  violate  any  of  the  pro- 
visions of  this  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  fined  In  any  sum  not  exceed- 
ing $50  or  be  Imprisoned  not  more  than  thir- 
ty days  or  both  fined  and  imprisoned.'  That 
the  defendant,  Fred  Hurst,  Is  an  employe  of 
the  Seattle  Transfer  Company,  a  corporation 
duly  organized  and  existing  under  the  laws 
of  the  state  of  Washington,  and  is  a  common 
carrier  of  passengers  and  baggage  for  hire, 
and  that  the  said  Fred  Hurst,  as  an  em- 
ploye of  the  said  Seattle  Transfer  Company, 
was  engaged  in  the  solicitation,  as  such  em- 
ploye, of  customers  for  hire,  within  the  limits 
of  the  building  at  the  corner  of  Third  avenue 
and  King  street  in  the  city  of  Seattle,  county 
and  state  aforesaid,  and  while  so  conducting 
and  carrying  on  bis  said  employment  and  not 
in  any  wise  interfering  with  or  molesting  the 
said  passengers  and  traffic  from  said  build- 
ing, further  than  soliciting  passengers  for 
hire  as  hereinabove  set  forth,  as  fully  ap- 
pears by  the  contract  of  the  said  Seattle 
Transfer  Company  and  the  Great  Northern 
Railway  Company,  the  provisions  of  which 
said  contract  are  hereby  referred  to  and  made 
a  part  of  this  agreed  statement  of  facts,  and 
was  so  engaged  with  the  consent  and  per- 
mission of  the  said  railroad  companies,  as 
set  forth  In  said  contract.  It  is  also  stipulat- 
ed that  this  agreed  statement  of  facts  shall 
be  filed  as  Exhibit  A  in  this  case,  and  stand 
and  remain  as  a  full  and  complete  statement 
of  facts  on  appeal,  in  event  either  party  de- 
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sires  to  take  appeal  from  the  decisions  of 
the  court  herein." 

The  agreement  Is  as  follows:  "Agreement 
entered  Into  this  3d  day  of  June,  1905, 
between  one  Great  Northern  Railway  Com- 
pany, the  party  of  the  first  part,  and  the 
Seattle  Transfer  Company,  party  of  the  sec- 
ond part,  witnesseth:  Whereas,  the  party 
of  the  first  part  deems  It  advisable,  for  the 
convenience  of  passengers  coming  into  the  city 
of  Seattle,  Washington,  upon  its  trains,  that 
facilities  be  furnished  to  such  passengers  up- 
on said  trains  and  In  its  depot  at  said  city 
of  Seattle  to  arrange  for  the  transfer  of  their 
baggage  and  for  their  own  passage,  by  omni- 
bus, carriages,  or  otherwise,  to  various  parts 
of  the  city  of  Seattle  and  other  railway  de- 
pots and  steamboat  wharves  therein;  and 
whereas;  it  would  greatly  interfere  with  the 
business  of  the  party  of  the  first  part  and 
the  comfort  and  convenience  of  said  passen- 
gers to*  permit  hackmen  and  transfer  men 
generally  to  enter  upon  its  said  trains  and  In- 
to Its  said  depot  for  the  purpose  of  solicit- 
ing the  patronage  of  said  passengers:  Now, 
therefore,  the  parties  hereto  covenant  and 
agree  as  follows:  The  party  of  the  first  part, 
in  consideration  of  the  payments  and  cov- 
enants herein  stipulated  to  be  made,  kept, 
and  performed  by  the  party  of  the  second 
part,  does  hereby  grant  to  the  party  of  the 
second  part,  for  and  during  the  term  of  three 
years  from  and  after  the  date  thereof,  the 
exclusive  right  and  privilege  to  enter  upon 
the  trains  of  the  party  of  the  first  part  ap- 
proaching said  Seattle  and  into  the  said  de- 
pot and  train  shed  of  the  party  of  the  first 
part  at  said  Seattle,  and  to  solicit  and  con- 
tract with  passengers  for  said  Seattle  thereon 
and  therein  for  the  transfer  and  delivery 
of  their  baggage  and  for  their  passage  in 
omnibus  or  otherwise  to  various  parts  of  said 
city  of  Seattle,  and  to  the  depots  of  other 
railway  lines,  and  to  the  wharves  of  boat 
lines  therein,  and  for  the  hiring  of  hacks, 
cabs,  and  carriages  to  such  passengers  for 
such  transfer  and  passage,  and  also  to  keep 
and  use,  during  the  term  hereof,  a  stand  in 
the  depot  of  the  party  of  the  first  part  at 
said  Seattle,  to  be  set  apart  to  the  said  party 
of  the  second  part  for  the  purpose  of  trans- 
acting such  business.  The  party  of  the  sec- 
ond part  shall  and  will,  during  the  term 
aforesaid.  In  connection  with  said  business, 
upon  the  arrival  of  passenger  trains  of  the 
party  of  the  first  part  at  Its  depot,  keep  and 
maintain  an  agent  at  said  stand  in  said  de- 
pot to  attend  to  and  accommodate  passengers 
entering  said  Seattle  upon  the  trains  of  the 
party  of  the  first  part,  and  the  party  of  the 
second  part  shall  and  will,  during  said  term, 
cause  one  of  its  agents  to  meet  all  Import- 
ant passenger  trams  of  the  party  of  the  first 
part  approaching  said  Seattle,  before  they 
reach  the  said  depot,  and  to  furnish  to  the 
passengers  on  such  trains  an  opportunity  to 
Arrange  for  passage  In  said  omnibuses,  and 


for  the  hiring  of  carriages  and  the  transfer 
and  delivery  of  baggage  as  aforesaid  before 
arriving  at  said  depot  The  party  of  the 
first  part  shall  and  will  permit  such  agents 
so  meeting  such  trains  to  ride  thereon  with- 
out compensation  for  the  purpose  of  trans- 
acting such  business.  The  party  of  the  first 
part  shall  and  will  in  each  year  during  the 
continuance  of  this  contract  issue  not  to  ex- 
ceed four  annual  passes,  good  over  the  lines 
of  the  party  of  the  first  part  within  the  state 
of  Washington;  such  passes  to  be  Issued  In 
favor  of  such  officers  or  employes  of  the 
party  of  the  second  part  as  its  president  or 
general  manager  shall  direct.  The  party  of 
the  second  part  shall  and  will  cause  said 
agents  so  to  be  kept  and  maintained  at  said 
stand  in  said  depot  upon  the  arrival  of  trains 
of  the  party  of  the  first  part  and  said  agents 
so  to  be  caused  to  meet  Important  trains  ap- 
proaching said  city  of  Seattle  to  wear  a  cap 
similar  to  those  worn  by  railway  employes, 
lettered  in  such  manner  as  to  plainly  indi- 
cate to  passengers  and  employes  of  the  party 
of  the  first  part  the  nature  of  the  business 
of  such  agent  All  agents  and  employes  of 
the  party  of  the  second  part  engaged  -In  the 
performance  of  the  business  aforesaid  shall 
transact  such  business  In  and  about  said  depot 
and  upon  said  trains  in  a  quiet  and  polite 
manner,  and  they  shall  in  this  regard  be  sub- 
ject to  the  directions  of  the  conductors  upon 
such  trains  and  of  the  depot  master  in  charge 
of  said  depot;  and  the  party  of  the  second 
part  shall  and  will  dismiss  from  his  service 
in  or  upon  said  trains  and  in  or  about  said 
depot  any  agent  driver,  or  other  employe  up- 
on receiving  written  notice  from  the  party 
of  the  first  part  that  any  such  employe  or 
agent  is  objectionable  to  the  party  of  the  first 
part  The  party  of  the  second  part  shall, 
during  the  term  aforesaid,  have  and  cause  to 
be  present  at  said  depot  upon  the  arrival  of 
all  Important  passenger  trams  of  the  party  of 
the  first  part  one  or  more  omnibuses  to  take 
passengers  arriving  thereon  to  various  hotels 
in  said  city  of  Seattle  and  to  the  depot  of 
other  railways  therein,  and  shall  also  have 
and  cause  to  be  within  call  at  said  depot  on  the 
arrival  of  all  trains  a  sufficient  number  of 
hacks,  carriages,  or  cabs  to  accommodate  the 
passengers  coming  into  said  depot  upon  said 
trains  on  all  ordinary  occasions.  Such  hacks, 
carriages,  cabs,  and  omnibuses  shall  be  kept 
in  a  clean,  neat  and  serviceable  condition, 
and  provided  with  strong,  gentle,  and  ser- 
viceable horses,  and  the  drivers  in  charge 
thereof  shall  be  of  temperate  habits,  polite, 
honest,  and  reliable,  and  capable  of  perform- 
ing their  duties  in  an  efficient  manner.  None 
of  such  drivers  or  other  employes  In  charge 
of  such  omnibuses,  hacks,  carriages,  or  cabs 
shall  be  permitted  to  enter  into  or  upon  said 
trains,  depot  or  train  shed  of  the  party  of  the 
first  part  for  the  purpose  of  soliciting  the 
patronage  of  passengers ;  but  all  such  solicit- 
ing and  contracting  with  passengers  within 
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said  depot  and  upon  said  trains  shall  be  con- 
ducted by  said  agents  hereinbefore  mentioned. 
The  scale  of  charges  for  the  service  to  be  ren- 
dered to  passengers  hereunder  shall  in  all 
cases  be  reasonable  and  not  greater  than 
those  provided  for  by  the  ordinance  of  the  said 
city  of  Seattle,  and  proof  of  any  exorbitant 
or  unfair  charge  or  dealing  by  any  driver, 
employe,  or  agent  of  the  party  of  the  second 
part  to  or  with  any  of  said  passengers  shall 
be  deemed  sufficient  grounds  for  the  dismissal 
of  such  transfer  employe  from  the  service 
of  the  party  of  the  second  part  upon  demand 
of  the  party  of  the  first  part  The  party  of 
the  second  part  shall  and  will  Indemnify  and 
save  harmless  the  party  of  the  first  part  of 
and  from  any  and  all  damage,  costs,  expenses, 
or  liabilities  on  account  of  any  personal  in- 
Jury  to  any  of  such  employes  of  the  party  of 
the  second  part  while  in  or  upon  the  said 
trains  of  the  party  of  the  first  part  or  in  its 
said  depot  and  train  shed,  in  the  transaction 
of  the  business  of  the  party  of  the  second 
part  hereunder,  whenever  injury  shall  be  in 
any  manner  caused  by  derailment  of  said 
trains  or  Improper  operation  thereof,  by  de- 
fects in  said  depot  or  train  shed,  or  the  plat- 
forms or  approaches  thereto,  or  otherwise  by 
the  negligence  of  the  party  of  the  first  part. 
The  party  of  the  second  part  shall,  in  the  per- 
formance of  the  service  hereinbefore  provid- 
ed, be  deemed  to  be  a  common  carrier  of 
passengers  and  baggage,  and  the  party  of  the 
second  part  hereby  assumes  all  risk  of  and 
liability  for  personal  injuries  to  passengers, 
and  for  loss  or  damage  to  baggage  in  any 
manner  caused  by  the  negligence  of  the  party 
of  the  second  part,  its  employes  or  agents, 
otherwise,  In  and  about  the  transaction  of  the 
business  aforesaid;  and  the  party  of  the 
second  part  shall  and  will  indemnify  and  save 
harmless  the  party  of  the  first  part  of  and 
from  any  and  all  damages,  costs,  charges,  or 
liabilities  to  any  such  persons  on  account  of 
such  personal  Injuries  to  any  such  passengers, 
or  loss  of  or  injury  to  the  baggage  of  any 
such  passengers  while  being  transferred  or 
transported  by  the  party  of  the  second  part, 
as  hereinbefore  provided.  The  party  of  the 
second  part  shall  and  will  pay  to  the  party  of 
the  first  part,  for  the  privilege  hereby  grant- 
ed, the  sum  of  four  hundred  dollars  per  year, 
payable  in  advance,  in  monthly  Installments 
of  thirty-three  and  ™/ioo  dollars  on  the  15th 
day  of  each  and  every  month  during  said 
term.  In  case  the  party  of  the  second  part 
shall  make  default  In  any  of  the  payments, 
covenants,  or  conditions  hereinbefore  stipulat- 
ed to  be  kept  and  performed  by  the  party  of 
the  second  part,  and  such  default  shall  con- 
tinue for  the  period  of  twenty  days  after 
written  notice  thereof  from  the  party  of  the 
first  part,  then  the  party  of  the  first  part  may, 
at  its  option,  terminate,  cancel,  and  annul 
this  agreement  and  the  rights  and  privileges 
thereby  granted,  upon  ten  days'  notice  In 
writing  to  the  party  of  the  second  part  of 
its  intention  so  to  do.    In  witness  whereof 


the  parties  hereto  have  caused  this  agreement 
to  be  duly  executed  the  day  and  year  first 
hereinbefore  written." 

It  is  argued  by  the  appellant,  at  length,  that 
the  King  Street  Station  or  Union  Depot  is 
the  property  of  the  Great  Northern  Railway 
Company,  and  as  such  is  to  be  deemed  in 
every  legal  sense  private  property  of  the 
railway  company  as  between  Itself  and  those 
of  the  general  public  who  have  no  occasion  to 
use  the  depot  for  purposes  of  transportation, 
and  that  it  is  lawful  for  the  railway  or  depot 
company  to  make  a  contract  granting  special 
privileges  to  certain  persons  for  supplying 
passengers  with  hacks  or  conveyance  or  bag- 
gage transfer.  Many  cases  are  cited  to  sup- 
port that  position.  Among  the  cases  are  Ore- 
gon Short  Line  R.  Co.  v.  Davidson,  88  Utah, 
870,  94  Pac  10 ;  Union  Depot  &  Railway  Co. 
v.  Meeklng  (Colo.)  94  Pac.  16;  Heddlng  v. 
Gallagher,  72  N.  H.  377,  67  Atl.  225,  64  L.  R. 
A.  811 ;  God  bout  v.  St  Paul  Union  Depot  Co., 
79  Minn.  188,  81  N.  W.  835,  47  L  B.  A.  532; 
Donovan  v.  Pennsylvania  Company,  199  U.  8. 
279,  26  Sup.  Ct  91,  50  L.  Ed.  192.  There 
are  many  other  cases  which  sustain  the  posi- 
tion above  stated;  but  that  position  is  not 
the  controlling  question  in  this  case.  It  may 
be  conceded  that  the  depot  is  the  private 
property  of  the  railway  company,  and  that 
the  railway  company  may  grant  special  priv- 
ileges therein.  But  this  case,  in  our  opinion, 
depends  upon  the  validity  of  the  ordinance. 
If  the  ordinance  is  valid*  making  it  a  misde- 
meanor for  hack  solicitors  to  solicit  custom- 
ers for  hire  In  railroad  stations  when  such 
stations  are  being  used  by  passengers  leaving 
and  entering  the  same,  then  It  cannot  be  con- 
tended reasonably  that  a  private  owner  may 
by  a  contract  nullify  the  ordinance  by  per- 
mitting one  or  more  persons  to  violate  the 
ordinance.  City  of  Chlllicothe  v.  Brown,  38 
Mo.  App.  609. 

It  is  argued  by  appellant  that  the  ordinance 
is  invalid  because  it  is  unreasonable.  It  Is 
not  claimed  that  the  city  is  not  authorized 
to  pass  ordinances  regulating  all  occupations 
which  affect  the  good  order  or  public  peace. 
That  authority  Is  expressly  given.  Pierce's 
Code,  S  3732,  subds.  34,  36  (Ballinger'g  Ann. 
Codes  &  St.  i  3732).  But  it  is  argued  that 
the  ordinance  is  unreasonable  because  it  re- 
stricts the  right  of  private  contract  and  the 
use  of  private  property,  and  that  the  contract 
between  the  railway  company  and  the  trans- 
fer company  is  both  reasonable  and  necessary. 
If  there  were  no  ordinance  prohibiting  hack 
solicitors  from  soliciting  passengers,  then  the 
contract  limiting  the  number  in  the  railway 
station  might  become  necessary.  But  with 
an  ordinance  prohibiting  such  solicitation  it 
is  not  clear  how  that  part  of  the  contract  is 
necessary,  either  for  public  order  or  the  con- 
venience of  passengers,  especially  where  pas- 
sengers have  an  opportunity  on  the  trains 
and  at  an  office  in  the  building  to  make  their 
wants  known  and  have  them  cared  for  with- 
out solicitation  from  others.   The  fact  that 
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the  contract  la  reasonable  does  not  necessarily 
argue  that  the  ordinance  Is  unreasonable. 
"An  ordinance,  to  be  void  for  unreasonable- 
ness, must  be  plainly  and  clearly  unreason- 
able. There  must  be  evidence  of  weight  that 
It  took  Inception  either  In  a  mistake,  or  In  a 
spirit  of  fraud  or  wantonness  on  the  part  of 
the  enacting  body."  Horr  &  Bemls,  Mun. 
Police  Ordinances,  f  127;  Walla  Walla  v. 
Ferdon,  21  Wash.  808,  57  Pac.  796. 

The  object  of  the  ordinance  in  question  was, 
no  doubt,  to  protect  the  traveling  public  from 
annoyance  by  hack  drivers,  hotel  runners,  ex- 
pressmen, and  others  while  going  to  and  from 
boats  and  trains.  It  operates  as  a  benefit  to 
these  common  carriers  in  the  performance  of 
their  duties.  In  this  connection  the  language 
used  by  Justice  Harlan  In  Donovan  v.  Penn- 
sylvania Company,  199  U.  8.  296,  26  Sup.  Gt 
95  (50  L.  Ed.  192),  Is  appropriate,  as  follows: 
"Applying  these  principles  to  the  case  before 
us,  it  would  seem  to  be  clear  that  the  Penn- 
sylvania Company  had  the  right— if  It  was 
not  its  legal  duty — to  erect  and  maintain  a 
passenger  station  and  depot  buildings  in  Chi- 
cago for  the  accommodation  of  passengers  and 
shippers,  as  well  as  for  Its  own  benefit,  and 
that  it  was  its  duty  to  manage  that  station 
so  as  to  subserve,  primarily,  the  convenience, 
comfort,  and  safety  of  passengers  and  the 
wants  of  shippers.  It  was,  therefore,  its  duty 
to  see  to  It  that  passengers  were  not  annoyed, 
disturbed,  or  obstructed  In  the  use  either  of 
its  station  house  or  of  the  grounds  over  which 
such  passengers,  whether  arriving  or  depart- 
ing, would  pass.  It  was  to  that  end— primari- 
ly, as  we  may  assume  from  the  record — that 
the  Pennsylvania  Company  made  an  arrange- 
ment with  a  single  company  to  supply  all  ve- 
hicles necessary  for  passengers.  We  cannot 
say  that  that  arrangement  was  either  un- 
necessary, unreasonable,  or  arbitrary.  On  the 
contrary,  it  Is  easy  to  see  how,  in  a  great 
city  and  in  a  constantly  crowded  railway  sta- 
tion, such  an  arrangement  might  promote  the 
comfort  and  convenience  of  passengers  arriv- 
ing and  departing,  as  well  as  the  efficient  con- 
duct of  the  company's  business." 

These  are,  no  doubt,  some  of  the  reasons 
which  prompted  the  enactment  of  the  ordi- 
nance in  question.  The  ordinance  does  not 
affect  the  right  of  the  railway  or  depot  com- 
pany to  employ  men  for  itself,  or  to  contract 
so  as  to  permit  one  company  or  person,  or 
any  number  of  persons,  to  care  for  the  com- 
fort or  desires  of  passengers.  The  ordinance 
simply  prohibits  solicitors  from  soliciting  busi- 
ness from  passengers  at  certain  times  in  rail- 
way stations,  and  nothing  more.  We  can  see 
nothing  unreasonable  In  this.  On  the  other 
hand,  the  regulation  seems  to  us  most  reason- 
able, and  cases  may  readily  be  imagined 
where  such  regulation  might  be  necessary  to 
protect  passengers  from  annoyance  and  con- 
fusion even  where  the  privilege  of  such  solici- 
tation was  confined  by  contract  to  one  com- 
pany, like  the  one  in  this  case.  If  the  case 
of  Napman  v.  People,  19  Mich.  356,  cited  and 


relied  upon  by  the  appellant,  holds  that  a 
city,  authorized  to  regulate  all  occupations 
which  affect  good  order,  may  not  regulate 
the  occupation  of  hack  drivers  within  rail- 
way stations,  then  we  do  not  desire  to  follow 
that  case.  We  prefer  to  follow  the  case  of 
City  of  Chllllcothe  v.  Brown,  88  Mo.  App.  609, 
which  holds  the  opposite  view. 

The  ordinance  regulating  hack  solicitors, 
etc.,  in  depots  was  passed  after  the  contract 
above  set  out  was  entered  into.  Appellant 
argues  that  the  ordinance,  therefore,  impairs 
the  obligation  of  the  contract,  and  is  void  for 
that  reason.  This  does  not  follow,  because 
"the  ordinance  Is  a  valid  exercise  of  the  pow- 
er with  which  the  municipal  authorities  were 
clothed,  a  power  intended  for  the  protection 
of  the  public  and  the  promotion  of  good  order, 
and  its  exercise  deemed  necessary  for  the 
public  benefit.  If  thereby  pre-existing  private 
rights  are  restrained  or  limited,  the  restraint 
or  limitation  is  damnum  absque  injuria."  All 
contracts  are  subject  to  this  power,  the  exer- 
cise of  which  is  neither  abridged  nor  delayed 
by  reason  of  existing  contracts.  Lindsay  v. 
Anniston,  104  Ala.  257,  16  South.  545,  27  L.  R. 
A.  486,  58  Am.  St  Rep.  44. 

For  these  reasons,  we  think  the  ordinance 
is  reasonable,  Is  a  valid  exercise  of  police 
power,  and  that  the  railway  company  or  the 
depot  company  may  not  enter  into  a  contract 
which  nullifies  the  provisions  of  the  ordi- 
nance. 

The  Judgment  appealed  from  must  therefore 
be  affirmed. 

HADLET,  C.  J.,  and  FULLERTON,  RUD- 
KIN,  and  CROW,  JJ.,  concur. 


SOHILLREFF  v.  SCHILLREFF  et  al. 

(Supreme  Court  of  Washington.  Sept.  28, 1908) 

Husband  awo  Wife— Community  Pbopkbtt— 
Estoppel. 

A  husband  contracted  for  the  purchase  of 
land  and  subsequently  assigned  the  contract. 
The  wife  sanctioned  the  assignment,  but  did 
not  join  in  it,  and  expressed  herself  as  gratified 
at  the  sale.  The  money  paid  by  the  purchaser 
of  the  contract  went  to  the  husband.  The  wife 
stood  by  for  several  years,  while  the  purchaser 
and  bis  wife  improved  the  land  and  paid  for 
the  same  to  the  vendor.  In  divorce  proceedings 
by  her  she  made  no  mention  of  the  land.  Held, 
that  she  was  estopped  from  asserting  any  claim 
to  the  premises  as  community  property. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  26,  Husband  and  Wife,  §  933.] 

Appeal  from  Superior  Court,  Adams  Coun- 
ty; W.  T.  Warren,  Judge. 

Action  by  Katherine  Schlllreff  against  Con- 
rath  Schillreff  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Gallagher  &  Thayer,  for  appellant.  O.  R. 
Holcomb  and  Lovell  &  Davis,  for  respond- 
ents. 

ROOT,  J.  This  is  an  action  by  appellant 
to  establish  her  ownership  to  an  undivided 
half  Interest  in  a  certain  section  of  land  In 
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Adams  county,  and  to  recover  possession 
thereof.  The  case  was  tried  by  the  court 
without  a  jury,  and  resulted  in  findings  and 
conclusions  and  a  decree  favorable  to  defend- 
ants. ■  From  this  decree  the  plaintiff  ap- 
peals. 

On  the  15th  of  January,  1897,  and  for  many 
years  theretofore,  plaintiff  and  respondent 
Schillreff  were  husband  and  wife,  aiid  on  that 
day  respondent  Schillreff  entered  Into  a  con- 
tract with  the  Northern  Pacific  Railway  Com- 
pany for  the  purchase  of  the  land  In  question 
and  made  the  first  payment  thereon.  Schill- 
reff and  wife  took  possession  of  the  property 
and  made  some  improvements.  On  October 
28,  1897,  respondent  Schillreff  made  an  assign- 
ment of  this  contract  to  respondent  Jacob 
Hardung,  who  then  took  possession  of  the 
land,  and  has  ever  since  been  in  possession, 
thereof,  denying  that  appellant  had  any  right 
thereto.  Tn  the  January  following  respond- 
ent Schillreff  deserted  appellant,  and  the  lat- 
ter subsequently  obtained  a  divorce  from 
said  respondent.  In  her  complaint  In  the  di- 
vorce action  she  set  forth  a  description  of 
property  as  owned  by  herself  and  husband, 
which  description  did  not  cover  the  property 
here  in  question,  and  no  allusion  was  made 
in  said  proceeding  to  such  property,  and  no 
claim  to  the  same  interposed,  and  no  decision 
made  in  any  way  referring  to  the  same.  Re- 
spondent Hardung,  after  the  assignment  of 
the  contract,  completed  the  payments  pro- 
vided for  therein,  and  after  full  payment  bad 
been  made  received  the  deed  for  the  land 
from  the  railway  company.  He  and  his  wife 
built  a  house  and  barn  on  said  premises,  and 
otherwise  improved  and  made  the  same  valu- 
able. Their  possession  and  improvement  of 
the  property  were  at  all  times  well  known  to 
appellant.  It  Is  urged  by  the  latter,  how- 
ever, that  the  land  was  community  property, 
and  that  her  husband  had  no  right  to  make 
the  assignment  of  the  contract  therefor  to 
respondent  Hardung,  and  that  she  now  has 
a  right  to  recover  an  undivided  one-half  in- 
terest therein.  Respondents  urge  that  she 
is  estopped  from  putting  forth  any  claim  to 
the  land  at  this  time.  The  trial  court  reach- 
ed the  conclusion  that  she  was  so  estopped, 
and  that  the  respondents  Hardung  and  wife 
were  entitled  to  a  decree  quieting  their  ti- 
tle In  and  to  the  land. 

We  think  this  conclusion  was  correct.  Al- 
though conflicting,  we  think  the  evidence 
shows  satisfactorily  that  the  appellant  knew 
of  the  assignment  of  the  contract  at  the 
time  that  it  was  made,  and  sanctioned  the 
same;  that  she  and  her  husband  were  short 
of  money  at  that  time,  and  could  probably 
not  have  made  the  payments  that  were  soon 
to  become  due  thereupon;  that  shortly  after 
the  assignment  she  expressed  herself  as  high- 
ly gratified  at  being  able  to  sell  the  contract 
and  get  some  money  therefor,  inasmuch  as 
they  otherwise  would  have  been  unable  to 
meet  the  payments,  and  would  have  lost  the 
entire  property,  with  what  they  had  paid 


thereon.  The  money  paid  by  Hardung  went 
to  appellant's  husband,  and  presumably  to 
and  for  the  benefit  of  the  community,  com- 
posed of  himself  and  appellant  The  fact 
that  In  the  divorce  proceeding  she  made  no 
mention  of  this  property  tends  to  show  that 
she  then  made  no  claim  to  the  same  and 
had  no  Idea  that  she  had  any  interest  there- 
in. In  the  light  of  these  circumstances,  and 
of  the  fact  that  she  stood  by  so  many  years 
while  respondent  Hardung  and  wife  were 
occupying  and  improving  this  land,  and  pay- 
ing for  the  same  to  the  railway  company, 
and  in  every  way  treating  It  as  their  own, 
we  think  she  Is  and  should  be  estopped  at 
this  time  from  asserting  any  claim  to  the 
premises. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

HAD  LEY,  C.  J.,  and  CROW  and  MOUNT, 
JJ.,  concur.  FULLERTON  and  RUDKIN, 
JJ.,  not  sitting. 


MURRAY  et  or.  v.  SEATTLE  ELECTRIC 
CO.  et  al. 

(Supreme  Court  of  Washington.  Sept  29,  1908.) 

1.  Carriers— Alighting  Passengers  —  Car- 
rier's Dutt. 

A  carrier  must  provide  a  safe  place  for  its 
passengers  to  alight 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  f  1231.] 

2.  Same. 

Though  a  street  car  passenger  knew  the 
unsafe  condition  of  the  street  Tn  which  she 
was  injured  while  alighting  from  a  car  at  night, 
she  had  the  right  to  expect  that  the  company 
having  the  same  knowledge,  would  perform  its 
dnty  in  so  stopping  the  car  as  to  provide  her 
with  a  safe  place  for  alighting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  f  1894.] 

8.  Sake — Negligence— Contributory  Negli- 
gence—Questions  FOB  JURY. 

In  an  action  against  a  street  car  company 
for  injury  to  a  passenger,  who  stepped  into  an 
excavation  while  alighting,  whether  the  company 
was  negligent  and  whether  the  passenger  was 
guilty  of  contributory  negligence,  held,  under  the 
evidence,  for  the  jury. 

4.  Appeal  and  Error— Review— Findings — 
Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  3935-3937.] 

5.  Damages— Personal   Injuries—  Recovery 
Not  Excessive. 

A  personal  injury  verdict  for  $2,000  was 
not  so  excessive  as  to  justify  interference,  where 
plaintiff  incurred  $150  medical  expenses,  sus- 
tained bruises  on  her  right  arm  from  the  elbow 
to  the  shoulder,  and  also  her  right  side,  and 
had  a  severe  pain  in  her  head  for  almost  a  year. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  IS  357-371.] 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Personal  injury  action  by  James  C  Murray 
and  wife  against  the  Seattle  Electric  Com- 
pany and  others.  From  a  judgment  for  plain- 
tiff, defendant  company  appeals.  Affirmed. 
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Plaintiff's  injuries  include*  braises  on  her 
right  arm  from  the  elbow  to  the  shoulder, 
and  on  her  right  side.  For  about  a  year  aft- 
er the  accident  she  suffered  severe  pains  in 
the  head.  Bills  amounting  to  $150  were  in- 
curred for  medical  services. 

James  B.  Howe  and  A.  J.  Halknor,  for  ap- 
pellant McClure  &  McClure,  for  respond- 
ents. 

CROW,  J.  Action  by  John  C.  Murray  and 
Frances  L.  Murray,  husband  and  wife, 
against  the  Seattle  Electric  Company,  a  cor- 
poration, the  city  of  Seattle,  George  W.  Walk- 
er, and  Jane  Doe  Walker,  his  wife,  for  dam- 
ages for  personal  Injuries  sustained  by  the 
plaintiff  Frances  L.  Murray.  Before  trial 
the  plaintiffs  voluntarily  dismissed  the  ac- 
tion as  to  the  defendant  the  city  of  Seattle. 
On  a  Jury  trial  a  verdict  for  $2,000  was  re- 
turned in  favor  of  the  plaintiffs  against  the 
-defendant  the  Seattle  Electric  Company,  and 
a  verdict  in  favor  of  the  defendants  Walker 
and  wife  was  returned  against  the  plaintiffs. 
From  a  Judgment  In  favor  of  the  plaintiffs, 
and  against  the  Seattle  Electric  Company, 
entered  upon  the  verdict,  the  Seattle  Electric 
Company  has  appealed. 

Appellant's  first  contention  Is  that  the  trial 
court  erred  in  entering  Judgment  against  It 
for  $2,000,  or  for  any  part  thereof,  for  the 
reason  that  the  evidence  falls  to  show  that 
it  has  been  guilty  of  negligence.  From  the 
evidence  It  appears  that,  about  10  o'clock  on 
the  evening  of  October  81,  1906,  the  respond- 
ent Frances  L.  Murray  and  her  mother  took 
passage  on  one  of  the  appellant's  street  cars, 
to  return  to  their  home ;  that  the  car,  which 
was  open  at  both  ends,  was  provided  with 
outBlde  seats ;  that  it  was  also  provided  with 
inside  seats  in  its  middle  or  inclosed  portion, 
where  Mrs.  Murray  and  her  mother  rode; 
that  Mrs.  Murray  endeavored  to  alight  at 
the  intersection  of  Tenth  Avenue  North  and 
East  Prospect  street,  where  the  conductor, 
upon  her  request,  signaled  the  motorman  to 
stop;  that  she  left  the  Inner  portion  of  the 
car,  stepped  to  the  rear,  attempted  to  leave 
the  car  on  the  west  side,  but  dropped  into 
an  open  hole  about  6  feet  in  diameter  and 
7  or  8  feet  deep,  thereby  sustaining  the  in- 
juries of  which  she  now  complains.  The  evi- 
dence further  shows  that  the  city  of  Seattle 
had  entered  Into  a  contract  with  the  defend- 
ant George  W.  Walker  for  the  construction 
of  a  sewer  system  along  Tenth  Avenue  North ; 
that  in  the  progress  of  this  work  Walker  had 
caused  the  hole  to  be  excavated ;  that  when 
his  employes  ceased  work  on  the  evening  of 
October  81st  they  covered  the  hole  with 
planks,  and  lit  and  placed  a  red  lantern  al- 
most immediately  over  it,  as  a  signal  of  dan- 
ger; that  there  were  other  excavations  in 
the  immediate  locality  pertaining  to  the  sew- 
er construction ;  and  that  on  the  east  side  of 
the  car  line  the  appellant  itself  had  made  an 
excavation  in  grading  for  an  additional 
track.  There  Is  no  question  but  that  appel- 


lant's servants  stopped  the  car  with  its  steps 
directly  over  the  hole,  so  that  In  the  dark- 
ness a  passenger  in  the  act  of  alighting  would 
be  In  Imminent  danger  of  stepping  into  the 
hole,  Just  as  Mrs.  Murray  did. 

The  appellant  contends  that  It  was  not 
guilty  of  negligence,  for  the  reason  that  the 
motorman  had  carefully  noticed  the  location 
of  the  red  light  immediately  over  the  man- 
hole; that  he  had  on  previous  trips  stopped 
the  car  some  distance  to  the  south  thereof,  at 
a  point  where  ties  or  planks  had  been  laid 
across  Tenth  avenue  for  the  use  of  teams 
and  pedestrians,  and  where  it  was  perfectly 
safe  for  passengers  to  alight;  that  after  his 
last  preceding  trip  the  light  had  been  moved 
further  north  to  a  different  location,  and 
the  planks  had  been  taken  from  over  the 
hole  without  his  knowledge ;  that  he  stopped 
his  car  with  reference  to  the  light  as  moved ; 
that  he  exercised  due  care  hi  so  doing ;  and 
that  the  accident  happened  without  negli- 
gence on  the  part  of  appellant  or  any  of  its 
employes.  Under  the  evidence,  which  was 
conflicting,  we  are  unable  to  hold  as  a  matter 
of  law  that  the  appellant  was  not  chargeable 
with  negligence.  The  motorman  testified 
that,  situated  as  he  was,  he  could  not  see  the 
hole  at  the  time  of  the  accident,  and  that  in 
stopping  his  car  he  was  guided  entirely  by 
the  red  lantern.  Passengers  riding  on  the 
outer  portions  of  the  car  did  see  the  hole, 
and  one  of  them  attempted  to  warn  the  re- 
spondent of  Its  presence  and  of  her  danger ; 
but  the  warning  came  too  late.  The  respond- 
ent testified  that,  on  coming  from  the  Inner 
portion  of  the  lighted  car,  she  could  not,  or 
did  not,  see  the  hole  before  stepping  Into  it 
It  is  the  duty  of  a  carrier  to  provide  a  safe 
place  for  Its  passengers  to  disembark.  The 
locality  In  which  the  respondent  wished  to 
leave  the  car  was,  by  reason  of  the  Improve- 
ments In' progress,  an  exceedingly  dangerous 
one,  and  particularly  so  during  the  night  sea- 
son. While  It  Is  true  that  the  respondent, 
who  resided  In  the  immediate  neighborhood, 
had  some  knowledge  of  the  unsafe  condition 
of  the  street,  she  nevertheless  had  a  right  to 
expect  that  the  appellant,  having  the  same 
knowledge,  would  perform  Its  duty  in  so  stop- 
ping the  car  as  to  provide  her  with  a  safe 
place  for  alighting.  This  It  did  not  do,  and 
under  all  the  evidence  it  was  for  the  Jury  to 
determine  whether  the  appellant  was  guilty 
of  negligence  in  falling  to  perform  such  duty, 
and  also  to  determine  whether  the  respond- 
ent was  guilty  of  contributory  negligence,  as 
pleaded  and  claimed  by  appellant  By  Its 
verdict  the  Jury  determined  both  of  these  is- 
sues in  favor  of  the  respondent  and,  under 
the  conflicting  evidence,  we  are  without  au- 
thority to  reverse  their  decision. 

The  appellant  further  contends  that  ex- 
cessive damages  have  been  awarded.  We 
have  carefully  examined  all  the  evidence  bear- 
ing upon  this  proposition,  and,  without  dis- 
cussing the  same  in  detail,  will  say  that  al- 
though the  damages  awarded  appear  to  be 
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ample  compensation  to  the  respondent  for  her 
Injuries,  we  do  not  find  them  so  excessive  as 
to  justify  us  in  disturbing  the  judgment — es- 
pecially so  In  view  of  the  fact  that  the  same 
question  was  raised  in  the  lower  court,  and 
that  the  trial  judge,  who  saw  tbe  witnesses 
and  heard  them  testify,  declined  to  make  any 
reduction. 
The  judgment  is  affirmed. 

RUpKIN,  MOUNT,  and  ROOT,  JJ.,  concur. 
HADLEJY,  a  J.,  and  PULLERTON,  J.,  not 
sitting. 


PEI/TON  v.  SMITH. 

(Supreme  Court  of  Washington.  Sept  29, 1908.) 

L  Work  and  Labob  —  Services  Between 
Persons  in  Family  Relation— Recovery. 
Where  services  are  rendered  by  a  member 
of  the  family  of  the  one  receiving  the  benefit 
thereof,  though  there  is  no  actual  blood  re- 
lationship between  the  parties,  the  law  does  not 
imply  a  contract  to  pay  for  the  services  from 
the  mere  fact  that  they  have  been  rendered  and 
received,  but  to  recover  an  express  contract  is 
not  necessary,  but  one  may  be  implied  from 
words  and  acts  and  conduct  of  the  parties,  from 
which  the  inference  may  follow  that  there  was  an 
understanding  that  the  services  were  not  to  be 
gratuitous. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Work  and  Labor,  §  11%.] 

2.  Same— Evidence— Sutftciency. 

In  an  action  for  services  rendered  by  a 
member  of  the  family  of  tbe  person  receiving  the 
benefit  thereof,  evidence  held  to  justify  a  find- 
ing that  there  was  an  understanding  between  the 
parties  that  the  plaintiff  should  receive  com- 
pensation therefor. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Work  and  Labor,  8  55.] 

8.  Executors  and  Administrators— Claims 
Against  Estate— Services— Agreement  to 
Compensate  by  Will. 

Where  services  are  performed  by  one  person 
for  another  under  a  contract  that  compensation 
therefor  is  to  be  made  in  the  will  of  the  latter, 
or  by  some  instrument  to  become  absolute  on 
his  death,  and  he  dies  without  making  such  pro- 
vision, an  action  lies  against  his  estate  for  tbe 
reasonable  value  of  the  services. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  f  737.] 

4.  Same. 

Where  services  rendered  were  not  gratui- 
tous, bat  under  an  understanding  that  compen- 
sation should  be  made  by  will,  which  was  not 
done,  there  may  be  a  recovery  on  a  quantum 
meruit  and  it  is  not  necessary  to  base  an  action 
on  the  breach  of  the  agreement 

Pi.  Note.— For  cases  in  point  see  Cent.  Dig. 
22,  Executors  and  Administrators,  §  737.] 

5.  Interest— Time    from   Which  Interest 

Runs. 

One  recovering  on  a  quantum  meruit  for 
personal  services  performed  under  an  unfulfilled 
agreement  that  compensation  should  be  made  by 
will  can  only  recover  interest  from  the  presen- 
tation of  the  claim  to  the  administrator,  since 
the  claim  did  not  mature  until  the  death  of  the 
person  to  whom  the  services  were  rendered,  when 
the  claimant  had  an  election  either  to  sue  on 
a  quantum  meruit  or  for  damages  for  breach 
of  the  agreement 

6.  Appeal  and  Error— Errors  in  Mathemat- 
ical Computation— Effect. 

Where  the  jury  returned  a  verdict  for  a 
specified  sum  and  interest  from  the  date  fixed 


by  the  court  in  its  instructions,  the  error  of  the 
court  in  fixing  the  date  from  which  interest 
should  be  computed  did  not  require  &  retrial  of 
the  action ;  but  the  cause  would  be  remanded, 
with  instructions  to  compute  interest  from  the 
proper  date. 

Appeal  from  Superior  Court,  Asotin  Coun- 
ty; C  F.  Miller,  Judge. 

Action  by  Grace  Deatherage  Pelton  against 
Susie  M.  Smith,  administratrix  of  A.  J. 
Smltb,  deceased.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded, with  Instructions. 

Daniel  Needham  and  Sturdevant  ft  Bailey, 
for  appellant  Geo.  W.  TannahilL  for  re- 
spondent 

FULLERTON,  J.  The  appellant  Is  the  ad- 
ministratrix of  the  estate  of  Dr.  A.  J.  Smith, 
deceased.  The  respondent  presented  a  claim 
against  the  estate  for  $3,000  and  Interest 
averring  that  sum  to  be  due  for  services  per- 
formed for  Dr.  Smith  In  his  lifetime,  at  his 
special  Instance  and  request  as  nurse,  book- 
keeper, and  housekeeper,  between  the  dates 
of  February  25,  1898,  and  February  25,  1908. 
The  claim  was  rejected  by  the  administratrix, 
and  this  suit  was  instituted  to  establish  the 
same  as  a  proved  claim  against  bis  estate. 
In  her  answer  the  administratrix  denied  the 
performance  of  the  services  alleged,  and  for 
a  first  affirmative  defense  averred  that  the 
respondent,  at  the  time  the  alleged  services 
were  performed,  was  a  member  of  the  fam- 
ily of  Dr.  Smith,  who  stood  In  loco  parentis 
to  her,  and  that  any  services  she  may  have 
rendered  him  were  rendered  in  that  relation, 
without  any  agreement  on  his  part  to  pay 
for  them,  and  without  expectation  on  the 
part  of  either  of  them  that  such  services 
should  be  paid  for.  For  a  second  defense 
she  pleaded  an  accord  and  satisfaction  be- 
tween Dr.  Smith  and  respondent  entered  in- 
to after  the  performance  of  the  services  ceas- 
ed, in  which  the  respondent  accepted  certain 
personal  property  and  certain  money  in  lieu 
of  any  claim  she  might  have  against  Dr. 
Smith.  Tbe  action  was  tried  out  on  these 
issues  to  a  jury,  and  resulted  in  a  verdict  and 
judgment  against  tbe  appellant,  establishing 
the  claim  as  a  proved  claim  against  Dr. 
Smith's  estate. 

The  evidence  tended  to  show  that  the  re- 
spondent first  entered  Dr.  Smith's  family  in 
1893  when  she  was  13  years  old;  that  she 
performed  such  services  around  the  house- 
hold as  a  daughter  of  a  family  in  ordinary 
circumstances  usually  performs,  and  attended 
school  during  the  school  year,  finally  gradu- 
ating from  the  local  high  school  in  the  year 
1898.  Shortly  after  this  she  left  the  doctor's 
home  and  returned  to  that  of  her  father.  Dr. 
Smith  conducted  a  hospital  in  connection  with 
bis  medical  practice,  and  the  respondent  had 
shown  proficiency  as  a  hospital  nurse.  He 
was  desirous  of  having  her  continue  to  re- 
side with  bim,  and  to  that  end  approached 
her  father  and  made  a  proposition  to  him 
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concerning  his  daughter's  future  as  an  In- 
ducement to  have  her  return.  The  respond- 
ent had  then  reached  the  age  of  majority, 
and  the  father,  without  indicating  an  accept- 
ance of  the  terms  offered,  referred  the  doc- 
tor to  the  respondent  Shortly  thereafter  he 
approached  the  respondent,  with  the  result 
that  she  again  entered  into  his  service,  and 
continued  therein  as  his  housekeeper,  book- 
keeper, and  nurse,  until  some  time  in  1903, 
when  she  married  with  the  doctor's  consent 
and  left  his  home  for  a  borne  of  her  own. 
Dr.  Smith  died  a  few  months  thereafter.  The 
claim  presented  against  his  estate  was  for 
services  rendered  during  the  time  she  resided 
In  his  household  after  re-entering  it  in  1898. 

That  the  services  were  faithfully  perform- 
ed and  of  the  value  claimed  for  them  the 
record  abundantly  shows.  Indeed,  at  times 
the  respondent's  duties  were  most  arduous, 
leaving  no  respite  other  than  a  few  hours 
for  sleep  out  of  the  24,  and  consisting  of  the 
most  servile  drudgery.  So  fully  was  this 
part  of  the  case  proven  that  but  little  effort 
was  made  to  combat  it;  the  defense  directing 
its  effort  to  show  that  the  services  were  ren- 
dered while  the  doctor  and  the  respondent 
sustained  the  relation  of  parent  and  child, 
without  promise  of  remuneration  on  the  one 
side  or  expectation  of  receiving  it  on  the  oth- 
er, and  to  the  second  defense,  namely,  that 
such  pecuniary  differences  as  did  exist  be- 
tween them  were  mutually  settled  during  the 
doctor's  lifetime. 

The  evidence  as  to  the  agreement  between 
the  doctor  and  the  respondent,  made  at  the 
time  she  entered  his  household  the  second 
time,  is  from  necessity  indirect  and  circum- 
stantial. It  seems  not  to  have  been  over- 
heard by  any  third  person,  and  the  respond- 
ent could  not  testify  concerning  it,  because 
of  the  statute.  Its  nature,  however,  Is  clear- 
ly Indicated  by  the  Indirect  and  circumstan- 
tial evidence.  The  father  testifies  that  at  the 
time  the  doctor  spoke  to  him,  seeking  to 
induce  the  daughter  to  return,  he  proposed 
to  complete  her  education  along  particular 
lines,  to  make  her  the  beneficiary  of  a  cer- 
tain life  Insurance  policy  he  held  and  a  gen- 
eral heir  of  his  estate,  and  also  to  board  and 
clothe  her  according  to  her  station  in  life. 
It  was  shown  that  after  the  respondent's  re- 
turn to  his  household  he  did  send  her  away 
to  school  for  a  year  while  she  perfected  her- 
self In  stenography  and  bookkeeping,  that  he 
supplied  her  with  her  board  and  clothing,  and 
did  have  her  named  for  a  time  as  the  bene- 
ficiary In  a  life  insurance  policy  which  he 
held  In  a  beneficiary  society.  Whether  he 
ever  executed  a  will  in  her  favor  is  not 
shown,  but  after  his  death  It  was  found  that 
his  property  was  devised  to  his  second  wife, 
whom  be  had  married  not  many  months  pre- 
ceding his  death,  and  that  he  had  also  made 
the  wife  the  beneficiary  of  the  insurance  pol- 
icy mentioned,  thus  cutting  off  the  respond- 
ent entirely  from  participation  in  his  estate. 

The  appellant  contends  that  for  services 


rendered  by  a  child  to  the  parent,  or  by  one 
to  another  who  stands  In  the  place  of  a 
parent,  no  recovery  can  be  had,  unless  the 
services  were  rendered  on  an  express  con- 
tract between  them  to  the  effect  that  the  one 
performing  the  services  should  be  compensat- 
ed for  them,  and  that  in  this  case,  the  evi- 
dence shows  that  the  respondent  was  re- 
ceived into  the  family  of  Dr.  Smith  as  his 
child,  and  there  Is  no  sufficient  proof  of  a 
contract  on  his  part  to  pay  for  the  services 
she  rendered  while  occupying  that  relation. 
In  Morrlssey  v.  Faucet*,  28  Wash.  52,  68  Pac 
352,  we  stated  the  rule  governing  in  cases  of 
this  kind  in  the  following  language:  "It  is 
a  rule  universally  recognized  that,  when  the 
services  are  rendered  by  one  who  is  a  mem- 
ber of  the  family  of  the  employer,  the  law 
will  not  Imply  a  contract  to  pay  for  the  serv- 
ices from  the  mere  fact  that  they  have  been 
rendered  upon  the  one  hand  and  benefits 
thereof  received  upon  the  other,  as  In  the 
case  of  strangers.  This  is  also  held  to  be 
the  rule  when  there  Is  no  actual  blood  rela- 
tionship existing  between  the  parties,  provid- 
ed they  sustain  to  each  other  the  ordinary 
relations  of  members  of  the  same  family.  It 
has  been  held,  however,  that  when  the  fam- 
ily relationship  exists  it  Is  not  necessary  to 
prove  the  terms  of  a  direct  and  positive  con- 
tract, but  that  proof  may  be  made  of  words, 
acts,  and  conduct  of  the  parties,  and  circum- 
stances from  which  the  Inference  may  follow 
that  there  was  an  understanding  that  the 
services  were  not  to  be  rendered  gratuitous- 
ly; that  when  such  Is  the  case  there  is  a 
contract  upon  which  the  value  of  the  services 
can  be  recovered,  and  it  is  for  the  jury  to 
say,  from  all  the  conduct  of  the  parties  and 
from  the  circumstances  In  evidence,  whether 
there  was  in  fact  such  an  understanding  or 
agreement"  See,  also,  Hodge  v.  Hodge 
(Wash.)  91  Pac.  764,  11  L.  It.  A.  (N.  S.) 
873;  McBrlde  v.  McGinley,  31  Wash.  578,  72 
Pac.  105. 

Tested  by  this  rule,  and  conceding  that  the 
burden  was  upon  the  respondent  to  establish 
the  contract  by  a  preponderance  of  the  evi- 
dence, we  think  she  made  a  case  on  which 
she  was  entitled  to  the  judgment  of  the  jury. 
Clearly  there  was  evidence  from  which  the 
jury  could  find  that  there  was  an  understand- 
ing or  agreement  between  Dr.  Smith  and  the 
respondent  that  she  should  receive  compensa- 
tion for  her  services  rendered  after  she  re- 
turned to  the  doctor's  household  In  1896.  The 
evidence  leads,  It  is  true,  to  the  conclusion 
that  the  compensation  was  to  be  made  in  the 
will  of  the  doctor,  and  from  certain  of  his 
life  Insurance;  but  this  does  not  bar  the  re- 
spondent from  enforcing  her  claim.  The  rule 
is  that  where  personal  services  are  perform- 
ed by  one  person  for  another  under  a  con- 
tract or  mutual  understanding  that  compen- 
sation therefor  is  to  be  made  in  the  will  of 
the  party  receiving  the  benefit  or  by  some 
Instrument  to  become  absolute  upon  his  death, 
and  the  party  dies  without  making  such  pro- 
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vision,  an  action  will  lie  against  his  estate  to 
recover  the  reasonable  value  of  the  services. 
Snowden  v.  demons,  5  Colo.  App.  251,  38 
Pac.  475;  Miller  v.  Lash,  86  N.  0.  51,  80 
Am.  Rep.  678;  Riddle  v.  Backus,  38  Iowa,  81; 
McGarvy  v.  Roods,  Adm'r,  78  Iowa,  363,  35 
N.  W.  488;  Stewart,  Adm'r,  v.  SmaU  et  al., 
11  Ind.  App.  100,  38  N.  B.  826;  Bell  v.  Hew- 
itt's Ex'rs,  24  Ind.  280;  Snyder  v.  Castor's 
the  Jury  found  In  the  respondent's  favor  on 
Adm'r,  4  Yeates  (Pa.)  353.  So  here,  since 
the  question  whether  or  not  the  services 
were  gratuitous,  she  was  entitled  to  recover 
on  a  quantum  meruit.  She  need  not  predi- 
cate her  action  on  a  breach  of  the  agreement 
The  question  whether  there  had  been  an 
accord  and  satisfaction  of  the  respondent's 
claim  between  the  respondent  and  Dr.  Smith 
was  properly  left  to  the  determination  of  the 
Jury,  and  the  verdict  thereon  is  conclusive  In 
this  court. 

The  court  allowed  a  recovery  of  Interest 
from  the  time  the  appellant  ceased  working 
for  Dr.  Smith.  This  was  error.  The  re- 
spondent's claim  did  not  mature  until  Smith's 
death.  At  that  time  she  had  her  election 
either  to  sue  his  estate  on  a  quantum  meruit 
or  In  damages  for  a  breach  of  the  agreement, 
and  her  right  to  Interest  would  not  accrue  un- 
til she  made  her  election.  The  election  was 
made  when  she  presented  her  claim  to  the 
administratrix  for  the  reasonable  value  of 
the  services,  and  interest  should  have  been 
allowed  only  from  that  date.  This  does  not. 
however,  require  a  retrial  of  the  action,  as 
the  amount  to  be  allowed  as  interest  is  mere- 
ly for  mathematical  computation.  The  record 
makes  it  clear  that  the  Jury  returned  a  ver- 
dict for  $3,000  and  interest  at  the  legal  rate 
from  the  date  fixed  by  the  court  in  its  charge 
as  the  time  from  which  interest  could  be 
computed.  That  date  was  February  25. 1903; 
but  as  the  claim  was  presented  \o  the  ad- 
ministratrix on  February  11,  1905,  Interest 
should  have  been  allowed  only  from  that 
time. 

For  the  error  last  mentioned,  the  Judgment 
Is  reversed  and  remanded,  with  Instructions 
to  enter  a  Judgment  In  favor  of  the  respond- 
ent for  $3,000  and  Interest  from  February  11, 
1905,  at  6  per  cent  per  annum. 

RUDKIN,  ROOT,  and  CROW,  JJ.,  concur. 
HAD  LET,  C.  J.,  and  MOUNT,  J.,  not  sitting. 


OLD  NAT.  BANK  v.  EXCHANGE  NAT. 
BANK  OF  COEUR  D'ALENE, 
IDAHO,  et  al. 

(Supreme  Court  of  Washington.   Sept  24,  1908.) 

Banks  and  Banking— Certificates  of  De- 
posit—Liability— Estoppel. 

Defendant  bank  issued  a  certificate  of  de- 
posit, which  was  indorsed  and  delivered  by  the 
payee  and  another  to  plaintiff  bank,  with  di- 
rections to  credit  the  same  to  the  account  of  an 
other,  which  was  done.  Subsequently  defendant 
bank  stated  to  the  second  indorse r  that  the 


certificate  would  be  paid  on  presentment  De- 
fendant bank  permitted  the  customer  to  over- 
draw his  account  and  when  the  certificate  was 
presented  it  refused  to  pay  it  except  the  dif- 
ference between  the  amount  of  the  overdraft 
and  the  certificate.  The  second  indorser  could 
and  would  have  taken  steps  promptly  to  recoup 
against  the  payee  if  defendant  bank  had  not 
notified  him  that  the  certificate  would  be  paid. 
Held,  that  defendant  bank  was  estopped  as 
against  the  second  indorser  from  Interposing 
any  defense  against  the  amount  due  on  the 
certificate,  and  plaintiff  bank  could  assert  such 
estoppel  -and  recover  the  face  value  of  the  cer- 
tificate. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  §  478.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Win.  A.  Huneke,  Judge. 

Action  by  the  Old  National  Bank  against 
the  Exchange  National  Bank  of  Coeur 
d'Alene,  Idaho,  and  others.  From  a  Judg- 
ment for  plaintiff,  defendant  Exchange  Na- 
tional Bank  of  Coeur  d'Alene  appeals.  Af- 
firmed. 

Belden  &  Losey  and  Ezra  R.  Wbitla,  for 
appellant  Wakefield  &  Wltherspoon  and  H. 
M.  Stephens,  for  respondent 

ROOT,  J.  The  appellant  herein  Is  a  na- 
tional bank  doing  business  In  Coeur  d'Alene. 
Idaho.  The  respondent  the  Old  National  Bank 
Is  a  national  bank  doing  business  In  the  city 
of  Spokane,  Wash.  The  respondent  bank 
brought  this  action  against  the  appellant  Join- 
ing as  codefendants  the  other  respondents 
herein,  to  recover  upon  an  Instrument  Issued 
by  appellant  in  the  following  words  and  fig- 
ures: "Exchange  National  Bank.  No.  1,996. 
Coeur  d'Alene,  Idaho,  June  16th,  1904.  W. 
H.  Smith  has  deposited  in  this  bank  $2000.00. 
two  thousand  and  no/100  dollars,  payable  to 
self  in  current  funds  on  the  return  of  this 
certificate  properly  endorsed.  Interest  at  4 
per  cent  If  left  three  months.  Wm.  Dollar, 
Pres.  Not  subject  to  check.  10,055.  Sept 
19-04."  This  instrument  was  delivered  on 
the  date  of  its  issuance  to  the  respondent  Wil- 
liam H.  Smith,  who  thereafter  indorsed  and 
delivered  the  same  to  O.  M.  Sparks,  who 
thereafter  Indorsed  and  delivered  the  same  to 
the  respondent  bank,  with  directions  to  cred- 
it the  same  to  the  account  of  the  First  Na- 
tional Bank  of  Coeur  d'Alene,  which  was 
done.  When  the  respondent  bank  received 
the  certificate  from  Sparks,  it  discovered  that 
there  would  be  due  upon  said  certificate  some 
$20  interest  in  about  20  days,  and  it  therefore 
held  the  same  in  order  to  collect  and  make  a 
profit  of  said  interest  Some  days  after  the 
respondent  bank  had  received  this  certificate, 
said  Sparks,  being  aware  of  some  difficulty 
between  Smith  and  his  wife,  and  anticipating 
a  divorce  proceeding  which  might  result  in 
complicating  Smith's  business  affairs,  tele- 
phoned to  the  appellant  bank,  and  asked  If 
the  certificate  had  been  presented  for  pay- 
ment and  was  informed  that  it  had  not  been. 
Later  the  same  day,  after  having  made  some 
Inquiries  of  the  First  National  Bank  and  of 
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this  respondent  bank,  said  Sparks  again  tale- 
phoned  to  the  appellant  bank  and  asked  if 
said  certificate  would  be  paid  upon  present- 
ment. As  to  what  the  answer  was  there  is 
an  irreconcilable  conflict  The  appellant  bank 
claimed  that  they  stated  that  said  certificate 
would  not  be  paid,  while  the  evidence  of  re- 
spondents is  to  the  effect  that  the  appellant 
bank  said  that  it  would  be  paid.  The  trial 
court  found  with  the  respondents  upon  this 
issue,  and  we  think  the  evidence  Justifies  the 
finding. 

The  appellant  bank  had  another  customer 
with  the  same  name  as  the  one  to  whom  this 
certificate  was  issued,  the  name  of  each  being 
William  H.  Smith.  In  the  trial  of  the  case 
the  recipient  of  the  certificate  was  indicated 
as  "Smith  No.  2,"  and  the  other  customer  as 
"Smith  No.  V'  and  we  will  so  designate  them 
herein.  Smith  No.  1  had  an  account  with  ap- 
pellant bank,  and  had  on  deposit  something 
over  $2,000  in  said  bank.  Smith  No.  1  had  a 
small  amount  subject  to  check,  aside  from  the 
amount  represented  by  this  certificate.  He 
drew  numerous  checks  against  the  bank, 
which  paid  the  same,  owing  to  its  officers  get- 
ting* the  accounts  of  the  two  Smiths  confused. 
The  mistake  was  discovered  about  the  16th 
of  September,  when  the  bank  learned  that 
Smith  No.  2  had  overdrawn  his  account  to  the 
extent  of  $1,337.38.  A  few  days  thereafter 
respondent  bank  presented  this  certificate  to 
appellant,  and  the  latter  refused  to  pay  the 
same,  or  any  portion  thereof,  excepting  the 
difference  between  the  amount  which  Smith 
had  overdrawn — $1,337.76 — and  the  amount 
of  the  certificate— $2,000— and  interest.  The 
appellant  pleaded  the  following  statutes  of 
Idaho: 

"A  nonnegotiable  written  contract  for  the 
payment  of  money  or  personal  property  maj 
be  transferred  by  endorsement  in  like  manner, 
with  negotiable  instruments.  Such  endorse- 
ment transfers  all  the  rights  of  the  assignor 
under  the  Instrument  to  the  assignee,  subject 
to  all  equities  and  defenses  existing  in  favor 
of  the  maker  at  the  time  of  the  endorsement.'' 
Rev.  St  Idaho  1887,  tit  13,  c.  5,  f  3600. 

"In  case  of  an  assignment  of  a  thing  in 
action  the  action  by  the  assignee  is  without 
prejudice  to  any  set-off  or  other  defense  ex- 
isting at  the  time  of,  or  before  notice  of  the 
assignment"  Bev.  St  Idaho  1887,  tit  3,  c. 
1,  f  4001. 

"A  banker  has  a  general  lien  dependent  up- 
on possession  upon  all  property  In  his  hands 
belonging  to  a  customer  for  the  balance  due 
to  htm  from  such  customer  In  the  course  of 
business."  Bev.  St  Idaho  1887,  tit  12,  a  6, 
{  3448. 

It  contends  that  under  these  statutes  it  was 
authorized  to  offset  against  the  amount  due 
on  the  certificate  the  amount  overdrawn  by 
Smith  No.  2.  Respondent  bank  claims  that 
these  statutes  do  not  apply  to  cases  of  this 
kind.  It  also  claims  that  the  appellant  is 
estopped  to  make  any  offset  or  interpose  any 
defense  against  the  amount  due  upon  the 


certificate  as  sbown  by  its  terms,  for  the 
reason  that  said  bank  assured  Sparks  that  the 
same  would  be  paid  when  presented.  Ap- 
pellant bank  claims  that  these  facts  do  not 
constitute  an  estoppel,  for  the  reason  that 
Sparks  had  already  parted  with  the  certifi- 
cate at  the  time  he  made  the  inquiry  of  appel- 
lant bank,  and  that  the  respondent  bank  had 
taken  the  certificate  prior  to  this  representa- 
tion, and  that  consequently  said  representa- 
tion bad  not  constituted  any  inducement  to 
their  purchasing  the  certificate.  The  purpose 
of  Sparks  In  making  Inquiry  of  the  appellant 
bank  as  to  whether  it  would  pay  this  certifi- 
cate was  to  protect  himself  as  an  lndorser 
of  the  certificate.  He  was  Interested  In  its 
payment  Inasmuch  as  he  had  indorsed  it 
when  the  same  was  turned  over  to  respond- 
ent bank.  The  assurance  given  him  by  the 
appellant  bank  undoubtedly  constituted  an 
estoppel  which  he  could  have  asserted  to  pre- 
vent the  appellant  bank  from  interposing  any 
defense  against  the  certificate.  It  seems  to  us 
that  under  the  facts  of  this  case  the  respond- 
ent bank  also  had  a  right  to  assert  this  es- 
toppel. It  would  seem  that  any  virtue  which 
the  certificate  had  in  any  litigation  between 
Sparks  and  appellant  it  would  likewise  have 
in  a  suit  between  appellant  and  respondent 
banks.  If  respondent  bank  could  not  recover 
on  this  certificate  against  appellant  it  would 
ordinarily  have  recourse  against  Sparks,  who 
had  Indorsed  and  delivered  the  certificate  to 
respondent  bank.  Had  the  respondent  bank, 
upon  the  appellant's  refusing  to  pay  the  cer- 
tificate, turned  the  same  back  to  Sparks,  he 
could  undoubtedly  have  maintained  an  action 
against  the  appellant  bank ;  the  latter  being 
estopped  to  urge  any  defense  to  his  action. 
Thus  there  could  be  accomplished  Indirectly 
what  tbe  appellant  insists  cannot  be  accom- 
plished directly. 

There  would  seem  to  be  no  good  reason  for 
preventing  the  doing  of  a  thing  directly  which 
may  be  accomplished  by  indirectness.  At  the 
time  appellant  bank  assured  Sparks  that  the 
certificate  would  be  paid  upon  presentment, 
both  Sparks  and  respondent  bank  were  in- 
terested in  the  certificate,  the  former  as  an 
indorser  and  the  latter  as  holder,  and  we 
think  it  may  be  properly  presumed  that  the  re- 
spondent bank  was  notified  of  the  representa- 
tions. Had  the  appellant  bank  at  that  time 
notified  Sparks  tbat  the  certificate  would  not 
be  paid,  or  that  it  had  or  intended  to  assert 
any  defense  thereto,  Sparks  could  have  taken 
steps  promptly  to  recoup  against  Smith,  and 
it  is  possible  that  neither  he  nor  respondent 
bank  would  have  suffered  any  loss.  But  be- 
ing assured  that  the  certificate  was  all  right 
and  would  be  paid,  he  and  the  others  interest- 
ed therein  were  not  called  upon  to  take  any 
action  In  the  premises.  He  was  lulled  into,  a 
feeling  of  security,  which  undoubtedly  pre- 
vented himself  and  the  other  indorsers,  and 
the  respondent  bank  as  holder,  from  taking 
any  steps  to  protect  themselves  as  against 
Smith. 
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We  think  the  Judgment  of  the  superior 
court  was  correct,  and  It  is  therefore  affirmed. 

HADLEY,  C.  J.,  and  MOUNT  and  CROW, 
JJ.,  concur.  FDLLERTON  and  RDDKIN, 
JJ-,  not  sitting. 


KATH  t.  HISTOGENETIC  MEDICINE 
CO.  et  al. 

(Supreme  Court  of  Washington.   Sept.  29,  1908.) 

1.  Appeal  and  Ebbob— "Final  Obdebs"— 
Refusal  to  Vacate  Judgment. 

An  order  denying  a  petition  to  vacate  a 
judgment  is  a  "final  order."  within  Bellinger's 
Ann.  Codes  &  St.  §  6500,  subd.  7  (Pierce's 
Code,  8  1048),  authorizing  appeal  from  any 
final  order  made  after  judgment  affecting  a  sub- 
stantial right,  If  not  a  final  judgment  within 
subdivision  1  of  the  same  section. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  H  521,  758. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2802.] 

2.  Same— Time  fob  Appeal. 
Under  Ballinger's  Ann.  Codes  &  St.  i  6502 

Pierce's  Code,  f  1050).  requiring  an  appeal 
rom  a  final  judgment  to  be  taken  within  90 
days  after  its  entry,  and  from  any  order  other 
than  a  final  order  within  15  days,  the  15-day 
limitation  applies  to  interlocutory  orders,  and 
the  90-day  limitation  to  final  judgments  and 
final  orders  determining  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  1886.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; George  E.  Morris,  Judge. 

Petition  by  Robert  Kath  against  the  Histo- 
genetic  Medicine  Company  and  another,  to 
vacate  a  judgment  From  an  order  denying 
the  petition,  petitioner  appeals,  and  the  com- 
pany moves  to  dismiss  the  appeal.  Motion 
denied. 

J.  O.  Allen,  for  respondents. 

PER  CURIAM.  The  respondent  moves  to 
dismiss  the  appeal  in  this  case.  It  appears 
that  the  appellant  filed  a  petition  In  the 
court  below  to  vacate  a  judgment  rendered 
in  favor  of  the  defendants  in  an  action  by 
the  appellant  against  S.  I*  Brown,  defend- 
ant, and  the  Histogenetic  Medicine  Company, 
intervener,  for  fraud  alleged  to  have  been 
practiced  In  obtaining  the  judgment.  Upon  a 
trial  the  court  denied  the  petition,  and  the 
petitioner  appeals. 

The  order  denying  the  petition  was  enter- 
ed on  May  6,  1908.  Notice  of  appeal  was 
given  on  August  4,  1908.  It  is  claimed  by 
the  respondent  that  the  appeal  should  have 
been  taken  within  15  days.  The  statute  pro- 
vides, at  subdivision  7, 1 6500,  Balllnger's  Ann. 
Codes  &  St  (Pierce's  Code,  f  1048),  that  an 


appeal  may  be  taken  "from  any  final  order 
made  after  judgment  which  affects  a  sub-, 
stantial  right"  There  can  be  no  doubt  that 
the  final  order  in  this  case  comes  within  this 
provision,  if  it  is  not  a  "final  judgment" 
within  the  meaning  of  subdivision  1  of  the 
same  section. 

Section  6502,  Balllnger's  Ann.  Codes  &  St 
(Pierce's  Code,  f  1050),  provides :  "In  civil  ac- 
tions and  proceedings  an  appeal  from  any 
final  judgment  must  be  taken  within  ninety 
day*  after  the  date  of  the  entry  of  such  final 
judgment;  and  an  appeal  from  any  order, 
other  than  a  final  order,  from  which  an  ap- 
peal is  allowed  by  this  act,  within  fifteen 
days  after  the  entry  of  the  order.  •  *  •  " 
It  seems  clear  that  the  15-day  limitation  for 
taking  appeals  applies  to  interlocutory  or- 
ders, and  that  the  90-day  limitation  applies 
to  final  judgments  and  final  orders  which 
determine  the  action.  The  statute  under  , 
which  Braely  v.  Marks,  13  Wash.  224,  43 
Pac.  27,  was  decided  was  materially  dif- 
ferent from  the  one  now  in  force. 

The  motion  to  dismiss  the  appeal  must 
therefore  be  denied. 


EXPOSITION  AMUSEMENT  CO.  T.  EM- 
PIRE STATE  SURETY  CO. 
(Supreme  Court  of  Washington.  Sept.  26, 1908.) 

Appeal  and  Ebbob—  Reversal  and  Effect 
on  Pabtt  not  Appealing. 

A  judgment  having  established  a  lien  in 
petitioner's  favor  against  plaintiff  and  defend- 
ant, and  plaintiff  not  having  appealed,  the  judg- 
ment became  final  as  to  it,  so  that  a  reversal  of 
the  judgment  against  defendant  did  not  affect 
the  petitioner's  rights  against  plaintiff. 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  96  Pac.  158. 

PER  CURIAM.  The  Raeco  Products  Com- 
pany has  filed  a  petition  for  a  rehearing 
in  this  case.  The  decision  does  not  affect  the 
right  of  the  Raeco  Company  to  recover  the 
amount  of  its  lien  against  the  Exposition 
Amusement  Company.  The  Hen  of  the  Raeco 
Company  was  established  both  against  the 
Amusement  Company  and  the  appellant 
The  Amusement  Company  did  not  appeal,  and 
the  judgment  became  final  as  to  it  The  de- 
cision reversing  the  judgment  against  the 
appellant  did  not  therefore,  affect  the  right 
of  the  Raeco  Company  against  the  Amuse- 
ment Company.  We  do  not  desire  to  change 
our  conclusion  so  far  as  it  affects  the  appel- 
lant 

The  petition  for  rehearing  Is  therefore  de- 
nied. 
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ATCHISON,  T.  &  8.  P.  RY.  CO.  v.  HENRY. 

(Supreme  Court  of  Kansas.   Jnly  3,  1908.  Re- 
tearing  Denied  Oct  2,  1908.) 

Cabrikbs— Cabkiaqe    of   Goods  —  Injubt  — 

Proximate  Cause. 

As  between  the  unjustifiable  and  negligent 
failure  to  deliver  goods  from  a  freight  depot 
upon  demand  at  a  time  when  there  was  no  rea- 
sonable ground  to  apprehend  damage  by  flood, 
and  an  unprecedented  flood,  which  a  day  later 
submerged  the  depot  and  the  goods,  to  the 
damage  of  the  latter,  the  flood,  the  act  of  God, 
and  not  the  negligent  omission  to  deliver,  is  the 
proximate  cause  of  the  damage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  640.]  • 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  W.  B.  Henry  against  the  Atchi- 
son, Topeka  &  Sante  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed,  and  remanded  for  a  new 
trial. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  for  plaintiff  in  error.  Qulnton  & 
Quinton,  for  defendant  In  error. 

SMITH,  J.  Action  by  Henry  to  recover 
damages  for  injury  to  household  goods  in 
the  great  flood  of  1903  at  Kansas  City,  Mo. 
Judgment  was  for  the  plaintiff,  and  the  rail- 
way company  appeals. 

The  petition  in  the  case  alleges  simply 
that  Henry  delivered  the  goods  to  the  de- 
fendant corporation  at  Topeka,  Kan.,  to  be 
safely  carried  and  conveyed  to  Kansas  City. 
Mo.,  and  there  to  be  safely  delivered  for 
hire  to  the  plaintiff,  but  that  the  company 
did  not  safely  and  securely  carry,  nor  safely 
deliver,  the  same  to  the  plaintiff  at  Kansas 
City,  but  that  on  account  of  the  conduct  of 
the  company  the  property  was  wholly  lost 
to  the  plaintiff,  to  his  damage  in  the  sum 
of  $2,220.73.  In  Its  answer  the  company 
admitted  the  receipt  of -the  goods  on  the 
27tb  day  of  May,  1903,  and  alleged  that  It 
Immediately  transported  the  same  to  Kan- 
tas  City,  Mo.,  where  the  same  arrived  on 
the  28th  day  of  May;  that  it  immediately 
notified  the  plaintiff  In  the  usual  and  cus- 
tomary manner  of  the  arrival  of  the  goods, 
)ut  that  the  plaintiff  failed  and  neglected 
p  call  for  and  remove  the  goods  from  the 
lefendanfs  freight  house  at  Kansas  City, 
Ho.,  until  after  the  31st  day  of  May,  1903; 
iiat  on  the  31st  day  of  May  there  was  an 
unprecedented  flood,  whereby  the  tracks, 
freight  house,  and  other  property  of  the  de- 
fendant were  submerged  and  flooded  with 
rater,  and  the  property  of  the  plaintiff  In 
the  possession  of  the  defendant  was  damag- 
•d;  and  that  all  the  damage  done  to  the 
property  of  the  plaintiff  was  through  the 
let  of  God,  and  was  in  no  manner  caused 
by  any  negligence  on  the  part  of  the  com- 
pany, its  officers,  agents,  or  servants.  The 
reply  was  a  general  denial. 
97P.-80 


The  undisputed  facts,  other  than  shown  by 
the  answers  copied  below,  are  that  the  goods 
arrived  at  Kansas  City,  Mo.,  on  the  night  of 
the  28th  of  May,  and  were  unloaded  into 
the  company's  freight  house  in  the  fore- 
noon of  the  next  day,  and  during  the  after- 
noon of  the  day  the  goods  were  unloaded  the 
company  notified  the  plaintiff  by  postal 
eards,  one  addressed  to  his  residence  and  one 
to  his  office,  of  the  arrival  of  the  goods.  The 
plaintiff  received  these  notices  about  noon  of 
the  80th  of  May,  and  almost  Immediately 
secured  a  dray,  and  went  to  the  defendant's 
freight  office,  and  called  for  the  delivery  of 
bis  goods.  An  employe  of  the  company  at 
Its  freight  depot  informed  the  plaintiff  that 
it  was  a  holiday,  and  they  could  not  de- 
liver the  goods  that  day,  and  that  the  cash- 
ier was  not  at  the  office.  On  the  following 
day,  May  31st  there  was  an  overflow  of 
the  Kaw  river,  and  the  water  rose  rapidly 
In  and  around  the  defendant's  freight  depot 
and  the  goods  could  not  be  delivered  for 
about  seven  days  thereafter.  The  defend- 
ant received  the  goods  under  protest  on 
the  9th  day  of  June  following,  or  at  least 
.notified  the  officers  of  the  company  that  he 
did  not  waive  his  claim  for  damages  In  tak- 
ing the  goods. 

The  following  questions  and  answers  were 
the  findings  of  the  jury  on  questions  of  fact 
in  dispute:  "Q.  Was  May  30,  1903,  a  legal 
holiday  under  the  statutes  of  Missouri?  A. 
Yes.  Q.  Was  the  local  freight  office  of  the 
defendant  at  Kansas  City  closed  for  busi- 
ness with  the  public  at  noon  of  May  30, 1903. 
for  the  balance  of  the  day?  A.  No.  Q. 
Did  Cashier  Storey  work  at  his  office  at  the 
local  freight  depot  of  the  defendant  during 
the  entire  day  of  May  30,  1903,  excepting 
during  lunch  time?  A.  Yes.  Q.  Was  the 
assistant  cashier,  Morrison,  at  his  office  at 
the  local  freight  depot  of  the  defendant  at 
Kansas  City,  Mo.,  on  May  30,  1908,  up  to 
about  1  o'clock  in  the  afternoon  of  that 
day?  A.  Yes.  Q.  Was  Delivery  Clerk  Jewell 
at  the  freight  house  of  the  defendant  at 
Kansas  City,  Mo.,  up  to  about  noon  of  May 
30,  1903?  A.  Yes.  Q.  Was  his  assistant 
Jackson,  at  the- freight  house  of  the  defend- 
ant at  Kansas  City,  Mo.,  during  the  whole 
day  of  May  80. 1903?  A.  Yes.  Q.  Was  there 
a  flood  at  Kansas  City,  Mo.,  covering  the 
bottoms  between  the  bluffs  on  either  side  of 
the  Kaw  or  Kansas  river,  on  May  31,  1903, 
and  for  several  days  thereafter?  A  Yes.  Q. 
If  you  answer  the  last  above  question  in 
the  affirmative,  please  state  If  the  flood  was 
occasioned  by  the  Kaw  or  Kansas  river  over- 
flowing its  banks  and  spreading  over  the  en- 
tire bottoms  between  said  bluffs.  A.  Yes. 
Q.  On  May  31,  1903,  and  for  several  days 
thereafter,  was  that  portion  of  the  bottoms 
upon  which  the  local  freight  depot  of  the 
defendant  was  located  submerged  with  water 
by  reason  of  such  flood?  A.  Yes.  Q.  If  you 
answer  the  last  above  question  In  the  affirma- 
tive, please  state  the  depth  of  the  water  at  or 
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near  the  location  of  the  local  freight  depot 
of  the  defendant  at  Kansas  City,  Mo.  A. 
About  10  feet  Q.  How  deep  was  the  water 
during  said  flood  In  the  local  freight  depot  of 
the  defendant  at  Kansas  City,  Mo.?  A.  Evi- 
dence was  it  was  6  feet  8  inches.  Q.  Was  the 
shipment  in  question  In  the  freight  house  of 
the  defendant  at  Kansas  City,  Mo.,  daring 
the  flood  above  referred  to?  A.  Yes.  Q.  If 
you  answer  the  last  above  question  in  the 
affirmative,  please  state  for  how  many  days 
the  shipment  In  question  was  submerged 
in  water.  A.  About  7  days.  Q.  Was  the 
flood  of  May  81,  1003,  and  for  several  days 
thereafter,  an  extraordinary  and  unprece- 
dented flood?  A.  Yes.  Q.  During  May  31, 
1003,  did  the  water  raise  rapidly  in  the  vi- 
cinity of  the  freight  depot  of  the  defendant 
at  Kansas  City,  Mo.?  A  Yes.  Q.  Was  the 
flood  of  May  31,  1003,  and  for  several  dayB 
thereafter,  at  Kansas  City,  Mo.,  greater  than 
any  flood  which  had  occurred  within  the 
past  50  years?  A.  Evidence  showed  it  was. 
Q.  After  It  was  discovered  that  the  water 
was  overflowing  the  bottoms  and  rising 
around  the  freight  house  of  the  defendant 
at  Kansas  City,  Mo.,  was  it  practicable  or 
possible  to  remove  the  accumulated  freight 
from  the  freight  depot  of  the  defendant  at 
Kansas  City,  Mo.?  A.  No.  Q.  Was  the 
damage  to  the  shipment  of  the  plaintiff  In 
question  caused  by  the  flood  in  question?  A 
No.  It  was  caused  by  the  defendant's  re- 
fusal to  deliver  goods  in  question  to  plaintiff 
when  he  demanded  them.  Q.  Did  the  flood 
in  question  extend  from  bluff  to  bluff  In  the 
Kaw  or  Kansas  river  bottoms  in  Kansas 
City,  Kan.,  and  Kansas  City,  Mo.,  on  May  81, 
1003,  and  for  several  days  thereafter?  A. 
Yes." 

We  regard  it  as  immaterial  whether  May 
30,  1003,  was  a  legal  holiday  in  the  state  of 
Missouri,  as  no  such  issue  was  presented  by 
the  pleadings,  and  the  Jury  found  as  a  ques- 
tion of  fact  that  the  defendant's  freight  office 
was  open  for  business  on  the  afternoon  of 
that  day.  There  is  no  evidence,  however, 
that  the  defendant  on  that  day  or  at  any 
time  denied  the  plaintiff's  right  to  the  goods, 
but  that  the  clerk  to  whom  the  application 
therefor  was  made  simply  postponed  the  time 
of  delivery.  The  petition  does  not  set  forth 
a  cause  of  action  for  conversion,  and,  if  it 
did,  the  evidence  would  not  support  such  a 
claim.  Hutchinson  on  Carriers,  §  3072;  28 
Am.  &  Eng.  Encyc.  of  Law,  708,  709. 

The  principal  question  in  the  case,  then, 
is  whether  the  defendant,  having  negligently 
and  without  proper  cause  failed  to  deliver 
the  goods  when  demanded,  is  responsible 
for  the  damage  which  resulted  to  the  goods; 
In  other  words,  what  was  the  proximate 
cause  of  the  loss?  In  failing  to  deliver 
his  goods  to  the  plaintiff'  when  demanded, 
the  company  was  guilty  of  negligence,  and 
the  well-recognized  rule  is  that  for  the  neg- 


ligent failure  of  a  party  to  perform  a  duty 
Imposed  by  his  contract  he  is  liable  in  dam- 
ages to  the  other  party  for  such  loss  as 
at  the  time  of  the  omission  would  probably, 
or  should  reasonably,  be  expected  to  flow 
therefrom,  and  no  other.  If  one  owing  a 
duty  neglect  to  perform  it,  and  a  cause 
which  could  not  have  been  reasonably  appre- 
hended intervene,  and  loss  result,  the  latter 
cause,  and  not  the  omission  of  duty,  is  the 
proximate  cause  of  the  loss.  If  the  plain- 
tiff had  not  shipped  the  goods  from  Topeka, 
the  loss  could  not  have  occurred,  nor  if  the 
company  had  delivered  the  goods  when  de- 
manded; but  nearer  than  these  causes,  prox- 
imately, the  flood  caused  the  damage.  Elab- 
orate quotations  and  an  exhaustive  discus- 
sion of  this  subject  is  to  be  found  in  Rod- 
gers  v.  Railway  Co.,  76  Kan.  222,  88  Pac. 
885,  10  L.  R.  A.  (N.  S.)  658,  and  fully  sus- 
tains the  conclusion  above  stated.  There 
was  no  evidence  that  at  the  time  the  com- 
pany refused  to  deliver  the  goods  the  flood 
of  the  following  day  should  have  been  appre- 
hended from  facts  known  to  the  company,  or 
from  facts  generally  known,  and  which  the 
company,  in  the  exercise  of  ordinary  pru- 
dence, considering  the  business  in  which  It 
was  engaged,  should  have  known. 

The  company  complains  of  the  following 
instruction  given  by  the  court:  "The  court 
Instructs  the  jury  that  damage  Is  said  to 
be  caused  by  an  act  of  God  when  It  results 
Immediately  from  a  natural  cause  without 
the  intervention  of  man,  and  could  not  have 
been  prevented  by  the  exercise  of  prudence, 
diligence,  and  care  by  the  party  charged 
with  the  liability;  and  the  defendant  so 
charged  with  the  liability,  If  he  invokes  the 
act  of  God  as  a  defense,  has  the  burden  of 
proof  upon  him  to  show,  not  only  that  the 
act  of  God  was  the  cause,  but  that  it  was 
the  entire  cause,  of  the  damage,  because  it 
is  only  when  the  act  of  God  is  the  entire 
cause  of  damage  or  loss,  and  said  damage 
or  loss  could  not  have  been  prevented  by 
the  exercise  of  prudence,  diligence,  and  care 
by  defendant,  that  the  said  defendant  can 
avoid  liability."  The  language  of  this  In- 
struction is  sustained  in  many  decisions  and 
text-books,  and  is  a  correct  statement  of 
the  law,  when  the  negligence  and  the  act  of 
God  concur  in  point  of  time.  It  is,  however, 
incorrect  and  misleading  in  this  case,  because 
at  the  time  the  company  negligently  omit- 
ted to  deliver  the  goods  the  evidence  falls 
to  show  that  it  had  any  reasonable  grounds 
to  apprehend  the  calamity  which  overtook 
defendant  and  the  plaintiff's  goods.  The 
jury's  finding  that  the  negligence  of  the 
company  and  not  the  flood,  caused  the  dam- 
age, naturally  flowed  from  this  erroneous 
instruction. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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HOWELL  v.  GRUVER. 

(Supreme  Coart  of  Kansas.  June  6,  1908.  Re- 
hearing Denied  Oct.  2,  1908.) 

1.  Taxation— Tax  Died&— Sufficiency— De- 
scription—Pibson  to  Whom  Payment  was 
Made. 

The  tax  deed  in  question  examined,  and 
held  not  to  be  invalid  for  any  defect  in  the  de- 
scription of  the  land  sold,  nor  for  uncertainty 
of  recital  as  to  whom  payment  of  the  purchase 
price  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  88  1519,  1520.] 

2.  Save. 

The  published  opinion  in  McDonough  v. 
Merten,  58  Kan.  120,  is  misleading  by  reason 
of  a  typographical  deviation  from  the  original 
opinion.* 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Rawlins  County. 

Action  by  Lardner  Howell  against  M.  B. 
Gruver.  Judgment  for  defendant,  and  plain- 
tin*  brings  error.  Affirmed. 

The  plaintiff  in  error  brought  this  action  in 
the  district  court  of  Rawlins  county  to  re- 
cover the  possession  of  a  certain  tract  of 
land  and  for  rent  thereof.  The  defendant 
answered,  and  set  up  a  tax  deed  to  the  land, 
which  had  been  of  record  more  than  five 
years,  and  under  which  he  claimed  full  title 
to  the  title  to  the  land,  and  denied  the  plain- 
tiff's right  to  recover.  Omitting  the  certifi- 
cate of  acknowledgment  and  of  the  recording, 
the  tax  deed  is  as  follows: 

"Know  all  men  by  the  presents,  that  where- 
as, the  following  described  real  property,  viz.: 
The  northeast  quarter  of  section  thirty-five 
(35)  west,  township  two  (2)  south,  of  range 
thirty-six  (36)  west,  situated  In  the  county  of 
Rawlins  and  state  of  Kansas,  was  subject  to 
taxation  for  the  year  A.  D.  1889;  and  where- 
as, the  taxes  assessed  upon  said  real  prop- 
erty for  the  year  aforesaid  remained  due  and 
unpaid  at  the  date  of  the  sale  hereinafter 
mentioned;  and  whereas,  the  treasurer  of 
said  county  did,  on  the  second  day  of  Sep- 
tember, A.  D.  1890,  by  virtue  of  the  author- 
ity in  him  vested  by  law,  at  public  sale,  the 
sale  begun  and  publicly  held  on  the  first  Tues- 
day of  September,  A.  D.  1890,  expose  to  pub- 
lic sale,  at  the  county  seat  of  said  county,  in 
substantial  conformity  with  all  the  requisi- 
tions of  the  statute  in  such  case  made  and 
provided,  the  real  property  above  described, 
for  the  payment  of  the  taxes,  Interest  and 
costs,  then  due  and  remaining  unpaid  upon 
said  property;  and  whereas,  at  the  place 
aforesaid,  D.  L.  Gruver,  of  the  county  of 
Rawlins  and  state  of  Kansas,  having  offered 
to  pay  the  sum  of  seventeen  dollars  and  four 
cents,  being  the  whole  amount  of  taxes,  in- 
terest, and  costs  then  due  and  remaining  un- 
paid on  said  property  for  1889,  to  wit:  NE* 
Sec.  35—2—36,  which  was  the  least  quantity 
bid  for,  and  payment  of  said  sum  having 
been  by  him  made  to  the  treasurer,  the  said 
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property  was  stricken  off  to  him  at  that 
price;  and  whereas,  the  said  D.  L.  Gruver 
did,  on  the  31st  day  of  August,  A.  D.  1893, 
duly  assign  said  certificate  of  the  sale  of  the 
property  as  aforesaid,  and  all  his  rights,  title 
and  interest  to  said  property  to  M.  E.  Gru- 
ver; and  whereas,  the  subsequent  taxes  of 
the  year  1890,  amounting  to  $13.76,  and  of 
the  year  1891,  amounting  to  $14.40,  and  of  the 
year  1892,  amounting  to  $17.50,  amounting 
to  the  sum  of  forty-five  dollars  and  sixty- 
six  cents,  have  been  paid  by  the  said  M.  E. 
Gruver,  as  provided  by  law;  and  whereas, 
three  years  have  elapsed  since  the  date  of 
said  sale,  and  the  said  property  has  not  been 
redeemed  therefrom  as  provided  by  law: 
Now,  therefore,  I,  A.  K.  Bone,  county  clerk 
of  the  county  aforesaid,  for  and  in  considera- 
tion of  the  sum  of  sixty-two  dollars  and  sev- 
enty cents  taxes,  cost,  and  Interest  due  on 
said  land  for  the  years  1889,  1890,  1891,  and 
1892,  to  the  treasurer  paid  as  aforesaid,  and 
by  virtue  of  the  statute  In  such  case  made 
and  provided,  have  granted,  bargained,  and 
sold,  and  by  these  presents  do  grant,  bargain, 
and  sell,  unto  the  said  M.  B.  Gruver,  her 
heirs  and  assigns,  the  real  property  last  here- 
in before  described,  to  have  and  to  hold  unto 
her,  the  said  M.  E.  Gruver,  her  heirs  and  as- 
signs, forever,  subject,  however,  to  all  rights 
of  redemption  provided  by  law.  In  witness 
whereof,  I,  A.  K.  Bone,  county  clerk  as  afore- 
said, by  virtue  of  authority  aforesaid,  have 
hereunto  subscribed  my  name  and  affixed  the 
official  seal  of  said  county,  on  this  14th  day 
of  February,  A.  D.  1894. 

44 A.  K.  Bone,  County  Clerk." 
On  the  trial  the  parties  stipulated  that  the 
plaintiff  was  entitled  to  recover  If  the  tax 
deed  was  Invalid;  otherwise,  judgment  should 
be  for  the  defendant  The  court  sustained 
the  tax  deed,  and  rendered  judgment  accord- 
ingly. 

Bowersock  &  Hall,  for  plaintiff  in  error. 
Fred  Robertson  and  H.  McCaslln,  for  de- 
fendant In  error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  objections  to  the  tax  deed  are: 
(1)  That  the  property  sold  at  the  tax  sale  is 
not  described  with  the  ordinary  and  reason- 
able certainty  which  the  law  requires;  (2) 
that  the  deed  does  not  recite  that  the  pay- 
ment of  the  amount  bid  was  made  to  the 
treasurer  of  Rawlins  county.  The  portion  of 
the  tax  deed  which  is  alleged  to  contain  both 
of  these  infirmities  reads  as  follows:  "And 
whereas,  at  the  place  aforesaid,  D.  L.  Gruver, 
of  the  county  of  Rawlins  and  state  of  Kansas, 
having  offered  to  pay  the  sum  of  seventeen 
dollars  and  four  cents,  being  the  whole 
amount  of  taxes,  Interest  and  costs,  then  due 
and  remaining  unpaid  on  said  property  for 
1889,  to  wit:  NE*  Sec.  35—2—36,  which  was 
the  least  quantity  bid  for,  and  payment  of 
said  sum  having  been  by  him  made  to  the 
treasurer,  the  said  property  was  stricken  off 
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to  him  at  that  price,"  The  tax  deed  had  been 
of  record  for  more  than  five  years,  and  un- 
der numerous  decisions  of  this  court  all  rea- 
sonable inferences  and  presumptions  are  to  be 
Indulged  in  favor  of  Its  validity. 

The  criticism  of  the  language  used  in  de- 
scribing the  property  sold  Is  that  "for" 
should  have  been  used  between  the  words 
"remaining  unpaid"  and  "said  property,"  In- 
stead of  "on."  It  Is  perhaps  more  accurate 
In  such  connection  to  say  one  offered  to  pay 
a  certain  price  for  a  property,  than  to  say  he 
offered  to  pay  the  price  on  the  property. 
However,  as  there  immediately  follows  a  de- 
scription of  the  land,  and  the  words  "which 
was  the  least  quantity  bid  for,"  any  possible 
uncertainty  Is  removed.  McDonougb  v.  Mer- 
ten,  58  Kan.  120,  is  cited  as  authority  for 
holding  this  deed  invalid.  An  error  in  the 
published  report  of  that  case  renders  it  very 
misleading.  The  record  of  the  case  In  this 
court  and  the  original  opinion  on  file  set 
forth  copies  of  the  portion  of  the  tax  deed  in 
question  as  follows:  "And  whereas,  at  the 
place  aforesaid,  John  R.  Taylor,  of  the  county 
of  Clay  and  state  of  Kansas,  having  offered 
to  pay  the  sum  of  $34.26,  being  the  whole 
amount  of  taxes,  Interest  and  costs  then  due 
and  remaining  unpaid  on  said  property  for 

the  year  1872,   

which  was  the  least  amount  bid  for."  As 
published  in  the  report  the  blank  after  "1872" 
is  entirely  omitted,  a  comma  being  Inserted 
in  its  place.f  The  deed  was  held  invalid  by 
reason  only  of  the  failure  of  the  county  clerk 
to  insert  a  description  of  the  land  in  that 
blank  space.  The  deed  In  this  case  has  a 
second  description  of  the  land  where  the 
blank  in  that  deed  occurred,  and  hence  that 
case  really  becomes  an  authority  in  favor  of 
the  validity  of  this  deed. 

As  to  the  second  objection,  the  deed  recites 
that  the  treasurer  of  the  county  was  con- 
ducting the  tax  sale  at  the  time  and  place 
Gruver  made  the  bid  for  the  land,  and  that 
Graver  paid  the  sum  bid  to  the  treasurer  be- 
fore the  property  was  stricken  off  to  him.  It 
is  hardly  an  inference  to  say  that  this  means 
the  sum  bid  was  paid  to  the  county  treasurer. 
The  language  could  hardly  be  construed  to 
mean  anything  else. 

The  judgment  Is  affirmed. 


CITY  OF  ERIE  v.  ERIE  GAS  &  MINERAL 

CO. 

(Supreme  Court  of  Kansas.    June  6,  1908. 
Rehearing  Denied  Oct.  2,  1908.) 

1.  Gas  — Supply  to  Municipalities  —  Cow- 
tracts — Construction. 

In  consideration  of  the  franchise  and  the 
transfer  of  certain  leases,  wells,  and  city  bonds, 
the  defendant  company  agreed  to  pay  to  the 
city  annually  one-fifth  of  the  actual  net  profits 
derived  from  the  sale  of  gas  to  the  inhabitants 


tThis  case,  in  the  respect  herein  mentioned,  is 
correctly  reported  in  35  Pac.  1117. 


of  Erie  for  domestic  purposes.  In  an  action  for 
an  accounting  and  recovery  of  such  profits  it  is 
held: 

That  the  company,  with  the  aid  contributed 
by  the  city,  was  to  create  and  own  the  neces- 
sary instrumentalities  for  producing  and  distrib- 
uting gas,  in  which  the  city  has  no  proprietary 
interest,  and  in  the  cost  of  which  it  has  no  voice 
or  concern. 

2.  Same. 

In  computing  the  profits  so  to  be  divided, 
the  expenditures  of  the  company  for  these  in- 
strumentalities cannot  be  charged  as  expenses 
against  its  receipts  from  the  sale  of  gas.  Such 
expenditures  constituted  the  company's  contribu- 
tion to  the  plant  with  which  it  was  to  produce 
and  distribute  the  product. 

3.  Same. 

The  cost  of  operation  of  the  plant  in  fur- 
nishing gas  within  the  city  upon  which  profits 
are  to  be  divided,  including  necessary  repairs, 
should  be  charged  as  expenses,  to  be  deducted 
from  the  amount  received  for  such  gas,  in  or- 
der to  determine  the  profits  thereon.  Such  ex- 
penses will  not  include  expenditures  for  new 
wells,  mains,  or  other  permanent  improvements 
or  betterments;  nor  the  cost  of  supplying  gas. 
and  making  other  sales  in  the  profits  of  which 
the  city  does  not  share. 

4.  Same— "Domestic  Purposes." 

"Domestic  purposes,"  as  the  term  is  here 
used,  includes  gas  furnished  for  homes,  churches, 
stores,  offices,  and  the  opera  house,  where  its 
principal  use  is  for  heating  and  lighting,  and  not 
for  power. 

[Ed.  Note.— For  other  definitions,  nee  Words 
and  Phrases,  vol.  3,  p.  21G6r] 

(Syllabus  by  the  Court) 

5.  Words  and  Phrases— "Net  Profits." 

"Net  profits"  have  been  defined  as  the  gain 
that  accrues  on  the  investment,  after  deducting 
the  losses  and  expenses  of  the  business. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4781,  4782;  vol.  8,  p. 
7731.] 

Error  from  District  Court,  Neosho  County; 
L.  Stlllwell,  Judge. 

Action  by  the  city  of  Erie  against  the 
Erie  Gas  &  Mineral  Company  for  an  ac- 
counting of  profits  from  the  operation  of 
a  gas  plant,  and  to  recover  one-fifth  there- 
of. Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed,  and  new  trial  or- 
dered. 

Fred  Groelle  and  Farrelly  &  Evans,  for 
plaintiff  In  error.  Cline  &  Stratton  and  J. 
J.  Jones,  for  defendant  in  error. 

BENSON,  J.  The  city  of  Erie  voted  $5> 
000  in  bonds  to  prospect  for  and  to  secure  a 
supply  of  natural  gas,  and  used  $2,700  of 
the  amount  in  such  undertaking.  Its  suc- 
cess was  only  partial.  About  the  same  tiro* 
the  defendant,  the  Erie  Gas  ft  Mineral  Com- 
pany, was  engaged  in  mining  for,  and  sell- 
ing, natural  gas  in  the  same  vicinity,  and 
had  made  some  progress  and  secured  so  dm 
gas.  In  this  situation,  on  the  24th  of  August 
1900,  the  parties  entered  Into  a  con  trad 
incorporated  into  an  ordinance  of  the  city 
whereby  the  city  agreed  to  turn  over  to  thj 
company  its  gas  wells  and  leases  and  $2,001 
in  city  bonds,  and  the  company  agreed  tt 
furnish  gas  for  the  city  and  Its  inhabitant! 
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For  that  purpose  the  company  was  granted 
the  right  to  lay  Its  mains  and  pipes  in  the 
streets.  The  contract,  among  other  provisions, 
contains  the  following:  "Said  party  of  the 
first  part  further  covenants  and  agrees  to 
pay  annually  on  or  before  the  first  day  of 
August  of  each  year  to  the  said  the  city  of 
Erie,  one-fifth  of  the  actual  net  profits  of 
the  said  the  Erie  Gas  &  Mineral  Company, 
derived  from  the  sale  of  gas  to  the  Inhab- 
itants of  the  said  city  for  domestic  purposes, 
for  the  fiscal  year  ending  June  30."  The 
city  turned  over  to  the  company  with  the 
bonds  a  lease  on  six  acres  of  land  and  one 
fas  well,  furnishing  a  small  supply,  also  an- 

j  other  well  drilled  to  the  first  gas  sand,  which 
the  company  completed  at  its  own  expense. 
Both  wells  are  still  used,  but  these,  together 
with  the  two  wells  It  already  owned,  were 

j  insufficient,  and  the  company  has  since  dili- 
gently endeavored  by  drilling  many  new 
wells  and  improving  the  old  ones  to  furnish 
a  supply  of  gas,  and  has  been  reasonably 
successful  in  this  effort,  although  the  gas 
field  appears  to  be  a  poor  one.  The  company 
commenced  to  furnish  gas  under  the  agree- 
ment above  recited  November,  1900,  but  ren- 
dered no  account  of  profits  to  the  city  and 
made  no  payments  thereon,  and  this  action 
was  brought  January  4,  1906,  for  an  account- 
ing of  such  profits,  and  tp  recover  its  one- 
filth  thereof.  The  answer  denied  that  any 
profits  had  been  made.  The  trial  was  to 
the  court  resulting  In  a  general  finding  for 
the  defendant. 

The  plaintiff  alleges  several  errors,  but  the 
one  principally  relied  upon  Is  the  conclu- 
sion that,  before  being  chargeable  with  prof- 
its, the  company  should  be  allowed  its  en- 
tire outlay  In  providing  its  plant,  which  In- 
cludes Its  wells,  mains,  pipes,  and  equipment, 
by  means  of  which  it  supplies  Its  patrons, 
and  that  no  profits  could  be  considered  as 
earned  until  the  company  was  reimbursed 
for  these  expenditures.  From  the  opinion  of 
the  learned  judge  it  appears  that  this  was 
the  theory  adopted  by  the  court,  and  that 
the  cost  of  providing  the  wells  and  the  nec- 
essary pipes  and  appliances  was  allowed  as 
expense,  without  taking  Into  consideration 
the  value  of  these  Instrumentalities  consti- 
tuting its  plant  "Net  profits"  have  been 
defined  as  "the  gain  that  accrues  On  the 
investment  after  deducting  the  losses  and 
expenses  of  the  business."  11  Bouvler,  Law 
Dictionary,  456;  Tutt  v.  Land,  50  Ga.  839; 
Connolly  v.  Davidson  et  al.,  15  Minn.  519 
(GiL  428).  2  Am.  Rep.  154.  In  the  case  of 
Eyster  v.  Centennial  Board  of  Finance,  94 

I     U.  S.  500,  24  L.  Ed.  188.  involving  the  dls- 

|  titration  of  the  remaining  funds  of  the  Cen- 
tennial Exposition  Company,  It  was  said: 
The  capital  stock  of  this  corporation  was 
not  employed  In,  but  to  prepare  for,  the  busi- 
ness of  the  contemplated  exhibition,  and  the 
receipts  of  the  exhibition,  over  and  above 
its  current  expenses,  are  the  profits  of  the 
business.   These  were  the  only  profits  antici- 


pated. They  are,  in  fact,  the  net  receipts, 
which,  according  to  the  common  understand- 
ing, ordinarily  represent  the  profits  of  a  busi- 
ness. •  *  •  Popularly  speaking,  the  net 
receipts  would  represent  the  net  profits." 
The  Import  of  the  term  "net  earnings"  was 
considered  in  the  leading  case  of  Union  Pa- 
cific R.  R.  Co.  v.  United  States,  99  U.  S. 
402,  25  L.  Ed.  274.  Having  considered  the 
question  of  receipts  or  earnings,  the  next 
thing  in  order  Is  the  expenditures  which  are 
properly  chargeable  against  the  gross  earn- 
ings In  order  to  arrive  at  the  'net  earnings,' 
as  this  expression  is  to  be  understood  with- 
in the  meaning  of  the  act.  As  a  general 
proposition,  net  earnings  are  the  excess  of 
the  gross  earnings  over  the  expenditures  de- 
frayed in  producing  them,  aside  from,  and 
exclusive  of,  the  expenditure  of  capital  laid 
out  In  constructing  and  equipping  the  works 
themselves.  It  may  often  be  difficult  to  draw 
a  precise  line  between  expenditures  for  con- 
struction and  the  ordinary  expenses  Incident 
to  operating  and  maintaining  the  road  and 
works  of  a  railroad  company.  Theoretically 
the  expenses  chargeable  to  earnings  include 
the  general  expenses  of  keeping  up  the  or- 
ganization of  the  company,  and  all  expenses 
incurred  in  operating  the  works  and  keep- 
ing them  in  good  condition  and  repair,  whilst 
expenses  chargeable  to  capital  include  those 
which  are  incurred  in  the  original  construc- 
tion of  the  works.  •  •  •  "  It  Is  true  that 
net  earnings  are  not  always  net  profits,  for 
there  may  be  some  incidental  deductions  to 
be  made  from  net  earnings  before  profits 
are  realized,  but  the  principle  of  this  deci- 
sion la  believed  to  be  quite  applicable  to 
the  case  under  consideration.  In  estimating 
the  gains  of  any  business,  if  we  take  into 
consideration  the  cost  of  the  original  Invest- 
ment In  the  plant  or  factory,  we  must  also 
consider  the  value  of  the  establishment  re- 
maining. The  application  of  the  theory 
adopted  by  the  court  charged  the  city,  In 
effect,  with  the  cost  of  the  investment,  but 
gave  no  credit  for  Its  value. 

In  an  action  to  recover  an  alleged  excess- 
ive Income  tax  upon  net  Income  it  was  held 
that:  "The  object  of  the  law  was  to  im- 
pose a  tax  on  net  Income  or  profits  only; 
and  that  cannot  be  regarded  as  net  income 
or  profits  which  is  required  and  expended  to 
keep  the  property  up  In  its  usual  condition 
proper  for  operation.  Such  expenditure  is 
properly  classed  with  repairs,  which  are  a 
part  of  the  current  expenses.  If  a  railroad 
company  should  make  a  second  track  when 
they  had  but  a  single  track  before,  this 
would  be  a  betterment  or  permanent  improve- 
ment, and,  If  paid  out  of  the  earnings,  would 
be  fairly  characterized  as  'profits  used  in 
construction.'  The  works  of  the  company 
would  have  an  additional  value  to  what  they 
had  before,  with  an  increased  capacity  for 
producing  future  profits."  Grant  v.  Hart- 
ford &  N.  H.  R.  R.  Co.,  93  U.  S.  225,  23 
L.  Ed.  878.    In  Mayer  v.  Nethersole,  71 
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App.  Dlv.  883,  75  N.  T.  Supp.  987,  this  sub- 
ject  was  considered  in  the  interpretation  of 
a  contract  between  an  actress  and  her  man- 
ager, wherein  he  was  to  receive  a  certain 
percentage  of  her  profits  in  proposed  theatri- 
cal tours.  The  court  said:  "The  contro- 
versy Is  over  the  meaning  of  the  word  •prof- 
its,' the  appellant  contending  that  the  cost  of 
•production,'  which  includes  scenery,  cos- 
tumes, properties,  and  other  expenses  in  pre- 
paring for  the  commencement  of  the  theatri- 
cal season,  as  well  as  running  expenses,  in- 
cluding salaries,  railroad  fares,  royalties,  ad- 
vertising, etc.,  must  be  deducted  before  there 
are  any  profits,  and  the  respondent  insists 
that  the  cost  of  'production'  should  not  be 
deducted."  The  referee  in  that  case  held 
that  this  cost  of  production  was  a  part  of 
the  appellant's  permanent  capital,  invested 
not  merely  for  the  two  seasons,  but  for  the 
future,  the  property  being  and  remaining 
hers,  and  that,  therefore,  the  cost  should 
not  be  deducted  in  determining  the  amount 
of  profits.  On  exceptions  to  this  decision  of 
the  referee,  the  court  said:  "In  manufacture, 
agriculture,  and  ordinary  business,  the  word 
•profit'  ordinarily  means  the  excess  of  re- 
turns over  expenditures,  and  may  or  may 
not,  according  to  circumstances,  include  in 
the  returns  any  increase  in  value  of  the  capi- 
tal and  in  the  expenditures  any  depreciation 
of  capital.  In  a  more  scientific  sense  It  re- 
lates to  that  excess  which  remains  after  de- 
ducting from  the  returns,  not  only  the  oper- 
ating expenses  and  depreciation  of  capital, 
but  also  interest  on  the  capital  employed. 
The  appellant  could  not  be  heard  to  say  that 
she  intended  In  her  offer  to  use  the  word 
•profits'  In  a  technical  or  scientific  sense,  for 
the  respondent  presumably  accepted  It  ac- 
cording to  its  ordinary  meaning.  She  seeks 
to  attach  to  it  a  special  meaning  different 
from  the  sense  In  which  it  is  ordinarily  used 
in  the  business  world  She  includes  among 
the  expenditures  the  cost  of  production, 
which  Is  the  money  embarked  in  the  venture 
at  the  outset;  but  she  takes  no  account  of 
the  assets  at  the  expiration  of  the  contract" 
Page  388  of  71  App.  Dlv.,  page  991  of  75  N. 
T.  Supp. 

At  the  beginning  of  this  venture  the  city 
transferred  Its  two  wells  and  leases,  delivered 
its  bonds  to  the  amount  of  $2,300,  and  granted 
the  use  of  its  streets  to  the  company;  thus 
contributing  that  much  towards  the  invest- 
ment necessary  to  launch  the  enterprise.  The 
company  was  to  furnish  whatever  else  might 
be  necessary  for  that  purpose,  and  was  to 
own  and  operate  the  plant  The  annual  prof- 
Its  were  to  be  divided,  one-fifth  to  be  paid  to 
the  city  and  the  remaining  four-fifths  to  be 
retained  by  the  company.  It  cannot  be  sup- 
posed that  In  computing  these  profits  the  ex- 
penditures of  the  company  creating  the  es- 
tablishment were  to  be  charged  as  expenses 
against  its  receipts,  for  such  expenditures 
constituted  its  own  contribution  to  the  enter- 
prise.  The  company  engaged  to  furnish  a 


supply  of  gas  to  the  people  of  the  city,  as 
stated  In  the  agreement  Incident  to  this 
supply,  It  must  be  held  that  the  company  un- 
dertook, aided  by  the  contribution  of  the  city, 
to  furnish  the  necessary  Instrumentalities  for 
producing  and  distributing  this  supply.  These 
Instrumentalities  included  all  necessary  wells, 
trenches,  pipes,  mains,  and  appliances  con- 
stituting its  plant  estimated  at  the  trial  to  be 
worth  $60,000.  In  this  the  city  has  no  pro- 
prietary interest,  and  no  voice  or  concern  as 
to  its  cost  The  cost  of  operation  in  furnish- 
ing gas  within  the  city,  upon  which  profits 
are  to  be  divided,  including  necessary  repairs, 
must  be  charged  as  expenses,  to  be  deducted 
from  the  amount  received  therefor  in  order 
to  determine  the  profit  thereon.  Such  ex- 
penses, however,  will  not  include  expendi- 
tures for  new  wells,  mains,  or  other  perma- 
nent Improvements  or  betterments,  nor  the 
cost  of  supplying  gas*  and  making  sales,  In  the 
profits  of  which  the  city  does  not  share. 

It  is  suggested  that  It  will  be  difficult  to 
distinguish  these  items.  The  receipts  and  ex- 
penditures of  the  company  have  not  been 
classified,  but  are  entered  In  one  common  ac- 
count including  the  cost  of  the  establishment 
and  the  operation  of  the  service,  and  in  mat- 
ters pertaining  to  sales  within  and  without 
the  city ;  but  this  difficulty  cannot  affect  the 
rights  of  the  plaintiff,  and  probably  will  not 
be  found  to  be  as  great  as  anticipated.  In 
presenting  its  estimates  for  the  computation 
of  profits,  counsel  for  the  plaintiff  deduct 
from  the  amount  of  sales  within  the  city  the 
amount  received  from  sales  to  manufacturers. 
The  defendant  now  contends  that  there  should 
be  a  further  reduction  for  gas  sold  to  church- 
es, the  opera  house,  stores,  and  offices— that 
these  are  not  "domestic  purposes."  The  term 
was  probably  used  with  reference  to  the  or- 
dinary distinction  usually  made  in  the  sale 
of  gas  for  light  and  heat  for  the  comfort 
and  convenience  of  Individuals  in  their  homes, 
offices,  stores,  churches,  and  the  like,  and 
sales  made  to  manufacturers  to  generate 
power.  Usually  reductions  are  made  for  the 
latter  purpose  from  the  schedule  of  prices  for 
the  former.  The  term  "domestic"  has  a  wide- 
ly varying  meaning,  and,  while  its  primary 
significance  relates  to  the  house  or  home,  it 
is  often  used  in  a  vastly  broader  sense,  its 
significance  must  always  be  determined  witb 
reference  to  the  subject-matter  and  the  rela- 
tion in  which  it  appears.  In  this  contract 
and  with  reference  to  this  subject  the  more 
reasonable  view  is  that  it  applies,  not  only  to 
the  homes  of  the  city,  but  to  other  places 
named,  where  its  principal  use  is  for  heating; 
and  lighting,  and  not  for  power.  It  appears 
that  the  parties  so  construed  the  term  to  ex- 
clude only  manufacturing  purposes.  The  sec- 
retary and  manager  of  the  company,  after 
stating  as  a  witness  the  amount  of  sales  for 
all  purposes,  and  deducting  the  amount  of 
sales  for  manufacturing  purposes  In  the  city, 
and  giving  the  balance,  was  asked:  "Q.  Does 
that  sum  represent  the  proceeds  for  sale  or 
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gas  sold  to  the  Inhabitants  of  the  city  for  do- 
mestic purposes  from  the  time  the  first  gas 
was  famished  in  November,  1900,  up  to  the 
last  of  December,  1006?  A.  Tes,  sir,  as  I  un- 
derstand it" 

It  is  not  necessary  to  consider  the  alleged 
errors  in  ruling  upon  testimony.  These  rul- 
ings were  fairly  incidental  to  the  mistaken 
theory  upon  which  the  judgment  rests,  i.  e., 
that  the  company  might  treat  its  entire  out- 
lay In  creating  the  plant  as  expense  of  opera- 
tion. 

Because  of  this  error,  the  Judgment  1b  re- 
Teraed,  and  a  new  trial  ordered. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  STONE. 

(Supreme  Court  of  Kansas.    July  3,  1908. 
Rehearing  Denied  Oct  2,  1908.) 

L  Cabbubs— Trover  and  Conversion— Ac- 
tions —  Persons  Entitled  to  Sue  — Con- 
signor. 

The  petition  alleged  in  substance  that  the 
plaintiff  had  agreed  to  furnish  to  parties  named 
certain  loads  of  coal  at  Scammon,  Kan.,  on 
board  of  cars,  payment  therefor  to  be  made  up- 
on receipt  of  the  same  at  the  places  of  desti- 
nation :  that  the  plaintiff  had  delivered  the  coal 
to  the  railway  company  on  its  cars  to  be  trans- 
ported accordingly,  and  that  the  company  re- 
fused to  deliver  the  coal  to  the  consignees,  but 
wrongfully  confiscated  and  converted  it  to  its 
own  use ;  that  30  days  had  elapsed,  and  the  de- 
fendant had  failed  and  refused  to  pay  for  the 
coal  so  taken,  although  duly  demanded  in  writ- 
ing— and  prayed  for  Judgment  for  the  value  of 
the  property,  plus  15  per  centum  of  the  same, 
and  for  an  attorney's  fee.  Held,  that  the  ac- 
tion could  be  maintained  by  the  plaintiff  upon 
the  causes  of  action  so  stated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  5§  262-265.] 

1  Appeal  and  Error— Harmless  Error—  Er- 
ror Favorable  to  Pabtt  Complaining. 
Upon  an  objection  to  evidence  under  the 
petition,  the  court  committed  no  error  prejudi- 
cial to  the  defendant  in  holding  that  the  ac- 
tion should  be  proceeded  with  on  the  theory  that 
it  was  a  suit  on  an  implied  contract,  and  that 
the  measure  of  recovery,  if  the  plaintiff  should 
show  a  right  to  recover,  was  the  reasonable  val- 
ne  of  the  property  appropriated  at  the  time  of 
such  appropriation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ff  4052-4062.] 

3.  Evidence— Admissibility— Admissions. 

Certain  statements  of  the  defendant's  fuel 
«gent,  objected  to  as  being  only  an  offer  to  com- 
promise, were  competent  as  tending  to  show  the 
as*  of  the  coal  by  the  company  and  its  liability 
therefor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  §  746.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cherokee  Coun- 
ty; C.  A.  McNeill,  Judge. 

Action  by  James  Stone,  Sr.,  against  the 
St  Louis  &  San  Francisco  Railroad  Com- 
pany for  coal  delivered  to  it  for  shipment 
and  appropriated  by  It  to  its  own  use.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 


L  F.  Parker,  W.  F.  Evans,  and  R.  R. 
Vermilion,  for  plaintiff  in  error.  Skidmore 
&  Walker,  for  defendant  in  error. 

BENSON,  J.  The  plaintiff,  James  Stone,  a 
dealer  In  coal,  delivered  to  the  defendant 
railroad  company,  at  Scammon,  four  car  loads 
of  coal,  consigned  to  the  Sheridan  Coal 
Company  at  Kansas  City,  Mo.  About  the 
same  time  H.  Jenkins,  another  coal  dealer, 
delivered  three  car  loads  of  coal  to  the  com- 
pany at  the  same  place,  consigned  to  A. 
Clymer  at  Joplln,  Mo.;  and  J.  C.  Hughes, 
another  coal  dealer,  delivered  to  the  com- 
pany at  the  same  place  a  car  load  of  coal 
consigned  to  J.  Coushln,  at  Miami,  Ind.  T. 
All  this  coal  was  loaded  into  the  defendant's 
cars  on  its  tracks  at  Scammon.  Bills  of 
lading  were  made  out  on  blanks  furnished 
by  the  company  for  coal  shipment,  and  hand- 
ed to  the  defendant's  agent  in  charge  of  Its 
business  at  Scammon  for  his  signature.  He 
took  the  bills,  erased  the  names  of  the  con- 
signees, and  wrote  "Frisco"  over  the  era- 
sures, signed  his  name  as  agent  and  deliver- 
ed them  to  the  consignors.  In  returning 
one  of  the  bills  he  said:  "That  coal  belongs 
to  the  company."  The  defendant  appropriat- 
ed the  coal  to  Its  own  use,  and  did  not  deliv- 
er any  of  It  to  the  consignees.  Jenkins  and 
Hughes  assigned  their  respective  claims  to 
the  plaintiff,  who  thereupon  brought  suit 
alleging  that  the  defendant  had  wrongfully 
confiscated  and  converted  this  coal  to  Its 
own  use,  and  that  80  days  had  elapsed,  and 
payment  had  not  been  made  to  the  plain- 
tiff therefor.  The  prayer  was  for  Judgment 
for  the  value  of  the  coal,  plus  15  per  centum 
thereon,  and  6  per  centum  Interest,  and  an 
attorney's  fee.  The  answer  was  a  general 
denial.  On  an  objection  being  made  to  evi- 
dence under  the  petition,  the  court  ruled 
"that  the  objections  to  the  introduction  of 
testimony  are  overruled,  and  the  court  pro- 
ceeds to  try  the  case  on  the  theory  that  this 
is  a  suit  on  an  implied  contract  for  unlawful 
conversion,  and  that  the  measure  of  recovery, 
if  it  Is  shown  that  plaintiff  is  entitled  to  re- 
cover, Is  the  reasonable  market  value  of  the 
property  appropriated  at  the  time  and  place 
it  was  appropriated."  The  plaintiff  recover- 
ed a  judgment  for  the  value  of  all  the  coal. 
Error  is  predicated  on  the  order  overruling 
the  objections  to  evidence  under  the  petition. 
The  petition  contained  the  following  state- 
ment: "That  on  or  about  the  31st  day  of 
March,  1906,  at  Scammon,  Kan.,  the  plaintiff 
verbally  agreed  with  the  Sheridan  Coal  Com- 
pany, of  Kansas  City,  Mo.,  to  furnish  it 
at  Scammon,  Kan.,  on  board  the  cars,  with 
two  car  loads  of  lump  coal,  at  the  agreed 
price  of  S3  per  ton,  payment  therefor  to  be 
made  upon  receipt  of  same  by  it  in  Kan- 
sas City,  Mo.,  the  freight  or  carriage  cost 
thereof  to  be  paid  by  the  said  the  Sheridan 
Coal  Company  upon  the  arrival  of  said  coal 
at  its  destination.  That  the  plaintiff  attempt- 
ed to  carry  out  his  said  agreement  with  said 
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the  Sheridan  Coal  Company,  and  In  pursuance 
thereof,  on  or  about  March  81,  1906,  de- 
livered to  the  defendant,  on  its  Stilson 
switch,  near  Scammon,  In  Cherokee  county, 
Kan.,  In  car  No.  70233,  fifty-eight  thousand 
four  hundred  (58,400)  pounds  of  lump  coal, 
of  the  value  of  $3  per  ton,  •  •  •  and 
said  defendant  on  said  date  as  such  com- 
mon carrier  received  said  coal  in  the  re- 
spective cars  aforesaid  from  the  plaintiff 
for  shipment  as  aforesaid."  Similar  aver- 
ments were  made  in  each  count  respecting 
each  shipment.  The  argument  is  that  the 
petition  shows  a  consummated  sale  to  the 
consignees  and  delivery  on  board  the  cars, 
and  that  any  right  of  action  to  recover  for 
such  coal  was  in  them  and  not  In  the  plain- 
tiff. The  petition  does  not,  as  the  defendant 
insists,  allege  that  plaintiff  sold  the  coal  de- 
livered on  board  the  cars.  It  alleges  that  he 
furnished  the  coal  on  board  the  cars,  to  be 
paid  for  on  receipt  of  the  coal  at  the  place 
of  destination.  The  coal  was  never  received 
at  that  place.  In  the  course  of  business  the 
consignor,  who  sells  goods  delivered  on  board 
the  cars,  obtains  a  bill  of  lading  therefor, 
showing  the  consignment  The  defendant 
not  only  refused  to  transport  the  coal,  but 
refused  to  give  a  bill  of  lading  showing  the 
consignment.  These  facts  distinguish  the 
case  from  those  cited  by  counsel,  where  title 
passed  by  delivery  on  board  cars. 

The  defendant  relies  on  the  decision  in 
Luhrig  Coal  Co.  v.  Jones  &  Adams  Co.,  14 
Fed.  617,  72  C.  C.  A.  311.  It  appeared  In 
that  case  that  coal  had  been  sold  for  future 
shipment,  to  be  delivered  on  board  of  cars, 
and  to  be  paid  for  in  monthly  payments  for 
coal  so  shipped.  Some  of  the  coal  was  con- 
fiscated by  the  railroad  company,  and  the 
purchaser  sued  the  consignor  for  damages 
for  failure  to  fulfill  the  contract.  The  con- 
signor had  Informed  the  purchaser  of  this 
seizure  by  the  railroad  company  by  way 
of  excuse  for  Its  delay,  and  thereupon  the 
purchaser  wrote:  "The  contract  only  re- 
quires that  you  load  the  coal  on  cars  at  your 
mines  for  us.  If  you  do  that,  the  coal  la 
ours.  If  it  Is  confiscated,  we  will  deal  with 
the  railroads  In  regard  thereto."  The  court 
held  that  this  Interpretation  of  the  agree- 
ment by  the  parties  was  correct.  In  this 
case,  however,  there  was  to  be  no  payment 
until  the  coal  was  received  at  the  place  of 
destination.  The  delivery  there  was  prevent- 
ed by  the  appropriation  made  by  the  com- 
pany. The  plaintiff  could  not  recover  from 
the  consignees,  for  the  coal  had  not  been  re- 
ceived by  them.  It  was  not  received  by  them, 
because  the  defendant  refused  to  transport 
it,  and  appropriated  It  to  its  own  use.  The 
defendant,  having  caused  the  loss  to  the 
plaintiff,  must  be  held  liable  therefor.  There 
was  loss  to  the  plaintiff,  and  corresponding 
gain  to  the  defendant  The  tort  was  one  that 
could  be  waived,  and  as  the  court  construed 
the  petition,  the  plaintiff  consenting  thereto, 


the  tort  was  waived  and  recovery  allowed 
upon  the  implied  contract  to  pay  for  the 
value  of  the  coal  taken.  The  defendant 
having,  by  changing  the  bills  of  lading,  con- 
signed the  coal  to  Itself,  It  must  be  presum- 
ed that  it  Intended  to  pay  for  It  It  was 
not  Injured  because  the  plaintiff  did  not 
insist  upon  his  right — If  he  had  such  right — 
to  recover  upon  the  tort  or  under  the  stat- 
ute. Chapter  343,  p.  568,  Laws  1905;  Chase 
v.  Railway  Co.,  70  Kan.  546,  79  Pac.  153; 
Burgess  &  Son  v.  Alcorn,  75  Kan.  735,  90 
Pac.  239.  If  the  court  erred  in  construing 
the  pleading,  It  was  In  favor  of  the  defend- 
ant and  therefore  Is  not  prejudicial.  Gen.  St 
1901,  §  4574;  Hopklnson  v.  Conley,  75  Kan. 
65,  88  Pac.  549. 

It  is  Insisted  that  the  court  erred  In  al- 
lowing the  plaintiff  to  testify  to  a  conversa- 
tion with  the  defendant's  fuel  agent.  It  ap- 
pears that  plaintiff  had  sent  In  a  bill  for 
this  coal,  and  that  the  fuel  agent  had  call- 
ed in  response  to  that  demand.  The  follow- 
ing Is  the  testimony  objected  to:  "Q.  What 
did  Mr.  McAuIlffe  say  about  paying  you  for 
the  coal?  A.  Well,  he  sent  for  me  up  to  my 
house.  He  was  In  the  station  office.  I  came 
down  there.  Of  course,  I  was  made  ac- 
quainted with  him,  and  he  said  he  came  to 
have  a  talk  with  us  about  that  coal  bill 
that  the  Frisco  owed.  He  would  like  to  have 
It  settled;  said  he  never  had  a  lawsuit  in 
his  department  and  did  not  want  one."  An- 
other question  was  asked,  and  answered,  not 
material  to  this  ruling.  The  specific  objec- 
tion now  insisted  upon  is  that  this  was  an  at- 
tempt to  compromise,  and  that  the  state- 
ments made  by  defendant's  agent  In  that  ef- 
fort cannot  be  used  In  evidence.  The  rule, 
as  stated  In  the  cases  cited  by  the  defend- 
ant is  that  offers  of  compromise  are  not 
admissible,  unless  they  contain  admissions  of 
fact  Rudd  v.  Dewey,  121  Iowa,  454,  98  N.  W. 
973;  Halstead  v.  Coen,  31  Ind.  App.  302,  67 
N.  E.  957.  The  statements  of  the  fuel  agent 
tended  to  show  an  admission  of  fact  A  bill 
having  been  presented  for  the  coal,  he  called, 
and  said  that  he  came  "to  have  a  talk  about 
that  coal  bill  that  the  Frisco  owed."  This 
evidence  was  properly  admitted,  as  tend- 
ing to  show  that  the  company  had  used  the 
coal,  and  the  fact  that  the  effort  to  settle 
for  it  failed  does  not  destroy  the  probative 
effect  of  the  admission,  nor  the  plaintiff's 
right  to  use  It  In  evidence.  2  Wlgmore  on 
Evidence,  §§  1061,  1062.  This  does  not  ap- 
pear to  have  been  an  effort  to  buy  peace  by 
offering  to  compromise  a  disputed  claim, 
but  an  effort  to  settle  an  admitted  liability. 
At  least  the  statement  of  the  agent  tended  to 
show  such  admission,  and  was,  therefore, 
properly  received.  Person  v.  Bowe,  79  Minn. 
238,  82  N.  W.  480;  Brice  v.  Bauer,  108  N.  Y. 
428,  15  N.  E.  695,  2  Am.  St.  Rep.  454;  Snow 
v.  Batchelder,  8  Cush.  (Mass.)  513. 

The  judgment  is  affirmed. 
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HAAG  et  al.  r.  BAKER, 

(Supreme  Court  of  Kansas.    July  8,  1906. 
Rehearing  Denied  Oct  2,  1906.) 

1.  TRUSTS — CONSTBUOTIVE  TBUST8. 

Where  a  tract  of  land  is  incumbered  by 
four  mortgages  to  separate  mortgagees,  and  the 
holder  of  the  first  mortgage  lien  brings  an  action, 
to  which  all  are  made  parties,  and  therein  ob- 
tains a  decree  of  foreclosure  and  order  of  sale 
barring  all  subsequent  lien  holders,  and  where 
thereafter  the  holders  of  the  third  and  fourth 
liens  assign  their  mortgages  to  the  holder  of  the 
second  lien  to  procure  a  stay  of  the  sale  and  to 
arrange  for  the  payment  of  the  judgment,  and 
the  second  lien  holder  makes  the  contemplated 
arrangement  in  good  faith  and  pays  a  part  of 
the  judgment,  but  fails,  without  fault  on  her 
part,  but  through  inability,  to  complete  the  pay- 
ment, and  the  holder  of  the  first  lien  proceeds 
to  sell  the  land  under  the  judgment,  and  the 
holder  of  the  second  mortgage,  in  fair  competi- 
tion, buys  the  land  at  the  master's  sale  and  re- 
ceives a  master's  deed  therefor  upon  the  con- 
firmation of  the  sale,  held,  that  by  such  sale 
the  holders  of  the  third  and  fourth  liens  are  di- 
vested of  all  their  interest  in  the  land,  and  the 
relation  of  trustee  and  cestui  que  trust  does  not 
exist  between  the  purchaser  and  such  former 
lien  holders. 

2.  Mortgages—  Foreclosure— Sale  —  Rights 
of  Mortgagor. 

Where,  in  such  case,  the  original  owner  and 
mortgagor  of  the  land  has.  prior  to  the  com- 
mencement of  the  foreclosure  action,  made  a 
deed  of  the  land  to  the  holders  of  the  second  and 
third  liens,  but  which  deed  is  really  a  mortgage 
to  secure  his  indebtedness,  his  rights  to  the 
land  are  also  foreclosed  by  the  action,  he  being 
a  party  thereto,  and  he  is  not  entitled  to  an  ac- 
counting in  an  action  to  recover  the  stipulated 
rent  by  the  purchaser,  from  whom  he  has  rented 
the  land  after  the  sale. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  Comity; 
F.  A.  Meckel,  Judge. 

Action  by  Sarah  J.  Baker  against  B.  F. 
Haag  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

The  findings  of  fact  made  by  the  trial 
court  are  as  follows: 

"(1)  The  plaintiff  and  all  the  defendants 
sustain  the  relation  of  brothers  and  sisters 
to  each  other,  except  Sue  H.  Haag,  who  is 
the  wife  of  B.  F.  Haag.  All  of  them  are  the 
children  and  heirs  at  law  of  Margaret  Haag, 
deceased.  John  Haag,  one  of  the  defend- 
ants, is  the  duly  qualified  and  acting  execu- 
tor of  the  estate  of  said  Margaret  Haag, 
deceased. 

"(2)  On  and  prior  to  June  23,  1904,  the 
defendant  B.  F.  Haag  was  the  owner  of  the 
land  in  controversy,  consisting  of  786%  acres 
of  land  in  sections  15  and  21,  of  township 
17,  range  12,  in  Lyon  county,  Kan. 

"(3)  At  that  time  said  land  was  Incumber- 
ed by  mortgages  as  follows:  (a)  Northwest- 
ern Life  Insurance  Company,  $6,000.  (b) 
Sarah  J  Baker  (principal  and  part  interest), 
$2,500.  (c)  John  Haag  (principal  and  part 
interest),  $1,800.  (d)  Estate  of  Margaret 
Haag  (principal  and  part  interest),  $3,000. 
All  of  said  mortgages  were  executed  by  said 
B.  F.  Haag  and  his  wife,  and  on  July  1, 


1894,  amounted  In  the  aggregate,  principal 
and  interest,  to  the  sum  of  $13,000. 

•'(4)  On  June  23,  1894,  said  B.  F.  Haag 
and  bis  wife  executed  a  certain  warranty 
deed,  conveying  to  said  Sarah  J.  Baker  and 
John  Haag  all  of  said  land,  and  said  grant- 
ors caused  said  deed  to  be  recorded  in  the 
office  of  the  register  of  deeds  of  Lyon  coun- 
ty, Kan.,  on  the  same  day.  Said  deed  was 
in  the  ordinary  and  usual  form  of  warran- 
ty deeds,  containing  the  usual  covenants, 
and  was  without  reservation  or  exception  of 
any  kind,  except  that  it  was  made  subject 
to  the  mortgages  then  upon  said  land.  B.  F. 
Haag  and  his  wife,  together  with  their  fam- 
ily, were  at  that  time,  and  for  nearly  10 
years  prior  thereto,  residing  upon  said  land 
and  occupying  the  same  as  their  family 
homestead.  The  grantees  therein  named, 
said  Sarah  J.  Baker  and  said  John  Haag, 
were  at  this  time,  and  for  years  before  had 
been,  residents  of  the  state  of  Pennsylvania, 
and  neither  of  them  had  any  knowledge  or 
notice  of  any  kind  of  the  making  of  said 
deed  until  several  days  thereafter,  when 
said  Sarah  J.  Baker  came  to  the  state  of 
Kansas. 

"(5)  Said  B.  F.  Haag  end  his  wife  execut- 
ed said  deed  voluntarily  and  of  their  own 
free  will  and  accord,  and  not  because  of  any 
Inducement  or  pressure  brought  to  bear  up- 
on them  by  said  grantees  or  either  of  them. 
It  is  alleged  to  have  been  made  for  the  pur- 
pose of  making  said  grantees  preferred  cred- 
itors of  said  B.  F.  Haag;  but  I  find  from 
the  evidence  of  said  B.  F.  Haag  that  it  was 
also  made  by  him  for  the  purpose  of  pre- 
venting his  other  creditors,  whom  he  owed 
at  that  time  to  the  amount  of  about  $1,500, 
from  obtaining  judgment  liens  upon  any  of 
said  land.  I  further  find  that  all  of  said 
creditors  were  afterwards  paid  in  full  by 
said  B.  F.  Haag;  but  when  they  were  paid 
has  not  been  shown. 

"(6)  On  June  28,  1894,  an  action  was  pend- 
ing in  the  United  States  Circuit  Court  for 
the  District  of  Kansas,  wherein  the  said 
Northwestern  Life  Insurance  Company  was 
suing  the  said  B.  F.  Haag  upon  the  mort- 
gage held  by  It  upon  said  land.  The  said 
Sarah  J.  Baker  and  said  John  Haag  were 
parties  defendant  in  said  suit,  and  both  of 
them  had  been  notified  of  the  pendency 
thereof  by  the  attorneys  for  said  insurance 
company,  and  they  were  requested  to  enter 
their  appearance  In  said  suit  and  were  ad- 
vised to  file  cross-bills  therein,  setting  forth 
their  Interest  under  the  mortgages  by  them 
held  at  that  time. 

"(7)  At  that  time  the  mortgage  of  said 
Northwestern  Life  Insurance  Company  was 
a  first  lien  upon  all  of  said  land;  the  mort- 
gage of  Sarah  J.  Baker  was  a  second  lien 
upon  all  of  said  land,  subject  only  to  the 
mortgage  of  said  Insurance  company;  and 
the  mortgage  of  said  John  Haag  and  the  one 
of  the  estate  of  Margaret  Haag,  deceased, 
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being  subject  to  the  Insurance  company  and 
Sarah  J.  Baker  mortgages. 

"(8)  The  financial  troubles  and  difficulties 
of  said  B.  F.  Haag  bad  been  discussed  by 
the  other  brothers  and  sisters  to  such  an  ex- 
tent that  at  said  time,  to  wit,  In  June,  1894, 
and  for  a  long  time  before  that  time,  they 
regarded  him  as  hopelessly  insolvent,  and 
none  of  them  were  willing  to  advance  any 
more  money  to  him.  On  June  22,  1894,  the 
defendant  John  Haag,  knowing  that  said 
Sarah  J.  Baker  was  going  to  Kansas,  to  pro- 
tect her  interests  In  said  property,  gave  to 
her  his  mortgage  and  the  mortgage  owned 
by  the  Margaret  Haag  estate,  for  the  pur- 
pose of  having  cross-bills  filed  in  said  suit 
then  pending  in  court,  and  said  .Sarah  J. 
Baker  at  that  time  executed  a  receipt  there- 
for, a  copy  of  which  Is  attached  to  John 
Haas's  amended  answer,  as  an  exhibit  and 
marked  'A.' 

"(9)  On  June  25,  1894,  said  Sarah  J.  Baker 
arrived  in  Kansas,  from  her  home  in  Penn- 
sylvania, and  then  for  the  first  time  learned 
tbat  said  B.  F.  Haag  and  his  wife  had  con- 
veyed the  title  of  all  of  said  land  to  her 
and  to  John  Haag.  Mrs.  Baker  then  con- 
cluded not  to  file  cross-bills  in  said  suit,  but 
to  endeavor  to  make  some  arrangement  with 
the  Northwestern  Life  Insurance  Company 
for  a  new  loan  upon  said  land,  or  for  an  ex- 
tension of  the  one  then  upon  said  land,  and 
which  said  Insurance  company  was  tben 
seeking  to  recover.  With  that  object  in  view 
she  obtained  from  said  John  Haag  a  quitclaim 
deed  of  all  his  title  in  all  of  said  land,  and 
also  assignments  of  the  two  mortgages  then 
held  by  him;  that  is,  his  own  mortgage  and 
the  one  belonging  to  the  estate  of  Margaret 
Haag,  deceased.  Said  quitclaim  deed  and 
said  assignments  were  received  by  said  Sa- 
rah J.  Baker  and  duly  recorded  on  July  14, 
1894. 

"(10)  On  July  14,  1894,  Sarah  J.  Baker, 
without  consideration,  released  of  record 
the  mortgage  to  herself  and  also  the  mort- 
gages to  John  Haag  and  to  tbe  estate  of 
Margaret  Haag,  which  had  been  assigned  to 
her.  This  was  done  solely  for  the  purpose 
of  enabling  her  to  handle  the  property  and 
obtain  a  loan  thereon  to  satisfy  the  mort- 
gage of  the  Insurance  company. 

"(11)  On  July  14,  1894,  Sarah  J.  Baker  ex- 
ecuted to  said  B.  F.  Haag  an  Instrument  in 
writing,  a  copy  of  which  is  attached  to 
said  defendant's  answer  and  cross-petition, 
marked  'Exhibit  A,'  providing  for  the  con- 
veyance to  said  B.  F.  Haag  of  all  of  said 
lands  in  tbe  event  that  said  B.  F.  Haag 
should,  within  two  years  from  the  date  of 
said  instrument,  pay  all  of  the  indebtedness 
secured  by  the  mortgages  then  held  by  said 
Sarah  J.  Baker  and  all  repairs  and  taxes 
thereon  and  necessary  expenses. 

"(12)  On  July  5,  1894,  said  Sarah  J.  Baker 
executed  to  John  Haag  an  instrument  In 
writing,  a  copy  of  which  is  attached  to  his 
answer  and  cross-petition,  marked  'Exhibit 


III,'  providing  for  the  conveyance  to  said 
John  Haag,  at  any  time  within  two  years 
from  the  date  of  said  instrument,  of  all  of 
said  lands,  provided  the  foreclosure  pro- 
ceedings then  pending  did  not  divest  her  of 
the  same,  upon  full  payment  to  her  of  all 
that  might  then  be  due  to  her  upon  her 
mortgage,  and  all  her  necessary  and  reason- 
able expenses,  and  all  moneys  she  may  have 
been  compelled  to  pay  In  proteoting  said 
land  from  the  Hen  of  said  insurance  compa- 
ny's mortgage. 

"(13)  About  October  8,  1894,  said  Insur- 
ance company  obtained  a  judgment  against 
tbe  defendant  B.  F.  Haag  for  $6,156.12  debt 
and  $85.18  costs,  and  a  decree  foreclosing 
its  mortgage  against  all  -tbe  defendants  in 
Its  suit  then  pending  in  said  United  States 
Circuit  Court 

"(14)  About  October  18,  1894,  the  plaintiff 
entered  Into  a  written  agreement  with  said 
insurance  company  to  stay  the  sale  of  said 
real  estate  under  the  foreclosure  proceedings 
of  a  period  of  three  years  from  June  1, 1895, 
in  consideration  that  she  would  reduce  the 
judgment  in  said  suit  to  $5,000.  The  plain- 
tiff, In  compliance  therewith,  paid  on  said 
judgment  the  sum  of  $1,68435,  and  there- 
by reduced  the  same  to  $5,000.  It  was  also 
further  agreed  in  said  agreement  that  the 
sum  of  $500  should  be  paid  on  said  judgment 
at  the  expiration  of  one  year  from  the  date 
of  said  agreement,  and  $500  in  two  years 
thereafter,  and  that  the  interest  at  the  rate 
of  6  per  cent  per  annum  should  be  paid 
each  year,  payable  semiannually,  and  that 
the  remaining  sum  of  $4,000  should  be  paid 
at  the  expiration  of  said  three  years.  Tbe 
defendant  B.  F.  Haag  was  a  party  to  said 
agreement  of  extension,  and  he  signed  the 
same  about  October  15,  1895,  and  agreed  to 
be  bound  thereby  and  consented  thereto. 

"(15)  The  money  which  was  required  to 
reduce  said  insurance  company's  judgment 
to  $5,000  was  borrowed  by  the  plaintiff  at  a 
bank  in  Pennsylvania,  her  brother,  John 
Haag,  signing  her  note  with  her  as  surety; 
but  the  plaintiff  afterward  paid  said  note 
out  of  her  own  money. 

"(16)  During  the  negotiations  which  finally 
culminated  In  tbe  execution  of  the  extension 
agreement  referred  to  in  the  fourteenth  find- 
ing herein,  said  B.  F.  Haag  promised  and 
agreed  to  pay  at  least  $1,000  each  year,  to 
be  applied  In  reduction  of  the  debts  then 
owing  by  him,  if  Sarah  J.  Baker  would  raise 
tbe  amount  of  money  required  to  reduce  the 
insurance  company's  judgment  to  $5,000.  B. 
F.  Haag  was  to  pay  said  sum  of  at  least 
$1,000  each  year  to  Sarah  J.  Baker,  so  as 
to  enable  her  to  meet  the  payments  each 
year  that  were  required  to  be  made  under 
the  terms  of  said  extension  agreement,  and 
whatever  sum  he  should  pay  over  and  above 
the  amount  required  for  tbat  purpose  was 
to  be  applied  by  her  upon  his  indebtedness  to 
her.  Under  said  agreement  said  B.  F.  Haag 
paid  to  Mrs.  Sarah  J.  Baker  the  following 
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gums  of  money:  $800  in  October,  1885;  $300 
In  July,  1896;  and  $310  In  January,  1897. 
All  said  sums  were  sent  by  Mrs.  Baker  to 
the  insurance  company  as  partial  payments 
upon  said  extension  agreement  The  first 
two  payments  were  accepted  by  said  insur- 
ance company;  but  the  $310  payment  was 
refused  by  it,  and  the  same  was  returned  by 
it  to  Mrs.  Baker,  and  by  her  retained  and  ap- 
plied by  her  upon  the  indebtedness  then  ow- 
ing to  her  by  said  B.  F.  Haag. 

"(17)  Neither  John  Haag  or  B.  F.  Haag 
have  ever  compiled  with  the  conditions  con- 
tained in  the  Instruments  referred  to  in  the 
eleventh  and  twelfth  findings  herein. 

"(18)  On  April  9,  1897,  all  of  said  real  es- 
tate was  sold  under  the  insurance  company's 
decree  of  foreclosure  by  Albrecht  Marburg, 
special  master  in  chancery,  and  the  same  was 
bid  in  by  Sarah  J.  Baker  for  the  sum  of 
$5,173 ;  the  same  being  the  amount  of  the  bal- 
ance then  due  on  its  judgment,  with  interest 
and  costs.  Said  sale  was  duly  confirmed  by 
the  court,  and  on  April  20,  1897,  a  master's 
deed  was  executed  and  delivered  to  her  for 
all  of  said  land.  On  said  day  and  after  said 
sale  Mrs.  Baker  told  B.  F.  Haag  that  she 
.claimed  to  be  the  absolute  owner  of  all  of 
said  lands. 

"(19)  All  of  said  land  was  reasonably 
worth,  during  the  years  1894,  1895,  1896,  and 
1897,  the  sum  of  about  $13,000. 

"(20)  In  1897,  and  after  Sarah  J.  Baker 
had  bought  said  land  at  said  special  master's 
sale,  said  B.  F.  Haag  leased  all  of  said  lands 
from  her  for  the  sum  of  $750  in  money  and 
bis  agreement  to  pay  the  taxes  on  all  of  said 
land.  About  a  week  or  ten  days  later  another 
lease  contract  for  the  term  of  one  year  was 
drawn  between  said  parties,  whereby  said 
B.  F.  Haag  agreed  to  pay  as  rent  for  all  of 
said  lands  the  sum  of  $850  per  annum ;  Mra 
Baker  to  pay  the  taxes  herself.  That  lease 
was  renewed  from  year  to  year  upon  the  same 
terms  and  conditions,  and  said  B.  F.  Haag 
paid  to  Sarah  J.  Baker  $850  each  year  up  to 
and  Including  the  year  1904.  The  $850  for 
1905  is  the  original  cause  of  action'  sued  upon 
in  plaintiffs  petition  herein.  Said  $850  for 
1905  and  $850  for  1906  have  been  deposited 
with  the  Admire  State  Bank,  and  are  held  by 
it  to  abide  the  judgment  and  decree  of  this 
suit  About  the  time  said  second  lease  con- 
tract was  prepared  said  Sarah  J.  Baker  told 
B.  F.  Haag  that  if  he  would  promptly  pay  to 
her  the  rent  money  under  said  lease,  and 
would  not  put  her  to  any  expense  in  collecting 
the  same,  she  would  give  to  John  Haag  the 
sum  of  $100  of  said  rent  money.  She  paid 
to  said  John  Haag  ont  of  said  rent  money 
the  sum  of  about  $83.  The  same  was  a  mere 
gift  or  gratuity  from  her  to  him. 

"(21)  Mrs.  Baker  obtained  the  money  neces- 
sary to  pay  for  the  land  at  the  master's  sale 
by  a  temporary  loan  at  a  bank,  and  afterward 
paid  off  the  bank  by  negotiating  for  a  loan  of 
$5,000  on  all  of  said  land  In  controversy  in 
this  suit  with  one  Caroline  L.  Fonda ;  and  on 


May  14,  1897,  Sarah  J.  Baker  executed  a 
mortgage  to  said  Caroline  Fonda  on  all  of 
said  land  to  secure  said  loan  for  $5,000  and 
the  same  is  now  a  first  lien  upon  said  land. 

"(22)  Some  time  during  1902  B.  F.  Hagg 
asked  Mra  Baker  what  she  wanted  for  said 
land.  She  told  him  that  if  be  would  pay  the 
debts  which  he  owed  to  John  Haag  individ- 
ually and  as  executor  of  the  Margaret  Haag 
estate,  she  would  deed  the  land  to  him  in 
payment  to  her  of  the  sum  of  $12,000.  The 
foregoing  offer  was  never  acted  upon,  and 
nothing  was  ever  done  by  either  thereunder. 

"(23)  The  land  in  controversy  is  now  rea- 
sonably worth  from  $22,000  to  $24,000;  it  hav- 
ing been  gradually  advanced  in  value  since 
it  was  sold  at  said  master's  sale. 

"(24)  From  the  evidence  and  the  Inference 
to  be  reasonably  drawn  therefrom  I  further 
find  that  in  her  dealings  with  John  Haag 
and  B.  F.  Haag,  Mrs.  Sarah  J.  Baker  acted 
in  good  faith  and  with  the  desire  to  aid  all 
of  them  so  far  as  she  could  do  so;  that  it 
was  her  first  purpose  to  protect  her  own  in- 
terests in  the  property  in  controversy,  and 
after  that  to  do  what  she  could  to  protect  the 
interests  of  John  Haag,  individually  and  as 
executor,  therein,  as  well  as  to  aid  B.  F. 
Haag,  if  possible;  that  she  accomplished  all 
of  said  purposes  by  securing  the  extension 
agreement  referred  to  and  by  executing  the 
written  instruments  to  John  Haag  and  to  B. 
F.  Haag  referred  to  in  the  eleventh  and 
twelfth  findings  herein;  that  said  written 
instruments  to  John  Haag  took  the  place  and 
stood  instead  of  the  mortgage  debts  thereto- 
fore held  by  him  individually  and  as  the 
executor  of  the  Margaret  Haag  estate;  that 
none  of  the  defendants  aided  or  offered  to 
aid  Sarah  J.  Baker  in  raising  the  money  re- 
quired to  obtain  said  extension  agreement; 
that  said  John  Haag  considered  the  money 
he  had  loaned  to  B.  F.  Haag,  which  was  se- 
cured by  mortgage  on  said  land,  as  lost  and 
that  none  of  the  defendants  who  were  asked 
to  help  Mrs.  Baker  would  do  so,  because  they 
believed  nothing  could  be  realized  from  said 
land  after  paying  the  first  mortgage  and  the 
debt  due  to  Mrs.  Baker;  that  Mrs.  Baker,  in 
all  that  she  did  in  and  about  protecting  her 
Interests  and  the  interests  of  the  defendants, 
was  not  acting  as  a  trustee  for  the  defend- 
ants, or  any  of  them,  but  all  that  she  did  in 
that  behalf  was  merely  as  a  sisterly  act  and 
a  desire  to  help  them  as  best  she  could  under 
the  existing  circumstances.  All  of  the  defend- 
ants knew  or  had  means  of  knowing  every- 
thing that  was  done  by  Mrs.  Baker  from  the 
time  said  land  was  conveyed  by  B.  F.  Haag 
and  his  wife  to  John  Haag  and  Mrs.  Sarah 
J.  Baker,  until  the  commencement  of  this 
action,  and  during  all  of  said  time ;  and  none 
of  the  defendants  ever  made  any  claim  of  an 
interest  in  or  to  the  land  in  controversy  since 
said  master's  sale  until  they  made  the  same 
In  this  suit.  All  of  them  knew,  and  had 
means  of  knowing,  that  Sarah  J.  Baker  claim- 
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ed  to  be  the  owner  In  fee  simple  of  all  of  said 
lands,  since  she  bought  the  same  at  said  mas- 
ter's sale." 

The  conclusions  of  law  are : 

"(1)  The  plaintiff,  Sarah  J. -Baker,  is  the 
owner  in  fee  simple  of  all  the  land  In  contro- 
versy in  this  suit 

"(2)  None  of  the  defendants  have  any  inter- 
est in,  or  claim  or  title  to,  or  Hen  upon,  any 
of  said  land. 

"(3)  The  plaintiff  is  entitled  to  have  her 
title  to  said  land  quieted  as  against  the 
claims  of  each  and  all  of  the  defendants. 

"(4)  The  defendant  B.  F.  Haag  is  in  pos- 
session of  said  land  as  the  tenant  of  the  plain- 
tiff, and  he  is  Justly  indebted  to  her  for  the 
rent  sued  for  in  this  action. 

"(5)  The  plaintiff  is  entitled  to  Judgment 
against  the  defendant  B.  F.  Haag  for  the 

sum  of  $  ,  with  6  per  cent  Interest  per 

annum  thereon  from  the    day  of 

 ,  1905. 

"(6)  The  plaintiff  is  entitled  to  Judgment 
against  all  the  defendants  for  the  costs  of 
this  suit 

"(7)  The  plaintiff  is  entitled  to  an  order 
upon  the  Admire  State  Bank  for  the  money 
deposited  with  It  as  rent  for  the  years  1005 
and  1006." 

L.  B.  Kellogg  and  J.  G.  Hutchison,  for 
plaintiffs  In  error.  Hamer  &  Harris,  for  de- 
fendant In  error. 

SMITH,  J.  The  principal  controversy  Is 
whether,  at  the  time  Mrs.  Baker  bought  the 
land  at  the  master's  sale,  she  should  be  held 
to  have  done  so  as  trustee  for  her  brothers 
and  her  mother's  estate.  That  she  Intended 
to  purchase  for  herself  alone  can  hardly  be 
questioned  under  the  evidence.  It  Is  contend- 
ed that  she  had  originally  taken  title  to  the 
land,  with  her  brother  John,  as  security  for 
a  debt  owing  to  her  from  her  brother  B.  F. ; 
that  she  had  accepted  from  John  an  assign- 
ment of  a  mortgage  which  he  personally  held 
against  the  land,  and  also  an  assignment  of 
a  mortgage  from  John  as  administrator  of 
the  mother's  estate;  that  such  assignments 
were  made  for  the  purpose  of  enabling  her 
to  get  an  extension  of  the  mortgage  to  the 
Northwestern  Life  Insurance  Company ;  that 
she  released  these  mortgages  of  record,  to- 
gether with  her  own,  for  that  purpose,  and 
did  procure  the  extension,  for  the  benefit  of 
herself,  her  brothers,  and  co-heirs.  From 
these  facts  it  is  argued  that  Mrs.  Baker  be- 
came a  trustee  for  her  brothers  and  co-heirs, 
and  she  could  not  at  her  pleasure  divest  her- 
self of  the  responsibility,  but  that  all  she  did 
thereafter  in  relation  to  the  land  must  inure, 
pro  rata,  to  the  benefit  of  herself  and  those 
she  so  represented.  It  Is  true  that  one  oc- 
cupying any  relation  of  trust  or  agency  to 
another  should  not  be  permitted  to  manipu- 
late the  property  or  business  of  such  other  to 
bis  own  benefit  or  to  the  disadvantage  of  the 
other.  On  the  other  hand,  where,  as  in  this 
case,  one  has  an  interest  in  a  property  prior 


and  In  a  measure  adverse  to  the  interest  of 
another,  and  the  other,  with  knowledge  of 
the  facts,  places  his  interest  in  the  hands  of 
the  one  having  the  prior  interest  for  protec- 
tion, the  ordinary  rules  governing  trustees 
and  cestuis  que  trust  do  not  apply.  It  is  at 
most  a  subservient  trust  or  agency.  Good 
faith,  to  be  sure,  must  be  exercised  by  the 
agent  in  the  management  of  the  property  or 
business;  but  good  faith  does  not  in  such 
case  require  the  relinquishment  of  the  agent's 
Interest  therein,  nor  of  his  priority. 

B.  F.  Haag  owned  the  land,  and  mortgag- 
ed it  to  the  insurance  company  for  $6,000, 
then  to  Mrs.  Baker  for  $2,500,  then  to  John 
Haag  for  $1,300,  and  then  to  his  mother,  or 
to  her  estate,  for  $3,000,  aggregrating  prac- 
tically the  full  value  of  the  land.  A  Judg- 
ment was  about  to  be  rendered  against  him 
for  several  hundred  dollars,  and  voluntarily, 
for  the  purpose  of  avoiding  a  levy  on  the 
land  for  the  Judgment  and  for  the  purpose 
of  protecting  the  interests  of  his  relatives, 
he  deeded  the  land  to  Mrs.  Baker;  and  bis 
brother  John  Haag  afterwards  paid  the  Judg- 
ment but  became  unable  to  pay  the  Interest 
on  even  the  first  mortgage.  The  insurance 
company  brought  action  against  all  the  par- 
ties hereto,  and  procured  a  Judgment  for 
about  $6,600,  and  a  decree  foreclosing  the 
rights  of  all  the  defendants  therein,  and  an 
order  for  the  sale  of  the  land.  Mrs.  Baker 
sought  unavailingly  the  assistance  of  her 
brother  John  and  the  co-heirs  of  the  estate  to 
pay  off  this  Judgment  They  practically  dis- 
claimed any  interest  in  the  land  or  faith  in 
the  outcome,  although  she  offered  to  pay  con- 
siderable more  than  her  proportionate  share 
of  the  money.  Thereupon  John  assigned  to 
her  the  two  mortgages  held  by  him,  and  she 
released  them  and  her  own  mortgage  of  rec- 
ord. Then  she  borrowed  the  money  and  paid 
upon  the  Judgment  of  the  insurance  company 
a  sufficient  sum  to  reduce  it  to  $5,000,  and 
secured  a  contract  from  the  company  to  stay 
execution  of  the  remainder  for  three  years, 
provided  certain  annual  payments  were  made 
upon  the  principal  and  the  Interest  was  paid 
semiannually.  It  was  evidently  still  intend- 
ed to  allow  her  brother  B.  F.  to  redeem  the 
land,  as  he  Joined  with  her  in  the  contract 
with  the  insurance  company  for  the  exten- 
sion and  he  was  to  make  the  payments  there- 
under. He  made  two  payments  of  interest, 
but  failed  to  meet  the  first  stipulated  pay- 
ment upon  the  principal.  Thereupon  the  in- 
surance company  returned  a  preferred  fur- 
ther payment  of  Interest  and  proceeded,  in 
accordance  with  their  Judgment  to  sell  the 
land.  Still  not  one  of  the  parties  to  this 
suit  raised  a  hand  to  assist  but  Mrs.  Baker 
borrowed  the  money  and,  we  must  presume, 
at  a  regularly  conducted  public  sale  was  the 
highest  bidder  and  became  the  buyer  of  the 
land.  Had  she  not  bid  thereon,  the  land 
might  have  been  sold  at  a  lower  price,  and 
left  a  deficiency  Judgment  against  B.  F.  Haag. 
All  the  rights  of  all  the  parties  to  this  ae> 
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tlon  to  that  land  were  sold  and  extinguished 
by  the  sale,  and  all  the  title  she  now  holds 
thereto  was  acquired  by  the  master's  deed. 
By  the  findings  of  the  court  the  land  is  con- 
sidered to  have  been  worth  more  than  twice 
the  amount  it  sold  for,  but  from  common 
knowledge  of  the  public  sale  of  lands  at  that 
time  It  must  be  said  to  have  been  sold  at  a 
price  more  proportionate  to  the  real  value 
than  was  then  common. 

The  court  found  that  Mrs.  Baker  in  all 
these  matters  acted  In  good  faith,  and  the 
finding  is  supported  by  evidence.  B.  F.  Haag 
entered  into  written  contracts  leasing  the 
land  from  Mrs.  Baker  for  several  years  aft- 
er the  sale,  and  after,  as  he  admits,  he  was 
Informed  by  her  that  she  was  the  sole  own- 
er thereof,  and  only  sets  up  a  claim  of  title 
and  for  an  accounting  when  sued  for  rent 
The  other  claimants  remained  silent  until 
made  defendants  to  the  suit  on  the  applica- 
tion of  B.  F.  Haag.  One  heir,  even  then,  dis- 
claims any  Interest  These  facts  are  immate- 
rial, except  as  circumstances  tending  to  Jus- 
tify the  findings  of  the  court  That  the  land 
has  greatly  Increased  in  value  since  the  mas- 
ter's sale,  and  Is  now  an  abundant  reward 
to  Mrs,  Baker  for  her  valiant  efforts  to  save 
It,  is  equally  Immaterial. 

The  judgment  Is  affirmed. 


MISSOURI  PAC.  RY.  00.  v.  RBLF. 
(Supreme  Court  of  Kansas.   July  3,  1908. 
Rehearing  Denied  Oct  2,  1906.) 
Cabbikrs— Cabbiagb  of  Goons— Rates— Va- 

UDITY — INTERSTATE  COMMKRCE. 

Where  no  through  rate  between  two  rail- 
road stations,  in  adjoining  states  and  upon  dif- 
ferent railroads,  has  been  filed  with  the  Inter- 
state Commerce  Commission,  or  published,  and 
a  car  load  of  freight  is  received  at  one  of  the 
stations,  and  the  railroad  agent  at  such  station 
agrees  to  carry  the  freight  to  the  other  sta- 
tion at  a  certain  rate,  and  at  the  connecting 
point  of  the  two  railroads  the  station  agent  of 
the  other  railroad  receives  the  freight  and  agrees 
to  complete  the  carriage  to  its  destination  at  the 
rate  specified,  held,  in  the  absence  of  any  show- 
in?  that  the  agreed  rate  is  unreasonable,  or  that 
other  shippers  of  like  freight  between  the  same 
stations  were  charged  a  different  rate,  the  con- 
tract will  not  be  held  void  as  to  the  rate,  not- 
withstanding the  contract  rate  is  less  than  the 
sum  of  the  local  rates  regularly  charged  by  the 
respective  railroad  companies  for  like  freight 
between  the  stations,  where  each  performed  its 
part  of  the  carriage. 
(Syllabns  by  the  Court.) 

Error  from  District  Court,  Franklin  Coun- 
ty ;  C.  A.  Smart,  Judge. 

Action  by  W.  W.  Relf  against  the  Missouri 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  action  was  brought  by  the  defendant 
In  error  to  recover  of  the  plaintiff  in  error  the 
sum  of  $33.25,  excess  freight  charges,  claim- 
ed to  have  been  paid  by  Relf  to  the  railroad 
company  for  transporting  a  car  load  of 
freight  from  El  Reno,  Okl.,  to  Harris,  Kan. 


Judgment  was  rendered  for  the  amount  claim- 
ed, and  the  railroad  company  brings  the  case 
here.  The  facts  alleged  in  the  petition,  and 
agreed  to,  are  In  substance  as  follows:  On 
and  prior  to  February  22,  1904,  the  Chicago, 
Rock  Island  ft  Pacific  Railway  Company  was 
a  carrier  of  passengers  and  freight  and 
owned  and  operated  a  line  of  railroad  from 
El  Reno,  Okl.  to  Wichita,  Kan.,  and  from 
thence  through  the  state  of  Kansas  to  Kansas 
City,  Mo.  On  that  date  there  was  effective  on 
said  railroad  a  schedule  of  freight  rates 
which  bad  been  duly  filed  with  the  Interstate 
Commerce  Commission,  and  published — among 
others,  a  rate  of  33  cents  per  100  pounds,  on 
freight  of  the  class  shipped  by  plaintiff  on 
that  date,  from  El  Reno,  Okl.,  to  Wichita, 
Kan.,  and  Kansas  City,  Mo.,  and  other  com- 
mon points.  Said  railroad  company  had  no 
line  of  road  from  Wichita,  Kan.,  to  Harris, 
Kan.  The  Missouri  Pacific  Railway  Com- 
pany, however,  owned  and  operated  a  line  of 
railway  from  Wichita,  Kan.,  to  Harris,  Kan., 
and  Kansas  City,  Mo.,  and  Its  schedule  of 
rates,  which  had  been  duly  published,  from 
Wichita,  Kan.,  to  Harris,  Kan.,  on  the  class 
of  freight  shipped  by  Relf,  was  20  cents  per 
100  pounds.  There  was  no  Joint  rate  from 
El  Reno,  Okl.,  to  Harris,  Kan.,  between  the 
Rock  Island  Company  and  the  Missouri  Pa- 
cific Company  filed  and  published,  but  the 
two  roads  were  connected  at  Wichita.  On 
said  date  Relf  delivered  to  the  Rock  Island 
Company  a  car  load  of  live  stock  and  goods, 
consigned  to  bis  order  at  Harris,  Kan.  The 
company  received  the  same  and  issued  to  him 
a  bill  of  lading,  in  which  no  rate  was  speci- 
fied; but  the  station  agent  of  the  company 
Informed  Relf  that  the  rate  to  Harris,  Kan., 
was  33  cents  per  100  pounds,  and  Relf  ship- 
ped with  that  understanding  and  agreement 
When  the  car  reached  Wichita  on  the  Rock 
Island  line,  as  a  condition  precedent  to  trans- 
ferring and  delivering  the  car  to  the  Missouri 
Pacific  Company,  the  agent  of  the  Rock  Is- 
land Company  demanded  prepayment  of  its 
charges  at  the  rate  of  83  cents  per  100  pounds, 
amounting  to  $79.86,  and  the  same  was  paid 
by  the  Missouri  Pacific  Company,  and  It  re- 
ceived the  car  and  freight.  The  agent  of  the 
Missouri  Pacific  Company  requested  of  Relf 
the  shipping  contract,  and  Relf  Inquired  of 
said  agent  the  rate  from  El  Reno  to  Harris, 
and  after  consulting  a  book  In  bis  office  the 
agent  informed  him  that  it  was  33  cents  per 
100  pounds,  and  he  delivered  bis  shipping  con- 
tract to  the  agent  of  the  Missouri  Pacific, 
and  received  a  contract  from  such  agent  to 
ship  the  car  from  Wichita  to  Harris  with 
that  understanding.  When  the  car  reached 
Harris,  Kan.,  the  agent  of  the  Missouri  Pacific 
Company  at  that  point  demanded  of  Relf  the 
sum  of  $79.86,  which  bad  been  paid  to  the 
Rock  Island  Company,  and  the  additional 
sum  of  $33.25,  being  the  amount  of  the  tariff 
rate  over  the  Missouri  Pacific  from  Wichita 
to  Harris  at  20  cents  per  100  pounds,  which 
amount  Relf  paid  under  protest  and  under 
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the  claim  that  It  was  not  In  accordance  with 
the  contract.  The  defendant,  Missouri  Pa- 
cific Railway  Company,  makes  answer,  after 
a  general  denial,  alleging  that  the  shipment 
was  an  interstate  shipment;  that  if  the  con- 
tracts were  made  as  alleged  they  were  in  vio- 
lation of  the  Interstate  commerce  act,  and 
were  void,  and  that  the  court  was  without 
jurisdiction  to  try  and  determine  the  case; 
that  the  rate  of  carriage,  as. published  by 
the  Rock  Island  Company  and  filed  with  the 
Interstate  Commerce  Commission,  was  33 
cents  per  hundredweight,  and  the  rate  on 
the  Missouri  Pacific  from  Wichita  to  Harris, 
as  published,  was  20  cents  per  hundredweight 

B.  P.  Waggener,  W.  p.  Waggener,  and  W. 
H.  Clark,  for  plaintiff  in  error.  F.  A.  Wad- 
dle, for  defendant  In  error. 

SMITH,  J.  (after  stating  the  facts  as  above). 
The  only  question  raised  in  the  original  brief 
of  the  plaintiff  in  error  Is  that  the  contract 
Is  in  violation  of  the  interstate  commerce  law, 
and  Is  null  and  void,  and  that  therefore  the 
proper  charge  for  the  through  shipment  was 
the  sum  of  the  two  local  rates.  It  seems 
clear  that  the  contract  of  shipment  made  by 
the  agent  of  the  Rock  Island  Company  at 
El  Reno,  and  either  ratified  by  the  agent 
of  the  Missouri  Pacific  at  Wichita  or  a  new 
contract  to  the  same  effect  made,  is  valid,  un- 
less In  violation  of  the  interstate  commerce 
act,  as  alleged.  The  Missouri  Pacific  Com- 
pany having  alleged  the  invalidity  of  the 
contract,  the  burden  of  establishing  the  claim 
rests  upon  it.  It  has  neither  alleged  nor 
proven  any  fact  to  establish  this  claim,  un- 
less it  be  the  simple  fact  that  no  interstate 
rate  of  shipment  from  El  Reno  to  Harris  had 
been  agreed  upon,  published,  and  filed  with 
the  Interstate  Commerce  Commission.  We 
do  not  think  this  is  sufficient.  It  is  agreed 
that  the  Rock  Island  Company  had  published 
and  filed  an  interstate  rate  over  its  road  from 
El  Reno  to  Wichita  and  Kansas  City,  Mo., 
at  33  cents  per  hundredweight  for  the  class 
of  freight  in  question.  We  take  Judicial  no- 
tice of  the  fact  that  the  distance  over  the 
Rock  Island  line  from  El  Reno  to  Kansas 
City,  Mo.,  via  Wichita,  through  Kansas,  Is 
considerably  greater  than  the  distance  over 
which  the  shipment  in  question  was  carried. 
This  we  concede  is  not  conclusive  of  the 
proper  rate  from  El  Reno  to  Harris,  but  may 
be  considered  in  determining  whether  or  not 
the  rate  agreed  upon  was  unreasonably  low. 
There  is  no  allegation  or  proof  that  any 
greater  rate  than  33  cents  per  hundredweight 
had  theretofore  been  charged  for  a  through 
shipment  of  like  freight  from  El  Reno  to 
Harris,  and  there  is  no  allegation  or  proof 
that  there  did  not  exist  a  through  shipment 
rate  published  and  filed  by  the  Rock  Island 
and  Missouri  Pacific  lines  from  El  Reno,  via 
Wichita,  over  the  Missouri  Pacific,  to  some 
point  beyond  Harris,  Kan. 

The  plaintiff  In  error  has  failed  to  point 


out  any  provision  of  the  interstate  commerce 
act  which  it  claims  was  violated  by  the  con- 
tract in  question,  but  relies  solely  upon  the 
proposition  that,  there  being  no  legal  estab- 
lished through-shipment  rate  under  the  in- 
terstate commerce  act  from  El  Reno  to  Har- 
ris, the  legal  rate  Is  the  sum  of  the  two  rates 
before  mentioned,  and  that  any  contract  in 
deviation  therefrom  is  Illegal  and  void.  We 
do  not  think  this  conclusion  necessarily  fol- 
lows. It  was  the  duty  of  the  two  railway 
companies  to  publish  and  file  with  the  Inter- 
state Commerce  Commission  a  through  rate 
for  interstate  shipments,  subject  to  the  ap- 
proval of  the  commission.  17  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  161,  162,  163.  When  this 
is  done,  it  fixes  the  rate,  which  cannot  be 
raised  or  lowered,  by  agreement  with  ship- 
pers, nor  otherwise,  except  in  accordance 
with  the  provisions  of  the  act  of  Congress. 
In  this  case  no  such  rate  had  been  estab- 
lished, and  It  is  not  to  be  presumed  that,  if 
established,  the  rate  would  be  higher  from 
El  Reno  to  Harris  than  the  rate  which  had 
been  filed  by  the  Rock  Island  Company  for 
the  greater  distance  from  El  Reno  to  Kansas 
City,  Mo.  The  contract  rate  seems  not  un- 
reasonable, and  no  reason  appears  why  It  is 
not  valid. 
The  judgment  is  affirmed. 


BEAKEY  et  al.  v.  MEERSCHBN. 
(Supreme  Court  of  Kansas.   July  3,  1908.  Re- 
hearing Denied  Sept  23,  1908.) 

Pleading — Answer— Reply. 

Where  a  defendant  in  a  civil  action  files 
an  answer,  which,  in  addition  to  a  defense  to 
the  cause  of  action  stated  in  the  petition,  al- 
leges facts  which  constitute  a  new  and  inde- 
pendent cause  of  action  by  way  of  set-off,  and 
prays  for  judgment  thereon,  the  plaintiff  may 
not.  In  his  reply,  aver  new  matter  which  con- 
stitutes a  counterclaim  or  set-off  upon  which  he 
asks  for  affirmative  relief,  but  his  statements 
must  be  confined  to  facts  which  constitute  a 
defense  to  the  answer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig;, 
vol.  89,  Pleading,  §  331.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pottawatomie 
County;  Robert  C.  Helzer,  Judge. 

Action  by  Ed.  Vander  Meerschen  against 
Augustln  J.  Beakey  and  others.  Judgment 
for  plaintiff,  and  defendant  Beakey  brings 
error.  Modified. 

E.  A.  Austin  and  O.  E.  Hungate,  for  plain- 
tiff in  error.  Crane  &  Woodbum  Bros.,  for 
defendant  in  error. 

GRAVES,  J.  This  action  was  commenced 
in  the  district  court  of  Pottawatomie  county 
December  8,  1905,  by  Ed.  Vander  Meerschen 
against  A.  J.  Beakey  and  others  to  recover 
judgment  upon  a  promissory  note  and  to 
foreclose  a  mortgage  given  to  secure  the 
same.  The  defendants  filed  an  answer,  con- 
sisting of  a  general  denial  unverified  and  a 
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croes-petition  founded  upon  an  account  tor 
services  rendered,  and  judgment  was  demand- 
ed thereon  In  the  sum  of  $3,302.21.  To  this 
answer  and  cross-petition  the  plaintiff  in  his 
reply  admitted  the  employment  of  the  de- 
fendant, and  set  up  a  counterclaim  for  money 
received  by  him  during  such  employment 
which  had  not  been  accounted  for,  and  pray- 
ed judgment  for  the  balance  due,  amounting 
to  the  sum  of  $5,281.14. 

When  the  case  was  called  for  trial,  the 
defendant  made  application  for  a  continu- 
ance, which  was  denied.  Thereupon  he  dis- 
missed his  cross-petition.  The  plaintiff  then 
demanded  a  trial  upon  the  counterclaim  in 
his  reply,  which  the  court  allowed,  and  the 
trial  proceeded.  The  defendant's  application 
for  a  continuance  was  based  upon  his  In- 
ability to  be  present  on  account  of  neuralgia 
In  the  face,  and  he  did  not  appear.  The 
plaintiff  recovered  judgment  on  the  note  and 
a  decree  of  foreclosure  by  default,  and,  upon 
the  trial,  recovered  $3,845.27  on  his  counter- 
claim. The  defendant  insists  that  the  judg- 
ment entered  upon  the  counterclaim  Is  er- 
roneous. We  concur  in  this  claim.  The  stat- 
ute, which  prescribes  what  a  reply  may  con- 
tain, expressly  limits  the  statement  of  new 
matter,  to  that  which  constitutes  a  defense 
to  the  answer.  The  section  (section  4586,  Gen. 
8t  1901)  reads:  "When  the  answer  contains 
new  matter  the  plaintiff  may  reply  to  such 
new  matter  denying  generally  or  specifically 
each  allegation  controverted  by  him;  and  he 
may  allege  In  ordinary  and  concise  language 
and  without  repetition  any  new  matter  not 
inconsistent  with  the  petition,  constituting  a 
defense  to  such  new  matter  in  the  answer." 

The  statute  prescribing  the  contents  of  an 
answer,  being  section  94  of  the  Code  (Gen.  St 
1901,  I  4528),  has  no  such  limitation,  but  ex- 
pressly permits  the  statement  of  any  defense, 
counterclaim,  set-off,  or  right  to  relief.  It 
is  obvious  that  the  right  to  set  up  new  causes 
of  action  or  defense  must  end  at  some  point, 
or  pleadings  and  issues  might  become  In- 
terminable and  confusing.  The  statute  hav- 
ing placed  this  point  at  the  reply,  parties 
may  insist  upon  a  compliance  therewith.  The 
cause  of  action  contained  in  the  petition,  be- 
ing one  to  recover  judgment  upon  a  promis- 
sory note  and  to  foreclose  a  mortgage,  and 
the  cause  of  action  In  the  reply,  being  one 
for  money  had  and  received,  are  wholly  dis- 
connected and  foreign  to  each  other,  and 
the  prosecution  of  them  in  the  same  action  In 
this  manner  is,  to  say  the  least,  unusual  In 
code  pleading.  If  they  might  have  been  prop- 
erly united  in  the  petition,  this  would  be 
immaterial,  as  the  contents  of  a  petition  is 
regulated  by  a  statute  entirely  different  from 
that  which  prescribes  the  contents  of  the  re- 
ply. In  this  case  the  defendant  was  unpre- 
pared for  trial  upon  the  set-off  contained  In 
bis  answer,  and,  falling  to  obtain  a  continu- 
ance, was  compelled  to  dismiss  this  part 
of  his  answer.  He  was  then  forced  to  meet 
the  counterclaim  of  the  plaintiff  which  In- 


volved practically  the  merits  of  the  set-off 
which  had  been  dismissed.  Under  the  stat- 
ute quoted  such  a  condition  is  avoided  by 
confining  the  plaintiff  in  his  reply  to  new 
matter  which  constituted  a  defense  to  the 
answer;  and  a  dismissal  of  the  answer  car- 
ries with  It  the  new  matter  in  the  reply.  The 
rule  that  a  cross-petition  should  be  regarded, 
so  far  as  the  parties  are  concerned,  the  same 
as  if  the  cross-petitioner  were  a  plaintiff 
and  the  plaintiff  a  defendant  thereto,  to  the 
extent  that  a  dismissal  of  the  petition  does 
not  affect  the  cross-petition,  but  leaves  the 
Issues  made  by  it  and  the  reply  thereto  to 
be  litigated  the  same  as  between  a  petition 
and  answer,  does  not  apply  here,  for  the 
reason  that  the  statute  authorizes  the  rule 
in  the  former  case,  and  impliedly  prohibits 
it  in  the  latter.  In*  19  Encyclopaedia  of 
Pleading  and  Practice,  794,  it  is  said:  "In 
some  jurisdictions  it  Is  held  that  the  plaintiff 
may  set  up  in  reply  a  counterclaim  or  set-off 
against  the  defendant's  claim.  But  such  set- 
off or  counterclaim  can  be  used  only  to  de- 
feat a  recovery  by  the  defendant,  and  can- 
not be  made  the  subject  of  a  substantive 
claim  upon  which  a  judgment  for  the  ex- 
cess over  the  defendant's  demand  can  be 
based.  The  more  generally  accepted  doctrine 
is  that  a  reply  to  a  set-off  or  counterclaim 
Is  restricted  to  the  averment  of  new  matter 
constituting  a  defense  which  is  not  incon- 
sistent with  the  complaint  or  declaration, 
and  therefore  a  set-off  or  counterclaim  can- 
not be  set  up  against  the  defendant's  claim." 

Because  of  the  error  noted,  the  judgment 
of  the  district  court  will  be  modified.  The 
judgment  upon  the  cause  of  action  stated  in 
the  petition  Is  affirmed.  The  judgment  en- 
tered upon  the  cause  of  action  stated  In  the 
reply  is  reversed  and  vacated.  The  costs 
will  be  equally  divided  between  the  parties. 


HAWKINS  et  ah  v.  BROWN. 
(Supreme  Court  of  Kansas.    June  6,  1908. 
Rehearing  Denied  Oct  2,  1908.) 

1.  Appeal  and  Ebbob— Decisions  Reviewa- 
ble— Demubbeb  Entebed  fob  Mobe  Than  a 
Yeab. 

An  order  overruling  a  demurrer,  made  and 
entered  more  than  one  year  before  the  filing  of 
the  record  in  the  Supreme  Court,  cannot  be  re- 
viewed. 

2.  Limitation  or  Actions  —  Suspension  of 
Running  of  Statute— Subject  of  Action 
in  custodia  leois. 

The  fact  that  the  subject  of  an  action  is 
held  custodia  legis,  in  another  action  in  which 
the  defendant  is  not  a  party,  nor  in  privity  with 
a  party,  and  over  which  he  has  no  control,  will 
not  suspend  the  running  of  the  statute  in  his 
favor. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  38,  Limitation  of  Actions,  |  519.] 

3.  Same— Acknowledgment—  Sufficiency. 

An  acknowledgment  in  writing  that  the 
debt  once  existed,  but  which  does  not  contain 
an  admission  of  a  present  subsisting  debt  on 
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which  the  party  ia  liable,  Is  insufficient  to  avoid 
the  bar  of  the  statute  of  limitations, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  f  600.] 

4.  VeKUD — CODEFINDAWTS. 

A  defendant,  who  is  served  with  summons 
in  a  county  other  than  the  one  in  which  the  ac- 
tion is  brought,  will  not  be  held  bound  by  such 
service,  if  the  resident  defendant  was  joined 
for  the  purpose  of  obtaining  jurisdiction  of  the 
person  of  the  former,  and  not  in  good  faith  to 
recover  a  judgment  against  him. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  48,  Venue,  }  87.] 

6.  Same. 

The  rule  above  stated  will  not  be  applied 
against  an  innocent  party,  who  in  good  faith, 
and  in  the  honest  belief  that  his  cause  is  just, 
and  that  he  has  a  right  to  recover  against  the 
resident  defendant,  is  defeated  by  him  upon  the 
plea  of  the  statute  of  limitations,  after  a  full 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Venue,  §  37.] 

(Syllabus  by  the  Court) 

Error  from  the  District  Court,  Rice  County; 
J.  W.  Brinckerhoff,  Judge. 

Action  by  Milton  Brown  against  J.  N. 
Hawkins  and  J.  S.  and  C.  D.  Moots  on  prom- 
issory notes.  Judgment  for  plaintiff,  and 
defendants  bring  error.   Judgment  as  to  J. 

5.  and  C.  D.  Moots  affirmed,  and  as  to  Haw- 
kins reversed,  and  cause  remanded. 

Miller  &  Foster,  for  plaintiffs  In  error. 
Whltcomb  &  Hamilton  and  Hazen  &  Gaw, 
for  defendant  in  error. 

BENSON,  J.  The  record  in  this  case  re- 
quires a  consideration  of  the  statute  of  lim- 
itations and  several  questions  of  practice. 
A  motion  to  dismiss  the  proceeding  here,  be- 
cause of  the  omission  from  the  case-made 
of  one  of  several  orders  extending  the  time 
to  make  and  serve  it  is  overruled;  the  plain- 
tiff in  error  having  supplied  a  certified  copy 
of  the  order.  The  error  assigned  upon  the 
orders  overruling  the  demurrers  to  the 
amended  petition  cannot  be  considered;  more 
than  one  year  having  elapsed  after  the  or- 
ders were  made  before  the  record  was  filed 
in  this  court  Railway  Co.  v.  Murphy,  75 
Kan.  707,  90  Pac.  290.  The  alleged  error 
In  overruling  the  motion  for  an  order  requir- 
ing the  plaintiff  to  make  his  reply  more  def- 
inite and  certain  cannot  be  reviewed,  because 
the  reply  was  amended,  and  the  amended 
reply,  which  was  held  sufficient  Is  not  con- 
tained in  the  record.  The  rulings  of  the 
court  In  receiving  testimony,  of  which  the 
defendants  complain,  cannot  be  considered, 
because  the  record  does  not  contain  the 
motion  for  a  new  trial,  if  any  was  filed. 

The  defendant  Hawkins  was  the  maker, 
and  the  defendants  J.  S.  and  C.  D.  Moots 
were  lndorsers,  upon  the  two  promissory 
notes,  the  subject  of  the  action.  Service 
was  made  upon  Hawkins  In  Rice  county, 
where  the  action  was  brought  and  on  the 
other  two  defendants  In  Haskell  county. 
These  two  moved  for  a  dismissal  of  the 


action  upon  the  ground  that  the  district 
court  of  Rice  county  had  no  Jurisdiction 
of  the  subject  of  the  action  or  the  per- 
sons of  the  defendants  named.  The  point 
urged  for  such  dismissal  was  that  upon 
the  face  of  the  petition  It  appeared  that 
the  action  was  commenced  more  than  five 
years  after  the  notes  fell  due,  that  the  caus- 
es of  action  thereon  against  Hawkins  were 
barred  by  limitation,  and,  as  there  was  no 
right  to  recover  against  him,  they  had  been 
improperly  joined.  This  motion  was  over- 
ruled. In  all  subsequent  pleadings  J.  S. 
and  C.  D.  Moots  included  this  objection  or 
plea  to  the  jurisdiction  upon  the  same 
grounds.  The  merits  of  this  defense  will  be 
further  referred  to.  The  action  having  been 
commenced  more  than  five  years  after  the 
maturity  of  the  notes,  the  plaintiff  in  his 
amended  petition  sought  to  avoid  the  ap- 
parent bar  by  pleading  the  pendency  of  cer- 
tain actions  In  the  Haskell  county  district 
court,  wherein  it  was  alleged  that  these  notes 
had  been  Impounded  and  held  custodla  legis 
for  over  five  years.  It  was  not  claimed  that 
Hawkins  was  a  party  In  such  actions,  or  In 
privity  with  any  party  thereto;  "but  it  was 
alleged  that  the  other  defendants  had  enter- 
ed Into  a  conspiracy  with  the  plaintiff  In  one 
of  said  actions  to  keep  the  notes  In  litigation 
until  the  bar  of  the  statutes  should  fall.  The 
defendant  Hawkins,  after  the  demurrers  to 
this  petition  were  overruled,  answered,  af- 
firmatively pleading  the  five-year  limitation, 
to  which  the  plaintiff  replied  by  restating  the 
proceedings  in  the  other  action,  so  pleaded 
In  his  petition,  and  also  pleading  certain 
written  acknowledgments  of  the  indebtedness 
in  further  avoidance  of  the  apparent  statu- 
tory bar.  The  defendants  J.  S.  and  C.  D. 
Moots  also  pleaded  the  limitation  of  the  ac- 
tion against  Hawkins  with  their  plea  to  the 
Jurisdiction  before  referred  to. 

On  the  trial  the  plaintiff  Introduced  tran- 
scripts of  the  proceedings  in  the  other  ac- 
tions so  set  out  In  his  petition,  and  also  offer- 
ed evidence  tending  to  show  that  about  two 
years  after  the  notes  became  due,  Hawkins, 
the  maker,  had  conveyed  to  J.  S.  and  C. 
D.  Moots  a  tract  of  land  upon  their  agree- 
ment to  procure  and  surrender  to  him  the 
notes,  which  were  then  held  under  the  or- 
ders of  the  court  in  the  cases  referred  to. 
The  deed  of  conveyance  was  in  ordinary 
form,  making  no  reference  to  the  notes.  To 
prove  the  acknowledgment  of  indebtedness, 
in  order  to  avoid  the  apparent  bar  of  the 
statute,  the  plaintiff  read  letters,  written  and 
signed  by  Hawkins,  addressed  to  the  plain- 
tiff, referring  to  this  transaction,  in  answer 
to  inquiries  made  by  him  concerning  these 
notes.  In  one  of  these  letters  he  said:  "In 
regard  to  the  note  or  notes  I  give  Moots 
Bros.,  was  for  land,  and  I  failed  on  two 
crops  of  wheat.  I  expected  to  make  money 
that  way  to  make  the  payments  on  the  land, 
and  when  I  failed  twice  I  turned  it  back 
to  thorn.    They  promised  to  give  me  back 
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the  notes,  but  never  done  it  I  was  careless, 
and  that  is  how  it  is  about  the  Moots  Bros, 
notes.  *  *  *  I  am  willing  to  pay  all  my 
just  debts,  but  not  able  to  pay  them  twice. 
I  want  to  do  the  fair  thing,  too.  Don't  want 
yon  beat  out  of  your  just  rights,  neither  be 
done  up  myself."  In  another  letter  he  wrote: 
"I  can't  find  any  letters  from  any  one,  but 
I  know  that  Moots  promised  to  send  me  the 
note  whenever  the  notes  got  in  shape  that  be 
could  get  them,  and  I  had  forgotten  all  about 
them  until  you  begun  to  write  me." 

These  writings,  shown  by  other  testimony 
to  relate  to  the  notes  in  suit,  sufficiently 
acknowledge  an  indebtedness  at  one  time, 
but  do  not  acknowledge  a  subsisting  liability. 
On  the  contrary,  they  allege  a  payment,  and 
by  implication  deny  further  liability.  The 
statute  provides  that  an  acknowledgment  of 
an  existing  liability,  debt,  or  claim.  In  writing, 
signed  by  the  party  to  be  charged,  shall  re- 
move the  bar.  Gen.  St.  1901,  §  4452.  Con- 
struing this  statute,  this  court  has  held  that 
this  acknowledgment  must  be  an  admission 
of  a  present  subsisting  debt.  Hanson  v. 
Towle,  Adm'r,  19  Kan.  273.  It  is  true  that 
in  Elder  v.  Dyer,  26  Kan.  G04,  40  Am.  Rep. 
320,  some  expressions  In  tbe  opinion  in  Han- 
son v.  Towle,  supra,  were  limited;  but  the 
role  just  stated  was  not  restricted,  and  in 
Hay  thorn  v.  Cooper,  65  Kan.  338,  69  Pac 
333,  the  decision  In  Hanson  v.  Towle  was 
reaffirmed,  reiterating  that  there  must  be 
"an  unqualified  and  direct  admission  of  a 
present  subsisting  debt  on  which  the  party 
Is  liable."  Measured  by  this  rule,  the  let- 
ters were  insufficient  to  remove  the  bar  of 
the  statute. 

The  proceedings  In  the  district  court  of 
Haskell  county  did  not  affect  the  rights  of  the 
defendant  Hawkins,  for  he  was  a  stranger 
thereto.  It  cannot  be  that  the  inconven- 
ience, or  the  practical  difficulty,  of  bringing 
an  action  upon  a  promissory  note,  because 
it  is  involved  for  the  time  in  litigation  in  an 
action  between  other  parties,  can  suspend  the 
operation  of  the  statute  of  limitations  on 
such  instrument  against  a  person  who  is 
In  no  way  responsible  for,  involved  in,  or 
connected  with  the  limitation.  To  so  hold 
would  be  to  read  into  the  statute  a  proviso 
or  condition  not  placed  there  by  the  law- 
makers. In  reaching  this  conclusion  we  have 
considered  the  proceedings  In  the  actions  re- 
ferred to  as  they  are  pleaded  in  the  amend- 
ed petition;  the  transcripts  not  being  Includ- 
ed in  the  case-made.  Tbe  effect  of  this  omis- 
sion, and  whether  we  can  review  the  judg- 
ment at  all,  will  not  be  considered. 

The  plaintiff  contends  that,  because  these 
transcripts  are  not  in  the  record,  this  court 
'.-annot  review  the  judgment  overruling  the 
demurrer  to  the  evidence.  As  a  general  rule 
!  it  is  true  that,  when  material  Items  of  evi- 
dence are  omitted  from  the  record,  this  court 
I  cannot  review  a  judgment  rendered  upon  a 
demurrer  to  the  evidence.  Kansas  City  v. 
Parker,  65  Kan.  734,  70  Pac  867.  These 
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transcripts,  however,  were  only  material  for 
one  purpose,  viz.,  to  support  the  plaintiff's 
claim  that  the  bar  of  the  statute  was  not 
available  as  a  defense,  because  of  the  fact 
that  the  notes  had  been  held  in  the  litigation 
in  the  district  court  of  Haskell  county  as 
averred.  If,  therefore,  we  give  to  the  miss- 
ing transcripts  the  full  legal  effect  warranted 
by  the  plaintiff's  pleading,  he  cannot  be  in- 
jured. It  is  entirely  fair  to  the  plaintiff 
to  say  that  they  proved  just  what  he  claim- 
ed in  his  pleading,  viz.,  that  these  notes 
were  seized  and  held  in  those  actions  for  the 
time,  and  disposed  of  in  the  manner,  alleg- 
ed. In  an  opinion  per  curiam  In  Railway  Co. 
v.  Williamson,  49  Pac.  157,  noted  In  58  Kan. 
814,  the  court  held  that  a  map,  received  in 
evidence  and  frequently  referred  to  by  wit- 
nesses in  giving  testimony,  was  not  unimpor- 
tant, and  that  in  its  absence  from  the  record 
the  sufficiency  of  the  evidence  could  not  be 
considered.  A  map  thus  referred  to  by  wit- 
nesses becomes  a  part  of  their  testimony, 
without  which  the  evidence  may  be  unintel- 
ligible or  misleading;  but  the  situation  here 
is  quite  different.  The  transcripts  constituted 
distinct  items  of  testimony,  unconnected  with 
any  other  evidence,  and  their  legal  effect 
can  be  determined  quite  as  well  by  the  plead- 
ing as  by  reading  them.  It  must  be  kept 
in  mind,  too,  that  we  are  considering  them  as 
alleged  by  the  plaintiff  himself,  and  giving 
them  the  full  effect  to  prove  the  proceedings 
as  alleged  In  his  petition.  The  record  affirma- 
tively shows  that  these  transcripts  were 
read  In  evidence,  and  that  the  case  contains 
all  the  evidence  except  the  transcripts.  In 
this  condition  of  the  record,  for  the  reasons 
stated,  we  hold  that  the  action  of  the  dis- 
trict court  upon  tbe  demurrer  can  be  re- 
viewed. 

The  court  overruled  the  demurrer  of  the 
defendant  Hawkins  to  the  evidence,  and  also 
the  demurrers  of  the  other  defendants.  The 
defendants  offered  no  testimony,  and  judg- 
ment was  rendered  against  them  for  tbe 
amount  of  the  notes.  The  only  Issue  of  fact 
was  upon  the  question  of  limitations.  The 
evidence  consisted  of  the  transcripts,  and 
the  testimony,  before  referred  to,  of  written 
acknowledgments  to  remove  the  statutory 
bar.  Holding  this  evidence  Insufficient,  we 
conclude  that  the  demurrer  of  Hawkins  to 
the  evidence  should  have  been  sustained. 

The  defendants  J.  S.  and  C.  D.  Moots, 
while  they  also  demurred  to  the  evidence, 
rely  upon  the  bar  of  the  statutes  In  favor  of 
Hawkins  as  being  sufficient  to  relieve  them 
from  liability  in  this  action,  on  the  theory 
that,  as  no  cause  of  action  existed  against 
Hawkins,  they  were  improperly  summoned, 
and  that  tbe  court  had  no  jurisdiction  to  enter 
judgment  against  them.  All  the  parties  lia- 
ble upon  the  same  Instruments  may  be  join- 
ed as  defendants  in  an  action  thereon.  Tbe 
venue  may  be  In  any  county  where  a  defend- 
ant resides  or  may  be  summoned,  and  when 
"rightly  brought"  in  one  county  a  summons 
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may  properly  be  Issued  to  another  county. 
Civ.  Code  Proc.  89  39,  55,  60  (Gen.  St.  1901, 
4467,  4485,  4490).  We  must  therefore  deter- 
mine whether  the  action  was  rightly  brought 
in  Rice  county.  As  service  of  summons  upon 
the  defendant  Hawkins,  maker  of  the  note, 
was  made  In  that  county,  the  service  upon 
the  other  defendants  in  Haskell  county  was 
prima  facie  regular. 

It  is  argued,  however,  that,  if  he  was  not 
legally  liable  upon  the  instrument,  the  court 
could  have  no  jurisdiction  of  his  codefend- 
ants  by  service  made  in  another  county.  In 
other  words,  it  is  Insisted  that  the  jurisdic- 
tion of  the  court  to  try  the  issue  depended 
upon  the  result  of  such  trial.  Perhaps  a 
better  statement  is  that  it  is  claimed  that,  if 
the  trial  revealed  the  fact  that  no  cause  of 
action  existed  against  the  resident  defendant, 
the  court  had  no  jurisdiction  to  pronounce 
Judgment  against  the  other  defendants,  be- 
cause it  then  became  apparent  that  they  had 
not  been  properly  brought  before  it.  In  Rull- 
man  v.  Hulse,  82  Kan.  598,  5  Pac.  176,  the 
action  was  upon  promissory  notes  made  by 
three  persons.  An  action  was  brought  in 
Doniphan  county  before  the  notes  were  due. 
Under  section  230  of  the  Civil  Code  of  Prac- 
tice (Gen.  St.  1901,  §  4677)  a  summons  and  or- 
der of  attachment  was  issued  to  Brown  coun- 
ty, and  service  was  made  upon  a  defendant 
in  that  county  which  was  set  aside  upon  his 
motion.  One  of  the  defendants  resided  in 
Doniphan  county,  but  no  wrong  or  fraud  was 
alleged  against  him,  and  the  notes  were  not 
due.  There  was  not,  and  never  had  been,  a 
cause  of  action  against  him.  The  court  said : 
"There  is  not  even  any  pretense  that  there 
was  the  slightest  ground  for  an  attachment 
as  against  Rose.  The  action  was  therefore 
wrongfully  commenced  as  against  Rose,  in 
whatever  aspect  we  may  view  it ;  and,  as  it 
was  wrongfully  commenced  against  Rose,  it 
could  not  rightfully  have  been  commenced 
against  Hulse  in  Doniphan  county.  *  •  * 
Before  a  summons  can  be  rightfully  Issued 
from  one  county  to  another,  the  person  serv- 
ed with  the  summons  in  the  county  in 
which  the  action  is  brought  must  have  a 
real  and  substantial  interest  In  the  sub- 
ject of  the  action,  adverse  to  the  plain- 
tiff, and  against  whom  some  substantial  re- 
lief may  be  obtained."  This  decision  was  re- 
viewed on  rehearing  in  33  Kan.  670,  7  Pac. 
210,  and  was  referred  to  in  Linney  v.  Thomp- 
son, 44  Kan.  765,  25  Pac.  208,  where  It  was 
said:  "In  the  Rullman  Case  the  question  was 
whether  an  attachment  should  be  dissolved 
or  not.  See,  particularly,  this  case  on  re- 
hearing." 

In  an  earlier  case  it  was  held:  "In  no  case 
can  an  action  for  money  on  a  promissory 
note,  or  other  joint  and  several  contract,  be 
brought  outside  of  the  county  where  the  de- 
fendant resides  or  may  be  summoned,  by 
merely  uniting  with  him  as  a  codefendant 
some  unreal  or  Imaginary  party,  against 
whom  no  judgment  could  be  propert  •  render- 


ed." Brenner  v.  Egly,  28  Kan.  128.  In  that 
case  the  cause  of  action  against  the  defend- 
ant served  in  the  county  where  the  venue 
was  laid  had  long  before  been  merged  In  a 
judgment,  and  he  was  joined  merely  to  bring 
the  other  defendant  to  that  county  for  trial. 
In  the  opinion  it  was  said:  "And  in  such  a 
case  no  judgment  should  be  rendered  against 
the  real  party;  for,  presumedly,  the  service 
of  summons  upon  him  was  procured  wrong- 
fully, and  in  violation  of  the  spirit  of  said 
sections  55  and  60.  In  such  a  case  the  ac- 
tion should  be  dismissed  as  to  said  real  par- 
ty." This  matter  was  again  considered  in 
Wells  v.  Patton,  60  Kan.  732,  33  Pac.  15, 
where  it  was  held  that  the  party  claiming 
that  service  upon  him  was  wrongful  had 
waived  his  supposed  rights  by  answering  to 
the  merits  and  proceeding  to  trial,  without 
asking  for  a  separate  hearing  upon  the  ques- 
tion of  jurisdiction.  In  the  syllabus  it  was 
held  that:  "Where  a  defendant  to  a  civil 
action  pending  in  a  county  other  than  that 
of  his  residence  is  served  with  a  summons 
in  such  a  way  as  to  be  an  abuse  of  legal  pro- 
cess, the  fraud  being  shown  in  time,  the  court 
will,  upon  proper  proceedings,  set  aside  the 
service."  In  National  Bank  v.  Town  Co.,  51 
Kan.  215,  32  Pac.  902,  the  quotation  above 
made  from  the  Rullman  Case  was  approved, 
and  It  was  held  that  when  the  court  had 
jurisdiction  of  the  subject-matter,  and  the  ac- 
tion Is  brought  against  a  defendant  in  the 
wrong  county,  and  there  is  sufficient  in  the 
petition  to  challenge  the  jurisdiction  as  to 
the  liability  of  both  defendants,  and  both  are 
held  liable,  although  improperly  joined,  the 
judgment  rendered  against  the  defendant 
served  in  the  wrong  county  is  not  void.  It 
was  held,  further,  that  in  such  a  case  ad- 
vantage of  the  defective  service  ought  to  be 
taken  by  "motion,  plea,  or  otherwise."  This 
subject  was  again  referred  to  in  Marshall  v. 
Land  Co.,  75  Kan.  445,  89  Pac.  905 ;  but  the 
facts  there  presented  were  such  that  a  quo- 
tation from  the  opinion  would  not  be  ap- 
plicable. 

The  opinion  in  Parker  v.  Dobson  (Kan.) 
96  Pac.  472  recently  decided,  reflects  much 
light  upon  this  subject.    Dobson  brought  an 
action  in  Franklin  county  against  the  mak- 
ers of  a  note,  including  one  who  was  served 
In  that  county,  and  Parker,  who  was  sued  In 
Shawnee  county.    He  dismissed  the  action 
without  prejudice  as  to  the  defendant  sued, 
in  Franklin  county,  whereupon  Parker  moved 
for  a  dismissal  also,  which  motion  was  sus- 
tained.    Dobson  then  commenced  another 
action  against  Parker  within  one  year  after 
such  dismissal.    But  for  the  operation  of 
section  23  of  the  Civil  Code  the  cause  of  ac- 
tion was  barred.  The  question  presented  was 
whether  the  first  action,  which  was  com- 
menced in  due  time,  was  "an  action  com- 
menced" within  the  meaning  of  that  section. 
It  was  claimed  that  It  was  not,  for  the  rea- 
son that  the  cause  of  action  had  become  bar- 
red by  the  statute  of  limitations  before  that 
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action  was  commenced.  The  court  found  that 
the  first  action  against  both  defendants  had 
been  commenced  in  good  faith,  in  the  honest 
belief  that  a  payment  on  the  note  made  by 
Parker  tolled  the  statute  as  to  both,  and  that 
be  bad  a  right  to  recover  against  both.  The 
trial  court  held  that  the  first  proceeding  was 
an  action  commenced  within  the  meaning  of 
the  section  named,  and  gave  Judgment  against 
Parker  accordingly,  and  tbat  judgment  was 
affirmed  here.  Mr.  Justice  Burch,  in  the 
opinion,  said:  "The  district  court  has  found 
that  the  plaintiff  sued  Mary  L.  Parker,  be- 
lieving In  good  faith  that  he  bad  an  enforce- 
able claim  against  her.  She  was  not  a  nom- 
inal party,  joined  merely  for  the  purpose  of 
obtaining  service  upon  the  defendant  No 
fraud  upon  the  jurisdiction  of  the  court  was 
intended  or  committed,  and  no  wrong  was 
done  the  defendant  because  of  the  manner  In 
which  the  proceeding  was  instituted.  There 
is  no  finding  that  the  bill  of  particulars  dis- 
closed the  fact  that  action  against  Mary  L. 
Parker  was  barred,  but  the  propriety  of  the 
proceeding  would  not  be  affected  If  It  had 
done  so.  The  fact  that  a  right  of  action  has 
become  barred  by  lapse  of  time  is  a  defense, 
which  must  be  actively  urged  In  some  prop- 
er way,  or  It  will  be  waived.  The  obligation 
of  Mary  L.  Parker  to  pay  the  note  remained, 
and  still  remains.  The  defense  was  person- 
al to  her.  The  defendant  could  not  Inter- 
pose it  for  her,  and,  unless  she  chose  to  ap- 
pear and  claim  the  benefit  of  the  statute, 
judgment  could  rightfully  be  rendered  against 
her.  •  •  *  It  Is  said  that,  when  the 
court  set  aside  the  service  upon  the  defend- 
ant, it  must  have  found  that  a  fraud  upon  its 
jurisdiction  had  been  attempted.  Manifestly 
it  was  not  essential  that  the  court  so  find  to 
warrant  a  dismissal  as  to  the  defendant  No 
facts  existed  authorizing  such  a  finding,  and 
as  a  matter  of  fact  the  court  did  not  so  find." 

The  rationale  of  the  prior  decisions  of  this 
court  Is  that  where  the  court  has  jurisdiction 
of  the  subject-matter,  and  the  joinder  Is  one 
authorized  by  the  Code,  the  defendant  served 
In  another  county  will  not  be  held  if  the  resi- 
dent defendant  was  joined  for  the  purpose 
of  acquiring  jurisdiction  over  the  former, 
and  not  in  good  faith  to  recover  against  him. 
Such  a  case  affords  an  instance  of  that 
abuse  of  process,  against  which  courts  will 
always  give  relief  upon  proper  application. 
In  some  of  the  opinions  language  may  have 
been  used  indicating  more  than  this,  but  the 
opinion  in  Parker  v.  Dobson  marks  the  limit 
of  the  rule  to  cases  where  an  improper  use 
is  made  of  the  process  of  the  court  It 
must  not  be  applied  to  an  innocent  party, 
who,  In  good  faith  and  in  the  honest  belief 
that  his  cause  is  just,  has  joined  as  defend- 
ants the  different  parties  to  a  promissory 
note,  and  has  been  defeated  by  one  of  them, 
after  a  full  trial,  by  the  successful  plea  of 
the  statute  of  limitations.  This  was  not  a 
case  where  it  was  obvious  that  the  plain- 


tiff had  no  right  to  recover  against  Haw- 
kins, so  that  it  might  be  charged  that  his 
joinder  was  merely  a  ruse  to  obtain  juris- 
diction over  his  codefendants ;  for  the  dis- 
trict court  not  only  overruled  the  demur- 
rer to  the  amended  petition,  but  gave  judg- 
ment against  him  on  the  evidence — a  judg- 
ment which,  It  is  true,  we  now  bold  cannot 
be  sustained,  but  we  find  nothing  to  Indi- 
cate bad  faith,  or  an  intentional  misuse  of 
process,  on  the  part  of  the  plaintiff.  The 
record  shows  an  honest  effort  to  collect  an 
honest  debt  in  the  usual  and  ordinary  way. 
The  legal  obstacle  to  a  recovery  against  Haw- 
kins might  have  been  waived  by  him,  in  which 
event  his  codefendants  could  not  have  com- 
plained. By  his  insistence  upon  it  they 
gained  no  additional  rights. 

The  only  defense  Interposed  by  J.  S.  and 
0.  D.  Moots  being  their  plea  to  the  juris- 
diction, which  is  not  sustained,  the  judgment 
-against  them  must  stand.  The  record  shows 
that  they  received  from  Hawkins  a  convey- 
ance of  real  estate,  in  consideration  of  which 
they  promised  in  writing  to  pay  these  notes. 
This  tolled  the  statute  as  to  them,  even  if 
that  defense  had  been  interposed. 

The  judgment  against  J.  S.  and  0.  D.  Moots 
Is  affirmed*.  The  judgment  against  J.  N. 
Hawkins  Is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
this  opinion. 


LARSON  v.  SALT  LAKH  CITY  et  al. 
(Supreme  Court  of  Utah.    Sept.  12,  1008.) 

1.  Courts— Source  or  Judicial  Authority. 

The  power  of  the  courts  of  the  state  is  de- 
rived from  the  Constitution  and  laws  of  the 
state  and  from  the  common  law,  so  far  as  not 
repugnant  to  the  federal  and  state  Constitu- 
tions and  laws;  and,  where  the  power  of  a 
court  is  invoked,  it  is  essential  to  point  to  some 
constitutional  provision  or  legislative  enactment 
or  the  common  law  authorizing  it,  either  ex- 
pressly or  by  necessary  inference  from  the  na- 
ture and  Constitution  of  the  tribunal  itself. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  §  2.] 

2.  Discovery— Physical  Examination— Com- 
mon-Law Power. 

At  common  law  no  power  existed  to  com- 
pel one  suing  for  a  personal  injury  to  submit  to 
a  physical  examination  by  a  physician  appointed 
by  the  court 

[Ed.  Note.— For  cases  la  point  see  Cent  Dig. 
vol.  16,  Discovery,  8  02.] 

3.  Courts— Precedents. 

The  power  exercised  by  a  court  of  equity 
in  bills  of  discovery  is  not  a  precedent  for  the 
exercise  of  the  same  power  by  a  court  of  law. 

4.  Discovery— Equitable  Remedy. 

Because  the  courts  at  common  law  allowed 
parties  to  conceal  from  each  other  up  to  the 
time  of  trial  the  evidence  on  which  they  meant 
to  rely,  and  would  not  compel  either  of  them 
to  supply  the  other  with  any  evidence,  the  equi- 
table remedy  of  bills  for  discovery  to  assist  the 
prosecution  or  defense  of  an  action  pending  in  a 
court  at  law  arose. 
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5.  Same— Statutoby  Authority. 

In  the  absence  of  a  statute  authorizing  it, 
common-law  courts  are  without  power  to  com- 
pel the  inspection  or  production  of  books  and 
papers  out  of  court,  or  the  inspection  of  a  doc- 
ument not  pleaded,  and  not  held  in  trust  for 
the  moving  party,  or  the  examination  or  survey 
of  property,  or  to  compel  a  party  before  trial 
to  appear  before  a  commissioner  appointed  by 
the  court  and  answer  pertinent  interrogatories 
propounded  to  him  concerning  any  material  is- 
sue in  the  case. 

6.  Sake. 

The  fact  that  a  party  having  peculiar 
knowledge  of  a  matter  fails  to  bring  it  forward 
does  not  furnish  any  basis  for  the  court  to  make 
an  order  requiring  such  party  to  divulge  hia 
knowledge  before  trial  to  the  adverse  party,  or 
to  supply  him  with  the  means  of  obtaining  it. 

7.  Same— Physical  Examination— Po web  of 
Coubt. 

In  the  absence  of  a  statute  authorizing  it, 
a  court  at  law  has  no  power  to  compel  one  suing 
for  a  personal  injury  to  submit  to  a  physical 
examination  by  a  physician  appointed  by  the 
court. 

IEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Discovery,  I  92.] 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis,  Judge. 

Action  by  Jennie  Larson  against  Salt  Lake 
City  and  others.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.  Reversed  and  re- 
manded. 

O.  M.  Sullivan,  W.  A.  Lee,  and  A  T.  San- 
ford,  for  appellant  Young  &  Snow  and  H. 
J.  Dunning,  for  respondents. 

8TRAUP,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  her  by  the 
negligence  of  the  defendants.  It  was  al- 
leged in  the  complaint  that  by  reason  of 
the  negligent  acts,  the  plaintiff  "was  render- 
ed unconscious,  her  left  leg  and  ankle  bad- 
ly bruised  and  injured,  her  back,  spine,  and 
nervous  system  disordered,  her  face  and  nose 
scarred  and  disfigured,  and  that  she  was 
otherwise  made  sick,  sore,  and  lame;  that 
she  was  confined  to  her  bed  for  many  weeks, 
and  required  the  services  of  a  physician 
and  surgeon;  and  that  her  injuries  were 
permanent  and  lasting."  The  defendants  filed 
general  denials.  Before  trial,  one  of  the 
defendants,  the  Big  Four  Advertising  Com- 
pany, applied  to  the  court  for  an  order  re- 
quiring the  plaintiff  to  submit  to  an  exam- 
ination by  a  competent  physician  and  sur- 
geon to  be  appointed  by  the  court,  Id  or- 
der that  the  character  and  extent  of  plain- 
tiff's injuries,  and  whether  her  disabilities, 
if  any,  were  due  to  the  causes  set  forth  in 
the  complaint,  might  be  ascertained  and  de- 
termined. The  name  of  such  a  physician  was 
suggested  and  his  appointment  requested  by 
the  defendant.  The  plaintiff  objected  to  the 
granting  of  the  order,  on  the  grounds,  prin- 
cipally, that  the  court  was  without  author- 
ity to  make  or  enforce  the  order,  and  that 
the  physician  suggested  by  the  defendant  was 
prejudiced  and  biased.  In  ruling  on  the  ob- 
jection, the  court  observed  that  both  the 


plaintiff  and  the  defendant  had  the  right  to 
select  their  own  witnesses;  that  the  plaintiff 
had  the  right  to  select  a  physician  of  her 
choice,  and  the  same  privilege  ought  to  be 
extended  to  the  defendant,  unless  the  repu- 
tation of  the  physician  was  such  that  he 
ought  not  to  be  selected.  The  court  however, 
required  a  showing  to  be  made  as  to  the 
necessity  for  the  examination,  which  show- 
ing was  to  the  effect  that  the  defendant  ap- 
plying for  the  order  had  no  information, 
except  as  was  alleged  in  the  complaint  con- 
cerning the  character  or  extent  of  the  al- 
leged injuries.  Thereupon  the  court  made  an 
order  requiring  the  plaintiff,  at  a  time  speci- 
fied, and  at  her  home,  or  at  some  place  to  be 
designated  by  her,  to  submit  to  an  examina- 
tion to  be  made  by  the  physician  and  sur- 
geon suggested  by  the  defendant  the  plain- 
tiffs physician  and  attorneys,  if  she  desired 
them,  to  be  present  at  such  examination. 
The  plaintiff  refused  to  comply  with  the  or- 
der, whereupon  the  court  at  a  subsequent 
time,  dismissed  the  case.  Judgment  was 
entered  accordingly,  from  which  this  appeal 
Is  prosecuted  by  the  plaintiff. 

The  questions  presented,  therefore,  are 
whether  the  court  had  the  power  to  make 
the  order,  and  whether  it  was  authorized 
to  dismiss  the  case  on  plaintiff's  refusal  to 
comply  with  it  Upon  these  questions  the 
authorities  are  In  hopeless  conflict  They 
are  collected  and  referred  to  in  note  to  sec- 
tion 4,  p.  1022,  5  Current  Law,  64  Cent  Law 
Journal,  p.  428, 14  Cyc.  364,  and  in  the  case  of 
May  v.  North  Pac.  Ry.  Co.,  32  Mont  522,  81 
Pac.  328,  70  L.  R.  A.  Ill,  where  the  pow- 
er to  make  the  order  was  denied;  and  in, 
the  cases  of  City  of  South  Bend  v.  Turner, 
156  Ind.  418,  60  N.  E.  271,  54  L.  R.  A  396. 
83  Am.  St  Rep.  200,  and  Johnston  v.  So. 
Pac.  Co.,  150  Cal.  535,  89  Pac.  348,  where 
the  power  was  asserted.  Upon  noting  and 
reviewing  the  cases  from  the  different  juris- 
dictions in  Current  Law,  supra,  it  is  said: 
"If  the  last  announcements  of  these  several 
courts  may  be  takeu  to  indicate  the  law 
In  their  respective  states,  a  review  of  the 
decisions  discloses  that  the  power  of  trial 
courts,  to  compel  such  examination  Is  as- 
serted In  Alabama,  Arkansas,  Georgia,  Iowa, 
Indiana,  Kansas,  Kentucky,  Michigan,  Minne- 
sota, Missouri,  North  Dakota,  Ohio,  Pennsyl- 
vania, Washington,  and  Wisconsin,  and  de- 
nied in  the  federal  and  territorial-  courts  and 
in  Illinois,  Massachusetts,  and  Texas,  and  was 
denied  in  New  York  until  specifically  granted 
by  direct  legislative  enactment  The  bare 
assertion  that  trial  courts  possess  this  pow- 
er, in  the  absence  of  any  legislation,  and 
without  common-law  precedents,  has  led  to 
the  greatest  possible  confusion  among  the  de- 
cisions of  the  very  courts  asserting  It  (1) 
What  is  the  source  of  the  power?  (2)  To 
what  extent  may  It  be  carried?  (3)  May 
the  defendant  demand  the  order  as  a  matter 
of  right?  And  (4)  how  will  the  court  en- 
force obedience  to  its  order?  Singularly 
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enough  the  first  of  these  questions  appears 
to  have  received  little  or  no  consideration." 
The  courts  asserting  the  power  have  quite 
generally  held  that  the  defendant  has  not 
the  absolute  right  to  the  order,  but  that  the 
motion  therefor  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  that  the  applica- 
tion should  be  made  before  entering  upon  the 
trial;  that  the  defendant  has  not  the  right 
to  designate  the  physician  by  whom  the  ex- 
amination is  to  be  made,  but  that  the  ex- 
amination should  be  ordered  and  conducted 
under  the  direction  of  the  court  whenever  it 
fairly  appears  that  Important  facts  concern- 
ing the  injury  are  only  to  be  disclosed  by 
such  an  examination,  and  that  it  may  be 
made  without  injury  to  plaintiff's  health,  or 
the  infliction  of  serious  pain,  or  indignity  to, 
or  an  unreasonable  or  indecent  exposure  of, 
bis  person;  and  that  while  the  court  has  no 
right,  in  the  enforcement  of  the  order,  to 
compel  the  plaintiff  to  actually  submit  to 
the  examination,  the  court  may  nevertheless, 
upon  plaintiff's  refusal  to  do  so,  dismiss  the 
case  or  delay  the  proceeding  until  he  com- 
plies with  the  order,  or  the  court  may  de- 
cline to  permit  any  evidence  to  be  given  to 
establish  the  injury.  A  few  courts  have 
held  that,  on  plaintiff's  refusal  to  comply 
with  the  order,  the  court  may  punish  him 
as  for  a  contempt 

In  many  cases  where  courts  have  asserted 
the  power  It  will  be  seen,  as  has  been  sug- 
gested, the  existence  of  the  power  was  eith- 
er assumed  or  merely  asserted.  In  others 
the  courts,  instead  of  discussing  the  source 
of  the  power,  or  undertaking  to  state  by 
what  authority  such  a  power  is  exercised, 
have  undertaken  to  give  reasons  why  trial 
courts  ought  to  have  such  a  power,  and  why 
it  ought  to  be  exercised  by  them.  The  same 
thing  Is  true  of  some  text-writers.  Thus, 
in  section  859  of  Thompson  on  Trials,  the 
author  says:  "In  modern  trials  of  civil 
actions  for  physical  Injuries,  the  question 
has  frequently  arisen  whether  the  court  has 
power  to  order  an  inspection  of  the  body  of 
the  plaintiff  or  person  injured  for  the  pur- 
pose of  ascertaining  the  nature  and  extent 
of  the  injuries.  Some  of  the  courts,  carry- 
ing in  their  minds  no  higher  conception  of 
a  judicial  trial  than  the  conception  that  it 
is  a  combat  in  which  each  of  the  gladiators 
is  permitted,  within  certain  limits,  to  de- 
ceive and  trick  the  antagonist  and  the  um- 
pire, have  denied  the  right  of  the  defendant 
to  have  an  order  for  such  inspection.  Other 
courts,  taking  the  more  enlightened  view 
that  the  object  of  a  judicial  trial  Is  to  enable 
the  state  to  establish  and  enforce  justice  be- 
tween party  and  party,  have  held  that  it  Is 
within  the  power  of  the  trial  court,  in  the 
exercise  of  sound  discretion,  in  proper  cases, 
upon  an  application  seasonably  made,  under 
proper  safeguards  designed  to  preserve  the 
rights  of  both  parties,  to  order  such  an  inspec- 
tion and  to  compel  the  plaintiff  or  injured  per- 
son to  submit  to  it"  The  same  thought  is  ex- 


pressed in  less  intemperate  language  In  the 
case  of  South  Bend  v.  Turner,  supra,  where 
It  Is  said:  "Courts  are  Instituted  by  the  state 
to  administer  impartial  justice  to  contending 
parties.  In  such  contests  it  is  the  duty  of 
the  court  to  bestow  upon  the  litigants  equal 
and  exact  justice.  This  cannot  be  done  with- 
out the  court  first  obtaining  the  exact  and 
full  truth  concerning  the  matters  in  con- 
troversy. Hence  from  this  duty  of  the  court 
to  dispense  exact  justice  Is  essentially  im- 
plied all  the  power  necessary  to  its  per- 
formance, which  includes  the  power  to  make 
subservient  to  its  order  all  persons  and  things 
that  will  afford  the  most  reliable  evidence." 
On  page  3020,  3  Wlgmore  on  Evidence,  it 
is  said:  "There  Is  and  will  be  no  end  to  the 
variety  of  frauds  Invented;  and  it  will  be 
an  ill  day  for  justice  when  the  courts  cease 
to  meet  new  frauds  by  new  applications  of 
old  remedies.  Quite  apart  from  the  general 
impolicy  of  granting  to  a  party  the  license 
to  conceal  truth  by  any  form  of  refusal,  there 
Is  In  this  class  of  cases  the  added  considera- 
tion that  corporal  injuries  are  today  notori- 
ously a  subject  of  frequent  fraud  and  mis- 
representation; so  that  the  privilege  to  with- 
hold the  exhibition  of  the  alleged  Injury  may 
amount  in  such  cases  to  nothing  less  than  a 
judicial  license  of  fraud."  in  the  case 
Wanek  v.  City  of  Winona,  78  Minn.  98,  80  N. 
W.  851,  46  L.  R.  A.  448,  79  Am.  St  Rep. 
354,  the  court  observes:  "To  allow  the  plain- 
tiff in  such  cases,  if  he  sees  fit  to  display 
his  injuries  to  the  jury,  to  call  In  as  many 
friendly  physicians  as  he  pleases,  and  have 
them  examine  his  person,  and  then  produce 
them  as  expert  witnesses  on  the  trial,  but 
at  the  same  time  deny  to  the  defendant 
the  right  in  any  case  to  have  a  physical 
examination  of  plaintiff's  person,  and  leave 
him  wholly  at  the  mercy  of  such  witnesses 
as  the  plaintiff  sees  fit  to  call,  constitutes 
a  denial  of  justice  too  great  in  our  judg- 
ment to  be  tolerated  for  one  moment"  And 
in  other  cases  language  may  be  found  similar 
to  that  expressed  by  Mr.  Justice  Beck  in  the 
case  of  Schroeder  v.  Railway  Co.,  47  Iowa, 
375,  and  in  the  dissenting  opinion  of  Mr. 
Justice  Brewer  in  the  case  of  Railway  Co. 
v.  Botsford.  141  U.  S.  258,  11  Sup.  Ct  1003, 
35  L.  Ed.  734,  to  the  effect  that  every  par- 
ty "has  a  right  to  demand  the  administration 
of  exact  justice";  that,  "if  truth  be  hid- 
den. Injustice  will  be  done";  that  "the  end  of 
litigation  Is  justice,  and  knowledge  of  truth 
is  essential  thereto";  and  that  since  the 
plaintiff  may  make  any,  not  Indecent  expo- 
sure of  his  person  in  the  courtroom  in  the 
presence  of  the  jury  to  show  the  extent  of 
his  Injuries,  and  may  call  his  personal 
friends  and  his  own  physicians  into  a  room 
and  there  permit  them  a  full  examination  of 
his  person  in  order  that  they  may  testify  as 
to  what  they  see  and  find,  to  deny  the  de- 
fendant the  right  to  make  a  similar  examina- 
tion permits  the  plaintiff  to  disclose  the  real 
facts  to  the  Jury,  If  his  interests  require, 
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and  to  withhold  such  a  disclosure  If  it  is 
against  his  Interest ' 

These  may  all  be  cogent  reasons  and  ap- 
propriate addresses  to  be  considered  by  leg- 
islative bodies  why  courts  ought  to  have 
such  a  power,  and  why  it  ought  to  be  exer- 
cised by  them;  but  they  are  very  far  from 
pointing  out  anything  which  In  any  wise 
tends  to  show  from  what  source  such  a  pow- 
er Is  derived,  or  by  what  authority  it  may  be 
lawfully  exercised.  It  is  readily  conceded 
that  tbe  "end  of  litigation  is  Justice,  and  that 
knowledge  of  the  truth  is  essential  thereto," 
and  that  courts  are  organized  "to  establish 
and  enforce  equal  and  exact  Justice"  be- 
tween the  litigants.  Such  plastic  phrases 
and  pointless  truisms,  however,  do  not  argue 
anything  nor  elucidate  or  answer  the  point 
of  inquiry.  To  say  that  the  action  of  courts 
may  be  Invoked  when,  in  their  discretion, 
the  exercise  of  a  power  will  promote  Jus- 
tice, is  to  say  that  courts  are  self-constitut- 
ing and  their  power  self-creating.  No  one 
would  seriously  contend  that  courts  gener- 
ally have  the  power  to  make  and  enforce  or- 
ders which  in  their  discretion  will  bestow 
equal  and  exact  Justice.  The  power  of  courts 
is  not  measured  by  so  flexible  a  yardstick. 
There  are  many  things  over  which  it  may 
be  expedient  on  the  part  of  courts  to  exer- 
cise a  discretionary  power,  but  concerning 
which  courts  have  constantly  refused  to  act 
because  of  a  want  of  power.  Courts  are 
creatures  of  the  law.  The  power  of  state 
courts  is  generally  derived  from  Constitu- 
tions and  laws  of  the  state.  The  power  of 
our  courts  is  derived  from  the  Constitution 
and  the  laws  of  this  state,  and  the  common 
law  so  far  as  it  is  not  repugnant  to,  or  in  con- 
flict with,  the  Constitution  and  laws  of  the 
United  States  and  the  Constitution  and  laws 
of  this  state.  Whenever  the  power  of  a  court 
Is  invoked,  in  order  that  it  may  be  lawfully 
exercised,  it  is  essential  to  point  to  some  con- 
stitutional provision  or  some  legislative  en- 
actment or  the  common  law  authorizing  It — 
not  necessarily  to  some  express  provision  or 
enactment,  but  to  some  provision  where  the 
right  to  exercise  the  power  invoked  is  fair- 
ly implied,  or  where  It  may  be  necessarily 
inferred  from  the  nature  and  constitution 
of  the  tribunal  itself.  It  is  conceded  that 
there  is  no  constitutional  provision,  nor  leg- 
islative enactment,  giving  the  court  power  to 
make  the  order  in  question.  The  ruling  of 
the  court  Is  not,  nor  can  it  be,  defended  on 
any  such  ground.  It  is  also  conceded,  and  it 
has  been  many  times  declared  by  the  courts 
asserting  the  power,  as  well  as  by  the  courts 
denying  it,  that  there  is  no  common-law  prec- 
edent where  such  action  of  the  court  was 
ever  exercised  by  law  courts.  That  no  such 
power  was  possessed  or  exercised  by  the 
courts  of  common  law  is  well  pointed  out  by 
Mr.  Justice  Holloway  in  the  case  of  May  v. 
Northern  Pac.  Ry.  Co.,  supra,  and  by  Mr. 
Justice  Gray  in  the  case  of  Railway  Co.  v. 
Botsford,  supra,  and  reaffirmed  by  Mr.  Jus- 


tice Peckham  in  the  case  of  Camden  & 
Suburban  Ry.  Co.  v.  Stetson,  177  U.  S.  172, 
20  Sup.  Ct  617,  44  L.  Ed.  721,  where  In  the 
case  last  named  It  Is  said :  "It  is  settled  in 
this  court  that  no  power  to  make  such  an  or- 
der exists  at  common  law ;  in  other  words,  the 
court  has  no  inherent  power  to  make  it." 
True,  some  courts  have  said  that  the  exer- 
cise of  the  power  is  analogous  to  that  exercis- 
ed by  courts  in  bills  for  discovery.  But  bills 
for  discovery  were  brought  In  equity  for  the 
discovery  of  facts  resting  In  the  knowledge 
of  the  opposite  party,  or  of  deeds,  writings, 
or  other  things  In  his  custody  or  power,  seek- 
ing no  relief  in  consequence  of  the  discovery, 
but  seeking  discovery  merely  to  enable  the 
party  asking  it  to  prosecute  or  defend  an  ac- 
tion at  law  in  another  court  arising  out  of 
contract  or  out  of  torts  to  property.  The 
authorities  are  in  conflict  as  to  whether  a 
bill  of  discovery,  In  the  absence  of  a  statute, 
will  He  in  aid  of  actions  based  on  purely  per- 
sonal torts.  6  PI.  ft  Pr.  733.  By  an  early 
English  decision  (Glynn  v.  Houston,  1  Keen 
329),  and  in  Robinson  v.  Craig,  16  Ala.  50, 
it  was  held  that  the  bill  would  not  He  in  aid 
of  such  actions.  In  a  recent  decision  (Reyn- 
olds v.  Burgess  Sulphite  Fibre  Co.,  71  N.  H. 
832,  51  Atl.  1075,  57  L.R.A.  949,  93  Am.  St. 
Rep.  535),  where  the  English  and  American 
cases  are  reviewed,  it  was  held  that  the  bill 
would  lie  In  aid  of  such  actions  as  well  as 
actions  of  torts  to  property.  To  what  ex- 
tent the  decision  was  Influenced  by  statute 
need  not  now  be  considered,  for,  conceding 
that  the  bill,  in  the  absence  of  a  statute, 
would  lie  In  aid  of  an  action  based  on  purely 
a  personal  tort,  it  nevertheless  must  also  be 
conceded  that  law  courts  had  not  the  author- 
ity to  exercise  the  power  of  discovery  in 
the  law  action,  or  in  any  proceeding  supple- 
mental thereto,  but  to  authorize  the  exer- 
cise of  the  power  it  was  essential  to  seek 
relief  in  a  court  of  equity.  Because  it  was 
necessary  to  resort  to  equity  to  exercise  the 
power,  conclusively  demonstrates  that  such 
a  power  was  not  possessed  by  the  law  courts. 
A  power  exercised  by  a  court  of  equity  Is  not 
a  precedent  for  the  exercise  of  the  same 
power  by  a  court  of  law.  Says  Mr.  Best,  In 
his  work  on  Evidence  (International  Ed. 
1893-94)  S  624:  "The  common  law  laid  down 
as  a  maxim,  'Nemo  tenetur  armore  adver- 
sarium  suum  contra  se,'  and,  In  furtherance 
of  this  principle,  it  generally  allowed  liti- 
gant parties  to  conceal  from  each  other,  up 
to  the  time  of  trial,  the  evidence  on  which 
they  meant  to  rely,  and  would  not  compel 
either  of  them  to  supply  the  other  with  any 
evidence,  parol  or  otherwise,  to  assist  him 
in  the  conduct  of  his  cause."  See,  also,  2 
Elliott  on  Ev.  §  1385,  where  the  same  prin- 
ciple is  stated.  Hence  there  arose  the  equi- 
table remedy  of  bills  for  discovery  to  as- 
sist the  prosecution  or  defense  of  an  action 
pending  in  the  law  court.  Such  remedy  be- 
ing somewhat  circuitous  and  expensive,  the 
Legislature  by  14  &  15  Vict  c  99,  |  6,  and 
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by  subsequent  common-law  procedure  acta, 
empowered  the  superior  and  other  courts  of 
common  law,  on  application  made  for  such 
purpose  by  either  party  In  any  pending  ac- 
tion, to  order  the  Inspection  and  production 
of  any  document  or  writing,  or  the  Inspection 
and  examination  of  real  or  personal  proper- 
ty, In  the  custody  or  under  tbe  control  of  the 
opposite  party.  And  It  Is  generally  conceded 
that,  In  the  absence  of  some  legislative  enact- 
ment, common-law  courts  were  without  pow- 
er to  compel  tbe  Inspection  or  production  of 
books  and  papers  out  of  court,  or  the  Inspec- 
tion of  a  document  not  counted  or  pleaded 
on,  and  not  held  In  trust  for  the  moving  par- 
ty, or  the  examination  or  survey  of  prop- 
erty. It  is  only  in  virtue  of  statutes  that 
law  courts  now  possess .  and  exercise  such 
powers.  Such  a  power  has  been  expressly 
conferred  upon  our  courts  by  the  laws  of  this 
state.  The  Legislature  has  provided  in 
what  manner  books,  papers,  documents,  and 
other  things  may  be  inspected  and  produced, 
property  examined  and  surveyed,  property 
and  premises  viewed  by  the  Jury,  oral  ex- 
aminations or  interrogations  of  a  party  in 
action  or  proceeding  may  be  had  before  trial, 
and  has  otherwise  promulgated  and  estab- 
lished general  principles  and  rules  of  evi- 
dence and  means  of  Its  production  in  judi- 
cial investigations.  It  is  not  claimed  that 
these  enactments  authorized  the  court  to 
make  the  order,  or  that  the  order  was  made 
in  virtue  of  them. 

There  can  be  no  doubt  that,  in  the  absence 
of  a  statute,  a  law  court  is  not  authorized 
to  compel  the  plaintiff,  before  trial,  to  ap- 
pear before  a  notary  public,  or  a  commis- 
sioner appointed  by  the  court,  and  there 
make  answer  to  pertinent  interrogatories  pro- 
pounded to  him  concerning  his  injuries,  or 
concerning  any  other  material  Issue  in  the 
case.  If  a  statute  is  necessary  to  confer 
such  a  power  upon  the  court,  we  do  not  see 
from  what  source  it  obtains  the  power  to 
compel  the  plaintiff  before  trial  to  submit 
bis  person  to  a  physical  examination,  and 
make  answers  to  proper  questions  propound- 
ed to  him  by  the  physician  making  the  exam- 
ination. Or,  if  a  statute  is  necessary  to  au- 
thorize a  court  to  order  an  inspection  and 
examination  of  property  before  trial,  we  see 
no  good  reason  why  a  statute  Is  not  likewise 
necessary  to  authorize  the  court  to  compel  a 
plaintiff  in  a  personal  injury  case  to  submit 
bis  person  before  trial  to  a  physical  examina- 
tion. To  say  that  the  court  has  such  a 
power  In  order  to  give  the  parties  equal 
means  to  obtain  Information  concerning  the 
injury,  and  to  afford  them  equal  opportunity 
to  lay  before  the  jury  the  real  facts,  and  to 
prevent  fraud,  and  to  promote  justice,  Is 
merely  asserting  reasons  why  courts  ought 
to  have  such  a  power.  Such  kind  of  argu- 
ment could  as  appropriately  have  been  made 
when,  In  the  absence  of  statutes,  the  power 
of  the  court  was  invoked  for  the  Inspection 
and  production  of  a  paper  or  document  which 


was  in  the  possession  and  under  the  control 
of  one  of  the  parties,  and  which  was  secret- 
ly withheld  by  him,  or  for  the  Inspection  and 
examination  of  property.  It  may  be  that  in 
some  instances  the  plaintiff  may  have  better 
means  than  has  the  defendant  of  ascertaining 
and  producing  the  facts  concerning  the  char- 
acter and  extent  of  the  injuries.  In  other 
instances  the  defendant  may  have  better 
means  than  the  plaintiff  of  ascertaining  and 
producing  the  facts  concerning  the  alleged 
acts  of  negligence.  It  is  not  infrequent,  in 
all  kinds  of  suits,  that  particular  facts  In  is- 
sue are  peculiarly  within  the  knowledge  of 
one  of  tbe  parties,  or  that  one  has  better 
means  than  the  other  of  ascertaining  and 
producing  the  facts.  The  fact  that  a  party 
having  peculiar  knowledge  of  a  matter  falls 
to  bring  it  forward  may  raise  a  presumption 
or  justify  an  inference  in  favor  of  his  ad- 
versary's claim;  or,  If  he  withholds  certain 
evidence  with  respect  thereto,  the  inference 
may  be  justified  that,  if  it  had  been  produc- 
ed, it  would  have  been  unfavorable  to  his 
cause,  but  it  furnishes  no  basis  authorizing 
the  court  to  make  an  order  requiring  him  to 
divulge  bis  knowledge  before  trial  to  his 
adversary,  or  to  supply  him  with  the  means 
of  obtaining  it  In  the  case  of  Reynolds  v. 
Rurgess  Sulphite  Fibre  Co.,  supra,  the  doc- 
trine was  recognized  that  the  defendant  in 
an  action  at  law  to  recover  for  a  death  caus- 
ed by  Its  alleged  negligence  could  not  be  com- 
pelled to  allow  the  plaintiff  to  inspect  the 
broken  parts  of  machinery,  defects  in  which 
were  alleged  to  have  caused  the  death,  but  a 
bill  of  discovery  was  filed  to  obtain  inspec- 
tion of  the  fragments  of  machinery  to  aid 
the  action  pending  in  tbe  law  court.  It 
might  as  well  be  said  that  the  court,  In  the 
absence  of  a  statute  as  well,  had  the  power 
to  compel  the  defendant  to  allow  plaintiff 
before  trial  to  inspect  his  private  records  and 
documents,  if  relevant  to  the  Issue,  or  to 
examine  machinery  and  devices  in  his  pos- 
session and  under  his  control,  defects  in 
which  are  alleged  to  have  caused  plaintiff's 
injuries,  as  the  power  to  compel  plain  tiff,  in 
the  absence  of  some  statute  authorizing  it,  to 
submit  his  person  before  trial  to  an  examina- 
tion on  behalf  of  the  defendant  in  order  that 
he  may  ascertain  the  extent  and  character  of 
the  Injuries  and  qualify  witnesses  to  testify 
concerning  them.  The  very  courts  which,  in 
the  absence  of  a  statute,  assert  the  existence 
of  the  power  to  compel  the  plaintiff  to  sub- 
mit to  such  an  examination,  assert,  with 
equal  emphasis,  that  an  order  of  court  that 
a  veterinary  surgeon  may  be  sent  on  the 
premises  of  a  party  against  his  will  to  ex- 
amine a  horse  whose  condition  was  in  dispute 
in  an  action  brought  to  recover  damages  for 
breach  of  warranty  in  the  sale  of  the  horse, 
provided  the  owner  or  any  person  he  might 
select  would  accompany  such  surgeon,  was 
In  excess  of  the  power  of  the  court  Says  tbe 
learned  court:  "The  mare  In  question  was  in 
possession  of  the  plaintiff  and  upon  his  prem- 


Digitized  by 


488 


07  PACIFIC 


REPORTER. 


(Utah 


ises.  The  order  compelled  the  plaintiff  to 
permit  the  parties  to  enter  upon  his  prem- 
ises to  make  the  examination,  and  by  a  par- 
ty whom  the  plaintiff  objected  to  as  coming 
there.  The  court  had  no  power  to  compel 
the  plaintiff  to  submit  to  such  an  invasion 
of  his  premises.  If  the  plaintiff  refused  to 
let  the  mare  be  examined  at  that  time,  or 
to  have  his  premises  visited  for  that  purpose, 
It  was  his  right"  Martin  v.  Elliott,  105 
Mich.  130,  63  N.  W.  998,  31  L.  R.  A.  169. 
Why  not  here  invoke  the  oft-repeated  Judi- 
cial pronouncements  that  the  "end  of  litiga- 
tion is  justice,"  and  that  "courts  are  organiz- 
ed to  enforce  equal  and  exact  justice  between 
the  parties,"  that  to  permit  the  physical  ex- 
amination of  the  mare  to  be  made  by  veter- 
inary surgeons  selected  by  plaintiff  and  to 
leave  the  defendant  "wholly  at  the  mercy 
of  such  witnesses  as  the  plaintiff  sees  fit  to 
call  constitutes  a  denial  of  justice  too  gross 
to  be  tolerated  for  one  moment"?  Why,  In 
such  instance,  assert  that  compelling  the 
plaintiff  to  allow  a  veterinary  surgeon  to 
enter  his  premises  to  make  a  physical  exam- 
ination of  his  horse  was  an  unauthorized  In- 
vasion of  his  rights,  but  to  compel  a  plain- 
tiff, especially  a  woman,  to  allow  a  physician 
and  a  stranger,  against  her  will,  to  enter  her 
home  and  there  compel  her  to  lay  bare  her 
body  and  submit  it  to  his  touch,  and,  if  on 
her  refusal  to  submit  to  such  compulsory 
stripping  and  exposure,  the  doors  of  the 
courts  shall  be  closed  to  her,  is  not  also  an 
unauthorized  invasion  of  rights. 

It  might  be  considered  a  more  advanced 
system  of  jurisprudence  if,  in  judicial  in- 
vestigations, each  litigant  were  required,  be- 
fore trial,  not  only  to  lay  bare  his  respective 
claims  and  defenses,  but  also  the  particular 
kind  of  evidence  by  which  it  would  be  sought 
to  support  them,  and  to  place  each  other  in 
the  same  position  with  respect  to  ascertain- 
ing and  producing  evidence,  not  only  as  to 
a  particular  Issue  in  a  particular  class  of  cas- 
es, but  as  to  all  material  Issues  In  all  cases. 
But  such  a  system  does  not  now  exist,  nor 
has  It  ever  existed.  Litigants  come  before 
the  court,  not  as  "friends  at  court"  who 
have,  in  advance  of  the  trial,  revealed  to 
each  other  all  the  evidence  possessed  by  them 
and  the  source  and  means  of  obtaining  and 
producing  It,  but  they  come  as  opposing  suit- 
ors where  neither  is  bound  to  arm  his  ad- 
versary against  himself  nor  furnish  him  with 
an  Instrument  to  enable  him  to  maintain  or 
defend  his  cause;  not  as  "belligerent  com- 
batants," but  as  legal  adversaries  asserting 
and  demanding  rights,  and  seeking  to  have 
them  vindicated  and  defended  in  accordance 
with  law  and  the  prescribed  rules  and  prin- 
ciples which  have  been  established  for  the 
orderly  conduct  of  judicial  investigations. 
Experience  has  demonstrated  that  truth  will 
be  better  disclosed,  and  justice  more  evenly 
administered,  by  courts  confining  their  pow- 
ers within  the  bounds  of  prescribed  author- 
ity, and  by  adopting  the  prescribed  manner 


of  presenting  evidence,  and  following  the 
well-established  rules  and  principles  affect- 
ing judicial  investigations,  than  by  assuming 
supposed  Inherent  powers  from  mere  judi- 
cial pronouncements  to  go  forth  In  search 
of  truth  and  to  do  equal  and  exact  Justice, 
or  by  conducting  judicial  Investigations  in 
such  manner  as  the  court  may  consider  in 
its  discretion  will  best  disclose  truth  and  pro- 
mote justice.  The  one  leads  to  an  orderly 
and  proper  administration  of  Justice;  the 
other  to  disorder  and  confusion.  It  is  fur- 
ther said  by  Mr.  Justice  Brewer  in  his  dis- 
senting opinion  in  the  Botsford  Case,  and 
repeated  by  other  courts,  that"  "it  seems 
strange  that  a  plaintiff  may,  in  the  presence 
of  the  Jury,  be  permitted  to  roll  up  his  sleeve 
and  disclose  on  his  arm  a  wound  of  which 
he  testifies;  but,  when  he  testifies  as  to  the 
existence  of  such  a  wound,  the  court,  though 
persuaded  that  he  Is  perjuring  himself,  can- 
not require  him  to.  roll  up  his  sleeve,  and 
thus  make  manifest  the  truth,  nor  require 
him  in  the  like  interest  of  truth  to  step  into 
an  adjoining  room,  and  lay  bare  his  arm  to 
the  inspection  of  surgeons."  In  the  first 
place,  the  expression  was  not  pertinent  to 
the  question  then  before  the  court  Further- 
more, the  power  of  the  court  to  compel  the 
plaintiff,  in  advance  of  the  trial,  to  submit 
to  a  physical  examination,  in  order  that  the 
defendant  may  ascertain  the  extent  and 
character  of  the  injuries  and  thus  qualify 
witnesses  who  may  testify  concerning  them, 
is  one  thing.  The  power  of  the  court,  when 
the  plaintiff  has  testified  concerning  his  in- 
juries, to  compel  him  to  exhibit  the  injured 
parts  to  the  Jury,  when  to  do  so  does  not  in- 
volve an  indecent  exposure,  is  quite  another 
and  different  thing.  While  such  a  question 
is  not  now  before  us,  Inasmuch  as  courts 
have  given  such  Instance  as  a  reason  why 
the  power  of  the  court  in  question  ought  to 
be  exercised,  it  may  not  be  out  of  place  to 
briefly  notice  It  If,  in  the  case  supposed, 
a  plaintiff  testifies  concerning  a  wound  on 
his  arm,  he  may,  in  corroboration  of  his 
testimony,  exhibit  the  wound  to  the  Jury.  He 
may  likewise  be  required  to  do  so,  at  the 
request  of  the  defendant  as  a  part  of  the 
cross-examination  and  as  affecting  plaintiff's 
testimony.  Though  the  plaintiff  does  not 
take  the  stand,  but  evidence  has  been  given 
on  his  behalf  concerning  his  injuries,  he  may 
nevertheless  be  called  by  either  party  and 
required  in  a  proper  case  to  exhibit  the  in- 
jured parts  as  corroborating  or  affecting  the 
testimony  which  has  been  given  concerning 
the  injuries.  It  may  be  asked  why  has  not 
the  court  power  to  compel  a  physical  ex- 
amination in  advance  of  the  trial,  but  has 
the  power  to  compel  the  plaintiff  to  exhibit 
his  wounds  and  Injuries  to  the  Jury  at  the 
trial?  The  answer  is  simple  It  is  for  the 
same  reason  that  courts  of  law  could  not 
compel  the  inspection  or  production  of  pri- 
vate papers  or  documents  in  the  possession  or 
under  the  control  of  a  litigant,  but,  if  he 
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came  Into  court  with  the  document  or  paper 
about  him,  the  court  could  compel  him  to  pro- 
duce it.  In  the  one  Instance  the  power  to 
compel  one  suitor  before  trial  to  arm  his  ad- 
versary against  himself  or  to  furnish  him 
evidence  to  enable  him  to  maintain  or  defend 
his  cause  was  not  recognized;  in  the  other, 
the  right  of  each  suitor  was  recognized  to 
call  any  person  possessed  of  facts  as  a  wit- 
ness, and  to  Interrogate  him  concerning  them. 
The  plaintiff  may  be  a  witness  in  his  own  be- 
half. He  may  also  be  called  as  a  witness  on 
behalf  of  the  defendant  He  may  be  Inter- 
rogated by  either  party  concerning  any  fact 
within  his  knowledge.  If  he  testifies  con- 
cerning his  injuries  and  is  asked  by  either 
party  to  exhibit  the  Injured  parts  to  the 
jury,  he,  when  the  disclosure  does  not  in- 
volve an  indecent  exposure,  may  not,  any 
more  than  a  witness  on  the  stand  who  has 
been  ordered  by  the  court  to  produce  a 
document  in  his  pocket,  decline  to  do  so. 
The  power  which  a  court  has  to  compel  a 
witness  to  answer  all  proper  questions  pro- 
pounded to  him  may  also  be  exercised  to  com- 
pel the  plaintiff  to  exhibit  the  wound  or  in- 
jury of  which  he  testifies  for  the  purpose  of 
affecting  his  testimony.  But  to  say  that  the 
plaintiff  shall  submit  his  person  to  a  physi- 
cal examination,  in  advance  of  the  trial,  in 
order  that  those  examining  him  may  be- 
come qualified  as  witnesses  and  put  in  pos- 
session of  facts  theretofore  unknown  to 
them,  is  quite  another  and  different  thing. 

In  discussing  the  question  whether  there 
is  authority  for  a  law  court  to  compel  one 
litigant  to  furnish  the  means  by  which-  the 
other  may  procure  evidence,  except  as  has 
been  provided  by  statute,  the  court  in  the 
case  of  May  v.  N.  P.  Ry.,  supra,  well  said: 
The  plaintiff  may  be  compelled  to  go  upon 
the  witness  stand  and  answer  all  proper 
questions  put  to  him,  or  to  produce  books 
and  papers  in  his  control,  or  permit  the 
examination  of  property  in  his  possession, 
and.  so  far  as  the  defendant  may  reap  any 
benefit  therefrom,  it  may  be  said  that  the 
plaintiff  is  compelled  to  produce  evidence  for 
his  adversary ;  but  further  than  this  there  Is 
no  warrant  in  the  law  for  our  courts  pro- 
ceeding. Prom  the  authority  directly  con- 
ferred upon  the  district  courts  of  this  state, 
there  cannot  be  implied  this  extraordinary 
power.  There  is  no  grant  of  power  from 
which  it  could  be  Implied.  However,  the  as- 
sertion of  the  power  by  certain  courts  is  no 
more  extraordinary  than  the  remedy  pro- 
posed for  violation  of  the  order.  To  say  that 
a  court  can  make  an  order,  but  cannot  en- 
force it,  is  remarkable,  to  say  the  least.  To 
say  that  a  court  may  refuse  to  permit  a  wit- 
ness to  testify  or  dismiss  his  action  If  he 
refuse  to  comply  with  the  order  is  a  doctrine 
which  we  cannot  approve.  Except  In  partic- 
ular instances  where  the  authority  is  directly 
^ferred  (and  the  present  case  does  not 
present  one  of  them),  our  courts  have  no  au- 
thority to  refuse  to  permit  the  plaintiff  to 


testify  or  to  dismiss  his  action.  For  a  trial 
court  of  this  state  to  make  an  order  of  this 
character  and  prescribe  dismissal  of  the  ac- 
tion as  a  penalty  for  noncompliance  would 
amount  to  a  clear  usurpation  of  authority  in 
each  Instance.  The  order  would  be  made 
without  authority,  and,  in  case  of  disobedi- 
ence, the  penalty  inflicted  without  sanction  of 
the  law.  The  arguments  advanced  in  favor 
of  the  assertion  of  this  power  might  with 
propriety  be  addressed  to  a  legislative  as- 
sembly, but  not  to  the  courts,  and  we  de- 
cline to  resolve  this  court  Into  a' law-making 
body,  even  though  it  may  be  considered  by 
text-writers  more  enlightened  to  do  so.  We 
prefer  to  follow  the  doctrine  announced  by 
the  Supreme  Court  of  Massachusetts — that 
it  is  a  matter  for  legislative  control,  and,  in 
the  absence  of  legislation,  the  courts  ought 
not  to  usurp  the  authority." 

We  are  of  the  opinion  that  the  court  was 
not  authorized  to  make  the  order,  nor  to  dis- 
miss the  action  because  of  plaintiff's  refusal 
to  comply  with  It  The  judgment  of  the 
court  below  is  therefore  reversed,  and  the 
cause  remanded  to  the  trial  court  with  di- 
rection to  reinstate  It   Costs  to  appellant 

McCARTY,  C.  J.,  concurs. 

FRICK,  J.  (concurring).  I  fully  concur 
with  Mr.  Justice  STRAUP  In  his  statements 
of  the  law  as  contained  In  the  opinion  writ- 
ten by  him,  and  in  the  conclusions  there 
reached.  I  must  confess,  however,  that  I 
have  been  compelled  to  change  my  views 
with  regard  to  the  power  of  courts  to  re- 
quire a  plaintiff  who  seeks  redress  for  per- 
sonal injuries  to  submit  to  a  physical  exami- 
nation of  his  body  before  trial  with  a  view 
of  ascertaining  the  character,  extent  and 
effect  of  his  injuries.  After  a  careful  read- 
ing of  the  cases,  and  upon  due  consideration 
of  the  legal  principle  Involved,  I  am  con- 
vinced that  the  courts,  In  the  absence  of 
an  express  statute  conferring  It,  have  no 
such  power.  That  such  a  power  is  neces- 
sary, and  that  injustice  may,  in  certain  cas- 
es, result  because  the  courts  are  powerless 
to  enforce  it,  Is  conceded.  That  such  injus- 
tice may  arise  both  through  design  and 
through  ignorance  of  the  Injured  party  con- 
cerning the  character,  extent  and  effect  of 
his  injuries  Is  likewise  admitted.  But  all 
this  simply  points  to  some  good  reasons  why 
the  power  should  exist  and  is  no  proof  what- 
ever that  It  In  fact  does  exist  In  the  courts. 
Courts,  no  doubt,  are  the  instruments  through 
which  the  sovereign  state  seeks  to  Impart 
and  enforce  equal  and  exact  justice  to  all 
suitors  as  nearly  as  this  may  be  done  by 
human  instrumentalities.  As  a  means  to 
this  end  courts  are  clothed  with  what  are 
usually  termed  Inherent  powers,  as  well  as 
with  those  that  are  expressly  conferred. 
Those  so-called  Inherent  powers,  however, 
cannot,  In  administering  justice,  be  extend- 
ed beyond  what  may  be  necessary  to  carry 
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Into  full  effect*  the  jurisdictional  powers  of 
the  courts,  and  which,  by  reason  of  the  gen- 
eral scope  and  character  of  such  power,  can- 
not always  be  definitely  stated.  If,  there- 
fore, a  general  power  is  conferred,  it  may 
be  said  that  a  court  has  also  the  Inherent  or 
Implied  power  to  make  the  general  power 
effective  in  so  far  as  this  may  be  necessary 
in  the  administration  of  justice;  and  It  may 
also,  through  such  inherent  power,  defend 
and  protect  its  own  dignity,  correct  those 
who  abuse  Its  processes,  and  punish  as  for 
a  contempt  any  interference  with  what  is 
termed  the  due  and  orderly  course  of  justice. 
As  has  been  well  said,  a  court  is  "a  tribunal 
empowered  to  hear  and  determine  Issues  be- 
tween parties,  upon  pleadings,  either  oral 
or  written,  and  upon  evidence  to  be  adduced 
under  well-defined  and  established  rules  ac- 
cording to  settled  principles  of  law."  11 
Cyc.  655.  It  Is  therefore  not  true  that  a 
court  has  the  Inherent  power  to  compel  a 
party  to  comply  with  all  orders  that  the 
court  may  deem  essential  to  bring  about  full 
and  complete  justice  between  the  parties  in 
a  particular  action.  Unless  such  orders  are 
sanctioned  by  some  law,  the  court  Is  power- 
less to  enforce  them.  To  say  that  a  court 
has  the  inherent  power  to  make  and  enforce 
all  orders  that  It  may  deem  necessary  to 
administer  justice  would,  in  the  end,  lead  to 
much  greater  injustice  than  such  a  rule 
could  possibly  prevent  To  establish  such  a 
rule  would  leave  the  whole  matter  to  the 
individual  judgment  of  every  court  to  say 
whether  a  particular  order  desired  Is  es- 
sential or  nonessential  to  the  administration 
of  equal  and  exact  justice  between  the  par- 
ties before  the  court.  Under  such  an  ex- 
pansive rule,  no  one  could  say  one  day  what 
would  be  required  of  him  the  next  When 
the  proposition  is  put  in  this  form,  there 
are  perhaps  few,  if  any,  courts  that  would 
defend  it.  Yet  when  they  are  called  upon 
to  apply  the  matter  concretely,  courts  are  led 
away  from  correct  principles  by  the  seductive 
claim  that  every  court  possesses  the  inher- 
ent power  to  require  either  party  to  submit 
to  such  orders  as  may  be  deemed  necessary 
to  the  due  administration  of  Justice  between 
them.  In  connection  with  this  argument, 
it  is  asserted  that  It  is  to  obtain  justice  that 
the  parties  invoke  the  power  of  the  court, 
and,  if  either  one  or  both  may  In  any  way 
impede  Its  attainment  through  the  court 
then  a  court  Is  not  what  It  Is  designed  to  be, 
but  becomes  a  mere  Instrument  in  the  hands 
of  the  one  or  the  other  to  defeat  rather  than 
to  attain  full  and  complete  justice.  These 
arguments  no  doubt  would  be  both  sound 
and  convincing  If  it  were  not  for  the  fact 
that  courts  are  but  the  creatures  of  the  law, 
and,  as  such,  must  find  authority  for  their 
orders  and  Judgments  In  some  law  wherein 
It  is  either  expressed  or  necessarily  Implied. 

In  requiring  a  party  to  submit  to  a  phys- 
ical examination  before  trial,  to  ascertain 


some  fact  or  facts  not  then  known  to  the  ad- 
vene party,  and  which  are  deemed  material 
to  enlighten  either  the  court  or  jury,  the 
court  does  not  exercise  one  of  its  inherent 
powers.  It  exercises  a  power  purely  legis- 
lative, hi  that  it  pertains  to  the  manner  of 
procuring  and  preserving  evidence  to  be  ad- 
duced at  the  trial  of  some  issue.  In  what 
way  the  evidence  is  to  be  obtained  before  tri- 
al, and  how  it  shall  be  preserved  so  as  to 
be  used  at  the  trial,  Is  not  a  judicial,  but 
a  legislative,  function.  The  court  may  call 
attention  to  defects  in  the  law  in  this  re- 
gard, but  it  cannot  supply  them  by  judicial 
legislation.  To  do  this  is  but  a  plain  usurpa- 
tion of  power.  The  mere  fact  that  the  neces- 
sity for  the  exercise  of  the  power  is  great 
even  palpable,  is  wholly  insufficient  to  au- 
thorize a  court  to  resort  to  it  under  the 
broad  claim  that  it  has  the  inherent  power 
to  administer  equal  and  exact  justice  to  all 
alike.  Nor  is  the  exercise  of  the  power  jus- 
tified upon  the  ground  that  many  other 
courts  have  and  are  exercising  It  under  a 
claim  of  right  Usurpation  is  none  the  less 
so  because  it  is  frequently  practiced.  It  is 
quite  true  that  Judicial  error  Is  often  recog- 
nized as  law,  binding  upon  all  until  over- 
ruled by  the  court,  or  until  It  Is  superseded 
by  legislative  enactment  Further,  a  repe- 
tition of  a  usurpation  of  power  Is  as  great  a 
wrong  as  when  it  was  first  resorted  to,  and 
neither  the  necessity  for  its  exercise  nor  the 
plea  that  it  is  in  the  interest  of  justice  can 
ever  become  a  valid  excuse  for  those  who 
usurp  the  power.  A  careful  reading  of  the 
text-books  and  the  many  cases  cited  by  Mr. 
Justice  STRAUP  which  assert  the  power 
will  disclose  that  neither  the  text-writers 
nor  the  courts  point  to  the  source  of  the 
power,  but  they  simply  assume  it  to  exist, 
because,  as  It  Is  said,  the  exercise  of  It  is 
essential  In  the  administration  of  justice. 
The  cases  further  disclose  that  the  courts 
which  assert  the  power  are  at  great  variance 
In  applying  it  Some  enforce  it  in  one  way, 
while  others  do  so  In  another;  but  the  great 
majority  of  the  courts  agree  that  a  failure 
to  comply  with  the  order  of  the  court  for  a 
physical  examination  before  trial  cannot  be 
punished  as  a  contempt  of  court  but  must 
be  dealt  with  in  some  other  way.  If  it  be 
true  that  the  court  has  the  power  to  make 
such  an  order,  it  must  necessarily  follow 
that  a  willful  disobedience  of  it  can  be  noth- 
ing but  a  contempt  of  court  and  should  be 
punished  accordingly.  Nothing  short  of  such 
a  punishment  will  either  comport  with  or 
maintain  the  dignity  of  the  court  making 
it  It  is  manifest  that  the  courts  are  much 
more  willing  to  assert  and  declare  the  power 
than  they  are  to  maintain  and  enforce  it 
If  the  power  exists,  It  should  not  be  dallied 
with,  but  should  be  rigorously  enforced.  If 
it  Is  essential  In  the  administration  of  Jus- 
tice and  exists,  there  is—there  can  be — no 
excuse  for  its  nonenforcement  by  the  only 
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prompt  method  known  to  the  courts  In  vin- 
dicating their  orders,  namely,  punishment  as 
for  a  contempt  The  diversity  of  opinion 
with  regard  to  how,  when,  and  in  what  man- 
ner such  orders  shall  be  made  and  enforced, 
seems  to  me  to  be  strong  Inherent  proof  that, 
while  many  courts  assert  the  power,  they 
entertain  serious  doubts  with  regard  to  its 
existence,  and  hence  hesitate  to  pursue  it  to 
its  logical  results.  Moreover,  this  diversity 
of  opinion  is  a  very  strong  reason  why  the 
Legislature  should  confer  the  power,  and 
with  it  prescribe  some  rule  as  to  when,  how, 
and  in  what  manner  it  shall  be  applied  and 
enforced.  Quite  true,  if  the  power  is  once 
given,  the  right  to  enforce  it  will  be  implied; 
but  It  certainly  would  be  much  better  if 
the  Legislature,  which  alone  can  grant  It, 
would  also  define  its  scope  and  prescribe  the 
manner  of  its  enforcement 

I  am  firmly  convinced  that  the  courts  have 
no  Inherent  power  to  order  a  physical  exam- 
ination before  trial,  and  hence  are  powerless 
to  impose  any  conditions  upon  the  plaintiff 
in  case  he  falls  to  comply  with  such  order. 
The  action  of  the  trial  court  in  dismissing 
the  action,  being  based  on  an  order  it  had 
no  power  to  make  or  enforce,  cannot  be 
sustained. 


SILVERSTONE  et  al.  v.  TOTTEN  et  al. 

(Supreme  Court  of  Washington.  Sept.  29, 1908.) 

L  Appeal  and  Ebbob— Statement  of  Facts 
— Effect  of  Absence. 

In  the  absence  of  a  statement  of  facts,  the 
findings  of  the  trial  court  establish  the  facta  on 
appeal. 

2.  Taxation— Proceedings  fob  Sale— Pro  - 
cess  —  Publication  Summons  —  Statute 
Amended  Pending  Publication. 

Under  Seas.  Laws  1901,  p.  384,  c.  178,  f  1. 
subd.  2,  which  took  effect  March  20,  1901,  and 
requires  publication  summons  in  tax  cases  to  di- 
rect appearance  within  60  days  after  date  of  the 
first  publication,  exclusive  of  the  first  day, 
summons  published  according  to  the  old  stat- 
ute, requiring  appearance  within  60  days  after 
service  of  the  summons,  exclusive  of  the  day  of 
service,  the  first  publication  being  made  Feb- 
ruary 21,  1901,  and  the  last  April  4,  1901,  was 
void. 

3.  Same— Judgment— -Attack  —  Jurisdiction 
— Presumptions. 

The  publication  summons  in  a  tax  foreclos- 
ure proceeding  was  insufficient  under  the  stat- 
ute, but  there  was  ample  time  between  the 
close  of  the  publication  period  and  the  entry  of 
decree  to  have  published  a  valid  summons.  The 
decree  recited  regular  service.  Held,  that  while, 
perhaps,  as  against  collateral  attack  upon  the 
decree,  it  should  be  conclusively  presumed  that 
new  publication  was  made,  on  direct  attack  in 
a  suit  to  avoid  the  decree  the  presumption  is  re- 
buttable. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge.  , 

Action  by  Sadie  Sllverstone  and  others 
against  B.  T.  Totten  and  others.  Judgment 
for  plaintiffs.   Defendants  appeal.  Affirmed. 

I.  H.  Randolph,  for  appellants.  Edward 
J  odd,  for  respondents. 


HADLEY,  C.  J.  This  is  an  action  to  avoid 
certain  tax  foreclosure  proceedings,  and  all 
conveyances  thereunder,  affecting  lot  41, 
block  2,  Union  Depot  addition  to  South  Seat- 
tle, in  the  city  of  Georgetown.  The  land  be- 
longed formerly  to  John  P.  Lynn,  a  nonresi- 
dent of  the  state  of  Washington.  In  the 
year  1900  a  certificate  of  delinquency  was 
Issued  by  the  county  treasurer  to  B.  T.  Tot- 
ten for  taxes  upon  the  land  for  the  year 
1896  and  prior  years.  In  due  time  Totten 
brought  suit  to  foreclose  the  lien  of  the  cer- 
tificate and  procured  a  decree  of  foreclosure. 
This  was  followed  by  a  sale  and  the  issuance 
of  a  tax  deed  to  Totten.  This  tax  title  was 
purchased  by  King  county,  the  land  to  be 
used  as  a  part  of  a  highway,  and  Its  munici- 
pal successor,  the  city  of  Georgetown,  now 
holds  It  as  a  street.  At  the  time  of  the  fore- 
closure proceedings  the  fee-simple  title  was 
in  Lynn,  under  whom  the  plaintiffs  in  this 
action  take  title.  The  complaint  asks  that 
the  foreclosure  proceedings  and  all  convey- 
ances thereunder  shall  be  held  to  have  been 
void,  and  that  the  plaintiffs'  title  shall  be 
quieted  as  against  the  same.  The  court 
found  at  the  trial  of  this  action  that  Lynn 
was  never  actually  served  with  process  in 
the  foreclosure  suit,  and  that  he  had  no  actu- 
al knowledge  of  the  pendency  thereof,  but 
that  an  attempt  was  made  to  serve  him  by 
publication  summons,  which  summons  com- 
manded him  to  appear  "within  60  days  after 
the  service  of  this  summons  upon  you,  exclu- 
sive of  the  day  of  service."  The  first  pub- 
lication was  made  February  21,  1901,  and 
the  last  April  4,  1901.  Judgment  was  enter- 
ed June  22,  1901,  78  days  after  the  last  pub- 
lication. The  decree  contained  the  recital, 
in  effect  that  service  of  the  complaint  and 
notice  was  duly  made  according  to  law.  The 
files  and  records  In  the  foreclosure  suit  show 
nothing  touching  the  service  of  process  upon 
Lynn,  save  the  attempted  service  by  publica- 
tion and  the  aforesaid  recital  in  the  decree. 
The  court  entered  Judgment  for  the  plaintiffs 
herein,  holding  the  foreclosure  proceedings 
and  the  conveyances  thereunder  to  be  void, 
and  that  plaintiffs'  title  should  be  quieted 
as  against  the  same.  The  defendants  have 
appealed. 

No  statement  of  facts  has  been  brought  to 
this  court,  and  the  findings  of  the  trial  court 
therefore,  establish  the  facts  In  the  case. 

It  will  be  remembered  that  the  publication 
of  the  foreclosure  summons  covered  the  pe- 
riod from  February  21  to  April  4,  1901.  The 
summons  as  published  was  in  conformity 
with  the  law  existing  at  the  time  the  pub- 
lication began.  Pending  the  period  of  pub- 
lication, however,  the  Legislature  passed  an 
act  amending  the  law  upon  the  subject  of 
the  summons  in  tax  cases.  Sees.  Laws  1901, 
p.  384,  c.  178,  f  L  subd.  2.  It  will  be  ob- 
served that  the  new  law  required  the  sum- 
mons, when  published,  to  direct  the  appear- 
ance within  60  days  after  the  date  of  the 
first  publication  of  the  summons,  exclusive 
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of  such  first  day;  whereas  the  summons  that 
was  published  called  for  an  appearance  with- 
in 00  days  after  service  of  the  summons,  ex- 
clusive of  the  day  of  service.  The  new  law 
contained  an  emergency  clause,  and  was  ap- 
proved by  the  Governor  March  20,  1901,  tak- 
ing effect  some  2  weeks  before  the  comple- 
tion of  the  publication  period.  Under  such 
circumstances  this  court  held,  in  Woodham 
v.  Anderson,  82  Wash.  500,  78  Pac.  536,  that 
the  new  law  governs  in  this  matter  of  the 
sufficiency  of  the  summons,  as  it  relates  to 
procedure  only.  The  summons  did  not  con- 
form to  the  new  law,  and  was  therefore  void. 

Appellants  concede  that  the  summons  de- 
scribed was  insufficient;  but  they  make  the 
contention  that,  Inasmuch  as  a  period  of 
78  days  elapsed  between  the  time  of  the 
close  of  the  publication  period  and  the  entry 
of  judgment,  there  was  ample  time  to  have 
published  a  new  summons  in  conformity  with 
the  new  law,  and  that,  inasmuch  as  the  de- 
cree recited  that  the  notice  was  regularly  and 
duly  served,  it  should  now  be  presumed  that 
such  a  new  publication  was  made.  It  may 
be  true,  under  the  decisions  of  this  court, 
that  such  a  presumption  should  prevail  as 
conclusive  in  a  case  of  a  collateral  attack  on 
a  Judgment;  but  it  cannot  be  conclusive 
when  the  Judgment  is  directly  attacked.  In 
the  latter  case  the  Judgment  is  entitled  to 
the  presumption  in  its  favor  in  the  first  In- 
stance; but  that  may  be  overcome  by  proof. 
This  action  is  a  direct  attack  upon  the  fore- 
closure Judgment.  It  is  a  suit  In  equity  for 
the  express  purpose  of  avoiding  the  Judg- 
ment and  the  proceedings  thereunder.  The 
trial  court,  after  describing  in  its  findings 
the  aforesaid,  defective  summons,  further 
found  that  "no  other  summons  or  process  no- 
tifying him  of  the  pendency  of  said  suit  was 
ever  served  upon  said  John  P.  Lynn."  For 
reasons  already  stated,  the  above  finding 
must  be  accepted  as  a  fact  in  this  case,  and 
it  destroys  the  presumption  in  favor  of  any 
service  in  the  foreclosure  suit 

The  Judgment  is  affirmed.. 

RUDKIN,  FULLERTON,  CROW,  MOUNT, 
and  ROOT,  JJ.,  concur. 


STORSETH  v.  FOLSOM. 
(Supreme  Court  of  Washington.   Sept  29, 1908.) 

1.  Fraud— Damages. 

Where  one,  after  falsely  representing  that 
he  was  the  owner  of  land,  and  after  granting 
to  another  for  a  valuable  consideration  the 
right  to  construct  and  use  a  logging  road  across 
the  land,  obstructed  the  road  constructed,  the 
latter  was  entitled  to  recover,  as  damages  sus- 
tained by  his  reliance  on  the  representations 
and  promises  of  the  former,  only  the  moneys 
expended  in  the  construction  of  that  portion  of 
the  road  lying  within  the  land,  or  at  most  that 

Krtion  of  the  road  which  was  rendered  value- 
is  by  the  obstructions. 

2.  Same— Damages— Nominal  Damages. 

Where  one,  entitled  to  recover  as  damages 
only  the  cost  of  constructing  the  portion  of  a 
road  across  another's  land  which  was  rendered 


valueless  by  obstructions  placed  on  it,  refused 
to  give  any  estimate  as  to  the  expenses  on  or 
damages  to  such  portion,  and  only  offered  evi- 
dence of  the  entire  cost  of  the  road,  which  ex- 
tended largely  over  his  own  land,  a  verdict  for 
nominal  damages  only  should  be  rendered. 
8.  Appeal  and  Ebbob— Failure  to  Direct 
Verdict  for  Nominal  Damages— Prejudi- 
cial Error. 

Error  cannot  be  predicated  on  the  failure 
to  direct  a  verdict  for  nominal  damages. 

Pd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
8,  Appeal  and  Error,  f  4553.] 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  John  Storseth  against  Frank  H. 
Folsom.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Russell  R.  Farrell,  for  appellant  Kerr  & 
McCord,  for  respondent 

RUDKIN,  J.  This  case  was  before  this 
court  on  a  former  appeal,  where  a  statement 
of  the  Issues  will  be  found.  Storseth  v. 
Folsom,  45  Wash.  374,  88  Pac.  632. 

The  substance  of  the  allegations  of  the 
complaint  is  that  the  plaintiff  was  the 
owner  of  a  certain  40-acre  tract  of  timber 
land  In  Kitsap  county,  and  was  engaged 
in  the  logging  business;  that  the  defendant 
falsely  and  fraudulently  represented  that 
he  was  the  owner  of  a  certain  fraction- 
al 12-acre  lot  lying  between  the  land  so 
owned  by  the  plaintiff  and  the  waters  of 
Hood's  Canal;  that  in  his  logging  operations 
it  became  necessary  for  the  plaintiff  to  con- 
struct a  logging  road  across  this  12-acre 
lot  in  order  to  drive  his  timber  products  to 
market  by  way  of  Hood's  Canal;  that  for 
a  suitable  and  proper  consideration  it  was 
agreed  between  the  plaintiff  and  the  defend- 
ant that  the  plaintiff  should  be  granted  the 
right  and  privilege  to  construct  and  maintain 
a  logging  road  over  the  12-acre  lot  for  the 
purposes  aforesaid;  that,  relying  on  the  rep- 
resentations and  promises  so  made,  the  plain- 
tiff constructed  said  logging  road  at  a  cost 
of  $750.66;  that  in  truth  and  In  fact  the 
defendant  was  not  the  owner  of  said  12-acre 
lot,  and  the  representations  so  made  were 
false  and  untrue;  that  thereafter  the  de- 
fendant rescinded  the  license  so  granted,  and 
obstructed  and  dosed  said  logging  road  over 
said  12-acre  lot;  that  in  order  to  reach  the 
waters  of  Hood's  Canal  the  plaintiff  was 
compelled  to,  and  did,  construct  a  second 
logging  road  around  said  12-acre  lot  at  a 
cost  of  $004.19.  The  complaint  prayed  Judg- 
ment for  the  sum  of  $1,450.85,  being  the  ag- 
gregate cost  of  constructing  both  roads.  On 
the  former  trial  an  objection  to  the  Intro- 
duction of  testimony  under  the  complaint 
was  sustained,  and  a  Judgment  of  nonsuit  en- 
tered. That  Judgment  was  reversed  on  ap- 
peal to  this  court  Storseth  v.  Folsom,  supra. 
On  the  trial  from  which  the  present  appeal  is 
taken  a  nonsuit  was  again  granted  at  the 
close  of  the  plaintiff's  testimony,  and  the 
plaintiff  has  again  appealed. 

The  chief  contention  of  the  appellant  la 
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that  the  court  on  the  second  trial  disregard- 
ed the  rulings  of  this  court  on  the  former 
appeal.  The  record  does  not  sustain  this 
contention.  The  appellant  seems  to  contend 
that  on  the  former  appeal'  this  court  not 
only  ruled  that  the  complaint  stated  a  cause 
of  action  in  his  favor,  but  that  he  was  enti- 
tled to  recover  the  several  items  of  damage 
therein  claimed.  From  the  foregoing  state- 
ment of  the  case  it  will  appear  that  the  ap- 
pellant asserted  the  right  to  recover  the  cost 
of  constructing  both  roads.  Such  contention 
Is  wholly  without  merit,  and  this  court  an- 
nounced no  such  measure  of  damages  on  the 
former  appeal.  A  majority  of  the  court 
did  hold  that  the  appellant  was  entitled  to 
recover  the  damages  sustained  by  him  by 
reason  of  his  reliance  upon  the  representa- 
tions and  promises  made  by  the  respondent 
This  wonld  include  the  moneys  expended  in 
the  construction  of  that  portion  of  the  road 
lying  within  lot  12,  or  at  most  that  portion 
of  the  road  which  was  rendered  valueless  by 
the  obstructions  placed  upon  lot  12.  An 
examination  of  the  record  convinces  us  that 
the  court  admitted  all  competent  testimony 
bearing  upon  that  issue.  The  testimony 
of  the  appellant  is  in  a  measure  unintelli- 
gible, as  be  often  refers  to  points  and  places 
such  as  "here"  and  "there,"  while  the  rec- 
ord does  not  disclose  the  points  or  places 
referred  to;  but  a  reference  to  the  plat  offer- 
ed in  evidence  by  the  appellant  shows  that 
the  first  roads  and  their  branches  construct- 
ed by  him  over  lot  12  and  the  40-acre  tract 
owned  by  him  were  about  250  rods  in  length, 
assuming  that  the  plat  is  drawn  according  to 
scale.  Of  these  roads  and  branches  approx- 
imately 50  rods  were  constructed  on  the  12- 
acre  lot  and  200  rods  on  the  land  owned 
by  the  appellant  himself.  After  the  first 
roads  were  obstructed  on  the  12-acre  lot, 
the  appellant  constructed  a  second  system 
of  roads  over  his  own  land,  and  around  the 
north  end  of  the  12-acre  lot  These  second 
roads  intersected  the  first  roads  at  a  point 
on  the  appellant's  land  about  50  rods  from 
Hood's  Canal.  The  only  obstructions  placed 
on  the  first  system  of  roads  were  on  the  12- 
acre  lot  snd  from  this  it  becomes  apparent 
that  the  greater  portion  of  the  roads  first 
constructed  by  the  appellant  was  on  his  own 
land,  was  not  obstructed  by  the  respondent 
and  the  value  and  utility  of  the  roads  were 
in  no  manner  impaired  or  lessened  by  any 
act  of  the  respondent  Notwithstanding  this 
fact  the  only  evidence  of  damage  offered 
by  the  appellant  was  tbe  entire  cost  of  con- 
structing the  old  roads,  both  on  his  own  land 
and  upon  tbe  12-acre  lot — those  which  were 
not  obstructed,  as  well  as  those  which  were 
obstructed — and  he  persistently  refused  to 
give  any  testimony  or  estimate  as  to  the 
moneys,  expenses  upon,  or  damages  to  those 
portions  of  the  roads  obstructed  and  render- 
ed valueless.  Under  this  state  of  facts 
there  was  nothing  upon  which  a  verdict  could 
be  based  or  a  judgment  sustained  for  more 


than  nominal  damages,  and  the  court  did 
not  err  in  withdrawing  the  case  from  the 
consideration  of  the  Jury.  Whether  it  should 
have  directed  a  verdict  for  nominal  dam- 
ages we  need  not  inquire,  as  no  error  can  be 
predicated  on  its  failure  so  to  do.  Wood- 
house  v.  Powles,  43  Wash.  617,  86  Pac  1063, 
8  L.  R.  A.  (N.  S.)  783,  117  Am.  St  Rep. 
1079. 

There  Is  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON, 
MOUNT,  ROOT,  and  CROW,  JJ.,  concur. 


PRESTON  et  ux.  v.  COX  et  al. 

(Supreme  Court  of  Washington.  Sept  29, 1908.) 

L  Taxation— Foreclosure  Proceeding— No- 
tice— Tax  Record  Owner  — Effect  of 
Death. 

It  is  proper  to  direct  notice  of  a  pro- 
ceeding to  foreclose  the  lien  of  a  tax  certificate 
to  the  tax  record  owner,  though  the  certificate 
holder  knows  he  is  dead,  since  the  notice  is 
designed,  not  to  acquire  jurisdiction  of  any  par- 
ticular person,  but  of  property,  and  the  real 
owner  is  chargeable  with  knowledge  as  to  who 
is  the  tax  record  owner  and  that  the  proceeding 
affects  his  land. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Taxation,  9  1305.] 

2.  Same— Sufficiency  of  Notice. 

Notice  of  a  proceeding  to  foreclose  the 
lien  of  a  tax  certificate,  not  directed  to  the 
tax  record  owner  or  the  real  owner,  was  insuf- 
ficient to  give  the  court  jurisdiction. 

LEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  45,  Taxation,  1  1305.] 

3.  Same— Action  to  Vacate  Decree— Plain- 
tiffs' Title— Sufficiency. 

That  land  was  distributed  by  the  pro- 
bate court  to  the  tax  record  owner's  heirs, 
from  whom  plaintiffs  derive  title,  shows  suffi- 
cient title  in  plaintiffs  to  enable  them  to  sue  to 
set  aside,  for  want  of  jurisdictional  process,  tax 
foreclosure  decrees  based  on  assessments  made 
while  such  tax  record  owner  owned  the  land. 

Appeal  from  Superior  Court,  King  County ; 
John  B.  Yakey,  Judge. 

Action  by  Daniel  O.  Preston  and  wife 
against  A.  H.  Cox,  H.  B.  Kennedy  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiffs appeal.  Reversed  and  remanded,  with 
instructions. 

Edward  Judd,  for  appellants,  E.  E.  Parker 
and  A.  C.  Macdonald,  for  respondents. 

HADLEY,  C.  J.  This  is  an  action  to  set 
aside  certain  tax  foreclosure  decrees  and  to 
remove  the  cloud  of  all  proceedings  there- 
under. Certificates  of  delinquency  were  is- 
sued for  the  several  lots  concerned  to  H.  B. 
Kennedy  for  the  unpaid  taxes  of  1896  and 
prior  years.  The  name  of  the  owner  upon  the 
tax  rolls  at  the  time  tbe  taxes  were  assessed 
was  L.  M.  Ordway,  and  each  of  the  certifi- 
cates of  delinquency  showed  that  the  proper- 
ty was  so  assessed.  In  the  suits  to  foreclose 
the  liens  of  tbe  certificates  L.  M.  Ordway 
was  not  named  in  the  notices  or  summonses. 
She  was  dead  at  the  time,  a  fact  which  was 
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then  known  to  the  plaintiff  In  the  foreclosure 
suits.  Under  probate  proceedings  in  the  es- 
tate of  L.  M.  Ordway  the  lots  in  question 
were  by  decree  of  distribution  distributed  to 
F.  E.  Ordway  and  Ellen  Preston.  In  the  fore- 
closure suits  the  said  distributees  were  nam- 
ed as  defendants  in  the  notices;  but  they 
were  both  dead  at  the  time,  a  fact  then  un- 
known to  the  holder  of  the  certificates.  The 
foreclosure  proceedings  are  attacked  here  on 
the  ground  that  the  notices  were  insufficient 
under  the  statute  to  confer  jurisdiction  upon 
the  court  The  plaintiff  in  this  action,  D. 
O.  Preston,  has  acquired  the  interest  which 
was  distributed  under  the  probate  proceed- 
ings, and,  claiming  to  be  the  community  own- 
ers thereof,  he  and  his  wife  have  brought  this 
action.  The  court  gave  judgment  against  the 
plaintiffs,  and  they  have  appealed. 

The  record  of  the  tax  title  foreclosure  pre- 
sents a  peculiar  situation.  The  tax  record 
owner  was  dead,  and  was  not  named  in  the 
notices.  It  was  held  In  Williams  v.  Pittock, 
35  Wash.  271,  77  Pac.  385,  that,  inasmuch  as 
the  tax  foreclosure  proceeding  is  purely  one 
In  rem,  it  is  the  Intent  and  policy  of  the  stat- 
ute that  the  notice  is  sufficient  when  it  is  di- 
rected to  the  tax  record  owner  and  to  all  per- 
sons unknown,  If  any,  having  an  interest  in 
the  property.  It  was  also  held  in  Sherman  v. 
Schomber,  43  Wash.  330,  86  Pac.  569,  that 
a  publication  summons  addressed  to  the  per- 
son appearing  on  the  tax  rolls  as  owner  is 
sufficient,  although  such  person  is  dead  at  the 
time.  It  Is  contended,  however,  that  it  has 
never  been  held  that  It  is  sufficient  to  name 
a  tax  record  owner  who  is  dead,  when  the 
fact  of  such  death  is  known  to  the  certificate 
holder.  Such  a  question  has  not  been  di- 
rectly passed  upon  by  this  court,  so  far  as  we 
are  advised.  We  think,  however,  that  knowl- 
edge of  the  death  Is  an  Immaterial  factor. 
The  purpose  of  the  statute  Is  to  establish 
some  standard  by  which  a  certificate  holder 
may  require  all  persons  Interested  In  the 
property  to  take  notice  of  the  pending  pro- 
cedure to  foreclose.  As  we  said  In  Williams 
v.  Pittock,  supra,  he  is  not  required  to  de- 
termine in  advance  who  may  be  the  owner  in 
fact — a  difficult  and  hazardous  thing  to  at- 
tempt in  many  cases.  By  describing  the  name 
used  In  the  tax  records  when  the  tax  was 
assessed,  and  by  so  directing  the  notice,  he 
may  require  all  Interested  persons  to  take 
notice.  The  notice  Is  not  for  the  purpose  .of 
acquiring  jurisdiction  of  any  particular  per- 
son, but  rather  of  the  property  only,  and 
when  the  assessment  record  is  identified,  and 
the  notice  clearly  and  properly  specifies  the 
name  used  in  that  record  as  owner,  then  the 
real  owner,  who  is  charged  with  knowledge 
of  who  was  the  tax  record  owner,  must  take 
notice  that  the  proceeding  affects  his  land. 
It  therefore  becomes  Immaterial  whether  the 
person  named  as  the  tax  record  owner  be  liv- 
ing or  dead  at  the  time.  The  purpose  of 
using  his  name  is  simply  to  identify  a  record 
upon  which  the  proceeding  is  founded  and  of 


the  existence  of  which  the  real  owner  must 
legally  know.  The  notices  in  the  foreclosure 
suits  in  question  were  directed  to  two  persons 
who  were  dead,  and  who  were  therefore  not 
the  real  owners  at  the  time.  Inasmuch  as 
neither  the  tax  record  owner  nor  the  real 
owner  was  named,  there  was  no  process  upon 
which  the  court  was  authorized  to  proceed. 

Respondents,  however,  contend  that  the 
Judgment  was  right  in  this  case,  for  the  rea- 
son that  appellants  did  not  show  a  derail- 
ment of  their  title  from  the  United  States 
government  The  court  found,  however,  that 
the  property  was  regularly  distributed  by 
probate  proceedings,  and  that  the  appellants 
have  acquired  the  property  so  distributed. 
We  think  the  distribution  of  the  property  by 
the  probate  court  to  the  heirs  of  the  deceased. 
Ordway,  from  whom  appellants  derive  title, 
was  such  a  judicial  determination  as  must 
be  accepted  as  evidence  of  some  title.  It  is 
a  higher  class  of  proof  that  would  be  a  mere 
deed  from  an  individual  grantor,  who  might 
be  a  stranger  to  the  title;  and  we  think  it 
shows  sufficient  title  to  enable  the  bolder 
thereof  to  ask  the  removal  of  a  cloud  created 
by  court  proceedings  not  founded  on  jurisdic- 
tional process.  The  probate  proceedings  were 
upon  the  estate  of  the  same  person  who  own- 
ed the  land  when  the  assessment  was  made 
through  which  respondents  claim.  Both, 
therefore,  claim  title  from  a  common  source, 
and  the  proof  was  sufficient  to  enable  appel- 
lants to  prosecute  the  action  against  these 
respondents. 

The  record  shows  that  before  the  com- 
mencement of  this  action  all  taxes,  penalties, 
Interest,  and  costs  were  tendered  to  respond- 
ents, as  provided  by  law.  The  judgment  is 
therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  enter  judgment  for  ap- 
pellants as  prayed  In  their  complaint  upon 
their  paying  Into  court  the  amount  of  the 
tender  for  the  use  and  benefit  of  the  respond- 
ents. 

RUDKIN,  FULLERTON,  MOUNT,  ROOT, 
and  CROW,  JJ.,  concur. 


HUNTER  et  aL  v.  WENATCHEE  LAND  CO. 

(Supreme  Court  of  Washington.   Sept  28, 1908.) 

L  Contracts — Construction — Intention  or 
Parties. 

The  intent  of  the  parties  to  a  contract,  as 
gathered  from  the  words  used,  governs,  and  to 
define  the  words  used  therein  the  whole  con- 
tract must  be  construed  together;  and,  where 
the  meaning  is  not  clear,  regard  should  be  had 
to  the  nature  of  the  instrument  itself,  the  condi- 
tion of  the  parties,  and  the  objects  which  they 
have  in  view. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dte. 
vol.  11,  Contracts,  §§  730-743.] 

2.  Brokers— Contract  of  Employment— Con- 
struction— "Exclusive  Agency." 

It  was  agreed  between  an  owner  of  land 
and  a  broker  that  the  broker  should  have  the 
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"exclusive  agency"  for  the  sale  of  the  land  for 
n  fixed  period  at  a  fixed  price,  and  that  the 
broker  shoald  give  attention  to  the  sale  of  the 
land,  have  the  same  examined  and  advertised, 
and  should  report  promptly  all  sales,  etc.  The 
land  aggregated  over  51,000  acres,  and  the  tim- 
ber thereon  was  the  most  valuable  part.  Held, 
that  the  words  "exclusive  agency"  deprived  the 
owner  of  the  right  of  selling  the  premises,  and 
a  sale  by  him  of  the  timber  before  the  expira- 
tion of  the  fixed  period  was  a  breach  of  con- 
tract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2550.] 

3.  Contracts — Breaches — Time  to  Sue. 

Where  one  party  to  a  contract  has  by  his 
own  acts  disqualified  himself,  or  placed  it  be- 
yond his  power  to  perform,  the  adverse  party 
may,  without  waiting  for  the  expiration  of  the 
contract,  sue  for  the  breach. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  11,  Contracts,  §  1446.] 

4.  Brokers  —  Contract    of   Employment  — 
Breach  bt  Principal— Time  to  Sue. 

Where  an  owner,  who  had  granted  to  a 
real  estate  broker  the  exclusive  agency  for  the 
sale  of  land  for  a  specified  period,  sold  the  tim- 
ber, which  was  the  most  valuable  part  of  the 
land,  and  thereby  practically  prevented  the  sale 
of  the  land  according  to  the  terms  of  the  con- 
tract, the  broker  could,  without  waiting  for  the 
expiration  of  the  contract,  sue  for  the  breach. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  Wm.  A.  Hun  eke,  Judge. 

Action  by  H.  A.  Hunter  and  another  against 
the  Wenatchee  Land  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Will  H.  Thompson,  Happy  &  Hlndman,  and 
Chas,  A.  Murray,  for  appellant  Qraves, 
Kizer  &  Graves,  for  respondents. 


DUNBAR,  J.  The  plaintiffs  are  residents 
of  the  state  of  Minnesota,  and  the  defendant 
is  a  Minnesota  corporation  and  a  resident  of 
said  state.  On  the  10th  day  of  May,  1902, 
at  the  city  of  Minneapolis,  in  the  said  state 
of  Minnesota,  they  entered  into  the  follow- 
ing contract:  "This  agreement,  made  and 
entered  Into  this  10th  day  of  May,  A.  D.  1902, 
by  and  between  Wenatchee  Land  Company, 
a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Minnesota,  and  having  its  office  and  prin- 
cipal place  of  business  in  the  city  of  Minne- 
apolis, county  of  Hennepin,  and  state  of 
Minnesota,  party  of  the  first  part,  and  H.  A. 
Hunter  and  J.  A.  Young,  both  of  the  city 
of  Minneapolis,  county  of  Hennepin,  and 
state  of  Minnesota,  parties  of  the  second 
part,  witnessetb  as  follows:  Whereas,  the 
party  of  the  first  part  is  the  owner  of  cer- 
tain lands  situated  In  the  county  of  Chelan, 
state  of  Washington,  aggregating  51,451.23 
acres  (which  said  lands  are  to  be  hereafter 
more  particularly  described  by  a  separate 
instrument  to  be  hereto  attached  and  to  be- 
come a  part  of  this  agreement) ;  and  where- 
as, the  parties  of  the  second  part  make  a 
specialty  of  the  sale  of  such  lands  and  prem- 
ises, and  are  willing  to  undertake  the  sale 
of  the  same:    Now,  this  agreement  witness- 


ed that,  in  consideration  of  the  premises 
and  the  sum  of  $1  by  each  to  be  to  the  other 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, the  party  of  the  first  part  grants  un- 
to the  parties  of  the  second  part  the  exclu- 
sive agency  for  the  sale  of  said  lands  for  the 
period  of  three  years  from  date  hereof.  Said 
parties  of  the  second  part  are  hereby  au- 
thorized to  sell  said  lands,  or  any  part 
thereof,  at  not  less  than  two  and  »*/ioo  dol_ 
lars  ($2.52)  per  acre,  except  In  cases  where 
the  said  first  party  shall  consent  in  writing 
to  the  sale  of  some  or  all  thereof  at  a  less 
rate  per  acre,  provided  that  each  purchaser 
of  land  shall  make  a  first  payment  in  cash 
of  not  less  than  15  per  cent,  of  the  total  pur- 
chase money  and  that  all  contracts  of  sale 
shall  be  executed  by  the  party  of  the  first 
part  and  upon  the  request  of  said  second 
parties.  Said  parties  of  the  second  part 
are  to  give  reasonable  time  and  attention  to 
the  management  and  sale  of  said  lands,  to 
have  same  examined  and  advertised,  and  to 
report  promptly  all  sales  as  soon  as  made, 
and  to  faithfully  account  on  the  1st  of  each 
calendar  month  to  said  party  of  the  first  part 
for  all  proceeds  that  may  be  derived  from 
such  sales;  it  being  mutually  agreed  that 
the  proceeds  derived  from  the  sales  of  said 
lands  shall  be  applied  as  follows:  (1)  To  the 
payment  of  taxes,  if  any,  accrued  upon  said 
lands.  (2)  To  the  payment  to  said  party  of 
the  first  part  of  the  sum  of  one  and  fifty- 
two  hundredths  dollars  ($1.52)  per  acre,  to- 
gether with  Interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  the  date  of  this 
contract,  being  the  sum  of  seventy-eight 
thousand  two  hundred  five  and  "Vioo  ($78,- 
205.87)  dollars,  and  Interest.  (3)  The  rfr 
mainder  of  said  proceeds  arising  from  said 
sales  shall  be  divided  equally,  and  one-half 
thereof  shall  be  paid  to  the  said  party  of  the 
first  part,  its  successors  or  assigns,  and  the 
remaining  one-half  thereof  shall  be  paid  to 
the  said  parties  "of  the  second  part,  their 
heirs,  executors,  or  assigns.  The  party  of  the 
first  part  agrees  to  deliver  good  title,  dis- 
charged from  all  Hens  by  way  of  mortgage, 
taxes,  or  otherwise,  to  any  portion  of  said 
premises  that  may  be  sold,  and  will,  at  the 
time  of  making  any  contract  of  sale,  dis- 
charge all  the  Hens  upon  the  land  contracted 
to  be  sold.  It  Is  understood  and  agreed  that 
said  parties  of  the  second  part  shall  have  no 
right  or  claim  against  the  said  party  of  the 
first  part,  or  on  said  lands,  or  any  part  there- 
of, for  commission,  expenses,  or  otherwise, 
except  only  for  his  one-half  share  of  the  prof- 
its arising  from  sales  of  said  lands  as  here- 
inbefore provided  and  agreed.  [Signed  and 
witnessed.]" 

The  complaint  alleges  the  execution  of  the 
contract;  that  the  plaintiffs  proceeded  to 
carry  out  the  terms  thereof  by  attempting 
to  sell  said  real  estate,  and  especially  to  sell 
the  timber  growing  thereon,  and  In  order  to 
accomplish  such  sale  caused  the  land  to  be 
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examined  and  advertised  at  large  expense  to 
themselves;  that  they  would  have  made  a 
sale  of  said  real  estate  within  the  time  pre- 
scribed in  the  contract,  had  It  not  been  for 
the  fact  that  the  defendant  entered  Into  a 
contract  In  writing  with  Gulledge  Bros,  for 
the  sale  to  said  Gulledge  Bros,  of  all  the 
standing  timber  upon  said  real  estate;  and 
that  by  reason  of  said  sale  the  plaintiffs 
were  prevented  from  carrying  out  the  terms 
of  their  contract  with  the  defendant,  and 
hence  this  action  for  damages.  The  answer 
of  the  defendant  corporation  admits  the  mak- 
ing of  the  contract  set  forth  in  the  complaint, 
admits  the  making  of  the  Gulledge  contract 
and  the  sale  thereunder,  and  alleges  that 
plaintiffs  did  nothing  In  pursuance  of  the 
terms  of  the  contract,  and  that  upon  the  mak- 
ing by  the  defendant  of  the  contract  with  the 
Gulledges  the  plaintiffs  abandoned  their  con- 
tract and  brought  their  action  for  damages. 
The  Jury,  in  answer  to  the  following  special 
interrogatory:  "Would  the  plaintiffs  have 
sold  the  tract  of  real  estate,  or  a  portion 
thereof,  described  in  the  complaint,  within 
three  years  from  the  10th  of  May,  1902,  if 
the  contract  had  not  been  broken  by  the  de- 
fendant?" answered:  "Yes."  They  also 
found,  In  answer  to  a  special  interrogatory, 
that  plaintiffs  would  have  sold  the  land  in 
question  for  $146,000,  If  they  had  not  been 
prevented  by  the  selling  of  the  timber  to  the 
Gulledges,  and  also  found  that,  prior  to  the 
commencement  of  this  action,  the  defend- 
ant had  repudiated  Its  contract,  and  that  the 
land  in  question  was  chiefly  valuable  for 
timber.  These  findings  are  Justified  by  the 
record.  A  demurrer  was  Interposed  to  the 
amended  complaint,  which  was  overruled.  A 
demurrer  was  sustained  to  the  affirmative 
matters  in  the  amended  answer.  Upon  trial 
a  verdict  was  rendered  In  favor  of  respond- 
ents for  the  sum  of  $51,674.40,  which  was 
reduced  by  the  court  to  $26,159.34,  and  was 
accepted  by  the  respondents  in  that  amount 
It  is  urged  that  the  court  erred  in  overrul- 
ing defendant's  demurrer  to  plaintiffs'  amend- 
ed complaint,  in  sustaining  plaintiffs'  de- 
murrer to  defendant's  answer,  in  overruling 
the  defendant's  objection  to  the  Introduction 
of  any  testimony  in  behalf  of  plaintiffs  under 
the  amended  complaint,  In  denying  defend- 
ant's motion  for  an  instructed  verdict,  and 
In  refusing  certain  Instructions  asked  by  it. 
These  assignments  may  all  be  considered  to- 
gether, for  they  are  all  based  upon  the  con- 
struction which  the  appellant  placed  upon 
the  contract  It  is  the  contention  of  the  ap- 
pellant that  under  the  law,  and  especially  the 
law  of  Minnesota  under  which  the  contract 
was  entered  into,  the  appellant  only  bound  it- 
self not  to  employ  rival  agents,  but  reserved 
to  itself  the  right  to  make  a  sale  of  the  whole 
or  any  part  of  said  property  without  liability 
to  the  respondents ;  that  therefore  there  was 
no  breach  of  the  contract  on  the  part  of  the 
appellant  upon  which  a  suit  for  damages 
could  be  based ;  and  that  the  use  in  the  con- 


tract of  the  words  "exclusive  agency"  Im- 
plies the  reservation  of  the  right  to  sell  on 
the  part  of  the  appellant  Several  Minnesota 
cases  and  some  cases  from  other  Jurisdic- 
tions are  cited  to  sustain  this  contention. 
An  examination  of  the  cases  cited,  and  es- 
pecially of  the  Minnesota  cases,  convinces  us 
that  the  broad  doctrine  contended  for  by  ap- 
pellant was  never  intended  to  be  announced, 
although  there  may  be  some  dictum  In  some 
of  the  cases  which  would  lend  color  to  such 
contention.  But,  when  the  circumstances  of 
the  cases  cited  are  Investigated,  that  idea  is 
dispelled,  and  it  is  found  that  such  language 
was  used  in  cases  involving  unilateral  con- 
tracts; that  the  rule  does  not  apply  to  the 
construction  of  mutual  contracts,  as  in  this 
case ;  and  that  the  courts,  even  of  Minnesota, 
never  intended  to  depart  from  the  well-estab- 
lished general  rule  that  the  Intent  of  the 
parties  to  be  gathered  from  the  words  used 
must  govern,  that  the  whole  contract  must  be 
construed  together  for  the  purpose  of  defin- 
ing certain  words  used  therein,  and  that,  as 
announced  in  section  587,  9  Cyc,  to  deter- 
mine the  intention  of  the  parties,  if  the  mean- 
ing is  not  clear,  it  is  necessary  that  regard 
should  be  had  to  the  nature  of  the  Instrument 
Itself,  the  condition  of  the  parties  executing 
It  and  the  objects  which  they  had  In  view, 
for  which  purpose  parol  evidence  Is  admis- 
sible. 

Notwithstanding  the  use  of  certain  set  ex- 
pressions, such  as  "exclusive  agency,"  it  is 
impossible  to  view  this  contract  In  the  light 
of  all  the  circumstances  surrounding  it,  the 
condition  of  the  parties,  and  the  obligations 
assumed  by  the  respondents,  and  conclude 
that  it  was  the  intention  that  the  fruits  of 
all  the  labor  and  money  expended  by  the  re- 
spondents in  an  honest  attempt  to  carry  out 
the  terms  of  the  contract  should  be  appro- 
priated by  the  appellant;  and  that  Is  what 
the  testimony  in  this  case  shows  was  done 
or  attempted  to  be  done.  That  there  was  in 
substantial  effect  a  breach  of  the  contract  on 
the  part  of  the  appellant  is  evident;  for 
while,  technically,  there  may  be  no  breach  of 
the  contract  until  after  the  time  for  perform- 
ance has  expired,  yet  when  one  party  to  the 
contract  has  by  his  own  acts  disqualified  him- 
self, or  placed  it  beyond  his  power  to  per- 
form, there  Is  neither  sense  nor  Justice  in 
compelling  the  Injured  party  to  await  the 
time  of  the  expiration  of  the  contract  We 
held,  hi  Munson  v.  McGregor,  94  Pac  1085, 
that  where,  pending  the  performance  of  a 
contract  for  the  sale  of  land,  the  subject-mat- 
ter of  the  contract  is  conveyed  to  a .  third 
party,  the  contract  is  thereby  breached,  and 
the  vendee  may  maintain  an  action  to  recover 
damages  for  such  breach.  In  this  case,  al- 
though the  land  Itself  was  not  sold,  the  Um- 
ber—which was  the  most  valuable  part  of 
the  land — was  sold,  which  practically  pre- 
vented the  sale  of  the  land  according  to  the 
terms  of  the  contract  There  seems  to  be  no 
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merit  In  appellant's  case,  either  under  the 
law  or  the  facts. 
Affirmed. 

RDDKIN,  ROOT,  and  FULLERTON,  JJ., 
concur.  HADLEY,  C.  J.,  and  MOUNT,  J., 
not  sitting. 


ROBERTSON  et  al.  v.  SHINE. 
(Supreme  Court  of  Washington.   Sept.  28, 1908.) 

Appeal  and  Ebbor— Premature  Appeal  — 

Oral  Announcement. 

In  the  absence  of  a  statute  permitting  ap- 
peal from  a  mere  oral  announcement  of  toe 
court's  conclusion,  and  no  formal  judgment  hav- 
ing been  entered  before  or  after  appeal  was 
taken,  the  appeal  from  such  decision  will  be 
dismissed  as  premature. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  $f  1877,  1878.] 

'Appeal  from  Superior  Court,  Spokane 
County;  Miles  Polndexter,  Judge. 

Action  by  F.  C.  Robertson  and  another 
against  P.  C.  Shine.  From  an  adverse  deci- 
sion, defendant  appeals.  Dismissed. 

Harris  Baldwin,  O.  J.  Savllle  and  P.  C. 
Shine,  for  appellant.  A.  G.  Gray  and  Robert- 
son &  Rosenbaupt,  for  respondents. 

PER  CURIAM.  This  case  was  tried  by 
the  court  without  a  Jury.  At  the  conclusion 
of  the  evidence  the  judge  presiding  announced 
his  conclusions  as  the  case  then  appeared 
to  him,  stating  at  the  same  time  that  he 
would  permit  the  defendant,  If  he  so  desired, 
to  amend  his  answer  and  offer  further  evi- 
dence concerning  a  counterclaim  against  one 
of  the  plaintiffs  he  had  mentioned  in  his  de- 
fense. The  defendant  thereafter  gave  the 
statutory  notice,  and  moved  for  a  new  trial 
of  the  entire  action,  which  motion  the  court 
overruled.  He  thereupon  gave  a  written 
notice  of  appeal,  reciting  therein  that  he  ap- 
pealed from  "the  judgment  and  decision 
*  *  *  In  favor  of  the  said  plaintiffs  and 
against  said  defendant,  announced  and  ren- 
dered on  the  27th  day  of  February,  1907, 
and  from  the  whole  thereof,"  meaning  the 
oral  announcement  made  by  the  court  at  the 
conclusion  of  the  trial.  No  formal  Judgment 
had  then  been  entered,  and  none  was  enter- 
ed subsequent  to  that  time.  The  respondent 
moves  In  this  court  to  dismiss  the  appeal  on 
the  ground  that  it  Is  premature,  as  no  final 
judgment  has  been  entered  In  the  cause. 

The  motion  must  be  granted.  In  the  ab- 
sence of  an  express  statute  permitting  the 
practice,  no  appeal  will  He  from  intermediary 
orders  made  by  the  court,  nor  from  rulings 
and  decisions  not  expressed  In  a  final  judg- 
ment. We  have  no  statute  permitting  an  ap- 
peal from  a  decision  such  as  was  here  made 
by  the  court.  The  so-called  judgment  was 
nothing  more  than  an  announcement  of  the 
court  of  its  conclusions  from  the  evidence, 
which  must  be  expressed  in  a  formal  written 
judgment  before  It  becomes  binding  upon 
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either  party.  As  no  such  judgment  was  en- 
tered, there  Is  nothing  from  which  an  appeal 
can  be  taken.  The  condition  is  not  met  by 
the  case  of  Hays  v.  Dennis,  11  Wash.  360,  39 
Pac.  658.  The  oral  announcement  made  by 
the  court  In  that  case  was  followed  by  a 
formal  written  judgment,  and  this  court  de- 
clined to  dismiss  the  appeal  merely  because 
the  notice  of  appeal  was  given  between  the 
oral  announcement  and  the  entry  of  the 
formal  judgment  Conceding  the  case  to  be 
sound,  It  Is  not  authority  for  an  appeal  In  a 
case  where  no  final  judgment  at  all  has  been 
entered. 
The  appeal  Is  dismissed. 


CANEDY  v.  SKINNER  et  al. 

(Supreme  Court  of  Washington.    Oct.  6,  1908.) 

L  Fraudulent  Conveyances— Transfer  to 
Wife— Bona  Fides  of  Transaction— Bur- 
den of  Proof. 

Under  Ballinger's  Ann.  Codes  &  St  §  4580 
(Pierce's  Code,  §  3864),  a  transfer  of  property 
by  a  husband  to  his  wife  was  presumptively 
fraudulent  as  against  his  creditors,  and  the  bur- 
den was  on  her,  in  a  suit  to  quiet  her  title  as 
against  subsequent  sheriffs  deeds  on  execution 
against  her  husband,  to  overcome  the  presump- 
tion by  clear  and  satisfactory  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  §  802.] 

2.  Appeal  and  Error  —  Review  —  Conclu- 
siveness of  Finding. 

Though  a  wife,  in  suing  to  quiet  title  to 
land  conveyed  to  her  by  her  husband  and  sold 
under  execution  against  him,  testified  to  facts 
tending  to  overcome  any  presumption  of  fraud, 
and  Buch  testimony  was  not  contradicted  by  di- 
rect testimony,  a  judgment  against  her  will  be 
affirmed  ;  there  being  nothing  in  the  record  to 
show  that  the  trial  court's  conclusion  was  er- 
roneous. • 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §5  3879-3982.] 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  W.  Black,  Judge. 

Action  by  Anna  Canedy  against  Frank  M. 
Skinner  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Hulbert  &  Husted,  for  appellant  Merrick 
&  Mills,  for  respondents. 

RUDKIN,  J.  The  plaintiff,  Anna  Canedy, 
and  the  defendant  S.  S.  Canedy  intermarried 
In  Snohomish  county  on  the  11th  day  of  Sep- 
tember, 1903,  and  are  now  husband  and  wife. 
At  the  time  of  the  marriage  the  husband  was 
the  owner  of  the  quarter  section  of  land  now 
In  controversy,  together  with  a  shingle  mill 
and  certain  other  real  property.  On  the 
25th  day  of  February,  1905,  the  husband  con- 
veyed this  quarter  section  and  the  other  prop- 
erty to  the  wife  by  warranty  deed;  the  deed 
reciting  a  consideration  of  $5,000.  On  the 
15th  day  of  June,  1905,  the  defendant  Moran 
&  Co.,  a  corporation,  recovered  judgment 
against  the  husband  In  the  superior  court  of 
Snohomish  county  in  the  sum  of  $410.55.  On 
the  24th  day  of  July,  1905,  the  defendant 
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Brubn  &  Henry,  Incorporated,  recovered 
judgment  against  the  same  defendant  in  the 
same  court  for  the  sum  of  $265.  On  the  25th 
day  of  July,  1905,  the  Merchants'  Protective 
Association  recovered  judgment  against  the 
same  defendant  In  the  same  court  for  the 
sum  of  $537.54.  The  property  in  controversy 
was  thereafter  sold  under  execution  on  the 
two  first-mentioned  judgments  by  the  sheriff 
of  Snohomish  county,  and  the  assignee  of  the 
last-mentioned  judgment  has  redeemed  from 
the  sales  so  made.  This  action  was  institut- 
ed by  the  wife  against  the  husband,  the 
judgment  creditors,  and  the  sheriff,  to  cancel 
and  annul  the  sheriff's  sales  and  remove  the 
cloud  from  the  plaintiff's  title.  From  a  judg- 
ment In  favor  of  defendants,  the  plaintiff  has 
appealed. 

Briefly  stated,  the  contention  of  the  ap- 
pellant is  that  she  loaned  her  husband  the 
sum  of  $800  on  the  1st  day  of  November, 
1904,  taking  his  promissory  note  therefor,  and 
that  thereafter,  by  agreement  between  her 
husband  and  herself,  the  property  now  in 
controversy  was  conveyed  to  her  In  payment 
and  satisfaction  of  the  loan  so  made.  In  sup- 
port of  this  claim  the  appellant  testified  that 
some  time  prior  to  her  marriage  she  loaned 
the  sum  of  $800  to  her  sister ;  that  this  loan 
was  repaid  after  her  marriage,  the  principal 
and  interest  amounting  to  the  sum  of  $870; 
that  this  money  was  placed  in  a  drawer  in 
her  husband's  safe,  and  remained  there  for 
about  a  month;  that  she  loaned  $800  of  this 
sum  to  her  husband,  taking  his  promissory 
note  therefor;  that  soon  thereafter  the  hus- 
band became  involved  and  could  not  repay 
her;  that  she  requested  him  to  convey  this 
property  to  her  in  payment  of  the  loan;  that 
he  demurred  at  first,  but  later  .executed  a 
deed  in  her  favor  for  this  and  other  property, 
the  deed  reciting  a  consideration  of  $5,000; 
that  she  told  her  husband  that  this  was  not 
according  to  their  agreement,  but  he  replied 
that  it  would  be  all  right;  that  thereafter 
she  conveyed  the  property  included  in  this 
deed,  other  than  the  property  in  controversy, 
to  a  third  person  at  her  husband's  request. 
The  witness  produced  the  $800  note  at  the 
trial,  with  the  signature  torn  off.  and  offered 
bank  statements  tending  to  show  that  she 
had  about  this  amount  on  deposit  some  time 
prior  to  the  alleged  loan  to  her  sister.  She 
was  corroborated  by  another  witness  as  to 
the  loan  to  the  husband  and  the  execution  of 
the  note.  The  respondents,  on  the  other 
hand,  offered  testimony  tending  to  show  ad- 
missions on  the  part  of  the  appellant  to  the 
effect  that  she  had  given  her  money  to  a  bar- 
keeper to  buy  a  saloon,  and  that  it  was  lost 
to  her,  and  other  admissions  tending  to  show 
that  she  was  without  means.  The  sister  to 
whom  the  loan  was  made  was  not  called  as 
a  witness,  nor  was  her  deposition  taken; 
and  the  husband  did  not  testify,  though  ap- 
parently within  reach  of  the  process  of  the 
rourt 


Under  our  statute,  the  conveyance  from 
the  husband  to  the  wife  was  presumptively 
fraudulent  as  against  creditors  (Ballinger's 
Ann.  Codes  &  St  f  4580;  Pierce's  Code,  f 
8864),  and  the  burden  was  on  the  appellant  to 
overcome  this  presumption  by  clear  and  sat- 
isfactory proof.  Liebenthal  v.  Price,  8  Wash. 
206,  85  Pac  1078;  Bates  v.  Drake,  28  Wash. 
447,  68  Pac.  961.  The  appellant  testified  to 
facts  tending  to  overcome  this  presumption, 
and  was  not  contradicted  by  any  direct  tes- 
timony; but  the  court  below,  with  its  supe- 
rior advantages  and  opportunities,  has  decid- 
ed against  the  bona  fides  of  her  claim,  and 
there  Is  nothing  in  the  record  to  convince  us 
that  its  conclusion  was  erroneous. 

The  judgment  Is  therefore  affirmed. 

HADLBY,  C.  J.,  and  DUNBAR  and 
CROW,  JJ.,  concur. 


HILGAR  v.  CITY  OF  WALLA  WALLA. 
(Supreme  Court  of  Washington.   Oct  3,  1906.) 

1.  Masteb  and  Servant— Dangerous  Place 
to  Wobk — Liability  of  Mastkb. 

A  master,  who  puts  a  servant  to  work  in 
a  ditch  and  himself  directs  and  controls  the 
work,  is  bound  to  see  that  the  place  is  reason- 
ably safe  when  the  servant  enters  it  and  is 
kept  so  as  long  as  the  servant  is  required  to 
stay  there. 

2.  Same— Action  fob  Injuries  —  Negligence 
— Question  fob  Juby. 

Whether  a  master,  putting  a  servant  to 
work  in  a  ditch,  was  guilty  of  negligence,  so  as 
to  be  liable  for  injuries  to  the  servant  by  earth 
falling  on  him,  held,  under  the  facts,  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  f  1026.J 

3.  Negligence— Person al  Injuries  —  Ques- 
tions fob  Juby. 

Where  reasonable  men  may  differ  as  to  the 
inference  to  be  drawn  from  the  evidence  in  a 
personal  injury  action,  it  is  for  the  jury  to  draw 
the  inference. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  279-306.] 

4.  Masteb  and  Sebv ant  —  Assumption  of 
Risk. 

Where  a  master  calls  a  servant  to  assist  in 
a  particular  work,  and  assumes  to  direct  the 
manner  of  doing  it,  the  servant  may  rely  on  the 
implied  assurance  of  the  master  that  the  place 
is  reasonably  safe,  unless  the  danger  is  obvious, 
in  which  case  the  servant  assumes  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  547,  610-624.] 

5.  Same— Question  fob  Juby. 

Whether  a  servant,  injured  while  at  work 
in  a  ditch  by  the  fall  of  earth,  was  guilty  of 
contributory  negligence,  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  88  1089-1132.] 

Appeal  from  Superior  Court,  Walla  Walla 
County ;  Thos.  H.  Brents,  Judge. 

Action  by  Hattie  Hilgar  against  the  city  of 
Walla  Walla.  From  a  judgment  for  plaint  i Br. 
defendant  appeals.  Affirmed. 

Oscar  Cain  and  John  C.  Hurspool.  for 
pellant   Garrecht  &  Dunphy,  for  respondent: 
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rtJLLBETON,  J.  In  January,  1907,  the 
city  of  Walla  Walla  was  engaged  In  putting 
In  a  pipe  line  for  the  purpose  of  conveying 
water  from  the  source  of  supply  down  to  the 
city.  A  large  ditch  had  been  dug  In  which  to 
lay  the  pipe,  which,  at  the  place  of  the  acci- 
dent hereinafter  mentioned,  was  some  7  feet 
In  depth.  At  that  place,  also,  it  was  desired 
to  put  a  fork  in  the  pipe  line,  and  to  that  end 
the  ditch  had  been  forked,  leaving  a  tongue 
of  earth  between  the  fork,  which  ranged  in 
width  from  a  few  inches  at  the  point  of  junc- 
tion to  4  or  5  feet  at  a  point  some  60  feet 
therefrom.  In  laying  the  pipe  It  was  found 
necessary  to  remove  this  tongue  of  earth,  and 
workmen  under  the  direction  of  a  foreman 
were  placed  at  that  duty.  The  method  adopt- 
ed was  to  cut  it  off  into  sections,  undermine 
the  section  on  one  side,  push  it  over,  and 
throw  the  crumbled  earth  from  the  ditch. 
One  such  section,  some  10  feet  In  length,  had 
been  thrown  down,  and  the  workmen  were  en- 
gaged on  the  second  section  when  it  fell, 
crushing  and  killing  William  H.  Hilgar,  the 
husband  of  the  respondent,  and  the  person 
for  whose  death  she  sues  in  this  action. 

The  evidence  concerning  the  surroundings 
and  the  conditions  Immediately  preceding  and 
at  the  time  of  the  accident  Is  conflicting. 
That  most  favorable  to  the  respondent's  con- 
tention, and  which  the  Jury  must  have  believ- 
ed in  order  to  reach  their  verdict,  tended  to 
show  that  Hilgar  was  not  a  part  of  the  crew 
who  were  originally  put  to  work  removing 
the  earth,  but  that  he  was  connected  with  the 
work  of  laying  the  pipe,  and  came  to  the 
ditch  at  the  foreman's  call  after  the  first  sec- 
tion had  been  thrown  down,  and  after  an  un- 
successful effort  had  been  made  to  throw 
down  the  second;  that  he  was  Instructed  to 
take  a  pick  and  undermine  at  a  particular 
place;  and  that  while  he  was  doing  so  the 
earth  fell  on  him  and  crushed  him.  The  evi- 
dence also  tended  to  show  that  the  section 
they  were  attempting  to  throw  down  was  too 
long  to  be  handled  with  safety,  unless  brac- 
ed or  otherwise  made  secure  while  the  pro- 
cress  of  undermining  was  being  carried  on, 
and  that  everything  was  done  under  the  di- 
rect supervision  of  the  appellant's  foreman, 
who  stood  on  the  tongue  just  beyond  the  end 
of  the  section  to  be  thrown  down,  and  direct- 
ed the  workmen  when  and  where  to  dig,  and 
when  to  make  an  effort  to  push  the  section 
over.  The  Jury  returned  a  verdict  in  favor 
of  the  respondent,  and  from  the  judgment 
entered  thereon  this  appeal  is  taken.  On  the 
appeal  no  question  of  law  is  presented,  save 
that  the  evidence  is  insufficient  to  justify  the 
verdict 

While  counsel  have  filed  able  and  exhaust- 
ive briefs,  we  do  not  feel  that  the  case  re- 
quires more  than  a  brief  discussion  upon  our 
part  We  think  that  the  questions  whether 
the  death  of  Hilgar  was  caused  by  the  negli- 
gence of  the  city  and  whether  he  was  guilty 
of  contributory  negligence,  In  case  negligence 
on  the  part  of  the  city  be  found  to  exist  were 


questions  to  be  determined  by  the  jury.  A 
master  who  puts  his  servant  to  work  In  a 
ditch  or  other  excavation  stands  under  an 
obligation,  when  he  takes  upon  himself  the 
direction  and  control  of  the  work,  to  see  that 
the  place  is  reasonably  safe  when  the  serv- 
ants enter  it  and  is  kept  reasonably  safe  as 
long  as  the  servant  Is  required  to  stay  there- 
in. It  seems  to  us  that  It  is  a  fair  inference 
from  the  evidence  that  this  was  not  done  In 
the  present  instance.  It  Is  a  fair  Inference 
that  the  place  was  rendered  unsafe,  because 
too  long  a  section  was  attempted  to  be  thrown 
down  at  one  time,  and  no  precautions  were 
taken  to  prevent  accident  in  case  of  a  mistake 
of  judgment  These  were  questions,  at  least, 
on  which  the  minds  of  men  might  reasonably 
differ ;  and,  being  so,  It  is  the  province  of  the 
jury,  and  not  the  court  to  draw  the  Infer- 
ence. 

So,  likewise,  on  the  question  of  the  injured 
person's  contributory  negligence.  Since  the 
master  called  him  from  other  work  to  assist 
in  this  particular  work,  and  assumed  to  direct 
and  control  his  manner  of  doing  the  work,  lie 
was  under  no  primary  duty  to  Inquire  into 
the  safety  of  the  place  where  he  was  told  to 
stand  while  working.  He  had  the  right  to 
assume  that  the  master  had  already  inquired 
into  the  conditions,  and  would  either  direct 
him  into  a  reasonably  safe  place,  or  warn 
him  of  the  dangers  of  the  place  into  which  he 
was  directed,  so  that  he  could  either  refuse  to 
work  there  or  take  his  own  precautions  for 
safety.  The  servant  has  the  right  to  rely 
upon  the  assurance  of  the  master,  Implied 
from  the  fact  that  he  is  directed  to  work  in 
the  particular  place,  that  the  place  selected 
for  him  to  work  is  reasonably  safe.  It  is  on- 
ly when  the  danger  is  so  plain  and  obvious 
that  no  two  opinions  can  be  had  concerning 
It  that  the  servant  assumes  the  risk  of  the 
conditions  over  the  positive  assurance  of  the 
master  that  it  is  a  safe  place.  Whether  the 
dangers  of  this  place  were  thus  plain  and  ob- 
vious was  manifestly  a  question  for  the  jury. 

These  are  the  only  questions  presented  by 
the  record,  and  we  think  the  court  did  not  err 
in  submitting  them  to  the  determination  of 
the  jury. 

The  judgment  Is  affirmed. 

RUDKIN,  CROW,  and  DUNBAR,  JJ.,  con- 
cur. 


CHEATHAM  v.  HOGAN  et  ux. 
(Supreme  Court  of  Washington.    Oct.  3,  1008.) 

1.  Master  and  Servant— Injury  to  Servant 

—Liability  of  Master. 

A  master,  who  retains  no  supervision  over 
the  erection  of  a  scaffold,  and  gives  no  direc- 
tion as  to  it  further  than  to  direct  that  it  be 
constructed,  and  provides  suitable  materials  and 
intrusts  the  construction  to  skillful  workmen, 
is  not  liable  to  one  of  the  workmen,  who  is  in- 
jured by  the  falling  of  tbe  scaffold. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  8  207.] 
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2.  Same. 

Where  a  servant  constructs  a  scaffold  for 
a  particular  purpose,  and  leaves  it  standing,  and 
the  master  subsequently  directs  another  serv- 
ant, who  had  no  part  in  its  construction,  to  use 
it  for  another  purpose,  the  master  adopts  the 
scaffold  as  his  own,  and  is  liable  for  injury  to 
the  latter  servant  by  the  falling  of  the  Bcaffold 
because  of  insufficient  construction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  207.] 

3.  Same. 

A  servant  assisted  others  in  building  a  scaf- 
fold by  passing  boards  to  them.  He  had  no 
voice  either  in  the  selection  of  the  materials  or 
in  the  manner  in  which  it  was  built.  Subse- 
quently, after  the  scaffold  had  fulfilled  its  pur- 
pose, the  superintendent  directed  the  servant  to 
take  it  down,  and  he  was  injured  by  the  falling 
of  the  scaffold.  Held,  that  the  servant  might 
rely  on  the  implied  assurance  that  the  scaffold 
was  a  safe  place  on  which  to  work,  authorizing 
a  recovery  on  proof  that  the  scaffold  was  defec- 
tively constructed  and  that  the  materials  were 
insufficient. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  34,  Master  and  Servant,  §  207.] 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Ken  nan,  Judge. 

Action  by  William  M.  Cheatham  against 
Frank  P.  Hogan  and  wife.  From  a  judgment 
of  dismissal,  plaintiff  appeals.  Reversed 
and  remanded. 

Hand  &  Wright,  Geo.  A.  Latimer,  and  Fred 
Miller,  for  appellant.  Belt  &  Powell  and 
Graves,  Kizer  &  Graves,  for  respondents. 

FULLERTON,  J.  The  respondents  in  1906 
and  1907  constructed  a  flve-story  brick  build- 
ing in  the  city  of  Spokane  on  property  owned 
by  them.  E.  J.  Cheatham  was  the  general 
superintendent  of  the  work,  and  directed  the 
construction  work  generally.  One  Rldpath,  a 
carpenter,  was  the  carpenters'  foreman,  and 
laid  out  and  directed  the  carpenter  work. 
The  appellant  was  a  brother  of  the  superin- 
tendent, and  was  employed  about  the  build- 
ing as  a  common  laborer;  It  being  his  duty 
to  do  any  sort  of  work  he  might  be  directed 
to  do.  The  building  was  constructed  with  a 
light  well  near  its  center,  approximately 
15x45  in  size,  extending  from  the  second 
floor  to  the  roof.  In  the  course  of  the  con- 
struction of  the  building  it  became  necessary 
to  construct  a  scaffold  In  the  light  well  on 
which  the  workmen  might  stand  while  com- 
pleting that  part  of  the  building.  When 
this  scaffold  was  first  mentioned,  Mr.  Cheat- 
bam,  the  superintendent,  suggested  a  swing- 
ing scaffold;  but  Hogan,  one  of  the  owners, 
who  was  present,  thought  one  built  in  the 
well  would  be  better.  The  superintendent 
thereupon  directed  two  carpenters  to  build 
it,  telling  them  what  kind  of  material  to  use 
and  bow  to  construct  it,  but  giving  them  no 
further  directions.  The  carpenters  built  the 
scaffold  as  directed;  the  appellant  assisting 
them  in  his  capacity  as  a  common  laborer  by 
passing  boards  to  them  as  they  were  needed. 
He  did  not,  however,  have  a  voice  either  In 
the  selection  of  the  material  or  in  the  man- 
ner in  which  the  scaffold  was  built.  As 
built  the  leger  boards,  or  cross-pieces  which 


supported  the  planking  on  which  the  work- 
men stood  while  performing  their  work,  were 
nailed  to  posts  which  formed  a  part  of  the 
framework  of  the  building,  having  no  Inde- 
pendent supports  of  their  own.  Later  on, 
owing  to  a  change  in  the  manner  of  finishing 
the  light  well,  it  was  found  necessary  to  de- 
tach these  leger  boards  from  the  posts  and 
support  them  by  framework  built  up  from 
the  bottom  of  the  well.  Foreman  Rldpath 
directed  the  change  to  be  made.  The  car- 
penters ordered  to  reconstruct  it  selected 
from  the  material  on  hand  such  as  they 
thought  necessary  for  that  purpose  and  com- 
pleted the  change.  Rldpath  was  around  the 
work  occasionally,  but  took  no  active  part 
in  it,  nor  did  he  select  the  material.  The 
carpenters  used  for  uprights  boards  2x4  inch- 
es in  size  and  16  feet  in  length.  These  they 
spliced  together  by  nailing,  and  to  these  were 
nailed  the  leger  boards,  which  supported  the 
planking  on  which  the  workmen  using  the 
scaffolding  stood.  The  scaffold  stood  some 
time  after  this,  and  was  used  by  different 
sets  of  workmen,  engaged  In  completing  the 
building.  After  it  had  fulfilled  Its  purpose, 
the  superintendent  directed  the  appellant  and 
others  to  take  it  down.  The  appellant  got 
upon,  the  scaffold  for  that  purpose,  when  it 
fell,  throwing  him  to  the  floor  below  and  se- 
verely injuring  him.  The  falling  of  the  scaf- 
fold was  caused  by  the  breaking  of  an 
upright  near  the  floor  on  which  it  rested. 
The  evidence  tended  to  show  that  the  up- 
right, which  broke  and  caused  the  fall  of  the 
scaffold,  was  defective,  having  a  knot  in  It 
which  reduced  its  strength;  also  that  the 
scaffold  Itself  was  defectively  constructed, 
in  that  a  sufficient  number  of  uprights  were 
not  used,  and  it  was  not  properly  braced,  so 
as  to  prevent  Its  rocking  and  swaying  when 
weight  was  put  upon  it  and  moved  about 
This  action  was  brought  by  the  appellant  to 
recover  for  his  injuries.  On  the  foregoing 
facts  appearing,  he  was  nonsuited  by  the 
court,  and  judgment  of  dismissal  and  for 
costs  entered  against  him.  From  the  judg- 
ment he  appeals. 

The  trial  judge  granted  the  nonsuit  on  the 
authority  of  the  case  of  Metzler  v.  McKenzle, 
34  Wash.  470,  76  Pac.  114.  From  the  facts 
recited  by  the  court  in  that  case  it  appears 
that  the  appellant  was  engaged  with  other 
carpenters  in  constructing  a  building,  and 
tbat  In  the  course  of  the  work  It  became 
necessary  to  build  a  scaffold  on  which  the 
carpenters  could  stand  while  nailing  certain 
bridging  to  the  rafters.  The  foreman  came 
to  the  place  where  the  appellant  and  other 
carpenters  were  at  work,  and  gave  them  di- 
rections for  their  further  work,  directing  a 
couple  of  them,  without  naming  any  one,  to 
go  and  build  a  scaffold  and  finish  nailing  the 
bridging.  One  of  the  carpenters  went  away 
for  that  purpose,  and  together  with  another 
erected  the  scaffold.  In  erecting  It  they  un- 
wittingly used  a  board  which  had  been  par- 
tially sawed  Into,  without  discovering  the 
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saw  cut.  The  appellant  shortly  after  went 
to  work  on  the  scaffold  and  stepped  onto 
the  unsafe  hoard,  which  broke  under  his 
weight,  and  threw  him  to  the  floor  below, 
and  injured  him.  The  court  held  that  be 
could  not  recover,  because  the  negligence 
causing  his  injury  was  the  negligence  of  a 
fellow  servant;  that  the  master,  since  he 
had  furnished  the  servants  with  necessary 
and  suitable  material  to  make  their  working 
place  safe,  did  not  owe  to  them  the  duty  of 
inspecting  it  after  they  had  completed  it 
to  see  that  It  was  sufficiently  built. 

But,  while  this  case  decides  the  law  cor- 
rectly on  the  facts  shown,  we  think  It  has  no 
bearing  on  a  case  like  the  one  at  bar.  The 
rule  undoubtedly  is  that  a  master,  who  re- 
tains no  supervision  over  the  erection  of  a 
scaffold,  and  gives  no  direction  in  regard  to 
It,  further  than  to  direct  that  It  be  construct- 
ed, and  provides  suitable  materials  for  Its 
construction,  and  Intrusts  the  duty  to  skill- 
ful workmen,  is  not  liable  to  one  of  the  work- 
men, who  is  Injured  by  the  falling  of  the 
scaffold  because  of  Insufficient  construction; 
and  this,  on  the  principle  that  the  master  is 
not  responsible  to  the  workmen  who  con- 
struct the  scaffold,  nor  to  one  who  Is  engaged 
In  a  common  employment  with  them  in  such 
a  way  as  to  be  regarded  as  their  fellow 
servant,  for  the  sufficiency  of  their  own 
work.  But  the  rule  has  no  application  to  a 
servant  who  did  not  construct  the  scaffold, 
and  who  is  not  a  fellow  servant  of  the  serv- 
ant who  did  construct  it.  Whe^n  one  serv- 
ant of  a  master  constructs  a  scaffold  for  a 
particular  purpose  of  the  master,  uses  it  for 
that  purpose,  and  then  leaves  It  standing, 
and  the  master  afterwards  directs  another 
servant,  who  had  no  part  in  Its  construction, 
to  use  it  for  another  purpose,  the  master 
adopts  the  scaffold  as  his  own,  and  thereby 
guarantees  tbat  it  is  a  safe  place  on  which  to 
work.  Licdke  v.  Moran  Brothers  Co..  43 
Wash.  428,  86  Pac.  646,  117  Am.  St  Rep. 
1068;  McBeath  v.  Rawle,  83  HI.  App.  212; 
Id.,  192  111.  626,  61  N.  E.  847,  69  L.  R.  A. 
697;  Stevens  v.  Howe,  28  Neb.  547,  44  N.  W. 
865.  The  facts  of  this  case  bring  the  ap- 
pellant within  the  latter  rule,  rather  than 
within  the  rule  of  the  Metzler  Case.  He  had 
no  part  in  the  reconstruction  of  the  scaffold, 
nor  was  it  constructed  by  his  fellow  serv- 
ants for  his  use.  As  to  him  it  was  an  in- 
dependent structure,  and,  when  the  master 
directed  him  to  go  to  work  upon  it,  he  had 
the  right  to  rely  upon  the  assurance  implied 
from  the  direction  that  it  was  a  safe  place 
In  which  to  work. 

We  think  the  evidence  offered  by  the  ap- 
pellant made  a  case  for  the  Jury,  and  tbat 
the  court  erred  in  granting  a  nonsuit. 

The  Judgment  is  reversed,  and  remanded 
for  a  new  trial 

RUDKIN,  CROW,  and  DUNBAR,  JJ.,  con- 
cur. HADLBY,  a  J.,  and  MOUNT,  J.,  took 
no  part 


CARLSON  v.  WEYERHAEUSER  TIMBER 
CO. 

(Supreme  Court  of  Washington.   Oct  8,  1908.) 

1.  Master  and  Sebvant— Injuby  to  Sebvant 
—Negligence— Defective  Appliances. 

Where  certain  skids  in  a  sawmill,  used  to 
carry  away  the  lumber  sawed,  were  out  of  re- 
pair, but  not  in  themselves  dangerous,  and  the 
owner  of  the  mill  provided  for  the  failure  of  the 
skids  to  carry  away  the  lumber  by  placing  an 
employs  in  charge  of  the  skids  to  aid  in  the  re- 
moval of  the  lumber,  and  thereby  made  the 

filace  safe  for  co-employes,  the  owner  was  not 
iable  for  the  injury  to  a  co-employe  caused  by 
the  failure  of  the  skids  to  properly  carry  away 
the  lumber,  the  proximate  cause  of  the  injury 
being  negligence  of  the  employe",  and  not  the  de- 
fective condition  of  the  skids. 

2.  Same. 

The  mere  use  by  a  master  of  a  defective  ap- 
pliance, not  in  itself  dangerous,  is  not  negli- 
gence, so  long  as  other  safe  agencies  are  employ- 
ed to  supply  its  deficiencies. 

Appeal  from  Superior  Court  Snohomish 
County ;  W.  W.  Black,  Judge. 

Action  by  Oarl  Carlson  against  the  Weyer- 
haeuser Timber  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
with  directions. 

Cooley  &  Horan,  for  appellant.  F.  E.  An- 
derson and  Coleman  &  Fogarty,  for  respond- 
ent 

RUDKIN,  J.  The  defendant  owns  and  op- 
erates a  sawmill  at  the  city  of  Everett  in 
this  state,  in  which  the  plaintiff  was  employ- 
ed as  edgerman  at  the  time  of  receiving  the 
injuries  complained  of  in  this  action.  A  sys- 
tem.of  live  rolls  was  Installed  and  maintain- 
ed In  the  mill  for  the  purpose  of  conveying 
the  sawed  material  from  the  main  saw  to  tbe 
opposite  end  of  the  mill.  The  edger  at  which 
the  plaintiff  was  employed  was  situated  about 
80  or  100  feet  back  from  the  main  saw,  and 
about  10  feet  to  tbe  right  of  the  live  rolls. 
Lumber  was  diverted  from  the  live  rolls  to 
the  edger  deck  in  the  following  manner:  An 
appliauce  known  as  a  "bumper,"  raised  by 
means  of  a  lever,  would  arrest  the  forward 
movement  of  the  lumber  along  the  live  rolls. 
The  weight  of  the  lumber  pressing  down  on  a 
sheet-iron  cover  would  cause  a  system  of  live 
skids  to  rise  automatically,  and  live  chains 
operating  over  the  skids  through  grooves 
would  then  convey  the  lumber  from  tbe  live 
rolls  to  the  edger  deck.  While  the  plaintiff 
was  employed  about  the  edger  on  the  morning 
of  August  17,  1905,  a  plank  2  Inches  thick,  12 
inches  wide,  and  about  40  feet  long  was  sent 
down  over  the  live  rolls  by  tbe  off-bearer. 
The  bumper  was  raised  for  the  purpose  of 
diverting  the  plank  from  the  live  rolls  to  the 
edger  deck.  The  end  of  the  plank  next  to  the 
edgerman  was  carried  over  by  the  live  skids, 
but  the  opposite  end  caught  or  dragged  on  the 
covering  between  the  live  rolls.  While  the 
plank  was  in  this  position,  a  heavy  piece  of 
timber,  sent  down  by  the  off-bearer,  struck 
it  and  drove  it  against  the  plaintiff's  leg, 
causing  the  Injuries  here  complained  of.  The 
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following  is  the  allegation  of  negligence  set 
forth  in  the  complaint:  "That  at  the  time 
aforesaid  the  defendant  operated,  as  a  part 
of  its  said  mill,  live  rollers  to  carry  the  lum- 
ber sawed  away  from  the  head  saw  in  said 
mill;  that  in  connection  with  said  live  rol- 
lers the  defendant  operated  skids,  on  which 
said  skids  were  live  chains ;  that  said  skids 
and  live  chains  were  at  said  time,  and  for  a 
long  time  prior  thereto,  designed  and  used 
to  divert  from  the  live  rollers  and  carry  to 
the  edger  deck  all  lumber  to  be  run  through 
said  edger  machine,  and  on  said  date  the  de- 
fendant negligently  permitted  said  skids,  live 
chains,  and  other  machinery  to  be  and  re- 
main in  a  defective,  unsafe,  and  dangerous 
condition.  In  that  said  skids  were  too  short 
and  were  situated  too  low  with  reference  to 
said  live  rollers  and  said  edger  deck  and  the 
cover  hereinafter  mentioned,  and  were  so 
worn  and  loose  at  the  joints  that,  when  said 
skids  were  operated  for  the  purpose  of  divert- 
ing the  lumber  from  said  live  rollers  to  said 
edger  deck,  as  aforesaid,  said  skids  failed  to 
cause  the  lumber  so  to  be  diverted  to  leave 
the  said  live  rollers  and  the  cover  of  the  gear- 
ing adjoining  said  live  rollers  and  situated  be- 
tween the  said  live  rollers  and  the  said  edger 
deck,  but  permitted  the  lumber,  so  to  be  di- 
verted as  aforesaid,  to  lie  and  remain  In  dan- 
gerous proximity  to  said  live  rollers."  The 
answer  denied  the  negligence  charge  in  the 
complaint,  and  alleged  contributory  negli- 
gence, negligence  of  a  fellow  servant,  and  as- 
sumption of  risk.  The  plaintiff  had  judgment 
below  and  the  defendant  appeals. 

Error  in  denying  a  motion  for  nonsuit  and 
a  motion  for  judgment  at  the  close  of  all  the 
testimony  Is  the  principal  assignment  upon 
which  the  appellant  relies  for  a  reversal. 
The  testimony  shows  that  the  live  skids  to 
which  we  have  referred  were  hinged  on  a 
shaft  where  they  connected  with  the  dead 
skids.  Babbitting  was  placed  around  the 
shaft  at  these  points  for  the  purpose  of  tak- 
ing the  wear  occasioned  by  the  turning  of  the 
shaft.  This  babbitting  would  gradually  wear 
away  through  the  operations  of  the  mill,  and 
as  It  wore  away,  the  live  skids  would  natural- 
ly drop  below  the  dead  skids,  to  the  extent 
of  the  wear.  At  the  time  of  the  accident  com- 
plained of  there  was  testimony  tending  to 
show  that  the  two  center  skids  (there  being 
four  in  all)  were  almost  an  Inch  lower  than 
the  dead  skids  with  which  they  were  connect- 
ed, although  the  testimony  on  the  part  of  the 
appellant  tended  to  show  that  the  babbitting 
was  only  five-eighths  of  an  Inch  thick  in  the 
first  Instance,  and  that  the  drop  In  the  skids 
could*  not  exceed  one-half  Inch.  The  testi- 
mony further  tended  to  show  that  this  condi- 
tion had  existed  for  about  a  month  prior  to 
the  Injury  to  the  respondent ;  that  by  reason 
thereof  the  live  skids  had  failed  to  convey 
the  lumber  to  the  edger  deck  as  effectually 
as  they  had  prior  to  that  time;  that  up  to 
about  a  month  prior  to  the  accident  the  live 
skids  had  never  failed  to  convey  lumber  from 


the  live  rolls  to  the  edger  deck,  unless  the 
lumber  caught  on  a  place  of  bark,  a  knot,  or 
some  other  obstruction,  so  as  to  prevent  the 
live  skids  from  taking  hold;  and  that  there 
was  no  such  obstruction  under  the  plank 
which  caused  the  injury  to  the  respondent 
If  the  bare  fact  that  the  live  skids  were  too 
low,  and  that  this  particular  accident  would 
not  have  happened  had  the  skids  been  proper- 
ly adjusted,  is  sufficient  to  fix  liability  upon 
the  appellant,  we  are  not  prepared  to  say  that 
the  verdict  is  unsupported  by  the  testimony, 
but  even  this  Is  problematic.  The  appellant 
contends,  however,  that  the  live  skids  in  ques- 
tion were  merely  a  labor-saving  device ;  that 
an  employs  was  placed  in  charge  of  the  live 
rolls,  whose  duty  it  was  to  see  that  one  piece 
of  lumber  was  not  run  down  upon  another; 
that  it  had  stationed  another  employe  at  the 
slasher  saw  about  40  feet  back  from  the  edg- 
er, provided  with  a  picaroon,  whose  duty  It 
was  to  pull  the  lumber  from  the  live  rolls 
when  for  any  reason  the  live  skids  failed  to 
perform  their  functions;  and  that  these  dif- 
ferent agencies  rendered  the  working  place 
of  the  respondent  perfectly  safe,  so  long  as 
the  off-bearer  and  slash  sawyer  performed 
the  duties  assigned  them.  This  contention 
must  be  sustained.  Conceding  that  the  live 
skids  were  too  low  and  out  of  repair,  they 
were  not  Inherently  dangerous.  The  only  ef- 
fect that  could  result  from  their  condition 
was  that  they  might  fail  to  convey  the  lum- 
ber from  the  live  rolls.  But  so  long  as  the 
appellant  had  made  provision  for  such  a  con- 
tingency, and  had  placed  a  man  In  charge  of 
the  live  skids  and  slasher  saw  to  aid  these 
mechanical  devices  in  removing  lumber  from 
the  live  rolls,  it  made  the  working  place  safe. 

In  Bajus  v.  S.  B.  &  N.  Y.  R.  R.  Co.,  103  N. 
Y.  812,  8  N.  E.  529,  07  Am.  Rep.  723,  it  was 
contended  that  the  accident  was  caused 
through  the  lessening  of  the  power  of  a  steam 
engine  by  a  defect  in  the  throttle  valve.  In 
answer  to  this  contention  the  court  said: 
"The  defect  In  the  throttle  valve,  therefore, 
had  no  relation  whatever  to  this  accident, 
and  the  plaintiff's  sole  reliance  for  the  main- 
tenance of  his  action  must  be  upon  the  de- 
fective condition  of  the  flues  and  of  the  main 
steam  valve,  the  sole  consequence  of  which 
was  the  diminished  power  of  the  engine. 
These  defects  may  have  diminished  the  pow- 
er of  the  engine  by  several  horse  power,  so 
that  the  engine,  Instead  of  being,  for  in- 
stance, 80  horse  power,  was  only  70.  It  mat- 
ters not  that  this  diminished  power  came 
from  these  defects,  nor  how  the  engine  came 
to  be  of  only  70  horse  power.  The  responsi- 
bility for  the  defects  is  no  greater  than  It 
would  have  been  if  the  defendant  had  fur- 
nished a  new  engine  of  precisely  the  same 
power."  And  so  here,  if  the  appellant  had 
supplied  a  mechanical  device  to  transfer  one 
end  of  the  lumber  to  the  edger  deck,  and  had 
stationed  an  employe  at  the  other  end  to  ac- 
complish the  same  result  by  manual  labor,  It 
could  not  be  said  that  it  failed  In  any  duty 
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It  owed  to  the  respondent,  provided,  the  two 
agencies  famished  were  sufficient  to  accom- 
plish the  object  In  view.  The  mere  nse  of  a 
defective  appliance,  not  in  Itself  dangerous, 
is  not  negligence,  so  long  as  other  safe  agen- 
cies are  employed  to  supply  its  deficiencies. 
Nor  was  the  negligence  which  caused  the  in- 
jury in  this  case  the  joint  or  combined  neg- 
ligence of  the  appellant  and  a  fellow  servant 
of  the  respondent  If  the  agencies  supplied 
by  the  appellant  for  transferring  lumber  from 
the  live  rolls  to  the  edger  deck  were  reason- 
ably safe  and  sufficient  for  that  purpose,  and 
an  accident  resulted  through  the  failure  of  a 
fellow  servant  to  perform  the  duty  assigned 
him,  the  negligence  of  the  fellow  servant,  and 
not  the  defective  condition  of  the  skids,  was 
the  proximate  cause  of  the  injury.  Pease  v. 
C.  &  N.  W.  R.  Co.,  61  Wis.  163,  20  N.  W.  908; 
Sullivan  v.  Mills,  165  Mass.  200,  29  N.  E.  616; 
N.  &  W.  R.  Co.  v.  Brown,  91  Va.  668,  22  8. 
E.  496 ;  Williams  v.  Central  R.  Co.,  43  Iowa, 
396;  Cooley  on  Torts  (2d  Ed.)  73. 

We  are  therefore  of  opinion  that  the  work- 
ing place  provided  by  the  appellant  was  rea- 
sonably safe,  as  a  matter  of  law,  and  that 
the  respondent  was  not  injured  by  reason  of 
any  negligence  charged  in  the  complaint. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  action. 

HADLEY,  O.  J.,  and  CROW  and  MOUNT, 
JJ.,  concur. 


P.  T.  CROWE  8c  CO.  v.  BRANDT  et  al. 
(Supreme  Court  of  Washington.   Oct.  6,  1908.) 

1.  ~Appeal  and  Ebrob— Exceptions  —  Suffi- 
ciency. 

A  general  exception  to  the  refusal  of  the 
court  to  find  as  requested  by  proposed  findings 
and  conclusions  is  not  available  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  55  1621-1629.] 

2.  Sauk  —  Statement  or  Facts  —  Striking 
Out. 

Where  no  error  is  predicated  on  the  exclu- 
sion of  testimony,  and  no  proper  exceptions  were 
taken  to  the  findings  of  fact  and  conclusions  of 
law,  the  statement  of  facts  will,  on  motion,  be 
stricken. 

3.  Same— Review. 

Where  the  findings  sustain  the  judgment, 
and  there  is  no  statement  of  facts  or  bill  of  ex- 
ceptions, there  is  no  question  for  review  on  ap- 
peal. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  3,  Appeal  and  Error,  1§  2867-2872.] 

Appeal  from  Superior  Court,  King  County ; 
Geo.  B.  Morris,  Judge. 

Action  by  F.  T.  Crowe  A  Co.  against  Peter 
Brandt  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

John  E.  Ryan,  for  appellant  Blaine,  Tuck- 
er &  Hyland,  for  respondents. 

PER  CURIAM.  This  was  an  action  to 
foreclose  a  materialman's  Hen.  The  court 
made  findings  of  fact  and  conclusions  of  law, 
and  entered  Its  decree  in  accordance  there- 


with. The  appellant  proposed  certain  find- 
ings and  conclusions,  which  were  rejected. 
The  respondents  have  interposed  a  motion  to 
strike  the  statement  of  facts  and  to  affirm 
the  judgment,  for  the  reason  that  no  proper 
exceptions  were  taken  to  the  findings  of  fact 
and  conclusions  of  law. 

No  exceptions  whatever  were  taken  to  the 
findings  as  made  by  the  court,  and  the  only 
exception  to  the  refusal  to  find  as  requested 
is  contained  in  the  following  entry  in  the 
minutes  of  the  clerk:  "Plaintiff's  proposed 
findings  and  conclusions  are  presented  and 
refused.  Exception  allowed."  Under  the  uni- 
form rulings  of  this  court,  a  general  excep- 
tion of  this  kind  is  of  no  avail.  Peters  v. 
Lewis,  33  Wash.  617,  74  Pac.  815 ;  Horrell  v. 
California,  etc.,  Association,  40  Wash.  531,  82 
Pac.  889,  and  cases  cited. 

Inasmuch  as  no  error  is  predicated  upon 
the  exclusion  of  testimony,  the  motion  to 
strike  the  statement  of  facts  must  be  granted. 

The  findings  of  the  court  sustain  its  judg- 
ment, and,  in  the  absence  of  a  statement  of 
facts  or  bill  of  exceptions,  there  Is  no  ques- 
tion before  us  for  review. 

The  judgment  is  therefore  affirmed. 


McCREA  et  al.  v.  OGDEN  et  ux. 
(Supreme  Court  of  Washington.    Oct  3,  1908.) 

1.  Brokers  —  Contracts  of  Employment  — 
Statute  of  Frauds. 

A  memorandum  at  the  end  of  a  contract  to 
convey,  and  after  the  vendors'  signatures,  they 
being  the  only  signers,  reading,  "Commission  to 
be  paid  when  second  payment  is  made  to"  the 
brokers  procuring  the  purchaser,  substantially 
complied  with  Laws  1905,  p.  110,  c.  58,  requir- 
ing an  agreement  employing  a  real  estate  broker 
to  be  written. 

2.  Sale— Purpose  of  Statute. 

Laws  1905,  p.  110,  c  58,  requiring  an 
agreement  employing  a  real  estate  broker  to  be 
written,  should  be  enforced,  as  designed,  to  pre- 
vent vendors  and  purchasers  from  being  defraud- 
ed by  brokers  wrongfully  claiming  commissions, 
but  not  in  such  manner  as  to  defraud  brokers. 
Rudkin,  Fullerton  and  Crow,  JJ.,  dissenting. 

Appeal  from  Superior  Court  Spokane 
County;  Miles  Poindexter,  Judge. 

Action  by  W.  S.  McCrea  and  another 
against  Walter  Ogden  and  wife.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Post,  Avery  &  HIggins,  for  appellants. 
Danson  &  Williams,  for  respondents. 

ROOT,  J.  This  was  an  action  to  recover 
a  commission  for  the  sale  of  real  estate. 
Defendants  demurred  to  plaintiffs'  com- 
plaint, and,  upon  their  demurrer  being  over- 
ruled, elected  to  stand  thereupon ;  whereupon 
a  Judgment  In  favor  of  plaintiffs  was  enter- 
ed, from  which  this  appeal  is  prosecuted  by 
defendants. 

Paragraphs  1  and  2  of  the  complaint  al- 
leged the  plaintiffs  to  be  copartners  engaged 
in  the  commission  brokerage  real  estate  bus!- 
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ness  at  Spokane,  and  that  defendants  were 
husband  and  wife.  Paragraph  3  alleged  that 
the  defendants,  on  the  3d  day  of  September, 
1907,  entered  Into  a  contract  to  sell  certain 
real  estate  to  one  James  B.  Conroy,  the  con- 
tract being  set  forth  In  full.  At  the  end  of 
the  contract,  and  following  the  signatures 
of  the  defendants  thereto,  were  these  words : 
"Commission  to  be  paid  when  second  pay- 
ment is  made  to  McCrea  and  Merryweather, 
$625." 

Paragraphs  4  and  5  were  as  follows: 

"(4)  That  said  agreement  to  pay  to  plain- 
tiffs said  commission  of  $625  was  for  serv- 
ices which  plaintiffs  had  theretofore  per- 
formed in  producing  said  James  B.  Conroy 
as  a  purchaser  and  inducing  him  to  enter 
into  said  written  agreement  to  purchase  said 
real  estate,  and  for  such  services  as  plain- 
tiffs should  thereafter  render  in  inducing 
said  Conroy  to  pay  said  sum  of  $7,000,  and 
to  enter  into  a  written  contract  to  purchase 
said  property  for  said  sum  of  $20,000,  and 
thereafter  and  on  the  3d  day  of  October, 
1907,  said  Conroy  did  enter  Into  a  written 
agreement  with  defendants,  whereby  defend- 
ants agreed  to  sell  said  real  estate  to  said 
Conroy  and  said  Conroy  agreed  to  purchase 
the  same  for  the  sum  of  $20,000,  and  then 
and  there  did  pay  to  said  defendants  said 
sum  of  $6,500,  and  agreed  to  pay  the  balance 
as  specified  in  said  written  agreement,  which 
was  filed  for  record  in  the  county  auditor's 
office  of  Spokane  county,  Wash.,  on  the  31st 
day  of  October,  1907,  and  recorded  In  Volume 
Q  of  Contracts,  at  page  530. 

"(5)  That  plaintiffs  have  fully  performed 
said  agreement,  and  said  purchaser  was  pro- 
duced, and  said  sale  brought  about  and  com- 
pleted, by  reason  of  the  services  performed 
by  said  plaintiffs." 

Paragraph  6  alleged  demand  and  refusal 
of  payment 

Appellants  contend  that  the  transaction  Is 
within  the  statute  of  frauds  governing  con- 
tracts to  pay  for  services  for  buying  or  sell- 
ing real  estate,  as  set  forth  in  Laws  1905, 
p;  110,  c.  58;  that  the  words  at  the  end  of 
the  contract  do  not  constitute  a  compliance 
with  the  statute  mentioned.  We  think  they 
do  constitute  a  substantial  compliance.  These 
words  show  the  fact  that  a  commission  was 
to  be  paid,  when  it  was  to  be  paid,  to  whom 
it  was  to  be  paid,  and  the  amount  that  was 
to  be  paid.  But  It  is  urged  by  appellants 
that  It  does  not  state  who  was  to  pay  this 
commission.  With  the  contract  before  him 
we  cannot  see  how  it  would  not  be  clear  to 
any  one  that  the  Intention  was  that  the  sign- 
ers of  the  contract,  the  vendors,  should  pay 
this  commission.  It  Is  true  that  a  purchaser 
sometimes  pays  a  commission,  but  this  is  the 
exception,  and  not  the  rule.  When  we  speak 
about  a  real  estate  sale  and  a  commission 
being  paid,  we  ordinarily  understand — un- 
less there  is  specific  mention  to  the  contrary 
— that  it  is  the  vendor  who  pays  the  commis- 
sion.  This  contract  was  signed  by  the  ven- 


dors only,  and  we  think  there  could  be  no 
possible  mistake  or  misunderstanding  as  to 
who  was  to  pay  the  commission  that  is  pro- 
vided for  in  this  memorandum. 

It  is  urged  that  the  language  used  is  not 
sufficient,  in  that  It  does  not  express  ail  the 
terms  of  the  employment  of  the  agents  or 
brokers.  The  statute  in  question  does  not 
require  the  agreement  to  be  In  writing.  It 
says  that  such  an  agreement  shall  be  void  un- 
less it,  or  some  note  or  memorandum  there- 
of, be  In  writing.  Hence  the  agreement  may 
be  in  writing,  or  there  may  be  merely  a  note 
in  writing  or  a  memorandum  In  writing. 
The  purpose  of  this  statute  was  to  prevent 
the  vendors  and  purchasers  of  property  from 
being  defrauded,  after  a  sale  had  been  made, 
by  brokers  or  agents  wrongfully  claiming  to 
have  been  authorized  to  make  sales  or  pur- 
chases. The  statute  should  be  construed  and 
enforced  so  as  to  prevent  such  frauds ;  but 
it  should  not  be  construed  or  enforced  in 
a  manner  that  will  defraud  the  broker.  In 
this  case  It  is  perfectly  clear  that  these  ven- 
dors agreed  to  pay  the  brokers  $625.  To  give 
the  statute  a  construction  that  would  nullify 
this  clear  intention,  and  defraud  these  brok- 
ers of  the  commission  which  they  honestly 
earned,  would  be  to  make  the  statute  on  In- 
strument of  oppression,  which  the  Legisla- 
ture never  Intended.  The  facts  In  this  case 
clearly  distinguish 'it  from  the  case  of  Keith 
v.  Smith,  46  Wash.  131,  89  Pac.  473,  and  the 
case  of  Foote  v.  Robblns  (decided  August  19, 
1908)  97  Pac.  103. 

We  think  the  complaint  stated  a  cause  of 
action.  The  Judgment  of  the  superior  court 
Is  affirmed. 

HADLET,  C.  J.,  and  MOUNT  and  DUN- 
BAR, JJ.,  concur. 

RUDKIN,  J.  (dissenting).  Section  1  of  the 
act  of  March  8,  1905,  Laws  1905,  p.  110,  c 
58,  provides  that  In  the  following  cases  "any 
agreement,  contract  and  promise  shall  be 
void  unless  such  agreement,  contract  or  prom- 
ise, or  some  note  or  memorandum  thereof,  be 
in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  there- 
to by  him  lawfully  authorized;  that  Is  to  say, 
•  *  *.  (5)  An  agreement  authorizing  or  em- 
ploying an  agent  or  broker  to  sell  or  pur- 
chase real  estate  for  compensation  or  a  com- 
mission." It  seems  to  me  the  following  note 
or  memorandum,  appended  to  a  written  con- 
tract between  the  vendor  and  the"  purchaser 
after  the  signature  of  the  vendor:  "Com- 
mission to  be  paid  when  second  payment  is 
made  to  McCrea  &  Merryweather  $625" — 
falls  far  short  of  a  compliance  with  the 
above  statute.  It  neither  authorizes  nor  em- 
ploys the  respondents  to  sell  or  purchase  real 
estate,  nor  is  it  a  note  or  memorandum  of 
any  contract  or  agreement  with  them.  I 
therefore  dissent 

FULLERTON  and  CROW,  JJ.,  concur. 
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LILLY-BRACKETT  CO.  v.  SONNEMANN. 
(Supreme  Court  of  Washington.   Oct  3,  1908.) 

1.  Corporations  —  Foreign  Corporations  — 
"Doing  Business." 

The  bringing  of  an  action  in  this  state  is 
not  "doing  business"  within  the  state,  so  as  to 
require  a  foreign  corporation  to  pay  an  annual 
license  fee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  I  2527. 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2165-2160;  vol.  8,  pp.  7040,  7641.] 

2.  Same— Right  to  Sub— Conditions  Prece- 
dent—Payment  of  License  Fee. 

Laws  1907,  p.  271.  c.  140,  §  7,  prohibiting 
any  corporation  from  commencing  or  maintain- 
ing any  suit  in  this  state,  without  alleging  and 

S roving  payment  of  its  annual  license  fee  last 
ue,  does  not  apply  to  a  corporation  not  doing 
business  in  this  state,  which  has  not  filed  arti- 
cles of  incorporation  in  the  office  of  the  Secre- 
tary of  State  and  is  not  required  to  pay  a  license 
tax. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §5  2563,  2564.] 

8.  Judgments— Actions  on  Judgments— Do- 
mestic Judgments— Limitations. 

Bellinger's  Ann.  Codes  &  St.  |  5149 
(Pierce's  Code,  §  283),  provides  that  no  suit  shall 
be  had  on  any  judgment  rendered  in  this  state 
by  which  the  lien  shall  be  continued  longer  than 
six  years  from  the  entry  of  the  original  judg- 
ment. Section  4798  (Pierce's  Code.  §  281)  per- 
mits an  action  upon  a  judgment  or  decree  of  any 
court  in  any  state  to  be  commenced  within  Biz 
years.  Held,  that  section  5149  did  not  prohibit 
actions  on  domestic  judgments,  bat  only  their 
extension  longer  than  six  years,  and  under  sec- 
tion 4798  an  action  could  be  brought  on  a  do- 
mestic judgment  rendered  January  1,  1906. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty ;  Henry  L.  Kennan,  Judge. 

Action  by  the  Lilly-Brackett  Company 
against  A  made  us  H.  Sonnemann.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

O.  C.  Moore,  for  appellant.  Post,  Avery  & 
Hlgglns,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  recover  against  the  appel- 
lant upon  a  judgment  alleged  to  have  been 
entered  In  favor  of  the  respondent  and 
against  appellant  In  the  state  of  Massachu- 
setts, upon  personal  service  and  personal  ap- 
pearance by  the  appellant  In  that  state. 
Appellant  Interposed  a  general  demurrer  to 
the  complaint  This  demurrer  was  overruled, 
and  appellant  then  answered,  denying  gener- 
ally the  allegations  of  the  complaint  upon  in- 
formation and  belief.  Thereafter  the  cause 
came  on  for  trial  to  the  court  without  a  Jury. 
Appellant  objected  to  the  Introduction  of  any 
evidence,  upon  the  ground  that  the  complaint 
failed  to  state  a  cause  of  action.  This  ob- 
jection was  overruled,  and  a  certified  copy 
of  the  Judgment  roll  of  the  Massachusetts 
court  was  received  in  evidence.  Appellant 
offered  no  evidence.  Thereupon  findings  and 
a  judgment  were  entered  against  appellant 
as  prayed  for  in  the  complaint  Defendant 
appeals  and  relies  upon  two  points,  (1)  that 


there  Is  no  allegation  or  proof  that  the  re- 
spondent corporation  had  paid  Its  annual  li- 
cense fee;  (2)  that  since  there  is  no  allega- 
tion or  proof  respecting  the  force  and  effect 
of  the  Judgment  rendered  in  Massachusetts, 
it  is  not  actionable  In  this  state,  under  the 
provisions  of  section  5149,  Balllnger's  Ann. 
Codes  ft  St  (Pierce's  Code,  |  283). 

The  first  point  is  based  upon  the  statute 
of  1907,  which  provides  that  "no  corporation 
shall  be  permitted  to  commence  or  maintain 
any  suit,  action,  or  proceeding  In  any  court 
of  this  state  without  alleging  and  proving 
that  It  has  paid  its  annual  license  fee  last 
due."  Laws  1907,  p.  271,  c.  140,  f  7.  It  no- 
where appears  that  the  respondent  corpora- 
tion is  doing  business  in  this  state,  or  that 
Its  articles  of  incorporation  are  on  file  in  the 
office  of  the  Secretary  of  State,  or  that  It 
Is  required  to  pay  an  annual  license  fee. 
The  mere  bringing  of  an  action  in  this  state 
does  not  constitute  doing  business  in  the 
state,  so  as  to  require  a  foreign  corporation 
to  pay  an  annual  license  fee.  Marble  Sav- 
ings Bank  v.  Williams,  23  Wash.  766,  63  Pac. 
511.  The  provision  above  quoted  refers  only 
to  corporations  "doing  business  In  this  state," 
as  shown  by  the  title  of  the  act.  It  was 
therefore  not  necessary  to  allege  or  prove 
the  payment  of  an  annual  license  fee. 

The  position  of  appellant  upon  the  second 
point  is  stated  in  his  brief  as  follows:  "No 
suit  or  action  could  be  maintained  on  a  Wash- 
ington judgment  of  the  date  of  the  one  on 
which  the  present  action  is  based.  No  evi- 
dence having  been  introduced  or  offered  to 
show  that  a  suit  could  have  been  maintained 
in  Massachusetts  on  the  judgment  on  which 
it  is  sought  to  prosecute  the  present  action, 
the  presumption  arises  that  the  laws  of  that 
state  touching  such  matters  are  identical 
with  those  of  Washington,  and  hence  no  ac- 
tion could  be  maintained  on  said  judgment 
in  the  state  of  Massachusetts."  The  Judg- 
ment sued  upon  was  rendered  on  January  1, 
1906.  The  appellant  claims,  if  we  understand 
him  correctly,  that  no  action  can  be  main- 
tained in  this  state  upon  a  domestic  judg- 
ment because  of  section  5149,  Balllnger's 
Ann.  Codes  &  St  (Pierce's  Code,  §  283),  which 
provides  as  follows:  "No  suit  action,  or  oth- 
er proceedings  shall  ever  be  had  on  any 
judgment  rendered  in  the  state  of  Washing- 
ton by  which  the  lien  or  duration  of  such 
judgment,  claim  or  demand,  shall  be  extended 
or  continued  in  force  for  any  greater  or  long- 
er period  than  six  years  from  the  date  of 
the  entry  of  the  original  Judgment"  This 
section  does  not  prohibit  actions  on  domestic 
judgments.  It  means  what  It  says,  viz.,  that 
the  lien  shall  not  be  extended  longer  than 
six  years.  There  is  no  prohibition  against 
an  action  upon  a  Judgment  or  to  establish 
the  Hen.  Section  4798  (Pierce's  Code,  §  281) 
provides  "that  an  action  upon  a  Judgment  or 
decree  of  any  court  in  any  state  may  be  corn- 
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menced  within  six  years."  It  was  held  In 
Citizens'  National  Bank  v.  Lucas,  26  Wash. 
417,  67  Pac.  252,  56  L.  R.  A.  812,  90  Am.  St. 
Rep.  748.  that  this  section  applies  to  domes- 
tic Judgments.  See,  also,  Shephard  v.  Gove, 
26  Wash.  452,  67  Pac.  256;  Meek  v.  White, 
26  Wash.  491,  67  Pac.  256 ;  Cathcart  v.  Bry- 
ant, 28  Wash.  84,  68  Pac.  171.  If  appellant's 
contention  is  correct  that  It  will  be  presum- 
ed that  the  laws  of  Massachusetts  are  the 
same  as  the  laws  of  this  state,  It  follows  that 
the  action  may  be  maintained  In  Massachu- 
setts because  It  may  be  maintained  In  this 
state. 

The  judgment  was  right,  and  must  there- 
fore be  affirmed. 

HADLEY,  C.  J.,  and  CROW  and  DUN- 
BAR, JJ.f  concur. 


YOUNG  ▼.  DAVIS  et  ux. 
(Supreme  Court  of  Washington.   Oct.  6,  1908.) 

1.  Vendor  and  Purchases— Bona  Fide  Pur- 
chaser—Constructive  Notice. 

Under  Sess.  Laws  1893,  p.  65,  c  42,  provid- 
ing that  a  judgment  of  the  superior  court  shall 
be  a  lien  on  the  real  property  of  the  judgment 
debtor  in  the  county  where  the  judgment  is  ren- 
dered, from  the  date  of  its  entry,  etc.,  a  judg- 
ment and  all  subsequent  proceedings  had  there- 
under are  constructive  notice  to  subsequent  pur- 
chasers of  real  estate  affected  by  the  judgment, 
and  a  purchaser  from  a  mortgagor  after  fore- 
closure and  sale  of  the  premises  takes  with  no- 
tice, and  acquires  only  such  interest  as  the 
mortgagor  had  in  the  premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  8  487.] 

2.  Mortgages— Foreclosure  —  Sale  —  Title 
of  Purchaser. 

Where  a  mortgage  foreclosure  decree  and  or- 
der of  sale  were  regularly  obtained,  and  the 
premises  were  sold  and  the  officer  conducting  it 
gave  the  purchaser  a  certificate  of  sale  in  due 
form,  and  the  sale  was  duly  confirmed,  the  pur- 
chaser acquired  the  full  equitable  title,  which 
became  absolute  in  him  on  the  failure  to  redeem 
within  the  statutory  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  8  1555.] 

3.  Vendor  and  Purchaser— Bona  Fide  Pur- 
chaser—Constructive Notice. 

Since  under  Sess.  Laws  1893.  p.  65,  c.  42, 
providing  that  a  judgment  of  the  Superior  Court 
shall  be  a  lien  on  the  real  property  of  the  judg- 
ment debtor  in  the  county  where  the  judgment 
is  rendered,  from  the  date  of  its  entry,  a  pur- 
chaser from  a  mortgagor  after  foreclosure  and 
sale  takes  with  notice  of  the  foreclosure  proceed- 
ings, the  fact  that  a  purchaser  from  the  mort- 
gagor entered  into  possession  of  the  premises  for 
a  time  and  made  improvements  thereon  does  not 
affect  the  title  acquired  by  the  purchaser  at 
the  foreclosure  sale,  for  the  good  faith  of  either 
pnrty  is  not  in  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  J  487.] 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty; D.  C.  Carey,  Judge. 

Action  by  J.  H.  Young  against  Edward 
Davis  and  wife.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

S.  Douglas,  for  appellant.  W.  H.  Jackson, 
for  respondents. 


FULLERTON,  J.  The  appellant,  who  was 
plaintiff  below,  began  this  action  to  quiet 
title  In  himself  to  certain  real  property  sit- 
uated In  Colville,  Stevens  county,  Wash. 
The  respondents  answered,  claiming  title  in 
themselves,  which  title  they  also  asked  to  be 
quieted.  On  the  Issues  made  a  trial  was  had 
before  the  court,  which  resulted  In  findings 
and  a  judgment  In  favor  of  the  respondents. 
This  appeal  was  taken  therefrom. 

The  facts  shown  by  the  record,  material  to 
the  Inquiry  here,  are  In  brief  these:  On 
March  31,  1890,  one  W.  H.  Kearney,  a  bache- 
lor, was  the  owner  of  the  land  In  dispute,  and 
on  that  day  mortgaged  the  same  to  the  Stev- 
ens county  bank  to  secure  the  payment  of  a 
promissory  note  of  $500  and  Interest,  due  90 
days  after  date.  This  mortgage  was  duly  re- 
corded In  the  auditor's  office  of  Stevens  coun- 
ty. Thereafter  the  bank  became  Insolvent, 
and  on  September  12,  1902,  made  a  general 
deed  of  assignment  of  all  Its  property.  In- 
cluding the  mortgage  and  note  above  men- 
tioned, to  one  John  B.  Slater.  Slater  entered 
upon  the  duties  of  his  trust,  and  shortly 
thereafter  began  proceedings  to  foreclose  the 
mortgage.  Thereafter,  and  while  the  suit 
was  pending,  Slater  resigned  his  trust,  and 
one  William  J.  Galbraith  was  appointed  re- 
ceiver In  his  stead.  Galbraith  continued  the 
foreclosure  proceedings,  obtaining  a  decree 
and  order  of  sale  In  the  regular  way  on  Sep- 
tember 12,  1894,  under  which  the  property 
was  sold  to  one  Frank  Fish  on  May  22,  1896. 
At  the  time  of  the  sale  a  certificate  of  sale 
In  due  form  was  made  out  by  the  officer  con- 
ducting the  sale  and  delivered  to  Fish,  also 
due  return  of  the  sale  was  made  and  filed  In 
court,  and  the  sale  confirmed  June  5,  1896. 
No  notice  of  the  pendency  of  the  action  was 
filed  with  the  auditor,  either  by  Slater  or 
Galbraith,  and  Fish  never  recorded  his  cer- 
tificate of  sale.  On  July  10,  1903,  one  Ehorn 
procured  a  quitclaim  deed  to  the  land  from 
W.  H.  Kearney,  the  original  mortgagor,  and 
on  August  24,  1903,  conveyed  the  property  by 
deed  to  one  H.  M.  Bollinger,  who  In  turn  con- 
veyed to  the  appellant  by  deed  dated  October 
19,  1906.  Frank  Fish,  the  purchaser  under 
the  foreclosure  sale,  died  Intestate  In  the 
state  of  Nebraska  some  time  In  the  fall  of 
1896,  without  having  parted  with  the  Interest 
he  acquired  by  his  purchase  at  the  sale.  He 
left  surviving  him  a  widow  and  one  son  as 
his  sole  heirs  at  law,  who  Inherited  his  in- 
terests In  the  property.  These  Interests  were 
conveyed  to  the  respondents  by  the  son  and 
widow,  by  deeds  dated  respectively,  February 
26,  1907,  and  March  20,  1907.  Thereafter,  on 
September  13,  1907,  the  sheriff  of  Stevens 
county  executed  and  delivered  to  the  respond- 
ents, as  the  successors  In  interest  of  Frank 
Fish,  a  sheriffs  deed  to  the  premises,  pursu- 
ant to  the  foreclosure  sale.  In  addition  to 
the  foregoing  the  evidence  tended  to  show 
that  Bollinger,  after  his  purchase  from 
Ehorn,  entered  Into  possession  of  the  prop- 
erty, and  remained  therein  for  some  three 
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years,  building  a  house  and  otherwise  Im- 
proving the  premises.  The  land,  however, 
was  vacant  and  unoccupied  at  the  time  of 
the  commencement  of  this  action.  There 
was  evidence  also  tending  to  show  that  Ehorn 
had  no  actual  knowledge  of  the  foreclosure 
sale  at  the  time  he  purchased  the  land  from 
Kearney. 

The  principal  question  presented  by  the 
record  Is  whether  the  purchaser  from  Kear- 
ney was  bound  to  notice  the  judgment  of 
foreclosure  and  the  subsequent  sale  there- 
under of  the  mortgaged  property  to  the  pur- 
chaser Fish.  The  appellant  contends  that  he 
was  not,  since  nothing  was  of  record  in  the 
auditor's  office  that  put  him  upon  bis  Inquiry. 
He  concedes  that  had  a  notice  of  the  penden- 
cy of  the  action  been  filed  in  that  office,  or 
had  Fish  recorded  his  certificate  of  sale 
therein,  or  had  a  sheriff's  deed  been  executed 
pursuant  to  the  foreclosure  sale  and  record- 
ed In  the  auditor's  office  prior  to  his  pur- 
chase, be  would  be  bound  by  constructive  no- 
tice, but  that  be  was  not  obligated  to  take 
notice  of  the  proceedings  recorded  In  the 
county  clerk's  office,  even  though  they  affect 
real  property  situated  In  the  county  In  which 
the  office  is  situated.  But  the  appellant  mis- 
takes the  statute.  Since  the  act  of  March  3, 
1803  (Sees.  Laws  1803,  p.  65,  c.  42),  a  Judg- 
ment of  the  superior  court  has  been  a  lien 
upon  the  real  property  of  the  judgment  debt- 
or in  the  county  where  the  judgment  Is  ren- 
dered, from  the  date  of  its  entry,  and,  this 
being  so,  it  is  of  course  constructive  notice  to 
any  one  purchasing  such  real  property.  It 
must  follow,  also,  that  since  the  judgment  it- 
self is  constructive  notice,  all  of  the  subse- 
quent proceedings  had  thereunder  are  like- 
wise constructive  notice  to  subsequent  pur- 
chasers of  real  property  affected  by  such 
proceedings.  So  in  this  case,  since  the  pur- 
chaser from  the  mortgagor  Kearney  after 
the  foreclosure  and  sale  was  bound  to  take 
notice  of  the  decree  of  foreclosure  and  the 
subsequent  sale  of  the  mortgaged  land  there- 
under, he  took  with  notice  of  such  proceed- 
ings, and  acquired  only  such  Interests  as 
Kearney  had  therein.  But  Kearney's  inter- 
ests were  effectually  cut  off  by  the  fore- 
closure and  sale.  By  his  purchase  at  the 
foreclosure  sale  the  purchaser  Fish  acquired 
the  full  equitable  title  In  the  property,  which 
could  only  be  defeated  by  a  redemption  from 
the  sale  within  the  year  permitted  by  statute 
by  the  mortgagor  or  his  successor  In  interest 
The  title  became  absolute  in  Fish  on  the 
failure,  to  redeem  within  the  time,  and  de- 
scended to  his  heirs  on  his  death,  and  was 
acquired  by  the  respondents  by  their  deeds 
from  such  heirs,  and  became  perfected  In  the 
respondents  by  the  deed  from  the  sheriff. 
The  fact  that  a  predecessor  in  interest  of  the 
appellant  entered  Into  possession  of  the  land 
for  a  time  and  made  improvements  thereon 
does  not  affect  the  respondent's  title.  Doubt- 
less such  acts  tended  to  show  good  faith  on 
the  part  of  the  purchaser,  but  the  good  faith 


of  either  party  is  not  in  question;  it  Is  a 
question  of  the  superior  title,  and  we  hold 
the  superior  title  to  be  with  the  respondents. 
Stang  v.  Redden  (O.  C.)  28  Fed.  11,  Is  a  case 
In  point  on  all  of  the  questions  presented 
here.  It  was  there  held  under  a  statute  sim- 
ilar to  our  own,  that  the  judicial  confirmation 
of  a  foreclosure  sale  vests  In  the  purchasers 
the  full  equitable  title  to  the  mortgaged 
premises,  whether  any  deed  is  executed  and 
delivered  to  the  purchaser  or  not;  and  that 
the  foreclosure  record  in  the  district  court 
was  constructive  notice,  to  all  persons  claim- 
ing under  the  mortgagor,  of  the  outstanding 
equities  vested  In  the  purchaser  at  such  fore- 
closure sale.  See,  also,  on  the  question  of 
notice:  Fleckensteln  v.  Baxter,  114  Mo.  493; 
21  S.  W.  852. 
The  judgment  appealed  from  Is  affirmed. 

.  HADLEY,  C.  J.,  and  ROOT,  CROW, 
MOUNT,  and  DUNBAR,  J  J.,  concur. 


MEEKER  et  al.  v.  METTLER  et  al. 
(Supreme  Court  of  Washington.    Oct  3,  1908.) 

1.  Guabdian   and  Wakd— Orders— Conclu- 
siveness. 

Orders  of  the  superior  court  adjudging  a 
ward  to  be  of  lawful  age  and  discharging  nis 
guardian  conclude  a  subsequent  action  by  the 
ward's  heirs  to  recover  land  deeded  by  him  aft- 
er the  guardian's  discharge,  on  the  ground  that 
at  the  time  of  the  conveyance  he  was  a  minor; 
the  orders  not  failing  to  show  jurisdiction  be- 
cause they  do  not  state  that  the  ward  was  noti- 
fied of  the  hearings  and  no  guardian  ad  litem 
was  appointed  or  appeared  for  him.  the  jurisdic- 
tion of  the  guardian  under  Ballinger's  Ann. 
Codes  &  St  f  6401  (Pierce's  Code,  §  2735),  con- 
tinuing until  his  majority;  the  finding  that  he 
was  of  age  being  binding  upon  him  and  bis 
privies  until  vacated  for  fraud  or  error. 

2.  Pleading— Admissions— Failube  to  Re- 
ply. 

The  truth  of  an  affirmative  allegation  in  an 
answer  la  admitted  by  plaintiff's  failure  to 
deny  it 
Rudkin,  J.,  dissenting. 

Appeal  from  Superior  Court  Pierce  Coun- 
ty ;  O.  F.  Miller,  Judge. 

Action  by  Jerry  Meeker,  Peter  Satlacum's 
administrator,  and  others,  against  Simon 
Mettler  and  others.  From  a  judgment  for 
defendants,  plaintiffs  appeal.    Affirmed.  ■ 

Charles  Bedford  and  Fremont  Campbell, 
for  appellants.  S.  F.  McAnally  and  C.  O. 
Bates,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  appellants  to  disaffirm  certain  deeds 
made  by  Peter  Satiacum,  deceased,  In  his 
lifetime,  and  to  recover  back  from  respond- 
ents the  lands  described  In  such  deeds.  Aft- 
er the  Issues  were  made  up,  the  trial  court 
entered  a  judgment  in  favor  of  defendants 
upon  the  pleadings.  Plaintiffs  prosecute  this 
appeal  from  that  judgment 

The  facts  as  shown  by  the  pleadings  are.  in 
substance,  as  follows:  Peter  Satiacum  dur- 
ing his  lifetime  was  an  Indian,  residing  in 
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Pierce  county,  this  state.  In  the  year  1895, 
while.  Peter  Satiacum  was  a  minor,  one  P. 
C.  Kauffman  was  regularly  appointed  by  the 
superior  court  of  Pierce  county  and  qualified 
as  guardian  of  the  person  and  estate  of  said 
minor.  The  guardian  thus  appointed  acted 
as  such  until  the  year  1903,  when  on  July 
6th  of  that  year  the  guardian  filed  his  final 
account  in  the  superior  court  of  Pierce  coun- 
ty, and  prayed  to  be  discharged  for  the  rea- 
son that  the  minor  bad  attained  his  majori- 
ty. The  final  account  thereafter  came  on 
for  hearing  in  said  court,  and,  the  ward  be- 
ing present,  the  court,  after  hearing  the 
final  account,  made  tbe  following  order: 
"This  cause  coming  on  regularly  to  be  heard 
on  the  final  report  of  P.  C  Kauffman,  guard- 
Ian  of  said  minor,  Peter  Satiacum,  said  mi- 
nor having  arrived  at  the  full  legal  age  of 
21  years  and  being  entitled  to  have  said 
guardian  discharged  and  to  have  the  control 
of  his  property,  it  further  appearing  to  the 
court,  by  the  report  of  the  guardian  filed 
herein,  that  he  bas  received  $430.43  for  his 
said  ward,  and  that  he  has  expended  for  and 
in  his  behalf  $369.85,  and  that  there  now  re- 
mains in  his  hands  $60.58,  and  that  $35  is 
a  reasonable  sum  to  be  allowed  as  his  com- 
pensation, It  Is  hereby  ordered  that  the 
said  account  of  the  said  guardian  be,  and  the 
same  is  hereby,  approved.  It  is  further  or- 
dered that  the  said  guardian  be,  and  be  Is 
hereby,  authorized  to  retain  $35  of  the  mon- 
ey In  his  hands  as  his  compensation,  and 
that,  upon  the  payment  of  the  balance  then 
remaining  In  his  hands  to  said  Peter  Satia- 
cum and  filing  his  receipt  therefor  In  this 
court,  the  said  P.  C.  Kauffman  and  his  bonds- 
men be  discharged  from  all  further  liability 
herein  to  the  said  Peter  Satiacum.  Dated 
this  6th  day  of  July,  1903."  Thereafter,  on 
the  5th  day  of  August,  1903,  the  court  made 
the  following  order;  Mr.  Kauffman  and  his 
ward  being  present:  "P.  C.  Kauffman,  the 
guardian  of  the  estate  of  the  above-named 
Peter  Satiacum,  having  duly  performed  all 
the  acts  lawfully  required  of  him,  and  it  hav- 
ing been  decreed  by  the  court  that  the  said 
Peter  Satiacum  has  arrived  at  the  age  of  his 
majority,  being  over  the  age  of  21  years,  and 
the  said  P.  C.  Kauffman  having  duly  ac- 
counted to  said  Peter  .Satiacum  and  paid 
over  to  him  all  the  estate  coming  into  his 
hands  as  such  guardian,  it  is  hereby  or- 
dered, adjudged,  and  decreed  that  said  P.  C. 
Kauffman  has  fully  and  faithfully  discharged 
the  duties  of  his  trust,  that  he  is  hereby  ful- 
ly and  wholly  discharged  from  all  further 
duties  as  such  guardian  and  that  his  letters 
of  guardianship  are  hereby  vacated,  and  that 
said  guardian  and  his  sureties  are  hereby  re- 
leased from  all  and  any  further  liability  by 
virtue  of  said  trust."  Subsequently,  on  Au- 
gust 15,  1903,  Peter  Satiacum,  representing 
himself  to  be  of  full  age  and  In  consideration 
of  $800,  sold,  and  by  warranty  deed  convey- 
ed, to  defendant  Simon  Mettler  and  Annie 
Mettler  an  undivided  one-fifth  interest  in  the 


lands  In  controversy.  Thereafter,  hi  consid- 
eration of  $525,  Peter  Satiacum  sold  to  the 
same  parties  an  undivided  two-fifteenths  in- 
terest In  the  same  lands  hi  addition  to  the 
one-fifth  theretofore  sold.  In  the  month  of 
December,  1905,  Peter  Satiacum  died.  On 
May  16,  1906,  these  appellants,  being  collat- 
eral heirs  to  Peter  Satiacum,  brought  this  ac- 
tion to  recover  back  the  lands  described  in 
the  deeds,  alleging  that  at  the  time  of  tbe 
sale  and  delivery  of  the  deeds  the  grantor 
was  a  minor.  Plaintiffs  tendered  back  the 
purchase  money.  The  respondents  Janzen 
and  Eschback  are  subsequent  purchasers 
from  the  Mettlers,  but  it  is  alleged  that  they 
took  title  with  the  notice  of  the  minority  of 
the  deceased  at  the  time  the  deeds  were 
made  by  him.  The  trial  court  held  that  the 
orders  above  quoted  adjudged  that  Peter 
Satiacum  at  the  date  thereof  was  of  lawful 
age,  that  said  orders  are  res  adjudicata  as 
to  these  appellants,  and  that  the  verity  of 
these  orders  cannot  be  attacked  by  general 
denial. 

Appellants  argue  that  the  orders  upon  their 
face  must  show  jurisdiction  In  the  court,  and 
that,  inasmuch  as  they  do  not  state  that 
Peter  Satiacum  was  served  with  notice  of 
the  hearing  and  no  guardian  ad  litem  was 
appointed  or  appeared  for  him,  they  fail  to 
show  Jurisdiction  in  the  court,  and  for  that 
reason  the  orders  are  void.  We  cannot  agree 
to  that  contention.  The  fact  that  a  guard- 
ian was  regularly  appointed  over  the  person 
and  estate  of  the  minor  in  the  year  1895, 
which  is  admitted,  necessarily  gave  the  court 
general  Jurisdiction  over  the  person  of  the 
minor  and  of  his  estate.  This  Jurisdiction 
continued  until  the  minor  attained  his  ma- 
jority, at  which  time  the  right  to  manage  the 
estate  and  the  person  of  the  said  minor  by 
the  court  or  the  guardian  ceased.  Section 
6401,  Bal  linger 's  Ann.  Codes  &  St.  (Pierce's 
Code,  i  2735).  If  the  ward  had  arrived  at 
the  age  of  majority  when  the  final  account  of 
the  guardian  was  filed,  no  guardian  ad  litem 
was  necessary  or  proper.  His  personal  ap- 
pearance was  sufllcient  to  give  the  court  ju- 
risdiction, if  personal  jurisdiction  were  nec- 
essary. It  Is  admitted,  because  alleged  In  the 
answer  and  not  denied,  that  the  ward  ap- 
peared at  the  application  for  discharge  and 
the  hearing  on  the  guardian's  final  report 
It  then  appeared  to  the  court  upon  the  hear- 
ing that  the  ward  had  arrived  at  the  age  of 
majority.  This  fact  clearly  gave  the  court 
jurisdiction  to  enter  the  order  of  final  dis- 
charge of  the  guardian,  and  cast  the  burden 
thereafter  upon  the  ward  to  manage  his  own 
estate.  The  finding  of  the  court  that  the 
ward  had  arrived  at  the  age  of  majority  was 
therefore  not  void,  but  voidable  only,  and 
was  binding  upon  the  ward  and  those  in 
privity  with  him  until  vacated  or  set  aside 
for  fraud  or  for  error.  Woerner  on  Guard- 
ianship, §  98 ;  Wilson  v.  Hubbard,  89  Wash. 
671,  82  Pac.  154.  In  the  case  cited  we  said: 
"Upon  attaining  majority,  and  within  the 
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time  limited  either  by  the  rules  of  common 
law  or  statute,  such  minors  may  attack  any 
such  judgment  for  fraud  or  error  shown.  In 
this  state  statutory  relief  Is  afforded,  as  said 
sections  5158,  5156,  Baillnger's  Ann.  Codes  & 
St  (Pierce's  Code,  §§  1033,  1036),  secure  to 
appellants  herein  one  year  after  coming  of 
age  within  which,  by  proper  proceedings  and 
upon  proper  showing  and  allegations,  they 
may  attack  said  judgment  for  fraud  or  error 
shown.  Morrison  v.  Morrison,  25  Wash.  466, 
65  Pac.  779;  Ball  v.  Clothier,  34  Wash.  299, 
75  Pac.  1099.  Fraud  sufficient  to  authorize 
such  an  attack  must  clearly  appear  from 
the  allegations  of  the  petition  for  vacation, 
showing  not  only  that  such  fraud  existed, 
but  alao  that  the  court  was  Influenced  and 
deceived  thereby,  and  induced  to  enter  a 
judgment  or  decree  prejudicial  to  the  inter- 
ests of  said  infanta  Where  it  is  sought  to 
vacate  a  decree  on  the  ground  of  error  shown, 
said  error  must  be  prejudicial,  must  clearly 
appear  upon  the  face  of  the  record  in  the 
original  proceedings,  and  must  be  such  er- 
ror ag  would  have  entitled  the  minor  to  a  re- 
versal of  said  decree  or  judgment  upon  ap- 
peal, had  he  been  under  no  disability  at  the 
time  of  its  entry,  and  in  a  position  to  prose- 
cute such  appeal.  Webster  v.  Page,  54  Iowa, 
461,  6  N.  W.  716." 

There  can  be  no  doubt  that  the  appellants 
in  this  case  are  privies  claiming  through  Pe- 
ter Satlacum,  and  have  no  greater  rights 
than  the  minor  would  have  were  he  now  liv- 
ing. It  Is  not  claimed,  either  in  the  com- 
plaint or  In  the  briefs,  that  the  court  was  in- 
duced by  fraud  to  make  the  finding  that  Pe- 
ter Satiacum  was  of  lawful  age  when  be  was 
not,  or  that  the  guardian  did  not  act  in  en- 
tire good  faith.  No  acts  of  fraud  are  alleg- 
ed to  avoid  the  orders.  No  error  appears  up- 
on the  face  of  the  record  in  the  original  pro- 
ceedings. If  the  court  was  right  In  finding 
that  Peter  Satlacum  was  of  lawful  age,  then 
the  conclusion  necessarily  followed.  The  evi- 
dence upon  which  that  finding  was  made 
does  not  appear  upon  the  record.  It  follows 
that,  if  this  were  a  direct  proceeding  to  re- 
view the  original  order  for  fraud  or  error, 
the  appellants  must  fall  under  the  rule  stated 
in  Wilson  v.  Hubbard,  supra.  It  Is  unneces- 
sary, therefore,  to  determine  whether  this  Is 
a  direct  or  a  collateral  attack  upon  that  or- 
der. The  principal  question  In  this  case  Is 
the  same  as  in  the  final  discharge  of  the 
guardian,  viz. :  Was  Peter  Satlacum  of  law- 
ful age  at  the  date  thereof?  That  question 
was  adjudicated  by  the  orders  quoted  In  the 
guardianship  matter  by  a  court  of  competent 
jurisdiction,  and  must  be  conclusive  upon 
these  appellants  until  It  Is  vacated,  as  point- 
ed out  In  Wilson  v.  Hubbard,  supra. 

The  judgment  appealed  from  must  there- 
fore be  affirmed. 

FUI/LERTON  and  ROOT,  JJ.,  concur. 
HADLEY,  C.  J.,  and  CROW,  J.,  not  sitting. 
DUNBAR,  J.,  concurs  in  the  result 


RUDKIN,  J.  (dissenting).  It  seems  to- me 
that  the  doctrine  of  collateral  attack  upon 
which  the  majority  opinion  rests  Is  wholly 
foreign  to  this  case.  The  order  discharging 
the  guardian  was  neither  more  nor  less  than 
a  judgment  in  a  special  statutory  proceeding 
between  the  guardian  and  his  ward.  It  will 
be  readily  conceded  that  that  adjudication 
cannot  be  collaterally  attacked  In  any  subse- 
quent action  between  the  same  parties  or 
their  privies ;  but  the  defendants  in  the  pres- 
ent action  were  strangers  to  that  proceeding. 
As  to  them  It  was  res  inter  alios  acta.  Had 
the  court  found  In  the  guardianship  proceed- 
ing that  the  plaintiffs'  ancestor  was  15  years 
of  age  Instead  of  21,  these  defendants  would 
not  have  been  bound  by  that  finding,  and 
for  that  very  reason  the  plaintiffs  In  the  pres- 
ent action  should  not  now  be  bound.  The 
rule  is  thus  stated  in  23  Cyc  p.  1238 :  "It  is 
a  rule  that  estoppels  must  be  mutual ;  and 
therefore  a  party  will  not  be  concluded, 
against  his  contention,  by  a  former  judgment, 
unless  he  could  have  used  It  as  a  protection, 
or  as  the  foundation  of  a  claim,  had  the  judg- 
ment been  the  other  way,  and,  conversely,  no 
person  can  claim  the  benefit  of  a  judgment  as 
an  estoppel  on  his  adversary  unless  he  would 
have  been  prejudiced  by  a  contrary  decision 
of  the  case."  This  Is  but  a  statement  of  the 
elementary  rule  that  estoppels  must  be  mu- 
tual, and  is  supported  by  adjudications  from 
all  jurisdictions.  It  is  one  of  the  compara- 
tively few  questions  upon  which  there  is  no 
division  of  opinion.  In  Myers  v.  County  of 
Johnson,  14  Iowa,  47,  the  court  said:  "It 
Is  very  apparent  that  if  the  case  of  Whltaker 
v.  County  of  Johnson  had  bem  decided  In  fa- 
vor of  the  latter  upon  the  Issue  suggested 
that  the  county  could  not  plead  such  decision 
in  bar  of  the  plaintiff's  right  to  recover  In 
this  case,  because  such  a  defense  would  have 
•the  effect  to  conclude  the  rights  of  the  plain- 
tiff without  giving  blm  a  day  In  court  It  Is 
against  the  whole  theory  and  policy  of  the 
law  to  deny  to  one  party  that  which  would 
be  and  must  be  allowed  to  bis  adversary  un- 
der like  circumstances."  In  McDonald  &  Co. 
v.  Gregory,  41  Iowa,  513,  the  same  court 
said:  "It  Is  manifest  that  the  judgment,  If 
In  favor  of  defendants,  could  not  have  been 
pleaded  as  an  estoppel  against  plaintiffs,  and, 
for  that  reason,  being  against  the  defendants, 
it  cannot  be  pleaded  as  an  estoppel  in  favor 
of  plaintiffs."  Discussing  the  same  subject, 
Greenleaf  says:  "But,  to  prevent  this  rule 
from  working  Injustice,  It  Is  held  essential 
that  Its  operation  be  mutual.  Both  the  liti- 
gants must  be  alike  concluded  or  the  pro- 
ceedings cannot  be  set  up  as  conclusive  up- 
on either."  Greenleaf  on  Evidence,  §  524. 
Freeman  says:  "No  party  Is  as  a  general 
rule  bound  In  a  subsequent  proceeding  by  a 
judgment,  unless  the  adverse  party  now  seek- 
ing to  secure  the  benefit  of  the  former  adjudi- 
cation would  have  been  prejudiced  by  It  If 
It  had  been  determined  the  other  way.  'The 
operation  of  estoppels  must  be  mutual.  Both 
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the  litigants  must  be  alike  concluded ;  or  the 
proceedings  cannot  be  set  up  as  conclusive 
upon  either.'  'It  is  essential  to  an  estoppel 
that  It  be  mutual,  so  that  the  same  parties  or 
privies  may  both  be  bound  and  take  advan- 
tage of  It*  'Nobody  can  take  benefit  by  a 
verdict,  that  had  not  been  prejudiced  by  It 
had  it  gone  contrary.'"  Freeman  on  Judg- 
ments (4th  Ed.)  8  159.  But,  as  stated  above, 
the  rule  is  elementary  and  universal,  and  re- 
quires no  discussion. 
The  judgment  should  be  reversed. 


MORGAN  v.  NORTHERN  PAC.  RY.  CO. 
et  al. 

(Supreme  Court  of  Washington.   Oct  3,  1908.) 

1.  Adverse  Possession— Hostile  Ciiabacteb 
— Evidence. 

Evidence  held  to  show  that  plaintiffs  occu- 

S.tion  of  land  prior  to  her  purchase  of  the  sur- 
ce  of  a  part  of  it  was  without  intent  to  claim 
adversely  to  the  true  owner,  and  without  claim 
of  right  or  color  of  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession.  1  689.] 

2.  Same— Color  of  Title— Necessity. 

Possession  of  land  without  color  of  title  or 
claim  of  right  will  not  support  a  claim  of  title 
by  adverse  possession. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  fl  65,  66.] 

3.  Husband    and    Wife  —  Conveyances  — 
Property  Conveyed. 

A  deed  from  husband  to  wife  could  vest  in 
her  no  greater  interest  in  the  land  than  both  of 
them  together  had. 

5 Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  26,  Husband  and  Wife,  §  236.] 

4.  Adverse  Possession— Hostile  Character 
— Ev  idence — Weight. 

Where  plaintiff  acted  with  her  husband 
throughout  a  transaction  for  the  purchase  of 
part  of  land  claimed  adversely  by  her,  and  paid 
the  purchase  money  and  wrote  a  letter  for  her 
husband,  agreeing  to  pay  the  balance  on  the  con- 
tract of  purchase,  she  was  equally  bound  with 
her  husband,  though  she  did  not  sign  the  con- 
tract, and  it  would  be  as  effective  to  limit  her 
claims  to  the  land  by  adverse  possession  as  her 
husband's. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Mitchell  Gilliam,  Judge. 

Action  to  quiet  title  by  Esther  Jane  Mor- 
gan against  the  Northern  Pacific  Railway 
Company  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
cause  dismissed. 

Carroll  B.  Graves  and  Charles  H.  Farrell, 
for  appellants.  John  W.  Roberts  and  Mau- 
rice D.  Leehey,  for  respondent 

MOUNT,  J.  This  appeal  Is  from  a  decree 
of  the  lower  court  declaring  the  plaintiff  to 
be  the  lawful  owner  of  certain  lands  In  King 
county,  described  as  the  N.  E.  %  of  section 
15,  township  21  N.,  range  6  E.,  W.  M.,  and 
decreeing  that  her  title  be  quieted  thereto, 
and  enjoining  and  restraining  all  of  the  de- 
fendants, except  the  Pacific  Coast  Company, 
from  entering  upon  said  lands,  and  from  con- 
ducting mining  operations  thereon,  and  from 


extracting  coal  or  mineral  therefrom.  The 
action  was  commenced  in  the  superior  court 
of  King  county  In  December,  1904.  The  com- 
plaint alleged  that  the  plaintiff  was,  and  had 
been  at  all  times  therein  mentioned,  the  wife 
of  one  Timothy  Morgan;  that  on  May  7. 
1904,  the  plaintiff  and  her  husband  were  the 
owners  in  fee,  and  lawfully  seised,  of  the 
described  lands,  and  had  resided  continuous- 
ly thereon  since  prior  to  July  14,  1886,  and 
during  all  of  said  period  held  and  occupied 
the  same,  together  with  all  ores,  coal,  and 
other  mineral  beneath  the  same,  actually, 
openly,  exclusively,  continuously,  notoriously, 
and  adversely  during  all  of  said  period  under 
claim  of  right  and  color  of  title  made  in 
good  faith;  that  on  May  7,  1904,  the  said 
Timothy  Morgan  granted  and  conveyed  to 
plaintiff,  as-  her  sole  and  separate  property, 
all  of  his  right,  title,  and  Interest  In  and  to 
said  lands ;  and  that  ever  since  said  date  the 
plaintiff  and  her  family  have  continued  to 
reside  upon  said  lands,  and  she  has  continu- 
ed In  sole  and  exclusive  possession  of  said 
land  as  the  owner  in  fee  thereof  and  as  her 
sole  and  separate  property,  and  that  the  de- 
fendants wrongfully  and  unjustly  claim  some 
estate  or  interest  in  and  to  said  lands;  and 
prayed  judgment  that  her  title  might  be 
quieted  by  the  decree  of  court 

The  defendant  Joseph  Krans,  named  in 
the  complaint,  was  not  served  with  process. 
The  defendant  Timothy  Morgan,  by  answer 
verified  on  December  15,  1904,  filed  May  1, 
1907,  after  the  trial  of  the  case,  admitted 
all  the  allegations  contained  in  the  com- 
plaint and  consented  that  the  judgment 
might  be  rendered  as  prayed  for.  The  de- 
fendant Farmers'  Loan  &  Trust  Company 
defaulted,  and  its  default  was  duly  noted. 
The  four  defendants  who  are  appellants  here 
answered,  and  by  denials  traversed  the  ma- 
terial issues  tendered  by  the  complaint  The 
Northern  Pacific  Railway  Company  and  the 
Northwestern  Improvement  Company  further 
alleged  that  the  land  In  controversy  was 
granted  to  the  Northern  Pacific  Railroad 
Company  under  the  congressional  act  of 
1864,  which  granted  to  said  railroad  com- 
pany certain  lands  in  aid  of  the  construction 
of  Its  railroad  from  Lake  Superior  to  Puget 
Sound;  that  subsequently  patent  was  Issued 
to  said  railroad  company,  and  that  In  the 
year  1895  said  tract  of  land  was  conveyed 
to  the  Northern  Pacific  Railway  Company; 
that  In  the  year  1899,  while  plaintiff  and  de- 
fendant Timothy  Morgan  were  husband  and 
wife,  they  made  certain  claim  to  the  tract  of 
land,  and  that  such  claim  was  a  mere 
squatter's  right  upon  not  to  exceed  20  acres 
of  land  which  they  claimed  to  have  jointly 
occupied;  that  this  right  was  disputed  by  the 
Northern  Pacific  Railway  Company,  and  that 
a  settlement  was  agreed  upon  whereby  the 
superior  title  of  the  railway  company  was 
recognized  and  acknowledged,  upon  the  basis 
and  consideration  that  the  railway  company 
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sell  and  convey  a  certain  portion  of  said 
lands  as  set  forth  In  a  contract  thereto  attach- 
ed and  marked  "Exhibit  1";  that  said  con- 
tract provides  for  the  sale  of  the  surface  of 
the  east  half  of  said  tract  of  land,  re- 
serving all  coal  or  Iron  deposits  to  the  rail- 
way company;  and  that  the  said  Morgans 
were  to  pay  $400  therefor,  $200  at  the  date 
of  contract  and  $200  one  year  thereafter,  said 
contract  being  dated  the  25th  of  October,  1899. 
The  answer  further  alleged  that  said  written 
contract  was  executed  by  Timothy  Morgan 
acting  for  himself  and  the  plaintiff;  that, 
plaintiff  was  present  at  the  time  of  the  settle- 
ment and  at  the  time  of  the  contract,  and  ex- 
pressly consented  and  agreed  to  the  settlement 
and  all  the  terms  thereof;  that  the  said  Mor- 
gans have  since  occupied  and  used  the  sur- 
face of  said  land  under  and  by  virtue  of 
said  contract  and  sale  thereunder;  that  aft- 
er the  date  of  said  contract  the  Northern 
Pacific  Railway  Company  sold  the  west  half 
of  said  land  and  the  coal  underlying  the 
east  half  of  the  land  to  the  Northwestern 
Improvement  Company,  and  the  Northwest- 
ern Improvement  Company  thereafter  leased 
the  right  to  mine  the  coal  to  the  Black  Dia- 
mond Coal  Mining  Company,  and  thereafter 
the  said  Black  Diamond  Coal  Mining  Com- 
pany assigned  such  lease  to  the  Pacific  Coast 
Company;  that,  ever  since  the  making  of  the 
contract  with  the  Morgans,  the  Northern  Pa- 
cific Railway  Company  and  its  several  suc- 
cessors in  interest  have  been  in  the  posses- 
sion of  the  coal  underlying  said  land,  and 
have  ever  since  mined  the  same  with  the 
knowledge  and  consent  of  the  plaintiff.  The 
Black  Diamond  Coal  Mining  Company  and 
the  Pacific  Coast  Company  pleaded  adverse 
possession  by  themselves  and  predecessors  In 
interest  for  the  statutory  period.   The  reply 
denied  all  of  the  affirmative  allegations  con- 
tained in  the  answers  of  these  four  defend- 
ants.  The  cause  was  tried  In  October,  1906, 
and  In  May,  1907,  the  court  made  Its  find- 
ings, to  the  effect  that  the  plaintiff  was  the 
owner  In  fee  of  the  whole  of  the  N.  E.  % 
of  section  15,  township  21  N.,  of  range  6  E., 
W.  M.,  by  adverse  possession  and  claim  of 
right,  and  a  decree  was  entered  as  above 
stated. 

We  have  carefully  considered  all  the  evi- 
dence In  the  case;  and  the  facts  as  they  ap- 
pear are,  In  substance,  as  follows:  The 
Northern  Pacific  Railroad  Company  acquired 
the  legal  title  to  the  land  In  dispute  under 
United  States  grant  of  1884.  The  map  of 
definite  location  was  filed  in  1884.  Patent 
was  Issued  In  1894,  and  in  1896  the  North- 
ern Pacific  Railroad  Company  conveyed  title 
to  the  Northern  Pacific  Railway  Company. 
In  the  year  1883  tjie  plaintiff's  husband,  Tim- 
othy Morgan,  was  working  for  the  Black  Dia- 
mond Coal  Mining  Company  on  section  14,  di- 
rectly east  of  section  16  above  mentioned. 
At  that  time  Timothy  Morgan  had  filed  a 
homestead  on  a  portion  of  section  14.  In 
the  year  1883  Timothy  Morgan  traded  his 


Interest  In  section  14  for  a  half  Interest  in 
a  saloon  at  Black  Diamond.  One  Ben  Jones, 
superintendent  of  the  Black  Diamond  Coal 
Company,  told  Mr.  Morgan  to  move  onto 
section  15,  which  was  then  vacant  land,  and 
that  he,  Jones,  would  give  Morgan  $60  to 
help  build  a  house  on  the  land.  Jones  gave 
Morgan  the  $60,  and  Morgan  built  a  house, 
and  moved  his  family  on  the  northeast  quar- 
ter of  section  15,  in  July  of  1883.  He  after- 
wards cleared  and  cultivated  a  portion  of  the 
land,  and  built  other  bouses  and  a  barn,  and 
fenced  the  portions  cleared.  These  improve- 
ments and  nearly  all  of  the  clearing  was 
done  upon  the  east  half  of  the  quarter  sec- 
tion. In  the  year  1899  the  railroad  company 
discovered  that  Mr.  Morgan  and  his  family 
were  occupying  the  land  and  improving  the 
same,  and  thereupon  notified  them  that  they 
must  vacate  the  land.  In  response  to  this 
notice,  Mr.  and  Mrs.  Morgan  went  to  the 
office  of  Mr.  Cooper,  western  land  agent  of 
the  railroad  company  In  the  city  of  Tacoma, 
and  discussed  the  Improvements  they  had 
placed  upon  the  east  80  acres,  and  requested 
the  right  to  purchase  the  whole  quarter  sec- 
tion. They  were  Informed  by  Mr.  Cooper 
that  the  land  was  coal  land,  and  was  not 
for  sale;  but  Mr.  Cooper  stated  that  he 
would  recommend  to  his  company  the  sale  of 
the  surface  of  the  east  80  acres  at  $5  per 
acre,  in  view  of  the  residence,  occupation, 
and  improvements  of  the  plaintiff  upon  the 
land,  but  would  reserve  the  coal  and  Iron. 
Mr.  Cooper  made  this  recommendation  to 
his  company,  and  received  authority  to  sell 
the  east  80  acres  to  the  Morgans  at  $5  per 
acre.  This  was  satisfactory  to  the  parties, 
and  on  October  25,  1899,  Mrs.  Morgan  paid 
$200  down  and  Mr.  Morgan  signed  a  written 
application  for  the  purchase  of  the  east  80 
acres  of  land  in  question,  without  the  coal 
and  iron  and  right  to  mine  same,  and  on  the 
same  day  a  written  contract  of  sale  was  pre- 
pared In  the  office  of  Mr.  Cooper,  and  was 
signed  by  Mr.  Morgan.  A  duplicate  was 
made  out,  and  a  few  days  later  was  mailed 
from  Mr.  Cooper's  office  to  Mr.  Morgan  at 
Black  Diamond,  and  on  November  10th  Mrs. 
Morgan  wrote  and  mailed  to  Mr.  Cooper  the 
following  letter:  "Nov.  10th.,  99.  Black  Dia- 
mond, Wash.  Mr.  T.  Cooper,  Western  Land 
Agent  N.  P.  Ry.  Co. — Sir:  Have  read  the 
one  year  contract  you  forwarded  me,  In  re- 
gard to  the  land  mention  In  said  contract, 
and  come  to  the  conclusion  not  to  sign  It, 
as  I  think  It  not  necessary  for  me  to  do  so. 
I  will  pay  the  balance  due  on  the  said  land 
in  six  months  or  before  If  it  is  necessary. 
Please  let  me  know  by  mail  when  will  you 
can  grant  me  a  deed  for  the  said  80  acres  or 
for  the  160  acres,  as  mention  before  at  your 
office.  Respect  yours,  Timothy  Morgan, 
Black  Diamond,  Wash."  Thereafter,  on  Oc- 
tober 23,  1900,  Mr.  and  Mrs.  Morgan  paid 
the  balance  due  on  the  contract,  and  on  the 
next  day  a  deed  was  executed  by  the  rail- 
way Company  for  the  E.  %  of  the  N.  E.  %  of 
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section  13,  township  21  N.,  range  6  E.,  W. 
M.,  to  Timothy  Morgan,  but  reserving  the 
coal  and  Iron  and  the  right  to  mine  the  same. 
Subsequently,  In  the  year  1904  and  Just  prior 
to  this  suit,  Timothy  Morgan  deeded  all  his 
right  to  the  N.  E.  }J  of  section  15  to  his  wife, 
who  thereupon  brought  this  action. 

There  is  a  dispute  In  the  evidence  as  to 
what  occurred  in  Mr.  Cooper's  office  on  Oc- 
tober 25th,  when  the  plaintiff  and  her  hus- 
band entered  Into  the  contract  to  purchase 
the  northeast  80  acres  of  section  15.  The 
plaintiff  and  her  husband  testified  that  they 
claimed  the  whole  quarter  by  reason  of  ad- 
verse possession,  and  purchased  only  to  avoid 
a  lawsuit,  and  that  she  refused  to  let  her 
husband  sign  the  contract  because  of  the 
reservation  of  coal  and  iron;  while,  on  the 
other  hand,  Mr.  Cooper  testified,  and  was 
corroborated,  to  the  effect  that  no  such  claim 
was  made,  that  both  plaintiff  and  her  hus- 
band recognized  the  right  of  the  railway 
company,  and  requested  only  the  right  to 
purchase  by  reason  of  the  improvements  and 
long-continued  residence  thereon,  and  that 
they  made  no  objection  to  signing  the  con- 
tract until  the  letter  above  quoted  was  re- 
ceived. It  was  known  at  that  time,  and  long 
prior  thereto,  that  the  lands  were  coal  lands 
and  chiefly  valuable  as  such.  In  the  letter 
which  was  written  by  Mrs.  Morgan  at  the 
time  of  the  negotiation  no  claim  Is  made 
that  she  or  her  husband  had  any  Interest  in 
the  land  by  reason  of  adverse  possession. 
Her  reason  for  her  husband  not  signing  the 
duplicate  was  stated  as  because  "I  think  it 
not  necessary  for  me  to  do  so.  I  will  pay 
the  balance  due  on  the  land  in  six  months,  or 
before,  if  it  is  necessary."  It  was  after- 
wards paid.  We  think  this  conclusively 
shows  that  the  prior  occupation  of  the  land 
was  not  with  the  intent  of  claiming  It  ad- 
versely to  the  true  owner,  but  that  the  plain- 
tiff and  her  husband  were  mere  squatters 
upon  It  without  claim  of  right  or  color  of  ti- 
tle. Such  possession  Is  not  sufficient  to  base 
a  title  of  adverse  possession  upon.  Lohse  v. 
Burch,  42  Wash.  156.  84  Pac.  722 ;  Blake  v. 
Shriver,  27  Wash.  593,  68  Pac.  330. 

It  is  true  Mr.  Morgan  testified  that,  at 
the  time  he  traded  his  land  In  section  14  for 
a  half  interest  in  the  saloon  in  Black  Dia- 
mond, Mr.  Jones,  the  superintendent  of  the 
Black  Diamond  Coal  Mining  Company,  told 
him  to  go  upon  section  15,  and  furnished  him 
$60  toward  building  a  house,  and,  also,  that 
Mr.  Jones  told  him  the  Black  Diamond  Coal 
Company  was  going  to  give  him  this  piece 
of  land.  But  the  evidence  was  apparently  so 
confused  upon  this  point  that  we  give  it  no 
weight.  The  deed  from  Mr.  Morgan  to  his 
wife  conveyed  to  her  no  greater  Interest  in 
the  land  than  both  together  had.  It  was  an 
apparent  effort  to  escape  the  consequences  of 
Mr.  Morgan  alone  signing  the  application  or 
contract  to  purchase  In  the  year  1899.  The 
plaintiff  and  her  husband  were  together  at 
that  time,  and  acted  .together  during  the 


whole  transaction  at  which  the  80  acres  were 
sold  to  them  by  the  railway  company.  In 
fact,  Mrs.  Morgan  herself  paid  the  money 
and  wrote  the  letter  above  set  out,  and  was 
equally  bound  with  her  husband,  even  If  she 
did  not  actually  sign  the  contract  We  are 
convinced  that  the  bringing  of  this  action 
was  an  afterthought,  and  that  neither  the 
plaintiff  nor  ber  husband  had  any  thought  of 
claiming  or  holding  any  part  of  the  proper- 
ty from  the  railroad  company  until  long  aft- 
er they  had  purchased  the  east  80  acres. 
Substantially  all  the  improvements  made  by 
them  are  shown  to  have  been  on  the  part  they 
purchased.  They,  of  course,  have  clear  title 
to  the  80  acres  Improved  and  purchased  by 
them  subject  to  the  reservation  of  coal  and 
iron,  but  they  have  no  legal  claim  to  the 
west  80  acres  of  the  northeast  quarter  of 
said  section  15. 

The  Judgment  of  the  lower  court  Is  there- 
fore reversed,  and  the  cause  ordered  dis- 
missed. 

HADLEY,  C.  J.,  and  CROW,  RUDKIN. 
and  ROOT,  JJ.,  concur. 


BUSH  v.  HEAD.   (Sac  1,625.) 

(Supreme  Court  of  California.   Sept.  11,  1908.) 

L  Elections— Contest—  Jurisdiction. 

The  office  of  judge  of  the  superior  court,  the 
judge  ordinarily  acting  wily  in  the  county  in 
which  he  is  elected,  is  within  Code  Civ.  Proc. « 
1111,  providing  for  contest  of  the  right  of  a 
person  declared  elected  to  an  office  "to  be  exer- 
cised" in  "a  county,  city  and  county,  city  or 
*   •   *   any  political  subdivision  of  either. 

2.  Same— Grounds— Eligibility. 

Even  if  a  promise  made  by  a  candidate  to 
induce  persons  to  vote  for  him  constitute  the 
giving  or  offering  of  a  bribe,  this  alone  would 
not  bring  the  case  within  Code  Civ.  Proc  f 
1111,  subd.  2,  authorizing  an  election  contest, 
when  the  person  whose  right  to  office  is  contest- 
ed was  not,  at  the  time  of  the  election,  eligible 
to  such  office ;  Pol.  Code,  §  58,  declaring  every 
elector  eligible  to  an  office  for  which  he  is  an 
elector,  except  where  otherwise  specially  provid- 
ed, and  Const,  art.  20, 1 11,  merely  providing  that 
laws  shall  be  passed  to  exclude  from  office  per- 
sons "convicted"  of  bribery. 

3.  Same — Illegal  Votes. 

Code  Civ.  Proc.  §  1111,  subd.  4,  authorising 
a  contest  of  an  election  "on  account  of  illegal 
votes,"  applies  only  where  votes  are  cast  by  per- 
sons not  privileged  to  vote,  or  in  a  manner  oth- 
erwise than  provided  by  law,  and  not  where  an 
impropriety  or  offense  is  committed  by  the>  can- 
didate or  election  officers,  without  the  participa- 
tion of  the  voter,  notwithstanding  any  unworthy 
motive  on  his  part 

4.  Same— "Pbomise  of  Valuable  Considera- 
tion." 

There  is  a  "promise  of  valuable  considera- 
tion" within  Purity  of  Election  Law  (St.  1893, 
p.  22,  c.  16)  8  19,  subd.  1,  making  it  an  of- 
fense, for  which  the  right  of  a  person  declared 
elected  to  an  office  may  be  contested,  to  promise 
a  valuable  consideration  to  a  voter  to  induce 
him  to  vote  for  any  particular  person,  where  the 
successful  candidate  promised,  in  effect,  that  the 
duties  of  the  office  should  not  be  performed,  and 
there  would  be  no  expense  in  connection  with 
it,  and  this,  though  bis  failure  to  qualify,  which 
he  promised,  would  not  result  in  the  office  being 
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left  without  an  incumbent,  thus  making  a  sav- 
in* to  taxpayers,  but  would  create  a  vacancy 
which  could  and  would  be  filled  by  appointment 

5.  Same  —  Pleading  —  Presumption  on  De- 

MUBBEB. 

In  the  face  of  the  averment  of  the  petition, 
in  an  election  contest,  that  a  representation  by 
the  successful  candidate  was  made  to  induce 
electors  to  vote  for  him,  and  that  it  had,  that  re- 
sult, it  cannot,  on  demurrer  to  the  petition,  be 

g resumed  that  the  electors  were  not  influenced 
v  the  promise,  because  under  the  law  it  was 
not  possible  of  fulfillment. 

6.  Same— Judgment. 

Under  Code  Civ.  Proc.  §  1128,  authorizing 
the  court,  in  an  election  contest,  to  enter  judg- 
ment declaring  the  election  of  another  than  the 
one  returned,  only  where  it  appears  that  such 
other  person  "has  the  highest  number  of  legal 
votes,  there  can  be  only  a  judgment  annulling 
the  election,  because  of  the  successful  candi- 
date's inducement  to  voters  that  he  would  fail 
to  qualify,  and  thus  save  the  expense  of  the  of- 
fice; this  not  making  illegal  any  votes  cast  for 
him  on  account  thereof. 

[Ed.  Note.— For  coses  in  point,  see  Cent  Dig. 
vol.  18.  Elections,  §  815.] 

7.  Same— Right  to  Contest. 

The  right  of  an  elector  to  contest  an  elec- 
tion is  not  affected  by  the  fact  that  the  only 
judgment  which,  under  the  circumstances,  can  be 
rendered — one  annulling  the  election— will  bring 
about  the  same  result  as  the  illegal  promise  of 
the  successful  candidate  not  to  qualify,  on  which 
the  contest  is  based. 

In  Bank.  Appeal  from  Superior  Court, 
Shasta  County;  J.  E.  Prewett,  Judge. 

Election  contest  by  George  W.  Bush  against 
Charles  M.  Head.  There  was  a  Judgment  of 
dismissal,  and  plaintiff  appeals.  Reversed. 

Morrison,  Cope  &  Brobeck  and  George  O. 
Perry,  for  appellant  James  E.  Isaacs  and 
W.  H.  Carlin,  for  respondent 

SLOSS,  J.  In  this  case,  an  election  con- 
test, a  demurrer  to  the  petition  or  "state- 
ment" was  sustained.  Judgment  of  dismiss- 
al followed,  and  the  plaintiff  appeals. 

The  grounds  of  demurrer  relied  on  are  the 
court's  lack  of  jurisdiction  of  the  subject- 
matter  and  want  of  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  petition  Is  in 
two  counts,  but  the  legal  questions  arising 
on  this  appeal  will  sufficiently  appear  from 
a  single  narration  of  the  facts  alleged  by  the 
plaintiff.  After  showing  the  plaintiffs  right 
to  bring  the  proceeding,  the  statement  alleges 
that  at  the  general  election  of  November, 
1903,  the  defendant,  Charles  M.  Head,  was 
elected  a  Judge  of  the  superior  court  of  the 
county  of  Shasta,  for  a  term  of  six  years,  to 
begin  in  January,  1903.  He  duly  qualified 
and  entered  upon  the  performance  of  the  du- 
ties of  the  office,  which  he  has  ever  since 
held.  In  March,  1905,  the  Legislature  pass- 
ed, and  the  Governor  approved,  an  act  in- 
creasing the  number  of  judges  of  the  superior 
court  in  the  county  of  Shasta  from  one  to 
two,  and  providing  that  the  Governor  should 
appoint  an  additional  Judge  In  said  county, 
who  should  hold  office  until  January,  1907, 
his  successor  to  be  elected  at  the  general 
election  of  November,  1906.  The  plaintiff, 
Bush,  was  appointed,  and  entered  upon  the 
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discharge  of  the  duties  of  Judge.  Prior  to 
the  election  of  November,  1906,  a  convention 
of  the  Republican  party  regularly  nominated 
him  as  a  candidate  for  this  office,  to  succeed 
himself.  The  Democratic  party  also  held  a 
convention,  and  the  respondent,  Head,  al- 
ready an  incumbent  of  the  office  of  Judge  for 
the  term  to  end  in  January,  1909,  presented 
himself  as  a  candidate,  and  obtained  the  nom- 
ination by.  means  of  promises,  made  to  dele- 
gates and  the  convention,  that  he  would,  If 
elected,  fail,  neglect,  and  refuse  to  qualify,  or 
to  enter  upon  the  discharge  of  the  duties  of 
8a  id  office,  and  that  thereby  said  office  would 
be  left  without  an  Incumbent,  to  the  end  and 
for  the  purpose  of  defeating  and  preventing 
the  operation  of  the  act  of  the  Legislature  in- 
creasing the  number  of  Judges  in  said  county 
and  that  there  would  be  saved  to  the  dele- 
gates to  said  convention,  and  to  the  taxpayers 
of  the  county,  the  expense  of  paying  the  sal- 
ary of  said  judgeship  and  of  the  support  of 
said  court  By  reason  of  these  illegal  Induce- 
ments said  convention  nominated  Head  as 
the  candidate  of  the  Democratic  party  for 
the  office  of  judge,  so  created  by  the  act  of 
the  Legislature.  The  promise  or  agreement 
of  Head  not  to  accept  the  office  if  elected 
thereto,  and  not  to  qualify  or  enter  upon  the 
discharge  of  the  duties  of  said  ofilce  for  the 
purpose  and  object  of  creating  a  vacancy 
therein  and  defeating  the  operation  of  the 
act  increasing  the  number  of  judges  of  said 
superior  court,  was  made  orally  and  in  writ- 
ing by  said  Head  to  the  convention,  and  to 
the  citizens  and  electors  of  Shasta  county. 
The  pledge  or  promise  of  Head  that  he  would 
not,  If  elected,  qualify  or  occupy  the  office 
was  a  matter  of  general  knowledge  among 
the  citizens  of  the  county,  and  was  known 
to  the  electors  thereof.  •  At  the  election  held 
on  the  6th  day  of  November,  1906,  Bush,  the 
contestant,  received  1,210  and  Head  1,561 
votes.  The  result  of  the  election  was  so 
found  by  the  canvassing  board,  which  declar- 
ed Head  elected.  All  of  the  electors  who  vot- 
ed for  Head  did  so  with  knowledge  that  he 
was  not  a  candidate  to  fill  said  ofilce,  and  that 
he  would  not  qualify  or  accept  said  offlce  If 
elected  thereto.  The  contestant  alleges,  on 
Information  and  belief,  that  more  than  400 
of  the  electors  cast  their  votes  for  Head,  with 
actual  knowledge  of  his  agreement  not  to 
qualify  for  or  enter  upon  the  discharge  of 
the  duties  of  said  office,  and  for  the  purpose 
of  aiding  and  abetting  him  in  his  unlawful 
purpose,  and  of  preventing  and  defeating  the 
operation  and  effect  of  said  act  of  the  Legis- 
lature, and  of  preventing  the  election  of  a 
judge  of  the  superior  court  thereunder. 

1.  Section  1111,  Code  Civ.  Proc.,  provides 
for  a  contest  of  the  right  of  any  person  de- 
clared elected  to  an  office  "to  be  exercised" 
In  "a  county,  city  and  county,  city,  or  •  *  * 
any  political  subdivision  of  either."  It  Is 
sought  to  support  the  demurrer.  In  so  far  as 
It  Is  based  on  the  ground  of  want  of  Jurisdic- 
tion of  subject-matter,  by  the  claim  that  the 
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office  of  Judge  of  the  superior  court  Is  not 
included  within  this  classification  of  offices, 
election  to  which  may  be  the  subject  of  con- 
test The  contention  is  answered  by  a  refer- 
ence to  Saunders  v.  Haynes,  13  Cal.  145, 
where  a  statute  similar  in  Its  terms  to  the 
one  under  discussion  was  held  to  authorize 
a  contest  of  an  election  to  tbe  office  of  dis- 
trict judge.  If  the  district  judge,  who,  under 
tbe  judicial  system  then  existing,  performed 
judicial  functions  in  a  district  comprising  sev- 
eral counties,  filled  an  office  "to  be  exercised 
within  a  county,"  there  is  much  stronger  rea- 
son for  holding  that  the  same  Is  true  in  the 
case  of  a  judge  of  the  superior  court,  who  or- 
dinarily acts  only  In  the  county  in  which  he 
Is  elected. 

2.  Section  1111  of  Code  Civ.  Proc.  above 
referred  to,  permits  a  contest  for  any  of  the 
following  causes:  "(1)  For  malconduct  on  the 
part  of  the  board  of  judges,  or  any  member 
thereof.  (2)  When  the  person  whose  right  to 
the  office  is  contested  was  not,  at  the  time  of 
the  election,  eligible  to  such  office.  (3)  When 
the  person  whose  right  is  contested  has  given 
to  any  elector  or  Inspector,  judge  or  clerk 
of  the  election,  any  bribe  or  reward,  or  has 
offered  any  such  bribe  or  reward  for  the 
purpose  of  procuring  his  election,  or  has  com- 
mitted any  other  offense  against  the  elective 
franchise,  defined  In  title  four,  part  one,  of 
the  Penal  Code.  (4)  On  account  of  illegal 
votes."  Further  provision  for  contesting  elec- 
tions is  made  by  an  "Act  to  promote  the 
purity  of  elections,  *  *  *  etc.,"  approved 
February  23,  1893.  St.  1893,  p.  12,  c.  16. 
Section  12  of  the  act  provides  that  'any  elect- 
or of  the  state,  or  of  any  county,  city  and 
county,  city,  or  of  any  political  subdivision  of 
either,  may  contest  the  right  of  any  person  de- 
clared elected  to  an  office  to  be  exercised  there- 
in for  any  of  the  causes  or  offenses  named  In 
this  act.  *  *  *"  The  only  causes  or  of- 
fenses named  In  the  act  which  can  be  said  to 
have  any  application  to  the  facts  of  tbls  case 
are  those  specified  in  section  19,  subdivisions 
I  and  8,  reading  as  follows: 

"It  shall  be  unlawful  for  any  person,  di- 
rectly or  Indirectly,  by  himself  or  through 
any  other  person — 

To  pay,  lend  or  contribute,  or  offer  or 
prouitae  to  pay,  lend  or  contribute,  any  money 
or  other  valuable  consideration  to  or  for  any 
w»!or.  or  to  or  for  any  other  person,  to  Induce 
»uch  voter  to  vote  or  refrain  from  voting  at 
hio  election,  or  to  induce  any  voter  to  vote  or 
ivtraln  from  voting  at  such  election  for  any 
particular  person  or  persons.  *  *  * 

"lS)  To  advance  or  pay,  or  cause  to  be  paid, 
Mity  money  or  other  valuable  thing  to  or  for 
the  use  of  any  other  person,  in  consideration 
of  being  selected  or  Indorsed  as  the  candidate 
of  any  convention,  *  *  *  for  a  public 
oluYe.  

It  seems  clear  that,  if  there  were  no  stat- 
utory provision  on  the  subject  other  than 
that  contained  in  the  Code  of  Civil  Procedure, 
I  be  statement  would  fall  short  of  making  out 


a  ground  of  contest,  unless  the  facts  alleged 
bring  tbe  case  within  the  terms  of  subdivi- 
sion 3,  S  1111,  Code  Civ.  Proc.  That  subdi- 
vision 1  has  no  application  is  obvious.  Nor 
can  It  be  said  that  the  promises  alleged  to 
have  been  made  by  the  candidate  give  ground 
of  contest  for  ineligibility,  within  the  pur- 
view of  subdvi8lon  2.  The  Constitution,  the 
Political  Code,  and  the  Code  of  Civil  Proced- 
ure contain  various  provisions  defining  the 
elements  of  eligibility  to  judicial  and  other 
office  (Const.,  art.  4,  §§  18,  20,  21,  35;  article 
6,  S  18;  article  20,  SS  10,  11;  Pol.  Code,  §§ 
58,  841;  Code  Civ.  Proc  §§  156,  157,  159),  but 
in  none  of  these  do  we  find  any  declaration 
that  the  commission  of  the  acts  here  set  forth 
shall  make  the  party  committing  them  in- 
eligible. Even  if  the  making  of  the  promises 
as  alleged  could  be  held  to  constitute  giving 
or  offering  a  bribe,  the  Constitution  (article 
20,  §  11)  provides  merely  that  laws  shall  be 
passed  to  exclude  from  office  persons  convict- 
ed of  bribery.  In  the  absence  of  some  spe- 
cial provision,  constitutional  or  statutory,  to 
the  contrary,  "every  elector  Is  eligible  to  the 
office  for  which  he  is  an  elector."  Pol.  Code, 
I  58. 

Subdivision  4,  authorizing  a  contest  "on 
account  of  illegal  votes,"  does  not  cover  the 
case  here  presented.  The  term  "illegal  votes,** 
as  used  In  this  section,  clearly  Includes  votes 
cast  by  persons  not  privileged  to  vote  and 
votes  not  entitled  to  be  counted  because  not 
cast  in  the  manner  provided  by  law.  It  is 
equally  clear  that  a  vote  Is  not  illegal  because 
of  the  commission  by  the  candidate  or  the 
election  officers  of  any  impropriety  or  offense, 
without  the  participation  of  the  voter.  These 
are,  by  subdivisions  1  and  8,  made  separate 
and  distinct  grounds  of  contest  Whether  a 
vote,  given  In  consequence  of  an  agreement 
by  an  elector  to  exercise  his  franchise  In  a 
particular  way,  is  "Illegal"  is  a  question 
which  may  be  debatable.  It  is,  however,  not 
involved  here.  It  is  not  alleged  that  any 
voter  entered  Into  an  agreement  with  Head, 
or  otherwise  consented  to  be  bribed.  It  is 
charged,  merely,  that  certain  electors  cast 
their  votes  for  Head,  with  knowledge  of  his 
promise,  and  for  the  purpose  of  preventing 
the  execution  of  the  legislative  act  and  of 
relieving  themselves  of  the  expense  of  main- 
taining the  court.  Our  attention  Is  not  called 
to  any  statutory  provision,  and  we  believe 
there  is  none,  which  makes  the  legality  or 
illegality  of  a  vote,  cast  by  a  qualified  elector 
In  the  form  prescribed  by  law,  depend  upon 
the  motive  or  purpose  which  may  have  ac- 
tuated him.  So  long  as  he  had  not  committed 
any  of  the  offenses  denounced  by  the  Penal 
Code  or  the  Purity  of  Election  Law,  any  elec- 
tor, as  such,  had  an  absolute  right  to  vote 
for  or  against  any  candidate.  An  unworthy 
motive  could  not  convert  the  exercise  of  this 
right  Into  an  illegal  vote,  within  the  mean- 
ing of  the  Code  provision  under  discussion. 
Apart  from  other  considerations,  It  must  be 
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obvious  that  public  policy,  demanding,  Inter 
alia,  the  preservation  of  "secrecy  In  voting" 
(Const  art  2,  I  5)  would  not  be  subserved  by 
permitting  the  vote  of  a  lawful  elector,  who 
had  cast  his  ballot  in  regular  manner  and 
form,  to  be  Impeached  by  a  Judicial  Inquiry 
into  the  reasons  which  led  him  to  cast  that 
ballot  in  favor  of  one  candidate  rather  than 
another. 

The  ground  of  contest,  then,  if  there  be 
any,  must  rest  either  on  subdivision  8  of  sec- 
tion 1111,  or  on  the  above  quoted  provisions 
of  the  Purity  of  Election  Law. .  We  need  not 
inquire  whether  it  falls  within  said  subdivi- 
sion 3,  since  we  are  satisfied  that  the  act  of 
1898  authorizes  a  contest  on  the  facts  here 
set  forth.  Section  19  makes  it  unlawful  for 
any  person  to  offer  or  promise  to  pay  "any 
money  or  other  valuable  consideration"  to 
induce  any  voter  to  vote  in  a  particular  way. 
Here  the  defendant  made  a  promise  in  order 
to  Induce  the  voters  to  cast  their  ballots  for 
him.  The  promise  was  that  he  would  act  in 
a  way  that  would  result  in  a  saving  of  ex- 
pense to  the  taxpayers  and  electors.  This 
was  a  promise  of  a  "valuable  consideration." 
It  is,  of  course,  not  every  promise  of  pecun- 
iary benefit  to  the  voter  that  Is  in  violation 
of  statute.  A  promise  by  a  candidate  to  limit 
the  cost  of  maintaining  an  office  by  adminis- 
tering it  economically  Is  no  more  than  an 
undertaking  to  perform  his  duty,  and  Is  clear- 
ly not  in  conflict  with  the  statute.  But  the 
promise  here  made  went  further  than  this. 
By  It  the  candidate  held  out  to  the  voters  as 
an  inducement  not  the  proper  and  efficient 
administration  of  the  office,  but  the  destruc- 
tion, at  least  for  a  time,  of  an  office  created 
by  law.  It  has  been  held,  In  several  well- 
considered  cases,  that  a  promise  by  a  candi- 
date to  discharge  the  duties  of  the  office  for 
less  than  the  lawful  salary  or  compensation 
is  contrary  to  public  policy,  as  In  the  nature 
of  a  bribe.  McCrary  on  Elections,  |  833 ;  Car- 
rothers  v.  Russell,  53  Iowa,  846,  5  N.  W.  499, 

36  Am.  Rep.  222 ;  State  v.  Purdy,  36  Wis.  213, 
17  Am.  Rep.  485 ;  State  v.  Collier,  72  Mo.  13, 

37  Am.  Rep.  417 ;  State  v.  Dustln,  5  Or.  875, 
20  Am.  Rep.  746.  See,  also,  Tucker  v.  Aiken, 
7  N.  H.  113.  As  Is  said  in  Tucker  v.  Aiken, 
supra,  "the  direct  tendency  of  such  practice 
Is  to  introduce  unsuitable  persons  Jnto  public 
employment — to  induce  the  electors  to  give 
their  suffrages  to  him  who  will  work  cheap- 
est instead  of  him  who  is  best  qualified."  The 
principle  applies  fully  to  the  case  at  bar, 
where  the  promise  was,  in  effect,  that  the 
duties  of  the  office  should  not  be  performed  at 
all,  and  that  there  would  be  no  expense  In 
connection  with  it  It  is  undoubtedly  true, 
as  Is  pointed  out  by  the  respondent,  that  the 
electors  entertained  a  vain  and  futile  hope  if 
they  believed  that  the  office  could  be  destroy- 
ed and  left  without  an  incumbent  by  means 


of  the  device  sought  to  be  employed.  The 
failure  on  the  part  of  the  person  elected  to 
qualify  would  result  in  a  vacancy,  which 
could  and  should  be  filled  by  the  Governor's 
appointment  But  this  consideration  does  not 
affect  the  illegality  of  the  promise  made,  nor 
its  sufficiency  as  a  basis  for  contesting  the 
election.  The  defendant  made  an  offer  to 
confer  a  pecuniary  advantage  upon  the  voters, 
and  they,  as  is  alleged,  believing  that  the  ad- 
vantage would  be  conferred,  acted  upon  the 
offer.  The  suggestion  that  the  voters  must  be 
presumed  to  know  the  law,  and  that,  so 
knowing,  they  could  not  be  influenced  by  a 
promise  which  was  not  possible  of  fulfillment 
Is  entitled  to  no  weight  In  the  face  of  the 
averment  that  the  representation  was  made 
to  induce  the  electors  to  vote  for  the  respond- 
ent, and  that  it  did  Induce  them  to  so  vote, 
It  cannot  on  demurrer,  be  presumed  that  the 
contrary  Is  the  fact  The  contest  proceeds 
upon  the  theory  that  the  contestant  is  enti- 
tled, first  to  have  the  respondent's  election  an- 
nulled, and,  second,  to  have  the  court  declare 
the  appellant  elected.  For  the  reasons  above 
stated  we  think  the  first  branch  of  this  con- 
tention well  founded.  But  we  cannot  agree 
with  the  second.  Under  the  Code  sections 
regulating  election  contests  the  court  is  au- 
thorized to  enter  a  Judgment  declaring  the 
election  of  another  person  than  the  one  re- 
turned only  where  It  appears  that  such  other 
person  "has  the  highest  number  of  legal 
votes."  Code  Civ.  Proc.  f  1123.  We  have  al- 
ready stated  that,  In  our  opinion,  the  votes 
cast  for  Head,  even  If  so  cast  In  consequence 
of  unlawful  Inducements  held  out  to  the 
voters,  were  not  Illegal  votes.  They  cannot 
therefore  be  disregarded  so  as  to  make  Bush 
the  recipient  of  the  highest  number  of  votes. 
The  utmost  relief  that  could  be  obtained  In 
this  proceeding  would  be  a  Judgment  that 
Head's  election  be  annulled.  It  Is  suggested 
that  such  Judgment  would  bring  about  pre- 
cisely the  result  that  follows  from  compliance 
by  the  respondent  with  his  promise  not  to 
qualify — namely,  that  there  would  be  a  va- 
cancy, to  be  filled  by  appointment.  This,  how- 
ever, Is  no  reason  for  sustaining  the  demur- 
rer. In  the  first  place  it  Is  not  alleged,  and 
we  cannot  Judicially  know,  that  Head  has  not 
qualified,  and  that  he  Is  not  In  defiance  of  his 
promise,  occupying  the  office.  Biit,  even  If  we 
assume  (as  is,  no  doubt,  the  fact)  that  Head 
has,  by  failing  to  qualify,  left  a  vacancy 
which  has  been  filled  by  the  Governor,  his 
failure  to  qualify  does  not  affect  the  right 
of  an  elector  to  maintain  a  contest  Sweeny 
v.  Adams,  141  Cal.  558,  75  Pac.  182. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  overrule  the  demurrer. 

We  concur :  BEATTY,  C.  J. ;  ANGELLOT- 
TI,  J.;  SHAW,  J.;  HENSHAW,  J.;  LORI- 
GAN,  J. 
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HOLT  MFG.  CO.  v.  COLLINS  (EDWARDS 
et  al.,  Interveners).   (Sac.  1,595.) 

(Supreme  Court  of  California.    Sept.  8,  1908.) 

1.  Agriculture— Liens  —  Laborers'  Liens— 
Threshing  Machinery— Ownership. 

Civ.  Code,  §  3001,  provides  that  every  per- 
son performing  work  or  labor  about  or  upon  any 
threshing  machine  or  other  appliance  thereof 
while  engaged  in  threshing  has  a  lien  thereon  to 
the  extent  of  the  value  of  his  services.  Held, 
that  one  performing  labor  in  and  about  a  thresh- 
ing outfit  at  the  employment  of  one  not  the  ac- 
tual owner,  but  lawfully  in  possession  and  op- 
eration thereof,  under  a  contract  with  the  own- 
er, is  entitled  to  a  lien  thereon  for  his  services, 
regardless  of  the  question  of  ownership. 

2.  Same— Parties. 

Where  the  buyers  of  a  threshing  outfit  were 
in  possession  under  a  conditional  sale,  reserving 
title  in  the  seller  until  paid  for,  and  were  in  de- 
fault at  the  time  proceedings  were  instituted  by 
the  buyer's  employes  to  impose  a  lien  thereon 
for  work  and  labor  connected  therewith,  given 
by  Civ.  Code,  8  3061,  the  seller  was  a  necessary 
party  to  such  proceedings,  in  order  to  subject 
its  interest  in  the  property  to  such  lien. 

3.  Same— Foreclosure  of  Lien— Nature  or 
Proceeding— Effect  of  Judgment. 

An  action  to  foreclose  a  thresher's  lien 
given  by  Civ.  Code,  8  3061,  is  not  a  proceeding 
in  rem,  except  in  the  sense  that  the  amount 
thereof  can  be  collected  only  out  of  the  property 
involved  in  the  action,  and  is  not  a  proceeding 
wherein  a  judgment  for  the  sale  of  the  property 
will  bind  the  whole  world  or  affect  the  interest 
of  any  person  not  a  party  to  the  suit 

4.  Judgment  —  Persons  Concluded— "Priv- 
ies." 

Where  sellers  of  a  threshing  outfit  delivered 
the  same  to  the  buyer  under  a  conditional  sale, 
reserving  title  in  the  sellers  until  paid  for,  the 
sellers,  by  delivering  possession  to  the  buyers, 
did  not  become  their  privies,  so  that  a  judgment 
against  the  buyers  in  a  suit  by  their  employes 
to  enforce  a  thresher's  lien  for  services,  given 
by  Civ.  Code,  8  3061,  would  not  bind  the  sellers, 
who  were  not  made  parties  to  the  proceedings; 
a  "privy"  being  defined  as  one  whose  succession 
to  the  rights  of  property  affected  occurred  after 
the  institution  of  the  particular  suit  and  from 
a  party  thereto  or  who  claims  under  or  in  right 
of  parties,  as  an  executor  or  administrator. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  8  1204. 

For  other  definitions,  see  Words  and  Phrases,, 
vol.  6,  pp.  5606-501 1 ;  vol.  8,  p.  7764.] 

5.  Same— Parties— Dismissal. 

Where  defendant  was  dismissed  from  an 
action  before  judgment,  the  effect  was  the  same 
as  if  he  had  never  been  made  a  party  to  the  suit, 
nor  was  it  required,  by  reason  of  having  actual 
notice  thereof,  to  intervene  and  assert  its  rights 
or  be  bound  by  the  judgment  rendered  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  8  H87.] 

6.  Aoriculture— Liens— Thresher's  Liens- 
Foreclosure— Findings. 

Under  Civ.  Code,  8  3061,  giving  a  thresher's 
lien  for  work  performed  by  laborers  in  and 
about  a  threshing  machine  while  engaged  in 
rruHhing  or  threshing,  a  finding  that  interveners 
rendered  services  in  the  operation  of  the  thresh- 
er was  unavailable  to  sustain  a  judgment  en- 
forcing their  lien,  where  there  was  no  further 
finding  that  the  services  were  rendered  on  the 
property  while  it  was  "engaged  in  crushing  or 
threshing." 
7  Same. 

Under  Civ.  Code,  8  3061,  conferring  a  la- 
borer's lien  on  a  threshing  outfit  for  services 
rendered  while  engaged  in  crushing  or  threshing, 
an  employer  could  obtain  no  lien  for  services 


rendered  about  the  engine  of  a  threshing  outfit 
while  it  was  being  used  for  other  purposes  than 
as  a  part  of  the  threshing  outfit. 

8.  Sales— Conditional  Sales— Possession. 

Where  the  buyers  of  a  threshing  outfit,  un- 
der a  conditional  contract  of  sale  reserving  title 
in  the  sellers  until  paid  for,  were  heavily  in 
default  in  their  payments  at  the  time  the  outfit 
was  seized  by  the  sheriff  while  in  the  hands  of 
the  buyers,  in  execution  of  an  order  of  sale 
against  the  buyers  only  in  proceedings  to  enforce 
threshers'  liens,  the  seller  was  entitled  to  termi- 
nate the  contract  of  sale,  and  recover  possession 
of  the  property  from  the  sheriff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  £  1440.] 

9.  Trial— Findings. 

A  general  finding  that  all  the  material  de- 
nials and  averments  of  the  answer  to  the  com- 
plaint are  true,  and  that  all  material  averments 
of  the  amended  complaint  in  intervention  are 
true,  was  insufficient  for  any  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  929.] 

Department  1.  Appeal  from  Superior  Court, 
Sacramento  County ;  W.  B.  Wallace,  Judge. 

Action  by  the  Holt  Manufacturing  Com- 
pany against  W.  W.  Collins  and  C.  J.  Ed- 
wards and  others,  interveners.  From  a  judg- 
ment for  Interveners,  and  from  an  order  de- 
nying plaintiff '8  motion  for  a  new  trial,  It  ap- 
peals.   Reversed  and  remanded. 

Chas.  Q.  Lam berson  and  Frank  Lamberson, 
for  appellant.  J.  A.  Allen  and  T.  E.  Clark, 
for  respondent  Collins.  T.  E.  Clark,  for  re- 
spondent interveners. 

ANGELLOTTI,  J.  This  is  an  appeal  by 
plaintiff  from  a  judgment  and  an  order  de- 
nying its  motion  for  a  new  trial,  in  an  action 
brought  by  it  against  defendant  Collins,  sher- 
iff of  Tulare  county,  to  recover  possession  of 
certain  threshing  machinery,  consisting  of 
a  steam  engine,  etc.,  or  Its  value.  The  com- 
plaint was  in  the  form  generally  used  In  ac- 
tions of  claim  and  delivery,  alleging  owner- 
ship and  right  of  possession  in  the  plaintiff, 
value,  possession  by  said  defendant,  demand 
for  delivery,  and  refusal  to  comply  there- 
with. The  defendant  sheriff  by  his  answer 
denied  the  alleged  ownership  and  right  of 
possession  of  plaintiff,  and  set  up,  In  justifica- 
tion of  his  claim  to  the  possession,  a  certain 
judgment  In  the  superior  court  of  Tulare 
county  in  an  action  brought  by  C.  J.  Edwards 
and  four  -others  against  J.  E.  Hubbard. 
Chauncy  Hubbard,  Owen  Hubbard,  Archy 
Hubbard,  and  this  plaintiff,  to  enforce  against 
said  threshing  machinery  alleged  Hens  for 
work  and  labor  in  and  about  the  same,  under 
section  3061  of  the  Civil  Code,  and  an  or- 
der of  sale  in  satisfaction  of  said  judgment 
Issued  thereon  and  placed  in  his  hands  for 
execution.  The  judgment  so  set  np  was 
against  the  Hubbards  only,  and  showed  upon 
Its  face  that  the  action  was  dismissed  as  to 
the  Holt  Manufacturing  Company  prior  to 
judgment,  on  motion  of  the  attorney  for  the 
plaintiffs  therein,  and  that  judgment  was  giv- 
en against  the  Hubbards  upon  their  default, 
they  having  failed  to  appear  In  the  action. 
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Plaintiff,  it  appears,  consented  to  such  dis- 
missal. The  judgment  contained  recitals 
showing  substantially  that  It  was  made  to 
appear  to  the  court  that  the  Hubbards  were 
the  owners  and  In  possession  of,  managing, 
and  operating  the  machinery  as  farmers,  har- 
vesters, and  threshers,  and  that  the  plaintiffs 
had  each  worked  and  performed  labor  there- 
on in  operating  the  same,  at  the  request  of 
the  Hubbards.  for  which  there  was  due  them 
at  the  date  of  the  judgment  sums  aggregat- 
ing $1,317,  for  which,  with  Interest  and  at- 
torney fees,  they  were  entitled  to  judgment 
against  the  Hubbards,  and  to  a  lien  on  said 
property,  and  the  sale  of  the  whole  property, 
Including  the  Interest  of  all  the  parties  claim- 
ing ownership  therein  In  satisfaction  of  the 
lien.  The  plaintiffs  in  said  action,  C.  J.  Ed- 
wards et  a!.,  filed  In  this  action  their  com- 
plaint in  Intervention,  setting  up  therein  their 
claims  to  a  lien  on  said  property  solely  by 
reason  of  said  judgment,  there  being  no  al- 
legations therein  tending  to  support  any 
claim  except  as  It  was  established  by  said 
judgment  They  further  alleged  that  plain- 
tiff herein  delivered  the  property  to  the 
Hubbards,  knowing  the  purposes  for  which  it 
was  to  be  operated,  and  knew  that  It  was  so 
being  operated.  They  joined  with  defendant 
sheriff  In  asking  that  the  property  be  deliv- 
ered to  the  sheriff  to  be  sold  to  satisfy  the 
judgment.  Plaintiff's  demurrer  to  this  com- 
plaint In  intervention  for  want  of  facts  was 
overruled.  Plaintiff  then  filed  an  answer  to 
such  complaint,  and  among  other  things  de- 
nied the  alleged  effect  of  the  judgment  as 
against  It,  alleged  that  the  judgment  as  to 
one  of  said  creditors,  Martha  M.  Pauley,  bad 
been  fully  paid  and  satisfied,  and  denied  that 
the  lien  of  the  interveners  amounted  to  $1,- 
500  or  any  sum  whatever.  In  this  answer  it 
was  also  made  to  appear  that  although  plain- 
tiff was  originally  made  a  party  defendant  in 
the  foreclosure  case,  and  filed  an  answer  de- 
nying all  the  material  allegations  of  the  com- 
plaint, it  was  not  a  party  to  the  judgment, 
plaintiff  having  dismissed  the  action  as  to  It 
The  Interveners  demurred  to  this  answer  for 
want  of  facts,  and  the  demurrer  was  sustain- 
ed. 

A  trial  having  been  had,  the  court  made 
its  findings.  From  these  it  appears  that  the 
property  was  delivered  by  plaintiff  to  J.  B. 
Hubbard  on  or  about  June  7,  1005,  under  a 
contract  of  conditional  sale  for  $8,500  pay- 
able In  Installments.  It  was  agreed  therein 
that  plaintiff  does  not  part  with  the  title  un- 
til all  deferred  payments  are  fully  made,  and 
that,  In  the  event  of  default  in  payment, 
fiie  plaintiff  might  at  Its  option,  and  without 
notice,  terminate  the  agreement  and  retake 
the  property.  Under  this  agreement  the  Hub- 
bards retained  possession  of  the  property,  op- 
erating it,  until  It  was  taken  from  them  by 
the  sheriff  under  the  order  of  sale  In  Febru- 
ary, 1907.  It  was  expressly  found  that  the 
title  to  the  property  was  at  all  times  in  the 
plaintiff,  but  that  plaintiff's  ownership  there- 


of, and  all  Interest  It  had  therein,  was  subject 
to  said  contract,  as  to  which  the  evidence 
shows  without  conflict  that  the  Hubbards 
were  In  default  for  over  $3,000  at  the  time 
of  the  demand  for  possession  by  plaintiff  on 
the  sheriff,  and  also  to  the  foreclosure  judg- 
ment In  favor  of  the  Interveners  and  the  right 
of  defendant  sheriff  to  subject  the  same  there- 
to. The  findings  are  full  and  explicit  as  to 
the  proceedings  In  said  foreclosure  suit,  re- 
sulting in  said  judgment  and  order  of  sale. 
It  was  further  found  that  this  judgment 
was  a  valid  and  subsisting  judgment,  estab- 
lishing the  lien  of  the  interveners  for  labor 
performed  by  them  as  therein  shown  on  and 
about  the  property.  There  are  some  other 
findings  outside  of  any  Issue  made  by  the 
pleadings,  such  as  the  finding  that  the  inter- 
veners did  in  fact  render  services  in  and 
about  said  property  in  the  operation  thereof, 
which  cannot  be  considered.  Upon  these 
findings  Judgment  was  given  that  defendant 
sheriff  recover  the  property  from  plaintiff,  by 
whom  it  had  been  taken  at  the  commence- 
ment of  this  action,  or  its  value,  found  to  be 
$3,500. 

It  is  manifest  from  the  record  that  the  pro- 
ceedings in  the  trial  court  were  had  and 
disposed  of  on  the  theory,  apparently  enter- 
tained both  by  counsel  for  respondent  and  the 
learned  judge  of  that  court  that  the  rights 
of  the  plaintiff  In  this  property  were  foreclos- 
ed, so  far  as  the  claims  of  the  Interveners 
and  the  sheriff  holding  the  property  for  the 
enforcement  of  those  claims  were  concerned, 
by  the  judgment  In  the  foreclosure  proceed- 
ing. This  undoubtedly  would  have  been  the 
situation  In  view  of  our  decisions  as  to  the 
effect  of  our  statute  relating  to  liens  of  la- 
borers on  threshing  machines  (now  Civ.  Code, 
I  3061),  had  plaintiff  been  a  party  to  that 
judgment  It  is  there  provided  that  "every 
person  performing  work  or  labor  In,  with, 
about  or  upon  any  barley  crusher,  threshing 
machine  or  engine,  horsepower,  wagon,  or 
other  appliance  thereof,  while  engaged  in 
crushing  or  threshing,  has  a  lien  thereon  to 
the  extent  of  the  value  of  his  services,"  which 
Hen,  It  is  provided,  is  to  be  enforced  by  an 
action  brought  for  that  purpose,  resulting  in 
the  sale  of  the  property.  There  Is  no  provi- 
sion as  to  who  shall  be  parties  in  such  action, 
and  nothing  to  Indicate  that  it  was  the  inten- 
tion that  the  judgment  should  bind  the  Inter- 
est in  the  property  of  any  person  not  a  party 
to  the  action.  It  Is  settled  by  the  decisions 
in  this  state  that  under  this  statute  one 
performing  labor  In  and  about  the  operation 
of  a  threshing  machine  and  outfit,  at  the 
employment  of  one  not  the  actual  owner,  but 
lawfully  in  the  possession  and  operation  of 
the  machine,  under  contract  with  the  owner, 
can  have  and  maintain  against  the  property 
a  lien  for  his  services,  and  that  to  this  extent 
the  actual  ownership  of  the  property  by  a 
person  other  than  such  employer  is  an  imma- 
terial circumstance.  Chuch  v.  Garrison,  75 
Cal.  190,  10  Pac.  885;  Lambert  v.  Davis,  116 
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Cal.  292,  48  Pac.  123.  See,  also,  Clark  v. 
Brown,  141  Cal.  93,  74  Pac.  548.  This  is  not 
disputed  by  plaintiff,  and  there  Is  no  claim 
by  It  that  the  statute  when  so  construed  Is 
open  to  any  objection  on  the  ground  of  vio- 
lation of  any  constitutional  right  of  the  own- 
er of  the  property.  In  such  cases  the  own- 
er places  his  property  In  the  possession  of  an- 
other, knowing  the  purpose  for  which  It  Is 
to  be  used  by  him,  and  knowing  that  the 
statute  gives  a  lien  for  their  services  to  those 
who  may  be  employed  In  such  use,  and  he 
voluntarily  subjects  It  to  such  liens  as  are 
given  by  the  statute.  But  he  thus  subjects  It 
only  to  such  claimB  as  constitute  liens  under 
the  terms  of  the  statute,  and,  under  elemen- 
tary principles,  is  entitled  to  his  day  in  court 
to  contest  the  validity  of  any  asserted  claim. 
His  Interest  in  the  property  cannot  be  affect- 
ed by  a  proceeding  for  such  enforcement  to 
which  be  Is  not  a  party. 

Passing  the  possible  constitutional  objec- 
tion that  might  be  made  to  a  statute  that 
purported  to  authorize  the  taking  of  the  prop- 
erty of  a  person  for  the  debt  of  another, 
alleged,  to  constitute  a  lien  on  such  property 
without  an  opportunity  to  the  owner  to  con- 
test the  validity  of  the  claim  and  lien,  it 
It  clear  that  nothing  of  this  kind  was  ever 
contemplated  by  the  statute  before  us.  What, 
it  did  contemplate  was  simply,  as  has  al- 
ready been  held,  that  the  laborer  should  have 
his  lien  on  the  property,  as  against  the  own- 
er, for  services  rendered  under  employment 
by  another  lawfully  in  possession  thereof, 
and  that  he  might  enforce  this  lien  against 
the  owner.  When  so  proceeded  against  by 
the  lien  claimant,  the  fact  that  one  is  the 
owner  of  the  property  does  not  enable  him 
to  exempt  his  property  from  the  lien  given 
by  the  statute.  It  Is  in  this  sense,  and  this 
sense  only,  that  this  court  has  said  that  in 
such  a  case  the  actual  ownership,  is  an  im- 
material circumstance.  In  all  the  cases 
hereinbefore  cited  the  owner  was  a  party 
to  the  action  and  to  the  Judgment  therein 
rendered,  and  in  Clark  v.  Brown,  supra,  in 
discussing  a  question  of  costs,  it  was  said 
that  he  was  a  necessary  party;  that  he  is  a 
necessary  party  In  the  sense  that  his  Inter- 
est in  the  property  cannot  be  affected  by  a 
judgment  unless  he  be  a  party  is  clear.  As 
was  said  In  Tay  v.  Hawley,  39  Cal.  96 :  "It 
Is  a  cardinal  principle  of  jurisprudence  that 
a  judgment  shall  not  bind  or  conclude  a 
man,  either  in  respect  to  his  person  or  prop- 
erty, unless  he  has  had  his  day  in  court.  No 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  says 
the  Constitution;  but  this  principle  is  older 
than  written  Constitutions,  and,  without  In- 
voking the  constitutional  declaration,  every 
person  may,  as  a  matter  of  common  right, 
Insist  that  he  be  beard  In  his  own  defense 
before  judgment  passes,  which  binds,  charges 
or  injuriously  affects  his  person  or  his  es- 
tate." Under  our  statute  a  judgment  fore- 
closing a  lien  can  be  conclusive  only  "be- 
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tween  the  parties  and  their  successors  In  In- 
terest by  title  subsequent  to  the  commence- 
ment of  the  action."  Code  Civ.  Proc  f  1908, 
subd.  2. 

The  owner  of  the  property  In  a  case  of 
this  character  occupies  a  position  analogous 
to  that  of  a  subsequent  purchaser  or  Incum- 
brancer who  takes  prior  to  the  commence- 
ment of  an  action  to  foreclose  a  prior  lien.  His 
interest  is  subject  to  the  prior  claim,  but 
can  only  be  affected  by  a  Judgment  thereon 
to  which  he  is  made  a  party.  In  Whitney  v. 
Higgins,  10  Cal.  661,  70  Am.  Dec.  748,  this 
court  said:  "The  plaintiff's  claim  to  the  re- 
lief he  seeks  rests  upon  the  general  principle 
that  the  rights  of  a  person  cannot  be  affect- 
ed by  a  suit  to  which  he  is  a  stranger.  By 
the  judgment  In  a  suit  parties  and  privies 
are  alone  bound.  •  *  •  Though  the  Hen 
of  mechanics  is  purely  the  creature  of  the 
statute,  a  decree  for  the  sale  of  the  premises 
in  its  enforcement  has  the  same  and  no 
greater  effect  upon  the  rights  of  purchasers 
and  Incumbrancers  prior  to  the  commence- 
ment of  suit  than  a  similar  decree  would 
have  upon  the  foreclosure  of  a  mortgage.  If 
such  purchasers  or  Incumbrancers  are  not 
made  parties  they  are  In  no  respect  bound 
by  the  decree  or  proceedings  thereunder."  In 
Goodenow  v.  Ewer,  16  Cal.  468,  76  Am.  Dec 
640,  It  was  said:  "But  the  owner  of  the 
mortgaged  premises,  where  no  power  of  sale 
Is  embraced  in  the  mortgage,  cannot,  under 
any  circumstances,  be  cut  off  from  his  es- 
tate, except  by  sale  In  pursuance  of  the  de- 
cree of  the  court  To  give  validity  to  such 
decree  the  owner  must  be  before  the  court 
when  It  Is  rendered.  No  rights  which  he 
possesses  can  otherwise  be  affected,  and  any 
direction  for  their  sale  would  be  unavailing 
for  any  purpose.  •  •  •  If  he  has  parted 
with  the  estate,  his  grantee  stands  in  his 
shoes,  and  possesses  the  same  right  to  contest 
the  Hen  and  to  object  to  the  sale.  The  ob- 
ject of  the  sale  is  to  subject  such  estate  as 
the  mortgagor  held  at  the  time  to  the  satis- 
faction of  the  lien  which  he  created,  and  if 
that  estate  has  been  disposed  of,  a  decree  di- 
recting Its  sale  without  the  presence  of  its 
owner  would  be  a  mere  arbitrary  act,  con- 
demning without  hearing,  one  man's  proper- 
ty to  pay  another  man's  debt  It  Is  only 
when  the  owner  of  the  estate  has  had  his 
day  In  court  that  a  valid  decree  can  pass  for 
Its  sale.  It  Is  only  under  a  decree  of  this 
nature  that  a  purchaser  can  acquire  any 
title."  March  v.  McKoy,  66  Cal.  86,  was  an 
action  In  replevin.  The  plaintiff  had  exe- 
cuted to  one  Woods  what  was  called  a  lease 
of  the  property  for  six  months  for  a  rental 
of  $100  per  month,  a  bill  of  sale  to  be  given 
at  the  end  of  six  months  tf  all  the  rent 
bad  been  paid.  While  the  property  was  so 
in  the  possession  of  Woods,  repairs  were 
made  thereon  by  mechanics,  who  claimed  a 
lien  for  their  services,  and  In  an  action 
brought  for  that  purpose,  they  obtained  a 
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judgment  foreclosing  the  lien,  under  which 
the  property  was  sold  by  the  sheriff.  March 
was  not  a  party  to  this  action.  The  de- 
fendants claimed  under  this  sale.  The  court 
said:  "Woods  was  not  the  owner  of  the 
property  in  controversy  when  the  repairs  up- 
on it  were  made.  Assuming  that  the  pro- 
visions of  the  Code  which  treat  of  the  liens 
of  mechanics  give  a  lien  upon  personal  prop- 
erty for  repairs  by  mechanics  who  do  not 
take  possession  of  such  property — a  point 
which  we  do  not  decide — it  would  seem  very 
clear  that  such  liens  cannot  be  enforced  so 
as  to  deprive  of  his  right  the  person  having 
the  general  property  in  the  chattels,  without 
making  him  a  party  to  the  foreclosure  suit" 
Mr.  Freeman  in  his  work  on  Judgments 
says:  "The  foreclosure  of  a  mortgage  or  of 
any  other  lien  is  wholly  inoperative  upon 
the  rights  of  any  person  not  a  party  to  the 
suit."  See,  also,  Phillips  on  Mechanics' 
Liens,  §  456.  In  Page  v.  W.  W.  Chase  Co., 
145  Cal.  582,  79  Pac.  278,  It  was  held  that 
an  action  for  the  foreclosure  of  a  Hen  of  a 
street  assessment  is  not  a  proceeding  in  rem, 
except  in  the  sense  that  the  amount  thereof 
can  be  collected  only  out  of  the  property  .In- 
volved in  the  action,  and  is  not  a  proceed- 
ing wherein  a  judgment  for  the  sale  of  the 
property  will  bind  the  entire  world,  or  affect 
the  interest  therein  of  any  owner  except 
those  who  are  made  parties  defendant  in  the 
action.  This  is  equally  applicable  under 
our  statute  relative  to  Hens  on  threshing  ma- 
chines. See,  also,  Phillips  on  Mechanics' 
Liens,  §  896. 

Various  reasons  are  suggested  by  counsel  for 
respondents  why  the  well-settled  rule  above 
stated  has  no  application  in  this  case,  but 
we  see  no  force  in  any  of  them.  It  is  urged 
that  the  statute  contemplates  that  a  judg- 
ment against  the  employer  having  possession 
of  the  property  shall  bind  the  owner.  We 
have  already  considered  this  point  It  is 
further  urged  that  plaintiff,  by  reason  of  its 
contract  with  the  Hubbards,  under  which  it 
delivered  possession  to  the  Hubbards,  was 
privy  to  the  Hubbards,  and  therefore  within 
the  rule  that  the  parties  to  the  action  and 
their  privies  are  bound  by  the  judgment 
Of  course,  there  is  nothing  In  this.  As  de- 
fined by  the  authorities,  a  privy,  within  the 
general  rule,  is  one  whose  succession  to  the 
rights  of  property  affected  occurred  after 
the  institution  of  the  particular  suit,  and 
from  a  party  thereto  (see  Orthweln  v.  Thom- 
as, 127  DL  554,  21  N.  B.  430,  4  L.  R  A.  434, 
11  Am.  St  Rep.  159),  or  who  claims  under 
or  in  right  of  parties,  as  an  administrator  or 
executor.  See  Lipscomb  v.  Postell,  38  Miss. 
476,  77  Am.  Dec  651.  As  said  by  Mr.  Free- 
man, they  are  bound  because  they  have  suc- 
ceeded to  some  estate  or  Interest  which  was 
bound  in  the  hands  of  Its  former  owner. 
The  rule  applicable  in  this  state  In  this 
class  of  cases  is  shown  by  subdivision  2  of 
section  1908  of  the  Code  of  Civil  Proce- 
dure.  It  is  urged  that  inasmuch  as  plaintiff 


was  originally  brought  in  as  a  party  defend- 
ant in  the  foreclosure  suit,  and  had  actual 
notice  of  the  pendency  of  the  proceeding,  it 
could,  although  dismissed  from  the  action  by 
the  plaintiffs,  have  Intervened,  and  thus 
presented  any  defense  it  had,  and  was 
bound  to  do  so.  The  authorities  cited  by  re- 
spondent on  this  point  have  no  application 
whatever.  Plaintiff  had  not  asked  for  af- 
firmative relief  in  its  answer,  and  the  plain- 
tiffs had  the  absolute  right  to  dismiss  the 
action  as  to  it,  whether  It  consented  or  not 
The  fact  that  plaintiff  did  not  object  to  the 
granting  of  the  application  to  dismiss,  and 
when  asked  Indicated  its  consent  thereto,  is 
immaterial.  The  dismissal  was,  in  effect 
an  absolute  withdrawal  of  any  claim  by  the 
foreclosure  plaintiffs  against  its  interest  in 
the  property,  and  plaintiff  had  the  right  to 
consider  it  as  such.  Where  a  defendant  is 
dismissed  from  an  action  before  judgment 
the  effect  of  the  dismissal  is  the  same  as  if 
he  had  never  been  made  a  party.  Page  v. 
W.  W.  Chase  Co.,  145  Cal.  584,  79  Pac.  278. 
We  can  conceive  of  no  reason  why  the  fact 
that  plaintiff  had  actual  notice  of  the  pro- 
ceeding against  the  Hubbards  required  it  to 
intervene  or  be  bound  by  any  judgment 
against  the  Hubbards.  Such  is  not  the  law. 
Page  v.  W.  W.  Chase  Co.,  supra.  See  Wake- 
field v.  Van  Dora,  53  Neb.  25,  73  N.  W.  226. 
We  fail  to  perceive  the  applicability  of  sec- 
tion 10  of  article  12  of  the  Constitution  pro- 
hibiting the  passage  by  the  Legislature  of 
laws  permitting  the  leasing  or  alienation  of 
any  franchise  in  such  a  manner  as  to  accom- 
plish certain  results. 

From  what  has  been  said  It  is  clear  that 
the  answer  of  the  sheriff,  in  so  far  as  it 
rested  on  the  judgment  in  the  foreclosure 
proceedings,  did  not  state  facts  sufllclent  to 
constitute  a  defense  to  plaintiff's  action. 
The  answer  was  effectual  as  a  defense  only 
in  so  far  as  it  denied  the  allegations  of 
plaintiff's  complaint.  Likewise,  the  com- 
plaint In  intervention,  based  entirely  on  said 
foreclosure  Judgment  which  upon  its  face 
showed  that  the  action  had  been  dismissed 
by  the  plaintiffs  therein  as  to  this  plaintiff, 
utterly  failed  to  state  facts  showing  the  in- 
terveners to  be  entitled  to  relief  as  against 
plaintiff,  and  plaintiff's  demurrer  thereto 
should  have  been  sustained.  Such  judgment 
could  not  avail  against  plaintiff,  at  least  un- 
less it  was  accompanied  by  other  allegations 
of  fact  showing  that  the  interveners  had  in 
fact  Independent  of  said  judgment,  a  Hen  on 
plaintiffs  property  for  their  services.  If 
It  had  contained  such  allegations,  and  plaintiff 
had  thus  been  given  an  opportunity  to  con- 
test interveners'  claim,  it  Is  possible  that  its 
property  might  have  been  properly  held  sub- 
ject to  the  judgment,  so  far  as  such  Judg- 
ment was  warranted  by  the  evidence  given 
on  the  trial  In  support  of  such  allegations. 
See  Redlngton  v.  Frye,  43  Me.  578.  Like- 
I  wise  the  demurrer  of  Interveners  to  plain- 
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ttfTs  answer  to  their  complaint  should  not 
have  been  sustained.  It  In  terms  denied  that 
interveners  had  a  lien  on  plaintiffs  proper- 
ty amounting  to  the  sum  of  $1,500  or  any 
other  sum.  It  further  alleged  payment  and 
satisfaction  by  the  Hubbards  of  a  portion 
of  the  judgment  against  them.  Likewise 
the  finding  that  plaintiff's  interest  In  the 
property  was  subject  to  and  subordinate  to 
the  foreclosure  judgment,  and  to  the  right 
of  defendant  sheriff  to  subject  the  same 
thereto,  had  no  support  in  the  evidence.  In 
this  connection  it  is  clear  that  the  finding 
that  the  Hubbards  employed  the  interveners 
to  labor  on  and  about  such  machinery,  and 
that  the  interveners  rendered  services  in  the 
operation  of  the  same,  is  entirely  without 
the  Issues  made  by  the  pleadings,  and  cannot 
be  considered  in  support  of  the  judgment. 
Even  if  It  could  be  so  considered,  It  would 
be  unavailing,  for  it  does  not  show  that  any 
of  such  services  were  rendered  on  the  prop- 
erty while  such  property  was  "engaged  in 
crushing  or  threshing"  to  which  section  3061 
confines  the  lien,  nor  does  it  show  the 
amount  or  value  of  services  rendered,  the 
theory  all  the  time  plainly  being  that  these 
matters  were  all  conclusively  settled  by  the 
foreclosure  judgment  The  evidence  of  in- 
tervener Squires  (who  was  given  a  lien  for 
$375),  upon  which  alone  this  finding  was 
based,  was  open  to  the  objection  made  by 
plaintiff  that  it  was  not  within  the  issues 
made  by  the  pleadings,  and  should  not  have 
been  admitted.  It  is  worthy  of  note,  as  indi- 
cating a  reason  for  the  dismissal  by  the 
foreclosure  plaintiffs  of  the  original  action 
against  plaintiff,  and  the  Importance  to  re- 
spondents of  having  the  judgment  therein 
held  conclusive  against  plaintiff  without  an 
opportunity  to  defend  against  the  asserted 
lien  claims,  that  on  the  cross-examination  of 
Squires  it  was  admitted  by  him  that  his 
claim  was,  In  large  part,  for  services  rendered 
in  and  about  the  engine  while  it  was  being 
used  for  other  purposes  than  as  a  part  of 
the  threshing  outfit,  as,  for  Instance,  hauling 
water  for  the  engine  during  the  plowing 
season,  and  repairing  the  engine  between 
the  end  of  the  plowing  season  and  the  com- 
mencement of  the  harvesting  season.  Of 
course  section  3001  of  the  Civil  Code  gives 
no  Hen  for  any  such  services. 

As  has  been  stated,  the  trial  court  also 
found  that  plaintiff's  ownership  was  sub- 
ject and  subordinate  to  the  contract  of  sale. 
It  did  not  definitely  find  whether  or  not  such 
contract  had  been  terminated,  and  the  right 
of  possession  of  the  Hubbards  and  their  suc- 
cessors thereunder  extinguished.  If  such 
right  of  possession  on  their  part  had  been 
extinguished,  there  was,  of  course,  no  possi- 
ble right  of  possession  in  the  sheriff  as 
against  plaintiff,  under  a  judgment  and  or- 
der of  sale  running  against  the  Hubbards 
only.  The  uncontradicted  evidence  showed 
that  the  Hubbards  were  heavily  in  default 


on  their  payments,  between  $3,000  and  $5,- 
000,  and,  according  to  the  agreement,  as 
found  by  the  court,  plaintiff  had  the  right 
in  the  event  of  default  in  payment,  with  or 
without  notice,  to  terminate  the  agreement 
and  retake  the  property.  It  is  admitted  by 
the  pleadings  that  prior  to  the  commence- 
ment of  this  action  plaintiff  demanded  of 
the  sheriff  the  possession  of  the  property, 
serving  on  •  him  a  written  claim  duly  veri- 
fied, setting  out  Its  ownership  and  right  of 
possession.  We  know  of  no  reason  why 
plaintiff  could  not  terminate  the  agreement 
as  well  after  defendant  sheriff  had  taken 
possession  under  the  order  of  sale  as  before 
such  taking.  This  finding  of  subordination 
of  plaintiff's  ownership  to  the  contract  of 
sale,  even  if  it  be  conceded  that  the  continu- 
ance in  force  of  such  contract  would  author- 
ize the  possession  of  the  property  by  the 
sheriff  for  the  purpose  of  selling  the  Hub- 
bards' interest  therein,  which  we  do  not  de- 
cide, is  without  force,  because  it  cannot  be 
ascertained  from  the  findings  that  the  agree- 
ment Is  not  terminated  and  all  Interest  of 
the  Hubbards  thereunder  extinguished.  The 
general  omnibus  finding  "that  all  the  mate- 
rial denials  and  averments  of  the  answer  to 
the  complaint  herein  are  true,  and  all  the 
material  averments  of  the  amended  com- 
plaint In  intervention  are  true,"  is  insuffi- 
cient for  any  purpose.  Ladd  v.  Tully,  51 
Cal.  277;  Harlan  v.  Ely,  55  Cal.  344.  See 
also,  Perkins  v.  West  Coast  Lumber  Co.,  120 
Cal.  28,  52  Pac.  11& 

In  view  of  what  we  have  said  it  is  un- 
necessary to  discuss  other  points. 

The  judgment  and  order  denying  a  new 
trial  are  reversed,  and  the  cause  remanded 
for  proceedings  not  inconsistent  with  the 
views  herein  discussed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


JOHNSON  et  al.  v.  SOUTHERN  PAO.  R.  CO. 

(L.  A.  2,004.) 
(Supreme  Court  of  California.    Sept  11,  1908. 
Rehearing  Denied  Oct  9,  1908.) 

1.  Railboads— -Cbossing  Accidents— Compa- 
ny Liable— Pbesumption. 

Where  it  is  shown  or  admitted  in  the  plead- 
ings that  a  corporation  defendant  was  the  owner 
of  a  railroad,  in  the  operation  of  which  a  wrong 
wag  committed,  the  presumption  is  that  the 
road  was  in  its  possession  and  being  operated  by 
it  at  that  time. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  41,  Railroads,  8  865.] 

2.  Same— Lease  op  Road— Constbttctton. 

The  lease,  made  in  1885  by  the  Southern 
Pacific  Railroad  Company  to  the  Southern  Pa- 
cific Company  for  99  years,  of  "all  of  its  rail- 
road situated  in  the  state  of  California,  known 
and  designated  as  the  'Southern  Pacific  Railroad 
of  California'  with  all  its  branches  and  all  rail- 
roads now  leased  under  it  *  *  * "  is  un- 
ambiguous in  its  designation  of  the  property 
leased,  and  cannot  be  construed  to  include  lines 
of  road  subsequently  built  or  acquired  by  the 
lessor,  nor  can  its  terms  be  extended  by  parol 


Digitized  by 


CaL) 


JOHNSON  v.  SOUTHERN  PAC.  R.  CO. 


521 


evidence  to  embrace  such  lines,  in  an  action  to 
recover  for  their  negligent  operation. 

3.  Same— Liability  of  Owneb  fob  Negli- 
gent Operation. 

A  railroad  company  owning  a  line  of  road 
cannot  escape  responsibility,  or  avoid  the  dis- 
charge of  the  duties  and  obligations  imposed  by 
its  franchise,  by  voluntarily  leasing  its  road  to 
be  operated  by  another  company,  and  can  only 
relieve  itself  from  liability  for  injuries  result- 
ing from  such  operation  by  showing  a  lease 
made  to  the  operating  company  under  statutory 
authority,  and  conforming  to  the  requirements 
of  the  statute. 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol.  41,  Railroads.  U  802,  803.] 

4.  Appeal  and  Ebbob— Harmless  Ebbob— In- 
structions. 

In  an  action  for  an  injury  alleged  to  have 
been  caused  by  the  negligent  operation  of  a 
train  by  defendant  on  its  railroad,  an  instruc- 
tion stating,  in  effect,  that  defendant  admitted 
in  its  answer  that  it  was  operating  such  train 
was  without  prejudice  to  defendant,  even  if  it 
did  not  make  such  admission,  where  it  admitted 
its  ownership  of  the  road,  and  under  the  evi- 
dence was  responsible  In  law  for  the  operation 
of  the  train  by  itself  or  any  other  company. 

[Ed.  Note. — Por  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  SS  4219-4228.] 

5.  Negligence— Contributory  Negligence— 
When  Question  fob  Juby. 

It  is  only  where  no  fact  is  left  in  doubt, 
and  no  deduction  or  inference  other  than  negli- 
gence can  be  drawn  by  the  jury  from  the  evi- 
dence, that  the  court  can  say,  as  matter  of  law, 
that  contributory  negligence  is  established  ;  and, 
even  where  the  facts  are  undisputed,  if  reason- 
able minds  might  draw  different  conclusions  up- 
on the  question,  it  is  one  for  the  jury. 

[Ed.  Note. — Por  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  SS  279-306.] 

6.  Railboads  —  Cbossing  Accident  —  Ques- 
tions fob  Juby— Evidence  Considered. 

A  woman  was  driving  along  a  highway  with 
her  13  year  old  son,  and  when  she  had  reached  a 
point  under  an  overhead  crossing  of  defendant's 
railroad,  the  horse  became  frightened  by  a  train 
crossing  the  bridge,  and  ran  away  causing  her 
d»»ath.  The  son  testified  that  they  approached 
cautiously,  stopping  once,  and  at  all  times  look- 
ed and  listened  for  an  approaching  train,  but 
neither  saw  nor  heard  the  train  until  they  were 
under  the  bridge.  Both  he  and  others  on  the 
highway  testified  that,  owing  to  obstructions, 
the  train  conld  not  be  seen  from  near  the  bridge 
until  it  was  within  300  feet.  The  train  was 
running  downgrade  without  steam,  and  did  not 
give  the  signal  of  its  approach  required  by  stat- 
ute. The  only  evidence  as  to  its  speed  was  the 
estimate  of  the  fireman,  who  testified  several 
years  afterward.  Held,  that  on  such  evidence 
the  court  properly  submitted  the  question  of 
contributory  negligence  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  SS  1166-1189.] 

7.  Dkath  — Action  fob  Wbongful  Death— 
Measure  of  Damages. 

In  an  action  under  the  statute  by  a  husband 
and  infant  children  to  recover  for  the  wrongful 
death  of  the  wife  and  mother,  the  children  are 
entitled  to  recover  for  loss  of  the  services  of  the 
defeased,  which  are  distinct  from  those  for 
which  the  husband  may  recover,  and  an  instruc- 
tion in  snch  a  case  that  the  children  were  enti- 
tled to  recover  the  value  of  the  mother's  "nur- 
ture and  instruction,  moral  and  physical,  and 
intellectual  training"  was  not  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  §  115.] 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  James  W. 
Taggart,  Judge. 


Action  by  Frank  W.  Johnson  and  others 
against  the  Southern  Pacific  Railroad  Compa- 
ny. Judgment  for  plaintiffs,  and  defendant 
appeals.  Affirmed. 

Canfleld  &  Starbuck,  for  appellant  Rich- 
ards &  Carrier,  for  respondents. 

LORIGAN,  J.  This  action  was  brought  to 
recover  damages  from  the  defendant  for  the 
death  of  the  wife  of  the  plaintiff,  Frank  W. 
Johnson,  and  mother  of  the  other  plaintiffs, 
alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  defendant  in  causing  one  of  its 
trains  to  approach  an  overhead  crossing  with- 
out signaling,  by  reason  whereof  a  horse 
that  the  plaintiff  Olin  W.  Johnson  was  driv- 
ing In  a  buggy  with  the  deceased  was  fright- 
ened, ran  away,  and  overturned  the  buggy. 
The  defense  interposed  was  a  general  denial 
and  contributory  negligence.  The  action  was 
tried  before  a  Jury,  which  returned  a  verdict 
for  $8,000,  and  from  the  judgment  entered 
thereon,  and  from  an  order  denying  the  mo- 
tion of  defendant  for  a  new  trial,  it  appeals. 

This  case  was  here  before  on  an  appeal 
from  a  judgment  entered  after  demurrer  to 
the  complaint  was  sustained.  The  only  point 
there  Involved  was  whether  It  was  necessary 
under  the  law  to  signal  the  approach  of  a 
train  at  an  overhead  crossing.  We  held  that 
the  law  requiring  signals  applied  to  all  cross- 
ings— at  grade  or  over  or  under  grade 
(Johnson  v.  S.  P.  R.  R.  Co.,  147  Cal.  624,  82 
Pac.  306,  1  L.  R.  A.  [N.  S.]  807)— and  re- 
versed the  judgment.  On  the  present  appeal 
the  facts,  stated  generally,  are  as  follows: 
Some  years  prior  to  the  accident  the  railroad 
had  constructed  over  Holllster  avenue,  In 
Santa  Barbara  county,  an  overhead  steel 
bridge.  The  avenue  runs  westerly  from  the 
city  of  Santa  Barbara  to  the  village  of  Gollta, 
and  the  railroad  In  crossing  it  runs  north- 
easterly. At  a  point  on  the  avenue  and  east 
of  the  crossing  the  natural  surface  of  the 
grade,  and  consequently  Holllster  avenue  It- 
self, originally  sloped  to  the  west  for  about 
1.000  feet  to  a  creek.  On  the  face  of  this 
slope  the  railroad  was  laid  upon  an  embank- 
ment some  11  or  12  feet  above  the  natural 
surface  of  the  ground.  In  order  to  give  head- 
way for  teams  to  pass  under  the  railroad,  and 
thus  to  make  the  railroad  crossing  an  over- 
head, Instead  of  a  grade,  crossing,  Holllster 
avenue  had  been  excavated  easterly  from  a 
point  about  400  feet  east  of  the  creek  so  as 
to  make  a  roadbed  nearly  level  to  a  point 
about  75  feet  east  of  the  crossing.  This  ex- 
cavation of  the  avenue  made  a  cut,  of  which 
the  sides,  commencing  from  the  point  of  ex- 
cavation on  the  west,  arose  gradually  as  they 
approached  the  crossing,  where  they  were 
about  9  feet  high,  making  the  railroad  at 
that  point  about  20  feet  above  the  excavated 
surface  of  the  avenue.  A  four  board  fence 
skirted  Holllster  avenue  on  the  south.  There 
were  other  physical  conditions  along  and  In 
the  vicinity  of  Holllster  avenue  and  the  cross- 
ing which  will  be  noted  later.   On  the  25th 
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of  July,  1901,  the  plaintiff  Olln  W.  Johnson, 
then  a  boy  about  13  years  of  age,  started 
with  his  mother  to  drive  eastward  in  a  buggy 
from  their  home  In  Oollta  to  the  city  of  Santa 
Barbara,  about  7  miles  distant  The  buggy  was 
an  ordinary  side-barred  buggy  with  the  top 
down.  The  boy  was  of  a  cautious  and  care- 
ful disposition,  and  he  and  his  mother  were 
familiar  with  the  road  and  the  bridge,  and 
had  often  driven  along  the  road.  When  they 
reached  a  point  about  450  feet  west  of  the 
railroad  bridge  they  stopped  and  listened, 
looking  In  both  directions  for  a  train.  Hear- 
ing and  seeing  none,  they  proceeded  at  a  slow 
Jog  trot  towards  the  crossing.  As  Mrs.  John- 
son and  her  son  were  approaching  the  crossing, 
they  were  constantly  looking  to  see  if  any 
train  was  approaching,  and,  seeing  or  hearing 
none,  started  to  drive  under  the  bridge,  when 
for  the  first  time  they  heard  the  rattle  of  an 
approaching  train  on  the  track  above.  This 
train  consisted  of  a  large  number  of  ballast 
cars,  and  was  engaged  in  getting  ballast  for 
a  newly  constructed  line  changes  in.  the  rail- 
road between  Santa  Barbara  and  Ventura. 
It  was  proceeding  from  Irma,  a  station  about 
three-quarters  of  a  mile  east  from  the  cross- 
ing, and  was  rolling  or  drifting  without  steam 
downgrade  towards  the  crossing.  No  signal 
or  warning  of  any  character  was  being  given 
of  Its  approach.  .  At  the  noise  of  the  train 
the  horse  immediately  took  fright,  became  un- 
manageable, galloped  from  under  the  bridge, 
struck  the  buggy  upon  the  side  of  the  cut 
tipping  It  over,  throwing  out  both  Mrs.  John- 
son and  her  son.  The  latter  was  slightly  In- 
jured, the  former  was  killed. 

At  the  close  of  the  evidence  for  plaintiffs, 
the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  in  the  case 
connecting  defendant  with  the  accident  This 
was  based  upon  the  theory  that  it  was  made 
an  Issue  under  the  pleadings  whether  the 
train  which  occasioned  the  accident  was  at 
the  time  thereof  being  operated  by  the  de- 
fendant and  that  plaintiff  had  failed  to  prove 
that  it  was.  Respondents  claim  that,  consid- 
ering the  entire  answer  of  defendant  no  such 
issue  was  raised,  or  If  It  was,  that  It  was  an 
Immaterial  one.  There  Is  no  necessity  for 
discussing  this  question.  The  complaint  in 
one  of  Its  paragraphs  specifically  averred  that 
upon  the  line  of  railroad  where  the  accident 
happened  the  defendant  was  maintaining  and 
operating  a  steam  railroad,  and  was  owner 
of  the  track  and  rolling  stock  and  other  ap- 
purtenances belonging  to  It  As  to  this  al- 
legation, the  answer  simply  denied  that  at 
any  time,  or  at  all,  said  defendant  was  main- 
taining or  operating  any  steam  railroad. 
There  was  no  denial  of  the  ownership  of  the 
track  and  rolling  stock  of  said  railroad  as  al- 
leged; and,  while  it  is  true  there  was  no 
direct  evidence  that  the  defendant  was  op- 
erating the  particular  train  occasioning  the 
accident  still  the  admitted  fact  that  It  owned 
the  track  and  rolling  stock  appurtenant  to  It 
was  sufficient  evidence,  In  the  absence  of  any- 


thing to  the  contrary,  from  which  a  proper 
and  reasonable  Inference  might  be  drawn  by 
the  jury  that  such  train  was  at  the  time  being 
operated  by  defendant  The  rule  Is  that 
where  it  is  shown,  or  Is  admitted,  as  It  was 
by  the  pleadings,  that  a  corporation  was  the 
owner  of  a  railroad,  in  the  operation  of  which 
a  wrong  was  committed,  the  presumption  is 
that  the  road  was  in  Its  possession  and  being 
operated  by  It  at  that  time.  Ferguson  v.  Wis- 
consin Central  Ry.  Co.,  63  Wis.  145,  23  N.  W. 
123;  Walsh  v.  Missouri  P.  Ry.  Co.,  102  Mo. 
582,  14  S.  W.  873,  15  S.  W.  757 ;  Peabody  v. 
Oregon,  etc.,  Ry.  Co.,  21  Or.  121,  26  Pac  1053, 
12  L.  R.  A.  823.  At  the  close  of  the  evidence, 
counsel  for  appellant  moved  the  court  for  the 
same  reason  as  just  considered,  to  Instruct 
the  jury  to  return  a  verdict  for  defendant 
which  was  denied.  This  motion  was  based 
upon  certain  evidence  submitted  by  the  de- 
fendant in  making  out  its  defense,  under 
which  it  was  claimed  that  another  corpora- 
tion, known  as  the  "Southern  Pacific  Compa- 
ny of  Kentucky,"  and  not  the  defendant,  the 
Southern  Pacific  Railroad  Company,  was  lia- 
ble to  plaintiffs  for  any  Injury  which  they 
may  have  sustained. 

A  lease  was  Introduced  in  evidence,  dated 
February  10,  1885,  made  by  the  defendant 
a  California  corporation,  to  the  Southern 
Pacific  Company  of  Kentucky,  as  authorized 
under  an  act  of  the  Legislature.  St.  1880, 
p.  21,  c.  28.  In  this  instrument  the  defend- 
ant leased  to  the  Southern  Pacific  Company 
for  99  years  "all  of  its  railroad,  situated  In 
the  state  of  California,  known  and  desig- 
nated as  the  'Southern  Pacific  Railroad  of 
California,'  with  all  Its  branches  and  all  rail- 
roads now  leased  under  it,  together  with  the 
rolling  stock,  telegraph  poles,  tools  and  prop- 
erty of  every  kind  and  nature  whatsoever, 
now  in  use  upon  or  in  connection  with  said 
railroad,  together  with  all  the  appurtenances 
thereunto  belonging,  with  the  right  to  possess, 
maintain,  use  and  operate  the  said  property, 
and  to  receive  the  rents,  issues  and  profits 
thereof."  In  the  lease  the  Southern  Pacific 
Company  agreed  that  it  would  "keep  the  said 
leased  property  in  good  order  and  condition 
and  repair,  operate,  maintain,  add  to  and  bet- 
ter the  same  at  its  own  expense,"  and  at  the 
termination  of  the  lease,  to  return  It,  with 
the  additions  and  betterments,  In  as  good 
condition  and  repair  as  at  the  date  of  the 
lease.  These  constituted  the  terms  of  the 
lease,  but  It  is  apparent  from  them,  taken 
In  connection  with  other  evidence  relative 
to  that  part  of  the  railroad  upon  which  the 
accident  took  place,  that  as  to  It  this  lease 
could  avail  the  defendant  nothing.  In  1886, 
a  year  subsequent  to  the  making  of  the  lease, 
a  corporation  was  organized,  known  as  the 
"Southern  Pacific  Branch  Railway  Company," 
for  the  purpose  of  constructing  a  railroad 
from  Saugus,  in  Los  Angeles  county,  to  EU- 
wood,  In  Santa  Barbara  county,  and  which  it 
completed  In  1886-87.  In  1888  the  said 
Southern  Pacific  Branch  Railway  Company 
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was,  with  divers  other  railroad  corporations, 
consolidated  into  the  Southern  Pacific  Rail- 
road Company  under  the  latter  name.  That 
part  of  the  road  on  which  the  accident  occur- 
red was  a  change  in,  or  addition  to,  the  road 
constructed  by  the  Southern  Pacific  Branch 
Railway  Company,  and  not  to  any  road  own- 
ed or  leased  or  in  existence  when  the  lease 
to  the  Southern  Pacific  Company  was  made 
by  this  defendant.  The  contention  of  appel- 
lant is  that  the  lease  Included  the  railroad 
where  the  accident  occurred,  as  well  as  the 
Southern  Pacific  Branch  Railway,  the  road  of 
which  it  was  a  part.  But  the  lease  Is  not 
capable  of  that  construction.  It  makes  no 
reference  to  future  acquired  railroads.  There 
is  no  doubt  or  ambiguity  in  the  language 
used  In  it,  nothing  equivocal  in  its  terms.  It 
clearly  and  plainly  speaks  of  the  property 
leased  under  St  as  railroad  property  of  the 
date  of  the  lease,  known  as  the  "Southern 
Pacific  Railroad  of  California,"  with  all  Its 
branches  and  all  railroads  now  leased  by  it, 
together  with  its  personal  property  now  in 
use  In  connection  with  said  railroads.  It 
clearly  speaks  in  the  present  tense,  and  as  of 
the  date  of  the  lease.  This  language  is  clear 
and  explicit  and  in  no  respect  equivocal,  and 
must  govern  the  interpretation  of  the  lease. 
Civ.  Code,  f  163a  It  limited  the  property 
leased  to  that  ovpied  by  the  Southern  Pacific 
Railroad  Company  at  its  date,  and  there  is 
no  warrant  for  extending  its  terms  by  con- 
struction so  as  to  include  subsequently  ac- 
quired railroad  property.  And  that  only  the 
roads  and  their  equipment  owned  when  the 
lease  was  made  were  intended  to  be  leased 
is  apparent  not  only  from  its  terms,  but  from 
the  conduct  of  the  parties  under  it.  It  Is 
provided  in  the  lease  that  the  Southern  Pacif- 
ic Company,  the  lessee  "shall  add  to  and  bet- 
ter the  same  (the  leased  property)  at  its  own 
expense."  It  is  shown  in  the  evidence  that 
after  the  lease  was  made,  the  Southern  Pacif- 
ic Company  made  changes  in  the  new  lines 
constructed  through  Santa  Barbara  county, 
of  wblch  the  portion  of  the  road  where  the  ac- 
cident occurred  is  a  part,  and  charged  the 
cost  of  such  construction  to  the  lessor,  the 
Southern  Pacific  Railroad  Company.  If  the 
parties  were  acting  under  the  lease  of  1885, 
this  cost,  under  Its  provisions,  would  have 
been  borne  by  the  Southern  Pacific  Company 
as  lessee,  and  not  by  the  Southern  Pacific 
Railroad  Company,  as  lessor.  While  the  lease 
of  1885  speaks  of  betterments  which  may  be 
made  by  the  Southern  Pacific  Company  as 
lessee,  the  change  which  was  being  made  in 
the  road  upon  which  the  accident  occurred 
was  not  in  the  nature  of  a  betterment  under 
the  lease.  The  change  was  an  improvement, 
not  being  made  on  any  road  which  was  em- 
braced in  the  lease,  but  upon  one  which  was 
not  included  in  it.  See  Betterments,  vol.  4, 
Am.  &  Eng.  Ency.  of  Law,  p.  7;  vol.  5  Cyc, 
p.  684. 

It  is  insisted,  however,  that  if  the  lease  of 
1885  did  not  embrace  this  subsequently  con- 


structed road,  there  was  sufficient  evidence 
to  sustain  an  implied  lease  of  It  from  the 
defendant  to  the  Southern  Pacific  Company, 
as  also  sufficient  evidence  to  establish  a  parol 
lease.  The  only  testimony  for  which  support 
In  either  of  these  positions  can  be  claimed 
is  that  of  C.  P.  Lincoln,  assistant  secretary 
of  the  defendant,  who  testified  that  the 
Southern  Pacific  Company  was  operating  the 
roads  all  down  in  the  locality  where  the  acci- 
dent happened.  He  identified  the  lease  of 
1885,  and  testified  on  direct  examination  that 
the  line  changes  as  made  were  turned  into 
the  operating  company — the  Southern  Pacific 
Company — under  that  lease,  and  that  this 
latter  company  was  operating  those  lines  and 
accounting  for  the  profits  under  that  lease. 
On  cross-examination  he  stated  he  reached 
his  conclusion  in  relation  to  that  matter  from 
the  lease  itself  and  by  seeing  the  distribution 
of  profits  from  year  to  year,  and  making 
entries  thereof  in  the  books  of  the  company, 
that  he  inferred  from  his  knowledge  of  the 
lease  of  1885  and  these  entries  that  the 
Southern  Pacific  Company  was  operating  all 
of  the  line  under  that  lease,  and  that  this  was 
the  entire  source  of  his  information.  He  tes- 
tified, also,  as  additional  information  on  the 
subject,  that  the  annual  report  of  the  South- 
ern Pacific  Company  showed  the  lines  leas- 
ed by  the  Southern  Pacific  Company,  and 
in  that  showing  appeared  the  Southern  Pacif- 
ic Railroad  as  one  of  its  leased  lines— that 
is,  an  addition— that  from  that  report  and 
the  entries  in  his  books  and  inspection  of  the 
lease  he  drew  the  conclusion  that  all  these 
new  roads  were  new  additions  to  the  main 
road  and  were  operated  under  the  lease.  It 
Is  apparent  that  the  testimony  of  this  wit- 
ness was  directed  to  the  lease  of  1885,  and 
amounted  simply  to  a  conclusion  on  bis  part 
that  the  lease  embraced  all  roads,  Including 
the  premises  In  question,  acquired  by  the 
Southern  Pacific  Railroad  Company  subse- 
quent to  the  making  of  the  lease,  as  well  as 
those  owned  by  that  company  at  the  date  of 
the  lease.  This  testimony  had  no  tendency 
to  prove  an  implied  contract  of  lease,  but 
amounted  only  to  an  Inference  on  the  part 
of  the  witness,  from  the  data  which  he  had 
in  the  office  of  the  company,  that  these  sub- 
sequently built  or  acquired  roads  were  em- 
braced in  the  lease  of  1885.  This  testimony, 
however,  was  incompetent  and  Ineffectual  for 
that  purpose.  The  lease  was  clear  and  plain 
to  the  point  that  only  railroads  owned  by 
the  Southern  Pacific  Railroad  Company  at 
Its  date  were  embraced  in  It ;  and,  this  being 
true,  it  was  not  permissible,  and  the  evidence 
was  Incompetent  to  extend  the  terms  of  the 
lease  by  parol  evidence  so  as  to  embrace  the 
subsequently  acquired  roads  in  it.  Phil. 
Elec.  R.  R.  Co.  v.  Trimble,  10  Wall.  367,  19  L. 
Ed.  948 ;  Morris  v.  Kettle,  57  N.  J.  Law,  218, 
30  Atl.  879;  Ralya  v.  Atkins,  157  Ind.  331, 
61  N.  E.  72G;  Holston  v.  Campbell,  89  Va. 
396,  16  S.  E.  274;  Devlin  on  Deeds,  8  840. 
Neither  did  this  evidence  prove  an  oral  lease. 
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There  was  nothing  to  show  that  any  negotia- 
tions were  entered  into  relative  to  such  a 
lease.  No  action  of  the  officers  of  either  cor- 
poration to  that  end  is  shown,  nor  the  terms 
of  any  such  lease.  Aside  from  the  lease  of 
1885,  which  we  have  seen  did  not  embrace 
the  road  In  question,  there  is  only  the  evi- 
dence of  the  witness  Lincoln  upon  which  any 
claim  of  a  parol  lease  can  be  based.  But  all 
this  witness  testified  to  was  that  the  South- 
ern Pacific  Company  operated  the  roads  and 
accounted  for  the  profits.  This,  however, 
did  not  establish  a  parol  lease,  because  such 
operation  would  be  consistent  with  other 
conventional  relations  aside  from  leasing; 
it  would  be  equally  consistent  with  the  rela- 
tion of  principal  and  agent  or  employer  and 
employe,  or  with  the  existence  of  a  trackage 
contract  or  a  mere  license. 

In  this  country  it  Is  the  accepted  doctrine 
and  general  rule  that,  as  a  railroad  company 
receives  a  public  franchise  Involving  the 
discharge  of  great  public  duties  and  entailing 
responsibilities  to  the  public,  among  other 
things,  in  the  operation  of  its  road,  it  cannot 
escape  responsibility,  or  avoid  the  discharge 
of  the  duties  and  obligations  imposed  under 
its  franchise,  by  voluntarily  leasing  its  road 
to  be  operated  by  another  company.  It  can 
only  relieve  itself  from  responsibility  for  In- 
juries resulting  from  such  operation  by  show- 
ing a  lease  made  ,  to  the  operating  company 
under  statutory  authority.  1  Elliott  on  Rail- 
roads (2d  Ed.)  §  427  et  seq. ;  Gulf,  C.  &  S.  R. 
R.  Co.  v.  Miller,  98  Tex.  270,  83  S.  W.  182 ; 
Singleton  v.  Southwestern  R.  R.  Co.,  70  Ga. 
464,  48  Am.  Rep.  574;  Abbott  v.  Johnstown, 
etc.,  R.  R.  Co.,  80  N.  Y.  27,  36  Am.  Rep.  572; 
R.  R.  Co.  v.  Brown,  84  U.  S.  445,  21  L.  Ed. 
675;  Thomas  v.  R,  R.  Co.,  101  U.  S.  71,  25 
L.  Ed.  950.  Legislative  authority  exists  In 
this  state,  under  the  act  of  1880  referred  to, 
whereby  a  corporation  may  lease  its  railroad 
property  to  another  company,  and  will  be  re- 
lieved from  personal  liability  for  an  Injury 
resulting  merely  from  the  negligent  operation 
and  handling  of  trains  by  the  lessee.  Lee  v. 
S.  P.  R.  R.  Co.,  116  Cal.  97,  47  Pac.  932. 
Relief  from  such  liability,  however,  only 
exists  where  there  is  proof  of  a  lease  made 
as  provided  in  the  act,  and  it  was  the  duty 
of  the  defendant  to  bring  itself  within  the 
terms  of  the  exemption  under  the  act  by 
showing  such  a  lease.  This  it  did  not  do. 
As  we  have  heretofore  said,  a  corporation 
shown  to  be  the  owner  of  a  railroad  is  pre- 
sumed to  be  in  actual  possession  and  opera- 
tion of  it,  and  this  presumption  is  not  re- 
pelled by  proof  merely  that  some  other  com- 
pany at  the  time  of  an  accident  resulting 
from  its  operation  was  operating  cars  over 
It.  Under  the  presumption  the  burden  is  up- 
on the  owner  to  show,  when  the  question  of 
liability  for  injury  by  moving  cars  arises, 
that  the  cars  which  Inflicted  the  Injury  were 
under  the  control  and  operation  of  some  oth- 
er company  by  virtue  of  the  lease  of  the  road. 
The  portion  of  the  road  here  in  question  wus 


not  embraced  in  the  lease  of  1885.  There 
was  no  proof  of  an  Implied  lease,  or  an  oral 
lease,  and,  the  presumption  from  the  owner- 
ship of  the  road  by  it  being  that  the  opera- 
tion of  the  cars  of  any  other  company  over 
it  was  permitted  under  some  contractual  ar- 
rangement or  relation  other  than  a  lease, 
which,  under  the  statute,  could  alone  relieve 
it  from  liability  for  the  injury  complained 
of,  the  motion  of  defendant  to  have  the  court 
instruct  the  Jury  to  return  a  verdict  in  de- 
fendant's favor,  on  the  ground  that,  if  any 
responsibility  existed,  It  was  that  of  the 
Southern  Pacific  Company,  was  properly  de- 
nied. 

The  court  In  one  of  Its  instructions  stated 
to  the  Jury  that  the  defendant  by  its  answer 
admitted  that  its  train  approached  and  pass- 
ed over  the  bridge,  but  denied  that  it  was 
negligent  In  its  management  Appellant 
claims  that  this  was  error,  because  it  In- 
sists that  the  answer  raised  an  issue  as  to 
whether  appellant  caused  this,  or  any  train, 
to  approach  the  crossing.  It  is  very  doubtful 
whether  any  such  issue  was  raised  by  the 
pleadings;  but,  assuming  that  it  was,  we  do 
not  think  the  verdict  should  be  disturbed  be- 
cause of  the  instruction.  We  cannot  see  how 
appellant  could  be  Injuriously  affected  under 
the  evidence  by  giving  it.  As  the  defendant 
was  the  admitted  owner  of  Jhe  road  and  the 
rolling  stock  being  operated  on  it,  it  was  re- 
sponsible In  law  for  any  accident  occasioned 
by  such  operation  by  any  other  company, 
unless  it  could  establish  that  such  other  com- 
pany was  operating  the  road  under  a  lease, 
as  provided  in  the  act  of  1880.  It  did  not 
establish  It;  and,  In  the  absence  of  proof  of 
a  lease,  the  defendant  was  In  law  responsible 
for  the  operation  of  any  train  over  its  track. 
For  all  purposes  of  responsibility  any  train 
operated  over  the  road  was  Its  train,  even 
though  operated  by  another  company.  Single- 
ton v.  Southwestern  R.  R.  Co.,  supra;  Ab- 
bott v.  Johnstown,  etc.,  R.  R.  Co.,  supra. 
Under  these  circumstances,  It  would  not  have 
been  error  on  the  part  of  the  court  to  have 
stated  to  the  jury  directly  that  the  defendant 
was  In  law  liable  for  any  Injury  occasioned 
by  the  operation  of  the  train,  provided  they 
found  that  It  was  being  operated  carelessly 
and  negligently  In  approaching  the  crossing, 
as  alleged  in  the  complaint,  and  it  was  not 
shown  that  the  deceased  had  been  guilty  of 
contributory  negligence.  In  this  view,  even 
conceding  that  It  was  not  proper,  according 
to  appellant's  theory  of  the  pleadings,  for  the 
court  to  Instruct  the  jury  that  the  defendant 
admitted  that  its  train  approached  the  cross- 
ing, still,  as  in  the  absence  of  proof  of  a  lease 
of  its  road  to  any  other  company,  which  was 
operating  its  cars  over  the  road,  defendant 
was  as  fully  liable  for  any  injury  occasioned 
by  such  operation  as  if  it  were  Itself  actually 
running  the  cars,  the  error  was  of  no  conse- 
quence. 

It  is  claimed  that  the  court  should  have  In- 
structed the  jury  on  the  motion  of  defendant 
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to  return  a  verdict  In  its  favor  upon  the 
ground  that  the  evidence  showed  that  the 
deceased  was  guilty  of  contributory  negli- 
gence. The  right  of  a  defendant  to  have  a 
jury  bo  Instructed  can  only  obtain  where  the 
evidence  conclusively  establishes  such  negli- 
gence. It  is  only  where  no  fact  Is  left  In 
doubt,  and  no  deduction  or  inference  other 
than  negligence  can  be  drawn  by  the  jury 
from  the  evidence,  that  the  court  can  say, 
as  a  matter  of  law,  that  contributory  negli- 
gence Is  established.  Even  where  the  facts 
are  undisputed,  if  reasonable  minds  might 
draw  different  conclusions  upon  the  question 
of  negligence,  the  question  is  one  of  fact  for 
the  Jury.  Seller  v.  Market  St.  Ry.  Co.,  139 
Cal.  2G8,  72  Pac.  1006. 

Referring  somewhat  to  the  evidence  in  the 
case  at  bar.  The  theory  of  the  appellant  Is 
that,  by  reason  of  certain  measurements  made 
by  their  witnesses,  and  from  observations 
made  by  them  as  to  the  points  along  Hollis- 
ter  avenue  traveled  by  Olln  Johnson  and  his 
mother,  from  which  a  train  approaching  the 
crossing  was  visible,  and  taking  into  consid- 
eration respectively  the  gait  at  which  the 
horse  was  going  and  .  the  rate  of  speed  at 
which  the  railroad  train  was  approaching 
the  crossing,  it  conclusively  appeared  that 
neither  the  deceased  nor  her  son  looked  for 
the  train.  It  is  reasoned  therefrom  that,  if 
they  had  looked,  they  could  have  seen  the 
train  approaching,  and  as  they  did  not  see  it, 
they  must  therefore  not  have  looked.  But 
the  facts  upon  which  this  theory  Is  based 
are  not  so  definitely  and  exactly  fixed  as  to 
warrant  the  deduction  as  a  matter  of  law. 
The  observations  of  the  witnesses  of  defend- 
ant were  made  some  four  and  a  half  years 
after  the  accident,  and  the  physical  condition 
of  things  along  the  plane  of  observation 
from  Holllster  avenue  to  the  railroad  track 
was  different  from  what  It  was  at  the  time 
of  the  accident.  Aside  from  the  fact  that  at 
several  points  along  Holllster  avenue  it  was 
obstructed  by  trees,  the  evidence  shows  that 
at  a  point  on  the  avenue  150  feet  west  of  the 
crossing  the  view  of  the  railroad  track  was 
obstructed  by  a  large  growth  of  tall  mustard 
on  a  knoll,  so  that  approaching  trains  could 
not  be  seen  further  than  a  distance  of  300 
feet  at  that  point  on  the  avenue.  As  to  the 
gait  of  the  horse  and  the  rate  of  speed  of 
the  train,  these  are  indefinite — the  horse  was 
jogging  along  probably  five  miles  an  hour,  the 
train  running  about  15  miles  an  hour.  The 
evidence  of  the  plaintiff  Olin  Johnson  Is 
that  both  he  and  his  mother  were  familiar 
with  the  crossing,  and  the  latter  nervous 
about  approaching  If,  that  they  stopped, 
looked,  and  listened  for  the  train  at  a  point 
on  Holllster  avenue,  heretofore  referred  to, 
and  saw  or  heard  none ;  that  his  mother  cau- 
tioned him  to  drive  slowly;  that  he  did  so, 
both  of  them  repeatedly  looking  and  listen- 
ing for  the  train,  but  saw  or  heard  nothing 
of  it,  until  as  he  drove  under  the  crossing, 
the  noise  of  its  approach  frightened  the  horse 


and  resulted  in  the  death  of  his  mother.  The 
testimony  of  the  fireman  of  the  train  (the 
engineer  had  died  before  the  trial)  was  that 
he  saw  the  horse  running  from  under  the 
bridge  as  the  train  passed  over  it.  The  tes- 
timony of  several  witnesses  driving  easterly 
and  westerly  under  the  crossing  at  the  time 
the  accident  happened,  and  who  were  as 
favorably  situated  as  the  Johnsons  for  see- 
ing the  train,  and  looked  to  see  if  It  was  ap- 
proaching, was  that  at  that  time  there  was 
no  train  In  sight.  The  fireman  testified  that 
the  train  was  moving  downgrade  at  about  15 
miles  an  hour.  This  was  but  an  estimate  on 
his  part,  given  years  after  the  accident.  It 
is  a  rule  of  physics  that  the  momentum  of 
bodies  increases  as  they  proceed  down  an  in- 
clined plane,  and  the  Jury  might  have  well 
taken  this  rule  Into  consideration  In  connec- 
tion with  the  testimony  of  plaintiffs  and  their 
witnesses  in  determining  whether,  in  ap- 
proaching the  crossing  on  a  downgrade,  the 
speed  of  the  train  was  not  greater  than  15 
miles  an  hour.  ,If  the  speed  was  greater,  the 
observations  of  the  witnesses  for  defendant 
that  the  train  could  be  seen  at  points  along 
the  track  from  stations  on  Holllster  avenue, 
being  based  on  a  speed  of  15  miles  an  hour, 
would  become  unimportant,  as  at  the  greater 
speed  the  train  would  not  be  In  sight,  when 
at  the  lesser  speed,  and  from  their  points 
of  observation,  It  might  be  visible.  It  Is  to 
be  noted,  too,  that  the  observations  made  by 
the  witnesses  for  defendant  did  not  take  Into 
calculation  the  large  growth  of  mustard— 
upwards  of  5  feet  in  height — upon  the  knoll 
as  It  existed  when  the  accident  occurred.  It 
was  not  there  when  they  made  their  observa- 
tions. The  evidence  shows  that  this  growth 
obstructed  a  view  beyond  300  feet  down  the 
track  at  a  point  150  feet  on  Holllster  avenue 
from  the  crossing.  The  jury  had  before  them 
the  testimony  of  plaintiff  Olln  Johnson,  and 
the  other  witnesses  in  behalf  of  plaintiff,  that 
they  looked  as  they  approached  the  crossing, 
and  saw  no  train  in  sight ;  the  testimony  of 
the  fireman  that  as  the  train  crossed  the 
horse  galloped  from  under  the  bridge;  the 
obstruction  of  the  mustard  growth  to  ob- 
servation by  the  Johnsons,  and  the  indefinite 
evidence  as  to  the  speed  of  the  train  and  the 
downgrade.  The  Jury  had  the  right  to  ac- 
cept the  testimony  of  the  witnesses  for  the 
plaintiff,  and  the  other  circumstances  refer- 
red to,  and  to  draw  such  inferences  there- 
from as  they  reasonably  warranted.  It  can- 
not be  said  It  was  an  unreasonable  inference 
for  them  to  draw  that  the  train  approached 
the  crossing  at  a  greater  rate  of  speed  than 
15  miles  an  hour,  and  that  this  fact,  with  the 
growth  of  mustard  obstructing  their  view 
of  the  track  as  they  reached  the  crossing, 
prevented  the  Johnsons  from  seeing  the  train 
at  any  point  when  it  would  be  In  sight,  ac- 
cording to  the  observation  of  the  witnesses 
of  defendant  based  on  a  speed  of  15  miles  an 
hour,  and  when  they  could  have  checked 
their  further  approach  to  the  crossing  or 
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turned  back  to  avoid  danger.  The  condition 
of  the  evidence  was  such  that  the  jury  had 
a  right  to  draw  this  inference,  and  hence,  it 
was  proper  for  the  court  to  refuse  to  take 
the  case  from  them. 

Appellant  complains  of  an  Instruction  to 
the  jury  as  to  the  elements  of  damage  re- 
coverable by  the  plaintiffs.  The  court  in- 
structed the  jury  that  the  husband  was  en- 
titled to  recover  the  value  of  the  present  and 
future  services  of  the  "wife  and  companion," 
and  the  children  the  value  of  the  mother's 
"nurture  and  instruction,  moral  and  physical, 
and  intellectual  training" ;  that  they  "must 
award  such  a  lump  sum  for  damages  as  will 
fully  compensate  the  plaintiffs,  both  the  hus- 
band and  children,  for  the  pecuniary  value  to 
them  of  the  life  of  the  wife  and  mother."  Ap- 
pellant's criticism  of  this  Instruction  is  that 
under  it  the  jury  were  to  take  into  considera- 
tion losses  in  common  to  all  the  plaintiffs, 
that  the  services,  for  the  loss  of  which  the 
children  were  entitled  to  recover,  were  ob- 
viously different  from  those  for  which  the 
husband  might  recover,  and  that  the  damages 
intended  by  the  statute  to  be  recoverable  are 
damages  common  to  all  the  plaintiffs,  and  do 
not  include  parental  care,  and  it  was  error 
for  the  court  to  instruct  the  jury  that  they 
might  include  In  their  verdict  the  value  to 
the  children  of  their  mother's  "nurture  and 
instruction,  moral  and  physical,  and  intel- 
lectual training."  We  state  the  position  of 
appellant  to  say  that  the  settled  law  of  the 
state  Is  against  it.  Just  such  an  Instruction 
as  Is  here  criticised  was  before  the  court  In 
Redfleld  v.  Oakland  C.  S.  Ry.  Co.,  110  CaL 
285,  42  Pac.  822,  1063.  It  was  there  held 
that,  In  the  statutory  action  of  this  char- 
acter, the  children  had  a  right  to  recover  for 
the  loss  of  such  services  as  the  trial  court  in 
this  case  specifically  indicated  they  might, 
and  as  services  distinct  from  those  for  the 
loss  of  which  the  husband  might  recover. 
This  makes  further  discussion  of  appellant's 
point  on  the  instruction  unnecessary. 

Several  other  grounds  are  advanced  for  a 
reversal,  which,  however,  we  deem  untenable. 

The  judgment  and  order  appealed  from  are 
affirmed 

We  concur:  HENSHAW,  J. ;  ANGELLOT- 
TI,  J. 


CITY  OF  SAN  BUENAVENTURA  et  aL  v. 
McGUIRE.  (Civ.  530.) 

(Court  of  Appeal,  Second  District,  California. 
July  8,  1008.     Rehearing  Denied  by  Su- 
preme Court  Sept  3,  1908.) 

1.  Municipal  Corporations  —  Ordinances— 
Repealing  Poweb— Statutes— "Mayor." 
The  general  municipal  act  of  March  13, 
1883  (St.  1883,  p.  93,  c.  49),  divides  cities  into 
six  classes,  provides  for  a  mayor  in  the  first 
four,  makes  him  in  the  fourth  class  a  member 
of  the  council,  with  the  right  to  vote  only 
in  case  of  a  tie,  and  in  the  last  two  classes  re- 
Quires  the  council  to  elect  one  of  its  members 


president,  imposing  on  him  the  duty  of  sign- 
ing all  ordinances  preliminary  to  publication, 
but  giving  him  no  veto  power,  and  not  re- 
quiring him  to  perform  the  duties  of  a  mayor. 
Act  March  27,  1897  (St.  1897,  p.  190,  c  129), 
entitled,  "An  act  to  require  ordinance  and  reso- 
lution passed  by  the  city  council  or  other  legis- 
lative body  of  any  municipality  to  be  presented 
to  the  mayor,  or  other  chief  executive  officer 
of  such  municipality,  for  his  approval,"  pro- 
vides (section  1)  that  every  ordinance  imposing 
a  penalty  passed  by  the  council  shall  before  it 
taxes  effect  be  presented  to  the  mayor  for  his 
approval,  and  that,  if  it  fails  to  receive  his  ap- 
proval, it  shall  be  lost,  unless  on  its  return  it 
receives  the  votes  of  three-fourths  of  all  the 
members,  "provided  that  *  •  •  this  section 
shall  not  apply  to  cities  in  which  the  mayor  is 
a  member  of  the  city  council,  or  other  govern- 
ing body,"  and  provides  (section  4,  p.  191)  that 
in  municipalities  in  which  there  is  no  mayor  the 
duties  imposed  on  said  officer  by  the  provisions 
of  the  act  shall  be  performed  by  the  president 
of  the  board  of  trustees,  or  other  chief  executive 
officer  of  the  municipality.  Held,  that  to  pre- 
vent injustice*  and  absurdity,  the  proviso  in 
section  1  should  be  made  to  read  mayor  or 
other  chief  executive,"  or  the  word  "mayor" 
should  be  held  to  include  all  executive  officers 
similarly  situated,  and  thus  prevent  a  const  ruc- 
tion giving  the  veto  power  to  the  president  of 
the  board  of  trustees  of  cities  of  the  fifth  and 
sixth  classes,  when  it  is  denied  to  the  mayor  of 
cities  of  the  fourth  class. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4450-4451.] 

2.  Mandamus — Compelling  Performance  of 
Ministerial  Act. 

The  act  of  the  president  of  the  board  of 
trustees  of  a  city  of  the  fifth  class  in  signing 
an  ordinance,  under  Act  March  13,  1883  (SL 
1883,  p.  93,  c.  49)  providing  that  he  shall  sign 
all  ordinances  preliminary  to  their  publication, 
being  ministerial,  may  be  enforced  by  writ  of 
mandate. 

3.  Same— Proper  Parties  Plaintiff . 

Conceding  that  a  city  and  the  members  of 
its  board  of  trustees  are  not  all  necessary  par- 
ties to  a  petition  to  compel  the  signing  of  an 
ordinance  by  the  president  of  the  board,  they 
are  proper  parties.  , 

4.  Constitutional  Law  —  Consideration  of 
Question  of  Constitutionality— Parties 
Affected. 

The  constitutionality  of  St.  1897,  p.  190, 
c.  129,  relative  to  presentation  of  ordinances  to 
the  chief  executive  of  a  city  for  his  approval, 
will  not  be  considered;  no  one  affected  by  the 
act  being  before  the  court  complaining,  as,  in 
fact,  under  its  proper  interpretation,  it  has 
no  application  to  any  city  now  organized. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  88  39,  43.] 

Petition  by  the  city  of  San  Buenaventura 
and  others,  constituting  a  majority  of  the 
members  of  its  board  of  trustees,  for  writ  of 
mandate  to  William  McGuire,  as  president 
of  said  board  of  trustees.  Peremptory  writ 
ordered. 

Merle  J.  Rogers,  for  petitioners.  Shepherd 
&  Poplin,  for  respondent 

ALLEN,  P.  J.  Petition  for  writ  of  man- 
date. San  Buenaventura  is  a  city  of  the 
fifth  class,  the  government  of  which,  by  the 
general  municipal  incorporation  act  of  1883, 
is  vested  in  a  board  of  five  trustees.  By  a 
vote  of  three  of  the  trustees,  being  the  pe- 
titioners herein,  an  ordinance,  in  the  ax- 
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erclse  of  the  police  power,  was  passed  Im- 
posing a  penalty.  The  president  of  the 
board  and  one  other  member  thereof  voted 
against  such  ordinance,  and  the  president, 
respondent  herein,  refuses  to  sign  the  ordi- 
nance, and  this  proceeding  Is  instituted  to 
compel  such  action  on  the  part  of  the  presi- 
dent A  demurrer  Is  Interposed  to  the  peti- 
tion, general,  as  well  as  upon  the  ground  of 
misjoinder  of  parties  plaintiff.  At  the  same 
time  an  answer  was  filed,  to  which  a  gen- 
eral demurrer  Is  Interposed. 

The  general  act  providing  for  the  organi- 
zation, incorporation,  and  government  of 
municipal  corporations,  enacted  March  13, 
1883  (St.  1883,  p.  93,  c.  49),  divides  the  cities 
of  the  state  Into  six  classes,  In  four  of  which 
a  mayor  Is  provided.  And  In  the  fourth  class 
he  la  made  a  member  of  the  council,  with  the 
right  to  vote  only  In  case  of  a  tie.  In  the 
fifth  and  sixth  classes  the  city  council  Is 
required  to  elect  one  of  Its  members  presi- 
dent. Among  the  duties  Imposed  upon  such 
president  of  the  city  council  Is  the  signing, 
in  conjunction  with  the  clerk,  of  all  ordi- 
nances preliminary  to  their  publication.  No 
veto  power  Is  given  to  tbe  president  of  the 
board  of  trustees  In  either  class,  nor  is 
there  anything  in  the  act  requiring  the  presi- 
dent of  the  board  of  trustees  to  perform 
the  duties  of  the  mayor.  Afterwards,  on 
March  27,  1897  (St.  1897,  p.  190,  c  129),  the 
Legislature  passed  an  act  entitled : 

"An  act  to  require  ordinance  and  resolution 
passed  by  the  city  council  or  other  leg- 
islative body  of  any  municipality  to  be 
presented  to  the  mayor,  or  other  chief  ex- 
ecutive officer  of  such  municipality,  for 
his  approval. 
"Section  L  Every  ordinance   •   •   •  Im- 
posing a  penalty,  which  shall  have  passed 
the  city  council,  shall,  before  It  takes  effect, 
be  presented  to  the  mayor  for  bis  approval. 
The  mayor  shall  return  such  ordinance  or 
resolution  to  the  city  council  within  ten 
days  after  receiving  it   If  he  approve  it,  he 
shall  sign  It,  and  it  sball  then  take  effect 
If  he  disapprove  It  he  sball  specify  bis  ob- 
jections thereto  In  writing.    If  he  do  not 
return  it  with  such  disapproval  within  the 
time  above  specified,  it  shall  take  effect  as 
If  he  had  approved  it   •   •   •   If  the  ordi- 
nance or  resolution  sball  fail  to  receive, 
upon  the  first  vote  thereon  after  Its  return 
with  the  mayor's  disapproval,  the  affirma- 
tive votes  of  three-fourths  of  all  the  mem- 
bers. It  shall  be  deemed  finally  lost   •   •  • 
provided,  that  the  provisions  of  this  section 
shall  not  apply  to  cities  in  which  the  mayor 
Is  a  member  of  the  city  council,  or  other 
governing  body. 

"Sec.  2.  The  word  *munlclpallty,'  and  the 
word  'city'  as  used  In  this  act,  shall  be  un- 
derstood and  so  construed  as  to  include,  and 
is  hereby  declared  to  Include,  all  corpora- 
tions heretofore  organized  and  now  existing, 


and  those  hereafter  organized,  for  municipal 
purposes." 

"Sec.  4.  In  municipalities  in  which  there 
Is  no  mayor,  then  the  duties  imposed  upon 
said  officer  by  the  provisions  of  this  act 
shall  be  performed  by  tbe  president  of  the 
boartl  of  trustees,  or  other  chief  executive 
officer  of  the  municipality." 

The  duties  devolving  upon  the  president 
of  the  board  of  trustees,  In  relation  to  tbe 
signing  of  an  ordinance  of  such  a  character 
as  the  one  under  consideration,  must  be 
determined  by  a  proper  construction  of  the 
acts  above  cited.  An  examination  of  the 
act  of  1897,  especially  when  we  consider 
the  language  of  section  2,  Impresses  one 
with  the  conviction  that  tbe  Legislature, 
under  a  mistaken  Idea  that  It  could  by 
general  laws  control  all  municipalities,  even 
In  their  municipal  affairs,  undertook  to  de- 
fine the  manner  in  which  all  of  such  munici- 
palities should  enact  their  ordinances,  and 
that  It  was  the  legislative  intent  that  every 
municipality  whose  chief  executive  officer 
was  not  a  member  of  the  legislative  body, 
and  therefore  not  familiar  with  proposed 
legislation,  should  be  provided  with  a  copy 
of  all  ordinances  passed  for  examination, 
that  he  might  approve  or  disapprove  the 
same.  It  Is  further  manifest  from  the  pro- 
viso that  it  was  the  legislative  Intent  that 
such  presentation  of  the  copy  of  the  ordi- 
nances, and  subsequent  acts  of  the  chief  ex- 
ecutive in  relation  thereto,  was  neither  nec- 
essary nor  proper,  where  the  chief  executive 
was  a  member  of  the  legislative  body.  It 
must  be  conceded  that  the  Legislature  was 
not  happy  In  the  manner  in  which  It  ex- 
pressed this  intent ;  for  the  act  provides  that 
the  chief  executive  officer  of  municipalities 
having  no  mayor  shall  perform  all  of  the 
duties  imposed  upon  a  mayor  by  section  1  of 
the  act  which  are  the  examination  after 
presentation,  and  approval  or  disapproval, 
and  In  the  proviso  is  mentioned  only  the 
"mayor,"  as  distinguished  from  the  other 
chief  executive,  and  the  whole  of  the  act 
Is  open  to  the  criticism  of  imposing,  by 
section  4,  certain  duties  upon  the  president 
of  the  board,  from  the  performance  of  which, 
by  the  proviso,  he  is  exempted.  "The  rule 
Is  well  settled  In  this  state,  and  most  prob- 
ably In  all  other  states,  that  if  a  statute 
Is  ambiguous  or  doubtful,  or  susceptible  of 
different  constructions  or  Interpretations, 
then  such  liberality  of  construction  is  justi- 
fied as  within  a  •  fair  Interpretation  of  its 
language  will  effect  its  apparent  object  and 
promote  justice."  Felton  v.  West,  102  Cal 
269,  36  Pac.  676.  To  construe  the  act  of 
1807  as  respondent  contends,  to  the  effect 
that  the  president  of  the  board  of  trustees 
of  a  city  of  the  fifth  class  Is  given  veto  pow- 
er, Is  to  say  that  the  Legislature  undertook 
to  confer  upon  one  member  of  the  board 
of  trustees,  who  should  be  selected  to  pre- 
side, power  and  authority  to  prevent  the 
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passage  of  any  ordinance,  except  by  the 
approval  of  every  other  member  of  the  couu- 
cil  except  himself;  and  that  as  to  cities 
of  the  fourth  class  the  mayor,  an  independent 
officer,  but  who  by  the  statute  of  1883  Is 
made  a  member  of  the  city  council,  should 
for  that  reason,  be  shorn  of  such  power 
and  required  to  sign  ordinances,  whether 
approved  or  disapproved  by  him,  if  a  ma- 
jority of  the  council  should  pass  them.  Mr. 
Justice  McFarland,  in  Re  Mitchell,  120  Cal. 
386,  52  Pac.  700,  speaking  for  the  court, 
says:  "Where  it  [a  statute]  is  fairly  suscep- 
tible of  two  constructions,  one  leading  Inev- 
itably to  mischief  or  absurdity,  and  the  oth- 
er consistent  with  justice,  sound  sense,  and 
wise  policy,  the  former  should  be  rejected 
and  the  latter  adopted."  Applying  this  rule, 
we  are  led  to  the  conclusion  that  however 
ambiguous  and  uncertain  the  language  of  the 
section  may  be,  and  however  difficult  it 
may  be  to  reconcile  the  two  sections,  never- 
theless the  general  Intent  of  the  Legislature 
is  so  apparent  that  the  proviso  found  in 
section  1  should  be  made  to  read  "mayor  or 
other  chief  executive,"  or  that  the  word 
"mayor"  should  be  held  to  Include  all  ex- 
ecutive officers  similarly  situated.  Other- 
wise, injustice  and  an  absurdity  would  re- 
sult. The  act  of  1807,  then,  having  no  ap- 
plication to  cities  or  towns  in  which  the 
mayor  or  other  chief  executive  is  a  member 
of  the  governing  body,  the  acts  of  respondent 
here  in  question  must  be  considered  with 
reference  to  the  provisions  of  the  municipal 
corporation  act  relating  to  municipalities 
of  the  fifth  class.  It  appears  to  be  conced- 
ed that,  so  considered,  the  duty  of  the  presi- 
dent of  the  board  of  trustees  in  signing  and 
authenticating  the  ordinances  of  the  town 
of  San  Buenaventura  is  a  ministerial  act, 
and  one  subject  to  enforcement  by  writ  of 
mandate. 

Counsel  for  respondent  further  contend 
that,  assuming  the  ministerial  character  of 
the  act,  nevertheless  the  petition  is  defective, 
In  that  there  is  a  misjoinder  of  parties  plain- 
tiff. It  may  be  conceded  that  the  city  of 
San  Buenaventura  and  the  Individuals  com- 
posing the  board  were  not  all  necessary  par- 
ties, but  It  does  not  follow  that  they  are 
improper  parties.  Barber  v.  Mulford,  117 
Cal.  358,  40  Pac.  206.  The  city  as  a  legal  en- 
tity affected  by  the  ordinance  is  beneficially 
interested  in  all  governmental  questions  with- 
in Its  jurisdiction,  and  may  sue  and  be  sued 
in  all  matters  affecting  the  municipality.  It 
certainly  is  interested  in  an  ordinance,  legally 
passed,  the  effectiveness  of  which  is  prevent- 
ed by  the  failure  of  one  of  Its  officials  to  per- 
form a  ministerial  act.  On  the  other  hand, 
the  three  members  of  the  board  of  trustees, 
as  trustees,  upon  whom  the  law  has  enjoined 
the  duty  of  enacting  legislation  necessary 
for  the  protection  of  the  citizens  and  In  the 
Interest  of  the  public  welfare,  are  Interested 
In  a  manner  different  from  the  great  mass 
of  the  public  In  seeing  to  the  complete  exe- 


cution of  their  trust  and  the  performance 
by  others  of  ministerial  acts  necessary  to 
the  full  protection  of  public  rights.  Com- 
missioners v.  Trustees,  71  Cal.  312,  12  Pac. 
224. 

It  is  further  insisted  that  the  act  of  1S07 
Is  unconstitutional  for  various  reasons  as- 
signed. We  think  It  sufficient  to  say  that 
this  act  under  the  constitutional  amendment 
only  applies  "to  cities  and  to  their  charters 
which  have  organized  under  the  general 
scheme  embraced  in  the  municipal  corpora- 
tion act"  Morton  v.  Broderlck,  118  Cal. 
487,  50  Pac.  644.  It  may  be  stated,  further, 
that,  only  cities  of  the  fourth,  fifth,  and 
sixth  classes,  under  any  reading  of  the 
act,  are  affected,  as  all  other  classes  men- 
tioned in  the  municipal  incorporation  art 
are  in  fact  governed  by  freeholders'  charters. 
Under  the  interpretation  above  given  to  the 
act  and  its  proviso,  the  same  has  no  present 
application  to  any  city  of  any  class  now  or- 
ganized, and  no  one  affected  by  the  act  is 
before  the  court  complaining. 

We  are  of  opinion,  therefore,  that  the 
petition  is  sufficient  to  entitle  the  petitioners 
to  the  relief  sought,  and  the  demurrer  there- 
to is  overruled;  further,  that  the  answer, 
which,  in  effect,  raises  only  the  legal  ques- 
tions involved  in  the  demurrer  to  the  peti- 
tion, constitutes  no  defense,  and  the  demur- 
rer to  such  answer  should  be  sustained. 

For  the  foregoing  reasons,  a  peremptory 
writ  of  mandate  should  Issue  as  prayed  for, 
and  it  is  ordered  accordingly. 

We  concur:  TAGGART,  J.;  SHAW,  J. 


CITY  OF  SAN  BUENAVENTURA  et  al  v. 
McGUIRE.    (S.  F.  5,053.) 

(Supreme  Court  of  California.    Sept.  3,  1008.) 

In  Bank.   Petition  for  rehearing.  Denied. 
For  opinion  of  District  Court  of  Appeal, 
see  07  Pac.  526. 

PER  CURIAM.   Rehearing  denied. 

BEATTY,  C  J.  I  dissent  from  the  order 
denying  a  transfer  of  this  cause,  because  it 
seems  perfectly  clear  to  me  that  the  decision 
of  the  District  Court  of  Appeal  violates  a 
canon  of  statutory  construction  universally 
accepted  by  common-law  courts,  and  which 
in  this  state  has  been  made  a  part  of  our 
Code  law.  "In  the  construction  of  a  statute 
or  Instrument  the  office  of  the  Judge  Is  sim- 
ply to  ascertain  and  declare  what  Is  in  terms 
or  in  substance  contained  therein,  not  to 
insert  what  has  been  omitted,  or  to  omit  what 
has  been  inserted,  and  where  there  are  sever- 
al provisions  or  particulars,  such  a  construc- 
tion, Is  if  possible,  to  be  adopted  as  will 
give  effect  to  all."  Code  CIv.  Proc.  §  185S. 
This  rule  requires  that  meaning  and  effect 
should  be  given  to  section  4  of  the  act  of 
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1897  (St  1807,  p.  191,  c.  129),  if  possible. 
The  construction  adopted  by  the  court  de- 
prives that  section  of  all  meaning,  and  of 
any  possible  effect,  completely  obliterates  It 
from  tbe  statute,  and  this  partly  upon  the 
ground  of  the  supposed  absurdity  which 
would  result  from  giving  it  effect,  and  partly 
upon  the  ground  that,  if  the  proviso  at  the 
end  of  section  one  is  given  any  effect,  there 
is  a  conflict  between  It  and  section  4,  and 
that  the  proviso,  being  more  reasonable,  and 
more  in  accordance  with  the  supposed  gen- 
eral Intent  of  the  law,  must  prevail.  In  my 
opinion  neither  of  these  reasons  holds  good. 
The  supposed  absurd  result  of  giving  effect 
to  section  4  Is  that  it  would  be  impossible  to 
pass  an  ordinance  imposing  a  penalty,  or 
an  ordinance  of  any  other  of  the  classes 
enumerated  In  section  1  of  the  act,  without 
the  vote  of  every  other  member  of  the  board 
If  the  president  happened  to  be  opposed  to 
Its  adoption.  This  must  be  conceded,  but,  If 
the  Legislature  had  passed  an  act  plainly  re- 
quiring a  unanimous  vote  of  the  board  to 
give  validity  to  an.  ordinance  of  any  of  the 
enumerated  classes,  I  know  of  no  ground 
upon  which  a  court  could  take  upon  Itself  to 
enforce  an  ordinance  which  had  received 
only  four  out  of  five  votes  In  the  council. 
And  if,  giving  effect  to  all  the  provisions  of 
the  act  of  1897,  it  must  be  conceded  that  four 
out  of  five  votes  are  required  to  pass  such 
an  ordinance  against  the  opposition  of  the 
president,  there  appears  to  be  even  less  justi- 
fication for  the  judicial  enforcement  of  such 
an  ordinance  when  it  has  been  passed  by 
the  vote  of  a  bare  majority  of  the  board  and 
against  tbe  opposing  vote  of  tbe  president. 

As  to  the  supposed  conflict  between  the 
proviso,  if  given  any  effect,  and  section  4, 
it  proves  to  be  an  unfounded  supposition 
■when  it  is  shown  that  tbe  purpose  of  the 
proviso  is  fulfilled  in  applying  it  to  munici- 
pal corporations  of  the  fourth  class,  In  which 
class,  and  in  which  class  alone,  the  mayor — 
an  ofUcer  elected  by  the  people — is  made  a 
member,  eo  nomine,  of  the  council,  the  leg- 
islative body,  and  given  a  casting  vote  in  the 
passage  of  ordinances.  St  1883,  p.  226,  a 
49.  The  proviso,  I  say,  has  its  full  effect 
In  its  application  to  corporations  of  the 
fourth  class,  and  there  was  a  valid  and  per- 
fectly apparent  reason  why  the  mayor  In 
that  class  of  corporations  should  be  specially 
excepted  from  the  requirements  of  the  act 
of  1807;  for  by  section  670  of  the  municipal 
corporations  act  his  veto  power  and  the  mode 
of  its  exercise  was  already  clearly  and  ex- 
actly defined.  If  his  power  was  not  to  be 
enlarged,  the  proviso  was  necessary,  and,  as 
its  only  effect  was  to  leave  the  mayors  of 
that  class  of  corporations  with  the  same 
veto  power  they  had  been  accustomed  to  ex- 
ercise, we  are  bound  to  suppose  that  was 
what  the  Legislature  meant  In  this  view 
there  is  no  conflict  between  the  proviso  and 
section  4.  The  first  applies  to  cities  where 
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the  mayors  elected  by  popular  vote  are  mem- 
bers of  the  city  council — cities  of  tbe  fourth 
class.  Tbe  second  applies  to  cities  in  which 
there  are  no  mayors,  eo  nomine,  independent 
officers  elected  by  popular  vote,  but  only  a 
president  of  the  board  of  trustees,  viz.  (cit- 
ies of  the  fifth  and  sixth  class),  upon  whom 
the  duties  prescribed  by  the  act  are  devolv- 
ed. There  is,  in  my  opinion,  no  conflict  in  the 
different  provisions  of  the  act,  no  ambiguity 
or  uncertainty,  and  nothing  in  tbe  result  of 
Its  enforcement  according  to  its  terms  which 
a  court  is  entitled  to  pronounce  an  absurdity 
which  the  Legislature  cannot  be  supposed  to 
have  contemplated. 

I  think  the  writ  of  mandate  should  have 
been  denied. 


TOOMEY  et  al.  v.  KNOBLOCH  et  at. 
(Civ.  503.) 

(Court  of  Appeal,  Third  District  California- 
July  24,  1908.) 

1.  Municipal  Corporations  —  Assessmknts 
fob  Street  Improvements— Vauoitt— Ac- 
tions—Parties. 

Under  Code  Civ.  Proc.  §  378,  providing 
that  all  persons  having  an  interest  in  the  "sub- 
ject of  the  action,"  may  be  joined  as  plaintiffs, 
owners  in  severalty  of  different  lots  may  join  as 
plaintiffs  in  a  suit  for  the  cancellation  of  the 
warrant  of  assessment  for  street  work,  though 
the  lien  on  each  lot  is  separate. 

[Ed.  Note.— For  cases  in  point  «ee  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  5  1203.] 

2.  Appeal  and  Error— Harmless  Error— 
Misjoinder  of  Parties— Rulings  on  De- 

MURBEB. 

Any  misjoinder  of  parties  plaintiff  in  an 
action  by  owners  in  severalty  of  different  lots 
for  the  cancellation  of  the  warrant  of  assess- 
ment for  street  work  is  without  prejudice  to 
defendant;  and  the  overruling  of  a  demurrer  , 
to  the  complaint  on  that  ground  does  not  war- 
rant the  reversal  of  a  judgment  against  defend- 
ant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4070.] 

3.  Pleading— Denial—  Sufficiency. 

In  an  action  by  owners  in  severalty  of  dif- 
ferent lots  for  the  cancellation  of  the  warrant 
of  assessment  for  street  work,  an  answer  which 
denies  that  a  plaintiff  claiming  to  own  two  lots 
now  is  or  ever  has  been  the  owner  of  two  lots 
does  not  deny  the  ownership,  for  a  denial  in  the 
conjunctive  raises  no  issue  as  to  the  ownership 
of  either  of  the  lots,  and  relieves  plaintiff  of  the 
duty  of  proving  ownership. 

[Ed.  Note.— For  cases  in  point  «ee  Cent.  Dig. 
vol.  39,  Pleading,  8  263.] 

Appeal  from  Superior  Court  Fresno  Coun- 
ty ;  H.  Z.  Austin,  Judge. 

Action  by  W.  F.  Toomey  and  others  against 
F.  Knobloch  and  others.  From  a  judgment 
for  plaintiffs,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.  Affirmed. 

J.  P.  Bernhard,  for  appellanta  Souther- 
land  &  Barbour,  for  respondents. 

BURNETT,  J.  By  the  Judgment  it  was 
determined  that  certain  assessments  for 
street  work  are  void,  and  tbe  cancellation  of 
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the  entire  record  of  the  warrant,  assessment, 
and  diagram  In  the  office  of  the  superintend- 
ent of  streets  was  adjudged  because  unau- 
thorized by  law. 

There  are  only  two  reasons  urged  by  ap- 
pellants for  a  reversal  of  the  Judgment  and 
the  order  denying  the  motion  for  a  new  trial, 
neither  of  which  possesses  any  substantial 
merit  The  plaintiffs  are  the  owners  in  sev- 
eralty of  different  lota,  and  the  contention  is 
made  that  they  are  improperly  joined  as 
plaintiffs,  and  that,  therefore,  the  demurrer 
to  that  effect  should  have  been  sustained. 
But  the  trial  court  was  right  in  its  ruling  be- 
cause the  statute  expressly  authorizes  the 
joinder  of  plaintiffs  in  one  action  to  accom- 
plish a  common  purpose.  Section  378  of  the 
Code  of  Civil  Procedure  provides  that  "all 
persons  having  an  interest  in  the  subject 
of  the  action  and  in  obtaining  the  relief  de- 
manded, may  be  joined  as  plaintiffs."  It  is 
true  that  it  is  not  always  easy  to  determine 
"the  subject  of  the  action."  Mr.  Pomeroy 
say 8:  "The  term  does  not  seem  capable  of 
any  clear  and  complete  analysis,  and  the  re- 
sult is  that  it  may  denote  the  thing  if  any — 
land,  chattel,  person,  fund,  estate,  and  the 
like— in  respect  of  which  rights  are  sought 
to  be  maintained  and  duties  enforced,  or  it 
may  denote  the  sum  of  the  questions  between 
the  parties  to  be  determined  by  the  judgment 
of  the  court."  Pomeroy's  Remedies  (4th  Ed.) 
I  384. 

In  the  case  at  bar,  though,  the  only  thing 
in  controversy  affecting  the  rights  of  the 
parties  Is  the  validity  of  the  assessment,  and 
there  is  no  good  reason  why  that  should  not 
be  considered  the  subject  of  the  action.  It 
is  true  that  the  Hen  as  to  each  lot  is  separate 
and  distinct,  and  the  relief  sought  Is  the  can- 
cellation of  as  many  distinct  liens  as  there 
are  lots  affected  by  the  alleged  Invalid  as- 
sessment, but  the  common  ground  of  com- 
plaint In  which  all  the  plaintiffs  are  interest- 
ed is  that  the  warrant  of  assessment,  the 
source  and  basis  of  all  the  alleged  liens,  is 
invalid,  and  hence  there  is  no  support  for 
the  claim  against  any  of  the  property,  and 
the  relief  demanded  which  affects  all  who 
are  joined  in  the  action  is  the  cancellation  of 
said  warrant.  The  adjudication  of  this  com- 
mon interest  and  the  determination  and  appli- 
cation of  this  common  relief  in  favor  of  plain- 
tiffs necessarily  lead  to  ihe  removal  of  the 
cloud  upon  the  title  to  all  the  property.  It 
must  be  clear,  therefore,  that  all  the  plaintiffs 
are  interested  In  the  subject  of  the  action 
and  In  obtaining  the  relief  demanded,  and, 
even  if  not  all  necessary,  they  were  at  least 
proper  parties  to  the  proceeding.  Owen  v. 
Frlnk,  24  Cal.  177 ;  People  v.  Morrell,  26  Cal. 
361 ;  Churchill  v.  Lauer,  84  Cal.  236,  24  Pac. 
107;  Pomeroy's  Remedies  (3d  Ed.)  §  183;  J»l 
Ency.  Plead.  &  Prac.  pp.  463-466.  But  again, 
if  the  ruling  of  the  court  was  technically  er- 
roneous, it  is  perfectly  clear  that  defendants 
were  not  prejudiced  thereby.    Daly  v.  Rud- 


dell,  187  CaL  674,  70  Pac.  784 ;  Woollacott  et 
al.  v.  Meekln,  151  Cal.  701,  91  Pac.  612.  In 
the  latter  case  It  is  said:  "Assuming  that 
there  was  a  misjoinder  of  parties  plaintiff  in 
an  action  by  12  persons  owning  separate  lots 
of  land  to  obtain  a  decree  declaring  void  such 
assessment  and  the  bonds  issued  thereon  con- 
stituting a  lien  on  their  land,  still  such  mis- 
joinder was  without  prejudice  to  the  defend- 
ant, and  the  overruling  of  a  demurrer  to  the 
complaint  on  that  ground  will  not  warrant 
the  reversal  of  a  Judgment  against  the  de- 
fendant." 

The  other  point  urged  by  appellants  is  as 
easily  disposed  of.  It  was  not  necessary  for 
plaintiffs  to  prove  the  title,  for  the  reason,  as 
pointed  out  by  respondents,  that  it  was  not 
denied  by  defendants.  The  attempted  denial 
is  in  this  form:  "This  defendant  has  no  in- 
formation or  belief  with  reference  to  the  al- 
legations contained  In  paragraph  1  of  said 
complaint  sufficient  to  answer  the  same,  and 
basing  his  denial  upon  that  ground,  denies 
that  the  plaintiff,  W.  P.  Toomey,  now  is  or 
ever  has  been  the  owner  of  lot  7  and  the  north 
half  of  lot  8  of  Griffith's  addition."  The  de- 
nials are  similar  as  to  the  other  plaintiffs, 
each  of  whom  claims  to  own  more  than  one 
lot  It  is  too  well  settled  for  further  con- 
troversy that  such  a  denial  In  the  conjunc- 
tive raises  no  Issue  as  to  the  ownership  of 
either  of  the  lots,  and  hence  relieves  the 
plaintiff  from  any  legal  duty  to  prove  the  al- 
legation. Leroux  v.  Murdock,  51  Cal.  541; 
Young  v.  Miller,  63  Cal.  302;  Wise  v.  Rose, 
110  Cal.  163,  42  Pac.  569;  Nolan  v.  Hentig, 
138  Cal.  283,  71  Pac.  440. 

The  Judgment  and  order  are  affirmed. 

We  concur :  CHIPMAN,  P.  J. ;  HART,  J. 


BOURI  v.  SPRING  VALLEY  WATER  CO 
(Civ.  487.) 

(Court  of  Appeal,  Third  District,  California. 
Aug.  1,  1908.) 

1.  Waters  and  Wateb  Courses  —  Water 
Companies—  Supplying  Water  for  Domes- 
tic Purposes— Obligations. 

A  company  supplying  water  for  domestic 
purposes  must,  on  furnishing  water  for  a  boiler 
used  in  operating  a  laundry,  use  such  applian- 
ces in  connection  with  its  pipe  system  as  will 
effectually  keep  water  supplied  by  it  and  once 
used  from  returning  through  the  feed  pipes  to> 
the  mains,  thereby  preventing  the  pollution  of 
the  water  in  the  mains. 

[Ed.  Note.— Por  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  270.J 

2.  Same. 

One  receiving  from  a  company  which  also 
supplies  water  for  domestic  purposes  water  for 
his  boiler  used  in  a  laundry  has  no  right  to  use 
the  feed  pipes  for  the  purpose  of  relieving  the 
boiler  of  excessive  pressure,  but  he  must  provide 
in  connection  with  the  boiler  safety  appliances 
for  the  escape  of  steam,  thus  relieving  the  boil- 
er of  excessive  pressure. 

[Ed.  Note.— For  cases  in  point  see  Cent  Disr. 
vol.  48,  Waters  and  Water  Courses,  |  270.] 
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S.  Same. 

A  company  supplying  water  for  domestic 
purposes  also  supplied  water  for  a  boiler  used 
in  a  laundry.  It  knew  that  the  owner  of  the 
boiler  was  in  the  habit  of  wrongfully  using  its 
pipes  to  relieve  the  boiler  of  excessive  pressure, 
and  that  he  had  provided  no  other  means  of  dis- 
posing of  the  surplus  steam.  It  installed  a 
check  valve  in  the  feed  pipes  through  which  it 
conveyed  water  to  the  Doiler  with  knowledge 
that  the  effect  of  the  installation  would  be  to 
cause  the  boiler  to  explode  because  of  excessive 
steam  pressure,  and  it  failed  to  give  any  notice 
to  the  owner.  Held,  that  it  was  liable  for  the 
explosion  of  the  boiler  caused  by  excessive  pres- 
sure. 

4.  Same— Complaint— Sufficiency. 

A  complaint  in  an  action  against  a  water 
company  for  the  explosion  of  a  boiler,  resulting 
from  the  installation  of  a  check  valve  in  the 
pipe,  which  supplied  water  to  the  boiler,  which 
alleges  that,  when  the  check  valve  was  attached, 
the  company  knew  that  it  would  confine  the  hot 
water  and  steam  in  the  boiler,  and  prevent  the 
came  from  passing  through  the  feed  pipe  so  as 
to  relieve  the  boiler  from  excessive  pressure,  etc., 
is  bad  on  demurrer  for  failing  to  clearly  allege 
that  the  company  knew  that  plaintiff  was,  at 
the  time  of  the  installation  of  the  check  valve, 
using  the  feed  pipe  as  a  vent,  and  had  no  other 
means  of  relieving  the  pressure. in  the  boiler. 

5.  Same. 

Where  plaintiff  suing  for  the  explosion  of  a 
boiler  was  primarily  at  fault  for  failing  to  pro- 
vide the  boiler  with  safety  appliances  for  the 
••scape  of  steam,  and  he  wrongfully  used  de- 
fendant's feed  pipe  through  which  water  for 
the  boiler  was  supplied  by  defendant,  he  must, 
to  state  a  cause  of  action  against  defendant, 
clearly  show  that  the  act  of  defendant  in  install- 
ing the  check  valve  in  the  feed  pipe,  and  thereby 
preventing  the  escape  of  steam  from  the  boiler 
causing  it  to  explode,  was  negligence  so  flagrant 
as  to  overcome  the  wrongful  act  of  plaintiff  him- 
self. 

6.  Pleading  —  Demurrer  —  Sustaining  De- 
murrer Without  Leave  to  Amend. 

Where  plaintiff  was  afforded  two  opportuni- 
ties to  amend  his  complaint,  so  as  to  overcome 
objections  raised  by  general  demurrer,  and  he 
was  familiar  with  the  defects  in  the  pleading, 
it  was  not  error  on  sustaining  a  demurrer  to  the 
second  amended  complaint  to  sustain  It  without 
leave  to  amend,  and  render  judgment  for  defend- 
ant. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Henri  Bouri  against  the  Spring 
Valley  Water  Company.  From  a  judgment 
for  defendant,  on  sustaining  a  demurrer  to 
the  second  amended  complaint  without  leave 
to  amend,  plaintiff  appeals.  Affirmed. 

J.  F.  Chapman,  for  appellant.  A.  E.  Shaw;, 
for  respondent. 

HART,  J.  The  court  below  sustained  a 
demurrer  to  the  second  amended  complaint 
without  leave  to  amend.  Judgment  was 
thereupon  entered  In  favor  of  the  defend- 
ant.  This  appeal  is  from  said  judgment. 

The  action  was  commenced  for  the  pur- 
pose of  recovering  damages  from  the  de- 
fendant for  Injuries  sustained  to  certain 
property  of  plaintiff,  and  which  are  alleged 
to  have  been  caused  through  the  negligent 
acta  of  the  defendant  The  defendant  is  a 
corporation  whose  principal  place  of  busi- 


ness Is  in  the  city  -and  county  of  San  Fran- 
cisco, and  is  engaged  in  the  business  of  sup- 
plying water  to  the  inhabitants  of  said  city 
and  county  for  domestic  purposes. 

The  second  and  third  paragraphs  of  the 
complaint  recite  the  history  of  the  transac- 
tion out  of  which  the  controversy  arises, 
and  contain  the  gravamen  of  the  complaint, 
and  we  therefore  here  present  said  para- 
graphs In  their  entirety: 

"(2)  That  on  the  12th  day  of  July,  1905, 
at  the  time  of  the  explosion  hereinafter 
mentioned,  and  for  a  long  time  prior  thereto, 
and  including  the  month  of  June  1905,  said 
plaintiff  was  maintaining  and  operating  a 
laundry  at  number  514  Central  avenue,  Id 
said  city  and  county  of  San  Francisco;  that 
during  all  of  said  times  said  plaintiff  used 
In  said  laundry  a  galvanized  iron  boiler  of 
large  capacity,  to  wit,  of  100  gallons  of  wat- 
er, for  the  purpose  of  heating  water  In  said! 
boiler,  to  be  used  in  the  operation  of  said 
laundry,  all  of  which  was  well  known  to  said 
defendant,  Its  servants,  and  employes  dur- 
ing all  of  said  time,  and  at  the  time  the 
check  valve  was  attached  to  the  pipe  as  here- 
inafter mentioned;  that  during  all  of  said 
time  said  defendant,  through  a  pipe  attached 
to  said  boiler,  supplied  water  to  said  boiler, 
from  a  main  of  said  defendant  in  the  ad- 
joining street,  for  the  purpose  of  being  used 
in  said  laundry;  that  said  plaintiff  paid 
said  defendant  the  charges  demanded  and 
required  by  said  defendant  for  the  water 
thus  supplied. 

"(3)  That  on  or  about  the  20th  day  of 
June,  1905,  said  defendant,  by  its  servants 
and  employes  and  without  the  knowledge  or 
consent  of  plaintiff,  attached  a  check  valve 
to  said  pipe  through  which  said  defendant 
supplied  water  to  said  boiler,  as  hereinbe- 
fore stated,  to  wit,  in  the  feed  pipe  leading 
from  said  main  to  said  boiler;  that  said 
check  valve  thus  attached  confined  the  hot 
water  and  steam  in  said  boiler,  and  thus  pre- 
vented the  same  from  passing  through  said 
feed  pipe  so  as  to  relieve  said  boiler  from 
excessive  pressure,  and  that,  by  reason  of  said 
check  valve  being  thus  attached,  the  pres- 
sure of  the  hot  water  and  steam  in  said 
boiler  was  greatly  increased,  and,  In  con- 
sequence thereof,  said  boiler  did  on  said  12tb 
day  of  July,  1905,  explode  with  great  force 
and  violence,  and  by  reason  thereof  the 
said  building  where  said  laundry  was  main- 
tained and  operated  was  greatly  damaged 
and  Injured;  that  prior  to  the  time  said 
check  valve  was  thus  attached  to  said  pipe 
sufficient  of  the  hot  water  and  steam  in 
said  boiler  did  pass  through  said  feed  pipe 
so  as  to  relieve  said  boiler  from  excessive 
pressure;  that  at  the  time  said  check  valve 
was  thus  attached  to  said  pipe  the  said 
defendant,  its  servants,  and  employes,  who 
thus  attached  said  check  valve  to  said  pipe, 
well  knew  that  the  operation  of  said  check 
valve  when  thus  attached  to  said  pipe  would 
be  to  confine  the  hot  water  and  steam  in 
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said  boiler,  and  prevent  the  same  from  pass- 
ing through  said  feed  pipe  so  as  to  re- 
lieve said  boiler  from  excessive  pressure  of 
said  hot  water  and  steam,  and  said  de- 
fendant, its  servants,  and  employes  should 
reasonably  have  then  known  that  thus  at- 
taching said  check  valve  to  said  pipe  was 
liable  to  cause  said  boiler  to  explode;  •  *  • 
said  plaintiff  had  no  knowledge  or  informa- 
tion that  said  check  valve  had  been  attached 
to  said  pipe  until  after  the  explosion  herein- 
before mentioned  occurred;  that  the  act  of 
attaching  said  check  valve  to  said  pipe  as 
above  stated  was  a  careless  and  negligent  act 
on  the  part  of  said  defendant,  and  its  said 
servants  and  employes."  The  demurrer  is 
both  general  and  special.  We  are  of  the 
opinion  that  the  general  demurrer  was  prop- 
erly sustained.  It  is  therefore  unnecessary 
to  refer  to  the  special  demurrer. 

The  contention  of  the  respondent  is  that 
the  allegations  of  the  complaint  disclose  such 
contributory  negligence  upon  the  part  of 
plaintiff  in  the  management  of  the  boiler, 
the  bursting  of  which  as  alleged  caused  the 
damage  complained  of,  as  to  destroy  his 
right  of  recovery,  inasmuch  as  there  is  noth- 
ing in  said  complaint  showing  that  plaintiff 
had  equipped  said  boiler  with  safety  ap- 
pliances for  relieving  the  pressure.  It  must 
be  conceded  that  it  was  and  is  the  duty  of 
the  defendant  to  Invoke  the  use  of  such  ap- 
pliances in  connection  with  its  pipe  system  as 
will  effectually  keep  water  supplied  by  it 
and  once  used  from  returning  through  the 
feed  pipes  to  the  mains,  thereby  preventing 
the  pollution  of  the  water  in  the  mains, 
and  thus  the  impairment  of  its  potableness  or 
use  for  general  domestic  purposes.  It  must 
further  be  conceded  that  the  plaintiff  had 
no  right  or  authority  to  use  the  feed  pipe  for 
the  purpose  of  relieving  the  boiler  of  exces- 
sive pressure,  but  that  it  was  his  duty  to  pro- 
vide, in  connection  with  said  boiler,  safety 
appliances  or  a  vent  for  the  escape  or  vent- 
ing of  the  steam  from  said  boiler  and  thus 
relieving  it  of  inordinate  pressure.  It  may 
also  be  stated  as  a  well-settled  rule  of  the 
law  of  torts  that  if  the  plaintiff  had  used, 
though  wrongfully,  the  pipes  of  the  defend- 
ant for  the  purpose  of  relieving  the  said 
boiler  of  excessive  pressure,  and  the  defend- 
ant knew  that  plaintiff  was  and  had  been 
accustomed  to  so  using  said  pipes,  and  that 
the  plaintiff  himself  had  provided  no  other 
means  for  disposing  of  surplus  steam  and 
thus  relieving  the  pressure,  and  the  defend- 
ant installed  a  check  valve  In  the  feed  pipe 
through  which  It  conveyed  water  to  the 
premises  and  for  the  use  of  plaintiff,  know- 
ing that  plaintiff  was  using  said  pipes  for 
that  purpose,  and  had  knowledge  and  knew 
that  the  effect  of  the  Installation  of  said 
check  valve  in  said  feed  pipe  would  be  to 
cause  the  boiler  to  explode,  and  the  defend- 
ant under  such  circumstances  established 
said  check  valve  in  said  feed  pipe  without 
notifying  the  plaintiff  of  the  fact,  the  de- 


fendant would  be  liable  for  any  damage  sus- 
tained by  plaintiff  by  reason  of  the  bursting 
of  said  boiler  because  of  the  installation  of 
said  check  valve  in  said  feed  pipe.  The  prin- 
ciple thus  enunciated  may  be  found  to  be  at 
the  bottom  of  that  class  of  cases  where  a 
person,  without  right  or  license,  habitually 
passes  over  the  premises  of  another.  If  the 
owner  of  such  premises  should  dig  a  ditch 
across  the  pathway  over  which  he  knew  the 
trespasser  was  accustomed  to  pass  at  night, 
without  Informing  or  notifying  such  tres- 
passer of  the  existence  of  the  ditch,  and  the 
latter,  as  was  his  custom,  should  undertake 
to  pass  over  the  pathway  in  an  ordinarily 
careful  manner  and  fall  into  such  ditch  and 
sustain  Injuries  thereby,  there  could  be  sug- 
gested no  reason  in  law  why  the  tort-feasor 
should  not  be  required  to  respond  In  dam- 
ages for  his  act,  amounting,  as  it  would,  un- 
der such  circumstances,  to  criminal  negli- 
gence at  least  If  deliberately  done,  with  the 
intent  that  It  should  result  in  injury  to  the 
trespasser,  it  would  manifestly  amount  to  a 
positive  act  of  criminality.  The  fundamen- 
tal principle  of  this  proposition  Is  that  a 
person  suffering  from  the  wrongful  act  of 
another  must  appeal  to  the  law  for  his  reme- 
dy. He  cannot,  in  other  words,  as  a  rule, 
take  the  law  into  his  own  hands  and  furnish 
his  own  means  of  redress.  In  the  case  at 
bar,  as  before  observed,  if  the  plaintiff  by 
direct  and  unequivocal  averments  had  dis- 
closed knowledge  on  the  part  of  the  corpo- 
ration and  its  servants  that  he  was  using 
said  feed  pipe  as  his  only  available  means  of 
relieving  the  exploded  boiler  of  undue  pres- 
sure, and,  without  notifying  plaintiff  there- 
of, the  defendant  attached  an  appliance  to 
said  feed  pipe,  the  necessary  and  inevitable 
effect  of  which  was  to  so  increase  the  pres- 
sure of  hot  water  and  steam  in  the  boiler 
as  to  cause  the  explosion  of  the  same,  then 
we  should  say  that  without  doubt  he  had 
stated  a  cause  of  action. 

But  we  think  the  complaint  is  fatally  de- 
fective in  the  respect,  to  which  we  refer. 
The  only  allegation  in  the  complaint  which 
in  anywise  even  approximately  meets  the 
criterion  by  which  we  believe  and  have  de- 
clared that  the  sufficiency  of  such  pleading 
must  be  tested  Is  found  In  the  following 
averment:  "That  at  the  time  said  check 
valve  was  thus  attached  to  said  pipe  the  said 
defendant,  its  servants,  and  employes,  who 
thus  attached  said  check  valve  to  said  pipe, 
well  knew  that  the  operation  of  said  check 
valve  when  thus  attached  to  said  pipe  would 
be  to  confine  the  hot  water  and  steam  in  said 
boiler  and  prevent  the  same  from  passing 
through  said  feed  pipe  so  as  to  relieve  said 
boiler  from  excessive  pressure  of  said  hot 
water  and  steam,"  etc.,  followed  by  an  aver- 
ment that  the  defendant  and  its  employes 
should  have  personally  known  that  the  ef- 
fect of  attaching  said  check  valve  to  said 
pipe  would  be  to  cause  the  boiler  to  explode. 
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This  allegation  1b  not,  in  onr  opinion,  suffi- 
ciently direct  and  specific  to  bring  the  mat- 
ter of  the  conditions  existing  as  to  the  oper- 
ation of  said  boiler  at  the  time  of  the  in- 
stallation of  the  check  valve  to  the  knowl- 
edge of  the  defendant.  It  may  be  true  that 
a  strong  Inference  from  said  allegation,  re- 
ferring as  it  does  to  the  particular  check 
valve  which  caused  the  trouble,  Is  that  the 
defendant  must  have  known  that  plaintiff 
bad  been  and  was  using  the  feed  pipe  as  a 
vent  through  which  the  boiler  was  relieved 
of  excessive  pressure.  But  we  think  that  in 
a  case  where,  as  here,  the  plaintiff  was  pri- 
marily at  fault,  or  engaged  in  doing  a  wrong 
as  against  the  defendant,  and  had  failed  to 
provide  the  boiler  Itself,  as  It  was  his  duty  to 
do,  with  safety  appliances,  to  perform  func- 
tions which  he  wrongfully  forced  upon  the 
feed  pipe,  not  intended  to  be  so  used,  he 
should  be  required  to  make  it  appear  abso- 
lutely clear  and  unquestionable  that  the  act 
of  the  defendant  constituted  the  grossest 
kind  of  negligence — negligence  so  flagrant  as 
to  fully  overcome  or  eliminate  as  a  factor 
in  the  case  the  wrongful  act  of  the  plaintiff 
himself.  In  other  words,  the  complaint 
should  not  only  show,  as  it  does  clearly 
enough,  that  the  defendant  and  its  employes 
failed  to  give  the  plaintiff  notice  of  the  in- 
stallation of  the  check  valve  at  the  very 
time  it  was  adjusted  to  the  pipe,  or  notice 
of  their  intention  to  connect  the  same  with 
said  pipe  previously  to  its  installation,  but 
it  should  be  made  to  clearly  appear  that  the 
defendant  knew  that  plaintiff  was  at  the 
very  time  of  the  installation  of  said  check 
ralve  using  said  feed  pipe  as  a  vent  and  had 
no  other  means  of  relieving  the  boiler  of  ex- 
cessive pressure.  The  latter  fact  does  not 
clearly  and  distinctly  appear  in  the  com- 
plaint, and  failure  to  so  state  it  leaves  the 
plaintiff  in  the  position  of  asking  for  a  judg- 
ment for  damages  to  his  property  to  the  in- 
fliction of  which  he  contributed  by  his  own 
negligence,  or  which  would  not  have  occur- 
red but  for  bis  own  Inexcusable  remissness. 
As  stated,  it  was  defendant's  duty  to  connect 
a  check  valve  to  the  feed  pipe  if,  in  its  judg- 
ment, it  was  necessary  to  do  so  to  preserve 
the  purity  and  potableness  of  the  water  It 
was  supplying  for  domestic  purposes.  There 
was  no  duty  cast  upon  it  to  assume  that  the 
plaintiff  had  not  provided  appropriate  means 
for  the  protection  and  preservation  of  his 
own  property.  To  the  contrary,  the  defend- 
ant had  the  right  to  assume,  if  indeed  the 
matter  ever  at  all  occurred  to  "its  mind," 
that  the  plaintiff  had  done  his  duty  by  equip- 
ping bis  boiler  with  all  the  necessary  ap- 
pliances for  the  safe  and  proper  operation 
thereof. 

The  plaintiff  was  afforded  two  opportu- 
nities to  amend  his  complaint  so  that  It  would 
state  facts  sufficient  to  overcome  the  objec- 
tions raised  to  it  by  the  general  demurrer. 
We  must  assume  that  the  questions  presented 
were  fully  discussed  and  argued  before  the 


court  below,  and  the  plaintiff  thus  made 
thoroughly  familiar  with  the  particular  re- 
spect wherein  his  pleading  was  deficient  It 
is  therefore  probable  that  the  plaintiff  is 
without  the  facts  necessary  to  bring  himself 
within  the  views  herein  expressed  on  the  al- 
legations requisite  to  state  a  cause  of  action 
against  the  defendant  As  the  Supreme 
Court  says  in  Dukes  v.  Kellogg,  127  Cal.  563, 
60  Pac.  44,  "the  failure  to  make  a  geod 
pleading  probably  arises  in  a  lack  of  facts 
rather  than  in  the  fault  of  the  pleader." 

For  the  reasons  set  forth  herein,  the  judg- 
ment Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


BANK  OF  MENDOCINO  v.  BROWN. 
(Civ.  493.) 

(Court  of  Appeal,  Third  District,  California. 
July  24,  1908.) 

1.  Banks  and  Banking  —  Liquidation  — 
Powers  op  Bank  Commissioners. 

Under  the  law  creating  the  bank  commis- 
sioners and  defining  their  powers,  requiring  the 
commissioners  to  examine  the  condition  of  ev- 
ery banking  corporation  in  liquidation  in  the 
same  manner  as  in  case  of  solvent  banks,  and 
providing  that  subject  to  the  right  of  removal 
and  appointment  the  directors  of  banking  cor- 
porations in  liquidation  shall  manage  the  af- 
fairs thereof  under  the  direction  of  the  bank 
commissioners,  etc.,  the  business  of  closing  up 
the  affairs  of  a  banking  corporation  in  liquida- 
tion Is  vested  in  the  directors  of  the -corporation, 
and  the  bank  commissioners  have  authority  over 
the  directors  and  the  affairs  of  the  corporation 
only  for  the  purpose  of  safeguarding  the  de- 
positors and  stockholders  against  an  extrava- 
gant or  fraudulent  administration. 

2.  Same  —  Officers  —  Salaries  —  Power  to 
Fix. 

St.  1895,  p.  177,  c.  167,  ft  12,  giving  the 
bank  commissioners  power  to  limit  the  number 
and  salaries  of  employes  of  banking  corpora- 
tions in  liquidation,  amends  St.  1887,  p.  92,  c. 
80,  giving  the  commissioners  power  "to  desig- 
nate the  number  of  officers  and  employes  neces- 
sary to  close  up  the  business  *  *  *  and  to 
fix  the  salaries  of  the  same" ;  and  under  it  the 
commissioners  are  empowered  to  fix  the  maxi- 
mum number  of  employes  of  banking  corpora- 
tions in  liquidation,  and  to  fix  their  maximum 
salaries,  and,  where  the  commissioners  have  fix- 
ed such  limitation,  the  directors  of  the  corpo- 
ration must  fix  the  number  of  employes  and 
their  salaries  within  such  limit 

3.  Same. 

In  an  action  by  a  banking  corporation  for 
money  collected  and  retained  by  an  officer,  the 
answer  admitted  receiving  the  money  in  the  ca- 
pacity as  officer,  and  alleged  that  the  officer  re- 
tained the  same  in  part  payment  of  his  com- 
pensation for  services  as  secretary  and  man- 
ager during  the  liquidation  of  the  corporation, 
and  set  forth  an  express  agreement  to  pay  him 
a  specified  sum  per  month  as  his  salary  without 
alleging  between  whom  the  agreement  was 
made.  Held,  that  the  allegation  of  an  agree- 
ment to  pay  him  a  salary  referred  to  the  action 
of  the  bank  commissioners  fixing  the  limit  of 
the  salary  and  the  answer  failed  to  show  a 
valid  agreement  fixing  his  salary. 

4.  Same. 

Where  the  directors  of  a  banking  corpora- 
tion in  liquidation  failed  purposely  or  negligent- 
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ty  to  fix  the  salary  of  its  secretary  and  man- 
ager, though  the  bank  commissioners  fixed  the 
maximum  salary  to  be  paid  him,  he  could  only 
recover  on  a  quantum  meruit. 
5.  Appeal  and  Ebboe— Findings  —  Conclu- 
siveness. 

Where,  on  a  quantum  meruit  for  services, 
witnesses  variously  fixed  the  value  of  the  serv- 
ices, a  finding  of  the  court  on  the  question  of 
value  is  conclusive  on  appeal. 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

Action  by  the  Bank  of  Mendocino  against 
Albert  Brown.  There  was  a  Judgment  for 
plaintiff,  and,  from  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed. 

Thomas,  Pemberton  &  Thomas,  for  appel- 
lant T.  L.  Carothers  and  Mannon  &  Man- 
non,  for  respondent. 

HART,  J.  This  action  was  brought  to  re- 
cover from  the  defendant  the  sum  of  $11,- 
400,  alleged  to  have  been  collected  and  re- 
ceived by  him  for  and  on  account  of  the 
plaintiff  while  be  was  acting  in  the  capacity 
of  secretary  and  manager  of  the  latter,  and 
which  said  sum,  it  is  averred,  defendant  still 
retains  and  refuses  to  turn  over  to  said  plain- 
tiff. 

The  facts  disclosed  by  the  pleadings  and 
the  evidence  are  briefly  these:  On  the  10th 
day  of  February,  1890,  an  action  was  Insti- 
tuted in  the  name  of  the  people  by  the  At- 
torney General  of  the  state,  at  the  Instance 
of  the  state  bank  commissioners,  for  the  pur- 
pose of  having  the  plaintiff  adjudged  insol- 
vent, and  that  it  was  unsafe  for  said  plaintiff 
to  do  business,  and  to  have  it  enjoined  from 
further  carrying  on  business,  except  for  the 
purposes  of  liquidation;  that  on  the  10th 
day  of  March,  1896,  a  Judgment  was  duly 
rendered  and  entered  by  the  superior  court 
of  Mendocino  county  adjudging  plaintiff  in- 
solvent and  restraining  it  from  further  trans- 
acting business.  Defendant  was  employed  as 
secretary  and  manager  of  plaintiff  to  close 
up  its  affairs,  and  performed  that  service,  the 
same  covering  a  period  of  five  years.  The 
complaint  alleges  that  plaintiff  and  its  offi- 
cers knew  nothing  of  the  money  so  collected 
and  received  for  it  by  the  defendant  until 
June  28,  1905,  when  they  were  informed  of 
the  fact  by  one  F.  W.  Stickney,  who  had 
theretofore  been  employed  by  the  board  of 
directors  of  the  corporation  to  examine  the 
books  of  account  kept  by  defendant,  showing 
his  transactions  for  and  on  account  of  plain- 
tiff, and  by  which  examination  the  discovery 
of  defendant's  failure  to  account  to  plaintiff 
for  all  the  moneys  received  for  It  by  him 
was  made.  The  defendant  does  not  deny  hav- 
ing received  the  money  referred  to  In  the 
complaint,  but  alleges  that  he  retained  the 
same  in  part  payment  of  his  compensation 
for  his  services  as  secretary  and  manager  of 
plaintiff.  He  claims  that  his  services  were 
reasonably  worth  the  sum  of  $200  per  month, 
and  that  there  Is  still  due  him,  In  addition 
to  the  amount  sued  for  by  plaintiff,  the  sum 


of  $800,  for  which  he  asks  judgment  De- 
fendant further  alleges  that  this  action  is  bar- 
red by  certain  provisions  of  the  statute  of 
limitations.  After  hearing  the  evidence,  the 
court  found  that  the  sum  of  $11,400,  as  al- 
leged in  the  complaint  had  been  collected  and 
received  by  defendant  for  plaintiff ;  that  the 
defendant  retained  the  same;  that  the  plain- 
tiff or  Its  officers  had  no  knowledge  of  the 
collection  of  said  sum  by  defendant  prior  to 
June  26,  1905,  on  which  date  they  were  in- 
formed of  said  transactions  of  defendant  by 
said  Stickney;  that  no  fixed  compensation 
for  defendant's  services  was  agreed  upon, 
and  that  the  same  was  reasonably  worth  the 
sum  of  $160  per  month,  and  no  more;  that 
the  action  Is  not  barred  by  the  statute  of  Hm- 
lations;  that  the  defendant  performed  serv- 
ices for  the  corporation  between  the  1st  day 
of  September,  1900,  and  the  1st  day  of  June, 
1905,  for  which  he  was  entitled,  lri  the  aggre- 
gate, to  the  sum  of  $9,120;  and  that  the 
plaintiff  is  entitled  to  Judgment  against  de- 
fendant for  the  sum  of  $2,880.  This  appeal 
Is  from  the  order  denying  the  defendant  a 
new  trial. 

No  question  is  raised  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  court's  findings, 
the  only  point  presented  involving  the  rulings 
of  the  court  rejecting  evidence  offered  by 
the  defendant  In  support  of -the  claim  that 
the  state  bank  commissioners,  after  the  plain- 
tiff-corporation had  been  adjudged  Insolvent 
and  ordered  into  liquidation,  fixed  the  salary 
of  the  defendant  as  secretary  and  manager 
of  said  corporation,  at  the  sum  of  $200  per 
month,  and  that  he  was  therefore  entitled  to 
such  salary.  Upon  the  controverted  point  it 
is  the  position  of  the  appellant  that  by  the 
provisions  of  the  law  defining  the  powers  of 
the  bank  commissioners,  said  officials  are  not 
only  vested  with  the  exclusive  power  of  des- 
ignating the  number  of  persons  to  be  employ- 
ed in  closing  up  the  business  of  a  banking 
institution  in  liquidation,  but  also  of  fixing 
the  salaries  of  such  employes.  The  conten- 
tion of  the  respondent  is,  and  such  was  the 
view  taken  by  the  court  below,  that  the  law 
does  not  contemplate  that  the  bank  commis- 
sioners shall  either  employ  or  fix  the  salaries 
of  the  employes,  but  are  only  empowered,  In 
order  to  cause  an  expeditious  and  economical 
termination  of  the  affairs  of  a  banking  in- 
stitution adjudged  insolvent,  to  control  the 
matter  of  the  maximum  number  of  employes 
to  be  employed  to  perform  the  work  and  to 
limit  their  salaries.  It  Is  argued  that  when 
the  bank  commissioners  have  fixed  a  limit 
within  which  such  salaries  shall  be  kept  the 
officere  of  the  bank  may  then  fix  such  salaries 
either  up  to  or  below  the  limit  so  fixed. 

The  law  creating  the  bank  commissioners 
and  defining  the  powers  of  its  members  does 
not  contemplate,  in  our  opinion,  that  the  busi- 
ness of  winding  up  the  affairs  of  an  insolvent 
bank  in  liquidation  shall  be  conducted  in 
person  by  the  bank  commissioners  themselves. 
To  the  contrary,  it  appears  to  be  the  purpose 
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of  the  act  to  place  the  responsibility  of  clos- 
ing up  the  affairs  of  such  corporation  upon 
Its  officers,  who  must  carry  on  the  work  un- 
der the  general  supervision  of  the  commis- 
sioners. This  power  of  general  supervision 
is  expressly  given,  yet  we  doubt  not  that  the 
very  same  power  and  the  same  authority 
could  be  exercised  by  said  commissioners 
under  the  provision  requiring  them  to  ex- 
amine the  "condition  of  every  such  corpora- 
tion, in  liquidation,  in  the  same  manner  as  in 
the  case  of  solvent  banks."  After  providing 
that,  in  case  of  vacancies  occurring  in  the 
membership  of  the  board  of  directors  or  trus- 
tees, the  court  in  which  the  corporation  has 
been  adjudged  Insolvent  and  ordered  Into  liq- 
uidation may,  by  appointment,  fill  the  same, 
or  may,  for  sufficient  cause,  remove  any  di- 
rector or  trustee,  the  act  further  provides: 
"Subject  to  this  right  of  removal  and  ap- 
pointment, the  Directors  or  Trustees  of  all 
banking  corporations  In  liquidation  shall  be 
permitted  to  conduct  the  management  of  the 
affairs  of  such  corporations  during  the  pro- 
cess of  liquidation,  under  the  direction  of  the 
Bank  Commissioners,"  etc  From  this,  as 
well  as  from  what  appears  to  be  the  general 
scheme  of  the  act,  it  was  manifestly  intended 
by  the  Legislature  that  the  business  of  clos- 
ing up  the  affairs  of  a  banking  corporation 
in  process  of  liquidation  should  be  managed 
by  the  directors  or  trustees  of  such  corpora- 
tion, and  that  the  bank  commissioners  are 
vested  with  authority  over  the  directors  and 
the  affairs  of  the  corporation  for  the  purpose 
only  of  safeguarding  the  depositors  and  stock- 
holders against  an  extravagant  or  fraudulent 
administration  of  the  business.  The  act,  as 
observed,  provides  that  the  bank  commission- 
ers shall  limit  the  number  of  employes  to  be 
employed  In  closing  up  the  affairs  of  an  In- 
solvent banking  corporation.  This  power  can- 
not, of  course,  be  exercised  by  the  directors 
or  trustees;  but  It  will  not  be  doubted  that, 
after  the  number  has  been  fixed  by  the  com- 
missioners, the  directors,  If  they  determine 
that  the  full  limit  will  be  unnecessary  to  con- 
duct the  business,  may  employ  any  less  num- 
ber. When  the  commissioners  have  fixed  the 
limit  beyond  which  the  directors  are  not  au- 
thorized to  extend  the  number  of  employes, 
they  have  exercised  all  the  power  in  that  re- 
spect conferred  upon  them  by  the  act  So,  in 
the  case  of  the  salaries  of  the  employes, 
when  the  commissioners  have  fixed  the  maxi- 
mum limit  of  their  salaries,  the  duty  of  those 
officers  in  that  regard  has  terminated,  and 
the  directors  may  fix  such  salaries  at  less 
than  the  amounts  so  limited.  In  other  words, 
as  we  construe  the  provisions  of  the  act  as 
to  the  salaries  of  the  employes,  the  commis- 
sioners may  by  resolution  or  otherwise  de- 
clare the  maximum  amount  which  the  di- 
rectors may  agree  to  pay  to  each  employe  as 
a  salary,  while  the  directors  have  the  right  to 
fix  such  compensation  at  any  figure  with- 
in such  limit  This  view  is  strengthened 
by  a  consideration  of  the  amendment  of 


the  original  provision  with  reference  to  the 
number  of  employes  and  their  salaries  by 
the  Legislature  of  1895,  and  by  a  com- 
parison of  the  language  of  said  amendment 
with  that  of  the  law  as  it  read  prior  to  the 
change  referred  to.  As  the  act  read  before 
said  amendment  the  bank  commissioners  had 
"the  power  to  designate  the  number  of  offi- 
cers and  employes  necessary  to  close  up  the 
business  of  any  such  corporation,  and  to  fix 
the  salaries  of  the  same."  See  St.  1887,  p. 
92,  c.  80.  Under  the  amendment  the  board  is 
given  the  power  only  of  limiting  the  number 
of  employes  and  also  limiting  the  salaries  of 
the  same.  See  St.  1805,  p.  177,  c.  167,  8  12. 
There  Is  obviously  a  wide  distinction  between 
the  language  of  the  provision  as  originally 
enacted,  and  the  language  of  the  provision 
as  amended.  It  is  evident  that,  If  the  Legis- 
lature intended  originally  to  vest  full  and 
exclusive  power  In  the  commissioners  to  ab- 
solutely control  the  number  of  employes  and 
the  matter  of  fixing  their  salaries,  It  has  by 
the  subsequent  legislation  on  the  subject  with- 
drawn such  power- by  leaving  it  with  the  di- 
rectors of  the  corporation  to  fix  both  the 
number  of  employes  and  the  amount  of  com- 
pensation to  be  paid  to  them  for  their  serv- 
ices, after  the  commissioners  have  establish- 
ed the  limit  beyond  which  they  are  not  per- 
mitted to  go  in  either  case.  If,  as  we  have 
suggested,  the  word  "limit"  as  used  in  the 
statute  with  reference  to  the  salaries  of  the 
employes  is  amenable  to  the  interpretation 
contended  for  by  the  appellant  the  same 
meaning  must  be  attributable  to  the  same 
word  when  used  in  connection  with  the  num- 
ber of  employes  to  be  employed  in  the  work 
of  closing  up  the  affairs  of  an  Insolvent  bank- 
ing corporation.  The  result  of  such  inter- 
pretation would  be  that  although  the  officers 
of  such  corporation  are  In  a  much  better  posi- 
tion than  the  bank  commissioners  to  know 
and  determine  the  number  of  employes  actu- 
ally necessary  to  do  the  work  "expeditiously 
and  economically,"  the  former  would  have  no 
discretion  in  the  matter  of  the  number  of 
persons  to' be  employed,  but  would  be  com- 
pelled to  accept  the  full  number  limited  by 
the  commissioners.  This  would  be  perfectly 
absurd ;  yet  It  Is  plain  that  if  the  proposition 
contended  for  by  appellant  Is  maintainable, 
the  other  rests  upon  equally  as  strong  rea- 
bo ii  and  consequently  equally  as  supportable. 

The  defendant  pleads  In  one  part  of  his 
answer  an  express  agreement  to  pay  him  the 
sum  of  $200  per  month  as  his  salary,  but  does 
not  allege  between  whom  and  himself  such 
agreement  was  made.  Doubtless,  however, 
this  allegation  refers  to  the  action  of  the 
bank  commissioners  fixing  the  limit  of  the 
salary  to  be  paid  him.  There  Is  no  pretense 
that  there  was  any  express  agreement  to 
which  the  directors  were  parties,  to  pay  the 
defendant  the  sum  of  $200  per  month  for  his 
services,  or  any  other  specified  amount.  Hav- 
ing failed,  whether  from  neglect  or  purposely 
is  unimportant,  to  make  an  express  agree- 
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ment  with  the  directors  definitely  fixing  the 
compensation  for  his  services,  the  defendant 
was  required  to  rely  upon  a  quantum  meruit, 
and  this  he  pleaded,  and  at  the  trial  under- 
took to  show  that  the  reasonable  value  of 
the  labor  performed  was  $200  per.  month. 
The  plaintiffs  witnesses  upon  this  point,  how- 
ever, variously  fixed  the  value  of  his  serv- 
ices at  from  $75  to  $150  per  month,  and,  as 
is  conceded,  the  court's  finding  upon  the  ques- 
tion of  the  value  of  such  services  is  conclu- 
sive here. 

The  excluded  evidence,  under  the  theory 
upon  which  it  was  offered,  was  immaterial, 
for  the  action  of  the  commissioners  fixing 
the  limit  of  the  salaries  of  the  employes  of 
an  Insolvent  banking  corporation  In  process 
of  liquidation  could  be  Important  only  in  a 
case  where  It  was  claimed  that  the  salaries 
allowed  or  paid  by  the  directors  of  such  cor- 
poration were  in  excess  of  the  limit  fixed 
by  the  commissioners. 

For  the  reasons  herein  given,  the  order  is 
affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


LINCOLN  NORTHERN  RY.  CO.  v.  WIS- 
WELL.    (Civ.  465.) 

(Court  of  Appeal,  Third  District,  California. 
July  28,  1908.) 

1.  Eminent  Domain  —  Compensation  —  Pay- 
ment—Execution. 

Code  Civ.  Proa  j  1252,  providing  that, 
where  the  sum  assessed  in  eminent  domain  pro- 
ceedings is  not  paid  or  deposited,  defendant  may 
have  execution  as  in  civil  cases,  does  not  author- 
ize execution  until  after  the  expiration  of  the 
time  fixed  for  making  payment  or  deposit. 

2.  Same— Nature  of  Pboceeding. 

In  a  proceeding  under  the  statute  to  con- 
demn, there  is  no  element  of  contract. 

8.  Same  — Judgment— "Final  Judgment"— 
"Final  Obdeb  of  Condemnation." 

The  "final  judgment"  in  Code  Civ.  Proc.  § 
1251,  providing  that  plaintiff  in  condemnation 
proceedings  must,  within  80  days  after  final 
judgment,  pay  the  sum  assessed,  etc.,  is  the 
judgment  fixing  the  amount  of  damages,  and  is 
not  the  final  order  of  condemnation  authorized 
by  Code  Civ.  Proc.  §  1253,  providing  that,  where 
the  sum  assessed  in  a  condemnation  proceeding 
has  been  paid,  the  court  may  make  a  final  or- 
der of  condemnation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2774-2798,  2802;  vol. 
8,  p.  76(53.] 

4.  Same— Dismissal  of  Proceedings— Right 

of  Plaintiff. 

Under  Code  Civ.  Proc.  $8  1251-1253.  re- 
quiring plaintiff  In  condemnation  proceedings 
to  pay  within  30  days  after  final  judgment  the 
sum  assessed,  authorizing  execution  as  in  civil 
cases  on  the  same  not  being  paid,  etc.,  a  plain- 
tiff in  condemnation  proceedings  may  abandon 
the  enterprise,  and  dismiss  the  action  within 
the  30  days  in  which  to  make  payment  or  de- 
posit of  the  award  and  before  payment  or  de- 
posit on  payment  of  defendant's  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  88  649,  650.] 


5.  Same  — Costs  on  Dismissal  — Attobnet's 

Since  under  Code  Civ.  Proc.  9  1255,  pro- 
viding that  costs  in  condemnation  proceedings 
may  be  allowed  or  not,  the  costs  are  such  as  or- 
dinarily attend  the  trial  of  causes,  and  since 
the  only  provision  for  allowing  attorney's  fees 
is  in  section  1251,  where  the  action  is  on  the 
bond  therein  mentioned,  there  is  no  provision 
for  payment  to  defendant  of  attorney's  fees  on 
dismissal  by  plaintiff  of  the  proceedings. 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  E.  Prewett,  Judge. 

Action  by  the  Lincoln  Northern  Railway 
Company  against  Mattie  M.  WIswell  to  con- 
demn a  right  of  way.  From  a  Judgment  dis- 
missing the  action  on  motion  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

W.  H.  Carlin  and  L.  L  Chamberlain,  for 
appellant.  F.  P.  Tuttle,  for  respondent 

CHIPMAN,  P.  J.  The  action  was  to  con- 
demn a  right  of  way  over  the  land  of  de- 
fendant Upon  the  verdict  of  the  Jury  fixing 
the  amount  of  the  damages  to  defendant's 
property,  the  court  on  October  9,  1907,  ad- 
judged that  plaintiff  pay  defendant,  within 
30  days  from  the  date  of  the  judgment,  the 
sum  fixed  by  the  Jury,  to  wit,  $4,030.50,  or 
deposit  the  same  In  court  for  the  use  of 
defendant,  "and,  upon  said  payment  or  de- 
posit of  said  money  as  aforesaid  within  said 
time,  a  final  order  or  decree  of  condemna- 
tion *  *  *  shall  be  entered  In  this  pro- 
ceeding." On  November  7,  1907,  plaintiff 
gave  notice  that  It  would  move  the  court  to 
dismiss  the  action,  upon  the  ground  that 
plaintiff  had  never  taken  possession  of  the 
land  sought  to  be  condemned,  and  "will  nev- 
er enter  upon  said  land  and  has  abandoned 
the  location  of  the  route  set  forth  in  said 
complaint,  and  the  right  to  condemn  the 
same."  In  an  affidavit  heard  with  the  mo- 
tion plaintiff  by  its  attorney  set  forth  facts 
in  support  of  the  motion,  stating.  In  addi- 
tion to  the  grounds  above  set  forth,  that  the 
sum  awarded  was  excessive,  that  no  pay- 
ment or  deposit  had  been  made,  and  that 
plaintiff  does  not  Intend  to  do  so  within  30 
days  from  the  date  of  the  Judgment  or  at 
all,  and  that  plaintiff  intends  to  select  a  new 
location  for  the  line  of  its  railroad,  and  that 
the  same  will  not  pass  over  the  lands  of 
defendant.  In  an  affidavit  by  counsel  for 
defendant  it  is  set  forth  that  defendant  was 
and  Is  satisfied  with  the  award  of  damages, 
and  is  ready  to  accept  the  same  and  permit 
plaintiff  to  take  possession  of  the  land,  and 
that  "defendant  has  nor  does  she  Intend 
to  move  for  a  new  trial  or  take  an  appeal 
from  the  Judgment  or  decree  heretofore 
made  by  said  court  in  said  action."  It  is 
further  stated  that  defendant  incurred  cer- 
tain expenses  in  the  action  among  which 
was  an  attorney's  fee  of  at  least  $500.  It 
appeared  that,  at  the  time  of  hearing  said 
motion  to  dismiss,  plaintiff  paid  to  defend- 
ant her  costs  taxed  in  the  action,  which  did 
not  include  any  attorney's  fee.    Upon  the 
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hearing  of  the  motion  the  court  made  and 
caused  to  be  entered  its  order  dismissing 
the  action,  from  which  defendant  appeals. 

We  feel  relieved  from  entering  upon  an  ex- 
amination of  the  cases  as  to  the  question 
when,  or  within  what  time,  the  plaintiff  In 
condemnation  proceedings  may  abandon  the 
enterprise,  decline  to  take  the  property,  and 
dismiss  the  action.  The  case  of  Pool  v.  But- 
ler, 141  Cal.  46,  74  Pac.  444,  we  regard  as 
decisive  of  the  question  here.  The  facts  in 
the  two  cases  were  not  the  same,  but  the 
discussion  of  the  question  in  that  case  shows 
very  clearly  that  in  a  case,  as  here,  where 
the  motion  to  dismiss  on  the  ground  that 
plaintiff  had  abandoned  the  enterprise  and 
no  longer  desired  the  land  Is  made  before 
plaintiff  Is  In  default  in  paying  or  deposit- 
ing the  money  awarded  by  the  Jury,  defend- 
ant has  no  cause  for  complaint  Appellant 
urges  that  in  Pool  v.  Butler  no  mention  was 
made  of  section  1252  of  the  Code  of  Civil 
Procedure,  and  that  the  meaning  of  that 
section  is  still  undetermined.  It  reads  as 
follows:  "Payment  may  be  made  to  the 
defendants  entitled  thereto,  or  the  money 
may  be  deposited  In  court  for  the  defend- 
ants, and  be  distributed  to  those  entitled 
thereto.  If  the  money  be  not  so  paid  or 
deposited,  the  defendants  may  have  execu- 
tion as  in  civil  cases;  and  if  the  money 
cannot  be  made  on  execution,  the  court,  up- 
on a  showing  to  that  effect,  must  set  aside 
and  annul  the  entire  proceedings,  and  restore 
possession  of  the  property  to  the  defendant, 
if  possession  has  been  taken  by  the  plaintiff." 

It  Is  claimed  that  the  Judgment  fixing  the 
amount  of  damages  is  a  final  Judgment,  and 
gives  to  the  defendant  a  vested  right  to  the 
money;  and  this  is  argued  from  the  fact 
that  the  statute  gives  the  defendant  an  exe- 
cution as  in  civil  cases.  It  will  be  observ- 
ed that  the  statute  does  not  authorize  execu- 
tion to  issue  until  after  the.  30  days  have 
expired.  We  are  not  called  upon  to  decide 
the  rights  of  a  defendant  where  the  money 
awarded  has  been  deposited  within  the  30 
days  required  by  section  1261  of  the  same 
Code,  although  Pool  v.  Butler,  we  think,  does 
in  fact  decide  that  question  also.  We  are  to 
decide  only  whether  the  plaintiff  may  aban- 
don the  enterprise,  and  dismiss  action  upon 
payment  of  defendant's  costs,  within  the 
30  days  given  in  which  to  make  payment  or 
deposit  the  money,  when,  in  fact,  no  payment 
or  deposit  has  been  made.  Upon  this  point 
we  have  no  doubt  of  plaintiff's  right  to  do 
so.  In  the  proceeding  under  the  statute  to 
condemn  there  is  no  element  of  contract. 
Pool  v.  Butler.  The  final  Judgment  men- 
tioned In  section  1251,  as  to  payment  of 
which  reference  is  made  in  section  1252,  is 
the  Judgment  fixing  the  amount  of  damages, 
and  is  a  final  Judgment  In  the  proceeding, 
and  is  an  appealable  Judgment  (Cal.  8.  R. 
R.  Co.  v.  S.  P.  R.  R.  Co.,  67  Cal.  59,  7  Pac. 
123);  the  subsequent  final  order  of  condem- 
nation (section  1253)  being  an  order  after 


final  Judgment  (Id,).  Mr.  Lewis  says:  "The 
weight  of  authority  is  that,  in  the  absence 
of  statutory  provision  upon  the  question,  the 
effect  of  proceedings  for  condemnation  is 
simply  to  fix  the  price  at  which  the  party 
condemning  can  take  the  property  sought, 
and  that  even  after  confirmation  or  judg- 
ment the  purpose  of  taking  the  property  may 
be  abandoned  without  incurring  any  liability 
to  pay  the  awarded  Judgment."  Lewis,  Em. 
Dom.  8  356.  Whether  or  not  this  view  cor- 
rectly expresses  the  limit  of  the  right  to 
abandon,  we  have  no  hesitancy  in  holding 
that  it  is  not  reached  where  the  plaintiff 
makes  his  election  to  abandon  before  he  is 
called  upon  to  pay  the  amount  of  the  award; 
and  we  find  nothing  in  section  1252  leading 
to  any  other  conclusion.  Section  1253  pro- 
vides that  when  payments  have  been  made 
and  the  bond  given,  if  plaintiff  elects  to 
give  one,  as  required  by  sections  1251  and 
1252,  "the  court  must  make  a  final  order 
of  condemnation.  *  •  *  And  a  copy  of 
the  order  must  be  filed  in  the  office  of  the 
recorder  of  the  county,  and  thereupon  the 
property  described  therein  shall  vest  In  the 
plaintiff  for  the  purposes  therein  specified." 
It  was  said  in  Pool  v.  Butler:  "The  vesting 
of  the  title  to  the  deposit  in  the  defendants 
is  coincident  with  the  vesting  of  the  right 
to  the  land  for  the  purposes  for  which  It  is 
sought"  Here,  however,  the  payment  had 
not  been  made,  and  plaintiff  gave  notice 
of  abandonment  and  moved  to  dismiss  the 
action  within  the  thirty  days  given  in  which 
to  make  payment  which  presents  a  much 
stronger  case  for  the  exercise  of  the  right 
to  abandon  than  was  that  of  Pool  v.  Butler. 

Appellant  makes  the  point  that  tbe  court 
should  have  required  payment  of  attorney's 
fees  as  part  of  the  costs.  Section  1255  pro- 
vides that  "costs  may  be  allowed  or  not  and 
if  allowed,  may  be  apportioned  between  the 
parties  on  the  same  or  adverse  sides,  in  the 
discretion  of  the  court"  These  costs  are 
such  as  ordinarily  attend  the  trial  of  causes. 
The  only  provision  for  allowing  attorney's 
fees  is  found  In  section  1251,  where  the  action 
is  on  the  bond  therein  mentioned. 

The  Judgment  dismissing  the  action  is  af- 
firmed. 

We  concur:   HART,  J.;  BURNETT,  J. 


LINCOLN  NORTHERN  RY.  CO.  v.  CLARK 
et  al.   (Civ.  466.) 

(Court  of  Appeal,  Third  District  California. 
July  28,  1908.) 

Appeal  from  Superior  Court,  Placer  County; 
J.  E.  Prewett  Judge. 

Action'  of  eminent  domain  by  the  Lincoln 
Northern  Railway  Company  against  Elizabeth 
Clark  and  others.  From  a  judgment  of  dismiss- 
al of  the  action  on  motion  of  plaintiff,  defend- 
ants appeal.  Affirmed. 

L.  L.  Chamberlain  and  W.  H.  Carl  in,  for  ap- 
pellants.  F.  P.  Tuttle,  for  respondent 
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PER  CURIAM.  This  is  an  action  of  eminent 
domain  in  which  the  state  of  facts,  so  far  as 
the  questions  involved  are  concerned,  are  the 
same  as  in  the  case  of  Lincoln  Northern  Rail- 
way Company  v.  Mattie  M.  Wiswell  (No.  465) 
97  Pac.  B36,  this  day  decided. 

Upon  the  authority  of  the  decision  in  that 
case,  the  judgment  dismissing  the  action  is  af- 
firmed. 


OLSTON  v.  OREGON  WATER  POWER 
ft  RY.  CO. 

(Supreme  Court  of  Oregon.   Oct  8,  1908.) 

1.  Contracts— Fraud— Relief  at  Law. 

Where  a  simple  contract  is  induced  by 
fraud,  the  defrauded  party  may  rescind  with- 
out the  aid  of  equity,  and  may  plead  the  fraud 
in  defense  of  an  action  to  enforce  it  or  for 
damages  for  its  breach. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  420.] 

2.  Same— Sealed  Instruments. 

Under  the  statute  reducing  sealed  instru- 
ments to  the  footing  of  simple  contracts  that 
express  consideration,  fraud,  in  the  considera- 
tion of  sealed  instruments  is  recognized  at  law, 
and  a  defense  of  fraud  is  not  exclusively  an 
equitable  defense. 

3.  Arbitration  and  Award— "Award"— Na- 
ture. 

An  "award"  is  a  final  judgment,  both  at 
law  and  in  equity,  and  cannot  be  classed  with 
contracts,  sealed  or  unsealed. 

f  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  9  245. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  656-658.] 

On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  96  Pac.  1096. 

EAKIN,  J.  The  motion  for  rehearing  is 
based  largely  upon  the  idea  that  the  opinion 
in  effect  holds  that  equitable  defenses  may  be 
pleaded  at  law;  but  such  is  not  the  Intent  of 
the  opinion.  Counsel  for  defendant  have  at- 
tributed that  effect  to  It  upon  their  conclusion 
that  the  fraud  relied  on  is  "equitable  fraud," 
probably  meaning  fraud  over  which  equity 
has  exclusive  jurisdiction.  The  opinion  is  to 
the  effect  that,  even  if  this  is  an  Instrument 
under  seal,  yet  by  operation  of  our  statute  it 
is  deprived  of  the  solemnity  formerly  ascrib- 
er  to  it  by  reason  of  the  seal.  Now  the  seal 
Is  primary  evidence  of  a  consideration,  which 
means  that  the  presumption  thus  arising  may 
be  overcome  by  evidence  to  the  contrary,  and 
is  therefore  subject  to  defenses  at  law,  the 
same  as  a  simple  contract  in  which  the  con- 
sideration is  expressed.  If  a  simple  contract 
is  induced  by  fraud,  the  defrauded  party 
may  rescind  it  without  the  aid  of  equity,  and 
may  plead  the  fraud  in  defense  of  an  action 
to  enforce  it  or  to  recover  damage  for  its 
breach.  24  A.  ft  E.  Ency.  343;  14  A.  ft  B. 
Ency.  158;  9  Cyc.  433;  Brown  v.  Freeman  ft 
Bynum,  79  Ala.  406;  Strayhorn  v.  Giles,  22 
Ark.  517;  Milliken  v.  Thorndlke,  103  Mass. 
382;  Irving  v.  Thomas,  18  Me.  418.  And  our 
statute  having  reduced  sealed  Instruments  to 


the  footing  of  simple  contracts  that  express 
consideration,  fraud  in  the  consideration  is 
recognized  at  law  and  is  not  exclusively  an 
equitable  defense.  The  only  authority  cited 
by  defendant  in  the  motion  that  seems  to  con- 
flict with  this  view  is  Vandervelden  v.  Chica- 
go &  N.  W.  Ry.  Co.  (C.  C.)  61  Fed.  54.  This 
case  recognizes  the  force  of  the  Iowa  statute 
abolishing  the  effect  of  the  seal,  but  Ignores 
that  fact  and  holds  that  because  the  instru- 
ment is  sealed,  the  defense  of  fraud  is  cog- 
nizable only  In  equity.  But  In  Williams  v. 
Haines,  27  Iowa,  251,  1  Am.  Rep.  268,  it  is 
held  that  by  reason  of  the  statute  having 
abolished  the  distinction  between  sealed  aud 
unsealed  instruments,  defenses  to  sealed  in- 
struments going  to  the  consideration  may  be 
pleaded  at  law. 

Counsel  seek  to  make  a  distinction  between 
the  effect  of  the  Alabama  statute,  as  con- 
strued in  Withers  v.  Greene,  9  How.  213,  13 
L.  Ed.  109,  and  our  own;  but  that  statute 
only  admits  defenses  to  sealed  instruments 
"as  if  the  said  writing  had  not  been  sealed." 
Referring  to  that  statute,  Justice  Daniel  says: 
"By  the  enactment  herein  first  cited  it  is  ob- 
vious that  specialties  are  divested  of  any 
force  or  solemnity  at  any  time  ascribed  to 
them  by  reason  of  their  having  a  seal  annex- 
ed, and  are  placed  with  respect  to  all  inqui- 
ries which  may  be  instituted  into  the  validity 
of  their  consideration  precisely  upon  the  foot- 
ing of  parol  agreements."  The  same  is  true 
of  the  New  Jersey  statute  (Rev.  St  1874,  p. 
880,  S  16),  which  reads:  "In  any  action  upon 
an  instrument  in  writing,  under  seal,  the  de- 
fendant in  such  action  may  plead  and  set  up 
as  a  defense  therein,  fraud  in  the  considera- 
tion of  the  contract  upon  which  recovery  is 
sought,  as  fully  and  to  all  intents  and  purpos- 
es as  if  such  Instrument  were  not  under  seal" 
(see  Aller  v.  Aller,  40  N.  J.  Law,  446),  thus 
permitting  such  defenses  of  fraud,  and  only 
such,  as  are  permissible  to  unsealed  instru- 
ments, and  placing  sealed  instruments  on  the 
footing  of  simple  contracts  in  that  particular. 

By  our  statute,  quoted  in  the  opinion,  the 
effect  of  the  seal  is  eliminated,  except  as  to 
the  time  of  commencing  actions  or  suit  there- 
on, and  that  it  shall  be  primary  evidence  of 
a  consideration  and  is  as  comprehensive  as 
that  of  either  Alabama,  New  .Jersey,  or  Iowa. 
Therefore  we  hold  that  the  defense  pleaded 
Is  not  an  equitable  defense,  but  a  legal  one. 
This  in  no  manner  conflicts  with  the  decision 
In  Fire  Association  v.  AUesina,  45  Or.  154,  77 
Pac.  123,  or  Conn  v.  Wemme,  47  Or.  146,  81 
Pac.  98 ;  both  of  which  cases  relate  to  awards. 
The  rule  is  that  an  award  is  a  final  judgment, 
both  at  law  and  in  equity.  It  is  said  that 
an  award  is  entitled  to  that  respect  which  is 
due  to  the  judgment  of  a  court  of  last  resort 
(2  A.  ft  E.  Ency.  794  ;  8  Cyc.  728),  and  there- 
fore cannot  be  classed  with  contracts,  sealed, 
or  unsealed. 

The  motion  is  denied. 
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BATON  v.  BLACKBURN  et  al. 

(Supreme  Court  of  Oregon.   Oct.  6,  1908.) 

Appeal  and  Buob— BbqRR u b— Ebbob  in 
Instruction. 

Though  an  instruction  that  if  plaintiff 
agreed  to  sell  and  deliver  to  defendants  50  tons 
of  good  merchantable  hay,  and  failed  to  do  so,, 
defendants  would  be  entitled  to  a  verdict  for  its 
market  value  at  place  of  delivery,  less  the  con- 
tract price  and  freight,  was  erroneous,  because 
it  was  admitted  that  the  failure  to  deliver,  ex- 
cept as  to  the  car  in  dispute,  was  at  defendants' 
request,  yet  the  error  not  having  affected  the 
real  controversy,  and  the  amount  of  damages  al- 
lowed on  account  thereof  being  severable  from 
the  rest  of  the  verdict,  a  new  trial  will  not  be 
granted  because  thereof,  if  such  damages  be  re- 
mitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4462-1476.] 

On  petition  for  rehearing.    Denied  con- 
ditionally. 
For  former  report,  see  96  Pac.  870. 

BEAN,  C.  J.  The  court  Instructed  the 
Jury,  In  substance,  that  If  the  plaintiff  agreed 
to  sell  and  deliver  to  defendants  60  tons  of 
good  merchantable  hay,  and  failed  to  do  so, 
the  defendants  would  be  entitled  to  a  verdict 
for  the  market  value  of  such  hay  at  the  place 
of  delivery,  less  the  contract  price,  with 
freight  added.  The  jury  found  a  verdict  In 
favor  of  defendants,  and  assessed  their  dam- 
ages at  $10. 

The  attention  of  the  court  Is  called  to  the 
fact,  by  a  petition  for  rehearing,  that  the 
instruction  was  erroneous,  because  It  Is  ad- 
mitted that  the  failure  of  the  plaintiff  to 
deliver  the  hay,  except  the  car  load  in  dis- 
pute, was  by  the  consent  and  at  the  request 
of  defendants,  and  therefore  they  are  not  en- 
titled to  recover  damages  for  such  failure. 
The  error  In  giving  the  Instruction  referred 
to,  however,  did  not  affect  the  real  contro- 
versy between  the  parties,  and,  as  the  amount 
of  damages  allowed  by  the  Jury  can  be  segre- 
gated from  the  rest  of  the  verdict,  the  error 
does  not  call  for  a  reversal  of  the  case,  If 
the  defendants  will,  within  10  days,  remit 
the  amount  of  such  damages;  otherwise,  a 
new  trial  will  be  ordered.  Mackey  v.  Olssen, 
12  Or.  429,  8  Pac.  857  ;  Cochran  v.  Baker,  84 
Or.  555,  52  Pac.  520,  56  Pac.  641. 

The  other  points  made  In  the  petition  were 
all  considered  by  the  court  on  the  former 
bearing,  and  need  not  be  further  alluded  to 
at  this  time. 


WILLIAMS  et  al.  v.  ALTNOW  et  al. 

(8upreme  Court  of  Oregon.    Oct  6,  1908) 

Waters  and  Water  Courses  —  appropria- 
tion fob  Irrigation— Change  or  Use. 
An  appropriator  of  water  from  a  stream 
for  irrigation  of  land  on  one  side  of  it  can- 
not, as  against  subsequent  appropriators,  use 
his  appropriation  for  irrigating  land  on  the 
other  side  of  the  stream. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  95  Pac.  200. 


BEAN,  C.  J.  Neither  party  is  satisfied 
with  the  decree  heretofore  rendered.  Plain- 
tiffs claim  that  the  court  erred  in  awarding 
defendant  Altnow  a  prior  right  by  appropria- 
tion, to  150  inches  of  water  from  Warm 
Springs  creek;  and  for  defendant  Altnow  It 
is  Insisted  that  the  court  erred  in  holding 
that  he  could  not  use  the  water  so  appropri- 
ated on  land. west  of  the  creek,  when  needed 
by  plaintiffs  or  other  parties  to  the  suit,  and 
that  Stallard,  as  riparian  owner,'  is  not  en- 
titled, as  against  plaintiffs,  to  a  superior 
right  to  use  water  for  Irrigating  land  owned 
by  him  and  which  was  filed  on  prior  to  the 
Initiation  of  plaintiffs'  rights. 

The  quantity  of  water  to  which  Altnow  la 
entitled  Is  measured  by  the  purposes  of  his 
appropriation  and  the  amount  he  put  to  a 
beneficial  use  within  a  reasonable  time  there- 
after, not  exceeding  the  amount  of  such  ap- 
propriation. Upon  this  point  the  evidence  is 
not  clear.  No  witnesses  testified,  with  any 
degree  of  accuracy,  as  to  the  amount  of  land 
he  had  under  cultivation  and  upon  which  he 
used  the  water.  The  evidence  consists  of 
merely  the  opinion  of  witnesses,  which  vary 
largely.  Our  best  Impression,  from  the  entire 
testimony,  was  that  he  is  entitled  to  150 
Inches,  and  a  re-examlnatlon  of  the  record 
confirms  us  In  that  view.  Altnow's  position 
is  that  he  Is  entitled  to  use  the  entire  amount 
of  water  appropriated  by  him,  if  he  needs 
that  amount,  "anywhere,  for  any  purpose, 
without  reference  to  any  one  else,  and  ir- 
respective of  that  use  upon  others."  In  other 
words,  his  claim  seems  to  be  that  by  his  ap- 
propriation he  acquired  a  prior  right  to  the 
amount  of  water  appropriated  by  him,  and 
Is  entitled  to  use  It  at  any  time  or  place,  pro- 
vided he  needs  it  and  puts  it  to  a  beneficial 
use. 

But  this  Is  not  the  law  as  we  understand 
it  If  the  contemplated  change  In  the  use  will 
injuriously  affect  rights  which  have  been 
lawfully  acquired  subsequent  to  his  appro- 
priation. The  right  of  an  appropriator  of 
water,  said  Mr.  Justice  Field,  "is  limited  in 
every  case  In  quantity  and  quality  by  the 
uses  for  which  the  appropriation  Is  made." 
Atchison  v.  Peterson,  20  Wall.  514,  22  L.  Ed. 
414.  Or,  as  said  by  Mr.  Chief  Justice  Lord : 
"The  measure  of  the  right  of  the  first  appro- 
priation of  the  water,  as  to  extent  follows 
the  nature  of  the  appropriation,  or  the  uses 
for  which  it  is  taken.  The  needs  or  the  pur- 
pose for  which  the  appropriation  Is  made  is 
the  limit  to  the  amount  of  water  which  may 
be  taken."  Simmons  v.  Winter,  21  Or.  85,  27 
Pac.  7,  28  Am.  St  Rep.  727.  And  the  rule  is 
thus  concisely  stated  by  Mr.  Chief  Justice 
Moore:  "The  appropriation  of  water  to  a 
beneficial  use  Is  founded  upon  the  rule  of 
necessity,  which,  when  satisfied,  becomes  tbe 
measure  of  the  right,  whereupon  subsequent 
appropriators  may  use  the  surplus  of  that 
to  which  the  prior  appropriator  is  entitled, 
when  not  necessary  to  his  use."  Mattls  v. 
Ilosner,  37  Or.  523,  62  Pac.  17,  682.  There 
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may,  therefore,  be  numerous  appropriations 
of  water  of  the  same  stream,  and  for  use  at 
different  times  and  seasons,  or  for  different 
purposes.  McCall  v.  Porter,  42  Or.  49,  70 
Pac.  820,  71  Pac.  976.  And  after  the  rights 
of  subsequent  appropriates  have  attached 
the  prior  appropriator  cannot  change  or  ex- 
tend his  use  to  their  injury.  Cole  v.  Logan, 
24  Or.  304,  33  Pac.  568;  Bolter  v.  Garrett, 
44  Or.  304,  75  Pac.  142 ;  Proctor  v.  Jennings, 
6  Nev.  83,  3  Am.  Rep.  240.  An  appropriator 
of  water,  it  is  true,  may  change  the  point  of 
diversion  or  place  of  use,  so  long  as  he  does 
not  thereby  Injure  or  affect  the  rights  of  oth- 
ers, because  in  such  case  they  have  no  ground 
for  complaint.  But  he  cannot  extend  the 
use,  so  as  to  Injure  or  Interfere  with  subse- 
quently acquired  rights. 

Altnow's  appropriation  was  made  for  the 
purpose  of  irrigating  land  east  of  the  stream. 
By  such  appropriation  he  acquired  a  prior 
right  to  water  sufficient  for  that  purpose. 
He  did  not,  however,  acquire  title  to  the  wa- 
ter, but  only  the  right  to  use  it  for  the  pur- 
poses for  which  It  was  appropriated.  When 
not  needed  for  that  purpose,  It  was  subject  to 
appropriation  by  others,  and  he  cannot  subse- 
quently change  or  enlarge  his  use  to  their  in- 
Jury.  The  contemplated  use  by  him  of  wa- 
ter on  land  west  of  the  stream  would,  we 
think,  be  a  material  extension  of  the  rights 
acquired  by  him  as  riparian  appropriator, 
and  might  seriously  injure  or  afreet  the  rights 
of  subsequent  appropriators.  Of  the  land 
owned  by  Stallard,  which  was  filed  on  prior 
to  the  initiation  of  plaintiffs'  rights,  but  40 
acres  (N.  W.  %  of  S.  D.  %  of  section  8)  are 
riparian  to  Warm  Springs  creek.  The  re- 
mainder is  on  Cottonwood  creek,  the  waters  of 
which,  as  we  understand  it,  are  not  in  con- 
troversy in  this  suit.  As  to  the  land  riparian 
to  Warm  Springs  creek,  as  riparian  proprie- 
tor, his  right  Is  superior  to  the  rights  of 
plaintiffs ;  but  there  is  nothing  in  the  present 
record  by  which  any  definite  quantity  of  wa- 
ter can  be  awarded,  if,  indeed,  that  could  be 
done  under  any  circumstances. 

Petitions  for  rehearing  denied. 


ABERNETHT  et  al.  v.  UHLMAN  et  al. 

(Supreme  Court  of  Oregon.    Oct.  6,  1908.) 

Landlobd  and  Tenant—  Equitable  Liens. 

Where  a  tenant  agreed  to  make  a  crop  and 
deliver  one-third  thereof  to  the  landlord  as  rent, 
the  landlord  owned  an  undivided  interest  in  ev- 
ery part  of  the  crop,  and  his  interest  therein  is 
as  extensive  as  if  it  were  a  lien,  and  he  is  en- 
titled to  equitable  protection  as  though  a  lienor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §§  1388,  1392.] 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  93  Pac.  936. 

EAKIN,  J.  The  point  urged  by  the  peti- 
tion for  rehearing  is  that,  although  the  plain- 
tiffs have  no  lien  for  their  rental,  yet  the 
opinion  is  based  on  cases  which  authorize  a 


lienor,  when  necessary  for  the  protection  of 
his  lien,  to  make  advances  to  a  tenant  upon 
a  growing  crop,  and  afterward  to  be  reim- 
bursed therefor  out  of  such  crop,  both  as 
against  the  tenant  and  prior  Hens.  By  the 
terms  of  the  lease  Qo  Sun  was  to  make  a 
crop,  harvest  it,  and  deliver  to  plaintiffs  one- 
third  thereof  as  rental;  and,  as  stated  in 
the  opinion,  the  landlord  and  tenant,  where 
the  rental  is  a  share  of  the  crop,  are  tenants 
In  common.  The  effect  of  such  a  state  of 
facts  is  that  the  landlord  Is  an  owner  of  an 
undivided  interest  in  every  part  of  the  crop, 
so  that  the  production  and  harvesting  of  the 
whole  crop  is  necessary  to  enable  plaintiff  to 
receive  any  part  of  his  rental.  It  Is  such  an 
Interest  in  the  whole  crop  that  none  of  it  can 
be  removed  until  harvested  and  divided,  and, 
therefore,  is  as  extensive  as  though  it  were 
a  lien. 

The  case  of  Wheat  v.  Watson,  57  Ala.  581, 
cited  in  the  opinion,  is  a  parallel  case  to  the 
one  before  us.  There  the  landlord,  Wheat, 
leased  his  lands  to  L.  &  H.,  who  were  to 
crop  It  and  deliver  to  plaintiff  one-fourth  of 
the  crop  after  It  was  harvested;  and  Wat- 
son, the  defendant,  made  advances  to  the 
tenants  to  aid  them  In  making  the  crop,  for 
which  the  statute  gave  him  a  lien.  Before 
the  crop  was  matured  the  tenants  abandon- 
ed it  The  landlord  finished  the  cultivation 
and  harvesting,  but  before  It  was  harvested 
Watson  attached  the  interests  of  the  tenants 
for  his  advances.  Plaintiff  contended  that  he 
was  entitled  to  be  reimbursed  out  of  the 
tenants'  interests  for  the  expenses  of  the 
cultivation  and  harvesting  In  preference  to 
the  statutory  Hen  of  Watson  for  the  advan- 
ces ;  and  the  court  so  held,  saying  that  when 
the  tenants  abandoned  the  premises  it  was 
not  the  duty  of  the  landlord  to  let  them  re- 
main unoccupied  and  unused,  but  he  might 
enter,  and  from  that  time  the  contract  Is  de- 
termined. The  only  practical  difference  be- 
tween that  case  and  the  present  one  is  that 
In  the  former  the  landlord  had  a  lien  for  his 
rental  by  statute;  but  the  court,  in  conclud- 
ing the  opinion,  say :  "The  right  of  the  land- 
lord to  make  the  claim  in  such  an  action  does 
not  arise  out  of  his  Hen  for  rent,  but  his 
ownership  of  the  property.''  And  in  the  case 
of  Hughes  v.  Johnson,  38  Ark.  285,  the  ref- 
erence to  this  right  as  existing  in  favor  of 
one  having  "an  interest  In  a  security''  Is  not 
necessarily  limited  to  a  lienor,  but  may  in- 
clude one  having  an  interest  in  the  property. 

We  deem  the  landowner's  right  in  such  a 
case  as  equally  entitled  to  equitable  protec- 
tion as  that  of  a  lienor.  The  reason  for  it  is 
even  greater,  as  otherwise  in  such  a  case  he 
would  be  compelled  to  make  a  crop  to  pay 
the  tenant's  debts  or  abandon  all  claim  of 
income  from  bis  land.  Go  Sun  could  not  get 
the  men  to  harvest  the  crop,  and  so  notified 
the  plaintiffs;  and  plaintiffs,  to  secure  their 
rental,  were  compelled  to  act  The  case  of 
Sunol  v.  MoUoy,  63  Gal.  369,  was  cited  in 
the  opinion  only  to  the  point  that  the  mort- 
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gagee  of  the  tenant  stands  in  no  better  posi- 
tion than  the  tenant  in  his  relations  to  the 
landlord,  and  that  he  has  no  greater  or  other 
■claim  against  the  landlord  than  Go  Sun  had. 
And  the  landlord  is  not  without  remedy  be- 
cause his  rental  Is  not  a  lien  upon  the  crop. 
He  has  such  an  interest  in  the  whole  crop 
that  he  may  protect  himself  by  caring  for  it 
when  his  tenant  is  unable  to  do  so  or  aban- 
dons it,  and  repay  himself  for  such  expense 
out  of  the  tenant's  share,  both  as  against 
the  tenant  and  against  his  mortgagee.  De- 
fendants have  no  ground  for  complaint,  as 
they  agreed  to  do  this  themselves,  and  had 
the  opportunity,  but  neglected  it 
The  petition  is  denied. 


CALDWELL  BANKING  &  TRUST  CO.  v. 
PORTER  et  al. 
(Supreme  Court  of  Oregon.   Oct  6,  1908.) 

1.  Appeal  and  Ebbob— Pbesumption— Facts 
nece8sabt  to  sustain  judgment. 

Where  the  objection  to  a  judgment  against 
a  garnishee,  on  the  gronnd  that  there  was  no 
proof  of  an  action  by  plaintiff  against  defendant 
to  support  the  garnishment  proceedings,  was  not 
in  any  way  raised  below,  since  the  garnishment 
proceedings  could  not  have  been  maintained,  un- 
less supported  by  the  main  action,  it  will  be  pre- 
sumed on  appeal  that  the  trial  court  took  judi- 
cial notice  of  the  record  in  such  action. 

[Ed.  Note.— For  cases  in  point.'  see  Cent  Dig. 
toI.  8,  Appeal  and  Error,  §§  3673-3678.] 

2.  Same — Review — Invited  Erbor. 

Where  the  record  in  the  attachment  suit  on 
which  garnishment  proceedings  were  based,  was 
excluded  on  objection  of  the  garnishee,  the  lat- 
ter, having  invited  the  ruling,  cannot  complain 
on  appeal,  even  if  its  exclusion  was  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3600.] 

8.  Same— Proceedings  Not  in  Record — Rec- 
ord in  Attachment  Suit  —  Necessity  on 
Appeal  bt  Garnishee. 

Where,  on  appeal  by  a  garnishee,  the  tran- 
script does  not  contain  the  record  of  the  attach- 
ment suit,  on  which  the  garnishment  proceed- 
ings were  based,  the  conclusion  of  the  trial  court 
as  to  the  validity  of  the  proceedings  therein  can- 
not be  reviewed. 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  95  Pac.  L 

BEAN,  O.  J.  Defendant  garnishee  stoutly 
insists  that  the  court  erred  in  directing  a 
verdict  against  it,  for  the  reason  that  there 
was  no  proof,  on  the  trial,  that  plaintiff  had 
commenced  an  action  against  Porter,  Jones 
&  Test  or  that  a  writ  of  attachment  bad  is- 
sued in  such  action  and  been  served  upon  It 
In  a  separate  defense,  set  up  in  its  answer  to 
plaintiff's  allegations,  defendant  avers  that 
the  right,  claimed  by  It,  to  set  off  the  notes 
of  the  individual  members  of  the  firm  of  Por- 
ter. Jones  &  Test  against  the  amount  due 
from  it  to  the  firm  was  exercised,  and  such 
notes  canceled  and  delivered  to  the  makers, 
and  payment  thereof  duly  ratified  by  them, 
"prior  to  the  date  of  the  service  of  the  notice 
of  garnishment  on  said  bank,  and  prior  to 
the  commencement  of  the  said  action  by  the 


plaintiff  against  said  firm,  as  mentioned  and 
set  out  in  plaintiff's  allegations,"  which 
would  probably  be  considered,  after  verdict, 
as  an  admission  that  such  action  had  been 
commenced  and  a  writ  of  attachment  duly  is- 
sued and  served. 

However  that  may  be,  the  record  is,  as 
noted  In  the  original  opinion,  that  plaintiff  on 
the  trial  made  formal  offer  of  the  procedlngs 
and  record  in  the  main  action,  but  upon  de- 
fendant's objection  the  court  declined  to  ad- 
mit them  in  evidence.  The  trial,  however, 
proceeded,  and  at  the  close  of  plaintiff's  testi- 
mony defendant  moved  for  a  nonsuit  on 
grounds  not  necessary  to  state  here,  but  not 
including  a  failure  of  proof  in  the  particular 
mentioned.  The  motion  was  overruled,  and 
defendant  then  gave  evidence  tending  to  sup- 
port the  averments  of  its  answer,  and  at  the 
close  of  all  the  testimony  the  court,  on  motion 
of  plaintiff,  directed  a  verdict  in  Its  favor, 
for  the  reason  that  defendant  had  failed  to 
show  any  authority  from  the  partnership  of 
Porter,  Jones  &  Test  to  pay  or  apply  the 
funds  of  the  firm  to  the  individual  indebted- 
ness of  its  members.  To  this  ruling  defend- 
ant excepted,  and  from  the  judgment  render- 
ed on  the  verdict  it  appeals,  bringing  up  only 
the  transcript  in  the  garnishee  proceedings, 
and  no  part  of  the  record  in  the  main  action. 
It  now  insists  that  the  verdict  and  Judgment 
for  plaintiff  cannot  stand,  because  there  was 
no  proof  of  an  action  by  plaintiff  against  Por- 
ter, Jones  &  Test  to  support  the  proceedings 
against  it  as  garnishee.  No  such  question  or 
objection  was  made  in  the  court  below,  but 
defendant  permitted  the  action  to  proceed  to 
final  determination  without  raising  the  ques- 
tion, so  far  as  the  record  discloses,  that  such 
proof  had  not  been  made.  No  motion  for 
nonsuit  was  made  on  that  ground,  nor  was 
the  objection  taken  at  any  stage  of  the  trial. 

There  are  many  authorities,  some  of  which 
are  cited  in  the  original  opinion,  holding  that 
proceedings  against  a  garnishee  are  merely 
auxiliary  to  the  action  in  which  the  writ  of 
attachment  was  issued,  and  the  court  will 
take  judicial  knowledge  of  such  action  and 
the  record  therein  without  proof.  And  as  the 
proceedings  against  the  defendant  could  not 
have  been  maintained  without  evidence,  with- 
in the  judicial  knowledge  of  the  court  or  by 
proof,  of  the  main  action,  we  are  bound  to 
assume  that  the  court  below  followed  the 
rule  announced  In  the  authorities  referred  to 
and  held  that  It  would  take  Judicial  notice 
of  the  record  In  such  action  without  proof. 
Otherwise  it  would  not  have  permitted  the 
action  to  proceed  against  the  garnishee  or 
directed  a  verdict  for  plaintiff.  This  view  Is 
confirmed  by  remarks  of  the  court  in  ruling 
on  the  admission  of  the  judgment  in  evidence. 
The  defendant  having,  by  Its  objection  to  the 
admission  In  evidence  of  the  record  in  the 
main  action,  thus  invited  the  court  to  assume 
the  attitude  suggested.  It  is  precluded  from 
assailing  the  ruling,  even  if  erroneous;  and 
as  it  does  not  bring,  as  a  part  of  the  tran- 
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script,  such  record,  we  are  unable  to  deter- 
mine whether  the  conclusion  of  the  court  as 
to  the  validity  of  the  proceedings  therein  Is 
sound. 

The  other  questions  referred  to  In  the  peti- 
tion for  rehearing  were  all  carefully  examin- 
ed, and  are  fully  covered  by  the  opinion  here- 
tofore filed. 

Petition  for  rehearing  denied. 


KING  v.  MILLER. 
(Supreme  Court  of  Oregon.    Oct.  6,  1908.) 

1.  Judgment— Assignment— Operation. 

An  assignment  of  a  judgment,  unless  other- 
wise intended,  carries  with  it  the  claim  on  which 
the  judgment  was  based. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30.  Judgment,  f  1542.] 

2.  Same— Rights  of  Assignee. 

An  assignee  of  a  judgment  stands  In  no 
better  position  than  his  assignor,  and  the  judg- 
ment may  be  reversed  after  the  assignment 
8.  Same. 

Where  a  judgment,  assigned  by  an  assign- 
ment without'  reservation,  and  which  carries  the 
cause  of  action,  is  reversed,  the  assignee  may 
sue  to  recover  the  sum  paid  for  the  assignment, 
on  the  ground  of  failure  of  consideration,  or  he 
may  continue  the  suit  on  the  cause  of  action, 
since  under  the  statute  (B.  &  C.  Comp.  §  38) 
an  action  does  not  abate  by  the  transfer  of  any 
interest  therein,  if  the  cause  of  action  survive. 

4.  Assignments  —  Choses  in  Action  — Pen- 
dente Lite— Rights  of  Assignee. 

An  assignee  of  a  cause  of  action  pendente 
lite  may  continue  the  action  in  the  name  of  his 
assignor,  and  he  may  control  the  action  and  pre- 
vent the  assignor  from  dismissing  it  against  his 
objection. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  §  211. J 

5.  Same. 

The  courts  will  protect  an  assignee  of  a 
chose  in  action  pendente  lite  against  the  act  of 
the  assignor  and  against  the  act  of  the  debtor 
after  notice  of  the  assignment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  §  182.] 

6.  Same— Pleading. 

Though  a  statute  authorizes  the  substitu- 
tion of  an  assignee  of  a  chose  in  action  pendente 
lite,  the  assignee  may,  if  he  desires,  continue 
the  action  in  the  name  of  the  original  party 
without  filing  a  supplemental  complaint. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  4,  Assignments,  §  207.] 

7.  Same. 

An  assignee  of  a  chose  in  action  may  main- 
tain an  action  thereon  in  his  own  name,  though 
he  pays  no  consideration  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments.  §§  200-202.] 

8.  Same. 

An  assignee  of  a  chose  in  action  may  main- 
tain an  action  thereon  in  his  own  name  without 
disclosing  in  his  complaint  his  representative  ca- 
pacity, though  he  is  a  mere  agent,  with  no  ben- 
eficial interest. 

[Ed.  Note —For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  *  203.] 

9.  Same. 

The  doctrine  that  where  plaintiff  sues  in 
a  representative  capacity  as  executor,  assignee 
for  benefit  of  creditors,  trustee  of  an  express 
trust,  and  the  like,  he  must  disclose  for  whom 
he  is  trustee  does  not  apply  to  an  action  by  the 
assignee  of  a  chose  in  action  who  is  the  owner 
and  holder  of  the  legal  title. 


10.  Same. 

In  an  action  by  an  assignee  of  a  judgment 
obtained  by  a  bank  against  an  attorney  who  had 
collected  a  judgment  assigned  to  the  bank  for 
collection,  evidence  that  the  assignment  to  the 
bank  was  made  by  the  judgment  creditor,  as  se- 
curity for  the  payment  of  an  indebtedness  to  a 
third  person,  was  competent  to  show  the  consid- 
eration for  the  assignment  and  that  such  an  in- 
terest passed  as  deprived  the  judgment  creditor 
of  the  right  to  revoke  the  assignment 

11.  Banks  and  Banking— National  Banks 
— Authority — Assignee  of  Claim  fob  Col- 
lection. 

A  national  bank  may  take  an  absolute  as- 
signment of  a  claim  for  collection,  and  agree  to 

Eay  the  proceeds  or  part  thereof  to  another,  and 
y  such  transfer  the  legal  title  passes  to  the 
bank,  and  its  agent  to  collect  the  money  there- 
on cannot  refuse  to  pay  it  to  the  bank,  on  the 
ground  that  it  had  no  legal  right  to  own  such 
claim. 

12.  Evidence— Parol  Evidence  —  Varying 
Terms  of  Written  Instruments. 

In  an  action  by  an  assignee  of  a  judgment, 
obtained  by  a  bank  against  an  attorney  who 
had  collected  a  judgment  assigned  to  the  bank 
for  collection,  to  recover  on  the  original  cause 
of  action  after  the  reversal  of  the  judgment, 
parol  evidence  that  the  assignment  to  the  bank 
was  in  part  for  the  benefit  of  a  third  person 
was  admissible,  though  the  bank  in  writing 
agreed  to  hold  the  proceeds  subject  to  the  order 
of  the  judgment  creditor;  the  attorney  not  be- 
ing a  party  to  the  contract  made  by  the  bank, 
and  the  proof  not  varying  the  written  agreement 
as  between  the  parties  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  (8  1966-1968.] 

13.  Judgment— Assignment— Operation. 

A  judgment  creditor  assigned  the  judgment 
to  a  bank  for  collection  and  to  hold  the  pro- 
ceeds subject  to  the  order  of  the  Judgment  cred- 
itor. The  assignment  was  intended  as  security 
for  the  payment  of  a  debt  due  from  the  judg- 
ment creditor  to  a  third  person.  The  bank  in- 
structed defendant  to  collect  the  judgment,  de- 
duct his  fees,  and  remit  the  balance.  The  bank 
sued  defendant  for  the  money  collected  by  him 
and  paid  to  a  stranger,  who  held  an  assignment 
of  the  debt  on  which  the  judgment  was  based. 
Ileld,  that  a  revocation  of  the  assignment  after 
the  bank  had  begun  an  action  against  defendant 
for  the  money  collected  by  him,  or  an  attempt- 
ed ratification  or  approval  by  the  assignor  of  the 
payment  of  such  money,  was  no  defense. 

14.  Fraudulent  Conveyances— Validity  as 
between  the  parties. 

An  assignment  of  a  judgment  though  made 
for  the  purpose  of  defrauding  the  creditors  of 
the  assignor  is  valid  as  between  the  parties,  and 
it  is  voidable  only  at  the  instance  of  persons  at- 
tempted to  be  defrauded  in  a  proceeding  brought 
for  that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  S8  523-529.] 

16.  Judgment— Assignments— Rights  Trans- 
ferred. 

Proof  that  debtor  gave  to  a  creditor  an  or- 
der on  a  third  person  directing  him  to  pay  over 
to  the  creditor  "all  the  moneys  which  you  are 
now  owing  me"  does  not  establish  an  assign- 
ment of  a  judgment  recovered  two  years  later 
by  the  debtor  against  the  third  person,  in  the 
absence  of  proof  that  the  order  was  accepted  by 
the  third  person,  or  that  the  "moneys"  therein 
referred  to  was  the  same  debt  on  which  the  judg- 
ment was  based. 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty; George  E.  Davis,  Judge. 

Action  by  Will  R.  King,  substituted  as 
plaintiff  for  the  First  National  Bank  of 
Payette,    Idaho,    against    William  Miller. 
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From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

On  April  11,  1903,  Henry  Helmlck  recover- 
ed Judgment  In  the  circuit  court  for  Malheur 
county,  against  O.  W.  Porter,  for  $2,930.22, 
and  costs.  Defendant  Miller  was  his  attor- 
ney. On  the  27th  of  the  month  Helmlck,  be- 
ing indebted  to  one  J.  A.  Lauer,  assigned  the 
judgment  to  the  First  National  Bank  of 
Payette,  Idaho,  for  collection,  the  bank  to 
pay  the  amount  due  Lauer  from  the  money 
so  collected,  and  to  bold  the  balance  subject 
to  the  order  of  Helmlck.  At  the  time  of  the 
assignment  the  bank  gave  to  Helmlck  a 
writing,  stating  that  It  had  received  the 
judgment  for  collection,  "the  proceeds  of 
which,  when  collected,  shall  be  subject  to 
your  order."  Immediately  after  the  assign- 
ment the  bank  notified  Miller  thereof,  and 
Instructed  him  to  collect  the  amount  due  on 
the  judgment,  deduct  his  fees,  and  remit  the 
balance  to  it,  which  he  agreed  to  do.  On 
June  29th  Miller  made  the  collection,  ac- 
knowledging satisfaction  of  the  judgment 
on  the  record  by  signing  the  name  of  Hel- 
mlck and  of  the  bank,  by  himself  as  attorney, 
deducted  $200  for  his  fee,  but,  in  place  of 
remitting  the  balance  to  the  bank,  paid  it 
over  to  the  Moss  Mercantile  Company,  who 
claimed  to  have  an  assignment  of  the  debt, 
upon  which  the  Judgment  was  based,  prior 
in  time  to  the  bank.  On  July  13th  Helmlck 
and  Lauer  agreed  in  writing  with  the  bank 
to  indemnify  it  against  the  costs  and  expens- 
es of  the  litigation,  and  on  the  27th  of  the 
month  the  bank  commenced  an  action  against 
the  defendant  to  Tecover  the  money  collected 
by  him,  alleging  in  its  complaint  that  the  de- 
fendant was  Its  agent  and  attorney,  duly  au- 
thorized by  it  to  collect  and  receive  the  mon- 
ey, and  as  such  agent  collected  and  received 
on  the  judgment  the  sum  of  $2930.22,  of 
which  amount  he  was  duly  authorized  by 
plaintiff  to  retain  $200  for  his  fees,  and  that 
he  had  failed  and  neglected  to  pay  the  bal- 
ance over  to  it  On  September  26th  Helmlck 
undertook  to  revoke  in  writing  the  assign- 
ment of  the  Judgment  to  the  bank,  and  to 
ratify  and  approve  the  action  of  defendant 
in  paying  the  money  collected  thereon  to 
the  Moss  Mercantile  Company.  Shortly 
thereafter  the  mercantile  company  commenc- 
ed a  suit  in  equity  against  the  bank,  to  en- 
join it  from  prosecuting  Its  action  at  law 
against  the  defendant,  but  this  suit  was  dis- 
missed. Moss  Mercantile  Co.  v.  First  Na- 
tional Bank,  47  Or.  361,  82  Pac.  8,  2  L.  R. 
A.  (N.  8.)  657.  Defendant  thereupon  answer- 
ed In  the  law  action,  denying  that  he  collect- 
ed the  Judgment,  as  agent  of  the  bank,  ad- 
mitting the  assignment  of  such  Judgment  to 
the  bank,  but  denying  that  it  was  for  valu- 
able consideration,  and  affirmatively  alleg- 
ing (1)  that  he  was  the  agent  of  Helmlck  in 
the  collection  of  the  money,  and  collected 
the  same  at  his  request;  (2)  that  prior  to 
the  assignment  of  the  judgment  to  the  bank, 
Helmlck  had  assigned  and  transferred  to  the 


Moss  Mercantile  Company  the  debt  upon 
which  the  judgment  was  based,  of  which 
fact  the  bank  had  notice,  and  that  Helmlck 
instructed  him  to  collect  the  money  on  such 
Judgment  and  pay  it  to  the  mercantile  com- 
pany; (3)  that  the  assignment  to  the  bank 
was  for  collection  only  and  without  consider- 
ation; (4)  that  It  was  made  for  the  purpose 
of  defrauding  the  mercantile  company  and 
that  such  company  was  the  owner,  and  en- 
titled to  the  proceeds  of  the  judgment,  and 
defendant  had  paid  the  money  to  it,  which 
act  was  ratified  and  approved  by  Helmlck; 
(6)  the  revocation  by  Helmlck  of  the  assign- 
ment of  the  Judgment  to  the  bank.  A  reply 
put  In  Issue  the  averments  of  the  answer, 
and  a  trial  was  had  on  March  13,  1906, 
which  resulted  in  a  verdict  and  judgment  In 
favor  of  plaintiff  for  the  amount  prayed  for 
in  the  complaint  On  March  29th  the  bank 
at  the  request  of  Helmlck  and  Lauer,  assign- 
ed the  judgment  to  W.  R.  King,  one  of  its 
attorneys,  with  the  understanding  and  agree- 
ment that  from  the  amount  collected  there- 
on, he  would  pay  Lauer  $1,943,  the  bank 
$100  to  cover  costs  and  expenses  Incurred  by 
it  In  the  litigation,  his  own  fees  and  the 
costs  of  collection,  and  the  balance  to  one 
Graham,  for  the  benefit  of  Helmlck.  Defend- 
ant thereafter  appealed  from  the  judgment, 
and  when  the  cause  came  on  for  hearing  In 
this  court,  King  appeared,  and  moved  to  be 
substituted  as  party  plaintiff  in  lieu  of  the 
bank,  setting  out  In  his  petition  therefor  the 
assignment  of  the  judgment  to  him.  Defend- 
ant consented  to  this  application,  and  an 
order  was  thereupon  made  substituting  King 
as  plaintiff,  and  from  that  time  on  the  cause 
proceeded  under  his  name.  On  December 
11th  the  judgment  was  reversed,  and  a  new 
trial  ordered.  A  cost  bill  was  subsequently 
filed*  by  defendant  under  the  substituted  ti- 
tle, and  a  mandate  under  such  title  was  Is- 
sued and  remitted  to  the  court  below.  Be- 
fore a  retrial  of  the  cause,  however,  the 
control  of  the  bank  had  passed  into  the  hands 
of  the  members  of  the  Moss  Mercantile  Com- 
pany, and  on  April  24,  1907,  It  executed  a 
release  to  defendant  of  the  cause  of  action, 
and  by  resolution  directed  its  attorney  to 
dismiss  the  action  then  pending.  On  April 
25th,  in  pursuance  of  this  resolution,  the 
bank  appeared  In  court  by  its  counsel,  and 
moved  to  dismiss  the  action,  but  such  mo- 
tion was  overruled.  Defendant  thereupon  fil- 
ed a  similar  motion  for  the  same  reason,  to 
which  the  bank  assented,  but  this  was  like- 
wise overruled.  An  order  was  afterwards 
made  by  the  court  below  substituting  Mr. 
King  as  plaintiff.  Upon  the  trial  judgment 
was  rendered  in  his  favor,  from  which  de- 
fendant appeals. 

Oliver  O.  Haga,  for  appellant  O.  H  S. 
Wood,  for  respondent 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  The  record  contains  numerous  as- 
signments of  error,  but  they  may,  we  think, 
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be  grouped  under  the  following  heads:  (1) 
The  action  of  the  court  in  overruling  the  mo- 
tions of  the  bank  and  of  defendant  to  dis- 
miss the  action,  and  in  substituting  Mr.  King 
as  plaintiff,  allowing  the  action  to  proceed 
In  his  name,  and  admitting  proof  of  the 
assignment  of  the  judgment  by  the  bank  to 
him;  (2)  in  admitting  evidence  that  the  as- 
signment by  Helmlck  to  the  bank  of  the 
Judgment  in  question,  and  from  the  bank 
to  King,  was  intended  as  security  for  the 
payment  of  a  debt  owing  from  Helmlck  to 
Lauer;  (3)  in  refusing  to  permit  the  de- 
fendant to  show  that  after  the  assignment  to 
the  bank,  and  after  defendant  had  collected 
the  money  due  thereon,  and  the  bank  had 
commenced  an  action  against  him  to  recover 
the  same,  Helmlck  and  the  mercantile  com- 
pany had  a  settlement  and  adjustment  of 
their  affairs,  In  which  Helmlck  ratified  and 
approved  the  payment  of  the  money  collect- 
ed by  defendant  on  the  Judgment  to  such  com- 
pany; (4)  in  refusing  to  allow  defendant  to 
show  that  at  the  time  of  the  assignment  of 
the  judgment  by  Helmlck  to  the  bank,  Hel- 
mlck was  indebted  to  the  mercantile  com- 
pany, of  which  fact  the  bank  had  knowledge, 
and  that  the  assignment  was  for  the  pur- 
pose of  defrauding  such  company;  (5)  in 
refusing  to  admit  an  order  of  Helmlck  on 
Porter,  the  Judgment  debtor,  dated  some  two 
years  prior  to  the  recovery  of  such  Judgment, 
to  pay  to  the  mercantile  company  any  mon- 
eys due  him,  and  in  refusing  to  admit  in 
evidence  the  resolution  of  the  board  of 
directors  of  the  bank,  passed  after  the  judg- 
ment had  been  assigned  to  Mr.  King,  re- 
leasing or  attempting  to  release  defendant 
from  any  further  liability. 

In  support  of  the  first  position  It  is  con- 
tended that  when  the  Judgment  which  the 
bank  had  recovered  against  defendant  -was 
reversed,  and  a  new  trial  ordered,  the  case 
stood  in  the  same  condition  as  If  no  assign- 
ment of  the  Judgment  had  been  made  to  Mr. 
King,  and  that  the  bank  had  control  over 
the  action  and  right  to  dismiss  it,  regardless 
of  such  assignment.  The  claim  Is  that  under 
the  law  an  assignee  of  a  Judgment,  which 
Is  subsequently  vacated  or  reversed,  takes  no 
interest  whatever  under  the  assignment,  and 
that  his  remedy  Is  exclusively  against  the 
assignor  to  recover  the  amount  paid  therefor. 
But  we  understand  the  law  to  be  that  an 
assignment  of  a  judgment,  unless  otherwise 
intended,  carries  with  it  the  claim  upon 
which  the  Judgment  was  based.  It  Is  so  stat- 
ed by  Mr.  Black  (2  Black  on  Judg.  §  948) 
and  Mr.  Freeman  (2  Freeman  on  Judg.  §  431), 
and  In  Pattlson  v.  Hull,  9  Cow.  (N.  Y.)  747, 
it  was  held  that  the  assignment  of  a  judg- 
ment for  a  debt  carries  the  debt,  and  If  the 
latter  be  secured  by  a  mortgage  it  carries 
the  mortgage  also,  Mr.  Justice  Cowan  say- 
ing: "The  assignment  of  a  Judgment  neces- 
sarily carries  the  debt,  nor  Is  it  possible  to 
separate  them.  The  Judgment  would  be 
narren,  nor  can  we  conceive  of  its  existence 


without  the  debt  I  must  therefore  hold 
the  debt  to  be  directly  assigned  in  this  case, 
and  all  the  effects  must  follow  which  the 
law  attaches  to  an  assignment  of  that  char- 
acter. One  of  these  is  that  an  interest  In 
the  mortgaged  premises  passes  as  an  Inci- 
dent to  the  debt  which  is  the  principal."  To 
the  same  effect:  23  Cyc.  1417;  17  A.  &  E. 
Ency.  (2d  Ed.)  882;  Brown  v.  Scott,  25  CaL 
189;  Heisen  v.  Smith,  138  Cal.  216,  71  Pac 
180,  94  Am.  St  Rep.  39;  Bolen  v.  Crosby, 
49  N.  Y.  183.  It  Is  true  the  assignee  of  a 
Judgment  stands  in  no  better  position  than 
his  assignor,  and  the  judgment  thereafter 
may  be  vacated,  reversed,  or  set  aside.  In 
such  case  the  assignee  has  a  remedy  against 
the  assignor  to  recover  the  amount  paid 
for  the  Judgment  on  the  ground  of  a  failure 
of  consideration.  23  Cyc  1424;  Weber  v. 
Tschetter,  1  S.  D.  205,  46  N.  W.  201.  But 
we  do  not  understand  that  he  is  compelled 
in  all  cases  to  pursue  such  remedy.  If,  not- 
withstanding, the  vacation  or  reversal  of  the 
Judgment  the  original  action  is  still  pending 
and  undetermined,  he  may,  if  he  so  elect, 
continue  the  same  to  final  decision,  and  thus 
enforce  the  claim  or  demand  upon  which 
the  judgment  is  based. 

The  case  of  Vila  v.  Weston,  33  Conn.  42, 
principally  relied  upon  by  defendant  was  an 
action  on  a  promissory  note  and  a  common 
count  in  general  assumpsit   The  judgment 
was  by  default.    The  plaintiff  made  an  as- 
signment to  one  Goodman,  and  the  judgment 
was  subsequently  reversed,  and  the  cause 
again  entered  on  the  trial  docket  The  plain- 
tiff thereafter  sought  to  continue  the  action 
to  final  judgment  and,  In  view  of  the  rule 
apparently  in  force  in  that  state  that  an 
action  abates  by  the  transfer  of  the  cause  of 
action  pendente  lite,  it  became  important 
to  ascertain  what  was  intended  to  pass  by 
the  assignment;  if  the  debt  the  action  abat- 
ed, and  could  not  be  continued  by  the  plain- 
tiff after  reversal,  but  If  the  Judgment  only, 
he  could  do  so.   The  court  held  that  from 
the  language  of  the  assignment  in  the  light 
of  the  surrounding  circumstances,  it  was  not 
the  intention  of  the  parties  to  pass  title 
to  the  cause  of  action,  but  to  the  Judgment 
only,  and  that  under  the  statutes,  when  the 
judgment  was  reversed,  the  parties  were 
restored  to  their  original  status,  and  the  as- 
signor could  continue  the  action  In  his  own 
name  to  final  determination,  notwithstanding 
the  assignment ;  the  remedy  of  the  assignee 
being  to  recover  the  money  paid  for  the  Judg- 
ment.  But  the  court  expressly  says  that  the 
question  whether  the  assignee  would  have 
had  a  right  in  equity  to  the  new  judgment, 
if  he  had  so  elected  was  not  decided.  The 
same  effect  was  apparently  given  to  the 
vacation  of  a  Judgment  by  an  appeal  in  Ben- 
nett v.  Lathrop,  71  Conn.  613,  42  Atl.  634, 
71  Am.  St.  Rep.  222.   These  cases  are  there- 
fore authority  only  for  the  position  that, 
where  it  Is  expressly  intended  by  the  parties 
to  assign  a  judgment  only,  the  assignee  takes 
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nothing  If  the  Judgment  1b  subsequently  re- 
versed or  vacated,  and  this  may  be  conceded. 
Bat  where  the  assignment  Is  of  the  judgment 
without  any  reservation  whatever,  It,  In  our 
opinion,  necessarily  carries  the  cause  of  ac- 
tion upon  which  it  Is  based;  and  where,  aa 
under  our  statute  (B.  &  O.  Com  p.  |  38),  an 
action  does  not  abate  by  the  transfer  of  any 
interest  therein  If  the  cause  of  action  survive, 
the  assignee  Is  In  the  same  position  after  re- 
versal as  any  other  purchaser  pendente  lite, 
and  entitled  to  the  same  rights  and  remedies. 

Next  it  Is  claimed  that  the  assignee  of  a 
cause  of  action  in  a  pending  suit  cannot  be 
substituted  in  place  of  his  assignor,  and 
therefore  Mr.  King  had  no  right  to  control 
the  present  litigation.  We  do  not  regard 
this  question,  however,  of  great  importance 
in  this  case.  The  record  discloses  that  the 
substitution  of  Mr.  King  for  the  bank  was 
made  by  the  consent  of  the  defendant,  and  it 
would  seem,  therefore,  that  It  is  too  late  for 
him  to  make  any  objection  thereto.  But, 
however  this  may  be,  and  whatever  the  rule 
may  be  In  reference  to  the  right  of  the  as- 
signee of  a  cause  of  action  pendente  lite  to  be 
substituted  In  place  of  the  assignor,  he  cer- 
tainly has  a  right  to  have  the  action  continu- 
ed in  the  name  of  his  assignor  for  his  benefit 
(20  Ency.  Pi.  &  Pr.  1085;  Dundee  Mortgage 
&  Trust  Investment  Company  v.  Hughes  [C. 
C]  88  Fed.  182;  Elliot  v.  Teal,  Fed.  Cas. 
No.  4389);  and  the  courts  will  protect  him 
against  the  act  of  the  assignor  (Walker  v. 
Felt,  54  Cal.  386)  and  of  the  debtor  after  he 
has  notice  of  the  assignment  (Mason  v. 
Beach,  55  Wis.  607,  18  N.  W.  884).  And, 
therefore,  whether  Mr.  King  was  properly 
substituted  as  plaintiff  Is  immaterial,  be- 
cause in  any  event  he  had  a  right  to  control 
the  action,  and  the  bank  could  not,  after  the 
assignment,  dismiss  it  against  bis  objection. 
Some  contention  Is  made  that  a  supplemen- 
tary complaint  should  have  been  filed  setting 
1  op  the  assignment  But  since  the  substitu- 
I  tion  was  made  by  the  consent  of  defendant, 
and  without  objection  on  his  part,  it  is  doubt- 
ful whether  he  can  raise  the  question  sug- 
gested, but  we  find  the  rule  announced  In 
states  where  the  statute  authorizes  the  sub- 
stitution of  an  assignee  that  the  matter  is 
optional,  and  the  action  may,  if  the  assignee 
desires,  be  continued  in  the  name  of  the  orig- 
inal party  and  no  supplemental  complaint 
is  necessary.  Lowell  v.  Parkinson,  4  Utah, 
ca,  6  Pac.  58;  Hawes  on  Parties,  f  84;  20 
Ency.  PI.  &  Pr.  1033. 

It  is  next  claimed  the  court  below  erred 
in  admitting  evidence  that  the  assignment 
to  the  bank  by  Helmlck  of  the  judgment  re- 
covered by  bim  against  Porter  and  the  as- 
signment from  the  bank  to  Mr.  King,  was 
intended  as  security  for  the  payment  of  a 
debt  owing  from  Helmlck  to  Lauer,  because 
the  terms  of  the  contract  between  Helmlck 
and  the  bank  are  in  writing.  The  complaint 
does  not  aver  that  the  assignment  was  made 
as  security  for  the  payment  of  Helmlck's 
97P.-35 


debts,  and  that  a  national  bank  cannot  act 
as  a  trustee.  The  rule  is  settled  in  this  Ju- 
risdiction that  an  assignee  of  a  chose  in  ac- 
tion may  maintain  an  action  thereon  In  his 
own  name,  although  he  pays  no  considera- 
tion therefor.  Gregoire  v.  Rourke,  28  Or. 
275,  277,  42  Pac.  906.  By  the  assignment 
he  becomes  the  real  party  in  Interest  because 
he  has  a  valid  transfer  as  against  the  as- 
signor, and  holds  the  legal  title  to  the  de- 
mand. This  entitles  him  to  sue  thereon  in 
his.  own  name.  Hawes  on  Parties,  §  34: 
Sheridan  v.  Mayor,  68  N.  Y.  80;  Allen  v. 
Brown,  44  N.  Y.  228;  Curtln  v.  Kowalsky, 
145  Cal.  481,  78  Pac.  962,  And  In  bringing 
such  suit  he  is  not  compelled  or  required  to 
disclose  his  representative  capacity  in  his 
complaint.  Langdon  v.  Thompson,  25  Minn. 
609.  And  this  Is  so,  although  he  may  be  a 
mere  agent  or  trustee  with  no  beneficial  in- 
terest (Oassldy  v.  Woodward,  77  Iowa,  354, 
42  N.  W.  819),  or  has  agreed  to  hold  the 
proceeds  as  trustee  of  the  assignor  or  other 
parties  (Anderson  v.  Reardon,  46  Minn.  185, 
48  N.  W.  777).  It  may  be  true  that,  where 
the  plaintiff  sues  in  a  representative  capac- 
ity as  executor,  assignee  for  benefit  of  the 
creditors,  trustee  of  an  express  trust,  and 
the  like,  he  must  disclose  for  whom  he  is 
trustee.  School  District  No.  42,  Garfield 
Co.  v.  Peninsular  Trust  Co.,  13  Okl.  479,  75 
Pac  281.  But  this  doctrine  does  not  apply 
to  an  action  brought  by  the  assignee  of  a 
chose  in  action  who  Is  the  owner  and  holder 
of  the  legal  title.  It  is  suflicient  for  the 
defendant  if  payment  by  him  to  the  plaintiff 
will  be  a  protection  against  a  demand  for 
the  same  debt  by  other  parties,  and  there- 
fore we  think  proof  that  the  assignment  was 
made  aa  security  for  the  payment  of  an  in- 
debtedness to  Lauer  was  competent  under 
the  pleadings.  It  tended  to  show  the  con- 
sideration for  the  transfer  and  such  an  in- 
terest In  the  assignee  that  Helmlck  could 
not  thereafter  revoke  the  assignment  It  Is 
said  that  a  national  bank  cannot  act  as  a 
trustee,  but  we  do  not  understand  how  this 
question  becomes  important  here.  There  is 
no  rule  of  law  preventing  a  national  bank 
from  taking  an  absolute  assignment  of  a 
claim  for  collection  and  agreeing  to  pay  the 
proceeds  or  part  thereof  to  another.  By 
such  a  transfer  the  legal  title  passes  to  the 
bank,  and  one  acting  as  its  agent  or  repre- 
sentative and  collecting  the  money  thereon, 
cannot  refuse  to  pay  it  to  his  principal  on 
the  ground  that  it  had  no  legal  right  to  own 
such  claim.  In  this  case  after  the  judgment 
had  been  assigned  to  the  bank  It  directed 
the  defendant  to  collect  the  amount  due 
thereon  for  it,  and  he  agreed  to  do  so.  When 
he  made  the  collection  it  was  his  duty  to 
pay  it  over  to  the  bank,  unless  in  fact  the 
money  belonged  to  another.  And  he  cannot 
escape  liability  by  setting  up  the  defense 
that  the  bank  had  no  right,  in  the  first  In- 
stance, to  take  the  assignment 
Next  it  is  claimed  that  parol  proof  that 
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the  assignment  to  the  bank  was  In  part  for 
the  benefit  of  Mr.  Lauer  was  varying  or  con- 
tradicting the  terms  of  a  writing.  At  the 
time  the  assignment  was  made  the  bank 
signed  and  delivered  to  Helmlck  a  letter, 
stating  that  the  Judgment  had  been  entered 
for  collection,  the  "proceeds  of  which,  when 
collected,  shall  be  subject  to  your  order," 
and  it  is  Insisted  that  the  evidence  referred 
to  Is  contradictory  of  this  writing.  But  the 
defendant  was  not  a  party  to  such  contract 
There  Is  no  attempt  In  this  case  to  vary  or 
contradict  the  writing  as  between  the  par- 
ties who  made  it.  It  was  admissible,  tend- 
ing to  show  the  terms  of  the  agreement  un- 
der which  the  assignment  was  made,  but  was 
not  conclusive  on  the  parties  to  this  litiga- 
tion. Lewis  v.  First  National  Bank,  46  Or. 
182,  78  Pac.  990;  Peterson  v.  Creason,  47  Or. 
69,  81  Pac.  574.  It  is  next  claimed  that  some 
time  after  the  assignment  of  the  judgment 
by  Helmick  to  the  bank,  and  after  the  mon- 
ey had  been  collected  on  such  judgment  by 
defendant  and  paid  to  the  Moss  Mercantile 
Company,  and  the  bank  had  brought  an  ac- 
tion to  recover  the  same,  Helmick  revoked 
the  assignment,  and  in  a  settlement  between 
himself  and  the  Moss  Mercantile  Company 
ratified  and  approved  the  payment  of  the 
money  collected  by  defendant  on  the  Judg- 
ment to  such  company.  But  as  the  assign- 
ment of  the  judgment  by  Helmick  to  the 
bank  was  intended  as  security  for  the  pay- 
ment of  a  debt  due  from  him  to  Lauer,  a 
revocation  of  such  assignment  after  the  bank 
had  begun  an  action  against  defendant  to  re- 
cover the  money  collected  by  him  on  the 
judgment,  or  an  attempted  ratification  or  ap- 
proval of  the  payment  of  such  money  to  the 
mercantile  company,  is  no  defense  for  de- 
fendant in  the  present  case.   Walker  v.  Felt, 

54  Oal.  886;  Frlnk  v.  Roe,  70  Cal.  296,  11 
Pac.  820. 

It  is  sa  id  the  court  erred  in  refusing  to 
admit  testimony  tending  to  show  that  the 
assignment  of  the  judgment  by  Helmick  to 
the  bank  was  made  for  the  purpose  of  de- 
frauding creditors,  and  especially  the  Moss 
Mercantile  Company.  But  this  is  a  matter 
with  which  defendant  has  no  concern.  His 
duty  was  to  pay  the  money  collected  by  him 
on  the  judgment  to  the  rightful  owner.  The 
assignment  was  valid,  and  passes  the  legal 
title  as  between  the  parties,  even  if  made 
with  intent  to  defraud  creditors.  It  was 
voidable  only  at  the  instance  of  the  person  or 
persons  attempted  to  be  defrauded,  in  a  prop- 
er proceeding  brought  for  the  purpose.  Pit- 
kin v.  Burnham,  62  Neb.  885,  87  N.  W.  160, 

55  L.  R.  A.  280,  89  Am.  St.  Rep.  763.  As 
said  by  this  court  in  Moss  Mercantile  Co. 
v.  Bank,  47  Or.  861,  82  Pac.  8,  2  L.  R.  A. 
(X.  S.)  657,  the  point  in  controversy  is  wheth- 
er the  mqney  collected  by  Miller  belonged 
to  the  bank  or  the  mercantile  company.  If 
It  was  the  property  of  the  bank,  Miller  is 
liable  to  it,  but  If  it  belonged  to  the  Moss 
Mercantile  Company,  and  he  paid  it  over  on 


demand,  such  payment  will  be  a  complete 
defense,  and  so  the  only  question  is  whether 
the  money  collected  on  the  Judgment  by  Mil- 
ler In  fact  belonged  to  the  bank,  the  assignee 
and  owner  of  the  judgment,  or  whether  it 
belonged  to  and  was  owned  by  the  Moss 
Mercantile  Company.  Unless  it  was  owned 
by  the  latter,  the  motive  which  prompted 
Helmick  to  make  the  assignment  to  the  bank 
was  of  no  consequence  to  the  defendant,  and 
he  cannot  justify  the  payment  of  the  money 
to  some  creditor  of  Helmick  on  the  ground 
that  the  assignment  was  made  for  the  pur- 
pose of  defrauding  such  creditor.  He  is  not 
the  representative  of,  nor  does  he  stand  in 
place  of,  the  creditor.  His  duty,  after  he 
collected  the  money,  was  to  pay  it  to  the 
rightful  owner,  and  not  assume  to  determine 
who  was  in  equity  and  good  conscience  en- 
titled to  it 

It  Is  claimed  that  the  Moss  Mercantile 
Company  was  in  fact  the  owner  of  the  mon- 
ey, because  some  two  years  or  more  prior 
to  the  recovery  of  the  judgment  by  Hel- 
mick against  Porter,  Helmick  gave  to  such 
company  an  order  on  Porter  authorizing  and 
directing  him  "to  pay  over  to  Moss  Mer- 
cantile Company,  Limited,  all  moneys  which 
you  are  now  owing  me."  There  is  no  proof 
that  this  order  was  ever  accepted  by  Porter, 
or  that  the  "moneys"  therein  referred  to  was 
the  debt  or  obligation  upon  which  the  judg- 
ment subsequently  recovered  by  Helmick 
against  Porter  was  based.  Under  such  cir- 
cumstances the  order  could  not  have  oper- 
ated as  an  assignment  of  a  judgment  recov- 
ered some  two  years  after  its  date.  It  is 
limited  on  its  face  to  the  moneys  "now  ow- 
ing," and  does  not  purport  to  assign  or  trans- 
fer or  in  any  way  affect  subsequent  indebted- 
ness. 

Judgment  affirmed. 

KING,  C,  being  respondent,  took  no  part 
in  this  decision. 


CATLIN  et  aL  v.  JONES. 
(Supreme  Court  of  Oregon.    Oct  6,  1906.) 

1.  Sales— Contra  errs— Mutual  and  Depend- 
ent Undertakings— Performance. 

Where  the  undertakings  of  the  parties  to  a 
contract  of  sale  of  personalty  are  mutual  and 
dependent,  and  are  to  be  performed  concurrently 
at  a  time  and  place  specified,  the  seller  is  not 
bound  to  deliver  the  goods  until  they  are  paid 
for,  and  the  buyer  is  not  bound  to  pay  until  they 
are  delivered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  S  180.] 

2.  Same. 

Where  both  parties  to  a  contract  of  sale 
whereby  payment  and  delivery  are  concurrent 
were  present  at  the  time  and  place  fixed  for 
performance,  a  party  desiring  to  enforce  the  con- 
tract, or  recover  for  nonperformance  by  the  oth- 
er party,  must  show  performance  on  his  part  or 
an  offer  to  perform. 

[Ed.  Note.— For  cases  In  point,  tee  Gent.  Die-, 
vol.  43,  Sales,  1 180.] 
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3.  Same. 

Where  a  party  to  a  contract  of  sale,  where- 
by payment  and  delivery  are  concurrent,  to  be 
performed  at  a  specified  time  and  place,  Is  ab- 
sent, the  adverse  party,  to  recover  for  nonper- 
formance, need  only  show  that  he  was  able, 
ready,  and  willing  to  perform,  and  in  case  the 
adverse  party  is  the  buyer,  it  is  only  necessary 
for  him  to  show  tbat  it  was  within  his  power  to 
produce  the  money,  if  it  had  been  required,  in 
case  the  seller  had  been  present  and  able  to  de- 
liver. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  5  180.] 

4.  Same. 

Whether  a  buyer  in  a  contract  of  sale  of 
hops,  whereby  payment  and  delivery  were  con- 
current, was  at  the  time  and  place  specified  for 
performance,  able  and  ready  to  pay,  authorizing 
a  recovery  for  the  failure  of  the  seller  not  pres- 
ent to  perform,  held,  under  the  facts,  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §  1262.] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; George  H.  Burnett,  Judge. 

Action  by  Russell  Catlln  and  J.  R.  Linn, 
partners,  doing  business  under  the  firm  name 
and  style  of  Catlln  &  Linn,  against  S.  W. 
Jones.  From  a  judgment  of  nonsuit,  plain- 
tiffs appeal.    Reversed  and  remanded. 

This  is  an  appeal  from  the  second  trial  of 
an  action  to  recover  damages  for  breach  of 
contract  (for  decision  on  a  former  appeal, 
see  Catlln  v.  Jones,  48  Or.  158,  85  Pac.  515). 
On  July  15,  1904,  plaintiffs  and  defendant  en- 
tered Into  a  contract  whereby  plaintiffs  buy 
and  defendant  sells  and  agrees  to  deliver  at 
Brooks,  on  board  the  cars,  about  15,000 
pounds  of  hops,  at  the  agreed  price  of  17% 
cents  per  pound,  "delivery  and  acceptance  to 
be  made  between  the  1st  and  10th  days  of 
October,  1904."  On  the  10th  day  of  October 
defendant  had  about  40  bales  of  hops  at  the 
Southern  Pacific  warehouse  at  Brooks,  and 
between  4  p.  m.  and  dark  on  that  day  caused 
bis  teams  to  deliver  at  said  warehouse  29 
other  bales,  making  in  all,  as  defendant 
claims,  about  14,086  pounds;  but  defendant 
was  not  at  Brooks  that  day.  At  the  trial, 
for  the  purpose  of  showing  that  they  were 
able  and  ready  to  receive  and  pay  for  the 
hops  at  the  time  and  place  specified,  plain- 
tiffs gave  evidence  tending  to  show  that  their 
agent.  Earl  Race,  was  present  at  the  ware- 
bouse  about  4  o'clock  and  until  about  4:30 
p.  m.  on  that  day;  that  he  had  full  authority 
for  them  to  examine,  receive,  and  pay  for 
the  hops,  with  authority  to  draw  checks  on 
plaintiffs'  bank-  account;  that  he  had  his 
blank  check  book  with  him;  and  that  plain- 
tiffs had  at  that  time  $4,000,  subject  to 
''beck,  in  Dadd  &  Bush's  Bank  at  Salem,  Or., 
about  eight  miles  distant;  that  the  29  other 
bales  of  hops  had  not  been  delivered  at  the 
warehouse  when  Race  left  there;  and  plain- 
tuTs  sought  to  prove  by  Race  that  he  was 
in  a  position  to  pay  for  the  hops  if  they  had 
been  offered. 

J.  A.  Carson,  for  appellants.  W.  H. 
Holmes  and  Geo.  G.  Bingham,  for  respond- 
ent 


EAKIN,  J.  (after  stating  the  facts  as 
above).  When  plaintiffs  rested  their  case, 
defendant  moved  for  a  judgment  of  nonsuit, 
which  the  court  allowed,  for  the  reason  that 
the  plaintiffs  had  not  shown  tbat  they  were 
ready  to  pay  for  the  hops  at  the  time  and 
place  of  delivery.  In  the  absence  of  defend- 
ant It  was  not  necessary  for  the  plaintiffs  to 
make  a  formal  tender  of  payment,  but,  to 
entitle  them  to  recover  damages  for  nonper- 
formance by  the  defendant,  they  must  show 
that  they  were  able  and  ready  to  pay  at  the 
time  and  place  specified.  Where  the  under- 
takings of  parties  to  a  contract  for  the  sale 
of  personal  property  are  mutual  and  depend- 
ent, and  are  to  be  performed  concurrently 
at  the  time  and  place  specified,  the  vendor  is 
not  bound  to  deliver  the  goods  until  they 
are  paid  for,  and  the  vendee  Is  not  bound 
to  pay  for  them  until  they  are  delivered.  If 
both  parties  are  present,  and  neither  of  them 
tenders  performance,  then  both  are  in  de- 
fault, and  neither  of  them  can  sue  the  other 
for  the  breach;  so  that,  if  either  party  would 
enforce  the  contract,  or  seek  to  recover  dam- 
ages for  nonperformance  by  the  other,  he 
must  do  more  than  show  bis  default  He  must 
also  show  performance  on  his  own  part  or  a 
tender  to  perform;  or,  as  in  this  case,  where 
defendant  was  not  present  at  the  time  and 
place  specified,  then  It  is  sufficient  to  show 
that  be  was  able,  ready,  and  willing  to  per- 
form. Dunham  v.  Pettee,  8  N.  Y.  508 ;  Funk 
v.  Hough,  20  111.  145;  Kltzinger  v.  Sanborn, 
70  111.  146;  McGeehee  v.  Hill,  4  Port  (Ala.) 
170,  29  Am.  Dec.  277.  To  come  within  that 
requirement,  it  is  not  however,  always  nec- 
essary that  he  have  the  money  on  his  person; 
it  depends  upon  whether  it  was  within  his 
power  to  produce  the  money  if  It  had  been 
required,  In  case  defendant  had  been  present 
and  able  to  deliver  the  hops.  No  money 
would  have  been  required  until  the  hops 
were  inspected  and  weighed  and  the  value 
ascertained,  which  some  of  the  witnesses 
stated  would  take  about  half  a  day.  It  was 
not  a  matter  affecting  the  defendant  if  he 
was  in  default  but  it  was  a  condition  of 
plaintiffs'  right  of  recovery,  which  depends 
upon  whether  he  was  damaged;  and  he  could 
have  suffered  no  damage  If  he  was  not  able 
and  ready  to  complete  the  purchase.  This 
is  the  theory  of  the  decisions  holding  that 
readiness  to  pay  must  be  shown.  Gray  v. 
Smith,  83  Fed.  824,  829,  28  C.  C.  A.  168,  173, 
in  discussing  what  constitutes  the  ground  of 
plaintiffs  recovery,  says:  "But,  in  any 
case  of  action  upon  a  contract  the  elements 
of  the  plaintiff's  damage  must  be  certain, 
and  the  facts  must  exist  from  which  it  may 
be  deduced  that  he  has  suffered  loss.  One 
who  makes  a  contract  to  sell  property  of 
which  he  has  no  title,  nor  the  certain  means 
of  procuring  title,  presents  no  facts  upon 
which  damage  to  him  may  be  predicated  if 
the  purchaser  withdraws  from  the  contract" 
Also  Hampton  v.  Speckenagle,  9  Serg.  &  R. 
(Pa.)  212,  221,  11  Am.  Dec.  704.  says:  "AJ- 
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though  the  defendant  had  declared  that  he 
would  not  take  the  land,  yet,  before  the 
plaintiff  would  be  entitled  to  recover  dam- 
ages, It  was  Incumbent  upon  him  to  show 
that  It'  was  (not)  in  his  power  to  make  a 
good  title.  He  has  averred  In  his  declara- 
tion that  he  was  ready  to  do  all  things  nec- 
essary to  be  done  on  his  part,  and  that  aver- 
ment cannot  be  supported  if  he  was  unable 
to  make  title."  See,  also,  Bigler  v.  Morgan, 
77  N.  T.  312;  Eddy  v.  Davis,  118  N.  T.  247, 
251,  22  N.  E.  362 

There  was  evidence  tending  to  show  that 
plaintiffs  were  financially  able  to  pay  for 
the  hops,  and  from  which  also  the  Jury  might 
have  inferred  that  they  were  so  situated  that, 
if  the  defendant  had  been  present  and  able 
to  deliver  the  hops,  the  money  could  have 
been  procured,  either  In  the  town  of  Brooks 
or  from  Salem,  in  time  to  make  the  payment 
It  Is  held  In  Coonley  v.  Anderson,  1  Hill 
(N.  T.)  519,  that  If  he  had  at  his  command 
at  short  notice  such  sums  of  money  as  show- 
ed his  ability  to  fulfill,  it  would  be  sufficient 
to  go  to  the  jury  upon  that  question.  To  the 
same  effect  are  Kitzinger  v.  Sanborn,  70  111. 
146,  and  Hough  v.  Rawson,  17  111.  588.  In 
McGeehee  v.  Hill,  1  Ala.  140,  147,  the  court 
say:  "We  therefore  conclude  there  Is  no  er- 
ror in  the  charge  of  the  court  'that  If  the 
plaintiff  had  property  and  credit,  and  could 
have  raised  the  money  at  the  time  the  con- 
tract was  to  have  been  performed,  that 
would  constitute  sufficient  readiness  as  to 
the  money  to  be  paid.' "  In  Hampton  v. 
Speckenagle,  supra,  it  is  said:  "If  the  in- 
cumbrances were  of  such  a  nature  that  the 
jury  might  be  satisfied  from  the  plaintiff's 
evidence  that  he  could  and  would  have  re- 
moved them  had  the  defendant  been  willing 
to  accept  a  conveyance,  *  *  *  the  plain- 
tiff might  recover.  But  the  ability  to  dis- 
charge the  Incumbrances  was  a  point  which 
lay  upon  the  plaintiff  to  establish  beyond 
doubt.  If  he  failed  there,  he  could  not  be 
entitled  to  damages;  but  if  he  satisfied  the 
jury  on  that  point,  he  might  recover." 

So  when  the  other  party  is  in  default  It 
la  not  always  necessary  that  the  deed  be  ex- 
ecuted, the  mortgage  canceled,  or  other  act 
be  actually  performed,  If  it  was  within  his 
power  to  have  performed  at  the  time  and 
place  appointed.  Hughes  v.  Knott,  138  N. 
C.  105,  50  S.  E.  586  (reported  in  3  Am.  & 
Eng.  Ann.  Cas.  003),  is  a  case  very  much  In 
point.  There  plaintiffs  sued  for  possession 
of  a  quantity  of  tobacco,  under  a  contract 
of  purchase,  in  which  the  question  was 
whether  plaintiff,  at  the  time  and  place  for 
delivery  of  the  tobacco,  under  the  contract 
was  able  and  ready  to  pay  for  It  Plaintiff, 
to  show  that  he  was  ready  and  able  to  pay 
at  the  time  for  delivery,  testified  that  he 
came  to  Raleigh  on  July  4th,  ready  and  pre- 
pared to  pay  for  the  tobacco;  that  he  had  a 
check  on  the  Norfolk  Bank,  and  ample  col- 
lateral to  secure  the  money  from  the  bank 
here,  if  demanded.    And  after  stating  the 


general  rule  that  a  party  to  an  executory 
contract  before  he  is  in  a  position  to  de- 
mand performance,  must  be  able  and  ready 
to  pay  at  the  time  and  place  required,  the 
court  held  that  the  defendant  by  refusing 
to  deliver  the  tobacco,  waived  a  tender;  and 
the  question  was,  were  plaintiffs  ready  to 
comply  with  their  part  of  the  contract?  The 
court  further  say:  "While  we  do  not  intend 
to  relax  the  well-settled  rule  that  where  per- 
formance of  a  contract  Is  a  condition  prece- 
dent to  the  plaintiff's  right  of  action,  he  must 
allege  and  show  either  a  tender  or  waiver, 
etc.,  we  are  of  the  opinion  that  if  *  •  • 
it  should  appear  that  on  that  day  plaintiff 
Hughes  was  here,  and  went  to  the  warehouse 
of  defendants  during  business  hours  for  the 
purpose  of  paying  for  the  tobacco,  and  had 
available  funds  for  that  purpose,  either  in 
money,  or  checks  which  he  could  have 
promptly  converted  Into  money,  and  the  de- 
fendants were  not  at  their  place  of  busi- 
ness; that  the  plaintiff  would  be  relieved  of 
the  duty  of  converting  such  checks  Into  cur- 
rency on  that  day  and  carrying  the  same 
about  on  his  person  until  he  could  find  the 
defendants.  •  *  *  We  have  been  unable 
to  find  any  authority  in  regard  to  the  ques- 
tion as  to  what  would  constitute  readiness 
and  ability  under  the  circumstances  testified 
to  by  the  plaintiff  Hughes.  It  would  seem 
that  if  his  view  of  the  entire  transaction  Is 
correct  he  should  have  been  allowed  a  rea- 
sonable time,  after  the  refusal  of  the  defend- 
ants to  deliver  the  tobacco,  to  convert  his 
funds  into  currency;  and,  if  his  funds  were 
available  for  that  purpose,  the  jury  would  be 
justified  in  finding  that  he  was  ready,  able, 
and  willing,  within  the  terms  of  the  con- 
tract as  modified  by  the  conduct  of  the  par- 
ties." Therefore  it  seems  clearly  to  be  the 
law  that  If  plaintiffs'  testimony  tended  to 
show  that  they  could  have  procured  the  mon- 
ey at  the  time  and  place  specified  in  the  con- 
tract, had  defendant  been  present  and  ready 
to  perform,  and  that  they  were  financially 
able  to  pay,  the  case  should  have  been  sub- 
mitted to  the  jury  on  that  question,  even 
though  the  agent  did  not  have  the  money 
on  his  person. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  for  such  further  proceedings  as 
may  be  proper. 


TRULLINGER  et  al.'v.  HOWE. 
(Supreme  Court  of  Oregon.    Oct  6,  1908.) 

1.  Navigable  Waters— Navigable  Streaks 

—Obstructions— Dams. 

Plaintiff,  a  riparian  proprietor,  may  main- 
tain a  milldam  across  a  navigable  stream  if  it 
does  not  materially  affect  its  use  as  a  highway 
during  the  season  when  it  may  be  so  used  in  it* 
natural  condition,  and  another  proprietor  can- 
not retard  the  natural  flow  or  store  it  by  means 
of  dams  and  discharge  the  accumulation,  to 
plaintiff's  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  |  111.] 
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Where  a  milldam  In  a  navigable  stream  is 
not  unlawful  per  se,  and  is  rightfully  in  the 
stream,  if  it  is  an  obstruction  because  too  high 
or  because  no  passage  for  logs  has  been  provid- 
ed, defendant  cannot  dam  the  water  above  such 
milldam  so  as  to  prevent  the  operation  of  the 
mill  thereby,  but  should  take  steps  to  abate 
the  obstruction  or  recover  damages  for  injury 
resulting  therefrom. 

3.  Same— Ripabian  Rights— Extent. 

While  the  public's  right  of  passage  in  a 
navigable  stream  is  to  some  extent  necessarily 
paramount  to  its  use  by  riparian  owners,  it 
must  be  exercised  without  unnecessary  interfer- 
ence of  the  reasonable  use  of  the  stream  by  ri- 
parian proprietors  and  the  rights  of  each  in 
the  stream  should  be  exercised  with  regard  to 
those  of  the  other. 

4.  Waters  and  Water  Courses— Dams— Ac- 
tions— Evidence— Obstruction. 

In  a  suit  to  enjoin  the  maintenance  of 
splash  dams  above  plaintiffs'  milldam,  the  evi- 
dence held  to  show  that  the  operation  of  plain- 
tiffs' mill  and  power  plant  was  seriously  inter- 
fered with  by  the  manner  in  which  defendant 
operated  his  dam. 

5.  Navigable  Waters— "Navigable  Stream" 
—What  Constitutes. 

A  stream  which  had  been  successfully  used 
for  more  than  20  years  during  the  winter  for 
floating  logs  to  the  market  from  a  distance  at 
least  10  miles  above  plaintiffs'  mill  was  a  nav- 
igable stream  at  the  mill,  notwithstanding  opin- 
ions of  witnesses  that  the  stream  was  not  nav- 
igable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  §§  5-11. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4675-4684 ;  vol.  8,  p.  7728.] 

6.  Same— -Obstruction— Nature— Milldam. 

Where  no  provision  was  made  by  an  apron 
or  sluiceway  to  pass  logs  around  or  over  a  mill- 
dam constructed  in  a  navigable  stream,  and  a 
rise  of  four  or  five  feet  is  required  to  pass  the 
logs  over  the  dam,  whereas  they  could  be  floated 
on  a  depth  of  from  two  to  three  feet,  so  that 
more  water  was  required  to  float  them  over  the 
dam  than  on  the  natural  stream,  the  dam  was 
an  obstruction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  §  116.] 

7.  Same— Obstruction— Prescriptive  Right 
to  Obstruct. 

Where  plaintiffs  never  asserted  the  right  to 
close  a  navigable  stream  or  prevent  its  use  for 
floating  logs,  but  expressly  claimed  to  have  con- 
structed their  dam  so  that  logs  could  pass  over, 
they  cannot  claim  a  prescriptive  right  to  unrea- 
sonable interference  with  navigation  by  the 
maintenance  of  the  dam,  even  if  a  prescriptive 
right  to  obstruct  a  navigable  stream  can  be  ac- 
quired. 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty; William  Galloway,  Judge. 

Action  by  D.  P.  Trulllnger  and  another 
against  W.  A.  Howe,  doing  business  under 
the  name  of  the  Carlton  Lumber  Company. 
From  a  decree  for  defendant,  plaintiffs  ap- 
peal. Reversed,  and  decree  rendered  for 
plaintiffs. 

This  Is  a  suit  to  restrain  defendant  from 
interfering  with  plaintiffs'  use  of  the  water 
of  the  North  Yamhill  river,  for  power  pur- 
poses, by  operating  splash  dams  thereon. 
Plaintiffs  are  riparian  owners,  and  have  a 
gristmill  and  light  plant  at  or  near  the  town 
of  North  Yamhill,  which  are  operated  by  wa- 
ter diverted  from  the  stream  by  means  of  a 


dam  and  race.  The  mill  has  been  so  operated 
for  more  than  40  years  and  the  light  plant 
for  more  than  3  years.  Defendant  has  con- 
structed a  sawmill  at  Carlton,  four  or  five 
miles  below  on  the  stream,  and  is  the  owner 
of  a  large  tract  of  timber  at  the  headwaters, 
above  plaintiffs'  mill.  In  1905  and  1906  he 
constructed  two  large  dams  In  the  mountains, 
12  or  14  miles  above  plaintiffs'  mill,  one 
across  the  main  stream  and  the  other  across 
Fairchlle  creek,  a  tributary  thereof,  by 
which  he  accumulates  large  volumes  of  wa- 
ter, which  he  suddenly  releases,  at  his  pleas- 
ure, to  facilitate  the  floating  of  logs  dowu 
the  stream.  Plaintiffs  complain  and  allege 
that,  by  so  retarding  the  natural  flow  of  the 
stream,  defendant  interferes  with  Its  use  by 
them  for  power  purposes,  and  the  sudden  re- 
lease of  the  water  fills  their  race  with  dirt 
and  debris,  washes  down  logs  on, ,  and  in- 
jures, their  dam,  and  fills  their  mill  pond, 
thereby  seriously  impairing  their  use  of  the 
water  for  power  purposes.  Defendant  de- 
nies the  injury  complained  of,  and  alleges 
that  the  North  Yamhill  river  for  some  miles 
above  plaintiffs'  mill  is  a  navigable  stream 
for  floating  logs  and  products  of  the  forest, 
that  plaintiffs'  dam  is  an  unlawful  obstruc- 
tion thereof,  and  that  the  use  of  the  splash 
dams,  In  the  manner  complained  of,  is  nec- 
essary to  enable  defendant  to  float  logs  over 
such  obstruction.  Defendant  had  decree  In 
the  court  below,  and  plaintiffs  appeal. 

S.  B.  Huston  and  McCain  &  Vinton,  for 
appellants.  C.  E.  S.  Wood,  R.  L.  Conner, 
and  Walter  S.  Asher,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  The  testimony  of  both  parties  was 
directed,  In  part,  to  the  point  whether  the 
North  Yamhill  river  at  or  above  plaintiffs' 
mill  Is  a  floatable  stream,  and  whether  plain- 
tiffs' dam  Is  an  unlawful  obstruction  therein. 
But  the  determination  of  these  questions  is 
not  really  necessary  to  a  decision  of  the  Is- 
sues. If  the  stream  is, navigable  or  floatable, 
It  Is  so  only  during  the  winter  months,  aud 
the  plaintiffs,  as  riparian  proprietors,  have  a 
right  to  maintain  a  dam  across  it  for  their 
use,  provided  it  does  not  materially  affect  or 
abridge  the  use  of  the  stream  as  a  highway 
at  such  times  as  in  its  natural  condition  it 
may  be  so  used.  Gould  on  Waters,  $  110; 
Hallock  v.  Suitor,  37  Or.  9,  60  Pac.  384; 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178, 
38  Am.  Rep.  407 ;  Connecticut  River  Lumber 
Co.  v.  Olcutt  Falls  Co.,  65  N.  H.  290,  21  AtL 
1090,  13  L.  R.  A.  826;  A.  C  Conn  Co.  v. 
Little  Suamico  Lumber  Mfg.  Co.  and  Anoth- 
er, 74  Wis.  652,  43  N.  W.  660;  Parks  v. 
Morse,  52  Me.  260.  And  defendant  has  no 
right  to  interrupt  or  retard  the  natural  flow 
of  the  water,  to  plaintiffs'  Injury,  or  to 
store  It,  by  means  of  dams  and  reservoirs, 
and  suddenly  discharge  the  accumulation  to 
their  damage.  Gould  on  Waters,  §  209; 
Kamm  v.  Normand  (Or.)  91  Pac,  448,  11  L. 
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R.  A.  (N.  S.)  280 ;  Sllngerland  v.  Internation- 
al Contracting  Co.,  169  N.  Y.  00,  61  N.  E.  996, 
56  L.  R.  A.  494;  Thunder  Bay  River  Boom- 
ing Co.  v.  Speechly,  31  Mich.  836,  18  Am. 
Rep.  184.  Nor  is  defendant  justified  in  so 
using  the  waters  of  the  stream,  even  If  plain- 
tiffs' dam  is,  to  some  extent,  an  obstruction 
to  navigation.  It  is  not  per  se  a  nuisance  or 
unlawful  structure.  It  is  rightfully  In  the 
stream,  and,  If  an  obstruction  at  all,  it  is 
because  It  Is  too  high,  or  proper  means  have 
not  been  provided  for  the  passage  of  logs 
over  it  If  this  is  so,  defendant  should  pro- 
ceed, In  a  proper  manner,  to  have  it  abated 
or  rely  upon  an  action  for  damages,  if  injur- 
ed thereby.  He  cannot  accumulate  large 
volumes  of  water  above  the  dam,  and  by 
suddenly  releasing  It  send  down  immense 
floods,  depositing  dirt  and  debris  In  plaintiffs' 
race,  and  preventing  its  use  for  power  pur- 
poses. The  right  of  the  public  to  use  a  navi- 
gable or  floatable  stream  In  Its  natural  con- 
dition Is  not  paramount  to  the  right  of  a 
riparian  owner  to  construct  dams  therein 
and  use  the  waters  for  power  purposes,  so 
long  as  he  does  not  materially  affect  or 
abridge  the  public  right  The  rights  of  each 
must  be  exercised  with  due  regard  to  the 
existence  and  preservation  of  the  rights  of 
the  other.  The  right  of  passage  is,  to  some 
extent,  necessarily  the  dominant  right,  be- 
cause it  is  the  right  to  move  on  or  by.  It, 
in  the  nature  of  things,  cannot  be  exercised 
unless  the  other  temporarily  yields  to  it, 
but  it  is  not  an  exclusive  right,  and  must  not 
be  usurping,  excessive,  or  unreasonable.  It 
must  be  exercised  without  unnecessarily  in- 
terfering with  the  riparian  proprietor,  and  as 
modified  by  his  right  to  make  a  reasonable 
use  of  the  stream  for  his  own  purposes. 
Pearson  v.  Rolfe,  76  Me.  380;  White  River 
Log,  etc.,  Co.  v.  Nelson,  46  Mich.  578,  8  N.  W. 
687,  909;  Mlddleton  v.  Flat  River  Booming 
Co.,  27  Mich.  533;  Buchanan  v.  Grand  River 
Log  Co.,  48  Mich.  364,  12  N.  W.  490 ;  Foster 
v.  Spool  and  Block  Co.,  79  Me.  508,  11  Atl. 
273.  If,  therefore,  the  operation  of  defend- 
ant's splash  dams  has  been  such  as  to  ma- 
terially Injure  or  Interfere  with  plaintiffs' 
use  of  the  waters  for  power  purposes,  they 
are  entitled  to  relief.  Upon  this  point  there 
is  practically  no  conflict  in  the  testimony. 
The  reservoir  above  defendant's  dam  in  Fair- 
chile  creek  has  a  capacity  of  about  5,000,000 
cubic  feet  of  water,  and  that  in  the  main 
stream,  a  short  distance  above  the  mouth  of 
such  creek,  about  1,250,000.  The  method  of 
operating  these  dams  is  to  close  the  gates 
and  retard  the  flow  of  the  water  until  the 
reservoirs  are  filled,  and  then  to  suddenly 
open  the  gates,  so  that  the  accumulation  of 
water  from  both  dams  will  reach  the  mouth 
of  Falrchlle  creek  at  the  same  time,  thereby 
raising  the  water  at  that  point  from  6  to  8 
feet,  and  at  plaintiffs'  mill,  10  or  12  miles  be- 
low, from  16  to  24  Inches  above  its  natural 
stage.  The  waters  so  discharged  necessarily 
rush  down  the  stream  with  great  violence, 


eroding  banks,  and  carrying  large  quantities 
of  mud  and  debris,  which  Is  deposited  In 
sluggish  places  and  especially  In  plaintiffs' 
mill  pond  and  race,  where  the  flow  is  retard- 
ed by  their  dam.  The  dams  of  defendant 
were  both  first  operated  In  the  fall  of  1906, 
and  continuously  from  that  time  until  the 
trial  of  this  suit  in  January,  1907,  often  6  or 
8  times  a  day. 

Plaintiff  D.  P.  Trulllnger  testifies  that, 
prior  to  the  operation  of  the  dams,  there 
was  no  interference  with  his  power,  except 
occasionally  from  backwater,  and  during  ex- 
treme dry  seasons.  But  since  the  construc- 
tion of  the  dams  the  face  has  filled  up  with 
mud  and  debris,  and  there  has  been  a  short- 
age of  water.  Plaintiff  Carl  S.  Trulllnger 
says  that  he  has  been  familiar  with  the  mill 
and  Its  operation  practically  all  his  life,  and 
for  some  time  has  been  in  charge  of  the 
mill  and  light  plant;  that  before  defendant's 
dams  were  put  In  there  was  no  serious 
trouble  In  the  operation  of  the  mill  or  light 
plant  for  want  of  water,  but  since  that  time 
from  12  to  36  inches  of  dirt  and  debris  has 
been  washed  in  the  race,  thereby  Interfering 
with  the  flow  of  the  water  therein,  and  there 
has  been  repeated  shortage  of  water  while 
defendant's  reservoirs  were  being  filled.  This 
testimony  Is  substantially  undisputed,  and 
shows  that  the  operation  of  plaintiffs'  mill 
and  power  plant  has  been  seriously  Inter- 
fered with  by  the  manner  in  which  defend- 
ant has  operated  his  splash  dams.  This 
Is  of  Itself  sufficient  to  dispose  of  the  case 
and  entitle  plaintiffs  to  relief.  We  should 
perhaps  stop  here;  but,  In  view  of  the  scope 
the  litigation  has  taken,  It  may  not  be  im- 
proper to  indicate  briefly  our  views  on  some 
other  questions. 

It  Is  claimed  by  plaintiffs  that  the  North 
Yamhill  river  at  and  above  their  mill  Is  not 
a  navigable  or  floatable  stream.    We  had 
occasion  In  the  recent  case  of  Kamm  v.  Nor- 
mand  (Or.)  91  Pac.  448,  11  L.  R.  A.  (N.  S.) 
290,  to  define  such  a  stream,  and  the  respec- 
tive rights  of  the  public  and  riparian  own- 
ers thereon.    Within  the  rule  announced* 
the  plaintiffs'  position  cannot  be  sustained. 
Without  going  into  an  exhausted  examination 
of  the  testimony,  It  is  sufficient  that  It  shows 
that  for  at  least  10  or  12  miles  above  plain- 
tiffs' mill  the  stream  has  been  successfully 
used  during  the  winter  season  for  floating 
logs  from  the  mountains  to  the  mills  -and 
markets  below  for  more  than  20  years. 
Plaintiff  D.  P.  Trulllnger  himself  testifies 
that  it  was  so  used  from  1880  to  1887  and 
since  that  time,  that  it  had  been  used  for 
running  logs  before  the  construction  of  his 
present  dam,  and  that  he  built  it  "so  loprs 
could  go  over  it"    There  are  many  other 
witnesses  who  testified  to  similar  use  of  the 
stream.   Indeed,  most,  If  not  all,  the  witness- 
es who  testified  that  In  their  opinion  the 
stream  Is  not  navigable  or  floatable,  either 
on  direct  or  cross-examination,  say  that  it 
has  been  so  used  successfully,  and  this  fact  la 
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more  valuable  as  evidence  of  the  character 
of  the  stream  than  their  opinions. 

Defendant  claims  that  plaintiffs'  dam  In 
its  present  condition  Is  an  unlawful  obstruc- 
tion to  the  floating  of  logs,  and  we  are  In- 
dined  to  think  there  Is  some  merit  In  this 
contention.  The  dam  is  constructed  of  brush, 
logs,  and  stone,  and  is  4  feet  high  and  60 
feet  long,  with  a  perpendicular  breast  on 
the  down-stream  side.  No  special  provision, 
such  as  an  apron  or  sluiceway,  Is  provided 
for  the  passage  of  logs.  It  requires,  accord- 
ing to  the  testimony  of  both  plaintiffs,  a 
rise  of  four  or  five  feet  In  the  river  for  logs 
to  pass  over  the  dam,  while  the  evidence 
shows  they  will  float  and  can  be  successfully 
run  in  the  stream  on  a  depth  of  water  of 
from  two  to  three  feet  It  therefore  requires 
more  water  to  cany  logs  over  the  dam  than 
to  float  them  In  the  stream,  Indicating  that 
the  dam  is  an  obstruction.  Plaintiffs  say, 
however,  that  they  have  a  right  by  prescrip- 
tion to  maintain  the  dam  at  its  present 
height,  and  In  Its  present  condition,  even  if 
it  does  interfere  with  navigation.  It  is 
doubtful  whether  a  right  to  maintain  an  ob- 
struction to  navigation  in  a  natural  stream 
can  be  so  acquired.  It  Is  true  it  has  been 
held  that  the  right  of  the  public  to  a  high- 
way on  land  may  be  lost  by  nonuser.  Grady 
v.  Dundon,  30  Or.  333,  47  Pac.  915;  Bayard 
t.  Standard  Oil  Co.,  38  Or.  438,  63  Pac.  614. 
But  such  a  highway  Is  either  established  by,, 
and  under  the  control  of,  public  officers,  who 
are  charged  with  the  duty  of  maintaining 
and  keeping  it  open  for  the  public,  and  who 
may  lawfully  vacate  It  If  they  suffer  the 
highway  to  be  entirely  closed  or  obstructed 
for  a  period  of  time  prescribed  by  the  stat- 
utes of  limitations,  there  is  reason  for  hold- 
ing that  the  right  of  the  public  to  use  the 
highway  has  been  lost  A  navigable  or  float- 
able river  or  stream,  however,  Is  of  common 
right  a  highway  by  nature.  It  Is  not  created 
or  established  by  any  governmental  agency, 
nor  can  it  be  abandoned  or  discontinued  by 
such  agency.  It  Is  therefore  doubtful  wheth- 
er the  right  to  Impede  or  Interfere  with  the 
navigation  can  be  acquired  by  prescription  or 
adverse  user.  Collins  v.  Howard,  65  N.  H. 
190.  18  Atl.  794;  State  v.  Company,  49  N.  H. 
240,  6  Am.  Rep.  513;  Wtoodruff  v.  North 
Bloomfleld  Gravel  Mining  Co.  et  al.  (C.  C.) 
9  Sawy.  441,  18  Fed.  753;  People  v.  Gold  Run 
Ditch  &  Mining  Co.,  66  Cal.  138,  4  Pac.  1152, 
56  Am.  Rep.  80;  Stokes  &  Smith  v.  Upper  Ap- 
pomatox  Co.,  3  Leigh  (Va.)  318;  Rhodes  v. 
Whitehead,  27  Tex.  304, 84  Am.  Dec.  631.  But 
however  this  may  be,  plaintiffs  never  have  as- 
serted the  right  to  close  the  stream  or  prevent 
its  use  for  floating  logs.  On  the  contrary  they 
have  recognized  the  public  easement,  and 
intended  to  construct  their  dam  "so  logs 
*ould  go  over  It"  They  are,  therefore,  not  in 
a  position  to  claim  the  right  by  prescription 
to  unreasonably  Interfere  with  navigation. 
They  may,  of  course,  maintain  a  dam  for 
the  purpose  of  diverting  water  for  milling 
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or  manufacturing  purposes,  so  long  as  they 
do  not  injure  other  proprietors  or  unreason- 
ably Interfere  with  the  public  easement 
The  respective  rights  of  millowners  and 
loggers  in  floatable  streams  are  clearly  defin- 
ed by  Mr.  Chief  Justice  Peters  In  Pearson 
v.  Rolfe,  76  Me.  880,  and  the  parties  to  this 
litigation  should  have  no  difficulty  in  adjust- 
ing their  difference  In  accordance  with  the 
principles  announced  by  him  and  in  this 
opinion. 

The  decree  of  the  court  below  should  be 
reversed,  and  one  entered  here  to  restrain 
and  enjoin  defendant  from  so  using  his 
splash  dams  as  to  Interfere  with  the  use  of 
the  waters  of  the  stream  by  plaintiffs  for 
power  purposes. 


HOLMES  v.  RIGGS. 

(Supreme  Court  of  Oregon.    Oct.  6,  1908.) 

Monet  Received— Money  Wrongfully  Ob- 
tained—Payment  to  Pboteot  Pbopebtt. 
Where  defendant  loaned  plaintiff  a  sum  to 
discharge  a  trust  deed,  taking  the  land  as  securi- 
ty, on  condition  that  plaintiff  would  pay  a  note 
due  defendant  from  plaintiff's  brother,  plaintiff 
cannot  upon  paying  his  own  debt,  recover  from 
defendant  the  amount  paid  on  his  brother's  note, 
under  the  rule  that  one,  illegally  compelled  to 
pay  money  to  obtain  possession  of  property  or 
prevent  its  seizure,  may  recover  it  in  an  action 
for  money  had  and  received,  since  plaintiff  vol- 
untarily assumed  payment  of  the  debt,  with  full 
knowledge  of  the  facts. 

Appeal  from  Circuit  Court,  Polk  County; 
George  H.  Burnett,  Judge. 

Action  by  A.  M.  Holmes  against  Pierce 
Rlggs.  From  a  judgment  of  nonsuit  plain- 
tiff appeals.  Affirmed. 

Webster  Holmes,  for  appellant  W.  M. 
Kaiser,  for  respondent 

BEAN,  O.  J.  This  is  an  action  for  money 
had  and  received.  The  complaint  alleges 
that  on  January  8,  1907,  defendant  had  and 
received  from  one  O.  West  the  sum  of  Sl,- 
771.12,  In  lawful  money  of  the  United  States, 
for  the  use  and  benefit  of  plaintiff,  and  that 
plaintiff  has  demanded  payment  thereof  from 
him.  The  answer  is  a  denial  of  the  aver- 
ments of  the  complaint  The  plaintiff  was 
the  only  witness  called  on  the' trial,-  and  at 
the  close  of  his  testimony  the  court  directed 
a  nonsuit  and  he  appeals. 

From  his  testimony  and  the  documentary 
evidence  it  appears  that  in  September,  1896, 
plaintiff  was  largely  Indebted  to  Ladd  & 
Bush,  Emma  Rlggs,  and  B.  C.  Keyt  to  se- 
cure the  payment  of  which  he  conveyed  a 
large  tract  of  land  in  trust  to  Seth  Riggs. 
In  October,  1903,  the  Indebtedness  being 
still  due  and  unpaid,  he  applied  to  defend- 
ant for  a  loan  sufficient  to  pay  and  discharge 
the  same,  and  defendant  agreed  to  make 
such  loan,  taking  as  security  therefor  the 
land  previously  conveyed  to  said  Riggs,  on 
condition  that  plaintiff  would  include  there- 
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In  the  amount  of  a  note  for  $1,000  and  inter- 
est due  defendant  from  his  brother,  W.  H. 
Holmes.  To  this  the  plaintiff  voluntarily 
assented,  and  on  October  12,  1903,  defendant 
took  up  and  paid  all  outstanding  indebted- 
ness of  plaintiff,  giving  him  the  benefit  of  a 
discount  thereon  of  about  $1,400,  and  plain- 
tiff caused  said  Riggs  to  convey  to  him  the 
real  estate  referred  to,  to  secure  the  pay- 
ment of  money  so  advanced  and  the  amount 
due  on  the  W.  H.  Holmes  note,  amounting  in 
the  aggregate  to  $12,683.67,  which  was  to 
bear  interest  at  the  rate  of  5  per  cent,  per 
annum.  Plaintiff  was  unable  to  pay  such 
indebtedness  at  the  time  agreed  upon,  and 
on  April  7,  1906,  he  voluntarily  conveyed  to 
defendant  the  real  estate  in  question  in  satis- 
faction of  such  indebtedness,  taking  from 
him  at  the  time  an  option  to  repurchase  the 
property  within  a  stipulated  time,  for  the 
amount  of  such  indebtedness  and  interest 
thereon.  In  January,  1907,  plaintiff  arrang- 
ed, through  Mr.  West,  to  procure  the  money 
with  which  to  make  the  repurchase,  and  on 
that  date  West,  at  his  request,  paid  to  de- 
fendant, on  account  of  plaintiff,  the  sum  of 
$14,307.66,  being  the  amount  due  with  ac- 
cumulated interest,  and  defendant  conveyed 
the  property  to  plaintiff.  After  such  trans- 
action had  been  consummated,  and  the  money 
paid  over  to  defendant,  plaintiff  demanded 
repayment  of  the  amount  of  W.  H.  Holmes' 
note  and  interest,  $1,771.12,  and  defendant 
refusing  to  make  such  payment  this  action 
was  begun. 

Plaintiff  contends  that  the  amount  of  the 
W.  H.  Holmes  note  was  illegally  and  un- 
lawfully exacted  from  him  by  duress  and 
without  consideration.  It  may  be  stated, 
as  a  general  rule,  that  where  one  is  illegally 
compelled  to  pay  money  to  prevent  the  seiz- 
ure of  his  property,  or  to  obtain  possession 
thereof,  be  may,  under  some  circumstances, 
recover  it  In  an  action  for  money  had  and 
received.  10  A.  &  E.  Ency.  (2d  Ed.)  334,  and 
notes;  Fout  v.  Glraldln,  64  Mo.  App.  165. 
But  the  circumstances  of  this  case  do  not 
bring  it  within  that  rule.  The  assumption 
by  plaintiff  of  W.  H.  Holmes'  note  and  the 
subsequent  payment  thereof  were  voluntary 
acts  on  his  part,  and  not  caused  by  duress 
or  coercion  of  the  defendant.  Defendant  did 
not  have  possession  of  the  property,  and  did 
not  threaten  to  take  or  seize  it.  He  had  no 
Hen  on  the  property,  and  could  not  have 
coerced  him  In  any  way.  He  simply  agreed 
to  furnish  the  money  with  which  to  pay 
plaintiffs  Indebtedness,  on  condition  that 
plaintiff  would  assume  and  pay  a  note  be  held 
against  W.  H.  Holmes.  To  this  plaintiff  vol- 
untarily assented  and  agreed,  without  objec- 
tion or  protest.  Defendant  furnished  the  mon- 
ey according  to  the  contract,  and  it,  together 
with  the  amount  due  on  the  W.  H.  Holmes 
note,  was  subsequently  voluntarily  repaid  to 
him  by  plaintiff  or  at  his  Instance,  without 
protest.  It  was  a  voluntary  payment  made 
by  plaintiff,  with  full  knowledge  of  all  the 


facts,  and  cannot  be  recovered.   Keener  on 
Quasi  Contracts,  26. 
Judgment  is  therefore  affirmed. 


CARROLL  v.  GRANDE  RONDE  ELECTRIC 
CO. 

(Supreme  Court  of  Oregon.    Oct  6,  1908.) 

1.  Electricity— Injuries  to  Third  Person — 
Actions — Instructions. 

In  an  action  against  an  electric  company 
for  the  death  of  plaintiffs  intestate,  an  instruc- 
tion that,  if  the  accident  was  due  to  intestate's 
want  of  care  directly  contributing  to  the  acci- 
dent, plaintiff  could  not  recover,  and  if  intes- 
tate knew  the  wire  was  broken,  and,  without 
cause,  went  near  the  wire  out  of  curiosity,  and 
carelessly  came  into  contact  with  it  and  was 
killed,  plaintiff  could  not  recover,  was  not  ar- 
gumentative, and  properly  stated  the  law  under 
the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Electricity,  §  11] 

2.  Same— Contributory  Negligence  —  Care 
Required. 

If  intestate's  death  was  due  to  his  own 
"want  of  prudence  or  ordinary  care"  or  "want 
of  due  care  and  caution,"  he  cannot  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Electricity,  §  10.] 

3.  Trial— Instructions— Requisites  —  More 
Specific  Instructions. 

In  an  action  for  negligence,  if  plaintiff  de- 
sires the  trial  court  to  define  the  terms  "due 
care  and  caution"  or  "want  of  prudence  and  or- 
dinary care"  used  in  an  instruction  on  contribu- 
tory negligence,  she  must  request  it  to  do  so. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  5§  628-641.] 

4.  Electricity  —  Actions  —  Contributory 
Negligence— Sufficiency  of  Evidence. 

Evidence  held  to  show  that  intestate  knew 
the  charged  electric  wire  by  which  he  was  injur- 
ed was  hanging  on  the  fence,  and  that  he  care- 
lessly came  in  contact  with  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  18,  Electricity,  §  11.] 

5.  Same— Instructions— Construction. 

An  instruction  that  if  intestate  knew  the 
wire  by  which  he  was  injured  was  broken,  and 
was  warned  by  his  employer  that  if  he  went 
near  it,  he  might -be  killed,  but  disregarded  the 
warning,  and  was  killed  by  contact  with  the 
wire,  he  could  not  recover,  was  not  objectionable 
as  being  a  charge  that  disregard  of  instructions 
of  his  employer,  who  was  a  third  person,  would 
of  itself  be  contributory  negligence,  but  only 
charged  that  plaintiff  could  not  recover  if  intes- 
tate knew  of  the  danger,  and  voluntarily  exposed 
himself  to  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  18,  Electricity,  §  11.] 

6.  Same. 

Where  plaintiff's  intestate  and  another  went 
from  their  work  to  a  broken  electric  wire  hang- 
ing on  a  fence  in  order  to  try  it  and  intestate, 
either  by  design  or  accident,  came  in  contact 
with  the  wire,  and  was  killed,  plaintiff  could  not 
recover  against  the  electric  company. 

[Ed.  Note.— For  cases  in  point  see  Cent  Ditt. 
vol.  18,  Electricity,  §  10.] 

7.  Appeal  and  Error— Harmless  Error— Af- 
fecting Party  Not  Entitled  to  Success. 

Where  the  verdict  was  for  defendant,  and 
the  evidence  was  sufficient?  to  justify  a  find  in  K 
of  contributory  negligence,  as  a  matter  of  law, 
a  judgment  for  defendant  should  be  affirmed  on 
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appeal,  notwithstanding  any  errors  in  instruc- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  §§  4225-4228.] 

Appeal  from  Circuit  Court,  Union  County; 
William  Smith,  Judge. 

Action  by  Eliza  Carroll,  administratrix  of 
the  estate  of  Leonard  Carroll,  deceased, 
against  the  Grande  Ronde  Electric  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

See,  also,  90  Pac.  903. 

In  August,  1905,  plaintiff  commenced  an 
action  against  defendant  company  to  recover 
damages  for  the  death  of  her  intestate,  alleg- 
ed to  hare  been  caused  by  defendant's  negli- 
gence. Upon  the  trial  she  gave  in  evidence 
the  facts  and  circumstances  surrounding  the 
accident  and  the  manner  in  which  it  occur- 
red, and  she  was  nonsuited  on  the  ground 
that  her  intestate's  death  was  due  to  his  con- 
tributory negligence.  Upon  an  appeal  the 
judgment  of  the  court  below  was  affirmed. 
Carroll  v.  Grande  Ronde  Electric  Co.,  47  Or. 
424,  84  Pac.  389,  6  L.  R.  A.  (N.  S.)  290.  She 
thereupon  commenced  another  action  to  re- 
cover for  the  same  injury  by  filing  a  com- 
plaint containing  substantially  the  same  aver- 
ments as  the  former,  and,  issue  being  joined 
thereon,  the  cause  came  on  for  trial,  when 
she  rested  her  case,  after  showing  that  the 
deceased  was  killed  by  an  electric  shock 
from  a  broken  wire  of  defendant  company, 
which  had  been  down  in  a  public  place  for 
about  24  hours.  Defendant  then  called  as 
witnesses  on  its  behalf  the  same  persons  who 
had  been  called  by  and  testified  on  behalf  of 
plaintiff  in  the  former  trial,  and  they  gave 
substantially  the  same  testimony  as  before. 
Upon  this  testimony  the  cause  was  submitted 
to  the  jury,  and  it  found  a  verdict  in  favor 
of  defendant  From  the  judgment  entered 
therein,  the  plaintiff  appeals,  assigning  as 
error  the  giving  of  the  following  instructions, 
numbered  from  10  to  15,  inclusive: 

"(10)  The  court  instructs  the  jury  that,  to 
entitle  the  plaintiff  to  recover  in  this  action, 
the  jury  must  find  from  the  evidence  that  the 
accident  and  injury  to  Leonard  Carroll  com- 
plained of  was  caused  altogether  and  entire- 
ly by  the  negligence  and  want  of  due  care  by 
che  defendant  or  its  servants  and  employes, 
and  that  the  said  Leonard  Carroll  did  not 
directly  contribute  to  the  said  accident  by 
negligence  or  want  of  prudence  and  ordinary 
care  on  his  part. 

**(11)  The  court  therefore  instructs  you 
that  If  you  find  from  the  evidence  in  this 
case  that  the  accident  complained  of  was  hi 
any  degree  owing  to  the  want  of  due  care  and 
caution  on  the  part  of  the  plaintiffs  intes- 
tate, Leonard  Carroll,  directly  contributing 
to  said  accident,  then  your  verdict  must  be 
for  the  defendant 

"(12)  If  you  find  from  the  evidence  in  this 
case  that  the  plaintiffs*  intestate  knew  that 
this  wire  was  broken,  and  was  hanging  upon 
the  fence,  and,  Ms  business  not  calling  him  to 


the  vicinity  of  thlo  broken  wire,  he  went  out 
to  the  vicinity  of  the  same  out  of  idle  curios- 
ity to  see  if  the  wire  was  alive,  and  while 
In  the  vicinity  he  carelessly  or  uuthougbt- 
edly  came  dangerously  near  or  In  contact 
with  said  broken  wire,  and  was  killed  by  an 
electric  shock  therefrom,  then  it  will  be  your 
duty  to  return  a  verdict  for  the  defendant 
"(13)  If  you  find  from  the  evidence  in  this 
case  that  the  plaintiff's  intestate,  Leonard 
Carroll,  knew  that  this  wire  was  broken  and 
hanging  on  the  fence,  and  that  he  was  warn- 
ed by  his  employer  to  stay  away  from  the 
same,  and  to  not  go  about  the  same,  and,  if 
he  did  so,  he  was  liable  to  get  killed,  and,  dis- 
regarding this  warning,  he  went  out  to  the 
vicinity  of  this  broken  wire  and  placed  his 
hand  upon  the  fence  in  near  proximity  to 
this  broken  wire,  and  received  an  electric 
shock  therefrom  by  which  he  was  killed,  then 
I  instruct  you  that  you  should  find  for  the 
defendant. 

"(14)  If  you  find  from  the  evidence  In  this 
case  that  plaintiff's  intestate,  Leonard  Car- 
roll, had  been  informed  by  his  employer  that 
this  wire  had  been  broken  and  was  hanging 
on  this  fence,  and  that  it  was  dangerous,  and 
to  stay  away  from  the  same,  or  he  was  liable 
to  get  killed,  and,  disregarding  this  warning, 
the  plaintiff's  intestate,  Leonard  Carroll, 
went  out  to  the  vicinity  of  this  broken  wire 
and  took  hold  of  the  fence  near  this  broken 
wire,  and  pointed  his  finger  toward  the  same 
with  the  purpose  of  testing  the  same  to  see 
if  it  was  alive,  or  for  any  other  purpose,  and 
in  so  doing  he  received  from  this  wire  an 
electric  shock  which  killed  him,  then  it  will  be 
your  duty  to  return  a  verdict  for  the  defend- 
ant 

"(15)  If  you  find  from  the  evidence  In  this 
case  that  upon  the  deceased,  Leonard  Car- 
roll, and  George  Hempe  coming  in  from  their 
work  at  noon  on  the  day  of  this  accident  the 
said  George  Hempe  proposed  to  go  out  to 
where  this  broken  wire  was  hanging  on  the 
fence  and  test  the  same  to  see  if  it  was  alive, 
and  the  deceased,  Leonard  Carroll,  went 
along  with  the  said  George  Hempe  to  see  him 
make  such  test  and  while  in  the  vicinity  of 
this  broken  wire  the  said  deceased,  Leonard 
Carroll,  either  by  design  or  accident  came 
dangerously  near  to  or  in  contact  with  said 
broken  wire,  and  was  then  and  there  killed 
by  an  electric  shock  therefrom,  then  it  will 
be  your  duty  to  return  a  verdict  for  the  de- 
fendant" 

Leroy  Lomax  and  Gustav  Anderson,  for 
appellant   F.  S.  Ivanhoe,  for  respondent 

BEAN,  C.  J.  (after  stating  the  facts  as  above). 
The  facts  were  stated  with  such  elaboration 
in  the  opinion  of  Mr.  Justice  Moore  on  the 
former  appeal  that  we  adopt  them  for  the 
purposes  of  this  opinion.  The  objections  to 
Instructions  11  and  12  are  that  they  are  argu- 
mentative, and  imposed  upon  the  deceased  a 
higher  degree  of  care  than  the  law  exacts. 
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But  we  think  they  fairly  state  the  law  as  ap- 
plicable to  the  facts  of  this  case,  although 
the  language  may  be  open  to  some  verbal 
criticism.  The  rule  announced  is  that,  if 
the  death  of  plaintiff's  intestate  was  due  to 
the  "want  of  prudence  or  ordinary  care"  or 
want  of  "due  care  and  caution"  on  his  part, 
plaintiff  cannot  recover;  and  this  we  under- 
stand to  be  the  law.  If  plaintiff  desired  the 
court  to  define  the  terms  "due  care  and  cau- 
tion" or  the  "want  of  prudence  or  ordinary 
care,"  she  should  have  requested  it  to  do  so. 
Kearney  v.  Snodgrass,  12  Or.  311,  7  Pac.  809; 
Nickum  v.  Gaston,  24  Or.  380,  33  Pac.  671, 
35  Pac.  31. 

The  objections  to  instructions  12,  13,  and 
14  are  that  the  court  erroneously  assumed 
therein  that  there  was  testimony  tending  to 
show  that  deceased  knew  that  the  wire, 
which  caused  his  death,  was  broken  and 
hanging  on  the  fence;  that  he  went  to  such 
place  through  idle  curiosity,  and  that  he 
carelessly  or  thoughtlessly  came  dangerously 
near  or  in  contact  with  It;  and  that  he  point- 
ed his  finger  at  it  for  the  purpose  of  ascer- 
taining whether  it  was  charged  with  electric- 
ity. It  may  be  that  there  was  no  direct  tes- 
timony to  prove  these  facts,  but  there  was 
evidence  from  which  the  jury  would  have 
been  Justified  in  so  finding.  The  wire  part- 
ed and  fell  to  the  ground  on  the  evening  be- 
fore the  accident  It  was  taken  up  and 
placed  on  the  fence  by  Mlnnick,  who,  in  the 
presence  of  several  persons,  pointed  his  finger 
at  it  for  the  purpose  of  testing  it,  and  re- 
ceived an  electric  shock  therefrom,  which 
threw  him  to  the  ground.  The  deceased  was 
not  present  at  the  time,  but  came  to  the 
Hempe  farm  a  short  time  thereafter,  and 
heard  the  matter  talked  about  It  was  again 
referred  to  at  the  breakfast  table  the  next 
morning,  and  he,  with  others,  was  warned 
by  Mr.  Hempe  to  keep  away  from  it  "because 
it  was  certain  death."  He  worked  until 
noon  the  following  day  with  George  Hempe, 
who  was  present  at  the  time  Minnick  receiv- 
ed his  shock,  and  who  talked  the  matter 
over  with  the  deceased,  although  he  does  not 
remember  distinctly  that  he  told  him  the 
wire  was  hanging  on  the  fence.  When  he 
and  the  deceased  came  In  from  their  work 
at  noon,  Hempe  said  that  he  was  going  out 
to  the  wire  for  the  purpose  of  testing  it  and 
the  deceased  voluntarily  accompanied  him. 
Neither  of  them  had  any  business  in  that 
vicinity,  and  their  duties  on  the  farm  did 
not  require  their  presence  there.  They  walk- 
ed out  to  the  fence  together.  On  the  way, 
Hempe  picked  up  a  dry  stick  and  a  green 
weed  with  which  to  make  the  test  and  they 
were  talking  about  the  effect  of  electric  bat- 
teries; the  deceased  explaining  to  Hempe 
which  person  In  a  circle  would  receive  the 
heaviest  shock.  Hempe  approached  the  fence, 
and  was  engaged  In  touching  the  wire  with 
his  dry  stick  and  greep  weed,  when  the  de- 
ceased crossed  the  Irrigating  ditch,  walked 
to  the  fence,  and  with  his  left  hand  took 


hold  of  one  of  the  pickets,  about  two  feet 
from  where  Hempe  was  testing  the  wire,  ex- 
tended his  forefinger  In  the  direction  of  the 
wire,  and  while  looking  ahead  or  In  front 
of  him  received  the  shock  which  caused  his 
death.  Under  this  evidence  the  Jury  would 
clearly  be  justified  in  finding  that  the  deceas- 
ed knew  that  the  wire  was  hanging  on  the 
fence  because  he  had  been  told  about  it  being 
down  and  of  M  In  nick's  experience  with  It; 
and,  moreover,  he  and  Hempe  went  to  the 
place  for  the  purpose  of  testing  the  wire.  It 
was  in  plain  sight  where  he  could  have  seen 
it  and  it  is  but  a  reasonable  inference  that 
he  did  see  It  and  knew  that  it  was  hanging 
on  the  fence.  He  was  not  required  to  be  in 
that  vicinity  In  the  performance  of  his  duties 
on  the  farm,  and,  unless  it  was  Idle  curiosity 
which  prompted  him  to  go  there,  It  is  diffi- 
cult to  conceive  a  reason  for  his  presence. 
That  he  was  killed  by  a  shock  from  the  wire 
is  evidence  that  he  carelessly  or  unthought- 
fully  came  dangerously  near  or  in  contact 
with  it  unless  we  are  to  assume  that  he  act- 
ed from  purpose  or  design.  The  fact  that 
when  he  took  hold  of  the  fence  picket  he 
was  looking  in  front  of  him  toward  the  wire, 
and  had  his  finger  extended  in  that  direction. 
Is  evidence  from  which  the  conclusion  can  be 
inferred  that  he  was  pointing  his  finger  at 
the  wire  to  ascertain  whether  it  was  charged 
with  electricity.  His  companion,  Hempe,  had 
been  unable  to  obtain  any  evidence  that  It 
was  so  charged  by  the  means  adopted  by 
him,  and  it  may  be  the  deceased  concluded  to 
supplement  such  test  by  extending  his  finger 
toward  It 

It  is  also  said  that  instruction  18  is  erro- 
neous because  of  the  statement  therein  in 
reference  to  the  deceased  disregarding  the 
warning  of  his  employer  to  keep  away  from 
the  wire,  and  the  danger  to  be  apprehended 
therefrom;  but  this  was  not  intended  to 
announce  as  a  principle  of  law  that  a  disre- 
gard of  the  instructions  of  his  employer 
would  of  Itself  be  contributory  negligence, 
but  only  that  plaintiff  could  not  recover  if 
the  deceased  knew  of  the  danger  to  be  appre- 
hended, and  notwithstanding  such  knowledge 
voluntarily  placed  himself  In  a  position  to 
receive  the  shock  therefrom. 

The  objection  to  No.  15  is,  counsel  say,  that 
it  left  the  Jury  no  alternative  under  the  evi- 
dence but  to  find  for  the  defendant  The  in- 
struction Is  unobjectionable  as  a  proposition 
of  law  when  applied  to  the  facts.  Carroll 
v.  Grand  Ronde  Electric  Co.,  47  Or.  424,  84 
Pac.  389,  6  L.  R  A.  (N.  S.)  290;  Beck  v.  Van 
Couver  Ry.  Co.,  25  Or.  32,  34  Pac.  752.  And 
if,  under  the  evidence,  the  defendant  was  en- 
titled to  a  verdict,  the  plaintiff  has  no  ground 
for  complaint. 

We  have  thus  briefly  disposed  of  the  objec- 
tions urged  by  plaintiff  on  the  assumption 
that  the  instructions  complained  of  were 
properly  excepted  to,  and,  If  erroneous,  preju- 
dicial to  the  plaintiff.  But  it  Is  questionable 
whether  we  should  have  done  so.  The  in- 
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struct  ions  are  correct  la  point  of  law.  The 
exceptions  are  general,  and  did  not  call  the 
attention  of  the  court  below  to  the  fact  that 
it  is  claimed  that  tbey  were  outside  of  the 
evidence.  It  has  been  held  that  such  an  ob- 
jection Is  unavailing,  the  proper  practice  be- 
ing to  call  the  court's  attention  to  the  con- 
tention that  the  instruction  is  abstract  or 
irrelevant,  and  ask  that  it  be  withdrawn; 
and,  if  the  request  is  denied,  to  except  there- 
to. Kearney  v.  Snodgrass,  12  Or.  311,  7  Pac. 
309. 

The  verdict  of  the  Jury  was  for  the  de- 
fendant The  evidence  was  substantially  the 
same  as  that  given  on  the  former  trial,  and 
under  which  the  court  held  as  a  matter  of 
law  plaintiff  could,  not  recover  because  of 
the  contributory  negligence  of  the  decedent 
It  would  seem,  therefore,  that  the  error  of 
the  court  if  any,  in  instructing  the  Jury, 
could  not  have  affected  a  substantial  right  of 
the  plaintiff,  and  that  the  judgment  should 
be  affirmed  on  that  ground.  In  either  view, 
however,  that  judgment  is  right  and  should 
be  affirmed;  and  it  is  so  ordered. 


ALLEN  v.  STANDARD  BOX  &  LUMBER 
GO. 

(Supreme  Court  of  Oregon.   Oct.  6,  1908.) 

1.  Master  and  Servant— -Injuries  to  Serv- 
ant—Feixow  Servants. 

If  plaintiff's  injury  was  due  to  the  negli- 
gent failure  of  the  hook  tender,  a  fellow  serv- 
ant to  sharpen  the  hooks  holding  the  log  which 
fell  on  plaintiff,  he  cannot  recover  against  his 
employer,  unless  defendant,  through  its  foreman, 
knew,  or,  by  exercising  reasonable  care,  should 
have  known,  that  the  hook  was  defective,  and 
thereafter  permitted  its  use  in  such  condition. 

[Ed-  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  SI  518,  527.] 

2.  Sake. 

A  master  must  exercise  reasonable  care  to 
provide  his  servants  with  reasonably  safe  ap- 

S !iancea  for  work,  and  to  keep  them  in  that  con- 
ition,  and,  when  such  appliances  are,  or  by  the 
use  of  reasonable  diligence  might  be,  known  to 
be  defective,  the  master  must  either  remedy  the 
defect  or  cease  using  them,  even  though  their 
defective  condition  was  originally  due  to  the 
negligence  of  a  mere  servant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  262,  263.] 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  96  Pac.  1109. 

BEAN,  C.  J.  The  statement  in  the  opinion 
heretofore  filed  that,  if  the  injury  to  plain- 
tiff was  due  to  the  failure  of  the  hook  tender 
to  touch  up  the  points  of  the  hooks  with  a 
file  furnished  him  for  that  purpose,  it  was 
the  negligence  of  a  fellow  servant,  for  whose 
conduct  defendant  is  not  responsible,  should 
be  so  qualified  as  to  make  it  applicable  only 
in  case  the  defendant  neither  knew,  nor  in 
the  exercise  of  reasonable  care  might  have 
known,  of  the  defect  It  is  the  duty  of  the 
master  to  exercise  reasonable  care  to  provide 
his  servant  with  reasonably  safe  appliances 
and  instrumentalities  to  work  with,  and  keep 


them  In  that  condition,  and  from  the  time  an 
instrumentality  is,  or  by  the  exercise  of  rea- 
sonable diligence  might  have  been,  known  to 
be  defective,  an  absolute  duty  on  the  part 
of  the  master  arises  either  to  remedy  the  de- 
fect or  cease  to  use  the  Instrumentality,  al- 
though the  dangerous  condition  was  original- 
ly due  to  the  negligence  of  a  mere  servant 
Therefore,  if  the  defendant  through  its  rep- 
resentative, the  foreman,  knew,  or  in  thea 
exercise  of  reasonable  care  might  have  known,* 
that  tbe  books  were  dull  and  liable  to  drop 
the  timber,  and  thereafter  permitted  them 
to  be  used  in  that  condition,  the  defense  of 
common  employment  is  not  available.  La 
Batt  on  Master  &  Servant  S  568. 
Petition  denied. 


FARMERS'  &  MERCHANTS'  BANK  OF 
COWETA  et  al.  v.  SHARUM. 
(Supreme  Court  of  Oklahoma.    Sept  9,  1908.) 
Appeal  and  Error—Presumptions. 

In  the  absence  of  a  complete  record  on  ap- 
peal, the  presumption  is  that  the  action  of  the 
trial  court  was  correct 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  3S  8673-3678] 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory,  Sit- 
ting at  Muskogee;  William  R  Lawrence, 
Judge. 

Action  by  A.  H.  Sharum  against  the  Far- 
mers' &  Merchants'  Bank  of  Coweta  and  Leo 
E.  Bennett  United  States  marshal.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Dismissed. 

W.  A.  Brighton,  for  appellants.  Harry  G. 
Davis,  for  appellee. 

DUNN,  J.  On  March  80,  1906,  the  plain- 
tiff,. A.  J.  Sharum,  filed  his  verified  complaint 
In  the  office  of  tbe  clerk  of  the  United  States 
Court  for  the  Western  District  of  Indian 
Territory,  sitting  at  Muskogee.  After  recit- 
ing the  complaint  the  record  contains  the 
following  statement:  "And  thereafter,  on  the 
3d  day  of  July,  the  same  being  a  day  of  the 
April,  1906,  term  of  said  court  this  cause 
coming  on  to  be  heard  on  the  demurrer  to 
amended  complaint  and  the  court  being  fully 
advised  in  the  premises,  doth  overrule  said 
demurrer,  to  which  defendant  at  the  time 
excepts,  and  stands  by  his  demurrer.  Decree 
is  rendered  for  plaintiff,  making  Injunction 
perpetual,  which  said  decree  is  In  words  and 
figures  as  follows,"  etc.  Tbis  is  the  only 
statement  in  the  record  from  which  even  an 
Inference  may  be  drawn  as  to  what  was  be- 
fore the  court 

From  the  judgment  rendered,  sustaining 
the  complaint  the  defendant  appealed  to  the 
United  States  Court  of  Appeals  of  the  Indian 
Territory,  and  by  virtue  of  our  succession 
the  cause  is  before  this  court  for  consldera- 
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tlon,  and  as  the  record  does  not  contain  a 
copy  of  the  demurrer  which  is  purported  to 
have  been  filed,  and  on  which  the  court  is  pre- 
sumed to  have  acted,  there  Is  nothing  before 
us  by  which  we  can  determine  upon  what  the 
judgment  was  rendered,  or  the  matter  that 
was  directly  in  controversy  before  the  trial 
court,  and,  as  a  presumption  that  tbe  judg- 
ment of  the  trial  court  was  correct  accom- 
panies the  case  on  an  appeal  to  this  court, 
the  same  Is  accordingly  dismissed.  Richard- 
son v.  Pennington,  4  Ind.  T.  172,  69  S.  W. 
838;  In  re  Delks'  Estate,  2  Ind.  T.  572,  52  S. 
W.  52.   All  the  Justices  concurring. 


BODLE  v.  SHOENFEI/T  et  aL 

(Supreme  Court  of  Oklahoma.    Sept  11,  1908.) 

Indians  —  Descent    and    Distribution  — 
Rights  op  Noncitizen  Husband. 

Under  the  laws  of  descent  and  distribution 
of  the  Creek  Nation  in  force  in  said  Nation  on 
the  — —  day  of  February,  1902,  an  intermar- 
ried noncitizen  husband  of  a  citizen  of  the  Creek 
Nation,  who  on  said  date  died  intestate,  leaving 
brothers  and  Bisters,  but  no  father,  or  mother, 
or  children,  is  entitled  to  an  undivided  one-half 
of  the  allotted  lands  of  his  deceased  wife,  and, 
with  the  other  heirs,  is  entitled  to  the  possession 
thereof  until  such  time  as  such  lands  are  distri- 
buted according  to  law. 

(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  tbe  Indian  Territory, 
Sitting  at  Muskogee;  William  R.  Lawrence, 
Judge. 

Action  by  Ollie  Bodle  against  J.  Blair 
Shoenfelt  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.  Reversed. 

H.  E.  P.  Stanford,  for  appellant  Charles 
Wheeler,  for  appellees. 

KANE,  J.  This  was  an  Injunction  suit, 
commenced  by  the  appellant  a  noncitizen  of 
the  Creek  Nation,  against  J.  Blair  Shoenfelt 
Indian  agent  at  Muskogee,  for  the  purpose 
of  restraining  him  from  interfering  with  his 
right  to  possession  of  certain  lands  situated 
in  the  Creek  Nation.  Lizzie  Adams,  the 
allottee  of  the  land  in  question,  a  Creek  citi- 
zen, was  married  to  the  appellant  prior  to 
the  allotment  and  a  child  was  born  of  the 
marriage,  who  afterwards  died.  In  Febru- 
ary, 1902,  Mrs.  Bodle  died  Intestate,  at  which 
time  she  and  her  husband,  the  appellant 
herein,  were  in  quiet  and  peaceable  posses- 
sion of  the  land.  At  the  time  of  the  death 
of  the  allottee,  patent  had  not  been  issued; 
but  It  was  afterwards  Issued  to  the  "heirs 
of  Lizzie  Adams,  deceased."  After  tbe  death 
of  his  wife,  Ollle  Bodle  continued  to  live  up- 
on the  land.  Thereafter  the  citizen  heirs, 
brothers  and  sisters  of  the  deceased,  made 
complaint  to  the  United  States  Indian  agent 
at  Muskogee,  J.  Blair  Shoenfelt,  praying  that 
they  be  placed  In  possession  of  the  land  as 
such  heirs,  and  that  Ollle  Bodle,  the  hus- 
band of  the  deceased  allottee,  be.  dispossess- 
ed. Upon  this  complaint  a  bearing  was  had 


before  the  Indian  agent  at  Muskogee,  and  an 

order  was  made  to  place  the  citizen  heirs 
in  possession  of  the  land  to  the  exclusion 
of  the  noncitizen  husband.  Thereupon  the 
husband,  Ollie  Bodle,  filed  his  petition  In  the 
United  States  Court  for  the  Western  District 
of  the  Indian  Territory,  asking  that  a  re- 
straining order  be  Issued  directed  to  said 
J.  Blair  Shoenfelt,  United  States  Indian 
agent  restraining  him,  his  agents,  and  em- 
ployes, from  Interfering  with  the  right  of 
possession  of  the  said  Ollle  Bodle.  Upon  the 
hearing  a  temporary  restraining  order  was 
issued,  and  about  a  year  thereafter  the  citi- 
zen heirs  filed  their  petition  to  be  made  par- 
ties defendant,  which  petition  was  duly 
granted  by  the  court  Thereupon  a  motion 
to  dissolve  the  temporary  Injunction  was 
filed  by  the  citizen  heirs.  Upon  hearing  had 
the  motion  was  sustained,  and  the  temporary 
order  of  Injunction  was  dissolved.  From 
this  order  the  petitioner,  Ollle  Bodle,  appeal- 
ed to  the  Court  of  Appeals,  for  the  Indi- 
an Territory,  and  tbe  case  is  now  In  this 
court  under  the  terms  of  the  enabling  act 
and  the  schedule  to  the  Constitution. 

For  authority  to  act  In  this  matter,  the 
appellee,  no  doubt  looked  to  section  19  of 
the  Creek  Supplemental  Agreement  which 
provides  that  the  Indian  agent  shall  have 
authority  to  place  the  heirs  of  an  allottee  in 
possession  of  land  inherited  by  him,  and 
the  court  below  must  have  predicated  its 
decree  dissolving  the  temporary  Injunction 
upon  the  theory  that  the  intermarried  non- 
citizen  husband  of  the  intestate  had  no  in- 
heritable Interest  In  the  allotment  of  his 
deceased  wife  under  the  laws  of  descent 
and  distribution  In  force  In  the  Creek  Nation 
at  the  time  of  her  death.  This  court  in  De 
Graffenreid  v.  Iowa  Land  &  Trust  Co.,  95 
Pac.  624  (not  yet  officially  reported),  has  dls- 
proved  that  theory.  The  De  Graffenreid 
Case,  supra,  holds  that:  "Where  a  citizen 
of  the  Creek  Nation,  by  the  Commission  to 
the  Five  Civilized  Tribes  duly  enrolled  as  a 
Creek  f  reedman,  who,  on  April  22,  1899,  se- 
lected her  allotment  upon  the  public  domain 
of  said  nation,  and  received  her  certificate 
of  allotment  therefor,  describing  the  lands, 
and  on  June  7,  1902,  died,  before  patent  Is- 
sued, a  patent  afterwards  issued  to  the  heirs 
of  such  person,  without  naming  them,  vested 
in  said  heirs  the  title  to  the  lands  therein 
described;  said  heirs  to  be  determined  by 
Judicial  construction."  And  further  holds 
that:  "Upon  descent  cast  by  such  Creek 
freedman  on  June  7,  1902,  intestate,  without 
child  or  the  Issue  of  child  or  children  her 
surviving,  leaving  her  surviving  an  Inter- 
married noncitizen  father,  an  Intermarried 
noncitizen  husband,  a  mother,  three  sisters, 
and  a  brother,  all  citizens  of  tbe  Creek  Nation, 
her  mother,  as  her  'nearest  relation,*  is  en- 
titled to  Inherit  an  undivided  one-half  In- 
terest in  her  allotment  under  section  6  of 
the  laws  of  descent  and  distribution  of  tbe 
Creek  Nation  (Act  March  1,  1901,  c.  676,  31 
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Stat  863),  and  the  Intermarried  noncitizen 
husband  of  the  intestate  the  remaining  undi- 
vided one-half  interest  therein,  under  chapter 
10,  §  8,  Comp.  Laws  Creek  Nation  1900,  In 
force  in  the  Creek  Nation  at  the  time  of  her 
descent  cast,  construed  with  article  3,  f  1, 
of  said  Compiled  Laws." 

There  is  practically  no  difference  In  prin- 
ciple or  in  fact  between  the  De  Graffenreld 
Case  and  the  case  at  bar,  except  that  in  the 
case  at  bar  the  allottee  left  brothers  and 
sisters,  but  no  mother  or  father,  or  children 
born  of  her  marriage  with  her  noncitizen 
husband.  Section  8  of  the  Creek  laws  of 
descent  and  distribution  provides  that:  "The 
lawful  or  acknowledged  wife  of  a  deceased 
husband  shall  be  entitled  to  one-half  of  the 
estate,  if  there  are  no  other  heirs,  and  an 
heir's  part  if  there  should  be  other  heirs  in 
all  cases  where  there  Is  no  will.  The  hus- 
band surviving  shall  inherit  of  a  deceased 
wife  in  like  manner."  The  De  Graffenreld 
Case,  supra,  holds  that:  "The  word  'heirs,* 
in  section  8  of  the  Creek  laws  of  descent  and 
distribution,  as  set  forth  In  Perryman's  Di- 
gest of  1900,  is  construed  to  mean  children." 
Applying  the  construction  of  the  Creek  laws 
of  descent  and  distribution,  laid  down  In  the 
De  Graffenreld  Case,  to  the  facts  in  this  case, 
it  follows  that  the  noncitizen  husband,  there 
being  no  heirs  as  above  defined,  would  be 
entitled  to  an  undivided  one-half  of  the  land 
involved  in  this  case.  This  being  so,  he, 
with  the  other  heirs,  is  entitled  to  possession 
of  the  land  until  the  estate  la  distributed 
according  to  law,  and  the  Indian  agent  had 
no  authority  to  Interfere  with  such  posses- 
sion. This  suit  was  brought  for  the  sole  pur- 
pose of  enjoining  interference  by  the  Indian 
agent  with  the  possessory  right  of  the  appel- 
lant pending  distribution. 

Believing  he  is  entitled  to  such  relief,  the 
decree  of  the  court  below  dissolving  the  tem- 
porary Injunction  is  reversed,  and  it  is  or- 
dered that  a  decree  be  entered  protecting  the 
possessory  right  of  the  appellant  to  the  land 
herein  Involved  until  such  estate  Is  distribut- 
ed in  the  manner  prescribed  by  law.  All  the 
Justices  concur. 


MEEK  v.  DAUGHERTY. 
(Supreme  Court  of  Oklahoma.    Sept.  9,  1908.) 

1.  Appeal  and  Error  —  Harmless  Error  — 
Admission  of  Evidence. 

The  admission  of  incompetent  and  imma- 
terial evidence,  that  appears  to  have  prejudiced 
the  substantial  rights  of  the  party  objecting  to 
the  admission  thereof,  is  reversible  error. 

2.  Contracts — Full  Performance— Necessi- 
ty Fob. 

One  who  seeks  to  recover  the  entire  con- 
tract price  for  the  construction  of  a  wall,  un- 
der a  contract  by  which  the  completion  of  the 
wall  was  a  prerequisite  to  the  rights  of  the  par- 
ty bringing  the  action  to  receive  payment  of  the 
contract  price,  must  show  full  performance  of 
the  contract  before  he  is  entitled  to  recover. 

(Syllabus  by  the  Court.) 


Error  from  District  Court,  Pottawatomie 
County;  B.  F.  Burwell,  Judge. 

Action  by  Marcus  Daugherty  against  Mary 
A.  Meek  for  the  contract  price  for  the  con- 
struction of  a  wall.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Wood  &  Williams,  for  plaintiff  in  error. 
J.  H.  Woods  and  S.  A  Sheldon,  for  defendant 
in  error. 

HAYES,  J.  On  the  27th  day  of  April. 
1901,  Marcus  Daugherty  and  Mary  E.  Meek, 
owners,  respectively,  of  lots  6  and  7  in  block 
26  of  Choctaw  addition  to  the  city  of  Shaw- 
nee, entered  into  a  contract  whereby  It  was 
agreed  that  a  stone  wall  should  be  built  at 
once  on  the  boundary  line  between  their  said 
lots.  Marcus  Daugherty,  defendant  in  error, 
proceeded  immediately  to  construct  a  wall  as 
provided  in  the  contract;  but,  before  he  had 
completed  it,  it  fell  and  crumbled,  so  that 
the  material  therein  was  not  fit  for  use,  and 
was  removed  by  plaintiff  in  error,  who  re- 
built the  wall.  Plaintiff  in  error  refused  to 
pay  her  part  under  the  contract  for  the  con- 
struction of  the  wall  built  by  defendant  In 
error,  and  defendant  in  error  brought  this 
action  to  recover  the  contract  price  for  the 
construction  of  the  wall.  Defendant  In  error, 
who  was  plaintiff  below,  in  his  petition  sets 
out  the  contract  in  full,  and  alleges  that  he 
constructed  and  completed  the'  wall  therein 
described  in  accordance  with  its  terms,  and 
prays  judgment  for  the  amount  agreed  in 
the  contract  to  be  paid  by  defendant  for  her 
interest  in  the  wall.  Defendant,  as  her  an- 
swer to  plaintiff's  petition,  made  a  general 
denial,  and  under  the  Issues  thus  formed  the 
case  was  tried  before  the  court  without  a 
jury,  who  found  in  favor  of  plaintiff,  and 
rendered  Judgment  for  the  sum  of  $168.39. 

The  contract  is  not  without  ambiguity, 
and  it  is  not  at  all  clear,  from  the  language 
therein,  which  of  the  parties  thereto  was  to 
do  the  work  of  building  the  wall,  or  whether 
it  was  to  be  done  by  both  parties ;  but  coun- 
sel for  both  parties  in  their  briefs  before  this 
court  have  treated  the  contract  as  providing 
that  plaintiff  was  to  construct  the  wall,  and 
that  defendant,  for  her  interest  therein, 
agreed  to  pay  to  plaintiff,  when  the  wall  was 
completed  and  delivered  in  accordance  with 
the  terms  of  the  contract,  12^  cents  per  cubic 
foot  for  one-half  the  number  of  cubic  feet  In 
the  completed  wall,  and  that  defendant's  con- 
tract was  for  a  completed  wall  of  the  kind 
and  to  be  constructed  of  the  material  describ- 
ed in  the  contract  It  also  appears  from  the 
record  that  it  was  upon  this  construction  of 
the  contract  by  both  parties  that  the  case 
was  tried  in  the  court  below,  and  we  shall 
adopt  that  construction  of  it  which  has  been 
given  to  it  and  acted  upon  by  the  parties 
thereto. 

The  uncontroverted  evidence  is  that  the 
wall  was  never  completed  by  plaintiff.  Plain- 
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tiff  himself  admits  that  the  wall  was  not 
completed.  After  this  fact  had  been  estab- 
lished by  the  evidence,  plaintiff  then  under- 
took and  was  permitted,  over  the  objection 
of  defendant,  to  Introduce  evidence  to  the 
effect  that  at  the  time  he  was  constructing 
said  wall  there  was  standing  on  defendant's 
lot  a  frame  building  that  stood  close  against 
the  wall  being  constructed  by  him,  and  that 
before  he  had  completed  said  wall  a  heavy 
rain  fell,  and  that  the  rain  from  the  roof 
of  defendant's  said  frame  building  poured 
upon  the  fresh  and  unfinished  wall  and  caus- 
ed the  same  to  fall  and  crumble.  By  this 
evidence  plaintiff  endeavored  to  excuse  him- 
self from  a  full  performance  of  the  contract 
upon  which  he  brought  this  action,  and 
sought  to  recover  the  contract  price  for  the 
full  performance  of  same.  The  introduction 
of  this  evidence  is  one  assignment  of  error 
relied  upon  for  a  reversal  of  this  case. 

We  think  this  evidence  was  not  admissible 
under  the  Issues  formed  by  the  pleadings. 
Plaintiff  did  not  seek  by  his  suit  to  recover 
on  quantum  meruit  He  alleges  a  full  per- 
formance of  the  contract,  and  seeks  to  re- 
cover the  contract  price.  Defendant  denied 
a  full  performance  of  the  contract  There 
are  no  allegations  for  a  quantum  meruit 
recovery,  and  that  issue  is  not  presented  by 
the  pleadings ;  and  the  admission  of  evidence 
tending  to  excuse  plaintiff  from  full  perform- 
ance of  the  contract  was  not  in  support  of 
any  issue  formed  by  the  pleadings  and  was 
therefore  error.  While  the  case  was  tried 
before  the  court  without  a  Jury,  the  record 
discloses  sucn  facts  as  lead  us  to  conclude 
that  this  error  was  prejudicial,  for  there  is 
a  failure  of  proof  by  plaintiff  to  support  his 
rights  for  recovery  of  the  contract  price,  and 
the  finding  of  the  court  in  favor  of  plaintiff 
was  evidently  influenced  by  this  evidence.  It 
Is  so  Indicated  by  the  record,  which  con- 
tains the  following  entry  as  to  the  finding 
of  the  court:  "On  the  31st  day  of  March, 
the  court  rendered  its  decision  In  favor  of 
plaintiff  and  against  defendant  assessing 
plaintiff's  damages  in  the  sum  of  $168.39, 
with  interest  at  7  per  cent,  and  costB  of  the 
action."  There  is  no  evidence  that  the  wall 
was  ever  completed,  or  that  same  was  ever 
accepted  by  defendant  in  Its  uncompleted 
condition;  but  on  the  contrary,  it  clearly  ap- 
pears that  the  wall  and  the  material  therein 
were  never  used  by  defendant.  She  after- 
wards rebuilt  the  wall,  but  did  so  out  ot 
different  material,  and  after  she  had  removed 
from  the  premises  the  material  in  the  crum- 
bled wall.  Tbe  entry  of  the  court's  finding 
indicates  that  the  court  was  misled  by  this 
incompetent  evidence,  for  In  finding  for  plain- 
tiff the  court  assesses  plaintiff's  "damage," 
when  this  is  not  an  action  for  the  recovery 
of  damages,  and  the  finding  of  damages  for 
plaintiff  by  the  court  evidently  must  have 
resulted  from  the  impression  made  upon  the 
court  by  this  evidence  that  plaintiff  would 
be  entitled  to  recover  damages  for  the  de- 


struction of  the  wall  resulting  from  the  rain 
pouring  thereon  from  defendant's  building; 
but  that  was  not  an  issue  in  this  case,  and 
without  amendment  of  plaintiffs  petition, 
alleging  facts  entitling  plaintiff  to  recover 
on  quantum  meruit,  or  to  recover  damages 
for  destruction  of  his  wall  by  the  water  pour- 
ing from  defendant's  building,  this  evidence 
was  inadmissible.  It  appearing  that  the  ad- 
mission of  this  evidence  was  prejudicial  to 
the  substantial  rights  of  the  defendant  over 
whose  objection  it  was  introduced,  the  Judg- 
ment of  the  trial  court  should  be  reversed. 
Shepard  v.  Allen,  16  Kan.  182;  Tobin 
O'Brleter,  16  Okl.  BOO,  85  Pac  1121. 

This  case  should  be  reversed,  also,  for  the 
further  reason  that  the  finding  and  Judg- 
ment of  the  trial  court  is  not  supported  by 
the  evidence.  As  we  have  hereinbefore  stat- 
ed, the  theory  upon  which  plaintiff  seeks 
to  recover  in  his  petition  la  upon  an  entire 
contract  for  the  complete  performance  there- 
of, and  yet  under  his  own  admission,  the 
contract  was  never  completed ;  and  it  is  the 
well-settled  rule  of  law  that  there  can  be  no 
recovery  on  a  contract  to  do  an  entire  piece 
of  work  for  a  specific  sum  unless  the  work 
Is  performed.  Huyett  &  Smith  Mfg.  Co. 
Chicago-Edison  Co.,  167  111.  233,  47  N.  E. 
884,  69  Am.  St  Rep.  272;  Norris  v.  Harris, 
15  Cal.  226;  Dermott  v.  Jones,  28  How. 
220,  16  L.  Ed.  442. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded. 

WILLIAMS,  C  J.,  and  TURNER,  DUNN, 
and  KANE,  JJ.,  concur. 


TURNER  v.  MILLS  et  al. 
(Supreme  Court  of  Oklahoma.    Sept  8,  1908.) 

1.  Appeal  and  Ebbob— Masteb's  Report— 

Conflicting  Evidence. 

Exceptions  to  a  master's  _  report  are  prop- 
erly overruled,  where  the  evidence,  upon  the 
facts  found  by  the  master,  is  conflicting. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4008-4010.] 

2.  Same  —  Ebbobs  Against  Appellee  — Re- 
view. 

In  the  absence  of  a  cross-appeal,  or  an  en- 
try upon  the  records  of  the  Supreme  Court  pray- 
ing therefor  the  appellee  cannot  have  alleged 
errors  considered  and  corrected. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  8573.] 

(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  of  the 
Western  District  of  the  Indian  Territory,  Sit- 
ting at  Muskogee;  William  R  Lawrence, 
Judge. 

Action  by  Nancy  F.  Mills  and  others 
against  O.  W.  Turner.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Brook,  Brook  &  Thurman,  for  appellant 
Chas.  Bagg,  for  appellees. 
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DUNN,  J.  This  la  an  action  brought  by 
Nancy  F.  Mills  and  five  of  her  children,  they 
being  the  widow  and  heirs  of  Solomon  Frank- 
lin, deceased,  to  require  the  payment  by  the 
defendant,  C.  W.  Turner,  of  the  purchase 
money  of  a  certain  tract  of  land  owned  by 
the  deceased  at  the  time  of  bis  death.  The 
widow  claimed  a  dower  Interest  in  the  land, 
and  the  interest  of  the  others  was  by  vir- 
tue of  being  heirs.  A  deed  was  executed 
and  delivered  by  the  parties  to  the  grantee, 
who,  after  making  a  small  payment  on  the 
purchase  price,  refused  to  make  further  pay- 
ment until  certain  incumbrances,  placed  up- 
on the  land  by  the  heirs,  were  released,  and 
the  title  cleared.  It  is  the  contention  of 
the  heirs  that  the  defendant  took  the  land 
with  these  Incumbrances.  Suit  is  brought 
to  enforce  the  contract,  neither  party  pray- 
ing a  rescission,  and  the  question  submit- 
ted to  the  court  is  simply,  what  was  the 
contract?  The  trial  court  referred  the  case 
to  a  master  in  chancery  to  take  evidence 
and  report,  with  conclusions  and  findings. 
The  master  found  generally  for  the  plain- - 
tiffs,  but  both  parties  filed  exceptions  to 
his  report  On  the  matter  coming  on  for 
hearing  before  the  court,  the  exceptions  to 
the  report  of  the  master  were  by  the  court 
overruled,  and  a  judgment  entered  in  favor 
of  plaintiffs,  from  which  the  defendant  took 
the  case  on  appeal  to  the  United  States 
Court  of  Appeals  of  the  Indian  Territory, 
and  the  same  Is  now  before  us  by  virtue  of 
our  succession. 

The  contention  of  appellant,  who  was  de- 
fendant below,  Is  that  the  report  of  the  mas- 
ter Is  not  sustained  by  the  evidence.  We 
have  carefully  examined  the  evidence  sub- 
mitted, and  find  that  the  same  is  conflict- 
ing in  the  extreme.  The  evidence  of  what 
the  contract  was  rested  for  the  most  part 
in  the  recollection  of  the  parties,  and  their 
testimony  in  reference  thereto  is  irrecon- 
cilable. No  judgment  which  could  be  ren- 
dered would  find  support  by  the  testimony  of 
all  the  witnesses,  and  in  this  condition  of 
affairs,  and  giving  consideration  to  all  the 
evidence  offered,  we  are  unable  to  say 
that  the  report  of  the  master  Is  not  reason- 
ably supported  thereby.  The  rule  in  such 
cases  is  laid  down  in  the  case  of  Griffin  v. 
Smith,  5  Ind.  T.  89,  82  S.  W.  684,  wherein  the 
court  said:  "Exceptions  to  a  master's  re- 
port are  properly  overruled,  where  the  evi- 
dence, upon  the  facts  found  by  the  master, 
is  conflicting." 

Counsel  for  appellees,  having  filed  excep- 
tions to  the  report  of  the  master,  which  were 
overruled,  urges  in  his  brief  that  the  find- 
ings on  one  of  the  propositions  involved  are 
not  sustained  by  the  evidence  and  are  prej- 
udicial to  his  clients.  Section  804,  Ann.  St. 
Ind.  T.  1890,  provides:  "The  appellee,  at  any 
time  before  trial,  by  an  entry  upon  the  rec- 
ords of  the  Supreme  Court,  may  pray  and 
obtain  a  cross-appeal  against  the  appellant, 
or  any  co-appellee,  in  whose  favor  any  ques- 


tion is  decided  prejudicial  to  such  a  party." 
The  appellees  did  not  appeal  from  the  judg- 
ment, and  have  had  no  entry  made  upon  the 
records  of  the  Court  of  Appeals  or  of  this 
court  praying  a  cross-appeal  against  ap- 
pellant The  Supreme  Court  of  the  state 
of  Arkansas,  In  the  case  of  Turner  v.  Turner, 
44  Ark.  26,  on  this  statute  said,  in  consider- 
ing a  case  similar  to  this:  "The  appellees 
also  filed  exceptions  to  the  master's  report, 
which  were  overruled  by  the  court  below. 
Their  counsel  insist  here  that  their  excep- 
tions to  the  master's  report  should  have  been 
sustained.  •  •  •  The  appellees  did  not 
appeal  from  the  decree  of  the  court  below, 
or  take  a  cross-appeal  here.  •  •  •  This 
court  cannot  correct  errors,  unless  brought 
before  It  In  the  mode  prescribed  by  law." 
The  syllabus  to  the  case  reads  as  follows: 
"The  appellee  cannot  have  errors  against  him 
corrected  In  the  Supreme  Court  without  a 
cross-appeal  either  from  the  circuit  or  Su- 
preme Court." 

Having  considered  all  of  the  assignments 
of  error  urged,  and  finding  no  error  In  the 
judgment  of  the  lower  court,  the  same  is 
accordingly  affirmed.  All  the  Justices  con- 
curring. 


FIRST  NAT.  BANK  OF  HENNESSEY  v. 
FARQUHARSON  et  al. 

(Supreme  Court  of  Oklahoma.   Sept  10,  1908.) 

1.  Replevin — Evidence. 

Where,  on  the  trial  of  an  action  of  replevin 
brought  by  a  mortgagee  against  a  mortgagor  to 
secure  possession  of  a  quantity  of  wheat,  it  de- 
velops that  the  wheat  taken  on  the  writ  by  the 
sheriff,  although  in  the  possession  of  the  mort- 
gagor, In  fact  belonged  to  a  third  party,  and  the 
court  renders  judgment  denying  possession  to 
the  plaintiff  and  awarding  it  to  the  defendant, 
held  not  error. 

2.  Same— Erroneous  Judgment. 

Where,  in  an  action  of  replevin,  It  is  shown 
that  plaintiff  is  entitled  to  recover  a  portion  of 
the  property  included  in  the  writ,  and  the  judg- 
ment rendered  contains  no  reference  thereto,  but 
awards  possession  of  certain  other  property  to 
defendant,  from  which  judgment  plaintiff  ap- 
peals, plaintiff  is  entitled  to  nave  judgment  ren- 
dered for  the  property  awarded  him  and  to  re- 
cover his  costs  in  the  trial  court. 
(Syllabus  by  the  Court) 

Error  from  District  Court  Kingfisher  coun- 
ty; 0.  F.  Irwin,  Judge. 

Action  by  the  First  National  Bank  of  Hen- 
nessey against  W.  L.  Farquharson  and  Au- 
gusta C.  Richardson.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

In  this  case,  W.  I*  Farquharson,  on  the 
27th  day  of  February,  1901,  made,  executed, 
and  delivered  to  the  First  National  Bank  of 
Hennessey,  OkL,  his  certain  promissory  note 
In  the  sum  of  $2,500.  The  payment  of  this 
note  he  secured  by  a  chattel  mortgage  upon 
some  scales,  warehouses,  bins,  and  wheat  lo- 
cated along  the  line  of  the  Rock  Island  Rail- 
way Company  in  Kingfisher  and  Canadian 


Digitized  by 


560  W  PACIFIC 

counties  of  Oklahoma  Territory.  Default  be- 
ing made  in  payment  of  the  note  on  October 
29,  1902,  the  payee  brought  suit  in  the  dis- 
trict court  of  Kingfisher  county  to  replevy 
the  mortgaged  chattels.  Under  the  writ  is- 
sued the  sheriff  levied  upon  the  scales,  bins, 
and  warehouses  mentioned  In  the  mortgage, 
along  with  a  quantity  of  wheat,  something 
in  excess  of  2,000  bushels,  located  in  an  ele- 
vator in  the  city  of  Hennessey,  Okl.  A  rede- 
livery bond  was  executed,  and  the  defendant 
retained  possession  thereof.  The  conflicting 
claims  over  the  right  to  the  possession  of  this 
wheat  at  the  time  of  the  institution  of  this 
suit  produce  the  controversy  before  us.  On 
the  trial  to  the  court,  without  a  Jury,  Judg- 
ment was  rendered  In  favor  of  the  defendant, 
and  the  plaintiff  brought  the  case  to  this 
court  by  proceedings  in  error. 

Patrick  8.  Nagle  and  W.  A.  McCartney,  for 
plaintiff  in  error.  Robberts  &  Curran,  W.  L. 
Moore,  and  J.  H.  Antribus,  for  defendants 
in  error. 

DUNN,  J.  (after  stating  the  facts  as  above). 
A  careful  perusal  of  the  briefs  and  Tecord, 
and  a  consideration  of  the  facts  as  establish- 
ed, brings  us  to  the  conclusion  that  it  will 
not  be  necessary  to  discuss  or  pass  upon  the 
the  sufficiency  of  the  chattel  mortgage  to 
cover  the  wheat  Involved.  The  uncontradict- 
ed testimony  of  two  witnesses,  one  being  the 
assistant  cashier  of  the  Farmers'  &  Mer- 
chants' Bank  of  Hennessey,  Okl.,  and  the 
other  being  the  defendant,  is  that  the  wheat 
taken  by  the  sheriff  under  the  writ  issued  to 
him  did  not  belong  to  Farquharson,  but  that 
It  was  the  property  of  A.  C.  Richardson;  the 
testimony  being  that  Farquharson  did  not 
have  a  dollar  invested  in  the  wheat,  but  that 
he  purchased  It  with  money  furnished  by 
Richardson,  and  that  the  wheat  belonged  to 
Richardson,  who  held  the  title  to  it  until  his 
money  was  returned  to  him.  The  assistant 
cashier  testified  positively  on  this  point,  as 
did  also  the  defendant  The  testimony  shows 
that  he  was  entitled  to  the  possession  of  It 
for  the  purpose  of  shipping,  and  it  was  doubt- 
less upon  this  point  that  the  lower  court  held 
In  his  favor  and  against  plaintiff.  Primarily, 
In  order  for  plaintiff  to  prevail,  it  was  nec- 
essary for  the  evidence  to  show  that  the 
property  to  which  it  sought  to  secure  pos- 
session under  its  chattel  mortgage  was  the 
property  of  the  mortgagor,  and  Its  failure 
here  was  fatal  to  Its  recovery. 

A  brief  abstract  of  the  testimony  above 
referred  to  is  as  follows:  Til  He  E.  Baldwin 
testified  that  she  was  assistant  cashier  of  the 
Farmers'  &  Merchants'  Bank,  and  knew  S. 
P.  Richardson,  who  was  dead,  and  his  wife, 
who  was  administratrix  of  his  estate,  was 
also  acquainted  with  the  defendant,  and  re- 
membered the  circumstances  of  the  action  in 
which  the  wheat  in  question  was  replevlned 
which  was  in  the  Shaw  elevator.  Her  testi- 
mony was  then  as  follows:    "Q.  Do  you 
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know  who  the  wheat  belonged  to  that  was  in 
the  Shaw  elevator,  the  wheat  replevlned  in 
this  case?  A.  Yes.  Q.  Who  did  it  belong 
to?  A.  Mr.  Richardson.  Q.  Do  you  know 
how  it  was  purchased — how  it  was  bought? 
A.  Yes,  sir.  Q.  And  the  manner  In  which  It 
was  paid  for?  A  Yes,  sir.  Q.  You  may 
state  fully  to  the  court  what  you  know 
about  It  A.  The  wheat  was  bought  by  Far- 
quharson, and  paid  for  by  Richardson,  and 
the  wheat  was  to  be  Richardson's  until  it 
was  sold  and  be  was  reimbursed."  The  man- 
ner in  which  the  wheat  was  bought  and  paid 
for  was  further  explained  by  Miss  Baldwin 
as  follows:  "Mr.  Richardson  was  to  furnish 
the  money,  and  Mr.  Farquharson  was  to  buy 
the  wheat,  and  the  wheat  was  to  be  Mr. 
Richardson's  until  it  was  shipped  and  he  got 
his  money  back.  The  wheat  was  bought  by 
checks,  and  was  carried  as  an  overdraft  in 
the  bank.  Never  a  cent  was  put  in  the  ac- 
count, except  what  was  paid  out  until  the 
wheat  was  sold."  And  she  further  testified 
that  at  the  time  Farquharson  stopped  busi- 
ness— closed  up  business— with  Richardson, 
there  was  still  an  overdraft  The  defendant 
Farquharson,  testified  as  follows:  "Q.  State 
what  your  agreement  was  about  the  title  to 
the  wheat  A  The  agreement  was  Mr.  Rich- 
ardson was  to  pay  for  the  wheat  and  the  ti- 
tle was  to  remain  in  him  until  he  was  reim- 
bursed for  the  amount  he  put  in  and  advanc- 
ed on  the  wheat  He  was  to  charge  interest 
on  overdrafts,  and  commission  on  drafts,  and 
I  was  to  have  the  profits  when  the  wheat  was 
disposed  of.  Q.  The  title  was  to  remain  in 
him  until  the  wheat  was  paid  for?  A.  Yes; 
until  he  gbt  his  money  back.  Q.  Was  this 
wheat  in  controversy  bought  under  that 
agreement?  A.  It  was."  From  the  manner 
In  which  this  wheat  was  purchased,  and 
from  the  fact  that  at  the  conclusion  of  the 
transaction  there  was  still  an  overdraft  It  1s 
evident  that  all  of  this  wheat  belonged  to 
Richardson,  as  Farquharson  had  no  Inter- 
est in  it  further  than  the  profits,  and  as 
there  was  no  profit  he  had  no  interest 
Hence  it  must  follow  that  the  judgment  of 
the  lower  court  in  reference  to  the  wheat 
must  be  affirmed. 

Counsel  for  plaintiff  in  error  raises  the 
question  in  his  motion  for  new  trial  and  in 
his  brief  before  this  court  that  the  lower 
court  failed  to  render  judgment  upon  the  is- 
sue as  to  who  was  entitled  to  the  balance  of 
the  property  taken  by  the  sheriff  under  his 
writ  No  specific  contest  was  made  upon  the 
right  of  plaintiff  to  the  possession  of  this 
property,  either  in  the  pleadings  or  in  the 
evidence;  the  only  matter  of  controversy  be- 
ing who  was  entitled  to  the  wheat  In  ques- 
tion. The  plaintiff  was  entitled  to  a  judg- 
ment awarding  It  the  balance  of  the  property 
taken  by  the  sheriff  under  the  writ  This  be- 
ing true,  the  costs  in  the  lower  court  should 
have  been  assessed  against  the  defendant 
and,  the  defendant  having  prevailed  in  this 
court  on  the  main  question  in  issue  here,  the 
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costs  of  appeal  are  properly  assessable  to  the 
plaintiff. 

The  case  Is  remanded  to  the  district  court 
of  Kingfisher  county,  with  Instructions  to 
enter  Judgment  in  accordance  with  this  opin- 
ion. All  the  Justices  concurring. 


NORMAN  v.  GROVES. 

(Supreme  Court  of  Oklahoma.   Sept  11,  1908.) 

Tbiax— Demcbbek  to  Evidence. 

When  it  is  alleged  in  the  petition  in  an  ac- 
tion for  the  recovery  of  money  that  the  defend- 
ant appropriated  said  money  to  his  own  use,  and 
the  evidence  introduced  to  sustain  said  allega- 
tion does  not  reasonably  tend  to  show  such  ap- 
propriation, it  Is  not  error  to  sustain  a  demur- 
rer thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  46,  Trial,  88  882,  838.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Greer  County; 
C.  F.  Irwin,  Judge. 

Action  by  W.  E.  Norman  against  W.  B. 
Groves.  Judgment  for  defendant  Plaintiff 
brings  error.  Affirmed. 

Brown  &  Powers,  for  plaintiff  In  error. 
8.  B.  Garrett,  for  defendant  In  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  In  error,  defendant  below, 
for  the  recovery  of  the  sum  of  $260.  The 
plaintiff  alleged  that  said  sum  represented 
and  was  the  earnings,  profits,  and  dividends 
on  10  shares  of  stock,  of  $100  each,  of  the 
corporate  and  capital  stock  of  the  Farmers' 
State  Bank,  of  Mangum,  and  that  he  was  en- 
titled to  said  sum  by  reason  of  the  purchase 
of  said  shares  of  stock  from  one  M.  L. 
Childress;  that  instead  of  giving  plaintiff 
credit  for  said  dividends,  and  paying  the 
same,  as  he,  the  said  W.  B.  Groves,  agreed 
and  promised  to  do,  and  as  it  was  his  duty 
to  do  as  cashier  of  said  bank,  he  appropriat- 
ed to  bis  individual  use  the  whole  of  said 
dividends  and  money,  together  with  all  the 
earnings  and  profits  accruing  thereon.  For 
answer  the  defendant  filed  a  general  denial. 
Upon  the  issues  thus  joined  the  cause  was 
tried  before  a  jury,  and  after  the  plaintiff 
introduced  his  evidence  and  rested  counsel 
for  defendant  Interposed  a  demurrer  thereto, 
which  demurrer  was  by  the  court  sustained, 
and  judgment  entered  for  the  defendant  for 
costs.  From  this  judgment  the  plaintiff  ap- 
pealed to  the  Supreme  Court  of  the  territory 
of  Oklahoma,  and  the  cause  was  transferred 
to  this  court  under  the  terms  of  the  enabling 
act  and  the  schedule  to  the  Constitution. 

The  evidence  introduced  by  the  plaintiff 
was  to  the  effect  that  on  the  1st  day  of  Jan- 
uary, 1908,  the  defendant  W.  B.  Groves, 
was  the  cashier  and  agent  of  the  Farmers' 
State  Bank  of  Mangum,  Okl.,  and  that  he 
as  cashier  represented  to  plaintiff  that  one 
M.  L.  Childress  had  to  his  credit  in  said 
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bank  the  sum  of  $270  profits  and  dividends 
on  certain  shares  of  stock  of  said  bank  then 
owned  by  said  Childress;  that  the  plaintiff 
bought  of  said  Childress  for  $280  his  right 
to  said  dividends  and  profits;  that  the  de- 
fendant, after  being  notified  by  the  cashier 
of  said  bank,  paid  plaintiff  $10  thereon,  and 
promised  to  make  the  necessary  entry  on  the 
books  of  said  bank  showing  said  purchase; 
that  said  profits  and  dividends  accrued  on 
10  shares  of  said  bank's  stock  owned  by  said 
Childress.  The  evidence  shows  conclusively 
that  the  plaintiff  purchased  from  Mr.  Chil- 
dress the  dividends  and  profits,  amounting  to 
$270,  and  that  Mr.  Groves  had  agreed  to 
give  him  credit  for  that  amount  on  the 
books  of  the  bank,  but  did  not  do  so.  The 
evidence  further  shows  that  no  part  of  this 
amount  had  ever  been  paid  to  the  plaintiff, 
except  the  sum  of  $10. 

The  demurrer  to  the  evidence  was  sustain- 
ed upon  the  ground  that  it  did  not  tend  to 
show  that  Mr.  Groves  appropriated  to  his 
own  use  the  amount  which  It  was  admitted 
was  due  to  plaintiff.  Upon  the  demurrer 
to  the  evidence  being  filed,  the  following 
colloquy  took  place  between  the  court  be- 
low and  counsel  for  defendant:  "By  the 
Court:  Judge  Brown,  I  want  to  know  on 
what  theory  you  expect  to  recover  from  the 
defendant  Groves?  By  Mr.  Brown:  They 
piove  themselves  that  In  the  absence  of  any 
agreement  or  understanding  that  the  earn- 
ings of  the  stock  is  credited  to  the  person 
who  holds  the  stock.  Groves  had  purchased 
this  stock  of  Childress.  By  the  Court:  Ad- 
mit that;  what  is  the  next?  By  Mr.  Brown: 
He  stated  to  the  plaintiff  In  this  case  that 
surplus  earnings  was  to  Childress's  credit, 
and  that  Childress  had  a  right  to  sell  it  and 
transfer  it.  By  the  Court:  Admit  that. 
By  Mr.  Brown:  Relying  on  that  plaintiff 
went  and  bought  it  and  paid  for  it  and 
never  received  any  credit  On  the  contrary, 
the  evidence  shows,  I  think,  that  Groves  got 
the  benefit  of  it  By  the  Court:  That  is 
what  I  want  to  know  is  where  Groves  got 
the  benefit  of  It  By  Mr.  Brown:  I  think 
the  evidence  shows  that.  By  the  Court:  The 
statement  he  made  was  that  if  he  could  not 
show  where  he  had  paid  it  that  he  would 
pay  it  He  did  not  say  he  had  appropriated 
it  to  his  own  use,  and  you  only  allege  that 
Groves  kept  it.  I  am  satisfied  that  you  have 
no  case  against  the  defendant.  The  demur- 
rer to  the  evidence  will  be  sustained."  Aft- 
er a  careful  review  of  the  evidence  as  dis- 
closed by  the  record,  we  are  of  the  opinion 
that  the  evidence  falls  to  show  that  Mr. 
Groves  appropriated  the  money  to  bis  own 
use.  Primarily  the  bank  was  liable  to  the 
plaintiff  for  the  dividends  and  profits  due 
upon  the  stock  purchased  from  Mr.  Chil- 
dress. We  have  no  doubt  that  if  the  evi- 
dence showed  that  Mr.  Groves,  as  cashier 
of  the  bank,  or  individually,  converted  to  bis 
own  use  the  money  belonging  to  the  plain- 
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tiff,  he  would  be  liable  for  the  amount  In  a 
suit  for  conversion;  but  the  mere  fact  that 
he  failed  to  give  the  plaintiff  credit  on  the 
books  of  the  bank  for  an  amount  which  was 
admittedly  due  him  from  the  bank  In  no  way 
tended  to  prove  the  conversion  of  the  fund, 
nor  did  such  omission  relieve  the  bank  of 
Its  liability  for  the  amount  due. 

As  there  Is  no  evidence  in  the  record  rea- 
sonably tending  to  show  a  conversion  of 
the  fund  by  the  defendant,  the  demurrer  to 
the  evidence  was  properly  sustained,  and  the 
judgment  of  the  court  below  must  be  af- 
firmed.  All  the  Justices  concur. 


LOCKWOOD  BROS.  v.  FRISCO  LUMBER 
CO. 

(Supreme  Court  of  Oklahoma.    Sept.  10,  1908.) 

1.  Sales  —  Conditional  Sale  —  Purchase 
eeom  Vendee. 

Where  a  chattel  is  aold  with  a  reservation 
of  title  in  the  vendor  until  the  price  is  paid, 
the  title  remains  in  him  until  the  condition  is 
performed,  and  a  purchaser  of  the  vendee  ac- 

?uires  no  title,  though  he  buys  in  good  faith 
or  a  valuable  consideration  and  without  notice 
of  the  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  1377-1390.] 

2.  Same— Conditional  Pttbchabeb. 

Simply  intrusting  the  possession  of  chattels 
to  another  by  the  owner  under  a  conditional  ex- 
ecutory contract  of  sale  is  insufficient  to  estop 
the  owner  from  setting  up  title  thereto  against 
an  innocent  purchaser  thereof  for  value  and 
without  notice  of  the  condition  from  the  person 
so  intrusted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  1377-1390.] 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory, 
Sitting  at  Antlers ;  T.  C.  Humphreys,  Judge. 

Action  by  the  Frisco  Lumber  Company 
against  Lock  wood  Bros.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

On  June  19,  1906,  the  Frisco  Lumber  Com- 
pany, a  corporation,  defendant  in  error, 
plaintiff  below,  sued  C.  B.  Lockwood  and  H. 
A.  Lockwood,  partners  as  Lockwood  Bros., 
plaintiffs  in  error,  defendants  below,  in  the 
United  States  Court  in  the  Indian  Territory, 
Central  District,  at  Antlers,  in  replevin,  to 
recover  certain  personal  property.  For  an- 
swer defendants  filed  in  effect  a  general  de- 
nial, and  set  up  title  to  the  property,  claim- 
ing to  have  bought  It  of  one  Reuben  Stone, 
the  alleged  former  owner,  In  good  faith  and 
for  value :  that  he  was  in  possession  of  said 
property,  with  the  apparent  right  to  sell  and 
dispose  of  the  same ;  and  that  they  had  no 
knowledge  of  any  claim  asserted  by  plain- 
tiff to  said  property.  There  was  trial  to  a 
Jury,  which  resulted  in  a  judgment  for  plain- 
tiffs for  the  property  In  question,  the  total 
value  of  which  was  assessed  at  $1,088,  and 
for  damages  for  its  unlawful  detention. 
There  was  motion  for  a  new  trial,  which  was 


overruled,  whereupon  defendants  filed  peti- 
tion for  writ  of  error  and  assignment  of  er- 
rors, and  prosecuted  their  appeal  to  the  Unit- 
ed States  Court  of  Appeals  in  the  Indian 
Territory,  and  the  same  Is  now  before  us  for 
review  as  the  successor  of  that  court 

Brizzolara  &  Fitzhugh  and  T.  J.  Barnes, 
for  plaintiffs  In  error.  W.  P.  Stewart,  P.  L. 
Soper,  J.  H.  Huckleberry,  and  Thomas  H. 
Owen,  for  defendant  in  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).  There  Is  very  little  conflict  In  the 
testimony.  The  evidence,  in  substance,  dis- 
closes that  Frisco  Lumber  Company,  defend- 
ant in  error,  hereafter  called  plaintiff,  was  in 
December,  1905,  engaged  in  the  lumber  busi- 
ness near  Bokhoma,  Ind.  T.,  having  In  its 
employ  one  Reuben  Foote,  whom  it  desired  to 
equip  for  logging  and  hauling  the  same  to  its 
sawmill,  and  about  that  time  sent  him  Into 
Arkansas  to  buy  property  for  that  purpose. 
He  went  and  later  returned  with  one  Stew- 
art, from  whom  he  had  bought  for  the  com- 
pany 17  head  of  cattle  and  two  wagons,  com- 
plete, with  yokes  and  chains,  for  which  the 
plaintiff  took  from  him  a  bill  of  sale,  dated 
December  28,  1905,  and  paid  him  $700;  that 
a  short  time  thereafter  it  again  sent  Foote 
Into  Arkansas,  together  with  one  Weathers, 
another  employe,  on  a  similar  mission,  where 
they  together  bought  for  plaintiff  on  Febru- 
ary 2,  1906,  seven  yoke  of  oxen  and  one  yoke 
pf  bulls,  with  yokes  and  chains  complete; 
also  two  log  wagons,  and  hooks  and  logging 
chains  with  each  wagon,  complete,  from  one 
W.  A.  Laster,  taking  a  bill  of  sale  from  him 
therefor  to  plaintiff,  agreeing  to  pay  him  $10 
cash  In  hand,  which  they  did,  and  $490  on  de- 
livery of  the  property  to  plaintiff  at  Bok- 
homa, Ind.  T.,  which  said  deferred  payment 
was  later  paid  to  him  by  plaintiff  on  delivery 
of  the  property  as  agreed.  These  bills  of 
sale  were  in  evidence  and  cover  the  property 
In  controversy  in  this  cause.  After  they  were 
executed  and  the  property  delivered  to  plain- 
tiff, the  same  was  turned  over  by  it  to  Foote 
to  work  under  a  parol  agreement  that  at  any 
time  he  would  pay  plaintiff  the  amount  It 
had  paid  for  the  property  that  plaintiff 
would  make  him  title  thereto.  It  was  further 
agreed  that  plaintiff  should  advance  feed  and 
groceries  and  enough  money  to  pay  off  Foote's 
men  employed  by  him  In  logging,  which  it 
afterwards  did  from  time  to  time ;  the  same 
being  evidenced  by  open  account,  in  sums 
amounting  In  all  to  about  $500.  On  this  ac- 
count was  also  charged  the  amount  plaintiff 
had  paid  for  the  property  turned  over  to 
Foote  pursuant  to  said  agreement  Foote  at 
night  kept  the  cattle  separate  from  those  of 
the  company  in  a  corral  some  two  miles 
away  on  the  company's  leased  logging 
grounds,  and  during  the  day,  when  not  work- 
ing, permitted  them  to  run  at  large.  Plain- 
tiff had  nothing  to  do  with  the  management 
of  these  cattle  after  they  were  turned  over  to 
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him,  and  they  were  referred  to  as  Foote's 
cattle.  They  were  kept  in  his  possession,  and 
fed  and  worked  as  though  they  were  his  own, 
and  used  by  him  In  hauling  logs  to  the  com- 
pany's sawmill;  he  being  allowed  the  same 
price  for  hauling  as  if  he  owned  the  cattle. 
Plaintiff  cashed  his  orders  given  to  his  hands 
while  so  doing,  he  furnishing  his  own  men  to 
drive  them,  and  took  no  lien  on  the  cattle 
or  security  of  any  kind  from  Foote  for  the 
debt  other  than  stated.  On  June  16,  1906, 
Foote,  who  claimed  title  thereto,  sold  the 
property  in  controversy  to  Lock  wood  Bros., 
hereafter  called  defendants,  who  bought  the 
property  in  good  faith  and  for  value.  Foote 
then  left  the  country  and  has  not  since  re- 
turned, leaving  plaintiff  unpaid  for  the  prop- 
erty, and  leaving  also  unpaid  his  open  ac- 
count with  It.  On  June  10,  1906,  plaintiff 
took  possession  of  the  property  and  left  a 
man  in  charge,  from  whom  and  over  his  pro- 
test defendants  took  possession  of  said  prop- 
erty, which  they  have  since  retained. 

The  law  applicable  to  the  facts  In  this  case 
is  well  settled  and  of  easy  application.  In 
the  language  of  1  Mechem  on  Sales,  f  154: 
"It  is  a  fundamental  doctrine  of  the  common 
law,  from  which  all  discussion  of  the  ques- 
tion must  proceed,  that,  in  general,  no*  one 
can  transfer  a  better  title  to  a  chattel  than 
he  himself  possesses."  Again  (section  155): 
"The  universal  and  fundamental  principle 
of  our  law  of  personal  property  is  that  no 
man  can  be  divested  of  his  property  without 
his  own  consent,  and,  consequently,  that  even 
the  honest  purchaser  under  a  defective  title 
cannot  hold  against  tbe  true  proprietor."  It 
Is  apparent  and  conceded  that  the  transac- 
tion between  plaintiff  and  Foote  was  a  con- 
ditional sale,  in  which  plaintiff  reserved  title 
to  itself  until  the  purchase  money  was  paid. 
Until  thlB  condition  was  performed  by  Foote, 
It  necessarily  follows  that  the  title  to  the 
property  remained  in  the  plaintiff,  and  that 
Foote,  having  no  title,  could  convey  none, 
even  to  an  innocent  purchaser  for  value,  as 
defendants  contended  they  were  and  may  be 
conceded  to  be.  Mechem  (section  599)  says: 
"It  is  thus  clear,  as  has  been  seen,  that  the 
conditional  contract  of  sale  is  effective  to  pre- 
serve the  title  of  the  vendor  from  the  claims 
of  the  vendee's  creditors.  It  is  also  effective 
as  against  subsequent  purchasers  from  the 
vendee  with  notice  of  the  condition.  Whether 
it  is  also  operative  against  bona  flde  pur- 
chasers from  the  vendee  who  have  no  notice 
of  the  condition  has  been  the  subject  of  much 
controversy;  and  it  is  now  settled  by  the 
great  weight  of  authority  that,  unless  other- 
wise declared  by  statute,  such  bona  fide  pur- 
chaser acquires  no  better  title  than  his  ven- 
dor had.  Such  has  been  the  holding  in  Ala- 
bama, Arkansas,  California,  Connecticut,  Del- 
aware, Florida,  Georgia,  Indiana,  Iowa,  Kan- 
sas, Maine,  Massachusetts,  Michigan,  Mis- 
souri, Mississippi,  Montana,  Nebraska,  New 
Jersey,  New  Hampshire,  New  Mexico,  New 
York,   North   Carolina,   Tennessee,  Texas, 


Utah,  Vermont,  Virginia,  South  Carolina, 
Ohio,  Oregon,  Rhode  Island,  Washington,  and 
perhaps  other  states,  in  Canada,  and  the  Su- 
preme Court  of  the  United  States.  [Citing 
authorities.]"  In  Mcintosh  &  Beam  v.  Hill. 
47  Ark.  863,  1  S.  W.  680,  this  doctrine  is  up- 
held as  the  established  rule  in  Arkansas,  and 
in  the  syllabus  the  court  said:  "Where  a 
chattel  Is  sold,  with  a  reservation  of  title  in 
the  vendor  until  the  price  Is  paid,  the  title 
remains  in  him  until  the  condition  Is  per- 
formed, and  a  purchaser  from  the  vendee  ac- 
quires no  title,  though  he  buys  in  good  faith, 
for  a  valuable  consideration,  and  without  a 
notice  of  the  condition."  See,  also,  McRen 
v.  Merrlfleld  et  al.,  48  Ark.  160,  2  S.  W.  780 ; 
Simpson  v.  Shackelford,  49  Ark.  63,  4  S.  W. 
165;  Triplett  v.  Mansur,  68  Ark.  230,  57  S. 
W.  261,  82  Am.  St  Rep.  282.  This  Is  also 
the  doctrine  laid  down  and  approved  by  the 
United  States  Court  of  Appeals  in  the  In- 
dian Territory  in  Gentry  v.  Singleton,  4  Ind. 
T.  346,  69  S.  W.  898,  which  case  was  affirmed 
in  128  Fed.  679,  63  C.  C.  A.  231. 

But  it  Is  contended  by  the  defendants  that, 
inasmuch  as  they  were  innocent  purchasers 
for  value  of  the  property  from  Foote,  who 
was  In  possession  with  apparent  right  to  sell, 
and  that  they  had  no  knowledge  that  plain- 
tiff asserted  title  to  the  property,  the  court 
erred  in  refusing  to  instruct  the  Jury:  "If 
you  believe  the  plaintiff  knowingly  permitted 
one  Foote,  while  in  possession  of  said  prop- 
erty, to  hold  himself  out  as  the  owner  there- 
of, and  if  you  further  believe  that  defendant 
bought  said  property  from  said  Foote,  be- 
lieving him  to  be  the  owner  thereof,  and  paid 
a  fair  consideration  therefor,  then  your  ver- 
dict must  be  for  the  defendant,  even  though 
plaintiff  was  In  fact  the  real  owner  of  said 
property."  It  Is  well  established  "*  *  • 
that  where  the  true  owner  holds  out  another, 
or  allows  him  to  appear,  as  the  owner  of, 
or  as  having  full  power  of  disposition  over, 
the  property,  and  Innocent  third  parties  are 
thus  led  into  dealing  with  such  apparent 
owner,  they  will  be  protected  Their  rights 
in  such  cases  do  not  depend  upon  the  actual 
title  or  authority  of  the  party  with  whom 
they  deal  directly,  but  are  derived  from  the 
act  of  the  real  owner,  which  precludes  him 
from  disputing,  as  against  them,  the  exist- 
ence of  the  title  or  power  which,  through 
negligence  or  mistaken  confidence,  he  caused 
or  allowed  to  appear  to  be  vested  in  the 
party  making  the  conveyance."  Section  158: 
"In  order,  however,  that  this  rule  shall  oper- 
ate, it  is  essential  that  the  acts  relied  upon 
as  indicating  ownership  by  the  possessor  shall 
be  acts  for  which  the  true  owner  is  respon- 
sible ;  for  it  is  clear  that  no  acts  of  the  posses- 
sor alone  can  suffice  to  cut  off  the  rights  of 
the  true  owner."  Just  what  acta  of  the  com- 
pany are  relied  upon  In  this  connection  is 
not  clear.  Just  how  It  permitted  Foote  to 
hold  himself  out  as  the  owner  of  the  property 
defendants  do  not  undertake  to  say.  There 
is  conflicting  testimony  to  the  effect  that 
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plaintitr  knew  he  was  trying  to  sell  this  prop- 
erty;  but  when  it  knew  It,  or  whether  It  knew 
it  In  time  to  prevent  this  sale,  or  whether  It 
knew  he  was  about  to  sell  It  to  defendants, 
nowhere  appears.  That  the  officers  of  the 
company  and  employe*  referred  to  the  cattle 
as  Foote'B  cattle  might  be  fairly  inferred; 
but,  outside  of  intrusting  him  with  the  posses- 
sion of  the  property,  we  cannot  see,  after  a 
close  scrutiny  of  this  record,  wherein  plain- 
tiff clothed  Foote  with  such  indicia  of  title 
as  will  estop  it  to  assert  title  in  itself.  In- 
trusting him  with  mere  possession  Is  not  suf- 
ficient 1  Mechem  on  Sales,  §  158,  quoting 
approvingly  from  McNeal  v.  Tenth  National 
Bank,  46  N.  Y.  325,  7  Am.  Rep.  341,  which  In 
turn  quoted  approvingly  Judge  Denio,  in  Co- 
vin v.  Hill,  4  Denio  (N.  Y.)  323,  says:  "Sim- 
ply Intrusting  the  possession  of  a  chattel  to 
another  as  depositary,  pledgee,  or  other 
bailee,  or  even  under  a  conditional  executory 
contract  of  sale,  is  clearly  Insufficient  to  pre- 
clude the  real  owner  from  reclaiming  his 
property,  in  case  of  an  unauthorized  disposi- 
tion of  it  by  the  person  so  intrusted.  The 
mere  possession  of  chattels,  by  whatever 
means  acquired,  if  there  be  no  other  evidence 
of  property  or  authority  to  sell  from  the  true 
owner,  will  not  enable  possessor  to  give  a 
good  title."  See,  also,  Getton  v.  Tobey,  62 
Ark.  84,  34  S.  W.  531.  We  are  therefore  of 
the  opinion  that  there  was  no  evidence  on 
this  point  to  support  this  instruction,  and  for 
that  reason  the  court  did  not  err  in  refusing 
to  give  It,  or  the  preceding  one,  which  ex- 
pressed practically  the  same  idea. 

Again,  It  is  claimed  that  the  court  erred  | 
in  refusing  to  give  the  following :  "If  you  be- 
lieve from  the  evidence  that  plaintiff  bought 
said  property  from  Stewart  and  Laster,  and 
took  a  bill  of  sale  of  same  to  plaintiff,  and 
that  plaintiff  afterwards  sold  said  property 
to  Reuben  Foote  and  held  its  bill  of  sale 
from  Laster  and  Stewart  as  security  for  said 
property,  then  the  court  instructs  you  that 
said  bills  of  sale  are  void  as  to  defendant, 
and  your  verdict  should  be  for  defendant." 
This  instruction  is  misleading.  There  is  no 
proof  to  support  that  part  of  the  charge  that 
plaintiff  "held  its  bill  of  sale  from  Laster1 
and  Stewart  as  security  for  said  property." 
The  property  In  question  Is  not  covered  by 
bill  of  sale  from  Stewart  and  Laster,  but  is 
covered  by  two  bills  of  sale,  one  from  Stew- 
art and  one  from  Laster.  The  undisputed 
testimony  Is  that  these  bills  of  sale  were 
preserved  by  plaintiff,  presumably  as  evidence 
of  its  title,  and  not  as  security.  It  took  no 
security  for  the  debt  at  all,  other  than  to  re- 
serve title  in  the  property.  For  the  reason 
that  it  is  misleading,  and  that  there  is  no 
evidence  to  support  It,  we  do  not  think  the 
court  erred  in  refusing  to  so  charge. 

But  it  la  claimed  that  the  court  erred  in 
refusing  to  give  the  following  special  charge 
tendered  by  the  defendant:  "Even  though 


the  Frisco  Lumber  Company  owned  this  prop- 
erty, and  stood  by  and  knew  that  Foote  claim- 
ed the  property  and  claimed  the  right  to  sell 
it,  and  stood  by  and  permitted  Foote  to  sell 
it  to  Lockwood,  then  that  the  plaintiff  would 
be  estopped  from  setting  up  title  to  the  prop- 
erty, and  would  not  be  permitted  to  recover 
in  this  action."  It  would  have  been  well 
had  defendants  pointed  out  that  part  of  the 
testimony  wherein  It  Is  shown  that  plain- 
tiff was  chargeable  with  knowledge  that 
Foote  was  about  to  sell  this  property  to  Lock- 
wood  Bros.,  or  any  one  else.  We  fail  to  find 
it  in  the  record,  and  for  that  reason  we  say 
there  was  no  evidence  on  which  to  base  this 
instruction. 

We  have  carefully  examined  the  remaining 
requests  for  Instructions  offered  by  defend- 
ants and  refused  by  the  court,  and  cannot 
say  that  the  court  erred  in  refusing  to  give 
any  of  them.  We  have  also  examined  the 
charge  of  the  court  as  given  and  excepted 
to  by  defendants,  and  find  that  the  same 
fairly  states  the  law  as  above  Indicated. 

But  it  is  insisted  that  certain  evidence  of- 
fered by  plaintiff  was  improperly  admitted 
by  the  court  over  the  objection  of  defendants, 
and  that  Frank  Stone,  the  company's  general 
manager,  was  permitted  to  testify  that  he  had 
given  Weathers,  the  company's  foreman,  In- 
structions to  take  possession  of  the  property 
in  controversy,  and  that  he  had  learned  from 
him  that  he  had  taken  possession  thereof 
about  the  12th  of  June,  1806,  and  that  Foote 
had  made  no  objection.  As  this  testimony 
was  not  in  support  of  any  material  Issue  in 
this  case,  It  was  irrelevant,  and  should  have 
been  excluded.  At  the  same  time  we  fail  to 
see  what  harm  it  did,  and  as  none  has  been 
intimated  we  will  pass  to  the  next  objection. 

It  is  next  urged  that  the  court  erred  in  per- 
mitting Stone  to  testify,  in  substance,  "that 
it  was  customary  In  a  sale  of  cattle  to  take  a 
bill  of  sale  for  same,  and  it  was  not  custom- 
ary for  mill  men  to  sell  cattle  without  reserv- 
ing title  thereto."  We  think  It  only  necessary 
to  say  that  the  first  part  of  this  objection 
was  asked  as  one  question,  and  was  not  ob- 
jected to,  and  that  the  latter  part  was  not 
asked. 

The  next  objection  Is  that,  "In  order  to 
show  that  one  Johnson  was  agent  of  the 
plaintiff  In  error,  with  authority  to  bind  them 
by  his  declarations  and  admissions,"  the  court 
erred  in  permitting  T.  A.  Stewart  "to  testify 
that  Lockwood  said  that  Johnson  was  his 
woods  foreman."  These  alleged  declarations 
and  admissions,  which  it  Is  Indicated  Johnson 
made,  and  by  which  it  is  claimed  defendants 
are  not  bound,  are  nowhere  set  forth ;  and  as 
we  have  gone  over  the  testimony,  and  failed 
to  find  any  relied  on  by  plaintiff,  we  do  not 
think  this  objection  is  entitled  to  serious  con- 
sideration. Furthermore,  It  appears  on  pages 
45  and  47  that  the  testimony  complained  of 
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was  ruled  out,  as  was  also  the  testimony  next 
complained  of. 

It  is  objected  that  "the  witness  Haven  was 
permitted  to  testify  that  be  understood  that 
plaintiff  had  reserved  title  to  the  property, 
and  was  also  allowed  to  testify  that  Foote 
had  told  him  in  the  absence  of  the  defendant 
that  the  cattle  belonged  to  the  plaintiff," 
and  that  this  witness  was  also  permitted 
to  testify  "that  the  charge  upon  plaintiff's 
book  against  Foote  for  the  amount  of  the 
purchase  price  of  the  cattle  would  repre- 
sent that  plaintiff  had  reserved  title  to  the 
property."  This  last  objection  is  not  true. 
The  witness,  who  was  plaintiff's  bookkeeper, 
testified  on  behalf  of  the  defendants,  and  on 
cross-examination  said:  "Q.  Please  state  to 
the  Jury  whether  or  not  this  Journal  entry 
represented  a  sale  and  the  passage  of  title  of 
these  cattle  to  Foote.  A.  No,  sir."  This 
question  and  answer  were  not  objected  to. 
The  question  and  answer  objected  to  next  fol- 
lowed, and  were:  "Q.  When  was  Foote  to  get 
the  title  to  the  cattle?  A.  When  he  had  earn- 
ed enough  hauling  logs  to  pay  for  them." 
This  was  the  understanding  of  the  witness 
concerning  the  title,  which  he  had  gathered 
from  Foote  In  conversations  with  him  as 
bookkeeper  in  the  regular  course  of  his  busi- 
ness, in  which  plaintiff  had  threatened  him 
that,  unless  he  made  a  better  showing,  the 
cattle  would  be  taken  away  from  him  and  put 
with  another  man.  The  point  as  to  the  title 
being  In  the  plaintiff  had  been  previously 
testified  to  by  Stone,  and  was  uncontradicted 
and  practically  conceded.-  This  evidence  was 
only  cumulative  as  to  his  understanding  from 
Foote,  and  for  that  reason  we  cannot  see  how 
It  was  prejudicial. 

The  next  objection  Is:  "The  court  refused 
to  permit  Ed  Harris,  a  witness  for  defend- 
ants, to  testify  that  Haywood,  plaintiff's  gen- 
eral manager,  had  informed  him  that  the 
cattle  belonged  to  Foote  and  that  plaintiff 
had  no  claim  upon  them."  By  this  testimony 
defendants  sought  to  show  that  the  general 
manager,  by  asserting  that  the  property  be- 
longed to  Foote,  bad  estopped  plaintiff  from 
claiming  it  as  against  them.  The  court  ex- 
pressly held  that  it  would  admit  In  evidence 
the  statements  of  the  managers  of  either 
party,  whoever  he  might  be;  but  it  appears 
from  the  record  that  this  statement  was  not 
admitted,  for  the  reason  that  the  proof  failed 
to  disclose  that  Mr.  Haywood  was  plaintiff's 
general  manager  at  that  time,  and,  therefore, 
had  no  right  to  bind  it  by  any  statement  he 
might  make. 

The  remaining  assignments  of  error  are  not 
seriously  contended  for,  and  may  well  be  con- 
sidered as  abandoned. 

We  are  therefore  of  the  opinion  that  the 
verdict  and  Judgment  upon  the  whole  record 
Is  right,  and  for  that  reason  the  judgment  of 
the  lower  court  should  be  affirmed ;  and  it  is 
so  ordered.  All  the  Justices  concur,  except 
WILLIAMS,  C.  J.,  not  participating. 


SHAWNEE  SEWERAGE  &  DRAINAGE  CO. 

v.  VEGIARD  et  al. 
(Supreme  Court  of  Oklahoma.   Sept  11,  1908.) 

Appeal  and  Eshob — Review — Necessity  or 

Exceptions. 

The  trial  court  denied  defendants'  request 
to  withdraw  answer  and  file  an  amended  answer 
which  set  up  a  defense  in  the  nature  of  a  plea 
in  abatement,  to  which  ruling  no  exception  was 
saved.  Held,  nothing  was  reserved  for  review 
by  this  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1490.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pottawatomie 
County ;  B.  F.  Burwell,  Judge. 

Action  by  M.  E.  Veglard  and  others  against 
the  Shawnee  Sewerage  &  Drainage  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Affirmed. 

W.  B.  Crossan,  for  plaintiff  in  error.  Blake- 
ney  &  Maxey,  for  defendants  in  error. 

DUNN,  J.  In  this  case  the  court  below  de- 
nied the  defendants'  request  to  withdraw  its 
answer  for  the  purpose  of  filing  an  amended 
answer  setting  up  a  plea  In  abatement  This 
request  on  the  part  of  defendant  the  court 
denied,  and  no  exception  was  saved  by  the 
defendant  to  the  ruling.  Without  an  excep- 
tion being  saved  at  the  time,  nothing  is  re- 
served for  our  consideration.  The  error,  if 
any,  was  waived.  8  Ency.  Pleading  &  Prac- 
tice, pp.  163,  193,  194,  and  cases  cited  in 
notes. 

No  other  question  Is  raised  In  this  court, 
and  the  Judgment  of  the  lower  court  Is  ac- 
cordingly affirmed.  All  the  Justices  concur- 
ring. 


A.  B.  FARQUHAR  CO.,  Limited,  v.  SHER- 
MAN et  al. 

(Supreme  Court  of  Oklahoma.    Sept.  10,  1908.) 

Appeal  and  Ebbob  —  Instbuctions  —  Suffi- 
ciency op  Exception. 

A  general  exception  to  a  charge  of  the 
court  containing  a  great  many  distinct  instruc- 
tions, some  of  which  are  unobjectionable,  is  not 
available  as  error. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma  Coun- 
ty; B.  F.  Burwell,  Judge. 

Action  between  the  A.  B.  Farquhar  Com- 
pany, Limited,  and  N.  S.  Sherman,  Sr.,  and 
others.  From  the  judgment,  the  Farquhar 
Company  brings  error.  Affirmed. 

John  S.  Hunter,  for  plaintiff  in  error. 
Shartel,  Keaton  &  Wells,  for  defendants  In 
error. 

KANE,  J.  As  the  plaintiff  in  error  relies 
solely  on  alleged  error  of  the  court  below  In 
giving  certain  instructions,  and  the  excep- 
tion saved  was  a  general  exception  to  all  of 
the  Instructions  given,  and  as  some  of  the 
instructions  given  were  undoubtedly  correct. 
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the  exception  saved  1b  not  sufficient  to  pre- 
sent to  this  court  the  error  complained  of. 
The  charge  of  the  court  below  consisted  of 
12  separate  instructions,  most  of  them  being 
unobjectionable.  It  is  a  well-settled  rule  that 
a  general  exception  to  the  entire  charge  will 
not  be  available,  If  any  one  of  the  instruc- 
tions given  are  correct  Glaser  et  al.  v.  Gla- 
ser  et  al.,  13  Okl.  389,  74  Pac.  944.  "A  gen- 
eral exception  to  a  charge  of  the  court  con- 
taining a  great  many  distinct  instructions, 
some  of  which  are  unobjectionable,  Is  not 
available  as  error."  Insurance  Co.  v.  Davis, 
69  Kan.  521,  53  Pac.  856.  The  above  cases 
seem  to  be  decisive  of  the  case  at  bar. 

The  Judgment  of  the  court  below  is  af- 
firmed. All  the  Justices  concur. 


PUGH  v.  STIGLER. 
(Supreme  Court  of  Oklahoma.    Sept  9,  1908.) 

1.  Judgmknt^-Oh  Pleadings. 

Where  the  allegations  of  the  complaint  as 
amended  are  admitted  in  the  answer,  and  af- 
firmative matter  pleaded,  and  the  same  filed  as 
an  answer  and  cross-complaint  on  a  motion  for 
judgment  on  the  pleadings,  the  same  should  be 
rendered  for  plaintiff,  if  the  allegations  of  the 
cross-complaint  are  insufficient  to  sustain  a 
judgment  for  defendant. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  §S  1055-1057.] 

2.  Vkkdob    and    Purchaser  —  Action  fob 
Pbice— Defenses. 

A  vendee,  having  a  bond  for  title  and  in 
possession  of  the  land,  may  resist  the  payment 
of  the  purchase  money  when  the  title  of  the 
vendor  has  failed,  but  must  in  order  to  avail 
himself  of  that  defense,  offer  to  rescind  and  re- 
store the  premises  to  the  vendor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  877,  884.] 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory,  Sit- 
ting at  Poteau ;  W.  H.  H.  Clayton,  Judge. 

Action  by  J.  S.  Stlgler  against  W.  A.  Pugh. 
Judgment  for  plaintiff.  Defendant  brings 
error.  Affirmed. 

On  October  5,  1905,  J.  S.  Stlgler,  defend- 
ant In  error,  plaintiff  below,  sued  W.  A. 
Pugh,  plaintiff  in  error,  defendant  below,  in 
the  United  States  Court  in  the  Indian  Ter- 
ritory, Central  District  at  Poteau,  to  recov- 
er a  balance  of  $300,  with  Interest  alleged 
to  be  due  as  purchase  money  on  a  sale  of 
land.  On  April  27,  1906,  defendant  in  error, 
hereafter  called  plaintiff,  filed  an  amended 
complaint  stating,  in  substance,  that  he  and 
plaintiff  in  error,  hereafter  called  defend- 
ant were  residents  of  the  Central  district 
of  the  Indian  Territory;  that  on  August  19, 
1904,  defendant  purchased  of  the  Midland 
Valley  Land  Company  certain  lots  situated 
In  the  town  of  Stlgler,  Ind.  T.,  to  wit,  lots 
Nos.  21  and  22,  in  block  No.  126,  agreeing  to 
pay  therefor  the  sum  of  $600,  paying  there- 
on $300,  and  agreeing  to  pay  the  remaining 
$300  within  one  year,  with  8  per  cent  inter- 


est from  date;  that  the  contract  was  in 
writing,  a  copy  of  which  was  filed  with  the 
complaint  marked  "Exhibit  A,"  which  Is  In 
effect  a  bond  for  title,  In  which  it  is  stipulat- 
ed that  the  Midland  Valley  Land  Company 
retains  the  title  to  the  property  and  a  lien 
upon  all  the  buildings  and  Improvements  put 
on  the  property  by  the  grantee  or  his  assigns 
until  all  the  deferred  payments  are  made, 
after  which  he  agrees  to  deliver  to  the  gran- 
tee, or  his  assigns,  a  warranty  deed  to  the 
property.  The  complaint  further  states  that 
the  lots  were  a  part  of  the  homestead  allot- 
ment of  Ellis  Jefferson,  deceased,  and  were 
conveyed  for  a  valuable  consideration  by  the 
adult  heirs  of  Ellis  Jefferson  to  J.  W.  Mc- 
Cloud,  and  from  him  to  the  Midland  Valley 
Land  Company;  that  it  on  the  15th  day  of 
May,  1905,  conveyed  to  plaintiff  all  Its  rijrht 
title,  and  Interest  in  the  property,  and  that 
defendant  has  been  in  possession  ever  since 
the  execution  of  the  bond;  that  since  the 
maturity  of  the  bond  a  warranty  deed  con- 
veying the  property  has  been  tendered  the 
defendant;  that  he  has  failed  and  refused 
to  make  the  remaining  payment — and  prays 
for  a  judgment  for  $300  against  him  and  that 
the  same  be  declared  a  Hen  on  the  lots.  On 
February  2, 1906,  defendant  filed  answer  and 
cross-complaint  and  a  motion  to  transfer  the 
case  to  the  equity  docket  On  October  27, 
1906,  after  a  good  deal  of  pleading  not  nec- 
essary here  to  mention,  plaintiff  filed  a  mo- 
tion for  judgment  on  the  pleadings,  which 
was  sustained  by  the  court  and  on  Janunry 
28,  1907,  judgment  was  rendered  in  favor  of 
plaintiff  and  against  defendant  for  $%>S.<iO, 
principal  and  Interest  on  the  contract  sued 
on,  together  with  costs,  from  which  Judg- 
ment defendant  sued  out  a  writ  of  error  in 
the  United  States  Court  of  Appeals  for  the 
Indian  Territory,  and  the  same  is  now  before 
us  for  review  as  the  successor  of  that  court 
by  virtue  of  the  terms  of  the  Enabling  Act 

Foster  &  Dalton  and  Rosser  &  Varner,  for 
plaintiff  In  error.  Fannin  &  Beckett  and 
Stuart  &  Gordon,  for  defendant  in  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).  As  In  his  answer  and  in  open  court 
defendant  specifically  admits  the  allegations 
set  forth  in  the  complaint,  It  only  remains 
for  us  to  determine  whether  the  answer 
states  facts  sufficient  to  constitute  a  cross- 
complaint.  By  way  of  cross-complaint  de- 
fendant in  substance  alleges  that  in  making 
the  contract  he  relied  upon  the  opinion  of 
W.  C.  Wells,  vice  president  of  the  company, 
and  upon  the  opinion  of  Hon.  Charles  B. 
Stuart,  as  to  the  validity  Of  the  title  con- 
tracted to  be  conveyed,  which  they  represent- 
ed to  be  good,  and  which  he  says  was  "doubt- 
less" well  known  to  them  to  be  "doubtful, 
and  which  would  require  a  deduction  from 
the  intrinsic  market  value  of  the  property  to 
induce  an  ordinary  prudent  person  to  buy" ; 
that  the  facts  with  reference  to  said  title  are 
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that  it  was  allotted  to  Ellis  Jefferson,  de- 
ceased, a  duly  enrolled  Choctaw  Indian  by 
blood,  and  was  commonly  called  a  "dead 
claim";  that  the  restrictions  upon  the  alien- 
ation of  said  land  had  never  been  removed 
from  any  of  the  heirs  of  said  Ellis  Jeffer- 
Bon,  who  were  full-blood  members  of  said 
tribe ;  that  no  patent  had  issued  in  the  name 
of  said  Ellis  Jefferson ;  and  that  he  was  ad- 
vised that  the  Midland  Valley  Land  Company 
had  no  title,  and  could  convey  none,  and  that 
It  is  insolvent.  He  admits  that  since  the 
execution  and  delivery  of  the  bond  for  title 
he  has  been  in  possession  of  the  property,  and 
states  that  before  he  was  advised  of  the 
doubtful  state  of  the  title  he  erected  build- 
ings and  other  valuable  Improvements  on 
said  land  of  the  value  of  $2,500 ;  that  he  is 
ready  and  willing  to  pay  the  sum  sued  for 
as  soon  as  the  Midland  Valley  Land  Com- 
pany "conveys  to  him  a  good  and  merchant- 
able title  to  said  lands,"  and  unless  it  does 
he  has  sustained  damages  in  the  sum  of 
$2,800  for  its  failure  so  to  do  as  agreed — 
and  prays  that  the  cause  be  transferred  to 
the  equity  docket,  and  that  the  company  be 
made  a  party  to  the  suit  and  "compelled  to 
remove  all  incumbrances  and  question  and 
doubt  from  its  title  to  said  property  by  the 
proper  and  necessary  actions  and  suits,  so 
that  it  can  convey  a  clear  and  undlsputable 
title" ;  and  he  further  prays  that,  if  it  falls 
to  do  so,  this  contract  be  rescinded,  and  for 
judgment  against  the  Midland  Valley  Land 
Company  for  $2,800  for  "breach  of  contract," 
and  that  the  judgment  be  declared  a  lien  up- 
on the  land,  and  for  costs. 

It  will  be  observed  that  the  cross-complaint 
discloses  a  prayer  for  a  rescission  of  the  con- 
tract upon  the  ground  that  the  vendor  had  no 
title  to  convey;  but  the  vendee  makes  no  offer 
to  restore  the  premises  to  the  vendor.  There- 
fore judgment  should  be  rendered  on  this 
pleading  in  favor  of  the  plaintiff,  if  its  allega- 
tions are  Insufficient  to  sustain  a  judgment 
for  the  defendant.  11  Enc.  Plead.  &  Prac. 
1033.  In  other  words,  as  stated  on  page  1046 
of  the  same  work:  "A  motion  for  judgment 
on  the  pleadings  is  in  the  nature  of  a  demur- 
rer, which  it  closely  resembles,  and  admits 
for  Its  purposes  the  truth  of  all  the  facts  well 
pleaded  by  the  opposite  party."  The  ques- 
tion, then,  for  us  to  determine,  is  whether  or 
not  the  vendee,  holding  under  a  bond  for  title, 
can  make  defense  that  the  vendor  has  no  title 
to  convey  without  offering  to  restore  the 
premises  to  the  vendor.  We  think  not.  The 
rule  is  well  settled,  as  laid  down  in  2  Warvelle 
on  Vendors,  1 869,  that:  "As  has  been  shown, 
it  Is  a  fundamental  principle  in  this  branch 
of  the  law  that  a  rescission  contemplates,  as 
far  as  possible,  a  complete  restoration  of  the 
parties  to  the  positions  they  respectively  occu- 
pied prior  to  entering  Into  the  engagement. 
Indeed,  this  is  ordinarily  the  Indispensable 
condition  to  the  granting  of  the  relief.  •  *  •  " 
In  Lewis  and  Wife  v.  Bosklns,  Administrator, 
etc,  27  Ark.  61*  the  court  held,  in  effect,  that 


where  land  was  sold  on  credit  and  a  bond  giv- 
en to  make  title  on  the  payment  of  the  pur- 
chase money,  the  effect  of  the  contract  was  to 
create  a  mortgage,  and  that  the  purchaser  en- 
tering Into  possession  under  such  contract,  so 
long  as  he  retains  possession,  cannot  deny  his 
vendor's  title,  and  that,  if  the  vendor  is  un- 
able to  convey  the  title  and  the  vendee  would 
rescind  the  contract,  he  must  restore  the  pos- 
session to  the  vendor;  citing  in  support  of 
this  doctrine  Plntard  v.  Goodloe,  Hemp.  502, 
Fed.  Cas.  No.  11,171,  Weathersby  v.  Wilson, 
1  Nott  &  McC.  (S.  C.)  373,  Wllllson  v.  Watkins, 
8  Pet.  43,  7  L.  Ed.  596,  and  Thredgill  v.  Pln- 
tard, 12  How.  24, 13  L.  Ed.  877.  See,  also,  In 
support  of  this  doctrine,  Benjamin  et  al.  v. 
Hobbs,  31  Ark.  151.  In  Johnson  v.  Douglass, 
60  Ark.  39,  28  S.  W.  515,  the  court  say:  "The 
fact  that  the  vendee,  having  a  bond  for  title, 
is  in  possession  of  the  land,  will  not  prevent 
him  from  resisting  the  payment  of  the  pur- 
chase money  when  the  title  of  the  vendor  has 
failed;  but  he  must,  in  order  to  avail  him- 
self of  this  defense,  offer  to  rescind  and  restore 
the  premises  to  the  vendor" — dtlng  Yeates 
v.  Pryor,  11  Ark.  58;  Lewis  v.  Davis,  21  Ark. 
239;  Harvey  v.  Morris,  63  Mo.  475.  In  18 
Enc.  Pleading  and  Practice,  829,  is  laid  down 
the  general  doctrine  that:  "In  suits  for  the 
rescission  and  cancellation  of  contracts  the 
court  applies  the  familiar  maxim  of  equity, 
of  almost  universal  application,  that  he  who 
seeks  equity  must  do  equity.  The  plaintiff 
will  not  be  permitted  to  repudiate  his  contract 
and  still  retain  the  benefits  which  he  has  de- 
rived from  it,  and  his  desire  and  willingness 
to  restore  what  he  has  received  must  appear 
In  the  bill  or  complaint;  otherwise,  he  will 
have  no  standing  in  a  court  of  equity." 

It  follows  that  the  court,  In  rendering 
judgment  on  the  pleadings  in  favor  of  plain- 
tiff and  against  defendant  for  the  balance  of 
the  purchase  money  must  be  sustained,  and 
the  judgment  of  the  lower  court  affirmed; 
and  it  is  so  ordered.  All  the  Justices  concur, 
except  WILLIAMS,  O.  J.,  and  HAYES,  J„ 
not  participating. 


HAWKINS  v.  STEVENS. 

(Supreme  Court  of  Oklahoma.   Sept  9,  1908.) 

Indians— Rights  or  Noncttizkn  Widow— 
Down. 

The  noncitizen  widow  of  an  allottee  of  a 
quarter  section  of  land  of  the  Creek  Nation, 
whose  husband  died  in  June,  1906,  is  entitled 
to  dower  in  his  estate,  and  until  it  is  assigned 
to  her  is  entitled  to  remain  and  possess  the  home 
or  house  of  her  late  husband,  together  with  the 
farm  thereto  attached,  free  from  all  rent 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory, 
Sitting  at  Muskogee;  William  R.  Lawrence, 
Judge. 

Action  by  Harry  L.  Stevens  against  Mar- 
tha Hawkins.    Judgment  for  plaintiff.  De- 
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fendant  brings  error.  Reversed,  and  case 
dismissed. 

August  11,  1906,  the  appellee,  who  was 
plaintiff  below,  filed  his  complaint  in  the 
United  States  Court  for  the  Western  District 
of  Indian  Territory  at  Muskogee,  against 
Martha  Hawkins,  in  which  he  alleged  that 
he  was  the  owner  and  entitled  to  the  Im- 
mediate possession  of  the  S.  E.  %  of  section 
20,  township  16  N.,  range  17  E.,  and  that 
in  1903  patent  for  said  land  was  issued  to 
Samuel  L.  Hawkins,  a  Creek  freed  man ;  that 
on  or  about  the  15th  day  of  June,  1906,  the 
said  Hawkins  died,  leaving  as  his  only  heirs 
at  law,  Babe  Hawkins,  Angelina  Grayson, 
and  Willie  Mcintosh,  all  of  whom,  In  the 
months  of  June  and  July,  1906,  made,  exe- 
cuted, and  delivered  their  deeds  to  the  said 
tract  of  land  for  a  valuable  consideration 
to  one  W.  W.  A  Reynolds,  who,  on  June 
28,  1906,  made,  executed,  and  delivered  to 
plaintiff  his  warranty  deed  to  the  said  land; 
that  the  defendant  is  in  unlawful  possession 
of  the  said  land,  and  refuses  to  move  from 
the  same,  to  plaintiff's  damage  in  the  sum 
of  $200— and  praying  judgment  for  the  said 
sum  and  possession  of  the  land. 

To  this  the  defendant  filed  her  answer, 
denying  the  title  of  plaintiff  and  any  damage, 
denying  knowledge  of  the  heirship  of  the 
parties  named,  and  further  alleging:  "That 
on  June  15,  1906,  when  Samuel  A  Hawkins 
died,  she  and  said  Hawkins  were  living  to- 
gether on  said  above-described  lands;  that 
she  was  the  lawful  wife  of  said  deceased, 
and  as  bis  widow  is  entitled  to  dower  and 
homestead  In  all  of  said  lands,  the  same 
being  the  homestead  and  domicile  of  said 
deceased ;  that,  if  the  deeds  described  in  the 
complaint  of  the  plaintiff  were  executed  and 
delivered  as  therein  alleged,  the  land  alleged 
to  have  been  conveyed  thereby  is  all  subject 
to  the  dower  and  homestead  of  this  defend- 
ant Defendant  further  alleges  that  on  the 
 day  of  June,  1906,  she  was  duly  ap- 
pointed administratrix  of  the  estate  of  the 
said  Samuel  A  Hawkins  by  the  United 
States  Court  for  the  Western  District  of  In- 
dian Territory  at  Muskogee,  and  that  letters 
of  administration  have  been  Issued  to  her; 
that  since  her  said  appointment  she  has 
ascertained  that  there  are  numerous  debts 
due  from  said  estate,  which  debts  are  due, 
just,  and  ought  to  be  paid,  that  the  person- 
al property  of  said  estate  will  pay  a  very 
small  part  of  said  debts,  and  that  the  land 
above  described  is  subject  to  the  payment 
of  said  debts  and  the  costs  of  administra- 
tion." 

The  parties  to  the  said  action,  through 
their  attorneys,  filed  the  following  agreed 
statement  of  facts:  "The  respective  parties 
to  the  above-entitled  suit,  through  and  by 
their  attorneys,  agree  upon  the  following 
statement  of  facts :  That  Samuel  A.  Hawkins 
was  a  freedman  citizen  of  the  Creek  Nation, 
and  at  the  time  of  his  death,  which  occurred 
on  the  15th  day  of  June,  1906,  he  was  the 


owner  of  his  allotment  In  the  Creek  Nation, 
consisting  of  one  hundred  and  sixty  (160) 
acres  of  land  described  as  the  southeast 
quarter  of  section  20,  township  sixteen  (16) 
north,  and  range  seventeen  (17)  east  That 
he  left  surviving  him  no  children,  nor  de- 
scendants of  children,  but  left  his  wife,  the 
defendant  herein,  Martha  Hawkins,  who  is 
not  a  citizen  of  the  Creek  Nation,  and  as 
his  heirs  at  law  Babe  Hawkins,  a  brother, 
Angelina  Grayson,  a  sister,  and  Willie  Mc- 
intosh, a  nephew,  who  are  citizens  of  said 
nation.  That  said  Babe  Hawkins  and  Ange- 
lina Grayson  on  the  24th  day  of  June,  1906, 
executed  a  deed  to  the  above-described  land 
to  W.  W.  A.  Reynolds,  and  that  on  July  3, 
1906,  Willie  Mcintosh  executed  a  deed  to  the 
above  land  to  W.  W.  A.  Reynolds,  and  that 
on  June  28,  1906,  said  W.  W.  A  Reynolds 
executed  a  deed  to  the  said  land  to  Harry 
L.  Stevens,  the  plaintiff  herein." 

Upon  this  the  court  rendered  judgment 
awarding  the  land  to  plaintiff,  and  giving 
Judgment  for  $200  as  damages  on  account  of 
Its  retention  by  the  defendant  From  this 
Judgment  defendant  appealed  to  the  United 
States  Court  of  Appeals  of  Indian  Territory, 
and  the  case  is  before  this  court  for  consid- 
eration by  virtue  of  our  succession. 

Robertson,  King  &  Kean,  for  plaintiff  In 
error.   M.  G.  Bailey,  for  defendant  in  error. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  judgment  of  the  court  in  this  case  was 
based  upon  the  undisputed  averments  of  the 
pleadings  and  the  agreed  statement  of  facts. 
Appellant's  contention  is  that  the  same  was 
erroneous,  In  that  being  the  widow  of  the 
deceased  allottee,  the  owner  of  the  land, 
which  was  occupied  by  her,  she  was  entitled 
to  dower  therein,  and  that  by  virtue  of  hav- 
ing been  appointed  administratrix  of  her 
deceased  husband's  estate  she  was  entitled  to 
the  possession  of  the  entire  tract  which 
she  insists,  with  its  proceeds,  was  liable  for 
the  payment  of  the  debts  of  the  deceased, 
and  that,  if  either  of  these  conditions  were 
true,  the  judgment  for  $200,  given  as  dam- 
ages for  her  withholding  possession  from 
plaintiff,  was  erroneous.  The  appellee,  plain- 
tiff below,  has  not  favored  us  with  a  brief. 
Hence  we  are  unable  to  further  state  his  con- 
tentions or  the  claims  he  makes  upon  which 
the  judgment  rendered  should  be  sustained. 

On  June  80,  1902,  Congress  passed  the 
following  act: 

"The  provisions  of  the  act  of  Congress 
approved  March  1,  1901  (31  Stat  861),  in  so 
far  as  they  provide  for  descent  add  distribu- 
tion according  to  the  laws  of  the  Creek  Na- 
tion, are  hereby  repealed,  and  the  descent 
and  distribution  of  land  and  money  provided 
for  by  said  act  shall  be  in  accordance  with 
chapter  49  of  Mansfield's  Digest  of  the  Stat- 
utes of  Arkansas,  now  hi  force  in  Indian 
Territory:  Provided,  that  only  citizens  of 
the  Creek  Nation,  male  and  female,  and  their 
Creek  descendants,  shall  inherit  lands  of  the 
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Creek  Nation;  and  provided,  further,  that 
if  there  be  no  person  of  Creek  citizenship 
to  take  the  descent  and  distribution  of  said 
estate,  then  the  inheritance  shall  go  to  the 
noncitizen  heirs  In  the  order  named  in  said 
chapter  40." 

On  April  28,  1004,  Congress  passed  an  act 
providing  for  additional  United  States  judges 
in  the  Indian  Territory  and  for  other  pur- 
poses. Act  April  28,  1004,  c.  1824,  33  St 
573  (10  Fed.  St  Ann,  p.  138).  Section  2  of 
that  act  provides : 

"All  the  laws  of  Arkansas  heretofore  put 
In  force  in  the  Indian  Territory  are  hereby 
continued  and  extended  in  their  operation, 
so  aa  to  embrace  all  persons  and  estates  In 
said  territory,  whether  Indian,  freedmen, 
or  otherwise,  and  full  and  complete  jurisdic- 
tion is  hereby  conferred  upon  the  district 
courts  in  said  territory  in  the  settlements  of 
an  estates  of  decedents,  the  guardianships 
of  minors  and  Incompetents,  whether  Indians, 
freedmen,  or  otherwise." 

On  May  2,  1800,  chapter  63  of  Mansfield's 
Digest  of  Arkansas  was  adopted  and  put  into 
force  in  the  Indian  Territory.  Sections  1820, 
1850,  1875,  1801,  and  1876,  Ind.  T.  Ann.  St 
1800,  provide: 

"Sec.  1820.  (M.  D.  2522.)  When  any  per- 
son shall  die,  having  title  to  any  real  estate 
or  Inheritance,  or  personal  estate,  not  dis- 
posed of,  nor  otherwise  limited  by  marriage 
settlement  and  shall  be  intestate  as  to  such 
estate.  It  shall  descend  and  be  distributed, 
in  parcenary,  to  his  kindred,  male  and  fe- 
male, subject  to  the  payment  of  his  debts 
and  the  widow's  dower,  in  the  following 
manner,"  etc. 

"Sec.  1850.  (M.  D.  2571.)  A  widow  shall 
be  endowed  of  the  third  part  of  all  the  lands 
whereof  her  husband  was  seized  of  an  es- 
tate of  Inheritance  at  any  time  during  the 
marriage,  unless  the  same  shall  have  been 
relinquished  in  legal  form." 

"Sec  1875.  (M.  D.  2587.)  A  widow  may 
tarry  in  the  mansion  or  chief  dwelling-house 
of  her  husband  for  two  months  after  his 
death,  whether  her  dower  be  sooner  assigned 
her  or  not,  without  being  liable  to  any  rent 
for  the  same;  and,  in  the  meantime,  she 
shall  have  a  reasonable  sustenance  out  of 
the  estate  of  her  husband." 

"Set  1801.  (M.  D.  2603.)  It  shall  be  the 
duty  of  the  heir  at  law  of  any  estate,  of 
which  the  widow  Is  entitled  to  dower,  to  lay 
off  and  assign  such  dower  as  soon  as  practi- 
cable after  the  death  of  the  husband  of  such 
widow." 

"Sec.  1876.  (M.  D.  2588.)  If  the  dower  of 
any  widow  is  not  assigned  and  laid  off  to 
her  within  two  months  after  the  death  of 
her  husband,  she  shall  remain  and  possess 
the  mansion  or  chief  dwelling-house  of  her 
late  husband,  together  with  the  farm  thereto 
attached,  free  of  all  rent,  until  her  dower 
shall  be  laid  off  and  assigned  to  her." 

The  unambiguous  terms  of  the  foregoing 
statutes  to  our  minds  render  extended  dis- 


cussion of  the  right  of  the  defendant  to  re- 
tain possession  of  the  land  in  controversy  by 
virtue  of  her  dower  unnecessary.  It  appears, 
as  is  noted,  It  was  the  duty  of  the  heirs  to 
lay  off  and  assign  the  widow's  dower  as 
soon  as  practicable  after  the  death  of  the 
husband.  The  fact  that  the  heirs  of  the  de- 
ceased, immediately  after  his  death,  sold  the 
land,  conveying  all  of  their  interest  in  it 
taken  in  connection  with  this  suit  of  ouster, 
and  the  further  fact  that  no  mention  is 
made  either  in  the  pleadings  or  in  the  agreed 
statement  of  facts  of  any  assignment  of  dow- 
er, Is,  in  our  Judgment,  sufficient  upon  which 
to  base  a  finding  that  It  had  not  been  made. 
This  failure  entitled  her  to  "remain  and  pos- 
sess the  mansion  or  chief  dwelling  house  of 
her  late  husband,  together  with  the  farm 
thereto  attached,  free  of  all  rent,  until  her 
dower  shall  be  laid  off  and  assigned  to  her," 
and  the  defendant  was  clearly  within  her 
rights  in  thus  retaining  this  property  as  she 
did.  Trimble  and  Wife  v.  James,  Adm'r,  40 
Ark.  803;  Mock  et  al.  v.  Pleasants,  84  Ark. 
63;  Smith  v.  Stevens  et  al.,  164  Mo.  415,  64 
S.  W.  260. 

Under  the  authority  of  the  foregoing  stat- 
utes, and  the  cases  cited  sustaining  the  prin- 
ciples and  law  declared  therein,  we  hold  that 
the  widow  was  entitled  to  continue  her  pos- 
session of  the  land  Involved.  This  disposes 
of  the  principal  question,  and  determines 
the  controversy  in  her  favor.  Hence  it  will 
not  be  necessary  to  pass  upon  the  question 
of  what  rights  her  position  as  administra- 
trix gave  her. 

The  Judgment  of  the  trial  court  Is  accord- 
ingly reversed,  and  the  case  is  dismissed,  at 
the  costs  of  appellee.  All  the  Justices  con- 
curring. 


SHOWALTER  v.  RYLES. 
(Supreme  Court  of  Oklahoma.   Sept  25,  1008.) 

1.  Landlobd  and  Tenant— Forcible  Entby 
and  detainee— tenants  holding  over. 

Under  the  laws  of  Arkansas,  in  force  in 
the  Indian  Territory,  unlawful  detainer  was  a 
remedy  provided  by  statute  for  the  benefit  of 
landlords  against  tenants  who  held  over. 

2.  Same— Who  mat  Maintain. 

The  purchaser  of  leased  premises  succeed- 
ed to  the  vendor's  right  and  could  maintain 
the  action  of  unlawful  detainer  against  the 
tenant  holding  over  after  the  expiration  of  his 
term. 

(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
William  R  Lawrence,  Judge. 

Action  by  H.  P.  Showalter  against  Gran- 
ville Ryles.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

S.  B.  Dawes,  for  appellant  Martin  &  Gid- 
ney,  for  appellee. 

KANE,  J.  This  was  an  action  in  forcible 
entry  and  detainer.    The  court  below  sus- 
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tained  a  general  demurrer  to  the  complaint 
so  the  only  question  before  this  court  Is: 
Did  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action? 

The  complaint,  omitting  some  of  the  form- 
al parte,  Is  In  words  and  figures  as  follows: 
"For  cause  of  action  against  said  defendant, 

plaintiff  alleges:   That  defendant  on   

day  of  January,  1903,  rented  from  Abednego 
Marshall  for  agricultural  purposes  for  tbe 
year  of  1903  the  land  described  aa  follows: 
Being  the  southeast  quarter  of  the  south- 
west quarter  and  lots  9,  10,  11,  and  12,  all  in 
section  nineteen  (19),  township  sixteen  (16) 
north,  range  nineteen  (19)  east,  In  the  Creek 
Nation,  Indian  Territory.  And  that  by  the 
terms  of  said  contract  defendant  obligated 
and  pledged  himself  to  pay  to  said  Abed- 
nego Marshall  for  the  use  and  occupancy 
of  said  lands  during  and  for  the  year  of 
1903  the  sum  of  dollars,  and  to  sur- 
render to  said  Abednego  Marshall,  his  heirs, 
successors,  or  assigns,  peaceable  possession 
of  said  lands  and  premises  at  the  expiration 
of  said  year  1903.  That  on  the  23d  day  of 
February,  1903,  plaintiff  herein  purchased 
of  said  Abednego  Marshall  the  said  rental 
contract  theretofore  made  by  him  for  the 
year  1903  with  the  defendant  herein,  which 
said  rental  contract  said  Abednego  Marshall 
then  and  there  made  over,  transferred,  con- 
veyed; and  assigned  to  this  plaintiff,  and  by 
reason  of  the  purchase  of  said  rental  contract 
and  the  transfer  and  making  over  and  assign- 
ment of  the  same  to  him,  this  plaintiff  suc- 
ceeded to  all  the  rights  therein  heretofore 
possessed  and  exercised  by  said  Abednego 
Marshall,  Including  the  right  to  control  the 
occupancy  and  use  of  said  land  and  prem- 
ises by  said  defendant  for  the  year  1903,  so 
as  to  see  that  same  were  held,  occupied,  and 
used  by  him  in  accordance  with  the  terms 
of  said  contract  as  aforesaid,  and  to  collect 
of  said  defendant  the  rental  therefor  under 
said  contract  for  said  year  1903,  and  to  re- 
ceive a  surrender  of  possession  thereof  at 
the  end  of  said  year.  That  on  said  23d  day 
of  February,  1903,  plaintiff  for  a  valuable 
consideration  obtained  a  lease  of  said  lands 
from  Abednego  Marshall  for  agricultural 
purposes,  said  lease  to  become  operative  on 
December  1,  1903.  and  to  run  for  a  period  of 
four  years  thereafter.  That  thereafter  plain- 
tiff advised  and  Informed  the  defendant  here- 
in that  he  had  purchased  from  said  Marshall 
the  rental  contract  entered  Into  by  said  Mar- 
shall and  defendant  In  January,  1903,  for  the 
use  and  occupancy  of  said  lands  for  1903  and 
had  obtained  of  said  Marshall  transfer,  con- 
veyance, and  assignment  to  him,  plaintiff,  of 
said  rental  contract,  and  that  plaintiff  suc- 
ceeded to  all  the  rights  that  said  Marshall 
might  have  had  and  exercised  over  defendant 
under  said  contract,  and  that  by  virtue  of 
tbe  purchase  by  plaintiff  and  the  transfer, 
conveyance,  and  assignment  to  him  of  said 
contract,  defendant  occupied  and  used  said 
lands  for  the  year  1903  under  the  direction 


of  plaintiff  and  became  liable  to  him  for  ren- 
tal thereto.  The  defendant  then  and  there 
agreed  with  plaintiff  to  hold,  use,  and  occupy 
said  lands  for  the  year  1903  under  him 
(plaintiff),  to  pay  him  the  rental  due  thereon, 
as  provided  in  the  contract  theretofore  made 
between  said  defendant  and  said  Marshall. 
Plaintiff  at  said  time  Informed  said  defend- 
ant that  he  had  leased  for  agricultural  pur- 
poses for  a  period  of  four  (4)  years  from 
December  1,  1903,  the  land  then  occupied  by 
defendant,  being  same  lands  the  posses- 
sion of  which  is  the  subject-matter  of  this 
suit  That  the  term  for  which  said  lands 
were  let  to  said  defendant  expired  the  31st 
day  of  December,  1903,  and  that  plaintiff 
then  and  there  became  entitled  to  Immediate 
possession  of  same.  That  thereafter,  to  wit 
on  the  26th  day  of  April,  1904,  plaintiff  pur- 
chased of  said  Abednego  Marshall  the  south- 
east quarter  of  the  southwest  quarter  and 
the  southwest  quarter  of  the  southwest  quar- 
ter of  section  nineteen  (19),  in  township  six- 
teen (16)  north,  and  range  nineteen  (19)  east, 
and  obtained  a  warranty  deed  therefor,  and 
Is  now  the  owner  of  same.  That  his  said 
deed  was  duly  recorded  on  the  26th  day  of 
April,  1904,  In  the  office  of  the  clerk  of  the 
United  States  at  Wagoner,  In  the  Western 
district  of  the  Indian  Territory;  said  lands 
being  situated  in  that  recording  district. 
That  lawful  demand  in  writing  has  been 
made  on  defendant  for  possession  of  said 
lands  and  premises,  but  that  he  refuses  to 
surrender  possession  thereof  and  unlawfully 
withholds  same  from  plaintiff.  Plaintiff  fur- 
ther sayB  that  the  value  of  the  use  of  said 
lands  and  premises  described  herein  and  oc- 
cupied by  defendant  is  the  sum  of  three  hun- 
dred ($300.00)  dollars  by  reason  of  tbe  wrong- 
ful detention  of  said  lands  and  premises  by 
defendant,  Granville  Ryles.  Wherefore  plain- 
tiff prays  judgment  against  said  Granville 
Ryles  for  possession  of  said  lands  and  prem- 
ises, and  against  said  defendant  and  the 
sureties  on  his  retainer  bond  filed  herein, 
for  said  sum  of  six  hundred  ($600.00)  dollars 
damage,  and  for  all  cost  herein  expended." 

We  believe  the  foregoing  complaint  6tates 
a  good  cause  of  action.  The  case  of  John- 
son et  al.  v.  West  et  at,  41  Ark.  585,  seems 
to  be  decisive  of  the  question  involved.  In 
Johnson  et  al.  v.  West  et  al.,  supra,  Mr. 
Justice  Smith,  who  wrote  the  opinion  of  the 
court,  says:  "Unlawful  detainer  is  a  reme- 
dy provided  by  statute  for  the  benefit  of 
landlords  against  tenants  who  hold  over  aft- 
er the  expiration  of  their  terms.  It  Is  found- 
ed on  the  breach  of  a  contract  implied  by- 
law, if  not  expressed,  that  the  tenant  shall 
restore  a  permissive  possession  to  the  hands 
from  which  It  was  received.  And  the  es- 
toppel of  the  tenant  to  deny  his  landlord's 
title  inures,  both  as  to  his  benefit  and  bur- 
den, to  privies  in  law,  blood,  and  estate. 
Hence  the  tenant  can  no  more  resist  the  title 
of  the  lessor  when  asserted  by  or  in  the 
bands  of  an  assignee  than  when  it  was  held 
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by  the  lessor  himself.**  In  Ish  v.  Morgan, 
McRae  &  Co.,  48  Ark.  418,  8  S.  W.  440,  the 
court  used  this  language:  "The  appellees 
by  their  purchase  succeeded  to  Hampton's 
[the  vendor]  rights,  according  to  the  re- 
peated decisions  of  this  court,  and  could 
maintain  .the  action  of  unlawful  detainer 
against  his  tenant  holding  over  after  the  ex- 
piration of  his  term."  The  complaint  in  the 
case  at  bar  not  only  alleges  a  purchase  of 
the  lease  under  which  the  appellee  went  into 
possession  by  the  appellant,  but  also  the  pur- 
chase of  the  land  Itself. 

There  Is  some  contention  on  the  part  of 
counsel  for  appellee  that  that  part  of  the 
complaint  which  attempts  to  set  up  the  pur- 
chase of  the  land  by  the  appellant  does  not 
describe  the  land  involved  accurately.  We 
believe  the  complaint  Is  full  enough  on  this 
point  to  clearly  show  that  the  land  purchas- 
ed was  the  same  land  formerly  leased  to  the 
appellee  and  which  Is  accurately  described  in 
another  part  of  the  complaint 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 
All  the  Justices  concur. 


TAYLOR  v.  MERRELL. 
(Supreme  Court  of  Oklahoma.   Sept.  10,  1908.) 
Interest — Rate. 

The  8  per  cent,  rate  of  interest  prescribed 
by  the  proviso  to  section  8  of  the  act  of  Con- 
gress entitled  "An  act  to  pnt  in  force  in  the 
Indian  Territory  certain  provisions  of  laws  of 
Arkansas  relating  to  corporations,  and  to  make 
said  provisions  applicable  to  said  territory'  (Act 
Feb.  18,  1901,  c.  879,  81  Stat.  795),  Is  re- 
stricted to  banks  or  trust  companies  organized 
under  the  laws  of  Arkansas,  or  any  other  state 
authorised  by  section  8  to  transact  business  in 
the  Indian  Territory ;  and  said  proviso  did  not 
provide  a  general  interest  law  for  the  Indian 
Territory,  or  repeal  or  modify  chapter  109, 
Mansf.  Dig.  (Ind.  T.  Ann.  St.  1899,  c  50). 
(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory, 
Sitting  at  South  McAIester. 

Action  by  W.  L.  Taylor  against  W.  B. 
Merrell.  Judgment  for  defendant,  and  plain- 
tiff appeals.   Reversed  and  remanded. 

R  A.  Smith,  for  appellant.  J.  6.  Harley 
and  Fielding  Lewis,  for  appellee. 

DUNN,  J.  This  was  an  action  brought  by 
plaintiff  in  error,  as  plaintiff  below,  to  recov- 
er a  Judgment  on  a  note  given  June  11,  1903, 
by  J.  L.  Moore  and  W.  B.  Merrell,  the  appel- 
lee. On  the  trial  of  the  cause  in  the  United 
States  Court  for  the  Central  District  of  Ind- 
ian Territory  at  South  McAIester,  the  court 
instructed  the  Jury  as  follows:  "You  are  in- 
structed, gentlemen  of  the  Jury,  that  under 
the  laws  of  the  United  States  in  force  in  the 
Indian  Territory  the  intentional  reservation 
of  interest  at  10  per  centum  per  annum  in 


the  note  sued  on  in  this  case  would  render 
such  note  void  as  to  both  principal  and  inter- 
est, and  if  you  find  that  such  amount  of  inter- 
est was  intentionally  reserved  by  the  plaintiff 
in  this  note  you  will  find  for  the  defendant." 
To  the  giving  of  this  Instruction  the  plaintiff 
excepted,  and  on  Judgment  being  rendered 
against  him  appealed  his  case  to  the  United 
States  Court  of  Appeals  of  Indian  Territory, 
and  by  virtue  of  our  succession  to  that  court 
the  same  is  now  before  us  for  consideration. 

The  note  in  controversy  provided  for  Inter- 
est at  the  rate  of  10  per  cent  per  annum 
from  maturity  until  paid.  The  decision  of  the 
question  raised  and  discussed  in  the  briefs  of 
counsel  Involves  the  construction  of  section 
3043  of  the  Annotated  Statutes  of  Indian  Ter- 
ritory of  1899  which  provides:  "AH  con- 
tracts for  a  greater  rate  of  Interest  than  ten 
per  centum  per  annum  shall  be  void  as  to 
principal  and  interest  and  the  general  as- 
sembly shall  prohibit  the  same  by  law;  but 
when  no  rate  of  interest  Is  agreed  upon,  the 
rate  shall  be  six  per  centum  per  annum" — 
and  section  8  of  the  act  of  Congress,  passed 
on  the  18th  day  of  February,  1901,  entitled 
"An  act  to  put  in  force  in  the  Indian  Terri- 
tory certain  provisions  of  laws  of  Arkansas 
relating  to  corporations,  and  to  make  said 
provisions  applicable  to  said  territory"  (Act 
Feb.  18, 1901,  c.  879,  81  Stat  795) :  "That  any 
bank  or  trust  company  now  or  hereafter  or- 
ganized under  the  laws  of  Arkansas  or  any 
other  state  may  transact  such  business  in 
the  Indian  Territory  as  is  authorized  by  its 
charter,  and  that  is  not  inconsistent  with  the 
laws  in  force  in  the  Indian  Territory,  and 
may  loan  money  and  contract  for  the  pay- 
ment of  the  same  at  a  rate  of  Interest  not  to 
exceed  the  sum  of  eight  per  centum  per  an- 
num and  a  like  rate  for  a  period  less  than  a 
year:  Provided,  that  the  lawful  Interest  in 
said  territory  shall  be  six  per  centum  when 
no  rate  of  interest  is  agreed  upon,  but  in  no 
case  shall  the  interest  exceed  eight  per  cent- 
um per  annum." 

The  construction  of  these  statutes  in  force 
in  the  Indian  Territory  was  fully  considered 
by  this  court  in  the  case  of  Brewer  v.  Rust 
in  an  opinion  delivered  April  14,  1908  by  Mr. 
Justice  Kane,  not  yet  officially  reported,  but 
reported  In  95  Pac.  233,  6  Okl.  Law  Journal, 
478,  wherein  the  court  held :  "The  8  per  cent, 
rate  of  interest  prescribed  by  the  proviso  to 
section  8  of  the  act  of  Congress  of  1901,  en- 
titled 'An  act  to  put  In  force  In  the  Indian 
Territory  certain  provisions  of  laws  of  Ar- 
kansas relating  to  corporations,  and  to  make 
said  provisions  applicable  to  said  territory,' 
is  restricted  to  banks  or  trust  companies  or- 
ganized under  the  laws  of  Arkansas,  or  any 
other  state  authorized  by  section  8  to  transact 
business  in  the  Indian  Territory;  and  said 
proviso  did  not  provide  a  general  interest 
law  for  the  Indian  Territory,  or  repeal  or 
modify  chapter  100.  Mansf.  Dig.  (chapter  50, 
Ind.  T.  Ann.  St  1899)." 
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On  the  authority  of  that  case,  the  Judgment 
of  the  lower  court  will  be  reversed,  and  the 
cause  remanded  to  the  district  court  of  Pitts- 
burg county,  with  instructions  to  set  aside 
the  judgment  heretofore  rendered  and  to 
grant  a  new  trial. 

KANE  and  TURNER,  JJ.,  concur.  WIL- 
LIAMS, C.  J.,  and  HAYES,  J.,  concur  In  re- 
sult 


BAKER  v.  MAR  CUM  &  TOOMER. 
(Supreme  Court  of  Oklahoma.  Sept.  10,  1908.) 

1.  Coubts— Mayobs'  Courts— Jurisdiction. 

Mayors  of  incorporated  towns  and  cities  in 
the  Indian  Territory,  under  section  57z4,  Ind. 
T.  Ann.  St.  1899.  bad  jurisdiction  in  all  civil 
cases  arising  within  the  corporate  limits  of  such 
cities  and  towns,  coextensive  with  the  jurisdic- 
tion of  United  States  commissioners. 

2.  Same— Appeals. 

An  appeal  from  the  mayor's  court  of  an  in- 
corporated town  or  city  in  the  Indian  Territory 
could  be  taken  to  the  United  States  Court  for 
the  district  in  which  the  mayor's  court  was 
situated. 

8.  Appeal  aito  Ebbob— Review— Objections 

Not  Raised  Below. 

This  court  will  not  consider  questions  that 
do  not  go  to  the  jurisdiction  of  the  trial  court 
that  are  raised  for  the  first  time  in  this  court  ■ 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  1018] 

(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory, 
Sitting  at  Muskogee;  Win.  R.  Lawrence, 
Judge. 

Action  by  Marcum  &  Toomer  against  H. 
G.  Baker.  From  a  judgment  for  plaintiffs, 
defendant  brings  error.  Affirmed. 

This  is  an  action  er  contractu,  brought  in 
the  mayor's  court  of  the  city  of  Muskogee,  In 
which  court  judgment  for  the  sum  of  $200 
was  obtained  in  favor  of  defendants  In  er- 
ror, hereinafter  called  "plaintiffs,"  against 
the  plaintiff  in  error,  hereinafter  called  "de- 
fendant" From  the  judgment  of  the  mayor's 
court  appeal  was  taken  to  the  United  States 
Court  for  the  Western  District  of  the  Indian 
Territory  at  Muskogee,  in  which  court  the 
case  was  tried  de  novo,  and  judgment  again 
rendered-  In  favor  of  plaintiffs.  From  this 
judgment  appeal  was  taken  to  the  United 
States  Court  of  Appeals  of  the  Indian  Ter- 
ritory at  South  McAlester,  and  the  case  is 
now  before  this  court  for  final  disposition 
under  the  provisions  of  the  Enabling  Act. 

Carl  Pursel  and  N.  R.  Haskell,  for  plain- 
tiff in  error.  W.  F.  Schuermeyer,  for  defend- 
ants in  error. 

HAYES,  J.  Only  one  proposition  is  present- 
ed to  this  court  by  the  appeal  In  this  case, 
and  that  is  whether  the  mayor's  court  had 
Jurisdiction  of  the  case.  It  is  the  conten- 
tion of  defendant  that  the  mayor's  court  was 
without  Jurisdiction,  and  that  the  Judgment 
therein  was  void,  from  which  no  appeal 


would  lie,  for  the  reason  that  the  statute 
conferring  upon  mayors'  courts  of  the  Indian 
Territory  jurisdiction  in  civil  cases  coex- 
tensive with  the  jurisdiction  of  the  United 
States  commissioners  was  violative  of  the 
Constitution  of  the  United  States  and  void- 
Able  counsel  for  defendant  in  a  very  ex- 
haustive brief  have  reviewed  the  various  pro- 
visions of  the  statutes  enacted  by  Congress 
that  attempted  to  confer  Jurisdiction  in  cer- 
tain civil  cases  upon  mayors'  courts  In  the 
Indian  Territory;  but  It  Is  not  necessary  for 
us  to  consider  any  of  these  acts,  or  the  pro- 
visions thereof,  other  than  that  portion  of 
section  B7z4,  Ind.  T.  Ann.  St.  1899,  which, 
reads:  "That  mayors  of  such  cities  and 
towns,  In  addition  to  their  other  powers, 
shall  have  the  same  jurisdiction  in  all  civil 
and  criminal  cases  arising  within  the  corpo- 
rate limits  of  such  cities  and  towns  as,  and 
coextensive  with,  United  States  commission- 
ers In  the  Indian  Territory,  and  may  charge, 
collect  and  retain  the  same  fees  as  United. 
States  commissioners  now  receive  and  ac- 
count for  to  the  United  States.   •   *   •  •» 

It  Is  not  contended  that  the  language  of 
this  provision  Is  Inadequate  to  confer  upon 
mayors  of  cities  and  towns  of  the  Indian 
Territory  such  civil  jurisdiction  as  United 
States  commissioners  have,  but  that  the  pro- 
vision is  violative  of  the  Constitution  of  the 
United  States,  and  void,  for  the  reason  that 
the  procedure  In  civil  cases  before  the  Unit- 
ed States  commissioners  and  the  character 
of  said  courts  were  governed  and  determined 
by  chapter  91  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas,  extended  In  force  In 
the  Indian  Territory  (Ind.  T.  Ann.  St  1899. 
c.  41),  governing  procedure  In  courts  of  the 
justices  of  the  peace,  and  for  the  reason 
that  under  such  chapter  no  trial  before  a 
common-law  jury  could  be  had  in  the  United 
States  commissioners*  courts,  and,  since  the 
same  chapter  governs  the  mayor's  court,  such 
trial  could  not  be  had  in  the  mayor's  court 
Defendant  further  contends  that  there  was 
no  appeal  from  the  Judgment  of  mayors' 
courts  to  the  United  States  Court  In  the 
Indian  Territory,  and  that  therefore,  since 
a  person  sued  in  the  mayor's  court  could 
not  have  obtained  in  such  court  a  trial  by 
common-law  jury,  and  since  there  was  no 
provision  for  an  appeal  from  the  judgment 
In  the  mayor's  court,  said  statute  conferring 
Jurisdiction  upon  the  mayors'  courts  in  civil 
cases  deprived  one  sued  therein  of  the  right 
guaranteed  by  the  seventh  amendment  to  the 
Constitution  of  the  United  States.  The  sole 
ground  upon  which  the  constitutionality  of 
said  section  57z4  Is  attacked  Is  that  it  con- 
fers Jurisdiction  upon  a  court  In  which  a  trlar 
by  a  common-law  Jury  cannot  be  had  and 
from  which  there  is  no  appeal,  and  that  the 
fact  that  there  Is  no  appeal  renders  it  un- 
constitutional. But  this  contention  cannot 
be  well  taken.  The  United  States  Court  of 
Appeals  of  the  Indian  Territory,  In  the  case 
of  Railway  Co.  v.  Phelps,  4  Ind.  T.  706,  76. 
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■S.  W.  285,  held  that  an  appeal  may  be  taken 
from  the  judgment  of  a  mayor's  court  In  in- 
corporated towns  and  cities  of  the  Indian 
Territory  to  the  United  States  courts,  and 
the  rule  announced  by  the  court  In  that  case 
•was  followed  by  the  same  court  in  Railway 
Co.  v.  Joyce,  5  Ind.  T.  24,  76  S.  W.  1104, 
and  in  Railway  Co.  v.  Pickens,  5  Ind.  T.  26, 
76  S.  W.  1104.  This  had  become  the  settled 
•construction  of  the  statute  In  the  Indian 
Territory,  and  no  good  reason  has  been  call- 
ed to  the  attention  of  this  court  why  the  rule 
announced  by  the  court  in  those  cases  should 
be  overruled. 

The  transcript  of  the  record  in  the  case  at 
bar  from  the  mayor's  court,  filed  on  appeal 
in  the  United  States  Court  for  the  Western 
District  of  Muskogee,  was  certified  by  W. 
W.  Momyer,  acting  mayor  of  the  city  of 
Muskogee,  and  the  copy  of  the  judgment  con- 
tained in  the  transcript  recites  that  "the 
mayor,  F.  B.  Fite,  being  absent,  the  case  was 
heard  by  W.  W.  Momyer,  acting  mayor.  Nei- 
ther party  demanding  a  jury,  the  court  pro- 
ceeded to  try  the  Issues  joined.  *  •  *w 
Section  664,  Ind.  T.  Ann.  St  1889,  provides: 
"Whenever  the  mayor  of  an  incorporated 
town  or  city  of  the  second  class  is  unable  to 
perform  the  functions  of  his  office,  or  Is  ab- 
sent and  cannot  be  obtained,  the  recorder  of 
said  Incorporated  town  or  city  of  the  sec- 
ond class  shall  be  authorized  and  empowered 
to  perform  the  functions  of  a  magistrate 
during  the  disability  or  absence  of  said 
mayor,  with  all  the  power  and  jurisdiction  of 
said  mayor,  to  all  Intents  and  purposes  what- 
ever." The  dty  of  Muskogee  was  a  city  of 
the  second  class  at  the  time  of  the  trial  of 
this  suit  in  the  mayor's  court,  and  under  this 
section,  when  the  mayor  was  absent  and 
could  not  be  obtained,  the  dty  or  town  re-  ! 
corder  was  clothed  with  all  the  powers  and 
jurisdiction  of  the  mayor.  One  of  the  pow- 
ers conferred  upon  the  mayor  by  section  57z4, 
supra,  was  to  hear  and  determine  civil  ac- 
tions, concurrent  with  the  jurisdiction  of 
United  States  commissioners.  It  follows 
that,  in  the  absence  of  the  mayor,  the  city 
recorder  of  Muskogee  had  authority,  acting 
as  mayor  of  the  city,  to  hear  and  try  the 
case  at  bar.  But  the  transcript  of  the  rec- 
ord from  the  mayor's  court  does  not  disclose 
that  W.  W.  Momyer  was  the  recorder  of  the 
dty  of  Muskogee.  No  objection  was  made  at 
the  trial  in  the  mayor's  court,  so  far  as  the 
record  discloses,  that  Momyer  was  not  the 
city  recorder,  and  that  he  was  without  au- 
thority to  act  as  mayor  during  the  absence  of 
the  mayor;  nor  was  such  objection  made  in 
the  United  States  Court,  to  which  the  case 
was  appealed.  It  is  made  for  the  first  time 
in  this  court,  and  it  is  not  afllrmatlvely  made 
here.  We  are  asked  to  presume  that  he  was 
not  recorder,  and  accordingly  not  authorised 
to  act  as  mayor,  for  the  reason  that  the  rec- 
ord fails  to  disclose  afllrmatlvely  that  he  was 
the  recorder.  The  statute  does  not  specify 
that  the  recorder  shall  style  himself  or  be 


styled  as  an  "acting  mayor"  while  he  ex- 
ercises the  powers  and  functions  of  the 
mayor  In  the  absence  of  the  mayor ;  but  such 
in  fact  he  is  under  the  law.  The  mayor  is  a 
judicial  officer  of  the  mayor's  court  In  his 
absence  the  recorder  fills  his  place  and  exer- 
cises the  judicial  functions  and  powers  con- 
ferred upon  the  mayor. 

Our  attention  has  been  called  to  many  au- 
thorities holding  that  the  transcript  from 
the  justice  court  on  appeal  must  afllrmatlve- 
ly show  that  the  justice  court  had  jurisdic- 
tion; but  these  authorities  are  not  applica- 
ble to  the  question  here  raised.  The  record 
in  this  case  does  afllrmatlvely  show  that  the 
amount  In  controversy  is  within  the  juris- 
diction of  the  mayor's  court,  and  that  sum- 
mons was  issued  and  served  upon  defendant, 
and  that  he  appeared  and  defended  at  the 
trial.  It  clearly  appears  that  the  mayor's 
court  had  jurisdiction  both  of  the  subject- 
matter  of  the  action  and  of  the  parties  there- 
to; but  the  objection  raised,  and  for  which 
a  reversal  of  this  case  Is  urged,  is  that  the 
record  does  not  show  that  the  person  who 
presided  as  mayor  did  so  with  authority,  and 
that  we  must  therefore  presume  that  he  did 
not  have  authority.  This  question  does  not 
go  to  the  jurisdiction  of  the  mayor's  court, 
but  goes  to  the  right  and  authority  of  the 
person  who  acted  as  the  judicial  officer  of 
that  court  in  the  trial  of  the  case  at  bar.  If 
he  was  without  authority  to  act  as  mayor, 
then  the  judgment  of  the  mayor's  court 
would  be  invalid,  but  not  for  the  reason  that 
the  mayor's  court  had  not  jurisdiction  of 
the  subject-matter  of  the  action  or  of  the 
parties  thereto.  It  is  not  a  question  of  Ju- 
risdiction, and  therefore,  when  defendant 
failed  to  raise  this  question  in  the  United 
States  Court  for  the  Western  District  at 
Muskogee,  to  which  court  the  case  was  ap- 
pealed and  tried  de  novo,  he  waived  it,  and 
cannot  be  heard  to  urge  it  for  the  first  time 
in  this  court  Smith  v.  Maberry,  61  Ark.  515, 
33  S.  W.  1068,  is  a  case  in  which  the  facts 
are  not  exactly  similar  to  those  in  the  case 
at  bar,  but  in  which  the  court  applied  a  prin- 
ciple that  we  think  should  be  applied  in  this 
case.  In  that  case  the  transcript  of  the  rec- 
ord from  the  Justice  court  failed  to  disclose 
that  any  Judgment  had  been  rendered  in  the 
Justice  court,  or  that  any  affidavit  for  appeal 
from  the  justice  court  to  the  circuit  court 
had  been  made.  The  case  proceeded  to  a 
trial  de  novo  in  the  circuit  court,  and  on  ap- 
peal from  that  court  to  the  Supreme  Court 
appellant  for  the  first  time  urged  that  the 
circuit  court  was  without  Jurisdiction  to  hear 
and  determine  the  cause  by  reason  of  such 
defect  In  the  record.  Although  the  Supreme 
Court  of  Arkansas  had  repeatedly  held  that 
failure  to  file  an  affidavit  for  an  appeal  from 
a  Judgment  in  a  justice  court  as  required  by 
statute  is  ground  for  dismissal  of  the  appeal 
in  the  circuit  court,  it  held  in  that  case  that, 
since  the  justice  court  had  jurisdiction,  the 
failure  of  appellee  to  object  in  the  circuit 
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court  to  the  failure  of  the  record  to  show 
that  a  valid  judgment  had  been  rendered  in 
the  justice  court,  or  that  an  affidavit  for 
appeal  had  been  filed,  waived  such  objection. 
We  think  the  reasoning  and  the  rule  of  the 
court  in  that  case  applies  to  the  case  at  bar. 
Petty  v.  Durall  (Iowa)  4  G.  Greene,  120,  is  a 
case  that  was  tried  in  the  trial  court  by  a 
special  judge,  who  served  as  such  under  an 
agreement  of  the  parties  to  the  action,  when 
the  law  and  the  Constitution  of  Iowa  provid- 
ed that  special  judges  should  be  elected.  On 
appeal  the  case  was  reversed  on  account  of 
such  Irregularity,  but  on  motion  to  dismiss 
the  appeal,  for  the  reason  that  the  special 
judge  was  without  jurisdiction  to  act,  the 
court  held  that  the  judgment  of  the  trial 
court  was  coram  non  judice,  but  still  it  was 
a  judgment  from  which  an  appeal  would  He, 
and  refused  to  dismiss  the  appeal. 

Defendant  in  the  case  at  bar,  without  ob- 
jecting in  the  court  below  to  the  authority  of 
the  person  who  tried  the  case  In  the  mayor's 
court  as  acting  mayor,  proceeded  to  a  trial  of 
the  case  de  novo  both  on  questions  of  law 
and  fact,  and  he  has  had  a  trial  of  the  same 
before  a  jury  as  provided  by  law  in  a  court 
that  had  original  jurisdiction  of  the  case, 
and  we  think  there  Is  no  error  properly  pre- 
sented to  this  court  for  which  the  case  should 
be  reversed. 

It  is  therefore  ordered  that  the  judgment 
of  the  lower  court  be  affirmed. 

WILLIAMS.  C.  J.,  and  TURNER,  KANE, 
and  DUNN,  JJ.,  concur. 


STATE  LIFE  INS.  CO.  OF  INDIANAPOLIS, 
IND,  v.  OKLAHOMA  CITY  NAT. 
BANK  et  aL 
(Supreme  Court  of  Oklahoma.    Sept.  8,  1908.) 

1.  Corporations  —  Foreign  Corporations— 
Process— Service— Agents. 

In  a  suit  against  a  foreign  corporation 
which  has  appointed  a  service  agent  in  accord- 
ance with  the  terms  of  section  266.  art.  23,  c. 
18  (section  1227)  Wilson's  Rev.  &  Ann.  St. 
Okl.  1903,  service  of  summons  may  be  made 
upon  such  agent  by  delivering  a  copy  thereof 
either  personally  or  by  leaving  the  same  at  his 
usual  place  of  residence. 

2.  Process— Precipe  or  Direction  to  Issue 
— Irregularity — Effect. 

The  issuance  of  a  summons  upon  a  praecipe 
filed  by  a  codefendant  is  not  an  error  of  which 
defendant  can  complain,  nor  will  the  jurisdiction 
of  the  court,  after  due  service  of  the  summons 
issued  thereon,  be  affected  by  reason  thereof. 
(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Cleveland  Coun- 
ty; N.  E.  Sharp,  Judge. 

Action  by  the  Oklahoma  City  National 
Bank  and  others  against  the  State  Life  In- 
surance Company  of  Indianapolis,  Ind. 
Judgment  by  default  against  the  Insurance 
company,  and  it  brings  error.  Affirmed. 

C.  L.  Botsford  and  W.  M.  Newell,  for  plain- 
tiff in  error.  Mosier  &  Dudley,  for  defend- 
ants in  error. 


DUNN,  J.  The  Oklahoma  City  National 
Bank,  defendant  in  error,  which  was  plain- 
tiff in  the  court  below,  brought  suit  against 
plaintiff  in  error  and  the  other  parties  to 
this  action  In  the  probate  court  of  Cleveland 
county,  Okl.  T.,  and  judgment  was  taken 
by  default  against  the  insurance  company. 
Thereafter  the  said  company  filed  its  motion 
to  quash  the  service  made  and  vacate  the 
Judgment  taken  thereon  for  the  reason,  relied 
on  in  this  court,  that  the  return  on  the  sum- 
mons shows  it  to  have  been  served  "by  leav- 
ing a  true  copy  •  *  •  with  all  the  In- 
dorsements thereon,  at  the  residence  of  Wil- 
liam Jenkins,  the  agent  for  service  of  the 
State  Life  Insurance  Company  of  Indianapo- 
lis, Indiana.  B.  R.  Murphy,  Sheriff  of  Logan 
County."  This  motion  was  by  the  court  over- 
ruled, and  the  case  brought  here  on  proceed- 
ings in  error. 

Section  264,  art  23,  c  18  (section  1225). 
of  Wilson's  Revised  &  Annotated  Statutes  of 
Oklahoma  of  1903,  provides  that  no  corpora- 
tions created  or  organized  under  the  laws  of 
any  other  state  or  territory  shall  transact 
any  business  within  this  territory,  etc.,  until 
a  duly  authenticated  copy  of  its  charter  or 
articles  of  Incorporation  shall  have  been  filed 
In  the  office  of  the  Secretary  of  State  of  the 
territory.  It  further  provides  in  section  266 
(section  1227)  that  such  corporation  shall 
appoint  an  agent  "duly  authorized  to  accept 
service  of  process  and  upon  whom  service 
of  process  may  be  made  in  any  action  in 
which  said  corporation  may  be  a  party ; 
*  •  •  and  service  upon  such  agent  shall 
be  taken  and  held  due  service  upon  such  cor- 
poration." This  section  of  the  statute  does 
not  undertake  to  say  how  the  service  shall 
be  made  upon  such  agent  It  merely  pro- 
vides upon  whom  service  shall  be  made 
where  actions  are  brought  against  a  nonres- 
ident corporation  which  shall  have  compiled 
with  this  article.  For  the  manner  in  which 
such  service  may  be  made,  we  must  look 
elsewhere.  It  is  the  contention  of  plaintiff 
in  error  that  such  service  can  be  made  per- 
sonally only,  and  that  it  cannot  be  made  as 
is  provided  for  generally  where  citizens  of 
the  state  are  defendants. 

Our  attention  is  directed  to  the  case  of 
Bes  Line  Construction  Company  v.  Schmidt, 
16  Okl.  429,  85  Pac.  711.  The  opinion  was 
written  by  Mr.  Justice  Pancoast  and  holds 
that:  "Where  a  foreign  corporation,  other 
than  a  railroad  or  stage  company,  has  com- 
plied with  the  provisions  of  article  23,  c. 
18,  Wilson's  Revised  and  Annotated  Statutes, 
and  has  appointed  an  agent  in  this  territory 
for  service  of  process,  with  his  office  and 
principal  place  of  business  at  an  accessible 
point  in  the  territory,  service  of  summons  in 
an  action  against  such  corporation  Is  irreg- 
ular when  made  upon  any  other  person." 
It  is  also  held  that  sections  4269,  4270,  4271, 
4272,  4273,  and  4274  relate  to  service  on  a 
railway  or  stage  company  corporation,  and 
do  not  include  foreign  corporations  general* 
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ly,  and,  further,  that  the  statute  (article  23), 
to  -which  we  have  just  referred,  provides 
specifically  that  service  of  process  should  he 
made  upon  the  person  appointed  under  the 
provisions  of  that  act  The  agent  thus  ap- 
pointed for  the  purpose  of  service  stands  In 
the  place  of  a  foreign  corporation.  He 
Is  the  defendant  for  the  purpose  of  service 
In  the  territory,  and  as  the  statute  providing 
for  his  appointment  does  not  prescribe  spe- 
cifically the  manner  In  which  he  shall  be 
served,  we  must  look  to  the  general  statutes 
to  ascertain  It.  Section  66,  art  6,  c.  66 
(section  4264),  Wilson's  Rev.  &  Ann.  St.  Okl. 
1903,  provides  in  what  manner  service  may 
be  made  In  the  territory,  which  is  by  deliver- 
ing a  copy  of  the  summons  to  the  defendant 
personally,  or  by  leaving  one  at  his  usual 
place  of  residence;  and  as  the  service  In  this 
case  was  made  by  leaving  a  copy  at  the 
usual  place  of  residence  of  William  Jenkins, 
the  agent  for  service  of  the  plaintiff  In  error, 
we  hold  such  service  was  sufficient  to  vest 
the  court  with  jurisdiction  of  the  person  of 
sach  foreign  corporation. 

The  further  proposition  is  presented  that 
the  summons  Issued  against  plaintiff  In  error 
was  upon  a  praecipe  filed  by  James  O.  Lind- 
say, who  was  a  joint  defendant  in  the  case 
with  plaintiff  In  error;  the  contention  being 
that  Lindsay  had  no  such  Interest  as  would 
entitle  him  to  have  the  summons  Issued.  Our 
statute  provides — section  61,  art  6,  c.  66 
(section  4250) — that  the  summons  shall  be  is- 
sued by  the  clerk  upon  a  written  praecipe 
filed  by  the  plaintiff,  and  the  general  rule  la 
that,  where  It  Is  the  duty  of  plaintiff  to  file 
such  praecipe,  the  clerk  may  refuse  to  Issue 
the  summons  until  he  does  so;  but  if  the 
clerk  Issues  a  summons  upon  a  praecipe  filed 
by  a  codefendant  the  defendant  is  not  prej- 
udiced thereby,  nor  Is  the  jurisdiction  of  the 
court  acquired  by  the  service  of  a  summons 
so  issued,  affected.  20  Ency.  Pleading  & 
Practice,  1106;  Goff  v.  Russell,  3  Kan.  212; 
Manapeaker  v.  Bank  of  Topeka,  4  Kan.  App. 
768,  46  Pac.  1012. 

The  foregoing  disposes  of  the  questions 
raised  and  argued  by  counsel  for  plaintiff 
in  bis  brief. 

The  judgment  of  the  lower  court  is  accord- 
ingly affirmed.   All  the  Justices  concurring. 


SPARKS  v.  CITY  NAT.  BANK  OF  LAW- 
TON  et  al. 

(Supreme  Court  of  Oklahoma.    Sept.  8,  1908.) 

1.  Execution— Saxe— Motion  to  Set  Asms. 

Where  land  has  been  sold  on  execution,  any 
person  claiming  to  be  the  owner  thereof  and 
interested  in  defeating  the  sale  may,  although 
not  a  party  to  the  suit,  move  the  court  to  set 
aside  such  sale. 

[Ed.  Note.— For  cases  in  point  >ee  Cent  Dig. 
vol.  21,  Execution,  i  673.] 

2.  Appeal  ajto  Erbob — Review — Discretion 
or  Coubt. 

A  motion  to  set  aside  a  judicial  sale  is  ad- 
dressed to  the  reasonable  discretion  of  the  court 


and  in  the  absence  of  an  abuse  of  that  discre- 
tion this  court  will  not  interfere.  The  final 
decision  of  the  court  upon  such  motion  is  not 
conclusive  as  to  the  ultimate  rights  of  either 
party. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Comanche  Coun- 
ty; F.  E.  Gillette,  Judge. 

Action  by  the  City  National  Bank  of  Law- 
ton  against  O.  6.  Sparks.  Mary  E.  L.  Sparks 
Intervened.  Judgment  for  plaintiff,  and 
Mary  E.  L.  Sparks  brings  error. 

The  City  National  Bank  of  Lawton,  de- 
fendant In  error,  plaintiff  below,  sued  O.  O. 
Sparks,  the  husband  of  Mary  B.  L.  Sparks, 
plaintiff  In  error,  in  the  district  court  of 
Comanche  county,  on  a  promissory  note  for 
$150,  and  attached  lots  30,  81,  and  32,  In 
block  62,  In  that  city,  to  satisfy  the  debt. 
Later  Mary  E.  L.  Sparks  appeared,  and  with- 
out being  made  a  party  to  the  suit  filed  a 
motion  to  dissolve  the  attachment  setting  up 
claim  to  the  property  by  virtue  of  a  con- 
veyance from  her  husband  prior  to  the  levy- 
ing of  the  writ  Issues  were  Joined  upon  the 
main  case  and  the  motion  to  dissolve,  and 
on  November  16,  1904,  a  jury  was  waived 
and  the  motion  submitted  to  the  court  on  evi- 
dence introduced  by  the  movant  At  the 
close  of  the  testimony  the  court  overruled 
the  motion  upon  the  ground  that  the  con- 
veyance from  her  husband  was  made  In  fraud 
of  creditors,  and  rendered  Judgment  against 
him  on  the  note  for  principal,  Interest  and 
attorney's  fees,  and  ordered  that  execution 
Issue  for  $221.92,  with  Interest  thereon,  and 
that  the  lots  be  sold  to  satisfy  the  debt. 
Whereupon  the  movant,  Mary  E.  L.  Sparks, 
plaintiff  in  error,  filed  a  motion  for  a  new 
trial,  which  was  overruled,  to  which  she  ex- 
cepted, and  was  given  60  days  In  which  to 
make  and  serve  a  case-made  to  the  Supreme 
Court  On  June  11,  1906,  execution  Issued 
and  was  levied  on  said  lots,  which  were  sold 
at  sheriff's  sale  pursuant  to  said  order  of 
court.  On  September  10,  1906,  Mary  E.  L. 
Sparks,  plaintiff  in  error,  filed  a  motion  to 
set  aside  the  sale  on  the  ground  set  forth  in 
her  motion  to  dissolve  the  attachment,  and 
offered  to  prove  title  in  herself  from  her  hus- 
band, to  said  lots.  This  evidence  was  ex- 
cluded, and  the  sale  confirmed,  to  which 
plaintiff  In  error  objected  and  excepted,  and 
served  a  case-made  to  the  Supreme  Court  of 
the  territory  of  Oklahoma,  and  the  action  of 
the  court  in  refusing  to  set  aside  the  sale 
and  the  order  confirming  the  same  are  now 
before  us  for  review. 

Stevens  &  Myers,  for  plaintiff  in  error. 
Smith  &  Thomas,  for  defendant  in  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).  The  only  question  necessary  for  us 
to  determine  Is  whether  or  not  the  court  err- 
ed In  excluding  the  evidence  offered  by  plain- 
tiff in  error  to  show  title  In  herself  to  the 
lots  levied  upon  and  sold  pursuant  to  the 
order  of  the  court  and  in  refusing  to  set  aside 
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the  sale.  We  heartily  condemn  the  practice 
pursued  in  this  case  of  permitting  plaintiff 
in  error  to  move  to  dissolve  the  attachment, 
instead  of  requiring  her  to  Interplead  for 
the  attached  property ;  but  In  view  of  a  long 
line  of  Kansas  cases  recognizing  the  practice 
we  will  not  disturb  it  With  the  practice 
thus  established,  and  which  we  follow  re- 
luctantly, there  can  be  no  question  as  to  the 
right  of  plaintiff  in  error  to  file  her  motion 
to  dissolve  the  attachment  upon  the  ground 
that  the  lots  levied  upon  were  her  property. 
The  right  so  to  do  has  been  construed  by 
those  authorities  as  given  her  by  Wilson's 
Rev.  &  Ann.  St  Okl.  1908,  ft  4724,  which 
reads:  "A  motion  is  an  application  for  an 
order,  addressed  to  the  court,  or  a  judge  in 
vacation,  or  by  any  party  to  a  suit,  or  pro- 
ceeding, or  one  Interested  therein,  or  affected 
thereby."  And,  as  stated,  the  practice  has 
frequently  been  approved.  In  Green,  Admin- 
istrator, v.  McMurtry,  20  Kan.  189,  the  court 
said:  "The  fact  that  the  defendant  was  not 
legally  served  with  summons,  and  the  fact 
that  he  was  not  legally  and  technically  a  par- 
ty to  the  action,  would  not  deprive  him  of 
the  privilege  of  making  such  a  motion.  Any 
person  interested  in  this  suit  may  make  a 
motion  with  reference  to  his  interests,  wheth- 
er he  is  legally  and  technically  a  party  there- 
to or  not  Gen.  St  p.  734,  8  532;  White 
Crow  v.  White  Wing,  3  Kan.  276,  280;  Har- 
rison v.  Andrews,  18  Kan.  537;  Branner  v. 
Chapman,  11  Kan.  118;  Foreman  v.  Carter, 
9  Kan.  674."  Again,  in  Long  v.  Murphy,  27 
Kan.  375,  a  paragraph  in  the  syllabus  reads: 
"When  land  has  been  levied  upon  under  an 
order  of  attachment,  any  person  claiming  to 
be  the  owner  thereof  and  interested  in  dis- 
charging the  property  from  attachment  may, 
although  not  a  party  to  the  original  action, 
move  the  court  to  discbarge  the  attachment 
as  to  the  property  so  claimed  by  him." 

The  fact  that  this  motion  was  decided  ad- 
versely to  her  contention  did  not  preclude 
her  from  again  coming  in,  after  a  sale  of  the 
attached  property  to  satisfy  her  husband's 
debt  and  by  motion  to  set  aside  the  sale 
again  urging  that  the  property  belonged  to 
her.  This  has  been  the  practice  laid  down 
from  a  very  early  date.  White  Crow  v. 
White  Wing,  3  Kan.  276,  was  a  proceeding 
to  review  an  order  of  the  district  court  of 
Wyandotte  county  setting  aside  a  sale  made 
by  the  sheriff  of  that  county  upon  a  judg- 
ment rendered  therein.  In  that  case  the 
court  in  effect  held  that  any  person  interest- 
ed in  the  real  estate,  whether  party  to  the 
suit  or  not,  may  move  to  set  aside  the  sale 
at  any  time  before  confirmation,  and  may  of- 
fer evidence  In  support  of  his  contention. 
The  court,  in  passing,  said:  "It  is  a  motion 
the  defendant  had  a  right  to  make  at  any 
time  before  the  sale  was  confirmed.  That  he 
has  a  right  to  have  it  heard  no  one  will  deny. 
It  need  not  be  in  writing  unless  a  rule  of 
the  court  requires  It  to  be  so,  but  may  be  In- 
terposed orally  pending  the  motion  to  con- 


firm ;  and  the  court  is  bound  to  consider  It, 
no  matter  how  informally  made,  and  in  the 
consideration  of  it  not  only  is  the  court  not 
confined  by  the  suit  to  the  return  of  the  of- 
ficer, but  the  practice  always  has  been  to 
show  extraneous  facts  Invalidating  the  sale. 
•  *  •  The  sheriff  Is  not  authorized,  nor 
is  he  commanded,  to  sell  any  property  but 
that  of  the  debtor.  If  he  should  wantonly 
attempt  to  do  so,  no  one  would  deny  that  he 
would  be  abusing  the  process  of  the  court 
and  that  it  would  be  the  duty  of  the  court 
to  stop  him.  If,  upon  a  judgment  against 
A.,  he  should  levy  upon  property  conclusively 
shown  to  belong  to  B.,  and  sell  the  same, 
would  or  ought  any  court  hesitate  to  set 
the  sale  aside?  If,  upon  the  return  of  the 
officer,  B.  should  ask  to  have  the  sale  set 
aside,  and  offer  to  prove  by  affidavit  and  the 
production  of  the  papers  that  be  was  not 
only  the  owner,  but  that  A.  did  not  have  or 
pretend  to  have  any  Interest  whatever  in  it 
ought  not  the  sale  to  be  set  aside?  To  this 
extent  certainly,  the  court  would  have  a 
right  to  go.  •  *  *"  In  Harrison  v.  An- 
drews, 18  Kan.  535,  the  court  says:  "It  has 
already  been  decided  by  this  court  that 
where  land  has  been  sold  on  execution,  any 
person  claiming  to  be  the  owner  thereof  and 
interested  in  defeating  the  sale  may,  al- 
though he  may  not  be  a  party  to  the  suit 
move  the  court  to  set  aside  such  sale.  White 
Crow  v.  White  Wing,  8  Kan.  276 ;  Gen.  St 
p.  734,  §  632." 

Thus  it  will  be  seen  that  la  presenting  her 
motion  to  set  aside  this  sale  the  plaintiff  in 
error  was  clearly  within  her  rights;  but  It 
does  not  follow  that  the  court  erred  in  ex- 
cluding the  testimony  which  was  offered  to 
show  title  in  herself  to  the  property  sold  or 
in  refusing  to  set  aside  the  sale.  The  set- 
ting aside  of  the  sale  was  a  matter  which 
addressed  Itself  largely  to  the  discretion  of 
the  court,  and  In  the  absence  of  an  abuse 
of  discretion  we  would  not  feel  authorized  to 
interfere.  In  excluding  the  evidence  we  do 
not  think  the  court  erred,  much  less  abused 
any  discretion  It  might  have  in  the  premises. 
The  court  to  which  the  motion  was  addressed 
was  the  same  court,  and  for  that  matter  was 
presided  over  at  that  time  by  the  same  judge, 
who  heard  the  testimony  adduced  upon  the 
motion  of  plaintiff  In  error  to  dissolve  the  at- 
tachment In  passing  on  that  motion  the 
court  had  held  that  the  lots  were  not  the 
property  of  plaintiff  In  error,  having  been 
conveyed  to  her  prior  to  the  attachment  by 
her  husband,  the  attachment  debtor,  in  fraud 
of  his  creditors,  and  that  they  were  his 
property.  Then  why  was  it  necessary,  and 
why  should  we  require  the  court,  who  was 
already  familiar  with  the  facts,  to  again 
pass  upon  that  question? 

We  would  not  feel  warranted  in  thus  inter- 
fering with  the  discretion  of  the  court,  but 
are  Inclined  to  follow  the  reasoning  laid 
down  in  James  Z.  Gapen  et  al.  v.  L.  Stephen- 
son, 17  Kan.  618.   In  that  case  an  attacb- 
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meat  issued  against  the  property  of  one  Ga- 
pen, which  was  levied  on  certain  real  prop- 
erty claimed  by  him  aa  a  homestead.  He  filed 
a  motion  to  discharge  It  for  that  reason, 
claiming  the  property  as  exempt  The  motion 
was  overruled,  and  thereafter  his  wife  inter- 
posed the  same  objection  on  a  motion  to  set 
aside  the  sale  after  judgment  and  before  con- 
firmation, as  in  this  case.  The  Supreme 
Court  sustained  the  lower  court  in  refusing 
to  set  aside  the  sale.  In  passing,  speaking 
of  the  rights  of  the  wife  in  the  premises,  the 
court  said:  "Mary  E.  Gapen  waa  not  a  par- 
ty to  the  action  in  which  the  attachment  was 
issued,  or  judgment  rendered,  or  the  sale 
made.  None  of  her  rights  could  be  abridged 
by  any  judgment,  decree,  or  order  of  the 
court  to  which  she  was  neither  a  party  nor 
privy.  If  the  farm  in  controversy  is  a  home- 
stead, in  a  proper  proceeding  the  wife  can 
be  fully  heard,  and  the  law  will  give  her  a 
time,  a  place,  and  tribunal  to  establish  her 
legal  claims.  *  *  *  The  fact  that  the  wife 
joins  her  husband  in  the  motion  to  set  aside 
the  sale  does  not  make  her  a  party  to  the 
suit,  and  we  must  disregard  her  appearance 
in  the  matter,  and  consider  the  case  the  same 
as  if  the  motion  had  been  filed  by  James  Z. 
Gapen  alone.  •  *  *  The  motion  to  set 
aside  the  sale  because  the  property  was  a 
homestead  was  virtually  a  renewal  of  the 
motion  previously  made  by  Gapen,  and  over- 
ruled by  the  court,  to  discharge  the  attached 
property.  While  the  doctrine  of  res  adjudi- 
cata  in  its  strict  sense  does  not  appply  In  this 
case,  still  as  the  motion  was  once  denied 
and  exceptions  could  have  been  taken  there- 
to, and  as  the  decision  of  the  motion  will  not 
affect  the  ultimate  rights  of  the  parties  in 
a  regular  suit  involving  the  same  Issues,  we 
see  no  cause  for  the  Interference  of  this  court 
to  reverse  the  order  of  the  court  below  over- 
ruling the  motion  on  the  opinion  presented 
that  the  property  is  a  homestead.  The  court 
must  be  allowed  a  reasonable  discretion  in 
each  case  in  determining  what  shall  and  what 
shall  not  be  sufficient  ground  to  set  aside  a 
sale.'  White  Crow  v.  White  Wing,  3  Kan. 
276." 

Hence,  as  Mary  E.  I*  Sparks,  plaintiff  in 
error,  was  never  a  party  to  this  suit,  never 
having  become  such  either  by  moving  to  dis- 
solve the  attachment  or  to  set  aside  this 
sale,  it  Is  impossible  to  say  that  the  ques- 
tion of  the  ownership  of  the  attached  prop- 
erty is  res  adjudicata,  and  for  that  reason, 
and  as  the  decision  of  the  motion  presented 
will  not  affect  the  ultimate  rights  of  this 
movant  in  a  regular  suit  involving  the  same 
issues,  as,  for  Instance,  one  to  quiet  her  title, 
or  a  suit  in  ejectment  against  the  purchaser, 
we  see  no  cause  to  interfere,  and  reverse  the 
order  of  the  court  below  overruling  her  mo- 
tion to  set  aside  the  sale,  especially  as  the 
lower  court  In  every  case  must  be  allowed  a 
reasonable,  If  not  a  wide,  discretion  In  de- 
termining what  shall  or  what  shall  not  be 
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sufficient  ground  for  so  doing.  Treptow  v. 
Base,  10  Kan.  170;  Harrison  v.  Andrews,  18 
Kan.  585. 

The  judgment  of  the  lower  court  is  af- 
firmed.  All  the  Justices  concur. 


BICKER  NAT.  BANK  v.  STONE. 
(Supreme  Court  of  Oklahoma.    Sept.  8,  1908.) 

1.  Principal  and  Agent— Authority— Ques- 
tion FOB  JUBT. 

The  apparent  authority  of  an  agent  is  to  be 
gathered  from  all  the  facts  and  circumstances  in 
evidence,  and  is  a  question  of  fact  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  9  724.] 

2.  Banks  and  Banking— National  Banks— 
Authority  or  Agents. 

A  national  bank  has  power  under  the  bank- 
ing laws  of  .the  United  States,  to  intrust  to  its 
agents  such  authority  as  Is  required  to  meet  all 
the  legitimate  demands  of  its  authorized  busi- 
ness and  to  conduct  its  affairs  within  the  scope 
of  its  charter  safely  and  prudently. 

3.  Pbincipal  and  Aobnt  —  Authobitt  or 
Agent. 

Authority,  whether  general  or  special,  con- 
ferred upon  an  agent,  1b  to  be  construed  as  in- 
cluding only  the  usual  means  appropriate  to  the 
end.  Even  if  a  general  discretion  is  Tested  in 
an  agent,  it  1b  not  deemed  to  be  unlimited.  It 
must  be  exercised  in  a  reasonable  manner,  and 
cannot  be  resorted  to  to  justify  acts  which  the 
principal  could  not  be  presumed  to  Intend. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  8  254.] 

(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory, Sitting  at  Chlckasha ;  J.  T.  Dickerson, 
Judge. 

Action  by  B,  E.  Stone  against  the  Bicker 
National  Bank.  Judgment  for  plaintiff.  De- 
fendant appeals.  Modified. 

Charles  M.  Fechhelmer  and  Gilmore  & 
Brown,  for  appellant  Gilbert  ft  Bond,  for 
appellee. 

KANE,  J.  This  was  an  action  commenced 
by  the  appellee,  plaintiff  below,  against  the 
Bicker  National  Bank,  the  appellant  defend- 
ant below,  to  recover  a  certain  sum  of  money 
which  the  plaintiff  alleged  was  due  him  from 
the  defendant  on  account  of  personal  services 
rendered.  It  seems  that  during  the  year 
1900  and  thereafter  the  defendant  employed 
one  G.  M.  Smith  to  solicit  loans  for  It  at  the 
stockyards  at  Kansas  City,  Mo.;  that  said 
Smith  also  kept  a  general  oversight  of  its 
loans*  on  cattle,  with  a'  view  to  the  preserva- 
tion of  the  security  and  the  protection  of  the 
interests  of  the  bank.  During  the  year  1900 
Maxwell  A  Morris  and  Blanton  &  Morris 
were  engaged  in  the  cattle  business  in  the 
Chickasaw  Nation,  Indian  Territory,  and  bor- 
rowed from  the  defendant  large  sums  of 
money,  which  were  secured  by  chattel  mort- 
gages on  cattle  located  In  the  Indian  Terri- 
tory. In  the  latter  part  of  the  year  1902  the 
defendant  became  uneasy  about- the  condition 
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of  their  security,  and  placed  the  same  for 
investigation  and  action  in  the  hands  of  their 
agent,  G.  M.  Smith ;  the  defendant  being  In- 
formed that  Maxwell  &  Morris  and  Blanton 
&  Morris  were  not  In  a  condition  financially 
to  procure  feed  and  care  for  the  cattle  dur- 
ing the  winter  months  of  1902-03,  and  that 
mortgages  subsequent  to  theirs  had  been  ex- 
ecuted in  favor  of  parties  at  Kansas  City, 
making  It  impossible  to  take  additional  se- 
curity or  new  mortgages  without  making 
them  subsequent  and  Inferior  to  the  mort- 
gages held  by  the  Kansas  City  parties.  In 
order  to  get  means  to  winter  the  cattle  cover- 
ed by  their  first  mortgage,  negotiations  were 
entered  into  between  Maxwell  ft  Morris  and 
Blanton  &  Morris  and  the  defendant,  which 
resulted  In  an  agreement  on  the  part  of  the 
defendant  to  loan  Maxwell  &  Morris  and 
Blanton  &  Morris  about  $20,000;  to  be  used 
In  caring  for  the  cattle  during  the  winter. 
Maxwell  &  Morris  and  Blanton  &  Morris  ac- 
cordingly executed  their  notes  to  appellant 
for  about  $20,000  and  secured  the  same  by 
mortgages  on  their  cattle. 

It  appears  from  the  evidence  that  there 
were  other  cattle  than  those  covered  by  the 
mortgages  mixed  with  the  cattle  upon  which 
the  appellant  held  their  mortgages,  from 
which  it  was  necessary  for  the  appellant  to 
protect  the  feed  for  which  they  were  paying. 
In  order  to  be  assured  that  the  funds  so  to 
be  advanced  by  appellant  were  applied  In  car- 
ing for  the  cattle  covered  by  appellant's  mort- 
gages, G.  M.  Smith  sent  J.  M.  Edelen  to  the 
Indian  Territory,  to  remain  with  the  cattle 
and  to  see  that  the  funds  advanced  were 
properly  applied.  Later  said  Smith  recalled 
said  Edelen  and  sent  one  Daniel  Callahan 
to  the  Indian  Territory  to  take  his  place. 
The  funds  were  held  by  G.  M.  Smith,  and, 
when  it  was  necessary  to  have  money  for 
tbe  purpose  of  buying  feed  or  making  other 
provisions  for  the  care  of  said  mortgaged 
cattle,  Blanton  &  Morris  or  Maxwell  &  Mor- 
ris would  make  a  draft  on  G.  M.  Smith  at 
Kansas  City  for  the  amount  of  money  then 
required,  and  submit  this  draft  to  Edelen  or 
Callahan,  with  a  statement  of  the  purpose 
to  which  the  money  was  to  be  applied,  and 
Edelen  or  Callahan  would  O.  K.  the  draft, 
and  it  would  be  forwarded  to  Kansas  City 
for  collection  and  paid  by  Smith  out  of  the 
$20,000  loan.  The  evidence  also  shows:  That 
appellee  had  been  in  charge  of  the  cattle, 
about  5,000  head,  in  which  the  appellant  held 
something  over  $100,000  interest,  since  Octo- 
ber, 1900,  or  three  years  prior  to  the  insti- 
tution of  this  suit.  That  he  was  foreman, 
and  had  control  of  and  was  familiar  with  the 
cattle,  their  location,  etc.  When  Edelen  went 
to  the  Indian  Territory  in  November,  1902, 
the  appellee  was  still  so  employed.  At  that 
time,  about  the  15th  or  20th  of  November, 
1902,  Edelen  requested  appellee  to  remain 
and  work  with  the  cattle  covered  by  appel- 
lant's mortgages,  and  according  to  his  com- 
plaint he  began  work  under  his  contract  with 


Edelen  on  the  20th  day  of  November,  1902. 
That,  In  order  to  procure  his  services  as 
foreman  of  the  ranch  on  which  the  cattle 
were  located,  the  appellant,  through  its  agents. 
Edelen  and  Smith,  bargained  with  the  appel- 
lee that  they  would  pay  him  all  back  wages 
then  due  him  from  Maxwell  &  Morris  and 
Morris  &  Blanton,  the  amount  of  which  at 
that  time  was  unascertained,  but  which  the 
appellee  stated  was  a  big  amount,  and  would 
pay  him  from  that  time  on  until  such  time 
as  the  cattle  should  be  disposed  of  the  Bum 
of  $50  per  month  and  all  expenses.  That  be 
earned  after  commencing  his  employment  the 
sum  of  $025. 

The  defendant  denied  Its  liability,  and  on 
the  lBsues  thus  joined  the  case  was  tried  be- 
fore a  Jury,  and  a  verdict  was  returned  in 
favor  of  the  plaintiff  in  the  sum  of  $1,250. 
The  court  ordered  a  remittitur  of  $150  from 
the  verdict,  which  remittitur  was  entered  by 
the  plaintiff,  and  a  judgment  rendered  for 
the  sum  of  $1100.  From  this  judgment  the 
appellant  appealed  to  the  Court  of  Appeals 
of  the  Indian  Territory,  and  the  case  was 
transferred  to  this  court  under  the  terms  of 
the  Enabling  Act  and  the.  schedule  to  the 
Constitution. 

The  appellant's  specification  of  error  con- 
tains eight  assignments;  but,  as  counsel  con- 
fined his  argument  to  two  of  these,  we  do 
not  deem  it  necessary  to  notice  the  others. 
Counsel  for  appellant,  in  his  brief,  states 
his  position  as  follows:  "The  appellant,  not 
waiving  its  other  specifications,  of  error,  de- 
sires to  address  its  argument  for  a  reversal 
of  this  cause  chiefly  to  two  propositions: 
"First  The  court  erred  In  refusing  to  give 
the  peremptory  charge  requested  by  the  ap- 
pellant. Second.  If  this  court  shall  be  of 
opinion  that  the  appellant's  request  for  a 
peremptory  charge  was  properly  refused, 
nevertheless  the  judgment  is  excessive  by  at 
least  the  sum  of  $625,  and  to  that  extent  at 
least  Is  not  supported  by  the  evidence  and 
is  contrary  to  law.  As  shown  in  the  opening 
statement,  tbe  quotations  from  tbe  appel- 
lee's petition,  and  from  his  testimony,  the 
$1,100  at  which  the  judgment  now  stands 
is  made  up  of  two  items:  First,  of  $625 
claimed  to  have  been  earned  by  the  appellee 
as  an  employe  of  Maxwell  &  Morris  before  he 
entered  into  the  pretended  contract  with 
Edelen;  and,  second,  of  the  sum  of  $475 
claimed  to  have  been  earned  by  the  appellee 
while  he  was  working  under  the  pretended 
contract  with  Edelen." 

On  the  first  proposition  the  question  of 
the  agency  of  Edelen  and  Callahan  was  sub- 
mitted to  the  jury,  and,  as  there  was  some 
evidence  to  show  that  then*  authority  was 
broad  enough  to  empower  them  to  employ 
men  for  the  purpose  of  taking  care  of  the 
defendant's  Interest  In  the  mortgaged  prop- 
erty, that  question  must  be  deemed  to  be 
settled.  "The  apparent  authority  of  the  agent 
Is  to  be  gathered  from  all  the  facts  and  cir- 
cumstances in  evidence,  and  Is  a  question 
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of  fact  for  the  Jury."  1  Am.  ft  Eng.  Enc  of 
L.  (2d  Ed.)  900;  Nicholson  v.  Golden,  27 
Mo.  App.  132.  That  a  national  bank  has 
power  under  the  banking  laws  of  the  United 
States  to  Intrust  to  its  agent  such  authority 
as  is  required  to  meet  all  of  the  legitimate 
demands  of  Its  authorized  business,  and  to 
enable  It  to  conduct  Its  affairs  within  the* 
general  scope  of  Its  charter  safely  and  pru- 
dently, is  settled  by  a  long  line  of  well-con- 
sidered decisions.  Mr.  Chief  Justice  Walte 
In  First  National  Bank  of  Charlotte  v.  Na- 
tional Exchange  Bank  of  Baltimore,  02  U.  S. 
122,  23  L.  Ed.  670,  in  construing  the  powers 
of  national  banks  under  the  national  bank- 
ing laws  of  the  United  States  (Act  June  3, 
1864,  c.  106,  18  Stat  00),  says:  "Authority 
is  thus  given  to  transact  such  a  banking 
business  as  Is  specified,  and  all  Incidental 
powers  necessary  to  carry  It  on  are  granted. 
These  powers  are  such  as  are  required  to 
meet  all  the  legitimate  demands  of  the  au- 
thorized business,  and  to  enable  a  bank  to 
conduct  Its  affairs  within  the  general  scope 
of  Its  charter  safely  and  prudently.  This 
necessarily  Implies  the  right  of  a  bank  to  in- 
cur liabilities  in  the  regular  course  of  its 
business,  as  well  as 'to  become  the  creditor 
of  others.  Its  own  obligations  must  be  met, 
and  debts  due  to  it  collected  or  secured." 
To  our  mind  that  part  of  the  contract  made 
by  the  agent  of  the  bank  employing  the  ap- 
pellee to  protect  the  cattle  held  as  security 
at  a  stipulated  wage  per  month  was  entirely 
within  the  scope  of  his  authority,  and  such 
power  was  safely  and  prudently  exercised. 
The  appellee,  therefore,  was  Justly  entitled 
to  compensation  for  his  services  at  the  rate 
of  $60  per  month  for  the  time  he  was  em- 
ployed. 

On  the  second  proposition  we  see  no  room 
for  the  application  of  the  above  principle. 
The  circumstances  of  his  employment  are 
stated  by  the  appellee  In  his  evidence  as 
follows:  "He  [Edelen]  says:  'Mr.  Stone, 
I  understand  you  are  thinking  about  quitting 
Capt  Morris r  I  says:  'Well,  under  the 
conditions,  I  am;  yes,  sir.*  He  says:  «I  do 
not  see  how  In  the  world  Capt.  Morris  can 
do  without  you,  and  we  have  got  to  have  you 
here.'  I  says:  'Mr.  Edelen,  there  Is  only 
one  way  you  can  keep  me  here,  and  that  is  to 
pay  me  what  Capt.  Morris  owes  me.'  He 
says:  'I  will  agree  to  pay  you.*  He  says: 
•You  stay  here.  If  your  salary  isn't  suffi- 
cient, I  will  make  it  so.'  I  says:  'So  far  as 
my  salary  is  concerned  I  will  stay  with  Capt. 
Morris  for  the  same  salary.'  He  says:  'What 
Is  your  salary?'  I  says:  *$50  a  month.'  He 
says:  'I  wouldn't  think  you  would  have  work- 
ed for  $50  a  month.'  I  says:  'I  will  stay  for 
$50  a  month  for  Capt.  Morris'  sake.'  I  says: 
•Will  you  pay  me  from  now  on,  or  pay  me 
back  salary?  He  says:  'We  will  pay  you 
what  Capt  Morris  owes  you,  and  pay  you 
for  your  time  from  now  on.' "  Mr.  Stone 
also  testified  as  follows:  "Q.  Did  you  tell  Mr. 
Edelen  in  1002,  when  he  came  out  there,  how 


much  Capt.  Morris  owed  you?  A  I  told  him 
Capt  Morris  owed  me  a  big  amount  of  mon- 
ey. Q.  You  never  told  him  any  amount? 
A.  No,  sir;  I  told  him:  'Capt  Morris  owes 
me  a  big  amount  of  money.  He  has  paid  me 
very  little.*  Q.  Then  you  want  this  jury  to 
understand  that  Edelen  agreed  to  pay  you 
whatever  Maxwell  &  Morris  owed  you,  with- 
out knowing  how  much  that  was?  A.  Mr. 
Edelen  guaranteed  my  money.  Q.  Answer 
my  question.  A.  Yes,  sir.  Q.  Do  you  want 
to  tell  the  Jury  that?  A  I  want  to  tell  the 
Jury  that;  yes,  sir." 

We  believe  that  the  facts  as  above  stated 
did  not  constitute  a  contract  of  guaranty; 
that  the  sole  object  of  the  agent  Edelen,  In 
promising  to  pay  the  debt  of  Maxwell  &  Mor- 
ris and  Blanton  &  Morris,  was  to  promote 
the  Interest  of  the  bank  in  procuring  the 
services  of  the  appellee  and  not  to  make  It 
guarantor.  Guaranty  Is  defined  by  Mr.  Black 
in  his  Law  Dictionary  (page  550)  to  be:  "A 
promise  to  answer  for  the  payment  of  some 
debt  or  the  performance  of  some  duty,  in 
case  of  the  failure  of  another  person,  who, 
in  the  first  instance,  Is  liable  to  such  pay- 
ment or  performance.  A  guaranty  is  an  un- 
dertaking by  one  person  to  be  answerable  for 
the  payment  of  some  debt,  or  the  due  per- 
formance of  some  contract  or  duty,  by  anoth- 
er person,  who  himself  remains  liable  to  pay 
or  perform  the  same."  There  are  none  of  the 
elements  of  guaranty  as  above  defined  In  the 
contract  entered  Into  by  Mr.  Edelen  and  the 
appellee,  and  the  contract,  therefore,  must  be 
treated  as  one  of  hire.  But  the  authority  to 
employ  men,  in  the  absence  of  an  express  au- 
thorization to  do  it  In  an  unusual  manner 
and  upon  unusual  terms,  carried  with  it  only 
the  power  to  hire  upon  usual  and  ordinary 
terms.  Even  a  general  agent  cannot  enter 
into  contracts  of  an  unusual  and  extraordi- 
nary character  without  special  authority. 
Mr.  Mechem,  in  his  work  on  Agency  (section 
305),  discussing  the  powers  of  a  general  man- 
aging agent  says:  "In  general  terms  it  may 
be  said  that  such  an  agent  has  implied  au- 
thority to  do  those  things  which  are  neces- 
sary and  proper  to  be  done  In  carrying  out 
the  business  in  its  usual  and  accustomed  way, 
and  which  the  principal  could  aud  would 
usually  do  In  like  cases  if  present."  Mr. 
Story,  In  his  work  on  Agency  (0th  Ed.,  8  83), 
discussing  the  same  subject  says:  "If  the 
authority  is  special,  it  Is  construed  to  Include 
only  the  usual  means  appropriate  to  the 
end.  If  the  authority  is  general,  It  is  still 
construed  to  be  limited  to  the  usual  means 
to  accomplish  the  end.  Even  If  a  general 
discretion  Is  vested  In  the  agent  It  Is  not 
deemed  to  be  unlimited ;  but  It  must  be  exer- 
cised in  a  reasonable  manner,  and  cannot  be 
resorted  to  in  order  to  Justify  acts  which  the 
principal  could  not  be  presumed  to  intend." 

Granting  that  Edelen  had  authority  to  hire 
men  to  look  after  the  Maxwell  &  Morris  cat- 
tle, he  was  not  thereby  authorized  to  bind 
his  principal  by  an  unusual  contract  which 
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from  the  very  nature  of  the  business  it  could 
not  be  supposed  his  principal  would  under- 
take to  enter  into.  Authority,  whether  gen- 
eral or  special,  conferred  upon  an  agent,  is 
to  be  construed  as  Including  only  the  usual 
means  appropriate  to  the  end.  Even  If  a 
general  discretion  is  vested  in  an  agent,  it  is 
not  deemed  to  be  unlimited.  It  must  be  ex- 
ercised in  a  reasonable  manner,  and  cannot 
be  resorted  to  to  justify  acts  which  the  prin- 
cipal could  not  be  presumed  to  intend.  Ex- 
press Co.  v.  Trego,  35  Md.  47.  Doan,  King 
&  Co.  v.  Duncan,  18  III.  96,  is  another  case 
where  the  principle  applicable  here  is  well 
stated:  "A  clerk  who  sells  goods,  keeps 
books,  and  assists  generally  under  the  super- 
vision of  his  employer,  has  not,  from  the  fact 
of  his  employment,  authority  to  purchase 
goods  abroad  on  the  credit  and  account  of  his 
principal.  Only  such  powers  are  presumed  to 
be  confided  to  a  clerk  as,  in  view  of  the 
usual  course  of  trade,  are  necessarily  and 
usually  exercised  by  other  clerks  in  the 
same  line  of  business,  and  as  are  adapted  to 
the  purposes  of  his  employment."  Mr.  Jus- 
tice Skinner,  who  delivered  the  opinion  for 
the  court,  further  says:  "A  different  rule 
of  law  from  what  Is  here  declared  would  sub- 
ject merchants  to  ruin  by  foreign  purchases 
of  clerks,  employed  with  no  intention  to  con- 
fer upon  them  power  to  act  beyond  the  or- 
dinary business  incident  to  the  sale  of  goods 
at  the  place  where  the  merchant  is  located." 

The  appellee,  in  the  case  at  bar,  had  been 
working  for  $60  a  month  for  several  years 
prior  to  his  contract  with  Edelen,  and  $50  per 
month  was  the  value  he  placed  upon  his  own 
services  under  his  contract  with  Edelen.  The 
payment  of  the  big  amount  that  Maxwell  & 
Morris  owed  him  was  not  to  be  taken  as  com- 
pensation for  his  services,  but  merely  as  an 
Inducement  for  him  to  remain  in  the  employ- 
ment of  the  bank  an  indeterminate  period  of 
time.  According  to  his  own  statement  he  was 
not  employed  for  a  week,  month,  or  a  year, 
or  any  other  definite  time.  He  might  have 
quit  at  the  end  of  any  of  these  periods,  and 
claimed  payment  for  the  full  amount  of  the 
bonus.  To  permit  this  latitude  to  an  agent 
of  a  national  bank  clothed  with  authority  to 
hire  men  to  perform  such  duties  as  the  ap- 
pellee, by  the  nature  of  his  employment,  was 
called  upon  to  perform,  might  very  well  sub- 
ject it  to  ruin,  and  probably  visit  serious  con- 
sequences upon  its  depositors  and  stockhold- 
ers. Mr.  Chief  Justice  Shaw,  in  Shaw  et  al. 
v.  Stone  et  al.,  1  Cush.  (Mass.)  228,  states 
the  principle  as  follows:  "A  general  agent 
for  buying  and  selling  cannot,  without  special 
authority,  resort  to  extraordinary  and  ex- 
pensive means  to  raise  money  for  Its  prin- 
cipal." The  case  of  Lumber  Company  v.  Mof- 
fat, 134  Fed.  836,  67  C.  C.  A.  442,  involved 
the  same  principle.  In  that  case  the  facts 
were  that  the  Chicago  Lumber  Company,  of 
Denver,  became  insolvent,  owing  the  Pacific 
Lumber  Company  $2,700.  Moffat,  the  de- 
fendant, acquired  the  business  of  the  Chicago 


Lumber  Company,  and  employed  one  Vree- 
land  as  his  agent  to  manage  the  business, 
with  authority  to  buy  and  sell  lumber.  Vree- 
land  made  a  contract  in  Moffat's  name  with 
the  plaintiff  for  the  purchase  by  Moffat  from 
plaintiff  of  90  cars  of  shingles  at  a  specified 
price,  which  was  20  cents  per  1,000  above  the 
market  price  for  shingles,  making  a  total 
of  $2,700  in  excess  of  the  then  market  price ; 
the  purpose  being  to  have  Moffat  Indirectly 
assume  and  pay  the  $2,700  debt  of  the  Chica- 
go Lumber  Company.  Moffat  received  and 
paid  for  part  of  the  shingles,  and  then,  learn- 
ing the  facts,  repudiated  the  contract  In 
the  suit  on  the  contract  it  was  held  that  the 
contract  was  void  and  plaintiff  could  not  re- 
cover. Judge  Lochren,  who  delivered  the 
opinion  of  the  court,  in  speaking  of  the  pow- 
er of  a  general  agent  to  bind  bis  principal 
under  the  above  state  of  facts,  says:  "Vree- 
land's  authority  as  agent  to  purchase  and 
sell  lumber  and  shingles  and  to  manage  that 
business  for  defendant,  however  general,  did 
not  authorize  him  to  obligate  and  bind  his 
principal  to  pay  the  debt  of  another." 

The  case  most  pointedly  illustrating  the 
principle  governing  the  case  at  bar  called  to 
our  attention  is  Holloway  v.  Stephens  et  aL, 
2  Thomp.  &  C.  (N.  Y.)  562.  The  facts  were 
that  the  plaintiff  was  engaged  in  the  business 
of  manufacturing,  advertising,  and  selling 
patent  medicines.  One  Hay  dock  was  his 
managing  agent.  The  amount  of  the  annual 
business  was  about  $50,000.  Haydock,  in  be- 
half of  plaintiff,  Holloway,  made  a  contract 
with  the  defendant  Stephens  for  advertising 
plaintiff's  business  and  remedies  in  Mexico  and 
South  America  at  an  expense  of  about  $130,- 
000  yearly.  Holloway  brought  suit  against 
Stephens  for  a  rescission  of  the  contract  and 
to  enjoin  him  from  prosecuting  suits  upon  it 
The  trial  court  gave  Stephens  judgment  for 
breach  of  the  contract  In  reversing  that 
judgment  Mr.  Justice  Daniel,  who  delivered 
the  opinion  of  the  court,  says:  "The  agent 
was  authorized  to  do  whatever  was  requisite 
and  necessary  to  be  done  in  and  about  that 
business  as  fully  as  the  plaintiff  might  do  in 
case  he  was  personally  present  This  confer- 
red upon  the  agent  all  of  the  powers  the  busi- 
ness itself  could  indicate  that  he  possessed 
to  persons  dealing  with  him.  They  could  in- 
fer no  greater  authority  from  the  manner  in 
which  the  business  would  ordinarily  be  car- 
ried on.  This  made  the  agent  a  general  one, 
but  at  the  same  time  his  powers  were,  in  ei- 
ther view,  limited  to  what  was  required  to 
be  done  in  the  management  and  transaction 
of  the  business  under  his  control;  for  even  a 
general  agent  cannot  bind  his  principal  for 
the  performance  of  any  act  beyond  the  appar- 
ent and  ostensible  scope  of  his  authority.  He 
is  to  be  presumed  to  have  all  the  power  which 
the  nature  of  the  business  he  may  be  engaged 
in  requires  to  be  used;  but  when  he  exceeds 
such  powers,  even  the  acts  of  a  general  agent 
will  fail  to  bind  his  principal,  for  third  per- 
sons have  no  reason  to  suppose  that  powers 
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not  properly  exercised  In  the  business  Intrust- 
ed to  him  have  been  conferred  even  on  a  gen- 
eral agent  by  his  principal.  •  *'  *  How 
the  advertisement  of  such  a  business  In  for- 
eign languages  and  in  foreign  countries  to  the 
extent  agreed  upon  between  the  plaintiff's 
agent  and  the  defendant  can  be  brought  with- 
in the  scope  of  the  agent's  own  power  Is  not 
made  to  appear  from  the  case  presented." 
On  the  same  subject  Justice  Daniels  further 
says:  "These  agreements  stipulated  for  the 
advertisement  of  plaintiff's  compounds  for  a 
period  of  two  years  at  an  expense  exceeding 
$130,000  per  year.  While  it  is  not  necessary 
to  decide  the  point  now,  it  can  hardly  be  con- 
ceived to  be  possible  that  the  credulity  of 
the  defendant  would  have  permitted  him  to 
suppose  that  the  plaintiffs  business  could  re- 
quire such  an  expenditure,  or  that  his  agent 
had  any  power  to  increase  it." 

While  the  amount  Involved  In  the  case  at 
bar  is  not  a  large  one,  yet  the  principle  is  the 
same,  and  if  It  was  conceded  that  the  agent, 
authorized  to  hire  men  for  his  principal, 
could,  in  addition  to  contracting  for  the  pay- 
ment of  ordinary  and  usual  wages  per  month, 
also  bind  his  principal  to  pay  an  unliquidated 
sum  due  the  employe  from  a  former  employer, 
merely  to  Induce  the  employe  to  continue  In 
the  service  for  an  undetermined  length  of 
time,  it  would  throw  down  the  bars  to  fraud, 
and  permit  a  looseness  in  the  business  trans- 
actions of  banking  concerns  which  we  are  sat- 
isfied the  law  and  facts  of  this  case  do  not 
warrant  If  the  contention  of  the  appellee 
was  granted,  the  sum  of  $625. would  become 
due  immediately  upon  his  continuing  in  the 
service  of  the  bank  for  one  day,  and  the 
amount  due  could  as  well  be  $1,000  or  $10,000 
as  the  amount  he  sued  for. 

Counsel  for  appellee  argues  that  the  appel- 
lant had  more  than  $100,000  Invested  In  the 
cattle  hundreds  of  miles  away  from  its  prin- 
cipal place  of  business.  It  was  informed  that 
the  mortgagors  were  in  such  financial  condi- 
tion that  they  could  not  procure  feed  for  the 
cattle  and  care  for  them  during  the  winter 
month's.  They  sent  their  agent  to  make  an 
Investigation,  and  clothed  him  with  authority 
to  use  his  best  judgment  in  the  matter  at  that 
particular  moment  and  report  He  finds  the 
cattle  on  the  ranch  in  charge  of  a  man  famil- 
iar with  them  and  who  had  exercised  control 
over  them  since  1800.  He  knows  that  this 
man  Is  necessarily  the  proper  man  to  continue 
In  control  of  the  property  of  his  principal. 
Confronted  with  this  condition  of  affairs,  If  it 
was  necessary  for  him  to  pay  a  debt  for  la- 
bor previously  contracted  upon  these  cattle 
In  order  to  obtain  the  services  of  a  man  nec- 
essary to  his  principal,  would  the  contract  be 
supported  by  sufficient  consideration?  We 
bave  answered  counsel's  question  in  the  neg- 
ative, basing  our  answer  upon  the  facts  as 
they  have  been  found  by  the  Jury;  but  even 
on  the  hypothesis  stated  by  counsel  we  must 
still  answer  in  the  negative.   The  evidence 


does  not  show  such  an  emergency  as  would 
warrant  the  agent  In  making  such  an  extra- 
ordinary and  unusual  contract  In  order  to 
procure  the  necessary  labor  to  protect  the  in- 
terests of  his  principal.  There  is  no  question 
but  fair  and  reasonable  compensation  for  the 
services  of  appellee  would  have  been  $50  per 
month.  That  was  what  he  had  been  receiv- 
ing before  his  contract  with  Edelen,  and  that 
was  what  he  thereafter  held  his  services  to 
be  worth.  The  big  amount  that  Morris  & 
Maxwell  owed  him  for  previous  services  was 
merely  to  Induce  him  to  take  employment 
with  the  appellant,  without  any  showing  or 
pretense  that  his  services  were  indispensable, 
or  that  the  nature  of  the  employment  was 
such  that  the  Interest  of  the  bank  would  be 
seriously  Jeopardized' if  he  did  not  accept  the 
employment.  It  seems  to  us  that  it  can 
hardly  be  conceived  to  be  possible  that  the 
credulity  of  appellee  would  have  permitted 
him  to  suppose  that  the  agent  of  the  Ricker 
National  Bank  had  any  power  to  make  such 
an  unusual  contract 

The  judgment  of  the  court  below  will 
therefore  be  modified,  by  setting  aside  that 
part  thereof  allowing  the  appellant  the  sum 
of  $625  alleged  to  have  been  due  him  from 
Maxwell  &  Morris  and  Blanton  &  Morris,  and 
is  affirmed  in  all  other  particulars.  All  the 
Justices  concur. 


DAVIS,  County  Judge,  v.  CARUTHERS,  Dis- 
trict Judge. 
(Supreme  Court  of  Oklahoma.   Sept  25,  1908.) 

1.  Mandamus— Subjects  and  Purposes  or 
Relief— Transfer  of  Records  bt  Coubt. 

A  writ  of  mandamus  will  lie  to  require  the 
judge  of  a  district  court,  as  the  successor  of  the 
United  States  Court  in  the  Indian  Territory 
formerly  located  in  the  territory  embraced  by  the 
county  in  which  such  district  court  sits,  to  cause 
by  proper  orders  all  matters,  proceedings,  records, 
books,  papers,  and  documents  pertaining  to  all 
original  causes  or  proceedings  relating  to  es- 
tates transferred  to  such  district  court  from 
such  United  States  Court,  to  be  transferred  to 
the  county  court  of  such  county. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Mandamus,  §  90.] 

2.  Same— Parties. 

Such  action  may  be  brought  in  the  name 
of  the  state,  on  the  relation  of  the  county  judge, 
or  any  other  proper  party. 

[Ed.  Note.— For  cases  in  point  ■««  Cent.  Dig. 
vol.  38,  Mandamus,  §  287.] 

3.  Parties— Defect  of— Waiver. 

When  not  brought  in  the  name  of  the  state 
on  the  relation  of  a  proper  party,  but  in  the 
name  of  such  a  party,  and  the  respondent  de- 
fends by  a  genera]  demurrer,  neither  raising  the 
question  by  a  special  demurrer  or  otherwise, 
such  question  of  defect  of  parties  is  waived. 

£Ed.  Note.— For  cases  in  point  see  Cent.  Di*. 
vol.  37,  Parties,  §§  116,  167.] 

(Syllabus  by  the  Court.) 

Original  petition  for  mandamus  by  Joslab 
G.  Davis,  as  judge  of  the  county  court,  etc., 
against  John  Caruthers,  as  judge  of  the  dis- 
trict court  etc.    Writ  awarded,  but  only  on 
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further  application,  if  certain  order  be  not 
made. 

This  action  was  begun  on  the  19th  day  of 
May,  A.  D.  1908,  in  this  court,  by  the  relator 
filing  his  petition  herein,  alleging  that  at  the 
general  election  held  In  tbls  state  on  the  17th 
day  of  September,  A  D.  1907,  he  was  duly 
elected  to  tbe  office  of  county  judge  of  Creek 
county,  receiving  a  majority  of  the  votes  cast 
In  said  county  at  said  election  for  said  office, 
and  that  be  duly  qualified  as  such  judge,  and 
has  since  the  admission  of  the  state  into  tbe 
Union  held  said  office  and  discharged  tbe  du- 
ties thereof,  and  is  now  the  duly  qualified 
and  acting  county  judge  of  said  county ;  that 
at  the  same  election  the  respondent,  John 
Oaruthers,  was  duly  elected  to  the  office  of 
district  judge  for  the  district  court  of  the 
Ninth  judicial  district  of  said  state,  and  duly 
qualified  as  such,  and  since  the  16th  day  of 
November,  A  D.  1907,  has  held  said  office  and 
discharged  the  duties  thereof,  and  is  now  the 
duly  elected,  qualified,  and  acting  district 
judge  for  said  district  and  county.  Relator 
further  alleges  that  the  district  court  of  said 
county  is  in  possession  of  the  proceedings, 
records,  books,  papers,  and  documents  per- 
taining to  all  causes  and  proceedings  relating 
to  estates  which  were  pending  in  the  United 
States  Court  for  the  Western  District  of  the 
Indian  Territory  when  Oklahoma  was  admit- 
ted as  a  state;  that  said  court  became  pos- 
sessed of  said  proceedings,  records,  books, 
papers,  and  documents  as  successor  to  the 
United  States  Court,  and  it  became  and  Is 
the  duty  of  the  respondent,  as  judge  of  said 
court,  under  the  terms  of  the  Enabling  Act 
and  the  Constitution  of  the  state  of  Oklaho- 
ma, to  cause  to  be  transferred  to  the  county 
court  in  which  the  city  of  Sapulpa  is  located 
all  of  said  matters,  proceedings,  records, 
books,  papers,  and  documents.  Relator  fur- 
ther alleges  that  on  tbe  11th  day  of  Decem- 
ber, A  D.  1907,  the  district  court  for  said 
county  of  Creek  being  In  session,  relator,  as 
judge  of  the  county  court,  presented  to  said 
district  court  his  petition,  praying  for  all 
of  said  matters,  proceedings,  records,  books, 
papers,  and  documents  pertaining  to  all  caus- 
es or  proceedings  relating  to  estates  which 
were  pending  in  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory 
at  Sapulpa  when  Oklahoma  became  a  state 
to  be  transferred  to  the  county  court  of  said 
Creek  county,  which  said  petition  was  by  the 
respondent,  as  judge  of  the  district  court, 
denied,  and  the  said  district  court  still  re- 
tains possession  thereof,  and  refuses  to  trans- 
fer the  same  to  relator,  as  judge  of  the  coun- 
ty court  of  said  county  of  Creek.  Relator 
then  prays  for  the  issuance  against,  said  re- 
spondent of  a  writ  of  mandamus,  requiring 
him  to  transfer  to  the  said  county  court  all 
matters,  proceedings,  records,  books,  papers, 
and  documents  pertaining  to  all  causes  or 
proceedings  relating  to  estates  which  were 
pending  in  the  United  States  Court  for  the 


Western  District  of  the  Indian  Territory  at 
Sapulpa,  when  the  state  was  admitted  into 
the  Union,  and  for  such  other  processes,  or- 
ders, and  remedies  which  may  be  proper  In 
the  premises. 

At  the  same  time  it  was  stipulated  between 
the  parties  hereto  that  the  Issuance  of  an  al- 
ternative writ  of  mandamus  should  be  waiv- 
ed, and  that  defendant  should  file  his  answer 
to  said  petition  within  30  days  from  said 
date,  that  said  answer  might  be  taken  as  and 
for  a  return  to  the  alternative  writ,  and  that 
this  court  may  determine  said  cause  upon 
the  facts  set  out  in  the  petition  of  relator 
and  the  answer  of  respondent.  On  the  12th 
day  of  June,  A  D.  1908,  respondent  filed 
a  demurrer  to  relator's  petition  on  the 
ground  that  it  did  "not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  this 
respondent" 

Mann  &  Jackson,  for  relator.  C.  T.  Hud- 
dleston,  for  respondent 

WILLIAMS,  O.  J.  (after  stating  the  facts 
as  above).  Relator  contends  that  by  virtue 
of  Bectlon  28  of  the  schedule  to  the  Consti- 
tution (Bunn's  Ed.  §  472)  it  was  the  duty  of 
the  judge  holding  the  district  court  for  the 
Ninth  judicial  district  at  Sapulpa,  in  Creek 
county,  as  tbe  successor  of  the  United  States 
Court  at  Sapulpa,  on  bis  own  motion  to 
cause  to  be  transferred,  by  proper  order  of 
said  state  district  court,  all  matters,  proceed- 
ings, records,  books,  papers,  and  documents 
appertaining  to  all  causes  or  proceedings 
relating  to  estates  pending  hi  said  United 
States  Court 

On  tbe  contrary,  respondent  insists  that 
section  1  of  the  act  of  the  Legislature  of 
December  21,  A.  D.  1907  (Laws  1907-08,  p. 
205,  c.  16,  art  1),  being  Senate  BUI  No.  11,  en- 
titled "An  act  providing  for  the  removal  of 
all  those  causes,  both  civil  and  criminal, 
transferred  from  the  courts  of  the  territory 
of  Oklahoma  and  the  United  States  Courts 
for  the  Indian  Territory  to  the  courts  of  this 
state,  including  the  transcript  of  the  records 
of  mayors'  and  the  United  States  commis- 
sioners' courts  In  that  part  of  the  state 
formerly  known  as  Indian  Territory,  which 
would  have  been  properly  triable  hi  any  oth- 
er court  of  any  county  or  district  of  the 
state  had  such  suits  or  proceedings  been 
commenced  after  the  admission  of  the  state 
into  the  Union,"  points  out  the  methods  by 
which  all  causes  and  proceedings,  including 
probate  matters,  pending  at  the  tune  of  the 
passage  of  said  act  In  any  of  the  district 
courts  which  are  successors  to  the  United 
States  Courts,  shall  be  transferred  to  any 
other  court  In  the  state  of  Oklahoma ;  such 
method  being  by  petition,  verified  by  the 
affidavit  of  the  applicant  or  his  attorney 
of  record,  such  applicant  to  have  a  substan- 
tial interest  therein. 

The  respondent's  general  demurrer  does 
not  raise  the  question  of  defect  of  parties. 
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OL,  0.  &  G.  E.  B.  Co.  t.  Burgess  (recently 
decided  by  this  court,  but  not  yet  officially 
reported)  97  Pac.  271;  Coulson  v.  Wing,  42 
Kan.  508,  22  Pac.  570,  16  Am.  St  Rep.  503; 
Seip  v.  Til gh man,  23  Kan.  290;  Chicago  & 
Atchison  Bridge  Co.  v.  Fowler,  55  Kan.  17, 
39  Pac.  727;  Foster  v.  Board  of  County  Com- 
missioners, 63  Kan.  43,  64  Pac.  1037;  Stiles 
v.  City  of  Guthrie,  3  OkL  26,  41  Pac.  383; 
Weber  v.  Dillon,  7  OkL  568,  54  Pac.  894. 
This  action  should  have  been  brought  In  the 
name  of  the  state,  on  relation  of  the  proper 
party.  Bider  v.  Brown  et  al.,  1  Okl.  244, 
32  Pac.  341;  State  v.  St.  Louis  Public 
Schools,  134  Mo.  296,  35  S.  W.  617,  56  Am. 
St  Rep.  503;  State  v.  Bronson,  115  Mo.  271, 
21  S.  W.  1125;  Moses  v.  Kerney,  31  Ark. 
261;  Ex  parte  Fuller,  25  Ark.  443;  Wheeler 

Northern  Colo.  Irrigation  Co.,  9  Colo.  248, 
11  Pac.  103;  Peck  v.  Booth,  42  Conn.  271; 
Lyon  v.  Rice,  41  Conn.  245;  People  v.  Mar- 
tin, 62  Barb.  (N.  Y.)  570;  People  v.  Northern 
Central  R,  R.  Co.,  164  N.  T.  289,  58  N.  E. 
138;  State  v.  Carey,  2  N.  D.  36,  49  N.  W. 
164.  The  relator,  as  judge  of  the  county 
court,  had  original  supervision  over  probate 
matters,  and,  the  records  sought  being  neces- 
sary to  the  exercise  of  such  duties,  could 
bring  mandamus,  on  his  relation,  in  the 
name  of  the  state,  to  compel  the  transfer  of 
said  records,  etc.  State  v.  Croom,  48  Fla. 
176,  37  South.  303;  Holland  v.  State,  23  Fla. 
123,  1  South.  522;  Polk  v.  James,  68  Ga.  128; 
Manor  v.  McCall,  5  Ga.  522;  Wolfe  v.  State, 
90  Ind.  16;  People  v.  Kingston,  101  N.  Y. 
82,  4  N.  E.  348;  Jernlgan  v.  Flnley,  90  Tex. 
205,  38  S.  W.  24;  State  v.  Headlee,  22  Wash. 
126,  60  Pac.  126.  Whilst  we  incline  to  the 
view  that  this  action  should  have  been 
brought  in  the  name  of  the  state,  on  the  re- 
lation of  the  county  Judge,  yet,  the  respond- 
ent not  having  demurred  on  the  ground  of 
defect  of  parties,  nor  otherwise  raised  such 
question,  the  same  is  waived. 

Section  10,  art  7  (Bunn's  Ed.  8  180)  of  the 
Constitution  prescribes  the  jurisdiction  of 
the  district  court  to  extend  to  all  cases,  civil 
and  criminal,  "except  where  exclusive  juris- 
diction is  conferred  on  some  other  court  and 
such  appellate  jurisdiction  as  may  be  provid- 
ed in  this  Constitution  or  by  law."  Section 
12.  art  7  (Bunn's  Ed.  §  182),  provides  that 
"the  county  court,  coextensive  with  the  coun- 
ty, shall  have  original  Jurisdiction  in  all  pro- 
bate matters.  •  •  • "  The  district  court 
as  the  successor  of  the  United  States  Court 
in  the  Indian  Territory  at  Sapulpa,  had  no 
original  probate  Jurisdiction  whatever,  and 
had  no  authority  to  continue  to  administer  pro- 
bate matters,  except  on  appeal  to  such  court 
The  provisions  of  section  23  of  the  schedule, 
supra,  is  mandatory  upon  the  district  court 
as  the  successor  of  said  court  in  such  county 
in  which  the  United  States  Court  was  located, 
to  transfer  to  the  county  court  of  said  coun- 
ty all  matters,  proceedings,  records,  books. 


papers,  and  documents  pertaining  to  all  orig- 
inal causes  or  proceedings  relating  to  estates. 
The  proviso  therein  contained  relates  to 
the  county  court ;  It  being  contemplated  that 
there  would  be  transferred  from  the  United 
States  Courts  to  the  county  courts  causes 
that  would,  under  the  new  conditions,  more 
properly  be  cognizable  In  the  county  court 
of  another  county,  and  the  constitutional  con- 
vention, anticipating  such  exigencies,  provid- 
ed that  the  Legislature  might  enact  laws  to 
meet  such  conditions.  Section  2  of  the  act 
of  the  Legislature  of  June  4,  A.  D.  1908 
(Laws  1907-08,  p.  284,  c  27,  art  1),  being 
Senate  Bill  No.  221,  styled  "An  act  to  define 
the  jurisdiction  and  duties  of  the  county 
courts,  and  to  fix  the  compensation  for  the 
judges  thereof,"  etc.,  providing  that  "the 
county  court  coextensive  with  the  county, 
shall  have  original  jurisdiction  in  all  pro- 
bate matters,"  is  merely  declaratory  of  sec- 
tion 12,  art  7,  of  the  Constitution,  supra. 

When  the  state  was  admitted  into  the 
Union,  it  became  the  duty  of  the  judge  of 
the  district  court  for  Creek  county,  as  suc- 
cessor of  the  United  States  Court  at  Sapul- 
pa, to  cause  to  be  transferred  to  the  county 
court  of  said  county  all  matters,  proceedings, 
records,  books,  papers,  and  documents  per- 
taining to  all  original  causes  or  proceedings 
relating  to  estates  that  came  to  said  court 
from  said  United  States  Court  At  most, 
section  1  of  the  act  of  December  21,  1907, 
empowers  any  one  having  a  substantial,  ben- 
eficial interest  in  any  probate  matter  that 
came  from  the  proper  United  States  Court 
to  any  district  court,  where  such  district 
court  has  failed  to  transfer  the  same  to  the 
proper  county  court  on  petition  verified  by 
the  affidavit  of  such  beneficiary,  or  his  attor- 
ney of  record,  to  require  the  same  to  be 
transferred  to  the  proper  county  court 
whether  it  be  the  county  in  which  the  Unit- 
ed States  Court  had  been  located  or  not. 
But  as  to  whether  or  not  there  is  such  a 
conflict  between  the  provisions  of  section  23 
of  the  schedule  and  section  1  of  said  act  as 
would  render  any  part  of  the  act  invalid  it 
is  not  now  necessary  to  determine.  It  hav- 
ing become  the  duty  of  tbe  district  court,  as  a 
matter  of  law  to  transfer  to  the  county  court 
of  Creek  county  all  matters,  proceedings,  rec- 
ords, books,  papers  and  documents  pertaining 
to  all  causes  or  proceedings  relating  to  es- 
tates transmitted  to  it  from  the  United  States 
Court  for  the  Indian  Territory  at  Sapulpa, 
where  the  judge  of  such  court  refuses  to 
make  such  order,  it  is  proper  that  a  writ  of 
mandamus  should  issue  requiring  such  order 
to  be  made.  Eberle  v.  King  (Okl.)  93  Pac. 
748;  State  ex  rel.  v.  Russell  (Okl.)  95  Pac. 
463;  Higgins  v.  Brown  (Okl.)  94  Pac.  703. 

The  writ  will  be  awarded,  to  be  issued 
only  on  the  further  application  of  relator's 
counsel,  If  an  order  transferring  all  matters, 
proceedings,  records,  books,  papers,  and  doc- 
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omenta  pertaining  to  all  original  causes  or 
proceedings  relating  to  estates,  which  came 
to  said  district  court  from  the  United  States 
Court  for  the  Indian  Territory  at  Sapulpa,  Is 
not  made  in  the  court  below  upon  advice  of 
our  conclusions.  All  the  Justices  concur. 


STATE  ex  rel.  REARDON,  Co.  Atty.,  v. 
SCALES,  Mayor,  et  al. 
(Supreme  Court  of  Oklahoma.   Aug.  10,  1908.) 

1.  Municipal  Corporations— City  Chabtebs 
— Board  of  Freeholders— Constitutional 
Law. 

Section  3  of  article  18  (subdivisions  "a" 
and  "b")  of  the  Constitution  (Bunn's  Ed.  §§ 
413  and  414),  is  self-executing,  and  suscepcible 
of  execution  without  additional  legislation  to 
put  same  into  force. 

2.  Same— Powers  or  Board  —  Election  or 
City  Officers. 

A  board  of  freeholders,  elected  by.  virtue 
of  said  sections,  have  no  authority  to  adopt  an 
ordinance  for  the  nomination  and  election  of 
such  elective  officers  as  may  be  provided  for  in 
the  charter  framed,  independent  of  the  reserved 
right  of  the  people  to  ratify  or  reject  the  acts  of 
said  board. 

8.  Same  —  Election  Ordinance  —  Ratifica- 
tion. 

An  election  ordinance,  providing  for  the 
nomination  prior  thereto  and  the  election  at  the 
same  election  that  the  proposed  charter  is  voted 
on  of  such  elective  officers  as  may  be  created  in 
said  charter,  will  not  be  in  force  until  such  or- 
dinance has  been  ratified  by  the  qualified  elect- 
ors of  such  city. 

(Syllabus  by  the  Court.) 
4.  Constitutional  Law— "Self-Executing" 

Provisions. 

A  constitutional  provision  may  be  said  to 
be  "self-executing"  if  it  supplies  a  sufficient  rule 
by  means  of  which  the  right  given  may  be  en- 
joyed and  protected,  or  the  duty  imposed  may 
be  enforced ;  and  it  is  "not  self-executing"  when 
it  merely  indicates  principles,  without  affording 
means  by  which  these  principles  may  be  given 
the  force  of  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  6405.] 

Application  by  the  state,  on  the  relation 
of  Edward  E.  Reardon,  for  writ  of  manda- 
mus to  Henry  M.  Scales,  mayor  of  the  city 
of  Oklahoma  City,  and  others.   Writ  denied. 

This  action  was  instituted  on  the  21st  day 
of  July,  A  D.  1908,  on  the  part  of  the  state 
of  Oklahoma,  on  the  relation  of  Edward  E. 
Reardon,  county  attorney  of  Oklahoma  coun- 
ty, of  said  state,  by  a  proper  petition,  where- 
in it  was  alleged  that  all  times  therein  men- 
tioned the  city  of  Oklahoma  City  was  a  city 
of  the  first  class,  located  and  situated  In  the 
county  of  Oklahoma,  in  said  state,  contain- 
ing a  population  in  excess  of  2,000  inhab- 
itants, and  divided  Into  five  wards;  that  un- 
der and  by  virtue  of  the  terms  of  article  18  of 
the  Constitution  of  said  state  said  city,  at 
its  general  election  held  therein  on  the  7th 
day  of  April,  A.  D.  1908,  caused  a  board  of 
freeholders,  composed  of  two  freeholders 
from  each  ward,  to  be  elected  by  the  quali- 
fied electors  of  said  city,  the  freeholders  so 


elected  being  George  K.  Williams,  John  T. 
Brough,  Clifton  J.  Pratt,  James  M.  Mc- 
Cornack,  John  H.  Wright,  John  H.  Myers, 
Ulysses  S.  Grant,  A  H.  Foulk,  Oliver  C 
Black,  and  Warren  K.  Snyder;  that  said 
board  of  freeholders  regularly  organized,  and 
elected  the  said  Warren  K.  Snyder  as  chair- 
man of  said  board,  and  the  said  Oliver  C. 
Black  as  secretary  thereof,  and  within  90 
days  after  said  election  prepared  and  propos- 
ed a  charter  for  said  city,  and  the  same  was. 
signed  in  duplicate  by  the  members  thereof, 
one  duplicate  original  of  said  charter  so  sign- 
ed being  returned  on  the  3d  day  of  July,  A. 
D.  1908,  to  the  chief  executive  officer  of  said 
city,  to  wit,  Henry  M.  Scales,  and  the  other 
duplicate  original  thereof  at  the  time  was 
returned  and  filed  with  the  register  of  deeds 
of  said  county.  It  is  further  alleged  that  at 
the  same  time  the  said  board  of  freeholders 
adopted  an  election  ordinance,  which  was 
duly  certified  to  by  said  board,  and  filed 
with  the  chief  executive  officer  of  said  city 
at  the  same  time  the  said  duplicate  original 
charter  was  returned  and  filed  with  him.  A 
copy  of  said  proposed  charter  is  attached  to 
said  petition  as  a  part  thereof,  and  designat- 
ed as  "Exhibit  A"  Said  proposed  charter 
and  election  ordinance  were  published  In  the 
Oklahoma  City  Weekly  Times,  a  weekly 
newspaper  of  general  circulation  within  said 
city,  beginning  with  the  17th  day  of  July,  A 
D.  1908,  and  it  is  alleged  that  the  same 
will  continue  to  be  published  in  said  news- 
paper for  three  consecutive  issues,  includ- 
ing the  17th  day  of  July,  A  D.  1908,  the  24th 
day  of  July,  A.  D.  1908,  and  the  31st  day  of 
July,  A  D.  1908,  said  first  publication  hav- 
ing been  made  within  20  days  after  the  com- 
pletion of  said  charter,  which  Is  framed  and 
proposed  for  the  government  of  said  city; 
and  it  is  alleged  therein  that  It  Is  consistent 
with  and  subject  to  the  Constitution  and 
laws  of  the  state  of  Oklahoma.  It  is  further 
alleged  that  at  the  election  of  the  7th  day  of 
April,  A.  D.  1908,  when  said  board  of  free- 
holders was  elected,  a  vote  was  taken  upon 
the  question  as  to  whether  or  not  further 
proceedings  toward  framing  and  proposing  a 
charter  should  be  had  pursuant  to  the  call  for 
such  election,  and  a  majority  of  the  quali- 
fied electors  voting  thereon  voted  to  proceed 
further  in  the  matter  of  framing  and  pro- 
posing a  charter  for  said  city,  as  provided 
for  by  article  18  of  the  Constitution  of  the 
state  of  Oklahoma;  that  in  said  proposed 
charter  and  said  election  ordinance  it  is  pro- 
vided, among  other  things,  for  the  submis- 
sion of  said  charter  to  the  qualified  electors 
of  said  city  at  a  special  election  to  be  held 
on  the  2d  day  of  September,  A  D.  1908,  and 
provides,  further,  for  the  following  elective 
officers,,  to  wit:  A  board  of  council,  consist- 
ing of  five  members,  one  of  whom  shall  be  a 
resident  of  each  ward,  said  members  to  be 
elected  for  a  term  of  two  years  and  until 
their  successors  are  elected  and  qualified; 
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and  also  a  mayor,  to  be  named  and  styled 
"the  mayor  of  the  city  of  Oklahoma  City," 
and,  further,  a  board  of  five  trustees,  to  be 
known  as  "the  board  of  education"  of  said 
city,  one  member  to  be  a  resident  of  each  of 
said  wards,  and  each  member  to  hold  office 
for  a  term. of  two  years  and  until  his  suc- 
cessor Is  elected  and  qualified.  All  other  of- 
ficers of  said  city  under  said  proposed  char- 
ter shall  be  appointed.  Said  election  ordi- 
nance provided,  among  other  things,  that  on 
Tuesday,  the  4th  day  of  August,  A.  D.  1908, 
there  should  be  held  in  said  city  a  special 
primary  election  for  the  purpose  of  nominat- 
ing candidates  for  the  elective  offices  under 
said  charter,  it  being  provided  in  said  char- 
ter that  the  same  should  be  voted  on  Sep- 
tember 2,  1908;  said  primary  election  to  be 
held  in  accordance  with  the  regular  primary 
election  laws  of  the  state,  except  that  nom- 
inating petitions  should  be  filed  with  the 
city  clerk  not  later  than  Saturday,  July  25, 
A.  D.  1908.  It  was  further  provided  in 
said  ordinance  that  the  mayor  and  city  coun- 
cil should  appoint  all  necessary  election  of- 
ficers for  said  primary  election,  provide 
suitable  places  for  holding  the  same  in  the 
various  election  precincts,  and  furnish  all 
necessary  supplies.  It  is  further  provided  in 
said  charter,  and  also  in  said  ordinance,  that 
at  the  same  time  the  election  Is  held  for 
submitting  said  charter  for  adoption  or  re- 
jection by  the  qualified  electors  of  said  city 
there  should  be  held  at  the  same  time,  by 
the  same  election  officers,  an  election  at 
which  should  be  voted  for  the.  various  elec- 
tive officers  provided  for  in  said  charter,  to 
wit,  a  board  of  council,  consisting  of  five 
members,  a  board  of  education,  consisting  of 
five  members,  and  a  mayor  of  said  city. 

Petitioner  further  avers  that  certain  per- 
sons, who  are  candidates  for  various  elec- 
tive offices  created  or  provided  for  by  said 
charter,  have  filed  with  the  defendant 
George  Hess,  city  clerk  of  said  city,  nominat- 
ing petitions  as  candidates  to  be  voted  for  at 
said  primary  election  to  be  held  on  the  4th 
day  of  August,  A.  D.  1906,  for  the  Democratic 
party  and  for  the  Republican  party  for  such 
elective  offices.  Petitioner  further  alleges 
that  the  defendant  Henry  M.  Scales,  mayor 
as  aforesaid,  and  the  other  defendants,  to 
wit,  S.  A.  Byers,  L.  L.  Land,  Mont  P.  High- 
ley,  R.  P.  Helm,  W.  T.'  Corder,  A.  W.  Mc- 
Williams,  C.  E.  McDavls,  Mike  Pesbek,  J.  W. 
Johnson,  and  O.  P.  Workman,  and  the  said 
defendant  George  Hess,  city  clerk  of  said 
city,  have  failed  and  neglected  to  appoint 
the  necessary  election  officers  to  hold  said 
primary  election,  or  to  provide  suitable  places 
for  holding  same  in  the  various  election  pre- 
cincts, and  to  provide  the  necessary  election 
supplies  for  holding  said  primary  election, 
and  that  It  is  the  declared  purpose  and  in- 
tention of  said  defendants  to  fail  and  refuse 
to  do  any  of  the  acts  required  of  tbem  by 
said  proposed  charter  and  election  ordi- 


nance for  the  purpose  of  holding  said  pri- 
mary election  on  the  4th  day  of  August,  A. 
D.  1908.  Petitioner  avers  that  it  has  no 
other  adequate  remedy  at  law,  and  asks  for 
the  Issuance  of  a  peremptory  writ  of  manda- 
mus commanding  and  requiring  said  defend- 
ants, and  each  of  them,  to  do  and  perform  all 
the  duties,  acts,  and  things  required  to  be 
done  and  performed  by  them,  or  any  of  them, 
by  the  said  proposed  charter,  or  the  said 
election  ordinance,  or  the  laws  of  the  state 
of  Oklahoma,  concerning  the  holding  of  such 
primary  election  contemplated  by  said  elec- 
tion ordinance  on  the  4th  day  of  August,  A. 
D.  1903,  and  the  said  special  election  on  the 
2d  day  of  September.  A.  D.  1908. 

On  the  21st'  day  of  July,  A.  D.  1908,  the 
date  on  which  the  petition  was  filed  with  the 
clerk  of  this  court,  application  was  made 
by  the  relator  herein  for  the  issuance  of  an 
alternative  writ  of  mandamus,  returnable  in- 
stanter.  The  defendants,  appearing  through 
their  attorneys,  objected  to  the  issuance 
thereof. 

Wm.  L.  McCann,  John  H.  Myers,  W.  K. 
Snyder,  and  Edward  B.  Reardon,  for  plain- 
tiff. W.  R.  Taylor  and  O.  B.  Ames,  for  de- 
fendants. 

WILLIAMS,  C.  J.  (after  stating  the  facts 
as  above).  1.  The  first  question  to  be  de- 
termined is  whether  or  not  section  3  of  arti- 
cle 18  of  the  Constitution  (Bunn's  Ed.  §§  418 
and  414)  is  self-executing,  or  susceptible  of 
execution  without  additional  legislation  to 
put  it  in  force.  The  states  of  California, 
Colorado,  Minnesota,  Missouri,  Oregon,  and 
Washington  have  similar  provisions.  Const. 
Cal.  1879,  art  11,  §  8;  Const  Colo,  (as 
amended  1901)  art  20 ;  Const  Mo.  1875,  art 
9,  §  16  (Ann.  St  1906,  p.  265) ;  Const  Minn, 
(as  amended  1898)  art  4,  I  86;  Const  Or. 
(as  amended  1906)  art  11,  i  2 ;  Const  Wash. 
1889,  art  11,  §  10. 

Section  8,  art  11,  Const  Cal.  1879,  is  as 
follows:  "Any  city  containing  a  population 
of  more  than  three  thousand  five  hundred  in- 
habitants may  frame  a  charter  for  Its  own 
government,  consistent  with  and  subject  to 
the  Constitution  and  laws  of  this  state,  by 
causing  a  board  of  fifteen  freeholders,  who 
shall  have  been  for  at  least  five  years  quali- 
fied electors  thereof,  to  be  elected  by  the 
qualified  voters  of  said  city,  at  any  general 
or  special  election,  whose  duty  it  shall  be, 
within  ninety  days  after  such  election,  to 
prepare  and  propose  a  charter  for  such  city, 
which  shall  be  signed  In  duplicate  by  the 
members  of  such  board,  or  a  majority  of 
them,  and  returned,  one  copy  to  the  mayor 
thereof,  or  other  chief  executive  officer  of 
such  city,  and  the  other  to  the  recorder  of 
the  county.  Such  proposed  charter  shall  then 
be  published  in  two  dally  newspapers  of  gen- 
eral circulation  in  such  city  for  at  least 
twenty  days  after  the  completion  of  the  char- 
ter;  provided,  that  In  cities  containing  s 
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population  of  not  more  than  ten  thousand  in- 
habitants, such  proposed  charter  shall  be  pub- 
lished In  one  such  dally  newspaper;  and 
within  not  less  than  thirty  days  after  such 
publication  It  shall  be  submitted  to  the  quali- 
fied electors  of  said  city  at  a  general  or  spe- 
cial election  and  If  a  majority  of  such  quali- 
fied electors  voting  thereat  shall  ratify  the 
same,  It  shall  thereafter  be  submitted  to  the 
Legislature  for  its  approval  or  rejection  as  a 
whole,  without  power  of  alteration  or  amend- 
ment Such  approval  may  be  made,  by  con- 
current resolution,  and  If  approved  by  a  ma- 
jority vote  of  the  members  elected  to  each 
house  It  shall  become  the  charter  of  such 
city,  or  if  such  city  be  consolidated  with  a 
county,  then  of  such  city  and  county,  and 
shall  become  the  organic  law  thereof,  and 
supersede  any  existing  charter,  and  all 
amendments  thereof  and  all  laws  Inconsistent 
with  such  charter.  A  copy  of  such  charter, 
certified  by  the  mayor  or  chief  executive  offi- 
cer, and  authenticated  by  the  seal  of  such 
city,  setting  forth  the  submission  of  such 
charter  to  the  electors,  and  Its  ratification  by 
them,  shall,  after  the  approval  of  such  char- 
ter by  the  Legislature,  be  made  In  duplicate, 
and  deposited,  one  in  the  office  of  the  Secre- 
tary of  State,  and  the  other,  after  being  re- 
corded in  said  recorder's  office,  shall  be  de- 
posited In  the  archives  of  the  city;  and 
thereafter  all  courts  shall  take  judicial  notice 
of  said  charter.  The  charter  so  ratified  may 
be  amended,  at  intervals  of  not  less  than 
two  years,  by  proposals  therefor,  submitted 
by  the  legislative  authority  of  the  city  to 
the  qualified  electors  thereof,  at  a  general  or 
special  election,  held  at  least  forty  days  after 
the  publication  of  such  proposals  for  twenty 
days  In  a  daily  newspaper  of  general  circula- 
tion In  such  city,  and  ratified  by  at  least 
three-fifths  of  tbe  qualified  electors  voting 
thereat  and  approved  by  the  Legislature  as 
herein  provided  for  the  approval  of  the  char- 
ter. In  submitting  any  such  charter  or 
amendments  thereto,  any  alternative  article 
or  proposition  may  be  presented  for  the 
choice  of  the  voters,  and  may  be  voted  on 
separately  without  prejudice  to  others." 

In  the  case  of  People  v.  Hoge,  55  Cal.  618, 
Mr.  Chief  Justice  Morrison,  speaking  for  the 
court,  said:  "Legislative  action  was  not  nec- 
essary to  enable  the  inhabitants  of  the  city 
and  county  of  San  Francisco  to  act,  under 
section  8,  art  11,  of  the  Constitution,  in  the 
matter  of  framing  a  charter.  The  Constitu- 
tion nowhere  provides  either  expressly  or  by 
implication  for  such  legislative  interference. 
•   *   • » 

Section  10,  art  11,  Const  Wash.  1889,  pro- 
vides as  follows  Any  city  contain- 
ing a  population  of  twenty  thousand  inhabi- 
tants, or  more,  shall  be  permitted  to  frame 
a  charter  for  its  own  government  consistent 
with  and  subject  to  the  Constitution  and  laws 
of  this  state,  and  for  such  purpose  the  legis- 


lative authority  of  such  city  may  cause  an 
election  to  be  had,  at  which  election  there 
■hall  be  chosen  by  the  qualified  electors  of 
said  city  fifteen  freeholders  thereot  who 
shall  have  been  residents  of  said  city  for  a 
period  of  at  least  two  years  preceding  their 
election  and  qualified  electors,  whose  duty  it 
■hall  be  to  convene  within  ten  days  after 
their  election  and  prepare  and  propose  a 
charter  for  such  city.  Such  proposed  char- 
ter shall  be  submitted  to  the  qualified  elect- 
ors of  said  city,  and  If  a  majority  of  such 
qualified  electors  voting  thereon  ratify  the 
same,  it  shall  become  the  charter  of  said 
city,  and  shall  become  the  organic  law  there- 
of, and  supersede  any  existing  charter,  in- 
cluding amendments  thereto,  and  all  special 
laws  Inconsistent  with  such  charter.  Said 
proposed  charter  shall  be  published  in  two 
daily  newspapers  published  in  said  city,  for 
at  least  thirty  days  prior  to  the  day  of  sub- 
mitting the  same  to  the  electors  for  their  ap- 
proval, as  above  provided.  All  elections  in 
this  section  authorized  shall  only  be  bad  up- 
on notice,  which  notice  shall  specify  the  ob- 
ject of  calling  such  elections,  and  shall  be 
given  for  at  least  ten  days  before  the  day  of 
election,  in  all  election  districts  of  said  city. 
Said  election  may  be  general  of  special  elec- 
tions, and,  except  as  herein  provided,  shall  be 
governed  by  the  laws  regulating  and  control- 
ling general  or  special  elections  in  said  city. 
Such  charter  may  be  amended  by  proposals 
therefor  submitted  by  the  legislative  authori- 
ty of  such  city  to  the  electors  thereof  at  any 
general  election  after  notice  of  sucn  submis- 
sion, published  as  above  specified,  and  rati- 
fied by  a  majority  of  the  qualified  electors 
voting  thereon.  In  submitting  said  charter, 
or  amendment  thereto,  any  alternative  article 
or  proposition  may  be  presented  for  the 
choice  of  the  voters,  and  may  be  voted  on 
separately  without  prejudice  to  others." 

In  the  case  of  Reeves  v.  Anderson  et  aL, 
13  Wash.  17,  42  Pac.  627,  Mr.  Justice  Gor- 
don, for  the  court.  In  discussing  said  section, 
says:  "A  constitutional  provision  is  said  [not] 
to  be  self-executing  'when  it  merely  Indicates 
principles,  without  laying  down  rules  by 
means  of  which  those  principles  may  be  given 
the  force  of  law.'  Cooley,  Const  Lim.  p.  100. 
'Perhaps  even  in  such  cases  (where  the  pow- 
er is  self-executing)  legislation  may  be  desira- 
ble, by  way  of  providing  remedies  for  the 
protection  of  the  rights  secured,  or  of  regulat- 
ing the  claim  of  the  right  so  that  its  exact 
limits  may  be  known  and  understood.'  Id. 
110.  In  our  opinion,  it  was  competent  for  the 
Legislature  to  supplement  the  constitutional 
provision  by  pointing  out  the  manner  in 
which  the  right  conferred  by  the  Constitution 
might  be  exercised,  and  by  prescribing  rules 
for  the  guidance  of  the  city  council  in  rela- 
tion thereto." 

In  Missouri  the  courts  have  assumed  that 
said  provision  was  self-executing;  for  the 
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power  seems  to  have  been  exercised  without 
the  fact  of  Its  being  self-acting  ever  being 
questioned.  The  Minnesota  provision  la  not 
self-executing,  as  it  provides  that  "before 
any  city  shall  Incorporate"  under  that  pro- 
vision the  Legislature  "shall  prescribe  by 
law  the  general  limits  within  which  such 
charter  shall  be  framed."  The  Colorado  and 
Oregon  provisions  appear  not  to  have  been 
construed  in  that  respect  by  the  court  of  last 
resort  In  said  states. 

A  constitutional  provision  may  be  said  to 
be  self-executing  If  It  supplies  a  sufficient  rule 
by  means  of  which  the  right  given  may  be 
enjoyed  and  protected,  or  the  duty  imposed 
may  be  enforced;  and  It  is  not  self-executing 
when  It  merely  Indicates  principles,  without 
laying  down  rules  by  means  of  which  those 
principles  may  be  given  the  force  of  law. 
Cooley's  Constitutional  Limitations  (7th  Ed.) 
p.  121.  But  Is  It  to  be  successfully  contend- 
ed that,  because  this  constitutional  provision 
does  not  specify  the  qualifications  of  electors 
of  such  city,  the  same  is  not  self-executing? 
If  that  rule  of  construction  Is  to  be  adopted, 
constitutional  provisions  could  not  be  made 
self-acting  without  incorporating  therein  a 
miscellaneous  code  of  laws  for  such  purposes. 
State  of  Oklahoma  ex  rel.  Edwards  v.  John  E. 
Millar  et  al.  (recently  decided  by  this  court, 
but  not  yet  officially  reported)  96  Pac.  747. 

It  is  further  insisted  that  the  section  here- 
in involved  Is  not  self-executing,  because  it 
does  not  prescribe  by  whom  the  proposed 
charter  shall  be  submitted  to  the  qualified 
electors  of  such  city  and  by  whom  the  date  on 
which  such  election  shall  be  held,  shall  be  fix- 
ed. In  this  case  the  freeholders  were  elected 
at  a  general  election,  called  for  this  specific 
purpose  by  the  legislative  authority  of  such 
city,  concurred  in  by  Its  chief  executive  of- 
ficer, and  at  the  same  election  a  majority  of 
the  qualified  electors  voting  thereat  voted  to 
proceed  to  adopt  a  charter,  and  likewise, 
In  the  same  manner,  the  date  on  which  the 
election  should  be  held  for  the  ratification 
or  rejection  of  said  charter  shall  be  fixed 
by  the  same  legislative  authority,  and  shall 
be  submitted  by  such  municipality  to  the 
qualified  electors  of  said  city  at  a  general 
or  special  election  for  ratification  or  rejec- 
tion. The -election  for  such  purpose  shall  be 
called  by  the  same  municipal  authorities  In 
the  same  manner  as  for  the  election  of  free- 
holders and  for  voting  to  frame  a  charter,  at 
such  time  as  may  comply  with  the  limita- 
tions or  requirements  of  said  provision  in 
that  respect  If  there  Is  a  general  election 
within  such  period,  such  municipal  author- 
ities can  properly,  and  should,  submit  it  for 
ratification  or  rejection  at  such  election. 
Under  the  rule  laid  down  by  this  court  In 
the  case  of  Ex  parte  Wagner,  95  Pac.  435, 
wherein  mandatory  provision  was  made  for 
the  Legislature  to  carry  such  provisions  into 
effect  (Const  [Bunn's  Ed.]  §S  55,  131,  and  ap- 


proved in  the  case  of  State  ex  rel.  Edwards 
v.  Millar  et  al.,  supra,  supported  and  ampli- 
fied by  Cooley's  Constitutional  Limitations, 
supra,  we  necessarily  conclude  that  section 
3,  comprising  subdivisions  "a"  and  "b,"  of 
article  18  (Bunn's  Ed.  §§  413  and  414)  of  the 
Constitution  of  this  state,  Is  self-executing, 
or,  In'  other  words,  is  effective  without  any 
further  legislation  to  that  end. 

2.  The  next  question  for  determination  Is 
whether  or  not  the  election  ordinance  adopt- 
ed by  the  board  of  freeholders,  which  was 
duly  certified  to  and  returned  and  filed  by 
said  board  with  the  chief  executive  officer  of 
said  city  with  the  duplicate  original  charter, 
is  effective  without  having  been  ratified  by 
the  qualified  electors  of  said  city.  Munici- 
palities have  no  Inherent  jurisdiction  to  make 
lawa  or  adopt  regulations  of  government 
They  are  governments  of  enumerated  powers, 
acting  by  a  delegated  authority;  so  that 
while  the  Legislature  may  exercise  such  pow- 
ers of  government  coming  within  a  proper 
designation  of  legislative  power  as  are  not 
expressly  or  Impliedly  prohibited,  the  local 
authorities  can  exercise  those  only  which 
are  expressly  or  impliedly  conferred,  and 
subject  to  such  regulations  or  restrictions  as 
are  annexed  to  the  grant  Cooley's  Constitu- 
tional Limitations  (7th  Ed.)  285.  All  the 
power  that  a  municipality  has,  or  the  citizens 
of  a  municipality  may  exercise,  In  framing 
a  charter  or  an  organic  law  for  such  city, 
is  such  as  may  be  delegated  to  it  by  the 
Constitution  of  the  state,  or  such  authority 
pertaining  to  local  government  as  may  be 
conferred  by  the  Legislature.  The  sovereign 
power  rests  In  the  people  of  the  state  In  the 
aggregate,  and  not  In  any  subdivision  there- 
of. The  constitutional  convention  that  fram- 
ed the  organic  law  for  the  commonwealth 
was  the  fountain  of  political  power,  having 
derived  the  same  from  all  the  people  of  the 
state,  and  not  from  any  particular  subdivi- 
sion or  municipality  thereof.  From  this 
fountain  of  political  power  flowed  the  Con- 
stitution, in  which  was  delegated  to  munici- 
palities, in  the  section  under  construction, 
certain  authority,  and  such  authority  must 
be  strictly  construed.  It  is  only  the  prin- 
cipal or  sovereign,  which  Is  the  state,  that 
Is  presumed  to  have  inherent  power  -or  au- 
thority. Benner  et  al.  v.  Porter,  9  How. 
241,  18  L.  Ed.  122;  State  ex  rel.  Ryan  v. 
District  Court,  87  Minn.  146,  91  N.  W.  301; 
State  v.  Field,  99  Mo.  352,  12  S.  W.  802; 
Kansas  City  v.  Marsh  Oil  Co.,  140  Mo.  458, 
41  S.  W.  943;  City  of  St  Louis  v.  Western 
Union  Tel.  Co.,  149  U.  S.  465,  13  Sup.  Ct 
990,  37  L.  Ed.  810;  In  re  Cloherty,  2  Wash. 
St  137,  27  Pac.  1064;  Tacoma  Gas  &  E.  L. 
Co.  v.  City  of  Tacoma,  14  Wash.  288,  44  Pac 
655. 

In  the  case  of  People  v.  Gunn,  85  Cal. 
238,  24  Pac.  719,  Mr.  Justice  Fox,  speaking 
for  the  court  said:  "In  this  case  the  proce- 
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dure  was  under  constitutional  provisions 
expressly  declared  to  be  mandatory  and  pro- 
hibitory. Under  such  provisions  the  mode 
is  the  measure  of  power.  The  acts  required 
by  the  Constitution  to  be  performed  are  con- 
ditions precedent,  and  necessary  to  the  va- 
lidity of  the  legislation  which  it  authorizes, 
whether  that  legislation  be  by  the  people 
of  a  municipality,  under  article  11,  or  by 
the  Senate  and  Assembly,  under  article  4. 
The  city  of  Riverside  attempted  to  incorpo- 
rate under  the  general  statute  on  that  sub- 
ject With  reference  to  it  this  court  held 
that  the  right  to  enjoy  and  exercise  the 
franchise  of  a  municipal  corporation  depends 
on  a  compliance  with  the  provisions  of  the 
statute  which  authorizes  the  organization  of 
such  corporation.'  People  v.  Riverside,  66 
Gal.  291,  5  Pac.  850.  And  this  in  discussing 
alleged  omissions  similar  to,  and  not  more 
important  than,  those  alleged  to  have  taken 
place  In  the  present  case.  If  this  strict 
compliance  is  required  with  reference  to  the 
provisions  of  a  statute  passed  by  the  Legis- 
lature, around  which  are  thrown  none  but 
the  ordinary  safeguards  of  construction, 
which,  In  fact,  are  to  be  construed  liberally 
for  the  accomplishment  of  the  object  and  the 
promotion  of  justice,  how  much  more  strict 
should  be  the  compliance  with  the  require- 
ments of  a  Constitution,  which  on  its  face 
declares  that  all  of  its  provisions  are  man- 
datory and  prohibitory,  unless  otherwise  ex- 
pressly provided?  We  are  not  at  liberty  to 
say  that  any  constitutional  prerequisite  to 
the  validity  of  a  law  is  of  no  practical  serv- 
ice, or  to  consider  the  policy  of  a  provision, 
when  its  language  seems  plain  and  positive. 
Weill  v.  Kenfield,  54  Cal.  117.  The  language 
of  Judge  Cooley  in  his  work  on  Constitutional 
Limitations  (page  78),  quoted  and  adopted 
in  State  v.  Rogers,  10  Nev.  253,  21  Am.  Rep. 
738,  is  directly  in  point,  and  shows  that, 
even  in  the  absence  of  a  clause  making  its 
provisions  mandatory  and  prohibitory,  the 
courts  will  not  hold  the  provisions  of  a 
Constitution  to  be  directory  or  unessential, 
but  will  rather  hold  that  wherever  it  pre- 
scribes a  mode,  that  mode  is  the  measure 
of  power."  See,  also,  Page  v.  Board  of  Su- 
pervisors, 85  Cal.  50,  24  Pac.  607. 

As  to  whether  or  not  a  constitutional  con- 
vention has  inherent  power  to  adopt  an  or- 
dinance without  having  been  specially  au- 
thorized thereto  by  the  enabling  act  passed 
by  Congress  for  the  admission  of  the  state  In- 
to the  Union,  or  by  an  act  of  the  Legislature 
for  the  framing  of  or  the  revision  of  the 
Constitution  of  such  state,  there  may  be  some 
controversy.  Ex  parte  Birmingham  &  A. 
R.  Co.,  145  Ala.  519,  42  South.  120;  Mc- 
Daniel's  Case,  2  Hill  (S.  C.)  270;  Opinion 
-of  Justices,  6  Cusb,  (Mass.)  574;  Bragg  v. 
Tuffts,  49  Ark.  560,  6  S.  W.  160;  Wells  v. 
Bain,  75  Pa.  39,  15  Am.  Rep.  563;  Goodrich 
v.  Moore,  2  Minn.  61  (Gil.  49),  72  Am.  Dec. 
74;  Sproule  v.  Fredericks,  69  Miss.  898,  11 


South.  472;  Loomis  v.  Jackson,  6  W.  Va. 
613;  Plowman  v.  Thornton,  52  Ala.  559; 
Qulnlan  v.  H.  &  T.  O.  By.  Co.,  89  Tex.  856, 
34  S.  W.  738;  Woods'  Appeal,  75  Pa.  59; 
Ex  parte  Hall,  47  Ala.  675;  State  v.  Neal, 
42  Mo.  119;  Stewart  v.  Crosby,  15  Tex.  546; 
Grlgsby  v.  Peak,  57  Tex.  142;  Washington's 
Case,  69  Ala.  281;  Jones'  Case,  95  Ala. 
443,  11  South.  11,  18  L.  R.  A.  95;  Fronts 
v.  Autry,  18  Okl.  561,  91  Pac.  194;  Cooley's 
Const.  Llm.  (7th  Ed.)  p.  61;  6  Am.  St  Eng. 
Ency.  Law  (2d  Ed.)  pp.  896-898;  8  Cyc  p. 
723,  note. 

However,  if  there  was  absolute  harmony 
In  the  authorities  to  the  effect  that  a  conven- 
tion assembled  for  the  purpose  of  framing;  a 
Constitution  for  a  state  has  the  Inherent  and 
unquestioned  right  to  adopt  ordinances  that 
It  might  deem  proper,  still  such  authority 
would  not  be  applicable  to  this  case,  because, 
as  before  stated,  a  constitutional  convention 
represents  sovereignty.  It  is  the  fountain 
of  supreme  power  flowing  from  a  sovereign 
people;  but  a  board  of  freeholders,  elected 
by  the  qua  11  lied  electors  of  a  municipal 
subdivision  of  the  state,  coming  Into  being 
by  virtue  of  delegated  power,  have  no  in- 
herent authority,  but  only  such  as  is  clear- 
ly expressed  in  the  delegation  of  the  power. 

It  necessarily  follows  that  the  relators  are 
not  entitled  to  the  relief  prayed  for. 

Writ  denied.  All  the  Justices  concur. 


WESTERN  INV.  CO.  v.  KISTLER. 

(Supreme  Court  of  Oklahoma.    Sept.  12,  1908.> 

Indians— Allotments— Alienation  of  Sub- 
plus. 

The  removal  of  restrictions  by  the  Secre- 
tary of  the  Interior,  permitting  the  surplus  al- 
lotment of  a  duly  enrolled  Creek  Indian  by  blood 
to  be  alienated  by  the  allottee  or  his  heirs  be- 
fore the  expiration  of  five  years  from  the  date 
of  the  approval  of  the  Creek  Supplemental 
Agreement,  which  became  effective  on  the  8th 
day  of  August,  1902  (Act  June  30,  1902,  c 
1323,  32  Stat.  500),  did  not  subject  such  allot- 
ment to  involuntary  incumbrances,  taking,  or 
sale  to  secure  or  satisfy  any  debt  or  obligation 
of  the  allottee  Incurred  prior  to  the  removal 
of  such  restrictions. 
(Syllabus  by  the  Court) 

Appeal  from  the  United  States. Court  for 
the  Western  District  of  the  Indian  Terri- 
tory, Sitting  at  Muskogee;  William  B.  Law- 
rence, Judge. 

Action  by  Ernest  L.  Kistler  against  the 
Western  Investment  Company  and  others. 
Judgment  for  plaintiff,  and  defendant  In- 
vestment company  appeals.  Affirmed. 

Richard  Clyde  Allen  and  James  Clark  Pin- 
son,  for  appellant  William  T.  Hutchings, 
George  A.  Murphey,  and  William  P.  Z.  Ger- 
man, for  appellee. 

KANE,  J.  This  was  a  suit  brought  by  the 
appellee,  plaintiff  below,  against  the  appel- 
lant defendant  below,  to  remove  a  cloud 
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from  the  title  of  certain  real  estate  situated 
in  the  Creek  Nation.  As  the  case  turns  up- 
on the  ruling  of  the  court  below  In  overrul- 
ing a  demurrer  to  plaintiffs  complaint,  we 
set  out  the  complaint  in  full: 

"Comes  now  the  plaintiff,  Ernest  L.  Kist- 
ter,  and  for  cause  of  complaint  against  the 
defendants  alleges  that  said  defendant  West- 
ern Investment  Company  is  a  corporation 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  in  force  in  the  Indian  Ter- 
ritory, and  has  its  principal  place  of  busi- 
ness at  Coweta,  Indian  Territory,  and  that 
the  defendant  the  First  National  Bank  of 
Muskogee,  Indian  Territory,  is  a  corporation 
organized  and  doing  business  under  the  na- 
tional banking  laws  of  the  United  States  with 
Its  principal  place  of  business  at  Muskogee, 
Indian  Territory,  and  that  both  the  plaintiff 
and  defendant  the  First  National  Bank  of 
Muskogee,"  Indian  Territory,  are  residents  of 
Muskogee,  Indian  Territory,  and  all  the  par- 
ties hereto  are  residents  of  the  Western  Ju- 
dicial district  of  the  Indian  Territory,  where- 
in the  lands  which  are  the  subject-matter  of 
this  suit  are  situate,  and  that  Muskogee  is 
the  nearest  court  town  to  the  residence  of 
the  parties  of  this  suit.  Plaintiff  alleges 
that  he  fs  the  owner  In  fee  simple  and  in  pos- 
session of  the  south  half  of  the  northwest 
quarter,  and  lot  three  (3),  being  northeast 
quarter  of  northwest  quarter,  of  section 
five,  township  eighteen  north,  range  fifteen 
east,  in  the  Creek  Nation,  Indian  Territory, 
and  that  he  became  such  owner  of  this  land 
on  the  25th  day  of  June,  1906,  by  deed  of 
conveyance  from  John  C.  Escoe  and  Anna 
Escoe,  his  wife ;  the  said  land  having  been  a 
portion  of  the  surplus  allotment  of  the  said 
John  C.  Escoe,  plaintiff's  grantor.  Plaintiff 
alleges  that  the  defendant  Western  Invest- 
ment Company  has  and  holds  a  judgment 
against  John  C.  Escoe  In  the  sum  of  $1,138.18 
obtained  in  the  United  States  court,  at  Wag- 
oner, In  the  Western  Judicial  district  of  the 
Indian  Territory,  on  December  21,  1904,  and 
that  said  judgment  is  an  apparent  lien  on 
said  real  estate;  that  on  the  27th  day  of 
April,  1906,  a  writ  of  fieri  facias  Issued  out 
of  said  court  on  said  judgment,  directing  the 
United  States  marshal  to  levy  upon  the  prop- 
erty of  the  said  John  C.  Escoe,  defendant  in 
said  Judgment  and  plaintiff's  grantor  of  said 
land  herein  described;  and  that  under  and 
by  virtue  of  the  writ  the  United  States  mar- 
shal did,  on  May  21,  1906,  attempt  to  levy 
said  writ  on  the  lands  herein  described,  and 
did.  on  the  25th  day  of  June,  1906,  attempt 
under  said  writ,  after  advertising  said  land 
for  sale,  to  sell  the  same  at  public  sale,  and 
the  defendant  Western  Investment  Company 
pretended  at  said  public  sale  to  purchase 
said  lands,  and  bid  therefor  the  sum  of  $275, 
and  was  then  and  there  declared  by  the  said 
United  States  marshal  as  being  the  highest 
and  best  bidder  for  said  land,  and  the  said 
land  was  by  the  United  States  marshal 


struck  off  to  the  said  Western  Investment 
Company,  reciting  that  the  said  defendant 
would  be  entitled  to  a  deed  of  conveyance  on 
the  25th  day  of  June,  1907,  unless  said  land 
should  be  redeemed  sooner. 

"Plaintiff  alleges:  That  said  land  is  a 
part  of  the  allotment  of  John  C.  Escoe,  a 
Creek  Indian  by  blood  and  duly  enrolled  as 
such.  That  his  restrictions  against  the  alien- 
ation of  said  land  were  removed  by  the  Sec- 
retary of  the  Interior  on  February  6,  1906, 
since  which  time  he  has  been  duly  author- 
ized to  sell,  alienate,  and  convey  the  same; 
but  no  approval  has  been  procured  of  the 
Secretary  of  the  Interior  to  take  or  sell  said 
land  to  satisfy  any  debt  or  obligation  of  the 
allottee,  and  that  said  land  has  been  and 
still  Is  exempt  from  any  judgment  obtained 
against  the  said  John  C.  Escoe  under  and  by 
virtue  of  the  treaty  then  and  now  in  force  in 
the  Indian  Territory,  and  that  the  attempt  of 
the  defendant  to  procure  the  enforcement  of 
said  Judgment  and  the  sale  of  said  lands 
thereunder  slanders  the  plaintiff's  title  and 
clouds  the  same  with  an  apparent  lien,  and 
that  it  is  an  attempt  to  take  said  land  to 
satisfy  a  debt  and  obligation  contracted  and 
incurred  before  the  expiration  of  five  years 
from  the  date  of  the  approval  of  the  Sup- 
plemental Agreement  on  August  8, 1902,  with- 
out the  approval  of  the  Secretary  of  the  In- 
terior, and  for  a  debt  or  obligation  contract- 
ed and  incurred  prior  to  the  removal  of  the 
allottee's  restrictions  by  the  Secretary  of  the 
Interior  for  sale  by  himself.  Plaintiff  al- 
leges: That  said  judgment,  as  well  as  the 
attempted  sale  hereinbefore  described,  is  a 
cloud  upon  his  title  and  incumbers  the  same, 
to  his  damage.  That  the  patent  to  the  al- 
lottee was  issued  by  the  government  and  de- 
livered to  the  allottee,  John  C.  Escoe,  for 
said  land,  on  August  28,  1903,  after  the  Sup- 
plemental Treaty  took  effect  exempting  said 
lands  from  being  taken  to  secure  or  satisfy 
any  debt  or  obligation  Incurred  before  the 
expiration  of  five  years  from  the  date  of  the 
approval  of  the  Supplemental  Treaty,  which 
was  August  8,  1902;  and  said  indebtedness 
was  incurred  after  said  date. 

"Plaintiff  alleges  that  the  defendant  the 
First  National  Bank  of  Muskogee,  Indian 
Territory,  has  and  holds  a  judgment  against 
J.  C.  Escoe,  the  former  owner  of  said  land, 
and  the  allottee  thereof,  recovered  by  it  in 
the  United  States  court,  at  Wagoner,  on 
May  7,  1906,  and  that  said  judgment  is  an 
apparent  lien  on  the  real  estate  herein  de- 
scribed, and  that  the  said  judgment  is  not  a 
lien  on  said  land,  for  the  reason  that  it  is 
upon  a  debt  and  obligation  contracted  before 
the  expiration  of  five  years  from  the  date  of 
the  approval  of  the  Supplementary  Treaty 
on  August  8,  1902,  and  after  said  date  and 
for  a  debt  and  obligation  contracted  and  in- 
curred prior  to  the  removal  of  the  allottee's 
restrictions,  and  said  land  Is  exempt  from 
said  judgment  by  reason  thereof. 
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"  Wherefore,  premises  considered,  plaintiff 
prays  that  the  apparent  lien  on  said  judg- 
ments as  a  cloud  upon  his  title  be  removed, 
and  that  the  court  decree  that  the  said  Judg- 
ments obtained  against  the  defendant  John 
C.  Escoe  are  not  a  lien  upon  the  land  herein 
described,  and  that  the  attempted  sale  of 
said  land  Is  null  and  void,  and  that  the  court 
decree  a  cancellation  of  said  certificate  and 
set  aside  said  sale,  and  that  the  plaintiff  re- 
cover his  costs  herein  laid  out  and  expend- 
ed, and  for  all  other  proper  relief." 

To  the  foregoing  complaint  the  defendant 
filed  a  general  demurrer,  which  the  court 
overruled,  and,  the  defendant  electing  to 
stand  upon  Its  demurrer,  rendered  judgment 
In  favor  of  plaintiff  on  his  bill,  granting  the 
relief  prayed  for  therein,  entering  judgment 
for  costs  against  the  defendant  From  this 
judgment  the  defendant  appealed  to  the 
Court  of  Appeals  of  the  Indian  Territory,  and 
the  case  was  transferred  to  this  court  under 
the  terms  of  the  Enabling  Act  and  the  sched- 
ule to  the  Constitution. 

The  question  presented  by  the  record  In- 
volves tbe  construction  of  the  first  clause  of 
section  16  of  tbe  Creek  Supplemental  Treaty 
(Act  June  80,  1902,  c.  1823,  82  Stat  603), 
which  reads  as  follows:  "Lands  allotted  to 
citizens  shall  not  in  any  manner  whatever  or 
at  any  time  be  Incumbered,  taken,  or  sold  to 
secure  or  satisfy  any  debt  or  obligation  nor 
be  alienated  by  the  allottee  or  his  heirs  be- 
fore the  expiration  of  five  years  from  the 
date  of  the  approval  of  this  Supplemental 
Agreement,  except  with  the  approval  of  the 
Secretary  of  the  Interior." 

The  contention  of  counsel  for  appellant  Is 
that  upon  the  removal  of  restrictions  upon 
alienation  by  the  allottee  by  the  Secretary  of 
the  Interior  on  the  6th  day  of  February, 
1906,  the  judgment  rendered  against  the  al- 
lottee became  a  lien  upon  his  allotment  and 
that  the  sale  thereon  to  satisfy  said  judg- 
ment vested  a  good  title  In  the  purchaser. 
We  are  unable  to  gather  such  a  meaning 
from  the  language  of  the  act  We  believe 
that  Congress,  by  the  first  clause  of  section 
16,  supra,  Intended  to  protect  the  lands  al- 
lotted to  citizens  of  the  Creek  Nation  against 
involuntary  incumbrances  or  forced  sales  of 
any  kind  to  secure  or  satisfy  any  debt  or 
obligation  for  a  period  of  five  years,  unless 
the  Secretary  of  the  Interior  approved  such 
involuntary  incumbrance,  sale  or  taking. 
This  part  of  tbe  provision  is  not  a  restric- 
tion upon  the  allottee  or  his  heirs,  but  is  in 
effect  an  exemption  law  to  protect  bis  sur- 
plus allotted  lands  from  forced  sale  for  tbe 
period  of  five  years  to  satisfy  any  debt  or 
obligation  incurred  while  the  exemption  was 
In  operation.  The  five-year  time  limit  applies 
to  this  as  well  as  to  the  second  clause  contain- 
ing the  restriction  against  alienation  by  the  al- 
lottee or  his  heirs.  We  believe,  also,  that  both 
clauses  are  qualified  by  the  last  part  of  the 
act  reading,  "except  with  the  approval  of  the 


Secretary  of  the  Interior,"  and  that  each  em- 
braces a  separate  and  distinct  limitation  up- 
on the  disposal  of  his  allotted  lands.  Tbe 
first  has  relation  to  forced  incumbrances, 
sales,  or  takings  to  secure  or  satisfy  any 
debt  and  the  second  to  voluntary  alienation 
by  the  allottee  or  his  heirs.  Each  limitation 
continues  for  the  period  of  five  years  from 
the  date  of  the  approval  of  the  Supplemental 
Agreement  and  each  may  be  avoided 'before 
that  time  by  the  approval  of  the  Secretary 
of  the  Interior;  but  the  removal  of  restric- 
tions upon  voluntary  alienation  by  the  allot- 
tee or  his  heirs  does  not  subject  the  land  to 
the  Involuntary  incumbrances,  sales,  or  tak- 
ings contemplated  by  the  first  clause. 

Counsel  for  appellant  contend  that,  from 
the  fact  that  Congress,  by  an  act  passed  on 
the  3d  day  of  March,  1901  (31  Stat.  1447,  c. 
868),  made  these  Indians  full  citizens  of  the 
United  States,  it  had  no  power  to.  extend  tbe 
restrictions  provided  for  by  the  act  of  June 
30,  1902.  This  position  Is  untenable.  At  the 
time  of  tbe  enactment  of  the  Supplemental 
Treaty  Congress  has  full  power  to  legis- 
late for  the  Indian  Territory,  and  it  seems 
to  us  that  the  passage  of  an  exemption 
law,  such  as  we  construe  the  first  part  of 
section  16,  supra,  is  to  provide  an  exemp- 
tion law  for  tbe  protection  of  the  Indians, 
and  not  a  restriction  upon  voluntary  alien- 
ation by  the  allottee  or  his  heirs,  and  that 
until  the  expiration  of  five  years,  or  until 
the  approval  of  tbe  Secretary  of  the  In- 
terior, his  allotment  cannot  be  incumber- 
ed, taken,  or  sold  to  satisfy  any  debt  or  ob- 
ligation, even  though  the  five-year  restriction 
upon  voluntary  alienation  by  the  allottee  had 
been  removed  by  the  Secretary  of  the  In- 
terior. The  exemption  clause  In  section  16 
Is  not  different  in  its  effect  from  the  exemp- 
tion laws  of  most  of  tbe  states.  The  lands 
protected  by  such  exemption  laws  are  al- 
ways subject  to  voluntary  alienation;  but 
this  does  not  mean  that  a  creditor,  without 
the  consent  of  the  owner,  may  incumber, 
take,  or  sell  such  lands  to  secure  or  satisfy 
any  debt  or  obligation  Incurred  by  him. 

Taking  this  view  of  the  law,  it  follows 
that  the  Indian  allottee  held  tbe  land  exempt 
from  the  lien  of  the  judgment  under  which 
it  was  sold  to  the  appellant  and  it  was  ex- 
empt when  it  was  sold  under  the  order  of 
sale. 

The  judgment  of  the  court  below  Is  af- 
firmed. All  the  Justices  concur,  except 
DUNN,  J.,  who  concurs  in  the  conclusion, 
but  not  in  all  the  reasoning. 


NOBLE  STATE  BANK  v.  HASKELL  et  al. 

(Supreme  Court  of  Oklahoma.   Sept  11,  1908.) 

1.  Constitutional  Law  — Due  P  hoc  ess  oj 
Law — Banks — Guaranty  Fund. 

The  act  "creating  a  state  banking  board, 
establishing  a  depositors'  guaranty  fond  to  in- 
sure depositors  against  loss  when  the  bank  be- 


Digitized  by 


OkL) 


NOBLE  STATE  BANE  T.  HASKELL. 


591 


comes  Insolvent,*'  etc.,  of  December  17,  1907 
(Laws  1907-08,  p.  145,  c.  6,  art  2),  as  amend- 
ed on  February  12,  1908  (Laws  1907-08,  p. 
163,  c.  6,  art.  3),  is  not  in  conflict  with  section 
7,  art  2  (Bunn's  Ed.  I  16)  of  the  Constitution, 
which  provides  that  "No  person  shall  be  depriv- 
ed of  life,  liberty,  or  property,  without  due 
process  of  law." 

2.  Same— Obligation  or  Contracts. 

Nor  is  it  in  violation  of  section  15,  art.  2 
(Bunn's  Ed.  {  24)  of  the  Constitution,  which 
provides  that  "no  law  impairing  the  obligation 
of  contracts  shall  ever  be  passed." 
S.  S ami— Pursuit  of  Happiness. 

Nor  is  it  in  violation  of  section  2,  art.  2 
(Bunn's  Ed.  fi  11)  of  the  Constitution,  which 
provides  that  "all  persons  have  the  inherent 
right  to  life,  liberty,  the  pursuit  of  happiness, 
and  the  enjoyment  of  the  gains  of  their  own  in- 
dustry." 

4.  Eminent  Domain— Taking  Pbivate  Pbop- 
ebty  fob  Pbivate  Use— Compensation . 

Nor  is  it  in  violation  of  section  23,  art.  2 
(Bunn's  Ed.  fi  32)  of  the  Constitution,  which 
provides  that:  "No  private  property  shall  be 
taken  or  damaged  for  private  use,  with  or  with- 
out compensation,  unless  by  the  consent  of  the 
owner,  except  for  private  ways  of  necessity,  or 
for  drains  and  ditches  across  lands  of  others  for 
agricultural,  mining  or  sanitary  purposes,  in 
such  manner  as  may  be  prescribed  by  law." 

5.  Same— Taking  Pbivate  Pbopebty  fob 
Public  Use. 

Nor  is  it  in  violation  of  section  24,  art.  2 
(Bunn's  Ed.  fi  33)  of  the  Constitution,  which 
provides  that  ''private  property  shall  not  be  tak- 
en or  damaged  for  public  use  without  just  com- 
pensation." 

6.  Statutes— Title  of  Act. 

Nor  is  said  act,  embracing  the  provision  rel- 
ative to  the  establishment  of  the  depositors'  guar- 
anty fund,  to  secure  depositors  s gainst  loss  when 
the  bank  becomes  insolvent,  invalid  on  account  of 
section  57,  art.  5  (Bunn's  Ed.  fi  130)  of  the  Con- 
stitution, which  provides  that:  "Every  act  of 
the  Legislature  shall  embrace  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title,  ex- 
cept *  *  provided,  that  if  any  subject 
be  embraced  in  any  act  contrary  to  the  provi- 
sions of  this  section,  such  act  shall  be  void  only 
as  to  so  much  of  the  law  as  may  not  be  express- 
ed in  the  title  thereof." 

7.  Appeal  and  Ebbob— Review— Waives. 

When  the  brief  of  the  plaintiff  in  error,  in 
any  civil  cause,  fails  to  preserve,  by  specifica- 
tion of  error,  any  point  complained  of  in  the 
lower  court,  such  question  is  thereby  waived 
in  this  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  fig  4256-4261.] 

8.  Same— Review— Denial  of  Injunction. 

Where  the  probative  allegations  do  not  aver 
that  the  injury  apprehended  is  Irreparable,  and 
the  chancellor  denies  an  application  for  a 
temporary  injunction,  on  review  in  this  court 
the  action  of  the  lower  court  will  not  be  re- 
versed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  fi  3818.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
A-  H.  Huston,  Judge. 

Action  by  the  Noble  State  Bank  against 
C.  N.  Haskell  and  others. .  Judgment  for  de- 
fendants and  plaintiff  brings  error.  Affirmed. 

This  Is  a  proceeding  by  plaintiff  in  error, 
as  plaintiff,  seeking  to  reverse  the  judgment 
of  the  district  court  sustaining  the  demurrers 
of  the  defendants  In  error,  as  defendants, 
in  the  lower  court  to  plaintiff's  petition.  The 


constitutionality  of  an  act  of  the  Legislature 
of  this  state  creating  a  depositors'  guaranty 
fund  Is  involved.  The  petition,  omitting  the 
caption  and  exhibits,  Is  as  follows: 

"Comes  the  plaintiff  In  said  cause,  and  for 
its  cause  of  action  against  the  defendants 
states  the  following  facts: 

"(1)  The  said  plaintiff  la  a  corporation  or- 
ganized under  the  laws  of  the  territory  of 
Oklahoma. 

"(2)  The  defendant  C.  N.  Haskell  is  the 
Governor  of  the  state  of  Oklahoma,  the  de- 
fendant O.  W.  Bellamy  Is  the  Lieutenant 
Governor,  the  defendant  J.  P.  Connors  Is  the 
President  of  the  State  Board  of  Agriculture, 
the  defendant  J.  A.  Menefee  Is  the  State 
Treasurer,  the  defendant  M.  E.  Trapp  Is 
the  State  Auditor,  and  the  defendant  H.  H. 
Smock  Is  the  Bank  Commissioner,  of  the 
state  of  Oklahoma. 

"(8)  The  said  plaintiff  is  a  banking  cor- 
poration organized  under  the  laws  of  the  ter- 
ritory of  Oklahoma,  with  an  authorized  and 
paid-up  capital  stock  of  $10,000,  and  its  ar- 
ticles of  Incorporation  were  filed  In  the  office 
of  the  Secretary  of  the  territory  of  Okla- 
homa on  the  23d  day  of  May,  1902,  a  copy  of 
said  articles  of  Incorporation  being  hereto 
attached,  marked  'Exhibit  A'  and  referred  to 
as  a  part  of  this  petition.  On  said  23d  day 
of  May,  1902,  the  territory  of  Oklahoma  Is- 
sued to  said  plaintiff  a  patent,  a  copy  of 
which  Is  hereto  attached,  marked  'Exhibit 
B,'  and  referred  to  as  a  part  of  this  petition, 
and  on  the  7th  day  of  July,  1902,  the  Bank 
Commissioner  of  the  territory  of  Oklahoma 
issued  to  said  plaintiff  a  certificate  of  au- 
thority, as  required  by  the  laws  of  said  ter- 
ritory, a  copy  of  which  is  hereunto  attached, 
marked  'Exhibit  C,'  and  referred  to  as  a 
part  of  this  petition. 

"(4)  The  said  plaintiff  has  continuously 
since  the  23d  day  of  May,  1902,  In  the  town 
of  Noble,  county  of  Cleveland,  OkL,  been  en- 
gaged In  the  business  of  banking,  as  au- 
thorized by  law,  and  its  authority  by  virtue 
of  Its  articles  of  Incorporation,  patent  and 
certificate  of  authority;  and  since  the  16th 
day  of  November,  1907,  said  plaintiff,  In  the 
same  place,  has  been  engaged  In  the  banking 
business  under  and  by  virtue  of  the  Con- 
stitution and  laws  of  the  state  of  Oklahoma. 

"(5)  On  the  17th  day  of  December,  1907,  the 
Governor  of  the  state  of  Oklahoma  approved 
an  act  which  had  previously  been  passed  by 
the  Legislature  of  the  state  of  Oklahoma,  en- 
titled 'An  act  creating  a  state  Banking  Board 
establishing  a  depositors'  guaranty  fund  to 
insure  depositors  against  loss  when  the  bank 
becomes  insolvent  prescribing  the  qualifica- 
tions of  officers  and  directors,  fixing  the  sal- 
ary of  Bank  Commissioner  and  his  assistants 
and  providing  for  more  frequent  examina- 
tions, fixing  the  penalty  for  embezzlement, 
limiting  the  amount  of  the  banking  funds 
that  can  be  loaned  to  any  one  person,  cor- 
poration or  firm,  declaring  an  emergency.' 
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Laws  1907-08,  p.  145,  c.  6,  art.  2.  Section 
1  of  said  act  provides  that,  'A  state  bank- 
ing board  is  hereby  created,  to  be  composed 
of  the  Governor,  the  Lieutenant  Governor, 
President  of  the  State  Board  of  Agriculture, 
State  Treasurer  and  the  State  Auditor,'  and 
the  defendants  O.  N.  Haskell,  G.  W.  Bellamy, 
J.  P.  Connors,  J.  A  Menefee,  and  M.  B. 
Trapp  are,  respectively,  the  Governor,  Lieu- 
tenant Governor,  the  President  of  the  State 
Board  of  Agriculture,  the  State  Treasurer, 
and  the  State  Auditor,  and  the  said  named- 
defendants  by  virtue  of  said  act,  constitute 
the  State  Banking  Board  of  the  state  of 
Oklahoma,  and  the  said  defendant  H.  H. 
Smock  Is  the  Bank  Commissioner  of  the  state 
of  Oklahoma. 

"(6)  By  section  2  of  said  act  it  is  provided 
that:  'Within  sixty  days  after  the  passage 
and  approval  of  this  act,  the  State  Banking 
Board  shall  levy  against  the  capital  stock 
an  assessment  of  one  per  cent  of  the  bank's 
daily  average  deposits,  less  the  deposits  of 
the  state  funds,  properly  secured  for  the  pre- 
ceding year,  upon  each  and  every  bank  or- 
ganized and  existing  under  the  laws  of  the 
state,  for  the  purpose  of  creating  a  deposi- 
tors' guaranty  fund.  Said  assessment  shall 
be  collected  upon  call  of  the  State  Banking 
Board  In  one  year  from  the  time  the  first 
assessment  is  levied,  and  annually  thereafter, 
each  bank  subject  to  the  provisions  of  this 
act  shall  report  to  the  Bank  Commissioner 
the  amount  of  its  average  dally  deposits  for 
the  preceding  year,  and  If  said  deposits  are 
In  excess  of  the  amount  upon  which  the  one 
per  cent  was  previously  paid,  said  report 
shall  be  accompanied  by  additional  funds  to 
equal  one  per  cent  of  the  said  daily  average 
excess  of  deposits,  less  the  deposits  of  the 
state  funds  properly  secured,  and  less  the  de- 
posits of  the  national  government  for  the  year 
over  the  preceding  year,  and  each  amount 
shall  be  added  to  the  depositors'  guaranty 
fund.  If  the  depositors'  guaranty  fund  is  de- 
pleted from  any  cause,  it  shall  be  the  duty  of 
the  State  Banking  Board  in  order  to  keep 
said  fund  to  one  per  cent  of  the  total  deposits 
in  all  of  the  said  banks  subject  to  the  provi- 
sions of  this  act  to  levy  a  special  assessment 
to  cover  such  deficiency,  which  special  assess- 
ment shall  be  levied  upon  the  capital  stock 
of  the  banks  subject  to  this  act  according  to 
the  amount  of  their  deposits  as  reported  in 
the  office  of  the  Bank  Commissioner.  And 
said  special  assessment  shall  become  Immedi- 
ately due  and  paj'able.'  And  the  plalntifl* 
states  that  the  said  State  Banking  Board, 
acting  under  and  pursuant  to  the  pretended 
authority  of  said  law,  has  levied  an  assess- 
ment against  the  capital  stock  of  this  plaln- 
tifl bank  of  1  per  cent,  of  its  dally  average 
deposits  during  the  preceding  year,  which 
said  average  deposit  amounts  to  $33,147,  and 
that  the  said  State  Banking  Board,  and  the 
said  Bank  Commissioner,  under  and  pursu- 
ant to  said  pretended  law,  proposes  to  com- 


pel this  plaintiff  to  pay  said  1  per  cent  of  its 
daily  average  deposits  for  the  preceding  year 
for  the  purpose  of  creating  said  depositors' 
guaranty  fund  for  the  benefit  of  the  deposi- 
tors of  all  the  banks  In  said  state  upon  which 
said  law  operates,  and  that  the  said  defend- 
ants, unless  restrained  by  this  court  win 
force  this  plaintiff  to  pay  said  assessment 
as  provided  by  said  pretended  law,  a  copy  of 
the  said  notice  of  assessment  served  on  plain- 
tiff is  hereto  attached,  marked  'Exhibit  D,' 
and  referred  to  as  a  part  of  this  petition. 

"(7)  Plaintiff  further  states  that  the  said 
law  under  which  the  defendants  are  pretend- 
ing to  act  is  In  conflict  with  and  a  violation 
of  section  2  of  article  2  of  the  Constitution 
of  Oklahoma,  which  provides  that  'all  per- 
sons have  the  inherent  right  to  llfe^  liberty, 
the  pursuit  of  happiness  and  the  enjoyment 
of  the  gains  of  their  own  industry,'  in  that 
said  law  deprives  this  plaintiff  of  the  enjoy- 
ment of  the  gains  of  Its  own  industry,  for 
the  benefit  of  the  depositors  of  other  banks 
in  which  plaintiff  has  no  interest 

"(8)  Plaintiff  further  states  that  said  pre- 
tended act  is  In  conflict  with  and  a  violation 
of  section  7  of  article  2  of  the  Constitution 
of  Oklahoma,  which  provides  that  'no  person 
shall  be  deprived  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law,'  In  that 
the  said  plaintiff  is  deprived  of  its  property, 
by  virtue  of  said  assessment  without  due 
process  of  law. 

"(9)  Plaintiff  further  states  that  said  pre- 
tended law  is  in  conflict  with  and  a  violation 
of  section  15  of  article  2  of  the  Constitution 
of  Oklahoma,  which  provides  that  *no  bill 
of  attainder,  ex  post  facto  law,  nor  any  law 
Impairing  the  obligation  of  contracts,  shall 
ever  be  passed,'  in  that  said  law  violates  the 
contract  between  this  plaintiff  and  the  state 
of  Oklahoma,  evidenced  by  Its  charter,  patent, 
and  certificate  of  authority,  copies  of  which 
are  hereunto  attached  as  Exhibits  A,  B,  and 
C  to  this  petition. 

"(10)  Plaintiff  further  states  that  said  pre- 
tended law  Is  in  conflict  with  and  a  violation 
of  section  23  of  article  2  of  the  Constitution 
of  Oklahoma,  which  provides  that  'no  pri- 
vate property  shall  be  taken  or  damaged, 
for  private,  with  or  without  compensation, 
unless  by  the  consent  of  the  owner,  except 
for  private  ways  of  necessity,  or  for  drains 
and  ditches  across  lands  of  others  for  agri- 
cultural, mining  or  sanitary  purposes,  in 
such  manner  as  may  be  prescribed  by  law,' 
in  that  the  private  property  of  this  plaintiff 
is  sought  to  be  taken  for  private  use,  with- 
out compensation  and  against  the  consent  of 
the  plaintiff. 

"(11)  Said  pretended  law  is  in  conflict  with 
and  a  violation  of  section  24  of  article  2  of 
the  Constitution  of  Oklahoma,  which  provides 
that  'private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation,' In  that  said  law  proposes  to  take 
the  property  of  this  plaintiff;  and,  If  it  be 
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held  that  said  taking  Is  a  taking  for  public 
use,  then  said  taking  Is  without  compensa- 
tion, and  not  In  accordance  with  the  form 
prescribed  for  the  taking  of  private  property 
for  public  use,  as  set  out  more  fully  In  said 
section  24. 

"(12)  Said  plaintiff  states  that  said  pre- 
tended law  Is  In  conflict  with  and  In  violation 
of  section  57  of  article  5  of  the  Constitution 
of  Oklahoma,  which  provides  that  'every  act 
of  the  Legislature  shall  embrace  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  its 
title,  except  general  appropriation  bills,  gen- 
eral revenue  bills,  and  bills  adopting  a  code, 
digest,  or  revision  of  the  statutes,  and  no 
law  shall  be  revived,  amended,  or  the  pro- 
visions thereof  extended  or  conferred,  by 
reference-to  Its  title  only,  but  so  much  there- 
of as  is  revived,  amended,  extended  or  con- 
ferred, shall  be  re-enacted  and  published  at 
length,  provided,  that  if  any  subject  be  em- 
braced in  any  act  contrary  to  the  provisions 
of  this  section,  such  act  shall  be  void  only  as 
to  so  much  of  the  law  as  may  not  be  express- 
ed In  the  title  thereof,'  In  that  said  law  (1) 
creates  a  state  banking  board ;  (2)  establishes 
a  depositors'  guaranty  fund;  (3)  prescribed 
the  qualifications  of  officers  and  directors; 
(4)  fixes  the  salary  of  the  Bank  Commission- 
er; (5)  fixes  the  penalty  for  embezzlement; 
(6)  and  limits  the  amount  of  the  bank's  funds 
that  can  be  loaned  to  any  one  person;  and 
expresses  all  of  said  six  different  purposes 
in  the  title,  thus  avoiding  the  entire  act 

"(13)  Plaintiff  further  states  that  if  said 
pretended  law  should  be  construed  as  levy- 
ing a  tax  upon  the  property  of  plaintiff,  it 
is  in  conflict  with  and  a  violation  of  section 
8  of  article  10  of  the  Constitution  of  Okla- 
homa, which  provides  that  'all  property  which 
may  be  taxed  ad  valorem  shall  be  assessed 
for  taxation  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  voluntary 
sale,'  in  that  said  law,  if  it  levies  a  tax,  does 
not  assess  It  upon  the  basis  of  the  fair  cash 
value  of  the  property  affected,  but  upon  an 
arbitrary  basis,  having  no  regard  to  the  fair 
cash  value  of  the  property  assessed. 

"(14)  If  said  pretended  law  Is  construed 
as  levying  a  tax,  then  it  is  In  conflict  with 
and  a  violation  of  section  9  of  article  10  of 
the  Constitution  of  Oklahoma,  which  provides 
that,  'except  as  herein  otherwise  provided, 
the  total  taxes,  on  an  ad  valorem  basis,  for 
all  purposes,  state,  county,  township,  city  or 
town,  and  school  district  taxes,  shall  not  ex- 
ceed in  any  one  year  thirty-one  and  one- 
half  mills  on  the  dollar,'  in  that  said  law, 
for  said  special  and  private  purpose,  if  it  be 
construed  as  levying  a  tax,  levies  a  tax  on 
this  plaintiff  of  about  3.31  per  cent,  of  the 
fair  cash  value  of  the  property  of  the  plain- 
tiff. 

"(15)  If  said  pretended  law  shall  be  con- 
strued as  levying  a  tax,  then  it  is  In  conflict 
with  and  a  violation  of  section  14  of  article 
97P.-38 


10  of  the  Constitution  of  Oklahoma,  which 
provides  that,  'taxes  shall  be  levied  and  col- 
lected by  general  laws,  and  for  public  pur- 
poses only,  except  that  taxes  may  be  levied 
when  necessary  to  carry  into  effect  section 
thirty-one  of  the  Bill  of  Rights,'  in  that  said 
law,  If  it  be  construed  as  levying  a  tax,  does 
not  levy  said  tax  for  public  use,  but  for 
private  purposes. 

"(16)  Plaintiff  further  states  that  said  pre- 
tended law  is  In  conflict  with  and  a  viola- 
tion of  section  1  of  article  14  of  the  Consti- 
tution of  Oklahoma,  which  provides  that 
'general  laws  shall  be  enacted  by  the  Legisla- 
ture providing  for  the  creation  of  a  banking 
department,  to  be  under  the  control  of  a 
bank  commissioner,  who  shall  be  appointed 
by  the  Governor  for  a  term  of  four  years, 
by  and  with  the  consent  of  the  Senate  with 
sufficient  power  and  authority  to  regulate 
and  control  all  state  banks,  loan,  trust,  and 
guaranty  companies,  under  laws  which  shall 
provide  for  the  protection  of  depositors  and 
individual  stockholders,'  in  that  said  pre- 
tended law  does  not  provide  for  the  protec- 
tion of  the  individual  stockholders  of  this 
plaintiff. 

"(17)  Plaintiff  further  states  that  said  pre- 
tended law  is  in  conflict  with  and  a  violation 
of  section  10  of  article  1  of  the  Constitution 
of  the  United  States,  which  provides  that  'no 
state  shall  pass  any  bill  of  attainder,  ex  post 
facto,  or  law  impairing  the  obligation  of 
contracts,  *  *  *'  In  that  said  law  im- 
pairs the  obligation  of  the  contract  between 
the  plaintiff  and  the  state  of  Oklahoma,  as 
evidenced  by  Its  articles  of  incorporation, 
patent,  and  certificate  of  authority,  copies  of 
which  are  hereto  attached  as  Exhibits  A,  B, 
and  C. 

"(18)  Plaintiff  further  states  that  said  pre- 
tended law  is  in  conflict  with  and  a  violation 
of  that  portion  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States 
which  provides  that  'no  state  shall  make  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within 
Its  jurisdiction  the  equal  protection  of  the 
laws,'  In  that  said  pretended  act  deprives  this 
plaintiff  of  Its  property  without  due  process 
of  law,  and  denies  to  it  the  equal  protection 
of  the  laws. 

"(19)  Wherefore  plaintiff  states  that  the 
said  pretended  act  is  null  and  void,  because 
of  its  conflict  with  the  Constitution  of  the 
state  of  Oklahoma  and  the  Constitution  of 
the  United  States,  and  that  the  said  defend- 
ants, In  acting  under  and  enforcing  the  pro- 
visions of  said  pretended  law,  are  wholly 
without  right,  and  have  no  jurisdiction  to 
make,  levy,  or  enforce  the  aforesaid  assess- 
ment of  1  jjt-r  cent,  upon  the  average  de- 
posits of  the  plaintiff. 
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"(20)  Plaintiff  further  states  that  It  Is  a 
solvent,  growing  concern,  with  Its  capital  un- 
impaired, and  perfectly  able  and  willing  to 
pay  all  Its  obligations  to  Its  depositors,  and 
that  It  does  not  need,  and  does  not  desire, 
the  assistance  of  any  other  bank  or  of  the 
state  of  Oklahoma. 

"(21)  Plaintiff  further  states  that  It  has  no 
adequate  remedy  at  law  to  prevent  the  wrongs 
herein  complained  of,  and  that,  unless  the 
defendants  are  enjoined  from  enforcing  the 
provisions  of  said  law  as  against  this  plain- 
tiff, it  will  be  remediless.  Wherefore  plain- 
tiff prays  for  a  temporary  Injunction,  re- 
straining the  said  defendants,  and  each  of 
them,  from  taking  any  further  or  other  pro- 
ceedings to  levy  against  or  collect  the  said 
assessment  of  1  per  cent,  or  any  other  as- 
sessment, under  said  law  against  this  plain- 
tiff, and  that  on  final  hearing  said  temporary 
injunction  may  be  made  permanent,  and 
plaintiff  prays  for  such  other,  further,  and 
general  relief  as  to  the  wisdom  of  the  court 
may  seem  proper." 

In  the  court  below,  C.  N.  Haskell,  as  Gov- 
ernor of  the  state,  demurred  to  plaintiff's 
petition  on  the  following  grounds:  (1)  That 
the  court  had  no  jurisdiction  of  the  person 
of  the  said  defendant ;  (2)  that  the  court  had 
no  jurisdiction  of  the  subject  of  the  action; 
(3)  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  said  defendants.  The  other  defend- 
ants, George  W.  Bellamy,  as  Lieutenant  Gov- 
ernor, J.  P.  Connors,  as  chairman  of  the 
Board  of  Agriculture,  J.  A  Menefee,  as  State 
Treasurer,  M.  E.  Trapp,  as  State  Auditor, 
and  H.  H.  Smock,  as  Bank  Commissioner,  in- 
terposed similar  demurrers. 

On  the  19th  day  of  February,  A.  D.  1908, 
each  of  the  separate  demurrers  of  the  defend- 
ants to  plaintiff's  petition  were  sustained  in 
the  lower  court  as  to  the  third  ground'  there- 
in set  out.  The  plaintiff,  duly  saving  Its 
exceptions,  elected  to  stand  upon  its  petition, 
and  refused  to  plead  further,  and  Judgment 
was  rendered  in  favor  of  said  defendants. 
Thereupon  plaintiff  was  allowed  10  days  to 
prepare  and  serve  a  case-made,  and  defend- 
ants 5  days  thereafter  within  which  to 
suggest  amendments  thereto.  Thereafter,  on 
the  20th  day  of  February,  A.  D.  1908,  said 
case-made  and  the  amendments  thereto  hav- 
ing been  served  in  due  time,  and  duly  sub- 
mitted for  settlement  and  signing  by  the  par- 
ties thereto,  the  same  were  duly  certified  to 
by  the  trial  Judge,  and  this  cause  is  now  prop- 
erly before  this  court  for  review.  Plaintiff 
is  a  banking  corporation,  chartered  under  the 
laws  of  the  territory  of  Oklahoma  on  the  23d 
day  of  May,  A.  D.  1902,  with  a  capital  stock 
of  $5,000,  and  afterwards,  on  the  6th  day  of 
September,  A.  D.  1902,  its  capital  stock  was 
Increased  to  the  sum  of  $10,000. 

J.  B.  Dudley  and  Flynn  &  Ames,  for  plain- 
tiff in  error.  Charles  West,  Atty.  Gen.,  for 
defendants  in  error. 


WILLIAMS,  C.  J.  (after  stating  the  facts 
as  above).  Plaintiff  In  error  contends  that 
the  carrying  into  effect  of  what  is  known  as 
the  "Depositors'  Guaranty  Law"  will  Impair 
its  charter  contractual  rights.  Section  2  of  the 
act  of  December  17,  1907  (Laws  1907-08, 
p.  146,  c  6,  art.  2),  establishing  the  deposi- 
tors' guaranty  fund,  etc.,  provides  as  fol- 
lows: "Within  sixty  days  after  the  pas- 
sage and  approval  of  this  act,  the  State 
Banking  Board  shall  levy  against  the  capital 
stock  an  assessment  of  one  per  cent,  of  the 
bank's  dally  average  deposits,  less  the  de- 
posits of  the-  state  funds,  properly  secured 
for  the  preceding  year,  upon  each  and  every 
bank  organized  and  existing  under  the  laws 
of  the  state,  for  the  purpose  of  creating  a 
depositors'  guaranty  fund.  Said  assessment 
shall  be  collected  upon  call  of  the  State 
Banking  Board.  In  one  year  from  the  time 
the  first  assessment  is  levied,  and  annually 
thereafter,  each  bank  subject  to  the  provi- 
sions of  this  act  shall  report  to  the  Bank 
Commissioner  the  amount  of  its  daily  aver- 
age deposits  for  the  preceding  year,  and  if 
said  deposits  are  in  excess  of  the  amount 
upon  which  one  per  cent  was  previously 
paid,  said  report  shall  be  accompanied  by  ad- 
ditional funds  to  equal  one  per  cent,  of  the 
said  daily  average  excess  of  deposits,  less 
the  deposits  of  the  state  funds  properly  se- 
cured, and  less  the  deposits  of  the  National 
government,  for  the  year  over  the  preceding 
year,  and  each  amount  shall  be  added  to  the 
depositors'  guaranty  fund.  If  the  depositors' 
guaranty  fund  is  depleted  from  any  cause, 
it  shall  be  the  duty  of  the  State  Banking 
Board  In  order  to  keep  said  fund  to  one 
per  cent,  of  the  total  deposits  in  all  of  said 
banks  subject  to  the  provisions  of  this  act, 
to  levy  a  special  assessment  to  cover  such 
deficiency,  which  special  assessment  shall  be 
levied  upon  the  capital  Btock  of  the  banks 
subject  to  this  act,  according  to  the  amount 
of  their  deposits  as  reported  in  the  office  of 
the  Bank  Commissioner.  And  said  special 
assessment  shall  become  immediately  due 
and  payable."  The  wisdom  of  the  framers 
of  the  federal  Constitution  In  providing  that 
no  state  shall  pass  any  law  "impairing  the 
obligation  of  contracts"  cannot  be  overesti- 
mated. The  state,  as  a  worthy  exemplar  of 
the  people  residing  therein,  should  deal  with 
absolute  honesty  with  every  citizen.  The 
progress  and  prosperity  of  civilized  commu- 
nities necessarily  rests  upon  the  sacredness 
of  contracts.  Confidence  In  contractual  re- 
lations being  a  safeguard  against  fluctuation 
and  chaotic  conditions  In  business  affairs, 
permanent  advancement  must  depend  upon 
the  certainty  of  obligations.  The  faith  of 
man  in  the  business  integrity  of  his  fellow- 
man,  realized,  Is  the  fountain  of  develop- 
ment, trade,  and  commerce.  The  preserva- 
tion of  contracts  lawfully  entered  Into  gives 
stability,  not  only  to  the  present,  but  assur- 
ance for  the  future.   Strike  down  the  safe 
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guards  against  contracts,  and  society  can- 
not advance.  Unquestioned  faith  in  their 
fulfillment  elevates,  not  only  communities, 
but  individuals.  But  when  an  individual, 
or  association  of  individuals,  deals  with  the 
sovereign  power  in  acquiring  corporate  privi- 
leges or  franchises,  and  the  sovereignty  re- 
serves the  right  to  alter,  amend,  annul,  re- 
voke, or  repeal  such  grant,  whenever  in  the 
opinion  of  the  proper  representative  of  such 
sovereignty  such  grant  may  be  injurious  to 
the  citizenship  thereof,  It  is  obvious  that, 
when  such  occasion  arises,  the  Legislature 
should  so  act. 

The  question  of  the  right  of  the  Legisla- 
ture to  repeal  a  granting  act  was  first  be- 
fore the  Supreme  Court  of  the  United  States 
In  the  year  1806,  in  the  case  of  Fletcher  v. 
Peck,  6  Cranch,  135,  3  L.  Ed.  162,  where  the 
Legislature  of  the  state  of  Georgia  had  re- 
scinded an  act  authorizing  the  sale  of  cer- 
tain state  lands  to  Individuals,  where  it 
was  charged  that  such  act  was  procured 
through  fraud.  The  land  having  passed  In- 
to the  hands  of  purchasers  for  valuable  con- 
sideration, without  notice,  the  court  held 
that  the  state  of  Georgia  was  restrained, 
either  by  general  principles  which  are  com- 
mon to  free  institutions,  or  by  the  particu- 
lar provisions  of  the  Constitution  of  the  Unit- 
ed States,  from  afterwards  passing  a  law 
whereby  the  estate  of  the  bona  fide  purchas- 
ers of  the  premises  could  be  constitutionally 
and  legally  impaired  and  rendered  null  and 
void.  The  next  case  was  that  of  the  trustees 
of  Dartmouth  College  v.  Woodward,  4  Wheat. 
520.  4  L.  Ed.  630,  in  the  year  1819.  Mr.  Chief 
Justice  Marshall,  in  an  elaborate  opinion,  held 
that  the  charter,  granted  by  the  British  Crown 
to  the  trustees  of  Dartmouth  College  In  New 
Hampshire,  in  the  year  1769,  was  a  contract 
"within  the  meaning  of  that  clause  of  the 
Constitution  of  the  United  States  (article  1,  8 
10)  which  declares  that  no  state  shall  make 
any  law  Impairing  the  obligation  of  contracts," 
and  further  held  the  act  of  the  state  Legisla- 
ture of  New  Hampshire,  altering  the  char- 
ter without  the  consent  of  the  corporation, 
in  a  material  respect,  to  be  an  act  impair- 
ing the  obligation  of  the  charter  and  uncon- 
stitutional and  void.  The  rule  announced  in 
this  case  has  been  uniformly  adhered  to  In 
that  court  However,  the  Supreme  Court  of 
the  United  States  has,  without  exception, 
held  that  whenever  the  Legislature  granting 
a  charter  reserves  the  right  to  alter,  amend, 
modify,  or  repeal  it,  either  by  so  providing 
by  general  law,  whether  organic  or  statu- 
tory, or  in  the  charter,  the  right  to  amend  or 
repeal  such  charter  exists,  and  to  do  so  does 
not  impair  the  obligation  of  a  contract,  the 
charter  being  obtained  and  accepted  with 
the  full  understanding  that  the  right  to 
amend,  modify,  or  repeal  Is  a  part  of  the 
contract,  and  to  the  exercise  of  which  right 
the  grantee  had  consented. 

Immediately  after  the  Dartmouth  College 


Case  the  Importance  of  reserving  the  right 
to  control  corporate  organizations,  which 
were  from  time  to  time  being  chartered,  was 
realized,  and  in  many  states  general  statutes, 
expressly  reserving  such  powers,  which  stat- 
utes became  a  part  of  every  act  of  incorpora- 
tion as  fully  as  if  written  therein,  unless  a 
different  purpose  was  therein  plainly  ex- 
pressed, were  enacted.  And  afterwards,  In 
most  of  the  states  as  their  Constitutions 
were  revised,  and  in  the  new  states  as  they 
were  admitted  into  the  Union,  such  provi- 
sions were  Incorporated  in  the  organic  law. 
On  the  20th  day  of  December,  A.  D.  1824, 
the  Legislature  of  New  Jersey  incorporated 
the  "New  Jersey  Protection  &  Lombard 
Bank,"  which  corporation  was  organized  to 
loan  money  upon  real  estate,  public  stock,  or 
private  property,  to  insure  against  loss  or 
damage  by  fire  or  water,  and  to  Issue  bills 
of  credit,  etc.  It  was  expressly  provided  In 
said  act  that  it  should  be  lawful  for  the 
Legislature  at  any  time  to  alter,  amend,  or 
repeal  the  same.  This  was  one  of  the  first 
acts,  passed  after  the  decision  in  the  Dart- 
mouth College  Case,  where  such  reservation 
was  made.  Afterwards,  on  the  23d  day  of 
November,  1825,  the  Legislature  repealed  the 
act  of  incorporation,  and  appointed  trustees, 
authorizing  them  to  administer  and  wind 
up  the  affairs  of  said  corporation,  under  the 
direction  of  the  court  of  chancery.  After- 
wards, on  the  10th  day  of  December,  1825, 
the  Legislature  passed  a  supplementary  act, 
with  the  preamble  reciting  that  doubts  had 
arisen  touching  the  powers  and  duties  of  the 
trustees,  and  that  it  was  the  intention  of  the 
repealing  act  to  preserve,  uninjured  and  un- 
impaired, all  the  then  existing  rights  and 
responsibilities,  whether  in  favor  of  or 
against  said  bank,  and  then  enacting  and  de- 
claring that  the  trustees  were,  and  from  the 
time  of  the  passage  of  the  repealing  act 
should  be  deemed  and  taken  to  have  been, 
vested  as  the  trustees  for  the  creditors  of 
said  bank  and  the  stockholders  existing  at 
the  time  of  the  act  of  repeal,  etc.  In  the 
case  of  McLaren  v.  Pennington,  1  Paige  (N. 
Y.)  109,  the  chancellor,  In  construing  said 
charter  and  the  repealing  acts,  said:  "The 
power  of  repealing  the  bank  charter  was 
therefore  legally  and  constitutionally  reserv- 
ed to  the  Legislature  of  New  Jersey,  and 
this  court  will  not  presume  that  it  has  been 
improperly  or  unconsclentlously  exercised." 
In  the  case  of  De  Camp  v.  Eveland,  19  Barb. 
(N.  Y.)  89,  the  court  said:  "This  legislative 
power  is  the  very  highest  attribute  of 
sovereignty,  and  its  depositary  the  embodi- 
ment and  concentration  of  the  whole  politi- 
cal force  of  the  body  politic,  with  such  re- 
straint only  as  the  charter  of  government 
has  Imposed.  It  is  the  lawmaking  power, 
and,  as  heretofore  remarked,  superior  to  ei- 
ther of  the  other  departments  of  government. 
The  Legislatures  are  nowhere  restrained, 
directed,  or  limited  in  regard  to  the  nature. 
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grade,  or  character  of  evidence  which  they 
must  have  as  the  basis  of  their  action,  or  to 
guide  them  In  their  decisions.  In  some  spe- 
cific cases  their  power  Is  limited,  and  In 
others  conditional,  dependent  upon  the  exist- 
ence of  certain  facts.  But  they  must  neces- 
sarily decide  whether  such  fact  exists. 
Their  general  power  to  prescribe  and  regu- 
late evidence  for  every  other  tribunal  in 
the  state  has  never  been  questioned,  and  It 
would  present  a  singular  anomaly  If  they 
were  wanting  in  power  to  do  the  same  for 
themselves,  or  to  alter  and  change  the  same 
at  pleasure;  and  it  would  be  equally  strange 
If  any  judicial  tribunal  In  the  state  were  per- 
mitted to  review  their  decision  upon  the 
question  of  fact,  on  the  existence  of  which 
their  power  to  legislate  in  a  particular  case 
is  made  to  depend.  If  such  a  thing  were  to 
be  tolerated,  It  Is  not  perceived  why  the  ex- 
istence of  the  fact  In  question  may  not,  and 
In  many  cases  must  not,  be  proper 'to  be  sub- 
mitted to  a  jury.  It  is  believed  that  but  few 
would  be  bold  enough  to  contend  for  a  prin- 
ciple pregnant  with  such  absurd  results." 

In  the  year  1838  the  Legislature  of  New 
York  passed  what  was  known  as  the  "Gen- 
eral Banking  Act"  (Laws  1838,  p.  245,  c.  260), 
wherein  it  was  provided  that  corporators  or 
shareholders  might  stipulate  In  their  charter 
that  they  should  not  be  liable  individually  for 
the  debts  of  the  bank;  but  said  act  also  con- 
tained a  provision  that  the  Legislature  might 
at  any  time  alter  or  repeal  same.  In  1846 
a  change  was  made  In  the  Constitution  of 
the  state,  which  Imposed  individual  liability 
on  the  stockholders  of  banks,  and  in  1849  a 
statute  was  passed  providing  for  proceedings 
to  enforce  that  responsibility.  Laws  1849, 
p.  455,  c.  313.  In  the  case  of  Sherman  v. 
Smith,  1  Black,  590,  17  L.  Ed.  163,  Mr.  Jus- 
tice Nelson,  speaking  for  the  court  said: 
"One  of  the  articles  of  association,  as  we 
have  already  seen,  provided  that  the  share- 
holders should  not  be  liable  in  their  individ- 
ual capacities  for  any  contract,  debt,  etc. 
The  thirty-second  section  of  the  general 
banking  act  provided  that  'the  Legislature 
may  at  any  time  alter  or  repeal  this  act.' 
The  argument  on  the  part  of  the  plaintiff  is 
that  this  stipulation  of  the  stockholders  in 
the  articles  of  association  from  exemption 
from  all  personal  liability  for  tbe  debts  of 
the  institution  constitutes  a  contract,  within 
the  authority  of  the  act  under  which  it  was 
organized,  that  cannot  be  legally  impaired 
by  the  provision  In  the  Constitution  of  New 
York,  or  by  the  act  of  1849,  which  seeks  to 
change  the  obligation  and  impose  upon  them 
personal  liability;  that.  In  respect  to  this 
bank,  the  provision  in  the  Constitution  and 
the  law  is  void  as  against  the  Constitution 
of  the  United  States.  Now,  in  the  first  place, 
It  is  to  be  observed  that  the  article  of  as- 
sociation relied  on  is  but  an  affirmation  of 
the  principles  contained  in  the  twenty-third 
section  of  the  act  of  1838,  and  can  be  en- 


titled to  no  greater  effect  or  operation  than 
the  law  itself,  unless,  indeed,  by  incorporat- 
ing it  into  the  articles  It  can  be  made  per- 
manent or  perpetual.  The  section  expressly 
exempts  the  individual  liability  of  the  stock- 
holders, but  confers  the  privilege  upon  the 
association  to  subject  him  to  personal  lia- 
bility if  they  think  fit  It  was  competent 
for  the  stockholders  to  avail  themselves  of 
this  privilege  In  their  articles  of  association, 
and  thus,  perhaps,  increase  public  confidence 
in  the  credit  of  the  institution.  Bat  we  can 
discover  no  authority  in  the  section,  or  any 
necessity  or  propriety  on  the  part  of  the  as- 
sociation, for  incorporating  the  law  Itself  in- 
to their  articles.  Certainly  in  so  doing  they 
cannot  change  it,  or  make  more  or  less  ef- 
fectual. *  *  *  Now,  the  thirty-second  sec- 
tion, which  reserved  to  the  Legislature  the 
power  to  alter  or  repeal  the  act  by  necessary 
construction,  reserved  the  power  to  alter  or 
repeal  all  or  any  of  these  terms  and  condi- 
tions, or  ruleB  or  liability,  prescribed  In  the 
act.  The  articles  of  association  are  depend- 
ent upon,  and  become  a  part  of,  the  law  un- 
der which  the  bank  was  organized,  and  sub- 
ject to  alteration  or  repeal  the  same  as  any 
other  part  of  the  general  system."  See,  also, 
Attorney  General  v.  North  American  Life  In- 
surance Co.,  82  N.  Y.  187 ;  Lee's  Bank  of  Buf- 
falo, 21  N.  Y.  11;  Reciprocity  Bank,  22  N. 
Y.  9;  Plank  Road  Co.  v.  Thatcher,  11  N.  Y. 
102 ;  Buffalo  &  New  York  City  Railroad  Co, 
14  N.  Y.  336;  Empire  Bank,  18  N.  Y.  199. 

In  the  year  1831  the  Legislature  of  Maine 
passed  an  act  containing  the  following  pro- 
vision: "All  acts  of  incorporation  which 
shall  be  passed  after  the  passage  of  this  act, 
shall  at  all  times  hereafter  be  liable  to  be 
amended,  altered  or  repealed,  at  the  pleasure 
of  the  Legislature,  in  the  same  manner  as 
if  an  express  provision  to  that  effect  was 
therein  contained,  unless  there  shall  have 
been  Inserted  In  such  act  of  Incorporation 
an  express  limitation  or  provision  to  the  con- 
trary." Laws  1831,  p.  352,  c.  503.  In  the 
year  1877,  in  the  case  of  Railroad  Co.  v. 
Maine,  96  U.  S.  507,  24  L.  Ed.  836,  Mr.  Jus- 
tice Field,  in  construing  this  provision,  said: 
"By  the  reservation  In  the  law  of  1831,  which 
is  to  be  considered  as  If  embodied  In  that 
act,  the  state  retained  the  power  to  alter  it 
In  all  particulars  constituting  the  grant  to 
the  new  company  formed  under  it  of  corpo- 
rate rights,  privileges,  and  immunities." 

In  the  year  1831  the  Legislature  of  Massa- 
chusetts passed  a  measure  to  the  effect  that 
every  act  of  incorporation  which  should 
thereafter  be  passed  should  at  all  times  be 
subject  to  amendment,  alteration,  or  repeal 
at  the  pleasure  of  the  Legislature,  provided 
that  no  act  of  Incorporation  should  be  re- 
pealed unless  for  violation  of  its  charter,  or 
other  default,  when  such  charter  shall  con- 
tain an  express  provision  limiting  the  dura- 
tion of  the  same.  In  the  case  of  Crease  v. 
Babcock  et  al.,  23  Pick.  (Mass.)  343,  34  Am. 
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Dec.  61,  Morton,  Jodge,  speaking  for  the 
court.  In  construing  this  provision,  said: 
"Had  the  proviso  to  this  section  been  omit- 
ted, this  charter  might  have  been  amended, 
altered,  or  repealed,  *at  the  pleasure  of  the 
Legislature';  but  the  defendants'  counsel 
argue  that  the  proviso  not  only  restricts  the 
power  to  repeal,  but  entirely  takes  it  away, 
because  the  inquiry  whether  the  bank  has 
violated  its  charter  or  committed  any  default 
Is  a  Judicial  act,  and  therefore  cannot  con- 
stitutionally be  performed  by  the  Legisla- 
ture. The  effect  of  this  argument  is  to  raise 
the  banks  above  the  control  of  the  Legisla- 
ture, and  place  them,  and  all  corporations 
with  limited  charters,  upon  a  different  basis 
from  other  corporations.  All  acts  of  incor- 
poration are  supposed  to  be  granted  with  a 
view  to  the  public  welfare,  as  well  as  to 
promote  private  interest  and  individual  en- 
terprise, and  therefore  it  is  to  be  presumed 
that  the  Legislature,  when  charters  are  hold- 
en  at  their  pleasure,  will  not  repeal  them 
capriciously,  nor  without  due  Inquiry  into  all 
the  facts  and  satisfactory  evidence  that  they 
have  ceased  or  failed  to  accomplish  the  ob- 
jects for  which  they  were  established.  In 
such  case  the  exercise  of  the  reserved  power 
to  repeal  could  not  be  vitiated  or  invalidated 
because  the  Legislature  Investigated  the 
case  to  see  whether  it  was  reasonable  to 
exercise  the  power  before  they  actually  re- 
pealed a  charter.  The  true  question  is  wheth- 
er the  Legislature  can  In  any  case  repeal  an 
act  of  incorporation  granted  for  a  term  of 
years.  Any  charter  may  be  forfeited  by  a 
violation  or  for  other  sufficient  cause,  and 
on  proper  process  a  Judgment  of  forfeiture 
might  be  decreed.  But  this  would  be  a  ju- 
dicial act,  and  might  be  done  without  the 
concurrence,  and  against  the  will,  of  the  Leg- 
islature. It  is  entirely  independent  of  and 
unconnected  with  the  power  to  repeal.  But 
the  Legislature  clearly  Intended  to  reserve 
the  power  to  discontinue  corporations,  not 
only  for  violation  of  their  charters,  but  also 
for  other  defaults,  which  must  mean,  if  any- 
thing, some  acts  short  of  violations,  but 
which  were  inconsistent  with,  if  not  subver- 
sive of,  the  ends  for  which  the  corporation 
was  established.  They  reserve  the  power 
to  repeal  at  pleasure  provided  that  on  cer- 
tain charters  they  will  not  exercise  it  unless 
the  corporations  have  committed  some  de- 
fault. If  a  default  has  been  committed,  then, 
by  the  express  terms  of  the  compact,  they 
have  a  right  to  exercise  the  power.  They 
have  exercised  it,  and  therefore,  by  the  cour- 
tesy and  confidence  which  is  due  from  one 
department  of  the  government  to  another, 
we  are  bound  to  presume  that  the  contin- 
gency upon  which  the  right  to  exercise  it  de- 
pended has  happened.  Nor  is  the  objection 
that  the  Legislature  had  no  power  to  in- 
quire into  the  existence  of  the  contingency 
valid.  If  any  man  or  body  of  men  is  vested 
with  power  to  do  a  certain  act,  upon  the 


occurrence  of  a  certain  event,  when  the  event 
happens  they  have  a  right  to  perform  the 
act,  and  the  most  that  can  be  urged  against 
It  Is  that,  if  it  be  exercised  before  the  event 
happens,  It  Is  void.  And  this  is  true  by 
whomsoever  the  fact  is  to  be  ascertained. 
But  we  do  not  believe  that  the  Inquiry  into 
the  affairs  or  defaults  of  a  corporation,  with 
a  view  to  continue  or  discontinue  it,  is  a 
judicial  act.  No  issue  Is  formed.  No  de- 
cree or  judgment  is  passed.  No  forfeiture 
is  adjudged.  No  fine  or  punishment  is  im- 
posed. But  an  inquiry  is  had  In  such  form 
as  is  deemed  most  wise  and  expedient,  with 
a  view  to  ascertain  the  facts  upon  which 
to  exert  legislative  power,  or  to  learn  wheth- 
er a  contingency  has  happened  upon  which 
the  legislative  action  Is  required.  This  is 
the  constant  and  necessary  course  of  pro- 
ceeding, not  only  In  relation  to  private  and 
special  acts,  but  also  to  many  public  acts.  In 
granting  new  charters  or  enlarging,  modify- 
ing, or  renewing  old  ones,  and  In  a  large  por- 
tion of  ordinary  legislation,  it  is  the  duty  of 
the  Legislature  to  inquire  and  ascertain 
whether  existing  facts  render  their  action 
expedient  or  necessary.*  These  proceedings, 
though  they  bear  some  resemblance  to,  and 
have  in  view  the  same  general  object,  the 
ascertainment  of  truth,  yet  in  no  proper 
sense  can  they  be  called,  Judicial  acts.  It  Is 
Indispensable  that  this  inquiry  should.  In 
the  first  instance,  be  made  by  the  Legislature. 
No  other  body  can  do  it  for  them.  They  have 
restricted  themselves  from  exercising  the 
power  of  repeal  until  a  certain  event  hap- 
pens. This  they  must  necessarily  ascertain 
before  they  can  properly  exercise  the  power. 
Their  decision  must,  prima  facie,  be  presum- 
ed to  be  right.  Whether  it  be  conclusive  or 
not  Is  a  question  which  it  is  not  necessary 
now  to  determine." 

In  the  case  of  Greenwood  v.  Freight  Co., 
105  U.  S.  14,  26  L.  Ed.  961,  wherein  this 
Massachusetts  statute  is  construed,  Mr.  Jus- 
tice Miller,  speaking  for  the  court  said:  "It 
was  therefore  in  the  power  of  the  Massachu- 
setts Legislature  to  grant  to  another  cor- 
poration, as  it  did,  the  authority  to  operate  a 
street  railroad  through  the  same  streets 
and  over  the  same  grounds  previously  occupi- 
ed by  the  Marginal  Company.  Whether  this 
action  was  oppressive  or  unjust  in  view 
of  the  public  good,  or  whether  the  Legisla- 
ture was  governed  by  sufficient  reason  in 
thus  repealing  the  charter  of  one  company, 
and  in  chartering  another  at  the  same  time 
to  perform  as  part  of  its  functions  the  duties 
required  of  the  first,  is  not,  as  we  have  seen, 
a  judicial  question  In  this  case.  It  may  well 
be  supposed,  if  answer  were  required  to  the 
complainant's  bill,  that  it  was  made  to  ap- 
pear that  the  Marginal  Company  had  shown 
its  incapacity  to  fulfill  the  objects  for  which 
it  was  created,  and  that  another  corporation, 
embracing  larger  area,  connecting  with  more 
freight  depots  and  wharves,  and  with  more 
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capital,  could  better  serve  the  public  In  the 
matter  for  which  both  franchises  were  giv- 
en." 

In  the  year  1841  the  General  Assembly 
of  South  Carolina  enacted  the  following:  "It 
shall  become  part  of  the  charter  of  every  cor- 
poration which  shall,  at  the  present,  or  any 
succeeding  session  of  the  General  Assembly, 
receive  a  grant  of  a  charter,  or  any  renewal, 
amendment,  or  modification  thereof  (unless 
the  act  granting  the  charter,  renewal,  amend- 
ment, or  modification  shall.  In  express  terms, 
except  It),  that  every  charter,  of  incorpora- 
tion granted,  renewed,  or  modified  as  afore- 
said, shall  at  all  times  remain  subject  to 
amendment,  alteration,  or  repeal  by  the 
legislative  authority."  11  St  at  Large,  p. 
108,  §  41.  In  the  case  of  Hoge  v.  Railroad 
Co.,  99  U.  S.  353,  25  L.  Ed.  304,  Mr.  Justice 
Field,  speaking  for  the  court  said:  "By  the 
law  of  1841  every  charter  of  a  corporation  In 
South  Carolina  subsequently  granted,  amend- 
ed, or  modified  was  subject  to  repeal,  amend- 
ment, or  modification  by  the  Legislature, 
unless  specially  excepted  from  such  legisla- 
tive control  In  the  act  granting  the  charter, 
amendment,  or  modification.  Such  Is  evident- 
ly the  meaning  of  the  forty-first  section  of 
that  law,  though  the  Intention  is  Inaptly 
expressed.  This  construction  Is  somewhat 
different  from  that  placed  upon  It  in  Tom- 
Unson  v.  Jessup,  reported  In  15  Wall.  454, 
21  L.  Ed.  204,  and  gives  the  Legislature  a 
more  extended  control.  But  it  Is  the  con- 
struction to  which  a  more  careful  examina- 
tion of  the  language  has  led  us.  By  It  the 
Legislature  said  that  subsequent  charters 
should  be  subject  to  repeal  or  amendment, 
unless  they  are  In  express  terms  excepted 
from  its  control  in  the  acts  granting  them, 
and  that  existing  charters,  if  subsequently 
amended  or  modified,  should  stand  In  the 
same  position.  Its  conditions  constituted  the 
condition  upon  which  every  charter  was 
afterwards  granted,  amended,  or  modified. 
They  formed  as  much  a  part  of  the  new  or 
amended  charter  as  if  they  had  been  origi- 
nally embraced  In  it  They  did  not  of 
course,  operate  as  a  limitation  upon  the  pow- 
er of  the  succeeding  Legislatures  so  as  to 
control  any  repugnant  legislation;  but  so 
long  as  they  remained  unrepealed,  subse- 
quent legislation,  not  repugnant  In  Its  terms, 
was  to  be  construed  and  enforced  in  accord- 
ance with  them" 

The  Legislature  of  Kentucky,  In  the  year 
1846,  provided  that:  "All  charters  and  grants 
of  power  to  corporations  or  amendments  there- 
to thereafter  enacted  or  granted,  and  all  other 
statutes,  should  be  subject  to  amendment  or 
repeal  at  the  will  of  the  Legislature,  unless 
a  contrary  Intent  be  therein  plainly  express- 
ed: Provided,  that  whilst  the  privileges 
and  franchises  so  granted  are  subject  to 
amendment  or  repeal,  no  amendment  or  re- 
peal shall  impair  other  rights  previously 
vested."    In  the  case  of  Louisville  Water 


Co.  v.  Clark,  143  U.  8.  1,  12,  12  Sup.  Ct 
346,  349,  36  L.  Ed.  55,  Mr.  Justice  Harlan, 
speaking  for  the  court,  said:  "In  short,  the 
immunity  from  taxation  granted  by  the  act 
of  1882  was  accompanied  with  the  condition 
— expressed  in  the  act  of  1856  and  made  a 
part  of  every  subsequent  statute  when  not 
otherwise  expressly  declared — that,  by  amend- 
ment or  repeal  of  the  former  act  such  im- 
munity could  be  withdrawn.  Any  other  In- 
terpretation of  the  act  of  1856  would  render 
It  Inoperative  for  the  purpose  for  which, 
manifestly  it  was  enacted." 

Article  4,  §  31,  of  the  Constitution  of 
California,  1849,  provides  as  follows:  "Cor- 
porations may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act  All 
laws  now  in  force  in  this  state  concerning 
corporations,  and  all  laws  which  may  here- 
after be  passed  pursuant  to  this  section,  may 
be  altered  from  time  to  time,  or  repealed." 
In  the  case  of  Spring  Valley  Waterworks 
Co.  v.  Schottler,  110  U.  S.  348,  4  Sup.  Ct 
51,  28  L.  Ed.  176,  Mr.  Justice  Waite,  de- 
livering the  opinion  of  the  court  said:  "But  it 
Is  argued  that,  as  the  laws  In  force  before 
1858  for  the  formation  of  water  companies, 
which  provided  for  fixing  the  rates  by  the 
municipal  authorities,  were  not  accepted  by 
the  Spring  Valley  Company,  and  that  of 
1858,  without  such  a  provision,  was,  It  Is 
to  be  Inferred  that  the  state  contracted  with 
this  company  not  to  subject  it  to  the  Judg- 
ment of  such  authorities  In  a  manner  so 
vital  to  Its  Interests.  If  the  question  was 
one  of  construction  only,  this  argument 
might  have  force,  but  the  dispute  now  Is 
as  to  legislative  power,  not  legislative  action. 
The  Constitution  of  California,  adopted  in 
1849,  prohibiting  one  Legislature  from  bar- 
gaining away  the  power  of  succeeding  Leg- 
islatures to  control  the  administration  of 
the  affairs  of  a  private  corporation  formed 
under  the  laws  of  the  state.  Of  this  legis- 
lative disability  the  Spring  Valley  Company 
had  notice  when  It  accepted  the  privileges 
of  the  act  of  1858,  and  it  must  be  presumed 
to  have  built  Its  works  and  expended  its 
moneys  in  the  hope  that  neither  a  succeed- 
ing Legislature,  nor  the  people  In  their  col- 
lective capacity  when  framing  a  Constitution, 
would  ever  deem  It  expedient  to  return  to  the 
old  mode  of  fixing  rates,  rather  than  on  any 
want  of  power  to  do  so,  if  found  desirable. 
The  question  here  Is  not  between  the  buyer 
and  the  seller  as  to  prices,  but  between  the 
state  and  one  of  its  corporations  as  to  what 
corporate  privileges  have  been  granted.  The 
power  to  amend  corporate  charters  Is,  no 
doubt  one  that  bad  men  may  abuse,  but 
when  the  amendments  are  within  the  scope 
of  the  power,  the  courts  cannot  interfere  with 
the  discretion  of  the  Legislatures  that  have 
been  vested  with  authority  to  make  them." 

Section  1636  of  the  Code  of  the  state  of 
Georgia  (1861),  which  came  into  force  on 
the  first  day  of  January,  1863,  provided:  "In 
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all  acts  of  private  charters  hereafter  grant- 
ed the  state  reserves  the  right  to  withdraw 
the  franchise,  unless  such  right  Is  expressly 
negatived  in  the  charter."  In  the  case  of 
Railroad  Co.  v.  Georgia,  98  U.  S.  365,  25 
L.  Ed.  185,  Mr.  Justice  Strong,  speaking  for 
the  court,  said:  "No  such  right  was  nega- 
tived In  the  charter  granted  to  the  plaintiff 
ha  error.  Consequently  the  franchise  was 
held  subject  to  a  power  In  the  state  to  with- 
draw It  and  subject  to  be  changed,  modi- 
fled,  or  destroyed  at  the  will  of  Its  grantor 
or  creator.  These  provisions  of  the  Code 
became,  in  substance,  a  part  of  the  charter." 

Article  1.  §  2,  of  the  Constitution  of  Ohio, 
1851,  provides :  "No  special  privileges  or  Im- 
munities shall  ever  be  granted  that  may  not 
be  altered,  revoked  or  repealed  by  the  Gen- 
eral Assembly."  In  the  case  of  Hamilton 
Gas  Light  Co.  v.  Hamilton  City,  140  U.  S.  270, 
13  Sup.  Ct  93,  36  L.  Ed  963,  Mr.  Justice 
Harlan,  speaking  for  the  court,  said :  "If  the 
statute  under  which  the  plaintiff  became  In- 
corporated be  construed  as  giving  it  the 
exclusive  privilege,  so  long  as  it  met  the 
requirements  of  law,  of  supplying  gas  light  to 
the  city  of  Hamilton  and  Its  Inhabitants  by 
means  of  pipes  laid  In  the  public  ways,  there 
is  no  escape  from  the  conclusion  that  such 
a  grant,  as  respects,  at  least,  its  exclusive 
character,  was  subject  to  the  power  of  the 
Legislature,  reserved  by  the  state  Constitu- 
tion, of  altering  or  revoking  it  This  reserva- 
tion of  power  to  alter  or  revoke  a,  grant  of 
special  privileges  necessarily  became  a  part 
of  the  charter  of  every  corporation  formed 
under  the  general  statute  providing  for  the 
formation  of  corporation*  A  legislative 
grant  to  a  corporation  of  special  privileges, 
if  not  forbidden  by  the  Constitution,  may 
be  a  contract;  but,  where  one  of  the  condi- 
tions of  the  grant  is  that  the  Legislature  may 
alter  or  revoke  it,  a  law  altering  or  revoking, 
or  which  has  the  effect  to  alter  or  revoke, 
the  exclusive  character  of  such  privilege,  can- 
not be  regarded  as  one  impairing  the  obliga- 
tion of  the  contract,  whatever  may  be  the 
motive  of  the  Legislature,  or  however  harshly 
such  legislation  may  operate,  in  the  particular 
case,  upon  the  corporation  affected  by  It 
The  corporation,  by  accepting  the  grant  sub- 
ject to  the  legislative  power  so  reserved  by 
the  Constitution,  must  be  held  to  have  assent- 
ed to  such  reservation." 

The  Constitution  of  the  state  of  Pennsyl- 
vania (article  1,  |  26),  adopted  hi  1857,  provid- 
ed as  follows:  "The  Legislature  shall  have 
power  to  alter,  revoke,  or  annul  any  charter 
of  incorporation  hereafter  conferred  by  or 
under  any  special  or  general  law,  when- 
ever, In  their  opinion,  It  may  be  injurious 
to  the  citizens  of  the  commonwealth;  In 
such  manner,  however,  that  no  Injustice 
shall  be  done  to  the  corporators."  In  the 
Pennsylvania  College  Cases,  13  Wall.  213, 
20  L.  Ed.  550,  Mr.  Justice  Clifford,  deliv- 
ering the  opinion  of  the  court  said :  "Cases 
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often  arise  where  the  Legislature,  In  grant- 
ing an  act  of  Incorporation  for  a  private  pur- 
pose, either  make  the  duration  of  the  charter 
conditional,  or  reserve  to  the  state  the  power 
to  alter,  modify,  or  repeal  the  same  at  pleas- 
ure. When  such  a  provision  is  incorporated 
In  the  charter  it  is  dear  that  it  qualifies  the 
grant  and  that  the  subsequent  exercise  of 
that  reserved  power  cannot  be  regarded  as  an 
act  within  the  prohibition  of  the  Constitu- 
tion. Such  a  power  also— that  is,  the  power 
to  alter,  modify,  or  repeal  an  act  of  Incor- 
poration— is  frequently  reserved  to  the  state 
by  a  general  law  applicable  to  all  acts  of  in- 
corporation, or  to  certain  classes  of  the  same, 
as  the  case  may  be,  In  which  case  it  is  equally 
clear  that  the  power  may  be  exercised  when- 
ever it  appears  that  the  act  of  Incorporation 
Is  one  which  falls  within  the  reservation,  and 
that  the  charter  was  granted  subsequent  to 
the  passage  of  the  general  law,  even  though 
the  charter  contained  no  such  condition,  nor 
any  allusion  to  such  a  reservation.  Reserva- 
tions in  such  a  charter,  it  Is  admitted,  may  be 
made,  and  it  is  also  conceded  that  where  they 
exist  the  exercise  of  the  power  reserved  by  a 
subsequent  Legislature  does  not  impair  the 
obligation  of  the  contract  created  by  the 
original  act  of  incorporation.  Subsequent  leg- 
islation, altering  or  modifying  the  provisions 
of  such  a  charter,  where  there  is  no  such 
reservation,  is  certainly  unauthorized  if  It  is 
prejudicial  to  the  rights  of  the  corporators 
and  was  passed  without  their  consent,  but  the 
converse  of  the  proposition  is  also  true  that 
if  the  new  provisions  altering  and  modifying 
the  charter  were  passed  with  the  assent  of 
the  corporation,  and  they  were  duly  accepted 
by  the  corporate  vote  as  amendments  to  the 
original  charter,  they  cannot  be  regarded  as 
Impairing  the  obligation  of  the  contract  creat- 
ed by  the  original  charter.  Private  charters, 
or  such  as  are  granted  for  the  private  benefit 
of  the  corporators,  are  held  to  be  contracts, 
because  they  are  based  for  their  considera- 
tion on  the  liabilities  and  duties  which  the 
corporators  assume  by  accepting  the  terms 
therein  specified;  and  the  grant  of  the  fran- 
chise, on  that  account,  can  no  more  be  re- 
sumed by  the  Legislature,  or  Its  benefits  di- 
minished or  impaired  without  the  assent  of 
the  corporators,  than  any  other  grant  of  prop- 
erty or  legal  estate,  unless  the  right  to  do  so 
Is  reserved  in  the  act  of  Incorporation,  or  in 
some  general  law  of  the  state  which  was  in 
operation  at  the  time  the  charter  was  grant- 
ed." In  the  case  of  Matthews  v.  Board  of 
Corporation  Commissioners  (O.  C.)  97  Fed. 
404,  Slmonton,  Circuit  Judge,  said :  "If,  then, 
it  be  admitted  that  this  right  to  regulate 
rate  charges  was  a  part  of  the  charter  of  this 
company,  and  Is  as  If  it  were  repeated  In 
lpsis8lmls  verbis,  It  was  subject  to  the  con- 
trol of  the  General  Assembly,  and  could  be 
altered  or  repealed  at  Its  pleasure.  This  being 
so,  the  act  creating  the  corporation  commis- 
sion, and  giving  it  the  right  to  regulate  the 
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rates  of  railroads,  is  an  alteration  of,  and  a 
repeal  pro  tanto  of,  this  charter.  Railroad 
Co.  v.  Pendleton,  156  U.  S.  667,  15  Sup.  Ct 
413,  39  L.  Ed.  574;  Hoge  v.  Railroad  Co.,  99 
U.  S.  348,  25  L.  Ed.  303 ;  Railroad  Co.  v.  Glo- 
bes, 142  U.  S.  390,  12  Sup.  Ct.  255,  35  L.  Ed. 
1051 ;  New  York  &  N.  E.  R.  Co.  v.  Town  of 
Bristol,  151  U.  S.  556,  14  Sup.  Ct  437,  38  L. 
Ed.  269.  This  action  upon  the  part  of  the 
state  does  not  Impair  the  obligation  of  a 
contract" 

Under  tbe  territorial  government  of  Iowa  a 
charter  was  granted  to  the  Miners'  Bank,  the 
twenty-third  section  of  which  provided  as  fol- 
lows: "That  if  said  corporation  shall  fail 
to  go  into  operation,  or  shall  abuse  or  misuse 
their  privileges  under  this  charter,  It  shall 
be  In  the  power  of  the  legislative  assembly 
of  the  territory  to  annul,  vacate,  and  make 
void  this  charter."  Prior  to  the  admission  of 
the  state  into  the  Union  the  territorial  Legis- 
lature repealed  the  act  chartering  said  bank. 
In  the  case  of  Miners'  Bank  of  Dubuque  v. 
United  States,  1  Iowa,  561  (1  G.  Greene),  a 
case  which  was  pending  in  the  territorial 
Supreme  Court,  transferred  to  the  State  Su- 
preme Court  on  the  admission  of  the  state 
into  the  Union,  Mr.  Chief  Justice  Hastings, 
speaking  for  the  court,  said:  "It  is  to  be 
presumed  that  the  original  grantees  believed 
that  no  legislative  assembly  would  ever  exer- 
cise the  power  of  repeal  until  the  contingen- 
cies contemplated  had  happened.  Such  was 
the  confidence  reposed  In  the  good  faith  which 
the  legislative  assembly  is  presumed  always 
to  exercise  towards  the  rights  of  the  citizens, 
and  it  is  to  be  regretted  that  the  plaintiffs 
in  error  should  have  had  their  confidence  so 
shaken  as  to  feel  themselves  authorized  to 
spread  upon  the  records  of  the  courts  facts, 
if  true,  which  would  Involve  the  members  of 
the  Legislature  in  the  deepest  turpitude  and 
corruption.  The  plaintiffs  propose  to  prove 
that,  when  the  act  of  repeal  was  passed,  the 
bank  had  never  misused  or  abused  Its  privi- 
leges, and  did  not  fail  to  go  Into  operation. 
However  legitimate  it  might  have  been  for 
plaintiffs  in  error  to  prove  such  facts  before 
the  Legislature  and  its  committee,  they  are 
now  forever  estopped  by  a  solemn  decision 
In  both  branches  of  the  legislative  assembly. 
If  we  award  to  the  act  of  repeal  the  weight 
and  power  of  a  judgment  of  a  court  of  rec- 
ord, or  even  of  a  Justice  of  the  peace,  it  will 
be  readily  admitted  that  it  is  not  in  the  pow- 
er of  this  or  any  other  tribunal  to  collaterally 
question  the  validity  of  the  act  *  *  * 
However  oppressive  it  may  appear  for  a  party 
to  a  contract  to  reserve  the  right  of  rescind- 
ing the  same  at  pleasure,  or  upon  the  occur- 
rence of  events,  of  the  existence  of  which  he 
is  to  be  the  judge,  yet  that  a  party  has  a 
right  to  make  such  a  reservation  will  not  be 
questioned.  The  members  of  the  Legislature 
are  the  agents  of  the  public,  and  are  presum- 
ed to  have  no  personal  Interests  to  serve  oth- 
er than  what  pertains  to  their  constituents 


in  common  with  themselves.  They  act  in  a 
fiduciary  capacity,  and  are  not  amenable  to 
the  odium  attached  to  a  party  who  reserves 
the  right  of  being  a  judge  In  his  own  case." 

The  Constitution  of  the  state  of  Delaware 
of  1832,  article  2,  §  17,  reserved  to  the  Leg- 
islature the  power  to  revoke  charters.  In 
the  case  of  Delaware  Railroad  Co.  v.  Tharp, 
5  Harr.  456,  the  court  said :  "It  never  could 
have  been  the  purpose  of  the  convention  to 
reserve  to  the  Legislature  a  mere  power  to 
revoke  charters  from  whim  or  caprice,  and 
without  any  cause.  Such  an  idea  would  be 
fatal  to  all  public  improvement  through  the 
action  of  corporations.  No  one  would  Invest 
his  money  in  a  bank  or  railroad  or  canal  if 
his  rights  were  constantly  subject  to  be  tak- 
en away  without  cause,  and  It  would  be  con- 
trary to  the  first  principles  of  Justice,  after 
men,  under  the  sanction  of  legislative  char- 
ter, have  Invested  their  money  in  public  im- 
provements, to  have  their  corporate  powers 
withdrawn  without  cause.  True  this  provi- 
sion of  the  Constitution  reserves  to  the  Leg- 
islature alone  the  right  to  judge  whether  the 
corporation  has  abused  its  powers,  and  thus 
to  revoke  charters,  but  the  reasonable  con- 
struction of  the  Constitution  is  that  this  shall 
be  done  upon  examination  and  trial  before 
the  Legislature,  upon  grounds  stated." 

See,  also,  the  Constitution  of  the  state  of 
Maryland,  1851,  article  3,  §  47,  which  pro- 
vides as  follows:  "That  corporations  may 
be  formed  under  general  laws,  but  shall  not 
be  created  by  special  acts,  except  for  munic- 
ipal purposes,  and  in  cases  where  In  the 
judgment  of  the  Legislature  the  object  of 
the  corporation  cannot  be  obtained  under 
general  laws.  All  laws  and  special  acts  in 
pursuance  to  this  section  may  be  altered 
from  time  to  time,  or  repealed."  In  the  case 
of  State  v.  Northern  Central  Railway  Co.,  44 
Md.  160,  Judge  Robinson,  in  delivering  tbe 
opinion  of  the  court,  said:  "The  object* of 
this  provision  of  the  Constitution  of  1850 
was  to  preserve  to  the  state  control  over  Its 
contracts  with  corporations,  and  to  prevent 
the  grant  of  corporate  powers  beyond  the  In- 
terference of  the  Legislature,  should  the 
public  interest  at'  any  time  require  such 
interference.  It  constituted,  therefore,  a 
condition  upon  which  every  charter  was 
granted  and  held,  and  qualified  to  that  ex- 
tent the  contract  between  the  state  and  the 
corporators.  The  appellee  having  derived 
its  right  under  the  act  of  1854,  when  the 
Constitution  of  1850  was  in  force,  and  the 
exemption  from  taxation  claimed  being  a 
part  of  such  charter,  the  power  of  the  Leg- 
islature to  repeal  or  revoke  the  immunity 
thus  granted  is,  we  think,  too  clear  to  be 
questioned.  The  fact  that  no  such  right 
was  reserved  in  the  act  of  1854,  incorporating 
the  appellee,  can  make  no  difference.  The 
Constitution  is  the  supreme  and  controlling 
law,  and  under  its  provisions  tbe  right  to 
alter,  amend,  or  repeal  every  charter  grant- 
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ed  by  the  Legislature  to  a  private  corpora- 
tion Is  reserved  as  folly  as  If  such  reserva- 
tion had  been  made  In  the  charter  Itself." 

When  the  plaintiff  in  error  was  chartered 
as  a  banking  corporation  section  8,  c.  18 
(section  932)  Wilson's  Rev.  &  Ann.  St  1908, 
providing  as  follows:  "Every  grant  of  cor- 
porate power  is  subject  to  alteration,  sus- 
pension or  repeal,  in  the  discretion  of  the 
Legislature" — was  in  force  and  effect,  and,  ex- 
cept as  amended  or  repugnant  to  onr  Con- 
stitution, is  still  in  force  in  this  state.  Sec- 
tion 1,  Schedule  (Bunn's  Ed.  i  460)  Okla- 
homa Constitution.  Section  47,  art  9  (Bunn's 
Ed.  i  262)  Oklahoma  Constitution,  provides 
as  follows:  "The  Legislature  shall  have  pow- 
er to  alter,  amend,  annul,  revoke  or  repeal 
any  charter  of  Incorporation  or  franchise 
now  existing  and  subject  to  be  altered, 
amended,  annulled,  revoked,  or  repealed  at 
the  time  of  the  adoption  of  this  Constitu- 
tion, or  that  may  hereafter  be  created,  when- 
ever in  its  opinion  it  may  be  injurious  to  the 
citizens  of  this  state,  in  such  manner,  how- 
ever, that  no  injustice  shall  be  done  to  the 
incorporators."  The  Legislature  are  the  sole 
and  exclusive  judges  to  determine  whenever 
the  exercise  of  the  rights  under  such  char- 
ter is  injurious  to  the  citizens  of  the  state. 
It  Is  to  be  amended  or  repealed  in  such  man- 
ner, however,  that  no  injustice  shall  be  done 
the  incorporators.  This  is  not  a  limitation 
upon  the  power  of  the  Legislature  to  alter, 
amend,  annul,  revoke,  or  repeal  such  char- 
ter, but  a  direction  that  such  power  shall  be 
exercised  in  such  manner  as  not  to  work  an 
injustice  upon  the  stockholders.  When  the 
plaintiff  corporation  was  chartered,  the  cor- 
porators assenting  to  the  terms  thereof,  the 
charter  was  acquired  with  the  full  under- 
standing that  the  Legislature  in  Its  discre- 
tion could  alter,  suspend,  or  repeal  the  same. 
There  is  no  allegation  In  plaintiff's  complaint 
that  prior  to  or  since  the  ratification  of  our 
Constitution  there  has  been  any  change  In  the 
personnel  or  holdings  of  the  shareholders, 
and  when  the  corporators  agreed  that  the 
Legislature  might  alter,  suspend,  or  repeal 
said  charter  at  pleasure,  how  can  they  be 
heard  to  complain  now  that  the  Legislature 
has  seen  fit,  In  the  exercise  of  its  discretion, 
to  amend  said  charter?  Or  that  It  was  done 
in  such  a  manner  as  to  do  them,  an  injus- 
tice? Under  the  provisions  of  section  47, 
art  9,  of  the  Constitution,  supra,  the  Leg- 
islature, whenever  in  its  opinion  a  charter 
is  injurious  to  the  citizens  of  the  state, 
should  exercise  its  power  to  alter,  amend,  an- 
nul, revoke,  or  repeal  the  same ;  but  it  is  di- 
rected therein  to  provide  for  the  winding  up 
or  administering  of  the  affairs  of  such  cor- 
poration so  as  to  protect  not  only  the  cred- 
itors, but  also  the  corporators. 

Section  1  of  chapter  4  of  the  Session  Laws 
of  1899,  p.  79,  as  amended  February  12,  1908 
(Laws  1907-08,  p.  168,  c.  6,  art  3),  provides 
as  follows:  "Any  three  or  more  persons,  a 


majority  of  whom  shall  be  residents  of  this 
state,  may  organize  themselves  into  a  bank- 
ing association,  and  be  incorporated  as  a 
bank  *  *  v  * ;  and  provided  further,  that 
all  banking  Institutions  now  organized  as 
corporations,  doing  business  In  this  state, 
are  hereby  permitted  to  continue  said  busi- 
ness as  at  present  incorporated,  but  in  all 
other  respects,  their  business,  and  the  man- 
ner of  conducting  the  same,  and  the  opera- 
tion of  said  bank,  shall  be  carried  on  sub- 
ject to  the  laws  of  this  state,  and  in  ac- 
cordance therewith.  •  *  •**  Counsel  for 
plaintiff  in  error  in  their  brief  state:  "It  Is 
doubtless  true  that  such  a  law  could  be 
enforced  as  to  banks  chartered  after  its 
passage,  because  then  it  would  be  optional 
with  the  persons  desiring  to  organize  a  bank 
to  Incorporate  or  not  as  they  liked.  If  they 
chose  to  avail  themselves  of  the  law,  they 
could  not  then  object  to  it  but  as  to  banks 
already  in  existence,  that  have  no  choice 
in  the  matter,  the  law  does  not  operate  upon 
them  by  their  consent,  but  purports  to  compel 
them  to  act  under  its  provisions."  Counsel 
overlook  the  fact  that  the  law  merely  provides 
that  "all  banking  institutions  now  organized 
as  corporations,  doing  business  in  this  state, 
are  hereby  permitted  to  continue  as  at  pres- 
ent incorporated,  but  in  all  otber  respects, 
their  business,  and  the  manner  of  conducting 
the  same,  and  the  operation  of  said  bank, 
shall  be  carried  on  subject  to  the  laws  of 
this  state,  and  in  accordance  therewith." 
The  Legislature  was  authorized  to  uncondi- 
tionally repeal  such  charter,  and  to  make 
provision  for  the  winding  up  of  its  affairs. 
It  is  not  compulsory  upon  the  stockholders 
to  continue  in  tbe  banking  business.  If  they 
do  not  see  proper  to  comply  with  the  laws  of 
the  state,  and  to  conduct  the  business  of  the 
bank  in  accordance  therewith,  it  has  the  op- 
tion to  wind  up  its  affairs,  pay  its  deposi- 
tors, settle  with  its  creditors  and  stockhold- 
ers, and  discontinue  business. 

In  1862  the  Legislature  of  New  York  In- 
corporated the  North  American  Life  Insur- 
ance Company,  which  continued  business  un- 
til March  8,  1877.  For  several  years  before 
the  last  date  it  had  issued  registered  policies 
and  annuity  bonds  under  the  acts,  chapter 
676,  p.  1237,  of  the  Laws  of  1866,  chapter  708, 
p.  1782,  of  the  Laws  of  1867,  and  chapter  902, 
p.  2273,  of  the  Laws  of  1869.  There  being  reg- 
istered and  nonreglstered  policy  holders,  the 
claim  was  made,  in  the  case  of  the  Attorney 
General  v.  North  American  Life  Insurance 
Company,  82  N.  Y.  182,  that  the  three  acts 
heretofore  referred  to,  so  far  as  they  provid- 
ed for  a  special  fund  for  the  security  of  the 
registered  policy  holders,  were  unconstitu- 
tional, and  therefore  all  of  the  funds  of  the 
company  should  be  combined  into  one  fund, 
in  which  all  the  creditors  of  tbe  company 
should  share  pro  rata.  Mr.  Justice  Earl,  in 
delivering  the  opinion  of  the  court  in  that 
case,  said:  "It  is  also  contended  that  the 
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acts  were  In  conflict  with  section  9  of  article 
7  of  the  Constitution,  which  provides  that  'the 
credit  of  the  state  shall  not  in  any  manner 
be  given  or  loaned  to,  or  In  aid  of,  any  in- 
dividual, association,  or  corporation.'  The 
answer  to  this  contention  is  that  the  credit  of 
the  state  was  not  given  or  loaned  by  these 
acts.  It  simply  became  the  custodian  of  the 
securities  deposited  with  It  It  incurred  or 
assumed  no  responsibility,  except  as  a  deposi- 
tary. Its  responsibility  was  Just  like  that  as- 
sumed by  the  state  under  the  Safety  Fund 
Act  (1  Rev.  St  [2d  Ed.]  p.  606,  pt  1,  c.  18,  tit 
4),  and  under  the  General  Banking  Law  of 
1838  (chapter  280,  p.  245),  and  under  the  Gen- 
eral Insurance  Law  of  1853  (chapter  463,  p. 
887),  which  requires  a  deposit  with  the  comp- 
troller of  securities  to  the  amount  of  $100,000. 
It  was  never  before  supposed  that  the  consti- 
tutional provision  cited  was  intended  to  pro- 
hibit the  assumption  by  the  state  of  the  re- 
sponsibility imposed  by  such  acts.  It  is  fur- 
ther contended  that  the  act  of  1869  violates 
both  the  state  and  federal  Constitutions,  in 
that  Its  provisions  deprive  life  insurance  com- 
panies of  their  property  without  due  process 
of  law.  This  is  plainly  not  so.  Section  7  of 
that  act  provides  that,  If  at  any  time  the  af- 
fairs of  any  life  Insurance  company  which 
has  deposited  securities  under  the  act  shall, 
in  the  opinion  of  the  superintendent  of  the  in- 
surance department,  appear  in  such  a  condi- 
tion as  to  render  the  issuing  of  additional 
policies  and  annuity  bonds  by  such  company 
injurious  to  the  public  Interest,  the  superin- 
tendent shall  report  such  fact  to  the  Attorney 
General,  whose  duty  it  shall  then  be  to  apply 
to  the  Supreme  Court  for  an  order  requiring 
the  company  to  show  cause  why  its  business 
should  not  be  closed.  The  court  must,  there- 
upon, proceed  to  hear  the  allegations  and 
proof  of  the  respective  parties ;  and,  in  case  It 
shall  appear  to  the  satisfaction  of  the  court 
that  the  assets  and  funds  of  the  company  are 
not  sufficient  to  justify  the  further  continu- 
ance of  the  business  of  insuring  lives,  grant- 
ing annuities  and  incurring  new  obligations, 
aB  authorized  by  Its  charter,  then  the  court 
must  issue  an  order  enjoining  and  restrain- 
ing the  company  from  further  prosecution  of 
its  business,  and  appoint  a  receiver  of  all  the 
assets  and  credits  of  the  company.  The  Leg- 
islature had  the  right  to  alter  or  repeal  any 
law  under  which  these  companies  were  or- 
ganized, and  thus  prescribe  the  conditions  up- 
on which  their  existence  could  be  continued  or 
terminated.  It  could  terminate  the  existence 
of  every  Insurance  company  In  this  state, 
without  violating  any  constitutional  provi- 
sion." 

Plaintiff  in  error,  with  its  charter  powers 
granted  subject  to  alteration,  suspension,  or 
repeal  In  the  discretion  of  the  Legislature, 
without  any  qualifications — and  there  is  no  al- 
legation that  there  has  been  any  change  in 
the  holding  of  shares  since  the  adoption  of 
the  Constitution — Insists  that  the  clause  "in 


such  manner,  however,  that  no  injustice  shall 
be  done  to  the  incorporators"  is  a  limitation 
upon  the  exercise  of  the  power  of  the  Legis- 
lature to  alter,  suspend,  or  repeal  its  charter, 
and  cites  the  case  of  Vicksburg  v.  Water- 
works Co.,  202  U.  S.  464,  26  Sup.  Ct  660,  863, 
50  L.  Ed.  1102,  wherein  Mr.  Justice  Day, 
speaking  for  the  court  said:  "Furthermore, 
the  Mississippi  Constitution  contains  this  pro- 
vision, which  is  not  in  the  Ohio  Constitution 
considered  in  the  Hamilton  Case,  namely: 
♦Provided  [in  exercising  the  right  of  amend- 
ment or  repeal  of  a  charter]  no-injustice  shall 
be  done  to  the  stockholders.' "  The  words  plac- 
ed In  brackets  by  the  court  are  interpolative 
construction  of  that  proviso.  The  clause  in 
the  Oklahoma  Constitution  Is  'that  it  shall 
be  done  In  such  a  manner."  The  office  of  the 
proviso  is  that  of  limitation,  and  in  the  Mis- 
sissippi Constitution  evidently  the  fair  con- 
struction is  that  the  Legislature  should  have 
power  to  alter,  amend,  or  repeal  any  charter 
of  incorporation  then  existing  and  revocable, 
and  any  thereafter  granted,  when  in  its  opin- 
ion it  may  be  to  the  public  interest  to  do  so, 
when  such  alteration,  amendment  or  repeal 
shall  do  no  Injustice  to  the  stockholders. 
The  provision  of  the  Oklahoma  Constitution 
does  not  limit  the  power,  but  regulates  or  di- 
rects the  manner.  The  framers  of  the  Okla- 
homa Constitution,  regarding  public  interests, 
lodged  the  power  absolutely  in  the  Legisla- 
ture to  alter,  amend,  annul,  revoke,  or  repeal 
such  charters.  But  at  the  same  time,  regard- 
ful of  private  rights,  directed  that  the  Leg- 
islature should  take  such  precautions,  in  the 
manner  of  exercising  that  right  as  to  work 
no  injustice  upon  the-  corporators.  Section 
10,  art  16,  of  the  Pennsylvania  Constitution 
is  practically  identical  with  the  provision  of 
the  Oklahoma  Constitution,  and  In  constru- 
ing that  section  in  the  Pennsylvania  College 
Cases,  supra,  the  Supreme  Court  of  that  state 
makes  no  intimation  that  the  words  therein 
used,  "in  such  manner,  however,  that  no  in- 
justice shall  be  done  to  the  corporators,"  are 
a  limitation  upon  the  power  of  the  Legisla- 
ture to  exercise  its  discretion  In  determining 
whether  or  not  it  will  alter,  revoke,  annul, 
amend,  or  repeal  any  charter  of  Incorporation. 
The  court  In  that  case  said:  "Reservations 
m  such  a  charter,  it  is  admitted,  may  be 
made,  and  it  is  also  conceded  that  where  they 
exist  the  exercise  of  the  power  reserved  by  a 
subsequent  Legislature  does  not  Impair  the 
obligation  of  a  contract  created  by  the  orig- 
inal act  of  incorporation." 

The  business  of  banking,  by  reason  of  its 
intimate  relation  to  the  fiscal  affairs  of  the 
people,  Is,  and  ever  has  been,  considered  a 
proper  subject  of  legislative  control,  and 
strictly  within  the  domain  of  the  internal 
police  power  of  the  state.  Such  business  is 
as  essential  and  necessary  to  the  conduct  and 
carrying  on  of  trade  and  commerce  as  are 
common  carriers.  Mr.  Freund  on  Police  Pow- 
er, in  section  450,  says:  "When  we  examine 
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the  nature  of  the  restrictions  on  the  business 
of  banking  and  Insurance,  we  find  that  near- 
ly all  aim  to  the  same  object:  The  protec- 
tion of  depositors  and  insured  from  losses 
resulting  from  insolvency  of  the  bank  or  in- 
surance company.  This  loss  is  to  be  averted 
by  insisting  upon  some  guaranty  or  financial 
stability.  Provisions  of  this  kind  are  not  ab- 
solutely confined  to  banking  and  insurance. 
In  some  states  railroad  or  other  public  serv- 
ice corporations  may  not  issue  securities  with- 
out complying  with  prescribed  conditions,  or 
without  the  consent  of  designated  authorities, 
and  the  power  of  corporations  to  borrow 
money  may  be  generally  limited.  But  in  the 
case  of  banking  and  Insurance  they  are  not 
necessarily  confined  to  corporations,  and  by 
far  exceed  the  financial  regulations  imposed 
upon  any  other  kind  of  business.  While  all 
the  provisions  furnish  protection  against 
fraud,  they  do  not  intend  to  be  limited  to 
guarding  against  that  danger,  but  plainly 
seek  to  prevent  more  improvidence  or  in- 
adequacy of  resources.  The  Justification  of 
this  must  be  found  In  the  peculiar  nature  of 
the  business  regulated.  Both  banks  and  in- 
surance companies  deal  in  their  own  credit, 
while  they  receive  cash;  and,  in  addition, 
banks  and  life  insurance  companies  are  the 
depositaries  of  a  large  proportion  of  the  sav- 
ings of  the  people,  so  that  the  management 
of  each  institution  affects  a  considerable 
part  of  the  public.  These  conditions  create 
a  special  public  danger,  requiring  a  more  in- 
cisive exercise  of  the  police  power  than  is 
called  for  in  an  ordinary  business."  He  fur- 
ther says  in  section  401:  "Banking  and  in- 
surance being  peculiarly  affected  with  a  pub- 
lic Interest,  It  follows  that  the  right  to  carry 
on  either  business  may  be  made  to  depend 
upon  the  compliance  with  certain  conditions; 
and  a  license  may  be  required  as  evidence 
of  compliance.  In  New  York,  in  the  case  of 
savings  banks  and  trust  companies,  the  au- 
thorization is  only  given  upon  ascertaining 
that  the  general  fitness  of  the  organizers 
for  the  discharge  of  the  duties  appertaining 
to  the  trust  is  such  as  to  command  the  confi- 
dence of  the  community,  and  that  the  pub- 
lic convenience  and  advantage  will  be  pro- 
moted by  such  establishment" 

In  the  case  of  Myers  et  al.  v.  Manhattan 
Bank,  20  Ohio,  295,  Mr.  Justice  Ranney, 
speaking  for  the  Supreme  Court  of  that  state, 
said  "that  the  creation  of  a  corporation  Is 
an  exercise  of  sovereign  legislative  power," 
and  on  page  303  of  20  Ohio  he  further  states: 
"Now  it  will  be  doubted  that  it  was  compe- 
tent for  the  Legislature  to  have  allowed  all 
persons  to  bank,  or  to  have  prohibited  all,  or 
to  do  as  they  have  done,  allow  all  'Incorpo- 
rated by  a  law  of  this  state,'  and  prohibit 
all  others.  The  policy  of  this  legislation  Is 
perfectly  obvious.  They  Intended  to  guard 
the  community  against  fraud  and  imposition, 
by  exacting  of  persons  engaging  in  this  busi- 
ness the  proper  security  before  they  were 


suffered  to  enter  upon  it,  and  to  make  them 
directly  amenable  for  abuses  to  our  own 
laws."  The  following  authorities  support 
the  rule  that  the  matter  of  regulating  and 
prohibiting  private  banking,  and  all  banking 
not  expressly  authorized  by  law,  is  within 
the  discretion  of  the  Legislature,  under  that 
branch  of  the  police  power  relating  to  public 
safety,  and  that  the  courts  will  not  Interfere 
and  declare  such  legislation  unconstitutional, 
as  an  invasion  of  public  rights:  People  v. 
Bartow,  6  Cow.  (N.  Y.)  290;  People  v.  Dtica 
Insurance  Co.,  16  Johns.  (N.  Y.)  338,  8  Am. 
Dec.  243;  People  v.  Brewster,  4  Wend.  (N. 
Y.)  498;  Pennington  v.  Townsend,  7  Wend. 
(N.  Y.)  276;  Hallett  v.  Harrower,  33  Barb. 
(N.  Y.)  637;  Nance  v.  Hemphill,  1  Ala.  651; 
Austin  v.  State,  10  Mo.  691;  State  ex  rel. 
Goodslll  v.  Woodmansee,  1  N.  D.  246,  46  N. 
W.  970,  11  L.  R.  A.  420;  Curtis  v.  Leavltt, 
15  N.  Y.  9;  State  v.  Williams,  8  Tex.  255; 
Bristol  v.  Barker,  14  Johns.  (N.  Y.)  205; 
Louisville  S.  V.  &  T.  Co.  v.  Louisville  &  N. 
R,  Co.  (Ky.)  17  S.  W.  667,  14  L.  R.  A.  579; 
Thorpe  v.  Railroad  Co.,  27  Vt  140,  62  Am. 
Dec.  626;  Baker  v.  State,  54  Wis.  368,  12 
N.  W.  12;  Myers  et  al.  v.  Manhattan  Bank, 
20  Ohio,  295;  Cooler's  Const.  Lim.  (7th  Ed.) 
pp.  666,  566;  Morse  on  Banking  (3d  Ed.)  (  13; 
Zane  on  Banks  &  Banking,  §§  7-15.  The  only 
authority  to  the  contrary  is  the  case  of  State 
v.  Scougal,  3  S.  D.  56,  51  N.  W.  858,  15  L. 
R.  A.  478,  44  Am.  St.  Rep.  756.  And  that 
cannot  be  considered  as  a  case  In  point,  as 
the  decision  is  based  upon  section  18,  art.  6, 
of  the  Constitution  of  the  state  of  South 
Dakota,  which  provides:  "No  law  shall  be 
passed  granting  to  any  citizen,  class  of  citi- 
zens, or  corporation,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens  of  corporations." 
The  provision  in  our  Constitution,  section  51, 
art.  5  (Bunn's  Ed.  8  124),  reads  as  follows: 
"The  Legislature  shall  pass  no  law  granting 
to  any  association,  corporation,  or  Individual 
any  exclusive  rights,  privileges,  or  Immunities 
within  this  state."  Ours  Is,  in  effect,  that 
every  association  or  corporation,  and  any  in- 
dividual, may  have  any  right  that  any  other 
of  the  same  class  may  have;  while  tbe  South 
Dakota  section  prohibited  the  granting  to  a 
corporation  what  was  not  extended  to  an  In- 
dividual. We  have  searched  with  care,  and 
this  is  the  only  case  we  have  been  able  to 
find  that  has  ever  questioned  the  right  of  the 
Legislature  in  exercising  police  power  to  regu- 
late, restrain,  and  govern  the  business  of 
banking.  It  was  for  this  purpose  that  the 
act  relating  to  banks  and  banking  was  passed 
by  the  Legislature  of  Oklahoma  on  the  10th 
day  of  March,  A.  D.  1899  (Sess.  Laws,  Okl. 
1899,  p.  79,  c.  4).  Section  17  provides:  "It 
shall  be  unlawful  for  any  individual,  firm  or 
corporation  to  transact  a  banking  business, 
or  to  receive  deposits,  except  by  this  act  au- 
thorized. Any  person  violating  the  provisions 
of  this  act.   *   •   * "   This  Is  substantially 
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the  same  as  the  section  construed  by  the  Su- 
preme Court  of  North  Dakota,  in  the  case  of 
State  ex  rel.  Goodslll  v.  Woodmansee,  1  N.  D. 
246,  46  N.  W.  970,  11  L.  R.  A.  420,  which 
provided  as  follows:  "It  shall  be  unlawful 
for  any  individual,  firm  or  corporation  to  con- 
tinue to  transact  a  banking  business,  or  to 
receive  deposits  for  a  period  longer  than  six 
months,  Immediately  after  the  passage  and 
approval  of  this  act,  without  first  having 
complied  with  and  organized  under  the  pro- 
visions of  this  act" 
The  act  of  the  Oklahoma  Legislature  of 
-  March  10,  1899,  providing  for  the  organiza- 
tion, management,  control,  regulation,  and 
supervision  of  banks,  and  providing  penalties 
for  the  violation  of  the  provisions  thereof,  is 
a  very  comprehensive  one.  Section  11  places 
double  liability  upon  the  stockholders;  sec- 
tion 12,  restrictions  upon  the  business,  in  that 
it  forbids  the  employment  of  the  bank's 
funds  in  trade,  by  buying  wares,  etc.,  and  in- 
vesting in  the  stock  of  other  banks,  or  making 
loans  on  its  stock  as  security;  section  13, 
which  is  practically  the  same  as  section  15  of 
the  act  of  December  17,  1907,  requires  a  re- 
serve fund;  section  14,  likewise  practically 
the  same  as  section  16  of  the  act  of  December 
17,  1907,  places  a  limit  on  the  liability  that 
any  person,  company,  corporation,  or  firm 
may  incur  to  any  bank;  section  18  requires 
reports.  The  act  of  December  17,  1907,  sup- 
plements the  act  of  March  10,  1899,  as 
amended  by  the  Legislature  in  the  years  1903 
and  1905.  Section  12  thereof  prescribes  cer- 
tain qualifications  of  directors.  Section  13 
forbids  any  active  managing  officer  from 
borrowing  money  from  the  bank  under  pains 
and  penalties;  section  18  lodges  with  the 
Bank  Commissioner  the  authority  and  power 
to  regulate  and  control  banks,  for  the  pro- 
tection of  the  stockholders  and  depositors, 
and  authorizes  him  to  remove  from  office 
any  dishonest,  reckless,  or  incompetent  of- 
ficer or  employe.  Section  1  creates  a  state 
banking  board,  composed  of  the  Governor, 
Lieutenant  Governor,  President  of  the  State 
Board  of  Agriculture,  State  Treasurer,  and 
State  Auditor.  Section  2  provides  for  the 
creation  of  the  depositors'  guaranty  fund. 
On  February  12,  1908,  section  1  of  chapter  4 
of  the  Session  Laws  of  1899  was  amended  so 
that  the  last  proviso  therein  reads  as  follows: 
"And  provided  further,  that  no  bank,  except 
those  that  have  complied  with,  or  that  may 
be  organized  under  the  laws  of  this  state  re- 
lating to  trust  companies,  shall  engage  in  any 
business  other  than  is  authorized  by  this 
act"  Laws  1907-08,  p.  154,  c.  6,  art  3,  §  L 
The  Legislature  of  Oklahoma,  in  the  exercise 
of  its  power,  had  the  right  to  create  corpora- 
tions with  reservations,  and  to  make  banking 
a  franchise.  And  the  state,  through  its  Con- 
stitution, permits  the  same  power  in  its 
Legislature,  and  continues  such  grants  of 
corporate  power  as  were  made  by  the  Okla-. 
homa  Legislature,  with  the  reservations 
therein. 


The  Legislature  of  the  state  of  Vermont,  In 
the  year  1831,  passed  a  general  banking  law 
(Laws  1831,  p.  16,  No.  20),  by  which  a  safety 
fund  was  created.  It  was  provided  that  all 
banks  chartered  or  rechartered  at  that  or 
any  future  session  of  the  Legislature  should 
be  subject  to  the  provisions  of  that  act.  By 
section  2  it  was  provided  that  each  bank 
should  pay  to  the  Treasurer  of  the  state 
three-fourths  of  1  per  cent  on  the  capital 
stock  paid  in  annually,  on  the  3d  Tuesday 
of  October.  By  section  4  that  this  should 
continue  until  each  bank  should  have  paid 
in  4%  per  cent  on  its  capital  stock,  which 
should  remain  inviolably  appropriated  to  the 
payment  of  the  debts,  exclusive  of  the  capital 
stock,  of  any  of  the  said  banks  which  should 
become  Insolvent.  By  section  8  that  if  the 
funds  should  be  reduced  by  the  payment  of 
the  debts  of  any  insolvent  bank,  every  bank 
then  existing  which  should  be  subject  to  that 
act  and  every  one  thereafter  chartered, 
should  be  assessed  again  by  the  Treas- 
urer, not  exceeding  the  original  rate,  until 
the  funds  should  be  restored  to  4%  per  cent 
on  the  capital  stock  of  said  banks.  Section 
11  provided  that  if  the  funds  in  the  treas- 
urer's hands  should  be  insufficient  to  pay 
the  debts  of  any  insolvent  banks,  the  several 
solvent  banks  should  be  assessed  according 
to  section  8,  until  the  fund  should  be  suffi- 
cient to  pay  them,  and  then  they  should  be 
paid.  These  provisions  were  construed  in 
the  year  1851  In  the  case  of  Elwood  et  al. 
v.  Treasurer  of  Vermont  23  Vt  701  (8  Ann. 
Ed.  234)  without  the  constitutionality  of  the 
act  being  questioned.  Afterwards,  in  the  year 
1868,  provisions  relating  to  this  safety  fund 
were  passed  on  by  the  Supreme  Court  of  the 
state  of  Vermont  In  the  case  of  Receiver  of 
Danby  Bank  v.  State  Treasurer,  39  Vt  92 
(12  Ann.  Ed.  32).  without  the  constitution- 
ality of  the  act  being  questioned.  So  it  evi- 
dently was  assumed  by  all  parties  that  the 
same  was  valid. 

In  the  year  1829  (Laws  1829,  p.  167,  c.  94) 
the  Legislature  of  New  York  passed  a  safety 
fund  law.  By  that  act  the  banks  were  re- 
quired to  pay  into  a  safety  fund  to  be  held 
by  the  Comptroller  and  Treasurer,  a  tax  on 
the  capital  stock,  at  the  rate  of  one-half  per 
cent  per  annum  until  the  amount  paid  In 
was  equal  to  the  amount  of  3  per  cent  of 
their  capital  stock.  They  were  allowed  to 
Issue  notes  to  double  the  amount  of  their 
capital,  whilst  their  loans  could  not  exceed 
2y2  times  their  capital.  Finances  and  Cur- 
rency Bill,  p.  130,  House  Report  5629,  49th 
Congress;  People  v.  Walker,  17  N.  T.  502; 
Reciprocity  Bank,  22  N.  Y.  9;  Id.,  29  Barb, 
(N.  Y.)  371.  The  appellate  courts  In  New 
York  construed  the  provisions  of  said  act 
without  the  question  of  their  constitutional- 
ity ever  being  raised. 

It  Is  worthy  of  note,  with  reference  to  the 
banks  chartered  under  the  acts  of  the  Legis- 
lature of  Vermont  In  the  year  1831,  supra, 
and  the  safety  fund  acta  of  the  Legislature 
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of  New  York  In  the  year  1829,  supra,  that  In 
said  respective  states  prior  thereto  there 
w  ere  neither  any  organic  or  general  legis- 
lative provisions  by  which  the  power  was  re- 
served to  repeal,  modify,  or  amend  charters, 
granted  either  tinder  general  or  special  laws ; 
such  general  legislative  provision  having  been 
adopted  in  Vermont  In  1851  (No.  45,  p.  40,  | 
1),  and  in  New  York  in  1830  (Lee's  Bank  of 
Buffalo,  21  N.  Y.  16,  and  incorporated  in  the 
New  York  Constitution  of  1846,  art  8,  §  7). 
It  is  further  to  be  noted  that  for  the  admin- 
istration of  such  laws  there  were  no  such 
rigid  safeguards  in  the  way  of  the  require- 
ments of  reserve  funds  stipulations  as  to 
what  the  capital  stock  could  not  be  invested 
in,  such  prescribed  qualifications  of  direc- 
tors, imposition  of  double  liability  upon  the 
stockholders,  and  absolute  restrictions  and 
prohibition  on  the  active  officers  from  bor- 
rowing money  from  the  bank  without  incur- 
ring pains  and  penalties,  and  the  further 
provisions  for  frequent  Inspection  and  the  re- 
moval of  incompetent  officers. 

The  miser  who  hoards  is  not  only  looked 
on  with  disfavor  in  the  pages  of  Holy  Writ, 
but  also  In  all  the  chronicles  of  civilized  man. 
Development  and  progress  are  made,  not 
with  the  talent  burled,  but  with  it  In  use. 
In  the  exercise  of  the  police  power  for  the 
protection  of  public  interests  and  for  public 
welfare  It  is  the  duty  of  the  government  to 
provide  every  protection  and  safeguard 
against  loss  to  depositors  that  money,  the  cir- 
culating medium,  may  not  be  hoarded,  but 
kept  in  circulation  in  order  that  there  may 
be  progress  and  prosperity  and  happiness. 
Section  1,  art.  14  (Bonn's  Ed.  i  315)  Okl. 
Const,  provides:  "General  laws  shall  be 
enacted  by  the  Legislature  providing  for  the 
creation  of  a  banking  department,  to  be  un- 
der the  control  of  a  bank  commissioner, 
*  *  *  with  sufficient  power  and  authority 
to  regulate  and  control  all  state  banks,  loan, 
trust  and  guaranty  companies,  under  laws 
which  shall  provide  for  the  protection  of  de- 
positors and  Individual  stockholders."  The 
Legislature  having  amended  and  supplement- 
ed the  banking  laws  of  the  territory  of  Okla- 
homa, which  were  extended  to  and  remain- 
ed in  force  in  the  state  by  the  provisions  of 
the  schedule  to  the  Constitution,  after  its 
admission  into  the  Union,  in  accordance  with 
the  requirements  of  section  1,  art.  14,  su- 
pra, the  legislative  judgment,  In  providing 
for  the  protection  of  depositors  and  individ- 
ual stockholders,  should  not  be  disturbed  by 
the  courts,  and  such  law  declared  invalid, 
unless  Its  repugnancy  to  the  Constitution 
appears  beyond  a  reasonable  doubt.  Fletcher 
r.  Peck,  6  Cranch.  128,  3  L.  Ed.  162;  Hlg- 
glns  v.  Brown  (Okl.)  94  Pac.  703;  City  of 
Pond  Creek  et  al.  v.  C.  N.  Haskell  et  al. 
(Okl.)  97  Pac.  338. 

In  the  case  of  State  v.  Richcreek,  167  Ind. 
217,  77  N.  E.  1085,  5  L.  R.  A.  (N.  S.)  874, 
119  Am.  St.  Rep.  491,  the  court  said: 

"It  Is  charged  that  the  provisions  of  Acts 


1905,  p.  182,  c.  109,  |  2,  forbidding  more  than 
one-third  of  the  capital  of  the  bank  to  be  In- 
vested In  real  estate,  bank  furniture,  and 
fixtures  for  the  conduct  of  the  business  of  the 
bank,  and  the  second  and  fifth  subdivisions 
of  section  8  of  the  statute  are  invalid  and 
unconstitutional.  The  right  of  banking  in 
all  of  its  departments  at  common  law  belong- 
ed to  the  individual  citizen,  to  be  exercised 
at  pleasure.  It  is  conceded  by  counsel,  and 
it  is  unquestionably  settled,  that  the  sov- 
ereign authority  of  the  state  may  regulate 
and  restrain  the  exercise  of  such  right. 
*  *  *  The  quasi  public  nature  of  the 
banking  business,  and  the  Intimate  relation 
which  it  bears  to  the  fiscal  affairs  of  the  peo- 
ple and  the  revenues  of  the  state,  clearly 
bring  it  within  the  domain  of  the  internal 
police  power,  and  make  It  a  subject  for  leg- 
islative control.  Bankers  invite  general  de- 
posits primarily  for  their  own  profit,  and 
usually  obtain  a  measure  of  public  patronage, 
and  the  expediency  of  guarding  the  people 
against  imposition,  extortion,  and  fraud,  of 
affording  means  of  detecting  irregular  prac- 
tices, and  of  learning  the  true  financial  con- 
dition of  the  bank,  and  the  necessity  of  pre-  . 
serving  the  confidence  of  patrons  in  its  sol- 
vency, and  of  protecting  their  Interest  in  the 
case  of  insolvency,  justify  inspection  and 
control  by  the  state.  When  the  sovereign 
people  of  the  state,  acting  through  the  Leg- 
islature, find  such  police  regulation  neces- 
sary to  protect  public  health,  safety,  or  mor- 
als, to  prevent  fraud  or  oppression,  or  to  pro- 
mote the  general  welfare,  the  power  to  act 
is  supreme,  subject  only  to  such  limitations 
as  are  imposed  by  the  fundamental  law.  The 
question  as  to  what  regulations  are  proper 
and  needful  is  primarily'  for  legislative 
decision,  yet,  when  the  police  power  is  used 
to  regulate  a  business  or  occupation  which 
in  itself  Is  lawful  and  useful  to  the  commu- 
nity, the  courts,  If  called  upon,  must  determine 
finally  whether  such  regulations  as  may  have 
been  prescribed  are  so  far  just  and  reason- 
able as  to  be  in  harmony  with  constitutional 
guaranties.  Republic  Iron  &  Steel  Co.  v. 
State,  160  Ind.  379,  385,  66  N.  E.  1005,  62 
L.  R.  A.  136. 

"Appellee's  learned  counsel  frankly  concede 
that  the  business  of  banking,  whether  con- 
ducted by  a  corporation  or  by  individuals,  is 
a  legitimate  subject  of  inspection  and  regula- 
tion by  law  under  the  police  power,  and,  fur- 
ther, that  the  provision  of  section  2  of  the  act 
under  consideration,  making  it  unlawful  to 
transact  a  banking  business  under  this  act 
on  a  capital  of  less  than  $10,000  In  money, 
bank  furniture,  fixtures,  and  real  estate,  all 
to  be  set  apart  and  kept  good  for  the  securi- 
ty of  creditors  of  the  bank,  are  wise  and  sal- 
utary. They  earnestly  contend,  however,  that 
the  proviso  'that  the  real  estate,  bank  furni- 
ture and  fixtures  shall  not  constitute  more 
than  one-third  in  amount  and  value  of  the 
entire  capital  of  such  bank'  contravenes  the 
constitutional  guaranty  that  'no  man's  prop- 
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erty  shall  be  taken  by  law  without  Just  com- 
pensation' (Ind.  Const  art  1,  8  21),  since 
many  private  bankers  already  in  business 
have  bank  furniture  and  fixtures  and  real 
estate  of  more  than  half,  and  in  some  cases 
nearly  equal  to,  the  value  of  the  whole  bank- 
ing capital.  It  is  further  argued  that  this 
clause  violates  section  28  of  the  first  article 
of  the  state  Constitution,  which  provides  'that 
the  General  Assembly  shall  not  grant  to  any 
citizen  or  class  of  citizens  privileges  and  im- 
munities which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens,'  inasmuch  as 
it  casts  a  burden  of  discriminating  inequality 
upon  established  bankers  having  valuable 
banking  houses  and  equipments ;  and  finally, 
that  it  deprives  such  bankers  of  their  prop- 
erty without  due  process  of  law,  and  abridges 
their  privileges  and  immunities  In  contra- 
vention of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States.  It  was 
held  In  Aurora  v.  West  9  Ind.  74,  83,  that  it 
is  only  the  taking  of  specific  pieces  of  private 
property  by  the  exercise  of  the  power  of  emi- 
nent domain,  without  compensation,  that  is 
prohibited  by  section  21,  art  1,  of  the  state 
Constitution,  and  that  might  properly  be  tak- 
en by  taxation  for  public  purposes  without 
any  other  compensation  than  the  general  and 
common  benefits  accruing  from  the  expendi- 
ture of  the  fund  thereby  produced.  It  Is 
equally  clear  that  this  constitutional  provi- 
sion was  not  intended  to  serve  as  a  restraint 
upon  the  exercise  of  the  police  power  of  the 
state  for  the  public  welfare,  by  which  a  par- 
ticular use  of  property,  once  lawful  and  un- 
objectionable, may  be  forbidden,  or  property 
be  wholly  destroyed,  without  compensation 
and  without  the  consent  of  the  owner.  The 
insistence  that  the  act  grants  special  privi- 
leges and  Immunities  is  equally  untenable. 
It  is  manifest  that  in  every  regulating  stat- 
ute the  precise  terms  prescribed  must  be  to 
some  extent  arbitrary,  depending  upon  the 
exercise  of  a  sound  legislative  Judgment. 
The  constitutional  mandate  is  satisfied  if 
there  be  no  manifest  intent  to  discriminate 
in  favor  of  a  particular  class  of  citizens  to  the 
exclusion  of  others  similarly  circumstanced, 
and  the  provisions  of  the  restrictive  act  be 
In  fact  open  alike  to  all  citizens  who  may 
bring  themselves  within  its  terms.  This  act 
neither  confers  special  privileges,  nor  makes 
unjust  discriminations,  but  Its  privileges  are 
open  to  every  citizen  upon  the  same  terms. 
It  denies  no  privilege  to  any  one,  and  oper- 
ates alike  upon  all  who  may  avail  themselves 
of  Its  benefits.  *  *  •  The  circumstances 
that  for  a  time  may  Inflict  hardship,  Incon- 
venience, and  possibly  loss  to  certain  Individ- 
uals, does  not  amount  to  a  constitutional  ob- 
jection so  long  as  such  burdens  or  losses  are 
not  needlessly  and  unreasonably  imposed,  but 
result  as  an  incident  to  a  general  enactment 
fairly  designed  to  subserve  the  public  welfare. 
If  the  mere  fact  of  resulting  inconvenience 
and  loss  to  an  established  business,  admitted- 
ly subject  to  public  control,  were  sufficient  to 


preclude  control  under  the  police  power,  then 
regulation  would  be  practically  impossible, 
and  this  most  salutary  and  necessary  power 
of  sovereignty  be  seriously  abridged  or  whol- 
ly destroyed.  This  statute  grants  equal  priv- 
ileges, and  imposes  like  restrictions  upon  all 
persons  under  the  same  circumstances,  and 
does  not  deprive  appellee  of  due  process  of 
law,  or  deny  him  equal  protection  of  the  law. 
In  violation  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States.  •  •  • 
The  same  constitutional  objections  are  urged 
against  the  validity  of  section  3  of  the  act. 
which  requires  the  banker  to  make  oath  'that 
the  responsibility  and  net  worth  of  the  in- 
dividual members  of  such  firm,  partnership, 
or  individual  Is  equal  to  an  amount  at  least 
double  the  amount  of  capital  paid  into  such 
bank.'  It  is  insisted  that  this  clause  prohibits 
a  banker  from  using  all  of  his  capital  In  his 
business,  and  is  an  Instance  of  arbitrary  se- 
lection and  of  illegal  discrimination.  It  is 
not  correct  to  say  that  the  banker  Is  thereby 
prohibited  from  using  all  of  his  capital  In  his 
business.  But  he  is  forbidden  from  treating 
his  entire  holdings  as  capital  stock,  and  in 
effect  required  to  have  and  maintain  a  re- 
serve or  surplus  fund.  In  considering  this 
proposition  It  must  be  borne  in  mind  that  the 
banking  business  Is  not  wholly  private,  but 
quasi  public,  in  character  and  subject  to  gov- 
ernmental supervision,  and,  In  view  of  this 
fact  the  arguments  advanced  appear  more 
appropriate  for  legislative  than  for  Judicial 
consideration.  This  feature  of  the  statute 
is  not  different  In  principle  from  the  double 
liability  of  stockholders  in  incorporated  banks, 
and,  for  the  reasons  already  given,  and  up*:n 
the  authorities  cited,  we  are  of  the  opinion 
that  it  does  not  violate  any  of  the  constitu- 
tional principles  relied  upon  by  appellee." 

Section  27  of  article  12  of  the  Constitution 
of  Missouri,  provides:  "It  shall  be  a  crime, 
the  nature  and  punishment  of  which  shall  be 
prescribed  by  law,  for  any  president,  director, 
manager,  cashier,  or  other  officer  of  any  bank- 
ing institution,  to  assent  to  the  reception  of 
deposits,  or  the  creation  of  debts  by  such 
banking  institution  after  he  shall  have  had 
knowledge  of  the  fact  that  It  is  insolvent  or 
In  failing  circumstances;  and  any  such  offi- 
cer, agent,  or  manager  shall  be  Individually 
responsible  for  such  deposits  so  received,  and 
all  such  debts  so  created  with  his  consent" 
Said  Constitution  went  into  effect  November 
30.  1875.  The  Central  Savings  Bank  was  cre- 
ated by  a  special  charter  in  1857,  without 
any  reservation  as  to  amendment  or  repeal 
of  the  same.  On  March  2,  1876  the  plaintiff, 
in  the  case  of  Cummings  v.  Spaunhorst  5 
Mo.  App.  23,  deposited  with,  and  loaned  to. 
said  bank  a  certain  sum  of  money,  the  bank 
soon  thereafter  falling.  Suit  was  brought 
against  the  defendant  therein  as  a  stockhold- 
er, on  the  ground  that  he  was  Individually 
responsible  under  said  section  27  of  article 
12  of  the  Constitution,  supra.  The  court 
said:    "It  is  next  claimed  that  the  directors 
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who  are  here  sued  accepted  their  positions 
and  held  them  tinder  a  special  charter,  and 
cannot  be  affected  by  a  subsequent  act  which 
Increases  their  liability.  It  is  claimed  that 
this  liability  would  Impair  the  obligation  of 
tbe  contract  between  the  bank  and  the  state, 
but  in  what  way  the  defendants  in  error  do 
not  show.  A  certain  act  is  forbidden,  and  a 
penalty  is  imposed  upon  certain  persons  who 
violate  the  prohibition;  and,  instead  of  pro- 
viding that  the  penalty  shall  go  to  the  state, 
or  that  an  Informer  may  sue  for  and  recover 
It,  this  clause  incidentally  affords  a  remedy 
to  the  injured  party,  as  the  old  statutes  often 
did  to  the  party  aggrieved.  This  has  nothing 
to  do  with  the  franchise  of  the  corporation, 
but  it  would  not  matter  If  the  Incorporation 
were  incidentally  affected.  This  corporation 
is  subject,  as  are  its  officers,  to  the  police 
power  of  the  state,  and  the  provisions  of  its 
charter  cannot  exempt  it  from  regulations 
made  in  the  exercise  of  that  power.  Thorpe 
v.  Railroad  Co.,  27  Vt  140,  62  Am.  Dec.  625; 
Peters  v.  Railroad  Co.,  23  Mo.  107;  Cooley's 
Const  Lim.  (3d  Ed.)  573.  Nor  need  the  regu- 
lations be  now  more  distinctly  made,  in  the 
exercise  of  the  police  power,  than  as  Indicat- 
ing an  Intent  to  carry  out  a  policy  which  the 
state  deems  essential  for  the  protection  of 
rights  in  property;  and  regulations  so  made 
do  not,  because  they  incidentally  affect  it,  im- 
pair the  obligation  of  a  contract  Tbe  State 
v.  Matthews,  44  Mo.  523 ;  Price  v.  Insurance 
Co.,  3  Mo.  App.  262." 

Banks  are  chartered  by  the  state,  not  with 
the  paramount  view  of  enabling  the  stock- 
holders to  make  investments  and  derive  prof- 
its therefrom,  but  to  meet  a  public  necessity. 
The  stockholders,  having  made  Investments 
therein,  should  be  protected,  but  private  inter- 
est must  always  be  subordinated  by  the  state, 
In  the  reasonable  exercise  of  its  police  power, 
to  the  public  welfare  or  good.  With  the  view 
that  the  depositor,  as  well  as  the  stockholder, 
and  the  general  public  with  an  incidental  in- 
terest therein,  may  be  protected,  banking  is 
regulated,  and  limitations,  restraints,  and  re- 
quirements are  imposed.  The  Imposition  of 
double  liability  upon  tbe  stockholders;  the 
requirement  of  reserve  funds;  stipulations  as 
to  what  capital  stock  cannot  be  invested  in; 
prescribed  qualifications  of  the  directors — all 
these  having  been  tried,  in  the  judgment  of 
the  Legislature  the  further  restriction  that 
active  officers  should  not  borrow  from  the 
bank  without  Incurring  pains  and  penalties 
was  deemed  salutary.  In  addition  to  further 
and  more  completely  protect  the  depositors, 
the  depositors'  guaranty  fund  is  created,  the 
Legislature  acting  pursuant  to  the  mandatory 
declaration  of  the  Constitution  (section  1,  art 
14). 

Because  the  sovereignty,  In  the  exercise 
of  its  police  powers,  grants  or  permits  fran- 
chises to  banking  corporations,  at  the  same 
time  providing  for  the  protection  of  all  de- 
posits placed  therein  by  creating  a  depositors' 
guaranty  fund,  banking  corporations  being 


compelled  to  pay  in  a  certain  stipulated  and 
pro  rated  amount  for  the  benefit  of  the  de- 
positors and  for  the  public  welfare,  It  does 
not  follow  that  such  payments  are  made  by 
such  banks  without  reciprocal  compensation 
or  benefit.  What  are  banks  organized  for? 
Are  the  officers  and  stockholders  acting  from 
a  spirit  of  philanthropy  In  securing  a  char- 
ter and  establishing  such  business?  Or  is  it 
done  for  the  purpose  of  gain?  it  being  at  the 
same  time  both  necessary  and  convenient  for 
persons  engaged  In  business  to  deposit  their 
money  In  the  banks,  and  have  the  benefit 
of  exchange,  the  banking  corporation  receiv- 
ing, under  certain  limitations  and  regula- 
tions, the  benefit  of  the  use  of  the  deposits, 
ofttlmes  without  any  compensation  whatever 
to  the  depositor  in  tbe  way  of  interest  In 
most  instances  the  deposits  subject  to  check 
bear  no  interest,  and  when  the  same  are 
placed  for  a  designated  time,  it  is  usually 
at  a  low  rate,  much  lower  than  -that  at  which 
tbe  bank  loans.  True  the  bank  performs  a 
valuable  and  a  necessary  service  In  every 
community,  being  a  clearing  house  for  the 
business  concerns,  and  through  its  channels 
are  furnished  the  ways  and  means  for  the 
financing  of  enterprises  for  the  development 
of  the  country,  the  moving  of  crops,  and  the 
carrying  on  of  all  necessary  business.  The 
honest,  reasonable,  just,  law-respecting  bank- 
er bears  a  very  necessary  and  commendable 
relation  to  the  community,  town  or  city  in 
which  he  is  located. 

When  contracts  are  made  certain  confi- 
dence is  assured  in  business  transactions. 
When  deposits  are  made  safe  confidence  In 
banks  is  assured.  Then  whatever  protects 
the  depositor  protects  the  bank,  because  it 
assures  confidence  in  the  bank.  And  with 
the  bank  restricted  in  its  operations  by  a 
rigid  requirement  of  the' law:  Careful  Inspec- 
tion; frequent  reports;  ample  reserve  fund 
to  be  retained;  limitation  on  the  amount 
that  may  be  loaned;  no  loan  to  be  made  to 
an  active  officer  therein  without  criminal 
punishment  being  Incurred;  restrictions  as 
to  what  the  funds  of  the  bank  may  be  in- 
vested in — all  of  these  limitations  and  safe- 
guards thrown  around  tbe  banlng  world 
should  justify  banks  in  having  confidence 
In  one  another.  Each  bank  having  a  recipro- 
cal interest  in  the  depositors'  guaranty  fund, 
thereby  each  has  an  incidental  reciprocal 
Interest  in  every  other  bank.  The  banker 
can  no  more  properly  be  permitted  to  say  In 
regard  to  other  banks,  "Am  I  my  brother's 
keeper?"  than  could  the  man  in  Holy  Writ  in 
the  days  of  old,  In  the  sight  of  Jehovah,  re- 
peat with  approval  such  a  subterfuge,  for 
under  this  law  each  banker  is  his  brother 
banker's  keeper;  he  having  an  Individual 
interest  in  the  result  of  tbe  management  of 
each  bank. 

The  national,  state,  county,  municipal,  and 
district  governments,  as  a  rule,  require  se- 
curity for  deposits.  Why  may  not  the  same 
power  be  exercised  to  require  the  guaranty 
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of  the  deposits  of  Individuals?  The  national, 
state,  county,  municipal,  and  district  govern- 
ments prescribe  how  their  deposits  shall  be 
secured.  Why  should  not  the  government,  in 
the  exercise  of  the  same  power,  prescribe 
how  the  banks  shall  guarantee  or  secure  the 
deposits  of  the  citizens  of  the  state?  With 
the  law  enforced  the  reckless,  dishonest,  and 
Incompetent  banker  cannot  remain  in  busi- 
ness. The  law  closes  the  door  of  hope  against 
him.  For  the  pro  rata  amount  each  bank  Is 
required  to  deposit  with  the  banking  board 
to  constitute  the  guaranty  fund,  every  one 
gets  a  reciprocal  benefit  therefrom.  For 
every  dollar  that  a  bank  is  compelled  to 
pay  Into  such  fund  it  receives  a  reciprocal 
protection  and  benefit,  not  only  for  itself, 
bat  also  for  its  depositors;  for  what  secures 
the  depositor  is  certainly  a  benefit  to  the 
bank.  It  may  not  be  so  apparent  in  times 
of  universal  prosperity  and  contentment; 
but  In  the  eras  of  depression  and  discontent 
the  bank  that  has  the  assured  confidence  of 
Its  depositors  should  certainly  be  regarded 
as  benefited,  for  there  is  no  danger  of  any 
general  and  unnecessary  withdrawal  of  de- 
posits from  such  bank.  The  bank  that  can 
rest  assured  against  such  contingencies  there- 
by receives  a  benefit.  Consequently  the 
guaranteeing  of  deposits  occasions,  not  only 
assurance  to  the  depositor,  but  relief  to  the 
bank  from  any  apprehension  of  any  unneces- 
sary run  upon  and  withdrawals  from  the 
bank.  Whilst  such  assessment  for  the  guar- 
anty fund  goes  to  the  protection  of  every 
other  bank,  as  well  as  Its  own,  yet  every 
bank  receives  a  reciprocal  benefit  for  Its 
pro  rata  assessment  paid  into  such  fund, 
and  thereby  there  is  an  equal  reciprocal 
benefit  to  every  bank  In  the  state.  The  pre- 
sumption is  that  the  Bank  Commissioner 
will  efficiently  administer  the  laws  of  his 
department,  and  with  that  law  enforced 
there  can  be  no  banks  whose  assets  will  not 
pay  their  liabilities.  The  brand  of  insolvency 
will  be  placed  upon  none,  except  as  a  result 
of  defalcation  or  acts  of  Providence,  occa- 
sioned by  the  seasons,  the  rains,  and  drouths, 
and  pestilences.  And  there  should  be  enough 
of  the  milk  of  human  kindness  In  the  soul 
of  every  man,  whether  he  be  banker,  money 
lender,  farmer,  or  laborer,  that  he  should 
take  pleasure  In  participating  in  the  reim- 
bursement of  losses  occasioned  by  such  mis- 
fortune. Mutual  insurance  companies,  both 
life  and  fire,  are  based  upon  this  business 
and  humane  proposition,  and  upon  the  eter- 
nal principles  of  right  as  written,  not  only 
In  the  sacred  pages  by  the  divine  band,  but 
at  one  time  or  another  Impressed  upon  the 
heart  of  every  human  being. 

Counsel  for  plaintiff  in  error  neither  makes 
any  contention  or  any  attempt  to  show  that 
the  annual  profits  of  this  bank  will  not  ex- 
ceed any  reasonable  estimated  assessment  to 
be  made  by  the  banking  board  for  said  de- 
positors' guaranty  fund,  nor  that  such  as- 


sessment or  assessments  will  prevent  the 
bank  from  earning  a  reasonable  annual  divi- 
dend, but  cite  authorities  to  support  their 
contention  that  this  assessment  amounts  to 
a  confiscation.  Said  authorities  relate  to 
charges  prescribed  for  a  service  to  be  per- 
formed by  such  as  public  service  corpora- 
tions, stockyards,  and  the  like,  said  charges 
having  been  fixed  by  commissions  or  by  the 
Legislature,  and  the  question  involved  in 
such  cases  was  whether  or  not  the  fixed 
charges  amounted  to  a  confiscation,  on  the 
contention  that  the  service  could  not  be  per- 
formed except  at  a  loss,  and  without  any 
return  upon  the  Investment  Here  the  state 
has  Imposed  conditions  under  which  new 
banks  could  be  organized  and  engage  in  the 
banking  business,  and  also  under  which  old 
banks  could  continue  such  business.  One  of 
the  conditions  is  that  they  provide,  In  a 
designated  way,  for  the  guaranteeing  of  the 
deposits  of  the  people  that  place  money  in 
such  banks ;  the  state  at  the  same  time  hav- 
ing adopted  rigid  safeguards  to  preserve,  not 
only  the  capital  stock,  but  the  deposits  in 
each  bank,  with  a  view  of  protecting  the  in- 
dividual stockholders  of  every  bank  in  the 
state.  Where  can  this  be  any  confiscation 
of  any  rights  acquired  under  any  bank  char- 
ter; there  being  no  contention  made  that  the 
reasonable  estimated  assessments  will  be  so 
large  as  to  prevent  the  bank  annually  from 
earning  a  sufficient  amount  to  pay  this  as- 
sessment, and  also  a  reasonable  dividend? 

It  is  further  asserted  that  national  banks 
can  neither  guarantee  the  debts  of  other  per- 
sons or  corporations  nor  become  accommoda- 
tion indorsers,  and  for  that  reason  the  sec- 
tion permitting  national  banks  to  avail  them- 
selves of  the  privileges  of  the  protection  of 
this  depositors'  guaranty  fund  law  permits  an 
injustice  against  the  state  banks,  as  the 
national  banks  which  might  avail  themselves 
of  the  benefit  of  the  law  could,  if  they  desire, 
repudiate  the  contract  as  ultra  vires,  and  re- 
fuse to  continue  to  pay  their  assessments, 
thereby  endangering  the  assessment  fund  paid 
pro  rata  by  the  state  banks,  in  the  event  of 
the  failure  of  national  banks  which  have 
availed  themselves  of  the  privileges  of  said 
law.  Concede  that  such  a  contract  is  ultra 
vires  as  to  national  banks,  that  does  not  ren- 
der the  law  Invalid  as  to  state  banks.  If 
the  contract  of  the  banking  board  is  not  bind- 
ing upon  the  national  banks,  the  converse  of 
the  proposition  is  also  true,  that  it  is  not 
binding  upon  the  State  Banking  Board.  Nei- 
ther party  could  claim  any  Independent  bene- 
fit under  a  void  law  or  statute.  At  most,  all 
the  national  bank  could  recover,  in  such 
event,  would  be  the  money  paid  under  the 
same  in  good  faith,  when  not  against  public 
policy. 

In  section  12  of  plaintiff's  complaint  It  is 
alleged  that  the  depositors'  guaranty  act  is 
in  conflict  with  section  57,  art.  5  (Bunn's  Ed. 
§  130),  Okl.  Const,  which  provides  that 
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"every  act  of  the  Legislature  shall  embrace 
but  one  subject,  which  shall  be  clearly  ex- 
pressed In  Its  title,  •  *  * "  This  question 
Is  neither  preserved  in  this  court  by  any  as- 
signment of  error,  nor  is  the  same  urged  in 
any  way  in  the  brief  of  plaintiff  in  error,  and 
under  our  rules  the  same  is  waived.  At  any 
event  it  seems  to  be  without  merit  Lindsay 
v.  United  States  Savings  ft  Loan  Association, 
120  Ala.  156,  24  South.  171,  42  L.  R.  A.  783. 

Another  question  arising  is  whether  or  not 
the  petition  of  plaintiff  in  error  states  facts 
sufficient  to  entitle  it  to  the  equitable  relief 
prayed  for.  That  portion  of  the  petition  up- 
on which  they  rely  to  entitle  them  to  relief 
jy  Injunction  is  as  follows:  "And  the  plaln- 
iff  states  that  the  said  State  Banking  Board, 
acting  under  and  pursuant  to  the  pretended 
authority  of  said  law,  has  levied  an  assess- 
ment against  the  capital  stock  of  this  plain- 
Iff  bank  of  1  per  cent,  of  its  dally  average 
deposits  during  the  preceding  year,  which 
said  average  deposits  amount  to  $33,147,  and 
that  the  said  State  Banking  Board  and  the 
said  commissioner  under  and  pursuant  to 
said  pretended  law,  proposes  to  compel  this 
plaintiff  to  pay  said  1  per  cent,  of  its  daily 
average  deposits  for  the  preceding  year  for 
the  purposes  of  creating  said  depositors'  guar- 
anty fund  for  the  benefit  of  the  depositors 
of  all  of  the  banks  in  said  state  upon  which 
said  law  operates,  and  that  the  said  defend- 
ants, unless  restrained  by  this  court,  will 
force  this  plaintiff  to  pay  said  assessment,  as 
provided  by  said  pretended  law,  a  copy  of  the 
said  notice  of  assessment  served  on  plain- 
tiff is  hereto  attached,  marked  'Exhibit  D' 
and  referred  to  as  a  part  of  this  petition." 
It  is  nowhere  alleged  therein  how  the  defend- 
ants In  error  intended  to  compel  the  plain- 
tiff in  error  to  pay  said  assessment.  There 
is  no  attempt  made  to  plead  the  facts  and 
circumstances  to  show  how  plaintiff  In  error 
will  be  compelled  to  pay  said  assessment, 
and  that  in  attempting  to  compel  the  pay- 
ment thereof  the  plaintiff  in  error  will  sus- 
tain irreparable  injury.  "The  plaintiff  should 
set  forth,  In  a  brief  but  clear  manner,  all  the 
facts  and  circumstances  out  of  which  the 
principles  of  equity  arise  upon  which  he  asks 
relief.  It  is  a  well-settled  rule  of  pleading 
that  bare  allegations  of  conclusions  cannot 
avail  the  pleader,  especially  where  demur- 
rer Is  interposed,  without  a  statement  of  the 
probative  facts  upon  which  his  conclusions 
are  based;  and  even  when  the  facts  are 
alleged,  the  averment  of  the  pleader's  con- 
clusions may  often  be  stricken  out  upon 
motion  as  irrelevant  and  redundant.  Be- 
cause of  the  harshness  of  the  remedy  by  in- 
junction, strict  adherence  to  this  rule  of 
pleading  is  required  in  a  suit  for  an  injunc- 
tion." 10  Enc.  Plead,  ft  Prac.  p.  925,  and 
authorities  cited  in  footnote  1.  "It  is  in- 
sufficient to  allege  merely  that  the  plaintiff 
will  suffer  Injury,  however  grievous  or  in- 
tolerable such  Injury  may  be,  without  aver- 
ring that  the  Injury  apprehended  Is  Irrepar- 
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able."  10  Enc.  Plead,  ft  Prac.  p.  951,  and  au- 
thorities cited  in  footnote  1. 

We  conclude  that  the  act  complained  of  is 
neither  repugnant  to  the  Constitution  of 
Oklahoma  nor  that  of  the  federal  govern- 
ment And,  further,  that  the  allegations  in 
plaintiff's  petition  did  not  state  facts  suffi- 
cient to  justify  equitable  interference,  and 
the  Issuance  of  the  writ  of  injunction  prayed 
for  was  properly  denied. 

The  judgment  of  the  lower  court  Is  af- 
firmed. All  the  Justices  concur. 


WALKER  v.  ROBERSON. 
(Supreme  Court  of  Oklahoma.   Sept,  10,  1908.) 

1.  Indians  —  Lands  —  Allotment  —  "Minob 

Act  Cong.  June  28,  1898,  c.  517,  $  16,  30 
Stat  501,  authorizing  any  citizen  of  the  Five 
Civilized  Tribes  to  hold  possession  of  such 
amount  of  agricultural  or  grazing  land  as  would 
be  his  just  and  reasonable  share  of  the  lands  of 
his  nation  or  tribe,  and  to  which  his  wife  and 
minor  children  were  entitled,  and  to  continue 
to  use  and  occupy  the  same  and  receive  the  rents 
of  the  same  until  allotment  was  made  to  him, 
did  not  authorize  any  such  citizen  to  hold  lands 
as  a  prospective  allotment  for  an  illegitimate 
child. 

2.  Same. 

A  member  of  the  Creek  tribe  of  Indians, 
who  in  violation  of  Act  Cong.  June  28,  1898,  c 
517,  §§  17,  18,  30  Stat.  502,  held  possession  of 
lands  in  excess  of  that  to  which  he,  his  wife, 
and  minor  children  were  entitled  as  allotments, 
acquired  no  rights  thereto  for  the  benefit  of  a 
child  subsequently  born  to  him,  as  against  a 
Creek  citizen  who  had  prior  to  the  birth  of  such 
child  filed  upon  said  land. 
(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory, 
Sitting  at  Muskogee;  Wm.  R.  Lawrence, 
Judge. 

Action  by  Mlneola  Walker  against  Silas 
Roberson.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

This  suit  was  brought  In  the  United  States 
Court  of  the  Indian  Territory,  at  Muskogee, 
by  appellant,  Mlneola  Walker,  against  appel- 
lee, Silas  Roberson.  Plaintiff  by  her  bill  asks 
for  a  declaration  of  trust.  Both  plaintiff  and 
defendant  are  minor  Creek  citizens,  and  both 
appear  In  this  action  by  their  fathers  and 
natural  guardians.  The  evidence  in  the  court 
below  was  taken  before  a  special  referee, 
who  reported  his  findings  of  fact  and  con- 
clusions of  law  In  favor  of  plaintiff.  The 
trial  court  set  aside  the  referee's  report  and 
decreed  that  the  bill  of  plaintiff  be  dismissed 
for  want  of  equity.  From  this  judgment 
plaintiff  appealed  to  the  United  States  Court 
of  Appeals  of  the  Indian  Territory,  where 
the  case  was  pending  at  the  time  of  the  ad- 
mission of  the  state  into  the  Union,  and  it  is 
now  in  this  court  for  final  disposition  under 
the  provisions  of  the  Enabling  Act  The 
facts  will  be  stated  in  the  opinion. 
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Raymond,  Maxey  &  Runyan,  for  appellant. 
Masterson  Peyton,  for  appellee. 

HAYES,  J.  The  subject-matter  of  this 
action  Is  160  acres  of  land,  described  as  the 
E.  Vz  of  the  S.  W.  %  and  the  S.  %  of  the 
N.  W.  %  of  section  23,  township  12  N.,  range 
15  E.  This  tract  of  land  was  first  segregat- 
ed from  the  public  domain  by  W.  W.  Bray, 
an  intermarried  Creek  citizen,  who  occupied 
the  same  for  a  period  of  about  15  years  prior 
to  the  bringing  of  this  suit.  He  fenced  it, 
and  broke  out  a  portion  of  same,  and  placed 
it  in  a  state  of  cultivation.  About  January 
1,  1900,  Bray  sold  his  right  to  the  possession 
of  the  land  and  his  Interest  in  the  improve- 
ments thereon  to  Edward  Walker,  the  father 
of  plaintiff.  Walker  simultaneously  rented 
the  land  to  Bray,  who  continued  In  posses- 
sion as  his  tenant.  Edward  Walker's  family, 
at  the  time  he  purchased  the  interest  of 
Bray  in  the  land,  consisted  of  himself  and 
one  child,  for  all  of  whom  he  had  already 
taken  allotments.  Shortly  after  he  had  ob- 
tained possession  of  the  land  in  controversy 
he  visited  the  land  office  at  Muskogee  and 
attempted  to  file  on  the  land  for  one  Ben 
Walker,  who  was  an  illegitimate  child  of 
said  Edward  Walker  and  a  woman  by  the 
name  of  Leah  Kenard.  The  commission  re- 
fused to  permit  Walker  to  file  for  this  illegiti- 
mate child.  The  exact  reason  for  such  re- 
fusal is  not  clearly  disclosed  by  the  record. 
He  returned  home,  and  became  sick,  and  was 
unable  to  visit  the  land  office  for  some  time. 
On  the  31st  day  of  May,  1900,  Bob  Rober- 
son  filed  on  the  land  for  his  son,  Silas  Rob- 
erson.  On  January  1,  1901,  Mlneola  Walk- 
er, plaintiff,  was  born  to  Edward  Walker 
and  his  wife.  Shortly  thereafter  Ben  Walk- 
er, the  illegitimate  child,  acting  through  his 
uncle,  filed  upon  another  tract  of  land  some 
distance  from  the  land  In  controversy.  Ed- 
ward Walker  was  never  married  to  the 
mother  of  Ben  Walker,  and  Ben  Walker  has 
always  resided  with  his  mother,  and  not  with 
his  father.  Edward  Walker  has  assisted 
Ben's  mother  In  clothing  him,  and  testified 
that  he  recognized  the  boy  as  his  son.  After 
the  birth  of  plaintiff,  and  after  Ben  Walker 
had  filed  upon  other  land,  Edward  Walker 
again  visited  the  land  office  at  Muskogee  and 
endeavored  to  file  upon  the  land  in  contro- 
versy for  plaintiff;  but  the  commission  re- 
fused to  permit  him  to  do  so  for  the  reason 
that  said  land  had  already  been  filed  upon. 
He  endeavored  to  file  a  contest  for  plaintiff 
against  defendant;  but  the  commission  re- 
fused to  enter  the  contest  or  permit  the  same 
to  be  filed.  The  reason  for  this  refusal  is  not 
disclosed  by  the  record.  The  circumstances 
under  which  the  father  of  defendant  was 
permitted  to  file  upon  the  land  in  controver- 
sy for  defendant  were  that  on  the  30th  day 
of  May,  1900,  he  went  into  the  locality  where 
this  land  is  located  and  Inspected  a  tract  of 
land  that  adjoins  this  land.  The  land  be 
Inspected  was  not  In  cultivation  and  was  un- 


improved, and  a  portion  of  the  same  was 
timber  land;  whereas  the  land  In  contro- 
versy was  at  that  time  improved  and  con- 
sisted of  prairie  land.  He  returned  to  the 
land  office  at  Muskogee,  and  on  May  31, 
1900,  attempted  to  file  upon  the  land  he  had 
inspected;  but  in  doing  so  he  by  mistake 
gave  the  description  of  the  land  in  contro- 
versy. He  represented  to  the  commission 
that  the  land  upon  which  he  was  offering  to 
file  was  unimproved  and  not  claimed  by  any 
one,  which  was  true  of  the  land  he  had  in- 
spected and  Intended  to  file  on,  but  not  true 
as  to  the  land  he  described  to  the  commis- 
sion and  did  file  upon.  Edward  Walker 
made  several  efforts  both  to  file  upon  the 
land  and  to  enter  a  contest  thereon  against 
defendant,  in  behalf  of  his  child,  plaintiff 
herein,  but  was  always  refused  permission  by 
the  commission  to  do  so.  A  patent  was  is- 
sued to  defendant  for  the  land  in  controver- 
sy, and  the  commission  arbitrarily  filed  plain- 
tiff upon  other  land,  which  she  refuses  to 
accept  Upon  these  facts,  which  have  been 
here  stated  substantially  as  found  by  the 
referee,  plaintiff  contends  that  defendant 
holds  said  land  as  a  trust  for  her,  and  that 
the  court  should  so  decree,  and  direct  that 
defendant  convey  all  his  right,  title,  and  in- 
terest therein  to  her. 

The  report  of  the  referee  on  findings  of 
fact  and  conclusions  of  law  is  quite  lengthy, 
and  it  will  serve  no  useful  purpose  to  set 
out  the  same  in  full.    The  report  was  set 
aside  by  the  court,  and  that  action  of  the 
court  is  the  basis  of  most  of  the  assignments 
of  error  made  by  appellant;  but  under  our 
view  of  the  case  there  is  but  one  question 
presented  by  the  record  that  demands  our 
consideration,  and  that  question  is:  Did  Ed- 
ward Walker,  on  the  Slst  day  of  May,  1901, 
the  day  on  which  defendant  filed  on  the 
land  in  controversy,  have  a  right  to  hold 
said  land  for  the  illegitimate  child,  Ben 
Walker?    Edward   Walker,  prior   to  that 
time,  had  taken  allotments  for  himself,  his 
wife,  and  his  only  legitimate  child.  Plain- 
tiff had  not  then  been  born.    Congress,  by 
Act  June '28,  1898,  c.  517,  30  Stat.  495,  known 
as  the  "Curtis  Act,"  provided  that  as  soon 
as  the  roll  of  citizenship  of  any  one  of  the 
Five  Civilized  Tribes  should  be  completed  as 
provided  by  law,  and  a  survey  of  the  land  of 
said  nation  or  tribe  had  been  made,  the 
Dawes  Commission  should  proceed  to  allot 
the  exclusive  use  and  occupancy  of  the  sur- 
face of  the  lands  of  said  nation  or  tribe 
among  the  citizens  thereof,  giving  to  each, 
so  far  as  possible,  his  fair  and  equal  share 
thereof.    By  section  16  of  said  act  it  was 
provided  that,  where  any  citizen  should  be 
in  possession  of  only  such  amount  of  agri- 
cultural or  grazing  lands  as  would  be  his 
just  and  reasonable  share  of  the  lands  of  his 
nation  or  tribe  and  that  to  which  his  wife 
and  minor  children  were  entitled,  he  might 
continue  to  use  the  same  and  receive  the 
rents  therefrom  until  allotment  had  beeu 
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made  to  him.  It  Is  under  this  provision  of 
the  law  that  plaintiff  claims  her  father,  Ed- 
ward Walker,  was  rightfully  holding  the  land 
In  controversy  when  defendant  filed  upon 
same;  that  he  was  then  holding  the  same 
for  the  illegitimate  child,  Ben  Walker,  and 
continued  so  to  hold  It  until  her  birth,  after 
which  he  held  It  for  her.  Does  the  language 
of  this  section,  which  authorized  the  father 
to  hold  and  receive  the  rents  from  lands  to 
which  his  children  were  entitled  as  their  al- 
lotments until  allotments  were  made  to  him, 
Include  the  right  to  hold  and  receive  the  rents 
for  the  prospective  allotment  of  an  illegiti- 
mate son?  In  other  words,  do  the  words 
"minor  children,"  in  this  section  of  the  act, 
include  both  minor  legitimate  children  and 
minor  illegitimate  children? 

The  succeeding  section  of  the  same  act 
reads:  "That  it  shall  be  unlawful  for  any 
citizen  of  any  one  of  said  tribes  to  inclose 
or  in  any  manner,  by  himself  or  through  an- 
other, directly  or  indirectly,  to  hold  posses- 
sion of  any  greater  amount  of  land  or  other 
property  belonging  to  such  nation  or  tribe 
than  that  which  would  be  his  approximate 
share  of  the  lands  belonging  to  such  nation 
or  tribe,  and  that  of  his  wife  and  his  minor 
children  as  her  allotment  herein  provided; 
and  any  person  found  in  such  possession  of 
lands  or  other  property  in  excess  of  his 
share  and  that  of  his  family  as  aforesaid, 
or  having  the  same  in  any  manner  inclosed, 
at  the  expiration  of  nine  months  after  the 
passage  of  this  Act  shall  be  deemed  guilty 
of  a  misdemeanor."  The  language  of  this 
section  clearly  Indicates  what  children  are 
referred  to  in  this  and  the  preceding  sec- 
tions. By  using  the  language,  "that  a  per- 
son should  not  hold  land  and  other  proper- 
ty In  excess  of  his  share  and  that  of  his 
family  aforesaid,"  It  was  clearly  Intended 
that  a  citizen  should  be  permitted  to  hold 
land  sufficient  for  the  allotments  of  himself, 
wife,  and  minor  children,  who  were  members 
of  his  family.  An  illegitimate  son,  that  does 
not  live  with  the  putative  father,  and  to 
whose  mother  the  putative  father  has  never 
been  married,  is  not  a  member  of  such 
man's  family,  and  he  is  not  one  of  the  chil- 
dren referred  to  by  said  section,  for  whom 
the  father  could  bold  land  and  receive  rents 
therefrom  until  allotment  To  have  provided 
that  the  father  who  had  never  legitimated  or 
adopted  his  Illegitimate  child,  and  of  whose 
family  the  illegitimate  child  had  never  be- 
come a  member,  should  have  the  right  to 
hold  the  land  of  such  child  and  receive  the 
rents  therefrom,  would  have  worked  a  great 
Injustice.  The  father  who  does  not  support 
his  illegitimate  child,  and  who  has  never  made 
such  child  a  member  of  his  family  by  legiti- 
mation, has  no  right  in  law  to  receive  the 
rents  and  profits  from  the  property  of  such 
child;  but  the  effect  of  this  act,  if  the  word 
"children,"  aa  used  therein,  includes  an  il- 
legitimate child,  would  have  been  to  author- 
ize the  putative  father  to  hold  the  lands  of 
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the  illegitimate  child  and  receive  the  rents 
therefrom,  although  he  contributed  nothing 
whatever  to  the  support  of  such  child.  The 
rule,  under  the  great  weight  of  authorities,  is 
that  the  word  "child"  or  "children,"  used  as 
a  description  in  a  statute,  deed  of  convey- 
ance, or  a  will,  must  be  taken  prima  facie  to 
mean  legitimate  child  or  children.  McDon- 
ald v.  Railway  Company,  144  Ind.  460,  43  N. 
B.  447,  82  L.  R.  A.  309,  55  Am.  St.  Rep.  185 ; 
Overseers  of  Poor  of  Forest  City  v.  Overseers 
of  Poor  of  Damascus  Township,  176  Pa.  116. 
84  Atl.  351;  Miller  et  al.  v.  Miller  et  al.,  79 
Hun,  197,  30  N.  Y.  Supp.  116;  Johnstone  v. 
Taliaferro,  107  Ga.  6,  32  S.  B.  931,  45  L.  R.  A. 
95;  William  M.  Hall  v.  David  Cressey,  92  Me. 
514,  43  Atl.  118;  Charles  F.  Orthweln  v. 
Charles  W.  Thomas  et  al.,  127  111.  554,  21  N. 
E  430,  4  L.  R.  A.  434,  11  Am.  St.  Rep.  159. 

While  the  word  "child"  or  "children,"  in 
the  cases  cited,  is  not  used  in  any  of  them  In 
the  exact  relation  that  it  Is  used  In  the 
statute  under  consideration  in  this  case,  the 
cases  cited  cover  various  subjects,  and  clear- 
ly show  the  rule  to  be  that  the  word  "chil- 
dren," without  qualifying  expressions,  In  a 
statute,  deed  of  conveyance,  or  a  will,  does 
not  include  an  Illegitimate  child.  The  word 
"children,"  as  used  In  some  statutes,  has  been 
construed  to  Include  an  adopted  child,  or  a 
child  born  out  of  lawful  wedlock  and  after- 
wards legitimated;  but  that  question  is  not 
involved  in  the  case  at  bar.  No  legitimation 
or  adoption  of  Ben  Walker  by  his  natural 
father,  Edward  Walker,  is  shown  by  the  rec- 
ord. It  is  true  the  father  contributed  to  the 
expense  of  his  clothing  and  recognized  him 
as  his  son;  but  these  acts  constituted  nei- 
ther an  adoption  nor  a  legitimation  under 
the  laws  of  the  jurisdiction  where  this  case 
arose  and  was  tried.  Section  2525  of  Mans- 
field's Digest  of  the  Statutes  of  Arkansas 
(Ind.  T.  Ann.  St  1899,  §  1823),  In  force  in  the 
Indian  Territory,  provides  that  when  a  man, 
who  had  by  a  woman  a  child  or  children,  aft- 
erwards Intermarried  with  her  and  recogniz- 
ed such  children  to  be  bis,  they  should  be 
deemed  and  considered  legitimate.  This  was 
the  only  way  legitimation  of  an  illegitimate 
child  could  be  effected  under  the  laws  In  force 
In  the  Indian  Territory,  and  no  statute  pro- 
viding for  the  adoption  of  children  existed 
in  that  jurisdiction.  The  adoption  of  chil- 
dren Is  a  practice  unknown  to  the  common 
law,  and  a  child  could  be  legitimated  only  by 
special  act  of  Parliament  Both  practices  are 
now  regulated  In  most  of  the  states  of  the 
Union  by  general  statutes.  If  Edward  Walk- 
er ever  adopted  or  legitimated  Ben  Walker  as 
his  child  under  any  law  of  the  Creek  tribe 
of  Indians,  such  fact  Is  not  made  to  appear 
in  the  record  of  this  case.  If  there  existed 
any  law  of  the  Creek  Nation  under  which 
the  acts  of  Edward  Walker,  consisting  of  his 
contributing  toward  the  expense  of  clothing 
the  Illegitimate  child,  Ben  Walker,  and  in 
his  recognizing  him  as  his  son,  operated  as 
an  adoption  or  legitimation  of  said  child,  this 
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court  is  ignorant  of  such  tribal  law.  No  such 
law  has  been  pleaded  or  proved,  and  this 
court  cannot  take  judicial  knowledge  of  such 
law,  if  it  exists.  Hockett  et  al.  v.  Alston, 
110  Fed.  910,  49  C.  C.  A.  180. 

Plaintiff's  father,  therefore,  bad  no  right 
under  the  act  of  Congress  of  June  28,  1898, 
to  hold  the  land  In  controversy  on  the  31st 
day  of  May,  1900,  and  under  sections  17  and 
IS  of  said  act  each  day  that  be  did  so  be 
was  guilty  of  a  misdemeanor  and  subject  to 
a  fine  *ot  not  less  than  $100.  When  defendant 
filed  upon  the  land,  it  was  a  part  of  the  pub- 
lic domain  of  the  Creek  Nation,  and  subject 
to  be  selected  and  filed  upon  by  any  member 
of  the  Creek  tribe  of  Indians,  and  neither 
plaintiff  nor  plaintiff's  father  had  any  inter- 
est therein.  It  Is  true  that  defendant's  filing 
upon  same  was  through  a  mistake ;  but  upon 
learning  of  the  mistake  he  made  no  effort  to 
have  his  filing  canceled,  or  to  release  the 
same,  and  he  has  since  that  time  accepted  a 
patent  to  the  land.  The  act  of  the  Dawes 
Commission  in  permitting  defendant  to  select 
said  land  as  his  allotment  violated  no  right 
of  plaintiff,  or  of  plaintiff's  father,  through 
whom  plaintiff  claimed  the  right  to  file  upon 
the  land.  The  allotment  of  the  land  by  the 
Dawes  Commission  to  defendant  was  ratified 
and  confirmed  by  section  6  of  what  is  known 
as  the  "Creek  Agreement"  (Act  March  1,  1901, 
c.  676,  31  Stat.  863);  and,  as  has  been  before 
stated,  a  patent  for  said  land  has  been  de- 
livered by  the  government  to  defendant,  con- 
veying said  land  to  him. 

It  follows  that  plaintiff's  case  was  without 
equity,  and  should  have  been  dismissed;  and 
the  judgment  of  the  trial  court  is  therefore 
afllrmed. 


a  T.  HERRING  LUMBER  CO.  v.  HAZEL 

TP.,  COMANCHE  COUNTY. 
(Supreme  Court  of  Oklahoma.   Sept.  11,  1908.) 
Towns— Contracts— Liability. 

In  a  suit  on  account  against  a  municipal 
township,  a  petition  which  states  in  the  first 
count  that  the  same  was  for  lumber  and  build- 
ing material  sold  and  delivered  pursuant  to  a 
contract  entered  into  between  the  vendor  and 
said  township  "by  and  through  its  trustee  and 
board  of  directors,"  "to  be  used  in  said  town- 
ship in  building  and  constructing  bridges  and 
culverts  upon  the  public  highways  of  said  town- 
ship," states  facts  sufficient  to  constitute,  a 
cause  of  action,  and  a  demurrer  thereto  waa  im- 
properly sustained. 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Comanche 
County;  W.  H.  Hussey,  Judge. 

Action  by  the  C.  T.  Herring  Lumber  Com- 
pany against  Hazel  township,  Comanche 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

On  October  11,  1905,  the  C.  T.  Herring 
Lumber  Company,  plaintiff  In  error,  plaintiff 
below,  sued  Hazel  townsblp,  Comanche 
county,  Okl.,  defendant  in  error,  defendant 
below,  In  the  probate  court  of  Comanche 
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county,  on  an  open  account  for  $691.40,  bal- 
ance due,  In  the  first  count,  for  "certain 
lumber  and  building  material  to  be  used  by 
said  township  in  building  and  constructing 
bridges  and  culverts  upon  the  public  high- 
ways of  said  townships,"  for  which,  It  is 
alleged,  defendant  by  and  through  Its  trus- 
tee and  board  of  directors  expressly  promis- 
ed to  pay,  and  In  the  second  count  on  quan- 
tum meruit  for  said  amount,  alleged  to  be 
its  value.  A  verified  statement  of  the  ac- 
count Is  filed  with  the  petition,  showing  the 
same  to  have  been  furnished  between  Octo- 
ber 25,  1902,  and  January  5,  1903.  There 
was  a  demurrer  to  the  petition  upon  the 
ground  that  it  failed  to  state  facts  sufficient 
to  constitute  cause  of  action.  On  April  14, 
1906,  the  court  sustained  the  demurrer  to 
which  the  plaintiff  excepted,  and,  electing 
to  stand  on  Its  petition,  the  court  dismissed 
the  same,  and  rendered  judgment  for  defend- 
ant for  costs,  which  said  judgment  plaintiff 
duly  brought  by  case-made  and  petition  In 
error  to  the  Supreme  Court  of  the  territory 
of  Oklahoma,  and  the  same  Js  now  before 
us  for  review  as  successor  of  that  court. 

R.  J.  Ray  and  J.  H.  Fairs,  for  plaintiff  in 
error.  P.  P.  Alexander  and  O.  H.  Travers, 
for  defendant  In  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).  In  support  of  Its  demurrer  to  the 
first  count  defendant  contends  that  by  that 
part  of  Act  March  8,  1901,  c.  846,  31  Stat 
1094,  opening  Kiowa  and  Comanche  county, 
which  provides:  "A  court  house  shall  be 
erected  therewith  at  such  county  seat  at  a 
cost  of  not  exceeding  ten  thousand  dollars, 
and  the  residue  shall  be.  applied  to  the  con- 
struction of  bridges,  roads  and  such  other 
public  improvements  as  the  Secretary  of  the 
Interior  shall  deem  appropriate,  including 
the  payment  of  all  expenses  actually  neces- 
sary to  the  maintenance  of  the  county  gov- 
ernment until  the  time  for  collecting  county 
taxes  In  the  calendar  year  next  succeeding 
the  time  of  the  opening.  No  indebtedness  of 
any  character  shall  be  contracted  or  incurred 
by  any  of  said  counties  prior  to  the  time  for 
collecting  county  taxes  In  the  calendar  year 
next  succeeding  the  opening,  excepting  when 
the  same  shall  have  been  authorized  by  the 
Secretary  of  the  Interior" — Congress  prohib- 
ited Comanche  county  from  incurring  any  in- 
debtedness prior  to  the  time  for  collecting 
county  taxes  in  the  calendar  year  next  suc- 
ceeding the  opening,  excepting  when  the 
same  shall  have  been  authorized  by  the  Sec- 
retary of  the  Interior,  and  that  Hazel  town- 
ship, being  part  of  Comanche  county.  Is 
within  the  prohibition.  With  this  contention 
we  cannot  agree,  as  we  are  of  the  opinion 
that  this  act  in  no  way  refers  to  township 
Indebtedness. 

It  only  remains,  then,  for  us  to  determine 
whether  the  trustee  and  board  of  directors 
of  Hazel  township  had  authority  under  the 
statute  to  enter  into  the  contract  set  forth 
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In  the  petition,  so  as  to  bind  the  township. 
Wilson's  Rev.  &  Ann.  St  Okl.  1903,  8  6662, 
provides  -  that  it  shall  be  the  duty  of  the 
board  of  county  commissioners  of  the  several 
counties  of  the  territory  to  organize  their  re- 
spective counties  into  municipal  townships. 
Section  6663  provides:  "Each  organized 
township  as  provided  In  the  preceding  sec- 
tion shall  be  a  body  politic  and  corporate, 
and  in  its  proper  manner  may  sue  and  be 
sued,  and  may  appoint  by  Its  proper  officers 
all  necessary  agents  and  attorney  in  that 
behalf,  and  may  make  all  contracts  that  may 
be  necessary  and  convenient  for  the  exercise 
of  its  corporate  powers."  Section  6676  pro- 
vides that  in  each  township  thus  organized 
there  shall  be  a  board  of  directors,  composed 
of  the  township  trustee,  township  treasurer, 
and  township  clerk,  whose  duty  it  shall  be, 
among  others,  to  audit  all  accounts  ordered 
and  legally  presented  to  them  against  the 
township  and  to  levy  all  taxes  for  township, 
road,  and  bridge  purposes,  etc.  After  else- 
where providing  that  townships  shall  be  di- 
vided into  convenient  road  districts,  and  a 
road  overseer  provided  for  each,  and  his 
duties  prescribed,  section  6686  provides: 
"The  township  hoard  of  directors  shall  make 
out  an  account  of  the  amount  of  money  nec- 
essary to  defray  the  township  expenses  dur- 
ing the  next  ensuing  year.  Said  account 
shall  be  made  out  not  more  than  sixty  nor 
less  than  twenty  days  prior  to  the  meeting  of 
the  county  commissioners  at  which  the  as- 
sessment for  county  purposes  is  made.  Said 
account  shall  be  signed  by  the  president  of 
the  board  and  attested  and  filed  with  the 
clerk  of  the  county  on  or  before  the  first 
day  of  said  session  of  county  commissioners, 
who  shall  cause  the  same  to  be  placed  upon 
the  tax  books  of  said  township:  Provided, 
that  said  expenses  shall  not,  together  with 
the  amount  levied  for  road  purposes  and  spe- 
cial bridge  tax,  exceed  in  any  one  year  one 
hundred  cents  on  the  one  hundred  dollars 
valuation."  Road  taxes  are  then  disposed 
of  as  provided  in  section  6107:  'The  town- 
ship trustees  shall  receive  from  the  county 
treasurer  the  road  taxes  paid  within  their 
respective  townships,  and  they  shall  be  ap- 
propriated to  the  building  of  bridges,  cul- 
verts, and  repairing  of  roads  and  the  neces- 
sary purchasing  of  plows  and  scrapers  for 
repairing  roads  within  the  respective  road 
districts  from  which  the  same  was  collected 
under  the  supervision  of  the  road  overseer 
of  such  road  district" 

It  is  therefore  plain  that  from  information 
received,  probably  by  the  trustee  of  Hazel 
township  from  the  several  road  overseers 
within  the  township,  that  lumber  was  need- 
ed in  their  respective  districts  for  the  build- 
ing of  bridges  and  the  repairing  of  culverts, 
that  the  trustee  and  board  of  directors  of 
the  township  entered  into  the  contract  of 
purchase  set  forth  In  the  petition,  and  re- 
ceived and  used  the  lumber  thus  contracted 
for  by  them  for  the  purpose  for  which  it 


was  ordered,  and  we  see  no  reason  why  the 
township  is  not  bound  to  pay  for  the  same, 
and  would  be  liable  to  do  so  under  either 
count  of  the  petition.  The  same  would  cer- 
tainly constitute  a  proper  charge  against  the 
township  under  Wilson's  Rev.  &  Ann.  St 
1903,  f  6680. 

We  have  carefully  considered  the  other  ob- 
jections raised  by  the  demurrer,  but  find  it 
useless  to  discuss  them. 

The  judgment  of  the  lower  court  Is  re- 
versed. All  the  Justices  concur. 


In  re  BROWN'S  ESTATE. 
LYNDE-BOWMAN-DARBY  CO.  v.  BROWN. 
(Supreme  Court  of  Oklahoma.   Sept.  12,  1908.) 

1.  '  Indians  —  Descent  and  Distribution  — 
Wixls— Laws  Governing. 

Chapters  49,  155,  Mansf .  Dig.  (Ind.  T.  Ann. 
St.  1899,  cc.  21,  58),  entitled  "Descents  and  Dis- 
tribution," and  "Wills  and  Testaments,"  re- 
spectively, as  modified  by  acts  of  Congress  (Act 
May  2,  1890,  c  182,  26  Stat  81 ;  Act  June  30, 
1902.  c  1323,  82  Stat.  500)  were  in  force  in  the 
Creek  Nation  on  the  13th  day  of  November, 
1905. 

2.  Same— Descent  and  Distribution— Oper- 
ation and  Effect  of  Wilv— Pretermitted 

Child. 

There  being  no  children  born  to  a  nonciti- 
zen  Creek  allottee  after  the  25th  day  of  May, 
1901,  she  was  entitled  to  dispose  of  her  home- 
stead by  will,  and  such  devise  was  subject  to 
the  limitations  contained  in  section  6500,  Mansf. 
Dig.  (Ind.  T.  Ann.  St.  1899,  fi  3572),  which 
reads:  "When  any  person  shall  make  his  last 
will  and  testament  and  omit  to  mention  the 
name  of  a  child,  if  living,  or  the  legal  represen- 
tatives of  such  child  born  and  living  at  the  time 
of  the  execution  of  such  will,  every  such  person 
so  far  as  regards  such  child,  shall  be  deemed  to 
have  died  intestate,  and  such  child  shall  be  en- 
titled to  such  proportion,  share  and  dividend  of 
the  estate,  real  and  personal,  of  the  testator 
as  if  he  had  died  intestate ;  and  such  child  shall 
be  entitled  to  recover  from  the  devisees  and  leg- 
atees in  proportion  to  the  amount  of.  their  re- 
spective shares,  and  the  court  exercising  probate 
jurisdiction  shall  have  power  to  decree  a  distri- 
bution of  such  estate  according  to  the  provisions 
of  this  and  the  preceding  sections." 

3.  Same. 

Where  such  allottee  executes  a  will  for 
such  homestead,  naming  therein  her  husband  as 
sole  devisee,  and  dies  leaving  surviving  her  an 
only  child  by  a  former  husband,  born  prior  to 
the  25th  day  of  May,  1901,  such  child  is  the 
sole  heir  of  such  allottee,  and  is  entitled  to  the 
whole  of  her  estate  as  if  she  had  died  intestate. 
(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Terri- 
tory, Sitting  at  Muskogee. 

The  Lynde-Bowman-Darby  Company  filed 
its  petition  asking  for  a  decree  of  distribu- 
tion of  the  estate  of  Julia  Brown,  deceased. 
To  this  petition,  Jonas  Brown,  executor  and 
sole  devisee  of  the  will  of  Julia  Brown,  de- 
ceased, Interposed  a  demurrer,  which  was 
sustained,  and  petitioner  appealed  to  the 
Court  of  Appeals  of  the  Indian  Territory, 
whence  the  cause  came  to  the  Supreme  Court 
of  the  state  of  Oklahoma,  under  the  Enabl- 
ing Act  and  schedule  of  the  Constitution. 
Reversed,  and  decree  entered. 
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C.  L.  Thomas  and  Edgar  A.  DeMeules,  for 
appellant.  Harry  G.  Davis  and  Myron 
White,  for  appellee. 

KANE,  J.  The  appellant  herein,  petitioner 
below,  on  the  21st  day  of  August,  1906,  filed 
its  petition  asking  for  a  decree  of  distribu- 
tion of  the  estate  of  Julia  Brown,  deceased, 
wherein  It  was  alleged,  in  effect,  that  Julia 
Brown,  deceased,  was  a  duly  enrolled  citizen 
of  the  Creek  Nation,  not  of  Indian  blood; 
that  on  or  about  the  13th  day  of  Novem- 
ber, 1905,  she  died,  seised  of  40  acres  of  land 
in  the  Creek  Nation,  the  same  being  that 
part  of  her  allotment  set  apart  to  her  as  her 
homestead;  that  she  left  surviving  her  a 
husband,  Jonas  Brown,  a  noncitizen,  and 
Sam  Brown,  an  only  child,  born  of  a  former 
marriage,  who  at  the  time  of  her  death  was 
about  45  years  of  age  and  a  duly  enrolled 
citizen  of  the  Creek  Nation,  not  of  Indian 
blood;  that  there  was  no  issue  born  to  said 
Jonas  Brown  and  Julia  Brown.  On  the  20th 
day  of  November,  1905,  the  said  Sam  Brown 
and  his  wife,  Jennie  Brown,  executed  and  de- 
livered to  the  Iowa  Land  &  Trust  Company  a 
warranty  deed,  conveying  the  lands  above  de- 
scribed, and  thereafter,  on  the  7th  day  of 
May,  1906,  the  Iowa  Land  &  Trust  Company 
executed  and  delivered  a  warranty  deed  con- 
veying the  same  land  to  the  appellant,  Lynde- 
Bowman-Darby  Company.  On  or  about  the 
26th  day  of  July,  1906,  an  Instrument  pur- 
porting to  be  the  last  will  and  testament  of 
the  said  Julia  Brown,  deceased,  was  duly 
and  regularly  admitted  to  probate  by  the 
United  States  Court,  sitting  in  probate  at 
Muskogee,  Ind.  Ter. ;  that  according  to  the 
terms  of  said  will  and  testament  Julia  Brown 
gave  and  bequeathed  said  land  to  Jonas 
Brown ;  tbat  in  said  last  will  and  testament 
the  name  of  Sam  Brown,  the  only  child  of 
the  said  Julia  Brown,  was  not  mentioned, 
and  no  provision  was  made  therein  for  him. 

Upon  the  foregoing  facts  appellant  prayed 
for  a  decree  declaring  that  the  said  Julia 
Brown  be  deemed  to  have  died  intestate  as 
regards  the  said  Sam  Brown,  and  for  a  de- 
cree giving  to  tbe  said  Sam  Brown,  the  peti- 
tioner, such  proportion  and  share  of  the 
above-described  lands  as  the  said  Sam  Brown 
would  have  been  lawfully  entitled  to,  had  tbe 
said  Julia  Brown  died  intestate.  To  this  pe- 
tition Jonas  Brown,  executor  and  sole  devisee 
of  the  will  of  said  Julia  Brown,  Interposed  a 
demurrer,  which  demurrer  was  sustained  by 
the  court;  and,  the  appellant  electing  to 
stand  on  Its  demurrer,  a  decree  was  entered 
dismissing  its  petition.  From  this  decree  the 
appellant  prosecuted  an  appeal  to  the  Court 
of  Appeals  of  the  Indian  Territory,  and  the 
case  was  transferred  to  this  court  under  the 
terms  of  the  Enabling  Act  and  the  schedule 
to  the  Constitution. 

Counsel  for  appellant  admits,  for  the  sake 
of  argument,  that  Julia  Brown  had  the  right 
and  power  under  the  law  to  make  a  valid 
will  devising  that  part  of  her  allotment  in  the 


Creek  Nation  set  apart  to  her  as  her  home 
stead,  but  contends  tbat  such  a  will  must  be 
governed  by  the  provisions  of  chapter  155  of 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, entitled  "Wills  and  Testaments,"  and 
that  by  section  6500  of  said  chapter  It  Is 
provided  that,  "when  any  person  shall  make 
his  last  will  and  testament,  and  omit  to 
mention  the  name  of  a  child,  if  living. 
*  *  *  every  such  person  so  far  as  regards 
such  child,  shall  be  deemed  to  have  died  in- 
testate, and  such  child  shall  be  entitled  to 
such  proportion,  share  and  dividend  of  the 
estate,  real  and  personal,  of  the  testator  as 
if  he  had  died  Intestate;  and  such  child 
shall  be  entitled  to  recover  from  the  dev- 
isees and  legatees  in  proportion  to  the  amount 
of  their  respective  shares,  and  the  court  ex- 
ercising probate  jurisdiction  shall  have  pow- 
er to  decree  a  distribution  of  such  estate  ac- 
cording to  the  provisions  of  this  and  the 
proceeding  sections."  (Ind.  T.  Ann.  St  1899, 
c.  58,  §  3572). 

Julia  Brown  died  on  the  13th  day  of  No- 
vember, 1905.  She  left,  surviving  her,  her 
husband,  the  appellee,  Jonas  Brown,  who 
was  not  a  citizen  of  the  Creek  Nation,  and 
her  son,  Sam  Brown,  through  whom  appel- 
lant claims  under  the  above-quoted  sections. 
That  chapter  155,  supra,  was  extended  over 
the  Indian  Territory  by  the  act  of  Congress 
approved  May  2,  1890  (26  Stat.  81,  c.  182), 
there  can  be  no  doubt.  Section  31  of  the  act 
extends  over  and  puts  in  force  In  the  Indian 
Territory  certain  chapters  of  Mansfield's  Di- 
gest, and  among  them  specifically  mentions 
chapter  155,  supra.  In  the  case  of  George  v. 
Robb  et  al.,  4  Ind.  T.  61,  64  S.  W.  615,  Mr. 
Justice  Clayton  says:  "This  case  rests  sole- 
ly upon  the  determination  of  the  question  as 
to  whether  the  law  of  Arkansas  as  contained 
in  chapter  155  of  Mansfield's  Digest  (chap- 
ter 58,  Ind.  T.  Ann.  St.  1899),  relating  to 
wills,  as  extended  over  the  Indian  Territory, 
is  to  be  enforced  In  tbe  administration  of 
estates  of  citizens  of  the  Creek  Nation." 
Then,  after  holding  that  the  United  States 
Courts  of  the  Indian  Territory  must  try  the 
rights  of  the  parties  Interested  In  a  will  ac- 
cording to  the  provisions  of  chapter  155,  su- 
pra, and  citing  with  approval  the  decisions 
of  the  Supreme  Court  of  Arkansas  constru- 
ing said  chapter,  Justice  Clayton  further 
says:  "And  this  is  certainly  a  proper  con- 
struction of  this  section,  supported  both  by 
reason  and  the  weight  of  authority.  The 
law  does  not  prevent  a  man  from  disposing 
of  his  property  as  be  may  see  fit;  but  it 
throws  a  safeguard  around  his  children,  tbe 
issue  of  his  body,  to  the  extent  of  requiring 
him  to  specifically  mention  their  names  In 
his  final  disposition  of  his  property,  so  that 
there  may  be  no  question  as  to  his  real  in- 
tent" 

Counsel  for  appellee  Insists  that  the  will 
under  consideration  in  this  case  is  taken 
without  the  operation  of  chapter  155,  supr* 
by  section  16  of  the  act  of  Congress  approv- 
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ed  Jane  80,  1902  (82  Stat.  503,  c.  1323),  and 
particularly  Insists  that  the  part  of  that  sec- 
tion which  reads:  "The  homestead  of  each 
citizen  shall  remain,  after  the  death  of  the 
allottee,  for  the  use  of  children  born  to  blm 
after  May  25,  1901,  but  If  he  have  no  such 
Issue  then  he  may  dispose  of  his  homestead 
by  will,  free  from  the  limitation  herein  Im- 
posed, and  If  this  be  not  done  the  land  em- 
braced in  his  homestead  shall  descend  to  his 
heirs,  free  from  such  limitation,  according  to 
the  laws  of  descent  herein  otherwise  pre- 
scribed"— Indicates  an  intention  on  the  part 
of  Congress  to  enact  a  law  of  descent  and 
distribution  governing  homesteads  entirely 
different  from  the  law  governing  general 
allotments  of  Creek  citizens,  and  entirely  dif- 
ferent from  any  provision  that  may  be  found 
in  Mansfield's  Digest  of  the  Laws  of  Ar- 
kansas. With  this  view  of  the  law  we  can- 
not agree.  Such  a  construction  would  bring 
about  confusion  worse  confounded.  If  the 
laws  of  Arkansas  governing  "Wills  and  Tes- 
taments" and  "Descents  and  Distribution" 
were  not  in  force  in  the  Creek  Nation  at  the 
time  of  descent  cast  in  this  case,  then  there 
were  no  written  laws  governing  these  sub- 
jects, and  the  act  of  Congress  of  May  2,  1890, 
supra,  putting  In  force  chapter  155,  supra, 
and  the  act  approved  June  30,  1902,  supra, 
repealing  the  laws  of  descent  and  distribu- 
tion according  to  the  laws  of  the  Creek  Na- 
tion and  substituting  therefor  chapter  49, 
supra,  would  be  abortive.  Such  was  not  the 
intention. of  Congress,  and  the  courts  hereto- 
fore construing  these  laws  have  not  so  con- 
strued them. 

In  the  case  of  De  Graffenreid  v.  Iowa  Land 
&  Trust  Co.,  95  Pac.  624,  this  court  held: 
"The  provision  of  the  Indian  appropriation 
act,  passed  by  Congress  on  May  27,  1902  (32 
Stat.  258,  c.  888),  repealing  the  provisions  of 
the  said  original  agreement  made  by  the 
Creeks  in  so  far  as  It  provided  for  descent 
and  distribution  according  to  the  Creek  law 
of  descent  and  distribution,  and  substituting 
therefor  chapter  49,  Mansf.  Dig.  (Ind.  T. 
Ann.  St  1899,  c.  21),  did  not,  by  virtue  of 
the  Joint  resolution  of  Congress,  take  effect 
until  July  1,  1902."  Applying  the  principles 
laid  down  In  the  cases  of  George  v.  Robb  et 
al.  and  De  Graffenreid  v.  Iowa  Land  &  Trust 
Co.,  supra,  we  are  led  to  the  conclusion  that 
chapters  49  and  155  of  the  Laws  of  Arkan- 
sas, as  modified  by  the  acts  of  Congress,  were 
in  force  in  the  Creek  Nation  at  the  time  of 
descent  cast  and  were  applicable  to  this  case. 
To  our  mind  section  16  of  the  act  of  Con- 
gress, supra,  modifies  the  general  laws  of 
Arkansas  to  the  extent  only  that  the  home- 
stead after  the  death  of  the  allottee  must  be 
set  aside  for  the  use  of  children  born  to  him 
after  May  25,  1901.  If  there  are  no  such 
children  the  estate  may  be  willed  under  the 
laws  of  Arkansas. 

As  in  this  case  there  were  no  children  born 
to  the  devisor  after  May  25,  1901,  there  was 
no  reason  why  she  should  not  dispose  of  the 


land  embraced  in  her  homestead  by  will ;  but 
in  doing  so  It  was  incumbent  upon  her  to 
make  provision  therein  for  any  surviving 
children  born  prior  to  the  25th  day  of  May, 
1901.  Failing  to  do  this,  she  must  be  deemed 
to  have  died  intestate,  and  such  surviving 
child  is  entitled  to  such  proportion,  share, 
and  dividend,  real  and  personal,  of  the  es- 
tate, as  if  no  will  had  been  made.  To  de- 
termine such  share  resort  must  again  be 
had  to  the  laws  of  Arkansas.  Section  6  of 
the  act  of  Congress  approved  June  30,  1902, 
above  referred  to,  provides :  "The  provisions 
of  the  act  of  Congress  approved  March  1, 
1901  (31  Stat.  801),  in  so  far  as  they  provide 
for  descent  and  distribution  according  to  the 
laws  of  the  Creek  Nation,  are  hereby  re- 
pealed, and  the  descent  and  distribution  of 
land  and  money  provided  by  said  act  shall 
be  In  accordance  with  chapter  49  of  Mans- 
field's Digest  of  the  state  of  Arkansas  now  in 
force  in  Indian  Territory."  The  first  section 
of  chapter  49,  Mansf.  Dig.  (Ind  T.  Ann.  St 
1899,  §  1820),  provides:  "When  any  person 
shall  die,  having  title  to  any  real  estate  of 
Inheritance,  or  personal  estate  (b)  not  dispos- 
ed of,  nor  otherwise  limited  by  marriage  set- 
tlement and  shall  be  intestate  as  to  such  es- 
tate, It  shall  descend  and  be  distributed,  in 
parcenary,  to  his  kindred,  male  or  female, 
subject  to  the  payment  of  his  debts  and  the 
widow's  dower,  in  the  following  manner: 
First.  To  children,  or  their  descendants,  in 
equal  parte.  Second.  If  there  be  no  children, 
then  to  the  father,  then  to  the  mother;  if 
no  mother,  then  to  the  brothers  and  sisters, 
or  their  descendants,  In  equal  parts." 

From  the  foregoing  provisions  It  Is  obvious 
that,  where  there  are  children  surviving,  the 
husband  has  no  Inheritable  Interest  In  the 
estate  of  his  deceased  wife;  and,  as  there 
was  no  child  or  children  born  alive  of  his 
marriage  with  the  decedent,  he  Is  not  entitled 
to  curtesy.  Having  reached  this  conclusion, 
it  inevitably  follows  that  Sam  Brown  Is  en- 
titled to  the  same  share  of  his  deceased 
mother's  estate  as  if  she  had  died  Intestate, 
there  being  no  other  children,  which,  under 
the  circumstances  of  this  case,  would  un- 
doubtedly be  the  whole  estate.  The  appel- 
lant deriving  its  title  through  Sam  Brown 
and  his  assignees,  was  entitled  to  the  relief 
prayed  for. 

Let  the  judgment  of  the  court  below  be  re- 
versed, and  a  decree  entered  in  conformity 
with  this  opinion.  All  the  Justices  concur. 


COVINGTON  et  al.  v.  FISHER. 

(Supreme  Court  of  Oklahoma.    Sept.  12,  1908.) 

1.  Pleading  —  Answers  —  Inconsistent  De- 
fenses. 

Even  if  defenses  are  inconsistent,  unless 
expressly  prohibited  by  statute,  they  may  still 
be  united  In  one  answer,  and  the  pleader  can- 
not be  compelled  to  elect  between  such  defenses. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading,  $  1201.] 
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2.  Mobtgages— "Filed"— Ebbobs  of  Officer. 

A  mortgage  is  filed,  within  the  meaning  of 
the  statute,  when  it  Is  delivered  to  the  proper 
officer  and  by  him  received  for  the  purpose  of 
being  recorded.  The  neglect  or  mistake  of  the 
register  of  deeds  in  recording  the  instrument 
does  not  affect  the  mortgagee. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  2764-2770.] 

3.  Usuby— Intent. 

There  must  be  an  intent  to  take  unlawful 
interest  to  constitute  usury. 

[Ed.  Note.— For  cases  fn  point,  see  Cent.  Dig. 
vol.  47,  Usury,  §  23.] 

4.  Same. 

The  interest  which  would  become  due  at 
the  end  of  the  term  for  which  a  loan  is  made, 
not  exceeding  one  year's  interest  in  all,  may  be 
deducted  from  the  loan  in  advance,  if  the  par- 
ties thus  agree. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Usury,  §  08.] 

5.  Same. 

A  clause  in  a  promissory  note  which  reads: 
"With  interest  at  12  per  cent,  per  annum  after 
maturity,  interest  payable  semiannually,  default- 
ing interest  to  draw  same  rate  as  principal" — 
does  not  make  such  note  usurious  on  its  face. 


(Syllabus  by  the  Court.) 


Error  from  District  Court,  Blaine  County; 
James  K.  Beauchamp,  Judge. 

Action  by  J.  C.  Fisher  against  John  Cov- 
ington and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Modified  and 
affirmed. 

H.  N.  Boardman,  for  plaintiffs  in  error. 
Seymour  Foose,  Dale  &  Bierer,  and  BenJ.  F. 
Hegler,  Jr.,  for  defendant  In  error. 

KANE,  J.  This  was  a  suit  on  a  promisso- 
ry note  and  to  foreclose  a  mortgage  given  to 
secure  payment  thereof,  commenced  by  the 
defendant  In  error,  plaintiff  below,  against 
the  plaintiffs  in  error,  defendants  below.  In 
the  district  court  of  Blaine  County.  The 
plaintiffs  in  error  John  and  Ella  Covington 
were  the  mortgagors,  and  filed  an  answer 
admitting  the  execution  of  the  note  and 
mortgage  sued  upon,  and  further  pleaded  a 
partial  failure  of  consideration  and  that  the 
note  and  mortgage  were  usurious.  The  de- 
fendant the  First  National  Bank  of  Okeene 
filed  Its  separate  answer  and  cross-petition 
against  the  plaintiff,  and  also  against  its  co- 
defendants,  John  and  Ella  Covington,  alleg- 
ing In  substance  that  the  Covingtons  were  In- 
debted to  it  on  a  certain  promissory  note  se- 
cured by  a  real  estate  mortgage  covering  the 
same  land  described  in  the  mortgage  of  plain- 
tiff* and  asked  for  a  judgment  against  the 
Covingtons  and  a  decree  foreclosing  its 
mortgage.  As  against  the  plaintiff,  It  alleged 
that  Its  mortgage  was  recorded  in  the  office 
of  the  register  of  deeds  of  Blaine  county  pri- 
or to  the  time  that  the  mortgage  of  the 
plaintiff  was  recorded,  and  prayed  that,  if 
the  plaintiff  be  entitled  to  a  Judgment  of 
foreclosure,  his  mortgage  be  decreed  to  be 
junior  and  Inferior  to  the  mortgage  of  the 
First  National  Bank  of  Okeene.   The  plain- 


tiff filed  a  reply  in  the  form  of  a  general  de- 
nial to  the  new  matter  set  up  In  the  answer 
of  the  Covingtons,  and  in  answer  to  the 
cross-petition  of  the  First  National  Bank  of 
Okeene  alleged  in  substance  that  at  the  time 
and  prior  thereto  that  the  mortgage  of  the 
First  National  Bank  of  Okeene  was  record- 
ed Its  officers,  agents,  and  employes  had  actu- 
al knowledge  and  Information  of  the  exist- 
ence of  the  mortgage  of  plaintiff,  and  bad 
actual  knowledge,  notice,  and  Information 
that  the  Covingtons  had  executed,  acknowl- 
edged, and  delivered  to  the  plaintiff  the  mort- 
gage and  note  sued  upon.  The  First  Na- 
tional Bank  of  Okeene  filed  Its  motion  to 
strike  the  plaintiff's  reply  from  the  files,  or 
require  him  to  elect  upon  which  defense  he 
would  depend,  for  the  reason  that  the  reply 
consisted  of  two  defenses,  which  were  in- 
consistent, and  which  were  not  permitted 
-under  the  rules  of  practice  and  under  the 
issues  as  joined  In  the  case,  and  asked  the 
court  to  strike  from  said  reply  all  thereof 
excepting  the  general  denial,  or,  in  lieu  there- 
of, grant  an  order  requiring  the  defendant  in 
error  to  elect  which  ground  of  defense  he 
would  stand  upon.  The  court  overruled  the 
motion  to  strike  or  elect,  and  this  ruling  of 
the  court  is  the  first  error  assigned  and 
argued  by  counsel  for  the  plaintiffs  in  error. 

Under  our  procedure,  which  was  taken 
from  Kansas,  this  cannot  be  said  to  be  an 
open  question.  The  case  of  De  Lissa  Ful- 
ler Coal  &  Mining  Co.,  68  Kan.  319,  52  Pac. 
886,  was  an  action  upon  a  promissory  note, 
in  which  the  defendant  answered,  first,  by 
general  denial,  and  second,  that  the  plaintiff 
had  effected  a  sale  of  the  land  in  question 
by  fraud.  At  the  beginning  of  the  trial  the 
plaintiff  moved  the  court  to  compel  the  de- 
fendant to  elect  upon  which  ground  of  de- 
fense, the  general  denial  or  the  allegation  of 
new  matter,  he  would  stand.  Mr.  Chief  Jus- 
tice Doster,  who  wrote  .the  opinion  of  the 
court,  says:  "The  principal  contention  of  the 
plaintiff  in  error  Is  that  the  answer  of  the 
defendant  should  nave  been  treated  as  a 
plea  of  confession  and  avoidance,  In  which 
case  the  allegations  of  new  matter  contained 
in  the  answer  would  override  or  neutralize 
the  general  denial,  and  impose  the  burden  of 
proof  upon  the  defendant  *t  *  • "  The 
Chief  Justice  then  quotes  approvingly  from 
Pomeroy  on  Code  Remedies  as  follows:  "As- 
suming that  the  defenses  are  utterly  Incon- 
sistent, the  rule  is  established  by  an  over- 
whelming weight  of  Judicial  authority  that 
unless  expressly  prohibited  by  the  statute, 
they  may  still  be  united  in  one  answer.  It 
follows  that  the  defendant  cannot  be  com- 
pelled to  elect  between  such  defenses,  nor 
can  evidence  in  favor  of  either  be  excluded 
at  the  trial  on  the  ground  of  the  Inconsisten- 
cy." The  case  of  Clowers  et  al.  v.  Snowden 
et  al.,  96  Pac.  696,  an  Oklahoma  case  not  yet 
officially  reported.  Is  also  strongly  in  point 
The  Clowers  Case  was  a  suit  on  a  promis- 
sory note  and  to  foreclose  a  mortgage  given 
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to  secure  it  The  defendant  for  answer  In 
substance  pleaded,  first,  non  est  factum;  sec- 
ond, want  of  consideration;  third,  that  plain- 
tiff was  not  the  real  owner  of  the  mortgage 
sued  on.  The  court  below  sustained  an  ob- 
jection to  the  introduction  of  certain  evidence 
offered  to  support  the  second  defense,  on 
the  ground  that  It  was  Inconsistent  with 
the  plea  of  non  est  factum.  Mr.  Justice  Tur- 
ner, who  wrote  the  opinion  of  the  court  in 
reversing  the  case  for  this  error,  says:  "Nei- 
ther can  It  be  said,  In  the  face  of  the  author- 
ities, that  the  pleas  of  non  est  factum  and 
want  of  consideration  are  inconsistent"  The 
foregoing  cases  are  decisive  of  the  first  ques- 
tion raised  by  counsel  for  plaintiffs  In  error, 
and  seem  to  be  against  such  contention. 

The  next  assignment  of  error  complains  of 
certain  instructions  given  by  the  court  defin- 
ing what  would  constitute  actual  notice  to 
a  banking  corporation;  but  as  it  will  here- 
after appear  that  the  First  National  Bank  of 
Okeene  must  be  deemed  to  have  had  con- 
structive notice  of  the  plaintiff's  mortgage  as 
a  matter  of  law,  an  Instruction  on  the  effect 
of  actual  notice  could  in  no  way  prejudice 
its  rights. 

The  undisputed  evidence  shows  that  plain- 
tiff's mortgage  was  correctly  drawn  to  cover 
the  "northwest"  quarter  of  section  9,  town- 
ship 18,  range  11  west,  situated  in  the  coun- 
ty of  Blaine,  and  that  this  mortgage  was 
filed  for  record  In  the  office  of  the  register 
of  deeds  of  Blaine  county  on  the  11th  day 
of  December,  1902,  and  recorded  in  Book  9 
of  Mortgages,  at  page  69.  In  recording  the 
mortgage  the  register  of  deeds  made  a  mis- 
take, and  entered  it  in  the  record  as  the 
"southwest"  quarter,  Instead  of  the  "north- 
west" quarter,  of  section  9,  township  18, 
range  11  west  as  it  was  correctly  written  In 
the  instrument  Itself.  The  plaintiff  presented 
and  filed  the  mortgage  for  record,  and  it  was 
correctly  entered  on  the  Index  In  the  office 
of  the  register  of  deeds  as  the  "northwest" 
quarter,  and  so  appeared  in  all  the  books  in 
which  it  was  necessary  to  make  an  entry  of 
It  except  in  recording  It  at  length,  when  the 
above  mistake  occurred.  The  mortgage  of 
the  First  National  Bank  covering  the  same 
land  bears  date  of  the  11th  day  of  October, 
1904,  and  was  recorded  in  Book  13  of  Mort- 
gages, page  48,  in  the  office  of  the  register  of 
deeds,  on  the  12th  day  of  October,  1904. 

Counsel  for  the  First  National  Bank  com- 
plains because  the  court  below  admitted  In 
evidence  the  indexes  to  the  records  of  the 
register  of  deeds,  and  cites  authorities  to  the 
effect  that  the  Indexing  of  a  deed  does  not 
form  an  essential  part  of  Its  record.  We  be- 
lieve such  indexes  were  admissible,  as  tend- 
ing to  show  the  mistake  of  the  register  of 
deeds,  and  to  show  that  the  mortgage,  so  far 
as  the  mortgagee  was  concerned,  was  proper- 
ly prepared  and  deposited  for  record  and 
was  properly  filed  and  indexed  by  the  re- 
corder. Section  1284,  Wilson's  Rev.  &  Ann. 
St  1908,  provides:    "The  register  of  deeds 


shall,  whenever  an  Instrument  shall  be  pre- 
sented to  him  for  record,  immediately  note 
on  the  Instrument  the- year,  month,  day,  hour 
and  minute  of  receiving  the  same,  and  the 
date  of  record  of  such  instrument  shall  be 
from  the  date  of  filing.  He  shall  then  en- 
ter the  same  on  the  receiving  book,  making 
all  the  entries  in  the  appropriate  columns 
as  herein  provided,  and  shall  as  soon  there- 
after as  practicable,  record  said  Instrument 
in  the  proper  record,  enter  it  upon  the  prop- 
er Indexes,  and  over  his  signature  and  seal 
note  the  book  and  page  on  which  said  in- 
strument is  recorded."  Under  a  similar 
statute  it  has  been  held  that  the  delay  of 
the  register  of  deeds  in  making  the  entry 
did  not  affect  the  record  thereof,  and  that 
the  party  filing  his  conveyance  for  record 
is  not  responsible  for  the  fault  or  delay  of 
the  register  in  failing  to  enter  immediately 
such  conveyance  upon  his  reception  record, 
or  in  delaying  to  actually  record  said  mort- 
gage. Poplin  v.  Mundell,  27  Kan.  138.  If  it 
is  the  duty  of  the  register  of  deeds  to  do  all 
this,  it  cannot  reasonably  be  said  that  the 
mortgagee  is  required  to  exercise  over  the 
public  officer  any  supervisory  control.  That 
his  duty  ceases  as  soon  as  he  deposits  a 
properly  prepared  instrument  with  the  reg- 
ister of  deeds  seems  to  be  settled  by  a  long 
line  of  well  considered  cases.  It  is  a  uni- 
versal rule  that  omissions  by  a  public  officer 
in  the  mode  of  complying  with  forms  pre- 
scribed to  him  as  his  duty  are  not  permit- 
ted to  affect  the  party.  Castlllero  v.  U.  S.,  2 
Black,  17-97,  17  L.  Ed.  360.  To  the  same 
effect  Is  C.  M.  Keys  &  Co.  et  al.  v.  First  Na- 
tional Bank  of  Claremore  et  al.  (an  Okla- 
homa case  decided  at  this  term  of  court)  98 
Pac.  — ,t  where  other  authorities  on  this 
point  are  collated. 

Counsel  for  the  Covingtons  contends  that 
the  note  sued  upon  by  Fisher  was  usurious, 
and  that  it  was  indisputably  shown  to  be 
such,  not  only  under  the  evidence  of  plain- 
tiffs in  error,  but  also  from  the  evidence  of 
defendant  in  error;  that  even  admitting  the 
Covingtons  received  in  the  transactions  the 
Bums  which  they  admit  they  did,  and  further 
admitting  that  the  defendant  In  error  paid 
out  for  and  on  behalf  of  the  plaintiffs  in  er- 
ror all  the  sums  testified  to  by  him,  yet  the 
transactions  as  a  whole  were  in  fact  usuri- 
ous, and  the  jury  was  not  justified  in  bring- 
ing in  a  verdict  in  favor  of  the  defendant  in 
error  for  the  full  amount  of  his  claim ;  that 
only  the  principal  thereof  could  be  recover- 
ed, less  what  had  been  paid  on  the  note, 
if  the  evidence  shows  that  the  transaction  as 
a  whole  was  in  fact  usurious.  The  theory 
of  counsel  is  that,  because  the  verdict  was 
found  for  a  sum  greater  than  the  principal 
and  the  12  per  cent  per  annum  stipulated 
for  in  the  note,  the  contract  was  usurious 
as  a  matter  of  law. 

Counsel  for  plaintiffs  in  error  admits  in 
his  brief  that  the  evidence  shows  that  the 
Covingtons  received  from  Fisher  the  sum  of 

1  Rehearing  pending. 
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$1,353,  and  bis  claim  is  that  Fisher  should 
have  paid  the  Covlngtons  $1,339.74,  a  dif- 
ference of  $6.74.  This  discrepancy  does  not 
seem  to  he  disputed  by  counsel  for  defend- 
ant in  error;  but  he  Insists  that,  Inasmuch 
as  the  jury  found  in  favor  of  the  plaintiff 
on  the  question  of  whether  the  contract  was 
usurious,  such  finding  Is  conclusive,  and  this 
court  should  simply  order  a  remittitur  for 
the  excess,  and  order  the  Judgment  modified 
accordingly.  This  contention  seems  to  be 
supported  by  the  authorities.  In  the  case 
of  Bank  of  the  United  States  v.  Waggener 
et  al.,  34  U.  S.  378,  9  L.  Ed.  163,  it  Is  held 
that:  "In  construing  the  usury  laws,  the 
uniform  construction  In  England  has  been, 
and  it  is  equally  applicable  here,  that  to  con- 
stitute usury,  within  the  prohibitions  of  the 
law,  there  must  be  an  intention  knowingly 
to  contract  for  and  to  take  usurious  inter- 
est ;  for  If  neither  party  intend  it,  and  act 
bona  fide  and  innocently,  the  law  will  not 
Infer  a  corrupt  agreement."  This  doctrine 
has  been  approved  by  the  courts  of  last  re- 
sort In  several  of  the  states.  "Usury  de- 
pends on  the  intention,  and  where  more  than 
legal  interest  has  been  taken  the  jury  must 
find  the  Intention  so  to  take  it"  Duvall  v. 
Farmers'  Bank,  7  Gill  &  J.  (Md.)  45.  "In 
determining  the  question  of  usury,  the  inten- 
tion of  the  parties  should  govern,  without 
regard  to  the  form  of  the  contract"  Cooper 
v.  Nock,  27  III.  301.  "Whether  the  transac- 
tion is  a  .usurious  one  depends  upon  the  in- 
tention of  the  parties,  and  that  is  a  question 
for  the  jury."  Thurston  v.  Cornell,  38  N. 
Y.  281.  Mr.  Justice  Gillette,  in  Sulllns  v. 
Farmers'  Exchange  Bank,  17  Okl.  419, -87 
Pac.  857,  10  L.  R.  A.  (N.  S.)  839,  quotes  ap- 
provingly from  Garvin  v.  Linton,  62  Ark.  370, 
35  S.  W.  430,  37  S.  W.  569,  as  follows: 
"There  must  be  an  Intent  to  take  unlawful 
interest  to  constitute  usury.  There  can  be 
no  usury  when  the  amount  taken  in  the  con- 
tract for  interest  in  excess  of  10  per  cent  per 
annum  was  reserved  through  a  mistake  or 
ignorance  of  the  fact  that  it  was  In  such  ex- 
cess. If  the  lender,  by  mistake  of  fact,  by 
error  in  calculation,  or  by  inadvertence  in 
the  insertion  of  a  date,  contracts  to  receive 
an  illegal  rate  of  interest  'such  mistake, 
error,  or  Inadvertence  will  not  stamp  the 
taint  of  usury  on  such  engagement  nor  cause 
to  be  visited  upon  him,  who  did  not  knowing- 
ly and  intentionally  disregard  the  law  in  this 
behalf,  the  highly  penal  consequences  of  an 
usurious  offense.' "  The  jury  found  the  fact 
that  the  contract  sued  on  in  this  case  was  not 
usurious,  and  as  there  was  evidence  reason- 
ably tending  to  support  the  verdict  it  is  con- 
clusive upon  this  court. 

Counsel  for  plaintiffs  In  error,  in  a  state- 
ment compiled  from  the  evidence,  attempts 
to  show  that  the  verdict  was  excessive  in  the 
rfum  of  $25.35.  His  figures  are  based  on  the 
theory  that  the  law  required  the  interest  to 
be  figured  upon  the  amount  of  money  actual- 
ly advanced  by  Fisher  to  the  Covlngtons  at 
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the  end  of  the  year,  or,  in  other  words,  that 
he  was  not  permitted  to  deduct  from  the  loan 
the  interest  in  advance.  In  this,  we  believe 
he  is  in  error.  Section  848,  Wilson's  Rev.  & 
Ann.  St.  1903,  provides  that:  "The  Interest 
which  would  become  due  at  the  end  of  the 
term  for  which  a  loan  is  made,  not  exceeding 
one  year's  interest  in  all,  may  be  deducted 
from  the  loan  In  advance  If  the  parties  thus 
agree."  That  Fisher  had  the  right  by  agree- 
ment with  the  Covlngtons  to  deduct  interest 
In  advance  for  one  year  on  the  $1,000  note  is 
not  only  expressly  provided  for  by  the  above 
statute,  but  seems  to  be  sustained  by  the  au- 
thorities, in  the  absence  of  statute.  To  that 
effect  are  the  following  cases:  Fowler  v. 
Equitable  Trust  Co.,  141  U.  S.  384,  12  Sop. 
Ct  1,  35  L.  Ed.  786:  Telford  v.  Garrels.  132 
111.  550,  24  N.  E.  573.  That  such  a  contract 
legally  entered  into  under  the  laws  of  the 
territory  of  Oklahoma  which  were  In  force 
at  the  time  this  contract  was  made,  has  also 
been  sustained  by  the  Supreme  Court  of  the 
territory  of  Oklahoma,  see  the  case  of  Meti 
v.  Winne,  15  Okl.  1,  79  Pac.  223.  It  is  true 
that  in  that  case  the  Interest  was  not  taken 
out  of  the  principal  sum,  but  the  case  holds 
that  the  mortgagee  had  a  right  to  contract 
for  the  payment  of  a  part  of  the  interest  cov- 
ering the  entire  period  of  the  10-year  loan  at 
the  end  of  the  first  year,  and  for  such  a  sum 
to  be  paid  at  that  time  as  would  be  largely  In 
excess  of  the  maximum  legal  rate,  if  comput- 
ed only  for  the  period  of  a  year;  but  the 
court  holds  it  proper  to  make  the  computa- 
tion for  the  entire  time,  and  the  principle  to 
be  drawn  from  the  opinion  is  that  the  con- 
tracting for  the  payment  of  interest  in  ad- 
vance does  not  make  the  transaction  usuri- 
ous. 

Another  point  urged  by  counsel  for  plain- 
tiffs in  error  is  that  the  clause  in  a  note 
which  reads:  "With  interest  at  12  per  cent, 
per  annum  after  maturity,  interest  payable 
semiannually,  defaulting  Interest  to  draw 
same  rate  as  principal" — makes  the  note  on 
its  face  usurious.  It  is  unnecessary  to  go  in- 
to a  review  of  the  authorities  cited  by  coun- 
sel in  support  of  this  contention.  Our  inter- 
est statute  was  adopted  from  the  territory 
of  Dakota.  People's  Bank  v.  Dalton,  2  Okl. 
476,  37  Pac.  807.  The  question  raised  by 
counsel  was  passed  upon  by  the  Supreme 
Court  of  that  territory  in  1885,  more  than 
five  years  prior  to  the  time  Oklahoma  Terri- 
tory adopted  the  law.  In  the  case  of  Hovey 
v.  Edmison  et  al.,  3  Dak.  449,  22  N.  W.  594. 
the  note  sued  upon  was  drawn  to  bear  Inter- 
est at  the  rate  of  12  per  cent  per  annum,  and 
contained  the  following  clause:  "Should  any 
of  the  interest  not  be  paid  when  due,  it  shall 
bear  interest  at  the  rate  of  12  per  cent  per 
annum."  The  first  Byllabus  of  the  above  case 
reads  as  follows:  "A  promissory  note  provid- 
ing for  the  payment  of  interest  annually,  and 
stipulating  that  each  annual  installment  of 
interest,  not  paid  when  due,  should  bear  in- 
terest at  a  specified  rate  from  the  time  it  fell 
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due  till  paid,  held  valid  and  legal."  This 
opinion  is  directly  In  point  upon  the  point 
now  under  discussion,  and  as  it  has  been 
held  many  times  by  this  court  that  a  state 
adopting  a  statute  from  another  state  adopts 
the  construction  placed  thereon  by  the  court 
of  last  resort  of  the  state  from  which  the 
statute  was  adopted,  provided  such  construc- 
tion had  been  so  long  established  as  to  have 
been  well  known,  or  that  it  might  have  been 
reasonably  known  to  the  Legislature  adopting 
it,  it  cannot  be  said  that  the  last  question 
raised  by  counsel  is  now  an  open  one. 

We  believe  that  there  is  no  reversible  er- 
ror In  the  record;  but,  as  It  appears  from 
the  uncontradicted  evidence  that  the  verdict 
of  the  jury  was  $6.74  in  excess  of  the  amount 
actually  due,  the  Judgment  entered  on  the 
verdict  should  be  modified  to  that  extent. 
With  the  exception  of  the  foregoing  modifica- 
tion, the  Judgment  of  the  court  below  is  af- 
firmed.  All  the  Justices  concur. 


MUSKOGEE  DEVELOPMENT  CO.  et  al.  v. 

GREEN  et  al. 
(Supreme  Court  of  Oklahoma.  Sept.  16,  1908.) 
Indians— Allotments  —  Leases  —  Account- 
ing. . .  , 
An  allotment  of  an  infant  without  a  legal 
guardian,  living  with  his  father,  who  is  his  nat- 
ural guardian,  having  been  leased  by  said  nat- 
ural guardian  at  the  rate  of  26  cents  per  acre 
per  year  for  a  period  of  five  years,  and  for  im- 
provements to  be  made  thereon,  to  consist  of 
breaking,  fences,  and  houses,  benefiting  such  es- 
tate, said  contract  having  been  entered  into  in 

rd  faith  by  all  parties  thereto,  believing  it  to 
a  substantially  fair  contract  and  authorized 
under  the  law.  said  father,  afterwards  having 
been  appointed  as  legal  guardian,  repudiating 
said  contract,  the  value  of  such  improvements 
will  be  allowed  out  of  the  rents  in  an  accounting. 
Kane,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Terri- 
tory. 

Action  by  the  Muskogee  Development  Com- 
pany and  others  against  Dora  Green  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Reversed  and  remanded. 

This  suit  was  instituted  on  the  1st  day  of 
January,  A.  D.  1905,  by  the  plaintiffs  in  er- 
ror, as  plaintiffs,  against  the  defendants  in 
error,  as  defendants,  and  it  grew  out  of  the 
following  condition  of  facts: 

On  August  16,  A.  D.  1902,  or  eight  days 
after  the  promulgation  of  the  Supplemental 
Creek  Agreement,  R.  B.  Hutchinson  entered 
into  a  five-year  agricultural  lease  with  the 
defendant  David  Green,  who  was  the  father 
of  the  other  two  defendants,  Dora  Green  and 
Esther  Green,  which  agricultural  lease  cov- 
ered the  allotments  of  the  two  children  nam- 
ed, and  together  made  up  the  W.  %  of  section 
27,  township  12  N.,  range  16  E.,  of  the  Creek 
Nation  of  Indian  Territory.  It  clearly  ap- 
pears from  the  evidence  that  at  the  time 
Hutchinson  made  this  contract  with  the 


father  of  these  children  he  believed  that  the 
Supplemental  Agreement  authorized  the  fa- 
ther to  make  such  a  contract.  In  fact,  such 
was  the  universal  belief  in  the  Creek  Nation 
at  that  time,  and  a  very  large  part  of  the 
legal  fraternity  entertained  the  same  opin- 
ion. Subsequently  the  court  decided  that 
such  a  contract  was  invalid.  Indian  Lands 
&  Trust  Co.  v.  8hoenfelt,  5  Ind.  T.  41,  79 
S.  W.  184.  Under  the  contract  in  question 
Hutchinson  proceeded  to  place  valuable  Im- 
provements upon  the  premises,  amountlug  to 
the  sum  of  $654.11  on  the  Dora  Green  allot- 
ment and  $696.61  on  the  Esther  Green  allot- 
ment, paying  annually,  in  addition  to  these 
improvements,  a  cash  rental  of  25  cents  per 
acre  for  the  land,  which  was  a  fair  rental 
for  unimproved  lands  in  the  Creek  Nation 
at  that  time.  In  April,  1903,  Hutchinson 
transferred  a  three-fourths  Interest  in  these 
leases  to  his  copialntln*,(the  Muskogee  De- 
velopment Company,  retaining  an  undivided 
one-fourth  interest  in  them.  The  Muskogee 
Development  Company  repaid  him  for  the 
improvements  he  had  put  upon  said  land, 
and  proceeded  to  put  the  same  in  cultiva- 
tion. No  protest  of  any  kind  was  made 
from  any  source  until  the  fall  of  the  year 
1903,  when  David  Green,  who  had  entered 
into  the  original  contract  as  father  and  nat- 
ural guardian  of  his  two  children,  procured 
himself  to  be  appointed  by  the  United  States 
Court  for  the  Western  District  of  Indian 
Territory  as  legal  guardian  of  said  children, 
and  made  application  to  the  United  States 
Indian  agent  to  have  the  plaintiffs  and  their 
tenants  put  off  the  land.  Mr.  Hutchinson 
thereupon  took  a  new  contract  from  him, 
which  he  signed  as  legal  guardian,  and  which 
contract  Is  set  out  in  the  printed  record,  and 
ran  for  a  term  of  one  year,  but  was  not 
approved  by  the  court  and  no  authority  was 
obtained  to  make  the  same,  although  plain- 
tiffs paid  $200.  It  is  attempted  to  be  shown 
on  the  part  of  the  defendants  that  the  enter- 
ing Into  of  this  contract  was  a  complete  set- 
tlement of  all  matters  between  the  parties 
in  Interest;  but,  in  the  light  of  the  testi- 
mony of  Mr.  Hutchinson  and  of  Mr.  Plum- 
mer,  who  had  no  interest  whatever  in  the 
matter,  it  is  clear  that  this  contract  was 
entered  into  so  far  as  plaintiffs  were  con- 
cerned simply  to  prevent  being  summarily 
thrown  off  the  premises  in  controversy  and 
that  they  regarded  the  $200  which  they  paid 
as  "blood  money."  The  testimony  of  Green 
himself  shows  that  he  never  had  any  other 
agricultural  contract  upon  the  land  in  ques- 
tion until  he  entered  into  this  contract  in 
August,  1902,  with  Hutchinson,  and  that 
prior  to  the  Institution  of  this  suit  he  had 
ousted  the  plaintiffs,  taken  possession  of 
Dora  Green's  allotment  and  put  a  tenant  of 
his  own  thereon,  and  had  also  taken  posses- 
sion of  Esther  Green's  allotment  and  put  a- 
tenant  upon  It,  all  of  which  occurred  about 
the  beginning  of  the  year  1905. 
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It  was  because  of  being  thus  ousted,  and 
In  an  endeavor  to  get  some  compensation  for 
the  valuable  Improvements  they  had  In  good 
faith  placed  upon  the  premises  In  contro- 
versy, that  the  plaintiffs  instituted  this  suit 
and  applied  for  the  appointment  of  a  receiv- 
er, to  the  end  that  the  rents  and  profits  aris- 
ing from  the  land  might  be  collected,  and 
that  out  of  such  rents  and  profits  they  might 
be  paid  for  the  actual  betterments  they  had 
put  upon  the  property,  and  which  gave  the 
property  a  rental  value  in  excess  of  25  cents 
per  acre  per  annum,  and  in  this  way  work 
out  through  the  medium  of  a  court  of  equity 
a  result  which,  under  the  rulings  of  the 
court,  could  not  be  obtained  in  any  other 
way.  The  court  in  October,  1905,  appointed  a 
receiver,  who  never  qualified,  and  thereafter, 
on  the  11th  day  of  November,  another  re- 
ceiver, having  been  appointed  on  the  7th  day 
of  that  month,  did, qualify,  and  was  author- 
ized to  rent  the  premises.  The  cause  was  re- 
ferred to  the  master  in  chancery,  and  on  the 
28th  day  of  March,  1906,  after  having  taken 
testimony,  much  of  which  is  not  particular- 
ly Intelligible,  the  master  filed  his  report, 
in  which  he  made  the  following  findings  of 
fact  and  recommendations: 

"Finding  of  Facts. 

"(1)  That  the  Muskogee  Development  Com- 
pany Is  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  in 
force  in  the  Indian  Territory. 

"(2)  That  the  defendant  David  Green  is 
the  father  of  Dora  and  Esther  Green,  mi- 
nors, and  Is  their  legal  guardian. 

"(3)  That  on  the  16th  day  of  August,  1902, 
the  said  David  Green  was  the  natural 
guardian  of  said  minors,  and  as  such  natural 
guardian  demised  and  let  unto  the  plaintiff 
R.  B.  Hutchinson  the  allotments  of  his  chil- 
dren, Dora  and  Esther  Green;  the  allotment 
of  Dora  Green  being  the  N.  W.  %  of  sec- 
tion 27,  township  12  N.,  range  16  E.,  and 
that  of  Esther  Green  being  the  S.  W.  % 
of  section  27,  township  12  N.,  range  16  E., 
for  agricultural  purposes,  for  a  term  of  five 
years  from  the  1st  day  of  April,  1903. 

"(4)  That  the  plaintiff  R.  B.  Hutchinson 
took  possession  of  said  premises  In  the  year 
1902,  and  placed  thereon  valuable  improve- 
ments, which  improvements  have  benefited 
the  allotments  aforesaid  and  are  of  the  de- 
scription and  value  as  follows: 

"On  the  allotment  of  Dora  Green: 

Breaking  160  acrea  of  land  $150  00 

Drilling  well   34  87 

Building  and  fencing  in   469  24 

$654  11 

"On  the  allotment  of  Esther  Green: 

Breaking  11  or  12  acres  of  land  $111  60 

Drilling  well   35  40 

Buildings  and  fences   649  71 

$096  61 
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"(5)  I  find  that  at  the  time  of  the  making 
of  said  rental  contract  the  said  Hutchinson 
executed  said  contract  believing  that  said 
David  Green  had  full  power  as  natural 
guardian  of  said  minors  to  lease  said  land. 

"(6)  That  the  Improvements  as  aforesaid 
were  placed  upon  said  allotments  of  said  mi- 
nors by  the  said  Hutchinson  under  said  be- 
lief. 

"(7)  That  prior  to  the  1st  day  of  April, 
1903,  said  R  B.  Hutchinson  assigned  all  his 
interest  in  said  lease  of  August  16,  1902,  to 
the  Muskogee  Development  Company,  and 
guaranteed  the  validity  of  the  same. 

"(8)  That  the  Muskogee  Development  Com- 
pany took  possession  of  said  allotments  upon 
the  1st  day  of  April,  1903,  and  paid  R.  B. 
Hutchinson  for  said  improvements  placed 
thereon  by  him. 

"(9)  That  the  said  Muskogee  Development 
Company  took  possession  of  said  premises 
believing  that  David  Green  had  full  power  as 
natural  guardian  of  said  minors  to  lease  said 
lands  on  said  16th  day  of  August,  1902. 

"(10)  That  R  B.  Hutchinson,  plaintiff,  had 
no  Interest  in  said  lease  after  said  assign- 
ment, excepting  that  he  was  to  be  paid  a 
sum  equal  to  one-fourth  of  the  profits  arising 
therefrom. 

"(11)  That  on  October  23,  1903.   David . 
Green,  as  legal  guardian,  demised  and  let  un- 
to said  R  B.  Hutchinson  the  aforesaid  allot- 
ments of  his  wards  for  the  sum  of  $200  for 
the  term  of  one  year. 

"(12)  That  the  plaintiffs  have  been  in  the 
possession  of  said  premises  during  the  years 
of  1903  and  1904. 

"(13)  That  a  reasonable  rental  value  for 
that  part  of  said  allotments  In  cultivation 
was  and  Is  $2  per  acre. 

"Conclusions. 

"From  the  foregoing  facts  I  am  of  the 
opinion  and  conclude: 

"(1)  That  the  plaintiff  R.  B.  Hutchinson 
entered  Into  said  contract  with  David  Greeu 
as  natural  guardian  of  said  minors  under 
the  belief  that  said  David  Green  had  full 
power  to  lease  said  premises,  and  that  he 
placed  valuable  Improvements  thereon  as 
hereinbefore  set  forth  under  such  belief,  and 
that  the  assignee  of  said  lease,  the  Muskogee 
Development  Company,  took  possession  of 
said  premises  under  the  same  belief. 

"(2)  That  the  rental  contract  entered  Into 
between  David  Green,  legal  guardian,  and 
R.  B.  Hutchinson,  on  October  23,  1903,  In 
no  way  affected  the  rights  of  the  Muskogee 
Development  Company. 

"(3)  That  the  defendant  David  Green,  as 
legal  guardian  of  Dora  and  Esther  Green, 
should  be  charged  with  the  reasonable  value 
of  said  Improvements  made  thereon  under  the 
rental  contract  of  August  16,  1902,  and 
should  be  credited  with  the  reasonable  rental 
value  of  said  allotments  during  the  term  of 
occupancy  by  the  plaintiffs. 
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"Recommendations. 

"I  therefore  recommend  that  the  court  enter 
a  decree  herein  directing  the  defendant  David 
Green,  as  guardian  of  Dora  Green,  to  pay 
unto  the  Muskogee  Development  Company 
the  sum  of  $54.11,  the  said  sum  of  money 
being  the  excess  of  the  reasonable  value  of  the 
said  allotment  of  Dora  Green  during  plain- 
tiffs' term  of  occupancy,  and  in  default  there- 
of that  the  said  Muskogee  Development  Com- 
pany have  possession  of  said  allotment  for 
a  sufficient  period  of  time  to  fully  compensate 
it  for  said  excess  amount  of  the  improve- 
ments over  and  above  said  rental.  That  tho 
defendant  David  Green,  as  the  guardian  of 
Esther  Green,  be  directed  to  pay  to  the  plain- 
tiff the  Muskogee  Development  Company  the 
sum  of  $250.61,  said  amount  being  in  excess 
of  the  reasonable  value  of  the  Improvements 
placed  on  the  allotment  as  aforesaid,  over 
and  above  the  reasonable  rental  value  thereof 
during  the  plaintiffs'  term  of  occupancy,  and 
that  the  plaintiff  the  Muskogee  Development 
Company  have  the  possession  of  said  allot- 
ment of  Esther  Green  for  a  sufficient  length 
of  time  to  fully  compensate  it  for  the  said  ex- 
cess amount  of  Improvements  over  and  above 
said  rental  value.  Although  this  report  is 
of  date  March  16,  1906,  it  must  be  considered 
as  of  the  date  of  the  introduction  of  the  evi- 
dence as  appears  In  the  transcript  thereof, 
which  was  ou  February  10,  1905,  as  the 
master  has  nothing  before  him  on  which  to 
base  a  report  on  matters  subsequent  to  that 
date." 

The  decree  of  the  court  was  rendered  on 
the  5th  day  of  May,  1906.  It  does  not  under- 
take to  make  any  special  findings,  but  simply 
sets  aside  the  master's  report  and  orders  the 
case  dismissed  for  want  of  equity. 

Preston  C.  West  and  William  M.  Mellette, 
for  plaintiffs  In  error.  A.  S.  McRea,  for  de- 
fendants in  error. 

WILLIAMS,  C.  J.  (after  stating  the  facts 
as  above).  The  only  question  necessary  to  de- 
termine Is  whether  or  not  the  court  erred  In 
ordering  that  this  cause  be  dismissed,  and  the 
receiver  discharged,  and  the  property  Involved 
in  this  controversy  placed  in  the  possession 
of  the  defendants  in  error.  The  law,  in 
its  wisdom  and  comprehensiveness,  throws 
around  infants  and  minors  every  possible 
protection;  but  the  question  is  presented  here 
that  when  such  Infant  or  minor  receives  the 
benefit  of  an  Invalid  contract,  and  such  bene- 
fit is  permanent  and  substantial  and  contin- 
uing with  such  minor,  whether  or  not  the 
law  permits  the  party  causing  such  benefit 
to  accrue,  parting  with  his  consideration  in 
good  faith,  believing  that  he  is  acting  within 
the  pale  of  the  law,  to  be  recompensed 
therefor,  when  such  minor  In  a  lawful  way 
seeks  to  avoid  the  obligations  of  such  con- 
tract There  is  an  unbroken  line  of  authority 
that  where  a  minor  makes  contracts,  and 
gets  the  benefits  thereof,  he  will  not  be  per* 
mitted,  with  such  benefits  in  hand,  to  disaffirm 


said  contract,  without  making  a  proper  tender 
or  offer  to  refund  when  so  within  his  power. 
Stull  v.  Harris,  51  Ark.  294,  11  S.  W.  104, 
2  L.  R.  A.  741;  American  Freehold  Land 
Mortgage  Co.  v.  Dykes,  111  Ala.  178,  18 
South.  292,  56  Am.  St  Rep.  38;  Craig  v. 
Van  Bebber,  100  Mo.  584,  13  S.  W.  906,  18 
Am.  St  Rep.  569;  Englebert  v.  Troxell,  40 
Neb.  195,  58  N.  W.  852,  28  L  R.  A.  177,  42 
Am.  St.  Rep.  665.  There  is  another  class  of 
authorities  to  the  effect  that  where  a  void 
contract  becomes  executed,  and  a  party  ac- 
quires a  possessory  right  thereunder,  the 
other  party  thereto  cannot  retain  the  con- 
sideration and  at  the  same  time  repudi- 
ate and  avoid  the  contract  so  as  to  recov- 
er such  possession,  and  courts  of  equity 
will  not  cancel  such  contract  without  requir- 
ing the  person  that  has  received  the  con- 
sideration to  make  proper  recompense  to  the 
other  party.  White  v.  Brown,  1  Ind.  T.  98, 
38  S.  W.  335;  Poplin  v.  Clausen,  1  Ind.  T. 
157,  38  S.  W.  974;  Wrought  Iron  Bridge  Co. 
v.  Town  of  Utlca  et  al.  (C.  C.)  17  Fed.  316; 
Beard  v.  Dansty,  48  Ark.  183,  2  S.  W.  702; 
Potts  v.  Cullom,  68  111.  217;  Brockway  v. 
Thomas,  36  Ark.  518. 

The  case  of  Shumate  v.  Harbin,  35  S.  C. 
521,  15  S.  E.  270,  is  substantially  in  point. 
Mr.  Justice  Pope,  speaking  for  the  court 
said: 

"The  demurrer  presents  the  very  serious 
question  here.  It  belongs  to  that  class  of 
cases  that  appeal  very  directly  to  the  con- 
science of  the  court  Shall  one  be  allowed  to 
enjoy  the  property  of  another,  and  he  a 
stranger,  without  any  compensation  therefor? 
Or,  to  put  the  matter  in  a  different  form, 
shall  property  that  was  useless  to  one  be 
made  to  increase  in  intrinsic  value  and  be- 
come the  source  of  constant  profit,  through 
the  expenditure  of  the  means  of  another,  in- 
nocently made,  without  creating  a  legal  neces- 
sity, whereby  the  owner  is  made  to  compen- 
sate him  through  whom  the  improvements 
were  made?  Quite  often  has  this  question 
been  presented  by  one  tenant  In  common,  who 
has  added  largely  to  the  value  of  the  com- 
mon stock  by  the  expenditure  of  his  own 
means,  In  a  contest  with  other  co-tenants.  In 
the  case  of  Buck  v.  Martin,  21  S.  C.  592,  53 
Am.  Rep.  702,  this  court  announced:  'Our 
cases  have  settled  the  question  against  the 
right  of  the  improving  tenant  in  common  to 
the  exclusive  benefit  of  his  Improvements' — 
citing  an  array  of  authorities  in  support 
of  such  conclusions.  In  the  same  case  this 
court  goes  on  to  say :  To  this  rule,  however, 
there  are  well-established  exceptions.  •  *  * 
When,  however,  improvements  have  been 
erected  by  a  co-tenant  which  add  value  to  the 
common  stock,  and  erected  under  the  circum- 
stances which  would  make  it  a  great  and  ob- 
vious hardship  upon  the  Improving  tenant 
to  deprive  him  entirely  of  the  benefit  of  such 
Improvements,  throwing  their  whole  value  in- 
to the  common  estate  for  partition,  the  dis- 
position of  the  court  of  equity  has  always 
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been  to  give  the  Improving  tenant  the  benefit 
thereof,  so  far  as  consistent  with  the  equity 
of  his  co-tenants.  1  Story,  Eq.  Jur.  fi  655/ 
To  the  same  effect  was  the  decision  of  this 
court  in  the  case  of  Lewis  v.  Price,  3  Rich. 
Eq.  (S.  C.)  178.  The  result  of  all  the  cases 
bearing  upon  this  relief,  peculiar  to  courts  of 
equity,  is  that  it  is  not  what  such  improve- 
ments may  have  cost  in  dollars  and  cents  that 
is  allowed,  but  what  additional  value  has  been 
imparted  to  the  premises  by  such  improve- 
ments. Lewis  v.  Price,  supra.  The  court  said: 
'At  the  same  time  I  am  content,  in  this  case, 
that  the  tenant  shall  have  credit,  not  for  the 
cost  of  improvements,  but  for  the  value  they 
imparted  to  the  premises:  (Italics  ours.) 
The  principles  announced  in  the  foregoing 
cases  were  made  to  apply,  notwithstanding 
some  of  the  co-tenants  were  Infants.  We  ac- 
knowledge these  are  cases  between  co-tenants. 
They  are  cited  by  way  of  illustration  of  cer- 
tain principles  of  equity.  Let  it  be  remem- 
bered, also,  that  the  improvements,  in  these 
cases  referred  to,  were  made  without  the 
sanction  of  the  court  in  the  first  Instance. 
In  the  case  of  Buck  v.  Martin,  supra,  this 
court  said:  'We  do  not  regard  the  rule  that 
the  Improving  co-tenant  is  not  entitled  to  com- 
pensation as  applying  to  all  the  cases  where 
all  the  co-tenants  concur  In  the  improve- 
ments. From  the  peculiar  circumstances  of 
this  case  we  must  regard  it  as  belonging  to 
that  class  of  cases.  It  is  true  that  the  chil- 
dren were  minors  at  the  time  improvements 
were  made,  and  could  not  consent  for  them- 
selves; but  they  were  with  their  mother,  and 
the  family  needed  a  home.  Indeed,  it  was 
absolutely  necessary.  If  at  the  time  an  ap- 
plication had  been  made  to  the  court  for 
leave  to  build  a  little  cottage  on  the  common 
property  as  a  shelter  for  the  family,  can 
there  be  a  doubt  that  such  application  would 
have  been  granted  by  the  court  acting  for 
the  children?  Ex  parte  Palmer,  2  Hill,  Eq. 
(S.  C.)  218;  Corbett  v.  Laurens,  5  Rich.  Eq. 
(8.  C.)  316.  Then  we  regard  that  done  which 
should  have  been  done.  It  was  not  the  le- 
gal duty  of  the  mother  or  her  husband  (step- 
father) to  support  the  children  without  the 
use  of  their  shares. 

"Recurring  to  the  case  at  bar:  Here  was 
a  destitute  family,  consisting  of  mother,  step- 
father, infant  son,  not  only  without  money, 
but  homeless.  It  was  not  the  duty  of  the 
mother  and  stepfather  to  support  the  infant 
son.  Buck  v.  Martin,  supra ;  Lewis  v.  Price, 
supra.  The  son  was  only  10  years  of  age, 
with  no  general  or  testamentary  guardian; 
but  his  mother  was  his  guardian  by  nature. 
As  such,  In  the  absence  of  one  appointed  by 
law,  the  mother  Is  naturally  expected  to  fill 
that  office,  and  thousands  of  boys  and  girls, 
bereft  by  death  of  a  father's  care  and  pro- 
tection, rise  up  and  proclaim  their  mother 
blessed.  By  nature  and  education  timid  and 
retiring,  when  the  Interests  of  the  fatherless 
need  her  protecting  care,  all  obstacles  are 
surmounted,  all  dangers  bravely  met  Under 


these  circumstances  the  plaintiff  bullda  a 
modest  home  for  their  occupancy,  believing 
the  title  in  the  mother.  What  before  was 
useless,  because  untenantable,  by  the  labor  and 
means  of  plaintiff  expended  thereon,  becomes 
not  only  a  home  fit  for  their  occupancy,  but. 
when  not  so  used  by  them  afterwards,  it  be- 
comes a  source  of  revenue.  Sixty  dollars  per 
year  is  its  rental  value.  Now,  because  it  was 
not  Mrs.  Harbin's  land,  because  the  plaintiff 
made  a  mistake,  because  she  is  not  her  son's 
legal  guardian,  because  she  is  not  a  tenant  In 
common  with  him,  because  she  is  not  admin- 
istrator or  executor  of  the  estate  of  his  fa- 
ther—because of  these  things,  must  this  plain- 
tiff lose  all  compensation  for  this  work?  We 
do  not  think  so.  This  court,  in  the  case  of 
Spencer  v.  Godfrey,  Bailey,  Eq.  (S.  C.)  468, 
held  that  when  the  mother,  who  was  the  ad- 
ministratrix of  the  estate  of  her  deceased 
husband,  applied  to  the  court  in  an  ex  parte 
petition,  alleging  that  it  was  necessary  to 
borrow  money  to  pay  debts  and  support  her 
children,  and  for  that  purpose  that  a  mort- 
gage should  be  placed  upon  the  land  belong- 
ing to  the  estate  of  the  intestate,  and  the 
court  of  equity  granted  such  relief,  It  did  not 
lie  in  the  power  of  one  of  the  children  after- 
wards to  upset  such  an  act  of  the  court  The 
court  of  equity  has  Jurisdiction  over  the  per- 
sons and  estates  of  infants.  The  result  of 
the  decision  seems  to  be  that  what  the  court 
of  equity  would  have  done  in  the  first  in- 
stance upon  application  therefor,  if  the  same 
be  done  without  authority,  the  court  will 
afterwards,  upon  the  propriety  of  such  course 
being  made  manifest  confirm  such  act 
Ryan  v.  Bull,  3  Strob.  Eq.  (S.  C.)  91;  Cor- 
bett v.  Laurens,  5  Rich.  Eq.  (S.  C.)  316;  Ex 
parte  Palmer,  supra.  That  there  was  a  mis- 
take in  the  character  of  the  person  who  made 
the  contract  will  make  no  difference.  It  is 
substance,  not  form,  which  the  court  of  equi- 
ty regards.  Cater  v.  Eveleigh,  4  Desaus.  19. 
6  Am.  Dec.  596;  James  v.  May  rant  4  Desaus. 
591,  6  Am.  Dec.  630.  But,  while  so  holding, 
we  must  be  clearly  understood  to  decide  that 
not  the  cost  of  such  improvements,  but  the 
value  they  Impart  to  the  premises,  is  the  true 
rule.  The  property  should  be  rented  by  the 
master  of  Greenville  county,  and,  after  the 
payment  of  the  master's  fees  and  all  taxes, 
the  residue  of  such  rent  should  be  paid  over 
to  the  plaintiff  until  he  shall  receive  his  debt 
of  $149.54,  and,  when  the  plaintiff  shall  have 
been  so  satisfied,  the  property  shall  be  rented 
for  the  benefit  of  its  owner,  Michael  J.  Rob- 
erts, until  he  obtains  a  guardian  to  manage 
same,  or  reaches  the  age  of  21  years.  We 
feel  constrained,  however,  in  this  instance  to 
instruct  that  there  shall  be  no  costs  taxed 
against  the  infant  defendant  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  cause  re- 
manded to  the  circuit  court,  with  directions 
that  the  principles  of  this  decree  be  duly  en- 
forced in  that  court" 
In  the  case  of  Athey  et  al.  v.  Knotts  et  al.. 
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45  Ky.  29,  Judge  Breck,  speaking  for  the 
court,  said: 

"The  allegation  in  the  complainant's  bill 
is  that  the  improvements  made  are  lasting 
and  valuable,  and  the  fair  presumption  is 
that  the  property  of  the  son  is  thereby  ren- 
dered more  productive.  They  have  not  been 
made  by  a  trespasser,  but  by  the  natural 
guardian  of  the  infant,  who  has  a  right,  in 
the  absence  of  a  statutory  guardian,  to  con- 
trol and  manage  his  estate,  and,  to  the  extent 
that  it  has  been  rendered  more  productive  by 
the  improvements,  to  enjoy  the  benefit  there- 
of, at  least  during  the  son's  minority,  and 
which  it  is  alleged  he  is  now  enjoying.  As- 
suming, then,  that  Elisha  Athey,  by  reason  of 
the  improvements  which  he  has  made,  is  en- 
titled to  a  portion  of  the  rent,  it  seems  to  us 
that  the  chancellor  has  power  to  reach  such 
Interest  and  apply  it  to  the  discharge  of  the 
complainant's  judgments.  We  have  a  right 
to  presume  that  the  Improvements  have  been 
made  with  a  view,  and  that  they  will  perma- 
nently enhance  the  value  of  the  son's  estate, 
independent  of  the  Immediate  enjoyment  and 
benefit  therefrom  contemplated  by  the  father. 
When  the  son  arrives  at  age  it  may  be  proper 
to  rule  him  to  an  election  to  pay  such  sum« 
as  the  Improvements  may,  at  that  time,  add 
to  the  value  of  the  estate,  or  surrender  such 
portion  of  the  annual  rent  as  may  be  equi- 
table, taking  into  consideration  the  Increased 
value  thereof  by  reason  of  the  improvements, 
or  that  they  (the  improvements)  should  be 
removed.  How  far  he  should  be  tolerated  In 
a  capricious  election  for  the  removal  of  the 
improvements,  when  obviously  for  his  Inter- 
est, as  well  as  the  creditor's,  that  they  should 
remain  upon  equitable  terms,  need  not  now 
be  decided.  We  are  not  satisfied  that  the 
chancellor  should  not  exercise  a  controlling 
discretion  in  that  respect  In  Graham  & 
Butler  v.  Chatoque  Bank,  5  B.  Mon.  (Ky.)  45, 
this  court  decide  that  if  a  ward,  upon  arriv- 
ing at  age,  should  elect  to  enter  upon  a  lot 
before  the  expiration  of  a  lease  thereon, 
made  by  the  guardian,  and  beneficially  to  the 
ward,  he  should  be  held  responsible  for  a  fair 
remuneration  for  improvements  which  bad 
been  made  by  the  lessee  under  and  as  part 
of  the  contract  with  the  guardian.  So  in  this 
case,  should  the  son  elect  to  enter  upon  ar- 
riving at  age,  the  chancellor,  under  all  the 
circumstances,  may  require  him  to  do  what 
may  be  equitable  in  regard  to  the  improve- 
ments. Until  that  period  we  are  of  the  opin- 
ion the  complainant  Is  entitled  to  an  equitable 
portion  of  the  rent,  to  be  applied  in  discharge 
of  his  claim.  The  chancellor  should  direct 
such  facts  to  be  ascertained  and  reported  as 
will  enable  him  to  determine  to  what  extent 
the  rent  should  be  so  applied.  We  think  the 
chancellor  has  power  to  direct  the  premises 
to  be  rented  out,  and  to  retain  the  case,  If 
necessary,  until  Lee  Athey  arrives  at  age, 
and  longer,  if  the  equity  of  the  case  should 
require." 

In  the  case  of  Bent  et  al.  v.  Barnett,  90 


Ky.  600,  14  S.  W.  597,  the  court  held  that 
where  a  guardian  of  minor  children  In  good 
faith,  but  without  authority  from  the  chan- 
cellor or  proper  court,  reconstructed  an  old 
building  on  the  children's  land,  which  en- 
hanced the  value  of  the  property  and  enabled 
them  to  realize  an  Income  therefrom,  the  ma- 
terialmen, whose  property  had  been  In  good 
faith  used  In  making  the  improvements,  were 
equitably  entitled  to  be  paid  the  actual  cost 
of  their  material  out  of  the  enhanced  rental 
value  of  the  property  by  reason  of  the  im- 
provements, after  deducting  therefrom  the 
insurance,  taxes,  and  costs  of  keeping  the 
premises  in  repair. 

The  statutes  In  force  in  the  Indian  Terri- 
tory prior  to  November  16,  1907,  and  .uni- 
formly throughout  the  American  states,  re- 
quire a  guardian,  seeking  to  make  expen- 
diture in  behalf  of  his  ward,  to  obtain  the 
authority  of  the  probate  court  therefor;  but 
in  many  instances,  for  want  of  proper  ad- 
vice, or  because  the  court  was  not  in  session, 
or  from  Ignorance  on  the  part  of  such  guard- 
ian, expenditures  have  been  made  without 
any  previous  authority  having  been  obtain- 
ed from  the  court  When  such  matters  came 
before  the  court.  If  it  was  satisfactorily 
shown  that  they  were  for  the  benefit  of  the 
infant  and  that  such  Infant  had  derived  a 
benefit  therefrom,  the  courts,  looking  to  the 
substance,  rather  than  the  form,  allow  the 
guardian  credit  on  his  account  for  the 
amounts  actually  expended  for  the  benefit 
of  the  Infant  Calhoun  v.  Calhoun,  41  Ala. 
370;  Waldrlp  v.  Tulley,  48  Ark.  297,  3  S.  W. 
192;  Martin  v.  Campbell,  35  Ark.  137;  21 
Cyc.  pp.  65,  66.  In  the  Indian  Territory, 
prior  to  its  admission  as  a  part  of  the  state 
of  Oklahoma,  the  father  was  the  natural 
guardian  of  his  minor  child,  and  entitled  to 
his  custody,  and  also  that  of  his  property, 
when  there  was  no  legal  guardian.  Mansf. 
Dig.  §  3465  (Ind.  T.  Ann.  St.  1899,  §  2361). 

The  land,  that  was  without  an  Income,  be- 
cause neither  fenced,  nor  In  a  state  of  cul- 
tivation, nor  Improved  with  bouses,  barns, 
and  the  like,  became,  no  doubt  in  this  in- 
stance a  profitable,  productive  farm,  fit  for 
the  husbandman  and  yielding  revenue;  cer- 
tainly becoming  a  source  of  revenue — the 
rental  value  thereof  being  found  by  the  ref- 
eree to  be  $2  per  acre  per  annum.  Because 
of  the  fact  that  plaintiff  in  error,  as  well 
as  the  natural  guardian,  erroneously  believed 
that  under  the  Creek  Supplemental  Agree- 
ment the  defendant  in  error,  as  the  natural 
guardian  of  bis  children,  had  a  right  to  enter 
Into  said  lease  for  the  benefit  of  said  chil- 
dren, must  the  expenditures  and  improve* 
ments  made  by  said  plaintiff  in  error  un- 
der the  terms  of  such  lease,  at  the  In- 
stance of  the  natural  guardian,  who  there- 
after as  legal  guardian  seeks  to  repudiate 
such  agreement,  for 'the  breaking  of  land, 
building  of  fences,  and  furnishing  material 
and  erecting  houses  thereon  for  the  perma- 
nent benefit  of  such  children,  be  a  loss  to 
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him?  What  was  unproductive  prairie  be- 
came a  crop-yielding  farm.  Allotments  that 
had  no  place  of  habitation  thereon  were 
made  an  abode  for  the  industrious,  affording 
shelter  from  the  rains  and  storms  and  pro- 
tection from  the  winter's  rigors  and  the  sum- 
mer's heat  Had  the  defendant  in  error,  as 
the  legal  guardian  of  his  children,  applied 
to  the  proper  court  for  permission  to  make 
an  Improvement  lease  upon  their  raw  allot- 
ments, the  same  under  proper  and  legal  regu- 
lations would  have  been  permitted,  allowed, 
and  approved. 

Section  3500,  Mansf.  Dig.  and.  T.  Ann.  St 
1899,  9  2396),  is  as  follows:  "If  any  ward 
be  the  owner  of  wild  or  unimproved  lands, 
not  connected  with  any  cultivated  or  improv- 
ed tract  belonging  to  such  ward,  the  guard- 
Ian  may,  under  the  advice  and  Instruction 
of  the  court  let  out  such  unimproved  land 
under  Improvement  lease,  not  to  extend  more 
than  two  years  beyond  the  majority  of  such 
ward." 

Section  17  of  "An  act  to  ratify  and  confirm 
a  supplemental  agreement  with  the  Creek 
tribe  of  Indians,  and  for  other  purposes" 
(Kapler,  Indian  Affairs,  Laws,  and  Treaties 
[2d  Ed.]  vol.  1,  p.  762;  Act  June  30,  1902,  c. 
1323,  32  Stat  604),  provides:  "Creek  citizens 
may  rent  their  allotments  for  strictly  non- 
mineral  purposes,  for  a.  term  not  exceeding 
one  year  for  grazing  purposes  only,  and  for 
a  term  not  to  exceed  five  years  for  agricul- 
tural purposes,  but  without  any  stipulation 
or  obligation  to  renew  the  same.  Such  lease 
for  a  period  of  longer  than  one  year  for 
grazing  purposes  and  for  a  period  longer  than 
five  years  for  agricultural  purposes,  and  leases 
for  mineral  purposes,  may  also  be  made  with 
the  approval  of  the  Secretary  of  the  Interior, 
and  not  otherwise.  Any  agreement  or  lease 
of  any  kind  or  character  violative  of  this 
paragraph  shall  be  absolutely  void  and  not 
susceptible  of  ratification  in  any  manner, 
and  no  rule  of  estoppel  shall  prevent  the  as- 
sertion of  its  validity.   *    *  *" 

The  rental  for  grazing  purposes,  where  no 
Improvements,  such  as  breaking  sod,  or  grub- 
bing stumps,  or  building  houses  or  barns, 
are  required,  is  limited  to  one  year;  but  for 
agricultural  purposes,  where  the  land  neces- 
sarily, except  In  exceptional  cases,  must  be 
broken  and  sodded,  cleared  and  grubbed,  and 
houses  and  barns  built,  Is  limited  to  five 
years;  but  recognizing  in  some  events  that 
the  Improvements  must  require  a  lease  in 
excess  of  five  years,  it  is  provided  that  in 
such  event  the  same  shall  be  valid  only  up- 
on the  approval  of  the  Secretary  of  the  In- 
terior. These  treaties  were  made  with  a 
view  of  consummating  the  allotment  of  the 
lands  in  severalty  among  the  members  of 
the  Creek  tribe.  It  was  recognized  that  a 
great  many  of  them  would  not  have  lands 
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Improved  from  which  to  select  their  allot- 
ments, and  for  this  purpose  it  was  contem- 
plated that  improvement  leases  might  be 
made,  not  only  for  the  benefit  of  the  Indian, 
by  causing  him  to  have  an  allotment  in  cul- 
tivation and  yielding  an  income,  but  also  to 
give  his  noncltlzen  neighbor  an  opportunity 
to  engage  in  agriculture  and  aid  In  the  de- 
velopment of  the  country.  What  were  the 
limitations  thereon?  Where  the  provisions 
of  this  treaty  conflict  with  said  section  3500 
of  Mansfield's  Digest  supra,  the  treaty  pre- 
vails. Consequently,  under  the  law  an  al- 
lotee  of  the  Creek  tribe  had  a  right  if  he 
was  an  adult  to  enter  into  an  agricultural 
lease  for  a  period  of  five  years,  and  if  the 
allottee  was  a  minor  the  probate  court  had 
jurisdiction  and  authority  to  permit  the 
guardian  to  enter  into  an  improvement  lease 
for  the  benefit  of  such  minor,  not  to  exceed 
the  period  of  five  years;  but  with  the  ap- 
proval of  the  Secretary  of  the  Interior  it 
might  exceed  the  five-year  period,  provided 
that  it  did  not  extend  two  years  beyond  the 
majority  of  the  minor. 

A  court  of  equity,  seeking  to  do  substan- 
tial justice,  will  do  what  the  court  ought  to 
have  done,  in  doing  so,  however,  the  plain- 
tiff in  error  is  not  -entitled  to  recover  the 
cost  of  such  improvements,  unless  the  same 
imparted  an  additional  value  to  such  allot- 
ments equal  to  such  cost  and  caused  a  com- 
mensurate increase  in  the  Income  from  such 
allotments  as  would  make  the  investment 
profitable  and  beneficial  to  such  minors  and 
permanent.  Such  contracts  should  be  criti- 
cally scrutinized  by  the  courts,  so  as  to 
vouchsafe  that  they  are  reasonable  and  nec- 
essary, and  for  the  best  interest  of  the  minor, 
at  the  same  time  adding  to  the  value  of  his 
allotment;  and,  whilst  seeing  that  substan- 
tial justice  is  done  to  the  party  that  makes 
the  outlay  for  the  minor,  It  should  also  be 
careful  that  such  compensation  is  merely  a 
matter  of  recompense.  Looking  to  the  sub- 
stance, rather  than  to  the  form,  doing  justice 
between  all  parties  where  a  benefit  has  been 
done  and  is  permanent  and  causes  an  in- 
crement In  the  value  of  the  estate  of  the  in- 
fant, increasing  his  Income  and  thereby  pro- 
viding for  his  maintenance,  a  court  will  see 
that  the  income  from  such  estate  should  be 
made  to  render  recompense  for  the  outlay 
that  has  been  made  to  bring  about  that  re- 
sult 

This  cause  is  reversed  and  remanded,  with 
Instructions  to  the  lower  court  to  refer  this 
cause  back  to  the  referee  for  additional  find- 
ings, and  to  proceed  in  accordance  with  this 
opinion. 

TURNER,  DUNN,  and  HAYES,  JJ.,  con- 
cur.  KANE,  J.,  dissents. 
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JONES  et  al.  v.  CALIFORNIA  &  O.  LAND  CO. 
(Supreme  Court  of  Oregon.   Oct  6,  1908.) 

1.  Advebsb  Possession — Hostile  Chabaoteb 
of  Possession— Evidence— Sufficiency. 

Evidence  held  insufficient  to  establish  title 
by  adverse  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toI.  1,  Adverse  Possession,  §9  682-690.] 

2.  Landlord  and  Tenant— Adverse  Posses- 
sion. 

One's  possession  under  a  lease  must  be  pre- 
sumed to  continue  nntil  it  is  established  by 
proof  that  he  has  surrendered,  or  otherwise  re- 
pudiated, the  lease. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §  203.] 

Appeal  from  Circuit  Court,  Lake  County; 
Henry  L.  Benson,  Judge. 

Suit  by  Ellen  Jones,  executrix  of  D.  R. 
Jones,  deceased,  and  others,  against  the  Cali- 
fornia &  Oregon  Land  Company.  From  a  de- 
cree for  defendant  plaintiffs  appeal.  Affirmed 

This  is  a  suit  to  quiet  title  to  the  W.  % 
of  section  33,  township  36  S.,  range  24  E., 
W.  M.,  in  Lake  county,  Or.  Plaintiffs  allege 
ownership  and  possession  as  heirs  and  dev- 
isees of  D.  R.  Jones,  deceased,  relying  upon 
title  by  adverse  possession  for  more  than  20 
years,  and  alleging  that  defendant  claims 
some  right  title,  or  Interest  therein,  and  ask- 
ing that  plaintiffs'  right  and  title  be  declared 
by  decree  of  the  court  Defendant  by  an- 
swer, alleges  that  it  is  the  owner  of  the 
property  In  fee  simple,  and  that  in  the  year 
1874  it  leased  said  property  to  said  D.  R. 
Jones,  plaintiffs'  ancestor,  for  an  indefinite 
term,  and  that  he  occupied  the  same  there- 
under until  the  time  of  his  death,  October  19, 
1001.  Fo»*  reply,  plaintiffs  deny  that  they  or 
their  ancestor  occupied  under  lease;  that 
if  any  lease  was  ever  made  by  defendant 
to  D.  R.  Jones,  it  was  abandoned  and  re- 
nounced by  defendant;  and  that  plaintiffs 
have  at  all  times  repudiated  any  Interest 
in  said  property  as  tenants.  The  cause  was 
tried  by  the  court,  and  it  found  that  de- 
fendant has  the  legal  title  to  said  property, 
acquired  from  the  United  States  by  defend- 
ant's predecessor  in  interest,  the  Oregon 
Central  Military  Wagon  Road  Company,  on 
April  18,  1871,  and  that  plaintiffs  have  not 
established  title  thereto  by  adverse  posses- 
sion, and  a  decree  was  rendered  thereon 
quieting  defendant's  title  thereto. 

E.  S.  J.  McAllister,  for  appellants.  J.  B. 
Kerr,  for  respondent 

EAKIN,  J.  (after  stating  the  facts  as 
above).  It  Is  practically  conceded  that  de- 
fendant has  established  Its  legal  title  to  the 
land  in  question  by  mesne  conveyances  from 
the  United  States,  under  act  of  Congress 
approved  July  2,  1864  (chapter  213,  13  Stat 
355),  entitled  "An  act  granting  land  to  the 
state  of  Oregon  to  aid  in  the  construction  of 
a  military  road  from  Eugene  City  to  the 
eastern  boundary  of  said  state,"  and  a  sub- 
sequent act,  approved  December  26,  1866 
(chapter  5,  14  Stat  374),  amendatory  there- 
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of,  also  the  act  of  the  legislative  assembly 
of  the  state  of  Oregon,  entitled  "An  act  to 
donate  land  to  the  Oregon  Central  Military 
Wagon  Road  Company,"  approved  October  24, 
1864,  the  selection  of  which  land  was  made 
by  the  Oregon  Central  Military  Wagon  Road 
Company  and  approved  by  the  Department 
of  the  Interior  on  April  21,  1871,  which  In- 
cluded the  west  %  of  said  section  33,  and 
plaintiffs  claim  title  thereto  by  adverse  pos- 
session thereof  against  the  defendant  and 
its  predecessors  in  Interest  for  more  than 
20  years.  D.  R.  Jones,  plaintiffs'  ancestor, 
entered  upon  this  land,  or  a  portion  of  It, 
in  1867  as  a  squatter,  with  intent  to  acquire 
title  thereto  from  the  government  of  the 
United  States  by  pre-emption  or  homestead 
entry,  and,  with  the  exception  of  the  year 
1876,  resided  upon  and  occupied  it  until 
1899,  and  thereafter,  until  his  death  in  1901, 
he  leased  It  to  tenants,  who  paid  rent  to  him, 
and  since  his  death  plaintiffs  have  continued 
to  rent  it  and  collect  the  rents  therefor.  D. 
R.  Jones  made  no  effort  to  file  a  pre-emption 
claim  on  the  land  prior  to  the  21st  day  of 
April,  1871,  when  the  Oregon  Central  Mili- 
tary Road  Company's  selection  of  lands,  un- 
der the  grants  above  mentioned,  had  been 
made  and  approved  by  the  Department  of  the 
Interior,  and  after  that  his  application  to 
file  thereon  was  refused  at  the  United  States 
land  office,  for  the  reason  that  the  land  was 
included  in  said  approved  selection,  and 
therefore  not  subject  to  entry,  and  Jones  in 
the  year  1874  abandoned  any  claim  thereto 
as  a  pre-emptor. 

The  first  important  issue  in  the  case  is 
whether  thereafter  Jones'  possession  of  the 
land  was  under  a  lease  or  agreement  with  de- 
fendant's predecessor  in  Interest,  the  Oregon 
Central  Military  Road  Company.  In  1874 
there  seems  to  have  been  some  controversy 
between  D.  R.  Jones  and  the  Oregon  Central 
Military  Road  Company  as  to  Jones'  right  to 
the  west  %  of  said  section  33,  under  the  pre- 
emption laws,  and,  to  adjust  such  contro- 
versy, an  agreement  was  entered  Into  between 
them  resulting  In  a  lease  by  the  company  to 
Jones  of  three  sections  which  included  the 
west  %  of  section  38,  with  a  provision  by 
which  Jones  was  to  have  possession  of  this 
half  section  until  offered  for  sale  by  the  com- 
pany, and  then  to  have  the  preference  right 
to  purchase  it  Col.  Cogswell  testifies  that 
in  1881  two  notes  against  D.  R.  Jones  were 
sent  to  him  by  the  company  for  collection, 
each  for  the  sum  of  $250,  and  "It  recited  that 
they  were  for  rent  of  sections  27,  29,  and  33, 
township  6  S.,  of  range  24  E.  I  think  it  was 
for  the  yenrs  of  1874  and  1875,  that  they 
were  for  the  rent  I  saw  Mr.  Jones,  and 
called  his  attention  to  the  notes,  and  he  said 
that  he  could  not  pay  them.  He  didn't  have 
anything  that  he  could  pay  with,  and  the 
question  arose  in  regard  to  the  land,  and  he 
Bald  that  he  had  surrendered  possession  of 
sections  27,  29,  and  the  east  half  of  section 
33.   He  said  that  the  notes,  while  It  said  in 
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the  notes  they  were  for  the  rent  of  the  three 
sections,  yet  really  he  was  to  pay  $100  a  sec- 
tion, and  there  was  no  rent  for  the  west 
half  of  section  33.  But  they  gave  him  a  lease 
of  all  of  it,  and  he  gave  his  notes  for  the 
rent,  and  they  were  all  put  in,  and  said  they 
were  put  In  33,  the  whole  of  33,  so  that  he 
could  show  the  people  how  he  held  it,  and 
keep  trespassers  off  who  might  want  to  cut 
hay  on  it.  That  led  up  to  the  general  con- 
versation, and  his  statement  to  me  of  the 
case  was  this:  That  when  the  officers  of  the 
wagon  road  company  came  to  make  their 
definite  location  of  the  road,  and  survey  the 
land,  that  he  was  on  the  northwest  quarter 
of  that  section,  and  was  entitled  to  a  pre- 
emption, and  the  officers  agreed  that  if  he 
would  not  claim  his  pre-emptive  right  that 
they  would  let  him  have  the  privilege  of 
buying  the  land,  the  first  right  to  purchase 
the  land  whenever  they  sold  it,  he  said,  at 
$1.25  an  acre,  and  he  was  to  have  the  use 
of  the  land  until  they  got  ready  to  sell  it 
•  •  *  I  asked  him  if  he  had  any  written 
agreement  of  that  kind,  and  he  said  that  he 
did  have.  He  brought  it  to  me  and  showed 
it  to  me."  He  further  said:  "I  am  quite 
positive  that  the  agreement  which  Mr.  Jones 
produced  is  now  on  file  in  the  Supreme  Court 
in  the  case  of  C.  A.  Cogswell  against  Henry 
C.  Wilson."  Mrs.  Jones  denies  this  lease  in 
terms,  but  says  Mr.  Pengra  and  Mr.  Colby, 
president  of  the  road  company,  were  at  her 
house,  but  she  knows  nothing  about  the  giv- 
ing of  the  notes  for  rent  of  this  section.  She 
says:  "I  know  they  were  having  some  kind 
of .  a  deal.  I  didn't  know  what  it  was." 
Again  on  page  29  (of  the  transcript)  she  says 
she  does  not  know  anything  about  giving 
the  notes.  "I  was  sick  at  the  time  when 
Colby  and  Pengra  were  there.  I  was  at 
Bidwell  under  the  doctor's  care.  What  ar- 
rangements they  made  I  don't  know."  And 
as  to  the  date  that  Pengra  and  Colby  were 
at  the  place  Mrs.  Jones  says:  "I  met  them 
in  1874.  They  were  at  the  ranch  in  1874. 
They  were  our  guests  for  several  days.  Q. 
Were  these  the  same  parties  that  Col.  Cogs- 
well claimed  had  signed  a  contract  or  some- 
thing of  the  sort?  A.  They  were.  They 
were  the  same  parties;  but  Mr.  Jones  never 
signed  any  contract.  I  know  he  didn't 
They  were  after  him  to  sign  a  contract,  and 
I  told  him  he  should  not  do  it  shouldn't 
sign  any  contract,  and  he  never  did.  *  •  * 
They  walked  around  over  the  land  and  look- 
ed at  it  and  talked  about  it,  trying  to  get 
Mr.  Jones  to  sign  a  contract  to  that  effect, 
but  he  never  did.  I  know  he  didn't."  This 
shows  tfliat  she  was  not  in  a  position  to  know 
that  Jones  did  not  make  the  agreement,  and 
shows  that  it  was  talked  of  and  might  have 
been  signed.  Cogswell's  testimony  on  this 
question  is  corroborated  by  Wllshire,  an  at- 
torney to  whom  Jones  stated  in  3891  that 
he  had  been  advised  that,  under  his  contract 
with  the  company,  he  could  not  claim  ad- 
versely to  it  and  afterwards  stated  that  he 


had  a  lease,  and  could  not  claim  by  adverse 
possession.  This  was  during  the  time  Wilson 
was  claiming  the  land  as  swamp  land.  Col. 
Cogswell  also  testifies  that  Jones  asked  him 
several  times  prior  to  the  time  the  land  was 
offered  for  sale  by  the  company  to  find  out 
for  him  what  the  land  could  be  bought  for. 
indicating  that  he  expected  to  purchase  it. 
as  specified  by  his  lease.  In  the  year  1876 
Jones  removed  his  family  from  the  land  to 
Ft.  Bidwell,  and  they  were  gone  about  a  year. 
Mrs.  Jones  testified  that  they  removed  from 
the  land  at  that  time  because  they  were  or- 
dered off  by  Mr.  Stone,  the  road  company's 
agent,  and,  when  they  returned  to  the  land 
in  the  fall  of  1877,  they  held  it  adversely 
to  the  road  company.  This,  however,  is  in- 
consistent with  Jones'  subsequent  conduct. 
In  1881  he  admitted  to  Col.  Cogswell  that  he 
was  holding  under  the  lease,  as  shown  by  the 
testimony  quoted,  "so  he  could  show  the  peo- 
ple how  he  held  it,  and  keep  trespassers  off 
who  might  want  to  cut  hay  on  it."  His  hold- 
ing under  the  lease  was  also  recognized  In 
1881  in  the  suit  of  Cogswell  v.  Wilson.  11 
Or.  371,  4  Pac.  1130,  for  an  accounting  of 
the  partnership  of  D.  R.  Jones  and  Wilson, 
in  which  Cogswell  had  succeeded  to  the  In- 
terest of  D.  R.  Jones  in  the  said  partnership. 
And  again,  in  1887,  D.  R.  Jones  claimed  un- 
der it  to  prevent  the  company  from  making 
a  lease  of  this  half  section  to  Alexander,  and 
the  company  recognized  his  claim  thereafter 
and  eliminated  the  west  half  of  said  section 
33  from  the  lease.  Cogswell  testified  that 
Ross,  the  company's  agent,  "leased  the  whole 
of  section  33  to  Alexander,  C.  G.  Alexander, 
and  Mr.  Alexander  was  going  to  take  posses- 
sion, and  Mr.  Jones  came  over  to  see  me 
about  It.  *  *  *  I  went  to  see  Ross,  and 
told  him  the  circumstances  under  which 
Jones  had  it,  and  told  him  that  Jongs  had 
released  his  pre-emptive  right  and  was  to 
have  possession  of  that  land  until  it  was 
sold,  and  then  he  was  to  have  the  first  right 
to  purchase  It,  and  Ross  saw  Alexander,  and 
changed  the  lease,  and  leased  the  east  half 
of  It  to  him."  In  1891  Wilson  sued  D.  R 
Jones,  or  his  tenant,  in  the  federal  court, 
claiming  the  land  as  swamp  land,  and  Jones 
again  appealed  to  the  road  company  to  pro- 
tect his  possession  under  its  title.  Cogswell 
testifies:  "The  next  conversation  I  had  with 
him  in  regard  to  it  was,  I  think,  in  1891. 
when  Henry  [Wilson]  sued,  I  think  it  was 
Jones'  tenant.  •  •  *  It  was  there  in  the 
federal  court.  *  *  *  Jones  employed  Judge 
Truitt,  and  they  came  down  to  my  office, 
and  they  wanted  me  to  writ  to  Portland  and 
get  our  attorneys  there  to  intervene  in  the 
case,  *  *  *  and  I  wrote  to  Dolph,  Bel- 
linger &  Simon,  attorneys  at  Portland,  who 
were  attorneys  for  the  company."  Wllshire 
also  testifies:  "He  stated  that  he  wanted  to 
protect  his  possession,  and  in  conversation 
stated  to  me  that  Kelpin  told  him  that  he 
could  not  hold  the  land  by  adverse  possession, 
and  that  he  would  have  to  rely  on  the  road 
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company's  title  to  defeat  Wilson.  •  *  * 
He  said  that  Kelpln  told  him  that  under  his 
contract  with  the  road  company  he  could 
not  hold  the  land  in  his  own  right  He  aft- 
erward told  me  about  having  a  lease  or  some- 
thing," and  could  not  claim  adversely  on 
account  of  it,  and  the  conclusion  Is  unavoid- 
able that*  In  1874  there  was  a  lease  or  con- 
tract between  D.  R.  Jones  and  the  company 
giving  to  Jones  possession  of  this  one-half 
section,  with  preference  right  to  purchase  it 
from  the  company,  and  that  Jones  occupied 
the  land  under  that  lease  and  agreement  un- 
til his  death. 

The  existence  of  this  lease  and  Jones'  hold- 
ing thereunder,  as  shown  by  the  evidence, 
outweighs  the  testimony  of  statements  made 
by  Jones  that  he  was  claiming  the  land  as 
his  own  or  adversely  to  the  company.  The 
establishment  of  this  lease  discloses  conclu- 
sively that  Jones  was  not  after  1874  claim- 
tog  by  pre-emptive  right  or  otherwise  under 
the  government  of  the  United  States.  This 
is  also  admitted  by  the  testimony  of  Mrs. 
Jones,  and  there  Is  nothing  to  Indicate  that 
in  the  year  1877,  or  at  any  time,  Jones  re- 
turned to  the  land,  under  any  claim  of  own- 
ership or  right,  other  than  under  the  Ore- 
gon Central  Military  Road  Company  and  in 
recognition  of  Its  title.  Jones  In  1874  had 
abandoned  his  pre-emptive  right,  and  knew 
and  recognized  that  the  company's  selection 
had  been  approved,  and  to  say  that,  when 
he  returned  to  the  land  In  1877,  bis  Intention 
was  to  hold  tbe  land  as  his  own,  adverse  to 
the  road  company,  and  in  disregard  of  its 
title,  is  not  a  plausible  account  of  the  initia- 
tion of  an  adverse  possession,  and  is  wholly 
Inconsistent  with  his  recognition  thereafter 
of  his  lease,  and  his  possession  under  the 
lease  must  be  presumed  to  continue  until  It  is 
established  by  proof  that  he  has  surrendered 
or  otherwise  repudiated  it,  which  is  not  shown 
here. 

The  decree,  therefore,  of  the  lower  court  is 
affirmed. 


STATE  v.  REED. 

(Supreme  Court  of  Oregon.     Oct  13,  1908.) 

1.  Emotions  —  "General  Elections"  —Of- 
fenses—Statutes— Construction  . 

Under  Local  Option  Law  (Seas.  Laws 
1905,  p.  44),  providing  for  a  local  option  election 
on  the  first  Monday  of  June  of  any  year,  to  be 
held  at  the  regular  voting  places  and  by  the 
regular  judges  and  clerks  of  election,  and  declar- 
ing that  B.  &  C.  Comp.  §  1907,  shall  be  appli- 
cable to  such  elections,  a  local  option  election 
held  during  a  year  hi  which  the  general  election 
is  held,  is  a  ''general  election"  within  section 
1907,  providing  that  any  person  who  shall  in- 
duce another  to  come  into  any  precinct  with  in- 
tent that  he  shall  vote  at  any  general  election, 
at  a  place  where  he  is  not  a  resident,  shall  be 
punished,  and  proof  that  accused  induced  a  voter 
to  remove  into  a  precinct  of  which  he  was  not  a 
resident  to  vote  on  the  liquor  question  at  tbe 
general  election  of  the  year,  and  that  the  voter 
voted,  not  only  on  the  liquor  question,  but  for 


the  state,  district  county,  and  precinct  officers 
also,  showed  a  violation  of  the  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8062-3003;  vol.  8,  p. 
7069.] 

2.  Same. 

The  purpose  of  B.  &  C  Comp.  |  1907,  pro- 
viding that  one  who  shall  induce  a  voter  to  come 
into  any  precinct  with  intent  that  he  shall  vote 
at  any  general  election,  at  any  place  where  he 
is  not  a  resident,  shall  be  punished,  is  to  pre- 
vent colonization  of  voters;  and  hence  the  in- 
ducing of  a  voter  to  remove  into  any  precinct 
of  which  he  is  not  a  resident,  with  the  intention 
of  voting  there,  by  the  use  of  the  ballot  pro- 
vided for,  and  in  use  at  the  general  election, 
constitutes  the  gravamen  of  the  offense. 

3.  Same— Evidence. 

On  a  trial  for  inducing  a  voter  to  come  in- 
to a  precinct  with  intent  that  he  shall  vote  there- 
in, at  a  general  election,  in  violation  of  B.  & 
C.  Comp.  §  1907,  the  issue  is  whether  the  voter 
was  persuaded  by  accused  to  go  into  the  pre- 
cinct with  such  intention,  and  whether  such  a 
precinct  was  one  in  which  the  voter  was  not 
previously  a  resident,  and  evidence  of  legal  ad- 
vice received  by  accused  or  of  precautions  he 
took  to  ascertain  whether,  by  making  the 
change,  the  voter  would  be  a  legal  voter  in  such 
precinct,  is  immaterial. 

4.  Criminal  Law— Trial— Conduct  of  Court. 

The  judge,  in  the  trial  of  a  criminal  case 
before  a  iury,  should  not  express  his  personal 
views  and  feelings  as  to  the  guilt  or  Innocence 
of  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  5  1532.] 

5.  Same— Harmless  Error. 

Where  the  facts  constituting  a  violation 
of  B.  &  C.  Comp.  §  1907,  providing  that  one 
who  shall  induce  a  voter  to  come  into  a  pre- 
cinct, with  intent  that  he  shall  vote  at  an  elec- 
tion at  a  place  where  he  is  not  a  resident,  shall 
be  punished,  were  not  only  established  by  the 
state,  but  conceded  by  accused,  the  misconduct 
of  tbe  trial  judge,  consisting  of  expressions  of 
his  opinion  as  to  the  guilt  of  accused,  was 
within  section  1484,  requiring  the  court  on  ap- 
peal to  give  judgment  regardless  of  technical  er- 
rors, since  under  the  express  provisions  of  sec- 
tion 857,  subd.  1,  the  power  of  the  jury  to  pass 
on  the  effect  of  evidence  is  not  arbitrary,  but 
must  be  exercised  with  legal  discretion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  ft*  3085-3089.] 

6.  Same— Instructions— Obligations  of  Ju- 
ry. 

It  is  the  duty  of  the  court  in  a  criminal 
case  to  instruct  the  jury  as  to  the  law,  and  it 
is  the  duty  of  the  jury  to  apply  the  facts  found 
by  it  to  the  law  as  given  by  the  court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1803.] 

7.  Same— Direction  of  Verdict— Authority 
of  Court. 

In  a  criminal  case,  after  a  plea  of  not 
guilty,  the  court  cannot  direct  a  verdict  for  the 
state,  however  clear  the  proof  of  guilt  may  be. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  1728.) 

8.  Same— New  Trial— Authority  of  Court. 

Under  Const,  art.  1,  84  12,  16,  providing 
that  no  person  shall  be  put  in  jeopardy  twice 
for  the  same  offense,  and  the  jury  in  criminal 
cases  shall  have  the  right  to  determine  the  law 
and  the  facts,  under  the  direction  of  the  court 
as  to  the  law,  the  jury  in  a  criminal  case  may 
return  a  verdict  of  not  guilty,  however  clear 
the  proof  of  guilt  may  be,  and  the  court  is 
without  power  to  order  a  new  trial  by  reason 
thereof. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  2130.] 
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9.  Same— Pbesumptionb. 

The  presumption  is  that  juries  do  their 
duty,  and  the  court  on  appeal  must  assume  that 
a  jury  found  in  accordance  with  the  law,  and 
conceded  facts  under  the  interpretation  of  the 
law  as  given  by  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3034.] 

10.  Same— Harmless  Ebbob— Ebbondotjs  Ad- 
mission of  Evidence. 

Where  the  facts  essential  to  a  conviction, 
under  B.  &  C.  Comp.  §  1907,  providing  that  one 
inducing  a  voter  to  come  into  a  precinct  with 
intent  to  vote  at  a  general  election  at  a  place 
where  be  is  not  a  resident  shall  be  punished, 
were  established  by  the  state  and  conceded  by 
accused,  the  error,  if  any,  in  admitting  evidence 
that  accused  induced  other  persons  to  go  into 
the  precinct  at  the  same  time,  and  for  the  same 
purpose,  was  within  section  1484,  requiring  the 
court  on  appeal  to  disregard  technical  errors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  15,  Criminal  Law,  §§  8137-5143.] 

11.  Same  —  Instructions  —  Assumption  or 
Facts. 

It  is  not  prejudicial  error  for  the  court 
to  give  to  the  jury  the  conceded  facts  and  the 
law  applicable  thereto,  and  remarks  of  the 
court,  correctly  stating  the  law  and  application 
of  admitted  facts  thereto,  though  given  in  an 
improper  manner,  and  calculated  to  convey  to 
the  jury  its  belief  of  the  guilt  of  accused,  can- 
not be  presumed  prejudicial,  unless  it  appears 
that  as  to  some  of  the  essential  elements  of  the 
crime,  there  was  some  dispute  as  to  the  facts 
essential  to  establish  the  crime. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1754-1764.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L.  Frazer,  Judge. 

J.  W.  Reed  was  convicted  of  violating  the 
election  laws,  and  he  appeals.  Affirmed. 

Wm.  T.  Mulr  and  Ralph  E.  Moody,  for 
appellant.  A.  M.  Crawford,  Atty.  Gen.,  and 
Geo.  J.  Cameron,  Dlst.  Atty.,  for  the  State. 

KING,  C.  J.  W.  Reed  was  indicted  on  a 
charge  of  having  persuaded  Harry  Young, 
June  3,  1906,  to  remove  to  precinct  No.  37, 
of  Multnomah  county,  in  which  precinct  he 
was  not  then  an  inhabitant,  for  the  purpose 
of  his  voting  therein  at  a  general  election, 
to  be  held  throughout  the  state  of  Oregon  on 
the  following  day.  A  trial  was  had  In  De- 
cember of  the  same  year,  resulting  In  de- 
fendant's conviction  and  sentence ;  hence  this 
appeal. 

The  section  of  the  Code  under  which  Reed 
was  Indicted  became  a  law  In  1870  (Laws 
1870,  p.  22,  §  1),  and  is  as  follows:  "Any  per- 
son who  shall  by  promise  of  favor  or  re- 
ward, or  otherwise,  induce  or  persuade  any 
person  to  come  Into  this  state,  or  Into  any 
county  or  precinct  within  this  state,  for  the 
purpose  and  with  the  Intent  that  such  person 
shall,  by  so  changing  his  habitation,  vote  at 
any  geueral  election  which  may  hereafter 
be  held  In  this  state,  at  any  place  where  suth 
voter  or  person  Is  not  a  bona  fide  resident, 
shall  be  deemed  guilty  of  a  felony,  and  upon 
conviction  thereof  shall  be  punished  as  here- 
inafter provided."  B.  &  C.  Comp.  8  1907. 
Subsequently  there  was  passed  what  is 
known  as  the  "Local  Option  Law,''  recorded 


In  Sess.  Laws  1905,  p.  44,  section  5  of  which 
reads:  "The  provisions  of  section  1907 
*  •  •  of  Bellinger  and  Cotton's  Annotated 
Codes  and  Statutes  of  Oregon  shall  apply  to 
and  are  hereby  made  applicable  to  all  elec- 
tions held  under  the  provisions  of  this  act** 
The  act  further  provides  that  after  the  year 
1904  all  elections  held  under  the  provisions 
thereof  shall  be  held  on  the  first  Monday  in 
June  of  any  year,  and  "shall  be  held  at  the 
regular  voting  place  or  places  within  the 
proposed  limits  and  by  the  judges  and  clerks 
of  election  appointed  and  qualified  under  the 
general  election  laws  of  the  state,  *  •  * n 
making  the  election  laws  governing  general 
elections,  so  far  as  practicable,  applicable 
thereto. 

At  the  trial  the  state  proved,  among  other 
things,  that  defendant  Induced  Young  to  re- 
move to  precinct  No.  87,  of  which  he  was  not 
a  bona  fide  resident,  the  night  before  election, 
paying  his  expenses,  for  the  purpose  of  voting 
on  the  liquor  question  at  the  only  election 
held  on  that  day  throughout  the  state,  and 
that  he  voted  accordingly,  not  on  the  con- 
templated question  alone,  but  on  the  state, 
district,  county,  and  precinct  offices  as  well. 
This  was  testified  to  by  Harry  Young,  as 
well  as  by  defendant  when  called  in  his  own 
behalf.  At  the  close  of  the  taking  of  the  tes- 
timony on  behalf  of  the  state  defendant  mov- 
ed the  court  to  Instruct  the  Jury  to  direct 
a  verdict  in  his  favor,  alleging,  In  support 
thereof,  a  variance  between  the  proof  and 
crime  charged,  which  motion  was  denied. 
This  denial,  inter  alia,  is  assigned  as  er- 
ror. In  support  of  this  assignment  it  Is 
strongly  urged  that  the  purpose  of  Reed's 
solicitation  for  Young's  change  of  locality 
was  to  vote  at  the  special  election,  called  on 
that  day  for  a  special  purpose;  and,  al- 
though to  be  held  at  the  same  time  and  place 
of  the  general  election,  the  proof  to  such  ef- 
fect Is  at  variance  with  the  charges  made  in 
the  Indictment,  for  which  reason  It  is  main- 
tained that  all  evidence  adduced,  tending 
to  show  that  a  special  election  was  called  at 
that  time  and  place,  and  that  Young  was  per- 
suaded by  defendant  to  go  Into  the  precinct 
for  the  purpose  Indicated,  and  that  he  did 
vote  thereat,  should  have  been  excluded, 
and  a  verdict  directed  for  defendant  It  Is 
admitted  that  the  purpose  of  thus  inducing 
Young  to  remove  into  the  precinct  was  to 
vote  on  the  question  as  to  whether  local  op- 
tion should  prevail  in  that  precinct  or,  to 
use  defendant's  language,  was  that  he  "would 
vote  to  keep  precinct  No.  37  wet"  Now  con- 
ceding, as  contended,  that  the  election  called 
for  the  purpose  of  voting  on  this  question 
was  special  (Marsden  v.  Harlocker,  48  Or.  90, 
85  Pac.  328,  120  Am.  St.  Rep.  786),  the  only 
bearing  this  feature  had  on  the  case  was  that 
when  it  was  shown  that  the  various  steps  re- 
quired by  the  act  were  duly  taken,  it  estab- 
lished that  the  question  was  thereby  entitled 
to  be  placed  upon  the  ballot  to  be  voted  upon 
at  the  general  election  to  be  held  on  that  day. 
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for  which  purpose  the  testimony  complained 
of  was  admissible. 

Under  the  provisions  of  the  local  option 
act  (Sess.  Laws  1905,  p.  43,  §  3),  an  election 
can  be  held  oh  the  first  Monday  of  June  of 
any  year,  while  the  general  elections  occur 
biennially  on  the  first  Monday  of  that  month. 
When,  therefore,  a  special  election  is  called 
to  rote  upon  the  liquor  question,  during  a 
year  in  which  the  general  election  may  be 
held,  and  all  the  steps  essential  to  the  plac- 
ing of  the  question  to  be  submitted  upon  the 
ballot  are  duly  taken,  and  the  proposition 
submitted  is  placed  upon  the  ballot,  the  elec- 
tion at  which  such  ballot  may  be  used  and 
vote  cast  Is  the  general  election  held  by  the 
various  officers  provided  for  under  the  gen- 
eral statutes  on  the  subject ;  while  If  held 
during  any  other  year,  it  has  no  reference 
thereto,  and  Is  special  In  Its  fullest  sense. 
The  provision  contained  in  section  5  of  the 
local  option  act,  making  section  1907  of  the 
Code  applicable  to  that  act,  was  intended  to 
preclude  one,  charged  with  persuading  voters 
to  remove  into  another  precinct,  for  the  pur- 
pose of  voting  at  such  election,  from  defend- 
ing, on  the  ground,  as  here  asserted,  that 
it  was  special,  and  not  general,  without 
which  such  defense  would  have  been  avail- 
able If  such  special  election  were  held  during 
any  year  other  than  that  in  which  a  general 
election  may  be  held.  But  so  far  as  applica- 
ble to  an  election  held,  as  In  this  case,  on  the 
same  date  as  the  general  election,  It  Is  merely 
declaratory  of  what  the  law  would  have  been 
without  this  provision  Inserted  therein.  The 
two  elections,  In  this  instance,  were  not  held 
or  conducted  separately,  and  no  method  is 
provided  whereby  a  person  may  vote  at  one 
and  not  at  the  other,  any  more  than  for  a 
person  to  vote  for  one  candidate  and  not  for 
the  whole  ticket  Such  Is  possible,  it  Is  true, 
but  there  Is  no  method  provided  whereby  It 
can  legally  be  determined  how  the  person 
may  vote ;  and  it  is  not  to  be  presumed  that, 
when  a  voter  changes  his  precinct  to  vote  in 
some  special  locality,  although  on  account  of 
some  special  question,  be  will  vote  on  no  oth- 
er question,  nor  for  any  of  the  state,  district, 
or  county  candidates,  when  the  particular 
question  to  be  submitted  is  upon  the  same 
ballot 

Although  defendant's  primary  object  In 
persuading  Young  to  make  the  change,  as 
well  as  Young's  main  purpose,  was  to  vote  on 
prohibition,  it  was  with  full  knowledge,  by 
law  implied,  that,  during  that  year,  only  by 
voting  at  such  general  election  could  he  vote 
on  the  question  In  mlncl.  When  he  thus  ex- 
ercised his  electoral  franchise,  regardless  of 
whether  he  voted  upon  but  one  question  or 
upon  many,  or  for  the  entire  ticket,  he  was 
precluded  from  voting  at  any  other  polling 
place  in  the  state  or  county  at  that  election, 
thus  bringing  the  acts  charged,  established, 
and  admitted  clearly  within  the  purview  of 
section  1907  of  the  Code.    It  is  obvious, 


therefore,  that  when  the  statute  made  it  an 
offense  to  persuade  a  voter  to  change  his 
habitation  for  the  purpose  of  voting  "at  any 
general  election,"  it  was  intended  to  include 
voting  for  any  purpose  at  that  time  and  at 
such  election.  The  purpose  of  the  statute  fs 
to  prevent  colonization  of  voters  in  the  state, 
or  in  any  county  or  precinct  therein ;  hence 
the  Inducing  of  the  voter  to  remove  Into  any 
precinct  of  which  he  was  not  a  resident,  with 
the  Intention  of  voting  there  by  use  of  the 
ballot  provided  for  and  In  use  at  the  general 
election,  constitutes  the  gravamen  of  the  of- 
fense. It  was  accordingly  necessary,  in  the 
case  under  consideration,  in  order  to  Justify 
the  verdict  rendered,  only  to  show,  beyond 
a  reasonable  doubt  defendant's  intent  to 
have  the  voter  make  the  change  of  precincts 
for  the  purpose  of  voting  at  the  election  on 
June  4th,  and  that  such  change  was  made; 
and  such  was  the  effect  of  the  proof  submit- 
ted by  the  state  and  of  the  facts  admitted  by 
the  defense.  It  accordingly  follows  that  the 
Indictment  charges  sufficient  facts,  which 
are  sustained  by  ample  proof,  to  constitute 
the  crime  charged,  under  section  1907  of  the 
statute. 

The  defense  further  insists  that  when 
Young  removed  to  precinct  No.  37  before  elec- 
tion, having  lived  within  the  state  the  re- 
quired time,  he  became  a  resident  of  that 
precinct  and  accordingly  a  legal  voter  there- 
in, and  was  entitled  to  vote  at  such  elec- 
tion, and  that  If  not  entitled  thereby  to  vote, 
he  was  so  advised  by  good  lawyers,  and  In- 
tended no  crime,  which  he  was  not  permitted 
to  prove,  by  reason  of  which  error  is  alleged. 
The  question  whether  Young,  by  going  into 
the  precinct  and  remaining  overnight  was 
qualified  to  vote  there,  is  not  involved  here. 
Importing  voters  is  one  crime,  and  illegal 
voting  is  another.  Defendant  was  Indicted 
on  the  former  charge,  and,  as  before  stat- 
ed, the  gravamen  of  the  offense  consisted  In 
changing  from  his  precinct  to  another,  of 
which  he  was  not  an  Inhabitant  with  the 
intention  of  voting  therein;  and  when  prov- 
ed, the  crime  charged  was  established,  wheth- 
er the  vote  cast  by  reason,  of  the  change  was 
legal  or  not  Nor  was  It  necessary  that  be 
should  have  voted  at  all,  the  question  being, 
was  he  persuaded  by  defendant  to,  and  did 
he,  go  there  with  that  intention,  and  was 
that  a  precinct  in  which  he  was  not  pre- 
viously a  resident?  It  accordingly  follows 
that  it  was  not  material  to  the  issues  what 
advice,  legal  or  otherwise,  defendant  might 
have  received,  or  what  precautions  he  may 
have  taken  to  ascertain  whether  by  making 
the  change  Young  would  become  a  legal 
voter  In  the  new  precinct;  for  it  was  not  a 
question  as  to  whether  the  defendant  Intend- 
ed that  his  acta  should  constitute  a  crime, 
but  whether  he  Intended  to  perform  the  acts 
which  by  law  are  made  the  crime  charged. 
To  hold  otherwise  would  be  to  permit  Ig- 
norance of  the  law  to  be  pleaded  as  a  de- 
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fense  in  criminal  actions.  The  evidence  of- 
fered for  that  purpose  was  clearly  inad- 
missible, and  was  properly  excluded. 

Numerous  other  errors  are  assigned,  for 
which  a  reversal  is  sought ;  and  briefly  sum- 
marized are  (1)  that  for  the  purpose  of  show- 
ing an  intent  on  the  part  of  defendant  to  per- 
suade Young  to  change  his  residence,  in  vio- 
lation of  section  1907  of  the  Code,  evidence 
was  admitted,  showing  that  he  had  induced 
others  to  go  into  the  precinct  at  the  same 
time  and  for  the  same  purpose ;  (2)  that  the 
trial  judge,  during  the  progress  of  the  trial, 
in  the  presence  of  the  Jury,  expressed  his 
opinion  to  the  effect  that  the  removal  of 
Young  and  others  into  precinct  No.  37,  in  the 
manner  and  under  the  circumstances  testified 
to,  did  not  entitle  any  of  them  to  vote ;  and 
that  "It  is  so  nonsensical  that  the  court  can- 
not entertain  at  all  that  anybody  would  give 
such  advice  in  good  faith,"  and  that  "no 
one  of  any  Intelligence"  would  so  advise  or 
entertain  such  a  thought  for  a  moment — 
that  a  "10  year  old  boy"  would  know  better, 
etc.;  (3)  that  after  counsel  for  the  defense 
had  offered  to  read  to  the  jury  the  penal- 
ty for  the  crime  charged,  and  was  prevented 
by  the  court,  the  judge  thereof  remarked  to 
defendant's  counsel,  "You  keep  harping  about 
the  penalty,  and  because  you  do,  I  will  say 
right  here  that  I  understand  the  penalty 
may  be  only  a  fine,"  and  upon  one  of  the 
counsel  for  the  defense  adding  that  the  pen- 
alty also  carried  with  it  a  forfeiture  thereafter 
to  hold  office,  the  court  Interjected,  "Which 
can  be  removed  by  a  pardon,  and  which,  I 
believe,  as  far  as  my  experience  goes,  is 
generally  removed,"  further  explaining  that 
he  made  this  remark  to  prevent  counsel  from 
"playing  upon  the  sympathies  of  the  Jury"; 
(4)  that  the  court,  among  Its  instructions, 
told  the  Jury  that  the  verdicts  of  juries  are 
seldom  set  aside  and  new  trials  ordered, 
and  that  "your  findings  on  the  facts  of  any 
case  will  not  be  disturbed,  unless,  as  has 
happened  in  rare  Instances,  it  appears  that 
there  was  a  total  disregard  of  the  facts  on 
the  part  of  the  jury,  or  the  Jury  was  laboring 
under  some  passion  or  prejudice,  then  It  is 
the  province  of  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial.  But  I  think  I 
need  not  have  mentioned  that,  because  it 
only  happens  In  very  rare  cases,  and  I  will 
not  say  more  on  that  subject  But  you  are 
the  exclusive  judges  of  the  facts  in  this  case, 
and  your  findings  of  the  facts  will  be  con- 
clusive." Other  remarks  of  like  import  were 
made  during  the  progress  of  the  trial,  but  the 
above  are  sufficient  to  Illustrate  the  points 
urged  In  this  respect  The  remarks  were 
highly  Improper,  and  the  manner  In  which 
they  were  used  would,  no  doubt,  Impress  the 
average  jury  with  the  belief  that  the  court 
believed  the  defendant  guilty,  and  in  a 
case  where  there  Is  any  controversy  as  to 
the  facts,  or  as  to  the  conclusions  deducible 
therefrom,  would  necessarily  work  to  the 
prejudice  of  the  accused.   It  Is  also  apparent 


that  he  would  have  the  jury  know  that  If 
they  found  the  defendant  guilty,  they  need 
have  no  fears  that  their  verdict  would  be 
set  aside.  Defendant's  counsel  urge  that  the 
court,  in  effect,  told  the  Jury  that  If  they 
found  defendant  not  guilty,  their  verdict 
would  be  set  aside,  and  a  new  trial  ordered. 
But,  while  the  remarks  are  possibly  open  to 
this  construction,  we  think  the  above  Inter- 
pretation was  the  one  intended  and  under- 
stood, especially  in  view  of  the  closing  re- 
mark of  the  court,  informing  the  Jury  they 
were  the  exclusive  judges  of  the  facts,  and 
their  findings  on  the  facte  would  be  con- 
clusive upon  the  court 

It  is  clear  in  this  Instance  as  well  as  in 
others  alluded  to,  that  the  learned  court  be- 
low, in  violation  of  both  the  letter  and  spirit 
of  our  statute,  too  frequently  let  its  views 
and  personal  feelings  creep  Into  the  trial 
of  the  case.  Such  a  course  should  not  be 
pursued  In  the  trial  of  any  cause  before  a 
jury  In  any  court  As  stated  by  Mr.  Justice 
Thayer,  In  State  v.  Clements,  15  Or.  237,  245. 
14  Pac.  410,  413:  "If  there  Is  any  one  virtue 
in  the  Judicial  mind  entitled  to  superior 
excellence,  It  Is  patience  to  hear  and  deter- 
mine matters  involving  the  rights  and  lib- 
erties of  those  charged  with  the  commission 
of  a  crime.  It  Is  the  highest  aim  of  the 
courts  to  Insure  parties  arraigned  at  the  bar 
of  Justice  a  fair  and  impartial  trial,  and  to 
avoid  the  least  semblance  Indicating  that 
the  prosecution  Is  maintained  through  a 
spirit  of  vindlctiveness."  But  In  discussing 
this  feature,  Mr.  Justice  Gary,  an  eminent 
jurist,  iu  the  case  of  Kane  v.  Kinnare,  69 
111.  App.  83,  observes,  in  extenuation  of  the 
unguarded  remarks  of  trial  courts  on  such 
occasions,  that  from  his  experience  of  25 
years  as  a  trial  judge  and  In  the  trial  of 
cases  before  juries,  he  had  found  that  "one 
of  the  greatest  difficulties  of  a  nisi  prius 
Judge  Is  to  keep  his  mouth  shut,"  in  support 
of  which  he,  in  reversing  the  case  mentioned, 
cites  various  cases  in  the  appellate  courts  of 
that  state,  In  which  he,  during  the  time  he 
held  such  position,  had  been  reversed  on  ac- 
count of  such  difficulty. 

But  notwithstanding  the  remarks  complain- 
ed of  were  Inappropriate,  and  not  In  harmony 
with  the  provisions  of  the  statute  governing 
the  conduct  of  courts  In  trial  of  Jury  cases, 
we  are  confronted  with  the  question  as  to 
whether  the  errors  committed  In  this  respect 
were  prejudicial  to  defendant  or  whether 
his  rights  have  In  any  manner  been  impair- 
ed thereby.  If  answered  in  the  affirmative, 
it  becomes  Imperative  that  a  new  trial  be 
granted;  but  if  defendant  by  reason  thereof 
has  not  been  injured,  it  Is  clearly  Incumbent 
upon  us,  under  B.  &  C.  Coinp.  §  1484,  to  af- 
firm the  Judgment.  The  section  of  the  Code 
alluded  to  provides  that,  "after  hearing  *be 
appeal  the  court  must  give  Judgment  with- 
out regard  to  the  decisions  of  questions  which 
were  In  the  discretion  of  the  court  below,  or 
to  technical  errors,  defects,  or  exceptions 
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which  do  not  affect  the  substantial  rights  of 
the  parties."  Looking  Into  the  effect  thereof, 
we  find  that  all  of  the  facts  essential  to  con- 
stitute a  crime  under  the  indictment  were 
not  only  established  by  the  state,  but  con- 
ceded and  testified  to  by  defendant  while  on 
the  witness  stand,  as  well  as  admitted  by  his 
counsel  throughout  the  argument  It  Is  con- 
ceded that  Young  was  not  a  bona  fide  resi- 
dent of  the  precinct  to  which  he  had  removed 
on  the  eve  of  election ;  that  he  went  there  for 
the  purpose  of  voting  on  the  liquor  question 
at  the  election  to  be  held  on  the  following 
day,  June  4th ;  that  he  was  to  use  the  same 
ballot,  and  vote  at  the  same  time  and  place, 
on  that  question  as  upon  any  other  matters, 
including  candidates  for  whom  he  might 
desire  to  east  a  ballot ;  and  that,  In  con- 
sideration of  having  his  hotel  bill  paid,  he 
was  by  defendant  induced  to  go  there  for 
the  purpose  indicated.  Under  these  facts 
the  crime  charged  was  completely  established 
and  admitted.  True,  counsel  Insist  that  no 
admission  was  made  nor  evidence  given  that 
Young  was  persuaded  to  vote  at  a  general 
election;  that  the  election  was  special,  etc. 
But  this  is  merely  a  refusal  to  admit  the 
conclusion.  The  defendant  concedes  the  facts 
which  could  lead  to  the  one  conclusion  only, 
and  that  contrary  to  the  contention  insisted 
upon  by  him,  which,  as  held,  constituted  the 
crime  charged.  The  only  question  of  Inten- 
tion Involved  was  one  of  fact,  being  whether 
Reed  intended  to  have  Young  change  his  hab- 
itation for  the  purpose  of  voting,  and  as  to 
whether  he  intended  that  Young  should  do 
as  he  requested  him  to  do.  That  such  was 
his  intention,  defendant  admitted  throughout 
the  trial ;  that  is  to  say,  he  admitted  procur- 
ing the  change  by  Young,  hi  order  that  he 
should  vote  In  that  precinct,  at  the  election 
to  be  held  on  that  date,  to  keep  the  precinct 
"wet"  If  there  were  any  dispute  on  these 
facts,  the  remarks  and  Instructions  of  the 
court  complained  of  would  be  presumed  prej- 
udicial to  defendant.  Matasce  v.  Hughes, 
7  Or.  39,  33  Am.  Rep.  696;  State  v.  Morey, 
25  Or.  241,  35  Pac.  655,  36  Pac.  573.  But,  in 
view  of  the  conceded  facts,  what  difference 
could  It  have  made  in  the  verdict  of  the 
Jury  under  the  law?  "Their  power  of  judg- 
ing of  the  effect  of  evidence  is  not  arbitrary, 
but  to  be  exercised  with  legal  discretion,  and 
In  subordination  to  the  rules  of  evidence." 
B.  &  C.  Comp.  S  857,  subd.  1.  See,  also  Id.  if 
1409,  1410.  It  was  the  duty  of  the  court  to 
instruct  the  jury  as  to  the  law,  and  the 
duty  of  the  jury  to  apply  the  facts  found  by 
It  to  the  law  as  given  It  by  the  court;  and, 
unless  they  should  have  disbelieved  the  wit- 
nesses on  the  part  of  both  the  state  and  the 
defendant  as  well  as  the  defendant  himself, 
they  could  not  consistent  with  their  sworn 
duty  as  jurors,  have  found  otherwise  than  as 
they  did.  It  is  true  that  the  court  cannot, 
In  a  criminal  case,  after  a  plea  of  "not  guilty" 
has  been  entered  at  the  trial,  direct  a  verdict 
for  the  state,  however  clear  the  proof  of  guilt 


may  be  (6  Am.  &  Eng.  Ency.  Law,  p.  983) ; 
and  the  jury  In  this  case  could  have  return- 
ed a  verdict  of  not  guilty  If  they  had  chosen 
to  do  so  (Const.  Or.  art.  1,  §  16),  and  the 
court  would  have  been  without  the  power  to 
order  a  new  trial  by  reason  thereof  (Const. 
Or.  art.  1,  8  12;  12  Cyc.  589,  note  61,  and 
cases  thereunder;  11  Ency.  PI.  &  Pr.  61). 
But  we  cannot  presume  that  the  Jury  would 
have  so  violated  its  sworn  duty  as  to  have 
done  so.  The  presumption  is  that  the  juries 
do  their  duty,  by  reason  of  which  we  must 
assume  in  the  case  before  us,  that  the  Jury 
would  have  found  in  accordance  with  the 
law  and  conceded  facts,  under  the  Interpreta- 
tion of  the  law  as  given  it  by  the  court 
which  could  have  led  to  but  the  one  result 
mentioned.  Had  none  of  the  proof,  relative 
to  others  having  been  induced  by  defendant 
to  go  there  also,  been  offered,  the  admissibili- 
ty of  which  we  do  not  determine,  and  had 
none  of  the  remarks  complained  of  been 
made,  the  result  could  not  have  been  other- 
wise than  it  was,  unless  the  jury  had  totally 
disregarded  not  only  the  law,  of  which  It  was 
the  duty  of  the  court  to  apprise  them  (State 
v.  Whitney,  7  Or.  386,  391),  but  would  have 
acted  In  total  disregard  of  the  conceded  facts 
as  well.  Such  were  within  the  range  of  pos- 
sibilities, but  It  would  be  a  violent  presump- 
tion indeed  so  to  assume  in  order  to  predi- 
cate the  error  essential  to  a  new  trial  of  the 
cause.  We  think  this  case  comes  within  both 
the  letter  and  spirit  of  section  1484  of  the 
Code  above  quoted. 

In  discussing  the  right  of  the  court  to  nar- 
rate to  the  Jury  the  admitted  facts,  Mr.  Chief 
Justice  Kelly,  in  State  v.  Whitney,  said: 
"And  unless  clearly  admitted  to  be  true  by 
the  accused  upon  his  trial,  the  court  had 
no  right  to  say  to  the  jury  that  it  was  proven, 
however  strong  the  testimony  may  have 
been."  The  court  In  that  case  had  told  the 
jury  that  Hibert  whose  death  was  one  of  the 
subjects  of  Inquiry,  "was  clearly  proven  by 
the  state  to  have  been  killed  hi  Marlon  coun- 
ty by  a  gunshot  wound,"  in  respect  to  which 
the  court  further  say:  "It  was  an  objec- 
tionable Instruction  to  assume  that  this  fact 
was  proven,  as  it  was  for  the  jury  to  say 
whether  it  was  or  was  not  Although  ob- 
jectionable, It  probably  worked  no  Injury  to 
the  defendant  for  it  appears  In  the  fifth  ex- 
ception that  he  had  admitted  the  fact  that 
Hibert  had  been  killed  by  a  gunshot.  And 
when  this  admission  was  made  by  him  the 
court  had  a  right  to  say  to  the  jury  that  it 
was  an  admitted  fact  that  Hibert  was  killed 
In  that  manner."  It  Is  thus  apparent  that 
since  instructions  under  such  circumstances 
are  permissible,  remarks  of  the  court  cor- 
rectly stating  the  law  and  application  of  the 
admitted  facts  thereto,  although  given  In  an 
improper  manner,  and  calculated  to  convey  to 
the  Jury  Its  belief  In  defendant's  guilt,  cannot 
be  presumed  prejudicial,  unless  it  appear 
that,  as  to  some  of  the  essential  elements  of 
the  crime  charged,  there  was  at  least  some 
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question  or  dispute  as  to  the  facts  tending 
to  establish  the  charge  against  the  accused. 
It  thus  appears  to  be  the  settled  policy  in 
tbls  state  that  it  is  not  prejudicial  error  for 
the  court  to  give  to  the  Jury  the  conceded 
facts  and  law  applicable  thereto.  While,  as 
indicated,  the  trial  Judge  is  not  at  liberty  to 
express  his  personal  views  as  to  the  guilt 
or  innocence  of  the  accused,  and  should  not 
do  so,  and  in  the  case  in  band  had  more  to 
say  on  the  subject  than  was  proper,  it  would 
be  difficult  Indeed,  under  the  admitted  facts, 
to  see  how  the  defendant  could  have  in  any 
manner  been  prejudiced  thereby. 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  of  the  court  below  should  be 
affirmed. 


ELLIOTT  v.  BOZORTH  et  a!. 
(Supreme  Court  of  Oregon.   Oct.  13,  1908.) 

1.  Appeal  and  Error— Undertaking  —  Suf- 
ficiency—Signature  of  Appellant. 

Under  B.  &  C.  Comp.  §  550,-  providing  that 
the  undertaking  of  an  appellant  shall  be  given 
with  one  or  more  sureties,  etc,  appellant  need 
not  sign  an  undertaking  on  appeal;  and, 
where  a  joint  notice  of  appeal  is  signed  by  each 
appellant  by  their  attorneys,  and  a  joint  under- 
taking on  appeal  is  executed  by  one  of  the  ap- 
pellants and  sureties,  a  joint  appeal  is  perfected, 
as  against  the  objection  that  the  other  appel- 
lant did  not  sign  the  undertaking. 

2.  Same— Joint  Appeal— Transcript. 

On  a  joint  appeal  one  transcript  is  suffi- 
cient. 

3.  Mortgages  —  Absolute  Deeds  as  Mort- 
gages—Parol  Evidence. 

A  deed  absolute  on  its  face  may  be  shown 
by  parol  to  be  a  mortgage. 


4.  Same— Presumptions. 

The  burden  of  showing  that  a  deed  was  in- 
tended as  a  mortgage  rests  on  the  one  who  as- 
serts that  fact,  whicb  must  be  shown  by  clear 
and  satisfactory  evidence. 

[Ed.  Note.— For  casrg  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  90.] 

5.  Same. 

The  rule  that,  where  the  result  of  the  evi- 
dence on  the  issue  whether  a  deed  absolute  on 
its  face  was  a  mortgage  is  to  produce  doubt,  the 
courts  incline  to  construe  the  transaction  to  be 
a  mortgage  applies  where  there  is  an  agreement 
to  reconvey. 

6.  Same— Intention  of  Pasties. 

Whether  a  deed  absolute  on  its  face  was  In- 
tended as  a  mortgage  depends  on  the  intention 
of  the  parties  as  determined  from  a  considera- 
tion of  the  circumstances,  the  pecuniary  relation 
of  the  parties,  their  previous  negotiations,  their 
contemporaneous  acts  and  declarations,  and 
subsequent  acts  and  admissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  85.] 

7.  Same. 

On  the  issue  whether  a  deed  absolute  on 
its  face  was  intended  as  a  mortgage,  the  subse- 
quent acts  and  admissions  of  the  parties  must 
be  considered  as  evidence  corroborative  of  a  pre- 
viously existing  intent  shown  to  exist. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  111.] 


8.  Frauds,  Statute  of— Sale  of  Land — Con- 
tract—Abandonment— Necessity  of  Wait- 
ing. 

A  written  contract  to  convey  land  may  be 
abandoned  by  parol. 

9.  Trusts— Resulting  Trusts. 

A  mortgagor  to  save  foreclosure  costs  con- 
veyed the  premises  to  the  mortgagee,  who  gave 
to  the  mortgagor  an  option  to  repurchase  within 
a  specified  time.  After  the  expiration  of  the  op- 
tion, the  mortgagee  executed  a  bond  for  deed 
to  a  third  person.  The  mortgagor  who  induced 
the  third  person  to  purchase  did  not  assume  any 
obligation  to  pay  the  consideration  or  any  part 
of  it.  Held,  that  the  mortgagor  had  no  equita- 
ble interest  in  the  contract  of  purchase. 

10.  Mortgages— Absolute  Deeds  as  Mort- 
gages— Evidence— Sufficiency. 

Evidence  held  not  to  show  that  a  deed  ab- 
solute on  its  face  was  a  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  108-111.] 

Appeal  from  Circuit  Court,  Tillamook  Coun- 
ty; William  Galloway,  Judge. 

Suit  by  George  W.  Elliott  against  Scott 
Bozorth  and  another.  From  a  decree  for 
plaintiff,  defendants  appeal.  Reversed  and 
dismissed. 

Plaintiff  and  his  father,  Francis  N.  Elliott, 
were  joint  equal  owners  and  tenants  in  com- 
mon of  145.52  acres  of  land,  situate  in  Tilla- 
mook county,  about  8  or  10  miles  west  of 
the  city  of  Tillamook.  On  October  20,  1898, 
tbey  jointly  mortgaged  tbls 'land  to  defend- 
ant Waterman,  to  secure  the  payment  of  a 
loan  of  $475,  made  by  him  to  plaintiff,  which 
was  evidenced  by  their  joint  and  several 
note  of  the  same  date,  payable  two  years  aft- 
er date,  with  Interest  at  the  rate  of  10  per 
cent  per  annum,  payable  annually.  About 
the  time  or  shortly  after  the  maturity  of  the 
debt  Francis  Elliott,  Sr.,  died  Intestate,  his 
interest  in  the  land  devolving  upon  his  three 
sons,  including  plaintiff,  and  two  daughters. 
In  December,  1900,  nothing  having  been  paid 
on  the  debt,  Waterman  directed  foreclosure 
proceedings  to  be  brought  if  the  debt  were  not 
paid.  But,  by  a  mutual  arrangement  between 
Waterman  and  plaintiff,  such  proceedings 
were  deferred  to  give  the  latter  an  oppor- 
tunity to  procure  from  his  brothers  and  sla- 
tes a  conveyance  of  their  interests  to  him, 
so  that  he  might  sell  the  place,  and  save 
something  for  himself,  or,  on  his  failure  to 
sell,  convey  the  same  to  Waterman  in  settle- 
ment of  the  debt  By  July  2,  1902,  plaintiff 
had  procured  conveyances  from  all  of  his 
brothers  and  their  wives,  and  from  his  two 
sisters  and  the  husband  of  one,  but  not  from 
one  Henry  Ruhl,  husband  of  the  other.  Plain- 
tiff, however,  had  failed  to  consummate  any 
sale,  and  on  July  21,  1902,  be  executed  and 
delivered  to  Waterman's  attorney  at  Tilla- 
mook city  a  general  warranty  deed  purport- 
ing to  convey  the  land  to  Waterman  for  the 
consideration  of  $665,  expressed  therein,  that 
sum  being  the  amount  of  the  debt  on  October 
20th  of  that  year.  On  July  28th  Waterman, 
at  Baker  City,  executed  and  forwarded  to  his 
attorney  at  Tillamook,  for  delivery  to  plain- 
tiff, together  with  plaintiffs  note,  an  option 
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to  repurchase  the  same  within  one  year  from 
October  1,  1902,  for  the  sum  of  $665  and  in- 
terest on  that  sum  from  that  date  at  10  per 
cent,  together  with  the  sum  of  $24.70,  taxes 
paid  by  Waterman,  and  any  taxes  that  he 
might  pay  thereafter.  Whether  the  option 
and  notes  were  delivered  to  plaintiff  by  Wa- 
terman's attorney  is  a  disputed  question,  and 
is  to  be  determined,  but  on  August  1st  the 
deed  was  placed  on  record  by  Eddy.  Plain- 
tiff failed  to  exercise  any  right  to  repurchase 
under  the  option,  and  on  May  21,  1006,  Wa- 
terman sold  and  conveyed  the  premises  to 
Scott  Bozorth  for  the  sum  of  $900  net  to 
him,  receiving  $300  at  the  time,  and  taking  a 
mortgage  for  $600.  On  November  18,  1906, 
plaintiff  brought  this  suit  to  enforce  a  re- 
demption of  the  premises,  alleging  that  be 
is  the  owner  thereof,  and  has  at  all  times 
been  in  possession;  that  his  deed  to  Water- 
man was  Intended  as  a  mortgage  to  secure  an 
indebtedness  of  the  plaintiff  to  the  defendant 
Waterman  in  the  sum  of  $665  and  interest 
at  10  per  cent  per  annum  from  October  1, 
1902,  together  with  any  sum  which  Water- 
man had  paid,  or  should  thereafter  pay,  as 
taxes  upon  said  real  property ;  that  this  debt 
was  due  and  payable  October  1,  1903,  but  | 
that  Waterman,  on  May  21,  1906,  conveyed 
the  land  to  Scott  Bozorth;  that  Bozorth 
bought  with  notice  of  plaintiff's  alleged  rights. 
The  defendants  answered  separately.  Wa- 
terman, by  general  denial,  traversed  the  en- 
tire complaint,  excepting  that  he  had  convey- 
ed the  land  to  Bozorth,  and,  as  an  affirma- 
tive defense,  sets  forth  a  detailed  history  of 
bis  transactions  with  plaintiff  respecting  the 
making  of  the  original  loan,  the  taking  of  the 
mortgage,  and  in  substance  that,  to  avoid  the 
expense  and  delay  of  foreclosing  the  mort- 
gage, plaintiff  offered  to  convey  the  land  to 
him  in  settlement  and  payment  of  the  debt 
which  he  did,  and  that  defendant  accepted 
of  the  title  to  the  land  In  payment  of  the 
notes  which  he  surrendered  and  delivered  to 
plaintiff;  that  plaintiff  thereafter  never  had 
any  possession  or  right  of  possession,  except 
as  given  him  by  defendant  subsequent  to  the 
execution  of  the  deed.  Defendant  Bozorth 
denied  all  the  material  averments  of  the  com- 
plaint excepting  the  conveyance  to  him  of 
the  land,  and  affirmatively  alleged  that  he 
had  no  notice,  actual  or  constructive,  of  plain- 
tiff's alleged  equitable  rights,  and  that  be 
was  purchaser  in  good  faith  and  for  valuable 
consideration.  The  cause  being  at  issue  on 
plaintiffs  reply,  a  trial  was  had,  and  findings 
made  in  plaintiff's  favor  on  which  a  decree 
was  entered,  from  which  both  defendants 
have  appealed. 

H.  T.  Botts  and  John  K.  Kollock,  for  appel- 
lants.  R.  R.  Duniway,  for  respondent 

SLATER,  C.  (after  stating  the  facts  as 
above).  Two  principal  questions  are  present- 
ed by  the  record,  which  are:  (1)  Was  the 
deed  Intended  to  be  only  a  mortgage;  and 


(2)  if  so,  did  Bozorth  buy  with  notice?  If 
the  first  Is  determined  against  plaintiff's  con- 
tention, the  second  becomes  immaterial.  Plain- 
tiff's counsel,  however,  first  argue  that  an  ap- 
peal to  this  court  has  not  been  perfected 
by  defendant  Waterman,  and  that  therefore 
the  decree,  which  established  the  relation- 
ship of  mortgagor  and  mortgagee  between 
them,  has  become  binding  as  to  him,  and  / 
consequently  the  only  matter  left  for  deter- 
mination is  whether  Bozorth  is  a  bona  fide 
purchaser  for  value.  But  counsel  are  in 
error  as  to  their  premise.  Defendants  gave 
a  joint  notice  of  appeal,  signed  by  each  of 
them  by  their  respective  attorneys.  A  Joint 
undertaking  on  appeal  was  also  filed,  where- 
in the  surety  undertakes  and  promises  on  the 
part  of  the  appellants  "that  the  said  appel- 
lants will  pay  all  damages,  costs,  and  dis- 
bursements which  may  be  awarded  against 
them  on  the  appeal."  It  was  executed  by 
defendant  Bozorth  and  the  surety;  but,  be- 
cause it  was  not  executed  by  Waterman,  it  is 
claimed  that  it  Is  not  his  bond.  It  has  been 
held  by  this  court,  in  Drouilhat  v.  Rottner,  13 
Or.  493,  11  Pac.  221,  that  it  is  not  essential 
that  the  appellant  himself  should  sign  the 
{  undertaking  on  appeal  from  a  justice's  judg- 
ment, because  the  appellant  is  already  bound, 
and.no  purpose  could  be  served  by  his  join- 
ing with  the  sureties.  Curtis  v.  Richards,  9 
Cal.  38.  The  language  of  the  justice's  Code 
there  construed  is  substantially  the  same  as 
section  550,  B.  &  C.  Comp.,  under  which  the 
present  appeal  was  perfected.  That  case  must 
be  taken  as  conclusive  of  the  question  pre- 
sented here.  It  is  also  claimed  that  no  tran- 
script has  been  filed  on  the  part  of  Water- 
man. There  is  a  sufficient  transcript  on  file, 
and,  the  appeal  being  joint  it  is  not  neces- 
sary that  each  party  appealing  should  file 
a  separate  transcript   One  is  sufficient. 

We  come  now  to  the  consideration  of 
whether  the  deed  was  In  fact  a  mortgage.  It 
is  generally  held  that  a  deed  absolute  on  Its 
face  may  be  shown  by  parole  to  have  been 
intended  as  a  mortgage  to  secure  the  payment 
of  money,  and  such  is  the  settled  law  of 
this  state.  Stephens  v.  Allen,  11  Or.  188,  8 
Pac  168 ;  Swegle  v.  Belle,  20  Or.  323,  25  Pac. 
633;  Kramer  v.  Wilson,  49  Or.  333,  9Q  Pac. 
183.  However,  the  presumption  is  that  the 
deed  is  what  It  purports  upon  its  face  to  be, 
and  the  burden  of  showing  that  it  was  really 
Intended  as  a  mortgage  rests  upon  the  one 
who  asserts  that  to  be  a  fact  which  must  be 
shown  by  clear  and  satisfactory  evidence. 
Albany  &  Santiam  W.  D.  Co.  v.  Crawford,  11 
Or.  243,  4  Pac.  113 ;  27  Cyc.  1017,  1018.  It 
was  said  by  this  court  in  Stephens  v.  Allen 
that  when  the  result  of  the  evidence  Is  to 
produce  doubt  the  courts  incline  to  construe 
the  transaction  to  be  a  mortgage.  Especial* 
ly  would  that  rule  apply  where  there  is  an 
agreement  to  reconvey,  as  in  this  case.  Jones 
on  Mortgages  (6th  Ed.)  379.  There  it  Is  said 
that  courts  generally  Incline  against  condi- 
tional sales,  and  give  the  benefit  of  any  doubt 
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arising  upon  the  evidence  In  favor  of  the 
grantor's  right  to  redeem.  But  the  intent  of 
the  parties  is  the  governing  factor.  It  is 
this  which  must  be  sought,  and  where  it  can 
be  ascertained,  it  must  prevail,  and  it  is 
essential  that  the  understanding  and  inten- 
tion of  both  parties,  grantee  and  grantor, 
should  concur  to  convert  a  deed  absolute  in 
its  terms  into  a  mortgage.  27  Cyc.  1007. 
The  intent  must  be  sought  in  the  circum- 
stances surrounding  the  transaction,  the  pe- 
cuniary relations  of  the  parties,  their  pre- 
vious negotiations,  and  their  acts  and  dec- 
larations contemporaneous  with  the  making 
of  the  deed.  Their  subsequent  acts  and  ad- 
missions respecting  the  subject-matter  of  the 
contract,  while  material  and  relevant,  are 
to  be  considered  rather  as  evidence  corrobora- 
tive of  a  previously  existing  Intent  shown  to 
exist 

With  this  preliminary  statement  of  the 
law  applicable  to  the  case,  we  approach  the 
facta  Defendant  Waterman  resides  and  Is 
engaged  in  business  at  Baker  City,  in  the 
extreme  eastern  section  of  the  state,  while 
plaintiff  resides  In  the  extreme  western  sec- 
tion, and  in  the  immediate  vicinity  of  the 
premises  in  dispute.  At  the  time  of  the  orig- 
inal transaction  Waterman  was  in  Tillamook 
city  upon  a  summer's  excursion,  and  was  a 
stranger  there.  While  there  he  contracted  to 
buy  of  plaintiff  some  residence  property  In 
that  city,  and  loaned  him  $475,  the  amount 
of  the  original  mortgage  debt,  to  enable  plain- 
tiff to  liquidate  certain  record  Hens  incumber- 
ing the  title  to  the  property,  which  he  had 
contracted  to  sell  to  Waterman.  The  loan 
was  not  made  by  Waterman  to  secure  the 
interest,  for  he  was  not  in  the  business  of 
loaning  money,  but  it  was  made  to  accommo- 
date plaintiff  and  enable  him  to  invest  Water- 
man with  a  clear  title  to  the  property,  which 
he  was  buying.  At  the  suggestion  of  plaintiff 
B.  L.  Eddy,  an  attorney  of  that  place,  was 
employed  by  both  parties  to  perform  the 
necessary  legal  services  in  consummating  the 
loan  and  the  sale.  After  this  was  done  Wa- 
terman returned  to  his  home  at  Baker  City, 
and  thereafter  Intrusted  his  legal  business 
in  Tillamook  to  Mr.  Eddy.  Plaintiff  then  re- 
sided in  Tillamook  City,  and  had  agreed  with 
Eddy,  as  part  of  the  consideration  for  making 
the  loan,  to  move  on  to  the  mortgaged  prem- 
ises and  improve  it.  The  land  Is  8  or  10  miles 
west  of  that  place,  and  forms  a  part  of  a 
peninsula  or  sand  spit,  separating  the  bay 
from  the  ocean,  and  Is  called  the  "Sand  Spit 
Place."  It  is  wild  land,  having  some  timber 
and  brush  upon  It,  hard  to  reach,  except  by 
rowboat  across  the  bay,  and  only  about  Ave 
acres  thereof  were  Inclosed  with  a  fence, 
which  was  then  in  a  dilapidated  condition. 
Within  this  inclosure  was  an  old  house,  prac- 
tically uninhabitable.  At  the  date  of  the  mort- 
gage the  place  was  appraised  by  Eddy,  as 
Waterman's  agent,  to  be  worth  about  $1,000, 
but  to  make  the  security  satisfactory  the 
former  relied  upon  plaintiffs  promise  to  go 


upon  and  improve  the  place,  which  he  never 
did,  but  he  did  go  to  a  place  a  mile  or  more 
distant  therefrom,  where  he  continued  to 
live,  but  pastured  some  stock  on  this  place. 

Plaintiff  failed  to  pay  the  first  installment 
of  Interest  when  due,  but  gave  a  note  for  the 
amount,  which  was  sent  to  the  latter  at  Bak- 
er City.  He  heard  no  more  from  plaintiff 
until  after  the  maturity  of  the  debt,  when  on 
December  29,  1900,  he  sent  the  notes  to  Eddy 
for  collection  saying,  to  him :  "If  Elliott  will 
pay  all  the  interest  due,  I  Just  as  soon  let  the 
mortgage  run  as  long  as  said  interest  is  paid 
annually*  but  I  understand  that  Elliott  is 
rather  slow  in  paying  his  obligations.  So  I 
wish  you  to  do  which  you  think  best  accord- 
ing to  your  own  Judgment,  and  If  necessary 
you  may  have  to  foreclose  the  mortgage." 
Eddy  testifies  that  he  told  plaintiff  that  the 
loan  must  be  paid  or  it  would  be  foreclosed, 
and  that  Elliott  said  he  had  no  hope  of  pay- 
ing unless  he  could  sell  the  place.  Elliott 
substantially  confirms  this  evidence,  and  it 
is  quite  clear  that  both  parties  understood, 
at  the  beginning  of  the  negotiation  resulting 
In  the  making  of  the  deed,  that  foreclosure 
must  proceed  If  the  debt  were  not  paid.  El- 
liott swears  that  he  made  the  offer  to  deed 
the  property  If  he  could  not  sell.  A  compli- 
cation, however,  had  arisen,  which  at  the 
time  prevented  plaintiff  from  conveying  to 
Waterman  or  to  a  purchaser  if  one  were  se- 
cured. This  was  occasioned  by  the  death  of 
Elliott,  Sr.,  whose  Interest  in  the  land  had 
devolved  upon  plaintiff  and  .plaintiff 's  broth- 
ers and  sisters,  who  were  widely  scattered, 
some  at  that  time  being  in  Alaska.  So  that, 
to  enable  plaintiff  to  deed  either  to  Water- 
man, or  sell  and  convey  to  a  third  party,  it 
was  necessary  that  the  title  should  be  center- 
ed in  plaintiff.  This  plaintiff  thought  could 
be  accomplished,  because  he  claimed  it  had  al- 
ways been  understood  between  his  father  and 
himself  that  plaintiff  should  have  his  father's 
Interest  in  this  land  for  the  care  and  atten- 
tion he  had  given  his  father  during  the  lat- 
ter's  old  age.  As  the  expense  of  foreclosing 
and  securing  service  of  summons  upon  the 
heirs  by  publication  would  be  large  and 
consume  considerable  time,  plaintiff  was  al- 
lowed time  to  procure  conveyances  to  himself 
of  the  whole  title;  but  It  was  in  July,  1902, 
before  this  was  accomplished,  and.  even  then, 
no  release  had  been  obtained  from  one  Ruhl 
of  an  inchoate  right  as  tenant  by  the  courtesy 
as  husband  of  Adella  M.  Ruhl,  one  of  the 
heirs.  Waterman  paid  the  necessary  legal 
expenses  in  procuring  these  conveyances  from 
the  heirs  to  plaintiff,  who  in  the  meantime 
had  made  two  or  three  ineffectual  attempts 
to  sell.  On  July  11,  1902,  Eddy  wrote  to 
Waterman  of  Elliott's  failure  to  sell,  and  say  • 
lng  that,  "In  talking  with  him  the  other  day 
be  indicated  that,  If  he  could  not  do  some- 
thing pretty  soon,  he  would  simply  give  you 
a  full  deed  to  the  place,  and  depend  upon 
you  to  let  him  redeem  it  in  the  course  of  a 
year."    Plaintiff  himself  testifies.  In  sub- 
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stance,  that  be  said  to  Eddy  that,  as  Water- 
man bad  been  so  kind  to  him  in  giving  him 
an  opportunity  to  seek  a  purchaser,  be  did 
not  wish  to  put  him  to  any  further  expense 
to  foreclose,  and  that  he  would  make  a  deed, 
but  thought  Waterman  should  give  him  one 
year  in  which  to  redeem.  He  admits  that 
Eddy  told  him  that  Waterman  would  not  like- 
ly agree  to  that  The  deed  was  made  on  July 
21st,  and  was  retained  by  Eddy,  who  notified 
Waterman  by  letter  of  its  execution,  and  in- 
closing a  written  memorandum  of  an  option 
to  plaintiff  to  purchase  within  one  year  from 
October  1,  1902,  for  the  price  of  $665,  and  10 
per  cent  interest  on  that  sum  from  that  date, 
together  with  $24.70,  taxes  paid  by  Water- 
man, and  any  that  may  thereafter  be  paid  by 
him.  This  was  signed  on  July  28th  at  Baker 
City,  by  Waterman,  and  returned  to  Eddy, 
who,  on  August  1st  recorded  the  deed.  Now 
it  is  admitted  by  plaintiff  that  he  intended 
to  execute  a  deed  in  form,  but  ne  contends 
that  he  did  not  Intend  to  convey  a  legal  title. 
The  object  of  making  the  deed  was  confessed- 
ly to  avoid  the  necessity  of  foreclosing,  and 
it  Is  difficult  to  understand  bow  that  was  to 
be  accomplished  If  the  instrument  was  not  In 
fact  to  operate  as  a  deed.  Upon  a  careful  re- 
view of  all  of  the  evidence,  we  have  no  doubt 
that  Elliott,  at  the  time  of  making  his  deed, 
fully  and  clearly  understood  that  he  was  con- 
veying a  legal  title  in  satisfaction  of  the  pre- 
vious debt,  and  that  such  will  appear  from  Its 
own  evidence.  Eddy  so  testifies,  and  all  the 
circumstances  appear  to  corroborate  his  evi- 
dence. Plaintiff  testifies  that  the  debt  was  to 
be  continued,  and  that  he  was  to  have  two 
years  in  which  to  pay  it,  and  one  additional 
year  to  redeem,  If  foreclosed.  But  he  has 
alleged,  in  his  complaint,  that  this  indebted- 
ness was  due  and  payable  within  one  year 
from  October  1,  1902— that  is,  on  October  1, 
1903— which  Is  the  exact  limit  of  time  fixed 
in  the  option  for  its  expiration.  He  Insists 
that  the  notes  were  retained  by  Waterman 
and  were  not  canceled,  and  that  the  written 
option  was  never  delivered  to  him  until  after 
the  sale  to  Bozorth.  But  Eddy  bad  been 
plaintiff's  legal  adviser,  and  was  in  the  habit 
of  keeping  his  clients'  papers  In  his  safe,  and 
be  testifies  that  when  this  transaction  was 
completed,  he  offered  plaintiff  the  notes  and 
the  written  option,  but  that  the  latter  re- 
quested that  he  keep  them  in  his  safe  for 
plaintiff,  which  he  did.  This  must  be  true, 
for  plaintiff  testifies  that  he  was  In  Eddy's 
office  and  inquired  if  his  "bond  for  redemp- 
tion," as  he  terms  It,  had  been  returned,  and 
that  "when  he  said  they  had  come,  I  said,  *I 
supposed  I  might  still  leave  them  there.  I  , 
haven't  any  place  to  put  them.' "  There  wns  1 
a  bundle  of  papers  marked  with  plaintiff's 
name,  which  contained  these  notes  and  the 
written  option,  In  Eddy's  safe.  These  papers 
were  evidently  placed  there  by  plaintiff's  di- 
rection, and  could  have  been  had  by  him  at 
any  time,  and  were,  in  fact,  delivered  to 
plaintiff  at  his  request,  as  his  property,  by 
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Eddy's  successor  In  business,  after  the  sale 
to  Bozorth,  and  shortly  before  the  commence- 
ment of  this  suit.  We  do  not  think  the  evi- 
dence shows  that  there  was  any  retention  of 
the  notes  by  Waterman  after  the  making  of 
the  deed,  and  certainly  not  such  a  retention 
as  would  be  evidence  of  an  intention  on  his 
part  to  claim  a  continued  existence  of  the 
debt  evidenced  by  them. 

Great  stress  is  laid  by  plaintiff's  counsel 
on  the  fact  that  their  client  Is  unable  to  write 
or  read  anything  but  print  and  that  these 
papers  were  not  read  over  to  him ;  but  we  are 
unable  to  believe,  from  the  evidence,  that  he 
did  not  understand  their  true  Import  or  was 
deceived  by  Eddy  In  this  transaction.  The 
subsequent  conduct  of  the  parties  confirms 
our  views.  While  Elliott  did  exercise  some 
control  over  the  place,  by  pasturing  a  span 
of  horses  in  the  5-acre  inclosure,  and  by 
warning  hunters  off,  yet  all  this  was  evi- 
dently done  in  pursuance  of  an  understanding 
had  with  Waterman,  about  one  month  after 
the  making  of  the  deed,  that  he  should  keep 
the  fences  up  and  look  after  the  place  for 
that  privilege.  It  Is  a  significant  fact  also, 
that  some  time  after  that  Waterman  granted 
to  one  Higgins  a  license  to  hunt  on  the  place, 
and  the  use  of  It,  in  consideration  that  the 
latter  would  pay  the  taxes.  Higgins  notified 
Elliott  of  his  license,  and  asked  for  the  key 
to  the  old  house  on  the  premises,  and  asked 
plaintiff  to  take  his  horses  out  of  the  in- 
closure. Elliott  surrendered  the  key  to  Hig- 
gins, but  did  not  take  his  horses  away,  and 
the  latter  turned  them  out.  This  angered 
Elliott  who  declared  be  would  overcome  Hig- 
gins* right  To  accomplish  his  purpose  he  ap- 
plied to  Peter  Mcintosh,  a  friend  living  at 
Tillamook,  and  asked  him  to  purchase  from 
Waterman  the  latter's  Interest  in  the  place. 
Now  Mcintosh  had  previously  been  an  agent 
for  Waterman  in  looking  after  his  property  in 
that  city  and  collecting  rent,  and  had  some 
knowledge  of  the  business  relations  that  had 
previously  existed  between  Waterman  and 
Elliott  In  February,  1901,  be  had  written 
Waterman  that  he  might  as  well  foreclose  on 
Elliott  as  he  would  never  pay  the  mortgage. 
He  also  knew  that  Elliott  had  given  Water- 
man a  deed,  and  at  one  time  wrote  blm  that 
when  Elliotf  s  option  runs  out  he  could  sell 
the  place  to  some  other  parties.  On  Sep- 
tember 25,  1903,  he  wrote  him,  at  Elliott's 
request  saying,  "I  have  been  talking  with 
Geo.  Elliott,  and  be  wants  me  to  arrange 
with  you  for  an  extension  of  time  on  bis 
Sand  Spit  Place."  Now  It  is  important  to 
note  that  his  letter  Is  dated  five  days  before 
i  the  expiration  of  the  one  year  given  in  the 
option  to  repurchase,  and  the  request  for  an 
extension  of  time  must  have  reference  to  that 
instrument  This  shows  that  Elliott  knew 
that  by  the  terms  of  the  contract  between 
him  and  Waterman  he  had  but  one  year  after 
October  1,  1002,  to  exercise  whatever  rights 
he  had,  and  not  three  years,  ns  he  now  con- 
tends, in  which  to  "redeem,"  as  he  terms  it 
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and  he  also  must  have  understood  that  his 
rights  would  terminate  unless  he  got  an  ex- 
tension. Moreover  on  November  1,  1904,  Mc- 
intosh again  writes  Waterman  at  Elliott's 
request,  asking  if  he  will  make  a  bond  for  a 
deed  to  a  young  man  by  the  name  of  Currell, 
covering  60  acres  of  the  land.  Nothing  came 
of  this,  and  on  the  16th  he  again  wrote  him, 
asking  "what  kind  of  a  deal  or  bond  would 
you  fix  out  for  me,"  saying,  in  addition,  that 
he  would  like  to  help  Elliott  out.  On  Decem- 
ber 8th,  he  writes,  referring  to  the  Higglns 
matter,  "Elliott  does  not  wish  to  do  any- 
thing contrary  to  your  wishes,  but  does,  not 
wish  to  give  possession  of  the  place  unless 
notified  by  you  to  do  so.  I  will  probably  ar- 
range a  little  later  to  take  the  place  ofT  your 
hands,"  etc.,  and  on  December  13,  1904,  he 
makes  Waterman  a  definite  offer  of  $800  for 
the  place,  payable  in  four  equal  annual  in- 
stallments, the  first  falling  due  in  Septem- 
ber, 1905.  This  appears  to  have  been  satis- 
factory to  Waterman,  who,  In  exchange  for 
Mcintosh's  notes,  gave  the  latter  a  bond  for  a 
deed  In  double  the  amount  of  the  purchase 
price  In  the  usual  form. 

This  transaction  was  understood  by  all  of 
the  parties,  if  finally  carried  out,  to  have 
the  effect  of  vesting  in  Mcintosh  the  legal 
title,  and  that  the  latter  was  acting  for  the 
benefit  of  Elliott.  It  was  entered  Into  with 
his  knowledge  and  at  his  request,  and  he  now 
claims  an  equitable  Interest  In  the  contract 
by  reason  thereof.  While  the  bond  is  not  in 
evidence,  It  is  agreed  that  It  was  in  the  usual 
form,  and  must  have  bound  Waterman  on 
receiving  payment  of  the  consideration  to 
convey  by  deed  the  legal  title  to  Mcintosh. 
Therefore  it  must  be  an  admission  by  Elliott 
that  Waterman  had  the  legal  title  to  convey. 
It  could  rest  on  no  other  assumption.  Mc- 
intosh, not  being  able  to  make  his  first  pay- 
ment in  the  summer  or  fall  of  1905,  offered  to 
surrender  his  bond  In  consideration  of  the 
return  of  his  notes,  and  he  sent  Waterman 
the  bond  with  a  request  to  return  the  notes. 
The  latter  was  at  first  disinclined  to  accede 
to  the  request,  and  for  some  time  retained  the 
notes ;  but,  having  met  with  an  opportunity  to 
sell  to  Bozorth,  he  finally,  either  just  before 
or  just  after  consummating  the  sale,  sur- 
rendered to  Mcintosh  the  latter's  notes, 
which,  together  with  the  bond,  were  destroy- 
ed by  him.  This  was  done,  it  is  now  claimed 
by  plaintiff,  without  his  knowledge  or  con- 
sent, and  therefore  is  not  binding  on  him, 
and  that  in  equity  it  still  exists,  and  must 
be  foreclosed  by  Waterman  or  his  successor 
in  interest.  But  a  contract  in  writing  to 
convey  land  can  be  abandoned  by  parol. 
Guthrie  v.  Thompson,  1  Or.  353;  29  A.  &  E. 
Ency.  (2d  Ed.)  645.  And  we  are  unable  to 
understand  how  any  equitable  Interest  in  the 
contract  became  vested  in  Elliott,  or  how 
Waterman  was  under  any  equitable  duty  to 
Elliott  simply  because  the  contract  was  made 
by  Mcintosh  at  Elliott's  request.  The  lat- 
ter assumed  no  obligation  to  pay  the  con- 


sideration or  any  part  of  it.  If  the  contract 
between  Waterman  and  Mcintosh  had  b*-en 
carried  out,  and  the  latter,  paying  the  con- 
sideration, had  become  invested  with  the 
legal  title,  we  do  not  understand  that  El- 
liott was  possessed  of  such  equities  as  would 
entitle  him  to  a  conveyance  from  Mcintosh. 
De  Roboam  v.  Schmldtlln  (Or.)  92  Pac.  10KL 
Neither  is  there  such  a  disparity  between  the 
amount  due  Waterman  and  the  value  ot 
the  land  at  the  time  of  his  taking  the 
deed  as  would  be  indicative  of  an  Intent 
to  mortgage.  The  land  had  been  estimat- 
ed, four  years  before,  to  be  worth  about 
Sl.OOO,  but  there  is  no  evidence  that  it 
would  have  sold  for  that  It  appears  clear 
that  Waterman,  after  he  got  the  title  and  the 
option  had  expired,  was  quite  anxious  to  sell 
for  enough  to  reimburse  him  for  his  outlay 
and  expense,  but  was  unable  to  do  so,  and 
when  he  did  sell,  the  consideration  received 
by  him  did  not  make  him  whole.  He  al- 
ways paid  the  taxes,  excepting  one  year  paid 
by  Mcintosh,  and  by  the  sale  to  Bozorth, 
made  no  profit  to  himself  out  of  the  transac- 
tion. Because  land  may  have  raised  in  value 
and  attained  some  Importance  in  that  neigh- 
borhood since  Bozorth  bought,  by  reason  of 
an  anticipated  construction  of  a  railroad  Into 
that  vicinity,  can  furnish  no  sound  basis  for 
adjudging  the  deed  in  question  to  be  a  mort- 
gage. 

From  these  considerations  the  decree 
should  be  reversed,  and  one  entered  here  dis- 
missing the  complaint. 


TONOPAH  LUMBER  CO.  v.  NEVADA 
AMUSEMENT  CO.  et  aL 
(No.  1,754.) 
(Supreme  Court  of  Nevada.   Oct.  13,  1908.) 

1.  Mechanics'  Liens— Liens  fob  Matehials 
—Continuing  Contract. 

Where  materials  were  furnished  from  time 
to  time,  as  ordered  on  a  running  account,  on 
an  understanding  that  they  were  to  be  used 
in  the  construction  of  a  building,  and  the  ma- 
terialman had  reasonable  grounds  to  expect  that 
the  materials  would  be  ordered  from  time  to 
time  to  finish  the  building,  the  materials  were 
furnished  under  an  entire  and  continuing  con- 
tract. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  §  202.] 

2.  Appeal  and  Ebbob— Findings  — Conclu- 
siveness. 

The  Supreme  Court  will  not  vary  a  finding 
of  fact,  where  there  is  substantial  evidence  to 
support  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3928-3934.] 

8.  Mechanics'  Liens  —  Entobcemknt  —  Ac- 
tions—"Knowledge." 

A  complaint,  in  an  action  to  foreclose  a 
materialman's  lien,  brought  against  the  owner, 
lessee,  and  contractors,  which  alleges  that  the 
owners  at  all  times  knew  that  the  lessee  was 
constructing  a  building,  and  did  not  at  any 
time  give  notice  that  they  would  not  be  respon- 
sible therefor,  sufficiently  charges  the  owners 
with  "knowledge,"  within  Comp.  Laws,  9  3889, 
providing  that  every  building  constructed  on 
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lands  with  the  knowledge  of  the  owner  shall  be 
held  to  have  been  constructed  at  the  instance 
of  the  owner,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34,  Mechanics'  Liens,  §  500. 

For  other  definitions,  see  Words  and  Phrases, 
toL  5,  pp.  3940-3942.] 

4.  Same  —  Proceedings  to  Perfect  Liens — 
Statutes— Compliance. 

While  a  materialman's  lien  can  only  legally 
exist  when  perfected  as  prescribed  by  the  stat- 
ute creating  it,  yet  the  statute,  being  remedial, 
must  be  liberally  construed,  and  a  substantial 
compliance  is  sufficient. 

5.  Sams. 

Comp.  Laws,  §§  3881,  3889,  give  a  lien  for 
materials  used  in  the  construction  of  any  build, 
ing,  etc  St.  1903,  p.  01,  c.  32,  requires  the 
filing  of  a  claim  for  a  lien  within  50  days  after 
the  completion  of  any  building.  A  materialman 
furnished  materials  as  ordered,  from  time  to 
time,  by  the  contractor.  Owing  to  strikes  and 
the  stringency  of  the  money  market,  the  work 
on  the  building  ceased.  Subsequently  a  room 
therein  was  finished  according  to  the  original 
plans.  The  materialman  furnished  materials 
when  work  was  resumed,  field,  that  the  ma- 
terials were  furnished  under  a  continuing  con- 
tract, and  the  filing,  within  50  days  after  the 
completion  of  the  work,  of  a  claim  for  a  lien  for 
all  the  materials,  was  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  34,  Mechanics'  Liens,  g  202.] 

Appeal  from  District  Court,  Esmeralda 
County. 

Action  by  the  Tonopah  Lumber  Company 
against  the  Nevada  Amusement  Company 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

David  S.  Truman,  for  appellants.  Thomp- 
son, Morehouse  &  Thompson,  for  respondent 

SWEENEY,  J.  This  Is  an  action  brought 
by  the  Tonopah  Lumber  Company,  a  cor- 
poration, plaintiff,  against  the  Nevada  Amuse- 
ment Company,  a  corporation,  William  Eas- 
tern, p.  Walsh,  G.  W.  Peer,  C.  W.  Hopkins, 
the  Peer-Hopkins  Company,  R.  E.  Waugh, 
R.  M.  Hennlngsen,  and  the  Western  En- 
gineering &  Construction  Company,  defend- 
ants, to  foreclose  a  materialman's  lien  filed 
against  the  property  of  the  defendants.  Un- 
der a  stipulation  between  counsel  for  both 
parties  Mr.  Thomas  F.  Flannigan  was  ap- 
pointed referee  to  take  the  evidence  regard- 
ing the  claim  of  the  Tonopah  Lumber  Com- 
pany against  said  defendants.  It  appears 
from  the  transcript  that  there  were  other 
Hens  filed  by  the  Western  Engineering  & 
Construction  Company,  the  Nevada  Power 
Company,  and  the  Goldfleld  Lumber  Com- 
pany, and  other  minor  claimants,  all  of 
which  were  settled  by  Messrs.  Walsh  and 
Easton,  who  were  made  defendants,  as  own- 
ers of  the  lands  and  premises  upon  which 
the  building  was  erected.  The  referee  ap- 
pointed by  the  court,  after  hearing  the  evi- 
dence in  snpport  of  the  claim  of  the  plaln- 
tifT,  the  Tonopah  Lumber  Company,  ren- 
dered his  findings  in  favor  of  the  demands 
of  said  company,  less  $403.20  offsets,  which 
the  court  adopted  as  Its  findings  of  fact,  and 
upon  which  Judgment  was  duly  entered  by 


.  the  district  court  of  Esmeralda  county ;  and 
this  appeal  is  taken  by  the  defendants  Wil- 
liam Easton  and  P.  Walsh  from  said  judg- 
ment and  from  the  order  of  the  court  deny- 
ing their  motion  for  a  new  trial. 

It  appears  from  the  evidence  that  Ray  B. 
Cox,  collector  and  solicitor  of  the  Tonopah 
Lumber  Company,  which  furnished  the  ma- 
terials to  the  Nevada  Amusement  Company, 
lessee  of  the  iand  upon  which  the  building, 
in  which  the  materials  were  used,  was  erect- 
ed, through  Waugh  and  Hennlngsen,  con- 
tractors for  said  lessee,  in  answer  to  the 
following  queries,  testified:  "Q.  What  I  want 
to  know  is  whether  there  was  any  special 
time  that  you  should  deliver,  or  a  limitation 
when  you  should  deliver,  a  certain  amount 
of  lumber,*  during  the  construction  of  the 
building?  A.  There  was  no  understanding 
as  to  the  quantity  of  lumber  we  were  to  de- 
liver to  them,  except  that  amount  which  Mr. 
Waugh  and  Mr.  Hennlngsen  saw  fit  to  or- 
der, and  we  were  to  deliver  that  as  soon  as 
possible  after  we  received  the  requisition  for 
the  same.  Q.  In  other  words,  there  was 
no  entire  contract  for  200,000  or  1,000,000 
feet  of  any  definite  quantity?  A.  There  was 
never  a  specific  quantity  to  be  delivered  to 
them,  except  the  orders  from  day  to  day. 
Q.  As  the  order  would  come  into  the  office, 
it  would  be  filed  and  the  lumber  delivered? 
A.  Exactly.  Q.  O.  K.'d  as  you  have  stated? 
A.  O.  K.'d  by  them,  and  paid  by  the  parties 
who  saw  fit  Q.  Did  yon  ever  have  any  di- 
rect orders  from  the  Nevada  Amusement 
Company,  or  did  they  come  through  Waugh 
and  Hennlngsen  or  their  agents— do  you 
know?  A.  The  Nevada  Amusement  Company 
never  gave  us  any  orders  directly  for  lum- 
ber. They  always  came  through  Waugh 
and  Hennlngsen  or  their  agents,  as  far  as 
I  know."  It  appears  from  the  evidence  that 
the  Nevada  Amusement  Company,  owing  to 
strikes  in  Goldfleld  and  the  stringency  of 
the  money  market,  ceased  work  on  the  build- 
ing on  the  15th  day  of  February,  1907,  and 
on  that  date  all  the  men  were  discharged, 
and  their  wages  paid  to  them.  It  appears 
that  on  the  27th  day  of  April,  1907,  the 
Nevada  Amusement  Company  had  an  op- 
portunity to  let  a  room  in  the  uncompleted 
building  to  the  Nevada-California  Power 
Company,  and  proceeded  to  finish  said  room, 
in  order  to  do  so,  according  to  the  original 
plans  and  specifications  for  said  building. 
It  is  claimed  by  appellants  that  after  the 
cessation  of  work  on  the  15th  of  February, 
1907,  which  is  insisted  to  be  an  abandonment 
of  the  contract,  Easton  and  Walsh,  who  live 
at  and  near  Austin,  Lander  county,  on  the 
1st  day  of  March,  1907,  came  to  Goldfleld, 
and  at  that  time  knew  the  work  and  labor, 
and  the  use  of  material,  had  entirely  stopped, 
and  the  completion  of  the  building  aban- 
doned, the  men  discharged,  and  that  nothing 
further  was  contemplated  being  done  leading 
to  its  final  completion ;  that  these  gentlemen 
were  never  Informed  of  the  intention  of  the 
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Nevada  Amusement  Company  to  fix  up  the 
room  for  the  Nevada-California  Power  Com- 
pany, and  that  they  had  no  knowledge  what- 
ever of  the  intention  to  have  this  work  and 
furnishing  done,  or  of  its  being  done,  or  of 
the  fact  of  the  furnishing  of  any  lumber 
therefor  by  the  Tonopah  Lumber  Company, 
and  that  Walsh  and  Easton  cannot  be  held 
responsible  for  this  lien  filed  by  plaintiff,  be- 
cause this  work  and  material  furnished  can- 
not be  considered  as  having  been  delivered  In 
pursuance  of  the  original  contract,  which, 
appellants  contend,  under  the  evidence,  is 
not  a  continuous  contract,  but  that  each  de- 
livery of  lumber  became  a  separate  completed 
contract,  upon  which  a  separate  and  im- 
mediate right  of  action  arose,  and  that  the 
Hen  is  invalid,  because  not  filed  within  the 
time  limitations,  as  required  by  the  statute 
of  Nevada. 

The  following  rule  as  to  a  continuing  con- 
tract Is  concisely  stated  In  20  A.  &  E.  Enc. 
Law  (2d  Ed.)  359,  and  we  believe  it  is  ap- 
plicable to  the  evidence  and  findings  disclosed 
in  this  case:  "Where  materials  are  furnished 
from  time  to  time,  as  they  are  ordered,  upon 
a  running  account,  and  the  material  was  or- 
dered and  furnished  upon  an  understanding 
from  the  parties  from  the  beginning  that  it 
was  to  be  furnished  for  the  purpose  of  the 
construction  of  the  building,  and  there  were 
reasonable  grounds  for  expectation  on  the 
part  of  the  materialman  that  the  material 
would  be  ordered,  from  time  to  time,  to 
finish  the  building,  the  material  will  be  deem- 
ed to  have  been  furnished  under  an  entire 
and  continuing  contract."  And  Mr.  Phillips, 
In  his  work  on  Mechanics'  Liens,  8  229,  says: 
"When  work  or  material  is  done  or  furnish- 
ed, all  going  to  the  same  general  purpose,  as 
the  building  of  a  house  or  any  of  its  parts, 
though  such  work  be  done  or  ordered  at  dif- 
ferent times,  yet  if  the  several  parts  form  an 
entire  whole  or  are  so  connected  together  as 
to  show  that  the  parties  had  in  contemplation 
that  the  whole  should  form  but  one,  and  not 
distinct  matters  of  settlement,  the  whole  ac- 
count must  be  treated  as  a  unit,  or  as  being 
but  a  single  contract."  See,  also,  Miller  v. 
Batchelder,  117  Mass.  179,  and  Union  Trust 
Co.  v.  Casserly,  127  Mich.  183,  86  N.  W.  545. 
The  transcript  discloses  a  conflict  in  the  evi- 
dence as  to  whether  or  not  the  work,  which 
stopped  on  February  15,  1907,  was  an  aban- 
donment or  merely  a  suspension  or  cessation 
of  the  work  until  further  funds  could  be  rais- 
ed to  complete  the  building.  Mr.  Waugh,  of 
the  contracting  firm  of  Waugh  &  Hennlngsen, 
who  had  full  charge  of  the  construction  of 
the  building,  and  who  was  authorized  to  or- 
der such  lumber  or  material  as  would  be  nec- 
essary, among  other  matters  in  connection 
with  this  case,  testified  as  follows:  "That 
made  a  question  with  me — what  abandon- 
ment consists  of.  We  expected  to  begin  on 
that  very  day.  For  a  month  from  the  time 
they  stopped  work  we  have  been  expecting 
to  begin  work  on  It,  every  day  for  a  month 


after  we  stopped  working;  so  don't  consider 
it  was  abandoned  until  it  ran  on  such  a 
length  of  time,  and  we  knew  the  financial 
state  of  the  country  was  In  such  shape  that 
they  could  not  get  funds  to  resume,  then  we 
considered  it  abandoned,  and  started  process 
to  recover."  And  again  he  says,  "they  ex- 
pected to  go  ahead  with  the  building" ;  and 
"they  asked  us  to  hold  off,  and  it  was  put  off 
from  day  to  day."  It  Is  also  agreed  by  par- 
ties In  the  record  to  be  the  fact  that  neither 
Waugh  nor  Hennlngsen  were  ever  formerly 
discharged  by  any  of  the  parties  interested  in 
this  proceeding. 

In  view  of  the  foregoing  testimony,  after 
considering  all  the  evidence  disclosed  by  the 
record,  this  court  feels  that  the  referee  was 
fully  warranted  In  making  the  following 
finding,  later  approved  and  adopted  by  the 
lower  court;  and,  in  consonance  with  its 
repeated  decisions,  this  court  will  not  vary 
a  finding  of  fact  where  there  is  substantial 
evidence  to  support  it:  "That  by  reason  of 
the  failure  and  Inability  of  G.  W.  Peer  and 
C.  W.  Hopkins  and  their  successors  In  inter- 
est, the  Peer-Hopkins  Company  and  the  Ne- 
vada Amusement  Company,  to  secure  funds 
to  prosecute  the  work  in  the  erection  or  said 
building,  there  was  a  cessation  of  work  on 
said  building,  on  or  about  the  15th  day  of 
February,  1907,  at  which  time  there  remained 
to  be  done,  to  make  the  building  ready  for 
occupancy,  the  placing  of  window  frames 
with  windows,  lathing,  plastering,  plumbing, 
steam-beating  plant,  painting,  and  glazing,  as 
called  for  in  the  original  plans  and  specifica- 
tions; that  on  or  about  the  27th  day  of 
April  work  was  resumed  on  said  building, 
by  way  of  finishing  one  room,  17x20,  in 
ground  floor,  which  room  was  finished  May 
3,  1907,  and  which  work  of  finishing  was 
done  under  the  direction  of  R.  E.  Waugh  and 
R.  M.  Hennlngsen,  and  said  Western  Engi- 
neering &  Construction  Company,  and  said 
room  was  so  finished  for  the  purpose  of  rent- 
ing to  the  Nevada-California  Power  Com- 
pany, a  tenant  of  said  Nevada  Amusement 
Company."  The  evidence  indisputably  shows 
that  the  material  supplied  by  plaintiff  up  to 
and  Including  May  2,  1907,  was  actually  used 
In  the  construction  of  the  building  upon  the 
lands  of  defendants  Walsh  and  Easton,  and 
that  the  same  was  never  paid  for;  that 
plaintiff  was  not  in  any  way  to  blame  for 
the  cessation  of  work,  nor  ever  ordered  to 
cease  supplying  material,  nor  aware  of  any 
Intention  not  to  complete  the  building,  and 
that  the  record  clearly  sustains  the  following 
finding  of  the  referee:  "That  said  Patrick 
Walsh  and  William  Easton  failed,  within 
three  days  after  they  had  obtained  knowl- 
edge of  the  construction,  alteration,  or  re- 
pair, or  intended  construction,  alteration,  or 
repair  of  said  building,  to  give  notice  that 
they  would  not  be  responsible  for  the  same, 
by  posting  a  notice  in  writing  to  that  effect 
in  some  conspicuous  place  upon  said  land, 
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or  upon  the  building  or  other  Improvement 
situated  theron,  nor  did  they  give  such  no- 
tice at  any  time." 

The  seventh  paragraph  of  plaintiff's  com- 
plain reads:  "That  William  Easton  and  P. 
Walsh  are  the  owners  of  said  lot  of  land, 
and  the  lessors  thereof  to  the  said  Nevada 
Amusement  Companyt  and  know,  and  at  all 
times  knew,  that  said  lessee  was  building 
and  constructing  the  said  building  upon  said 
lots  of  land,  and  never,  at  any  time,  gave  no- 
tice by  posting  in  writing  upon  said  lots  of 
land  or  said  building,  In  a  conspicuous  place 
or  otherwise,  that  they  would  not  be  respon- 
sible therefor."  This  allegation  sufficiently 
charges  said  defendants  with  knowledge,  and 
Is  not  denied  anywhere  In  their  answer. 
This  court  has  repeatedly  held  that  a  "Hen 
can  only  legally  exist  when  perfected  in 
the  manner  prescribed  by  the  statute  creat- 
ing it,  and,  being  a  statute  of  a  remedial  na- 
ture, we  believe  should  be  liberally  construed, 
and  that  a  substantial  compliance  with  the 
law  Is  sufficient  to  create  a  valid  Hen. 
Skyrme  v.  Occidental  M.  &  M.  Co.,  8  Nev. 
221;  Hunter  v.  Truckee  Lodge,  14  Nev.  28; 
Lonkey  v.  Wells,  16  Nev.  274;  Maynard  v. 
Ivey,  21  Nev.  245,  29  Pac.  1090."  Porteous 
Dec.  Co.  v.  Fee,  29  Nev.  380,  91  Pac  136. 

Section  3881  of  the  Compiled  Laws  con- 
cerning liens  provides: 

"Every  person  performing  -labor  upon,  or 
furnishing  material  of  the  value  of  five  (5) 
dollars  or  more,  to  be  used  In  the  construc- 
tion, alteration  or  repair  of  any  building  or 
other  superstructure,  •  •  *  has  a  Hen  up- 
on the  same  for  the  work  or  labor  done,  or 
material  furnished  by  each,  respectively, 
whether  done  or  furnished  at  the  instance  of 
the  owner  of  the  building  or  other  improve- 
ment, or  his  agent." 

And  section  3889  thereof  also  states : 

"Every  building  or  other  Improvement 
mentioned  in  section  one  of  this  act,  con- 
structed upon  any  lands  with  the  knowledge 
of  -the  owner,  or  the  person  having  or  claim- 
ing any  interest  therein,  shall  be  held  to 
have  been  constructed  at  the  Instance  of  such 
owner  or  person  having  or  claiming  any  in- 
terest therein,  and  the  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed  In 
accordance  with  the  provisions  of  this  chap- 
ter, unless  such  owner  or  person  having  or 
claiming  an  Interest  therein,  shall,  within 
three  days  after  he  shall  have  obtained 
knowledge  of  the  construction,  alteration  or 
repair,  give  notice  that  he  will  not  be  re- 
sponsible for  the  same,  by  posting  a  notice 
in  writing  to  that  effect  In  some  conspicuous 
place  upon  said  land  or  upon  the  building  or 
other  Improvement  situate  thereon." 

And  Act  March  6,  1903  (St  1903,  p.  51,  c. 
32),  provides  as  follows: 

**  •  •  *  And  every  person,  save  the  orig- 
inal contractor,  claiming  the  benefit  of  this 
chapter,  must,  within  fifty  days,  after  the 
completion  of  any  building,  Improvement  or  | 


structure,  or  after  the  completion  of  the  al- 
teration or  repair  thereof  *  •  •  file  for 
record  with  the  county  recorder  of  the  coun- 
ty in  which  the  property  or  some  part  there- 
of is  situated,  a  claim  containing  a  statement 
of  his  demand,  after  deducting  all  Just  cred- 
its and  offsets,  with  the  name  of  the  owner 
or  reputed  owner,  if  known,  and  also  the 
name  of  the  person  by  whom  he  was  employ- 
ed or  to  whom  he  furnished  the  material, 
with  a  statement  of  the  terms,  time  given, 
and  conditions  of  his  contract,  and  also  a  de- 
scription of  the  property  to  be  charged  with 
the  lien,  sufficient  for  identification,  which 
claim  must  be  verified  by  the  oath  of  himself 
or  some  other  person." 

Reviewing  the  transcript,  and  the  law  ap- 
plicable thereto,  as  we  construe  it,  we  are 
of  the  opinion  that  the  plaintiff's  furnishing 
of  material  on  the  resumed  construction  of 
the  building,  on  the  27th  day  of  April,  1907, 
Is  legally  a  continuation  of  the  original  con- 
tract for  the  construction  of  the  building; 
and,  as  the  last  work  was  done  on  May  2, 
1907,  and  the  Hen  was  filed  on  June  6,  1907, 
within  the  50  days  prescribed  by  law,  the 
judgment  and  the  order  of  the  lower  court 
overruling  the  motion  for  a  new  trial  must 
be  affirmed.  Valley  L.  &  M.  Co.  v.  Driessel, 
93  Pac.  705.  13  Idaho,  662 ;  Darlington  L.  Co. 
v.  Harris,  107  Mo.  App.  148,  80  S.  W.  688; 
Fitzgerald  v.  Walsh,  107  Wis.  92,  82  N.  W. 
717,  81  Am.  St.  Rep.  824. 

The  judgment  and  order  appealed  from  are 
affirmed. 

TALBOT,  O.  J.,  and  NORCROSS,  J.,  con- 
cur. 


LITTLE  et  al.  v.  HERZINGER  et  al. 
(Supreme  Court  of  Utah.    Aug.  14,  1908.) 

1.  Appeal  and  Error — Findings — Review. 

The  court  on  appeal  in  an  action  at  law 
cannot  weigh  the  evidence  to  determine  its  suf- 
ficiency. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3912-3024.] 

2.  Same. 

The  court  on  appeal  in  an  action  at  law, 
where  the  facts  are  undisputed,  and  the  infer- 
ences deducible  therefrom  leave  no  room  for 
reasonable  doubt,  will  determine  tbe  questions 
of  law  governing  when  applied  to  such  facts. 

3.  Bbokebs— Employment  to  Procure  Pur- 
chaser—Commissions When  Earned. 

A  broker  employed  to  procure  a  purchaser, 
who  produces  a  purchaser  ready,  able,  and  will- 
ing to  purchase  on  the  terms  imposed  by  the 
owner  and  to  pay  the  price  demanded,  is  enti- 
tled to  his  commissions. 

4.  Same— Evidence— Admissibility. 

While  the  acts  of  a  purchaser  procured  by 
a  broker  employed  to  obtain  a  purchaser  subse- 
quent to  the  time  fixed  for  the  performance  of 
the  contract  cannot  affect  the  rights  of  the  bro- 
ker to  his  commission,  such  acts  may  be  looked 
to,  to  determine  whether  what  the  purchaser 
did  to  establish  the  broker's  rights  was  done  in 
good  faith,  and  whether  such  prior  acts  had  the 
legal  effect  claimed  for  them. 
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5.  Principal  and  Agent— Transactions  Be- 
tween Principal  and  Agent. 

As  between  principal  and  agent,  the  utmost 
good  faith  is  required  on  the  part  of  both ;  and, 
where  the  agent  fails  to  keep  the  principal  in- 
formed of  all  the  facts,  he  cannot  obtain  any  ad- 
vantage by  reason  of  his  own  negligence  or 
want  of  good  faith. 

6.  Brokers — Employment  to  Procure  Pur- 
chaser—Commissions— When  Earned. 

A  broker  obtained  a  customer  who  contract- 
ed for  the  purchase  of  the  property.  Before  the 
time  fixed  for  performance,  the  purchaser  failed 
to  obtain  an  extension  of  time  asked  for,  be- 
cause of  his  inability  to  procure  funds.  The 
purchaser,  on  ascertaining  that  the  broker  did 
not  have  the  deed  in  his  possession  on  the  day 
fixed  for  performance,  tendered  the  price,  and 
demanded  the  deed.  The  purchaser  induced  a 
bank  to  make  the  tender  with  the  understand- 
ing that  the  identical  money  would  be  returned. 
The  tender  was  made  by  the  bank's  clerks.  The 
purchaser,  on  being  subsequently  given  an  op- 
portunity to  purchase  on  the  same  terras,  refus- 
ed to  do  so,  though  the  property  was  worth 
more  than  the  agreed  price.  Held  to  show,  as 
a  matter  of  law,  that  the  purchaser  was  not 
able  and  ready  to  comply  with  the  terms  of  his 
agreement,  defeating  a  recovery  by  the  broker 
of  his  commissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  8,  Brokers,  §|  75-81.] 

Appeal  from  District  Court,  Third  Dis- 
trict; M.  L.  Ritchie,  Judge. 

Action  by  F.  W.  Little  and  another,  co- 
partners, doing  business  as  Little  &  Little, 
against  Agnes  G.  Herzlnger  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Reversed  and  remanded. 

Dickson,  Ellis,  Ellis  &  Schulder,  for  ap- 
pellants. Stevens,  Smith  &  Porter,  for  re- 
spondents. 

FRICK,  J.  The  respondents  commenced 
this  action  in  the  district  court  of  Salt  Lake 
county  to  recover  a  commission  alleged  to 
have  been  earned  by  them  in  making  a  sale 
of  real  estate  as  the  agents  of  appellants. 
Respondents  are  partners  engaged  In  the  real 
estate  business  In  Salt  Lake  City,  and  appel- 
lants are  nonresidents  of  this  state,  and  dur- 
ing all  of  the  time  covered  by  the  transac- 
tion referred  to  herein  were  absent  there- 
from. 

The  undisputed  facts  developed  at  the  trial 
are  substantially  as  follows:  Appellants 
owned  a  certain  parcel  of  real  estate  located 
in  the  business  district  of  Salt  Lake  City, 
which  they  had  listed  with  respondents  for 
sale  and  to  be  sold  by  them.  After  some 
preliminary  correspondence  between  respond- 
ents and  appellants  with  respect  to  the 
terms  and  conditions  of  sale,  respondents, 
pursuant  to  such  correspondence,  on  the  30th 
day  of  December,  1905,  prepared  an  option 
agreement,  which  was  duly  executed  by  all 
the  parties,  and  in  which  appellants  were 
styled  "first  parties"  and  one  W.  S.  Crls- 
mon,  the  purchaser,  "second  party."  The 
stipulations  of  this  agreement,  so  far  as  ma- 
terial here,  are  as  follows:  "Said  first  par- 
ties further  agree:  (1)  Within  fifteen  days 
after  said  date,  to  furnish  to  date  and  ten- 
der to  said  second  party  a  complete  abstract 


of  said  premises.  (2)  That  said  second  par- 
ty may  have  until  May  1,  1906,  to  examine 
the  said  abstract;  and  if  the  title  is  market- 
able, and  the  second  party  elects  not  to  buy, 
then  said  receipted  sum  is  forfeited;  if  the 
title  Is  not  marketable,  then  said  receipted 
sum  to  be  returned.  (3)  To  tender  to  said  sec- 
ond party  a  deed  as  above  specified  on  May  1, 
1906,  or  sooner  if  demanded.  (4)  If  said  title  is 
not  marketable  then  to  make  it  so  on  demand, 
if  the  second  party  binds  himself  to  buy.  (5) 
To  accept  payment  (if  said  second  party 
buys)  of  said  balance  of  the  purchase  price, 
as  follows,  to  wit:  Fourteen  thousand  five 
hundred  ($14,500.00)  In  current  funds  of  the 
United  States.  Demand  and  tender  to  be 
made  at  the  office  of  Little  and  Little."  The 
agreement  was  executed  in  duplicate;  one 
copy  being  forwarded  to  Mrs.  Agnes  Her- 
zlnger, who  lived  in  San  Francisco,  and  the 
other  delivered  to  the  purchaser.  The  $500 
mentioned  in  the  agreement  was  duly  paid 
by  Mr.  Crismon  and  received  by  the  appel- 
lant Mrs.  Herzlnger.  Fred  H.  Herzlnger,  a 
son  of  Mrs.  Herzlnger,  lived  in  Ouray,  Colo. 
Nothing  further  seems  to  have  been  done  In 
the  matter  until  April  11,  1908,  when  the 
appellant  Fred  H.  Herzlnger  wrote  the  fol- 
lowing letter  to  respondents,  to  wit:  "Gen- 
tlemen: I  am  writing  to  ascertain  whether 
or  not  the  party  Is  going  to  complete  the 
purchase  of  the  Herzlnger  corner,  3d  South 
and  2nd  East.  If  so,  we  should  be  getting  a 
deed  ready,  as  my  recollection  of  the  matter 
is  that  we  have  not  made  one  yet,  and  this 
purchase  is  to  be  completed  on  May  1st. 
What  is  your  commission  to  be?  and  how 
will  we  arrange  this  payment?  or  purchase 
money  to  be  paid?  I  can  either  come  out 
to  Salt  Lake,  or  I  suppose  the  deed  put  in 
escrow  in  some  reliable  bank  in  Salt  Lake 
will  be  satisfactory.  Hoping  to  receive  an 
early  reply,  I  am,"  etc.  This  letter  never 
was  answered  by  respondents,  but  on  or 
about  the  10th  day  of  April,  1906,  they  wrote 
the  following  letter  to  Mrs.  Agnes  Herzlnger: 
"Dear  Madam:  The  party  who  bought  the 
corner  has  bad  some  disappointment  in  mon- 
ey matters,  and  wanted  us  to  write  you  for 
an  extension  of  time,  to  make  the  final  pay- 
ment to  July  6,  1906,  at  which  time  he  will 
have  the  money.  Customers  for  this  class 
of  property  are  very  scarce,  and  we  have  no 
doubt,  if  you  extend  the  time,  we  can  nurse 
him  along  and  get  the  money  on  July  6, 
1906.  We  advise  the  extension,  as  this  is 
the  most  expeditious  way  of  selling,  and,  of 
course,  he  will  have  to  pay  the  paving  tax 
if  levied  this  year  which  may  be,  as  they 
are  paving  a  good  many  streets  Just  now. 
We  are  anxious  to  get  the  matter  closed  for 
your  sake  as  well  as  ours,  and  think  this 
the  wisest  move.  If  agreeable  to  you,  please 
sign  the  enclosed,  and  forward  for  the  other 
signatures  and  return  to  us."  Mrs.  Herzlng- 
er on  the  13th  of  April,  1906,  replied  to  this 
letter  as  follows:  "Dear  Sirs:  Your  letter 
has  been  received,  and  I  will  forward  it  at 
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once  to  my  son  at  Ouray,  Colorado,  asking 
him  to  answer  you  direct.  Aa  your  buyer 
asks  for  more  than  two  months'  extension  of 
time,  I  think  It  Is  only  fair  that  he  should 
be  willing  to  make  some  return  for  the  favor 
he  asks.  Of  course,  I  can't  say  what  my  son 
will  do,  but  my  daughters  and  I  make  you 
the  following  offer:  That  we  will  extend 
the  time  as  he  desires  till  July  $  1906,  pro- 
viding he  will  pay  us  on  the  1st  of  May  the 
sum  of  five  hundred  dollars  ($500.00),  this  to 
be  in  addition  to  the  $14,500  specified  in  the 
contract."  On  April  16th  respondents  also 
wrote  the  following  letter  to  Fred  H.  Her- 
zlnger:  "Dear  Sir:  We  wrote  your  mother 
some  time  ago  about  granting  an  extension 
to  make  next  payment  on  corner  to  July  6, 
1906,  as  the  buyer  has  been  delayed  in  get- 
ting his  money,  but  says  he  will  be  ready  to 
pay  on  or  before  the  above  mentioned  date. 
As  the  market  is  quiet  at  present,  we  think 
the  surest  and  quickest  way  to  a  sale  is  to 
grant  the  extension,  and  we  strongly  advise 
it.  Kindly  let  us  hear  from  you  as  soon  as 
possible."  Fred  H.  Herzinger  on  April  16th 
wrote  a  letter  to  respondents  in  which  he 
agrees  to  the  terms  proposed  by  his  mother. 
Respondents  did  not  answer  either  the  letter 
of  Mrs.  Herzinger  or  that  of  her  son  contain- 
ing the  proposition,  and  they  had  no  in- 
formation with  regard  to  what  was  being 
done  by  the  respondents  or  the  purchaser 
with  regard  to  the  proposition  for  an  exten- 
sion of  time.  Fred  H.  Herzinger,  having  re- 
ceived no  answer  to  his  letter  of  Inquiry  of 
April  11,  1906,  prepared  no  deed  nor  for- 
warded any  for  delivery,  as  provided  in  the 
option  agreement  Mr.  Crismon,  after  having 
ascertained  from  respondents  that  no  deed 
had  been  received  by  them,  on  the  afternoon 
of  May  1,  1906,  made  a  pretended  tender  of 
the  $14,500  named  in  the  agreement  to  re- 
spondents at  their  office.  The  manner  In 
which  this  tender  was  made  will  be  more  par- 
ticularly referred  to  hereafter.  Following 
this  tender,  on  May  2,  1906,  respondents 
wrote  to  Mrs.  Herzinger  the  following  letter: 
"Dear  Madam:  Since  your  refusal  to  extend 
the  time  to  July  6,  1906,  on  the  option  on 
the  corner,  we  have  been  expecting  to  re- 
ceive a  deed  from  you  daily.  Mr.  Fred  H. 
Herzinger  in  his  letter  of  April  11th  men- 
tioned the  deed  question.  We  could  not  get 
the  buyer  to  pay  $500  additional  for  the  ex- 
tension, and  on  May  1st,  at  about  bank  clos- 
ing time,  he  tendered  to  us  $14,500.00  in  gold 
coin  and  demanded  the  deed,  which,  of  course, 
we  did  not  have  to  give  him.  This  is  as  far 
as  the  matter  has  gone  up  to  date.  Will 
keep  you  advised  in  the  future.  We  told  the 
buyer  we  expected  the  deed  dally  and  asked 
him  if  we  should  send  and  get  it.  He  re- 
plied: 'Do  as  you  like.'  Perhaps  you  had 
better  send  the  deed  so  that  it  can  be  tender- 
ed to  him,  if  it  is  not  now  on  the  way."  On 
May  7,  1906,  Mr.  Crismon  addressed  the  fol- 
lowing letter  to  respondents:  "Gentlemen: 
In  compliance  with  my  contract  for  the  pur- 
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chase  of  the  Herzinger  corner,  a  part  of  lot 
eight,  block  forty-two,  plat  4A,»  Salt  Lake 
City  survey,  on  May  1,  1906,  at  twelve  min- 
utes to  three  o'clock  p.  m.,  I  tendered  to  you 
fourteen  thousand  and  five  hundred  dollars 
in  gold  coin  which  was  then  counted  by  Mr. 
Jesse  O.  Little  of  your  Arm.  I  then  de- 
manded a  deed  to  said  property  which  you 
were  unable  to  furnish.  I  now  demand  the 
return  of  the  five  hundred  dollars  paid  by  me 
on  said  property."  On  May  17,  1906,  Fred 
H.  Herzinger  wrote  the  following  letter  to  re- 
spondents: "Gentlemen:  I  am  Just  in  re- 
ceipt of  a  letter  from  my  mother  saying  that 
you  had  Informed  her  that  Mr.  W.  S.  Cris- 
mon had  tendered  the  final  payment  due  the 
1st  of  May  on  our  corner  (2d  South  and  2nd 
East)  on  the  above  date  May  1st,  and  that 
there  was  no  deed  there.  Well,  now,  as  a 
matter  of  fact,  you  wrote  that  Mr.  Crismon 
had  been  disappointed  in  money  matters,  and 
could  not  make  the  payment  at  that  time, 
and  asked  to  have  the  payment  deferred  to 
July  6,  1906,  which  we  said  we  would  do  under 
certain  conditions.  Consequently  It  was  not 
deemed  necessary  to  furnish  the  deed  on  May 
1st  However,  if  Mr.  Crismon  still  wants 
that  property,  and  is  ready  to  make  the  pay- 
ment which  was  due  on  May  1st  and  is 
ready  to  close  the  deal  Immediately,  I  am 
ready  to  leave  for  Salt  Lake  and  fix  the  mat- 
ter up  with  him,  as  I  have  the  deed  from  my 
mother  and  sisters  properly  executed  and  in 
my  possession,  and  it  needs  nothing  more 
but  my  signature.  So  you  see  Mr.  Crismon. 
and  inform  him  what  can  be  done,  and,  if 
he  is  ready  to  make  the  other  payment,  ei- 
ther wire  or  write  me,  and  I  will  leave  for 
your  city  at  once  and  close  same  with  bin* 
completely,  pay  you  your  commission,  and 
settle  the  whole  matter.  Of  course,  this  Is 
not  a  standing  offer,  and,  If  he  wants  It,  be 
must  act  Immediately."  On  May  18,  1906, 
respondents  replied  to  the  foregoing  letter 
as  follows:  "Dear  Sir:  Yours  of  the  17th 
Inst  at  hand,  and  In  reply  will  say  that  we 
hardly  think  that  Mr.  Crismon  will  take  the 
deed  up  at  the  present  time.  He  says  that 
after  he  could  not  get  an  extension  without 
paying  more  money,  he  arranged  to  pay  the 
money  due  on  May  1,  1906,  and  made  a  ten- 
der of  the  money,  but  the  deed  not  being 
here  we  could  not  accept  it,  and  he  is  not 
now  prepared  to  close  the  deal.  We  regret 
for  your  sake  and  ours,  too,  that  matters 
have  taken  the  turn  they  have,  for  you  lost 
the  sale  and  we  lost  the  commission.  Ho 
made  a  formal  demand  upon  us  for  the  re- 
turn of  the  $500,  and,  as  he  lived  up  to  bis 
contract  and  you  did  not  on  account  of  not 
having  the  deed  here,  we  think  there  is  no 
question  but  that  he  can  recover  the  $500 
paid  you.  Talking  with  him  to-day,  he  said 
he  would  pay  an  additional  $500,  and  the 
$14,000  remaining  due  In  one  year.  The 
market  is  slow,  and,  as  this  is  in  effect  a 
payment  of  $1,000  and  practically  Insures  a 
sale  within  the  year,  we  would  like  to  see- 
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you  accept  It.  You  have  held  the  corner 
for  a  great  many  years  and  have  done  noth- 
ing with  It,  and  In  this  way  you  are  getting 
some  action  on  it,  and  will  probably  get  all 
the  cash  before  the  year  is  up."  To  this 
letter  Fred  H.  Herzlnger  replied  on  May  19, 
1906,  in  which,  after  refusing  Mr.  Crlsiuon's 
demand  for  the  $500  and  giving  his  reasons 
therefor,  he  says:  "My  offer  of  a  few  days 
ago  to  still  give  him  the  chance  to  get  the 
property  upon  the  payment  of  $14,500  provid- 
ed he  acted  at  once  certainly  shows  that  we 
are  willing  to  do  the  square  thing,  and  it 
seems  queer  that  a  short  time  before  the 
payment  was  due  he  didn't  have  the  money, 
then  when  it  was  due,  and  he  knew  the 
deed  wasn't  there,  that  he  did  have  the 
money,  and  now,  when  I  still  give  him  the 
chance  of  getting  the  property  at  the  original 
price,  he  hasn't  the  money  again.  Now,  my 
folks  have  turned  this  matter  over  to  me,  and 
I  wish  to  say  and  to  be  understood  that  I 
will  never  consent  to  the  returning  of  the 
$500,  and  you  had  better  show  this  letter  to 
Mr.  Crlsmon,  so  that  he  will  fully  under- 
stand the  situation."  On  May  25,  1906,  re- 
spondents again  wrote  to  Mr.  Herzlnger. 
After  stating  that  they  showed  Mr.  Herzin- 
ger's  last  letter  to  Mr.  Crlsmon,  and  that  he 
contended  that  he  had  "kept  his  part  of  the 
contract,"  the  letter  proceeds  as  follows: 
"He  says  now  that  to  show  that  he  means 
business  will  pay  you  $2,000  (which  will  in- 
clude the  $500  already  paid)  down,  and  the 
balance  in  one  year  upon  the  same  kind  of 
a  contract  as  before,  and  will  pay  the  taxes 
for  1906  when  they  become  due.  At  the 
end  of  the  year, -he  would  rather  have  you 
take  a  mortgage  on  the  property  for  $8,000, 
due  In  two  years  from  then,  at  six  per  cent 
interest,  and  pay  cash  balance  at  that  time 
of  $5,000,  but  will  take  It  in  the  former  way 
if  you  prefer.  As  regards  our  commission,  if 
you  accept  this  proposition,  of  course,  we 
would  like  part  or  all  of  it  when  he  pays  the 
$1,500  cash,  but,  if  you  object  to  this,  we 
will  wait  till  the  end  of  the  year.  We  think 
you  should  accept  this  offer,  and  would  like 
a  reply  at  once,  and,  if  satisfactory,  will 
make  up  contracts  and  forward  for  signature. 
You  must  have  the  original  contract  as  It 
waB  sent  to  you  or  Mrs.  Herzlnger  at  the  time 
the  deal  was  closed."  To  this  letter  Mr. 
Herzlnger  replied  by  letter  dated  May  28, 
1906,  in  which,  after  referring  to  the  value 
of  the  property,  he  says:  "I  will  make  Mr. 
Crlsmon  this  proposition,  though:  I  will  tie 
the  property  up  to  him  till  May  1,  1907,  at 
$17,500,  he  to  pay  $2,500  down  at  the  present 
time,  of  which  we  will  say  he  has  already 
paid  $500,  leaving  the  balance  of  $2,000  more 
to  pay.  He  to  pay  the  taxes  for  1906  and  to 
pay  6  per  cent,  interest  on  the  other  $15,- 
000,  and,  of  course,  he  is  to  have  the  privi- 
lege of  paying  the  $15,000  and  Interest  and 
taking  his  deed  any  time  between  the  present 
and  May  1,  1907.  If  Mr.  Orismon  borrowed 
the  money  to  make  that  payment  of  $14,- 


500  on  May  1st,  and  ll  was  all  in  good  faith, 
why  can  he  not  do  the  same  again?  And  I 
will  still  give  him  the  deed  upon  that  pay- 
ment, if  he  so  desires.  So  he  has  two  proposi- 
tions from  me  now,  and  they  are  the  best 
I  can  do.  But  these  are  not  standing  offers, 
and,  if  he  wishes  to  take  up  either,  he  must 
let  me  know  at  once  before  I  get  a  deal 
started  with  some  one  else."  On  May  29, 
1906,  respondents  again  wrote  him  as  follows: 
"Dear  Sir:  Yours,  of  the  28th  Inst,  received, 
and  In  reply  will  say:  We  are  surprised  that 
you  are  not  willing  to  accept  Mr.  Crlsmon's 
offer.  Don't  think  Just  because  other  agents 
have  written  you  that  you  could  find  a  ready 
sale  at  $15,000,  for  you  could  not.  They  just 
want  the  property  for  sale,  not  knowing  what 
they  can  do.  Don't  you  think,  Mr.  Herzln- 
ger, that  If  other  agents  had  a  customer  for 
this  property  that  they  would  come  to  us? 
As  they  all  know  that  we  have  it.  Perhaps 
you  should  advise  your  mother  of  the  offer,  as 
she  might  look  at  it  in  a  different  way  and 
be  very  glad  indeed  to  do  business,  as  It  Is 
an  awfully  good  proposition  he  has  made  you. 
Mr.  Crlsmon  had  his  contract  placed  on  rec- 
ord some  days  before  May  1,  1906.  You  had 
better  reconsider  this  matter  and  close  up 
with  him."  To  this  letter  Mr.  Herzlnger,  on 
June  9,  1906,  replied  as  follows:  "Gentlemen: 
I  submitted  Mr.  Crismon's  proposition  con- 
tained In  your  letter  of  recent  date  to  my 
mother,  and  she  refuses  to  accept  same.  I 
also  told  her  of  the  propositions  I  had  made 
Mr.  Crlsmon  through  you  and  she  will  ac- 
cept either  of  these,  and,  should  he  want  to 
take  up  either,  we  will  allow  him  until  July, 
1906,  to  close  same;  and,  if  the  deal  is  not 
consummated  by  that  date,  we  will  with- 
draw the  property  from  the  market  alto- 
gether. The  propositions  to  Mr.  Crlsmon  are 
$14,500  cash  for  the  property.  Or  $2,000  cash 
and  $15,000  May  1,  1907,  the  $15,000  bearing 
Interest  at  the  rate  of  6  per  cent,  per  annum, 
and  he  to  pay  the  taxes  In  either  event  for 
the  year  1906.  To  any  one  except  Mr.  Crls- 
mon the  cash  payment  down  is  $500  more  in 
either  event,  other  conditions  the  same  as  in 
Mr.  Crismon's  propositions.  Should  you  not 
be  able  to  make  the  deal  at  all,  please  return 
to  me  the  abstract  of  title,  and  oblige." 
This  seems  to  have  ended  the  communication 
between  the  parties  with  regard  to  the  trans- 
action referred  to  in  the  correspondence. 

Referring  now  to  the  alleged  tender  of 
Mr.  Crlsmon,  the  undisputed  evidence  is,  in 
substance,  as  follows:  Mr.  Louis  H.  Farus- 
worth,  the  assistant  cashier  of  Walker  Broth- 
ers' Bank,  testified  that  Mr.  Crlsmon  came  to 
the  bank  on  May  1,  1906,  and  made  arrange- 
ments with  the  witness  to  obtain  the  sum  of 
$14,500.  On  direct  examination  of  this  wit- 
ness by  appellants*  counsel,  questions  were 
asked  and  answered  as  follows:  "Q.  You 
may  state  what,  if  anything,  he  [Crlsmon] 
said  at  the  time  he  applied  for  the  money  as 
to  whether  it  would  be  returned  immediately 
or  not    A  My  recollection  Is  that  he  ar- 
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ranged  with  me  for  this  money  for  the  pur- 
pose of  making  a  tender  for  a  piece  of  prop- 
erty, and  told  me  that  the  money  would  be 
refunded — would  be  returned.  The  money 
was  sent .  over  at  his  request.  Q.  That  Is, 
told  you  it  would  be  returned  Immediately? 
A.  I  so  understood,  that  It  would  come  back 
that  same  day."  The  evidence  further  shows 
that,  in  pursuance  of  this  arrangement,  Mr. 
Farnsworth  did  not  deliver  the  money  to  Mr. 
Cri8mon,  but  that  two  of  the  bank  clerks 
were  directed  to  take,  and  did  take,  the 
$14,500  in  gold  coin  across  the  street  from 
the  bank  to  the  office  of  respondents,  and 
there  tendered  it  to  them,  and  after  respond- 
ents, or  one  of  them,  had  counted  It,  It  was 
by  the  same  clerks,  who  remained  with  the 
money  all  the  time,  taken  back  to  the  bank ; 
that  the  clerks  simply  followed  directions, 
knew  nothing  about  the  transaction,  but  sim- 
ply carried  the  money  across  the  street  to  re- 
spondents' office,  and  after  it  was  counted 
took  it  back  to  the  bank.  Neither  of  them 
could  tell  whether  any  record  of  the  trans- 
action was  made  in  the  bank's  books,  nor  is 
there  any  evidence  by  any  one  that  any  rec- 
ord was  made  of  the  transaction,  except 
what  may  be  inferred  from  what  Mr.  Farns- 
worth  said;  and  from  what  he  said  the  In- 
ference is  most  strong  that  no  record  was 
ever  intended  to  be  made.  Mr.  Farnsworth 
further  testified  that  the  transaction  was  evi- 
denced by  Mr.  Crismon's  check,  but  he  also 
said  that  this  check  was  returned  to*  him 
when  the  money  was  returned  by  the  clerks. 
It  further  appeared  that  Mr.  Crlsmon  inquir- 
ed of  respondents  in  the  forenoon  of  May  1, 
1906,  whether  they  had  received  the  deed  or 
not  from  appellants,  and  they  informed  him 
that  they  had  not  It  also  appeared  from 
the  testimony  of  respondents  that  between 
the  time  the  option  agreement  was  entered 
into  and  the  1st  of  May,  1906,  when  It  ma- 
tured, they  had  made  attempts  to  sell  the 
parcel  of  land  for  Mr.  Crlsmon,  but  could  not 
obtain  the  price  they  asked  therefor.  Mr. 
Fred  H.  Herzlnger  also  testified  that  the  rea- 
son why  the  deed  was  not  forwarded  to  re- 
spondents so  as  to  be  in  their  possession  on 
May  1,  1906,  was  because  he  construed  their 
letters  to  mean  that  Mr.  Crlsmon  would  not 
make  the  payment  at  that  time. 

Upon  substantially  the  foregoing  evidence, 
the  court  made  findings  of  fact  and  conclu- 
sions of  law  in  favor  of  respondents,  and 
rendered  judgment  in  their  favor  for  the 
amount  claimed  by  them.  The  assignments 
of  error  attack  the  findings  upon  the  ground 
that  there  is  no  evidence  to  sustain  tbem, 
and  assail  the  conclusions  of  law  upon  the 
ground  that  they  are  contrary  to  both  the 
law  and  the  evidence. 

Respondents  assert  that,  under  the  deci- 
sions of  this  court,  there  is  nothing  for  us  to 
pass  upon  in  this  case;  that  the  only  ques- 
tions Involved  are  questions  of  fact,  and, 
this  being  a  law  case,  we  cannot  review  the 


evidence  tp  determine  its  weight  and  suffi- 
ciency; that  all  that  we  have  the  power  to 
do  is  to  determine  whether  there  is  any  legal 
or  competent  evidence  in  the  record  in  sup- 
port of  the  findings  of  fact;  that  there  is 
such  evidence,  and  hence  the  judgment 
should  be  affirmed.  This  court  has  repeated- 
ly held  that  in  law  cases  we  cannot  pass  up- 
on the  weight  of  the  evidence,  and  in  that 
way  determine  its  sufficiency,  nor  can  we,  in 
case  of  conflicting  statements,  or  in  case 
where  there  is  reasonable  ground  for  differ- 
ence with  regard  to  the  inferences  that  may 
be  deduced  from  certain  facts  or  statements, 
determine  upon  which  side  the  evidence  pre- 
ponderates. But  this  court  has  never  held 
that,  where  the  facts  are  undisputed  and  the 
Inferences  to  be  deduced  from  them  leave  no 
room  for  reasonable  doubt  with  regard  to 
their  legal  effect,  it  will  not  pass  upon  and 
determine  the  questions  of  law  that  must 
govern  and  control  when  applied  to  the  un- 
disputed facts. 

We  have  set  forth  the  evidence  at  consid- 
erable length,  and  we  think  we  have  stated 
all  of  it  that  can  in  any  way  Influence  the  re- 
sult; and  from  this  evidence  we  have  been 
forced  to  arrive  at  a  conclusion  of  law  dia- 
metrically opposite  to  that  reached  by  the 
trial  court  It  is  true  the  court  in  effect, 
found  that  respondents  had  agreed  to  find  a 
purchaser  for  appellants'  property;  that  re- 
spondents had  found  one  who  was  ready, 
able,  and  willing  to  purchase  the  property 
for  the  price  asked  and  upon  the  terms  and 
conditions  imposed;  and  that  both  respond- 
ents and  the  purchaser  had  respectively  per- 
formed the  conditions  assumed  by  them, 
while  appellants  had  failed  in  the  fulfillment 
of  their  part  so  far  as  the  same  applied  to 
the  tender  of  a  deed.  If  the  evidence  upon 
the  matters  involved  In  the  foregoing  state- 
ment, or  upon  any  one  of  them,  were  con- 
flicting, or  if  there  were  any  substantial  dif- 
ference In  the  contentions  of  the  parties  with 
regard  to  whether  certain  testimony  was  true 
or  false,  then,  In  case  there  was  any  substan- 
tial evidence  In  support  of  the  findings,  we 
would  be  powerless  to  interfere  with  the 
conclusions  reached  by  the  trial  court.  But 
in  this  case  there  is  absolutely  no  conflict 
nor  is  there  any  claim  that  any  part  of  the 
evidence  material  to  the  Issue  is  untrue. 
There  is  nothing  for  the  court  to  do,  there- 
fore, but  to  apply  the  law  to  the  undisputed 
facts.  In  one  sense,  no  doubt,  the  ultimate 
facts  upon  which  the  judgment  rests  must  be 
found  from  the  evidence  by  the  court. 
Where,  however,  the  facts  are  clear  and  un- 
disputed, the  principle  involved  in  determin- 
ing their  legal  effect  Is  precisely  the  same  as 
it  would  be  in  case  of  an  agreed  statement  of 
facts.  No  one  would  seriously  contend  that 
the  legal  effect  to  be  given  to  the  facts  or 
result  of  a  case  could  be  affected  by  recast- 
ing the  agreed  statement  of  facts  into  a  dif- 
ferent form  in  the  findings  made  by  the 
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court  The  only  question  for  the  court  would 
be  to  apply  the  law  to  the  facts  not  disputed 
In  the  one  Instance  and  as  agreed  to  in  the 
other. 

Applying  these  rules  of  law  to  this  case, 
the  questions  whether  respondents  produced 
a  purchaser  who  was  able,  ready,  and  will- 
ing to  purchase  appellants'  property  upon 
the  terms  and  conditions  imposed  by  them, 
and  to  pay  therefor  at  the  time  specified, 
must  be  deduced  from  the  undisputed  evi- 
dence in  the  record.  That  an  option  agree- 
ment was  duly  entered  into  and  what  its 
terms  and  conditions  are  is  clear.  That 
there  was  an  application  for  an  extension  of 
time  by  the  purchaser  to  make  the  final 
payment  is  also  clear.  The  legal  effect  of 
the  correspondence  with  regard  to  this  no 
one  can  misunderstand.  That  no  conclusion 
upon  the  proposition  for  an  extension  of 
time  and  the  counter  proposition  on  the  part 
of  appellants  was  ever  arrived  at  is  beyond 
dispute.  That  the  purchaser  took  advantage 
of  appellants'  nonaction  in  not  forwarding 
the  deed  by  May  1,  1906,  and  that  they  did 
not  forward  the  deed  for  the  reason  that  the 
purchaser  asked  for  an  extension  of  time  on 
the  ground  that  he  was  disappointed  In  mon- 
ey matters,  admits  of  no  argument.  Wheth- 
er this  advantage  was  Intentional  or  other- 
wise Is  entirely  immaterial  in  this  case. 
That  the  alleged  tender  made  on  May  1, 
1906,  was  colorable  merely  in  the  light  of  all 
the  evidence,  admits  of  no  dispute.  That  ap- 
pellants, when  they  learned  that  the  pur- 
chaser claimed  that  he  had  fulfllled  his  part 
of  the  contract,  were  able,  ready,  and  willing 
to  fulfill  their  part,  Is  not  and  cannot  be 
controverted.  The  whole  question,  therefore, 
is:  Had  the  respondents  earned  their  com- 
mission as  a  matter  of  law?  If  they  produc- 
ed a  purchaser  who  was  ready,  able,  and 
willing  to  purchase  the  property  upon  the 
terms  and  conditions  Imposed  by  the  appel- 
lants and  to  pay  the  price  demanded  by  them 
therefor,  respondents  are  entitled  to  recover. 
We  are  convinced  from  the  undisputed  facts 
that  respondents  did  not  do  this.  Before  the 
purchaser  made  the  pretended  tender,  he  was 
careful  to  ascertain  whether  the  deed  was  In 
the  hands  of  respondents  for  delivery  or  not. 
If  the  conditions  had  been  such  that  he  was 
required  to  have  the  money  only  in  case  a 
deed  was  not  in  the  hands  of  respondents 
for  delivery,  there  might  be  some  justifica- 
tion for  his  conduct,  but  be  was  required  to 
make  payment  for  the  land  in  case  the  deed 
was  ready  for  delivery,  and  he  wanted  It,  but 
there  Is  not  the  slightest  evidence  in  the 
record  that  he  either  had  the  money,  or  that 
he  made  any  provision  for  it  so  that  he  might 
make  this  payment.  In  the  face  of  his  state- 
ment that  he  was  disappointed  in  money 
matters  and  wanted  an  extension  of  time  to 
obtain  the  money.  It  cannot  be  presumed  that 
he  had  the  money  on  the  1st  of  May  when 
the  pretended  tender  was  made.  The  trans- 
action with  the  bank  whereby  the  $14,500 
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was  obtained  to  make  the  tender  was  so 
clearly  a  matter  of  form  merely  that  It 
hardly  requires  discussion.  The  money  nev- 
er was  delivered  to  Mr.  Crlsmon  or  to  any 
one  acting  for  him,  and  he  never  had  posses- 
sion of  it  The  money  always  was  under  the 
control,  If  not  in  the  actual  possession,  of 
the  bank  clerks  who  acted  for  the  bank,  and 
thus  constructively  In  the  possession  of  the 
bank.  Surely  It  cannot  be  claimed  that, 
while  respondents  or  one  of  them  counted  it, 
it  was  constructively  in  Mr.  Crlsmon's  pos- 
session. Respondents  were  not  his  agents, 
but  were  the  agents  of  and  represented  the 
appellants.  What  respondents  did,  there- 
fore, was  simply  to  count  the  bank's  money. 
The  money  was  sent  over  by  the  bank,  not  as 
a  loan  to  Mr.  Crlsmon,  but  for  the  effect  a 
tender  might  have,  and  the  identical  money 
was  to  be  returned  at  once.  Respondents 
might  just  as  well  have  gone  to  the  bank  and 
with  Its  permission  entered  one  of  Its  vaults 
and  counted  $14,500  of  the  bank's  money. 
The  legal  effect  would  have  been  precisely 
the  same.  Moreover,  respondents  and  Mr. 
Crlsmon  knew  that  the  deed  was  not  In  re- 
spondents' hands;  that  they  had  asked  for 
an  extension  of  time  for  Mr.  Crlsmon  In 
which  to  make  the  final  payment;  that  the 
proposal  made  by  them  In  his  behalf  had 
been  refused  and  a  counter  proposition  had 
been  made;  that  these  propositions  were 
then  pending;  that  Fred  H.  Herzinger  had 
made  timely  inquiry  as  to  whether  the  final 
payment  would  probably  be  made  so  that  a 
deed  might  be  prepared ;  that  no  answer  had 
ever  been  given  him,  except  it  be  said  that 
the  request  for  more  time  was  an  answer, 
and,  if  this  be  held  an  answer,  then  respond- 
ents and  Mr.  Crlsmon  either  knew  or  had 
good  reason  to  believe  that  appellants  had 
probably  been  misled  by  the  pending  proposi- 
tions. In  the  light  of  all  of  these  facts,  re- 
spondents, as  the  agents  and  representatives 
of  appellants,  ought  to  have  spurned  Mr. 
Crlsmon's  tender,  and,  instead  of  counting 
the  bank's  money,  they  should  have  remind- 
ed him  of  the  true  state  of  affairs,  and  in- 
formed him  that  he,  and  not  their  clients, 
was  in  fault  There  was  entirely  too  much 
ceremony  and  circumstantiality  in  making 
this  tender.  There  was  too  much  care  exer- 
cised in  its  execution  to  leave  It  without  sus- 
picion. Moreover,  the  reiteration  of  the  de- 
tails with  regard  to  It  by  Mr.  Crismon  in  his 
letter  to  respondents  only  a  few  days  later 
again  shows  that  somehow  they  all  were 
afraid  that  some  one  might  question  this 
tender.  The  whole  affair  impresses  us,  and 
it  seems  to  us  must  so  Impress  all,  that  this 
tender  was  a  mere  matter  of  form.  When 
this  tender  is  viewed  in  the  light  of  all  the 
circumstances.  It  would  be  a  reproach  to  the 
law  to  permit  a  transaction  so  transparent 
to  pass  as  current  coin  or  to  give  It  any  le- 
gal effect  whatever.  Mr.  Crlsmon  Is  not  call- 
ed as  a  witness.  No  explanation  of  his  con- 
duct is  even  attempted,  and  respondents  are- 


Digitized  by 


OkL) 


POBTEE  v.  BROOK. 


645 


willing  to  rest  their  rights  upon  the  naked 
transaction  as  detailed  in  the  evidence.  In 
this  regard  Mr.  Crismon's  lack  of  good  faith 
is  so  apparent  from  his  subsequent  acts  and 
conduct  that  reasonable  men  cannot  differ 
in  their  conclusions  with  regard  thereto. 
Wben  he  was  given  the  opportunity  to  ob- 
tain the  property  on  practically,  if  not  pre- 
cisely, the  same  terms  and  conditions  as 
stated  by  himself  in  his  request  for  an  ex- 
tension of  time,  he  refused  to  take  it,  al- 
though the  undisputed  evidence  is'  that  the 
property  was  then  worth  more  than  the 
amount  he  agreed  to  pay  for  It  That  his 
subsequent  acts  cannot  affect  his  nor  re- 
spondents' legal  rights,  if  they  had  any,  as 
they  existed  on  May  1,  1906,  is  conceded. 
But  his  subsequent  acts  and  conduct  may  be 
looked  to  for  the  purpose  of  determining 
whether  what  he  bad  done  to  establish  these 
alleged  rights  was  done  in  good  faith,  and 
whether  such  prior  acts  had  the  legal  ef- 
fect claimed  for  them.  Again,  in  determin- 
ing respondent's  rights,  we  must  not  over- 
look the  fact  that,  as  between  principal  and 
agent,  the  utmost  good  faith  is  required  on 
the  part  of  both.  While  a  stranger  may  hold 
the  principal  liable  for  the  acts  of  his  au- 
thorized agent,  although  the  principal  may 
not  have  been  thoroughly  informed  with  re- 
gard to  the  facts  by  the  agent,  that  is  not 
the  law  with  respect  to  rights  as  between 
principal  and  agent  It  is  the  agent's  duty 
to  keep  the  principal  fully  informed  of  all 
the  facts  and  circumstances,  and,  if  the 
agent  fails  to  do  this,  the  law  will  not  per- 
mit him  to  obtain  any  advantage  by  reason 
of  his  own  negligence  or  want  of  absolute 
good  faith.  It  is  no  answer  in  this  case  that 
appellants  knew  of  the  conditions  of  the  op- 
tion agreement  as  well  as  respondents  did. 
The  agreement  was  a  mere  option.  Mr.  Cris- 
mon  was  not  bound  to  make  payment,  un- 
less he  chose  to  do  so.  It  was  only  fair, 
therefore,  that  when  Mr.  Herzlnger  inquired 
of  respondents  whether  the  payment  would 
probably  be  made  at  the  specified  time,  and 
whether  the  deed  was  required  to  be  on 
hand,  they  at  once  and  fully  answer  his  in- 
quiry. Instead  of  this  they  requested  an 
extension  of  time  to' make  the  payment,  and 
pending  this  matter  permitted  Mr.  Crismon 
to  make  a  tender  without  protest,  and  now 
rely  on  this  tender  as  against  their  clients, 
and  point  to  It  as  the  act  which  made  the 
option  agreement  effective,  and  thus  gives 
them  a  legal  right  to  their  commission  as 
for  a  completed  sale.  The  good  faith  and  le- 
gal effect  of  this  pretended  tender  was  the 
controlling  Issue  In  the  case.  It  was  the 
thing  respondents  relied  upon,  and  which,  if 
good,  fixed  the  liability  of  their  principals. 
When  the  good  faith  and  effectiveness  there- 
of was  questioned  by  appellants,  and  the 
evidence  produced  by  respondents  thereon 
had  cast  a  suspicion  upon  it,  it  devolved 
upon  them  to  show  by  some  competent  evi- 
dence that  Mr.  Crismon  had  the  money  with 


which  to  make  a  valid  tender.  This  they 
could  have  proved  by  showing  that  Mr.  Cris- 
mon had  credit  at  the  bank,  or  that  he  had 
made  some  binding  arrangement  with  the 
bank  whereby  the  money  was  placed  to  his 
credit,  and  that  he  had  a  right  to  use  it  and 
had  assumed  some  obligation  with  respect 
thereto.  Under  the  facts  as  established,  if 
the  money  had  been  forcibly  taken  from  the 
bank  clerks,  it  would  have  been  the  bank's 
money,  and  not  Mr.  Crismon's,  and  the  bank, 
and  not  he,  would  have  sustained  the  loss. 
The  conclusion,  therefore,  is  forced  upon  us 
that  the  undisputed  facts  and  circumstances, 
and  the  inferences  to  be  deduced  from  them, 
leave  no  room  for  doubt  that  Mr.  Crismon 
was  neither  able  nor  ready,  although  he  had 
been  willing,  to  comply  with  the  terms  of  his 
option  agreement  on  May  1,  1906,  when  he 
was  required  to  make  the  final  payment ;  that 
the  tender  made  by  him  is  colorable  merely, 
and  this  in  legal  effect  left  the  whole  matter 
as  though  no  tender  had  been  made;  and 
that  respondents,  as  the  agents  of  appel- 
lants, in  view  of  all  the  circumstances,  fail- 
ed In  their  duty  in  not  at  once  informing  ap- 
pellants with  regard  to  the  true  situation 
when  appellants  inquired  of  them  If  the 
deed  should  be  prepared  for  delivery. 

From  all  it  necessarily  follows  that  the 
findings  of  the  court  are  not  sustained  by 
the  evidence,  and  that  the  conclusions  of  law 
are  contrary  to  the  law  applicable  to  the 
facts.  The  judgment,  therefore,  cannot  be 
sustained,  and  It  accordingly  Is  reversed, 
and  the  cause  remanded  to  the  trial  court 
with  directions  to  grant  a  new  trial,  appel- 
lants to  recover  costs  on  appeal. 

McCARTY,  O.  J.,  and  STRAUP,  J.,  con- 
cur. 


PORTER  et  al.  v.  BROOK. 
(Supreme  Court  of  Oklahoma.    Sept.  10.  1908.) 

1.  Appeal  and  Error— Time  or  Taking  Ap- 
peal. 

Under  Act  Cong.  March  3,  1905,  c.  1479, 
9  12.  33  Stat  1081  (U.  S.  Comp.  St.  Supp.  1907, 
p.  208),  providing  that  appeals  and  writs  of  er- 
ror shall  be  taken  from  the  United  States  Courts 
In  the  Indian  Territory  to  the  United  States 
Court  of  Appeals  of  said  territory  in  the  same 
manner  that  cases  are  taken  by  appeal  or  writ 
of  error  from  the  Circuit  Courts  of  the  United 
States  to  the  Circuit  Court  of  Appeals,  an  ap- 
peal must  be  taken  within  six  months  from  the 
date  of  the  entry  of  the  judgment  sought  to  be 
reviewed. 

(Syllabus  by  the  Court.) 

2.  Wobds  and  Phrases— "Manner." 

The  word  "manner,"  as  used  in  the  phrase 
"in  the  same  manner,"  in  Act  Cong.  March  3, 
1905,  c.  1479,  S  12,  33  Stat.  1081  (U.  S.  Comp. 
St  Supp.  1907,  p.  208),  considered,  and  held  to 
include  time. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  vol.  5,  pp.  4333-4337.] 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Terri- 
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tory,  Sitting  at  Muskogee;  Wm.  R.  Lawrence, 
Judge. 

Suit  by  Edward  Porter  and  others  against 
Eck  E.  Brook.  Judgment  for  defendant,  and 
plaintiffs  appeal.  Dismissed. 

This  is  a  suit  in  equity  for  partition,  brought 
by  appellants  against  appellee  in  the  United 
States  Court  of  the  Indian  Territory  at  Mus- 
kogee. A  final  decree  dismissing  plaintiff's 
suit  was  rendered  in  thnt  court  on  September 
6,  1905,  and  on  the  18th  day  of  April,  1907, 
more  than  six  months  after  the  entry  of  the 
judgment  appealed  from,  appellants  prayed 
for  and  obtained  an  appeal  to  the  United 
States  Court  of  Appeals  of  the  Indian  Terri- 
tory, where  the  case  was  pending  at  the  time 
of  the  admission  of  the  state  into  the  Union, 
and  the  case  is  now  before  this  court  for 
final  disposition  under  the  provisions  of  the 
Enabling  Act. 

W.  F.  Schuermeyer  and  De  Roos  Bailey, 
for  appellants.  N.  A.  Gibson  and  Geo.  S. 
Ramsey,  for  appellee. 

HAYES,  J.  A  motion  to  dismiss  the  ap- 
peal in  this  action  has  been  filed  by  defend- 
ant in  error  (appellee),  in  which  he  asks  that 
the  appeal  be  dismissed  for  the  reason  that 
it  was  not  taken  within  six  months  from  the 
date  of  entry  of  the  judgment  in  the  trial 
court.  The  Court  of  Appeals  of  the  Indian 
Territory  was  established  by  Act  Cong.  March 
1,  1895,  c.  145,  and  by  section  11  of  said  act 
(28  Stat.  698)  that  court  was  given  such  gen- 
eral superintending  control  over  the  United 
States  Courts  in  the  Indian  Territory  as  was 
conferred  upon  the  Supreme  Court  of  Arkan- 
sas over  the  courts  of  that  state  by  the  pro- 
visions of  chapter  40  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas,  and  said  chapter 
was,  In  so  far  as  it  related  to  the  jurisdiction 
and  powers  of  the  Supreme  Court  of  Arkan- 
sas as  to  appeals  and  writs  of  error  and  as 
to  the  trial  and  decision  of  causes,  extended 
and  put  in  force  in  the  Indian  Territory  in 
so  far  as  applicable.  Ind.  T.  Ann.  St.  1899, 
c.  17.  The  same  section  of  that  act  of  Con- 
gress provided  that  writs  of  error  and  ap- 
peals from  the  decision  of  the  Court  of 
Appeals  of  the  Indian  Territory  should  be  al- 
lowed and  taken  to  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  in  the  same  man- 
ner and  under  the  same  regulations  as  ap- 
peals are  taken  from  the  Circuit  Courts  of 
the  United  States. 

Section  127G  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas  (Ind.  T.  Ann.  St  1899, 
§  778),  which  section  Is  one  of  the  sections 
of  said  chapter  40,  reads:  "An  appeal  or 
writ  of  error  shall  not  be  granted,  except 
within  three  years  next  after  the  rendition 
of  the  judgment  or  order,  unless  the  party  ap- 
plying therefor  was  an  infant,  married  wo- 
man, or  of  unsound  mind,  at  the  time  of  Its 
rendition,  in  which  cases  an  appeal  or  writ 
of  error  may  be  granted  to  such  parties,  or 
their  legal  representatives,  within  one  year 


after  the  removal  of  their  disabilities,  or 
death,  whichever  may  first  happen."  Under 
the  provisions  of  this  section,  an  appeal  or 
writ  of  error  to  review  a  judgment  or  order 
of  one  of  the  United  States  Courts  in  the  In- 
dian Territory  could  be  granted  only  at  a 
time  within  three  years  after  the  rendition 
of  the  judgment  or  order  appealed  from, 
except  in  those  instances  enumerated  in  the 
section.  With  said  chapter  40  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas  prescrib- 
ing the  appellate  procedure  in  cases  taken 
from  the  trial  courts  to  the  Court  of  Appeals 
of  the  Indian  Territory  and  the  federal  pro- 
cedure controlling  In  cases  taken  from  said 
Court  of  Appeals  to  the  Circuit  Court  of  Ap- 
peals, two  different  systems  of  appellate  pro- 
cedure prevailed  in  the  Indian  Territory  con- 
trolling the  final  disposition  of  the  cases 
arising  therein.  These  systems  of  procedure 
were  both  complete,  but  unlike. 

Congress,  by  section  12  of  the  Indian  Ap- 
propriation Act,  approved  March  3,  1905  (33 
Stat.  1081,  c.  1479  [U.  S.  Comp.  St  Supp. 
1907,  p.  208]),  provides:  "That  hereafter  all 
appeals  and  writs  of  error  shall  be  taken 
from  the  United  States  Courts  in  the  Indian 
Territory  to  the  United  States  Court  of  Ap- 
peals In  the  Indian  Territory,  and  from  the 
United  States  Court  of  Appeals  in  the  In- 
dian Territory  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  in 
the  same  manner  as  is  now  provided  for  in 
cases  taken  by  appeal  or  writ  of  error  from 
the  Circuit  Courts  of  the  United  States  to  the 
Circuit  Court  of  Appeals  of  the  United  States 
for  the  Eighth  Circuit."  By  this  act  it  ap- 
pears that  Congress  Intended  to,  and  did,  sub- 
stitute for  the  procedure  provided  by  chapter 
40  of  Mansfield's  Digest  the  federal  procedure 
by  which  cases  are  taken  from  the  Circuit 
Courts  of  the  United  States  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  and 
at  the  same  time  provided  that  the  same  pro- 
cedure should  govern  in  cases  taken  from  the 
Court  of  Appeals  In  the  Indian  Territory  to 
the  Circuit  Court  of  Appeals,  thereby  pre- 
scribing a  uniform  system  of  procedure  for 
appeals  from  judgments  and  orders  both  of 
the  trial  court  and  of  the  intermediate  appel- 
late court  of  the  Indian  Territory.  Section 
12,  supra,  was  not  by  express  language  made 
as  an  amendment  to  said  chapter  40,  or  any 
part  thereof.  It  was  not  enacted  to  cure  or 
supply  any  defect  In  the  procedure  prescribed 
by  said  chapter,  for  none  existed.  A  com- 
plete appellate  procedure  for  taking  cases 
from  the  trial  courts  to  the  Court  of  Appeals 
was  provided  by  said  chapter  40.  We  think 
it  was  the  intention  of  Congress  to  substitute 
the  procedure  In  appeals  from  the  Circuit 
Courts  of  the  United  States  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  for 
the  procedure  prescribed  by  said  chapter  40. 
Act  Cong.  March  3,  1891,  c  517,  8  11,  26  Stat. 
829  (U.  S.  Oomp.  St  1901,  p.  552),  provides 
what  procedure  shall  govern  appeals  and 
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■writs  of  error  by  which  Judgments  or  orders 
are  sought  to  be  reviewed  in  the  Circuit  Court 
of  Appeals.  This  section  reads  in  part  as  fol- 
lows: "That  no  appeal  or  writ  of  error  by 
which  any  order,  judgment  or  decree  may  be 
reviewed  in  the  Circuit  Court  of  Appeals,  un- 
der provision  of  this  act,  shall  be  taken  or 
sued  out  except  within  six  months  after  tbe 
entry  of  the  judgment,  order  or  decree  sought 
to  be  reviewed."  It  has  been  repeatedly  held 
that  the  Circuit  Court  of  Appeals,  under  tbis 
section,  has  no  Jurisdiction  In  a  case  where 
more  than  six  months  intervene  between  the 
entry  of  the  judgment  in  the  trial  court  and 
the  date  on  which  the  writ  of  error  is  sued 
out.  Conn.  Fire  Ins.  Co.  v.  Oldendorff,  73 
Fed.  88,  19  C  O.  A.  379  ;  Condon  v.  Central  L. 
&  T.  Co.,  73  Fed.  907,  20  C.  C.  A.  110 ;  White 
v.  Iowa  National  Bank,  71  Fed.  97, 17  C.  C.  A. 
621 ;  Threadglll  v.  Piatt  (C.  C.)  71  Fed.  1. 

It  has  been  suggested  that  the  act  of 
March  3,  1905,  contains  no  repealing  clause, 
and  does  not  repeal  by  express  language  sec- 
tion 1276  of  Mansfield's  Digest,  supra,  and 
that  there  has  been  no  repeal  of  said  section, 
unless  by  implication,  and  that  repeals  by 
implication  are  not  favored.  This  we  recog- 
nize as  an  established  rule  of  construction; 
but  there  is  also  another  equally  well  estab- 
lished rule  of  construction  as  to  repeals  by 
substitution,  which  is  a  form  of  repeal  by  im- 
plication, that  where  a  statute  is  designed  to 
create  a  new  and  Independent  system,  and  Is 
not  merely  cumulative  of  the  common  law 
or  of  existing  statutes,  and  disposes  of  the 
whole  subject  of  legislation,  such  statute  dis- 
places the  old  system  without  an  express  re- 
pealing clause.  Section  12,  supra,  was  not 
enacted  by  Congress  to  supply  any  defect  in 
the  appellate  procedure  then  in  force  in  the 
Indian  Territory,  nor  was  it  merely  cumula- 
tive. Under  the  construction  contended  for 
by  plaintiff  in  error  it  substituted  the  appel- 
late procedure  for  the  Arkansas  procedure  in 
all  the  steps  of  an  appeal,  except  where  the 
element  of  time  is  involved.  To  adopt  this 
construction  contended  for  by  plaintiff  in  er- 
ror would  defeat  the  object  which  we  think 
Congress  intended  and  sought  to  accomplish, 
which  was  to  simplify  and  harmonize  the  ap- 
pellate procedure  in  the  Indian  Territory,  by 
establishing  one  system  of  procedure  to  con- 
trol in  taking  cases  both  from  the  trial  court 
to  the  intermediate  appellate  court,  which 
was  the  Court  of  Appeals  of  the  Indian  Ter- 
ritory, and  from  that  court  to  the  final  ap- 
pellate court.  The  construction  contended 
for  by  plaintiff  in  error  would  not  only 
leave  parts  of  both  systems  of  procedure,  in 
effect,  but  would  also  apply  parts  of  both  to 
the  same  appeal,  whereas  theretofore  the  Ar- 
kansas appellate  procedure  alone  applied  in 
appeals  taken  from  the  trial  court  to  the 
Court  of  Appeals,  but  under  the  construction 
contended  for,  a  portion  of  the  Arkansas  ap- 
pellate procedure  would  apply  in  these  cases 
and  a  portion  of  the  federal  procedure.  This 
would  lead  to  complications  and  confusion, 


rather  than  to  simplicity,  and  we  do  not 
think  that  such  construction  of  the  act  and 
such  result  was  Intended  and  contemplated 
by  Congress,  and  therefore  such  construction 
should  not  be  given  to  this  section  of  the  act 
unless  compelled  by  the  language  of  the  act. 

It  is  urged  that  the  phrase  "in  the  same 
manner"  of  the  act  cannot  include  the  ele- 
ment of  time,  and  refers  only  to  the  way  or 
mode  in  which  the  appeal  may  be  taken  or 
writ  of  error  sued  out  and  prosecuted,  and 
not  to  the  time  within  which  It  may  be  done. 
Whether  the  word  "manner,"  or  the  phrase 
"in  the  same  manner,"  may  include  the  ele- 
ment of  time,  has  been  answered  by  the 
courts  both  in  the  affirmative  and  in  the  neg- 
ative. The  Supreme  Court  of  Nevada,  In 
State  of  Nevada  v.  Eureka  Consolidated 
Mining  Co.,  d  Nev.  15,  held,  without  discus- 
sion, that  the  word  "manner"  in  the  statute 
under  consideration  in  that  case  did  not 
mean  time.  The  Supreme  Court  of  Nebras- 
ka, In  Bankers'  Life  Ins.  Co.  v.  Bobbins,  59 
Neb.  170,  80  N.  W.  484,  construed  the  word 
"manner"  as  not  including  the  element  of 
time  as  It  was  used  in  certain  sections,  of 
the  Code  of  Civil  Procedure  in  that  state  pro- 
viding for  the  reviving  of  dormant  judgments 
In  the  same  manner  as  was  provided  for  re- 
viving actions  before  Judgment 

"Manner"  was  also  construed  by  the  court 
as  not  Including  time  in  United  States  v. 
Morris,  Fed.  Cas.  No.  15,815.  The  language 
of  the  statute  before  the  court  in  that  case 
was:  "And  the  District  Court  may,  moreover, 
in  like  manner,  remit  to  the  Circuit  Court 
any  indictment  pending  in  said  District  Court, 
when,  in  the  opinion  of  the  court,  difficult 
and  Important  questions  of  law  are  Involv- 
ed in  the  case;  and  the  proceedings  there- 
upon shall  thereafter  be  the  same  in  the  Cir- 
cuit Court  as  if  such  indictment  had  been 
originally  found  and  presented  therein." 
The  preceding  part  of  the  same  section  of  the 
statute,  to  which  it  was  contended  the  phrase 
"in  like  manner"  referred,  directed  that  in- 
dictments for  capital  offenses  be  remitted  to 
the  next  term  of  the  Circuit  Court.  The 
court,  in  discussing  the  meaning  of  the  word 
"manner,"  said:  "The  question  would  still 
remain  whether  the  order  to  remit  must  be 
made  at  the  term  at  which  the  indictment  is 
presented  The  time  when  such  order  is  to 
be  entered  may  or  may  not  be  considered  as 
part  of  the  'manner'  of  remitting.  Generally, 
the  time  of  doing  an  act  and  the  manner  of 
doing  an  act  are  distinct  things.  The  phrase 
'at  such  times  and  in  such  manner'  Is  one  of 
very  frequent  occurrence  in  legal  language, 
and  Is  strictly  correct  Still  it  may  be  that, 
though  not  naturally  included,  Congress  in- 
tended to  embrace  the  time  of  entering  the 
order  in  the  words  'in  like  manner,'  and 
therefore  it  is  necessary  to  look  carefully  at 
the  different  parts  of  this  statute,  and  see  if 
such  was  the  intention  of  Congress."  The 
court  then  proceeded  to  review  tbe  different 
provisions  of  the  statute,  and  concluded  that 
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the  word  "manner,"  as  used  therein,  did  not 
include  time. 

Harris  et  al.  v.  Doherty,  119  Mass.  142,  and 
State  v.  McClure,  91  Wis.  313,  64  N.  W.  992, 
are  cases  In  which  the  word  "manner"  was 
construed  as  including  the  element  of  time. 
In  State  v.  McClure  the  language  of  the  stat- 
ute under  consideration  reads:  "It  shall  be 
the  duty  of  the  county  board,  at  its  next  an- 
nual meeting  in  November,  to  fix  the  salary 
for  the  sheriff  in  the  same  manner  as  salaries 
are  fixed  for  other  county  officers."  It  was 
attempted  by  the  board  at  its  regular  annual 
meeting  in  November  to  fix  the  salary  for 
the  sheriff  after  he  bad  been  elected.  There 
existed  In  the  statute  of  Wisconsin  a  provi- 
sion that  the  county  board  at  its  annual 
meeting  in  November  should  fix  the  salary  of 
every  county  officer  "who  is  elected  during 
the  ensuing  year,  and  who  is  entitled  to  sal- 
ary from  the  county  treasury,  and  that  such 
salary  shall  not  be  Increased  or  diminished 
during  his  term  of  office."  The  matter  In 
controversy  in  that  case  was  whether  the 
phrase  "in  the  same  manner"  required  that 
the  board  should  fix  the  salary  of  the  sher- 
iff before  his  election,  as  provided  for  the 
other  county  officers.  The  court  in' the  opin- 
ion said:  "The  word  'manner'  in  a  statute 
may  undoubtedly  include  'time,'  if  such  seems 
to  have  been  the  intent  of  the  lawmakers. 
The  intent  of  the  lawmakers  here  being 
clearly  to  make  the  fixing  of  the  sheriffs 
salary  a  part  of  the  general  system,  we  feel 
obliged  to  construe  the  words  'in  the  same 
manner'  as  Including  the  element  of  'time.' " 

We  think  the  language  quoted  from  United 
States  v.  Morris,  supra,  to  the  effect  that 
the  "manner"  of  doing  a  thing  and  the 
"time"  of  doing  it  are  distinct  things,  but 
that  "manner"  may  embrace  "time"  if  such 
was  the  intention  of  Congress,  states  the  cor- 
rect rule.  In  the  procedure  under  which 
cases  are  taken  by  appeal  or  writ  of  error 
from  the  Circuit  Court  to  the  Circuit  Court  of 
Appeals  of  the  Eighth  Circuit,  the  time  in 
which  the  appeal  may  be  taken  or  the  writ 
of  error  sued  out  is  not  the  only  Instance  in 
which  the  element  of  time  is  Involved.  If 
the  phrase  under  consideration  does  not  em- 
brace the  element  of  time  in  one  instance,  it 
does  not  embrace  the  element  of  time  in  the 
others;  and  Congress  by  the  act  of  1905 
placed  In  force  In  the  Indian  Territory  a 
hybrid  system  of  appellate  precedure,  which, 
instead  of  simplifying  the  appellate  pro- 
cedure theretofore  existing,  by  substituting 
one  for  both,  confounded  the  confusion  al- 
ready existing.  Such  was  not  the  Intention 
of  Congress.  The  question  presented  by  this 
motion  to  dismiss  was  directly  presented  to 
and  passed  upon  by  the  Court  of  Appeals  in 
the  Indian  Territory  In  Re  Terrell's  Estate, 
6  Ind.  T.  412,  98  S.  W.  143.  The  court 
held  In  that  case  that  an  appeal  under  the 
act  of  March  3,  1905,  must  be  taken  within 
six  months  from  the  entry  of  the  judgment 
sought  to  be  reviewed. 


The  Court  of  Appeals  of  the  Indian  Terri- 
tory was  not  the  court  of  final  appellate  ju- 
risdiction in  cases  arising  in  that  territory 
but  our  high  regard  for  the  opinions  of  that 
court  and  the  other  reasons  assigned  herein 
lead  us  to  conclude  that  this  appeal  should 
be  dismissed;  and  it  is  so  ordered. 

WILLIAMS,  C.  J.,  and  DUNN,  TURNER, 
and  KANE,  JJ.,  concur. 


BICKFORD  v.  BRUCE  et  al. 

(Supreme  Court  of  Oklahoma.   Sept.  10,  1908.) 

Appeal  ano  Ebbob— Time  of  Taking  Ap- 
peal. 

Under  Act  Cone.  March  3,  1905,  c  1479.  5 
12,  33  Stat.  1081  (U.  S.  Comp.  St.  Supp.  1907, 
p.  208),  providing  that  appeals  and  writs  of  er- 
ror shall  be  taken  from  the  United  States  Courts 
in  the  Indian  Territory  to  the  United  States 
Court  of  Appeals  of  said  territory  in  the  same 
manner  that  cases  are  taken  by  appeal  and  writ 
of  error  from  the  Circuit  Courts  of  the  United 
States  to  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit,  a  writ  of  error  must  be  sued  out 
within  six  months  after  the  entry  of  the  judg- 
ment sought  to  be  reviewed. 
(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory, Sitting  at  Marietta;  Hosea  Townsend, 
Judge. 

Action  by  H.  K.  Bickford  against  Stanley 
R.  Bruce  and  I.  R.  Mason.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Dis- 
missed. 

This  case  was  tried  In  the  United  States 
Court  for  the  Southern  District  of  the  In- 
dian Territory,  at  Marietta,  and  judgment 
rendered  therein  on  October  26,  1906,  in  fa- 
vor of  defendants  in  error.  A  writ  of  error 
was  sued  out  and  appeal  perfected  on  Octo- 
ber 14,  1907.  The  case  was  pending  in  the 
United  States  Court  of  Appeals  of  the  Indian 
Territory  at  the  time  of  the  admission  of 
the  state  into  the  Union,  and  is  now  before 
this  court  for  final  disposition  under  the 
provisions  of  the  Enabling  Act 

Cruce,  Cruce  &  Bleakmore  and  Parker  & 
Simons,  for  plaintiff  in  error.  W.  P.  Bow- 
man and  Ledbetter  &  Moore,  for  defendants 
In  error. 

HAYES,  J.  A  motion  has  been  filed  here- 
in to  dismiss  the  appeal  for  the  reason  that 
the  writ  of  error  was  not  sued  out  within 
6  months  from  the  date  of  the  entry  of  the 
Judgment  in  the  trial  court  Nearly  12 
months  elapsed  from  the  date  of  the  entry  of 
the  judgment  in  the  trial  court  until  the 
writ  of  error  was  sued  out,  and  under  the 
rule  announced  by  this  court  at  the  present 
term  In  Edward  Porter  et  al.  v.  Eck  E. 
Brook,  97  Pac.  645,  the  motion  should  be  sus- 
tained; and  it  is  so  ordered. 

WILLIAMS,  C.  J.,  and  DUNN,  TURNER, 
and  KANE,  JJ.,  concur. 
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UTTERBACK  v.  ROCK  ISLAND  PLOW  CO. 

<Supreme  Court  of  Oklahoma.   Sept  16,  1908.) 

Appeal  and  Erbor — Tooc  of  Taking  Ap- 
peal. 

Under  Act  Com.  March  8,  1906,  c.  1479.  § 
12.  33  Stat.  1081  (U.  S.  Comp.  St.  Supp.  1907, 
p.  208),  providing  that  appeals  and  writs  of  er- 
ror shall  be  taken  from  the  United  States 
Courts  in  the  Indian  Territory  to  the  United 
States  Court  of  Appeals  of  said  territory  in  the 
same  manner  that  cases  are  taken  by  appeal  and 
writ  of  error  from  the  Circuit  Courts  of  the 
United  States  to  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  a  writ  of  error  must 
be  sued  out  within  six  months  after  the  entry 
of  the  judgment  sought  to  be  reviewed. 
(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory, Sitting  at  Ohickasha;  J.  T.  Dickenson, 
Judge. 

Action  by  the  Rock  Island  Plow  Company 
against  G.  W.  Utterback.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Dis- 
missed. 

This  action  was  brought  by  defendant  in 
error  in  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory 
at  Chickasha  against  plaintiff  in  error  on  a 
foreign  judgment  Judgment  was  rendered 
and  entered  in  that  court  In  favor  of  defend- 
ant in  error  on  the  28th  day  of  November, 
1906.  A  motion  for  new  trial  was  overruled 
on  December  5,  1906.  Petition  in  error  was 
filed  in  this  court  on  November  27,  1907. 

Wm.  Stacey,  tor  plaintiff  in  error.  Bare- 
foot &  Carmlchael,  for  defendant  In  error. 

HAYES,  J.  A  motion  to  dismiss  has  been 
filed  by  defendant  in  error,  In  which  he  al- 
leges several  grounds  for  dismissal.  One 
ground  alleged  Is  that  no  writ  of  error  was 
sued  out  by  plaintiff  In  error  within  six 
months  from  the  date  of  the  entry  of  the 
judgment  in  the  trial  court  Under  the  rule 
announced  by  this  court  in  Edward  Porter 
et  al.  v.  Eck  E.  Brook,  97  Pac.  645,  and  in 
H.  K.  Blckford  v.  Stanley  R.  Bruce  et  al.,  97 
Pac.  648,  neither  of  which  opinions  have 
been  officially  reported,  the  motion  to  dismiss 
in  this  case  should  be  sustained  upon  this 
ground,  and  it  Is  unnecessary  to  notice  the 
other  grounds  set  out  In  the  motion. 

The  motion  to  dismiss  Is  sustained. 

WILLIAMS,  C.  J.,  and  DUNN,  TURNER, 
and  KANE,  JJ.,  concur. 


MAER  MFG.  CO.  COX. 

(Supreme  Court  of  Oklahoma.    Sept.  9,  1908.) 

Justices  of  tot  Peace— Probate  Coubts— 
APPEAI/— Jubisbiction. 

The  probate  court  has  no  Jurisdiction  on 
appeal  from  a  judgment  of  a  justice  of  the  peace 
in  an  action  where  the  amount  claimed  is  less 
than  $20,  and  where  there  was  no  jury  trial 


and  the  judgment  was  not  rendered  on  confes- 
sion. 

(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Lincoln  Coun- 
ty; Fred  A  Wagoner,  Judge. 

Action  by  the  Maer  Manufacturing  Com- 
pany against  W.  E.  Cox.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

This  is  an  action  on  an  account  originally 
brought  In  the  Justice  court  of  Cimarron 
township,  Lincoln  county.  The  amount  of 
the  account  for  which  judgment  was  sought 
was  $15.  In  the  trial  of  the  case  in  the  Jus- 
tice court  a  Jury  was  summoned,  but  was 
never  sworn  to  try  the  case.  Judgment  was 
rendered  on  the  pleadings  in  favor  of  the  de- 
fendant in  error,  who  was  plaintiff  in  that 
court.  From  the  judgment  of  the  justice 
court,  defendant  in  error,  defendant  in  that 
court,  appealed  to  the  probate  court  of  Lin- 
coln county,  in  which  court  plaintiff  in  error 
moved  the  court  to  dismiss  the  appeal,  on  the 
ground  that  the  probate  court  was  without 
jurisdiction  to  hear  the  same.  The  court 
overruled  this  motion,  and  the  case  was  tried 
de  novo  without  a  Jury,  and  judgment  was 
rendered  in  favor  of  defendant  Many  as- 
signments of  error  have  been  made  by  plain- 
tiff In  error  in  his  petition  in  error  for  a 
reversal  of  this  case;  but  it  will  be  neces- 
sary for  us  to  consider  only  the  one  which 
complains  of  the  action  of  the  court  in  re- 
fusing to  dismiss  the  appeal  for  want  of  ju- 
risdiction. 

J.  M.  Springer,  for  plaintiff  in  error.  J. 
B.  A.  Robertson,  Roy  Hoffman,  and  S.  A. 
Cordell,  for  defendant  in  error. 

HATES,  J.  (after  stating  the  facts  as 
above).  By  section  5044  of  Wilson's  Revised 
and  Annotated  Statutes  of  Oklahoma  of  1903, 
It  is  provided  that  "in  all  cases,  not  specially 
provided  for  by  law,  either  party  may  ap- 
peal from  the  final  judgment  of  any  justice 
of  the  peace  to  the  district  court  of  the  coun- 
ty where  the  Judgment  was  rendered,"  and 
the  subsequent  sections  provide  a  procedure 
governing  such  appeals  to  the  district  court. 
Section  5053  of  said  statutes  reads  as  fol- 
lows: "An  appeal  may  be  taken  from  the 
final  judgment  of  a  justice  of  the  peace  In 
any  case,  except  In  cases  hereinafter  stated, 
in  which  no  appeal  shall  be  allowed:  First, 
on  judgments  rendered  on  confession.  Sec- 
ond, in  jury  trials  where  neither  party  claims 
in  his  bill  of  particulars  a  sum  exceeding 
twenty  dollars."  Under  these  two  sections, 
appeals  could  be  had  from  the  Judgment  of 
the  justice  court  by  either  party  to  the 
district  court,  except  In  the  two  classes  of 
cases  mentioned  In  section  5053.  These  sec- 
tions of  the  statute  were  adopted  and  put  In 
force  in  the  territory  of  Oklahoma  by  act  of 
the  Legislature  of  1893.  The  Legislature  of 
1905  passed  an  act  (Sees.  Laws  1905,  p.  331, 
c.  28,  art.  9)  which  provides  for  appeal  from 
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the  final  judgment  of  justices  of  the  peace  in 
all  cases  not  otherwise  specially  provided  for 
by  law  to  the  probate  court  of  the  county 
where  the  judgment  was  rendered.  This  act 
of  the  Legislature  was  construed  by  the  Su- 
preme Court  of  the  territory  of  Oklahoma  In 
Loewen  v.  Meyers,  18  Okl.  300,  88  Pac  1046. 
In  that  case  the  court  held  that  the  act  of 
1905  did  not  change  the  law  as  to  appeals 
in  all  cases  except  those  specially  excepted  in 
section  5053,  supra,  and  that  in  all  cases  ex- 
cept of  the  two  classes  mentioned  in  section 
5053  an  appeal  from  the  judgment  of  the 
justice  of  the  peace  lies  to  the  district  court. 
The  case  at  bar  does  not  belong  to  either  of 
said  two  classes  of  cases  specifically  mention- 
ed in  section  5053,  and  therefore  the  appeal  in 
this  case  should  have  been  taken  to  the  dis- 
trict court 

Defendant  In  error  insists  that  plaintiff  in 
error,  by  reason  of  its  appearing  and  pro- 
ceeding in  the  trial  in  the  probate  court,  has 
waived  its  right  to  insist  upon  the  probate 
court's  want  of  jurisdiction;  but  the  pro- 
bate court  was  without  Jurisdiction  of  the 
subject-matter  in  this  action  on  appeal  from 
the  justice  court,  and  want  of  jurisdiction 
of  the  subject-matter  is  never  waived,  but 
may  be  raised  at  any  time.  If  the  plaintiff 
in  error  had  appeared  and  proceeded  to  trial 
in  the  probate  court  without  having  made 
objection  to  that  court's  want  of  jurisdic- 
tion, there  would  have  been  no  waiver  of 
same.  Beach  v.  Beach,  4  Okl.  359,  46  Pac. 
514 ;  Rhyne  v.  Manchester  Assurance  Co.,  14 
Okl.  555,  78  Pac.  558. 

The  judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  dismiss  the  appeal. 

WILLIAMS,  C.  J.,  and  TURNER,  KANE, 
and  DUNN,  JJ.,  concur. 


Ex  parte  CLENDENNING. 

(Supreme  Court  of  Oklahoma.    Sept.  11,  1908.) 

Criminal  Law— Conviction— Sentence— Ju- 
b1sdiction. 

When  a  judgment  of  imprisonment  is  im- 
posed by  a  court  on  plea  of  guilty  or  conviction 
in  a  criminal  case,  and  the  same  is  not  stayed 
as  provided  by  law,  the  defendant  should  forth- 
with be  committed  to  the  proper  officer  for  in- 
carceration ;  and  where  this  is  not  done,  and 
the  court  makes  an  order  under  which  the  de- 
fendant is  discharged  from  custody,  it  has  no 

Sower  or  jurisdiction,  after  the  lapse  of  the  time 
lvolved  in  the  sentence  and  after  the  term,  to 
issue  commitment  on  such  judgment. 
Williams,  C.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Application  by  William  Clendennlng  for 
writ  of  habeas  corpus.  Petitioner  discharged. 

Wade  S.  Stanfield  and  Barnum  &  McGraw, 
for  petitioner.  Charles  West,  Atty.  Gen.,  and 
W.  C.  Reeves,  Asst  Atty.  Gen.,  for  the  State. 

DUNN,  J.  This  case  Is  an  original  pro- 
ceeding in  habeas  corpus,  brought  by  Wil- 


liam Clendennlng,  who  alleges  that  he  is  un- 
lawfully restrained  and  deprived  of  his  liber- 
ty by  Henry  Clay  King,  as  sheriff  -of  Creek 
county,  state  of  Oklahoma.  From  the  record 
In  the  case  we  gather  that  on  December  16, 

1907,  the  defendant  was  brought  Into  the 
county  court  of  that  county,  and  in  case  No. 
15  the  following  judgment  was  entered 
against  him:  "Defendant  appeared  in  per- 
son, but  without  attorney,  and  entered  a  plea 
of  guilty  of  selling  intoxicating  liquors, 
whereupon  the  court  ordered  that  he  be  fined 
$50  and  pay  costs,  amounting  to  $4.15,  a 
total  of  $54.15,  and  to  be  committed  to  jail 
until  said  fine  and  costs  are  paid;  and  it 
was  further  ordered  by  the  court  that  de- 
fendant be  confined  in  the  county  jail  for  a 
period  of  30  days,  said  sentence  to  be  sus- 
pended on  good  behavior."  Thereafter,  and 
on  January  21,  1908,  the  defendant  was 
again  arraigned  before  the  court  of  said  coun- 
ty in  case  No.  68,  charged  with  the  same  of- 
fense, when  the  court  entered  against  him 
the  following  judgment:  "Defendant  waived 
arraignment  and  entered  a  plea  of  guilty, 
whereupon  the  court  ordered  that  he  pay  a 
fine  of  $75  and  costs,  and  that  he  be  given 
30  days  In  jail ;  jail  sentence  suspended  dur- 
ing good  behavior.  Fine  and  costs  were 
paid,  and  defendant  was  conditionally  dis- 
charged as  shown  above."  In  neither  of 
these  cases  was  commitment  issued. 

Thereafter,  and  on  June  27,  1908,  after  the 
expiration  of  the  terms  of  court  at  which 
both  of  the  foregoing  judgments  were  render- 
ed, and  after  the  expiration  of  about  five 
months  from  the  date  on  which  the  last 
judgment  was  rendered,  and  six  months  sub- 
sequent to  the  day  of  the  first,  the  court  pro- 
nounced the  following  judgment  in  case  No. 
68:  "Now,  on  this  27th  day  of  June,  A.  D. 

1908,  the  same  being  one  of  the  judicial  days 
of  the  regular  May,  A.  D.  1908,  term  of  this 
court,  the  above  matter  came  on  to  be  heard, 
and  It  appearing  to  the  court  that  on  the  21st 
day  of  January,  A.  D.  1908,  said  defendant 
was,  by  judgment  of  this  court  then  and 
there  rendered,  adjudged,  ordered,  and  de- 
cree to  be  imprisoned  In  the  county  jail  of 
Creek  county,  Oklahoma,  and  It  further  ap- 
pearing to  the  court  that  said  jail  sentence 
was  on  good  behavior  of  said  defendant,  and 
it  now  appearing  to  the  court,  from  the  rec- 
ords of  this  court,  that  the  behavior  of  said 
defendant  has  not  been  good  since  said  21st 
day  of  January,  1908,  the  suspension  of  said 
jail  sentence  is  hereby  set  aside  and  annulled, 
and  the  said  judgment  of  this  court  is  here- 
by this  day  ordered  enforced,  and  the  said 
defendant  Is  committed  to  the  custody  of  the 
sheriff  of  Creek  county,  Oklahoma,  for  im- 
prisonment in  said  jail  for  30  days  from  and 
after  the  date  hereof,  In  conformity  with 
said  judgment  of  this  court  rendered  as 
aforesaid  on  said  21st  day  of  January,  A.  r>. 
1908.  To  all  of  which  action  of  the  court 
the  defendant  excepts.  Whereupon  said  de- 
fendant prayed  an  appeal  to  the  Supreme 
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Court  of  Oklahoma,  which  was  by  this  court 
denied,  and  the  defendant  then  and  there 
duly  excepted  Whereupon  said  defendant 
asked  the  court  to  fix  the  amount  of  appeal 
bond,  which  was  by  the  court  denied,  to  which 
the  defendant  excepted."  And  Immediately 
thereafter,  and  on  the  same  day,  the  court 
rendered  the  following  Judgment  in  case  No. 
17:  "Now,  on  this  27th  day  of  June,  A.  D. 
1908,  the  same  being  one  of  the  judicial  days 
of  the  regular  May,  A.  D.  1908,  term  of  this 
court,  the  above  matter  came  on  to  be  heard, 
and  the  same  action  was  taken  herein  as  in 
No.  68  Criminal,  except  that  the  sentence 
herein  was  by  the  court  allowed  to  be  concur- 
rent with  the  sentence  in  said  No.  68  Crim- 
inal." 

Upon  this  action  by  the  court  and  the  com- 
mitment Issued  thereunder,  the  defendant  was 
taken  into  custody,  and  this  writ  was  by  him 
sued  out  to  regain  his  liberty.  He  contends 
that  after  the  expiration  of  the  term  at 
which  the  Judgments  were  rendered,  and 
after  the  expiration  of  the  time  within  which 
they  would  or  could  have  been  served,  in 
the  absence  of  escape  on  his  part,  or  any  ap- 
peal or  other  lawful  procedure  taken  to  stay 
the  same,  the  court  lost  Jurisdiction  to  issue 
commitment  thereon  and  to  require  their  en- 
forcement by  his  imprisonment.  This  raises 
the  question  of  whether  or  not  a  court,  after 
delivering  its  judgment  and  sentence  in  a 
criminal  case,  may  stay  the  same,  In  the  ab- 
sence of  appeal  or  other  legal  proceedings 
taken  looking  to  its  modification,  and  after 
the  term  at  which  it  was  rendered  has  ex- 
pired, and  after  the  time  embraced  therein 
has  elapsed,  whether  it  has  jurisdiction  to 
then  issue  commitment  in  execution  of  its 
judgment  and  incarcerate  the  defendant 
thereunder.  In  support  of  the  action  taken 
by  the  court  we  are  cited  by  the  Attorney 
General  to  a  number  of  authorities.  Those 
which  most  nearly  touch  the  proposition,  and 
upon  which  he  most  strongly  relies,  are  as 
follows:  Allen  v.  State,  1  Mart.  &  T.  (Tenn.) 
294;  Fults  v.  State,  2  Sneed  (Tenn.)  232; 
Sylvester  v.  State,  65  N.  H.  193,  20  Atl.  954 ; 
State  v.  Hatley  et  al.,  110  N.  C.  522,  14  S. 
E.  751;  People  ex  rel.  Forsyth  v.  Court 
of  Sessions,  141  N.  Y.  288,  36  N.  E.  330, 
23  L.  R.  A.  856;  Weber  v.  State,  58  Ohio 
St.  616,  51  N.  E.  116,  41  L.  R.  A.  472. 

The  case  of  Allen  v.  State,  supra,  was  one 
decided  by  the  Supreme  Court  of  Tennessee. 
Allen  was  convicted  of  the  crime  of  man- 
slaughter at  the  circuit  court  of  Green  coun- 
ty in  September,  1826.  He  was  sentenced  to 
be  imprisoned  six  months,  and  to  be  branded 
by  burning  on  the  hand,  and  to  pay  the  costs 
of  the  prosecution.  He  asked  for  a  stay  of 
this  judgment  to  enable  him  to  make  applica- 
tion to  the  Governor  for  a  pardon,  and  the 
court  in  granting  It  was  doubtless  greatly 
influenced  by  the  fact  that  the  burning  on 
the  band,  If  inflicted,  would  much  impair  the 
privilege  granted  by  a  pardon,  should  one  be 
secured.  The  Judgment  was  stayed  under  a 


statute  to  enable  defendant  to  make  such  ap- 
plication. This  case  is  referred  to  in  the 
case  of  Crane  v.  State,  94  Tenn.  98,  28  S.  W. 
317,  in  which  the  statute  under  which  the 
court  acted  in  that  case  is  cited.  Defend- 
ant Crane  made  application  for  a  stay  of  the 
execution  of  his  sentence  until  he  could  like- 
wise apply  to  the  Governor  for  a  pardon,  and 
the  Supreme  Court  of  the  state  in  reference 
to  this  matter  said:  "The  power  of  this  court 
to  grant  such  a  suspension  in  a  proper  case  is 
clearly  given  by  section  6096,  Mill.  &  V.  Code, 
as  follows:  'In  case  of  the  conviction  and 
sentence  of  a  defendant  to  imprisonment,  the 
presiding  judge  may,  in  all  proper  cases, 
postpone  the  execution  of  the  sentence  for 
such  time  as  may  be  necessary  to  make  ap- 
plication to  the  executive  for  a  pardon  or 
commutation  of  punishment'  This  power 
and  discretion  was  exercised  by  this  court  in 
the  case  of  Allen  v.  State,  Mart.  &  Y.  (Tenn.) 
295.  It  is  apparent,  however,  from  a  read- 
ing of  the  statute,  that  such  power  and  dis- 
cretion to  suspend  execution  of  sentence  will 
only  be  exercised  in  proper  cases,  and  it  will 
not  be  extended  to  cases  generally;  other- 
wise, the  course  of  Justice  would  be  impeded, 
and  the  Governor  deluged  with  applications 
In  all  cases  before  the  convicted  person  could 
be  imprisoned. 

The  case  of  Fults  v.  State,  supra,  was  an- 
other case  from  Tennessee,  which  was  de- 
cided upon  the  authority  of  the  case  of  Allen 
v.  State,  supra.  In  that  case  the  defendant 
was  sentenced  to  a  fine  of  $10  and  two  days' 
imprisonment  The  fine  and  costs  were  se- 
cured, and  there  appears  of  record  the  fol- 
lowing entry:  "On  motion  of  defendant, 
David  Fults,  and  for  reasons  appearing  to 
the  satisfaction  of  the  court  by  admission 
of  the  Attorney  General  and  the  evidence  in 
the  case,  he  is  permitted  to  enter  into  recog- 
nizance to  appear  at  the  next  term  of  this 
court  and  then  undergo  the  imprisonment 
adjudged  against  him,  and  abide  by  and  per- 
form the  sentence  of  the  court"  He  appear- 
ed at  the  next  term  of  court  and  was  order- 
ed to  be  imprisoned  pursuant  to  the  judg- 
ment From  this  he  appealed,  and  the  Su- 
preme Court  held  that  there  was  nothing  ir- 
regular In  the  proceeding,  and  that  the  exe- 
cution should  go.  The  stay  of  the  execution, 
it  will  be  noted,  was  to  a  time  certain,  and 
there  was  nothing  contingent  in  it  Where 
there  is  no  statute,  such  as  in  this  state,  some 
few  of  the  courts  have  held  that  a  court 
may  fix  a  day  certain  in  the  future  on  which 
a  sentence  shall  begin.  This  was  done  in 
this  case,  and  the  Supreme  Court  sustained  it. 

The  case  of  Weber  v.  State,  supra,  In  our 
judgment,  Is  not  applicable,  for  the  reason 
that  in  that  case  the  Judgment  the  suspen- 
sion, and  the  setting  of  the  same  aside  all 
took  place  at  the  same  term  of  court  The 
Supreme  Court  said:  "When  the  suspension 
is  without  express  conditions,  as  in  this  case, 
It  is  within  the  power  of  the  court  to  set 
aside  the  suspension  at  any  time  during  the 
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same  term,  on  its  own  motion,  and  to  order 
the  sentence  to  be  executed."  In  the  case  at 
bar  it  will  be  noted  that  both  terms  of  court 
at  which  these  judgments  were  rendered  had 
expired,  that  no  motion  for  new  trial  or  other 
proceeding  had  taken  place  to  review  or  re- 
verse the  same,  and  the  judgments  were  final 
so  far  as  the  control  of  the  court  over  them 
was  concerned. 

Neither  do  we  consider  the  case  of  State 
v.  Hatley  et  al.,  supra,  as  controlling  in  this 
case.  That  was  a  case  in  which  Phillip  Hat- 
ley  and  his  wife  were  sentenced  to  be  im- 
prisoned for  12  months  in  the  county  jail, 
with  the  proviso  that  if  the  defendants  left 
the  state  within  30  days  no  execution  should 
issue;  otherwise,  the  defendants  were  to  be 
imprisoned.  The  parties  left  the  state,  and 
In  about  one  month  returned  to  the  jurisdic- 
tion of  the  court.  Thereupon  the  clerk  of  the 
court  Issued  execution  upon  the  judgment 
that  had  been  previously  rendered.  In  the 
consideration  of  the  case  the  Supreme  Court 
of  North  Carolina  said:  "The  court  had  no 
power  to  pass  a  sentence  of  banishment,  and 
we  think  the  judgment  of  the  court  cannot  be 
fairly  construed  as  a  judgment  of  banish- 
ment. If  so,  It  would  be  void.  The  only 
judgment  passed  by  the  court  was  that  the 
defendants  be  imprisoned  12  months,  and  the 
words,  'but  if  the  defendants  leave,'  etc., 
constitute  no  part  of  the  sentence  or  judg- 
ment of  the  court,  but  were  manifestly  in- 
tended only  as  a  note  or  memorandum  di- 
recting the  clerk  to  postpone  the  period  at 
which  the  sentence  shall  go  into  execution, 
mid  not  as  a  punishment  for  the  defendants, 
or  an  Infliction  upon  some  other  community, 
pnfdlcated  upon  the  assumption  that  it  would 
be  d«*l  ruble  and  beneficial,  both  to  the  com- 
munity in  which  they  were  engaged  in  the 
bud  calling  of  keeping  a  disorderly  and  dis- 
reputable house  and  to  the  defendants,  in 
giving  them  an  opportunity  to  reform  under 
new  surroundings.  Such  course  is  not  un- 
f  requent,  and,  though  dictated  by  the  best  in- 
tentions to  benefit  the  public,  as  well  as  offend- 
ers, is  not  to  be  commended.  We  think  It 
quite  clear,  when  the  defendants  left  the  state 
and  speedily  returned  (for  it  appears  that  the 
court  was  held  in  the  latter  part  of  October 
and  they  returned  early  in  December),  they 
came  within  the  condition  upon  which  the 
clerk  was  to  issue  the  capias."  The  facts 
contained  in  the  foregoing  quotation  distin- 
guish that  case  from  the  one  at  bar,  In  that 
the  court  did  not  stay  its  judgment  or  the 
execution,  and  that  the  commitment  was  is- 
sued by  the  clerk;  and  this  within  the 
period  of  time  during  which  the  defendants, 
had  they  been  Immediately  committed,  would 
have  been  serving  their  sentence.  These 
facts,  we  believe,  take  that  case  out  of  the 
rule  controlling  the  one  at  bar. 

Another  case  relied  upon  by  the  Attorney 
General,  People  ex  rel.  Forsyth  v.  Court  of 
Sessions,  supra,  was  one  wherein  the  Su- 
preme Court  of  the  state  of  New  York  by 


mandamus  commanded  the  Court  of  Sessions 
to  pronounce  judgment  in  a  criminal  case 
wherein  one  Attridge  had  been  convicted  of 
the  crime  of  grand  larceny,  in  which  the  trial 
court,  out  of  respect  to  his  youth  and  pre- 
vious good  character,  had  suspended  sentence. 
Three  days  thereafter  the  county  judge,  one 
of  the  three  judges  sitting  at  the  trial,  in 
the  absence  of  the  other  two,  brought  the 
defendant  before  him  and  sentenced  him  to 
imprisonment.  He  was  released  upon  habeas 
corpus  on  the  ground  that  the  sentence  was 
not  concurred  in  by  a  majority  of  the  court. 
He  was  remanded  to  the  custody  of  the  sher- 
iff, and  again  brought  before  the  court,  and 
the  judgment  thereupon  was  given  that  sen- 
tence be  suspended  during  good  behavior.  He 
was  thereupon  discharged  from  custody. 
Thereafter  the  Supreme  Court  granted  a 
peremptory  writ  of  mandamus  commanding 
the  said  trial  court  to  proceed  to  Judgment 
and  to  pass  sentence  upon  the  defendant  as 
prescribed  by  law.  On  the  case  being  ap- 
pealed to  the  Court  of  Appeals,  the  court  of 
last  resort  of  that  state,  it  said:  "The  pre- 
cise question  involved,  therefore,  is  the  power 
of  a  court  of  record,  possessing  jurisdiction 
in  criminal  cases,  to  suspend  judgment  after 
conviction."  And  the  court  held  that  the 
trial  court  possessed  this  power  in  the  fol- 
lowing language:  "Without  attempting  to 
collate  all  the  authorities  on  the  subject,  it 
is  sufficient  to  say  that  the  power  to  sus- 
pend sentence  at  common  law  is  asserted  by 
writers  of  acknowledged  authority  on  crim- 
inal jurisprudence,  by  the  uniform  practice  of 
the  courts,  and  numerous  adjudged  cases/' 
The  statement  of  that  case  will  show  that  it 
Is  not  applicable  to  the  case  at  bar,  for  the 
reason  that  the  question  involved  bere  is  not 
the  power  to  suspend  sentence,  but  the  power 
of  the  court  after  sentence  to  suspend  ex- 
ecution. 

This  case  is  noted,  and  the  above  distinc- 
tion drawn,  in  the  consideration  of  the  case 
of  In  re  Webb,  89  Wis.  354,  62  N.  W.  177.  27 
L.  R.  A.  356,  46  Am.  St.  Rep.  846,  which  was 
a  case  where  execution  of  the  judgment  of 
the  court,  as  in  the  case  at  bar,  was  suspend- 
ed. The  Forsyth  Case,  supra,  being  cited  on 
the  part  of  the  state  to  sustain  the  power 
of  the  court  to  suspend  execution,  just  as  it 
is  cited  by  the  Attorney  General  in  the  case 
at  bar,  the  Supreme  Court  of  Wisconsin  said : 
"The  case  of  People  ex  rel.  Forsyth  v.  Court 
of  Sessions,  141  N.  Y.  288,  36  N.  E.  386,  23 
L.  R.  A.  856,  was  not  a  case  where  execu- 
tion of  a  sentence  had  been  suspended,  but 
where  sentence  had  been  postponed;  and  the 
power  of  the  court  to  delay  sentence  in  its 
discretion  was  sustained,  and  numerous  au- 
thorities were  cited  to  support  it  But  the 
present  case  involves  different  considerations. 
Here  the  execution  of  a  sentence  already  pro- 
nounced is  indefinitely  suspended,  and  it  may 
be  the  pleasure  of  the  court  never  to  direct 
execution,  so  that  the  suspension  has  the 
practical  effect  of  a  pardon,  or  of  arrest  of 
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Judgment,  indeterniliiute  or  final,  without  the 
authority  of  law;  and  It  has  been  likened 
to  the  Incorporation  Into  our  criminal  juris- 
prudence of  the  'ticket  of  leave'  system,  with- 
out any  of  Its  safeguards,  leaving  the  con- 
victed criminal  subject  to  the  mere  option 
or  caprice  of  the  judge,  who  may  direct  the 
enforcement  of  the  sentence  after  any  lapse 
of  time,  however  great,  or  withhold  It,  to  the 
great  detriment,  It  may  be,  of  the  interests 
of  the  public — a  power  plainly  liable  to  great 
abuse." 

The  case  of  Sylvester  v.  State,  supra,  is 
one  wherein  the  Supreme  Court  of  New 
Hampshire,  In  a  case  on  all  fours  with  the 
one  at  bar,  decided  that  It  was  within  the 
power  of  the  court  to  stay  Its  execution.  But 
one  case  is  relied  upon  and  cited  by  it  to 
support  its  opinion,  and  that  is  the  case  of 
Commonwealth  v.  Dowdican's  Ball,  115  Mass. 
133.  An  Inspection  of  that  case  shows  that 
it  was  not  one  wherein  the  court  suspended 
execution ;  but  it,  like  the  case  of  Forsyth  v. 
Court  of  Sessions,  supra,  was  one  wherein  the 
court  suspended  sentence.  The  New  Hamp- 
shire Supreme  Court  does  not  discuss  the 
proposition  Involved,  and  cites  no  other  au- 
thority to  support  its  opinion.  Hence  it  is 
practically  of  little  or  no  weight  as  an  au- 
thority. 

To  supplement  the  cases  presented  to  us 
above,  we  have  sought  diligently  to  find  other 
authority;  but  we  have  been  unsuccessful. 
Outside  of  those  which  the  Attorney  General 
has  presented  to  sustain  this  judgment,  we 
have  been  unable  to  find  a  solitary  well-con- 
sidered opinion.  Every  case  wherein  the 
question  is  squarely  presented  and  passed 
upon,  and  the  courts  have  given  It  the  care 
and  attention  its  importance  deserves,  holds, 
practically  without  dissent,  that  "In  passing 
sentence  on  a  person  convicted  of  an  offense 
the  court  has  no  power  to  provide  that  the 
imprisonment  of  the  defendant  shall  begin 
at  some  future,  indefinite  time,  depending  on 
the  happening  of  an  uncertain  contingency; 
and  an  arrest  under  such  conviction,  made 
after  the  expiration  of  the  term  of  imprison- 
ment named  In  the  sentence,  and  after  the. 
term,  is  illegal."  In  re  Strlckler,  51  Kan. 
700,  33  Pac.  620;  In  re  Bloom,  53  Mich.  597, 
19  N.  W.  200;  State  v.  Murphy,  23  Nev.  390, 
48  Pac.  628 ;  Turtle  v.  Lang,  100  Me.  123,  60 
Atl.  893 ;  Ex  parte  Gordon,  1  Black,  503,  17 
L,  Ed.  134;  State  v.  Voss,  80  Iowa,  467,  45 
N.  W.  898,  8  L.  R.  A.  767 ;  In  re  Markuson, 
5  N.  D.  180,  64  N.  W.  939.  We  will  review 
some  of  these  cases. 

The  case  of  In  re  Strlckler,  supra,  was  one 
wherein  the  defendant  pleaded  guilty  in  the 
district  court  of  Ford  county,  Kan.,  to  the 
charge  of  assault  and  battery,  whereupon 
the  following  sentence  was  pronounced  upon 
him  by  the  court:  "It  is  the  sentence  of  the 
law  that  you,  W.  H.  Strlckler,  be  by  the 
sheriff  of  Ford  county,  Kan.,  incarcerated  in 
the  jail  of  said  county,  there  to  remain  for- 


the  space  of  90  days  from  the  date  of  this 
sentence.  It  is  further  ordered  by  the  court 
that  the  operation  of  this  sentence  shall  be 
suspended  during  such  time  as  the  defendant 
shall  keep  the  peace  with  all  mankind,  and 
desist  from  all  unnecessary  use  of  intoxicat- 
ing liquor,  and  refrain  from  becoming  in- 
toxicated. It  is  further  ordered,  as  a  con- 
dition of  this  sentence,  that  whenever  the 
said  W.  H.  Strlckler  shall  violate  any  one  of 
the  above  conditions,  and  upon  notice  thereof 
to  the  sheriff  by  the  prosecuting  officer  of 
Ford  county,  Kan.,  or  by  the  judge  of  this 
court,  the  said  sheriff  shall  immediately  In- 
carcerate the  said  'Strlckler  in  the  jail  of 
said  county,  and  he  shall  remain  there  com- 
mitted until  the  expiration  of  90  days  from 
said  date  of  Incarceration,  and  until  the 
costs  of  this  prosecution  have  been  paid  by 
him.  The  question  as  to  whether  the  condi- 
tions of  this  suspension  have  been  broken 
shall  be  determined  by  the  prosecuting  at- 
torney of  Ford  county,  or  by  the  judge  of  this 
court,  and  no  judicial  Investigation  shall  be 
required."  After  the  expiration  of  the  term 
of  court  at  which  this  sentence  was  pro- 
nounced, and  after  the  lapse  of  90  days,  the 
court  issued  the  following  commitment  on 
this  sentence  to  the  sheriff  of  the  county: 
"And  whereas,  said  defendant,  W.  H.  Strlck- 
ler, has  failed  to  comply  with  the  conditions 
of  said  Judgment,  you  are  therefore  com- 
manded to  take  and  commit  said  defendant, 
W.  H.  Strlckler,  to  the  Jail  of  Ford  county, 
Kan.,  there  to  remain  until  said  Judgment  be 
complied  with."  Upon  the  commitment  is- 
sued the  petitioner  was  arrested  and  placed 
In  Jail.  He  sued  out  in  the  Supreme  Court 
a  writ  of  habeas  corpus,  and  that  court,  on 
the  consideration  of  the  case,  speaking 
through  Mr.  Justice  Allen,  said:  "The  ques- 
tion here  presented  is  whether  the  district 
court  could  lawfully  sentence  the  defendant 
to  imprisonment  in  the  county  jail,  and  then 
suspend  Its  execution,  to  be  enforced  at  some 
future  time,  on  the  happening  of  a  contin- 
gency named  in  the  judgment  Section  256 
of  the  Criminal  Code  (Gen.  St.  1901,  8  5701 > 
reads:  'Where  any  convict  shall  be  sentenc- 
ed to  any  punishment,  the  clerk  of  the  court 
in  which  sentence  was  passed  shall  forth- 
with deliver  a  certified  copy  thereof  to  the 
sheriff  of  the  county,  who  shall,  without  de- 
lay, either  in  person,  or  by  a  general  or  usual 
deputy,  cause  such  convict  to  receive  the 
punishment  to  which  he  was  sentenced.' 
While  It  Is  usual  to  delay  sentence  after 
conviction  until  motions  for  new  trials,  in  ar- 
rest of  judgment,  and  the  like,  are  disposed 
of,  and  while  it  is  within  the  power  of  the 
court  to  continue  the  hearing  of  such  motions, 
or  for  any  other  good  and  sufficient  cause  to 
withhold  sentence,  yet,  when  a  sentence  has 
been  pronounced  by  the  court,  its  operation 
begins  at  once,  and  under  the  section  just 
quoted  it  is  the  duty  of  the  sheriff  to  im- 
mediately proceed  to  carry  the  sentence  into 
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effect  We  are  not  called  on  to  consider  the 
right  of  the  court,  at  the  term  at  which  the 
conviction  was  had,  to  reconsider  or  modify 
Its  own  order.  In  this  case  It  was  attempted 
to  hang  a  sentence  of  00  days'  Imprisonment 
over  the  head  of  the  defendant,  to  be  ex- 
ecuted at. such  time  as  the  prosecuting  attor- 
ney of  Ford  county  or  the  judge  of  the  court 
might  see  fit.  This  would  leave  the  defend- 
ant In  a  very  uncertain  situation.  He  would 
be  unable  to  tell  for  an  Indefinite  period 
whether  he  was  a  free  man  or  a  convict,  and 
while  the  sentence  In  terms  might  be  for  but 
00  days'  Imprisonment,  It  would  be  In  effect 
far  more  severe,  because  of  the  uncertainty 
as  to  the  time  of  Its  execution.  Such  a  sen- 
tence Is  wholly  unauthorized  by  law.  The 
commitment  issued  thereon  Is  illegal,  and 
does  not  justify  the  Imprisonment  of  the  pe- 
titioner.  He  will  be  discharged." 

The  facts  In  the  case  of  Tuttle  v.  Lang, 
supra,  are  stated  by  the  Supreme  Court  of 
Maine  as  follows:  "The  petitioner  was  ar- 
rested and  brought  before  the  Skowhegan 
municipal  court,  charged  with  the  offense  of 
the  unlawful  sale  of  Intoxicating  liquors. 
Before  pleading  to  the  complaint  the  peti- 
tioner, the  prosecuting  complainant,  and  the 
judge  came  to  an  agreement  by  which  the  pe- 
titioner should  plead  guilty  and  be  sentenced 
to  a  fine,  costs,  and  Imprisonment,  but  that 
no  mittimus  In  execution  of  the  sentence 
should  Issue  until  the  petitioner  should  again 
be  guilty  of  unlawfully  selling  intoxicating 
liquors.  The  petitioner  thereupon  pleaded 
guilty,  sentence  of  fine,  costs,  and  Imprison- 
ment was  Imposed,  a  memorandum  of  the 
agreement  was  noted  on  the  judge's  docket, 
and  the  petitioner  was  released  from  arrest 
and  allowed  to  go  without  day,  without  pay- 
ment of  fine  and  costs,  and  without  impris- 
onment. No  mittimus  or  other  precept  In 
execution  of  the  sentence  was  issued,  or  even 
prepared."  After  the  expiration  of  nearly 
two  years  the  Judge,  being  of  the  opinion 
that  the  petitioner  was  again  unlawfully 
selling  intoxicating  liquors.  Issued  commit- 
ment on  the  previous  sentence,  delivering  It 
to  the  sheriff,  who  took  the  prisoner  Into 
custody  and  committed  him  to  jail.  He  sued 
out  a  writ  of  habeas  corpus,  and  the  Supreme 
Court  of  Maine  on  these  facts  held:  "If, 
after  conviction  and  sentence,  any  court, 
whether  of  general  or  limited  jurisdiction, 
permits  the  convict  to  go  at  large  without 
day,  it  can  never  thereafter  Issue  a  mittimus 
for  his  commitment.  In  such  case,  having 
completed  its  judicial  functions,  it  has  volun- 
tarily surrendered  all  further  control  over 
the  case  and  person." 

The  case  of  In  re  Markuson,  supra,  was 
one  where  on  June  29,  1895,  the  petitioner 
was  convicted  of  a  contempt  of  court  in  vio- 
lating the  terms  of  an  Injunction  order.  The 
syllabus  In  the  case  sufficiently  states  the 
facts  and  the  judgment  to  show  the  holding, 
and  Is  as  follows:  "On  June  29,  1805,  peti- 


tioner was  convicted*  of  a  criminal  contempt 
of  court,  and  judgment  was  entered  of  record 
against  him  In  substance  as  follows:  That 
petitioner  be  Imprisoned  In  the  county  Jail 
of  Barnes  county  for  a  period  of  00  days, 
commencing  with  to-day  at  noon;  that  he 
pay  a  fine  of  $200,  and  if  default  be  made  In 
the  payment  of  the  fine  he  shall  be  impris- 
oned as  many  days  as  $2  is  contained  In 
$200,  or  100  days.'  Immediately  after  said 
judgment  was  entered  the  court,  of  its  own 
motion,  made  certain  orders  In  the  case, 
which  were  entered  of  record,  to  the  effect: 
First,  that  in  case  an  appeal  was  taken  the 
time  should  commence  to  run  from  the  date 
of  the  remittitur  being  filed  In  the  district 
court;  second,  that  the  Judgment  be  sus- 
pended 30  days,  unconditionally,  to  facili- 
tate an  appeal  to  the  Supreme  Court;  third, 
the  court  ordered  that  the  bail  bond  given  to 
secure  the  petitioner's  attendance  from  day 
to  day  during  the  trial  In  the  district  court 
be  and  remain  valid  and  binding  upon  the 
petitioner,  and  that  petitioner  was  ordered 
to  obey  the  further  orders  of  the  district 
court,  whether  made  by  that  court,  or  made 
to  conform  to  orders  of  the  Supreme  Court- 
Held,  that  the  time  of  said  Imprisonment  be- 
gan to  run  at  noon  on  June  20,  1895,  and  that 
the  several  orders  purporting  to  suspend  or 
postpone  the  operation  of  the  judgment  were 
without  authority  of  law,  and  null  and  void." 

In  the  consideration  of  the  case  the  court 
recognizes  the  general  rule,  supported  by 
practically  all  of  the  authorities,  that  where 
not  controlled  by  statute  the  date  for  the  be- 
ginning of  the  service  of  the  term  of  Impris- 
onment Is  not  fixed  In  the  sentence,  Its  time 
will  commence  to  run,  when  not  legally  stay- 
ed, on  the  day  of  sentence.  See  25  Am.  & 
Eng.  Ency.  of  Law,  303,  note  2.  And  this.  In 
our  Judgment,  Is  rendered  certain  in  this 
state  by  the  terms  of  our  statute  (section  5583, 
Wilson's  Rev.  &  Ann.  St.  Okl.  1903),  which 
provides  that  upon  the  judgment  "the  defend- 
ant must  forthwith  be  committed  to  the  cus- 
tody of  the  proper  oificer,  and  by  him  detain- 
ed until  the  Judgment  be  complied  with."  The 
court  in  the  case  last  cited  held  that  the  sen- 
tence "began  Its  operation  when  It  was  pro- 
nounced, and  continued  to  be  In  full  force 
from  that  day  until  It  ceased  to  operate  by 
Its  own  terras." 

The  reasoning  of  the  Supreme  Court  of 
Nevada  In  the  case  of  State  v.  Murphy,  supra. 
Is  peculiarly  applicable  to  the  case  at  bar.  In 
view  of  the  fact  that  their  statute  Is  practi- 
cally the  same  as  our  own.  This  was  a  case 
where  Murphy  had  been  convicted  of  selling; 
whisky  to  an  Indian,  and  a  judgment  of  Im- 
prisonment for  a  term  of  two  years  was  pro- 
nounced against  him  therefor.  Thereupon 
Murphy,  expressing  his  Intention  of  taking 
an  appeal,  moved  the  court  for  a  stay  of  exe- 
cution and  to  admit  him  to  ball.  The  court 
granted  a  stay  of  execution  of  Judgment  for 
10  days,  and  ordered  that  he  be  admitted  to 
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bail  In  the  sum  of  $3,000.  Bond  was  given 
in  accordance  therewith,  and  Murphy  was  re- 
leased from  custody.  He  did  not  appeal,  and 
on  suit  being  brought  on  the  bond  it  was  con- 
tended on  the  part  of  the  principal  and  his 
sureties  that  the  bond  was  void,  because  the 
court  had  no  authority  or  jurisdiction  to 
make  an  order  staying  execution  of  judgment. 
In  the  consideration  of  this  case  the  court 
says:  "The  contention  Is  that  the  trial  court 
had  no  authority  to  make  an  order  staying 
the  execution  of  a  judgment  of  imprison- 
ment,  and  no  authority  to  release  or  order 
the  release  of  a  defendant,  under  recogni- 
zance or  otherwise,  after  judgment  of  impris- 
onment had  been  rendered  against  him,  ex- 
cept after  an  appeal  therefrom  had  been 
taken,  and  therefore  any  recognizance  given 
for  that  purpose  and  at  such  time  Is  void. 
This  contention  also  involves  a  construction 
of  our  criminal  practice  act,  and  must  be 
sustained.  Section  451  of  the  criminal  prac- 
tice act  (Gen.  St.  1885,  9  4331)  provides  that, 
'when  a  judgment  has  been  pronounced,  a 
certified  copy  of  the  entry  thereof  in  the 
minutes  shall  be  forthwith  furnished  the  of- 
ficer whose  duty  it  is  to  execute  the  Judg- 
ment, and  no  other  warrant  or  authority  is 
necessary  to  Justify  or  require  the  execution 
thereof,  except  when  judgment  of  death  is 
rendered.'  Section  453  of  the  same  act  ex- 
pressly provides  that,  If  the  judgment  be  im- 
prisonment, the  defendant  shall  forthwith  be 
committed  to  the  custody  of  the  proper  of- 
ficer, and  by  him  detained  until  the  judgment 
be  complied  with.  Gen.  St  1885,  §  4333.  We 
are  unable  to  find  any  other  provisions  of  the 
law  bearing  directly  upon  the  time  and  man- 
ner of  enforcing  the  Judgment  of  the  district 
court  in  cases  of  this  character,  or  in  any 
manner  modifying  the  same,  excepting  such 
provisions  as  direct  the  enforcement  of  such 
judgment  by  order  of  the  appellate  court  on 
appeal.  No  discretion  is  reposed  in  the  dis- 
trict court  as  to  the  time  its  judgment  shall 
become  operative  and  enforceable,  and  any  or- 
der thereof  In  contravention  of  the  direct 
provisions  of  the  statute  above  cited  is  with- 
out authority  and  void,  and  the  release  of  the 
defendant,  with  or  without  bond,  pursuant 
to  such  order,  is  unwarranted,  and  any  bond, 
recognizance,  or  ball  given  for  such  release 
for  the  purpose  of  such  order  Is  without  au- 
thority and  void.  •  •  •  In  the  case  at 
bar  the  complaint  avers  that  the  defendant 
was  released  from  custody  upon  the  execu- 
tion and  acceptance  of  the  bail  bond.  The 
court  had  no  right,  no  authority,  and  no 
power  to  order  a  stay  of  execution  or  the 
judgment  of  imprisonment  for  any  length  of 
time;  nor  had  it  any  authority  to  release  the 
defendant  from  custody,  under  bail,  until  he 
bad  appealed."  The  practical  identity  of  the 
statutes  construed  in  the  foregoing  case  with 
our  own  renders  the  foregoing  decision  par- 
ticularly valuable. 

One  of  the  cases,  recognized  in  many  of  the 
authorities  cited  as  a  leading  one  on  the 


proposition  here  Involved,  Is  State  v.  Yoss, 
supra,  decided  by  the  Iowa  Supreme  Court. 
A  number  of  defendants  involved  in  that  case 
were  enjoined  from  unlawfully  selling  Intoxi- 
cating liquors.  They  violated  the  terms  of 
the  Injunction,  and  upon  the  hearing  the 
court  found  them  guilty  and  adjudged  pun- 
ishment therefor  by  imprisonment  and  fine 
of  $500,  and  an  order  was  made  that  they 
stand  committed  to  the  county  jail  unless  the 
fine  and  costs  were  sooner  paid.  The  judg- 
ment contained  a  further  condition  in  this 
language:  "The  execution  of  this  Judgment 
is  to  be  suspended  during  the  pleasure  of  the 
court;  but  whenever  the  court,  or  one  of  the 
judges  thereof,  so  directs,  execution  and  war- 
rant of  commitment  are  to  issue."  The  case 
was  taken  to  the  Supreme  Court  by  certio- 
rari, and  it  was  contended  that  the  order  of 
the  court  suspending  judgment  was  void; 
and  the  court,  through  Mr.  Justice  Beck,  In 
the  consideration  of  this  matter,  said:  "The 
case  Is  this:  We  find  a  Judgment  for  a  fine 
against  defendant,  which  can  only  be  en- 
forced at  the  pleasure  of  the  court  The 
Judgment  Is  thus  suspended,  and  the  state 
Is  defeated  of  the  remedy  provided  by  law, 
upon  the  exercise  of  the  pleasure  of  the  dis- 
trict court.  If  the  power  to  do  this  exists  in 
a  case  of  contempt,  it  must  exist  in  all  cases 
punishable  by  fine  and  Imprisonment.  The 
law  Is  no  respecter  of  persons.  One  violator 
of  law  possesses  no  rights  or  Immunities  not 
held  by  another.  It  follows,  then,  that  all 
fines  and  penalties  prescribed  by  law  may  be 
collected  only  when  It  accords  with  the  pleas- 
ure of  the  court  In  which  judgment  is  ren- 
dered therefor.  The  claim  of  the  validity  of 
the  condition  of  the  Judgment  leads  to  the 
most  absurd  results.  It  Is  hardly  necessary 
to  say  that  it  Is  based  upon  no  statute." 

The  case  of  In  re  Webb,  supra,  from  the 
Supreme  Court  of  the  state  of  Wisconsin,  was 
one  where  the  petitioner  was  convicted  of  the 
crime  of  adultery  on  the  16th  of  March,  1894, 
and  was  sentenced  to  pay  a  fine  of  $200  and 
to  be  committed  to  the  common  jail  for  six 
months.  The  defendant  paid  the  costs  of  the 
prosecution,  and  the  court  directed  "that  the 
sentence  of  Imprisonment  be  suspended  until 
the  further  order  of  the  court."  After  the 
expiration  of  that  term,  and  after  six  months 
had  expired,  the  court  ordered  that  the  de- 
fendant be  required  to  fully  comply  with  the 
sentence  In  payment  of  the  fine  imposed,  and 
committing  him  until  the  same  was  paid,  for 
a  period  not  longer  than  six  months,  In  ac- 
cordance with  his  previous  sentence.  An 
original  writ  of  habeas  corpus  was  sued  out 
In  the  Supreme  Court  of  that  state,  and  in 
the  consideration  of  that  case,  Justice  Pin- 
ney,  In  holding  that  the  judgment  of  the 
court  committing  the  relator  to  Jail  under  the 
conditions  mentioned  was  void,  said:  "The 
sole  power  is  vested  In  the  Governor  'to  grant 
reprieves,  commutations,  and  pardons  after 
conviction,  for  all  offenses  except  treason  and 
cases  of  Impeachment,  upon  such  conditions 
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and  with  such  restrictions  and  limitations  as 
be  may  think  proper.'  Const  art.  5,  §  6. 
And  the  action  of  the  court  in  the  premises, 
after  it  bad  regularly  pronounced  the  punish- 
ment provided  by  law  for  the  offense  in  ques- 
tion, is  clearly  obnoxious  to  the  objection 
that  it  Is  an  attempted  exercise  of  power  not 
Judicial,  but  vested  in  the  executive.  When 
the  sentence  was  pronounced  the  defendant 
was  In  custody;  and  it  became  eo  instante 
his  duty  to  pay  his  fine,  and  for  failure  to  do 
so  the  term  of  his  imprisonment  at  once  be- 
gan. It  had  fully  expired  before  the  order  of 
October  12,  1894,  was  made,  under  which  he 
has  been  committed  and  is  now  held  In  con- 
finement. The  sentence  had  been  in  part 
complied  with,  and  the  attempted  withdrawal 
indefinitely  of  the  remainder  was,  we  think, 
without  legal  warrant  and  void."  The  sylla- 
bus of  the  case  is  as  follows:  "After  sen- 
tence has  been  pronounced  In  a  criminal  case 
the  court  cannot,  as  a  matter  of  leniency  to 
the  defendant,  suspend  indefinitely  its  execu- 
tion. A  defendant  was  sentenced  to  pay  a 
fine  and  the  costs,  and  to  stand  committed  to 
Jail  until  payment,  the  period  of  Imprison- 
ment being  limited  to  six  months;  and  the 
court  directed  that  if  the  costs  were  paid  at 
once  the  sentence  of  imprisonment  be  sus- 
pended until  further  order.  The  defendant 
paid  the  costs  accordingly,  but  failed  to  pay 
the  fine.  Held,  that  an  order,  made  more 
than  six  months  later,  that  defendant  pay 
the  fine  and  stand  committed  to  jail .  until 
payment  in  accordance  with  said  sentence, 
was  without  authority." 

Section  143  of  Bunn's  Constitution  of  Okla- 
homa (Const,  art.  0,  §  10)  provides:  "The 
Governor  shall  have  power  to  grant,  after 
conviction,  reprieves,  commutations,  paroles, 
and  pardons  for  all  offenses,  except  cases  of 
Impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations  as  he  may 
deem  proper,  subject  to  such  regulations  as 
may  be  prescribed  by  law.  He  shall  commu- 
nicate to  the  legislature,  at  each  regular 
session,  each  case  of  reprieve,  commutation, 
parole,  or  pardon,  granted,  stating  the  name 
of  the  convict,  the  crime  of  which  he  was 
convicted,  the  date  and  place  of  conviction 
and  the  date  of  commutation,  pardon,  parole, 
or  reprieve."  The  statutes  of  Oklahoma  re- 
lating to  the  enforcement  of  judgments  in 
criminal  cases  are  contained  in  volume  2  of 
Wilson's  Revised  and  Annotated  Statutes  of 
Oklahoma  of  1903,  at  chapter  68,  and  are  as 
follows: 

"Sec.  5581  (Sec.  445).  When  a  judgment, 
except  of  death,  has  been  pronounced,  a  cer- 
tified copy  of  the  entry  thereof,  upon  the  min- 
utes, must  be  forthwith  furnished  to  the  of- 
ficer whose  duty  It  is  to  execute  the  judg- 
ment, and  no  other  warrant  or  authority  is 
necessary  to  justify  or  require  its  execution." 

"Sec.  5583  (Sec.  447).  If  the  Judgment  be 
Imprisonment  or  a  fine  and  Imprisonment, 
until  such  fine  be  paid,  the  defendant  must 
forthwith  be  committed  to  the  custody  of  the 


proper  officer,  and  by  him  detained  until  the 
judgment  be  complied  with." 

From  the  foregoing  provisions  of  the  Con- 
stitution, it  will  be  observed  that  no  one 
within  the  state  Is  given  power  to  reprieve, 
commute,  parole,  or  pardon  an  offender  with 
the  exception  of  the  Governor,  and  It  will 
be  further  observed  that,  when  judgment  has 
been  pronounced,  a  certified  copy  of  the  en- 
try thereof  must  be  forthwith  furnished  the 
officer  whose  duty  it  is  to  execute  it,  andt 
where  the  judgment  Is  imprisonment  the  de- 
fendant must  forthwith  by  such  officer  be 
committed  and  detained  under  the  execution. 
There  is  no  latitude  allowable  under  these 
provisions.  They  embody  the  plain,  unam- 
biguous letter  of  the  law.  Under  such  stat- 
utes, where  the  execution  is  not  stayed  by 
proper  proceedings  to  reverse,  vacate,  or  mod- 
ify, service  of  sentence  under  a  judgment  of 
imprisonment  begins  on  the  day  on  which  it 
is  rendered,  and  continues  until  fully  execut- 
ed according  to  law.  Nor  can  there  be  any 
doubt  of  the  salutary  character  of  this  law. 
Speedy  and  certain  punishment,  following  the 
infraction  of  a  law,  best  meets  its  ends  and 
purposes,  and  leniency,  through  delay  toward 
an  offender,  seldom  works  kindness  to  him  or 
safety  to  the  public;  but  where  circumstan- 
ces do  arise  which  render  the  sentence  or  op- 
eration of  the  law  unduly  harsh  or  cruel,  and 
by  reason  of  its  universality  the  operation  of 
the  law  is  thought  to  work  ill  in  particular 
cases,  the  power  is  vested  in  the  Governor  to 
reprieve,  commute,  parole,  or  pardon,  except 
In  certain  cases;  but  he,  in  the  exercise  of 
this  right  and  duty,  Is  hedged  around  by  the 
provision  that  he  must  report  his  doings 
thereunder  to  the  Legislature.  Such  power 
Is  not  vested  in  a  court,  and  it  Is  as  much 
within  the  law  as  the  poorest  defendant  who 
appears  before  It  for  sentence.  Statutes  pro- 
vide penalties  for  the  infraction  of  law,  and 
where  incurred  they  are  not  subject  to  en- 
forcement on  the  whim,  caprice,  or  discretion 
of  the  court ;  and  if  a  court  undertakes  to  do 
so,  It  would  lead  ultimately,  as  is  stated  by 
the  Supreme  Court  of  Iowa,  to  the  most  ab- 
surd results. 

Let  us  look  at  the  facts  In  this  case,  and 
see  if  this  is  not  true.  Our  Constitution  pro- 
vides that  one  who  Is  guilty  of  unlawfully 
selling  intoxicating  liquors  "shall  be  punish- 
ed, on  conviction  thereof,  by  fine  not  less  tha  n 
fifty  dollars  and  by  imprisonment  not  less 
than  thirty  days  for  each  offense."  In  the 
case  at  bar  the  defendant,  being  charged  with 
the  violation  of  this  law,  in  the  first  case  en- 
tered his  plea  of  guilty,  and  the  court  as- 
sessed the  minimum  fine  and  imprisonment 
thereunder,  and  then,  instead  of  incarcerat- 
ing him  In  accordance  with  the  plain  terms 
of  the  law,  deliberately  accepted  the  fine  and 
costs  and  permitted  him  to  go  during  good  be- 
havior. What  do  we  now  find?  But  a  trifle 
more  than  a  month  had  elapsed  when  the 
same  defendant  is  again  before  the  same 
court,  charged  with  the  same  offense,  and  en- 
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tered  the  same  plea.  Again  the  court  assess- 
ed a  fine  and  the  imprisonment  required  un- 
der the  law,  and  once  more  solemnly  entered 
an  order  releasing  the  defendant  during  good 
behavior.  Were  such  a  course  permitted  to 
trial  courts^  and  did  it  receive  the  sanction  of 
this  court,  it  would  make  the  enforcement  of 
the  law  a  mere  farce,  bring  all  courts  in  dis- 
repute, and  consummate  the  results  noted. 
Such  enforcement  would  result  in  licensing 
the  sale  of  Intoxicating  liquors  by  the  pay- 
ment of  fines  at  stated  intervals.  This  course 
we  cannot  sanction.  The  Constitution  will 
not  permit  It,  and  the  statute  plainly  prohib- 
its it.  The  execution  should  have  Issued  for 
the  imprisonment  of  this  defendant  on  the 
day  of  his  conviction.  His  incarceration 
should  have  taken  place  under  it.  That  it  did 
not  is  to  be  regretted;  but  the  court  has  no 
power  or  Jurisdiction  after  the  expiration  of 
the  time  of  the  sentence  and  of  the  term  of 
court  when  rendered  to  call  it  back  and  is- 
sue a  commitment  thereunder.  We  fully  con- 
cur In  the  sentiments  expressed  by  Chief  Jus- 
tice Wallin  of  the  Supreme  Court  of  North 
Dakota  in  the  case  of  In  re  Markuson,  supra, 
where  he  says:  "It  is  an  unpleasant  duty  to 
enter  an  order  discharging  the  petitioner 
from  custody,  in  view  of  the  fact  that  he  was 
convicted  by  a  competent  court,  and  has  not 
actually  suffered  the  punishment  indicated  in 
the  final  judgment  of  that  court  But  our 
duty  is  plain,  and  we  may  not  shrink  from  its 
performance." 

While  in  this  instance,  if  we  had  the  pow- 
er to  sanction  the  execution  of  the  belated 
commitment,  which  we  have  not,  it  would  re- 
sult In  the  punishment  of  one  guilty  man,  yet 
the  conclusion  which  the  law  compels  will 
doubtless  prevent  the  escape  from  punishment 
of  many  guilty  men  in  the  future ;  but,  what* 
ever  the  result,  it  is  the  law,  and  the  peti- 
tioner will  be  discharged.  All  the  Justices 
concurring,  except  WILLIAMS,  O,  J.,  who 
dissents. 


DIMURIA  v.  SEATTLE  TRANSFER  CO. 
(Supreme  Court  of  Washington.   Oct  16,  1906.) 

1.  Tbial— Motion  fob  Nonsuit— Waives. 

Where  a  motion  by  defendant  for  a  nonsuit 
at  the  close  of  plaintiffs  evidence  is  denied,  the 
motion  is  waived  by  defendant's  proceeding  with 
its  evidence,  but  such  waiver  extends  only  to 
allowing  plaintiff  the  benefit  of  any  evidence 
thereafter  Introduced. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  982.] 

2.  APPEAL  AND  EBBOB — PRESENTATION  OF  OB- 
JECTIONS in  Lo web  Coubt  — Motion  fob 
Nonsuit— Renewal. 

Where,  notwithstanding  defendant  proceeds 
to  introduce  evidence  after  the  denial  of  its  mo- 
tion for  nonsuit,  the  defects  in  plaintiffs  case 
are  not  cured,  the  motion,  without  further  re- 
newal, may,  on  a  proper  assignment  of  error,  be 
sustained,  and  a  nonsuit  granted  on  appeal. 

3.  Municipal  Corporations— Stbeets  —  In- 
juries to  Pedestrians— Care  Required— 
Contributory  Negligence. 

Where  plaintiff  attempted  to  cross  a  street 
without  looking  in  either  direction  for  teams, 
97P.-42 


or  taking  any  precaution  for  his  safety,  and  was 
struck  and  injured  by  defendant's  approaching 
team,  plaintiffs  negligence  precluded  a  recov- 
ery, under  the  rule  that  it  was  plaintiffs  duty 
to  exercise  care  to  avoid  accident  to  the  same 
extent  as  the  driver  of  the  team;  pedestrians 
and  teams  having  no  superior  rights  the  one 
over  the  other  at  street  crossings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1515.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Boyd  J.  Tallman,  Judge. 

Action  by  Vlncenzo  Dlmuria  against  the 
Seattle  Transfer  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  instructions. 

Kerr  &  McCord,  for  appellant  Joseph  M. 
Glasgow,  for  respondent 

CROW,  J.  Vlncenzo  Dlmuria  commenced 
this  action  against  Seattle  Transfer  Com- 
pany, a  corporation,  to  recover  damages  for 
personal  injuries.  From  a  judgment  in  his 
favor,  the  defendant  has  appealed. 

The  respondent  alleged  that  on  November 
13,  1906,  at  the  hour  of  6:50  a.  m.,  he  was 
walking  on  Jackson  street  near  its  Intersec- 
tion with  Third  avenue,  in  the  city  of  Seat- 
tle, crossing  the  same  in  front  of  the  en- 
trance to  the  driveway  of  the  Union  Depot ; 
that  the  appellant  was  the  owner  of  a  vehicle 
and  team  of  horses  then  being  driven  along 
Jackson  street  by  one  of  Its  servants,  who  so 
negligently  and  recklessly  managed  the  team 
as  to  run  over  the  respondent  and  do  him 
bodily  injury.  The  appellant,  with  other  af- 
firmative defenses,  pleaded  that  the  injuries 
sustained  by  respondent  were  caused  solely  by 
his  own  carelessness  and  negligence.  At  the 
close  of  respondent's  evidence,  the  appellant 
moved  for  a  nonsuit,  and  now  insists  that 
the  trial  court  erred  in  denying  its  motion. 
The  rule  of  practice  in  this  state  is  that  by 
proceeding  with  its  evidence  the  appellant 
waived  its  motion  for  a  nonsuit  If,  howev- 
er, at  the  time  the  motion  was  interposed 
and  denied,  the  proofs  were  insufficient  to 
sustain  a  verdict  for  respondent,  the  appel- 
lant's waiver  only  went  to  the  extent  of  al- 
lowing the  respondent  the  benefit  of  any 
evidence  thereafter  introducd.  Port  Town- 
send  v.  Lewis,  34  Wash.  413,  75  Pac.  982; 
Elmendorf  v.  Golden,  37  Wash.  664,  80  Pac. 
264.  If,  on  consideration  of  such  additional 
evidence,  it  appears  that  the  defects  in  the 
respondent's  case  have  not  been  cured,  the 
motion  without  any  renewal  thereof  may  on  a 
proper  assignment  of  error  be  sustained  and 
a  nonsuit  granted  on  appeal.  Matson  v.  Port 
Townseud,  eta,  R.  R  Co.,  9  Wash.  449,  37 
Pac.  705. 

In  now  passing  upon  appellant's  contention 
that  the  nonsuit  should  have  been  granted 
and  that  the  trial  court  erred  in  denying  the 
same,  we  must  consider  all  the  evidence  ad- 
mitted during  the  trial.  Appellant,  in  sup- 
port of  its  motion,  insists  that  the  respond- 
ent was  guilty  of  contributory  negligence  to 
such  an  extent  as  to  prevent  a  recovery  by 
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him.  The  evidence,  without  conflict,  shows 
that,  while  the  respondent  was  crossing  the 
public  street,  he  carried  an  umbrella  over 
his  head,  which  he  held  in  such  a  position  as 
to  prevent  him  from  seeing  the  approach  of 
appellant's  team;  that  he  did  not  look 
around;  that  he  failed  to  observe  the  ap- 
proach of  any  teams,  but  proceeded  on  his 
way  without  giving  any  attention  to  his 
surroundings.  On  cross-examination  he  testi- 
fied as  follows:  "Q.  You  had  an  umbrella 
over  your  head,  did  you?  A.  Yes.  Q.  You 
did  not  look  around  at  all  when  you  made  the 
crossing  from  Third  avenue  over  to  the  en- 
trance of  the  depot  You  never  looked  around 
at  all,  did  you?  A.  No,  sir;  I  was  not  look- 
ing around.  I  had  an  umbrella.  Q.  And 
you  walked  right  straight  ahead  to  your 
home?  A  Yes;  walking  straight  home.  Q. 
Was  not  thinking  of  carriages  or  horses,  were 
you?  A.  No,  sir;  was  not  thinking  of  them. 
Q.  Never  thought  anything  about  any  street 
cars  or  wagons,  or  automobiles,  or  anything 
at  all?  Just  went  right  straight  home?  A. 
No,  sir ;  I  was  not  thinking  of  them.  •  •  • 
Q.  If  you  had  looked  around  on  the  day  you 
were  hurt,  you  could  have  seen  this  carriage, 
if  you  had  been  looking  around?  A.  No; 
I  was  not  looking  around.  Q.  Well,  if  you 
had  been  looking  around,  you  could  have 
seen  the  carriage,  couldn't  you?  A  I  was 
not  looking  around.  Q.  Well,  if  you  had 
looked  around,  you  could  have  seen  these 
horses  coming  towards  you,  couldn't  you? 
A.  Yes,  certainly;  if  I  had  looked  around, 
of  course."  Two  of  respondent's  witnesses 
testified  that  they  were  crossing  the  street 
a  short  distance  behind  him ;  that  appellant's 
team  passed  them  before  It  reached  him; 
that  they  saw  It  approaching;  that  they 
avoided  being  struck,  although  the  horses 
were  traveling  at  a  reckless  rate  of  speed; 
that,  after  the  vehicle  had  passed  them,  it 
struck  the  respondent,  who  was  crossing  the 
street,  was  walking  from  the  team,  holding 
an  umbrella  over  his  head,  and  not  looking 
around.  There  is  no  evidence  that  the  re- 
spondent, before  or  while  crossing  Jackson 
street,  looked  in  either  direction  for  teams  or 
vehicles,  or  that  he  took  any  precautions 
for  his  own  safety.  It  was  just  as  much  his 
duty  to  do  this  as  It  was  the  duty  of  the 
driver  to  exercise  care  in  avoiding  accidents. 
Pedestrians  and  teams  have  not  any  superior 
rights  the  one  over  the  other  at  street  cross- 
ings. They  each  have  a  common  right  to  use 
the  street,  and  in  its  exercise  are  equally 
bound  to  employ  care  for  their  personal  safe- 
ty. Barker  v.  Savage,  46  N.  Y.  191,  6  Am. 
Rep.  66;  Borg  v.  Spokane  Toilet  Supply 
Company  (Wash.)  96  Pac.  1037.  From  all 
the  evidence  we  are  compelled  to  hold  that 
the  respondent  was  guilty  of  contributory 
negligence  as  a  matter  of  law  in  failing  to 
look  for  approaching  teams  or  to  take  any 
other  precaution  for  his  personal  safety; 
that  the  trial  court  erred  in  denying  appel- 
lant's motion  for  a  nonsuit;  that  the  defect 


in  respondent's  case  was  not  cured  by  evi- 
dence subsequently  admitted;  and  that  the 
appellant  is  now  entitled  to  have  its  motion 
granted  on  this  appeal. 

The  appellant  has  made  other  assignments 
of  error  based  upon  instructions  Iglven  which 
would  entitle  it  to  a  reversal,  but,  as  an  or- 
der of  dismissal  will  be  entered,  it  is  not 
necessary  to  discuss  them  in  this  opinion. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  a  non- 
suit and  dismiss  the  action. 

ROOT,  MOUNT,  and  RUDKIN,  JJ.,  con- 
cur. HADLEY,  C.  X,  and  FULLERTON,  J- 
took  no  part 


FALLDIN  et  ux.  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.  Oct  15,  1908.) 

Municipal  Corporations  —  Personal  Inju- 
ries—Defectivx  Si  dx  walks — Noncx — Sut- 

FIOIXWCY. 

A  notice  of  claim  against  a  city  for 
personal  injuries  resulting  from  a  defective 
sidewalk,  reciting  that  on  a  certain  date  plain- 
tiff "fell  through  said  sidewalk,  owing  to  its 
defective  condition,  into  a  hole  thereunder  about 
•even  or  eight  feet  deep,  and  sustained,"  etc, 
"injuries,"  was  sufficient  as  against  the  conten- 
tion that  it  only  attempted  to  describe  the  hole 
under  the  sidewalk,  and  not  the  defect  in  the 
sidewalk  itself. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die. 
vol.  86,  Municipal  Corporations,  H  1696-17070 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  John  A  Falldin  and  wife  against 
the  city  of  Seattle.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Reversed. 

Douglas,  Lane  &  Douglas,  for  appellants. 
Scott  Calhoun  and  James  EL  Bradford,  for  re- 
spondent 

DUNBAR,  J.  This  is  an  action  for  per- 
sonal injuries.  The  complaint  alleges  the  in- 
jury of  the  plaintiff  Alma  C.  Falldin  by  rea- 
son of  falling  through  a  sidewalk  which  it 
alleged  to  be  In  a  defective  and  neglected  con- 
dition. The  court  held  that  the  notice  which 
was  required  to  be  given  to  the  city  did  not 
sufficiently  describe  the  defect  In  the  side- 
walk, and  a  demurrer  was  sustained  to  the 
complaint  on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Judgment  of  dismissal  was  entered, 
and  appeal  from  such  followed. 

The  claim,  omitting  the  formal  parts, 
reads:  "On  the  evening  of  September  21, 
1907,  at  about  8  o'clock  p.  m.,  the  undersign- 
ed, Alma  C.  Falldin,  while  passing  along  the 
sidewalk  at  the  northwest  corner  of  Twenty- 
Eighth  avenue  and  Bast  Union  street  in  the 
city  of  Seattle,  and  In  all  things  exercising 
due  care  on  her  part  fell  through  said  side- 
walk, owing  to  Its  defective  condition.  Into 
a  hole  thereunder  about  seven  or  eight  feet 
deep,  and  sustained  severe  and  painful  inju- 
ries; that  the  sidewalk  at  the  place  above 
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named  had  been  for  a  long  period  of  time  In 
a  defective  condition,  and  Bach  defective  con- 
dition was  known  to  the  city."  This  court 
has  uniformly  held  that  requirements  of  this 
kind  must  be  reasonable,  and  that  a  reason- 
able compliance  with  such  requirements  was 
ail  that  could  be  demanded ;  that  the  object 
of  the  notice  was  notice,  and  nothing  else; 
and  that,  when  the  city  was  reasonably  noti- 
fied of  the  place  and  the  defect  in  the  walk, 
such  requirements  were  reasonably  met  It 
Is  not  necessary  to  review  the  cases.  They 
all  breathe  this  sentiment  Does  this  notice 
meet  this  requirement?  We  think  it  does, 
and  that  the  respondent's  contention  that  the 
notice  only  attempts  to  describe  the  hole 
under  the  sidewalk,  and  not  the  defect  in 
the  sidewalk  Itself,  is  too  technical  to  meet 
the  liberal  spirit  of  our  Code  In  regard  to 
pleadings,  and  no  more  technical  rule  should 
be  applied  to  notices  of  this  kind  than  to  any 
other  pleading.  Hence,  If  a  person  of  com- 
mon understanding  can  tell  from  the  notice 
what  Is  meant  that  Is  sufficient  Can  it  be 
presumed  that  the  officers  of  the  city,  who 
must  presumably  have  common  understand- 
ing, did  not  .understand  from  this  notice  that 
there  was  a  defect  In  the  sidewalk,  and  did 
not  have  their  attention  directed  to  such  de- 
fect as  well  as  to  the  hole  under  the  walk? 
If  from  the  notice  it  could  possibly  have  been 
concluded,  or  even  surmised,  that  the  woman 
crawled  under  the  sidewalk  and  fell  Into  the 
hole,  there  might  be  some  room  for  the  con- 
tention that  the  defect  In  the  sidewalk  was 
not  described.  But  when  the  notice  says  that 
by  reason  of  the  defective  condition  of  the 
sidewalk  Bhe  fell  through  said  sidewalk  in- 
to the  hole  beneath,  It  is  difficult  to  compre- 
hend how  a  person  of  common  understanding 
could  fall  to  conclude  that  there  must  have 
been  an  aperture  or  opening  of  some  kind  in 
the  sidewalk  large  enough  to  allow  her  body 
to  pass  through  It  Into  the  hole  below;  and 
If  this  be  true,  certainly  a  very  palpable  de- 
fect In  the  sidewalk  itself  was  pointed  out 
We  think  the  city  was  reasonably  notified  of 
the  defect  in  the  sidewalk,  and  that  the 
court  erred  In  sustaining  a  demurrer  to  the 
complaint 

The  judgment  will  be  reversed,  with  in- 
structions to  overrule  the  demurrer  to  the 
complaint 

HADLEJT,  O.  J.,  and  RUDKIN,  CROW, 
FULLERTON,  MOUNT,  and  ROOT,  JJ.,  con- 
cur. 


NORTHERN  PAC.  RT.  CO.  et  al.  v.  CITY 

OP  GEORGETOWN. 
(Supreme  Court  of  Washington.  Oct.  16,  1908.) 

Eminent  Domain  —  Proceedings  —  Second 
Tbiax.. 

Where  a  city  undertook  to  extend  an  ave- 
nue across  railroad  tracks,  and  a  judgment  of 
condemnation  with  an  award  of  damages  was 
entered,  the  city  could  not  after  abandoning  the 


proceedings  because  of  dissatisfaction  with  the 
award,  maintain  proceedings  for  the  extension 
across  the  tracks  of  another  avenue,  located  six 
inches  south  of  the  location  of  the  first  avenue, 
in  order  to  avoid  the  award  of  damages  on  the 
first  trial  and  to  obtain  a  new  trial  on  substan- 
tially the  same  proposition. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  |  400.] 

Fullerton,  J.,  dissenting. 

Appeal  from  Superior  Court  King  County ; 
Boyd  J.  Tall  man,  Judge. 

Condemnation  proceedings  by  the  city  of 
Georgetown  against  the  Northern  Pacific 
Railway  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed, with  Instructions  to  dismiss  the  pro- 
ceedings. 

Carroll  B.  Graves,  for  appellants.  L  H. 
Randolph  and  Todd,  Wilson  &  Thorgrimson, 
for  respondent 

DUNBAR,  J.  As  the  statement  In  appel- 
lants' brief  seems  to  be  in  exact  accordance 
with  the  record,  we  will  adopt  it  as  the  state- 
ment of  the  case.  The  community  known  as 
Georgetown  has  grown  up  on  both  sides  of 
the  railroad  rights  of  way  of  the  two  appel- 
lants, and  the  territory  thus  occupied  has 
been  Incorporated  as  the  city  of  Georgetown, 
a  city  of  the  third  class.  The  railroad  rights 
of  way  run  at  this  point  In  a  northwesterly 
and  southeasterly  direction;  the  business 
district  and  some  of  the  residence  district 
being  to  the  southwest  and  the  exclusively 
residence  district  to  the  north  and  east  of 
these  fights  of  way,  at  or  near  the  point 
where  the  proposed  street  is  located.  In  go- 
ing south  upon  the  west  side  of  the  said 
rights  of  way,  Valley  street  now  known  as 
Rainier  avenue,  parallels  the  rights  of  way 
until  nearly  opposite  the  proposed  street  ex-, 
tension,  when  it  turns  at  a  right  angle,  and 
runs  easterly  to  the  rights  of  way,  and  then 
runs  south  parallel  with  said  rights  of  way. 
On  the  east  side  of  the  rights  of  way  such 
streets  as  Nora  avenue  and  Sander  avenue 
run  in  a  northerly  and  southerly  direction, 
but  are  not  extended  so  as  to  Intersect  the 
railroad  rights  of  way,  and,  In  order  for 
either  street  to  make  such  intersection  near 
the  point  of  the  proposed  street  crossing,  Nora 
avenue  must  be  extended  in  a  general  south- 
erly direction  and  then  turned  in  a  westerly 
course,  while  at  Sander  avenue  the  extension 
must  be  made  in  a  westerly  course  from  its 
west  marginal  line.  In  the  winter  and  spring 
of  1906  the  city  of  Georgetown,  by  ordinance 
and  by  proceedings  commenced,  undertook 
to  lay  out  and  extend  Nora  avenue  down 
and  across  the  railroad  rights  of  way  of  ap- 
pellants, and  across  the  adjacent  lands.  Such 
proceedings  were  had  in  the  Nora  avenue 
extension  that  a  judgment  of  condemnation 
was  entered,  trial  was  had  upon  the  award 
of  damages,  and  final  judgment  entered  in 
favor  of  the  Northern  Pacific  Railway  Com- 
pany for  the  sum  of  $12,000,  and  In  favor  of 
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the  Columbia  &  Pugot  Sound  Railroad  Com- 
pany In  the  sum  of  $4,000.  This  Judgment 
was  entered  November  20,  1906.  Subsequent 
to  such  judgment,  and  prior  to  the  commence- 
ment of  the  present  proceedings,  the  city 
council  of  Georgetown  resolved  to  abandon 
the  proceedings  and  repeal  the  ordinance  pro- 
viding for  the  laying  out  of  the  Nora  avenue 
extension.  On  June  11,  1906,  the  city  coun- 
cil of  Georgetown  provided  by  ordinance  for 
the  extension  of  Sander  avenue,  and  for  the 
necessary  condemnation  proceedings.  On  Oc- 
tober 12,  1906,  judgment  was  entered  ad- 
judicating a  public  use  of  this  proposed  Im- 
provement, and  thereafter,  on  the  7th  day  of 
November,  1907,  a  hearing  as  to  the  amount 
of  damages  to  be  awarded  to  the  Northern 
Pacific  Railway  Company  and  the  Columbia 
&  Puget  Sound  Railroad  Company  on  account 
of  the  crossing  of  their  rights  of  way  by  this 
street  was  had,  all  evidence  offered  by  ap- 
pellants was  excluded,  and  the  Jury  was  In- 
structed by  the  court  to  return  verdicts  for 
nominal  damages.  Such  verdicts  were  re- 
turned by  the  jury,  and  judgment  was  finally 
entered  upon  such  verdicts.  From  such  judg- 
ment, this  appeal  is  taken. 

The  plat  and  testimony  show  that  the  ex- 
tension of  Sander  avenue  is  located  across  the 
rights  of  way  just  six  inches  south  of  the  lo- 
cation of  the  Nora  avenue  extension.  Appel- 
lants' assignment,  that  the  court  erred  In 
adjudicating  that  the  improvement  proposed 
was  a  public  use,  will  not  be  necessary  to 
discuss  in  this  opinion. 

The  second  assignment  is  that  the  court 
erred  in  refusing  to  hold  and  find  that,  by 
the  judgment  in  the  Nora  avenue  proceedings, 
the  city  was  barred  from  maintaining  these 
proceedings;  these  proceedings  being  for  the 
same  project  as  the  prior  proceedings,  and 
.  for  the  purpose  of  avoiding  the  Judgment  in 
the  prior  proceedings.  With  the  view  we 
take  of  this  error,  it  will  not  be  necessary 
to  discuss  the  subsequent  errors  assigned. 

The  testimony  in  the  case  and  the  maps  on 
file  show  beyond  a  reasonable  doubt,  if  not 
conclusively,  that  the  object  of  the  city  in 
abandoning  the  Nora  avenue  extension  pro- 
ceedings and  commencing  the  Sander  avenue 
extension  proceedings  was  simply  and  exclu- 
sively for  the  purpose  of  avoiding  the  award 
in  the  first  trial,  and  to  obtain  a  new  trial  on 
substantially  the  same  proposition,  viz.,  of 
connecting  by  a  highway  the  two  districts 
of  the  city  now  separated  by  the  railroad 
tracks  and  rights  of  way,  and  therefore  it 
would  not  only  be  subversive  of  justice,  but 
would  be  making  a  farce  of  judicial  pro- 
ceedings, to  allow  a  litigant  to  play  bide  and 
seek  with  the  judgments  of  a  court  by  ac- 
cepting such  Judgment  if  It  suited  him,  by 
rejecting  it  if  it  did  not,  and  commencing 
another  action  involving  the  same  Issues, 
and  so  on  ad  infinitum,  until  he  was  satis- 
fled  with  the  result.  The  law  abhors  a  mul- 
tiplicity of  suits,  and  will  compel  the  trial 
of  all  the  issues  in  one  case  to  prevent  the 


multiplicity.  How  much  more  abhorrent  the 
retrial  of  the  same  Issues  in  different  salts. 
The  law  accords  to  every  person,  natural  or 
artificial,  one  fair  trial,  and  one  only.  What 
would  be  thought  of  the  attempt  of  a  rail- 
road company  to  abandon  a  condemnation 
proceeding  through  a  citizen's  farm  because 
the  award  was  large,  and  commence  another 
condemnation  proceeding  with  the  boundary 
line  of  the  second  six  Inches  from  the  bound- 
ary line  of  the  first?  Such  proceeding  would 
not  be  tolerated  for  a  moment,  and,  for  the 
reason  that  the  law  Is  no  respecter  of  per- 
sons, it  should  not  be  tolerated  when  the  rail- 
road company's  property  is  sought  to  be  ap- 
propriated. The  city  engineer  testified  that 
he  had  consulted  with  the  council  about  the 
question,  and  frankly  admitted  that  the  ob- 
ject of  the  abandonment  of  the  first  suit  and 
the  commencement  of  this  suit  was  to  get  a 
cheaper  proposition.  The  following  is  an  ex- 
cerpt from  his  testimony:  "Q.  I  will  ask  you 
this:  Did  you  ever  have  any  talks  with  the 
city  council  about  this,  consult  with  the 
mayor  or  city  council  about  this  extension? 
A.  1  have,  sir.  Q.  Did  you  consult  with  the 
city  attorney?  A.  I  have,  sir.  Q.  I  will  ask 
you  as  a  matter  of  the  policy  and  authority 
of  the  city  why  you  did  not  make  the  exten- 
sion of  Sander  avenue  come  down  opposite 
the  line  of  Valley  street  which  runs  east  and 
west.  A.  I  think  the  idea  was  to  avoid  the 
damages  that  were  handed  down  by  the  court 
The  amount,  I  believe,  was  sixteen  thousand 
or  seventeen  thousand  damages.  And  also 
we  thought  it  necessary  to  connect  Sander 
avenue  with  Rainier  avenue.  Q.  That  Is  to 
say,  after  this  judgment  was  awarded,  then 
to  carry  out  your  plan  of  connecting  this  side 
of  the  town  with  that  side  of  the  town,  you 
adopted  the  proposed  extension  of  Sander 
avenue?  A.  Naturally;  yes.  Because  we 
thought  we  could  get.  a  cheaper  proposition." 
As  showing  that  there  was  but  one  project, 
viz.,  the  connection  of  the  part  of  George- 
town lying  to  the  north  of  the  railroad  with 
the  part  lying  south,  the  city  engineer  testi- 
fied as  follows:  "Q.  The  project  of  extend- 
ing Nora  avenue  down  and  then  across  the 
railroad  rights  of  way  to  Rainier  avenue  was 
for  the  purpose  of  connecting  the  part  of 
Georgetown  lying  to  the  north  and  east  of 
these  railroads  with  the  part  lying  south  and 
west  of  the  railroads?  A.  That  was  the  in- 
tention I  will  admit  Q.  That  was  the  pur- 
pose? A.  Yes,  sir."  It  appears  that  the 
cheaper  proposition  referred  to  had  reference 
exclusively  to  the  amount  of  the  award,  and 
could  not  have  had  reference  to  any  topo- 
graphical change,  for  a  glance  at  the  map, 
keeping  In  view  that  the  admitted  object  of 
the  proceedings  was  to  connect  the  two  differ- 
ent parts  of  the  town,  shows  that  the  Nora 
avenue  route  was  the  more  feasible  and  de- 
sirable, because  it  would  cross  directly  op- 
posite to  Rainier  avenue,  making  a  continu- 
ous avenue  from  one  part  of  the  city  to  an- 
other; while  the  route  proposed,  in  order 
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to  reach  Rainier  avenue,  has  to  turn  south 
at  a  right  angle,  thereby  making  a  jog,  which 
was  avoided  in  the  first  proceeding.  It  is 
plain  that  the  only  object  of  this  proceeding 
is  to  obtain  a  second  trial  of  substantially  the 
same  propositions.  Reason  and  authority 
both  condemn  such  proceedings.  Robertson 
v.  Hartenbower,  120  Iowa,  410,  94  N.  W.  867 ; 
Chicago,  etc,  R.  Co.  v.  City  of  Chicago,  143 
111.  641,  32  N.  E.  178;  Rogers  v.  City  of  St 
Charles,  3  Mo.  App.  45;  District  of  Colum- 
bia v.  Moore,  5  App.  D.  C.  407. 

Reversed,  with  Instructions  to  dismiss  the 
proceedings. 

HADLET,  C.  J.,  and  RUDKIN,  CROW,  and 
MOUNT,  JJ.,  concur. 

FULLERTON,  J.  I  dissent  from  the  Judg- 
ment in  this  case,  as  I  think  the  Judgment 
should  be  affirmed.  But,  if  I  am  mistaken 
in  this,  the  order  of  the 'court  should  take 
some  other  form.  Public  rights  are  being 
dealt  with,  and  the  city  of  Georgetown  should 
not  be  forever  barred  from  crossing  the  rail- 
way at  this  point 


BOUCHER  v.  OREGON  R.  &  NAVIGATION 
CO.  et  ai. 

(Supreme  Court  of  Washington.  Oct  16,  1908.) 

1.  Trial— Verdict  —  Special  Finding  —  Rr- 
virw. 

The  Supreme  Court  on  appeal  will  not  be 
bound  by  a  verdict  on  questions  of  fact,  where 
the  verdict  is  inconsistent  with  the  special  find- 
ings, and  the  special  findings  are  inconsistent 
with  themselves. 

2.  Master  and  Servant— Injubiks  to  Serv- 
ant—Railroads  —  Collision  —  Contribu- 
tory Negligence. 

Where  defendant  railroad  company  had  pro- 
mulgated rules  for  the  operation  of  trains, 
which,  if  followed,  would  prevent  a  rear  end 
collision,  a  conductor  of  a  freight  train  injured 
in  such  a  collision  by  his  failure  to  take  steps 
to  protect  the  rear  of  his  train,  as  required  by 
such  rules,  when  he  knew  bis  train  was  being 
delayed  and  might  be  overtaken,  was  negligent 
as  a  matter  of  law  precluding  a  recovery  for 
his  injuries  against  the  railroad  company. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol  34.  Master  and  Servant  fil  759-775.] 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  Joseph  Boucher  against  the  Or- 
egon Railroad  &  Navigation  Company  and 
others.  Judgment  for  plaintiff  against  the 
railroad  company  alone,  and  it  appeals.  Re- 
versed, with  Instructions  to  dismiss. 

W.  W.  Cotton,  S.  R.  Stern,  A.  C.  Spencer, 
and  Ralph  E.  Moody,  for  appellant  George 
C.  Latimer  and  Alex.  Winston,  for  respond- 
ent 

DUNBAR,  J.  On  the  11th  day  of  Decem- 
ber, 1906,  while  the  plaintiff  was  in  the  em- 
ploy of  the  defendant  railroad  company  as 
freight  conductor,  he  left  Wallula  with  a 
loaded  freight  train,  west  bound,  for  Uma- 
tilla, in  the  state  of  Oregon.  Proceeding 


west  bound,  he  encountered  a  stiff  upgrade  a 
few  miles  east  of  the  station  known  as  River- 
view.  His  train  was  known  as  No.  21,  and 
was  due  in  Umatilla  at  8:05  p.  m.  Extra  ton- 
nage on  this  route  was  handled  by  an  extra 
train,  which  was  operated  in  connection  with 
No.  21,  and  known  as  "No.  131."  Defendant 
in  this  action  William  Davidson  was  conduct- 
or on  said  extra  train  No.  131,  and  defend- 
ant M.  C.  Wade  was  the  engineer  on  said 
train.  As  No.  21  was  approaching  the 
whistling  post  east  of  the  station  Rlvervlew, 
its  rear  end  was  run  into  by  No.  131,  and 
as  a  result  of  said  collision  the  plaintiff  sus- 
tained the  injuries  for  which  he  has  sued. 
Defendant  Wade  did  not  appear  in  the  court 
below,  and  was  dismissed  out  of  the  action  by 
plaintiffs  attorneys,  and,  at  the  conclusion 
of  plaintiff's  case,  a  nonsuit  was  granted  as 
to  the  defendant  Davidson;  the  action  hav- 
ing been  originally  brought  against  the  Ore- 
gon Railroad  &  Navigation  Company  and 
Wade  and  Davidson.  The  complaint,  in  sub- 
stance, alleged  negligence  on  the  part  of  the 
defendant  railroad  company  In  not  furnish- 
ing a  safe  place  and  keeping  a  safe  place  for 
the  plaintiff  to  operate  his  train  In.  The  an- 
swer denied  negligence  on  the  part  of  the 
railroad  company,  alleged  the  promulgation 
of  rules  to  govern  conductors  in  the  operation 
of  their  trains  under  such  circumstances  as 
it  alleged  to  exist  In  this  case,  and  alleged 
contributory  negligence  on  the  part  of  the 
plaintiff  In  not  observing  such  rules,  and  that 
the  failure  to  observe  such  rules  was  the 
cause  of  the  accident.  Verdict  was  rendered 
for  the  plaintiff  in  the  sum  of  $5,000,  and 
Judgment  entered,  from  which  Judgment  this 
appeal  Is  taken. 

The  respondent  objects  to  the  hearing  of 
the  case  upon  its  merits  for  several  technical 
reasons,  but  we  think,  under  the  law  and 
decisions  of  this  court,  the  cause  is  here  for 
Its  decision  upon  the  merits.  Many  assign- 
ments of  error  are  made  by  the  appellant 
but,  as  we  view  the  true  merits  of  this  case, 
their  discussion  is  unnecessary,  for  It  appears 
without  any  reasonable  doubt  that  the  acci- 
dent occurred  by  reason  of  the  failure  of  the 
conductor  to  observe  the  rules  which  had 
been  furnished  him  for  his  guidance.  Rule 
99  is  to  the  effect  that:  "When  a  train  stops 
or  is  delayed  under  circumstances  in  which 
it  may  be  overtaken  by  another  train,  the 
flagman  must  go  back  immediately  with  stop 
signals;  at  a  point  one-fourth  of  a  mile 
(nine  telegraph  poles)  from  the  rear  of  his 
train  he  must  place  one  torpedo  on  the  rail, 
then  continue  to  go  back  at  least  one-half 
mile  from  the  rear  of  his  train  and  place  two 
torpedoes  on  the  rail,  two  rail  lengths  apart 
when  he  may  return  to  a  point  one-fourth  of 
a  mile  from  the  rear  of  his  train  and  must 
remain  there  until  relieved  or  recalled  by  the 
whistle  of  his  engine.  When  he  returns  to 
his  train,  he  will  remove  the  single  torpedo. 
Should  the  speed  of  the  train  be  reduced  and 
its  rear  thereby  endangered,  making  it  nec- 
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essary  to  check  the  following  train  before  a 
flagman  can  get  off,  a  lighted  red  fuse  shall 
be  thrown  on  the  track  at  Intervals  to  secure 
the  absolute  safety  of  the  leading  train. 
By  night  or  when  the  view  Is  obstructed  by 
fog  or  otherwise,  flagmen  must  place  a  light- 
ed red  fuse  on  the  track  to  assist  In  protect- 
ing his  train,  while  returning."  Rule  106: 
"In  all  cases  of  doubt  or  uncertainty,  the  safe 
course  must  be  taken,  and  no  risks  run." 
Rule  001:  "The  general  direction  and  gov- 
ernment of  a  train  Is  vested  In  the  conductor. 
He  Is  responsible  for  Its  safe  and  proper  con- 
duct, and  all  men  employed  on  the  train  will 
obey  his  instructions.  •  *  •  Be  vigilant 
and  cautious,  not  trusting  alone  to  signals 
for  rules  for  safety.  Will  obey  the  Instruc- 
tions of  yardmaster  within  yard  limits,  and 
be  governed  by  the  directions  of  agents  in 
doing  work  at  stations.  •  *  * "  Rule  005: 
"Conductors  must  not  allow  other  duties  to 
Interfere  with  the  proper  protection  of  their 
train,  and  invariably  require  their  flagmen  to 
act  with  the  utmost  promptness  and  in  strict 
accordance  with  the  rules.  •  *  *"  Rule 
000:  "When  compelled  for  any  reason  to 
move  at  an  unusually  slow  speed,  or  to  stop 
on  the  main  track,  conductors  must  take  im- 
mediate action  to  secure  the  safety  of  their 
own  train  and  trains  approaching.  Constant- 
ly keep  in  mind  that  nothing  will  justify  a 
collision  between  trains,  and  that  the  prompt 
use  of  signals  according  to  the  rules  will  pre- 
vent it  •  *  •"  There  are  other  rules 
which  were  Introduced  in  evidence,  used  for 
the  protection  of  trains,  but  sufficient  has 
already  been  set  forth. 

The  evidence  shows  and  the  Jury  found 
that  the  caboose,  which  was  attached  to  the 
rear  end  of  the  train,  was  not  within  the 
yard  limits  at  the  time  of  the  collision.  The 
evidence  also  shows  conclusively  that  the 
train  was  delayed.  In  fact,  this  is  shown 
by  the  time  of  the  accident  and  the  time 
when  the  train  was  due  at  Riverview.  While 
'  it  is  true  the  conductor  in  an  evasive  way  tes- 
tified that  he  had  complied  with  a  portion  of 
the  rules,  It  conclusively  appears  from  his 
own  testimony  that  he  did  not  comply  with 
the  rules  either  In  spirit  or  in  letter ;  and  it 
as  conclusively  appears  that,  If  he  had  com- 
plied with  the  rules,  the  accident  would  not 
and  could  not  have  occurred.  While  as  a 
rule  this  court  will  be  bound  by  the  verdict 
of  a  Jury  on  questions  of  fact,  yet  where  the 
verdict  is  not  consistent  with  the  special 
findings  and  the  special  findings  are  not  con- 
sistent with  themselves,  this  rule  will  not 
prevail.  The  Jury  in  answer  to  special  In- 
terrogatory No.  1,  which  was  as  follows: 
"Was  train  No.  21  delayed  In  her  run  from 
Wallula  to  Riverview  under  circumstances 
which  should  have  caused  Conductor  Boucher 
to  apprehend  that  It  might  have  been  over- 
taken by  another  train?"  answered,  "Yes." 
Special  Interrogatory  No.  2  was:  "Was  the 
speed  of  train  21  so  reduced  running  upgrade 
from  Sand  Spur  to  Riverview  as  to  endanger 


train  21,  and  were  the  circumstances  such 
during  any  part  of  this  run  between  such 
points  as  should  have  caused  Boucher  In  the 
exercise  of  due  care  to  have  thrown  lighted 
fusees  at  intervals  on  the  track,  or  thrown 
torpedoes  to  protect  the  rear  of  his  train?" 
The  answer  was:  "No."  This  is  in  reality 
not  a  finding  of  fact,  but  it  is  a  conclusion 
which  the  jury  had  no  right  to  draw  from 
the  preceding  finding  that  the  train  was  de- 
layed under  circumstances  which  should  have 
caused  the  conductor  to  apprehend  that  it 
might  have  been  overtaken  by  another  train. 
These  are  the  circumstances  under  which  the 
rule  prescribes  that  the  conductor  should 
throw  out  lighted  fusees  at  Intervals  on  the 
track  and  throw  out  torpedoes  to  protect  the 
rear  of  his  train;  and,  when  the  Jury  an- 
swered that  these  conditions  existed,  they 
could  not  consistently  say  that  the  circum- 
stances were  such  as  to  relieve  the  conductor 
of  the  duty  prescribed  by  the  rules.  As  the 
general  verdict  must  have  been  based  upon 
the  answer  to  Interrogatory  No.  2,  the  gen- 
eral verdict  Is  inconsistent  with  the  answer 
to  interrogatory  No.  1,  and  the  jury  having 
found  that  the  rear  end  of  the  train  or  the 
caboose  was  not  within  the  whistling  post 
and  therefore  was  in  a  position  which  should 
have  been  protected  under  the  rules,  not 
having  been  within  the  yard  limits,  their  gen- 
eral verdict  was  doubly  inconsistent,  and  the 
testimony,  not  only  for  the  defense,  but  for 
the  plaintiff,  shows  that  the  jury  was  war- 
ranted In  answering  interrogatory  No.  1  as 
it  did  answer  it,  and  that  the  train  was  de- 
layed under  such  circumstances  as  should 
have  caused  the  conductor  to  apprehend  that 
It  might  have  been  overtaken  by  another 
train. 

Courts  are  jealous  of  the  rights  of  passen- 
gers and  of  the  servants  of  railroad  com- 
panies, who  are  subject  to  the  orders  and 
under  the  absolute  control  of  the  railroad 
company  or  its  vice  principals.  But  a  differ- 
ent rule  prevails  when  damages  are  sought 
from  the  company  by  a  servant  who  is  In 
control  for  the  company.  A  conductor  is  an 
important  factor  in  the  operation  of  a  train ; 
and,  if  the  accident  happens  through  mis- 
management so  far  as  the  operation  is  con- 
cerned, or  through  neglect  of  orders,  it  would 
be  unjust  to  hold  the  principal  responsible 
and  allow  the  servant  to  recover  damages 
which  were  the  result  of  bis  own  negligent 
acts.  When  the  master  has  promulgated  a 
rule  which,  if  followed,  would  protect  the 
conductor  In  the  exercise  of  .his  duties  and 
which  would  have  prevented  the  accident,  it 
would  be  rank  Injustice  to  allow  the  con- 
ductor to  escape  the  consequences  of  his  own 
negligence,  and  shift  the  responsibility  upon 
the  master.  The  undisputed  evidence  In  this 
case  so  plainly  and  undeniably  shows  the 
negligence  of  the  conductor  in  failing  in 
letter  and  in  spirit  to  obey  the  rules  which 
were  made  for  his  guidance  that  he  cannot 
recover  under  any  authority. 
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The  Judgment  will  therefore  be  reversed, 
with  Instructions  to  dismiss  the  action. 

HADLBT,  0.  J.,  and  ROOT,  MOUNT,  and 
CROW,  JJ.,  concur.  RUDKIN  and  FUL- 
LERTON,  JJ„  not  sitting. 


SILVERS  TONE  et  al.  T.  NORTON  et  aL 

<8npreme  Court  of  Washington.  Oct  18,  1906.) 

Taxation— Crrr  Taxes— Collection  —  Stat- 
utes—Tax Sales— Deeds— Poweb  to  EXE- 
CUTE. 

Laws  1893,  p.  167,  c  71,  require*  that  after 
its  passage  the  taxes  of  cities  of  the  first  class 
shall  be  collected  by  the  county  treasurer.  Sec- 
tion 7  (pace  169)  declares  that  all  delinquent 
taxes,  not  levied  as  provided  by  the  act,  shall  be 
collected  as  provided  by  the  city  charters.  Held, 
that  such  act  was  prospective  only,  and  that  a 
tax  deed  executed  after  the  passage  of  the  act 
for  city  taxes  not  levied  thereunder  was  prop- 
erly executed  by  the  city  treasurer. 
Root,  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  A.  P.  Silverstone  and  another 
against  Paul  S.  Norton  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  Norton  ap- 
peals.  Reversed  and  remanded. 

A.  C.  Macdonald  and  F.  R  Conway,  for  ap- 
pellant  Edward  Judd,  for  respondents. 

RUDKIN,  J.  This  was  an  action  to  quiet 
title.  The  only  question  In  the  case  is  the 
validity  of  a  tax  deed  Issued  by  the  clty, 
treasurer  of  the  city  of  Seattle  on  the  12th 
day  of  January,  1905,  pursuant  to  a  tax  sale 
made  on  the  26th  day  of  July,  1892,  for  de- 
linquent city  taxes  levied  during  the  year 
1891.  The  validity  of  the  tax  deed  depends 
upon  the  authority  of  the  city  treasurer  to 
issue  the  same  at  the  time  and  under  the 
circumstances  stated ;  the  plaintiffs  contend- 
ing that  he  had  no  such  authority  by  reason 
of  the  provisions  of  the  act  of  March  9,  1893 
(Laws  1893,  p.  167,  c.  71).  The  act  cited  pro- 
vides In  general  terms  that  from  and  after 
its  passage  cities  of  the  first  class  shall  fix 
their  tax  rate  by  ordinance,  the  ordinance 
shall  be  certified  to  the  county  auditor,  the 
county  auditor  shall  extend  the  city  taxes 
on  the  county  rolls,  and  such  taxes  shall  £e 
collected  by  the  county  treasurer  in  the 
same  manner  as  state  and  county  taxes.  But 
the  act  of  1893  Is  prospective  In  Its  terms. 
Nothing  In  Its  provisions,  directly  or  Indi- 
rectly, expressly  or  by  Implication,  author- 
izes or  empowers  the  county  treasurer  to  is- 
sue tax  deeds  upon  sales  made  prior  to  the 
passage  of  that  act  On  the  contrary,  section 
7  of  the  act  expressly  provides  that  "all  de- 
linquent taxes  now  or  hereafter  owing  to  any 
city  not  levied  as  provided  In  this  act  shall 
be  collected  and  enforced  In  the  manner  pro- 
vided by  the  charters  of  the  respective  cities 
t>y  which  the  same  were  levied."  Taxes  of 
the  city  of  Seattle  for  the  year  1891  were  not 
levied  under  the  provisions  of  the  act  of 


1898,  and  therefore  such  taxes  must  be  col- 
lected  and  enforced  under  the  provisions  of 
the  city  charter,  and  deeds  must  be  executed 
by  the  city  treasurer.  The  county  treasurer 
has  not  even  the  semblance  of  authority  to 
issue  deeds  in  such  cases. 

The  Judgment  of  the  court  below  Is  there- 
fore reversed,  and  the  cause  Is  remanded, 
with  directions  to  dismiss  the  action. 

MOUNT,  CROW,  and  DUNBAR,  JJ.,  con- 
cur. HADLET,  0.  J.,  and  FULLERTON,  J., 
did  not  sit 

ROOT,  J.  I  dissent  The  appellant  in  his 
brief  makes  the  following  statement:  "It  Is 
conceded  by  both  parties  that  at  the  time  of 
the  execution  of  the  deed  by  the  city  treas- 
urer the  whole  scheme  for  the  collection  of 
municipal  taxes,  Including  the  sale  of  land 
to  satisfy  the  same  and  the  execution  of 
deeds  for  land  so  sold,  had  been  so  changed 
by  various  acts  of  the  Legislature  of  the  state 
of  Washington  that  the  duty  of  executing 
such  deeds  devolved  upon  the  county  treas- 
urer, Instead  of  the  city  treasurer."  The  ma- 
jority opinion  ignores  this  concession,  and 
relies  upon  section  7  of  the  act  of  1893  (Laws 
1893,  p.  169,  c.  71).  But  that  section  applies 
only  to  taxes  "delinquent  and  owing"  at  the 
time  that  statute  was  enacted,  or  "delin- 
quent" then  and  to  become  owing  thereafter. 
The  taxes  referred  to  In  the  case  at  bar  were 
not  delinquent  when  that  statute  was  passed. 
Neither  were  they  then  owing  nor  did  they 
become  "owing"  thereafter.  They  had  been 
paid  and  satisfied  by  the  sale  of  the  property 
long  before  the  statute  was  enacted.  Hence 
that  section  of  the  statute  has  no  application 
to  this  case.  Section  4  of  the  act  says :  "The 
county  treasurer  •  •  •  is  hereby  consti- 
tuted ex -officio  collector  of  city  taxes,"  etc. 
Section  9  of  the  statute  says:  "This  chapter 
shall  supersede  all  conflicting  provisions  of 
laws  and  charters  of  cities  of  the  first  class 
relating  to  the  assessment  and  collection 
of  general  taxes  for  municipal  purposes." 

With  due  deference  to  the  majority,  I  be- 
lieve the  deed  in  question  should  have  been 
issued  by  the  county  treasurer. 


LAURIDSBN  v.  LEWIS. 

(Supreme  Court  of  Washington.  Oct  15,  1908.) 

L  Appeal  and  Baaoa  —  Review  —  Conclu- 
siveness or  Findings. 

Where  a  party  takes  no  exceptions  to  the 
findings  of  fact  of  the  trial  court,  they  will  be 
taken  as  binding  upon  him  on  appeal,  and  the 
court  will  ordinarily  construe  them  liberally  in 
support  of  the  judgment 

2.  Same, 

Objections  that  findings  of  fact  by  the  trial 
court  are  only  conclusions  and  are  indefinite 
and  confusing  should  be  raised  by  exceptions  in 
the  lower  court  as  provided  by  statute. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  ft  1321-1324.] 
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8.  Trusts — Enforcement — Laches. 

Defendant,  when  rendering  medical  services 
to  a  patient,  knew  that  the  patient  had  trans- 
ferred all  his  property  to  plaintiff.  Plaintiff 
was  made  the  patient's  administrator,  and  had 
the  property  bid  in  for  himself  at  a  low  price, 
but,  as  found  by  the  court,  in  good  faith.  De- 
fendant had  knowledge  of  facta  which  should 
have  nut  him  on  inquiry  as  to  the  fraud,  if  any, 
but  slept  on  his  rights  for  three  years,  allow- 
ing without  opposition  a  decree  approving  the 
administrator's  final  account  and  discharging 
him,  without  paying  defendant's  claim,  which 
had  been  approved  but  not  paid  for  lack  of 
funds.  Held,  that  defendant,  when  sued  by 
plaintiff  on  an  account,  could  not  counterclaim 
for  his  services  on  the  ground  of  a  trust  impos- 
ed on  defendant  to  pay  decedent's  debts  when 
the  property  was  conveyed  to  him,  and  only 
just  discovered. 

Appeal  from  Superior  Court,  Clallam  Coun- 
ty; Lester  Still,  Judge. 

Action  by  Q.  M.  Laurldsen  against  F.  S. 
Lewis,  in  which  defendant  counterclalmed. 
There  was  a  judgment  of  dismissal,  and  de- 
fendant appeals.  Affirmed. 

See,  also,  92  Pac.  440. 

Trumbull  &  Trumbull,  for  appellant  A. 
W.  Buddress,  for  respondent 

ROOT,  J.  This  action  was  commenced  by 
plaintiff  in  March,  1906,  to  recover  $80  alleg- 
ed to  be  due  for  merchandise.  Defendant 
answered  by  denials  and  affirmative  defenses 
and  a  counterclaim,  to  which  plaintiff  re- 
plied by  a  general  denial  and  new  matter. 
The  case  was  tried  by  the  court  without  a 
Jury,  and  findings  were  made,  to  the  effect 
that  the  plaintiff's  cause  of  action  was  barred 
by  the  statute  of  limitations,  and  that  de- 
fendant could  not  prevail  upon  his  counter- 
claim by  reason  of  laches  and  the  statute 
of  limitations,  whereupon  the  action  was  dis- 
missed at  plaintiff's  cost.  From  the  Judg- 
ment the  defendant  appeals. 

No  exceptions  were  taken  to  the  findings  of 
fact  and  the  only  question  here  presented 
is  as  to  their  sufficiency  to  sustain  the  court's 
conclusion  as  to  appellant's  counterclaim. 
The  findings,  in  so  far  as  they  touch  upon 
the  question  of  counterclaim,  show  substan- 
tially the  following  facts:  That  appellant 
in  the  year  1901  rendered  services  as  a  phy- 
sician to  one  David  R.  Burness,  who  died  on 
the  19th  day  of  October,  1901.  That  Burness 
was  the  owner  of  certain  real  estate  in 
Clallam  county  and  In  the  state  of  Kansas, 
and  also  some  personal  property.  That 
prior  to  his  death,  believing  his  sickness  fa- 
tal, he  conveyed  all  of  his  real  property  to 
this  respondent,  and  at  said  time  wrote  and 
signed  the  following  declaration  as  to  the 
purposes  of  said  conveyance:  "Port  Angeles, 
Wash.,  May  7th,  1901.  I,  D.  R.  Burness, 
being  of  sound  mind,  state  the  following  as 
my  last  wishes  and  wish  what  hereinafter 
mentioned  to  be  done  in  event  of  my  death : 
Q.  M.  Laurldsen  I  appoint  to  have  full  control 
of  my  affairs  without  the  aid  of  the  court. 
I  have  deeded  to  him  all  of  my  property  and 
what  I  owe  him  he  is  to  take  out  first  of  the 


proceeds  of  sale  of  said  property  real  as  well 
as  personal.  He  Is  to  pay  all  of  my  debts 
that  he  may  deem  Just,  and  whatever  may  be 
left  after  all  such  debts  are  paid  he  will  re- 
mit to  my  sister  in  Scotland,  Mrs.  McGregor, 
of  Rutland  Hotel,  Edlnburg.  My  watch  is  to 
be  a  gift  to  G.  M.  Laurldsen.  D.  R.  Burness." 
That  a  few  days  prior  to  the  death  of  Bur- 
ness, to  wit  on  the  15th  day  of  October,  1901, 
respondent  filed  the  deed  for  record  with  the 
auditor  of  Clallam  county.  That  appellant 
did  not  know  of  the  declaration  hereinbefore 
set  forth  until  after  the  commencement  of 
the  present  action,  but  at  divers  times  while 
he  was  attending  Burness  as  his  physician 
Burness  stated,  in  the  presence  of  both  ap- 
pellant and  respondent  that  he  had  turned 
all  of  his  property  over  to  respondent.  That 
on  the  26th  day  of  October,  1901,  respondent 
filed  his  petition  for  letters  of  administra- 
tion on  the  estate  of  Burness,  wherein  it  was 
stated  that  Burness  died  intestate  and  pos- 
sessed of  certain  real  estate  therein  described, 
which  description  covered  the  property  con- 
veyed In  the  deed  by  Burness  to  this  respond- 
ent That  respondent  was  appointed  admin- 
istrator, gave  notice  to  creditors,  took  an 
order  of  sale  of  the  real  estate,  and  sold 
the  same.  That  prior  to  said  sale  respondent 
entered  into  an  agreement  with  one  Moore, 
whereby  the  latter  was  to  bid  in  the  real  es- 
tate for  a  nominal  price,  and,  in  accordance 
with  said  agreement  Moore  on  the  22d  of 
March,  1902,  bid  in  the  real  estate  for  $55, 
and  on  April  4th  following  respondent  as  ad- 
ministrator made  a  deed  of  said  property  to 
Moore,  and  on  the  next  day  said  Moore  con- 
veyed all  of  said  property  by  quitclaim  deed 
to  respondent  for  a  consideration  of  $60,  and 
that  thereafter  respondent  claimed  to  own 
Ba  id  property  absolutely ;  that  appellant  filed 
his  claim  of  $244  for  professional  services, 
with  respondent  as  administrator,  and  the 
same  was  allowed  and  approved,  but  payment 
was  refused  for  want  of  funds  belonging  to 
the  estate;  that  on  January  28,  1902,  re- 
spondent filed  a  supplemental  Inventory,  and 
attached  thereto  the  declaration  of  Burness 
hereinbefore  set  forth;  that  on  the  13th  of 
February,  1908,  respondent  as  administrator 
filed  his  final  account  and  on  the  28th  of 
February,  1903,  the  court  made  a  decree 
settling  and  allowing  said  account  and  dis- 
charging the  administrator;  that  on  the  2d 
of  February,  1903,  respondent  sold  to  one 
Wold  a  portion  of  the  real  estate  for  $2,650, 
and  In  February,  1905,  sold  other  portions 
for  $100,  and  also  received  $50  for  the  lots 
In  Kansas  and  the  sum  of  $57.50  In  rent  and 
sold  a  safe  belonging  to  the  estate  for  $60; 
that  he  paid  out  for  taxes  on  tide  lands  of 
the  estate  the  sum  of  $560.95;  that  respond- 
ent "had  said  estate  probated  and  gave  due 
notice  to  the  creditors,  and,  pending  the  said 
probate  thereof,  sold  and  repurchased  the 
lands  hereinbefore  mentioned  in  good  faith." 
In  addition  to  these  facts,  the  court  found 
as  follows :  "That  F.  S.  Lewis,  the  defendant 
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had  full  knowledge  of  his  legal  rights,  and 
that  his  claim  was  a  preferred  claim  in  the 
probate  proceedings,  but  slept  upon  his  legal 
rights  for  an  unreasonable  time  under  the 
circumstances  of  this  case.  That  his  long 
acquiescence  In  the  probate  decree,  and  his 
failure  to  enforce  or  attempt  to  enforce  the 
payment  of  his  claim  of  $244,  Is  in  law  and 
equity  equivalent  to  affirmance,  and  operates 
as  a  bar  in  equity.  That  defendant  had 
ample  opportunity  to  assert  his  said  preferred 
claim  In  the  probate  proceedings,  bnt  wholly 
failed  so  to  do.  That  the  defendant  had 
knowledge  of  facts  which  would  lead  a  rea- 
sonably prudent  man  to  the  discovery  of 
fraud  If  there  was  any  In  the  premises.  The 
defendant  did  not  use  ordinary  diligence  to 
Inform  himself  of  all  the  facts  and  to  avail 
himself  of  the  means  to  detect  fraud,  and  In 
equity  should  be  barred  and  defendant  es- 
topped. That  defendant  never  attempted  to 
enforce  the  payment  of  his  said  claim  either 
against  plaintiff  as  trustee  or  as  administra- 
tor or  individually  until  about  more  than 
three  years  had  elapsed  and  was  himself 
sued  by  plaintiff." 

Inasmuch  as  no  exception  was  taken  by  ap- 
pellant to  the  findings,  they  must  be  held  as 
binding  against  him.  It  Is  urged  that  some 
of  the  findings  are  nothing  more  than  con- 
clusions, and  that  they  are  indefinite  and  con- 
fusing. If  these  objections  are  good,  they 
should  have  been  raised  by  exceptions  taken 
in  the  lower  court  in  the  manner  provided 
by  the  statute.  Where  no  exceptions  are  tak- 
en to  the  findings,  an  appellate  court  will 
ordinarily  give  them  a  liberal  construction, 
rather  than  overturn  the  Judgment  based 
thereupon.  It  appears  that  appellant  present- 
ed his  claim  to  the  administrator,  and,  when 
the  same  was  not  paid  and  the  final  account 
of  the  administrator  approved  and  allowed 
and  himself  discharged,  he  took  no  appeal  or 
other  procedure  to  question  the  correctness 
of  the  doings  of  the  administrator  or  the 
rulings  of  the  court  in  the  premises.  The 
decision  of  the  court  in  the  probate  proceed- 
ings would  therefore  seem  to  be  conclusive 
against  him,  in  so  far  as  his  rights  were  In- 
volved therein. 

But  it  is  urged  that  the  declaration  signed 
by  P.orness  constituted  respondent  a  trustee 
of  an  express  trust,  and  that  appellant  did 
not  know  of  said  declaration  until  after  the 
commencement  of  the  present  action,  and  that 
he  may  now  maintain  his  counterclaim  by 
reason  of  the  fraud  perpetrated  by  appellant 
In  the  disposition  of  the  property.  But  the 
findings  seem  to  prevent  this.  The  court  finds 
that  the  action  of  the  respondent  in  regard 
to  selling  and  repurchasing  the  lands  was  In 
good  faith.  In  the  declaration  signed  by  Bur- 
ness  he  directs  respondent  to  take  out  from 
the  first  proceeds  of  the  sale  of  the  property 
what  he  owes  him.  There  is  nothing  shown 
in  the  findings  as  to  how  much  Born  ess  owed 
respondent.  The  evidence,  which  Is  not 
brought  before  us,  may  have  shown  this 


amount  There  Is  no  finding  as  to  the  total 
amount  of  debts  and  expenses  paid  by  re- 
spondent If  the  evidence  as  to  all  of  these 
matters  were  before  the  court,  we  might  per- 
haps form  an  opinion  as  to  whether  the  ac- 
tion of  the  respondent  was  in  good  faith  or 
otherwise.  But,  these  matters  not  being 
brought  before  us,  we  must  presume  that  the 
evidence  touching  them  and  other  matters  In- 
volved was  such  as  to  Justify  the  trial  court 
in  its  finding  of  good  faith.  It  appears  from 
the  findings  that  the  appellant  knew,  while  he 
was  rendering  services  to  Burness  as  his  phy- 
sician, that  said  Burness  had  conveyed  all 
of  his  property  to  respondent,  and  the  court 
expressly  finds  that  "the  defendant  had 
knowledge  of  the  facts  which  would  lead  a 
reasonably  prudent  man  to  the  discovery  of 
the  fraud  If  there  was  any  in  the  premises," 
and  that  he  did  not  use  ordinary  diligence 
and  Inform  himself;  and,  furthermore,  that 
he  slept  upon  his  legal  rights  for  an  unreason- 
able time  under  the  circumstances  and  ac- 
quiesced in  the  probate  decree.  If  these 
things  are  true — and  they  must  be  accepted 
as  such,  inasmuch  as  no  exception  was  taken 
to  them — the  trial  court  was  justified  in  de- 
ciding against  the  counterclaim. 
The  Judgment  will  be  affirmed. 

HADLEY,  C.  J.,  and  CROW,  DUNBAR, 
RUDKIN,  PULLBRTON,  and  MOUNT,  JJ., 
concur. 


LUND  et  ux.  v.  IDAHO  &  W.  N.  R.  R. 
(Supreme  Court  of  Washington.   Oct.  15,  1908.) 

1.  Eminent  Domain  —  Property  —  "Private 
Property*  '— ' '  Damaged  . '  * 

A  landowner's  right  of  egress  and  ingress  to 
and  from  the  street  is  private  property,  within 
Const,  art.  1.  §  16,  providing  that  no  private 
property  shall  be  taken  or  damaged  for  public 
use  without  jast  compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  g  221. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5577,  5578;  vol.  8,  p.  7764;  vol.  2, 
pp.  1820-1822.] 

2.  Same— "Private  Property." 

An  abutting  property  owner  has  an  Interest 
in  the  street  in  addition  to  the  general  interest 
of  the  public  and  such  Interest  or  easement  is 
private  property,  within  Const,  art.  1,  |  16,  and 
cannot  be  damaged  without  compensation  first 
having  been  made. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  83.] 

3.  Same— Remedy  or  Property  Owner— In- 
junction. 

Where  the  operation  of  a  steam  railroad  in 
a  street  will  materially  interfere  with  the  access 
to  the  premises  of  an  abutting  owner,  and  will 
materially  diminish  the  market  and  retail  value 
of  the  property,  and  render  the  owner's  business 
less  profitable,  the  owner  is  entitled  to  a  judg- 
ment restraining  the  operation  of  the  railroad, 
until  the  damages  have  been  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  |  774.] 

4.  Same. 

The  Supreme  Court  on  affirming  a  judg- 
ment restraining  a  railroad  company  from  op- 
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eratlng  a  steam  railroad  in  a  street,  until  the 
damages  to  the  abutting  owners  haTe  been  paid, 
will  hold  the  injunction  in  abeyance  for  80  days 
to  allow  the  company  to  commence  condemna- 
tion proceedings,  and  will  enforce  the  injunction 
after  that  time,  if  such  proceedings  are  not 
commenced. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  E  E  Land  and  wife  against 
the  Idaho  &  Washington  Northern  Railroad. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

See,  also,  93  Pac  1071. 

Belden  it  Looey  and  Post,  Avery  it  Hlggins, 
for  appellant  Cannon  ft  Lee,  for  respond- 
ents. 

DUNBAR,  J.  Among  the  material  allega- 
tions of  the  complaint  in  this  case,  it  is  alleg- 
ed that  on  the  21th  day  of  October,  1907, 
before  daylight  of  said  day,  without  the  con- 
sent of  plaintiffs  or  authority  of  them  and 
against  their  wishes,  the  defendant  entered 
upon  Fourth  street,  in  the  city  of  Newport, 
directly  In  front  of  the  premises  owned  by 
plaintiffs,  and  whereon  they  were  then  and 
for  some  years  prior  thereto  had  been  con- 
ducting a  retail  hardware  store,  and  that 
the  defendant  then  built  upon  said  street 
and  diagonally  across  the  same,  in  front  of 
plaintiffs'  property,  its  main  line  of  railroad; 
that  no  compensation  had  been  paid  to  plain- 
tiffs for  damages  sustained  by  reason  of  such 
building  and  for  future  operation  of  the  rail- 
road, alleges  special  damages,  by  reason  of 
the  obstruction  of  the  street  and  the  preven- 
tion of  travel  thereon,  and  by  reason  of  dam- 
age to  plaintiffs'  premises  by  smoke,  steam, 
grease,  clndero,  noise,  etc.  Defendant  ad- 
mitted the  building  of  the  railroad  and  its 
intention  to  operate  the  same  as  a  steam 
railroad,  but  denied  that  plaintiffs  would 
suffer  any  other  damage  than  such  as  would 
be  suffered  by  the  public  In  general  by  the 
use  of  the  street  Upon  these  issues  the 
cause  went  to  trial,  and  the  evidence  showed 
that  the  market  value  of  plaintiffs'  premises 
was  reduced  to  a  material  extent  by  reason 
of  the  construction  and  operation  of  this 
road,  that  the  rental  value  was  greatly  re- 
duced, and  that  the  plaintiffs'  business  was 
damaged  and  practically  made  unprofitable 
by  reason  of  the  fact  that  the  building  of  the 
road  prevented  safe  ingress  and  egress  to  and 
from  their  place  of  business.  The  court 
among  others,  made  the  following  findings  of 
fact:  That  plaintiffs'  premises,  prior  to  the 
construction  of  defendant's  road,  was  val- 
uable as  a  retail  business  property,  and  was 
a  desirable  'retail  business  location;  that 
his  hardware  business  was,  and  for  many 
years  had  been,  a  profitable  and  lucrative 
business;  that  the  defendant  In  the  night- 
time, without  the  consent  and  against  the 
protest  of  the  plaintiffs,  entered  upon  the 
premises  substantially  as  alleged  in  the  com- 
plaint; that  the  said  Fourth  street  had  a 


width  of  70  feet;  that  the  said  railroad  as 
so  constructed  and  the  operation  thereof  in 
the  usual  manner  of  operating  engines  and 
cars  over  and  upon  the  same  will  materially 
Interfere  with  Ingress  to  and  egress  from 
plaintiffs'  said  premises,  and  will  cause 
smoke,  cinders,  and  steam  to  fall  upon  plain- 
tiffs' premises,  and  will  otherwise  cause  in- 
jury and  damage  to  plaintiffs'  said  business ; 
that  all  said  Injuries  so  caused  constitute 
special  damages  to  plaintiffs'  said  property 
and  plaintiffs'  said  business;  and  that  the 
construction  of  the  said  railroad  was  with 
the  permission  of  the  city  of  Newport  and 
authority  theretofore  granted  by  ordinance. 
As  conclusions  of  law  the  court  found  that 
the  plaintiffs  were  entitled  to  an  Injunction 
restraining  and  enjoining  the  defendant  from 
in  any  manner  operating  or  running  its  en- 
gines, cars,  trains,  or  other  railroad  equip- 
ment over  and  upon  its  said  track  In  front 
of  plaintiffs'  said  premises,  or  in  any  manner 
using  said  railroad  at  said  point  until  It 
shall  first  have  paid  to  plaintiffs  the  amount 
of  damage  caused  to  plaintiffs'  said  property 
by  reason  of  such  construction  and  operation 
of  the  road. 

Appellant  excepted  to  the  material  findings 
of  fact  In  relation  to  the  respondents'  dam- 
ages, and  insists  that  said  findings  are  error. 
An  examination  of  the  record,  however,  con- 
vinces us  that  the  findings  are  abundantly 
sustained  by  the  testimony,  and  we  shall 
therefore  discuss  the  case  from  the  stand- 
point made  by  these  findings.  Section  16, 
art  1,  of  the  state  Constitution,  is  as  follows : 
"No  private  property  shall  be  taken  or  dam- 
aged for  public  or  private  use  without  Just 
compensation  having  first  been  made  or  paid 
into  court  for  the  owner."  This  language  is 
so  plain  and  unequivocal  that  to  undertake  to 
construe  it  would  be  like  undertaking  to 
demonstrate  a  self-evident  proposition  In  ge- 
ometry. It  is  terse,  vigorous,  plain,  compact, 
and  certain  as  to  its  meaning,  and  the  only 
thing  which  will  bear  discussion  in  connec- 
tion with  It  Is  what  is  private  property,  what 
Is  a  taking  and  what  is  a  damaging  of  pri- 
vate property.  It  has  been  the  uniform  hold- 
ing of  this  court  since  the  decision  in  the 
case  of  Brown  v.  Seattle,  5  Wash.  35,  81 
Pac.  313,  32  Pac  214,  18  L.  R.  A  161, 
that  the  right  of  ingress  and  egress  which 
the  owner  of  lots  abutting  on  a  street 
had  was  property,  and  that  the  interference 
with  such  right  was  a  damage  within  the 
meaning  of  the  constitutional  provision.  In 
commenting  on  Moore  v.  City  of  Atlanta,  70 
Ga.  611,  where  the  constitutional  provision 
under  consideration  was  similar  to  ours,  and 
where  the  injunction  was  denied,  we  said: 
"A  case  has  been  brought  to  our  notice  which 
is  exactly  in  point  in  its  ruling,  viz.,  Moore 
v.  City  of  Atlanta,  70  Oa.  611.  The  Constitu- 
tion of  Georgia  provides  that  private  prop- 
erty shall  not  be  taken  or  damaged  without 
just  and  equitable  compensation  being  first 


Digitized  by 


Wuk) 


LUND  t.  IDAHO  &  W.  N.  R.  R. 


667 


paid.  The  city  of  Atlanta  was  proceeding  to 
grade  a  street  In  front  of  Moore's  property, 
and  he  applied  for  an  Injunction  to  restrain 
the  prosecution  of  the  work  until  his  dam- 
ages should  he  assessed  and  paid.  The  writ 
was  refused,  and  on  appeal  the  Supreme 
Court  affirmed  the  judgment  The  decision 
of  this  ewe,  as  the  reading  of  the  opinion 
snows,  was  based  upon  the  argument  that  It 
was  better  that  one  man  should  be  left  to  re- 
cover his  damage  by  ordinary  suit  at  law 
than  the  city  authorities  be  hindered  in  grad- 
ing a  street;  or,  In  other  words,  the  dam- 
age to  one  man  was  balanced  against  the  pos- 
sible Inconvenience  of  many,  which  Is  not  a 
recognized  basis  of  legal  decision.  The  em- 
barrassments of  the  constitutional  provisions 
were  pointed  out,  but  it  seems  to  us  the 
plain  letter  of  that  Instrument  was  disregard- 
ed. Justification  for  the  decision  was  sought 
In  the  case  of  Stetson  v.  Chicago,  eta,  R.  R 
Co.,  75  111.  74,  but  the  fact  seems  to  have 
been  entirely  overlooked  that  the  Constitu- 
tion of  Illinois  does  not  require  that  com- 
pensation be  first  made  in  any  such  case. 
We  can  foresee  many  difficulties,  and  per- 
haps much  litigation,  likely  to  ensue  from 
the  faithful  enforcement  of  our  constitutional 
requirement  that  damages  be  first  paid ;  but 
we  have  no  choice  In  the  matter,  and  these 
difficulties,  as  well  as  many  others,  must  be 
met  and  dealt  with  as  they  arise."  This 
case  was  followed  by  Hatch  v.  Tacoma,  etc., 
R.  R  Co.,  6  Wash.  1,  82  Pac.  1068,  where  it 
was  decided  that  the  owner  of  property  abut- 
ting on  a  street  had  a  right  to  restrain  the 
operation  of  a  railroad  In  the  street  until 
damages  were  paid,  on  the  theory  that  his 
right  to  the  use  of  the  street  In  front  of  his 
premises  was  a  right  distinguished  from  that 
of  the  general  public  and  was  properly  sub- 
ject to  damages.  We  said,  in  discussing  that 
case :  "In  any  event,  If  the  appellants'  prop- 
erty has  been  damaged  In  a  manner  differ- 
ent from  that  of  the  public  generally  by  the 
appropriation  of  the  street  for  railroad  pur- 
poses, they  are  entitled  to  compensation; 
and  damages,  to  be  recoverable,  are  not  con- 
fined to  the  land  Itself,  but  may  only  [also] 
affect  that  which  is  incident  thereto,  and 
necessary  to  the  use  thereof.  The  owner  of 
a  lot  on  a  street  in  a  city  has  a  right  to  the 
use  of  the  adjoining  street  which  is  distinct 
from  that  of  the  public,  and  such  right  Is  as 
much  property  as  the  lot  itself,  and  cannot 
be  taken  away  or  injuriously  affected  with- 
out compensation." 

This  court  has  never  wavered  In  its  adher- 
ence to  the  general  principles  announced  in 
these  two  cases,  but  has  substantially  reaf- 
firmed the  doctrines  therein  announced  in 
Pattern  v.  Olympla  Door  &  Lumber  Company, 
15  Wash.  210,  46  Pac.  237 ;  Seattle  Transfer 
Company  v.  Seattle,  27  Wash.  520,  68  Pac. 
90;  State  ex  reL  Smith  v.  Superior  Court,  26 
Wash.  278,  66  Pac.  885;  Schwede  v.  Hem- 
rich  Bros.  Brewing  Co.,  28  Wash.  21,  68  Pac. 


862;  Olson  v.  Seattle,  80  Wash.  687,  71  Pac. 
201 ;  Stone  v.  Seattle,  80  Wash.  66,  70  Pac. 
248,  67  L.  R.  A.  253.  The  learned  counsel 
for  appellant  attempts,  but  we  think  unsuc- 
cessfully, to  distinguish  these  cases.  While, 
of  course,  the  situation  in  each  case  was 
somewhat  different  from  the  others,  in  all  of 
them  the  court  adhered  to  the  main  principle 
that  the  abutting  property  owner  had  an  in- 
terest in  the  street  In  addition  to  the  general 
interest  of  the  public,  and  that  these  Inter- 
ests or  easements  constituted  private  prop- 
erty which  could  not  be  damaged  without 
compensation  first  having  been  made.  The 
right  to  an  Injunction  was  also  determined 
in  many  of  the  cases  cited.  Applying  the 
rule  of  the  cases  cited  to  the  facts  in  this 
case,  where  it  appears  that  the  operation  of 
the  road  will  materially  interfere  with  in- 
gress and  egress  to  and  from  respondents' 
premises,  and  that  by  reason  of  damage  done 
to  the  respondents'  property  the  market  and 
retail  value  of  the  premises  is  materially 
diminished  and  respondents'  business  render- 
ed less  profitable,  the  respondents  are  enti- 
tled to  the  relief  granted  by  the  trial  court 
The  appellant  seems  to  rely  largely  on  the  case 
of  Smith  v.  St.  Paulj  etc.,  R.  Co.,  89  Wash. 
855,  81  Pac.  840,  70  L.  R.  A.  1018,  109  Am. 
St  Rep.  889,  and  quotes  extensively  from 
the  opinion  In  that  case.  That  case  in  no 
particular  overrules  the  principle  announced 
In  Brown  v.  Seattle,  or  Hatch  v.  Tacoma, 
etc.,  R.  Co.,  but,  on  the  contrary,  approves 
both  cases.  In  the  judgment  of  the  writer 
of  this  opinion  the  word  "physical"  was  given 
undue  prominence  in  the  opinion  in  that 
case,  and  has  led  to  some  confusion,  for  it  is 
a  little  difficult  to  understand  how  the  act 
of  ejecting  smoke,  gases,  fumes,  and  odors 
into  the  dwelling  house  of  another  can  con- 
sistently escape  the  Imputation  of  a  physical 
Invasion.  But  as  showing  tbat  the  case  is  In 
no  wise  controlling  here,  we  quote  from  the 
opinion  at  some  length :  "The  jarring  of  the 
earth  of  respondents'  lots  and  the  casting  of 
soot  and  cinders  thereupon,  and  the  emission 
of  smoke  physically  Injuring  property,  are 
injurious  physical  effects  to  the  corpus  of  re- 
spondents' property,  which,  we  think,  come 
within  the  scope  of  the  term  'damaged,'  as 
used  in  the  constitutional  provision.  If  a 
railroad  company  cannot  carry  on  its  busi- 
ness upon  Its  own  property  without  neces- 
sarily disturbing  the  physical  conditions  of 
other  property,  it  is  evident  that  such  com- 
pany has  not  acquired  sufficient  property  for 
the  conduct  of  Its  business,  and  It  should  be 
required  to  pay  such  damages  as  the  actual 
physical  disturbance  of  the  neighboring  prop- 
erty entails  thereupon"  Thus  It  will  be  seen 
that  the  questions  Involved  in  this  case  were 
not  considered  In  that  case,  and  that  there 
was  no  attempt  to  overrule  or  modify  the 
doctrines  of  Brown  v.  Seattle  or  Hatch  v. 
Tacoma,  etc.,  R.  Co.  In  view  of  the  many 
and  uniform  decisions  of  this  court  on  the 
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determinative  questions  Involved,  we  do  not 
feel  called  upon  to  enter  again  Into  a  review 
of  the  cases  decided  in  other  jurisdictions. 

The  judgment  will  be  affirmed,  but  the  In- 
junction will  be  held  In  abeyance  for  the  pe- 
riod of  SO  days  from  the  date  this  opinion 
Is  filed  to  allow  appellant  to  commence  con- 
demnation proceedings.  If  such  proceedings 
are  not  commenced  within  that  time,  the  In- 
junction will  be  enforced. 

HADLET,  C.  J.,  and  CROW,  MOUNT,  and 
ROOT,  JJ.,  concur.  FULLERTON  and  RUD- 
KIN,  JJ.,  not  Bitting. 


MILLS AP  v.  BALFOUR.    (Sac.  1,635.) 

(Supreme  Court  of  California.   Sept  12,  1008. 
Rehearing  Denied  Oct.  13,  1908.) 

1.  Municipal  Corporations  —  Street  Im- 
provements—Assessment  of  Cost— Stat- 
utes—Repeal. 

The  municipal  incorporation  act  (St.  1883, 
p.  256,  c.  49,  I  771),  providing  a  method  of 
assessing  on  adjoining  property  the  cost  of 
street  improvements  in  cities  of  the  fifth  class, 
is  repealed  by  St  1885,  p.  147,  c  153,  in  so  far 
as  it  is  inconsistent  therewith. 

2.  Same. 

Under  St  1885,  pp.  147.  152,  c.  153,  5§ 
2,  7,  authorizing  the  city  council  to  order  street 
work,  including  the  construction  of  sidewalks, 
and  providing  that  the  expenses  shall  be  assess- 
ed on  the  "lots  and  lands  fronting  thereon,"  etc., 
a  lot  fronting  on  one  side  of  a  street  may  be 
assessed  for  the  cost  of  constructing  a  sidewalk 
along  the  opposite  side  thereof,  though  the  own- 
er of  such  lot  has,  in  advance  of  any  proceed- 
ing by  the  council  and  for  bis  own  convenience, 
laid  a  sidewalk  along  his  property  line  without 
obtaining  an  agreement  from  the  opposite  own- 
er to  pay  a  half  of  the  cost  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §|  1040-1041.] 

8.  Appeal  and  Error— Statement  in  Brief 
Unsupported  by  Record— Effect. 

A  statement  in  the  brief  of  counsel  on 

appeal,  unsupported  by  anything  in  the  record, 

will  not  be  considered. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  8,  Appeal  and  Error,  8  2962.] 

4.  Municipal  Corporations  —  Assessments 
for  Street  Work— Actions  to  En  force- 
Complaint— Sufficiency. 

A  claim  that  the  payment  of  fees  of  attor- 
neys for  plaintiff,  suing  to  foreclose  an  assess- 
ment lien  for  street  work,  cannot  constitutional- 
ly be  imposed  against  defendant,  goes  merely  to 
the  extent  of  the  relief  to  which  plaintiff  may 
be  entitled,  and  cannot  be  determined  on  a  de- 
murrer to  a  complaint  alleging  facts  from  which 
a  right  to.  some  relief  arises. 

Department  1.  Appeal  from  Superior 
Court,  Yolo  County;  E.  E.  Gaddls,  Judge. 

Action  by  Wirt  Millsap  against  Douglas 
Balfour.  From  a  judgment  for  defendant  on 
sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.   Reversed,  with  directions. 

B.  B.  Merlng,  for  appellant  Hudson  Grant, 
for  respondent 

SLOSS,  J.  Action  to  foreclose  assessment 
lien  for  street  work.   Defendant  had  Judg- 
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ment  upon  the  sustaining  of  his  demurrer  to 
the  complaint   Plaintiff  appeals. 

The  board  of  trustees  of  the  city  of  Wood- 
land authorized  the  construction  of  a  con- 
crete cement  sidewalk  along  the  south  side 
of  Clover  street  In  said  city,  "excepting  such 
portions  thereof  where  concrete  cement  side- 
walks have  already  been  coflsfructed  and  ac- 
cepted." A  contract  was  duly  let  and  the 
work  done.  The  assessment  on  which  this 
action  is  based  assessed  the  cost  of  the  work 
upon  the  lots  fronting  on  both  sides  of  Clo- 
ver street  The  defendant  is  the  owner  of 
a  lot  fronting  on  the  north  side  of  the  street 
and  the  sole  question  presented  Is  whether  a 
lot  situated  on  one  side  of  the  street  may  be 
assessed  for  the  cost  of  constructing  side- 
walks along  the  opposite  side. 

The  question  must  be  decided  upon  a  con- 
sideration of  the  terms  of  the  act  of  March 
18,  1885,  commonly  known  as  the  "Vrooman 
Act"  (St  1885,  p.  147,  c.  153).  Section  771  of 
the  municipal  incorporation  act  (St  1883, 
p.  256,  c.  49)  provides  a  method  of  assessing 
upon  adjoining  property  the  cost  of  street 
Improvements  in  cities  of  the  fifth  class 
(which  Includes  Woodland),  but  this  section 
must  be  regarded  as  repealed  in  so  far  as  it 
Is  inconsistent  with  the  later  provisions  of 
the  Vrooman  act.  Thomason  v.  Ashworth,  73 
Cal.  73,  14  Pac.  615;  City  Imp.  Co.  v.  Brod- 
erlck,  125  Cal.  139,  57  Pac.  776.  By  section 
2  of  the  act  of  March  18,  1885,  the  city 
council  Is  authorized  to  order  certain  street 
work  to  be  done.  The  construction  of  side- 
walks is  included  in  the  classes  of  work 
enumerated.  Section  7,  subd.  1,  provides 
that  "the  expenses  incurred  for  any  work  au- 
thorized by  this  act  •  •  •  shall  be  as- 
sessed upon  the  lots  and  lands  fronting  there- 
on, except  as  hereinafter  specifically  provid- 
ed. *  "  Then  follow  several  subdivi- 
sions providing  other  methods  of  assessment 
for  various  cases,  none  of  which  covers  the 
present  situation.  What,  in  the  case  of  work 
done  on  one  side  of  a  public  street  is  meant 
by  the  phrase  "shall  be  assessed  upon  the 
lands  fronting  thereon"?  Is  the  cost  to  be 
assessed  upon  the  lands  fronting  on  both 
sides  of  the  portion  of  the  street  improved, 
or  on  the  lands  fronting  on  the  side  of  the 
street  adjoining  the  improvement?  The  prop- 
er interpretation  of  this  provision  has  been 
declared  by  this  court  in  San  Diego  Invest- 
ment Co.  v.  Shaw,  129  Cal.  273,  61  Pac  1082. 
There  the  work  done  was  the  grading  of  so 
much  of  a  street  as  lay  on  the  east  side  of 
Its  center  line.  It  was  held  that  the  cost  of 
the  work  was  to  be  assessed  against  lots  on 
both  sides  of  the  improved  portion  of  the 
street  "It  is  claimed,"  say  the  court,  "that 
the  words  'fronting  thereon'  refer  to  the 
work  done,  and  not  to  the  street  on  which 
all  the  lots  on  both  sides  front.  The  position 
is  untenable."  The  case  at  bar  cannot  be 
distinguished  from  the  one  cited.  The  con- 
struction of  sidewalks  Is  authorized  by  sec- 
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tion  2  of  th%  act,  the  same  section  that  em- 
powers the  council  to  order  the  grading  of 
streets.  The  method  of  assessment  provided 
by  the  act  is  the  same  for  each  case,  viz., 
the  expense  of  the  work  Is  to  be  "assessed 
upon  the  lots  fronting  thereon."  There  Is  no 
reason  for  saying  that  the  words  "fronting 
thereon"  mean  one  thing  as  applied  to  the 
grading  of  a  street  and  another  thing  as  ap- 
plied to  the  laying  of  a  sidewalk ;  the  work 
In  each  case  being  done  on  only  one  side  of 
the  street.  That  both  sides  are  to  be  assess- 
ed Is  the  necessary  conclusion  from  a  read- 
ing of  section  7  as  a  whole.  Provision  is 
made  for  exceptional  cases  In  which  the  as- 
sessment is  to  be  made  upon  lots  on  one  side 
only.  Subdivision  8  of  section  7  declares 
that,  "when  sewering  or  resewerlng  is  order- 
ed to  be  done  under  the  sidewalk  on  only  one 
side  of  a  street  for  any  length  thereof,  the 
assessment  for  its  expenses  shall  be  made 
only  upon  the  lots  and  lands  fronting  nearest 
upon  that  side.  •  •  * "  This  language  in- 
dicates clearly  the  intent,  in  the  particular 
case  covered  by  subdivision  eleven,  to  assess 
upon  the  one  side  only.  But  subdivision  8  is 
the  statement  of  an  exception  to  the  general 
rule  of  subdivision  1  that  the  cost  is  to  be  as- 
sessed upon  the  lots  and  land  "fronting  there- 
on." The  exception  would  be  unnecessary, 
Indeed  meaningless,  if  under  the  general  rule 
work  done  on  one  side  of  the  street  were  to 
be  assessed  only  against  lots  fronting  on  that 
side. 

It  is  said  in  San  Diego  Inv.  Co.  v.  Shaw, 
snpra,  that  there  is  no  Injustice  in  the  rule 
of  the  statute  as  we  have  construed  it  The 
improvement  of  any  portion  of  a  street  is 
presumed  to  work  a  benefit  to  the  neighbor- 
ing property.  It  is  this  assumed  benefit 
which  affords  the  justification  for  all  assess- 
ments. No  inequality  results  from  the  meth- 
od of  assessing  both  sides.  If  the  owner  of 
property  on  the  side  not  improved  is  compel- 
led to  share  the  burden  of  furnishing  a  side- 
walk on  the  further  side  of  the  street,  he  ob- 
tains a  corresponding  advantage  when  a  side- 
walk shall  be  constructed  along  his  property. 
In  this  connection,  it  is  argued  that  the  re- 
spondent has  already,  at  his  own  cost,  laid 
a  sidewalk  along  his  property  line,  and  that, 
therefore,  if  a  sidewalk  shall  hereafter  be  or- 
dered on  that  side  of  the  street,  the  portion 
already  done  must  be  excepted  from  any  as- 
sessment made.  Subdivision  11,  3  7.  He  will 
thus  have  paid  the  entire  cost  of  the  sidewalk 
on  his  side,  and  be  compelled  to  pay  one-half 
of  the  cost  of  the  walk  on  the  opposite  side. 
But  the  complaint  does  not  show  that  any  such 
work  has  been  done,  and  the  statement  in  the 
brief,  unsupported  by  anything  In  the  record, 
is  entitled  to  no  consideration.  Furthermore, 
even  If  the  fact  were  as  suggested,  It  would 
have  no  importance  in  this  discussion.  Un- 
der the  provisions  of  subdivision  1  of  section 
7,  the  respondent  was  entitled,  whenever  a 
sidewalk  was  ordered  on  his  side  of  the 


street,  to  have  one-half  of  the  cost  assessed  to 
the  property  on  the  opposite  side.  He  was 
under  no  obligation  to  lay  the  walk  in  ad- 
vance of  any  proceedings  by  the  council.  If 
he  chose,  for  his  own  convenience  and  bene- 
fit, to  so  lay  it  without  obtaining  an  agree- 
ment by  the  opposite  owner  to  pay  one-half 
of  the  cost,  the  resulting  expense  was  one 
which  he  voluntarily  assumed.  We  are  cited 
to  several  cases  in  other  jurisdictions  declar- 
ing that  a  sidewalk  Is  to  be  regarded  as  an 
appendage  to  the  premises  to  which  it  Is  at- 
tached, and  that  Its  cost  may  be  assessed  to 
those  premises  alone.  Wakefield  Sanitary 
Authority  v.  Mander,  L.  R.,  5  C.  P.  Div.  248 ; 
State  v.  Mayor,  37  N.  J.  Law,  415,  18  Am. 
Rep.  729;  Borough  of  Oreensburg  v.  Young, 
53  Pa.  280.  These  decisions  are  based  on 
statutes  differing  from  our  own.  We  do  not 
doubt  that  the  Legislature  would  be  justified 
in  prescribing  one  rule  for  assessment  in  the 
case  of  sidewalks  and  another  where  work 
Is  done  on  the  roadway.  Our  Legislature, 
however,  has  not  done  so,  and,  as  the  entire 
matter  Is  one  for  statutory  regulation  (sub- 
ject, of  course,  to  constitutional  restrictions), 
the  courts  have  only  to  apply  the  law  as  it 
is  written. 

The  point  that  the  payment  of  plaintiffs 
attorneys'  fees  cannot  constitutionally  be  Im- 
posed upon  the  defendant  goes  merely  to  the 
extent  of  the  relief  to  which  the  plaintiff  may 
be  entitled  and  cannot  be  determined  on  a 
demurrer  to  a  complaint  which  alleges  facts 
from  which  a  right  to  some  relief  arises. 

The  judgment  is  reversed,  with  direction 
to  the  court  below  to  overrule  the  demurrer. 

We  concur:   ANGELLOTTI,  J. ;  SHAW,  J. 


RANDALL  v.  FREED.    (Sac  1,645.) 
(Supreme  Court  of  California.    Sept.  12,  1908.) 

1.  Appeal  and  Ebbob— Rulings—  Exceptions 
—Review. 

Under  Code  Civ.  Proc.  §  046,  providing  that 
an  exception  must  be  taken  at  the  time  the  de- 
cision Is  made,  except  as  provided  in  section  647, 
declaring  what  decisions  shall  be  deemed  except- 
ed to,  an  objection  to  a  ruling  not  excepted  to, 
and  not  within  section  047,  cannot  be  urged  on 
appeal,  though  the  trial  was  conducted  by  the 
party  complaining,  who  was  not  versed  In  the 
law. 

2.  Sake. 

Rulings  of  the  court  in  calling  a  jury  and 
in  permitting  a  party  to  give  testimony  are  not 
within  Code  Civ.  Proc.  §  047,  defining  what  de- 
cisions shall  be  deemed  excepted  to,  and  are  not 
reviewable,  unless  excepted  to. 

8.  Same. 

Under  Code  Civ.  Proc  |  647.  as  it  existed 

§rior  to  the  amendment  by  St.  1907,  p.  715,  c. 
79,  defining  what  decisions  shall  be  deemed 
excepted  to,  instructions  given  must  be  except- 
ed to  to  enable  appellant  to  take  advantage  of 
errors  therein. 

4.  Same. 

Errors  appearing  on  the  face  of  the  judg- 
ment roll  may  be  raised  on  the  appeal  from  the 
judgment  though  no  exceptions  were  taken. 
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B.  INJUNCTION— ReSTBAINIWQ  TRESPASS  —  IB- 
BEPABABLE  IlfJUBY. 

Equity  will  not  restrain  a  trespass  nnless 
it  appears  that  the  injury  resulting  from  the 
trespass  will  be  irreparable,  and  it  u  not  suffi- 
cient simply  to  alien  that  fact,  but  it  must  be 
shown  how  and  why  it  will  be  so. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Injunction,  f  08.] 

6.  Nuisance  —  Private  Nuisance  —  Injunc- 
tion—Adequacy  of  Legal  Remedy. 

.  Equity  will  not  issue  an  injunction  In  cases 
of  nuisances,  in  the  absence  of  a  showing  that 
there  is  no  plain,  speedy,  and  adequate  remedy 
at  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  37,  Nuisance,  |  56.  J 

7.  Sake. 

Threatened  acts  consisting  merely  of  re- 
peated trespasses  and  the  use  of  offensive  lan- 
guage addressed  to  another  do  not  h»  the  ab- 
sence of  a  showing  that  irreparable  injury  will 
result  therefrom,  authorize  the  granting  of  in- 
junctive relief,  though  a  nuisance  will  be  creat- 
ed by  such  acts. 

8.  Same— "Public  Nuisances"— Statutes. 

One  threatening  to  commit  repeated  tres- 
passes and  to  use  offensive  language  addressed 
to  another  does  not  threaten  to  create  a  nui- 
sance within  Civ.  Code.  3  3480,  defining  a  pub- 
lic nuisance  as  one  affecting  at  the  same  time 
an  entire  community  or  a  neighborhood  or  any 
considerable  number  of  persons,  etc 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5700-5804.] 

Department  1.  Appeal  from  Superior 
Court  Placer  County;  J.  E.  Prewett,  Judge. 

Action  by  Anna  Randall  against  Clark  V. 
Freed.  From  a  judgment  for  defendant  and 
from  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.  Transferred  from 
Court  of  Appeal  (04  Pac  1056).  Judgment 
modified  and  affirmed,  and  order  denying  a 
new  trial  affirmed. 

Tabor  &  Tabor  (Grove  L.  Johnson,  of  coun- 
sel), for  appellant  I*  L-  Chamberlain,  for 
respondent 

SLOSS,  J.  This  is  an  action  to  recover 
damages  for  a  battery  alleged  to  have  been 
committed  by  defendant  upon  the  person  of 
plaintiff.  The  defendant  answered,  denying 
the  material  allegations  of  the  complaint 
The  answer  included  a  counterclaim,  in  which 
the  defendant  alleged  that  he  was  the  owner 
of  a  dwelling  house,  which  he  occupied  with 
his  family;  that  the  plaintiff  wrongfully  and 
maliciously  entered  said  premises,  and  did, 
"by  malicious,  wrongful,  and  unlawful  acts 
and  words  disturb  the  peace  and  quiet  of  de- 
fendant and  his  family,  and  did  then  and 
there  willfully  and  unlawfully  trespass  upon 
the  grounds,  property  of  the  defendant,  and 
make  herself  a  nuisance  to  defendant  and 
his  family."  The  specific  acts  complained  of 
are  the  use  by  plaintiff  of  "opprobrious  epi- 
thets" addressed  to  defendant  and  his  wife. 
It  Is  further  alleged  that,  on  the  occasion 
mentioned  In  the  complaint,  plaintiff  attacked 
defendant  "with  her  hands  and  fists,"  and 
that  he  merely  defended  himself.  The  "coun- 
terclaim" charges  that  plaintiff  Informed  de- 
fendant that  she  would  come  upon  his  prem- 
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ises  whenever  she  chose,  and  Ay  to  him  and 
his  family  whatever  she  pleased  to  say,  avers 
that  he  has  suffered  damage  in  the  sum  of 
$500,  and  asks  judgment  for  such  sum,  to- 
gether, with  a  decree  restraining  plaintiff 
"from  continuing  to  create  a  nuisance  in  and 
about  the  said  premises  of  the  defendant" 
The  case  was  tried  before  a  jury,  which  re- 
turned a  verdict  In  favor  of  the  defendant 
without  damages.  The  court  adopted  the 
verdict  and  made  findings,  by  which  it  de- 
clared that  all  of  the  allegations  of  the  com- 
plaint were  untrue,  and  that  all  the  allega- 
tions of  the  counterclaim,  except  the  allega- 
tion as  to  damage,  were  true.  Judgment  was 
entered  that  plaintiff  take  nothing,  that  de- 
fendant recover  his  costs,  and  that  plaintiff 
be  enjoined  from  "entering  the  lands  and1 
premises  of  said  defendant  or  any  part 
thereof,  and  committing  a  nuisance  or  dis- 
turbing the  peace  of  said  defendant  and  his 
family,  in  or  upon  the  road  or  roads  imme- 
diately adjacent  to  said  premises." 

Plaintiff  appeals  from  the  judgment  audi 
from  an  order  denying  her  motion  for  a  new 
trial.  From  the  statement  on  motion  for  ifew 
trial  it  appears  that  the  plaintiff  was  not  rep- 
resented by  counsel,  but  conducted  the  trial 
In  her  own  behalf.  The  record  shows  no- 
exception  to  any  of  the  rulings  of  the  court, 
now  assigned  as  error.  The  fact  that  the 
trial  was  conducted  by  a  person  not  versed  in 
the  law  may  serve  to  account  for  the  failure 
to  take  exceptions  to  adverse  rulings,  but 
can,  of  course,  afford  to  this  court  no  ground 
for  disregarding  the  want  of  such  exceptions 
where  they  are  necessary.  Except  in  cer- 
tain cases  specified  by  statute  (Code  Civ. 
Proc.  f  647),  an  exception  "must  be  taken  at 
the  time  the  decision  is  made"  (Code  Civ- 
Proc.  f  646),  and,  if  it  is  not  so  taken,  the 
objection  to  the  ruling  cannot  be  urged  on- 
appeal  (McCartney  v.  Fits  Henry,  16  Cat 
184;  Keeran  v.  Griffith,  84  Cal.  580;  Thiele 
v.  Roster,  68  Cal.  241;  Austin  y.  Andrews, 
71  Cal.  08,  16  Pac.  546;  Lee  v.  Murphy,  110 
Cal.  864,  51  Pac.  540,  055).  Among  the  points 
here  made  are  that  the  court  erred  in  calling 
a  jury  and  in  permitting  the  defendant  to 
give  certain  testimony.  These  rulings  are 
not  within  any  of  the  classes  of  judicial  acts 
"deemed  to  have  been  excepted  to"  under 
Code  Civ.  Proc.  f  647.  For  the  same  reason, 
we  cannot  consider  the  criticisms  directed 
against  the  court's  instructions  to  the  jury- 
While  the  law  has  now  been  amended  so  as 
to  relieve  parties  from  the  necessity  of  tak- 
ing an  exception  to  an  order  "modifying, 
giving,  or  refusing  to  give,  in  whole  or  in 
part  an  instruction  to  the  jury"  (Code  Civ. 
Proc.  |  647,  as  amended  in  1007;  St  1007, 
p.  715,  c.  870),  the  amendment  was  not  in> 
force  at  the  time  this  case  was  tried.  Be- 
fore the  amendment  It  was  thoroughly  set- 
tled that  Instructions  given  to  the  Jury  must 
be  excepted  to,  In  order  to  enable  the  appel- 
lant to  take  advantage  of  errors  in  them,  It 
there  be  such  errors.   Wilkinson  v.  Parrotfv 
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32  Gal.  102;  Williams  v.  Southern  Pac  R. 
Co.,  110  CaL  467,  42  Pac.  974. 

The  point  that  the  findings  are  not  rap- 
ported  by  the  evidence  cannot  be  maintained. 
On  every  material  Issue  there  was  a  sub- 
stantial conflict  of  testimony. 

We  think,  however,  that  the  court  erred 
in  granting  the  defendant  relief  by  way  of 
injunction.  The  error  appears  on  the  face 
of  the  judgment  roll,  and  the  point  may  be 
raised  on  the  appeal  from  the  Judgment.  No 
exception  is  necessary.  Waiving  the  ques- 
tion whether  the  matters  alleged  by  defend- 
ant hi  this  connection  form  a  proper  subject 
for  counterclaim,  the  facts  set  up  and  found 
afford  no  basis  for  an  injunction.  The  acts 
which  plaintiff  is  alleged  to  have  threatened 
consist  merely  of  repeated  trespasses,  and 
the  use  of  offensive  and  insulting  language 
addressed  to  defendant  and  his  wife.  It 
does  not  appear  that  any  irreparable  injury 
would  result  from  the  commission  of  the 
threatened  acts,  nor  that,  if  they  were  com- 
mitted, the  defendant  would  not  have  a  com- 
plete and  adequate  remedy  at  law.  "Before 
a  court  of  equity  will  Interfere  to  restrain 
a  trespass,  It  must  appear  that  the  injury 
to  result  from  the  trespass  will  be  irrepara- 
ble. And  it  is  not  sufficient  simply  to  allege 
that  fact,  but  It  must  be  shown  to  the  court 
how  and  why  It  will  be  so."  Mech.  Foundry 
v.  Ryall,  75  CaL  601,  17  Pac.  708;  Oal.,  etc, 
Co.  r.  Union,  etc.,  Co.,  122  Cal.  641,  65  Pac. 
591.  It  Is  of  no  consequence  that  the  coun- 
terclaim alleges  that  plaintiff  "makes  of  her- 
self a  nuisance  to  defendant"  The  defend- 
ant's conclusion  that  a  nuisance  was  created 
is  not  sustained  by  the  specific  facts  alleged 
(Civ.  Code,  f  8480),  but,  even  if  we  were  to 
accept  his  conclusion,  he  is  not  helped.  A 
court  of  equity  will  not  issue  an  injunction 
in  cases  of  nuisance  any  more  than  in  other 
cases  in  the  absence  of  a  showing  that  there 
Is  no  plain,  speedy  and  adequate  remedy  at 
law.  Wood  on  Nuls.  (8d  Ed.)  1150;  14  Ency. 
of  Plead,  ft  Prac.  1128.  We  are  unable  to 
perceive  that,  in  the  event  of  a  recurrence  of 
the  acts  complained  of,  the  defendant  can- 
not secure  prompt  and  adequate  relief 
through  the  ordinary  processes  of  law. 

The  judgment  is  modified  by  striking  there- 
from the  provisions  restraining  and  enjoin- 
ing the  plaintiff  from  performing  the  acts 
above  referred  to,  and,  as  so  modified,  the 
judgment  will  stand  affirmed. 

The  order  denying  a  new  trial  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW,  J. 


ROBERTS  v.  JACOB  et  al.   (L.  A.  1,809.) 

(Supreme  Court  of  California.   Sept  19,  1908.) 

L  ColfBTlTUTlOWAL  Law  —  Due  Pbocess  or 
Law— -Substituted  Bra  vice  or  Process— 
BumcnNCT. 

The  question  of  the  sufficiency  of  substitut- 
ed serrice  of  process  embraces  a  proposition  as 
to  whether  or  not  there  has  been  due  process 
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of  law  within  the  state  and  federal  Constitu- 
tions. 

2.  Same— Pbocess— Substituted  Sebvioe. 

An  affidavit  for  publication  of  summons 
which  shows  that  plaintiff  made  inquiry,  with- 
out avail,  of  12  county  officers  of  the  county  as 
to  the  whereabouts  of  defendants  or  either  of 
them,  and  which  avers  that  plaintiff  made  dili- 
gent inquiry  of  the  former  neighbors  of  defend- 
ants, giving  their  names,  together  with  their 
statements  of  their  inability  to  furnish  any  in- 
formation, shows  due  diligence  required  by  Code 
Civ.  Proa  f  412,  authorizing  service  by  publi- 
cation on  defendant  absent  from  the  state,  etc., 
and  service  of  summons  by  publication  is  suffi- 
cient within  the  Constitution,  guaranteeing  due 
process  of  law. 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig. 
vol.  10,  Constitutional  Law,  f  929;  vol.  40, 
Process,  |  118.] 

In  Bank.  Appeal  from  Superior  Court  San 
Diego  County ;  B.  8.  Torrance,  Judge. 

Action  by  S.  L.  Roberts  against  Thomas  B. 
Jacob  and  another.  Prom  an  order  setting 
aside  a  judgment  in  favor  of  plaintiff,  he  ap- 
peals. Reversed. 

W.  J.  Mossholder,  W.  Parrlsb,  and  Parrlsb 
ft  Mossholder,  for  appellant  Collier,  Smith 
&  Holcomb,  for  respondents. 

HBNSHAW,  J.  Judgment  was  entered  in 
favor  of  plaintiff  and  against  the  defendants 
in  1897.  Jurisdiction  of  the  defendants  was 
obtained  by  the  substituted  process  of  publi- 
cation of  summons.  Bight  years  after  the 
entry  of  the  Judgment  the  trial  court  set  it 
aside  upon  the  ground  that  the  facts  set  out 
In  the  affidavit  for  the  order  of  publication 
did  not  show  the  due  diligence  required  by 
section  412,  Code  Civ.  Proa  Plaintiff  appeals. 

The  affidavit  for  publication  of  summons 
in  this  case  contained  all  that  was  embraced 
in  the  affidavit  considered  by  this  court  in 
Rue  v.  Quinn,  187  Cal.  651,  66  Pac.  216,  70 
Pac.  782.  Moreover,  it  contained  additional 
facts  not  averred  In  the  affidavit  considered 
in  that  case.  In  Rue  v.  Quinn  the  affiant 
declared  that  he  had  made  inquiry  "of  sev- 
eral prominent  county  officers"  (giving  the- 
names  of  such  officers),  and  further  stated: 
"I  have  also  made  inquiry  of  all  other  per- 
sons from  whom  I  could  expect  to  obtain  in- 
formation as  to  the  residence  or  whereabouts 
of  each  of  the  said  defendants,  and,  after 
such  search  and  Inquiry  and  due  diligence, 
the  said  defendants  cannot  be  found  within 
the  state  of  California."  In  the  affidavit  in. 
the  case  at  bar  the  plaintiff  names  12  county 
officers  of  the  county  of  whom  he  made  in- 
quiry, without  avail,  as  to  the  whereabouts 
and  post-office  address  or  residence  of  the 
defendants,  or  either  of  them.  And,  in  ad- 
dition, he  avers  that  he  has  made  due  and 
diligent  inquiry  of  the  old  residents  of  the 
city  of  San  Diego,  the  former  neighbors  of 
said  defendants,  and  then  proceeds  to  give 
their  names,  together  with  their  statements 
of  their  inability  to  furnish  any  information. 
The  affidavit  here  presented  is  thus  more 
complete  and  persuasive  in  Its  statement  of 
facts  touching  diligence  than  that  reviewed' 
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by  this  court  In  Rue  v.  Qutnn.  It  is  substan- 
tially conceded  by  respondent  that,  to  uphold 
the  judgment  of  the  trial  court,  we  must  re- 
verse the  decision  of  Rue  v.  Quinn,  which  has 
since  been  approved  in  Wels  v.  Cain,  140  Cal. 
xvli,  73  Pac.  980;  People  v.  Wrin,  143  Cal. 
11,  76  Pac.  646;  People  v.  Norrls,  144  Cal. 
422,  77  Pac.  998;  People  v.  Mason,  144  Cal. 
770,  78  Pac.  1113;  Sharp  v.  Salisbury,  144 
Cal.  721,  78  Pac.  282;  Shepard  v.  Mace, 
148  Cal.  272,  82  Pac.  1046;  Cargile  v.  Slls- 
bee,  148  Cal.  260,  82  Pac.  1044;  Emery  v. 
Klpp  (Cal.)  97  Pac.  17.  Respondent  urges 
that  we  should  do  this  upon  the  ground  that 
the  decision  violates  the  familiar  section  1, 
art.  14,  Const.  U.  S.,  and  that  this  federal 
question  was  not  considered  by  the  court  in 
rendering  Its  decision.  Herein  respondent  is 
in  error.  Every  case  where  the  question 
arises  of  the  sufficiency  of  substituted  process 
necessarily  embraces  the  proposition  as  to 
whether  or  not  there  has  been  due  process 
of  law.  The  provision  of  the  Constitution  of 
the  United  States  does  not  differ  in  this  re- 
spect from  that  found  in  article  1,  f  13  of  our 
own  Constitution.  Since  the  case  of  Pennoy- 
er  v.  Neff,  96  U.  S.  714,  24  L.  Ed.  565,  every 
case  upon  this  subject-matter  has  been  de- 
cided with  direct  reference,  either  express  or 
necessarily  Implied,  to  these  constitutional 
provisions.  Respondent  urges,  however,  that 
the  decision  of  this  court  in  Rue  v.  Quinn 
does  violence  to  the  decisions  of  the  Supreme 
Court  In  Roller  v.  Holly,  176  U.  S.  402,  20 
Sup.  Ct.  410,  44  L.  Ed.  520,  and  Marx  v. 
Ebner,  180  U.  S.  814,  21  Sup.  Ct.  376,  45  L. 
Ed.  547.  In  Roller  v.  Holly  the  notice  served 
upon  the  plaintiff  in  Rockingham  county, 
Va.,  December  30,  1890,  required  him  to  ap- 
pear In  Limestone  county,  Tex.,  on  January 
5,  1891,  five  days  thereafter,  to  answer  in  a 
foreclosure  suit.  The  Supreme  Court  laid 
down  the  indisputable  proposition  that  a  no- 
tice would  be  of  no  value  unless  the  time 
limited  by  it  were  reasonable  and  adequate 
for  the  purpose,  and  held  that  the  time  lim- 
ited by  this  notice  under  these  circumstances 
was  unreasonable,  and  that,  therefore,  there 
was  not  due  process  of  law.  There  Is  certain- 
ly nothing  in  this  case  touching  upon  the 
questions  decided  in  Rue  v.  Quinn. 

In  Marx  v.  Ebner  the  affidavit  for  publica- 
tion of  summons  showed  that  summons  bad 
been  Issued  and  returned  by  the  marshal 
with  the  statement  "that  after  due  and  dili- 
gent search  neither  of  the  within  named  de- 
fendants, nor  their  agents,  could  be  found 
within  this  district"  The  same  return  to 
the  summons  is  made  by  the  sheriff  in  the 
case  at  bar.  The  affidavit  for  publication  of 
summons,  in  addition  to  the  return  of  the 
marshal,  showed  that  one  of  the  defendants 
was  a  foreign  corporation,  existing  under  the 
laws  of  the  state  of  Oregon ;  that  another 
defendant,  Farrell,  was  not  a  resident  of  the 
district  of  Alaska,  but  resided  in  the  city  of 
Portland.  It  further  appeared  that  no  officer 
of  the  defendant  corporation  resided  within 


the  district  of  Alaska,  and  that  the  corpora- 
tion had  no  managing  agent  or  representative 
within  the  district;  that  the  post-office  ad- 
dress was  No.  246  Washington  Street,  Port- 
land, Or. ;  and  that  Portland,  Or.,  was  also 
the  post-office  address  of  the  defendant  Far- 
rell. Objection  to  the  sufficiency  of  this  af- 
fidavit was  made  upon  the  ground  that  it 
did  not  disclose  any  diligence,  nor  that  after 
due  diligence  the  defendants,  or  either  of 
them,  could  not  be  found  In  the  territory. 
The  Supreme  Court  said:  "The  objection 
is  made  by  the  appellant  that  there  was  no 
sufficient  proof  that  the  defendants  after  due 
diligence  could  not  be  found ;  and,  therefore, 
the  court  ordering  the  publication  had  no 
jurisdiction  to  make  the  order;  that  the 
simple  statement  of  the  marshal  that  defend- 
ants could  not  be  found  after  due  and  diligent 
search  was  no  proof  that  any  such  search 
had  been  made;  and  that  it  was  necessary 
to  show  what  had  been  done  in  the  way  of 
searching  for  defendants,  so  that  the  court 
could  itself  judge  whether  due  diligence  had 
been  exercised.  Taking  the  return  of  the 
officers  with  the  other  facts  proved,  we  think 
this  contention  is  not  well  founded."  The 
affidavit  in  the  case  at  bar,  as  well  as  the  af- 
fidavit in  Rue  v.  Quinn,  were  much  fuller 
and  more  complete  in  their  statement  of  facts 
showing  diligence  than  was  the  affidavit  held 
sufficient  by  the  Supreme  Court  in  the  case 
under  consideration.  Therefore,  neither  upon 
the  merits  of  respondents'  contention  nor 
upon  the  authorities  which  are  cited  Is  any 
reason  shown  for  a  departure  from  the  de- 
cision of  this  court  in  Rue  v.  Quinn,  nor  for 
an  affirmance  of  the  order  of  the  trial  court 
in  setting  aside  the  judgment  in  this  case. 

For  which  reasons  the  order  appealed  from 
is  reversed. 

We  concur:  ANGELLOTTI,  J.;  LORI- 
G'AN,  J.;  SLOSS.  J.;  SHAW,  J. 


MURPHY  v.  STELLING  et  at    (Civ.  399.) 

(Court  of  Appeal,  First  District.  California. 
Aug.  18,  1908.    Rehearing  Denied  by  Su- 
preme Court  Oct  15,  1908.) 

1.  Sales— Actions  fob  Breach  ot  Warranty 
— Pleading — Sufficiency. 

A  complaint  alleging  that  plaintiff  applied 
to  defendants  to  purchase  apricot  trees,  and  that 
defendants  sold  and  delivered  to  plaintiff  the 
trees,  warranting  them  to  be  of  a  certain  varie- 
ty, clearly  stated  that  both  defendants  sold  the 
trees  and  gave  the  warranty,  and  was  not  am- 
biguous on  the  ground  that  it  could  not  be  as- 
certained therefrom  whether  plaintiff  purchased 
from  the  defendant  demurring  or  his  codefend- 
ant,  or  whether  such  defendant  or  his  code- 
fendant  gave  the  warranty. 

2.  Trial— Trial  by  Court— Findings— Coh- 
stbuction. 

Findings  must  be  construed  so  as  to  up- 
bold  a  judgment  rather  than  to  defeat  ft 

3.  Same. 

In  an  action  for  breach  of  warranty,  plain- 
tiff separately  alleged  several  items  of  damage 
in  different  amounts,  following  which  was  the 
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general  allegation  that  plaintiff,  by  reason  of 
the  premises,  had  sustained  treat  damage  in  the 
several  amounts  stated,  namely  $1,533.35.  De- 
fendant denied  each  of  these  allegations.  The 
court  found  all  the  allegations  of  the  complaint 
to  be  true,  save  those  as  to  damages,  and  as  to 
those  allegations  found  "that  plaintiff  has  sus- 
tained damages,  by  reason  of  the  premises,  in 
the  sum  of  $450."  Held  that,  though  the  finding 
was  uncertain  in  not  indicating  what  elements 
were  considered  in  ascertaining  the  amount  of 
damages,  it  was  sufficient,  in  the  absence  of 
any  request  for  a  more  specific  finding. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  016.] 

4  Appeal  and  Error — Bbiefs — Reply  Briefs 
— Scope. 

Points,  made  for  the  first  time  in  a  reply 
brief,  are  out  of  the  orderly  presentation  of 
questions  to  be  passed  on  by  an  appellate  court 
and  should  be  made  in  the  opening  brief. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3097.] 

5.  Same— Record — Questions  Presented  fob 
Review— Sufficiency  of  Evidence. 

Findings  of  fact  cannot  be  attacked  on  ap- 
peal, where  the  evidence  is  not  before  the  ap- 
pellate court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  2911.] 

6  Sales— Actions  fob  Bbeaoh  of  Warranty 
—Time  to  Sue. 

Code  Civ.  Proc  8  338,  subd.  4,  requiring 
an  action  for  relief  because  of  fraud  to  be 
brought  within  three  years  from  the  accrual 
thereof,  has  no  application  to  an  action  for  mere 
breach  of  warranty. 

7.  Limitation  of  Actions— Demurrer  Rais- 
ing Defense. 

A  general  demurrer  does  not  present  the 
question  of  the  bar  of  the  statute  of  limita- 
tions. 

8.  Pleading  —  Defects  and   Objections  — 
Waives. 

Where  defendant  by  the  filing  of  a  stipula- 
tion that  the  complaint  should  be  amended  by 
the  addition  of  the  prayer  in  the  stipulation 
set  forth,  had  notice  of  the  relief  desired  by 

filaintiff,  and  proceeded  to  trial  without  object- 
ng  that  the  prayer  had  not  been  formally 
added  to  the  complaint,  it  is  too  late,  after  judg- 
ment, to  object  to  sucb  omission. 

9.  Appeal  and  Ebbob— Harmless  Error- 
Pleading. 

Where  it  is  clear  that  defendant  suffered 
no  substantial  injury  because  the  prayer  for 
relief  was  not  formally  added  to  the  complaint, 
Code  Civ.  Proc.  §  473,  declaring  that  no  error 
or  defect  shall  be  regarded  unless  it  affects 
substantial  rights,  applies. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4075-4088.] 

10.  Judgment — Conformity  to  Pbayeb  fob 
Relief. 

Under  Code  Civ.  Proc.  §  580,  providing  that 
where  an  answer  is  filed,  any  relief  may  be 
granted  consistent  with  the  complaint  and  em- 
braced within  issue,  jurisdiction  to  grant  any 
particular  relief  does  not  depend  on  the  prayer, 
but  upon  the  issues  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  442.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  M.  H.  Hyland,  Judge. 

Action  by  J.  C.  Murphy  against  F.  E. 
Stelling  and  another.  Judgment  for  plaintiff 
against  F.  E.  Stelling  alone,  and  be  appeals. 
Affirmed. 

John  B.  Kerwin,  for  appellant  Nicholas 
Bowden,  for  respondent 
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HALL,  J.  This  Is  an  appeal  by  F.  E.  Stell- 
ing from  a  judgment  rendered  against  him 
for  damages,  upon  breach  of  warranty  upon 
a  sale  of  certain  apricot  trees.  The  action 
was  brought  against  F.  E.  Stelling  and  Ed- 
ward Stelling,  but  judgment  went  against  F. 
E.  Stelling  only,  and  he  alone  appeals. 

The  appeal  comes  to  this  court  upon  the 
judgment  roll  alone,  without  any  bill  of  ex- 
ceptions, and  was  taken  more  than  60  days 
after  the  rendition  and  entry  of  Judgment. 
In  the  opening  brief  of  appellant  but  two 
points  are  made  as  grounds  for  a  reversal 
of  the  Judgment.  The  first  is  that  appel- 
lant's demurrer  should  have  been  sustained. 
The  grounds  of  demurrer  stated  are  that  the 
complainant  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
complaint  is  uncertain  and  ambiguous,  for 
the  reason  that  It  cannot  be  ascertained 
therefrom  whether  the  plaintiff  purchased 
said  trees  from  this  defendant  (appellant)  or 
his  codefendant  Edward  Stelling,  and  also 
that  it  cannot  be  ascertained  therefrom 
whether  this  defendant  or  his  codefendant 
made  the  representations  and  warranty  that 
the  trees  were  of  the  Blenheim  variety.  Ap- 
pellant in  his  brief  suggests  no  reason  why 
the  general  demurrer  should  have  been  sus- 
tained, save  to  say,  "We  believe  the  com- 
plaint so  defective  that  the  general  demur- 
rer should  have  been  sustained."  The  allega- 
tions challenged  by  the  special  demurrer  are 
"that  on  or  about  the  25th  day  of  February, 
1894,  tbe  plaintiff  applied  to  the  defendants 
to  purchase  apricot  trees  of  the  number  and 
variety  hereinafter  mentioned,  and  the  de- 
fendants on  said  day  sold  and  delivered  to 
the  plaintiff  521  apricot  trees,  and  then  and 
there,  at  the  time  of  said  sale,  represented 
and  warranted  to  said  plaintiff  that  said 
trees  were  of  the  Blenheim  variety."  This  Is 
a  clear  and  precise  statement  that  the  de- 
fendants— that  is,  both  defendants — sold  the 
trees  and  gave  the  warranty  to  plaintiff.  It 
is  in  no  sense  ambiguous  or  uncertain  in  the 
regard  suggested  by  the  demurrer.  The  de- 
murrer was  properly  overruled. 

The  second  point  urged  for  a  reversal  is 
that  the  court  failed  to  find  upon  material 
issues.  Plaintiff  in  his  complaint  separately 
alleged  several  Items  of  damage  In  different 
amounts,  and  followed  these  several  allega- 
tions with  the  general  allegation  "that  said 
plaintiff  by  reason  of  the  premises  has  sus- 
tained great  loss  and  damage  In  the  several 
amounts  hereinabove  set  forth;  that  is  to 
say,  In  the  sum  of  $1,533.35."  Appellant  de- 
nied each  of  these  allegations.  The  court 
found  all  the  allegations  of  the  complaint 
to  be  true,  save  as  to  the  allegations  of  dam- 
ages, and  as  to  those  allegations  found, 
"that  plaintiff  has  sustained  damages  by  rea- 
son of  the  premises  in  the  sum  of  $450,"  and 
gave  judgment  accordingly.  We  think  this 
finding  sufficient  to  support  the  judgment. 
In  the  absence  of  any  request  for  a  more  spe- 
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ciflc  finding.  Facta  were  alleged  that,  If 
proven,  would  support  such  finding.  The 
finding  la  uncertain,  In  that  It  does  not  ap- 
pear what  elementa  the  court  considered  In 
ascertaining  the  amount  of  damages,  but  find- 
ings must  be  construed  so  as  to  uphold  a 
judgment  rather  than  to  defeat  It  (Breeze  v. 
Brooks,  07  Cal.  77,  81  Pac.  742,  22  L.  It.  A. 
257),  and  any  uncertainty  In  the  findings  la 
to  be  construed  so  as  to  support  the  judg- 
ment rather  than  to  defeat  It  (Warren  v. 
Hopkins,  110  Cal.  508,  42  Pac.  986;  Krasky 
v.  Wollpert,  134  Cal.  838,  86  Pac.  809).  In 
Foley  v.  Martin,  142  Cal.  256,  71  Pac.  165, 
75  Pac.  842,  100  Am.  St.  Rep.  128,  the  court 
found  damages  In  a  lump  sum,  Intended  to 
cover  both  actual  and  punitive  damages.  It 
was  there  said:  "Neither  was  It  necessary 
for  the  court,  any  more  than  it  would  have 
been  for  a  jury,  If  the  case  had  been  tried 
before  a  Jury,  to  segregate  in'  ita  findings  the 
amount  of  actual  damages  from  the  amount 
given  as  exemplary  damages,  unless  request- 
ed so  to  do."  Although  the  finding  in  this 
case  Is  not  as  certain  as  It  might  be,  In  that 
it  does  not  indicate  what  elements  the  court 
considered  in  ascertaining  the  damages,  it 
substantially  disposes  of  all  the  issues  upon 
the  question  of  damages,  and  Is  sufficient  In 
the  absence,  at  least,  of  a  request  for  a  more 
specific  finding.  This  disposes  of  all  the 
points  made  by  appellant  in  his  opening 
brief. 

In  his  reply  brief  he  for  the  first  time 
makes  the  points  that  the  action  was  barred 
by  subdivision  1  of  section  839  of  the  Code 
of  Civil  Procedure,  and  that  the  court  had 
no  jurisdiction  to  render  any  judgment,  be- 
cause the  complaint  contains  no  prayer  for 
any  judgment  Upon  these  points  it  is  suffi- 
cient to  say  that  they  should  have  been  pre- 
sented in  the  opening  brief  (Phelps  v.  May- 
ers, 126  Cal.  549,  58  Pae.  1048;  Webber  v. 
Clarke,  74  Cal.  11,  15  Pac.  481) ;  but,  In  addi- 
tion to  this  manifest  departure  from  the  or- 
derly presentation  of  questions  to  be  passed 
on  by  an  appellate  court,  we  find  no  merit  in 
either  of  the  points.  Defendant  did  not  raise 
the  question  of  the  statutory  bar  by  his  de- 
murrer, but  by  his  answer  he  pleaded  that 
the  action  was  barred  by  subdivision  1  of 
section  389  of  the  Code  of  Civil  Procedure, 
and  by  subdivision  4  of  section  338  of  the 
Code  of  Civil  Procedure.  The  court  found 
the  facts  against  him  upon  the  Issues  pre- 
sented by  these  pleas.  The  evidence  is  not 
before  us,  and  the  findings  of  fact  made  by 
the  court  cannot  upon  this  appeal  be  at- 
tacked. Section  388  of  the  Code  of  Civil 
Procedure  has  no  application  to  the  cause  of 
action  set  forth;  and  as  to  section  339,  the 
action  may  have  been  taken  out  of  ita  op- 
eration by  proof  that  the  warranty  sued  on 
was  in  writing  signed  by  defendant,  or  that 


defendant  had  been  absent  from  the  state 
for  a  sufficient  length  of  time  to  prevent  the 
bar  of  the  statute.  Upon  the  issue  raised  by 
defendant's  plea  of  the  bar  of  the  statute, 
the  court  found  the  facta  against  defendant, 
and  upon  the  record  before  us  we  cannot  re- 
view this  finding.  A  general  demurrer  does 
not  present  the  question  of  the  bar  of  the 
statute  of  limitations.  Bliss  v.  Sneatta,  119 
Cal.  526,  51  Pac.  848. 

Regarding  the  second  point,  that  the  court 
had  no  jurisdiction  to  render  any  judgment 
because  the  complaint  contains  no  prayer  for 
relief,  plaintiff,  upon  suggestion  of  a  diminu- 
tion of  the  record,  was  allowed  to  file  a  cer- 
tified copy  of  a  stipulation  filed  in  the  trial 
court,  which  we  think  supplied  the  defect 
of  the  complaint  This  stipulation  is  signed 
by  the  attorneys  for  both  parties  to  this  ap- 
peal, and  Is  indorsed:  "Stipulation  adding 
prayer  to  complaint  and  amending  same  ac- 
cordingly." It  is  in  the  words  as  follows: 
"It  is  hereby  stipulated  by  and  between  the 
parties  hereto  that  the  complaint  of  plaintiff 
shall  stand  and  be  amended  by  the  addition 
of  the  following  prayer  thereto,  namely: 
Wherefore,  plaintiff  prays  the  judgment  of 
said  court  against  the  said  defendants  for 
the  sum  of  $1,533.35,  together  with  his  costs 
herein  expended.  And  that  the  answers  of 
said  defendants  shall  stand  and  be  the  an- 
swers to  said  complaint  as  amended."  This 
prayer  was  not  in  fact  written  into  the  com- 
plaint or  otherwise  added  thereto,  save  by 
filing  the  stipulation  above  set  forth ;  but 
the  cause  was  subsequently  tried  without  ob- 
jection. Under  these  circumstances  a  rea- 
sonable construction  of  the  stipulation  Is 
that  no  further  addition  to  the  prayer  was 
necessary  or  contemplated.  The  defendant 
by  the  filing  of  the  stipulation,  had  full  no- 
tice of  the  relief  desired  by  plaintiff,  and 
proceeded  to  trial  without  objecting  that  the 
prayer  had  not  been  formally  added  to  the 
complaint,  and  it  is  now  too  late  after  Judg- 
ment to  object  to  such  omission.  It  is  per- 
fectly clear  that,  by  the  Irregularity  now 
complained  of,  defendant  suffered  no  sub- 
stantial Injury,  and  the  case  is  quite  within 
the  rule  laid  down  In  section  475  of  the  Code 
of  Civil  Procedure.  Where  an  answer  is 
filed,  as  in  this  case,  the  court  may  grant 
plaintiff  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within 
the  issue,  and  is  not  limited  to  relief  de- 
manded in  the  prayer.  Section  580,  Code 
Civ.  Proc.  In  such  case  the  jurisdiction  of 
the  court  to  grant  any  particular  relief  does 
not  depend  on  the  prayer  of  the  complaint 
but  upon  the  Issues  made  by  the  pleadings. 

The  Judgment  is  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 
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DENTON  t.  VANN  et  al.   (Civ.  448.) 

(Court  of  Appeal,  Third  District,  California. 
Aug.  15,  1906.    Rehearing  Denied  by  Su- 
preme Court  Oct  13,  1908.) 

1.  Counties— Power  to  Make  Police  Regu- 
lations. 

The  power  granted  counties  by  Const,  art 
11,  {  11,  to  make  police  regulations  is  to  be 
exercised  by  the  board  of  supervisors,  and  not 
by  the  people  of  the  county  directly. 

2.  Intoxicating     Liquors  —  Ordinances 
Against  Liquor  Licenses. 

An  ordinance  of  a  county  board  of  super- 
visors, prohibiting  the  granting  of  a  liquor  li- 
cense in  all  precincts  outside  of  incorporated 
cities,  except  in  a  precinct  where  at  a  general 
election  a  majority  of  the  votes  shall  oe  for 
license,  is  a  valid  exercise  of  the  police  power, 
involving  no  delegation  of  legislative  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §  7.] 

Appeal  from  Superior  Court,  Colusa  Coun- 
ty; H.  M.  Albery,  Judge. 

Action  by  J.  T.  Denton  against  W.  A. 
Vann  and  others,  members  of  the  board  of 
supervisors  of  the  county  of  Colusa,  and 
said  board.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

A.  A.  Do  Llgne,  for  appellant  Seth  Mil- 
lington  (Dudley  Klnsell  and  C.  C.  Hamilton, 
of  counsel),  for  respondents. 

NUTTER,  J.  This  is  an  action  for  a  writ 
of  mandate  to  compel  the  board  of  supervi- 
sors of  the  county  of  Colusa  to  approve  a 
bond  presented  by  appellant  to  the  board  up- 
on an  application  made  by  him  for  a  license 
to  conduct  a  saloon  in  Maxwell  precinct  in 
said  county.  The  board  declined  to  approve 
the  bond,  for  the  reason  that  the  electors  in 
Maxwell  election  precinct  at  the  last  general 
election  voted  that  no  saloon  licenses  should 
be  issued  in  that  precinct  Issues  were  prop- 
erly joined,  a  trial  had,  at  the  conclusion  of 
which  the  court  made  findings  of  fact,  from 
which  it  drew  its  conclusions  of  law.  Judg- 
ment thereon  passed  for  respondent  board, 
and  this  appeal  was  taken  therefrom. 

The  court  found  that  the  appellant,  at  the 
beginning  of  the  license  year  .commencing 
on  the  1st  day  of  November,  1907,  filed  an 
application  for  a  license  to  maintain  and 
conduct  a  saloon  in  Maxwell  election  pre- 
cinct for  the  sale  of  liquors,  and  complied 
with  all  the  requirements  of  the  ordinance 
known  as  No.  49;  and  that  the  board  of 
supervisors  rejected  and  denied  the  appel- 
lant's application  and  refused  such  license. 
It  further  found  that  Ordinance  No.  49  was 
duly  enacted  on  the  7th  day  of  October,  1903 ; 
that  said  Ordinance  No.  49  was  amended  by 
the  enactment  of  Ordinance  No.  56,  which 
said  amendatory  ordinance  went  into  full 
effect  and  force  October  20,  1906,  and  ever 
since  has  been  in  full  force,  and  has  not  been 
repealed,  modified,  altered,  or  amended.  The 
portion  thereof  In  controversy  here  Is  as  fol- 
lows: "Section  1.  Section  8  of  Ordinance 
No.  49  of  Colusa  county,  California,  dated 
October  7,  1903,  as  amended  by  Ordinance 


No.  55,  passed  August  10,  1906,  is  hereby 
amended  to  read  as  follows:  (a)  No  license 
shall  be  granted  for  the  sale  of  spirituous, 
malt  or  fermented  liquors  or  wines  in  any 
quantity,  at  any  fixed  place  of  business  in 
any  precinct,  outside  of  a  municipal  corpora- 
tion in  said  Colusa  county,  excepting  for  the 
license  year  ending  November  1,  1907,  to  per- 
sons engaged  in  business  on  the  1st  day  of 
October,  1906,  unless  at  the  previous  general 
election  there  shall  have  been  placed  upon 
the  ballots  in  each  of  said  precincts  in  the 
manner  provided  by  section  1197  of  the  Po- 
litical Code  of  the  state  of  California,  for 
submitting  questions  to  the  vote  of  the  peo- 
ple the  words:  'For  granting  liquor  licens- 
es. Yes.  For  granting  liquor  licenses.  No.' 
(b)  No  license  for  the  sale  of  spirituous,  malt 
or  fermented  liquors  or  wines  in  any  quanti- 
ties at  any  fixed  place  of  business,  shall  be 
granted  in  any  precinct  outside  of  a  munici- 
pal corporation  in  said  Colusa  county  where 
at  the  last  general  election  the  majority  of 
votes  cast  upon  said  question  as  provided 
in  subdivision  (a)  of  section  1  of  this  ordi- 
nance was  against  the  granting  of  liquor  li- 
censes." 

The  court  also  found:  'That  at  the  gen- 
eral election  held  in  Colusa  county,  state  of 
California,  on  November  6,  1906,  for  the  elec- 
tion of  state,  county  and  township  officers, 
there  was  placed  upon  the  ballots  used  In 
said  election,  in  each  of  the  precincts  of  said 
Colusa  county,  outside  of  municipal  corpora- 
tions, in  the  manner  provided  by  section 
1197  of  the  Political  Code  of  the  state  of 
California,  for  the  submitting  questions  to 
the  vote  of  the  people  the  words:  'For  grant- 
ing liquor  licenses.  Yes.  For  granting  liq- 
uor licenses.  No.'  That  at  the  last  general 
election  held  In  Colusa  county  prior  to  No- 
vember 4,  1907,  and  prior  to  December  2, 
1907,  to  wit,  the  general  election  held  in 
Colusa  county,  state  of  California,  on  Novem- 
ber 6,  1906,  for  the  election  of  state,  county 
and  township  officers,  the  majority  of  votes 
cast  upon  said  question,  as  provided  in  sub- 
division (a)  of  section  1  of  said  Ordinance 
No.  56  was  against  the  granting  of  liquor  li- 
cense in  the  precinct  of  Maxwell  In  Colusa 
county,  state  of  California,  which  said  pre- 
cinct of  Maxwell  is  the  precinct  in  which 
plaintiff  proposes,  and  did  propose,  to  en- 
gage in  the  business  of  selling  liquors  and 
wines,  as  set  forth  in  his  complaint  and  peti- 
tion herein." 

The  court  also  made  the  following  conclu- 
sions of  law: 

"1.  That  Ordinance  No.  49,  as  amended 
by  Ordinance  No.  56,  is  a  valid  ordinance  of 
Colusa  county,  and  at  all  times  since  Octob- 
er 20,  1906,  has  been  and  now  is  In  full  force 
and  effect. 

"2.  That  said  amendatory  Ordinance  No. 
56  is  a  valid  ordinance  of  Colusa  county,  and 
the  terms  and  provisions  are,  and  each  of 
them  is,  within  the  scope  of  the  power  and 
authority  of  the  board  of  supervisors  of  said 
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county  to  enact;  that  said  amendatory  ordi- 
nance is,  and  at  all  times  since  October  20, 
1906,  has  been,  in  full  force  and  effect. 

"3.  That  the  action  of  the  board  of  super- 
visors of  Colusa  county  in  refusing  to  ap- 
prove the  bond  of  plaintiff  herein  was  not  ar- 
bitrary or  without  cause,  but  was  in  strict 
compliance  with  and  obedience  to  the  provi- 
sions of  said  Ordinance  No.  49,  as  amended 
by  said  Ordinance  No.  56,  and  was  with  the 
right,  authority,  and  requirement  of  said  or- 
dinance. 

"4.  That  plaintiff  is  not  entitled  to  a  writ 
of  mandate  directing  or  requiring  defendants 
herein- to  approve  the  bond  of  plaintiff  de- 
scribed in  his  complaint  and  petition  herein, 
nor  to  any  relief  in  the  premises." 

Section  11  of  article  ll'of  the  Constitution 
provides:  "Any  county,  city,  town  or  town- 
ship may  make  and  enforce  within  its  limits 
all  such  local  police,  sanitary  and  other  regu- 
lations as  are  not  in  conflict  with  general 
laws."  Section  1  of  article  11  of  the  Consti- 
tution provides:  "The  several  counties  as  they 
now  exist  are  hereby  recognized  as  legal  sub- 
divisions of  this  state."  There  is  no  contro- 
versy between  appellant  and  respondents  as 
to  the  fact  that  the  provisions  of  the  Con- 
stitution above  quoted  do  directly  confer  on 
counties  the  power  to  make  police  regula- 
tions, and  that  the  power  Is  not  dependent 
upon  statutory,  as  distinguished  from  con- 
stitutional, authority ;  but  appellant  contends 
that  the  Constitution  does  not  provide  wheth- 
er such  power  shall  be  exercised  by  the  board 
of  supervisors  or  by  the  people  of  the  coun- 
ty directly.  Respondents,  on  the  other  hand, 
contend  that,  not  only  Is  state  legislative 
authority  unnecessary  to  enable  the  board  of 
supervisors  to  enact  all  requisite  local  laws 
for  the  regulation  of  the  sale  of  liquor,  but, 
on  the  contrary,  any  attempt  on  the  part  of 
the  state  Legislature  to  enact  statutory  re- 
strictions upon  this  vested  constitutional 
right  of  local  legislation  would  be  an  inva- 
sion of  the  power  of  the  local  legislative  body 
of  the  county  and,  to  that  extent,  unconstitu- 
tional and  void.  The  Constitution  at  the 
time  of  Its  adoption  recognized  the  counties 
then  In  existence  as  legal  subdivisions  of  the 
state  duly  organized,  and  provided  that  the 
Legislature  in  the  creation  of  new  counties 
should  define  their  boundaries,  and  provide 
for  the  election  of  officers  therein;  and, 
when  the  people  within  the  defined  territory 
elected  such  officers,  and  they  qualified,  a 
local  county  government  was  thereby  organ- 
ized and  established  in  such  new  county,  and 
then  there  immediately  vested  In  such  county 
thus  organized  the  constitutional  grant  of 
power.  This  direct  constitutional  grant  of 
power  to  the  counties  must  be  construed  to 
mean  counties  In  their  organized  condition 
as  bodies  politic,  and  Is  an  authorization  by 
the  Constitution  to  the  local  legislative  body, 
as  the  representative  of  the  county  thus  or- 
ganized, to  exercise  the  powers  thereby  grant- 
ed in  enacting  local  laws. 


This  brings  us,  then,  to  a  consideration  of 
the  ordinances,  and  whether  In  their  terms 
they  are  within  the  scope  of  the  power  and 
authority  of  said  board  of  supervisors  to 
enact,  and  whether  the  action  of  the  board 
was  arbitrary  or  without  cause.  The  weight 
of  authority  is  to  the  effect  that  the  consti- 
tutional right  of  a  person  to  engage  In  busi- 
ness does  not  apply  to  one  desiring  to  en- 
gage in  the  retail  liquor  traffic,  but  before 
so  engaging,  one  must  apply  for  a  permit  to 
the  sovereign  power,  which  power  has  retain- 
ed unto  itself  the  right  to  permit  or  withhold 
the  right  altogether,  or  to  grant  the  permit 
upon  such  conditions  as  it  pleases,  either  in 
the  mode  of  applying  therefor,  or  In  its  ex- 
ercise, If  granted.  It  is  the  declared  law  of 
this  state  that  the  governing  power  of  the 
county  or  municipality  may  prohibit  the  man- 
ufacture or  sale  of  Intoxicating  liquors  al- 
together, or  that  such  county  or  municipality 
may  impose  such  conditions  upon  the  sale  of 
such  liquors  as  It  pleases.  It  was  said  in 
Ex  parte  Ohristensen,  85  Gal.  208,  24  Pac 
747:  "But  whatever  force  this  objection 
might  have  In  reference  to  licenses  to  carry 
on  the  ordinary  avocations  of  life  which  are 
not  supposed  to  have  any  Injurious  tendency, 
It  has  no  force  in  the  present  case.  It  Is 
well  settled  that  the  governing  power  may 
prohibit  the  manufacture  and  traffic  in  liq- 
uor altogether,  provided  only  that  it  does  not 
interfere  with  interstate  _  commerce.  See 
Mugler  v.  Kansas,  123  U.  8.  623,  8  Sup.  Ct 
273,  81  L.  Ed.  205.  And  If  the  governing 
power  can  prohibit  a  thing  altogether,  it  can  ' 
impose  such  conditions  upon  Its  existence  as 
It  pleases."  This  doctrine  was  affirmed  in 
Davis  v.  Board  of  Supervisors  of  Merced 
County  (Cal.  App.)  95  Pac.  170.  In  Re  Kldd, 
5  Cal.  App.  159,  89  Pac.  987,  the  court  say: 
"This  ordinance,  regularly  adopted,  In  plain 
terms  prohibits  the  sale  of  all  intoxicating 
liquors  in  said  city  by  any  person,  ex- 
cept that  the  council  may  Issue  a  permit 
to  keepers  of  hotels  having  40  bedrooms  or 
more  to  sell  vinous  and  malt  liquors,  serv- 
ed In  the  dining  room  thereof  as  part  of  a 
regular  meal.  The  ordinance  is  claimed  to 
destroy  petitioner's  right  to  engage  In  busi- 
ness upon  the  same  terms  as  other  citizens, 
and  that  it  creates  a  monopoly  in  favor  of  a 
certain  class.  Let  the  correctness  of  his  con- 
clusions be  assumed,  and  we  have  a  case 
where  the  lawmaking  power  is  regulating  a 
business  the  tendency  of  which  is  injurious 
to  the  public  morals,  safety,  and  welfare. 
The  statistics  of  every  state  show  a  greater 
amount  of  crime  and  misery  attributable  to 
the  use  of  ardent  spirits  obtained  at  these 
retail  liquor  saloons  than  any  other  source. 
*  *  *  There  Is  no  Inherent  right  in  a  citi- 
zen thus  to  sell  intoxicating  liquors.  Foster 
v.  Police  Commissioners,  102  Cal.  491,  37  Pac. 
763,  41  Am.  St  Rep.  194.  It  Is  only  a  calling 
not  In  any  way  injurious  to  the  community 
which  every  one  has  a  right  to  pursue.  In  re 
Parrott  (C.  C.)  1  Fed.  4S1,  6  Sawy.  349.  That 
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the  legislative  power  may  prohibit  a  traffic 
by  retail  of  Intoxicating  liquors  Is  conceded. 
If  the  governing  power  can  prohibit  a  thing 
altogether,  it  may  impose  such  conditions  up- 
on its  existence  as  it  pleases,  even  arbitrary 
ones.  Ex  parte  Chrlstensen,  85  Cal.  213,  24 
Pac.  747." 

The  ordinance  does  not  delegate  any  legis- 
lative power.  It  is  not  a  case  where  the 
electors  are  called  upon  to  determine  whether 
a  certain  ordinance  shall  be  passed  by  the 
local  legislative  body.  The  board  for  Itself, 
in  its  legislative  capacity,  determined  to  en- 
act the  ordinance  without  suggestion  from 
the  electors,  and  did  enact  it  as  a  law,  in 
full  effect,  October  20,  1906,  and  thereby  did 
prohibit  the  granting  of  licenses  for  the  sale 
of  liquors  in  any  quantity  in  all  the  precincts 
of  said  county  outside  of  Incorporated  cities, 
except  qpon  certain  conditions.  It  prescribed 
a  condition  that  must  exist  before  a  license 
could  be  granted,  and  the  electors  of  the 
several  precincts  were  called  upon  to  express 
themselves  by  ballot  upon  this  condition, 
with  which  condition  an  applicant  for  the 
Issuance  to  him  of  a  liquor  license  must  com- 
ply and  present  proof  thereof  to  the  board, 
before  it,  the  board,  had  Jurisdiction,  acting 
In  Its  ministerial  or  quasi  Judicial  capacity 
to  grant  said  license;  but  if  the  electors 
did  not  express  themselves  upon  this  condi- 
tion, the  ordinance  still  remained  In  full 
force  and  effect  as  a  prohibitive  measure. 
Its  validity  as  a  local  law  was  In  no  wise 
Impaired.  The  court,  in  the  case  of  Davis  v. 
Board  of  Sup'rs  of  Merced  County,  supra, 
in  speaking  to  the  question  of  the  condition 
imposed,  and  in  comparing  the  points  enun- 
ciated in  Re  BIckerstaff,  70  Cal.  85,  11  Pac. 
393,  said:  "We  see  no  essential  difference  In 
the  two  cases.  In  the  BIckerstaff  Case  the 
license  could  not  be  granted  unless  a  certain 
certificate  of  citizens  attested  the  good  moral 
character  of  the  applicant,  while  here  the 
license  is  not  to  be  granted  if  a  certain  num- 
ber of  electors  protest  against  It.  In  both 
cases  the  ordinance  prescribed  the  condition 
on  which  the  applicant  may  hope  for  the  suc- 
cess of  his  application — in  the  one  case  his 
application  is  made  to  depend  upon  his  ob- 
taining a  certificate  of  certain  persons;  in 
the  other  it  will  be  denied  If  certain  persons 
object."  So  in  the  present  case,  to  say  that 
the  board  of  supervisors  could  be  legally 
governed  as  to  any  exercise  of  power  In  the 
granting  or  refusing  of  retail  liquor  licenses 
by  a  protest  of  a  majority  of  the  qualified 
electors  of  an  election  precinct,  established 
by  a  written  and  signed  petition,  and  that 
the  same  board  could  not  be  legally  governed 
by  the  recorded  will  of  the  same  qualified 
electors  of  the  same  precinct,  established  as 
the  result  of  a  general  election  held  therein, 
would  be  to  hold  that  there  1b  more  sanctity 
to  be  given  to  a  mere  signed  petition  than 
there  is  to  the  solemn,  secret,  and  deliberate 
result  secured  through  the  safeguards  of  a 
general  election. 


It  may  be  said,  further,  that  if  an  ordi- 
nance permitting  the  protest  of  a  majority 
of  the  electors  of  a  precinct  to  govern  and 
determine  the  board  of  supervisors  of  a  coun- 
ty upon  the  question  of  refusing  a  license  to 
sell  intoxicating  liquors  by  retail,  Is  a  valid 
exercise  of  authority  on  behalf  of  such  board, 
we  can  see  no  reason  why  It  is  not  within 
the  scope  or  authority  of  such  board  to  enact 
an  ordinance,  and  be  governed  by  its  provi- 
sions, wherein  the  recorded  will  of  the  ma- 
jority of  the  electors  of  an  election  precinct, 
as  shown  by  the  last  general  election,  may 
be  determinative  and  decisive  upon  the  ques- 
tion of  granting  or  refusing  such  license. 
In  the  one  case  a  written  protest,  signed  by  a 
majority  of  the  qualified  electors  of  an  elec- 
tion precinct,  forms  the  basis  of  the  denial 
of  the  license,  Independent  of  the  character 
of  the  applicant,  or  the  place  where  the  pro- 
posed business  of  selling  liquor  is  to  be  car- 
ried on;  and,  on  the  other  hand,  the  ap- 
plicant, as  a  condition  precedent,  must  pre- 
sent to  the  board  of  supervisors,  with  bis 
bond  and  application,  evidence  to  the  effect 
that  a  majority  of  the  electors  have  at  the 
last  general  election  favored  the  granting  of 
licenses  In  the  election  precinct  where  he 
proposes  to  establish  his  retail  liquor  busi- 
ness. 

In  principle  we  see  no  difference  between 
the  cases  heretofore  cited  and  the  case  at 
bar.  The  conclusions  of  law  reached  by  the 
trial  court  were  correct 

The  judgment  is  therefore  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


In  re  WILKES  et  al.    (Civ.  442.) 

(Court  of  Appeal,  Third  District,  California. 
Aug.  15,  1908.) 

1.  Assignment — Salary  or  Officbb. 

The  salary  of  an  officer  is  not  assignable 
before  it  is  earned,  so  that,  in  the  case  of  an 
officer  who  receives  a  salary  by  the  month,  an 
assignment,  purporting  to  be  of  his  s-lary  for  a 
month,  during  all  of  which  he  is  in  the  service, 
executed  and  filed  before  the  end  of  the  month, 
is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  8  23.] 

2.  Mandamus— Defenses. 

Before  mandamus  to  compel  a  city  auditor, 
with  whom  the  transcript  of  a  judgment  against 
an  officer  of  the  city  has  been  filed,  to  pay  the 
officer's  salary  into  court,  as  required  by  Code 
Civ.  Proa  §  710,  will  be  denied,  because  of  the 
auditor  having  drawn  his  warrant  for  such  sal- 
ary, on  the  day  the  transcript  was  filed,  In  fa- 
vor of  one  to  whom  the  officer  made  an  assign- 
ment of  the  salary,  void  because  executed  and 
filed  before  the  end  of  the  month,  it  must,  at 
least,  appear  that  the  auditor  acted  in  good 
faith,  and  that  the  warrant  has  been  paid. 

3.  Appeal  and  Ebbor— Necessity  or  Show- 
ing Ebror. 

Before  a  judgment  will  be  reversed,  error 
must  be  affirmatively  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3670.] 


Digitized  by  Google 


C78  W  PACIFIC 

Appeal  from  Superior  Court,  San  Joaquin 
County;  W.  B.  Nutter,  Judge. 

Application  by  John  Wilkes  and  another 
for  mandamus  against  George  Slevers,  city 
auditor  of  the  city  of  Stockton.  From  a 
judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  new  trial,  defendant  ap- 
peals. Affirmed. 

Webster  &  Webster,  for  appellant  0.  W. 
Miller,  for  respondent. 

CHIPMAN,  P.  J.  Mandamus.  The  court 
made  the  following  findings  of  fact  and  con- 
clusions of  law:  Plaintiffs  are  copartners, 
and  defendant  Slevers  is  city  auditor  of  the 
city  of  Stockton,  whose  duty  it  is  to  draw 
warrants  upon  the  city  treasurer  for  the 
payment  of  salaries  of  all  city  officials  when 
due  and  payable.  One  Bert  Harbin  was  the 
aaly  elected  and  qualified  police  clerk  of  said 
city,  and  became  Indebted  to  plaintiffs  for 
the  common  necessaries  of  life  in  the  sum  of 
$126.80,  for  which  amount  plaintiffs  duly  re- 
covered judgment  in  the  justice's  court  on 
July  30,  1907,  and  said  judgment  is  in  effect 
and  is  final.  The  salary  of  said  police  clerk 
was  the  sum  of  $1,104  a  year,  payable,  $92 
per  month,  on  the  first  day  of  each  month  for 
the  previous  month,  under  the  charter  of 
said  city,  and  on  August  1,  1907,  there  was 
due  said  Harbin,  for  salary  as  such  police 
clerk,  the  sum  of  $92,  for  the  month  of  July, 
which  he  attempted  to  assign  to  one  William- 
son, by  the  following  document:  "Stockton 
Cal.,  July  1907.  For  value  received,  I  here- 
by transfer  and  assign  my  claim  against  the 
city  of  Stockton,  California,  amounting  to 
$92,  to  H.  E.  Williamson,  and  hereby  author- 
ize the  city  treasurer  to  pay  the  same  to  him 
as  assignee.  B.  Harbin"— and  said  alleged 
assignment  was  filed  by  said  Williamson 
with  the  city  auditor  on  or  before  July  80, 
1907.  On  August  1,  1907,  and  while  there 
was  due  and  unpaid,  and  payable  to  said 
Harbin,  his  salary  as  aforesaid,  plaintiffs 
filed  with  said  auditor  a  transcript  of  said 
Judgment,  duly  authenticated,  with  an  affi- 
davit, as  provided  in  section  710  of  the  Code 
of  Civil  Procedure,  claiming  the  right  to 
avail  themselves  of  the  provisions  of  said 
section,  whereupon  it  became  the  duty  of  said 
auditor  to  draw  a  warrant  for  the  sum  due 
said  Harbin  as  aforesaid,  in  favor  of  the 
justice  of  the  peace,  in  whose  court  said 
judgment  was  rendered,  or  to  pay  said  sum 
to  the  said  Justice's  court,  but  that  said  au- 
ditor failed,  neglected,  and  refused,  and  still 
fails  and  refuses,  so  to  do.  It  is  further 
found  that  said  salary  "was  nonassignable, 
and  could  not  be  assigned,  and  said  alleged 
assignment  is  contrary  to  law,  and  was  and 
Is  void  as  against  public  policy";  that  said 
assignment  was  for  the  salary  of  said  Har- 
bin for  the  month  of  July,  1907,  and  was 
and  is  the  only  assignment,  or  attempted  as- 
signment, made  by  him  to  said  Williamson; 
that  plaintiffs  are  beneficially  Interested 
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in  the  drawing  of  said  warrant  in  favor  of 
said  Justice  court,  and  have  no  plain,  speedy, 
and  adequate  remedy  at  law;  and  that 
plaintiffs  are  entitled  to  a  peremptory  writ 
of  mandamus,  directed  to  said  city  auditor, 
commanding  him  to  draw  a  warrant  on  the 
city  treasurer  In  favor  of  said  justice  court 
"for  the  sum  of  $90,  being  the  amount  of  the 
salary  of  said  Bert  Harbin  as  police  clerk 
of  said  city  of  Stockton  for  the  month  of 
July,  1907,  less  the  sum  of  $2  thereof,  which 
is  due  to  the  police  pension  fund  of  said  city 
of  Stockton  out  of  said  salary  under  the 
charter  of  said  city,  or  to  pay  said  sum  of 
$90  into  said  justice  court."  Judgment  was 
accordingly  entered,  from  which  and  from 
the  order  denying  his  motion  for  a  new  trial 
defendant  appeals. 

The  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence  submitted  at  the 
trial.  The  only  testimony  In  the  record  is 
that  of  defendant  Slevers,  called  for  plain- 
tiffs. He  testified  as  follows:  "Bert  Harbin 
came  to  my  office  on  July  31,  1907,  and  en- 
deavored to  draw  his  salary  for  the  month 
of  July,  1907,  stating  he  wanted  to  leave 
town  that  night ;  but  I  refused  to  allow  him 
to  do  so,  but  I  took  bis  affidavit,  which  is 
nectssary  under  the  city  charter  for  a  city 
officer  to  take  before  drawing  his  salary,  and 
he  left  the  office,  and  afterwards,  and  on  the 
same  day,  he  returned  to  my  office  with  H.  E. 
Williamson.  The  warrant  was  already  made 
out  to  the  order  of  H.  E.  Williamson,  as  the 
assignee  of  Bert  Harbin,  as  a  matter  of  cler- 
ical convenience,  and  because  of  the  assign- 
ment, set  forth  in  the  petition,  filed  with  me 
either  on  July  29,  or  July  30,  1907.  That  on 
August  1,  1907,  I  delivered  to  said  H.  E.  Wil- 
liamson the  said  warrant,  as  directed  by 
Bert  Harbin  July  31,  1907.  The  assignment 
set  forth  In  the  petition  Is  the  only  assign- 
ment made  by  Bert  Harbin  to  H.  E.  William- 
son for  the  salary  for  the  month  of  July, 
1907,  and  has  not  been  changed  in  any  way 
since  it  was  filed  in  my  office  by  H.  E.  Wil- 
liamson." 

Appellant  makes  the  following  points:  (1) 
That  the  salary  was  assignable,  citing  sec- 
tions 964,  1044,  1045,  1083,  and  1084  of  the 
Civil  Code;  La  Rue  v.  Oroezinger,  84  Cal. 
281,  24  Pac.  42,  18  Am.  St  Rep.  179,  and 
numerous  other  cases  relating  to  assign- 
ments; (2)  that  Harbin  had  earned  30  days 
of  his  salary,  and  the  assignment  carried  at 
least  that  much ;  (3)  that  as  Slevers  had  la- 
sued  and  delivered  the  warrant  he  cannot 
obey  the  mandate  of  the  writ,  it  being  out  of 
bis  power  to  do  so.  It  may  be  conceded  that 
the  salary  of  an  officer  may  be  assigned  after 
it  has  been  earned.  The  question  here  is 
whether  it  may  be  assigned  before  it  is  fully 
earned  or  by  piecemeal.  Should  the  officer 
who  receives  a  monthly  salary  resign  or  be 
dismissed  from  bis  trust  during  the  month, 
it  may  be  also  conceded  that  his  claim  for 
compensation  may  be  assigned  after  it  is 
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earned.  Here,  however,  the  officer  was  In 
service  for  the  entire  month  of  July,  and  still 
is,  so  far  as  it  appears,  and  the  claim  which 
he  undertook  to  assign  was  for  the  entire 
month,  and  it  was  for  the  entire  month  that 
a  warrant  was  delivered  to  Williamson.  It 
was  decided  in  Bangs  v.  Dunn,  66  Cal.  72,  4 
Pac.  963,  that  an  unearned  salary  cannot  be 
assigned;  that  it  is  against  public  policy. 
See  Mechem  on  Public  Officers,  f  874.  The 
doctrine  laid  down  in  Bangs  v.  Dunn  Is  well 
settled,  both  In  England  and  the  United 
States.  2  Am.  &  Eng.  Ency.  of  Law,  p.  1033. 
The  reason  for  the  rule  is  thus  stated :  "The 
protection  thus  extended  to  those  engaged 
In  the  performance  of  public  duties  is  not 
based  upon  the  ground  of  their  private  In- 
terest, but  upon  the  necessity  of  securing  the 
efficiency  of  the  public  service  by  Insuring 
that  the  funds  provided  for  its  maintenance 
shall  be  received  by  those  who  are  to  per- 
•  form  the  work,  at  the  periods  appointed  for 
their  payment  The  assignment  of  such 
funds  before  they  are  due  Impairs  the  ef- 
ficiency of  the  public  service,  and  is  void, 
both  in  law  and  equity,  as  being  against  pub- 
lic policy."  Id.  We  do  not  think  an  officer 
whose  salary  is  payable  monthly  can  split 
up  his  earnings  and  assign  them  from  day 
to  day  as  earned.  But,  however  this  may  be, 
in  the  case  here  the  assignment  purports  to 
be  for  the  month's  salary  of  $92.  It  was 
executed  and  filed  with  the  auditor  before  It 
was  earned.  The  salary  was  not  due  and 
payable  until  August  1st,  and  on  that  day  the 
transcript  of  plaintiffs'  judgment  was  filed 
with  the  auditor.  In  issuing  his  warrant  to 
Williamson  he  acted  upon  a  void  assignment; 
and  his  action  thereon  is  void. 

The  remaining  point  la  that,  defendant 
having  issued  his  warrant  to  Williamson,  it 
is  beyond  his  control,  and  mandamus  will 
not  compel  him  to  do  an  Impossible  thing. 
As  a  general  proposition,  it  is  true  that  the 
court  will  not  compel  the  performance  of  an 
act  not  within  the  power  of  the  person  to 
whom  the  writ  Issues.  Egllbert  v.  Superior 
Court  (Cal.  App.)  91  Pac  748.  But  we  do 
not  think  the  defendant  can  shield  himself 
under  this  rule,  for  the  reason  that  the  out- 
standing warrant  is  void.  Both  defendant 
and  Williamson,  the  payee  of  the  warrant, 
are  chargeable  with  knowledge  that  the  war- 
rant was  unauthorized  and  void.  So  far  as 
appears  it  has  not  been  paid,  and  never  will 
be  paid.  Before  plaintiffs  should  be  denied 
the  relief  sought  by  the  invocation  of  the 
rule  just  stated,  It  should  at  least  appear 
that  Harbin  acted  in  good  faith,  and  that  the 
warrant  issued  by  him  has  been  paid.  For 
aught  we  know  its  payment  has  been  en- 
joined and  the  warrant  canceled.  Before  the 
judgment  will  be  reversed  error  must  be 
made  affirmatively  to  appear.  Plaintiffs' 
transcript  of  their  judgment  was  filed  with 
the  auditor  on  the  same  day  be  Issued  his 
warrant  to  Williamson,  and  it  may  have  is- 


sued with  the  knowledge  of  the  auditor  and 
Williamson  that  the  plaintiffs'  transcript  of 
judgment  was  then  on  file  with  the  auditor. 

From  any  view  of  the  case  we  think  the 
judgment  and  order  should  be  affirmed,  and 
it  Is  so  ordered. 

We  concur:  HART,  J.;  BURNETT,  J. 


PEOPLE  v.  O'BRIAN.    (Or.  73.) 

(Court  of  Appeal,  Third  District,  California. 
Aug.  15,  1908.    Rehearing  Denied  by 
Supreme  Court  Oct.  13,  1908.) 

1.  Embezzlement  —  Information  —  Fiduci- 
ary Capacity. 

Where  an  information  for  embezzlement 
of  the  proceeds  of  a  certificate  of  deposit  al- 
leged, in  the  language  of  Pen.  Code,  §  507,  pro- 
hibiting embezzlement  by  a  bailee,  that  defend- 
ant received  the  certificate  of  deposit  as  bailee, 
it  was  not  necessary  to  allege  the  nature  of  the 
bailment,  nor  the  particulars  thereof,  in  order  to 
charge  the  fiduciary  relation  between  prosecutor 
and  defendant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Embezzlement  If  47-50.] 

2.  Same. 

Where  an  information  alleged  that  the 
prosecutor  deposited  with  defendant  as  bailee, 
a  certain  certificate  of  deposit  of  the  value  of 
$250,  etc,  and  that  defendant  cashed  the  cer- 
tificate, and  converted  that  sum,  the  fact  that 
defendant  was  charged  with  having  embezzled 
the  money  instead  of  the  certificate  was  imma- 
terial, under  Pen.  Code,  f  507,  declaring  that 
every  person  who  embezzles  property  intrusted 
to  him.  or  the  "proceeds  thereof,"  is  guilty  of 
embezzlement 

3.  Same — Ownership  or  Money. 

An  allegation  that  prosecutor  was  the  own- 
er of  a  certificate  of  deposit  at  the  time  be  in- 
trusted it  to  defendant  as  bailee;  that  defend- 
ant cashed  it,  and  received  the  proceeds  thereof, 
for  and  on  account  of  prosecutor,  and  thereup- 
on converted  such  proceeds— constituted  a  suf- 
ficient allegation  of  prosecutor's  ownership  of 
the  money. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  18,  Embezzlement,  M  44,  45.] 

4.  Indictment  and  Information— Venue. 

An  information,  filed  in  Sacramento  coun- 
ty for  embezzlement,  charged  that  defendant,  "at 
the  said  county  of  Sacramento,"  in  California, 
was  intrusted  by  prosecutor,  as  bailee,  with  a 
certificate  of  deposit  on  the  Silver  Bow  National 
Bank  of  Butte  City,  Montana,  payable  to  prose- 
cutor, and  thereafter,  on  September  5th,  "at 
and  in  the  city,  county,  and  state  aforesaid," 
defendant  cashed  the  certificate  and  converted 
the  money.  Held,  that  the  words  "Butte  City" 
did  not  refer  to  the  location  of  the  offense,  but 
was  merely  a  part  of  the  name  of  the  bank  is- 
suing the  certificate,  and  that  as  the  word 
"county"  could  only  refer  to  Sacramento,  the 
information  was  not  defective  for  failure  to  al- 
lege the  venue  of  the  crime  with  certainty. 

5.  Embezzlement— Certificate  or  Deposit- 
Issuance— Corporate  Capacity  of  Bank. 

Where  it  was  not  charged  that  the  bank 
issuing  a  certificate  of  deposit  the  proceeds  of 
which,  $250,  defendant  was  charged  with  em- 
bezzling, was  a  party  to  the  transaction,  or  that 
it  was  injured  or  had  any  relation  to  the  cer- 
tificate except  by  way  of  description,  the  infor- 
mation was  not  defective  for  failure  to  allege 
the  bank's  corporate  capacity,  or  whether  the 
certificate  was  issued  by  the  bank,  or  covered 
money  belonging  to  prosecutor  there  on  deposit. 
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Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hughes,  Judge. 

Cornelius  O'Brlan  was  convicted  of  em- 
bezzlement, and  he  appeals.  Affirmed. 

A.  A.  De  LIgne,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Chas.  Jones,  for  the  People. 

NUTTER,  J.  Appeal  from  Judgment,  and 
from  orders  denying  the  motion  for  a  new 
trial,  and  denying  the  motion  in  arrest  of 
judgment  The  information  in  this  case  is 
entitled  and  was  filed  in  the  superior  court  of 
Sacramento  county,  state  of  California,  and  it 
charges  that  the  defendant  on  a  certain  day 
in  September,  1907,  "at  the  said  founty  of 
Sacramento,  in  the  state  of  California,  and 
before  the  filing  of  this  information,  was 
then  and  there  by  one  Michael  Ward  intrust- 
ed, as  bailee,  with  certain  personal  property, 
to  wit  a  certificate  of  deposit  for  the  sum  of 
$260,  lawful  money  of  the  United  States,  on 
the  Silver  Bow  National  Bank  of  Butte  City, 
in  the  state  of  Montana,  payable  to  the  said 
Michael  Ward,  then  and  there  of  the  value 
of  $250,  lawful  money  of  the  United  States, 
and  then  and  there  the  personal  property  of 
the  said  Michael  Ward,  and  thereafter,  on 
or  about  the  5th  day  of  September,  1007,  at 
and  in  the  city,  county,  and  state  aforesaid, 
the  said  Cornelius  O'Brlan  did  cash  said 
certificate  of  deposit  and  did  then  and  there 
receive  and  take  into  his  (the  said  Cornelius 
O'Brlan's)  control  and  care  the  said  sum 
of  $250,  lawful  money  of  the  United  States, 
for  and  on  account  of  the  said  Michael  Ward, 
and  thereafter,  and  on  or  about  said  last- 
mentioned  day,  and  In  the  said  city,  county, 
and  state  aforesaid,  did  willfully,  unlawfully, 
feloniously,  and  fraudulently  embezzle,  con- 
vert and  appropriate  the  said  $250  so  secured 
to  his  (the  said  Cornelius  O'Brlan's)  own 
use,  without  the  consent  of  the  said  Michael 
Ward,  contrary  to  the  form,  force,  and  effect 
of  the  statute  In  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  California."  Ap- 
pellant demurred  to  the  information  upon  the 
following  grounds:  (1)  That  the  court  had  no 
jurisdiction  of  the  offense  charged;  (2)  that 
the  information  does  not  substantially  con- 
form to  the  requirements  of  sections  950, 
951,  and  952  of  the  Penal  Code;  (3)  that  more 
than  one  offense  Is  charged;  (4)  that  the 
facts  stated  do  not  constitute  a  public  of- 
fense. The  demurrer  to  the  Information  was 
overruled.  After  conviction,  and  before  sen- 
tence was  pronounced,  the  defendant  moved 
In  arrest  of  Judgment  upon  all  the  grounds 
set  forth  in  the  demurrer,  and  two  additional 
grounds,  namely:  (1)  That  the  information 
contains  matters  which,  if  true,  would  con- 
stitute a  legal  Justification  or  excuse  of  the 
offense,  and  a  legal  bar  to  the  prosecution; 
and  (2)  that  it  does  not  appear  from  the 
Information  that  the  offense  was  committed 
in  Sacramento  county.   The  motion  in  arrest 


of  judgment  was  by  the  court  denied,  and 
sentence  pronounced,  hence  this  appeal. 

The  evidence  is  not  brought  up,  and  the 
only  question  presented  to  the  court  for  its 
consideration  is  the  sufficiency  of  the  infor- 
mation. Section  507  of  the  Penal  Code,  under 
which  the  foregoing  information  was  fram- 
ed, provides  that  "every  person  intrusted  with 
any  property  as  bailee,  tenant  or  lodger,  or 
with  any  power  of  attorney  for  the  sale  or 
transfer  thereof,  who  fraudulently  converts 
the  same,  or  the  proceeds  thereof  to  bis  own 
use,  or  secretes  it  or  them,  with  a  fraudulent 
intent  to  convert  to  his  own  use,  is  guilty  of 
embezzlement"  It  Is  contended  that  the  In- 
formation is  Insufficient  In  that  It  falls  to  al- 
lege that  the  defendant  was  acting  as  agent, 
or  In  any  other  confidential  capacity,  toward 
Ward  when  he  received  the  money  which  he 
Is  charged  with  having  embezzled,  or  that 
the  money  was  the  property  of  Ward,  and 
that  he  is  not  charged  with  having  embez- 
zled the  certificate  of  deposit  It  is  alleged 
that  Ward  was  the  owner  of  the  certificate 
of  deposit  payable  to  himself;  that  he  in- 
trusted the  same  to  the  defendant  as  bailee; 
that  it  was  of  the  value  of  $250  lawful  mon- 
ey of  the  United  States;  that  he  had  cashed 
it  received  and  took  into  his  care  and  con- 
trol, as  the  proceeds  thereof,  the  said  sum  of 
$250  in  lawful  money  of  the  United  States, 
for  and  on  account  of  said  Ward;  and  that  he 
fraudulently  converted  the  said  sum  of  $250 
so  received  by  him  to  his  own  use  without 
the  consent  of  said  Ward.  It  having  been  al- 
leged In  the  language  of  the  statute  that  the 
defendant  received  the  certificate  of  deposit 
as  bailee,  It  was  not  necessary  for  the  pleader 
to  allege  the  nature  of  the  bailment  nor  the 
particulars  or  circumstances  thereof.  As 
was  said  in  People  v.  Gordon,  188  Cal.  828, 
65  Pac.  746,  85  Am.  St  Bep.  174,  and  affirmed 
in  People  v.  Goodrich,  142  Cal.  216,  75  Pac 
796:  "The  essential  elements  of  embezzle- 
ment are  the  fiduciary  relations  arising  where 
one  intrusts  property  to  another,  and  the 
fraudulent  appropriation  of  the  property  by 
the  latter.  The  origin  or  particulars  of  the 
relation  need  not  be  stated."  Stating  that 
the  property  was  Intrusted  to  defendant  as 
bailee  sufficiently  showed  the  creation  of  a 
fiduciary  relation,  and  it  was  not  necessary 
to  allege  the  circumstances  of  the  felonious 
conversion.  The  fact  that  the  defendant  Is 
charged  with  having  embezzled  the  money 
Instead  of  the  certificate  will  not  in  our 
opinion,  avail  him.  The  money  was  the  pro- 
ceeds of  the  certificate,  and  came  into  his 
care  by  reason  of  his  cashing  it;  and,  since 
It  is  provided  by  said  section  507  of  the  Pe- 
nal Code  that  "every  person  who  embezzles 
property  Intrusted  to  him  or  the  proceeds 
thereof,  Is  guilty  of  embezzlement,"  he  is,  in 
either  event,  liable.  The  statement  that 
Ward  was  the  owner  of  the  certificate  at  the 
time  he  intrusted  it  to  the  defendant;  that 
defendant  cashed  it  and  received  the  pro- 
ceeds thereof,  coupled  with  the  allegation 
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that  be  did  so  for  and  on  account  of  Ward — 
is  a  sufficient  allegation  of  Ward's  owner- 
ship of  the  money. 

It  Is  further  contended  that  the  place  of 
the  embezzlement  Is  not  alleged  with  suffi- 
cient certainty,  because  the  county  of  Sacra- 
mento, in  the  state  of  California,  and  Butte 
City,  In  the  state  of  Montana,  are  both  men- 
tioned in  the  information,  previous  to  the 
words  "then  and  there"  and  "aforesaid"; 
that  the  reference  through  the  word  "said" 
and  "aforesaid"  does  not  identify,  with  any 
more  certainty,  the  county  of  Sacramento, 
state  of  California,  than  it  does  Butte  City, 
in  the  state  of  Montana.  While  the  infor- 
mation is  not  as  explicit  in  this  regard  as 
it  should  be,  nevertheless  we  think  it  suffi- 
cient to  support  the  judgment  of  conviction. 
The  words  "Butte  City"  as  used  in  the  infor- 
mation do  not  refer  to  that  city  as  a  locality 
or  place  where  any  transaction  with  the  de- 
fendant occurred,  but  constitute  a  portion  of 
the  name  of  the  bank  issuing  the  certificate, 
and  "the  state  of  Montana,"  following  the 
name  of  the  bank,  is  descriptive  only  of  the 
bank's  location,  and,  in  our  opinion,  has  no 
reference  to  the  venue  necessary  to  be  charg- 
ed in  the  information.  The  word  "county" 
la  not  mentioned  in  connection  therewith, 
and  is  found  only  referring  to  Sacramento, 
wherein  it  is  positively  alleged  defendant 
was  intrusted  with  the  certificate,  the  pro- 
ceeds of  which  he  embezzled.  The  Informa- 
tion was  dealing  with  the  alleged  act  of  the 
defendant;  and,  Inasmuch  as  no  more  than 
one  time  or  place  bad  been  mentioned  in  the 
information  previous  to  the  use  of  these 
words  which  related  to  the  act  of  the  defend- 
ant, the  information  is  not  open  to  the  objec- 
tion which  might  prevail  If  more  than  one 
time  or  place  was  mentioned  prior  to  the  use 
of  said  words  wben  so  referring  to  his  acts. 
The  subsequent  use  of  the  word  "city"  cannot 
be  held  to  refer  to  Butte  City  as  a  place  de- 
scriptive of  the  venue  of  the  alleged  crime, 
and  can  be  totally  disregarded,  since,  as 
above  stated,  Butte  City  was  used  only  as  a 
part  of  the  name  of  the  bank  therein  men- 
tioned, and  not  as  a  place  at  which  occurred 
any  act  charged  against  the  defendant  There- 
fore, the  words  "then  and  there"  and  "In 
the  city,  county,  and  state  aforesaid"  must 
be  construed  as  having  reference  only  to 
Sacramento  county,  Cal.  And  the  use  of  the 
word  "city"  as  mentioned  In  said  latter 
phrase  must  be  treated  as  surplusage  which 
can  in  no  way  vitiate  the  said  Information. 

It  Is  also  urged  that  the  information  falls 
to  state  that  the  Silver  Bow  National  Bank 
of  Butte  City  is  a  corporation,  or  whether 
the  certificate  was  issued  by  the  bank,  or 
whether  it  covered  money  which  said  Ward 
had  on  deposit  In  said  bank.  We  think  these 
objections  are  equally  untenable.  It  is  not 
charged  that  the  bank  was  a  party  to  the 
transaction  with  this  defendant,  or  that  it 
was  in  any  wise  an  injured  party,  or  had  any 
relation  to  the  certificate  except  by  way  of 


description  thereof.  It  would  be  true  that, 
if  It  were  charged  that  the  bank  was  the  par- 
ty defrauded,  it  would  be  necessary  to  allege 
Its  corporate  capacity,  and  prove  the  same  at 
the  trial.  And  it  was  equally  unnecessary  to 
allege  whether  the  certificate  was  Issued  by 
the  bank,  or  covered  money  belonging  to  said 
Ward  there  on  deposit  These  allegations 
would  be  directed  to  the  question  of  value; 
and,  Inasmuch  as  the  certificate  Is  alleged  to 
be  of  the  value  of  $250,  so  likewise  the  mon- 
ey embezzled,  the  information  is  therefore 
sufficient  in  that  regard,  and  whether  the  cer- 
tificate was  of  the  alleged  value  was  a  mat- 
ter of  proof  at  the  trial. 

No  other  points  are  urged  in  behalf  of  ap- 
pellant, except  that  It  is  stated  generally  In 
the  brief  on  file  that  he  relies  upon  all  other 
errors  appearing  In  the  record.  No  other 
claimed  errors  have  been  pointed  out  We 
have  examined  the  record,  and  find  the  in- 
structions full  and  fair.  The  information 
conforms  to  the  requirements  of  section  960 
of  the  Penal  Code,  and  contains  a  statement 
of  the  acts  constituting  the  offense  in  such  a 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  was  Intended,  and 
is  therefore  sufficient 

The  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BURNETT,  J 


DAHLGREN  v.  SUPERIOR  COURT  OF 
SANTA  CRUZ  COUNTY.    (Civ.  608.) 
(Court  of  Appeal,  First  District  California. 
Aug.  IS,  1908.) 

1.  Certiorari — Grounds — Existence  or  Rem- 
edy bt  Writ  of  Error. 

Certiorari  cannot  be  used  as  a  writ  of  er- 
ror to  correct  errors  of  the  trial  court  within 
its  jurisdiction. 

2.  Courts—  "Jurisdictioh." 

Jurisdiction  is  the  power  to  hear  and  deter- 
mine a  cause,  and  carries  with  it  the  power  to 
decide  a  cause  within  the  jurisdiction  of  the 
court  incorrectly  as  well  as  correctly,  and  it 
does  not  relate  to  the  rights  of  the  parties,  but 
to  the  power  of  the  court 

TEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  13,  Courts,  5  L 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8876-3885;  vol.  8,  pp.  7697-7698.] 

8.  Certiorari— Grounds— Excess  o»  Juris- 
diction. 

Under  Code  Civ.  Proa  ff  1365,  1368,  1369. 
1411-1413,  1427,  fixing  the  order  in  which  per- 
sons are  entitled  to  letters  of  administration, 
and  authorizing  the  appointment  of  a  special 
administrator,  the  court,  having  power  to  ap- 
point a  special  administrator,  does  not  exceed 
its  jurisdiction  in  appointing  a  stranger  a  special 
administrator  on  bis  petition  therefor,  notwith- 
standing the  petition  of  a  daughter  and  beir  at 
law  and  devisee  and  legatee  of  decedent  for  her 
appointment,  and  certiorari  does  not  lie  .to  re- 
view the  order. 

Certiorari  by  Caroline  Colton  Dahlgren  to 
the  superior  court  of  the  county  of  Santa 
Cruz  to  annul  an  order  appointing  a  special 
administrator  of  Ellen  M.  Colton,  deceased. 
Application  denied,  and  writ  discharged. 
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Chas.  M.  Cassin,  Bart  Burke,  and  Marcel 
E.  Cerf,  for  petitioner.  J.  F.  Riley,  Barclay 
Henley,  and  Crittenden  Thornton,  for  re- 
spondent. 

HALL,  J.  This  Is  an  original  proceeding 
upon  certiorari,  having  for  Its  purpose  to  ob- 
tain the  judgment  of  this  court,  annulling  an 
order  made  by  the  superior  court  of  Santa 
Cruz  county,  appointing  the  First  Federal 
Trust  Company,  a  corporation,  special  ad- 
ministrator of  the  estate  of  Ellen  M.  Colton, 
deceased.  Upon  the  filing  of  the  petition  by 
Caroline  Colton  Dahlgren,  praying  for  the 
writ,  the  same  was  Issued  out  of  this  court, 
and  a  return  thereto  was  In  due  time  made. 

The  facts  of  the  case  are  briefly  these:  A 
petition  for  the  probate  of  the  will  of  Ellen 
M.  Colton  having  been  filed  In  the  superior 
court  of  Santa  Cruz  county,  a  contest  thereof 
was  filed  by  Helen  Sacher,  a  great  grand- 
daughter and  heir  at  law  of  decedent,  through 
her  guardian.  Thereupon  an  order  was  duly 
made  appointing  Walter  J.  Bartnett  special 
administrator,  of  said  estate.  Subsequently 
a  petition  was  filed  by  the  said  granddaugh- 
ter, acting  through  her  guardian,  praying  for 
the  removal  of  said  Bartnett  as  such  special 
administrator.  Said  Bartnett  thereupon  pre- 
sented to  the  court  his  resignation  as  such 
special  administrator,  and  the  court  made 
and  entered  an  order  revoking  his  letters 
and  removing  him  as  special  administrator 
of  said  estate.  No  question  is  raised  as  to 
the  regularity  of  any  of  the  proceedings  of 
the  court  up  to  this  point  Immediately  up- 
on the  removal  of  Bartnett  as  such  special 
administrator,  Caroline  Colton  Dahlgren,  the 
only  surviving  child  of  deceased,  filed  her  pe- 
tition with  the  court  In  proper  form,  praying 
to  be  appointed  special  administratrix  of  said 
estate,  and  S.  C.  Rogers,  as  public  adminis- 
trator of  Santa  Cruz  county,  filed  a  similar 
petition  for  his  own  appointment.  Both  pe- 
titioners were  represented  by  attorneys.  The 
attorney  for  Helen  Sacher  objected  to  the 
appointment  of  either  of  said  petitioners,  and 
the  court  refused  to  hear  evidence  on  behalf 
of  such  petitions,  but  made  an  order  appoint- 
ing the  First  Federal  Trust  Company  such 
special  administrator.  This  action  took  place 
on  the  23d  day  of  December,  1907.  On  De- 
cember 30,  1907,  the  court  made  and  entered 
an  order  revoking  and  setting  aside  the  said 
order  of  December  23d,  and  on  the  next  day, 
December  31st,  the  First  Federal  Trust  Com- 
pany presented  and  filed  with  the  court  its 
petition,  praying  to  be  appointed  special  ad- 
ministrator of  said  estate,  and  the  court 
thereupon  on  said  day  and  without  notice 
granted  such  petition,  and  made  and  caused 
to  be  entered  on  the  minutes  of  the  court  an 
order  appointing  said  First  Federal  Trust 
Company  special  administrator  of  said  estate, 
under  which  order  it  has  qualified,  and  let- 
ters of  special  administration  have  been  Is- 
sued to  It 

The  question  is  thus  broadly  presented:  Has 


the  court  jurisdiction  to  appoint  as  special 
administrator  of  an  estate  a  stranger  to  the 
estate  in  the  face  of  the  petition  of  a  daugh- 
ter and  heir  at  law  and  devisee  and  legatee 
of  decedent  for  her  appointment  as  such  spe- 
cial administratrix?  We  say,  in  the  face  of 
a  petition  by  a  daughter,  for  the  court,  up- 
on making  the  first  order  appointing  the 
First  Federal  Trust  Company  on  December 
23d,  did  not  In  terms  deny  the  petition  of 
Mrs.  Dahlgren,  so  that,  when  the  court  va- 
cated and  set  aside  such  order,  there  was  left 
pending  before  the  court  the  petition  of  Mrs. 
Dahlgren  and  the  petition  of  Rogers,  as  pub- 
lic administrator.  This  was  the  condition 
when,  on  the  31st  day  of  December,  the  First 
Federal  Trust  Company  presented  its  peti- 
tion, and  the  court  granted  the  same. 

It  is  earnestly  urged  by  petitioner  In  this 
proceeding  that  the  court  in  making  its  order 
acted  without  and  in  excess  of  its  jurisdic- 
tion. Unless  this  contention  can  be  sustain- 
ed, petitioner's  application  must  be  denied, 
for  it  is  well  settled  In  this  state  that  the 
writ  of  certiorari  cannot  be  Issued  to  correct 
errors,  either  of  fact  or  of  law,  committed 
by  the  lower  court  within  the  limits  of  Its 
Jurisdiction.  Sherer  v.  Superior  Court,  96 
Cal.  863,  81  Pac.  566;  Buckley  v.  Superior 
Court,  96  Cal.  119,  81  Pac.  8;  Central  Pacific 
R.  R.  Co.  v.  Placer  Co.,  46  Cal.  670.  It  is  not 
contended  that  under  the  circumstances  ex- 
isting on  the  31st  day  of  December,  1907. 
when  the  court  made  its  order  appointing  the 
trust  company  special  administrator,  it  did 
not  have  power  to  appoint  a  special  adminis- 
trator of  the  estate  of  Ellen  M.  Colton,  but 
only  that  It  had  no  Jurisdiction  to  appoint  a 
stranger  to  the  estate  in  the  face  of  a  petition 
by  a  daughter,  who  was  not  incompetent  or 
otherwise  disqualified.  The  authority  to  ap- 
point a  special  administrator  is  given  by  sec- 
tion 1411  of  the  Code  of  Civil  "Procedure,  and 
also,  upon  the  resignation  or  removal  of  an 
administrator  or  executor,  by  section  1427  of 
the  same  Code.  Section  1412  of  the  Code  of 
Civil  Procedure  provides  that  "the  appoint- 
ment may  be  made  at  any  time,  and  without 
notice,  and  must  be  made  by  entry  upon  the 
minutes  of  the  court,  specifying  the  powers  to 
be  exercised  by  the  administrator."  The  fol- 
lowing section  (1413)  provides  that  "In  mak- 
ing the  appointment  of  a  special  administra- 
tor, the  court  or  judge  must  give  preference 
to  the  person  entitled  to  letters  testamentary 
or  of  administration,  but  no  appeal  must  be 
allowed  from  the  appointment"  In  the  case 
before  us  the  only  person  who  could  claim 
to  be  entitled  to  letters  testamentary  Is  Bart- 
nett, who  had  resigned  and  been  removed  as 
special  administrator.  The  order  in  which 
persons  are  entitled  to  letters  of  adminis- 
tration is  fixed  by  section  1365.  Under  this 
section,  a  surviving  husband  or  wife,  or  his 
or  her  nominee,  is  first  entitled,  and  children 
are  second,  and  an  entire  stranger  to  the  es- 
tate Is  tenth  in  right  but  any  one  of  these 
may  be  rejected  if  incompetent  Sections 
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1368,  1369.  It  Is  for  Ignoring  the  order  of 
preference  fixed  by  section  1366  of  the  Code 
of  Civil  Procedure,  without  a  showing  of 
incompetency  on  the  part  of  the  petitioner, 
that  It  Is  now  claimed  that  the  order  made 
by  the  court  Is  without  or  In  excess  of  Its 
Jurisdiction.  For  the  purposes  of  this  deci- 
sion, It  may  be  conceded  that  the  court  com- 
mitted gross  error  in  so  doing ;  but  from  this 
It  does  not  necessarily  follow  that  the  court 
acted  without  or  in  excess  of  Its  Jurisdiction. 
Jurisdiction  is  generally  defined  as  the  power 
to  hear  and  determine  a  cause.  This  Is  the 
definition  given  by  the  standard  law  diction- 
aries (Bouvier  and  Anderson).  It  necessari- 
ly carries  with  it  the  power  to  decide  a  given 
cause  or  controversy  within  the  jurisdiction 
of  the  court  incorrectly  as  well  as  correctly. 
In  State  of  Rhode  Island  v.  State  of  Mas- 
sachusetts, 12  Pet  718,  9  L.  Ed.  1233,  It  Is 
said:  "Jurisdiction  is  the  power  to  hear  and 
determine  the  subject-matter  in  controversy 
between  the  parties  to  the  suit;  to  adjudicate 
or  exercise  any  judicial  power  over  them; 
the  question  Is  whether,  In  the  case  before 
a  court,  their  action  is  judicial  or  extra-judi- 
cial ;  with  or  without  authority  of  law  to  ren- 
der a  judgment  or  decree  upon  the  rights  of 
the  litigant  parties.  If  the  law  confers  the 
power  to  render  a  judgment  or  decree,  then 
the  court  has  Jurisdiction." 

It  was  said  In  People  Sturtevant,  9  N. 
T.  263,  59  Am.  Dec.  536:  "Jurisdiction  does 
not  relate  to  the  rights  of  the  parties  as  be- 
tween each  other,  but  to  the  power  of  the 
court"  This  language  was  quoted  with  ap- 
proval in  Fisher  v.  Hepburn,  48  N.  Y.  41,  and 
is  particularly  appropriate  to  the  case  at  bar, 
where  it  must  be  conceded  that  the  court  had 
power  to  appoint  a  special  administrator,  and 
under  certain  conditions  might  rightfully  and 
without  error  appoint  either  one  of  the  ap- 
plicants then  before  it  In  Ex  parte  Wat- 
kins,  32  U.  S.  568,  8  I*  Ed.  786,  the  rule  is 
laid  down  that  "the  Jurisdiction  of  the  court 
can  never  depend  upon  its  decision  upon  the 
merits  of  the  case  brought  before  It,  but  up- 
on Its -right  to  hear  and  decide  It  at  all." 
This  language  was  quoted  with  approval  in 
United  States  v.  Maney  (C.  0.)  61  Fed.  14a 

Coming  now  to  decisions  In  our  own  state, 
we  find  the  same  or  similar  views  repeatedly 
expressed.  In  Ex  parte  Bennett,  44  Cal.  84, 
it  is  said:  "Jurisdiction  has  often  been  said 
to  be  the  power  to  hear  and  determine.  It  is 
hi  truth  a  power  to  do  both,  or  either,  to  hear 
without  determining,  or  to  determine  without 
hearing."  "It  is  not  the  particular  decision 
given  which  makes  up  jurisdiction,  but  it  is 
the  authority  to  decide  the  question  at  all. 
Otherwise  the  distinction  between  erroneous 
exercise  of  jurisdiction,  on  the  one  hand,  and 
the  total  want  of  It,  on  the  other,  must  be 
obliterated."  Chase  v.  Chrlstianson,  41  Cal. 
253.  In  Buckley  v.  Superior  Court,  96  Cal. 
119,  31  Pac.  8,  the  lower  court  had  granted 
a  motion  to  dismiss  an  appeal  taken  to  It 


from  the  Judgment  of  a  Justice's  court.  The 
appeal  was  In  all  respects  regularly  taken, 
and  the  superior  court  under  the  law  should 
not  have  dismissed  the  appeal.  Speaking  of 
the  action  of  the  court  In  dismissing  the  ap- 
peal, It  was  said:  "If  It  had  jurisdiction  to 
hear  the  motion,  and  as  to  that  matter  there 
can  be  no  question,  then  its  ruling  upon  the 
motion  was  simply  an  exercise  of  that  juris- 
diction; and,  however  erroneous  such  ruling 
might  be,  it  would  be  only  an  error  of  law, 
in  no  manner  subject  to  review  by  an  original 
proceeding  In  this  court  In  this  case  the 
court  had  jurisdiction  to  hear  the  motion,  and 
It  would  be  an  absurdity  to  say  that  upon 
the  submission  of  the  matter  the  court  had 
jurisdiction  to  deny  the  motion  to  dismiss 
the  appeal,  but  no  jurisdiction  to  grant  it 
*  •  •  It  may  be  conceded  that  the  action 
of  the  court  in  dismissing  the  appeal  was  en- 
tirely without  support  in  law,  and  furnished 
ample  material  to  Justify  a  reversal  of  .the 
order  if  a  proper  matter  for  review  under  the 
statute ;  but  such  may  be  the  fact,  and  yet  no 
question  of  excess  of  Jurisdiction  be  involv- 
ed." In  Sherer  v.  Superior  Court,  96  Cal. 
653,  81  Pac.  565,  the  superior  court  had  er- 
roneously stricken  out  an  answer  filed  by  a 
defendant  and  entered  judgment  against  him 
without  any  further  trial,  In  a  case  appealed 
from  a  Justice's  court  The  court,  upon  the 
application  for  a  writ  of  certiorari,  said: 
"Jurisdiction  is  the  power  to  hear  and  deter- 
mine, and  does  not  depend  upon  the  right- 
fulness of  the  decision  made.  The  court  in 
this  case  had  the  power,  and  in  the  regular 
course  of  proceeding  in  the  disposition  of  the 
case  before  It  was  actually  called  upon  to 
determine,  as  a  matter  of  law,  whether  or 
not  the  answer  of  petitioner  was  properly 
filed,  and  whether  he  was  legally  in  default 
In  the  action;  and  the  fact  that  the  court 
erred  in  such  decision  does  not  render  its 
judgment  void."  Each  of  the  two  last  cited 
cases  was  a  case  where  no  right  of  appeal 
existed,  and  the  petitioner  was  without  re- 
dress as  to  the  action  of  the  lower  court 
founded  upon  a  pure  error  of  law.  In  White 
v.  Superior  Court,  110  Cal.  60,  42  Pac.  480, 
the  court  quoted  with  approval  from  Von 
Roun  v.  Superior  Court,  58  Cal.  358,  this 
language:  "If  the  order  is  one  which  the 
court  had  power  to  make,  It  is  not  for  us  to 
inquire  whether  this  power  was  properly  ex- 
ercised or  not  The  writ  of  review  Is  not  a 
writ  of  error."  To  the  same  effect  is  History 
Company  v.  Light  97  Cal.  56,  31  Pac.  627. 
In  Woodward  v.  Superior  Court,  95  Cal.  272, 
30  Pac.  535,  upon  an  application  for  a  writ 
of  prohibition,  it  was  said:  "The  court  had 
jurisdiction  of  the  subject-matter  and  of  the 
parties.  It  had  the  power  therefore  to  hear 
and  determine  a  motion  for  the  appointment 
of  a  receiver,  and  its  action  thereon  cannot  be 
regarded  as  in  excess  of  its  Jurisdiction." 
See,  also,  Ralne  v.  Lawlor,  1  Cal.  App.  483, 
82  Pac  688,  where  the  above  language  is 
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quoted  with  approval.  So  In  the  case  at  bar 
the  court  had  jurisdiction  of  the  subject-mat- 
ter. It  is  not  contended  that  It  was  without 
power  to  appoint  a  special  administrator  of 
the  estate  of  Ellen  M.  Colton,  deceased,  under 
the  conditions  existing.  It  also  had  jurisdic- 
tion of  the  parties.  The  statute  authorizes 
the  appointment  to  be  made  at  any  time  and 
without  notice.  When  the  court  made  the 
appointment,  there  was  pending  before  It 
three  petitions  upon  behalf  of  three  different 
applicants,  either  one  of  whom  the  court  un- 
der certain  conditions  might  rightfully  ap- 
point or  refuse  to  appoint.  Each  petitioner 
was  an  actor  asserting  a  claim  adverse  to 
each  of  the  other  petitioners.  The  court  de- 
cided the  controversy  in  favor  of  the  trust 
company  and  against  the  claim  of  petitioner, 
Mrs.  Dahlgren.  It  may  be  said  that  the 
court  committed  a  gross  error  of  law  in  so 
doing;  but  the  writ  of  certiorari  cannot  be 
used  in  this  state  as  a  writ  of  error.  The 
court  had  jurisdiction  of  the  subject-matter, 
and  of  the  parties,  and  the  order  was  one 
that  it  had  power  to  make.  It  therefore  did 
not  exceed  its  jurisdiction  in  making  the 
order  complained  of. 

We  have  reviewed  the  authorities  and 
gone  to  considerable  length  into  the  question 
of  what  constitutes  Jurisdiction  because  of  the 
case  of  In  re  Ming,  16  Mont  79,  88  Pac.  228, 
relied  on  by  petitioner.  The  decision  In  this 
case,  by  two  of  the  three  Justices  constituting 
the  court,  does  support  the  contention  of 
petitioner,  and  was  based  upon  statutes,  so 
far  as  they  relate  to  the  appointment  of 
special  administrators,  in  substance  the  same 
as  ours.  The  majority  of  the  court  held  that 
the  probate  judge  in  appointing  the  public 
administrator  in  preference  to  the  children  of 
the  decedent  acted  In  excess  of  jurisdiction, 
although  no  application  bad  been  made  by  the 
children  when  the  petition  of  the  public  ad- 
ministrator was  filed  and  his  appointment 
made.  After  the  appointment  had  been  made, 
the  children  petitioned  to  have  the  same  va- 
cated, and  one  of  their  number  appointed. 
The  entire  argument  of  the  court  is  devoted 
to  showing  that  under  the  laws  of  Montana 
the  children  were  entitled  to  preference,  and 
the  court  In  Its  opinion  nowhere  discusses 
what  constitutes  jurisdiction,  or  attempts  to 
draw  any  distinction  between  error  of  law 
merely  and  want  of  jurisdiction.  The  third 
member  of  the  court  In  a  dissenting  opinion 
holds  that  the  order  was  not  In  excess  of 
the  Jurisdiction  of  the  court.  The  conclusion 
reached  In  the  prevailing  opinion  in  the  Ming 
Case  does  not  commend  itself  to  our  judg- 
ment 

The  application  of  petitioner  must  be  de- 
nied, and  the  writ  discharged ;  and  It  is  so  . 
ordered. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


PEOPLE  v.  WILLIAMS.    (Or.  88.) 
(Court  oi  Appeal,  Second  District,  California. 
Aug.  6,  1908.) 

1.  Criminal  Law— Appeal— Afpealable  Ob- 
debs. 

Under  Pen.  Code.  5  1259,  providing  that 
upon  an  appeal  by  defendant  from  a  judgment 
the  court  may  review  any  intermediate  order, 
which  may  have  affected  the  judgment  an  or- 
der overruling  a  motion  to  set  aside  an  infor- 
mation is  not  appealable,  but  is  reviewable  on 
appeal  from  the  judgment. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  16,  Criminal  Law,  f  2691.] 

2.  Save — Necessity  or  Bill  or  Exceptions 
—Review  or  Ruling  on  Information. 

By  the  direct  provisions  of  Pen.  Code,  i 
1172,  exception  may  be  taken  to  a  decision  deny- 
ing a  motion  to  set  aside  an  information,  and 
section  1174  provides  a  mode  for  the  authenti- 
cation and  settling  of  such  exceptions  in  a  bill 
of  exceptions.  Held,  that  an  order  overruling  a 
motion  to  set  aside  an  information  would  not 
be  reviewed  upon  evidence  taken  at  the  prelim- 
inary examination  set  out  in  the  minutes  of  the 
trial,  but  not  incorporated  in  a  bill  of  excep- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  |  2924.] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; Paul  W.  Bennett  Judge. 

John  Williams  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 

Matthew  S.  Plats,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Arty.  Gen.,  for  the  People. 

SHAW,  J.  This  is  an  appeal  on  the  part 
of  the  defendant  from  a  judgment  of  convic- 
tion of  the  crime  of  burglary. 

The  only  assignment  of  error  upon  which 
it  is  urged  the  judgment  should  be  reversed 
Is  the  denial  of  the  defendant's  motion  to 
set  aside  the  information  filed  against  him 
upon  the  ground  that  he  had  not  been  legally 
committed  by  a  magistrate  before  the  filing 
of  the  Information.  It  appears  from  the 
minutes  of  the  trial  that  in  support  of  the 
motion,  defendant  introduced  In  evidence  the 
transcript  of  the  proceedings  of  defendant'* 
preliminary  examination  had  before  the  jus- 
tice of  the  peace  as  transcribed  by  the  short- 
hand reporter  who  acted  in  such  capacity  at 
said  preliminary  hearing.  This  evidence  is 
not  incorporated  in  a  bill  of  exceptions,  but 
is  set  forth  in  the  minutes  of  the  trial.  The 
appeal  is  upon  the  judgment  roll. 

An  order  denying  a  motion  to  set  aside 
an  information  la  not  an  appealable  order, 
but  reviewable  on  appeal  from  the  judgment 
under  the  provisions  of  section  1259  of  the 
Penal  Code,  which  Is  as  follows:  "Upon  an 
appeal  taken  by  the  defendant  from  a  Judg- 
ment, the  court  may  review  any  Intermedi- 
ate order  or  ruling  Involving  the  merits,  or 
which  may  have  affected  the  Judgment"  In 
discussing  a  like  order,  the  Supreme  Court 
in  People  v.  Simmons,  119  Cal.  1,  60  Pac. 
844,  says :  "As  the  motion,  If  granted,  would 
have  affected  the  judgment  the  order  may 
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be  reviewed  on  this  appeal  from  the  judg- 
ment, the  proceedings  having  been  brought 
up  by  bill  of  exceptions."  The  proceedings 
here,  however,  have  not  been  brought  up  by 
bill  of  exceptions,  nor  In  any  other  mode  of 
authentication  provided  by  law.  By  express 
provision  of  section  1172  of  the  Penal  Code 
exception  may  be  taken  by  either  party  to 
the  decision  of  the  court  In  granting  or  deny- 
ing a  motion  to  set  aside  an  information. 
And  section  1174  of  the  Penal  Code  provides 
a  mode  for  the  authentication  and  settling 
of  such  exceptions  In  a  bill  of  exceptions. 
These  sections  provide  the  only  mode  for  ob- 
taining a  review  of  the  order  which  appellant 
claims  to  have  been  erroneously  made.  Evi- 
dence embodied  In  the  minutes  and  excep- 
tions to  the  rulings  of  the  court  upon  mo- 
tions noted  in  the  minutes  as  here  presented 
furnish  no  authenticated  or  legal  record  from 
which  we  can  determine  whether  the  court 
erred  in  making  the  order.  People  v.  Ter- 
rlll.  131  Cal.  112,  63  Pac.  141;  People  v. 
Long,  121  Cal.  494,  53  Pac.  1007;  People  v. 
Emmons  (Cal.  App.)  05  Pac.  1032. 
The  judgment  is  affirmed. 

We  concur:  ALLEN,  P.  J.;  TAGGART,  J. 


PEOPLE  v.  IZLAR.    (Or.  94.) 

(Court  of  Appeal,  Second  District,  California. 
Aug.  8,  1006.) 

L  Criminal  Law— Appealable  Orders. 

Under  Pen.  Code,  §§  1237,  1238,  declaring 
the  cases  in  which  appeal  may  be  taken,  an  or- 
der denying  a  motion  to  set  aside  an  informa- 
tion is  not  appealable ;  but  objection  to  it  may 
be  considered  on  appeal  from  the  judgment. 

2.  Same— Appeal— Bill  or  Exceptions. 

The  remedy  provided  by  Pen.  Code,  i  1174, 
for  a  party  claiming  that  the  trial  judge  has  re- 
fused no  settle  the  bill  of  exceptions  according 
to  the  facts,  application  to  the  Supreme  Court 
to  prove  the  same,  not  having  been  availed  of, 
the  statements  in  the  bill  of  exceptions  must  on 
appeal  be  taken  as  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Criminal  Law,  }5  2894-2896J 

3.  Same— Amending  Bill  of  Exceptions. 

That  an  amendment,  consisting  of  a  copy 
of  the  docket  of  the  committing  magistrate,  was 
present,  and  was  made  a  part  of  the  bill  of  ex- 
ceptions, at  the  hearing  of  defendant's  motion 
to  settle  the  bill,  is  enough;  no  preparation 
and  service  of  amendments  by  a  district  attor- 
ney being  required  by  Pen.  Code,  §  1174. 

4.  Same  —  Appeal  —  Sufficiency  of  Record 
to  Show  Error. 

The  record  on  the  motion  to  set  aside  the 
information,  on  the  ground  that  defendant  was 
not  informed  of  his  rights  to  counsel  on  the  pre- 
liminary examination,  being  merely  an  uncerti- 
fied excerpt  from  the  transcript  of  testimony  tak- 
en by  the  reporter,  containing  a  recital  that  de- 
fendant appeared  in  court,  unaccompanied  by 
counsel,  and  containing  no  statement  that  de- 
fendant was  advised  of  bis  right  to  counsel,  fol- 
lowed by  a  stipulation  that  the  transcript  of 
the  proceedings  before  the  magistrate  "shows 
nothing  aside  from  the  above,  except  the  taking 
of  the  testimony  and  the  holding  of  defendant 
to  answer,"  does  not  negative  the  fact  that  the 
magistrate  fully  informed  defendant  as  to  his 
right  to  counsel. 
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5.  Indictment  and  Information— Designat- 
ing Offense  bt  Name. 

The  facts  charging  the  offense  of  assault 
with  a  deadly  weapon  being  clearly  stated  in 
the  information,  it  is  immaterial  that  it  desig- 
ns tea  it  as  an  "assault  with  a  deadly  weapon 
with  the  intent  to  commit  murder." 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  5  180.) 

6.  Criminal  Law— Appeal— Harmless  Error 
— in8tbu0ti0n8. 

Refusal  to  instruct  as  to  assault  with  in- 
tent to  commit  murder,  and  to  define  murder 
and  manslaughter,  is  harmless;  the  conviction 
being  only  of  assault  with  a  deadly  weapon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §8  3154-3160.] 

7.  Homicide— Self- Defense— Instructions. 

A  requested  instruction  that  defendant  was 
justified  in  killing  C,  if  he  believed  himself  in 
danger  of  suffering  bodily  harm  and  injury  from 
C,  was  bad,  as  omitting  the  elements  of  the 
character  of  the  threatened  injury. 

8.  Criminal  Law— Appeal— Harmless  Error 
—Evidence. 

Exclusion  of  testimony  is  harmless,  the 
fact  sought  to  be  shown  appearing  by  other 
evidence,  and  not  being  controverted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Appeal  and  Error,  IS  3145-8153.] 

9.  Witnesses  —  Examination  —  Refreshing 
Memory. 

While  the  district  attorney  may  not,  except 
under  certain  exceptional  circumstances,  im- 
peach his  witness,  he  may  refresh  his  memory 
by  reading  from  the  transcript  of  his  testimony 
at  the  preliminary  examination;  but  he  may 
not  use  this  as  a  subterfuge  to  get  before  the 
jury  incompetent  evidence  tending  to  make  a 
case  for  the  prosecution. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  50,  Witnesses,  §§  897-898.] 

10.  Criminal  Law  —  Appeal  —  Necessity  of 
Objections  Below. 

In  the  absence  of  objection  raising  the 
point,  it  cannot  be  held  that  the  court  erred  in 
allowing  the  district  attorney  to  refresh  the 
memory  of  his  witness  by  reading  from  the 
transcript  of  his  testimony  at  the  preliminary 
examination,  on  the  ground  that  it  was  a  mere 
subterfuge  to  get  before  the  jury  incompetent 
evidence. 

11.  Witnesses— Impeachment. 

The  district  attorney  does  not  Impeach  his 
witness  by  reading  from  the  transcript  of  his 
testimony  at  the  preliminary  examination  to  re- 
fresh his  memory;  the  statements  of  the  wit- 
ness at  the  trial  and  at  the  preliminary  exam- 
ination being  easily  reconcilable. 

Appeal  from  Superior  Court,  Kern  County ; 
Paul  W.  Bennett,  Judge. 

William  R.  Izlar  was  convicted  of  crime, 
and  appeals  from  the  judgment  of  convic- 
tion and  certain  orders.  Affirmed. 

Matthew  S.  Plate,  for  appellant  TJ.  8. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

TAGGART,  J.  Appeals  from  an  order 
denying  a  motion  to  set  aside  an  Information, 
a  judgment  of  conviction  of  the  crime  of  as- 
sault with  a  deadly  weapon,  and  an  order 
denying  a  motion  for  a  new  trial.  The  first 
order  Is  not  appealable  (Pen.  Code,  SS  1237, 
1238),  but  the  objection  to  it  may  be  consid- 
ered under  the  appeal  from  the  Judgment 
Defendant  was  informed  against  for  the  crime 
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of  "assault  with  a  deadly  weapon  with  Intent 
to  commit  murder."  Upon  arraignment  he 
moved  to  set  aside  the  information  upon  the 
ground  that  he  had  not  been  legally  committed 
by  a  magistrate.  Section  995.  In  support  of 
this  motion,  he  contends  that  he  was  not  In- 
formed of  his  right  to  counsel  upon  the  pre- 
liminary examination.  As  disclosed  by  the 
bill  of  exceptions,  the  motion  was  made  on 
"all  the  papers  on  file  In  the  case  and  specifi- 
cally the  transcript  of  the  proceedings  taken 
at  the  preliminary  examination."  The  rec- 
ord on  the  motion  consists  of  an  excerpt 
from  the  transcript  of  testimony  taken  by 
the  shorthand  reporter  at  the  preliminary 
examination  and  a  certified  copy  of  the  dock- 
et of  the  Justice  before  whom  the  examina- 
tion took  place. 

There  Is  a  recital  In  the  portion  of  the 
transcript  read  tbat  "the  defendant  appear- 
ed In  court,  unaccompanied  by  counsel."  It 
contains  no  statement  that  defendant  was 
advised  of  his  right  to  counsel,  and  Is  fol- 
lowed In  the  record  by  stipulation  that  the 
transcript  of  the  proceedings  before  the  mag- 
istrate "shows  nothing  aside  from  the  above 
except  the  taking  of  the  testimony  and  the 
holding  of  the  defendant  to  answer  to  the 
superior  court."  The  Justice  docket  contains 
the  entry:  "Sept  80,  1907,  defendant  ar- 
raigned on  said  charge  and  by  the  court 
duly  informed  of  all  his  rights."  The  copy 
of  the  Justice  docket  was  Inserted  in  the  bill 
of  exceptions  by  way  of  amendment  at  the 
time  of  the  hearing  of  defendant's  motion  to 
settle  the  bill,  and  defendant  objected  to  Its 
being  Included  In  the  bill  on  the  grounds  that 
"the  district  attorney  had  failed  to  prepare 
and  present  the  proposed  amendment,"  and, 
also,  "on  the  further  ground  that  defendant's 
proposed  bill  of  exceptions  contained  a  cor- 
rect copy  of  all  the  proceedings  had  before 
the  committing  magistrate  as  taken  down  by 
the  shorthand  reporter,"  etc.  Appellant  con- 
tends that  we  should  rule  upon  his  excep- 
tions to  the  settlement  of  the  bill  of  excep- 
tions by  the  trial  Judge  and  exclude  the  Jus- 
tice's docket  from  consideration  in  passing 
upon  the  trial  court's  action  in  denying  de- 
fendant's motion  to  set  aside  the  information. 
This  we  cannot  do.  The  statute  (Pen.  Code, 
§  1174)  provides  relief  for  a  party  who  claims 
that  the  trial  Judge  has  refused  to  settle  the 
bill  of  exceptions  In  accordance  with  the 
facts.  Defendant  did  not  avail  himself  of 
the  remedy  thus  provided,  and  we  must  take 
the  bill  as  we  find  it  and  the  statements  in 
it  as  being  absolute  verity.  People  v.  Gold- 
enson,  76  Cal.  328,  351,  19  Pac.  161.  If  the 
matter  were  one  which  we  could  consider 
at  this  time  and  In  this  way,  we  should  still 
be  compelled  to  hold  that  against  the  objec- 
tions made  by  defendant  the  trial  court  was 
still  Justified  in  Its  ruling  on  the  motion. 
The  first  objection  is  met  by  the  physical 
fact  that  the  amendment  was  present  and 
made  a  part  of  the  bill.  There  is  no  prepara- 


tion and  service  of  amendments  by  a  district 
attorney  required  by  section  1174.  The  ex- 
cerpt presented  as  all  the  proceedings  at  tb* 
preliminary  examination  shows  on  its  fact 
tbat  it  is  not  all  of  the  proceedings  beforv 
the  magistrate.  It  contains  no  certificate  of 
the  reporter,  and,  even  If  it  did,  this  would 
make  It  but  prima  facie  evidence  of  the  mat 
ters  which  it  contained.  People  v.  Cox,  7»; 
Cal.  281,  18  Pac.  332.  If  the  stipulation  b* 
considered  as  supplying  the  omission,  it  doe* 
not  negative  the  fact  tbat  the  court  folly  in- 
formed the  defendant  as  to  his  right  to  coun- 
sel and  all  other  rights.  We  are  not  depend- 
ent upon  the  Justice's  docket  in  order  to  sus- 
tain the  ruling  of  the  trial  court  on  the  mo- 
tion to  dismiss  the  information. 

In  support  of  the  demurrer  to  the  Informa- 
tion, it  is  contended  that  the  information  is 
defective  because  it  designates  the  crime 
committed  as  an  "assault  with  a  deadly 
weapon  with  the  Intent  to  commit  murder."* 
The  name  given  the  offense  is  not  material 
if  the  facts  charging  an  offense  be  clearly 
stated.  People  v.  Morley  (Cal.  App.)  97  Pac. 
84;  People  v.  Epplnger,  105  Cal.  38,  38  Pac. 
538.  The  designation  of  the  crime  here  used 
has  been  expressly  held  not  to  constitute  a 
charging  of  more  than  one  offense  (People 
v.  Beam,  66  Cal.  394,  5  Pac.  677),  and  the  de- 
murrer was  properly  overruled.  The  in- 
structions requested  by  the  defendant  relat- 
ing to  the  intent  necessary  in  establishing 
the  crime  of  assault  with  Intent  to  commit 
murder  became  immaterial  and  their  refusal 
harmless  and  nonprejudicial,  since  the  ver- 
dict of  the  Jury  was  for  the  minor  offense  of 
assault  with  a  deadly  weapon.  People  v. 
Green,  1  Cal.  App.  432,  82  Pac  544.  The 
refusal  to  give  the  definitions  of  murder  and 
manslaughter  was  not  prejudicial  for  the 
same  reason. 

The  instruction  predicated  upon  self-de- 
fense was  also  properly  refused.  If  given, 
it  would  have  instructed  the  Jury  that  the  de- 
fendant was  Justified  in  killing  Chappell  if 
"he  believed  himself  in  danger  of  suffering 
bodily  harm  and  Injury  from  Chappell." 
This  would  have  eliminated  all  element  of 
the  character  of  the  injury  threatened  and 
the  reasonableness  of  the  belief  upon  de- 
fendant's part.  Pen.  Code,  Si  197,  19a  The 
question  asked  of  the  witness  Ashton  by  de- 
fendant on  cross-examination  was  not  di- 
rectly in  line  with  the  apparent  purpose  of 
his  direct  examination,  but  was  well  within 
the  scope  of  proper  cross-examination  and 
the  objection  of  the  district  attorney  should 
have  been  overruled,  but  it  is  clear  that  the 
ruling  of  the  court  In  sustaining  the  objec- 
tion did  not  prejudice  the  defendant  m  any 
way.  The  question  sought  to  elicit  evidence 
that  defendant  was  Intoxicated  at  the  time 
of  the  shooting.  This  appears  by  the  testi- 
mony of  other  witnesses,  and  was  not  con- 
troverted. On  redirect  examination  of  one  of 
the  witnesses  for  the  people  the  district  at- 
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toraey  asked  the  question:  "Did  you  see 
Chappell  [the  complaining  witness]  and  the 
defendant  shake  hands  and  make  up  before 
the  shooting  occurred?"  To  this  the  witness 
replied:  "No,  sir;  I  did  not"  Also,  the 
question:  "Do  you  remember  anything  being 
said  about  making  up?"  To  this  the  witness 
replied:  "Only  when  the  defendant  asked  the 
first  time  to  shake  hands."  Thereupon  the 
district  attorney  stated  that  he  would  re- 
fresh the  witness'  memory  from  notes  taken 
at  the  preliminary  examination.  To  this  the 
defendant  objected  on  the  ground  that  it  was 
a  cross-examination  by  the  prosecution  of  its 
own  witness.  The  objection  was  overruled, 
and  the  district  attorney  proceeded  to  read  as 
follows  (giving  the  page  of  the  transcript): 
"And  Chappell  would  not  have  anything  to 
do  with  him,  so  he  went  over  there  and  sat 
down  and  the  surveyors  got  around  him  and 
got  to  talking  to  him,  and  they  made  it  up  to 
have  a  drink  and  to  make  friends,  I  think.  I 
never  paid  much  attention  to  that  part  of 
the  fracas."  The  witness  thereupon  said: 
"I  do  not  remember  making  any  such  state- 
ment as  that  I  know  there  was  words  spok- 
en about  all  have  a  drink.  The  gang  walked 
up  to  have  a  drink  while  the  defendant  walk- 
ed in  the  back  room  to  get  his  coat  I 
never  saw  no  hand  shaking  or  anything  of 
that  kind."  As  said  in  the  Durrant  Case,  116 
Cal.  213,  48  Pac.  84:  "The  witness  would 
have  had  the  undoubted  right  to  read  his 
testimony  given  upon  the  examination  for 
the  purpose  of  refreshing  his  memory.  Code 
Civ.  Proc.  §  2047.  Such  a  transcript  may  at 
least  be  regarded  as  a  private  memorandum. 
Reid  v.  Held,  73  Cal.  206,  14  Pac.  781.  When 
a  witness  called  by  a  party  fails  to  testify 
to  matters  previously  within  his  recollection, 
or  gives  evidence  In  apparent  variance  with 
that  formerly  given,  it  is  not  incumbent  up- 
on the  party  producing  the  witness  to  wait 
for  the  assaults  of  the  cross-examination  to 
expose  seeming  Inconsistencies  and  discrep- 
ancies. While  he  may  not  impeach  his  wit- 
ness (saving  under  certain  exceptional  cir- 
cumstances), he  may  with  propriety  refresh 
his  recollection,  to  the  end  that  the  witness 
and  his  present  evidence  may  both  be  put 
fairly  and  in  their  proper  light  before  the 
jury."  On  the  other  hand,  a  pretense  of  re- 
freshing the  memory  from  such  a  transcript 
cannot  be  made  a  subterfuge  to  get  before 
the  jury  incompetent  evidence  and  state- 
ments which  tend  to  make  a  case  for  the  peo- 
ple. People  v.  Creeks,  141  Cal.  682,  75  Pac. 
101.  If  the  circumstances  of  the  case  at  bar 
bring  it  within  the  rule  of  the  case  last  cit- 
ed, there  Is  no  objection  here  upon  which  we 
can  say  the  ruling  of  the  trial  court  was  er- 
roneous. If  it  Is  meant  by  the  objection  that 
the  district  attorney  was  "cross-examining 
his  own  witness"  that  he  was  endeavoring  to 
impeach  him,  this  was  not  done.  The  state- 
ments of  the  witness  in  the  two  records  are 
easily  reconcilable,  and  It  cannot  be  said  that, 


as  explained  by  the  witness,  the  evidence 
read  from  the  transcript  of  the  testimony 
taken  at  the  preliminary  examination  in  any 
manner  prejudiced  the  case  of  the  defendant 
People  v.  Majolne,  144  Cal.  303,  77  Pac.  952. 
We  do  not,  however,  think  the  facts  of  this 
case  bring  It  within  the  rule  declared  in 
People  v.  Creeks,  and  see  no  good  reason  for 
impugning  the  motives  and  good  faith  of  the 
district  attorney,  as  the  record  discloses  noth- 
ing from  which  the  Inference  can  be  drawn 
that  he  Intended  to  do  more  than  call  the 
attention  of  the  witness  to  what  appeared  to 
him  to  be  an  apparent  discrepancy  between 
the  testimony  of  the  witness  on  the  trial 
and  that  at  the  preliminary  examination 
with  the  view  to  reconciling  them  and  ascer- 
taining the  real  facts.  Tbe  case  for  the 
prosecution  was  not  strengthened  by  the  mat- 
ter read  from  the  transcript 

No  prejudicial  error  appearing  in  the  rec- 
ord, the  Judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


PEOPLE  v.  CLAUDIUS.    (Or.  90.) 
(Court  of  Appeal,  Second  District,  California. 
Aug.  7,  1908.) 

1.  Cbiminax.  Law— Time  fob  TbiaIi— Consent 
to  Delay. 

Though  defendant  was  not  brought  to  trial 
within  60  days  after  the  filing  of  the  informa- 
tion, yet  his  consent,  within  such  time,  that  the 
trial  should  be  set  for  the  date  fixed,  relieved 
the  prosecution,  on  the  motion  to  dismiss,  of  the 
necessity  of  showing  other  good  reason  why  the 
motion  should  be  denied. 

2.  Abduction  —  Fob  Pbostitution  —  Evi- 
dence. 

Evidence  on  a  prosecution  for  taking  away 
from  the  custody  of  the  mother,  and  without 
her  consent  an  unmarried  female  under  the  age 
of  18  years  for  the  purpose  of  prostitution,  held 
sufficient  to  warrant  a  conviction,  on  the  prin- 
ciple that  one  is  presumed  to  contemplate  the 
probable  consequences  of  his  acts,  though  de- 
fendant and  the  girl  testified  that  it  was  under- 
stood between  them  that  she  should  not  engage 
in  prostitution,  and  there  was  no  direct  evidence 
that  she  did  practice  public  prostitution. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Abduction,  §  22.] 

8.  Same. 

On  a  prosecution  for  taking  away  a  girl 
for  the  purpose  of  prostitution,  evidence  that, 
before  defendant's  acquaintance  with  the  girl, 
he  had  been  married  to  and  had  lived  with  a 
prostitute,  is  competent  on  the  question  of  the 
intent  reasonably  to  be  inferred  from  his  rela- 
tion with  the  girl,  and  his  object  in  placing  her 
under  the  surroundings  shown. 

IEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  1,  Abduction,  8  19.] 

4.  Sake. 

On  a  prosecution  for  taking  away  a  girl 
for  the  purpose  of  prostitution,  the  costume  pro- 
vided her  by  the  keeper  of  the  resort  in  which 
defendant  placed  her,  ostensibly  as  a  dancing 
girl,  is  admissible  as  bearing  on  the  Intent  ana 
object  in  recruiting  for  the  place. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 
James  Budd  Claudius  appeals  from  a  con- 
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v  let  ion,  and  from  an  order  denying  a  motion 
for  a  new  trial.  Affirmed. 

R.  W.  Richardson  and  Richardson  &  Mar- 
tin, for  appellant  U.  8.  Webb,  Atty.  Gen., 
and  George  Beebe,  Deputy  Atty.  Gen.,  for  the 
People. 

ALLEN,  P.  J.  Appeal  by  defendant  from 
a  judgment  of  conviction,  and  from  an  order 
denying  a  new  trial. 

The  Information,  filed  October  9,  1907, 
charged  the  defendant  with  unlawfully  tak- 
ing away  from  the  custody  of  the  mother, 
and  without  her  consent,  an  unmarried  fe- 
male under  the  age  of  18  years  for  the  pur- 
pose of  prostitution.  Within  the  60  days 
next  ensuing  after  the  date  of  filing  the  In- 
formation the  cause,  by  consent,  was  set  for 
trial  December  9th,  at  which  date  It  was 
commenced  and  thereafter  concluded  on  De- 
cember 12,  1907.  While  It  is  true  that  the 
defendant  was  not  brought  to  trial  within 
60  days  after  the  filing  of  the  information, 
yet  his  consent  that  the  trial  should  be  set 
for  the  date  fixed  obviated  the  necessity  up- 
on the  part  of  the  people  of  showing  upon 
the  motion  to  dismiss  other  good  cause  why 
the  motion  should  be  denied. 

It  Is  claimed  upon  this  appeal  that  the 
evidence  contained  In  the  record  Is  insuffi- 
cient to  warrant  a  verdict  of  guilty  as  charg- 
ed. It  Is  disclosed  by  the  evidence  that  this 
young  girl,  claimed  to  have  been  abducted, 
was  of  that  class  who  frequent  the  public 
dance  balls  of  Los  Angeles,  where  she  met 
the  defendant,  a  young  man  who,  while  but 
24  years  of  age,  had  been  once  married  to 
and  lived  with  a  woman  whom  he  conceded 
was  a  prostitute,  but  who  had  procured  an 
annulment  of  the  marriage  before  defend- 
ant's relations  with  the  girl  began.  The 
usual  results  which  are  to  be  expected  from 
a  dance  hall  acquaintance  followed.  Shortly 
after  they  had  commenced  their  Illicit  rela- 
tions, the  defendant  accepted  employment  as 
floor  manager  from  one  Moore,  the  keeper  of 
a  disreputable  resort  at  Bakersfleld.  He  and 
the  girl  accompanied  Moore  to  Bakersfleld, 
where  she  entered  the  house  as  one  of  the 
dancing  girls  kept  for  the  entertainment  of 
customers  and  after  the  dance  to  sell  drinks. 
Above  this  dance  hall  rooms  were  provided 
where  the  girls,  engaged  In  dancing  and  sell- 
ing drinks  during  the  early  part  of  the  even- 
ing, were  permitted  to  entertain  their  ad- 
mirers after  the  bar  closed,  and  to  retain 
money  earned  by  them  in  such  rooms.  De- 
fendant and  this  young  girl  occupied  one  of 
these  rooms  during  their  stay  in  Bakersfleld. 
It  Is  not  shown  by  direct  evidence  that  she 
actually  practiced  public  prostitution,  and 
both  defendant  and  the  girl  testify  that  it 
was  understood  between  them  that  she 
should  not  engage  In  prostitution,  although  it 
is  shown  that  the  other  girls  similarly  situ- 
ated did,  and  the  rooms  were  maintained  for 
that  purpose.    The  girl  gave  all  the  money 


she  earned  to  defendant,  and  Moore  provided 
her  with  a  striking  costume  In  which  she 
appeared  at  the  dances.  This  costume  was 
In  evidence  and  exhibited  to  the  Jury.  We 
make  this  rather  extended  statement  of  facts 
to  Illustrate  the  conditions  surrounding  this 
girl,  for  which  defendant  was  responsible, 
and  which  he  knew  existed  before  he  took 
her  there,  and  to  demonstrate  that  the  Jury 
were  warranted,  even  In  the  absence  of  di- 
rect evidence,  in  finding  that  the  girl  was 
taken  away  for  the  purpose  of  prostitution. 
Men  of  average  Intelligence  could  not  have 
found  otherwise.  To  say  that  the  conduct  of 
the  defendant  in  relation  to  this  girl  was  not 
satisfactory  evidence  of  the  intent  charged, 
notwithstanding  their  joint  protest,  would 
be  to  destroy  the  force  of  the  established 
principle  that  one  Is  conclusively  presumed 
to  contemplate  the  probable  consequences  of 
his  own  acts.  The  intent  charged  was  a 
matter  of  fact  which  was  for  the  Jury  to  de- 
termine, and  with  their  determination  we 
are  perfectly  satisfied. 

The  court  did  not  err  in  permitting  evi- 
dence of  defendant's  statements  to  the  effect 
that,  before  his  acquaintance  with  the  girl, 
be  had  been  married  to  and  had  been  living 
with  a  prostitute.  It  was  competent  as  tend- 
ing to  show  to  the  jury  the  Intent  reasonably 
to  be  inferred  from  defendant's  relation  with 
this  young  girl  and  the  object  sought  to  be 
attained  by  him  in  placing  her  under  the  sur- 
roundings shown.  Humiliating  as  it  may  be, 
courts  and  juries  cannot  close  their  eyes  to 
the  fact  that  among  the  degenerates  in  all 
cities  has  grown  up  a  class  who  live  upon 
tbe  shame  of  women,  and  while  it  cannot  be 
classed  as  a  business,  yet  It  has  become  so 
widespread  that  in  a  case  like  this,  where 
there  Is  involved  tbe  intent  with  which  the 
defendant  acted,  it  was  proper  to  show  that 
from  his  previous  conduct  and  life  he  was 
of  that  class,  and  that  In  the  prosecution  of 
that  nefarious  calling  he  induced  this  girl 
to  enter  a  life  from  which  but  one  result 
could  be  anticipated. 

The  record  discloses  no  impropriety  in  any 
statement  made  by  tbe  court  during  the  prog- 
ress of  the  trial,  nor  any  language  by  the 
district  attorney  not  warranted  from  the 
facts  In  evidence! 

The  admission  in  evidence  of  the  costume 
provided  by  Moore  for  these  women  in  his 
employ  was  proper,  that  the  Jury  might  have 
before  them  the  whole  of  the  surroundings 
into  which  this  girl  was  placed,  and  that  it 
might  more  Intelligently  determine  the  In- 
tent and  object  of  those  charged  with  recruit- 
ing victims  for  this  den  of  vice. 

The  instructions  given  by  the  court  em- 
bodied the  law  upon  the  particular  subjects, 
and  none  so  given  Is  open  to  criticism. 

We  perceive  no  prejudicial  error  In  the 
record,  and  the  judgment  and  order  are  af- 
firmed. 

We  concur:  SHAW,  J.;  TAGGART,  J. 
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PEOPLE  T.  QUIJADA.    (Cr.  1,449.) 
(Supreme  Court  of  California.   Aug.  31,  1908.) 

1.  Criminal  Law  —  Filing  Information  — 
Time  of  Filing. 

Under  Pen.  Code,  §  1382,  requiring  a  dis- 
missal when  a  person,  held  to  answer,  nas  not 
been  informed  against  or  indicted  within  30 
days,  unless  good  cause  be  shown,  tho  fact  that 
an  important  witness  was  unable  to  attend  the 
grand  jury  session  and  give  evidence  within  that 
time  was  good  cause  for  not  dismissing  the  pros- 
ecution. 

2.  8 AMI. 

Where  a  demurrer  is  sustained  to  an  indict- 
ment, and  accused  is  remanded  to  await  the  ac- 
tion of  a  subsequent  grand  jury.  Pen.  Code,  5 
1382,  providing  that  when  a  person  is  held  to 
answer  for  a  public  offense,  if  an  indictment  or 
information  be  not  found  or  filed  within  30  days 
thereafter,  the  court  must  order  the  prosecu- 
tion dismissed,  unless  good  cause  to  the  con- 
trary is  shown,  has  no  application. 

8.  Same— Dismissal— Effect. 

Under  Pen.  Code,  §  1387,  making  an  order 
for  the  dismissal  of  an  action  a  bar  to  an- 
other prosecution,  if  it  is  a  misdemeanor,  un- 
less such  order  is  explicitly  made  for  the  pur- 
pose of  amending  the  complaint,  but  providing 
that  such  a  dismissal  shall  not  be  a  bar  if  the 
offense  is  a  felony,  in  a  prosecution  for  assault 
with,  a  deadly  weapon  while  confined  in  the 
penitentiary,  an  order  of  the  court,  after  sus- 
taining a  demurrer  to  the  first  indictment,  dis- 
charging defendant  from  the  custody  of  the  sher- 
iff and  remanding  him  to  the  custody  of  the  war- 
den until  a  second  indictment  was  returned,  did 
not  amount  to  a  formal  dismissal,  and  was  not 
a  bar  to  a  second  indictment 

4.  Same. 

Under  the  direct  provisions  of  Pen.  Code,  § 
1008,  a  direction  of  the  court  that  the  case  be 
submitted  to  another  grand  jury  prevents  an  or- 
der of  dismissal  from  operating  as  a  final  judg- 
ment and  bar  to  a  subsequent  prosecution. 

5.  Same  —  Appeal  —  Grounds  of  Motion  to 
Dismiss. 

In  a  criminal  prosecution,  an  objection  that 
a  grand  juror  was  not  qualified  to  act  because 
he  had  been  discharged  as  a  trial  juror  within 
the  year,  which  was  not  one  of  the  grounds  of 
defendant's  motion  to  set  aside  the  indictment 
or  to  dismiss,  is  not  in  strictness  entitled  to 
consideration  upon  appeal. 

6.  Grand  Jury— Validity  —  Qualifications 
of  Grand  Juror— Effect. 

Even  if  Code  Civ.  Proc.  §  199,  subd.  3,  pro- 
viding that  a  person  is  not  competent  to  act  as 
a  juror  who  has  been  discharged  as  a  juror,  by 
any  court  of  record,  within  a  year,  or  who  has 
been  drawn  as  a  grand  juror  fn  such  court  with- 
in a  year,  renders  a  trial  juror  who  has  been 
discharged  within  a  year  incompetent  to  sit 
upon  a  grand  jury,  this  fact  does  not  affect  the 
validity  of  the  indictment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Grand  Jury,  |  15.] 

7.  Citizens— Citizenship— Evidence. 

The  prior  naturalization  and  citizenship  of 
grand  jurors  was  established  by  the  admission 
In  evidence  of  the  judgments  of  naturalization, 
and  by  a  showing  of  their  exercise  of  the  rights 
and  duties  of  citizenship. 

8.  Assault  and  Battery— Assault  with  In- 
tent to  Kill — Statute — Constitutional- 
ity. 

Pen.  Code,  §  246,  imposing  the  death  penal- 
ty upon  a  person  undergoing  a  life  sentence  in 
the  state  prison,  who,  with  malice  aforethought, 
assaults  another  with  a  deadly  weapon,  is  con- 
stitutional. 
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In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;  E.  C.  Hart,  Judge. 

Francisco  Quijada  was  convicted  of  assault 
with  a  deadly  weapon  while  confined  in  the 
State  Penitentiary,  and  he  appeals.  Affirmed. 

W.  H.  Renfro,  for  appellant  U.  S.  Webb. 
Atty.  Gen.,  and  J.  Charles  Jones,  for  the 
People. 

HEN  SHAW,  J.  Defendant  was  indicted  by 
the  grand  jury  of  the  county  of  Sacramento 
for  an  assault  with  a  deadly  weapon,  with 
malice  aforethought,  while  undergoing  a  life 
sentence  in  the  State  Prison  at  Folsom — an 
offense  defined  by  section  246  of  the  Penal 
Code.  He  was  tried  and  found  guilty,  and 
the  death  penalty  was  imposed  He  has  ap- 
pealed from  the  judgment,  and  from  the  or- 
der denying  his  motion  for  a  new  trial. 

The  defendant  was  tried  under  an  indict- 
ment found  and  returned  on  the  10th  day  of 
August  1906.  He  had  been  indicted  by  a 
previous  grand  Jury  on  the  11th  day  of  April, 
1905.  His  demurrer  to  this  earlier  Indict- 
ment was  sustained,  and  the  court,  being  of 
the  opinion  that  the  objection  upon  which 
the  demurrer  was  founded  could  be  obviated, 
directed  the  submission  of  the  matter  to  an- 
other grand  Jury.  This  latter  order  was 
made  upon  the  26th  day  of  June,  1905,  so 
that  more  than  90  days  elapsed  between  that 
date  and  the  day  upon  which  the  second  in- 
dictment was  returned.  Prior  to  the  find- 
ing of  the  last  Indictment  the  defendant 
moved  the  court  for  an  order  discharging 
him  from  the  custody  of  the  sheriff  of  Sacra- 
mento county,  and  directing  that  he  be  re- 
turned to  the  custody  of  the  warden  of  the 
State  Prison  at  Folsom,  upon  the  ground  that 
no  indictment  had  been  returned  against  him 
within  30  days.  He  renewed  this  same  appli- 
cation in  different  form  upon  the  trial,  bas- 
ing it  upon  section  1382  of  the  Penal  Code,  to 
the  effect  that  the  court,  unless  good  cause  to 
the  contrary  is  shown,  must  order  the  prose- 
cution to  be  dismissed,  when  a  person  has 
been  held  to  answer  for  a  public  offense,  if 
an  indictment  is  not  found  or  Information 
filed  against  him  within  30  days  thereafter. 
The  court  denied  the  motion,  and  properly. 
In  the  first  place,  good  cause  was  shown,  it 
being  established  that  an  important  witness. 
Jolly,  was  unable  to  attend  the  session  of  the 
grand  Jury  and  give  his  evidence  earlier 
than  he  did  But  the  section  itself  has  no 
application  to  a  case  such  as  this,  where  a 
demurrer  to  an  indictment  has  been  sustain- 
ed, and  the  prisoner  remanded  to  custody  to 
await  the  action  of  a  subsequent  grand  Jury. 
It  was  decided,  as  to  a  second  information, 
In  People  v.  Lee  Look,  143  Cal.  221,  76  Pac. 
1028,  that  the  30-day  provision  had  no  ap- 
plication, and  the  same  rule  pertains  to  a 
second  Indictment.  See,  also,  People  v.  Lun- 
din,  120  Cal.  311,  52  Pac.  807.  It  appears 
that  the  court,  upon  a  writ  of  habeas  corpus, 
discharged  the  defendant  from  the  custody 
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of  the  sheriff  of  Sacramento  county,  and  re- 
manded him  to  the  custody  of  the  warden  at 
Folsom,  before  the  second  indictment  had 
been  returned.  It  is  contended  that  this  or- 
der amounts  to  a  formal  dismissal  of  the 
charge,  and  is  a  bar  to  the  second  indict- 
ment But  this  is  in  direct  conflict  with  the 
provision  of  section  1387  of  the  Penal  Code, 
and,  moreover,  a  direction  of  the  court  that 
the  case  be  submitted  to  another  grand  jury 
prevents  an  order  of  dismissal  from  operat- 
ing as  a  final  judgment  and  bar  to  further 
prosecution.  Pen.  Code,  §  1008;  People  v. 
Clarke,  42  Cal.  623;  People  v.  Breen,  130 
Cai  75,  62  Pac.  408;  People  v.  Kerrick,  144 
Cal.  46,  77  Pac.  711;  People  v.  Smith,  143 
Cal.  597,  77  Pac.  449.  The  motion  to  dismiss 
was,  therefore,  properly  denied.  Appellant 
contends  that  a  grand  Juror,  Thomas  Waite, 
was  Incompetent  to  act  as  a  grand  Juror,  for 
the  reason  that  he  failed  to  possess  the  qual- 
ifications prescribed  by  section  199,  subd.  3, 
Code  Civ.  Proc.,  in  that  he  had  been  dis- 
charged as  a  trial  juror  within  the  year. 
This  was  not  one  of  the  grounds  of  his  mo- 
tion to  set  aside  the  Indictment  or  to  dismiss, 
and,  in  strictness,  is  not  entitled  to  consid- 
eration upon  this  appeal  (People  v.  Renfrow, 
41  Cal.  39;  Shields  v.  State,  149  Ind.  400, 
49  N.  El  361 ;  Southern  Pacific  Co.  v.  Rauh, 
49  Fed.  701,  1  C.  C.  A.  416),  but  owing  to  the 
extreme  gravity  of  the  case,  appellant's  prop- 
osition may  be  considered  upon  its  merits. 
Section  199,  subd.  3,  Code  Civ.  Proc,  touching 
the  incompetency  of  Jurors,  declares  that, 
"A  person  is  not  competent  to  act  as  a  Juror : 
*  *  •  (3)  Who  has  been  discharged  as  a  juror 
by  any  court  of  record  in  this  state  within  a 
year,  as  provided  In  section  203  of  this  Code, 
or  who  has  been  drawn  as  a  grand  juror  in 
any  such  court  as  such  within  a  year  and 
been  discharged."  This  provision  seems  to 
have  reference  to  the  Incompetency  of  one 
to  act  as  a  trial  Juror,  and  renders  incom- 
petent to  serve  on  a  trial  jury,  either  a  trial 
juror  who  has  served  and  been  discharged 
within  a  year,  or  one  who  has  served  as  a 
grand  juror;  but,  if  it  does  render  incompe- 
tent to  sit  upon  a  grand  jury  a  trial  juror 
who  has  been  discharged  within  the  year, 
this  fact  does  not  affect  the  validity  of  the 
Indictment.  Ex  parte  Ruef,  150  Cal.  665, 
89  Pac.  605.  Appellant's  further  objection  to 
certain  of  the  grand  Jurors  that  they  were 
aliens  was  overcome  In  each  Instance  by  evi- 
dence of  their  naturalization  and  citizenship. 
This  proof  was  established  by  the  admission 
in  evidence  of  the  judgments  of  naturaliza- 
tion, and  by  a  showing  of  their  exercise  of 
the  rights  and  duties  of  citizenship.  People 
v.  Freeland,  6  Cal.  98;  People  v.  Roberts,  6 
Cal.  215 ;  Boyd  v.  State  of  Nebraska,  143  U. 
S.  178,  12  Sup.  Ct.  375,  36  L.  Ed.  103 ;  Nalle 
v.  Fenwlck,  4  Rand.  (Va.)  585;  Providence 
Gold  Mining  Co.  v.  Burke,  6  Ariz.  323,  57 
Tac.  641. 

The  last  point  urged  by  appellant  is  that 
section  246  of  the  Penal  Code  is  unconstitu- 
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tional.  The  arguments  advanced  In  support 
of  this  proposition  received  due  consideration 
by  this  court  in  People  v.  Finley  (Cal.)  94 
Pac.  248,  and  it  was  there  decided  that  the 
law  was  constitutional.  We  perceive  no  rea- 
son to  change  our  views  upon  this  question. 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
ANGELLOTTT,  J.;   SLOSS,  J. 


ELLSWORTH  v.  KNOWLES  et  aL 
(Civ.  513.) 

(Court  of  Appeal,  First  District,  California. 
Aug.  13,  1908.) 

1.  Customs  and  Usages  —  Explanation  of 
Contract  —  Terms  of  Payment  —  Admissi- 
bility—"Sight  Draft  Against  Papers." 

Under  Code  CSv.  Proc  f  1870,  subd.  12, 
providing  that  usage  is  admisible  only  when 
necessary  to  explain  the  character  of  a  contract 
and  for  that  purpose,  the  usage  of  the  trade  was 
admissible  to  show  that  a  sale  of  apricots  "sight 
draft  against  papers"  meant  that  the  seller 
should  snip  the  goods  and  receive  payment  only 
on  presentation  of  shipping  receipt  or  bill  of 
lading  showing  shipment. 

n Note.— For  cases  in  point,  see  Cent.  Dig. 
},  Customs  and  Usages,  §8  30-33.] 

2.  Sales  —  Performance  —  Waiver  —  Provi- 
sion for  Parties'  Benefit. 

A  provision  in  a  contract  for  purchase  of 
apricots  requiring  the  "buyer  to  furnish  lace 
paper  with  usual  allowance  for  same,"  being, 
under  the  testimony,  for  the  buyer's  benefit, 
could  be  waived  by  permitting  the  seller  to  use 
his  own  lace  paper. 

8.  Contracts  —  Performance  —  Waiver  — 

Provision  for  Own  Benefit. 

One  may  waive  a  contract  provision  made 
for  his  own  benefit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §8  1480-1492.] 

4.  Sales— Performance— Sufficiency. 

Where  apricots  were  sold  for  August  ship- 
ment, the  buyer  to  furnish  the  labels  free,  if 
they  were  supplied  before  needed  and  before  the 
seller  was  ready  to  fill  the  order,  and  were  re- 
ceived and  used  by  him,  he  cannot  complain 
that  the  buyer  did  not  furnish  them  during  Au- 
gust. 

5.  Words  and  Phrases— "Pound"— "Kilo." 

The  words  "pound"  and  "kilo"  designate 
units  of  weight  of  different  systems;  a  pound 
being  the  unit  of  weight  in  the  system  in  most 
common  use  in  this  country,  while  the  word 
"kilo"  iB  an  abbreviation  of  the  word  "kilo- 
gram," which  is  the  unit  of  weight  of  a  system 
not  in  such  common  use  in  this  country,  but 
well  known  and  understood. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  3931.] 

6.  Sales  —  Pleading  —  Variance  Between 
Allegations  and  Proof— Pleading  Con- 
tract. 

The  complaint  in  an  action  for  breach  of 
contract  alleged  that  defendant  agreed  to  aell 
plaintiff  a  certain  number  of  12%  "pound  kilo" 
boxes  of  apricots,  but  the  written  contract  call- 
ed for  a  certain  number  of  12%  "kilo"  boxes  of 
apricots,  and  the  trial  court  based  its  findings 
on  the  capacity  of  the  boxes  as  shown  by  the 
contract.  The  uncertainty  of  the  complaint  was 
not  attacked  either  by  demurrer  or  objection 
to  evidence.  Held  that,  while  the  allegation  as 
to  capacity  was  uncertain  and  contradictory. 
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under  the  circumstances,  the  finding  of  the  trial 
,  court  that  the  capacity  was  in  accordance  with 
the  contract  by  rejecting  the  word  "pound"  was 
proper;  the  variance  not  being  fatal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §5  1166-1169.] 

7.  Wobdb  and  Phrases — "Kilo." 

A  kilo  is  the  equivalent  of  2.20462125 
pounds,  or  practically  2%  pounds. 

8.  Sales — Damages  —  Measure  —  Breach  or 
Contract — Interest — Sale  or  Goods. 

By  Civ.  Code,  §  3308,  the  measure  of  dam- 
ages for  breach  of  a  seller's  agreement  is  the 
excess  of  the  value  of  the  property  to  the  buyer 
over  the  amount  he  agreed  to  pay  for  it,  and 
section  3311  provides  the  measure  of  damages 
for  breach  of  a  buyer's  agreement  to  accept,  but 
neither  section  in  terms  allows  interest.  Sec- 
tion 3357,  of  the  same  chapter,  provides  that  the 
damages  provided  in  this  chapter  are  exclusive 
of  interest,  except  where  otherwise  expressly 
provided.  Held,  that  interest  should  not  have 
been  allowed  on  damages  for  a  seller's  breach 
of  contract. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  John  E.  Richards,  Judge. 

Action  by  E.  A.  Ellsworth  against  W.  G. 
Know  lea  and  another,  copartners  under  the 
name  of  Knowles  Bros.  Prom  a  judgment 
for  plaintiff  and  the  refusal  of  a  new  trial, 
defendants  appeal.    Affirmed  as  modified. 

William  B.  Hardy,  for  appellants.  Leo  B. 
Archer  and  Wm.  P.  Veuve,  for  respondent. 

HALL,  J.  Appeal  from  judgment  and  or- 
der denying  defendants'  motion  for  new  trial. 

Plaintiff  recovered  judgment  for  the  sum 
of  (912.50  as  damages  for  failure  of  defend- 
ants to  deliver  certain  apricots  bought  by 
plaintiff  from  defendants  in  1905,  and  which 
they  never  delivered.  Plaintiff  was  engaged, 
in  the  business  of  drying,  packing,  and  deal- 
ing in  fruits  at  Niles,  in  Alameda  county, 
while  defendants  were  engaged  in  a  similar 
business  at  San  Jose,  in  Santa  Clara  county. 
The  contract,  the  breach  of  which  gave  rise 
to  this  action,  is  contained  in  two  letters, 
one  sent  by  plaintiff  to  defendants,  and  one 
in  reply  sent  by  defendants  to  plaintiff.  They 
are  as  follows:  "Niles,  Cal.,  July  6th,  1905. 
Knowles  Bros.,  San  Jose,  Cal.  Dear  Sirs: 
We  herewith  confirm  purchase  from  you  of 
one  car  1850-12%  kilo  boxes  of  choice  apri- 
cots at  5%,  boxed,  less  5%.  Buyer  to  fur- 
nish lace  paper  with  usual  allowance  for 
same ;  buyer  also  to  furnish  labels  free.  Au- 
gust shipment  Payment  sight  draft  against 
papers.  Respectfully  yours,  Edw.  A.  Ells- 
worth." And:  "San  Jose,  Cal.,  July  8th, 
1905.  Mr.  E.  A.  Ellsworth,  Niles,  Cal.  Gen- 
tlemen: Your  favor  of  the  6th  Inst,  to  hand, 
confirming  purchase  of  1850  12%  kilo  boxes 
choice  apricots  at  5%  cts.  boxed  less  5%. 
Buyer  to  furnish  lace  papers  with  usual  al- 
lowance, labels  to  be  furnished  by  buyer  free, 
August  shipment,  sight  draft  against  docu- 
ments. This  is  in  order,  and  will  receive  our 
best  attention.  Yours  very  truly,  Knowles 
Bros."  The  apricots  were  to  be  dried,  and 
the  price  was  5%  cents  per  pound.  About 
this  there  is  no  dispute.  Defendants  never 
delivered  the  apricots;  and  though  plaintiff 
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sought  to  obtain  a  delivery  of  the  apricots, 
and  both  wrote  to  and  called  on  defendants, 
urging  delivery,  he  never  made  any  tender 
of  payment  therefor. 

The  principal  point  of  controversy  between 
the  parties  relates  to  the  proper  interpreta- 
tion of  the  contract.  Defendants  contend 
that  delivery  and  payment  were  to  be  con- 
current acts,  and  that  they  could  not  be  put 
in  default  without  a  demand  for  delivery,  ac- 
companied by  tender  of  payment  Plaintiff, 
on  the  other  hand,  contends  that  the  con- 
tract required  the  seller  to  deliver  the  apri- 
cots at  his  nearest  shipping  station  (San  Jose) 
f.o.b.,  procure  a  bill  of  lading,  and  that  pay- 
ment should  be  made  on  presentation  of  sight 
draft  and  bill  of  lading  showing  shipment  of 
fruit  The  complaint  was  framed  upon  this 
latter  theory  of  the  contract,  which  was 
adopted  by  the  trial  court,  and  findings  and 
judgment  followed  in  accordance  therewith. 
In  this  we  think  the  trial  court  was  cor- 
rect The  words  "August  shipment,  payment 
sight  draft  against  papers,"  strongly  suggest 
that  the  seller  was  to  ship  the  fruit,  and 
should  be  entitled  to  payment  only  on  pres- 
entation of  papers  showing  such  shipment; 
in  other  words,  upon  presentation  of  shipping 
receipt  or  bill  of  lading.  But  if  there  be  any 
uncertainty  In  this  regard,  on  the  face  of 
the  contract  it  was  made  clear  by  parol  tes- 
timony that  this  was  the  meaning  of  such- 
words  according  to  the  usage  of  the  trade 
or  business  in  which  both  parties  were  en- 
gaged. Evidence  may  be  given  of  usage  to 
explain  the  true  character  of  a  contract  or 
instrument,  where  such  true  character  is  not 
otherwise  plain.  In  such  case  usage  is  an 
instrument  of  interpretation.  Code  Civ.  Proc. 
8  1870,  subd.  12. 

Appellants  also  urge  that  plaintiff  never 
supplied  the  lace  paper,  and  that  this  was 
an  act  that  he  was  required  to  do  before 
defendants  could  pack  or  deliver  the  apri- 
cots. But  it  was  clearly  shown  that  the  pro- 
vision, "buyer  to  furnish  lace  paper  with 
usual  allowance  for  same,"  was  a  provision 
for  his  benefit.  One  of  the  defendants  so- 
testified.  While  defendants  were  still  trying, 
to  obtain  the  apricots  to  fill  the  contract  and 
before  they  finally  abandoned  their  efforts  to 
carry  out  the  contract,  plaintiff  notified  them 
that  they  could  use  their  own  lace  paper.  He 
thus  waived  a  provision  of  the  contract  in- 
tended for  his  benefit  A  party  to  a  contract 
may  waive  a  provision  Intended  for  his  bene- 
fit Knarston  v.  Manhattan  Life  Ins.  Cow 
140  Cal.  57,  73  Pac.  740.  While  there  tsv 
some  doubt  from  the  evidence  as  to  whether 
or  not  plaintiff  supplied  the  labels  before  the 
end  of  August,  It  is  certain  that  he  supplied 
them  before  they  were  needed,  and  before 
defendants  had  procured  any  apricots  to  fill 
the  order.  The  labels  were  sent  to  defend- 
ants, and  received  and  retained  by  them  to- 
be  used  in  marking  the  boxes  of  apricots. 
This  was  while  they  were  representing  that 
they  would  fill  the  order,  and  were  trying; 
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to  buy  apricots  for  this  purpose  from  the 
growers.  Under  these  circumstances  they 
cannot  now  be  heard  to  say  that  plaintiff 
did  not  comply  with  the  contract  requiring 
him  to  furnish  the  labels  free. 

The  court  found  the  market  price  of  the 
fruit  agreed  to  be  delivered  to  have  been 
$912  58  more  than  the  contract  price.  This 
finding  is  attacked  as  not  supported  by  the 
evidence.  The  contention  of  appellant  in 
this  regard  is  predicated  primarily  on  the 
claim  that  the  complaint  alleges  a  contract 
to  deliver  1,850  12%  pound  boxes  of  apricots, 
which  we  know,  as  a  matter  of  arithmetic, 
would  amount  to  23,125  pounds.  If  that  be 
the  amount  of  apricots  called  for  by  the  con- 
tract pleaded,  it  Is  certain  that  the  evidence 
in  the  record  does  not  sustain  the  finding. 
But  we  think  counsel  is  in  error  in  bis  con- 
struction of  the  allegation  of  the  complaint 
The  allegation  of  the  complaint  (and  which 
is  admitted  by  the  answer)  Is  that  defend- 
ants agreed  to  sell  and  deliver  to  plaintiff 
"1,850  twelve  and  one-half  pound  kilo  boxes 
choice  apricots  at,"  etc.  This  allegation  is 
certainly  ambiguous  and  uncertain  In  its 
meaning;  for  the  words  "pound"  and  "kilo" 
designate  units  of  weight  and  belong  to  dif- 
ferent systems.  The  word  "pound"  Is  the 
designation  of  a  unit  of  weight  in  the  system 
In  most  common  use  In  this  country,  while 
the  word  "kilo"  is  an  abbreviation,  sanction- 
ed by  common  use,  of  the  word  "kilogram," 
which  is  the  designation  of  a  unit  of  weight 
In  a  system  not  of  such  common  use  In  this 
country,  but  still  a  system  well  known  and 
understood.  The  words  "pound,"  "kilogram," 
and  its  abbreviation  "kilo"  are  defined  In  the 
Standard  Dictionary  of  the  English  language. 
With  this  understanding  of  the  signification 
of  the  words  "pound"  and  "kilo,"  it  Is  ap- 
parent that  the  quantity  designated  by  "1,- 
850  twelve  and  one-half  pound  kilo  boxes 
choice  apricots"  is  uncertain.  Either  the 
word  "pound"  or  the  word  "kilo"  should  be 
dropped  from  the  expression. 

The  contract  Introduced  In  evidence  with- 
out objection  was  perfectly  definite  and  cer- 
tain. It  is  contained  in  the  letter  of  plaintiff 
to  defendants  and  defendants'  answer  there- 
to, and  calls  for  "1,850  12%  kilo  boxes  of 
choice  apricots  at,"  etc.  Each  letter  specifies 
"1,850  12%  kilo  boxes  choice  apricots,"  and 
the  word  "pound"  is  nowhere  used  in  the  let- 
ters making  the  contract  The  court  in  its 
findings  followed  the  language  of  the  con- 
tract and  found  that  the  defendants  agreed 
to  sell  to  plaintiff  and  to  deliver  to  him 
"1850  12%  kilo  boxes  choice  apricots  at,"  etc. 
No  point  was  made  upon  the  uncertainty  ap- 
pearing upon  the  face  of  the  complaint,  either 
by  demurrer  or  objection  to  evidence.  If  the 
attention  of  counsel  or  the  court  had  thus 
been  called  to  the  matter,  doubtless  the  com- 
plaint would  have  been  amended  so  as  to 
conform  without  ambiguity  or  uncertainty 
to  the  facts  as  they  existed  in  the  contract. 
Doubtless  the  venerable  and  scholarly  judge 


who  tried  this  cause  resolved  the  uncertainty 
in  the  complaint  in  the  light  of  the  definite 
and  certain  terms  of  the  contract  and  so 
construed  the  complaint  as  alleging  a  sale 
of  1,850  12%  kilo  boxes  choice  apricots.  Un- 
der the  circumstances  dlclosed  by  the  record, 
we  think  he  was  correct  in  so  doing.  A  kilo 
is  the  equivalent  of  2.20462125  pounds,  or 
practically  2%  pounds.  A  12%  kilo  box 
would  thus  contain  27%  pounds,  and  1,850 
of  such  boxes  would  contain  50,876  pounds. 
Under  this  view  of  the  quantity  of  apricots 
agreed  to  be  delivered  there  can  be  no  doubt 
that  the  evidence  in  the  record  amply  sus- 
tains the  finding  attacked. 

The  court  in  Its  conclusions  of  law  decid- 
ed that  plaintiff  was  entitled  to  interest  on 
the  amount  found  as  damages  from  the  1st 
day  of  September,  1905,  to  the  entry  of  judg- 
ment, and  judgment  was  entered  accordingly 
for  such  Interest  This  is  contrary  to  the 
rule  laid  down  In  Hewes  v.  Germain  Fruit 
Co.,  106  Cal.  442,  39  Pac.  853,  hi  an  action 
for  damages  for  breach  of  contract  to  pur- 
chase raisins,  where  the  judgment  for  dam- 
ages, with  interest  thereon  to  the  entry  of 
the  judgment  was  modified  by  eliminating 
therefrom  the  amount  allowed  as  interest 
The  measure  of  damages  for  breach  of  con- 
tract to  purchase  property  is  laid  down  in 
section  3311  of  the  Civil  Code,  and  for  breach 
of  contract  to  sell  such  property  hi  section 
8308  thereof.  Neither  section  in  terms  pro- 
vides for  any  interest  and  both  are  subject 
to  section  3357,  Civ.  Code,  which  provides 
that  "the  damages  prescribed  in  this  chapter 
are  exclusive  of  exemplary  damages  and  in- 
terest except  where  those  are  expressly  men- 
tioned." "This  chapter"  referred  to  in  the 
foregoing  section  begins  with  section  3300, 
and  ends  with  section  3360,  and  thus  in- 
cludes section  3308. 

The  judgment  is  modified  by  striking  there- 
from the  words  "together  with  interest  there- 
on at  the  rate  of  seven  per  cent,  per  annum 
from  the  first  day  of  September.  1905,  until 
the  entry  of  judgment  amounting  to  the 
sum  of  $1,024.90,"  and,  as  so  modified,  the 
judgment  and  order  are  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


STONER  et  al.  v.  CITY  COUNCIL  OF  CITY 
OF  LOS  ANGELES  et  al.    (Civ.  534.) 

(Court  of  Appeal,  Second  District  California. 
Aug.  11, 1908.) 

1.  Municipal  Cobpobations  —  Opening 
Stbeets—Objections  to  Assessments— No- 
tice or  Heabinq. 

Under  Street  Opening  Act  1903  (St  1903, 
p.  381,  c.  268)  §  19,  providing  that  the  city  clerk 
shall,  at  the  next  regular  meeting  of  the  city 
council  after  expiration  of  the  time  for  filing 
objection  to  the  assessment  for  opening  a  street, 
lay  said  assessment  with  all  objections  thereto 
filed  with  him,  before  the  council,  and  the 
council  shall  hear  the  objections  at  such  meeting, 


Digitized  by 


Cal.) 


STONER  v.  CITY  COUNCIL  OP  CITY  OF  LOS  ANGELES. 


693 


or  at  such  other  time  to  which  the  hearing  may 
be  adjourned,  objectors  have  to  take  notice  that 
the  objections  will  be  heard  at  such  next  reg- 
ular meeting,  after  expiration  of  the  30  days 
for  filing  objections,  or  at  the  time  to  which 
such  hearing  is  at  such  meeting  adjourned. 

2.  Evidence— Judicial  Notice— City  Chas- 
ter. 

The  court  will  take  judicial  notice  of  the 
provision  of  the  charter  of  a  city  that  its  coun- 
cil shall  meet  at  least  once  a  week. 

J Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  20,  Evidence,  |  40.] 

8.  Municipal  Corporations  —  Opening 
Streets— Objections  to  Assessment— Los- 
ino  Jurisdiction. 

A  city  council  having  failed  to  take  action 
at  the  next  regular  meeting  after  expiration 
of  time  for  filing  objections  to  an  assessment 
for  opening  a  street,  either  by  hearing  the  ob- 
jections or  adjourning  the  hearing,  as  requir- 
ed by  Street  Opening  Act  1003  (St  1003,  p. 
381,  c  268),  5  19,  it  lost  jurisdiction  to  act  in 
the  matter,  except  on  republication,  as  in  the 
first  instance,  of  the  notice,  under  section  18 
(page  880),  of  the  filing  of  the  assessment 

4.  Appeal  and  Error— Appeal  from  Deci- 
sion—Record— "Judgment  Roll." 

Though,  where  there  is  a  return  to  a  writ 
of  review,  the  petition  for  the  writ  can  serve 
no  purpose  on  appeal,  unless  embodied  in  a  bill 
of  exceptions,  the  appeal  being  on  the  judgment 
roll,  which,  under  Code  Civ.  Proc.  i  1077, 
consists  of  the  judgment  writ  and  return  there- 
to, yet  a  demurrer  to  the  petition  being  in  ef- 
fect to  adopt  the  facts  in  the  petition  as  the 
return,  the  petition,  on  appeal  from  the  judg- 
ment sustaining  the  demurrer  and  dismissing 
tbe  writ,  may  be  brought  up  and  considered  as 
the  return,  and  therefore  as  part  of  the  judg- 
ment roll. 

TEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  8847 ;  vol.  8,  p.  7697.] 

Appeal  from  Superior  Court,  Lob  Angeles 
County;  George  H.  Hutton,  Judge. 

Petition  by  C.  E.  Stoner  and  others  for 
writ  of  review  directed  to  the  city  council 
of  the  city  of  Los  Angeles  and  others.  De- 
murrer to  the  petition  was  sustained,  and 
the  writ  dismissed,  and  petitioners  appeal. 
Reversed  and  remanded,  with  directions. 

Chas.  S.  Bnrnell  and  Haas,  Garrett  &  Dun- 
nigan,  for  appellants.  Leslie  R.  Hewitt,  City 
Atty.,  E.  R.  Young,  Deputy,  and  Howard 
Robertson,  Deputy,  for  respondents 

SHAW,  J.  This  proceeding  was  instituted 
in  tbe  superior  court  of  Los  Angeles  county 
to  obtain  a  writ  of  review  directed  to  the 
city  council  of  the  city  of  Los  Angeles.  The 
controversy  grows  out  of  the  opening  of 
Grand  avenue,  from  Temple  street  to  Cali- 
fornia street,  the  proceedings  for  the  opening 
of  which  were  had  and  taken  under  the 
street  opening  act  of  1903  (St.  1903,  p.  376,  c. 
268).  It  appears  from  the  verified  petition 
that  appellants  are  the  owners  of  lots  and 
lands  located  within  the  district  established 
by  said  council  as  being  benefited  by  the 
opening  of  said  street  and  upon  which  the 
cost  of  such  opening  was  apportioned  by  an 
assessment  duly  made  upon  the  parcels  of 
land  located  within  the  boundaries  thereof. 
The  assessment  and  diagram  were  filed  with 


the  city  clerk,  who  thereupon  gave  notice  of 
such  filing  by  publication  for  a  period  of  10 
days ;  the  first  publication  of  said  notice  be- 
ing made  on  the  18th  day  of  October,  1907. 
On  November  15,  1907,  and  within  80  days 
after  the  first  publication  of  said  notice,  ap- 
pellants filed  objections  to  said  assessment. 
It  appears  from  said  petition  that  no  action 
was  taken  by  said  council  upon  these  objec- 
tions until  Monday,  December  23,  1907,  at 
which  time,  as  shown  by  the  minutes  of  the 
proceedings  of  the  city  council  as  set  forth 
In  tbe  petition,  the  "petitions,  protests  and 
communications  were  received  and  referred 
to  their  appropriate  committees,  to  wit: 
•  *  •  No.  1,224  from  the  estate  of  T.  D. 
Garvin,  et  al.,  protest  against  the  assessment 
for  the  opening  of  Grand  avenue  between 
Temple  street  and  California  street  Set  for 
bearing  January  6th,  1908,  at  11  a.  m.,  and 
In  the  meantime  referred  to  the  city  engineer 
for  report  as  to  frontage,  and  the  clerk  in- 
structed to  give  notice  in  the  manner  requir- 
ed by  law."  On  January  6,  1908,  as  shown 
by  the  minutes  of  the  proceedings  set  forth 
In  the  petition,  tbe  engineer  made  his  report 
to  the  effect  that  the  protestants  did  not  rep- 
resent a  majority  of  the  frontage  in  said  dis- 
trict, and,  according  to  the  minute  entry  of 
said  proceedings,  "the  matter  of  the  hearing 
of  protests  Nos.  1224  and  1229,  Estate  of  T. 
D.  Garvin  and  S.  A.  Waldron,  et  al.,  protest- 
ing against  the  opening  of  Grand  avenue 
from  Temple  street  to  California  street,  com- 
ing on  regularly  at  this  time  as  a  special 
hearing,  the  same  was  taken  up,  and  Mr. 
Healey  moved,  seconded  by  Mr.  Clampltt, 
that  the  report  of  the  city  engineer  be  adopt- 
ed, and  that  the  protests  be  denied  and  tbe 
assessment  and  diagram  presented  by  the 
Board  of  Public  Works  be  confirmed  and 
adopted,"  which  motion  was  adopted  by  a 
full  vote.  No  notice  of  the  time  when  said 
objections  would  be  heard  was  served  on  the 
objectors.  Upon  the  filing  of  this  petition, 
the  writ  was  issued  as  prayed  for.  There- 
after, instead  of  making  a  return  of  Its  pro- 
ceedings as  required  by  said  writ,  said  re- 
spondents filed  a  demurrer,  alleging  that  the 
petition  did  not  state  facts  showing  that  pe- 
titioners were  entitled  to  the  writ  This  de- 
murrer was  sustained,  and  a  motion  made 
at  the  time  by  respondents  to  have  the  writ 
theretofore  Issued  dismissed  was  granted; 
whereupon  a  Judgment  of  dismissal  was  en- 
tered In  accordance  therewith,  from  which 
petitioners  prosecute  this  appeal. 

The  question  presented  by  tbe  record  Is 
the  sufficiency  of  the  verified  petition  to  war- 
rant the  issuance  of  the  writ  The  effect  of 
the  demurrer  on  the  part  of  respondents  was, 
for  the  purpose  of  disposing  of  the  question 
raised  thereby,  to  adopt  as  their  return  the 
facts  alleged  In  the  petition.  The  question, 
therefore,  is  whether  these  facts  entitled  pe- 
titioners to  the  writ  By  the  provisions  of 
section  18  of  the  street  opening  act  of  1903 
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(St.  1903,  p.  380,  c.  268),  the  superintendent 
of  streets,  upon  the  completion  of  the  assess- 
ment, is  required  to  file  the  same  with  the 
city  clerk,  who  shall  give  notice  of  such  fil- 
ing by  publication  for  at  least  10  days  in  a 
daily  newspaper  published  and  circulated  in 
the  city.  Said  notice' shall  require  all  per- 
sons Interested,  within  30  days  after  the 
date  of  the  first  publication  of  such  notice, 
to  file  with  the  said  clerk  their  objections,  If 
any  they  have,  to  the  confirmation  of  said 
assessment.  Pursuant  to  said  notice  so  giv- 
en by  publication,  appellants  did  within  the 
30  days  provided  therefor  file  with  the  city 
clerk  objections  to  the  confirmation  of  said 
assessment.  No  other  notice  of  the  filing  of 
said  assessment,  or  the  hearing  of  objections 
thereto,  other  than  this  publication,  is  requir- 
ed. Hence  parties  filing  objections  are  not 
entitled  to  personal  notice  of  the  time  and 
place  when  a  hearing  will  be  accorded  upon 
their  objections.  The  law  fixes  the  time 
when  the  objections  shall  be  heard.  Section 
10  of  the  act  provides:  "The  clerk  shall,  at 
the  next  regular  meeting  of  the  city  council 
after  the  expiration  of  the  time  for  filing  ob- 
jections lay  said  assessment  and  all  objec- 
tions so  filed  with  him,  before  the  council; 
and  said  council  snail  bear  all  such  objec- 
tions at  said  meeting,  or  at  any  other  time 
to  which  the  hearing  thereof  may  be  adjourn- 
ed." •  The  objectors,  therefore,  were  charge- 
able with  notice  that  their  objections  would 
be  heard  at  the  next  regular  meeting  of  the 
city  council  after  the  expiration  of  the  30 
days  within  which  to  file  objections,  or  at 
such  other  time  to  which  such  hearing  might 
at  such  meeting  be  adjourned.  It  was  their 
duty  to  be  present  at  such  meeting,  if  a  bear- 
ing was  then  had,  or,  if  not  had,  to  ascer- 
tain from  the  action  then  taken  the  time  to 
which  such  hearing  was  adjourned. 

By  reference  to  section  13  of  article  3  of 
the  charter  of  the  city  of  Los  Angeles,  of 
which  this  court  will  take  judicial  notice 
(Dillon's  Municipal  Corporations,  §  83;  17 
Am.  &  Eng.  Ency.  of  Law,  p.  936;  Bitumi- 
nous, etc.,  Paving  Co.  v.  Fulton  [Cal.]  33  Pac. 
1117;  People  v.  Potter,  30  Cal.  110;  Pasa- 
dena v.  Stim8on,  91  Cal.  238,  27  Pac.  604),  it 
will  be  seen  that  the  city  council  of  said  city 
of  Los  Angeles  shall  meet  at  least  once  a 
week.  The  first  publication  of  the  notice 
was  made  on  October  18,  1907,  and  the  30 
days  accorded  for  filing  objections  expired 
November  17,  1907,  but,  as  shown  by  the  rec- 
ord set  out  in  the  petition,  the  city  clerk  did 
not  "lay  said  assessment  and  all  objections 
so  filed  with  him,  before  the  council"  until 
December  23,  1907—36  days  after  the  filing 
thereof.  It  thus  appears  that  after  the  ob- 
jections were  filed,  and  after  the  expiration 
of  30  days  within  which  to  file  the  same, 
they  were  not  laid  before  the  city  council, 
and  no  action  was  had  thereon  until  the  ex- 
piration of  a  period  during  which,  under  the 
provisions  of  the  charter,  there  were  held 


some  four  or  five  regular  meetings  of  said 
city  council,  and  that  on  December  23,  1907, 
without  notice  to  the  objectors,  their  objec- 
tions were  taken  up  and  referred  to  the  city 
engineer  to  report  upon  the  number  of  feet 
frontage  in  the  district  represented  by  the 
objectors.  It  is  apparent  that  the  council 
was  proceeding  upon  the  erroneous  theory 
that  the  objections  purported  to  be  protests 
of  the  holders  of  a  majority  of  the  frontage 
against  the  improvement,  filed  under  the  pro- 
visions of  section  4  of  the  act,  and  not  ob- 
jections to  the  confirmation  of  the  assess- 
ment as  being  inequitable.  It  is  true  by  th 
minutes  of  the  proceedings  it  appears  that 
they  adopted  and  confirmed  the  asssesment, 
but  in  face  of  the  fact  that  a  hearing  was 
not  bad  at  the  tune  required  by  law  under 
the  publication  of  notice  made,  nor  any  ac- 
tion taken  thereon  at  such  time,  we  cannot 
indulge  In  the  presumption  that  the  objec- 
tions were  in  any  way  considered  other  than 
as  protests  against  the  improvement,  rather 
than  objections  to  the  assessment  itself.  The 
council,  having  failed  to  take  any  action  at 
the  next  regular  meeting  after  the  expiration 
of  the  time  for  filing  objections,  either  in  the 
way  of  according  a  hearing  or  adjourning 
the  hearing  to  some  subsequent  day,  lost  ju- 
risdiction to  act  in  the  matter,  except  upon 
a  republication  of  the  notice  in  accordance 
with  the  provisions  of  section  18  of  the  act. 
The  record  of  the  proceedings  may  show  an 
entirely  different  state  of  facts  from  that  set 
forth  in  the  verified  petition,  but  the  ques- 
tion under  consideration  here  is  the  sufficien- 
cy of  the  petition  as  an  affidavit  to  justify 
the  Issuance  of  the  writ 

The  appeal  is  on  the  judgment  roll,  which 
consists  of  the  judgment,  writ,  and  return 
thereto  (section  1077,  Code  Civ.  Proc.),  and 
respondents  contend  that  the  petition  cannot 
be  considered  on  appeal  for  the  reason  that 
it  Is  not  incorporated  in  a  bill  of  exceptions. 
It  is  true  that,  where  a  return  is  made,  the 
petition  or  affidavit  for  the  writ  can  serve 
no  purpose  on  appeal,  unless  it  is  embodied 
In  a  bill  of  exceptions  (Reynolds  v.  County 
Court,  47  Cal.  604;  Rauer  v.  Justice  Court, 
115  Cal.  84,  46  Pac.  870) ;  but,  where  there 
is  interposed  a  demurrer  (the  filing  of  which 
is  permissible  in  Buch  cases  under  section 
1109,  Code  Civ.  Proc.),  the  effect  of  which 
for  the  time  is  to  adopt  the  allegations  of 
the  petition  as  the  return,  the  petition,  upon 
the  sustaining  of  the  demurrer  and  rendition 
of  judgment  of  dismissal,  is  substituted  as 
and  for  the  record  in  lieu  of  which  it  Is  ac- 
cepted, and  may  be  brought  up  and  consider- 
ed, not  as  the  petition,  but  as  the  return, 
and  therefore  a  part  of  the  judgment  roll 
(Stewart  v.  Superior  Court,  101  Cal.  594,  30 
Pac.  100). 

The  views  herein  expressed  render  it  un- 
necessary to  consider  other  points  urged  by 
counsel. 

The  judgment  is  reversed  and  the  proceed- 
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Ing  remanded,  with  Instruction  to  the  trial 
court  to  overrule  respondents'  demurrer. 

We  concur:  ALLEN,  P.  J. ;  TAGGART,  J. 


HANEMAN  r.  WESTERN   MEAT  CO. 
(Civ.  826.) 

(Court  of  Appeal,  First  District,  California. 
Aug.  17.  1908.  Rehearing  Denied  Sept.  14, 
1908  j   Denied  by  Supreme  Court  Oct.  15, 

1.  Animals  —  Personal  Injuries  —  Knowl- 
edge of  Vicious  Propensities. 

The  gist  of  an  action  for  injuries  from 
being  kicked  by  a  horse  is  the  keeping  of  the 
horse  with  the  knowledge  of  its  vicious,  propen- 
sity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Animals,  |f  228-237.] 

2.  Same. 

To  recover  for  Injuries  received  from  being 
kicked  by  a  horse,  the  evidence  must  show  the 
vicious  character  of  the  horse,  the  owner's 
knowledge  thereof,  and  the  ignorance  thereof 
of  the  person  injured. 

TEd.  Note.— For  caws  In  point,  see  Cent.  Dig. 
vol.  2,  Animals,  88  228-287.] 

3.  Master  and  Servant— Injuries  to  Serv- 
ant—Assumption or  Risk. 

An  employe*  assumes  the  risks  ordinarily 
incident  to  his  employment. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  538-543,  550.] 

4.  Animals— Personal  Injuries— Evidence— 
Sufficiency— Knowledge  of  Vicious  Pro- 
pensity. 

In  an  action  for  injuries  received  from 
being  kicked  by  a  horse,  evidence  held  not  to 
show  knowledge  by  the  owner  of  the  vicious 
character  of  the  horse. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  M.  H.  Hyland,  Judge. 

Action  by  Mark  T.  Haneman  against  the 
Western  Meat  Company.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.  Reversed. 

Jesse  W.  Lllienthal  and  Jackson  Hatch,  for 
appellant   B.  A.  Herrington,  for  respondent. 

COOPER,  P.  J.  This  action  was  brought 
to  recover  damages  for  injuries  received  by 
plaintiff  from  being  kicked  by  a  horse  owned 
by  defendant,  while  plaintiff  was  In  Its  em- 
ploy and  driving  the  horse  In  connection 
with  such  employment  A  verdict  was  render- 
ed for  plaintiff,  on  which  judgment  was  en- 
tered. This  appeal  is  from  the  judgment  and 
the  order  denying  defendant's  motion  for  a 
new  trial. 

It  Is  alleged  that  at  the  time  of  the  Injury 
plaintiff  was  employed,  and  for  several  months 
prior  thereto  had  been  employed,  by  the  de- 
fendant to  work  In  and  about  Its  meat  mar- 
ket In  the  city  of  San  Jose  and  vicinity,  and 
to  take  and  deliver  meat  to  defendant's  cus- 
tomers; that  for  such  purpose  defendant 
supplied  plaintiff  with  a  horse,  attached  by 
means  of  a  harness  to  a  meat  delivery  wag- 
on ;  that  the  horse  was  owned  by  defendant, 
and  kept  for  the  purpose  of  drawing  the  de- 
livery wagon,  but  that  at  all  tunes  said 


horse  "was  vicious  of  temper,  was  of  a  fero- 
cious and  vicious  disposition,  and  was  of  a 
kicking  nature,  possessed  a  habit  of  kicking 
and  striking  at  whomsoever  approached  him 
or  was  within  reaching  distance  of  him"; 
that  the  vicious  nature  of  the  horse  was  well 
known  to  defendant,  and  was  not  known  to 
plaintiff.  If  It  be  conceded  that  the  horse  was 
vicious,  yet  the  gist  of  the  action  against  de- 
fendant was  keeping  the  horse  with  knowl- 
edge by.  the  defendant  of  his  vicious  pro- 
pensity. It  is  necessary  that  the  evidence  be 
sufficient  to  sustain  the  allegations  of  the 
complaint  as  to  the  vicious  character  of  the 
horse,  the  defendant's  knowledge  thereof,  and 
the  plaintiff's  Ignorance  thereof;  otherwise 
the  judgment  cannot  stand.  It  was  Incum- 
bent upon  the  plaintiff  to  prove  these  mat- 
ters, as  they  are  of  the  essence  of  his  case. 
The  common  law  makes  the  owner  of  vicious 
domestic  animals,  with  notice  of  their  vicious 
propensities,  responsible,  for  the  reason  that 
under  such  circumstances  It  Is  the  duty  of 
the  owner  to  anticipate  that  such  animals 
will  commit  such  vicious  acts  as  opportunity 
offers,  and  it  is  the  duty  of  the  owner  to 
guard  against  such  acts.  It  is  not  claimed 
that  the  horse  was  vicious  at  the  time  de- 
fendant purchased  it,  or  that  the  proof 
shows  that  Its  general  character  was  that  of 
being  vicious  and  ferocious.  Certain  specific 
acts  are  relied  upon  to  show  that  the  animal 
was  vicious,  which  we  will  notice  in  detail. 
The  horse  was  old.  He  was  purchased  by  de- 
fendant a  few  months  before  the  Injury  to 
plaintiff.  At  the  time  of  the  Injury  plaintiff 
had  been  working  for  defendant  about  eight 
or  nine  months,  in  different  capacities  In  and 
about  defendant's  meat  business,  and  had 
been  driving  the  horse  and  delivering  meat 
to  defendant's  customers  for  about  six  weeks. 
When  injured  he  was  driving  the  horse  in 
his  regular  employment.  He  was  21  years 
of  age.  One  Eddlngton,  a  witness  called  by 
plaintiff,  who  had  been  in  the  employ  of  the 
defendant  testified  that  some  time  prior  to 
the  time  of  the  accident  he  had  driven  the 
horse,  off  and  on,  for  two  or  three  months ; 
that  on  one  occasion  the  horse  kicked  at  him  ; 
that  the  horse  turned  toward  him,  and  "I 
pulled  his  head  the  other  way,  and  he  made 
a  bolt  to  start  the  other  way.  Then  I  pulled 
his  head  still  the  other  way,  and  hit  him 
with  the  whip,  and  It  was  at  that  time  he 
kicked  up."  One  Spottswood,  a  witness  for 
plaintiff,  testified  that  the  horse  kicked  once 
while  he  was  scraping  the  manure  out  of  the 
stall  from  under  the  horse's  feet,  but  that 
he  might  have  touched  the  horse  with  his 
pitchfork;  that  the  horse  did  not  kick  di- 
rectly at  witness,  but  straight  out  Another 
witness  for  plaintiff,  Shannon,  testified  that 
he  worked  for  defendant  five  or  six  months, 
and  drove  the  horse;  that  the  horse  could 
not  be  depended  on,  and  that,  "If  you  were 
not  looking,  and  he  got  a  shot  at  you,  he 
would  kick  the  top  of  your  head  off."  This 
witness,  however,  did  not  tell  of  any  Instance 
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of  the  horse  kicking  or  attempting  to  injure 
any  one  during  the  entire  time  he  had  been 
driving  him.  Plaintiff  himself  testified  that 
the  horse  was  large  and  slow,  and  could  not 
be  hurried ;  that  he  never  bad  to  fasten  him 
when  leaving  the  wagon  because  the  horse 
would  stand.  Although  defendant  had  been 
driving  the  horse  six  weeks  before  he  was 
injured,  he  never  knew  of  his  kicking  before ; 
that  he  never  heard  of  the  horse  being  a 
kicker  until  he  was  kicked  by  him;  that  he 
was  working  for  the  defendant,  with  the  oth- 
er employes,  for  six  or  seven  months,  and 
never  heard  of  the  horse  kicking  at  any  one 
or  of  his  being  a  kicker.  During  all  this 
time  one  Dowdell  was  the  manager  of  the 
defendant's  business  in  San  Jose,  and  had 
charge  and  supervision  thereof.  It  does  not 
appear  that  defendant  or  his  manager  bad 
any  knowledge  that  the  horse  had  ever  kick- 
ed at  any  one.  Eddlngton  testified  that,  aft- 
er the  occasion  on  which  he  states  that  the 
horse  kicked  at  him,  upon  bis  return  to  the 
house  he  told  about  the  horse  having  kicked 
at  him,  and  that  he  "thinks"  that  Ziegenfuse 
and  Dowdell  were  there  at  the  time.  Dow- 
dell testified  positively  that  be  was  not  pres- 
ent on  such  occasion,  never  heard  such  state- 
ment, and  that  prior  to  plaintiff's  Injury  he 
never  heard  of  the  horse  kicking  any  one. 
One  Ziegenfuse,  a  witness  for  plaintiff,  tes- 
tified that  he  heard  Eddlngton  make  a  re- 
mark one  morning  that  the  horse  had  kicked 
at  him  (Eddlngton),  and  that  plaintiff  was 
present  sacking  beef,  not  more  than  three  or 
four  feet  away,  when  the  remark  was  made, 
and  that  plaintiff  said  to  witness,  "What  do 
you  think  of  the  old  horse  kicking  Billy? 
(meaning  Eddlngton)."  This  statement  as  to 
what  plaintiff  said  to  Ziegenfuse  was  not  de- 
nied or  In  any  way  contradicted  by  plaintiff, 
and  Ziegenfuse  was  plaintiff's  own  witness. 

The  above  evidence  does  not  show  that  the 
horse  was  vicious  or  that  defendant  had  any 
knowledge  of  any  act  of  viciousness  on  the 
part  of  the  horse.  The  fact  that  the  horse 
had  upon  one  occasion  kicked  up  when  Ed- 
dlngton struck  him  with  the  whip,  and  upon 
another  occasion,  when  his  foot  or  leg  was 
probably  struck  with  Spottswood's  fork  while 
cleaning  the  stall,  is  not  sufficient  to  show 
that  he  was  vicious,  or  had  a  "habit  of  kick- 
ing at  whomsoever  approached  him,"  as  al- 
leged In  the  complaint  We  apprehend  that 
such  circumstances  might  be  detailed  in  the 
history  of  the  most  gentle  horse.  If  the 
horse  was  of  a  vicious  nature,  and  had  been 
In  the  habit  of  kicking,  it  is  strange  that 
plaintiff  never  heard  any  such  thing  from  his 
fellow  employes  during  the  several  months 
that  he  was  employed  with  them  in  and 
about  the  meat  market  and  in  connection 
with  the  delivery  of  meats.  It  is  also  strange 
that,  If  such  was  the  natural  disposition  and 
character  of  the  horse,  plaintiff  continu- 
ously drove  him  for  six  weeks,  and  never 
upon  any  occasion  knew  of  his  kicking  until 
the  Injury  occurred.    If  the  horse  was  a 


dangerous  horse.  It  seems  reasonable  that 
some  one  would  have  Informed  Dowdell  of 
the  fact  If  he  had  a  vicious  character  when 
defendant  purchased  him,  it  seems  the  fact 
could  have  been  proven.  He  was  then  an 
old  horse,  and  it  does  not  appear  that  any 
person  was  ever  before  kicked  by  him.  It 
has  been  said,  In  actions  for  Injuries  caused 
by  being  bitten  by  a  dog,  that  every  dog  is 
entitled  to  his  first  bite  before  he  becomes 
a  biting  dog.  While  it  Is  true  that  the  owner 
of  a  vicious  animal,  who  knows  that  such 
animal  Is  vicious,  should  be  held  liable  to  all 
persons  for  damages  caused  by  the  vicious 
acts  of  such  animal  if  the  owner  allows  such 
persons  to  be  subjected  to  danger  without 
warning,  yet  it  is  not  the  policy  of  the  law 
to  make  the  master  an  insurer  against  ac- 
cidents that  may  happen  to  an  employe  in 
the  ordinary  course  of  his  employment  The 
employe  assumes  the  rhiks  that  are  ordinarily 
incident  to  the  business  in  which  he  la  em- 
ployed. The  best  trained  horse  may  for  the 
first  time  kick  or  run  away.  To  hold  the 
owner  of  such  animal  liable  It  must  be  shown 
that  such  owner  failed  in  some  duty  to  the 
party  injured.  In  this  case  it  is  not  shown 
that  the  horse  was  possessed  of  any  charac- 
teristic vice,  or  that  the  defendant  knew  of 
any  such  vice. 
The  Judgment  and  order  are  reversed. 

HALL  and  KERRIGAN,  JJ.  We  concur, 
upon  the  ground  that  the  evidence  does  not 
show  knowledge  on  the  part  of  the  defendant 
of  the  vicious  character  of  the  horse.  We 
are  not  prepared  to  say  that  the  evidence  is 
not  sufficient  to  sustain  a  finding  that  the 
horse  was,  In  fact  vicious. 


MELVIN  v.  MELVIN.    (Civ.  477.) 

(Conrt  of  Appeal,  Third  District  California. 
Ang.  15,  1908.) 

1.  Deeds—  "Delivery"— Sufficiency. 

To  constitute  delivery  of  a  deed,  it  is  not 
sufficient  that  there  be  a  mere  delivery  of  its 
possession,  but  the  act  must  be  accompanied 
with  the  intent  that  the  deed  shall  become  opera- 
tive as  such. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Deeds,  f  118. 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  2,  pp.  1958-1970;  vol.  8,  p.  7632.] 

2.  Pleading  — Complaint  — Statement  of 
Facts— Sufficiency. 

A  complaint  must  state  facts  sufficient  to 
constitute  a  present  cause  of  action,  and  show 
that  plaintiff  is  entitled  to  relief  as  of  the 
time  the  complaint  is  filed. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |  106.] 

3.  Tbusts— Express  Trusts— Enforcement. 

A  complaint  in  an  action  to  establish  a 
trust  in  real  property,  which  alleges  that  plain- 
tiff executed  a  deed  conveying  to  defendant  the 
premises,  without  any  consideration  except  the 
friendship  for  defendant  and  her  belief  that 
he  would  treat  her  fairly,  that  the  deed  was 
delivered  to  defendant  in  trust  to  hold  the  deed 
as  plaintiffs  property,  and,  when  called  for,  to 
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deliver  the  same  to  plaintiff,  and  that  if  it  was 
not  withdrawn  ana  plaintiff  died,  the  deed 
should  be  recorded,  and  the  property  should  then 
vest  in  defendant,  that  defendant  recorded  the 
deed  and  repudiated  the  trust,  states  no  cause 
of  action,  as  it  fails  to  show  that  plaintiff  had 
any  title  to  the  land  after  the  date  of  the  deed ; 
and  the  court  may  infer  that  subsequent  thereto 
plaintiff  parted  with  all  her  title. 
4.  Judgment  —  Conclusiveness  —  Dismissal 

on  Demurrer. 

A  judgment  of  dismissal  of  an  action  to 
establish  a  trust  in  land,  rendered  on  a  demur- 
rer to  a  complaint  failing  to  show  that  plaintiff 
had  any  interest  in  the  property  at  the  time 
of  the  bringing  of  the  action,  is  not  conclusive 
on  plaintiffs  right  to  allege,  in  an  appropriate 
action,  the  fact  that  she  is  still  the  owner  of 
the  property. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  80,  Judgment,  H  1039,  1048.] 

Appeal  from  Superior  Court,  Sacramento 
County;  P.  J.  Shields,  Judge. 

Action  by  Matilda  Melvin  against  Herbert 
G.  Melvin.  From  a  judgment  of  dismissal, 
after  sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.  Affirmed. 

S.  Solon  Hall,  for  appellant  White,  Mil- 
ler &  McLaughlin,  for  respondent 

BURNETT,  J.  The  action  was  brought  to 
have  it  decreed  that  certain  real  property  is 
held  by  defendant  in  trust  for  plaintiff,  and 
to  compel  the  execution  of  a  deed  of  convey- 
ance of  the  same  by  the  former  to  the  latter. 
A  demurrer  to  the  complaint  was  sustained, 
and,  plaintiff  declining  to  amend,  a  judgment 
of  dismissal  was  entered,  from  which  the 
appeal  is  taken. 

It  appears  from  the  complaint  that  defend- 
ant is  a  stepson  of  plaintiff,  and  for  a  long 
time  has  resided  with  her.  The  relations  be- 
tween them  were  friendly  and  confidential. 
The  plaintiff  has  had  little  experience  in 
business  matters,  and  she  confided  implicitly 
in  defendant,  and  believed  that  In  everything 
pertaining  to  her  interest  he  would  act  in  the 
utmost  good  faith  towards  her.  The  com- 
plaint alleges  furthermore  "that  on  the  29th 
day  of  May,  1899,  the  plaintiff  was  the  own- 
er of  all  that  real  estate  [describing  it]. 
•  •  •  That  on  the  day  last  aforesaid,  and 
long  prior  thereto  and  for  a  long  time  there- 
after, she  was  advised  and  believed  that  a 
person  could  make  and  execute  a  deed  of  con- 
veyance, conveying  real  estate,  and  that  the 
conveyance  could  be  retained  In  the  posses- 
sion or  under  the  control  of  the  grantor  until 
his  death,  and  if  then  put  on  record  a  good 
title  to  the  property  described  therein  would 
vest  in  the  grantee.  That  being  moved  there- 
to by  the  friendship  she  cherished  for  the 
defendant,  and  relying  upon  the  confidence 
she  had  In  him,  and  believing  that  he  would 
treat  her  fairly,  and  intending  ultimately  to 
vest  the  title  to  said  real  estate  in  the  de- 
fendant should  be  survive  her,  and  believing 
that  she  could  thereby  save  the  expense  of 
proceedings  in  probate  in  the  event  of  her 
death,  she  did,  on  the  day  last  aforesaid, 
make  and  acknowledge  a  deed  of  conveyance 
which  in  form  conveyed  to  the  defendant  the 


real  estate  hereinbefore  described.  That  said 
deed  of  conveyance  was  made  without  any 
consideration  whatever,  except  the  friendship 
and  good  will  she  had  for  the  defendant,  and 
her  faith  in  his  Integrity,  and  her  belief  that 
he  would  treat  her  fairly  In  all  her  dealings 
with  him.  That  upon  its  being  acknowledged 
by  the  plaintiff,  said  deed  of  conveyance  was 
given  to  and  accepted  by  the  defendant  in 
trust  and  as  a  trustee  for  the  plaintiff,  and 
it  was  agreed  and  understood  by  said  de- 
fendant that  he  should  hold  said  deed  of  con- 
veyance for  said  plaintiff  as  her  trustee  and 
as  her  property,  and  that  said  trustee  should 
keep  said  deed  in  some  safe  and  secure  place, 
and  when  called  for  by  the  said  Matilda  Mel- 
vin or  by  her  order,  said  trustee  should  de- 
liver the  same  to  her.  That  If  it  was  not 
withdrawn  or  its  custody  changed,  and  said 
Matilda  Melvin  died  before  the  said  defend- 
ant, said  deed  of  conveyance  should  be  re- 
corded, and  on  that  date  the  title  to  said 
property  should  vest  in  the  said  Herbert  G. 
Melvin.  But  until  her  death  said  deed  of 
conveyance  was  to  remain  with  said  Herbert 
G.  Melvin,  as  her  trustee,  for  safe-keeping, 
and  for  no  other  purpose."  Then  follow  the 
allegations  that  on  the  14th  day  of  Septem- 
ber, 1901,  the  deed  was  recorded,  without  the 
request  or  consent  of  plaintiff.  That  In  July, 
1906,  the  defendant  repudiated  the  trust,  and 
claimed  to  be  the  owner  of  the  property,  and 
that  prior  to  July,  1906,  plaintiff  had  no 
knowledge  nor  information  that  the  defend- 
ant had  repudiated  or  intended  to  repudiate 
the  trust  or  that  he  claimed  to  own  the  prop- 
erty free  from  any  limitation.  The  foregoing 
statement  covers  substantially  all  the  aver- 
ments of  the  complaint,  and  makes  it  clear 
that  the  property  is  not  charged  with  any 
trust  nor  is  the  defendant  a  trustee  in  rela- 
tion to  the  same.  This  is  true  because  there 
was  no  conveyance  of  the  property  to  defend- 
ant It  cannot  be  said  that  defendant  holds 
the  property  in  trust  when  the  allegations  of 
the  complaint  show,  beyond  peradventure, 
that  he  does  not  hold  It  at  all.  It  Is  express- 
ly alleged  that  the  deed  was  delivered  to  de- 
fendant, as  her  trustee,  for  safe-keeping,  and 
for  no  other  purpose.  It  appears  also  from 
other  allegations  that  it  was  understood  that 
no  title  vested  in  defendant,  and  that  plain- 
tiff should  retain  complete  control  and  do- 
minion over  the  deed  This  is  manifestly  in- 
consistent with  the  contention  of  a  transfer 
of  the  title  from  plaintiff  to  defendant  Cer- 
tain phrases,  Indeed,  are  used,  indicating  the 
purpose  of  the  pleader  to  declare  an  express 
trust  in  real  property,  but  such  a  trust  vests 
the  whole  estate  In  the  trustee,  subject  only 
to  the  execution  of  the  trust.  Civ.  Code.  §  863. 
But  here,  as  we  have  seen,  no  estate  was 
vested  in  the  so-called  trustee.  If  any  trust 
was  created  It  has  relation  simply  to  the 
deed  of  which  the  defendant  was  made  the 
custodian  or  bailee,  and  the  action  is  really 
to  remove  a  cloud  upon  plaintiff's  title,  creat- 
ed by  defendant's  conduct  In  recording  the 
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deed  In  violation  of  bis  agreement,  or  It  may 
be  considered  as  a  suit  to  quiet  title  against 
the  adverse  claim  of  defendant 

Tbat  tbe  complaint  shows  tbat  no  title  was 
transferred,  as  there  was  no  delivery  of  the 
deed  to  defendant  in  contemplation  of  law, 
Is  set  at  rest  by  many  authorities,  among 
which  we  cite  Kenney  v.  Parks,  125  Cal.  146, 
57  Pac.  772,  and  the  same  case,  reported 
again  In  137  Cal.  527,  70  Pac.  556.  In  the 
former  It  is  said:  "Here  the  grantor  reserv- 
ed the  right  to  recall  his  deed  upon  the  hap- 
pening of  a  certain  event  When  that  event 
happened  he  had  the  right  to  reach  out  and 
take  back  the  deed,  and  such  reservation  Is 
fatal  to  a  valid  delivery.  The  all-controlling 
fact  in  this  case,  which  defeats  plaintiffs 
claim,  Is  that  when  the  deeds  were  made  and 
delivered  to  the  cashier  of  the  bank,  the  re- 
spective grantors  did  not  absolutely  part  with 
all  future  dominion  and  control  over  them, 
but,  upon  tbe  contrary,  the  actual  intention 
and  understanding  of  each  grantor  was  that 
upon  the  death  of  the  other  the  survivor 
should  take  back  his  own  deed,  and  that  no 
title  should  vest  under  it"  In  the  latter 
opinion  the  well-established  doctrine  Is  an- 
nounced that  "to  constitute  delivery  of  a 
deed,  it  Is  not  sufficient  that  there  be  a  mere 
delivery  of  its  possession,  but  this  act  must 
be  accompanied  with  the  intent  that  the  deed 
shall  become  operative  as  such."  The  fore- 
going discussion  is  probably  unnecessary  to 
a  decision  of  the  question  before  us,  but  we 
have  made  the  suggestions  in  contemplation 
of  possible  litigation  growing  out  of  the 
transaction  that  may  be  instituted  hereafter 
by  plaintiff. 

We  deem  it  necessary  to  notice  only  one 
point  raised  by  the  demurrer,  as  that  point 
seems  fatal  to  the  complaint  and  a  justifica- 
tion of  the  ruling  of  the  trial  court  It  Is,  of 
course,  elementary  and  fundamental  that  the 
complaint  must  state  facts  sufficient  to  con- 
stitute a  present  cause  of  action,  and  to  show 
that  the  plaintiff  is  entitled  to  relief  as  of  the 
time  the  complaint  Is  filed.  In  other  words, 
allegations  showing  only  that  the  cause  of  ac- 
tion existed  some  time  in  the  past  would  be 
Insufficient.  The  rule,  according  to  all  the 
authorities,  Is  as  stated  in  16  Cyc.  233:  "The 
bill  must  show  plaintiffs  right  or  title  in  or 
to  the  subject-matter  of  the  suit  upon  which 
he  bases  his  claim  for  relief.  The  averment 
must  be  express  and  not  left  to  Inference 
from  an  exhibit  and  must  also  show  an  in- 
terest existing  at  the  time  the  suit  is  brought 
Such  title  must  be  stated  With  sufficient  cer- 
tainty to  enable  the  court  to  see  that  plaintiff 
has  such  a  right  as  warrants  Its  interfer- 
ence." We  look  in  vain  for  any  averment  In 
the  complaint  before  us  of  a  present  Interest 
in  the  property  in  controversy.  There  is 
nothing  to  show  that  plaintiff  has  had  any 
title  to  the  land  since  May  29,  1899.  Indeed, 
it  has  been  held  often  that  the  presumption  is 
that  the  pleader  has  stated  his  case  as  strong- 
ly as  he  can.  Silver  Creek  v.  Hayes,  113  Cal. 


145,  45  Pac.  191 ;  Fox  v.  Mackay,  125  Cal.  54. 
57  Pac  672;  Hlldreth  v.  Monteclto  Creek  W. 
Co.,  139  Cal.  22,  72  Pac.  395.  We  have  a 
right  to  infer,  therefore,  that  subsequent  to 
said  date  plaintiff  parted  with  all  of  her  title 
to  said  property,  and  at  the  time  she  brought 
the  action  she  had  no  further  interest  In  the 
same.  She  thus  failed  to  state  a  cause  of  ac- 
tion, and  the  demurrer  was  properly  sustain- 
ed on  that  ground.  For  further  illustration 
of  the  principle  involved,  we  cite  the  follow- 
ing California  decisions:  Hentsch  v.  Porter. 
10  Cal.  555;  Afflerbach  v.  McGovern,  79  CaL 
268,  21  Pac.  837;  Fredericks  v.  Tracy,  98  Cal. 
658,  33  Pac.  750;  Holly  v.  Heiskell,  112  Cal. 
174,  44  Pac.  466.  It  Is  hardly  necessary  to 
add  that  this  rule  of  pleading  is  not  conclu- 
sive of  plaintiff  8  right  to  allege  in  another 
appropriate  action  the  fact  If  it  be  such,  that 
she  is  still  the  owner  of  the  property,  nor. 
as  at  present  advised,  if  she  had  not  parted 
with  her  interest  do  we  see  any  reason  why 
she  may  not,  under  proper  averments,  main- 
tain another  action. 

But  the  judgment  upon  the  pleadings  as 
presented  was  clearly  right,  and  it  is  there- 
fore affirmed. 

We  concur:   OHIPMAN,  P.  J.;  HART.  J. 


AYDELOTTB  v.  BILLING.    (Civ.  490.) 

(Court  of  Appeal,  Third  District  California. 
Aug.  15,  1908.  On  Rehearing,  Sept  14,  190S. 
Rehearing  Denied  by  Supreme  Court  Oct.  13, 
1908.) 

1.  Appeal  and  Error — Review— Findings- 
Sufficiency  of  Evidence. 

Where  there  is  some  evidence  to  support  a 
finding  of  the  trial  court,  it  will  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  55  3928-3934.] 

2.  New  Trial— Grounds— Failure  to  Find 
on  All  Issues. 

A  judgment,  based  upon  findings  which  do 
not  determine  all  the  material  issues  of  fact,  is  a 
decision  "against  law,"  and  can  be  successfully 
assailed  on  a  motion  for  new  trial. 

3.  Trial—  Findings— Sufficiency— Issues. 

Findings  need  not  be  in  the  identical  lan- 
guage of  the  pleadings,  but  are  sufficient  if  all 
the  material  issues  are  substantially  covered. 

4.  Same— Necessity— Facts  Implied  by  Law. 

No  finding  is  required  as  to  a  fact  implied 
by  law ;  and  hence,  in  an  action  for  legal  serv- 
ices, as  the  law,  from  the  rendition  of  services, 
implies  the  request  for  them,  or  an  agreement  tn 
pay  the  reasonable  value  thereof,  an  agreement 
to  pay  need  not  be  alleged,  and  no  finding  there- 
on is  required. 

5.  Same — Sufficiency  of  Finding. 

In  an  action  for  legal  services  by  a  member 
of  a  firm,  an  issue  as  to  the  misjoinder  of  par- 
ties plaintiff  is  sufficiently  determined  by  a  find- 
ing that  the  services  were  rendered  by  plaintiff. 

6.  Appeal  and  Error— Review  —  Harmless 
Error— Failure  to  Make  Findings. 

In  an  action  by  a  member  of  a  firm  for  le- 
gal services,  where  tbe  evidence  showed  that 
no  services  were  performed  by  the  firm,  a  fail- 
ure to  make  a  sufficient  finding  upon  the  issue, 
raised  by  defendant  that  the  services  were  ren- 
dered by  the  firm  was  no  ground  for  reversal 
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of  a  judgment  for  plaintiff,  since  it  would  neces- 
sarily have  been  adverse  to  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4283.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  A  L.  Rhodes,  Judge. 

Action  by  William  M.  Aydelotte  against 
Frederick  W.  Billing.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Carl  E.  Lindsay  and  H.  C.  Wyckoff,  for  ap- 
pellant   Wm.  M.  Aydelotte,  for  respondent. 

BURNETT,  J.  The  action  Is  for  the  re- 
covery of  the  value  of  legal  services.  The 
plaintiff  had  Judgment  for  $955.95,  from 
which,  and  the  order  denying  his  motion  for 
a  new  trial,  defendant  has  appealed. 

Appellant  states  In  his  brief  that  "there 
are  two  principal  points  made  on  the  ap- 
peal :  First,  that  the  evidence  Is  insufficient 
to  sustain  the  finding  In  favor  of  plaintiff 
for  the  sum  of  $500  on  one  Item  (statement 
No.  11),  contained  in  the  bill  of  particulars; 
and.  second,  that  the  decision  Is  against 
law,  in  that  the  findings  do  not  determine  all 
the  material  Issues  of  fact."  As  to  the  first 
point,  we  deem  It  unnecessary  to  set  out  the 
evidence,  but  consider  It  sufficient  to  say  that 
It  does  not  present  a  question  of  law,  as  there 
Is  at  least  some  support  for  the  finding  of 
the  trial  court.  It  Is  claimed,  too,  that  the 
court  below  erred  In  failing  to  find,  upon  the 
allegation  of  the  complaint,  that  the  services 
were  performed  at  the  instance  and  request 
of  defendant,  and  also  upon  the  averment  of 
the  answer  as  to  a  defect  of  parties  plaintiff, 
the  contention  being  that  the  services,  If 
any,  were  performed  by  the  copartnership 
of  Scrivner  &  Aydelotte.  The  general  rule 
Is  that  a  Judgment  based  upon  findings 
which  do  not  determine  all  the  material  is- 
sues of  fact,  is  a  decision  "against  law," 
and  It  can  be  successfully  assailed  on  a 
motion  for  a  new  trial.  Knight  v.  Roche,  56 
Cal.  15;  Nuttall  v.  Lovejoy,  90  Cal.  163,  27 
Pac.  69;  Kaiser  v.  Dalto,  140  Cal.  167,  73  Pac. 
828;  Kusel  v.  Kusel,  147  Cal.  52,  81  Pac. 
297.  But  It  is  sufficient  If  all  the  material 
issues  are  substantially  covered  by  the  find- 
ings. They  are  not  required  to  be  in  Iden- 
tically the  same  language  as  the  pleadings. 
And  It  Is  also  true  that,  If  the  pretermitted 
finding  must  necessarily  have  been  adverse 
to  appellant,  he  Is  not  "aggrieved."  In  re 
Connors,  110  Cal.  413,  42  Pac.  906.  And  no 
finding  Is  required  as  to  a  fact  which  Is  im- 
plied by  law.  McFarland  v.  Holeomb,  123 
Cal.  84,  55  Pac.  761.  In  the  latter  case  it  Is 
sa id:  "Under  the  system  of  pleading  at  the 
common  law  It  was  requisite  that  the  declar- 
ation, In  an  action  of  assumpsit  upon  an 
executed  consideration,  should  show  that  the 
consideration  for  the  promise  by  the  defend- 
ant was  sufficient  to  support  his  promise,  and 
it  was  sufficient  to  aver  that  the  consideration 
was  executed  at  his  request;  but  this  aver- 
ment was  unnecessary  when  the  considera- 


tion, as  well  as  the  promise,  were  implied 
from  the  nature  of  the  transaction  set  forth 
In  the  declaration— as  In  an  action  for  goods 
sold  and  delivered  to  the  defendant,  or  for 
money  loaned  to  him  by  the  plaintiff.  Under 
our  system  of  pleading,  where  only  the  facts 
which  constitute  the  cause  of  action  are  to  be 
alleged,  it  is  not  requisite  to  aver  either  the 
consideration  or  the  promise,  when  they  are 
implied  as  a  legal  conclusion  from  the  facts 
which  are  alleged.  While  counsel  and  advice 
are  frequently  given  without  any  request, 
and  may  be  of  no  benefit  to  the  party  to 
whom  they  are  given,  yet  a  complaint  which 
shows  that  the  plaintiff  rendered  services 
to  the  defendant,  which  were  received  by  him 
In  person,  and  were  presumptively  at  his  re- 
quest, and  of  which  he  has  enjoyed  the  bene- 
fit, states  facts  from  which  the  liability  of 
the  defendant  therefor  Is  presumed,  and  Is 
good  as  against  a  general  demurrer."  If 
that  decision  states  the  rule  correctly,  it  must 
be  held  that  It  was  not  necessary  for  plain- 
tiff to  allege  that  the  services  were  perform- 
ed at  the  Instance  and  request  of  defend- 
ant, and  hence  that  no  finding  thereon  Is  re- 
quired, as  It  Is  presumed,  from  the  allegation 
and  corresponding  finding,  that  "plaintiff 
performed  work,  labor,  and  services  as  attor- 
ney and  counsel  at  law  for  said  defendant, 
and  that  the  sum  of  $500  Is  due  and  owing 
from  defendant  to  plaintiff."  In  other  words, 
from  the  fact  of  service  performed  the  law 
Implies  the  request  for  the  service,  or  an 
agreement  to  pay  the  reasonable  value  of 
said  services  and  renders  unnecessary  the 
allegation  of  said  agreement.  Some  of  the 
authorities  hold  differently,  but  the  McFar- 
land Case,  supra,  seems  controlling  here. 
Assuming  that  the  Issue  Is  properly  present- 
ed as  to  the  misjoinder  of  parties  plaintiff, 
it  is  sufficiently  determined  by  the  finding 
that  the  services  were  rendered  by  plaintiff. 
This  necessarily  excludes  any  other  person. 
Again,  the  evidence  shows  that  no  services 
were  performed  by  the  partnership.  Hence. 
If  a  more  complete  finding  upon  the  issue 
had  been  made,  it  must  necessarily  have  been 
adverse  to  the  defendant,  and  In  such  case 
the  failure  to  find  is  not  ground  for  the  re- 
versal of  the  Judgment  Gillespie  v.  Lake,  85 
Cal.  407,  24  Pac.  891. 
The  judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 

On  Rehearing. 

BURNETT,  J.  In  response  to  appellant's 
earnest  petition  for  a  rehearing,  we  deem  it 
sufficient  to  call  attention  to  the  following 
quotation  from  the  case  of  McFarland  v. 
Holeomb,  123  Cal.  85,  55  Pac.  761:  "In  her 
complaint  she  alleges,  as  the  basis  of  her 
claim,  'that  William  A.  Holeomb  was  at  the 
time  of  his  death  Indebted  to  the  plaintiff  In 
the  sum  of  $7,500  as  a  balance  due  plaintiff 
for  nursing,  boarding,  counseling,  advising, 
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and  taking  care  of  said  William  M.  Holcomb 
almost  continuously  from  the  29th  day  of  No- 
vember, 1870,  down  to  the  4th  day  of  Novem- 
ber, 1895,  in  the  city  and  county  of  San  Fran- 
cisco, state  of  California.' "  It  will  thus  be 
seen  that  the  action  was  for  services  perform- 
ed, that  there  was  no  allegation  that  they 
were  performed  at  the  Instance  or  request  of 
Holcomb,  or  that  there  was  any  promise  to 
pay.  The  Supreme  Court,  however,  held  that 
tbe  complaint  stated  a  cause  of  action.  If 
that  case  is  not  directly  in  point  here,  or  if  it 
is  to  be  overruled,  the  decision  to  that  effect 
must  come  from  the  Supreme  Court 
The  rehearing  is  denied. 


We  concur:  CHIPMAN,  P.  J. ;  HART,  J. 


PEOPLE]  v.  RUSSO  et  al.  (Cr.  65.) 

(Court  of  Appeal,  Third  District,  California. 
Aug.  15,  1906.) 

1.  Criminal  Law— Appeal— Judgment  Roll 
— Improper  Contents — Motions. 

A  motion  for  a  new  trial,  or  to  dismiss  the 
information  and  proceedings  thereon,  cannot  be 
made  part  of  the  judgment  roll,  and  can  only 
appear  on  appeal  through  bill  of  exceptions ;  the 
papers  constituting  tbe  judgment  roll  being  re- 
stricted by  Pen.  Code,  |  1207,  to  the  indictment 
or  information  and  a  copy  of  the  minutes  of  the 
pleas  or  demurrer,  a  copy  of  the  minutes  of  the 
trial,  the  instructions  given,  modified  or  refused, 
and  a  copy  of  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  15,  Criminal  Law,  8  2790.] 

2.  Fish— Unlawful  Net  Fishing— Evidence 
—Sufficiency. 

Evidence  held  to  sustain  a  conviction  of 
fishing  with  unlawful  nets,  in  violation  of  Pen. 
Code,  |  634. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  23,  Fish,  8  29.] 

3.  Criminal  Law— Appeal  —  Review  —  Con- 
clusiveness or  Vebdict. 

It  being  for  the  jury  to  settle  conflicts  in 
testimony,  an  appellate  court  will  only  disturb 
a  verdict  where  there  is  an  entire  lack  of  evi- 
dence to  sustain  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law.  88  8074-3083.]. 

4.  Same— Instructions— Presumption. 

It  appearing  that  tbe  trial  court  instructed 
on  circumstantial  evidence,  but  the  instruction 
not  being  in  the  record,  the  district  court  of  ap- 
peal will  presume  that  it  was  complete,  thus 
showing  no  reversible  error  in  an  additional 
instruction  given  at  the  jury's  request  as  against 
an  objection  that  such  additional  instruction 
was  not  sufficiently  explicit 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  15,  Criminal  Law,  8  8032.] 

5.  Fish— Unlawful  Net  Fishing — Capacity 
of  Offenders— Materiality. 

Under  Pen.  Code,  8  634,  prohibiting  fishing 
with  certain  nets,  it  is  immaterial  to  accused's 
guilt  whether  they  acted  as  fishermen,  mer- 
chants, or  merchants'  employes ;  the  sole  ques- 
tion being  whether  they  took  part  in  illegal  fish- 
ing. 

6.  Same— Evidence. 

In  a  trial  for  fishing  with  unlawful  nets, 
the  finding  of  fish  on  accused's  launch,  while  not 
of  itself  sufficient  to  convict,  was  a  circumstance 
which  the  jury  could  consider  in  determining 
guilt. 


REPORTER.  (Cat- 

Appeal  from  Superior  Court  Solano  Coun- 
ty; L.  G.  Harrier,  Judge. 

Nemo  Russo  and  others  were  convicted  of 
fishing  with  unlawful  nets,  In  violation  of 
Pen,  Code,  8  634,  and  they  appeal.  Affirmed. 

O.  A.  Lament  and  R.  H.  Lattlmer,  for  ap- 
pellants. U.  8.  Webb,  Atty.  Gen.,  and  J. 
Chas.  Jones,  Asst  Atty.  Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendants  were  convict- 
ed of  the  crime  of  fishing  for  striped  bass 
with  unlawful  nets.  A  demurrer  to  the  In- 
formation was  Interposed,  and,  we  think, 
rightly  overruled.  Defendants  appeal  from 
the  judgment  of  conviction  and  from  the  or- 
der denying  their  motion  for  a  new  trial. 
A  motion  to  set  aside  the  information  with 
an  affidavit  explanatory  of  the  proceeding* 
bad  on  said  motion,  the  rulings  of  the  court 
thereon,  and  exceptions  thereto  and  the  min- 
utes of  the  trial  in  the  magistrate's  court 
are  printed  In  the  transcript  but  they  are 
not  authenticated  In  the  bill  of  exceptions. 

Appellants  claim  that  the  motion  to  dismiss 
the  information  Is  part  of  the  judgment  roll 
made  up  by  the  clerk  under  section  1207,  Pen. 
Code.  The  papers  which,  under  that  section, 
constitute  the  record,  or  judgment  roll,  are: 
"(1)  The  Indictment  or  Information  and  a 
copy  of  the  minutes  of  the  pleas  or  demurrer; 
(2)  a  copy  of  the  minutes  of  the  trial;  (3)  the 
written  instructions  given,  modified  or  re- 
fused *  *  *  and  the  certified  transcript 
of  tbe  charge  of  the  court;  and  (4)  a  copy 
of  the  judgment"  The  motion  for  a  new 
trial  and  the  minutes  of  the  proceedings 
had  on  such  a  motion  constitute  no  part  of  the 
Judgment  roll.  People  v.  Sing  Yow,  145  CaL 
1,  78  Pac.  235,  where  It  was  also  held  that 
"the  clerk  cannot  make  them  a  part  thereof, 
and  they  should  appear  only  in  the  bill  of 
exceptions."  See,  also,  People  v.  Ruiz,  144 
Cal.  251,  77  Pac.  907;  People  v.  Frank,  2 
Cal.  App.  283,  83  Pac.  578.  The  same  Is- 
true  of  the  motion  to  dismiss  the  Information 
and  the  minutes  relating  thereto.  They  should 
have  appeared  In  the  bill  of  exceptions,  the 
only  means  by  which  they  could  have  been 
properly  authenticated. 

It  is  claimed  by  defendants  that  the  evi- 
dence is  insufficient  to  justify  the  verdict 
Section  634  of  the  Penal  Code  Is  the  statute 
defining  the  offense  charged.  It  provides  that 
"every  person  who,  for  the  purpose  of  catch- 
ing •  *  *  striped  bass  •  •  *  in  any 
waters  of  the  state,  fish  with  or  use  any  seine 
or  net  *  *  *  the  meshes  of  which  are, 
when  drawn  closely  together  and  measured  in- 
side the  knot  less  than  seven  and  one-half 
inches  in  length,  is  guilty  of  a  misdemeanor, 
and  Is  punishable,"  and  so  forth.  Witness 
Lamontague,  a  hunter  and  fisherman,  residing 
In  tbe  vicinity  of  tbe  waters  where  the  alleged 
Illegal  fishing  occurred,  and  for  many  years 
familiar  with  the  Sacramento  river  and  the 
numerous  connecting  sloughs  forming  the  net- 
work of  Islands  In  that  region,  testified  that 
he  was  fishing  on  June  27,  1905,  In  Duck 
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slough  and  saw  the  defendants  In  the  morn- 
ing of  that  day.  Witness  came  down  Duck 
slough  trolling  for  striped  bass,  and  noticed 
three  fishing  boats  and  a  gasoline  launch 
and  seven  or  eight  men  engaged  in  throwing 
out  a  net.  He  observed  the  net,  and  saw 
that  the  meshes  were  of  a  size  less  than  al- 
lowed by  law.  He  turned  around  to  return 
to  his  home  for  the  purpose  of  reporting  the 
matter  to  the  game  and  fish  warden.  The 
gasoline  launch,  he  testified,  "undertook  to 
run  over  him."  He  went  to  Courtland.  and 
telephoned  Game  Warden  George  Neale  at 
Sacramento,  who  came  to  Courtland  that 
evening  at  5  o'clock.  There  Is  evidence  that 
Neale,  Lamontague,  and  three  other  men  left 
Courtland  that  evening  in  a  gasoline  launch 
for  the  scene  of  toe  alleged  unlawful  fishing, 
night  overtook  them  at  a  point  below,  and 
the  next  morning  "before  daylight"  they  start- 
ed up  Prospect  slough  with  a  gasoline  launch 
procured  from  the  Ryder  Island  dredger,  and 
about  daylight  came  upon  defendants  in  a 
body  of  water  called  "Hackett  Cut"  or  "Hack- 
ett  slough."  Neale  found  that  he  could  not 
get  to  them  with  his  launch  because  of  the 
nets  in  the  slough,  and  so  took  a  rowboat 
with  his  party,  which  could  pass  over  the 
nets,  and  some  distance  above  his  launch  he 
found  defendants  with  a  gasoline  launch  and 
three  fishing  boats.  The  nets  extended  for 
over  half  a  mile  zig-zagging  across  the  cut 
from  shore  to  shore  and  anchored  at  points 
with  railroad  iron  and  rock  to  hold  the  nets 
in  place,  the  latter  so  situated  that  there  was 
no  passageway  for  a  launch  up  or  down  the 
cut.  Neale  testified:  "I  went  up  to  the  gaso- 
line boat  and  these  eight  defendants  were 
standing  on  the  deck.  I  asked  If  any  one  of 
them  could  talk  English.  The  younger  man 
of  the  lot  answered  that  he  could.  •  •  •  I 
then  asked  him  who  owned  those  nets,  and  he 
said  that  he  wasn't  keeping  cases  on  those 
nets.  *  •  *  I  jumped  aboard,  and  placed 
the  defendants  under  arrest  We  tried  to  get 
the  launch  through  and  the  three  boats  over 
the  net,  but  there  was  such  a  quantity  of 
them  we  couldn't  do  it.  We  succeeded  in 
dragging  the  nets  to  one  side  enough  to  get 
the  launch  and  fish  boats  out,  after  being 
tangled  up  several  times  with  the  screw,  and 
brought  them  to  Rio  Vista."  Neale  examined 
the  meshes,  and  found  them  all  much  smaller 
than  allowed  by  law.  Except  salmon,  he 
noticed  all  kinds  of  fish  in  the  nets,  and 
striped  bass  among  them.  He  found  in  the 
defendants'  launch  three  boxes  of  mixed  fish, 
striped  bass  included,  which  bore  evidence  of 
having  been  caught  in  gill  nets  such  as  these, 
although  he  could  not  say  they  were  caught 
In  these  particular  nets.  There  were  other 
circumstances  testified  to  tending  to  connect 
defendants  with  placing  the  nets  where  they 
were  found  and  tending  to  show,  in  connection 
with  the  evidence  already  stated,  that  the 
defendants  were  engaged  in  fishing  with  nets 
of  meshes  smaller  than  allowed  by  law.  AH 
the  defendants  testified  In  their  own  behalf. 


Three  of  them  testified  that  they  went  from 
Rio  Vista  up  the  river  with  the  launch  to 
buy  fish;  that  they  did  not  own  the  Dets,  nor 
did  they  have  anything  to  do  with  setting 
them.  The  other  defendants  testified  that 
they  went  up  to  these  sloughs  from  Rio  Vista 
with  three  fish  boats  to  get  wood,  and  that 
they  had  nothing  to  do  with  placing  the  nets 
in  the  slough.  There  was  evidence  that  there 
was  no  wood  In  that  part  of  the  country. 
No  witness  saw  defendants  setting  the  nets 
or  taking  fish  from  them,  but  the  circum- 
stances proven  were  such  as  to  warrant  the 
Jury  in  drawing  the  inference  that  defend- 
ants bad  in  fact  committed  acts  forbidden  by 
the  statute  and  were  guilty  as  charged. 
The  testimony  of  defendants  created  a  con- 
flict; but  it  was  for  the  Jury,  as  the  sole 
judges  of  the  evidence,  to  reconcile  any  ap- 
parent conflict  in  the  statements  of  witnesses. 
It  is  only  in  a  case  where  there  is  an  entire 
lack  of  evidence  that  the  appellate  court  will 
disturb  the  verdict.  People  v.  Fitzgerald, 
138  Cal.  89,  70  Pac.  1014,  and  numerous 
other  cases. 

The  remaining  points  made  by  appellants 
relate  to  the  special  instructions  given  by  the 
court,  at  the  request  of  the  Jury,  after  they 
had  retired  to  the  Jury  room  for  deliberation. 
The  jury  requested  an  Instruction  as  to 
"whether  the  defendants  have  to  be  positively 
identified  for  the  offense  of  setting  out  those 
Illegal  nets."  "A  Juror:  That  is,  if  it  must 
be  proved  by  direct  or  circumstantial  evi- 
dence. The  Court:  It  must  be  proved  either 
by  direct  or  circumstantial  evidence.  I  read 
to  you  the  difference  between  direct  and  cir- 
cumstantial evidence.  Do  you  all  understand 
the  difference  between  direct  and  circumstan- 
tial evidence?  Direct  evidence  would  be  the 
testimony  of  the  witnesses  who  saw  the  net 
set.  Circumstantial  evidence  would  be  tho 
evidence  of  surrounding  circumstances,  which 
would  lead  you,  in  reason  and  beyond  a  rea- 
sonable doubt,  to  believe  that  they  did  set 
the  nets.  That  is  the  difference."  The  criti- 
cism of  appellants  is  that  this  Instruction  wan 
not  sufficiently  full  and  explicit  as  to  when 
the  Jury  is  warranted  in  convicting  upon  cir- 
cumstantial evidence— citing  People  v.  Dole, 
122  Cal.  495,  56  Pac.  581,  68  Am.  St.  Rep.  50. 
None  of  the  Instructions  given  by  the  court 
are  in  the  record  except  the  special  instruc- 
tions above  referred  to.  The  court  bad  given 
an  instruction  upon  the  point  as  clearly  ap- 
pears, and,  in  Its  absence,  it  must  be  pre- 
sumed that  It  was  correct  and  fully  met  the 
case  made  by  the  evidence.  Without  this  In- 
struction before  us  we  cannot  say  that  the 
court  erred  in  not  more  fully  explaining  the 
nature  of  circumstantial  evidence.  We  must 
presume  that,  when  read  together  with  others, 
the  Instructions  on  the  subject  thereof  were 
correct.  "Juror:  Another  question  Is,  In  re- 
gard to  the  engineer  and  the  parties  who  had 
the  launch,  whether  they  went  as  fishermen 
or  merchants,  buying,  or  in  the  employ  of  a 
merchant  buying ;  were  they  classed  as  flsher- 
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men,  or  as  merchants,  buying  with  those  who 
went  with  the  launch?  The  Court:  That  ques- 
tion could  hardly  enter  within  the  range  of 
the  jury.  What  you  are  to  determine  is 
whether  these  people,  no  matter  In  what  ca- 
pacity they  were  acting,  performed  the  illegal 
act  Whether  they  did  It."  We  discover 
nothing  misleading  here.  It  was  immaterial 
in  what  capacity  these  men  In  the  launch 
went  out.  The  sole  question  was:  Did  they 
take  part  In  Illegal  fishing?  The  colloquy 
between  the  members  of  the  Jury  and  the  court 
was  continued  by  several  other  questions  of 
the  jury  and  answered  by  the  court  The 
absence  of  the  instructions  given  previously 
by  the  court  upon  the  points  Involved  makes 
it  Impossible  to  say  that  any  error  was  com- 
mitted by  the  court  So  far  as  we  can  judge, 
there  was  none.  After  some  statements  by 
counsel  upon  both  sides  as  to  the  flsh  found 
on  defendants'  launch,  the  court  said:  "I  will 
give  the  instruction  this  way:  That  these 
defendants  are  accused  of  setting  nets  for  the 
purpose  of  catching  striped  bass.  Now,  if 
striped  bass  are  found  upon  the  launch,  it  Is 
not  of  Itself  sufficient  to  prove  the  guilt  of 
the  defendants,  but  It  is  a  circumstance  which 
may  be  taken  Into  consideration  by  you  In 
determining  guilt  or  innocence."  We  see  no 
error  here. 
The  Judgment  and  order  are  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


VANCE  REDWOOD  LUMBER  CO.  et  al.  v. 

DURPHY  et  al.    (Civ.  486.) 
(Court  of  Appeal,  Third  District  California. 
Aug.  15,  1908.) 

1.  Appeal  ano  Error— Review— Finbings— 
Conclusiveness. 

Findings  are  conclusive  on  appeal,  where 
the  evidence  is  not  in  the  record. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  3,  Appeal  and  Error,  §§  2939-2942.] 

2.  Vendob  ano  Purchaser  —  Contbact  to 
Convey— Payment  of  Taxes — Validity  of 
Provision. 

Const,  art.  13,  |  5,  making  void  a  contract 
of  a  debtor  to  pay  any  tax  on  any  mortgage  or 
other  lien  as  to  interest  and  such  tax,  does  not 
invalidate  a  contract  to  convey  land  as  to  stipu- 
lated interest  on  the  price,  because  it  requires 
the  purchaser  to  pay  taxes  on  the  land;  the  pro- 
vision for  Interest  and  taxes  in  a  contract  be- 
ing part  of  the  consideration  for  the  conveyance. 

3.  Liens— Equitable  Liens— Taxation— Con- 
stitutional Law. 

Const,  art.  13,  f  5,  making  void  a  contract 
by  which  a  debtor  is  bound  to  pay  any  tax  on 
any  mortgage  or  other  lien  as  to  such  taxes  and 
any  interest  specified  therein,  does  not  apply  to 
equitable  liens. 

4.  Vendor  and  Pubchaseb— Equitable  Liens 
—Time  of  Accbual. 

A  vendor's  equitable  lien  to  secure  the  price 
does  not  arise  until  the  purchaser  defaults. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  641-651.] 

5.  Pleading— Admissions. 

Where,  in  a  suit  to  foreclose  a  contract  to 
convey  on  the  purchaser's  default,  the  purchaser 
and  his  assignee  did  not  deny  in  their  answer 


the  vendors*  allegation  that  the  purchaser  agreed 
to  pay  specified  interest  upon  deferred  payments, 
interest  was  properly  awarded  as  claimed. 

6.  Appeal  and  Error  —  Review  —  Presump- 
tions. 

On  appeal  from  a  judgment  awarding  inter- 
est on  a  contract  uncertain  in  its  terms  respect- 
ing interest  the  court  will  presume  that  the 
uncertainty  was  removed  by  evidence. 

7.  Vendor  and  Purchaser— Interest— Con- 
tract Construed. 

Under  a  contract  to  convey  land  at  a  speci- 
fied price,  requiring  the  purchaser  to  pay  $600. 
June  1,  1902,  $600,  January  2,  1903,  with  spec- 
ified interest  upon  deferred  payments  from 
January  1,  1902,  and  $1,200  on  January  2  of 
each  succeeding  year,  with  interest  from  Janu- 
ary 1,  1902,  until  payment  of  the  full  price, 
it  was  proper,  in  a  suit  by  the  vendors  to  fore- 
close the  contract  on  the  purchaser's  default, 
to  award  interest  on  the  balance  due  from  Janu- 
ary 2,  1902. 

Appeal  from  Superior  Court  Humboldt 
County ;  E.  W.  Wilson,  Judge. 

Action  by  the  Vance  Redwood  Lumber 
Company  and  another  against  B.  F.  Durphy 
and  the  Fleldbrook  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  company  ap- 
peals. Affirmed. 

A.  R,  Thorpe,  J.  H.  Q.  Weaver,  and  Coonan 
&  Kehoe,  for  appellant.  T.  H.  Selvage  and 
C.  M.  Wheeler,  for  respondents. 

CHIPMAN,  P.  J.  This  Is  an  action  to 
foreclose  a  contract  for  the  sale  and  purchase 
of  land.  Plaintiffs  had  judgment  from  which 
defendant  Fleldbrook  Company  appeals  on 
the  Judgment  roll. 

The  points  to  be  decided  will  be  fully  un- 
derstood from  a  consideration  of  the  contract 
Involved  and  the  findings  and  decree  of  the 
court  The  essential  points  of  the  contract 
are  as  follows : 

"This  agreement,  entered  Into  this  19th 
day  of  October,  1901,  between  the  Vance  Red- 
wood Lumber  Company,  and  the  Eureka  and 
Klamath  River  Railroad  Company,  corpora- 
tions, the  party  of  the  first  part  and  B.  F. 
Durphy,  of  Eureka,  Humboldt  county,  Cali- 
fornia, the  party  of  the  second  part:  wlt- 
nesseth :    *    *  * 

"First:  Said  parties  do  hereby  agree  to  sell 
unto  said  second  party,  his  heirs  and  assigns, 
and  said  second  party  hereby  agrees  to  buy 
from  said  first  parties  at  the  rate  of  thirty 
dollars  ($30.00)  per  acre  payable  as  herein- 
after set  forth,  the  following  described  tracts 
of  land,  in  Humboldt  county,  California,  to 
wit  [Land  described.  The  grantors  make 
certain  reservations  not  material  to  the  is- 
sues.]  •   •  • 

"Second.  Said  second  party,  his  heirs  or 
assigns,  shall  be  and  is  hereby  permitted  to 
lay  out  and  plat  at  his  own  cost  and  expense. 
Into  lota  fifty  (50)  by  one  hundred  (100)  feet, 
and  thirty-three  and  one- third  by  one  hundred 
feet,  hlocks  two  hundred  (200)  feet  square, 
streets  fifty  (50)  feet  wide,  portions  of  the 
aforesaid  described  premises  and  record  such 
portion  to  the  extent  of  forty  (40)  acres ;  and 
the  manager  of  said  first  party,  the  Vance 
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Redwood  Lumber  Company,  hereby  agrees 
to  record  said  plat  of  forty  (40)  acres  and  to 
convey  same  to  said  second  party,  bis  heirs 
or  assigns,  upon  payment  to  said  first  party 
of  the  sum  of  thirty  dollars  ($30.00)  per  acre 
for  each  parcel  so  conveyed,  each  parcel  to  be 
not  less  than  five  (5)  acres  at  any  one  time 
or  in  any  one  conveyance  until  the  full  forty 
(40)  acres  have  been  paid  for,  at  which  time 
deed  will  be  made  to  said  second  party,  his 
heirs  or  assigns,  for  the  balance  of  said  forty 
acres. 

"Third.  Said  second  party,  his  heirs  or  as- 
signs, may  sell  the  whole  or  any  portion  of 
the  aforesaid  recorded  tract  of  forty  (40) 
ncres  to  any  person  or  persons,  but  the  said 
second  party  shall  pay  said  first  parties,  their 
successors  or  assigns,  for  the  tract  so  sold  a 
sum  of  money  to  be  computed  at  the  rate  of 
thirty  dollars  ($30.00)  per  acre,  before  said 
first  parties  shall  be  required  to  make  deed, 
it  is  understood  that  said  first  parties  shall 
not  be  required  to  make  conveyance  for  less 
than  five  (5)  acres  at  a  time.  In  computing 
the  acreage  of  the  platted  land  so  to  be  con- 
veyed by  said  first  party  to  said  second  party, 
due  consideration  shall  be  given  to  the  acre- 
age occupied  by  streets  and  alleys,  and  for 
this  acreage  occupied  by  streets  and  alleys 
said  second  party  shall  pay  said  first  parties 
at  the  rate  of  thirty  dollars  ($30.00)  per 
acre. 

"Fourth.  Should  said  second  party  desire 
to  record  any  part  of  said  tract  of  land  in 
excess  of  forty  acres  so  platted,  said  second 
party,  his  heirs  or  assigns,  may  do  so,  but 
before  so  doing,  said  second  party,  his  heirs 
or  assigns,  shall  pay  to  the  said  first  parties, 
their  successors  and  assigns,  a  sum  of  money 
to  be  computed  at  the  sum  of  thirty  dollars 
(130.00)  per  acre  for  each  additional  acre  in 
excess  of  said  eighty  acres  so  desired  to  be 
recorded. 

"Fifth.  Said  second  party,  his  heirs  or  as- 
signs, shall  pay  said  first  parties  on  or  before 
June  1,  1902,  the  sum  of  six  hundred  dollars 
($600.00)  and  on  or  before  the  2d  day  of  Janu- 
ary, 1903,  a  like  sum  of  six  hundred  dollars 
($600.00)  with  interest  upon  deferred  pay- 
ments thereupon  at  the  rate  of  six  per  cent. 
(6)0  per  annum  from  January  1,  1902,  and  on 
or  before  the  second  day  of  January,  of  each 
succeeding  year,  the  sum  of  $1,200.00  with  in- 
terest thereupon  at  the  rate  of  six  per  cent. 
(6*)  per  annum  from  January  1,  1902,  until 
the  full  amount  constituting  the  selling  price 
of  said  tract  of  land  hereinabove  described 
shall  have  been  paid  to  said  parties  of  the 
first  part;  said  second  party  shall  also  pay 
taxes." 

The  following  Is  written  on  the  margin  of 
the  contract  at  this  point:  "It  is  understood 
that  the  money  paid  for  platted  lands  shall 
not  apply  on  the  annual  payments.  The  sums 
of  $1,200  per  annum  is  to  be  paid  over  & 
above  amt's.  paid  for  platted  lands.  (Signed) 
A.  B.  Hammond.   *   •  * 

"This  agreement  shall  be  binding  upon  the 


successors  and  assigns  and  upon  the  heirs 
and  assigns  of  the  parties  hereto  for  a  period 
of  four  years  from  and  after  the  date  here- 
of, unless  earlier  terminated  for  failure  as 
particularly  set  forth  herein. 

"In  witness  whereof,  the  said  parties  here- 
to have  hereunto  set  their  names  and  seals, 
the  day  and  year  hereinabove  set  forth. 

"Vance  Redwood  Lumber  Company,  per  A. 
B.  Hammond,  President  Attest:  Wm.  G. 
Gosslin,  Secretary  of  Vance  Redwood  Lum- 
ber Company.  Eureka  &  Klamath  River 
Railroad  Company,  A.  B.  Hammond,  Presi- 
dent, Parties  of  the  First  Part 

"B.  F.  Durphy,  Party  of  the  Second  Part." 

In  January,  1902,  certain  four  tracts  of 
five  acres  each  were  sold  to  one  Belcher,  and 
in  May,  1902,  Durphy  assigned  these  Belcher 
contracts  to  defendant  Fieldbrook  Company 
and  also  the  Durphy  contract  with  plaintiffs 
of  October  19,  1901.  Subsequently  defendant 
Fieldbrook  Company  contracted  to  sell  to 
one  Boulster  a  seven-acre  tract  for  the  sum 
of  $275;  also  lots  7  and  8,  block  86,  to  one 
Voght  for  the  sum  of  $565,  which  was  later, 
by  agreement  reduced  to  $250. 

Among  other  things,  defendants  set  up  in 
their  answer  that  the  marginal  clause  of  the 
contract  signed  by  A.  B.  Hammond  (inserted 
at  the  end  of  paragraph  5)  was  not  intended 
to  become  a  part  of  the  contract,  and  that 
Durphy  never  assented  to  it,  but  expressly 
repudiated  it;  also  that  the  concluding  para- 
graph of  said  contract  was  Incorporated  In 
the  agreement  by  mutual  mistake,  and  "was 
not  Intended  to  change  the  length  of  time 
that  said  Durphy  and  assigns  were  to  have 
in  which  to  pay  for  said  land,"  but  that  it 
was  the  intention  to  still  give  said  B.  F. 
Durphy  and  assigns  10  years  within  which  to 
pay  for  said  land.  These  were  the  important 
contentions  of  defendants,  but  the  court  and 
the  Jury,  called  to  determine  the  facts  as  to 
them,  found  against  defendants  on  both  Is- 
sues, and  the  findings  are  conclusive,  as  the 
evidence  is  not  brought  up.  Among  other  is- 
sues found  by  the  Jury  and  adopted  by  the 
court  were  the  following:  That  defendants 
did  not  pay  to  plaintiffs  the  sum  of  $600  fall- 
ing due  under  the  terms  of  the  contract  June 
1.  1902,  nor  the  sum  of  $600  and  Interest  fall- 
ing due  January  2,  1903;  nor  did  defendants 
pay  to  plaintiffs  the  sum  of  $1,200,  and  inter- 
est, falling  due  January  2,  1904.  It  was  also 
found  by  the  Jury  and  the  court  that  plain- 
tiffs had  fully  performed  all  the  acts  and 
things  by  them  agreed  to  be  performed.  The 
court  further  found:  That  of  the  lands  agreed 
in  said  contract  of  October  19,  1901,  to  be 
sold  by  plaintiffs  to  defendant  Durphy,  said 
defendant  has  paid  to  plaintiffs  the  sum  of 
$600  for  20  acres  of  said  land  sold  to  said 
Belcher  and  by  reason  thereof  plaintiff  Vance 
Redwood  Lumber  Company  has  made  to  said 
Belcher  deeds  therefor ;  that  defendants  have 
not  performed  any  of  the  terms  of  said  con- 
tract of  October  19,  1901,  nor  have  they  paid 
to  plaintiffs  any  money  on  account  of  said 
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contract,  except  said  sum  of  $600  for  the  20 
acres  of  land  sold  to  said  Belcher;  that  de- 
fendants have  made  contracts  with  numerous 
persons,  agreeing  to  sell  to  such  persons  cer- 
tain portions  of  said  land,  other  than  said  20 
acres  sold  to  said  Belcher,  and  have  received 
large  sums  of  money  upon  said  contracts, 
without  procuring  to  be  vested  In  said  per- 
sons the  legal  title  to  said  portions  of  said 
lands  so  contracted  to  be  sold.  The  findings 
then  set  forth  the  contracts  with  Boulster 
and  Voght  heretofore  referred  to.  It  is  fur- 
ther found  that  plaintiffs,  at  the  Instance  of 
defendant  Durphy  and  under  his  direction, 
platted  a  forty-acre  tract  of  said  land,  known 
as  survey  83,  dividing  it  into  lots  and  blocks 
and  streets,  which  became  a  part  of  the  town 
known  as  Fleldbrook,  and  also  likewise  plat- 
ted another  tract  of  said  land  known  as  sur- 
vey 84,  which  also  became  a  part  of  said 
town,  both  of  which  surveys  were  duly  re- 
corded. It  is  also  found,  further,  that  by 
their  "acts  and  conduct  defendants  misled 
and  deceived  plaintiffs  in  relation  to  carrying 
out  said  contract,  and  induced  them  to  act 
to  their  prejudice  In  a  manner  other  than, 
and  different  from,  the  manner  in  which  they 
would  have  acted  had  they  not  been  so  mis- 
led and  deceived."  It  is  also  found  that  on 
April  15,  1905,  the  said  Voght  made  demand 
upon  plaintiff  Vance  Lumber  Company  that 
it  execute  to  him  a  conveyance  of  said  lands 
described  in  his  said  contract ;  that  thereafter 
on  said  day  said  plaintiff  delivered  to  him  a 
quitclaim  deed  for  the  land  in  his  said  con- 
tract described,  receiving,  as  consideration 
therefor,  the  sum  of  $100,  and  that  said  con- 
veyance was  made  with  defendants'  consent; 
that  in  the  event  that  defendants  carry  out 
the  terms  of  their  said  contract  of  October 
19,  1901,  and  make  the  payments  therein 
called  for  on  their  part,  within  90  days  from 
the  date  hereof,  the  said  $100  "will  constitute 
a  credit  to  be  allowed  defendants  upon  the 
amount  now  remaining  unpaid  by  defendants, 
in  the  carrying  out  and  complying  with  the 
payments'  called  for  upon  their  part  to  be 
made,  under  said  contract  of  October  19, 
1901,  the  amount  of  said  payments  being  here- 
after more  particularly  set  forth."  As  conclu- 
sion of  law,  the  court  found  that  the  contract 
of  October  19,  1901,  as  set  out  in  plaintiffs' 
second  amended  complaint,  was  duly  made 
and  executed  between  plaintiffs  and  said  de- 
fendant Durphy  at  the  time  and  in  the  man- 
ner alleged  in  said  complaint,  and  that  the 
same  was  assigned  by  defendant  Durphy  May 
7,  1902,  to  defendant  Fleldbrook  Company, 
and  said  company  is  now  the  owner  thereof. 

The  court  adjudged  by  Its  decree  as  fol- 
lows: That  "defendant  Fleldbrook  Company 
may  have  90  days  from  the  date  hereof  (July 
14,  1906),  within  which  time  to  make  to  plain- 
tiffs the  payments  called  for  by  said  con- 
tract of  October  19,  1901,  as  modified  by  the 
allowance  of  the  said  credits  hereinbefore 
allowed  by  reason  of  the  amounts  received  by 
plaintiffs  from  the  sale  of  the  said  parcels 


of  land  to  the  said  J.  A.  Boulster  and  John 
Voght,"  particularly  specified  as  follows: 
"Said  defendant  Fleldbrook  Company  shall 
pay  to  plaintiffs  within  90  days  from  date 
hereof  $10,200,  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  January 
2,  1902,  deducting  therefrom  the  sum  of 
$275,  together  with  interest  thereon  at  the 
rate  of  7  per  cent  per  annum  from  August 
25,  1904,  and  deducting  also  the  sum  of  $100. 
with  Interest  thereon  at  the  rate  of  7  per 
cent  per  annum  from  the  15th  day  of  April, 
1905;  said  amounts  of  $275  and  $100,  so 
to  be  deducted  with  interest,  being  the 
amounts  heretofore  received  by  plaintiffs 
from  the  said  Boulster  and  the  said  Voght 
All  of  said  amounts  of  interest  to  be  com- 
puted up  to  the  day  upon  which  payment  is 
made."  Upon  payment  as  above  being  made, 
it  is  decreed  that  plaintiffs  convey  to  defend- 
ant Fleldbrook  Company  all  of  said  land,  ex- 
cept that  described  in  the  contracts  of  Belch- 
er, Boulster,  and  Voght  It  is  further  de- 
creed that  should  defendant  Fleldbrook 
Company  fall  to  make  said  payments  as  di 
rected  by  the  decree,  the  defendants,  and 
each  of  them,  "be  barred  and  forever  fore- 
closed of  all  claims,  rights,  demands,  and 
equities  of,  in,  and  to  said  contract  of  Octo- 
ber 19,  1901,  and  of,  In,  and  to  the  lands 
therein  specified  and  set  forth,  other  than 
the  said  lands  so  sold  to"  said  Belcher,  Boul- 
ster, and  Voght  and  upon  such  failure  of 
defendant  Fleldbrook  Company  said  contract 
of  October  19,  1901,  is  declared  annulled  and 
of  no  effect 

Appellants  contend  that  the  judgment  Is 
not  supported  by  the  findings  in  the  follow- 
ing two  particulars:  (1)  That  the  contract 
in  question  constituted  a  Hen  by  which  plain- 
tiffs obligated  defendants  to  pay  the  taxes, 
and  hence  plaintiffs,  under  section  5,  art  13, 
of  the  Constitution,  were  not  entitled  to  any 
interest ;  (2)  but  if  entitled  to  interest  they 
were  not  entitled  to  interest  as  found,  on 
$10,200.  Appellants  discuss  the  first  point 
at  considerable  length,  but  in  our  view  it  is 
without  merit  This  provision  of  the  Con- 
stitution is  aa  follows:  "Every  contract  here- 
after made,  by  which  a  debtor  is  obligated 
to  pay  any  tax  or  assessment  on  money  loan- 
ed, or  on  any  mortgage,  deed  of  trust  or 
other  lien,  shall,  as  to  any  interest  specified 
therein,  and  as  to  such  tax  or  assessment  be 
null  and  void."  We  do  not  think  this  pro- 
vision applies  to  the  contract  here,  for  it 
does  not  attempt  to  require  the  second  party 
to  pay  taxes  "on  money,  or  any  mortgage, 
deed  of  trust  or  other  Hen."  If  the  clause 
of  the  contract  reading  "said  second  party 
shall  also  pay  taxes"  means  anything,  It  is 
that  second  party  shall  pay  taxes  on  the 
land  contracted  to  be  sold.  Odd  Fellows' 
Sav.  Bank  v.  Brander,  124  Cal.  255,  56  Pac. 
1109,  was  Just  such  a  case  as  this,  where 
the  remedy  here  sought  was  enforced.  The 
contract  there  provided  that  the  vendee 
should  pay  the  taxes.  The  precise  question 
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now  raised  was  not  decided,  but  it  is  not 
likely  that  It  would  have  been  overlooked 
bad  it  been  thought  to  possess  merit.  Mr. 
Jones  says:  "Lien  by  contract  exists  only 
when  it  is  expressly  agreed  that  a  party  may 
retain  the  property  as  security  for  work  done 
or  expense  incurred  in  support  of  it  There 
must  be  something  more  than  a  contract  for 
the  payment  of  the  purchase  price.  The  law 
Implies  no  lien  from  such  a  contract."  1  Jones 
on  Liens,  p.  4.  Again:  "In  the  one  case 
(where  title  passes)  the  vendor  has  a  lien 
without  any  title,  and  In  the  other  (where  ti- 
tle does  not  pass)  he  has  the  title  without 
any  occasion  for  a  lien."  2  Jones  on  Liens, 
p.  57.  In  the  present  case  it  seems  to  us 
that  the  provisions  for  payment  of  Interest 
and  taxes,  like  the  payments  of  the  princi- 
pal, constitute  part  of  the  consideration  for 
the  purchase.  And  it  is  not  reasonable  to 
suppose  that  the  parties  to  the  contract  had 
in  mind  that  an  attempt  would  be  made  to 
levy  a  tax  upon  the  purchase  price  of  the 
land,  for  to  tax  both  land  and  contract  would 
be  double  taxation.  It  is  not  necessary  to 
consider  the  vendor's  equitable  lien  to  se- 
cure the  purchase  price  paid,  if  he  had  any. 
for,  first,  the  Constitution  does  not  refer  to 
such  a  lien ;  and  second,  the  vendee  was  not 
in  default,  in  which  case  alone  the  vendor** 
lien  arises.  3  Pomeroy's  Eq.  Juris.  §  1263. 
Appellant  cites:  Avery  v.  Clark,  87  Cal.  619, 
25  Pac.  919,  22  Am.  8t.  Rep.  272,  Oessner  v. 
Palmateer,  89  Cal.  89.  24  Pac.  608,  26  Pac. 
789,  13  L  R.  A.  187,  and  Kent  v.  Wil- 
liams, 114  Cal.  587,  46  Pac.  462,  as  support- 
ing their  view.   We  do  not  so  regard  them. 

The  findings  that  plaintiffs  are  entitled 
to  Interest  under  the  contract  are  clearly 
justified,  and  the  only  remaining  question  is, 
did  the  court  correctly  Impose  it?  Appel- 
lant's contention  Is  that  the  contract  did  not 
authorize  interest  on  $10,200  from  January 
2,  1902.  The  entire  purchase  price  for  the 
360  acres  was  $10,800,  being  $30  per  acre. 
The  court  found  that  defendants  had  paid 
$600,  and  no  more,  which  left  $10,200  still 
due.  Provision  is  made  for  allowing  appel- 
lant principal  and  interest  of  the  contracts 
of  sale  to  Belcher,  Boulster,  and  Voght,  so 
that  these  items  may  be  laid  out  of  consid- 
eration. The  terms  of  the  contract  in  re- 
gard to  interest  are  not  free  from  doubt  and 
uncertainty. 

Plaintiffs  alleged  In  their  complaint  that 
under  the  contract  defendant  Durphy  agreed 
to  pay  interest  at  the  rate  of  6  per  cent,  upon 
deferred  payments  "until  the  full  amount 
constituting  the  selling  price  of  said  tract  of 
three  hundred  and  sixty  acres  of  land  here- 
inabove described,  shall  have  been  paid  to 
said  parties  of  the  first  part"  There  is  no 
denial  of  this  construction  put  upon  the  con- 
tract by  plaintiffs.  In  their  answer  the  prin- 
cipal issues  raised  upon  the  meaning  of  the 
contract  related  to  the  so-called  marginal 
note,  above  pointed  out,  and  to  the  clause 
limiting  the  time  of  final  payments  to  four 
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years,  defendants  claiming  that  they  were 
to  have  10  years  in  which  to  pay  for  the 
land.  In  their  answer  defendants  distinctly 
state  that  the  original  understanding,  as  well 
as  the  understanding  found  In  the  contract 
was,  that  the  annual  payment  of  $1,200  was 
to  be  made  "with  Interest  at  the  rate  of  six 
per  cent,  per  annum  on  deferred  payments 
until  the  full  amount  constituting  the  sell- 
ing price  of  said  land  should  have  been  paid 
to  plaintiffs  herein."  It  seems  to  us  that  the 
court  would  have  been  justified  upon  the 
pleadings  to  award  interest  as  the  findings 
state  it  Besides,  if  at  the  trial  the  question 
was  presented  in  view  of  the  uncertainty 
arising  out  of  the  language  used  in  the  con- 
tract we  must  presume  that  it  was  remov- 
ed by  the  evidence.  Furthermore,  we  think, 
when  examined  in  its  entirety,  the  contract 
is  susceptible  of  the  construction  placed  upon 
It  by  the  court  in  the  matter  of  Interest 
The  judgment  is  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


HUFF  (BBIGOS,  Intervener)  v.  SWEETSER 

et  al.   (Civ.  484.) 
(Court  of  Appeal,  Third  District,  California. 
Aug.  15,  1908.) 

1.  Vendob  and  Puhchabeb  —  Conveyance  — 
Effect. 

E.,  having  contracted  to  sell  the  premises 
In  controversy  to  intervener  in  1808,  conveyed 
the  property  in  1901  to  O.,  who  in  1905  convey- 
ed to  plaintiff,  intervener  receiving  a  new  con- 
tract from  him  for  a  conveyance  of  the  prem- 
ises. Held  that  both  the  legal  and  equitable 
title  thereby  passed  to  plaintiff  and  intervener. 

2.  Judgment— Lien— Docket. 

A  subsequent  innocent  purchaser  from  a 
judgment  debtor,  conveying  by  her  married  name 
property  acquired  under  such  married  name, 
takes  title  freed  from  the  lien  of  a  judgment 
docketed  against  the  debtor  by  her  maiden  uame. 
8.  Sake— Married  Women— Notice. 

A  married  woman  being  authorized  by  Civ. 
Code,  8  H87,  to  acquire  property  and  convey  it 
in  her  name,  a  person  dealing  with  her,  with 
respect  to  property  so  acquired,  is  not  put  on 
inquiry  as  to  her  business  transactions  while 
unmarried  because  of  the  fact  that  he  knew  her 
as  a  single  woman. 

4.  Same— Lien— Docket. 

The  formalities  of  the  statute  regulating 
the  docketing  of  judgments  must  be  substantial- 
ly complied  with,  in  order  that  the  judgment 
shall  be  a  lien  on  the  judgment  debtor's  real 
estate. 

5.  Same— Name. 

A  judgment  must  be  docketed  against  the 
judgment  debtor  in  his  correct  name. 

6.  Same— Scope  of  Lien. 

Under  the  rule  that  a  judgment  creditor  ac- 
quires only  such  rights  as  the  judgment  debtor 
had,  a  judgment  did  not  become  a  lien  on  land, 
acquired  by  the  judgment  debtor  subject  to  a 
pre-existing  contract  to  convey  the  same  to  in- 
tervener, by  the  fact  that  intervener's  contract 
was  not  recorded  until  after  the  judgment  was 
docketed. 

7.  Same. 

Where  land  was  conveyed  to  a  judgment 
debtor  subject  to  a  contract  by  the  grantor  to 
convey  the  same  to  intervener,  and  the  land  was 
thereafter  conveyed  by  the  debtor  to  plaintiff, 
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intervener's  equities,  entitling  him  to  the  land 
fred  from  the  lien  of  the  judgment,  were  not 
destroyed  bj  a  new  contract  of  sale  between 
plaintiff  and  intervener,  which  was  merely  a 
novation  of  the  original  contract. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  A  L.  Rhodes,  Judge. 

Actlqn  by  James  Huff  against  Mrs.  M.  J. 
Sweetser  and  another,  in  which  Joe  Briggs 
Intervened.  Judgment  for  plaintiff,  and  in- 
tervener and  defendants  appeal.  Affirmed. 

Will.  M.  Beggs  and  W.  C.  Kennedy,  for  ap- 
pellants. Rogers,  Bloomlngdale  &  Free,  for 
respondent 

CHIPMAN,  P.  J.  The  action  was  to  have 
It  adjudged  that  a  deficiency  judgment,  dock- 
eted against  the  land  claimed  by  plaintiff,  is 
not  a  lien  thereon,  and  for  an  injunction  re- 
straining defendants  from  selling  said  land 
upon  an  execution.  Plaintiff  had  judgment  as 
prayed  for.  Defendants  moved  the  court, 
under  sections  663  and  663%  of  the  Code  of 
Civil  Procedure,  to  set  aside  and  vacate  the 
conclusions  of  law  and  amend  the  same,  and 
to  amend  the  judgment  In  accordance  with 
the  amended  conclusions  of  law.  The  mo- 
tions were  denied,  and  defendants  appeal 
from  the  judgment  and  the  orders.  . 

About  all  of  the  facts  essential  to  a  com- 
prehension of  the  Issues  appear  In  the  find- 
ings of  the  court,  which  latter  are  supported 
by  the  evidence.  It  appears  therefrom  that 
on  October  1,  1898,  one  B.  L.  Emerson  was 
the  owner  of  the  premises  in  question,  and 
upon  that  day  executed  a  contract  for  the 
sale  thereof  to  Intervener  Briggs  for  the 
consideration  of  $1,600,  payable  In  Install- 
ments as  follows:  Eight  hundred  dollars 
within  three  years  and  $800  In  five  years 
from  said  date,  with  8  per  cent  annual  In- 
terest, which  said  contract  was  recorded 
June  12,  1905.  On  November  27,  1901,  said 
E.  L.  Emerson  conveyed  said  premises  to 
Grace  B.  M.  Odell,  and  this  deed  was  duly 
recorded  December  4,  1901.  Prior  to  Febru- 
ary 15,  1905,  on  which  date  Grace  B.  M. 
Odell  and  her  husband,  Frank  Odell,  convey- 
ed said  premises  to  plaintiff,  Intervener 
Briggs  paid  various  sums  on  account  of  said 
contract  of  purchase,  amounting  in  the  ag- 
gregate to  $1,269.73,  and  at  the  time  plain- 
tiff received  said  deed  from  said  Grace  B.  M. 
Odell,  as  aforesaid,  he  executed  and  deliver- 
ed to  said  Intervener  Briggs  a  contract  for 
the  conveyance  of  said  premises  for  the  sum 
of  $1,000,  which  contract  was  duly  recorded 
March  25,  1905,  and  at  all  times  since  the 
execution  of  said  contract  by  said  Emerson 
to  said  Briggs  the  latter  was,  and  now  Is,  in 
possession  of  said  premises.  The  name  of 
plaintiff's  said  grantor,  Grace  B.  M.  Odell, 
was  formerly  Grace  B.  M.  Emerson,  and  she 
was  married  to  her  said  husband,  Frank 
Odell,  October  28,  1899.  Prior  to  her  said 
marriage,  to  wit  on  May  1, 1897,  she  bad  join- 
ed with  others  In  the  execution  of  a  certain 
promissory  note,  secured  by  mortgage,  to  de- 
fendant Mrs.  J.  M.  Sweetser,  presumably  up- 


on land  other  than  that  In  question,  execut- 
ing the  same  in  her  name,  at  that  time,  of 
Grace  B.  M.  Emerson;  that  subsequent  to 
her  said  marriage,  to  wit  on  July  25.  1901, 
an  action  was  commenced,  wherein  the  said 
Grace  was  one  of  the  defendants,  for  the 
foreclosure  of  a  prior  mortgage  upon  the 
premises  covered  by  the  mortgage  of  the  said 
Sweetser,  in  which  the  latter  was  made  de- 
fendant as  a  subsequent  mortgagee.  Mrs. 
Sweetser  appeared  In  said  action,  and  filed  a 
cross -complaint,  for  the  foreclosure  of  her 
said  mortgage,  and  on  May  17,  1902,  a  decree 
was  duly  rendered  In  said  cause,  wherein, 
among  other  things,  It  was  adjudged  that 
there  was  due  and  owing  to  Mrs.  Sweetser, 
upon  her  said  mortgage  at  the  date  of  the 
decree,  the  sum  of  $6,175.  After  said  sale, 
and  after  applying  the  proceeds  thereof,  there 
remained  a  deficiency  due  said  Sweetser 
amounting  to  $6,236.44,  for  which  amount  a 
deficiency  judgment  was  docketed  in  her 
favor,  on  June  28,  1902,  "against  said  Grace 
B.  M.  Emerson,  and  In  the  name  of  Grace 
B.  M.  Emerson"  (and  others),  upon  which 
said  Judgment  there  remains  due  the  sum  of 
$3,814.75,  with  Interest.  At  the  commence- 
ment of  this  action,  and  at  the  time  of  the 
entry  and  docketing  of  said  judgment  the 
true  and  correct  name  of  said  Judgment  debt- 
or was  Grace  B.  M.  Odell,  and  not  Grace  B. 
M.  Emerson.  It  is  further  found  that  at  the 
time  plaintiff  Huff  purchased  said  premises 
from  said  Grace  B.  M.  Odell,  and  executed 
the  contract  of  sale  thereof  to  intervener 
Briggs,  "neither  plaintiff  nor  Briggs  had  an? 
notice  or  knowledge  of  the  aforesaid  Judg- 
ment of  said  Sweetser  against  said  Grace  B 
M.  Emerson,  nor  that  she  claimed  any  lien 
by  virtue  thereof,  upon  said  premises;  but 
they  did  know  Grace  B.  M.  Emerson,  both 
before  and  after  her  said  marriage"  On 
April  1,  1905,  defendant  Sweetser,  claiming 
said  judgment  to  be  a  lien  upon  the  prem- 
ises in  question,  caused  execution  to  be  is- 
sued upon  her  said  deficiency  judgment  and 
caused  the  same  to  be  levied  thereon  by  de- 
fendant Ross,  sheriff  of  Santa  Clara  county, 
and  under  and  by  virtue  of  the  said  execu- 
tion the  said  sheriff  proceeded  to  advertise 
said  premises  for  sale,  and  said  defendants 
Intend  to  and  will  sell  said  premises  for  the 
satisfaction  of  said  judgment,  unless  re- 
strained by  judgment  and  order  of  the  court 
As  conclusions  of  law  the  court  found  (1) 
that  said  judgment  is  not,  nor  was,  a  lien 
upon  said  premises;  (2)  that  plaintiff  Huff 
and  intervener  Briggs  are  entitled  to  a  judg- 
ment perpetually  enjoining  defendants  from 
selling  said  premises  under  said  judgment, 
together  with  costs  of  suit 

The  contention  of  appellants  is  (1)  that 
the  Judgment  docketed  June  28,  1902,  con- 
stituted a  lien  on  the  premises;  (2)  that 
plaintiff  and  intervener  had  actual  and  con- 
structive notice  of  said  judgment  lien;  (3) 
that  the  findings  and  conclusions  of  law  are 
not  justified  by  the  evidence.   As  to  the  evl- 
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deuce,  it  is  principally  documentary  and  un- 
disputed. Plaintiff  testified  that,  when  he 
took  the  deed  to  the  property,  he  had  no 
knowledge  of  the  Judgment  of  Mrs.  Sweet- 
ser  against  Grace  B.  M.  Emerson;  that  he 
knew  her  when  unmarried,  and  knew  of  her 
marriage  to  Odell.  Intervener  Brlggs  testi- 
fied to  his  purchase  under  the  contract  with 
B.  L.  Emerson  in  1898 ;  that  he  knew  Grace 
B.  M.  Emerson,  both  before  and  after  her 
marriage ;  that  up  to  February,  1905,  he  had 
paid  all  that  was  due  on  his  contract,  ex- 
cept $1,000,  and  that  he  now  pays  his  in- 
terest and  other  payments  to  plaintiff  Huff, 
and  not  to  Emerson;  that  plaintiff  Huff  ad- 
vanced the  money  to  pay  off  a  mortgage  up- 
on the  land.  Frank  Huff,  son  of  plaintiff, 
testified  that  he  attended  to  the  business  for 
his  father,  paid  off  the  old  mortgage  on  the 
land,  "and  had  Mrs.  Odell  give  my  father  a 
deed  to  secure  him  for  the  $1,000  which  he 
advanced.  The  land  is  worth  about  $2,000." 
He  further  testified  that  he  had  known  Mrs. 
Odell  both  before  and  after  her  marriage. 
He  testified:  "I  did  not  have  the  records 
searched  to  see  whether  there  was  any  judg- 
ment against  Mrs.  Odell  or  Mrs.  Emerson.  I 
took  their  word  that  it  was  all  right  Both 
Emerson  and  Mrs.  Odell  said  it  was  all  right; 
that  there  was  nothing  against  the  land,  ex- 
cept this  mortgage  which  we  paid  off."  Mrs. 
Sweetser  testified  that  she  never  knew  or 
heard  of  Intervener  Brlggs  or  his  contract 
with  Emerson,  or  plaintiff  Huff,  until  this 
suit  was  commenced.  The  above  is  the  entire 
testimony. 

There  is  no  evidence  to  support  appellants' 
contention  that  plaintiff  and  intervener  had 
actual  notice  of  the  judgment.  There  Is  no 
evidence  that  after  her  marriage  the  judg- 
ment debtor  "was  commonly  known  by  the 
name  of  Grace  B.  M.  Emerson,"  as  claimed 
by  appellants.  That  respondents  had  per- 
sonal acquaintance,  during  all  the  mentioned 
times,  with  Grace  Emerson,  1b  not  evidence  of 
knowledge  of  or  notice  to  respondents  that 
there  was  a  judgment  against  her.  In  point 
of  fact  plaintiff  was  assured  by  both  E.  L. 
Emerson  and  Grace  Odell  that  there  were 
no  Hens,  except  the  mortgage  Hen  which 
plaintiff  discharged.  When  Emerson  convey- 
ed to  Mrs.  Odell  in  1901,  the  deed  was  made 
expressly  subject  to  Brlggs'  contract,  and  al- 
so subject  to  the  mortgage  which  plaintiff 
paid  off.  Brlggs  having  paid  up  his  contract 
except  $1,000,  Mrs.  Odell  conveyed  her  in- 
terest to  plaintiff,  in  consideration  of  his  pay- 
ing this  amount  by  paying  off  the  mortgage, 
and  plaintiff  then  gave  the  new  contract  to 
intervener  Brlggs.  The  legal  and  equitable 
title  thus  passed  to  plaintiff  and  Intervener, 
and  as  to  their  relation  to  each  other  in  re- 
spect of  the  title  defendants  are  not  con- 
cerned. The  pivotal  question  In  the  case  is 
this:  Was  plaintiff  charged  with  construc- 
tive notice  of  Mrs.  Sweetser's  deficiency  judg- 
ment Hen  at  the  time  Mrs.  Odell  conveyed  to 
him?   It  is  doubtless  true  that  by  her  mar- 


riage Grace  Emerson  could  not  avoid  the  ef- 
fect of  the  lien  so  far  as  she  was  concerned. 
Appellants  cite  the  case  of  Bogart  v.  Wood- 
ruff, 96  Cal.  609,  81  Pac.  618,  as  "on  all 
fours  with  the  case  at  bar,"  and  so  it  would 
be  if  the  question  were  between  the  Judg- 
ment creditor  and  the  judgment  debtor.  So, 
also,  would  be  in  point  the  numerous  other 
cases  cited,  as  between  these  two  persons. 
But  there  remains  still  the  other  question 
whether  a  subsequent  innocent  purchaser 
from  the  judgment  debtor,  conveying  by  a 
different  name  property  acquired  under  this 
different  name,  takes  title  subject  to  the  Hen 
of  a  Judgment  docketed  against  this  judg- 
ment debtor  by  another  name?  It  must  be 
remembered  that  Grace  B.  M.  Emerson  mar- 
ried Odell  in  October,  1889,  and  took  title  to 
the  land  in  November,  1901,  as  Grace  B.  M. 
Odell,  and  that  the  Judgment  was  not  docket- 
ed against  her,  in  the  name  of  Emerson,  un- 
til June,  1902. 

Grants  are  to  be  recorded  In  one  set  of 
books  and  mortgages  in  another.  Civ.  Code, 
§  1171;  Pol.  Code,  §  4235.  Indexes  are  to 
be  kept  by  the  recorder  showing  the  names  of 
grantors  and  grantees,  mortgagors  and  mort- 
gagees. Pol.  Code,  S  4236.  The  judgment 
docket  is  to  be  kept  as  directed  in  section 
672,  Code  Civ.  Proa,  showing,  among  other 
things,  the  judgment  debtors  and  judgment 
creditors.  "The  names  of  the  defendants 
must  be  entered  in  alphabetical  order."  Sec- 
tion 4204,  Pol.  Code,  requires  the  county 
clerk  to  keep  a  general  Index,  divided  in 
columns,  showing,  among  other  things,  the 
plaintiffs  and  defendants  in  all  suits.  It  was 
admitted  that  a  judgment  was  docketed  In 
favor  of  Mrs.  M.  J.  Sweetser  against  Grace  B. 
M.  Emerson.  No  other  docket  entry  is  shown. 
Conceding  that  it  was  plaintiff's  duty  to 
search  the  record,  what  would  he  have  found 
had  he  done  so?  He  would  have  found,  un- 
der the  letter  E  in  indexes  of  deeds,  the  con- 
veyance of  E.  L.  Emerson  to  Grace  M.  Odell, 
in  November,  1901.  Looking  under  letter  E 
for  any  judgment  against  Emerson  prior  to 
the  date  of  this  conveyance,  he  would  have 
found  none,  for  no  judgment  was  docketed  un- 
til June,  1902.  Searching  further  under  letter 
O  for  judgments  against  Odell  subsequent  to 
Emerson's  deed,  he  would  have  found  none. 
Here -his  duty  would  ordinarily  have  ended 
in  protecting  himself  against  constructive  no- 
tice of  liens  affecting  the  property.  But  it  is 
urged  that  because  he  knew  that  Grace  B. 
M.  Odell  was  the  same  person  previously 
known  by  him  as  Grace  B.  M.  Emerson,  he 
was  thus  put  upon  Inquiry,  which,  if  pursued, 
would  have  led  to  the  knowledge  of  the 
Emerson  judgment  Hen.  It  will  doubtless 
be  presumed  that  Mrs.  Odell  was  previously 
a  single  woman,  and  was  known  by  her  maid- 
en name.  But  as  a  married  woman  may  ac- 
quire property  and  may  convey  it  in  her 
name  when  married  (Civ.  Code,  §  1187),  we 
do  not  think  that  a  person  dealing  with  her, 
with  respect  to  property  thus  acquired,  is  put 
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upon  inquiry  as  to  her  business  transactions 
while  unmarried,  because  of  the  single  fact 
that  he  knew  her  as  a  single  woman.  Fallon 
v.  Kehoe,  38  Cal.  44,  99  Am.  Dec.  347,  Is  cited 
by  appellants.  As  we  understand  that  case, 
it  decides  that  if  the  true  owner  conveys 
property  by  his  true  name,  though  it  be  dif- 
ferent from  the  name  by  which  he  acquired 
it,  the  conveyance,  when  recorded,  will  oper- 
ate as  constructive  notice  of  the  transfer  of 
the  title,  and  will  take  precedence  of  a  sub- 
sequently recorded  deed  to  the  same  land,  ex- 
ecuted in  the  name  by  which  it  was  acquired, 
although  the  subsequent  grantee  was  an  in- 
nocent purchaser  for  value.  By  way  of  illus- 
tration, the  court  said :  "If  land  be  conveyed 
to  an  unmarried  woman,  who  afterwards 
marries  and  becomes  a  widow,  and  then  con- 
veys the  land  by  her  last  name,  there  can  be 
no  doubt  that  the  record  of  the  deed  would 
impart  notice  to  a  subsequent  purchaser. 
•  *  •  .In  such  cases  the  subsequent  pur- 
chaser buys  at  his  peril."  But  the  lien  creat- 
ed by  a  Judgment  is  not  a  transfer  or  convey- 
ance of  the  property.  Wilcoxson  v.  Miller, 
49  Cal.  193.  It  is  not  a  specific  lien  on  the 
real  estate  of  the  judgment  debtor,  but  is 
merely  a  general  lien,  and  is  subject  to  all 
prior  liens,  either  legal  or  equitable.  The 
lien  is  not  an  interest  in  the  real  estate  of 
the  judgment  creditor,  he  having  neither  a 
jus  in  re  nor  a  jus  in  rem,  as  regards  the 
debtor's  property ;  the  lien  merely  confers  the 
Tight  to  levy  thereon  to  the  exclusion  of  oth- 
er adverse  Interests  subsequent  to  the  judg- 
ment These  principles  are  laid  down  and 
fully  supported  by  cited  authorities  in  Metz 
v.  State  Bank  of  Brownvllle,  7  Neb.  165.  The 
statute  in  Nebraska  relating  to  the  docketing 
of  judgments  and  keeping  indexes  is  some- 
what similar  to  ours ;  and  it  was  held,  in  the 
case  just  cited,  that  judgments  do  not  be- 
come Hens  upon  real  estate  until  properly  in- 
dexed, and  that  purchasers  are  not  required 
to  search  for  judgment  liens  further  than 
to  examine  the  proper  index.  The  judgment 
in  that  case  was  against  William  Hall,  no 
Judgment  having  been  entered  against  the 
other  defendants.  But  the  Index  showed  the 
defendants  to  be  "Hill,  Theodore  &  Co.,"  the 
other  defendants.  Hall  subsequently  convey- 
ed the  property  Involved,  and  it  was  held 
that  the  index  imparted  no  notice,  and  that 
the  purchaser  was  not  called  upon  to  search 
beyond  the  index.  It  was  said:  "A  subse- 
quent purchaser,  however,  is  affected  with 
such  notice  as  the  index  entries  afford ;  and, 
if  they  are  of  such  a  character  as  would  Induce 
a  cautious  and  prudent  man  to  make  an  exam- 
ination, he  must  make  such  investigation,  or 
the  failure  to  do  so  will  be  at  his  peril.  But 
the  index  in  this  case  Imparted  no  notice  to 
the  plaintiff,  it  being— 'Defendants'— 'Hill, 
Theodore  &  Co.' "  We  need  not  hold  that  un- 
der our  statute  an  examination  of  the  index  to 
the  Judgment  docket  would  be  sufficient,  or 
that  it  would  be  necessary  for  the  purchaser 
to  examine  the  judgment  docket  as  well  as 


the  index.  Had  he  done  so  in  the  present 
case,  we  do  not  think  he  would  have  found 
anything  to  put  him  upon  Inquiry  as  to  pos- 
sible judgments  against  Mrs.  Odell  under  the 
name  of  Emerson.  Indeed,  it  is  doubtful 
whether  such  a  judgment  would  have  impart- 
ed constructive  notice,  or  would  be  treated  as 
a  lien  affecting  the  rights  of  a  purchaser 
from  the  judgment  debtor  in  some  other 
name.  It  was  held  in  Davis  v.  Steeps  et  al., 
87  Wis.  472,  58  N.  W.  769,  23  L.  R.  A  818, 
41  Am.  St  Rep.  51,  that  a  docket  of  a  judg- 
ment against  Edward  Davis  is  not  under  a 
statute  requiring  the  entry  to  set  out  "the 
name  at  length  of  each  judgment  debtor," 
constructive  notice  to  a  bona  fide  purchaser 
of  a  judgment  against  E.  A.  Davis  or  Ed- 
ward A  Davis.  The  court  said :  "It  is  only 
through  the  medium  of  a  sufficient  and  legal 
docketing  of  the  judgment  that  It  can  be- 
come a  lien  on  the  real  estate  of  the  judg- 
ment debtor ;  and  it  is  the  duty  of  the  judg- 
ment creditor  to  see  to  it  if  he  would  secure 
such  lien,  that  his  judgment  Is  properly  dock- 
eted, for,  as  against  a  bona  fide  purchaser 
for  value,  any  material  defect  or  omission  in 
that  respect  is  the  fault  of  the  judgment 
creditor,  and  the  loss,  if  any,  occasioned 
thereby  will  be  regarded  as  his  own" — citing 
cases.  In  order  to  create  a  lien  the  Judgment 
alone  is  insufficient  It  must  be  properly 
docketed,  and  the  formalities  of  docketing,  as 
required  by  the  statute,  must  be  substantial- 
ly complied  with.  17  Am.  &  Eng.  Ency.  of 
Law,  775,  776,  and  notes;  Bby  v.  Foster,  61 
Cal.  282.  Among  other  essential  requisites 
to  a  proper  docketing  of  the  judgment  is  that 
it  be  docketed  against  the  judgment  debtor  In 
his  correct  name. 

Brlggs'  contract  with  Emerson  was  not  re- 
corded until  after  the  Sweetser  judgment  was 
rendered  and  docketed.  His  rights,  however, 
were  not  affected  by  this  fact  The  judgment 
creditor  is  regarded  as  requiring  such  rights 
only  as  a  debtor  had.  24  Am.  &  Eng.  Ency. 
of  Law,  123,  124,  and  notes,  and  there  is 
nothing  in  our  registration  act  to  change  this 
rule.  See  Wilcoxson  v.  Miller,  supra,  in 
which  the  opinion  was  written  by  the  dis- 
tinguished jurist  who  tried  this  case.  Nor 
were  Brlggs'  equities  destroyed  by  the  new 
contract  made  with  plaintiff  Huff.  It  was 
but  a  novation  of  the  Emerson  contract  and 
substitution  of  the  then  owner  of  the  prop- 
erty in  Emerson's  stead.  The  equitable  prin- 
ciples Involved  in  the  transaction  will  be 
found  considered  in  Darrough  v.  Kraft  Com- 
pany Bank,  125  Cal.  272,  57  Pac.  983,  and 
cases  there  cited.  Huff  paid  off  a  mortgage 
existing  prior  to  the  Sweetser  judgment  and 
equity  would  treat  him  as  assignee  of  that 
mortgage,  if  necessary  to  protect  his  inter- 
ests. 

We  think  the  case  was  rightfully  decided, 
and  the  judgment  and  orders  are  therefore 
affirmed. 

I 

We  concur:    HART,  J.;  BURNETT,  J.  A 
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BUSH  v.  WOOD  et  al.    (Civ.  428.) 
(Court  of  Appeal,  Third  District,  California 
Aug.  15,  1908.) 

1.  Trial — Nonsuit1— Nature  and  G bounds. 

A  motion  for  nonsuit  presents  a  question 
of  law  for  the  court,  and  amounts  to  a  demur- 
rer to  the  evidence,  or  an  objection  that,  admit- 
ting all  the  proved  material  facts,  they  do  not 
in  Taw  entitle  plaintiff  to  the  relief  asked. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  872.] 

2.  Same. 

While  the  court  may  in  its  discretion  grant 
a  motion  for  a  nonsuit,  made  at  the  close  of  the 
evidence  for  both  parties,  where  upon  all  the 
evidence  it  is  clear  that  it  would  be  the  court's 
duty  to  set  aside  any  verdict  rendered  against 
defendant,  yet,  when  the  motion  is  made  at  the 
close  of  plaintiff's  case,  the  evidence,  whether 
erroneously  admitted  or  not,  if  relevant  to  the 
issues,  must  be  given  full  effect,  and  any  con- 
flict between  the  witnesses  cannot  be  consid- 
ered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  874.] 

8.  Master  and  Sebvant— Injury  to  Servant 
—Assumption  of  Risk. 

While  the  master  is  bound  to  use  all  reason- 
able precautions  for  the  safety  of  the  servant, 
and  to  provide  him  with  suitable  machinery 
kept  in  a  safe  condition,  and  the  use  of  defective 
and  unsafe  machinery  with  his  knowledge  will 
render  him  liable  for  an  injury  therefrom  to  a 
servant,  who  is  ignorant  of  its  condition  and  in 
the  exercise  of  ordinary  care,  where  a  servant 
works  with  or  near  a  piece  of  machinery  insuf- 
ficient for  the  purposes  for  which  it  was  employ- 
ed, or  for  any  reason  unsafe,  with  knowledge  or 
means  of  knowledge  of  its  condition,  he  as- 
sumes the  risk,  and  cannot  recover  for  injuries 
sustained  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  &§  574-600.] 

4.  Same  — Notice  to  Master  of  Defective 
Machinery  —  Liability  to  Servant  — Ap- 
plication of  Rule. 

While  a  master  is  liable  to  his  servant, 
who,  knowing  the  defects  in  machinery,  is  in- 
jured thereby,  where  the  master  has  been  noti- 
fied of  the  defects,  and  has  not  repaired  them 
within  a  reasonable  time,  except  where  the  dan- 
ger from  the  defects  was  such  that  none  but  a 
reckless  man  would  incur  it,  yet  the  rule  does 
not  apply  to  an  experienced  sawmill  foreman, 
thoroughly  familiar,  presumably,  with  the  me- 
chanical operations  of  a  mill,  and  who  realized 
the  added  danger  of  unloading  large  saw  logs 
down  an  incline  by  a  pinch  bar,  which  method 
he  had  adopted,  because  a  bull-wheel  by  which 
the  logs  were  usually  unloaded  was  out  of  order. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  625-647.] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  Thos.  H.  Denny,  Judge. 

Personal  injury  action  by  George  H.  Bush 
against  E.  K.  Wood  and  others.  Judgment  of 
nonsuit,  and  plaintiff  appeals.  Affirmed. 

T.  J.  Butts  and  W.  F.  Cowan,  for  appel- 
lant.  James  W.  Oates,  for  respondents. 

HART,  J.  The  plaintiff,  having  sustained 
personal  injuries  through  the  alleged  negli- 
gence of  the  defendants,  brought  this  action 
to  recover  a  Judgment  for  damages  therefor 
in  the  sum  of  $26,000.  The  cause  was  tried 
by  the  court,  a  Jury  having  been  waived  by 
all  the  parties,  and  upon  the  close  of  plain- 


tiff's case,  and  upon  motion  of  the  respond- 
ents, the  court  granted  a  judgment  of  non- 
suit, from  which,  supported  by  a  bill  of  ex- 
ceptions, this  appeal  is  taken. 

The  complaint  alleges  that  on  the  28th  day 
of  June,  1906,  while  exercising  and  perform- 
ing his  duties  as  "mill"  foreman  of  the  Mark- 
ham  Lumber  Company,  a  corporation,  which 
was  and  bad  been  for  a  long  time  engaged  In 
the  manufacture  of  lumber,  and  of  which 
corporation  the  defendants  Stevens  andi 
Wood  are  alleged  to  be  the  owners,  the  plain- 
tiff sustained  serious  injuries  through  the 
operation  of  defective  machinery  used  in  con- 
nection with  the  business  of  defendants.  It 
appears  from  the  complaint,  as  well  as  from 
the  evidence,  that  "saw  logs"  which  were 
prepared  for  manufacture  Into  lumber  at  the 
sawmill  were  carried  from  the  woods  by 
means  of  cars  run  upon  tracks;  that  the 
"cars  carrying  such  logs  were  run  upon  such 
tracks  to  a  point  opposite  to  said  sawmill, 
where  said  logs  were  then  unloaded  and 
lowered  from  said  car  down  a  steep  Incline 
28  feet  to  a  landing  18  feet  wide,  from  which 
landing  said  logs  were  rolled  by  means  of  a 
steel  wire  cable  onto  a*  carriage,  and  thereby 
thence  conveyed  to  the  saws  In  said  mill  by 
which  the  same  were  sawed  into  lumber." 
It  is  further  alleged  that  prior  to  the  time 
plaintiff  was  Injured  the  manner  of  unload- 
ing the  logs  from  said  cars  was  by  means  of 
a  steel  wire  cable  operating  on  a  bull-wheel 
and  shafts;  that  over  a  month  prior  to  the 
day  on  which  plaintiff  sustained  the  Injuries 
complained  of  the  shafting  on  which  said 
cable  and  bull-wheel  were  operated  "became 
dangerous  and  unsafe  for  use,  and  the  same 
could  not  be  used  with  safety  in  the  custo- 
mary or  any  manner,  and  plaintiff  notified 
defendants  that  the  same  was  unsafe,  but 
defendants  neglected  and  refused  to  restore 
the  same,  so  as  It  could  be  used  with  safety ; 
but,  on  the  contrary,  said  W.  S.  Stevens,  as 
superintendent"  of  said  corporation,  "direct- 
ed one  B.  Caligari,  who  was  then  and  there 
in  the  employ  of  said  defendants,  and  wholly 
under  the  control  and  direction  of  said  Stev- 
ens as  such  superintendent,  to  unload  a  car 
load  of  logs  then  standing  opposite  said  mill 
by  rolling  said  logs  from  said  car  down  said 
Incline  by  means  of  a  pinch  bar  and  jack- 
screw,  and  said  B.  Caligari  in  pursuance  of 
said  directions  and  instructions,  and  with- 
out the  knowledge  of  plaintiff,  proceeded  to 
carry  out  said  instructions  and  commenced 
to  unload  said  logs  from  said  car  by  means 
of  a  jack  screw  and  pinch  bar  and  roll  the 
same  down  said  incline  onto  said  landing." 
At  the  time  of  the  accident,  and  just  before 
Caligari  commenced  to  unload  the  logs  from 
the  car,  plaintiff  was  engaged  in  fastening 
the  cable  around  a  saw  log,  then  resting  on 
the  landing,  "for  the  purpose  of  rolling  said 
log  onto  the  carriage  for  conveyance  to  th* 
saws,"  and  while  plaintiff  was  thus  engaged, 
said  Caligari,  so  the  complaint  avers,  "with- 
out notice  or  warning  to  plaintiff,  unloosened 


Digitized  by 


710  97  PACIFIC 

and  allowed  several  of  said  logs  to  roll  from 
said  car  down  said  incline  with  great  force, 
and  one  of  said  logs,  about  22  feet  in  length 
and  80  Inches  in  diameter,  and  weighing 
about  1,500  pounds,  rolled  down  said  incline 
with  great  force  and  struck  plaintiff  with 
great  violence,"  fracturing  the  bones  of  his 
left  leg  in  four  different  places,  one  of  said 
fractures  being  above  and  three  below  the 
knee,  and  also  dislocating  the  kneecap.  It 
Is  further  alleged  that  the  effect  of  the  in- 
juries thus  received  was  to  render  plaintiff 
for  many  months  thereafter  Incapable  of  per- 
forming his  ordinary  duties  as  a  sawmill 
foreman,  in  which  capacity  In  various  saw- 
mills he  bad  been  employed  for  many  years, 
etc.,  and  that  he  will  permanently  suffer 
from  said  Injuries. 

After  the  plaintiff  had  put  In  all  bis  evi- 
dence, the  court,  upon  motion  of  tbe  defend- 
ants, granted  a  nonsuit,  and  the  only  ques- 
tion presented  upon  this  appeal  Is  therefore 
whether  the  court  was,  under  the  evidence 
adduced  by  plaintiff,  justified  in  allowing 
the  motion  therefor.  The  defendants  speci- 
fied a  number  of  apparently  different  grounds 
upon  which  they  asked  that  plaintiff  be  non- 
suited, but  they  all  in  effect  amount  to  the 
contention  that  plaintiff,  by  his  own  testi- 
mony, discloses  that  his  Injuries  were  receiv- 
ed through  his  own  negligence,  and  not 
through  that  of  the  defendants.  A  motion 
for  nonsuit  presents  a  question  of  law  for  de- 
termination by  the  court  The  motion  is 
tantamount  to  a  demurrer  to  the  evidence,  or 
an  objection  that,  admitting  all  the  proved 
material  facts  to  be  true,  said  facts  do  not  in 
legal  effect  operate  in  favor  of  the  plaintiff, 
or,  in  other  words,  do  not  entitle  him  to  tbe 
relief  asked  for  by  him.  Goldstone  v.  Ice 
Co.,  123  Cal.  625,  56  Pac.  776;  Wasserman 
v.  Sloss,  117  Cal.  426.  49  Pac.  566,  38  L.  R. 
A.  176,  59  Am.  St.  Rep.  209;  Nonreflllable 
Bottle  Company  v.  Robertson  (Cal.  App.) 
96  Pac.  324,  and  cases  therein  cited.  It  is 
also  one  of  the  settled  rules  governing  a  mo- 
tion for  a  nonsuit  upon  the  close  of  plaintiff's 
case  that  the  evidence,  whether  erroneously 
admitted  or  not,  if  relevant  to  the  issues 
joined,  must  be  given  by  the  court  the  benefit 
of  its  full  probative  strength,  and  that  any 
question  arising  from  the  fact  of  variation 
between  the  evidence  of  the  witnesses  cannot 
be  raised  or  considered.  Wasserman  v. 
Sloss,  supra;  Archibald  Est  v.  Matteson, 
5  Cal.  App.  441,  90  Pac.  723,  and  cases  there- 
in cited.  It  is  also  true  that  on  motion  for 
a  nonsuit,  the  evidence  must  be  taken  most 
strongly  against  the  defendant  (Goldstone  v. 
Ice  Co.,  supra),  and,  if  the  plaintiff  has  in- 
troduced proof  sufficient  to  make  out  a  prima 
facie  case  under  the  allegations  of  his  com- 
plaint, the  motion,  if  made  on  the  close  of 
his  case,  should  be  denied  (Janin  v.  London, 
etc.  Bank,  92  Cal.  14,  27  Pac.  1100,  14  L.  R. 
A.  320,  27  Am.  St  Rep.  82;  Nonreflllable 
Bottle  Co.  v.  Robertson,  supra;  Archibald 
Est  v.  Matteson,  supra).   From  the  forego- 
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lng,  It  is  clear  that  it  makes  no  difference, 
where  the  motion  for  a  nonsuit  is  made  on 
the  close  of  plaintiff's  case,  whether  the 
court  itself  believes  the  testimony  presented 
or  not  for,  as  is  obvious,  the  material  facts 
which  the  evidence  tends  to  prove  must  be 
assumed  to  be  true  for  the  purposes  of  the 
motion,  Just  the  same  as  the  material  facts 
alleged  in  a  pleading  must  be  so  treated  In 
the  consideration  of  a  demurrer  to  such 
pleading.  It  is  scarcely  necessary  to  suggest 
that  the  situation  as  to  the  last-mentioned 
proposition  is  somewhat  different  where  a 
motion  for  a  nonsuit  is  made  after  all  the 
testimony  for  both  sides  has  been  put  in; 
that  Is  to  say,  it  is  a  well-established  rule 
that  tbe  trial  court  may,  in  the  exercise  of 
its  discretion,  grant  a  motion  for  a  nonsuit 
made  at  the  close  of  the  evidence  for  both 
plaintiff  and  defendant  "where,  upon  all  the 
evidence,  it  is  clear  that  if  a  jury  should 
bring  in  a  verdict  against  the  defendant  it 
would  be  the  duty  of  the  court  to  set  it  aside 
and  order  a  new  trial."  Estate  of  Morey, 
147  Cal.  507,  82  Pac  57,  and  cases  therein 
cited. 

Having  thus  stated  some  of  the  rules  by 
which  the  courts  must  be  guided  In  the  deter- 
mination of  the  disposition  which  should  be 
made  of  a  motion  for  a  nonsuit  we  will  now, 
by  the  light  of  those  rules,  proceed  to  ex- 
amine the  evidence  produced  by  the  plaintiff 
to  ascertain  whether  in  our  opinion  the  court 
below  erred  In  its  ruling  on  the  motion  in  the 
case  at  bar.  It  may  be  premised  that  it 
the  evidence  presented  by  plaintiff  discloses 
that  he  was  himself  guilty  of  negligence 
which  proximately  contributed  to  tbe  acci- 
dent In  which  he  sustained  the  injury  of 
which  he  complains,  then,  of  course,  the  rul- 
ing of  tbe  court  on  the  motion  was  proper 
and  should  be  upheld.  The  testimony  of  the 
plaintiff,  who  was  the  only  witness  who  testi- 
fied concerning  the  circumstances  immediate- 
ly attending  the  accident  causing  his  Injury, 
shows  these  facts:  That  plaintiff  up  to  the 
time  of  the  accident  had  had  about  five  years' 
experience  as  a  foreman  of  lumber  mills, 
having  worked  at  other  mills  prior  to  his 
employment  by  the  defendants;  that  he  had, 
when  the  accident  occurred,  worked  in  that 
capacity  for  defendants  for  about  a  year; 
that  the  defendant  Stevens,  who  was  general 
superintendent  of  the  corporation  defendant 
employed  him;  that  his  duties  were,  to  use 
his  own  language,  "to  keep  the  mill  going" ; 
that  when  the  mill  became  "short  a  man" — 
that  is,  when  one  of  tbe  employes  became  in- 
capacitated temporarily  or  left  the  service  of 
the  corporation  permanently — It  was  the  duty 
of  plaintiff  to  take  the  place  of  such  man 
until  the  latter  was  restored  to  capacity  or 
another  man  procured  to  discharge  the  par- 
ticular duties  of  the  position ;  that  one  Cali- 
garl  was  on  the  day  of  the  accident  operating 
the  tramway  or  railroad  used  for  the  purpose 
of  conveying  large  saw  logs  from  the  "lumber 
camp"  to  a  point  40  feet  from  the  mill ;  that 
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at  this  point  Gallgari  would  onload  the  logs 
so  that  they  would  descend  a  26-foot  incline 
to  the  "landing,"  from  where  they  were  con- 
veyed to  the  sawmill ;  that  prior  to  the  10th 
or  11th  day  of  May,  1906,  the  logs  were  un- 
loaded from  the  logging  car  by  a  bull-wheel 
and  cable  operated  by  means  of  levers,  and 
that,  when  the  logs  were  thus  unloaded,  the 
man  on  the  car  put  the  cable  over  the  log 
while  yet  on  the  car,  and  then  signaled  the 
man  who  worked  on  the  landing  and  who 
started  the  bull-wheel  by  the  manipulation 
of  the  levers ;  that  there  was  comparatively 
little  danger  Incident  to  the  unloading  of  the 
logs  In  the  manner  thus  briefly  described; 
that  on  or  about  the  11th  or  12th  day  of  May, 
1906,  the  bull-wheel  and  shaft  used  for  the 
purpose  of  unloading  the  logs  got  out  of  order 
so  that  they  could  not  be  used;  that  there- 
after, and  until  and  including  the  28th  day 
of  June,  1906,  on  which  day  the  plaintiff  was 
injured,  the  work  of  unloading  the  logs  from 
the  car  was  conducted  by  means  of  a  pinch 
bar  and  a  Jackscrew — that  is,  the  man  on  the 
car  would,  when  necessary,  raise  the  logs 
above  the  level  of  the  car  with  the  jackscrew, 
and  then  throw  them  off  by  means  of  the 
pinch  bar,  so  that  they  would  slide  down  the 
Incline  to  the  landing,  a  distance  of  26  feet— 
that  this  method  of  unloading  the  logs,  was 
more  dangerous  than  unloading  them  by 
means  of  the  bull-wheel  and  cable,  and  that 
plaintiff  knew  that  there  was  Increased  dan- 
ger and  risk  In  thus  unloading  them;  that 
on  the  day  of  the  accident  the  man  who  had 
been  accustomed  to  attending  to  the  duty 
of  receiving  the  logs  at  the  landing  and 
thence  conveying  them  to  the  mill  had  given 
up  his  position,  and  the  plaintiff,  in  pursuance 
of  his  duties  as  foreman,  was  at  the  landing 
in  his  place  for  the  purpose  of  performing 
said  duty.  Plaintiff  testified  that  on  several 
different  occasions  he  spoke  to  Stevens,  the 
superintendent,  about  the  condition  of  the 
bull-wheel,  and  requested  him  to  have  It  re- 
paired; that  he  told  Stevens  several  times 
that  It  was  "unsafe  to  operate  that  bull-wheel 
with  the  machinery  that  he  had  there ;  asked 
him  to  shut  the  mill  down,  and  he  says :  'Oh, 
no,  we  can't  do  that;  we  will  have  to  keep 
going/" 

The  plaintiff  then  described  the  manner  in 
which  he  was  Injured  as  follows :  "There  was 
just  one  log  on  the  landing,  everything  cut  up 
and  just  one— just  one  log— on  the  landing, 
and  I  had  a  piece  of  old  wire  cable  there.  We 
couldn't  get  nothing,  and  I  was  putting  that 
piece  of  old  wire  cable,  I  should  Judge  about 
20  feet  long,  around  a  log  to  connect  it  with 
the  bull-wheel  to  take  It  to  the  carriage  to 
saw  it  up  in  boards,  and,  while  I  was  passing 
this  wire  cable  around  there,  these  logs  were 
turned  loose  upon  the  car  with  the  pinch  bar 
and  jackscrews  without  me  having  any  warn- 
ing whatever,  and  my  leg  was  broken  in  four 
places  and  a  dislocation  of  the  kneecap.  Q. 
Was  there  anybody  there  whose  duty  it  was 
to  fasten  this  cable  around  the  logs  and  put 


them  on  the  carriage  so  they  could  go  Into 
the  saw?  A.  No;  there  was  nobody  there.  I 
had  to  do  it  Q.  If  you  hadn't  done  It,  it 
would  not  have  been  done?  A.  No,  sir;  it 
would  not  have  been  done.  Q.  And  that  was 
the  only  log  there  was  on  the  landing?  A. 
Just  the  one.  I  simply  put  In  the  wire  cable 
around  so  they  could  connect  it  and  take  it 
to  the  carriage.  Q.  Did  you  have  any  warn- 
ing when  these  logs  came  down?  A.  No,  sir ; 
none  whatever.  Q.  Do  you  know  how  many 
came  down?  A.  I  think  two  and  possibly 
three,  because  a  man  using  a  pinch  bar  on  » 
lot  of  logs  you  can't  really  tell  sometimes 
where  they  are  going  or  how  many  comes 
down,  but  there  was  two  came  down  anyhow 
on  me ;  for  after  I  fell  to  the  ground  I  recog- 
nized there  was  two  logs  there."  On  cross- 
examination  the  plaintiff  repeated  that  he 
knew  it  was  much  more  dangerous  to  unload 
the  car  with  a  pinch  bar  than  by  means  of 
the  bull-wheel  and  cable,  for  by  the  former 
method  the  logs  were  liable  to  go  in  any  di- 
rection—that is,  they  would  not  likely  remain 
while  descending  the  incline  in  the  track  over 
which  it  was  intended  they  should  roll  down 
to  the  landing,  as  they  would  by  the  bull- 
wheel  and  cable,  and,  therefore,  one  would 
have  to  be  on  his  guard  more— that  the  man 
at  the  car,  when  unloading  the  logs  by  means 
of  the  bull-wheel,  could  and  would  give  a 
signal  warning  to  the-  man  at  the  landing, 
and  thus  give  him  an  opportunity  to  avoid 
collision  with  the  logs.  The  witness  Howard, 
who  was  a  section  band  on  the  railroad, 
testified  that  there  was  more  danger  of  acci- 
dent by  unloading  the  logs  with  the  Jackscrew 
and  pinch  bar  than  with  the  bull-wheel  and 
cable.  Caligari  also  so  testified.  This  wit- 
ness said  that  from  the  car  from  which  he 
unloaded  the  logs  he  could  plainly  see  the 
man  at  the  landing,  and  that  he  knew  of  no 
reason  why  the  man  at  the  landing  could  not 
see  him.  He  further  testified  that  be  request- 
ed Stevens  several  times  to  have  the  bull- 
wheel  repaired  so  that  It  could  be  used. 

The  foregoing  represents  a  fair  epitome  of 
all  the  testimony  given  on  behalf  of  plaintiff 
and  upon  which  the  court  below  granted  the 
nonsuit.  We  think  the  nonsuit  was  properly 
ordered,  for  we  are  of  the  opinion  that  plain- 
tiff shows  by  his  own  testimony  that  but  for 
his  own  negligence  the  injuries  he  sustained 
would  not  have  been  received.  He  was  a 
man  of  experience  as  a  foreman  of  lumber 
mills,  and  certainly,  If  he  were  not  possessed 
of  more  than  ordinary  ability  and  Intelligence 
In  the  line  of  the  duties  of  the  position  he 
occupied,  he  would  not  have  been  invested 
with  the  responsible  authority  and  duties  of 
so  important  a  position.  Men  who  are  select- 
ed to  Immediately  oversee  and  direct  the  op- 
erations of  a  business  of  the  Importance  and 
magnitude  of  a  sawmill  In  which  large  quan- 
tities of  lumber  are,  manufactured  are  ordi- 
narily so  selected  because  of  their  peculiar 
experience  and  ability  in  that  line  of  activity. 
Where  a  man  may  not  be  so  employed  upon 
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the  considerations  suggested,  the  exception 
and  not  the  rule  is  encountered.  The  plain- 
tiff in  the  case  here  claims  to  be,  and  no 
doubt  Is,  a  capable  person  in  the  position  of 
foreman,  and  director  of  such  a  business. 
His  own  testimony  shows  that  he  was  aware 
of  tbe  defective  condition  of  the  machinery 
with  which  the  logs  were  conveyed  from  the 
car  to  the  "landing"  for  over  a  month  prior 
to  the  day  on  which  he  was  injured,  and  it 
also  shows  that  he  knew  that  the  unloading 
of  the  logs  by  means  of  the  jackscrew  and 
crowbar  Involved  increased  risk  and  danger 
of  accidents.  Notwithstanding  this  knowl- 
edge, he  undertook  the  work  of  receiving  the 
logs  at  the  "landing,"  and  In  so  doing  assum- 
ed, we  think,  whatever  additional  risk  might 
be  Involved  in  the  discharge  of  that  duty  un- 
der those  circumstances.  The  rule  Is  well 
stated  In  McOlynn  v.  Brodie,  81  Cal.  880,  as 
follows:  "Where  a  party  works  with,  or  in 
the  vicinity  of,  a  piece  of  machinery  Insuf- 
ficient for  the  purposes  for  which  It  was  em- 
ployed, or  for  any  reason  unsafe,  with  a 
knowledge  or  means  of  knowledge  of  its  con- 
dition, he  takes  the  risk  incident  to  the  em- 
ployment in  which  he  is  thus  engaged,  and 
cannot  maintain  an  action  for  injuries  sus- 
tained arising  out  of  accidents  resulting  from 
such  defective  condition  of  the  machinery." 
Of  course,  it  1b  the  duty  of  the  employer  to 
use  all  reasonable  precautions  for  the  safety 
of  those  in  his  service.  "He  should  provide 
them  with  suitable  machinery,  and  see  that 
It  is  kept  in  a  condition  which  shall  not  en- 
danger the  safety  of  the  employed.  If  the 
employer  knowingly  make  use  of  defective 
and  unsafe  machinery,  when  an  Injury  is 
done  to  a  servant  Ignorant  of  its  condition 
and  In  the  exercise  of  ordinary  care,  he 
should  compensate  the  person  thus  injured 
through  his  neglect."  Buzzell  v.  Laconia 
Man.  Co.,  48  Me.  113,  77  Am.  Dec.  212,  and 
cases  therein  cited.  See,  also,  footnotes  in 
last  citation. 

We  have  not,  In  the  consideration  of  the 
question  here,  measured  by  the  circumstan- 
ces under  which  plaintiff's  injuries  were  re- 
ceived, overlooked  the  long  line  of  cases  hold- 
ing that  a  master  will  be  responsible  to  his 
servant  who,  having  full  knowledge  of  the 
defectiveness  of  the  machinery,  and  while 
exercising  due  care,  sustains  injuries  through 
the  operation  of  such  defective  machinery, 
where  the  master  has  previously  been  made 
cognizant  of  such  defectiveness  and  has  omit- 
ted to  repair  such  machinery  within  a  rea- 
sonable time  after  such  notice.  Patterson  v. 
Pittsburg  &  ConneUsville  R.  Co.,  76  Pa. 
389,  18  Am.  Rep.  412;  Hough  v.  Railway 
Co..  100  U.  S.  213.  25  L.  Ed.  012;  Parody  v. 
Chicago,  etc..  By.  Co.  (C.  C.)  15  Fed.  205; 
Buzzell  v.  Laconia  Man.  Co.,  supra.  The 
principle,  however,  upon  which  It  is  held  that 
tbe  master  Is  liable  under  tbe  circumstances 
mentioned  proceeds  upon  the  theory  that  the 
servant,  although  fully  aware  of  the  increas- 
ed danger  of  his  employment  growing  out  of 


the  defectiveness  of  the  machinery,  "rests 
upon  the  judgment  of  his  superiors,  who  re- 
quested him  to  continue  its  use,  hoping  that 
by  extra  care  and  skill  he  might  avert  ac- 
cidents" until  the  machinery  Is  properly  re- 
paired. Patterson  v.  Pittsburg  &  ConneUs- 
ville R.  Co.,  supra.  Or,  as  It  has  been  ex- 
pressed in  another  jurisdiction,  "it  is  in  most 
cases  impossible  that  a  workman  can  judge 
of  the  condition  of  a  complex  and  dangerous 
machine,  wielding  irresistible  mechanical 
power,  and,  if  he  could,  he  is  quite  Incapable 
of  estimating  the  degree  of  risk  involved  in 
different  conditions  of  the  machine ;  but  the 
master  may  be  able,  and  generally  Is  able,  to 
estimate  both.  •  *  • »  Clarke  v.  Holmes, 
7  Hurlst  &  H.  987.  But,  as  we  have  seen,  we 
have  here  a  man  who,  in  one  sense  of  the 
term,  was  himself  a  master ;  a  man  who  was 
an  experienced  mill  foreman,  thoroughly  fa- 
miliar, presumably,  with  all  the  mechanical 
contrivances  and  operations  of  the  mill,  and 
who,  according  to  his  own  testimony,  keenly 
appreciated  and  realized  the  added  risk  and 
danger  incident  to  the  unloading  of  large 
saw  logs  and  their  precipitation  down  an  In- 
cline by  means  of  a  pinch  bar.  The  fact,  of 
which  he  undertakes  to  make  much  to  his 
own  advantage  and  in  support  of  the  claims 
of  his  complaint,  that  under  the  regular  or 
proper  method  of  unloading  the  logs  there 
was  a  way,  habitually  practiced,  in  which  a 
signal  warning  was  given  him  by  the  man 
at  the  car  when  the  logs  were  started  down 
tbe  Incline,  and  that  no  such  signal  could 
be  given  where  the  logs  were  sent  down  from 
the  car  with  a  pinch  bar,  is  itself  a  strong 
circumstance  disclosing  the  absolute  neces- 
sity for  the  exercise  of  extraordinary  care  on 
the  part  of  the  man  at  the  landing  in  the 
discharge  of  his  duties  there  under  the  pinch 
bar  method  of  unloading  the  car.  While  the 
testimony  shows  that  Stevens  was  the  gen- 
eral superintendent  of  the  plant  and  the  busi- 
ness and  employed  plaintiff,  it  also  shows 
that  plaintiff  had  Immediate  management  and 
control  of  the  operation  of  the  mill,  and  pos- 
sessed knowledge  of  the  effect  of  unloading 
the  logs  with  a  pinch  bar  equal  if  not  su- 
perior to  that  of  Stevens.  There  is  therefore 
no  reason  or  room  for  the  application  of  tbe 
principle  we  have  been  discussing  to  the  facts 
of  this  case.  If  plaintiff  were  an  ordinary 
workman,  without  special  experience  as  a 
lumber  mill  man,  occupying  only  an  ordinary 
position  at  the  mill.  Itself  not  carrying  or  in- 
volving duties  requiring  special  or  more  than 
ordinary  skill,  there  might  then  -be  reason  for 
holding  the  master  liable  after  he  bad  been 
apprised  of  the  defect  in  the  machinery,  ren- 
dering it  unusually  dangerous ;  it  appearing 
that  plaintiff  had  exercised,  in  the  perform- 
ance of  tbe  duties  of  his  employment  when 
the  accident  occurred,  the  care  demanded  by 
the  new  circumstances  created  by  the  defect- 
iveness of  the  machinery.  But  the  rule  of 
which  we  are  speaking  has  this  qualification : 
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"If  the  defect  was  so  great  that  obviously, 
with  the  use  of  the  utmost  skill  and  care,  the 
danger  was  Imminent,  so  much  so,  that  none 
but  a  reckless  man  would  Incur  It,  the  em- 
ployer would  not  be  liable."  Patterson  v. 
Pittsburg  &  ConnellsvlUe  Railroad  Co.,  supra. 
The  plaintiff  declared  as  a  witness  that 
where  the  logs  were  thrown  down  the  Incline 
without  the  use  of  the  cable,  there  being  then 
no  means  by  which  they  could  be  controlled 
after  they  left  the  car,  they  were  likely  to  go 
down  the  Incline  In  a  haphazard  manner,  or 
not  remain  within  the  track  over  which  they 
would  otherwise  pass.  Therefore  an  experi- 
enced person  at  the  landing,  having  full 
knowledge  of  the  increased  hazard  to  which 
he  was  subjecting  himself,  would  be  charged 
with  the  exercise  of  unusual  caution  and 
alertness  In  the  performance  of  the  service 
he  was  thus  engaged  In.  It  was  the  duty  of 
plaintiff,  under  the  circumstances,  to  have 
been  constantly  on  his  guard  so  as  to  prevent 
damage  which  he  might  reasonably  have  an- 
ticipated would  otherwise  occur.  Falling  to 
do  so,  the  injuries  he  sustained  were  conse- 
quently due  wholly  to  his  own  fault,  and  he 
cannot  therefore  fasten  liability  therefor  up- 
on the  defendants.  In  other  words,  viewing 
the  testimony  in  the  strongest  and  most  fa- 
vorable light  to  plaintiff's  contention,  as  It 
Is  our  duty  to  do,  we  think,  as  It  has  been 
our  purpose  to  make  clear,  that  It  shows  that 
the  accident  and  consequent  damage  would 
not  have  occurred  but  for  his  own  culpable 
negligence. 

There  is  no  evidence  In  the  record,  disclos- 
ing negligence  upon  the  part  of  Callgarl  who 
was  a  fellow  servant,  and  hence  the  discus- 
sion In  the  briefs  relative  to  the  alleged  lia- 
bility of  the  defendants  for  the  negligence  of 
a  co-employe  of  plaintiff  need  not  be  noticed. 

The  judgment,  for  the  reasons  herein  giv- 
en, is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


DORNSIPE  v.  RALSTON. 
(Supreme  Court  of  Oregon.   Oct.  20,  1908.) 

Appeal  and  Ebror— Bill  of  Exceptions— 

Motion  to  Strike. 

Where  a  bill  of  exceptions  was  settled  at 
the  instance  of  the  counsel  for  respondent,  the 
latter  could  not  take  advantage  of  the  fact  that 
it  did  not  comply  with  tbe  law;  and  could  not 
maintain  a  motion  to  strike  the  bill. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3591-8610.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Thos.  O'Day,  Judge. 

Action  by  Hattie  Dornsife  against  L.  O. 
Ralston.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Motion  to  strike  from  the 
flies  a  bill  of  exceptions.  Overruled. 

S.  T.  Richardson  and  G.  B.  Dimlck,  for 
the  motion.   J.  M.  Long,  opposed. 


PER  CURIAM.  This  is  a  motion  to  strike 
a  bill  of  exceptions  from  the  flies.  From  the 
affidavit,  submitted  at  the  hearing,  It  appears 
that,  within  the  time  allowed  by  the  court 
below,  appellant  tendered  a  proposed  bill  of 
exceptions,  consisting  of  68  pages,  but  re- 
spondent's counsel  were  not  satisfied  there- 
with, and  when  the  matter  came  on  for  hear- 
ing before  the  trial  Judge,  one  of  them  moved 
to  substitute.  In  lieu  of  the  bill  as  prepared 
by  appellant,  a  complete  transcript  of  the 
stenographer's  notes  of  the  trial,  amounting 
to  213  pages,  which  was  done  accordingly, 
and  such  transcript  was  certified  to  by  the 
trial  Judge  as  for  a  bill  of  exceptions.  It  was 
also  stipulated  at  the  time  that  the  original 
bill,  as  thus  settled,  should  be  sent  up  with 
the  transcript  In  place  of  a  certified  copy 
thereof.  Respondent  now  moves  to  strike  the 
bill  from  the  files,  because  it  does  not  com- 
ply in  form  with  the  requirements  of  the 
statute  and  the  decision  of  this  court;  but, 
as  It  was  settled  in  its  present  form  at  the 
Instance  of  her  counsel,  she  cannot  be  per- 
mitted to  take  advantage  thereof. 

The  motion  to  strike  out  Is  overruled. 


STATE  ex  rel.  GRIEVANCE  COMMITTEE 
OF  STATE  BAR  ASS'N  v.  BIGGS. 
(Supreme  Court  of  Oregon.   Oct  20,  1908.) 

1.  Attorney  an©  Client— Disbarment — Con  - 
viction— Effect— Jurisdiction. 

B..&  C.  Comp.  §  1067,  subd.  1,  provides 
that  an  attorney  may  be  disbarred  for  convic- 
tion of  any  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  conviction 
record  is  conclusive  evidence.  Held,  that  a  con- 
viction in  the  federal  court  is  conclusive  evi- 
dence warranting  disbarment  provided  the  of- 
fense is  a  felony  or  misdemeanor  involving  moral 
turpitude,  as  such  terms  are  defined  by  the  state 
statutes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  §  52.] 

2.  Criminal  Law— "Felony"— "Misdemean- 
or." 

At  common  law,  "felony"  was  an  offense 
which  occasioned  a  total  forfeiture  of  land  or 

Joods,  or  both,  and  a  "misdemeanor"  was  an  of- 
ense  less  than  a  felony.  In  Oregon,  con- 
viction of  crime  does  not  work  a  forfeiture  of 
the  defendant's  estate,  and  hence,  in  the  absence 
of  statute,  the  term  ''felony"  is  not  descriptive 
of  any  offense,  but  by  B.  &  C.  Comp.  §  1230,  a 
felony  is  defined  as  a  crime  punishable  by  death 
or  imprisonment  in  the  penitentiary,  every  other 
offense  being  declared  a  "misdemeanor"  by  sec- 
tion 1281. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S§  29-31. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2736-2744;  vol.  8,  p.  7662.] 

3.  Attorney  and  Client  —  Disbarment  of 
Attorney  —  Federal  Conviction  —  "Fel- 
ony' '—"Misdemeanor.  ' ' 

B.  &  C.  Comp.  8  1067,  subd.  1,  authorizes 
disbarment  on  an  attorney's  conviction  of  fel- 
ony or  misdemeanor  involving  moral  turpitude, 
and  makes  the  conviction  record  conclusive  evi- 
dence. Held,  that  the  words  "felony"  and  "mis- 
' demeanor"  were  used  in  their  statutory  sense, 
and,  there  being  no  offense  known  to  the  state 
law  as  "conspiracy  to  suborn  perjury,"  an  at- 
torney's conviction  of  such  offense  in  a  federal 
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coart  was  not  conclusive  evidence,  in  a  disbar- 
ment proceeding,  of  his  commission  of  an  act 
warranting  disbarment 

Proceedings  by  the  state  of  Oregon,  on  re- 
lation of  the  Grievance  Committee  of  the 
State  Bar  Association,  for  disbarment  of 
Marion  R.  Biggs.  On  demurrer  to  complaint 
Sustained. 

R.  B.  Fisher,  for  plaintiff.  H.  S.  Wilson, 
for  defendant 

BEAN,  C.  J.  This  Is  a  proceeding  for  the 
removal  or  suspension  of  an  attorney  of  this 
court,  and  Is  here  for  hearing  on  a  demurrer 
to  the  information.  The  sole  charge  is  that 
defendant  was  tried  and  convicted  In  the 
federal  court  for  the  District  of  Oregon  for 
"conspiracy  to  suborn  perjury,"  and  sentenced 
to  the  county  Jail  of  Multnomah  county, 
which  judgment  was  subsequently  affirmed 
on  appeal,  and  defendant  committed  to  the 
jail  to  serve  his  sentence.  There  is  no  aver- 
ment in  the  information  of  the  facts  consti- 
tuting the  alleged  crime,  or  the  nature  or 
character  of  the  offense  for  which  defendant 
was  convicted,  other  than  as  above,  or  that 
the  acts  committed  by  him  were  such  as 
would  justify  his  removal  or  suspension,  or 
that  he  has  been  guilty  of  unprofessional  or 
improper  conduct  or  is  in  any  way  unfit  to 
be  a  member  of  the  bar. 

The  relators  rely  entirely  upon  section  1067, 
subd.  1,  B.  ft  C.  Com  p.,  which  provides  that 
an  attorney  may  be  removed  or  suspended 
"upon  his  being  convicted  of  any  felony  or 
of  a  misdemeanor  Involving  moral  turpitude, 
In  either  of  which  cases  the  record  of  his 
conviction  is  conclusive  evidence."  Their  po- 
sition Is  that  the  judgment  of  conviction  in  the 
federal  court  is  conclusive  evidence  against 
the  defendant  without  any  additional  allega- 
tion or  proof.  This  Is  true  if  the  crime  for 
which  he  was  convicted  is  either  a  felony 
or  misdemeanor  Involving  moral  turpitude, 
within  the  meaning  of  the  statute  under 
which  the  proceedings  were  instituted.  It 
will  be  observed  that  the  statute  does  not 
make  the  conviction  of  a  crime  alone  conclu- 
sive evidence  of  the  unfitness  of  an  attorney, 
but  only  a  conviction  of  a  certain  class  of 
crimes,  namely,  either  a  felony  or  a  misde- 
meanor involving  moral  turpitude.  UnlesB, 
therefore,  the  crime  comes  within  the  statute, 
the  provision  as  to  the  conclusive  effect  of 
the  conviction  has  no  application.  Neither 
the  words  "felony"  or  "misdemeanor"  of 
themselves  have  any  exactness  or  precision 
of  definition.  At  common  law  felony  was  an 
offense  which  occasioned  a  total  forfeiture 
of  land  or  goods,  or  both  (4  Blackstone 
Com.  95),  and  a  misdemeanor  was  an  of- 
fense less  than  felony  (2  Abbott's  Law  Diet. 
111).  In  this  state,  and  generally  In  this 
country,  a  conviction  of  a  crime  does  not 
work  a  forfeiture  of  the  estate  of  defendant 
(article  1,  §  25,  Const)  and  therefore  the  word 
"felony"  is  of  itself,  as  said  by  Mr.  Chief 


Justice  Agnew,  "Incapable  of  any  definition, 
and  is  descriptive  of  no  offense."  Lynch  v. 
Commonwealth,  88  Pa.  189-192,  82  Am.  Rep. 
445.  It  is  a  matter  of  statutory  provision, 
and  what  may  be  a  felony  in  one  Jurisdiction 
may  be  a  misdemeanor  in  another,  and  vice 
versa,  and  in  some  jurisdictions  crimes  may 
not  be  classified  at  all.  There  is  no  specific 
definition  of  either  term  in  the  federal  stat- 
utes. In  this  state  a  felony  is  defined  as  a 
crime  punishable  by  death  or  imprisonment 
in  the  penitentiary  (section  1230,  B.  ft  C. 
Comp.),  and  every  other  offense  is  a  mis- 
demeanor (section  1231).  When  the  Legisla- 
ture used  the  words  "felony"  and  "misde- 
meanor" In  the  disbarment  statute,  it  neces- 
sarily intended  that  they  should  be  under- 
stood as  above  defined,  otherwise  they  would 
have  been  meaningless  and  the  statute  in- 
capable of  enforcement  Before  an  attorney 
can  therefore  be  removed  or  suspended,  un- 
der the  provision  of  the  statute  invoked  in 
this  case,  it  must  appear  that  he  has  been 
convicted  of  either  a  felony  or  misdemeanor 
as  these  terms  are  defined  in  our  statute,  al- 
though we  do  not  think  it  necessary  that  the 
conviction  be  had  In  a  court  of  this  state. 
In  re  KIrby,  10  S.  D.  322,  414,  73  N.  W.  92, 
907,  39  L.  R.  A.  856,  859.  If  the  conviction 
is  of  an  offense  which,  under  the  laws  of  this 
state,  Is  a  felony  or  a  misdemeanor,  and  if  a 
misdemeanor  involving  moral  turpitude,  it  is 
sufficient  ground  for  his  removal  or  suspension, 
under  the  provision  of  the  statute,  whether 
such  conviction  took  place  here  or  not  The 
theory  of  the  statute  Is  that  an  attorney  who 
is  guilty  of  such  an  offense  is  unworthy  to 
be  an  officer  of  the  court  and  that  the  judg- 
ment of  conviction  is  conclusive  evidence  of 
such  unfitness.  But  such  effect  cannot  be 
given  to  the  conviction  alone,  unless  It  was 
either  a  felony  or  misdemeanor  as  defined 
by  the  laws  of  the  state.  Now  "conspiracy 
to  suborn  perjury,"  for  which  It  is  charged 
defendant  was  convicted  in  the  federal  court, 
is  not  a  crime  at  all  in  this  state.  We  have 
no  common-law  crimes,  and  there  is  no  stat- 
ute creating  such  an  offense.  There  are  the 
crimes  of  perjury  and  subornation  of  perjury 
(section  1875),  but  a  "conspiracy"  to  commit 
either  of  the  crimes  is  not  made  a  substan- 
tive offense.  It  follows,  therefore,  that  the 
crime  for  which  defendant  was  convicted  is 
neither  a  felony  nor  a  misdemeanor  within 
the  meaning  of  the  disbarment  statute,  and 
be  cannot  be  either  removed  or  suspended  on 
account  of  such  conviction  alone.  If  the 
crime  for  which  he  waB  convicted  was  such 
as  to  afford  ground  for  his  removal  or  sus- 
pension, it  should  be  so  alleged  in  the  Infor- 
mation and  proved  on  the  trial.  In  such 
case  the  judgment  of  conviction  would  be 
evidence,  and  perhaps  conclusive  of  his  guilt 
but  the  court  would  not  be  precluded  there- 
by from  Inquiring  whether  the  facts  demand- 
ed his  removal  or  suspension,  as  It  is  in 
case  of  a  conviction  for  felony  or  misde- 
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meanor  Involving  moral  turpitude.  If  he  is 
to  be  either  removed  or  suspended  on  account 
of  the  proceedings  against  him  in  the  federal 
court,  It  must  be  because  he  was,  in  fact, 
guilty  of  improper  conduct,  and  not  because 
of  his  conviction  alone. 

The  demurrer  to  the  complaint  is  therefore 
sustained. 


ARMSTRONG  v.  PORTLAND  RT.  CO. 
(Supreme  Court  of  Oregon.   Oct  20,  1908.) 

1.  Disco  vest— Examination  Before  Trial— 
"Pabtt." 

B.  A  O.  Comp.  |  828,  authorizing  the  tak- 
ing of  the  deposition  of  a  "party"  to  an  action 
before  trial,  does  not  authorize  the  taking  of 
the  deposition  of  the  secretary  of  the  defendant 
corporation  where  such  secretary  was  not  indi- 
vidually a  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  16,  Discovery,  §  63. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5202-6213;  vol.  8,  p.  7747.]. 

2.  Save— Subjects  of  Examination. 

B.  &  C.  Comp.  8  826,  subd.  1,  authorizing 
the  taking  of  a  deposition  of  a  party  before  tri- 
al, only  authorizes  his  examination  with  ref- 
erence to  matters  pertinent  to  the  issue,  and 
does  not  contemplate  compelling  the  party  to 
disclose  the  names  of  his  witnesses,  the  manner 
in  which  he  expects  to  establish  his  case,  or 
confidential  reports  or  communications  of  his 
agent  in  relation  to  the  controversy. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  16,  Discovery,  SS  M-oU] 

3.  Cabbiebs  —  Injuries    to    Pasbenqebs  — 
Street  Railroads— Premature  Start. 

In  an  action  for  injury  to  a  street  car  pas- 
senger while  alighting  from  a  moving  car,  evi- 
dence held  insufficient  to  sustain  a  verdict  ei- 
ther on  the  theory  of  defendant's  negligence  in 
suddenly  starting  the  car  while  plaintiff  was 
alighting,  or  in  failing  to  warn  her  that  the  car 
had  not  stopped. 

J Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  9,  Carriers,  |g  1314,  1322.] 

• 

4.  Same— Contributory  Negligence. 

Where  plaintiff  attempted  to  alight  from  a 
moving  street  car,  without  any  necessity  or  in- 
vitation, and  was  injured,  she  was  negligent  as 
a  matter  of  law. 

SSd.  Note.— For  cases  in  point  see  Cent  Dig. 
0,  Carriers,  SS  1385-1397.] 

5.  Same— Failure  to  Warn. 

The  conductor  of  a  street  car  was  not  neg- 
ligent in  failing  to  warn  plaintiff  against  at- 
tempting to  alight  before  the  car  stopped,  where 
the  conductor  did  not  know  and  had  no  reason 
to  believe  that  she  intended  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  H  1226-1229.] 

6.  Same— Res  Ipsa  Loquitur. 

That  a  passenger  in  a  street  car  was  in- 
jured by  alighting  before  the  car  stopped  did 
not  of  itself  constitute  a  prima  facie  case  of 
the  carrier's  negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  9,  Carriers,  SS  1283,  1307.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 
,  Action  by  Nora  Armstrong  against  the 
Portland  Railway  Company.    Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 


This  is  an  action  to  recover  damages  for 
an  injury  received  by  plaintiff  while  attempt- 
ing to  alight  from  one  of  defendant's  cars. 
It  is  alleged  in  the  complaint,  in  substance, 
that  on  the  night  of  June  20,  1906,  plaintiff 
boarded  a  car  for  the  purpose  of  going  to  her 
home  near  East  Ninth  street,  in  the  city  of 
Portland ;  that  upon  arriving  at  the  place  of 
her  destination  the  conductor  notified  her 
that  the  car  had  reached  her  street  and  led 
her  to  believe,  and  she  did  believe,  that  the 
car  had  stopped,  and  that  she  was  to  alight 
therefrom;  that  she  thereupon  left  her  seat, 
and  passed  out  upon  the  platform  or  vesti- 
bule, where  the  conductor  was  standing  with 
his  hand  on  the  bell  rope ;  that  the  night  was 
dark,  and,  believing  the  car  had  stopped,  she 
attempted  to  alight,  and  was  thrown  violent- 
ly to  the  ground,  and  severely  injured;  that 
the  conductor  was  standing  near  her,  knew 
that  she  was  about  to  alight  from  the  car, 
and  that  It  "was  not  stopped  sufficiently  long 
to  allow"  her  to  do  so  in  safety,  but  never- 
theless permitted  her  to  attempt  to  alight 
without  warning,  and  permitted  the  car  to 
move  forward  while  she  was  in  the  act  of 
alighting,  although  he  was  in  control  thereof 
and  could  have  prevented  the  same.  The  an- 
swer denies  the  negligence  charged,  and  for 
affirmative  defense  alleges  that  plaintiff  care- 
lessly and  negligently  walked  or  stepped  off 
the  car  before  it  had  stopped  at  the  crossing 
and  before  the  conductor  could  detain  her 
from  so  doing.  After  the  cause  had  been  put 
at  issue,  plaintiff  caused  a  subpoena  to  be 
served  upon  Mr.  0.  N.  Hoggins,  secretary  of 
defendant  company,  requiring  him  to  appear 
before  a  notary  public,  at  a  certain  time  and 
place,  to  be  examined  as  a  witness,  and  in- 
forming him  that  he  would  be  required  "to 
give  evidence  for  plaintiff  as  to  the  names 
and  residences  of  all  witnesses  of  defendant 
in  said  action,  and  to  produce  and  be  examin- 
ed on  all  written  statements  or  other  evidence 
which  Is  in  your  hands  or  possession  relat- 
ing to  or  In  any  wise  appertaining  to  said 
action."  Huggins  refused  to  obey  the  sub-/ 
poena,  for  which  reason  plaintiff  moved  the 
court  to  strike  defendant's  answer  from  the 
file,  and  also  objected  to  the  admission  of 
any  testimony  on  its  behalf,  except  as  to  the 
question  of  damage.  This  motion  and  ob- 
jection were  both  overruled,  and  trial  had 
before  a  Jury,  at  the  conclusion  of  which 
the  court  directed  a  verdict  in  favor  of  de- 
fendant and  plaintiff  appeals. 

J.  A.  Finch  and  H.  J.  Bigger,  for  appel- 
lant  A.  M.  Dibble,  for  respondent 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  The  motion  to  strike  out  the  answer 
of  defendant  was  properly  denied  for  two 
reasons :  First  The  statute  provides  that  dis- 
obedience to  a  subpoena  may  be  punished  as 
a  contempt,  and,  If  the  witness  be  a  party, 
his  complaint  answer,  or  reply  may  be  strick- 
en out   The  word  "party,"  as  used  in  this 


Digitized  by 


716  VI  PACIFIC  REPORTER.  (Or. 


statute,  includes  only  parties  to  the  action. 
Mr.  Hoggins  was  not  a  party,  and  the  result 
of  his  disobedience  to  a  subpoena  cannot  be 
visited  upon  the  defendant  Seeley  v.  Clarke, 
78  N.  T.  220;  Oulf,  C.  &  S.  Ry.  Co.  v.  White 
(Tex.  Civ.  App.)  82  8.  W.  822.  Second.  The 
statute  provided  for  the  taking  of  the  depo- 
sition of  a  party  to  an  action  by  the  adverse 
party  (B.  &  C.  Comp.  §  826)  was  Intended  to 
allow  his  examination  only  when  the  evi- 
dence sought  Is  pertinent  to  the  issue,  and 
probably  only  when  material  and  necessary 
to  make  out  the  case  of  tbe  party  calling 
him.  It  cannot  be  used  to  compel  the  dis- 
closure by  an  adversary  of  the  names  of  his 
witnesses,  the  manner  in  which  he  expects 
to  establish  his  case,  or  confidential  reports 
or  communications  of  his  agents  In  relation 
to  the  matter  in  controversy.  Ex  parte 
Schoepf,  74  Ohio  St  1,  77  N.  E.  276,  6  L.  R 
A.  (N.  S.)  825  ;  Cully  v.  Northern  Pac  Ry. 
Co.,  85  Wash.  241,  77  Pac.  202.  The  infor- 
mation sought  from  Mr.  Huggins,  as  appears 
from  the  face  of  the  subpoena,  would  not  have 
been  competent  as  testimony  on  the  trial. 

It  is  difficult  to  determine  from  the  com- 
plaint whether  it  was  intended  to  charge  de- 
fendant with  negligence  in  suddenly  start- 
ing the  car  while  plaintiff  was  in  the  act  of 
alighting,  or  in  failing  to  notify  her  that  tbe 
car  had  not  stopped  and  permitting  her  to 
alight  while  It  was  in  motion;  but  in  either 
event  there  was  no  evidence  tending  to  sup- 
port the  averments.  Plaintiff  was  the  only 
witness  who  testified  on  her  behalf  in  rela- 
tion to  the  accident  or  the  manner  in  which 
it  occurred.  She  says  that  when  the  car 
passed  Eighth  street  the  conductor,  as  was 
his  custom,  called  out  "Ninth  Street!"  indi- 
cating that  the  car  was  approaching  that 
street,  and  she  gave  him  a  signal  that  she 
desired  to  get  off  at  that  place,  whereupon 
be  rang  the  bell  for  the  car  to  stop,  and  it 
began  to  slow.  As  the  car  neared  the  cross- 
ing, she  arose  from  her  seat,  passed  through 
the  rear  door,  by  the  conductor,  who  was 
standing  in  the  vestibule,  and,  in  attempting 
to  alight,  was  thrown  or  fell  violently  upon 
the  sidewalk.  Her  version  of  the  occurrence 
is  as  follows:  "I  stepped  down  with  my 
right  foot,  supposing  the  car  was  standing 
still,  and  when  I  got— and  the  first  thing  I 
knew  I  was  on  the  ground.  What  happened 
when  I  stepped  my  left  foot  down  I  don't 
know,  but  I  seemed  to  be — the  first  thing  I 
knew  I  was  landed  on  the  ground  just  in  a 
whirl,  like  that  (indicating),  right  on  my  own 
siding,  right  on  the  sidewalk."  As  to  wheth- 
er the  car  had  in  fact  stopped  at  the  time  she 
attempted  to  alight,  or  was  still  moving,  she 
does  not  know.  In  one  part  of  her  testimony 
she  says:  "After  we  passed  Eighth  street 
I  signaled  to  the  conductor  to  stop  the  car, 
as  I  always  did,  and  he  put  his  hand  up  to 
the  rope  and  signaled,  of  course,  and  It 
slowed  down  and  stopped  at  my  landing,  and 
as  far  as  I  knew  the  car  was  standing  still. 
I  got  up,  and  went  to  the  door,  and  stopped, 


and  steadied  myself  at  the  Inner  door,  as 
was  my  custom  always  before  trying  to 
alight  and  especially  when  I  was  alone."  In 
another  place  she  says:  "I  came  along,  as  I 
said,  and  came  out  that  door,  and  passed 
down  the  steps  at  my  own  landing,  suppos- 
ing the  car  was  standing  still.  There  was 
nothing  to  make  me  believe  it  was  not  stand- 
ing still,  and  as  I  passed  down,  whether  It 
started  just  as  I  stepped,  or  whether  it  was 
going,  I  could  not  say;  but  I  know  that  I 
thought  it  was  standing  still,  and  I  was  at 
my  own  landing."  Again,  when  asked  what 
made  her  think  the  car  was  standing  still, 
she  says:  "Well,  just  as  I  have  always 
thought  it  and  the  only  thing  I  know  about 
it  I  came  there  and  steadied  myBelf  to  go 
down  the  steps,  as  I  always  did,  because  the 
last  Jerk  of  the  car  stopping  always  will 
pitch  any  one,  and  I  always  avoided  against 
that  and  I  always  steadied  myself  there  at 
the  inner  door  before  walking  down,  and  I 
did  so  that  night  and  then  proceeded  on  my 
way,  and  as  I  stepped  down  I  was  thrown." 
This  is  all  the  testimony  on  behalf  of  plain- 
tiff on  the  question  whether  the  car  had  stop- 
ped at  the  time  plaintiff  attempted  to  alight 
or  was  still  moving.  Whether  the  car  start- 
ed suddenly,  while  she  was  in  the  act  of 
alighting,  she  is  equally  ignorant  In  reply 
to  a  question  by  one  of  the  jurors  as  to 
whether  the  conductor  rang  the  bell  for  the 
car  to  start  as  she  was  getting  off,  she  says : 
"Whether  he  was  still  ringing  the  bell  to 
stop,  or  whether  he  was  ringing  to  start  It 
again,  I  do  not  know ;  but  this  one  thing  has 
been  clear  in  my  mind  all  the  time:  I  could 
swear  that  he  had  his  hand  on  the  rope  as 
I  passed  him,  as  I  came  the  length  of  the  car 
and  passed  him;  that  Is  all  I  have  to  say." 
But  in  answer  to  the  direct  question :  "Now 
do  you  know  whether,  as  a  matter  of  fact,  he 
rang  the  hell  at  any  time?"— she  answered : 
"I  don't  know,  sir;  I  could  not  tell  that  I 
don't  think  any  one  could  tell  that" 

Now,  all  that  can  be  claimed  from  this 
testimony  1b  that  plaintiff  does  not  know 
whether  the  car  had  stopped  at  the  time  she 
attempted  to  alight  or  whether  the  conduc- 
tor gave  a  signal  to  go  ahead  while  she  was 
In  the  act  of  alighting.  The  defendant,  how- 
ever, called  the  conductor  and  two  persons, 
who  were  passengers  on  the  car  at  the  time, 
and  they  all  testified  positively  and  unequiv- 
ocally that  the  plaintiff  started  to  get  off 
the  car  before  it  came  to  a  stop,  and  that  It 
was  not  suddenly  started  while  she  was  in 
the  act  of  alighting,  and  their  affirmative 
testimony  must  be  accepted  as  proof  of  the 
fact,  notwithstanding  the  plaintiff's  want  of 
knowledge  on  the  subject.  Pringle  v.  The 
Michigan  (C.  C.)  52  Fed.  501 ;  Culhane  v.  N. 
T.  Cen.  &  H.  R.  R  Co.,  60  N.  T.  185.  John- 
son, the  conductor,  says  that  at  about  the 
time  he  gave  the  signal  to  stop  for  Ninth 
street,  plaintiff  arose  from  her  seat  walked 
to  the  back  of  the  car,  and  stepped  off,  Just 
as  the  car  was  coming  to  a  stop  and  while  it 
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was  still  in  motion;  that  be  did  not  think 
for  a  moment  she  was  going  to  step  off  until 
the  car  stopped,  but  she  did.  Mr.  McFarland, 
one  of  the  passengers,  testified  that,  after 
the  signal  to  stop  the  car  had  been  given  by 
the  conductor,  plaintiff  got  up,  moved  toward 
the  rear  platform,  and,  after  the  car  had 
slowed  to  about  a  mile  an  hour,  and  was 
within  three  or  four  feet  from  the  crossing, 
and  still  in  motion,  stepped  off,  and  that 
there  was  no  sudden  starting  of  the  car  while 
she  was  in  the  act  of  doing  so.  Mr.  Hickey, 
another  passenger,  says  the  car  was  in  about 
four  feet  of  the  crossing  and  was  moving 
slowly  when  plaintiff  stepped  off,  and  there 
was  not  a  sudden  starting  of  the  car.  This 
is  all  the  testimony  bearing  upon  the  manner 
of  the  accident  or  the  conduct  of  the  parties. 
It  clearly  and  undlsputably  shows  that  there 
was  no  negligence  on  the  part  of  defendant, 
and  that  plaintiff  was  injured  because  sbe 
attempted  to  alight  from  a  moving  car,  with- 
out any  necessity  or  seeming  necessity  for  so 
doing,  and  that  she  was  not  advised  or  re- 
quested to  do  so  by  defendant's  servants. 
This  was  negligence  of  such  an  obvious  char- 
acter that  the  court  was  justified  in  directing 
a  verdict  against  her.  8  Thompson  on  Negli- 
gence, |  8013. 

It  is  argued,  however,  tbat  defendant  is 
liable  because  the  conductor  did  not  notify 
plaintiff  that  the  car  was  still  In  motion  and 
warn  her  against  the  danger  of  her  contem- 
plated act;  but  the  evidence  does  not  show 
that  the  conductor  knew,  or  had  any  reason 
to  believe,  that  she  was  intending  to  get  off 
the  car  until  It  had  stopped.  Plaintiff  was 
of  mature  years  and  in  possession  of  all  her 
faculties,  and  we  are  not  advised  of  any  rule 
of  law  making  It  negligence  for  the  conductor 
of  a  street  car.  under  such  circumstances,  not 
to  warn  such  a  person  of  the  danger  to  be  ap- 
prehended in  alighting  from  a  moving  car. 
The  facts  do  not  brlftg  the  case  within  the 
rule  announced  in  Smitson  v.  8.  P.  Ry.  Co., 
37  Or.  74,  60  Pac.  007.  There  the  injured 
party  was  a  passenger  on  a  steam  railway. 
As  the  train  approached  her  destination  it 
stopped,  and  she  was  invited  by  one  of  the 
company's  servants  to  alight ;  but,  as  she  was 
in  the  act  of  doing  so  the  train  suddenly 
started,  injuring  her.  The  facts,  therefore, 
are  entirely  different  from  those  shown  in 
the  present  case.  Here  tbere  was  no  invita- 
tion or  request  to  plaintiff,  from  any  employe 
or  agent  of  defendant,  to  alight  from  the  car, 
and  they  had  no  reason  for  supposing  or 
believing  that  she  would  attempt  to  do  so, 
while  the  car  was  In  motion.  There  is,  there- 
fore, no  ground  upon  which  the  defendant 
can  be  charged  with  negligence  by  reason  of 
the  failure  of  the  conductor  to  notify  plain- 
tiff that  the  car  was  still  in  motion,  or  that 
she  was  liable  to  be  injured  if  she  attempted 
to  alight  before  it  stopped. 

Nor  is  this  a  case  where  negligence  can 
be  implied  from  the  mere  fact  of  the  acci- 
dent Actions  of  this  kind  are  not  exceptions 


to  the  general  rule  that  the  burden  of  proof 
is  on  the  plaintiff  to  prove  negligence,  when 
it  Is  denied  by  the  defendant  There  is  a 
class  of  cases  In  which  negligence  may  be 
presumed  from  the  relation  of  the  parties 
and  the  manner  of  the  accident  Booth  on 
Street  Railways.  §  361;  Gobs  v.  N.  P.  R.  R. 
Co.,  48  Or.  489,  87  Pac  149;  Chicago  City  Ry. 
Co.  v.  Catlln,  70  111.  App.  97 ;  Bradley  v.  Rail- 
way Co.,  94  Mich.  35,  68  N.  W.  915.  But  this 
is  not  one  of  them. 

It  follows  that  the  judgment  must  be  af- 
firmed, and  It  is  so  ordered. 


DE  BOW  et  al.  v.  WODLENBBRG  et  al. 
(Supreme  Court  of  Oregon.  Oct.  20,  1908.) 

L  Appeal  and  Ebbob— Disposition  or  Cause 
—  Affirmance  —  Effect  on  Findings  of 
Trial  Court. 

The  affirmance  of  the  trial  court's  decree 

does  not  necessarily  sustain  all  of  its  findings 

of  fact. 

2.  Descent  and  Distribution— Nature  and 
Course— Realtt  and  Personalty. 

Under  B.  &  C  Comp.  g  1147,  giving  the 
executor  or  administrator  the  possession  and 
control  of  all  of  decedent's  property  until  ad- 
ministration is  completed,  and  section  1221,  pro- 
viding that  decedent's  real  property  is  the  prop- 
erty of  the  heirs  or  devisees,  subject  to  the  pos- 
session of  the  executor  or  administrator  to  sat- 
isfy claims  against  the  estate,  and  upon  the 
determination  of  the  administration  the  unap- 
propriated part  is  discharged  from  such  posses- 
sion without  any  order  therefor,  the  title  to 
realty  passes  directly  to  the  heirs  as  tenants 
in  common,  subject  to  the  administrator's  pos- 
session to  pay  debts,  but  the  personal  property 
goes  to  the  administrator  by  operation  of  law. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  §§  237-242.] 

8.  Courts— Probate  Courts— County  Courts 
—Administration  of  Decedent's  Estate- 
Personal  Property. 

The  county  court  has  exclusive  jurisdic- 
tion of  the  personal  property  of  a  decedent's  es- 
tate and  of  the  determination  of  what  consti- 
tutes the  personal  estate  and  of  the  respective 
shares  of  the  heirs  therein,  and  such  matters 
cannot  be  determined  in  a  suit  by  heirs  to  set 
aside  a  conveyance  by  decedent. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  18,  Courts,  IS  86,  47ZT 

On  rehearing.  Decree  modified,  and  peti- 
tion denied. 

For  former  opinion,  see  96  Pac  536. 

KING,  C.  Defendants  in  their  petition  for 
rehearing  strongly  urge  as  error  the  affirm- 
ance of  that  part  of  the  decree  of  the  circuit 
court  holding,  in  effect  that  Asher  Marks, 
deceased,  was  not  a  member  of  the  partner- 
ship of  S.  Marks  &  H.  Wollenberg.  In  the 
preparation  of  the  former  opinion  we  were 
of  the  impression  tbat  a  statement  to  that 
effect  appeared  only  in  the  findings  of  fact  of 
the  court  below,  all  of  which  are  not  neces- 
sarily sustained  by  an  affirmance  of  the  de- 
cree (Gentry  v.  Pacific  Live  Stock  Co.,  45  Or. 
233,  77  Pac.  115),  and  accordingly  passed  the 
question  unnoticed;  but  our  attention  is 
called  to  the  fact  that  the  same  statement 
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appears  In  the  decree  as  affirmed,  which 
feature  we  Inadvertently  overlooked,  making 
a  consideration  thereof  necessary. 

The  Issue  Involving  this  point  is  made  by 
the  affirmative  averments  In  the  answer,  but 
no  relief  asked  In  respect  thereto ;  and  while 
this  Issue,  by  each  of  the  parties,  Is  treated 
as  one  of  which  a  court  of  equity  may  take 
cognizance,  we  are  cited  to  no  authority 
therefor,  and  Its  right  to  do  so  is  extremely 
doubtful.  The  pleadings  do  not  state,  nor 
purport  to  state,  facts  sufficient  to  Indicate 
why  the  county  court,  In  the  exercise  of  Its 
probate  jurisdiction,  cannot,  In  respect  to  the 
point  urged,  afford  the  desired  relief,  without 
which  averment  jurisdiction  thereof  cannot 
be  assumed  in  this  proceeding.  The  question 
relative  to  the  respective  interests  of  the 
heirs  is  not  before  us.  Moreover  the  fact 
that  plaintiffs  are  the  heirs  of  Zulklnd  Krot- 
ki,  deceased,  is  not  only  clearly  established 
by  evidence  offered  on  behalf  of  plaintiffs, 
but  stands  unquestioned  by  defendants.  The 
interest,  however,  to  which  each,  as  such 
heir,  may  be  entitled  In  the  personal  estate 
of  decedent,  or  proceeds  thereof,  so  long  as 
the  estate  remains  unsettled,  can  only  arise 
in,  and  be  determined  by,  the  county  court 
on  the  final  distribution  of  such  estate. 

The  title  to  all  realty,  upon  the  death  of 
Its  owner,  passes  directly  to  the  heirs  of  the 
decedent  as  tenants  in  common,  subject  only 
to  the  rights  of  the  executor  or  administra- 
tor to  possession  for  payment  of  debts.  B. 
&  C.  Comp.  §8  1147,  1221;  Clark  v.  Bundy, 
29  Or.  190,  193,  44  Pac.  282 ;  Noon's  Estate, 
49  Or.  286,  291,  88  Pac  673,  90  Pac.  673. 
But  the  personal  property  by  operation  of 
law  goes  to  the  administrator  or  executor,  in 
respect  to  which  the  county  court  has  exclu- 
sive jurisdiction.  Winkle  v.  Winkle,  8  Or. 
193;  State  v.  O'Day,  41  Or.  495,  600,  69  Pac. 
542. 

The  question,  therefore,  as  to  what  con- 
stitutes the  personal  estate  in  which  the 
heirs  may  be  entitled  to  share,  including 
their  respective  Interests  therein,  is  a  mat- 
ter for  the  county  court's  determination; 
and  it  was  not  the  Intention  In  the  opin- 
ion that  a  decree  be  entered  in  respect  there- 
to. The  purpose  Intended  thereby  was  to 
set  aside  and  declare  null  and  void  the  in- 
struments alluded  to;  and  we  understand 
this  to  have  been  the  object  sought  by  this 
suit,  as  indicated  by  the  averments  of  the 
complaint,  including  the  prayer  thereof. 

The  legal  effect  of  our  opinion,  as  well  as 
of  the  decree  to  be  entered  under  it,  Is  to 
leave  the  status  of  the  parties  with  respect 
to  each  other  undetermined,  the  adjudication 
of  which  reverts  to  the  county  court  as  If 
no  pretended  transfers  had  ever  been  made 
by  Krotki  to  Marks,  and  as  if  no  suit  had 
been  brought  in  respect  thereto,  holding 
merely  that  the  instruments  here  involved 
are  void  and  of  no  effect,  and  directing  that 
they  be  set  aside  accordingly. 

Other  points  are  also  urged  in  the  peti- 
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tlon  for  rehearing,  but  they  were  fully  con- 
sidered and  determined  in  the  opinion,  and 
after  a  re-examination  thereof  we  are  satis- 
fled  with  the  conclusions  there  reached. 

With  this  modification,  the  petition  should 
be  denied. 


LIVESLET  et  al.  v.  EREBS  HOP  CO. 
(Supreme  Court  of  Oregon.    Oct.  20,  1908.) 

1.  Appeal  ano  Ebbob  —  Supersedeas  —  Al- 
lowance BT  COUBT. 

Under  Const  art.  7,  f  6,  providing  that 
the  Supreme  Court  shall  have  jurisdiction  only 
to  revise  the  final  decisions  of  the  circuit  courts, 
it  has  no  original  jurisdiction,  and  cannot  issue 
any  writ  in  an  original  proceeding,  but,  as  an 
incident  to  its  appellate  jurisdiction,  it  has  such 
inherent  powers  as  are  necessary  to  the  effectual 
exercise  of  such  jurisdiction,  and  for  that  pur- 
pose it  may  issue  a  restraining  order. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  224a] 

2.  Same — Security — Necessity. 

B.  &  C.  Comp.  8  420,  authorizing  injunc- 
tions pending  suits,  is  applicable  to  the  Supreme 
Court  when  it  exercises  ita  power  to  issue  a 
temporary  injunction,  and  it  should  allow  the 
writ  only  on  the  filing  of  the  undertaking  pro- 
vided for  by  section  419. 

3.  Sake. 

Pending  the  determination  of  an  appeal 
from  a  decree  dissolving  a  preliminary  injunc- 
tion and  dismissing  a  suit  to  restrain  the  enforce- 
ment of  a  judgment,  the  Supreme  Court  has 

{tower  to  issue  a  temporary  injunction  restrain- 
ug  the  enforcement  of  the  judgment  though  a 
temporary  injunction  cannot  be  allowed  simply 
for  the  protection  of  appellant  from  damage  or 
hardship. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig- 
vol.  2,  Appeal  and  Error,  §  2248.] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Wm.  Galloway,  Judge. 

Suit  by  T.  A  Livesley  and  another,  copart- 
ners under  the  firm  name  of  T.  A.  Livesley 
&  Co.,  against  the  Krebs  Hop  Company. 
From  a  decree  of  dismissal,  plaintiffs  appeal. 
Petition  for  restraining  order  pending  appeal 
granted. 

This  suit  was  brought  in  the  circuit  court 
for  Marion  county  by  the  plaintiffs  against 
the  defendant  to  enjoin  It  from  enforcing  by 
execution  the  judgment  entered  in  that  court 
on  the  30th  day  of  April,  1908,  upon  the 
mandate  of  the  Supreme  Court  in  the  case  of 
Krebs  Hop  Co.  v.  Livesley  et  al.  for  the  sum 
of  $4,048,  besides  Interest  and  costs,  and  to 
cancel  the  judgment.  The  amount  involved 
in  the  action  and  for  which  the  judgment 
was  rendered  being  advance  payments  due 
from  these  plaintiffs  to  the  defendant  on  a 
contract  for  the  purchase  of  certain  hops,  the 
judgment  having  been  obtained  prior  to  the 
harvesting  or  delivery  of  the  hops  to  the 
plaintiffs,  plaintiffs  allege  In  this  suit  that 
the  defendant  did  not  tender  or  deliver  the 
hops  to  them,  but  has  sold  and  disposed  of 
the  hops  to  other  parties,  and  that  defendant 
is  about  to,  and  will,  if  not  restrained,  is- 
sue an  execution  on  the  judgment  and  en- 
force It  against  plaintiffs,  and  that  defendant 
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Is  insolvent.  A  preliminary  restraining  order 
was  Issued  by  the  judge  of  the  lower  court 
which  was  served  upon  the  defendant. 
Thereafter  the  suit  was  put  at  issue  and 
tried  by  the  court,  and  findings  In  favor  of 
the  defendant  were  filed,  and  on  August  10, 
1908,  a  decree  was  rendered  dissolving  the 
Injunction  and  dismissing  the  suit  The 
transcript  on  appeal  was  filed  in  this  court 
on  September  14,  1908,  and  on  September 
16th  plaintiffs  filed  In  this  court  a  petition 
a  sting  for  a  restraining  order  to  stay  the 
execution  pending  a  hearing  on  the  merits, 
the  motion  being  supported  by  an  affidavit 
showing  that  execution  was  issued  on  the 
judgment  August  15,  1908,  against  the  prop- 
erty of  the  plaintiffs  and  placed  in  the  hands 
of  the  sheriff  of  Marlon  county  for  enforce- 
ment, and  that  the  lower  court  refused  to 
grant  to  plaintiffs  a  stay  of  execution  pend- 
ing the  appeal.  On  the  16th  day  of  Septem- 
ber, 1908,  this  motion  was  by  the  Chief  Jus- 
tice set  down  for  bearing  for  October  5th, 
pending  which  hearing  a  temporary  restrain- 
ing order  was  issued. 

Wirt  Minor  and  W.  M.  Kaiser,  for  appel- 
lants. Jno.  A  Carson  and  Thos.  Brown,  for 
respondent 

EAEIN,  J.  (after  stating  the  facts  as 
above).  The  first  question  to  be  decided  is 
whether  the  Supreme  Court  in  such  a  case 
has  jurisdiction  to  issue  a  temporary  re- 
straining order.  The  jurisdiction  of  the  Su- 
preme Court  is  defined  by  Const,  art  7,  §  6, 
viz.:  "The  Supreme  Court  shall  have  juris- 
diction only  to  revise  the  final  decisions  of 
the  circuit  courts."  And  it  can  have  no  ju- 
risdiction beyond  what  is  granted  by  the 
Constitution.  Therefore  it  has  no  original 
jurisdiction,  and  cannot  Issue  any  writ  In 
an  original  proceeding,  but  as  incident  to 
its  appellate  jurisdiction,  it  has  such  In- 
herent powers  as  are  necessary  to  enable  it 
effectually  to  exercise  such  jurisdiction.  El- 
liott, App.  Proc.  |  20  says:  "It  is  not  to  be 
understood  that  an  express  statutory  pro- 
vision is  required  to  confer  upon  an  appel- 
late tribunal  authority  to  exercise  an  auxil- 
iary authority  in  aid  of  its  appellate  power, 
although  such  auxiliary  authority  may  be  in 
its  nature  original,  for  all  courts  of  the  rank 
of  appellate  courts  proper  have  such  gen- 
eral powers  as  are  necessary  to  enable  them 
to  effectually  exercise  the  Jurisdiction  con- 
ferred upon  them."  The  grant  of  appellate 
jurisdiction,  whether  made  by  the  Constitu- 
tion or  by  statute,  necessarily  vests  in  such 
court  all  powers  of  an  Incidental  nature  re- 
quired to  make  the  granted  jurisdiction  ef- 
fective. Id.  §  22.  At  section  512  the  same 
author  says  that  appellate  tribunals  are  in- 
vested with  power  to  issue  injunctions  when 
necessary  to  enable  them  fully  and  effectual- 
ly to  exercise  appellate  jurisdiction;  and 
this  authority  is  recognized  In  many  of  the 
states  under  constitutional  limitations  sim- 


ilar to  those  of  this  state.  The  Wisconsin 
Constitution  (article  7,  §  8)  provides:  "The 
Supreme  Court,  except  in  cases  otherwise 
provided  in  .this  Constitution,  shall  have  ap- 
pellate jurisdiction  only" — and,  further,  that 
it  shall  have  power  to  Issue  writs  of  habeas 
corpus,  mandamus,  injunction,  quo  warranto, 
certiorari,  and  other  original  and  remedial 
writs,  and  to  hear  and  determine  the  same 
In  Cooper  v.  City,  84  Wis.  181,  in  dlscussiug 
the  power  of  the  Supreme  Court  to  issue  a 
writ  of  injunction,  the  court  holds  that  the 
third  clause  of  that  section  of  the  Constitu- 
tion, relating  to  the  Issue  of  writs,  has  ref- 
erence only  to  the  exercise  of  original  Ju- 
risdiction, namely,  to  suits  commenced  in 
that  court,  and  say  that,  as  incident  to  the 
full  and  proper  exercise  of  appellate  Juris- 
diction In  cases  brought  up  by  writ  of  error 
or  appeal,  the  power  to  grant  the  writ  or 
order  the  stay  of  proceedings  in  these  cases 
exists  without  an  express  grant.  To  the 
same  effect  is  People  v.  Cook  Circuit  Court, 
169  111.  201,  48  N.  E.  717 ;  Kent  v.  Mahaffv, 
2  Ohio  St  498;  Yeoman  v.  Lasley,  36  Ohio 
St  416 ;  Wagner  v.  Railway  Co.,  38  Ohio  St. 
82;  Leech  v.  State,  78  Ind.  570;  Jones  v. 
City  of  Little  Rock,  25  Ark.  284;  Doughty 
v.  Railroad  Co.,  7  N.  J.  Eq.  630,  51  Am.  Dec. 
267.  Mandamus  In  aid  of  appellate  jurisdic- 
tion is  recognized  by  this  court  in  Che  Gong 
v.  Stearns,  16  Or.  219,  17  Pac.  871.  See, 
also,  Works,  Courts  &  Juris,  pp.  98,  171. 
Therefore  we  conclude  that  the  appellate 
court  has  power,  as  Incidental  to  its  juris- 
diction, to  issue  a  restraining  order  'when 
necessary  to  aid  or  protect  its  appellate  Ju- 
risdiction. And  In  a  case  in  the  appellate 
court  in  which  a  provisional  injunction  is 
proper,  section  420,  B.  &  O.  Comp.  is  equally 
as  applicable  as  In  cases  in  the  circuit  court 
In  such  cases  the  writ  should  be  allowed  only 
upon  filing  the  undertaking  provided  for  in 
section  419,  Id.  Elliott,  App.  Proc.  $  513, 
says:  "The  statute  makes  no  provision  as  to 
the  procedure  in  obtaining  a  restraining  or- 
der or  injunction  on  appeal,  but  the  practice 
is  substantially  that  prescribed  for  the  trial 
court"  Mr.  Justice  Johnson  in  Wagner  v. 
Railway  Co.,  88  Ohio  St  40,  a  case  similar  to 
this,  speaking  of  the  writ  quotes  section 
5572  of  the  Ohio  Code,  which  contains  sim- 
ilar provisions  to  section  420,  B.  &  C.  Comp., 
and  says:  "This  would  authorize  a  tempo- 
rary order  pending  the  litigation,  and  is  an 
exercise  of  the  appellate  power,  which  fol- 
lows the  case  into  whatever  court  it  may  b* 
appealed,  or  taken  on  error,  as  part  of  the 
appellate  jurisdiction  conferred  by  law." 

The  question  then  arises:  Is  this  a  proper 
case  for  the  issuance  of  such  a  writ?  It  can- 
not be  allowed  simply  for  the  protection  of 
plaintiffs  from  damage  or  hardship.  That 
is  the  province  of  a  court  of  original  Juris- 
diction. It  is  said  in  Doughty  v.  Railroad 
Co.,  7  N.  J.  Eq.  629,  636,  51  Am  Dec  267, 
that  the  issuance  of  such  a  writ  in  aid  of  ap- 
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pellate  jurisdiction  "Is  manifestly  a  very 
nigh  and  delicate  exercise  of  power — one 
which  should  by  no  means  be  exercised  as  a 
matter  of  course,  bnt  only  upon  the  most  Im- 
minent necessity."  This  court  has  jurisdic- 
tion to  issne  this  writ  only  In  aid  of  or  to 
protect  Its  appellate  jurisdiction,  and  for  no 
other  purpose.  But  the  threatened  enforce- 
ment by  execution  of  the  judgment,  which 
is  the  subject  of  this  suit,  would  operate  to 
satisfy  the  judgment,  and  thus  nullify  any 
decree  this  court  might  render  relating  there- 
to, or  at  least  render  such  a  decree  difficult 
of  enforcement  As  said  in  Chegary  v.  Sco 
fleld,  5  N.  J.  Eq.  525,  531:  "We  can  do  noth- 
ing but  review  the  particular  order  or  de- 
cree appealed  from,  except  that,  *  *  * 
where  the  Chancellor,  by  his  decree,  has 
loosened  a  man's  hands,  we  may,  by  a  pre- 
liminary order,  tie  them  up  again,  until  we 
can  hear  the  appeal  and  determine  whether 
he  ought  to  be  let  loose  or  not." 

Therefore  we  are  of  the  opinion  that  this 
Is  a  proper  case  for  Issuance  of  the  writ  to 
preserve  the  subject  of  litigation  pending  the 
hearing  on  the  merits;  and  a  restraining 
order  will  be  allowed,  as  prayed  for  in  the 
application,  upon  plaintiffs  filing  an  under- 
taking in  this  court,  as  provided  by  B.  &  C. 
Comp.  8  418,  In  the  sum  of  $500. 


STATE  ex  rel.  RYAN  t.  MURPHY. 
(No.  1,764.) 

(Supreme  Court  of  Nevada.    Oct  12,  1908.) 
Dissenting  opinion. 

For  majority  opinion,  see  97  Pac.  891. 

TALBOT,  C.  J.  (dissenting).  May  the  res- 
ignation of  a  public  office  tendered  to  take 
effect  in  the  future  be  withdrawn  after  It  has 
been  accepted  by  the  appointing  power?  The 
cases  upon  which  respondent  relies  (U.  S.  v. 
Wright,  1  McLean,  509,  Fed.  Cas,  No.  16,775; 
State  ex  rel.,  etc.,  v.  Boecker,  56  Mo.  17;  Peo- 
ple v.  Porter,  6  Cal.  28;  Nourse  v.  Clarke,  3 
Nev.  574;  Williams  v.  Beck,  24  Nev.  98,  49 
Pac.  1035)  do  not  support  his  contentions  in 
the  light  of  acknowledged  legal  principles. 
The  facts  in  none  of  these  are  similar  to 
those  In  the  present  proceeding.  While  in  all 
the  decisions  found  where  the  circumstances 
were  the  same  as  they  are  here,  the  courts 
have  held  that  a  resignation  tendered  to  take 
effect  at  a  future  date  cannot  be  withdrawn 
after  it  bad  been  accepted.  United  States  v. 
Wright  did  not  relate  to  the  withdrawal  of  a 
resignation,  but  to  the  liability  of  a  surety 
on  a  collector's  bond  for  delinquency  com- 
mitted by  the  collector  after  he  had  sent  his 
resignation  to  the  President,  but  before  it 
was  accepted.  Hence  there  was  neither  an 
acceptance  nor  an  attempt  to  withdraw  the 
resignation,  which  are  the  two  controlling  in- 
gredients in  the  proceeding  now  before  this 
court   Justice  McLean  stated  in  that  case: 


"There  can  be  no  doubt  that  a  civil  officer 
has  the  right  to  resign  his  office  at  pleasure, 
and  It  is  not  in  the  power  of  the  executive  to 
compel  him  to  remain  in  office."  The  follow- 
ing comment  of  the  Supreme  Court  of  New 
Jersey  in  State  v.  Ferguson,  31  N.  J.  Law, 
107,  upon  this  question,  was  quoted  with  ap- 
proval by  the  Supreme  Court  of  the  United 
States  in  Edwards  v.  U.  S.,  103  U.  S.  477  (26 
L.  Ed.  314):  "It  is  hardly  to  be  supposed 
that  it  was  the  intention  of  the  judge  to  ap- 
ply this  remark  to  the  class  of  officers  who 
are  elected  by  the  people,  and  whose  services 
are  absolutely  necessary  to  carry  on  local 
government,  or  that  It  was  the  purpose  to 
brush  away  with  a  breath  the  doctrine  of  the 
common  law,  deeply  rooted  in  public  policy 
upon  the  subject  However  true  the  propo- 
sition may  be  as  applied  to  the  facts  then 
before  the  circuit  court,  it  is  clearly  Incon- 
sistent with  all  previous  decisions,  if  extend- 
ed over  the  class  of  officers  where  responsibil- 
ity is  the  subject  of  consideration."  In  State 
ex  rel.,  etc.,  v.  Boecker,  supra,  the  clerk  filed 
his  resignation  to  take  effect  at  a  future  date 
with  the  county  court,  instead  of  with  the 
Governor,  who  had  the  power  of  appointment 
Before  the  day  when  the  resignation  was  to 
take  effect  he  forwarded  to  the  county  court 
his  written  withdrawal,  but  In  the  mean- 
time, and  without  his  consent  and  against 
his  express  directions,  the  resignation  had 
been  forwarded  to  the  Governor,  who  at  the 
time  he  received  It,  and  before  he  accepted 
It,  was  Informed  of  these  facts,  and  appoint- 
ed another  person  clerk.  It  was  held  that 
such  resignation  was  not  legal  and  complete, 
unless  sent  to  the  Governor  and  accepted  by 
him  with  the  knowledge  and  consent  of  the 
officer  resigning,  and  that  the  filing  of  the 
document  with  the  county  court  was  a  nul- 
lity, giving  that  body  no  jurisdiction.  If 
Murphy  had  drawn  his  resignation  and  lodg- 
ed It  with  some  other  officer,  who  later, 
against  his  express  will,  had  filed  it  with  the 
board  of  county  commissioners,  and  they  bad 
accepted  it  and  appointed  his  successor, 
knowing  that  he  objected  to  having  it  filed 
with  them,  the  two  cases  would  be  analogous 
in  principle.  The  holding  there  that  the 
officer  could  withdraw  the  resignation  filed 
against  his  wish  by  another  with  the  Govern- 
or Is  no  authority  for  the  respondent  here 
to  withdraw  bis  resignation  filed  by  himself 
voluntarily  with  the  board  of  county  commis- 
sioners. In  People  v.  Porter,  6  Cal.  28, 
which  also  was  determined  by  a  divided  court 
no  question  of  the  withdrawal  of  the  resigna- 
tion was  presented,  and  the  statement  there 
in  this  regard  Is  merely  dictum.  The  same 
is  true  in  Nourse  v.  Clarke,  3  Nev.  574,  where 
there  was  neither  an  acceptance  nor  with- 
drawal of  the  resignation  as  here,  and  where 
the  case  turned  upon  the  holding  of  the  court 
that  under  our  statute  an  immediate  resigna- 
tion took  effect  upon  being  forwarded  to  the 
appointing  power,  and  before  acceptance. 
The  inadvertent  remarks  of  Chief  Justice 
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Beatty  not  appertaining  to  any  question  In 
the  case— "When  a  resignation  Is  sent  to 
take  effect  at  a  certain  day,  the  case  Is  dif- 
ferent. Then  there  Is  no  vacancy  in  the  of- 
fice until  that  day  arrives,  and,  if  in  the 
meantime  the  resignation  is  withdrawn,  the 
party  stands  as  if  he  had  never  written  or 
sent  his  resignation"— has  been  followed  too 
far  In  Williams  v.  Beck  and  in  the  present 
case,  contrary  to  the  various  decisions  In- 
volving any  such  issue,  and  the  common  law 
and  our  statute  adopting  it  He  did  not  con- 
sider whether  such  a  resignation  could  be 
withdrawn  after  it  had  been  accepted,  or 
whether  ah  acceptance  would  make  the  resig- 
nation binding  is  not  stated.  The  Supreme 
Court  of  the  United  States  considered  and 
declined  to  follow  the  opinion  in  Nourse  v. 
Clarke  in  a  case  under  a  Michigan  statute 
•which  provided  for  the  filing  of  resignations. 
103  U.  S.  477,  26  L.  Ed.  314. 

Williams  v.  Beck  is  also  readily  distin- 
guishable from  the  present  proceeding,  and  It 
is  unnecessary  to  consider  whether,  if  the 
conditions  were  the  same,  that  case  ought  to 
be  held  res  adjudlcata  and  conclusive.  The 
resignation  here  was  unconditional,  and  was 
to  take  effect  on  a  specified  day  which  was 
as  sure  to  arrive  as  the  earth  to  turn  on  its 
axis,  and  its  meaning  was  clear.  Beck's  res- 
ignation was  subject  to  two  conditions,  one 
that  unless  a  judicial  investigation  found 
him  blameless,  and  the  other  that  unless  such 
investigation  was  held  within  60  days,  the 
resignation  should  be  final.  If  such  investi- 
gation was  held  within  that  period  and  re- 
sulted in  finding  him  blameless,  his  resigna- 
tion was  not  to  take  effect.  Within  the  spec- 
ified term  of  60  days  the  grand  jury  examin- 
ed into  the  charges,  and  in  their  report  to 
the  district  court  expressed  their  belief  that 
the  board  of  county  commissioners,  Including 
Beck,  had  acted  in  good  faith  and  for  the 
best  Interests  of  the  people  in  taking  action 
to  prevent  the  spread  of  a  dangerous  disease, 
but  commended  the  county  auditor  for  re- 
fusing to  draw  his  warrant  for  the  amount 
of  the  claim,  which  had  been  allowed  by  the 
board  for  the  expenses  of  fumigation  and 
which  had  occasioned  the  criticism  of  Beck. 
There  might  be  an  inference  that  there  was 
no  statute  authorizing  the  payment  of  the 
claim,  but  the  investigation  at  least  held 
Beck  blameless  of  any  wrong  intentions.  If 
the  conditions  which  were  to  give  the  resig- 
nation effect  did  not  fall  entirely,  they  so 
nearly  failed  when  the  grand  jury  found  that 
be  acted  only  with  good  motives,  and  for  the 
best  interests  of  the  county,  that  the  equities 
were  with  Beck.  One  of  the  strongest  rea- 
sons for  holding  that  an  unconditional  res- 
ignation could  not  be  withdrawn  was  lacking 
In  that  case,  because  the  Governor  was  not 
justified  in  taking  action  towards  the  selec- 
tion or  appointment  of  a  successor  until  the 
conditions  arose  which  would  make  the  res- 
ignation effective,  and  they  might  never  arise. 

Next  to  the  adoption  of  the  erroneous  dlc- 
07P.-46 


turn  in  the  Clarke  Case,  which  referred  in 
no  way  to  an  acceptance,  which  controls  here 
and  which  puts  the  resignation  beyond  with- 
drawal without  consent,  the  greatest  fallacy 
in  the  Beck  Case,  not  denied  in  respondent's 
brief,  and  In  the  opinion  of  the  majority  of 
the  court  now,  is  the  mere  assumption  that, 
because  the  statute  gives  an  officer  the  right 
to  resign  without  the  consent  of  the  appoint- 
ing power,  as  held  in  the  Clarke  Case,  he  has 
the  right  to  withdraw  his  resignation  with- 
out consent  after  it  has  been  accepted.  It  is 
illogical  to  conclude  from  the  admitted  prem- 
ise that  the  statute  has  made  the  resignation 
of  the  officer  effective  and  complete  In  Itself 
upon  execution  and  delivery  that  it  is  less 
conclusive  and  may  more  readily  be  with- 
drawn after  it  has  been  filed  than  at  common 
law.  The  contrary  conclusion,  If  any,  could 
more  readily  be  drawn.  But  it  is  not  difficult 
to  distinguish  between  the  right  to  resign 
and  the  right  to  withdraw  a  resignation  after 
It  has  been  accepted,  nor  to  see  that  our  stat- 
ute, which  gives  the  right  to  resign,  but  does 
not  give  the  right  to  withdraw  a  resignation 
nor  mention  such  withdrawals,  cannot  prop- 
erly be  construed  as  giving  the  right  of  with- 
drawal, nor  of  changing  the  common-law  rule 
that,  after  acceptance,  a  resignation  cannot 
be  withdrawn  without  the  consent  of  the  ap- 
pointing power. 

If  there  be  any  play  upon  words,  the  ones 
used  Including  "tender"  and  "to  take  effect" 
at  a  future  day  designated,  and  the  resigna- 
tion and  conditions,  were  similar  in  Whitney 
v.  Van  Buskirk,  40  N.  J.  Law,  465.  There 
the  resignation  read:  "I  respectfully  tender 
my  resignation  of  the  office  of  chief  of  police 
of  the  city  of  Bayonne,  to  take  effect  upon 
the  first  day  of  January,  1878."  This  resig- 
nation was  received  and  accepted  by  the 
mayor  and  the  board  of  councllmen  on  the 
4th  of  December.  Later  the  chief  of  police 
insisted  that  this  neither  vacated  the  office 
then,  nor  ascertained  the  end  of  his  term. 
The  court  held  that  a  resignation  to  take  ef- 
fect at  a  future  day  named  or  accepted  by 
competent  authority  was  valid  and  binding, 
and  would  take  effect  according  to  its  terms. 
It  was  said  in  the  opinion :  "There  can  be  no 
question  of  the  right  of  such  officer  to  tender 
a  resignation  of  his  office,  and  upon  the  accep- 
tance of  the  tender  his  holding  ceases.  Dll.  on 
Mun.  Corp.  §  163 ;  State  v.  Newark,  27  N.  J. 
Law,  185;  State  v.  Ferguson,  31  N.  J.  Law. 
107.  *  *  *  And  we  are  referred  •  *  * 
to  the  case  of  Biddle  v.  Willard,  10  Ind.  63. 
The  only  feature  in  that  case  bearing  a  resem- 
blance to  this  is  that  the  resignation  of  Judge 
Stuart  was  tendered  to  take  effect  on  the 
1st  of  January — a  future  day.  The  suit  was 
for  a  mandamus  requiring  the  Governor  to 
Issue  a  commission  to  the  plaintiff,  who  bad 
been  chosen  at  the  election  occurring  after 
the  resignation  waB  presented,  and  before  the 
time  when  it  was  to  take  effect  It  was  held 
in  construing  statutes  of  the  state  regulating 
elections  that  there  should  be  an  existing 
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vacancy  at  the  time  of  election  to  validate 
it ;  and,  further,  that  no  such  vacancy  exist- 
ed. For  this  latter  ruling  two  reasons  were 
given:  One,  that  It  did  not  appear  that  the 
governor  had  accepted  the  resignation;  the 
other,  "that  the  vacancy  did  not  occur  by 
Judge  Stuart's  resignation  until  January  fol- 
lowing* the  election,  which  was  In  October. 
It  was  rightly  held  that  a  resignation,  to  take 
effect  at  a  future  day,  does  not  create  a  pres- 
ent vacancy.  That  is  true  whether  it  is  ac- 
cepted or  not,  but  I  am  far  from  thinking 
that  a  prospective  resignation,  tendered  and 
accepted,  is  without  legal  validity.  Such  a 
rule  would  be  one  of  public  inconvenience, 
and  would  be  fruitful  of  no  public  good.  It 
certainly  is  not  asserted  by  the  court  in 
Biddle  v.  Willard,  but  the  propriety  of  such  a 
practice  is  commended  on  grounds  of  public 
convenience.  There  may  be  such  cogent  rea- 
sons moving  a  public  officer  to  withdraw 
from  the  duties  of  his  office  as  will  constrain 
the  appointing  power  to  accept  his  surrender 
of  it  If  it  be  to  take  effect  immediately,  it 
may  work  confusion  and  disorder  in  public 
affairs,  such  as  would  not  arise  if  time  were 
given  for  the  selection  of  a  proper  successor, 
and  for  his  fitting  Instruction  in  official  du- 
ties. And  we  are  referred  to  no  case  that 
questions  the  legality  or  propriety  of  such  a 
practice.  In  my  judgment  this  resignation 
was,  on  acceptance  by  the  mayor  and  council, 
valid  and  effective  to  terminate  the  relator's 
incumbency  according  to  Its  terms." 

In  Gates  v.  Delaware  County,  12  Iowa,  405, 
It  was  held  that  the  tendering  of  a  prospec- 
tive resignation  of  a  public  office,  and  the 
filing  of  the  same  without  objection  by  the 
officer  authorized  to  receive  it,  was  equiva- 
lent to  an  acceptance  and  operated  to  vacate 
the  office  resigned  according  to  the  tenor  of 
such  resignation.  I  am  unable  to  see  that 
the  case  of  Leech  v.  State,  78  Ind.  570,  where- 
in It  was  determined  that  when  a  city  school 
trustee  resigns  his  office,  to  take  effect  at  a 
future  day,  the  city  council  may  fill  the 
vacancy  before  the  day  fixed  for  the  resig- 
nation to  take  effect,  Is  In  any  way  contra- 
dicted or  modified  by  the  case  of  McQee  v. 
State,  108  Ind.  444,  8  N.  E.  139,  holding  that 
the  resignation  could  not  be  withdrawn  aft- 
er the  time  had  arrived  for  it  to  take  effect, 
and  not  holding  that  it  could  not  have  been 
withdrawn  sooner,  if  it  had  been  previously 
accepted.  Also  the  case  of  Murray  v.  State, 
115  Tenn.  303,  89  S.  W.  101,  and  the  part  of 
the  opinion  quoted  in  the  decision  of  this 
court,  stands  uncontradicted  by  any  case 
where  it  was  sought  to  withdraw  an  uncon- 
ditional prospective  resignation  after  It  had 
been  accepted.  In  Bunting  v.  Willis,  27  Grat 
(Va.)  144,  21  Am.  Rep.  344,  the  court  said: 
"That  he  had  a  right  to  resign  his  federal 
office,  and  that  such  right  does  not  depend 
upon  the  consent  or  acceptance  of  the  govern- 
ment or  its  agents,  seems  to  be  very  well  set- 
tled. That  after  such  resignation  become 
complete  it  cannot  be  withdrawn  by  the  of- 


ficer, even  with  the  consent  of  the  govern- 
ment, seems  also  to  be  settled,  though  he 
may  receive  a  new  appointment,  which  may 
perhaps  be  given  to  him  in  the  form  of  a 
withdrawal  by  consent  of  his  resignation  of 
his  former  office.  But  a  prospective  resigna- 
tion may  be  withdrawn  at  any  time  before 
it  is  accepted;  and,  after  it  is  accepted.  It 
may  be  withdrawn  by  the  consent  of  the  au- 
thority accepting,  where  no  new  rights  have 
intervened.  This  was  held  by  the  Supreme 
Court  of  Indiana  (Biddle  v.  Willard,  10  Ind. 
62),  and  seems  to  be  a  reasonable  principle. 
We  have  seen  no  case  to  the  contrary,  while 
there  are  other  cases  which  tend  to  sustain 
It"  In  State  v.  Augustine,  113  Mo.  24,  20  S. 
W.  651,  85  Am.  St  Rep.  696,  the  court  quoted 
with  approval:  "It  is  well-established  law 
that  In  the  absence  of  express  statutory 
enactment,  the  authority  to  accept  the  resig- 
nation of  a  public  officer  rests  with  the  pow- 
er to  appoint  a  successor  to  fill  the  vacancy. 
The  right  to  accept  a  resignation  is  said  to  be 
incidental  to  the  power  of  appointment  1 
Dillon  on  Municipal  Corporations  (3d  Ed.) 
§  224;  Mechem  on  Public  Offices,  413;  Van 
Orsdall  v.  Hazard,  8  Hill  (N.  Y.)  243;  State 
v.  Boecker,  56  Mo.  17." 

I  could  readily  concur  in  the  statements 
in  the  opinion  that  an  officer  may  resign  un- 
der our  statute  without  the  consent  of  the 
appointing  power,  and  that,  In  the  absence 
of  a  withdrawal,  a  prospective  resignation 
is  conclusive  after  the  time  stated  for  It  to 
take  effect  if  they  were  pertinent,  or  If  any 
such  questions  were  involved,  but  I  especially 
dissent  from  the  assertions  that  by  the  great 
weight  of  authority  a  prospective  resignation 
may  be  withdrawn  before  the  time  prescribed 
for  It  to  take  effect,  and  that  there  is  a  great 
contrariety  of  opinion,  both  as  to  the  effect 
of  acceptance  of  a  resignation  and  as  to  the 
limitations  upon  the  right  to  withdraw  a 
prospective  resignation,  if  these  are  intended 
to  apply  seriously  to  a  case  where  there  has 
been  an  acceptance  before  the  withdrawal 
of  an  unconditional  resignation  to  take  ef- 
fect at  a  future  date,  as  in  the  present  one. 
because  the  decisions  relating  to  similar  con- 
ditions uniformly  hold  that  such  a  resignation 
cannot  be  withdrawn  after  It  has  been  accept- 
ed without  the  consent  of  the  appointing  pow- 
er. Without  these  decisions  the  case  would 
still  be  conclusive  in  favor  of  the  petitioner, 
because  it  Is  not  disputed  that  at  common  law 
a  resignation  cannot  be  withdrawn  after  ac- 
ceptance without  the  consent  of  the  appoint- 
ing power,  and  the  common  law  including 
this  rule  is  adopted  in  this  state  by  express 
legislative  enactment  In  the  Clarke  and 
Beck  Cases  and  In  the  present  one  this  court 
seemed  to  be  unaware  of  or  to  Ignore  the  fact 
that  under  the  common  law  as  In  force  in  this 
state,  and  under  the  different  decisions  else- 
where, It  is  too  late  to  withdraw  the  resigna- 
tion after  It  has  been  accepted.  The  accep- 
tance controls,  and  makes  the  resignation 


Digitized  by 


Wash.) 


SIPB8  v.  PUGET  SOUND  ELECTRIC  BY.  CO. 


723 


conclusive,  so  It  cannot  be  withdrawn  with- 
out the  consent  of  the  appointing  power. 

The  argument  that  it  is  better  to  allow 
the  officer  who  has  been  elected  to  withdraw 
his  resignation,  and  permit  him  to  hold  the 
office  instead  of  an  appointee,  is  contrary 
not  only  to  the  common  law  and  decisions, 
but  would  apply  as  well  to  immediate  resig- 
nations or  others  after  the  time  for  them  to 
take  effect  had  arrived.  As  this  court  has  al- 
ready proceeded  too  far  on  the  wrong  road 
in  following  the  statements  of  Chief  Justice 
Beatty  made  40  years  ago  in  a  case  in  which 
they  were  not  pertinent,  and  which  did  not 
relate  to  an  acceptance,  which  was  not  con- 
sidered by  him,  and  at  a  period  when  the 
authorities  were  not  so  accessible,  It  Is  time 
to  call  a  halt  I  am  unable  to  agree  with  the 
conclusion  of  my  esteemed  associates,  because 
It  has  no  support  except  in  dicta  and  the 
fallacies  indicated,  and  is  opposed  by  the 
unanimous  opinions  of  the  various  Judges  in 
all  these  cases,  where  the  courts  had  for  de- 
termination a  similar  question,  or  one  as  to 
whether  an  unconditional  resignation  of  a 
public  office,  which  by  Its  terms  was  to  take 
effect  at  a  future  day,  could  be  withdrawn 
after  It  had  been  accepted  without  the  consent 
of  the  appointing  power,  and  because  it  is 
contrary  to  the  common  law,  to  the  best  pub- 
lic policy,  and  to  the  usages  and  practices 
most  convenient  and  fair  of  giving  reasonable 
notice  of  resignations  of  persons  in  public 
office  and  private  employment  It  Is  better 
to  hold  the  one  resigning  to  the  plain  terms 
of  his  resignation  after  it  has  been  accepted 
and  met  by  the  mind  of  the  appointing  pow- 
er, whether  the  Governor  or  the  county  com- 
missioners, than  to  promulgate  a  rule  which 
will  enable  persons  of  vacillating  dispositions 
to  trifle  with  these  officials  in  regard  to  their 
acceptance  of  resignations  and  appointment 
of  successors,  or  which  does  not  give  notice 
and  reasonable  time  for  these  purposes.  The 
decision  is  also  contrary  to  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  Ed- 
wards v.  U.  S.,  supra,  and  to  People  v.  Wil- 
liams, 145  111.  577,  33  N.  E.  849,  24  L.  R.  A. 
492,  86  Am.  St  Rep.  514,  holding  that  the 
common  law  in  regard  to  resignations  is  in 
full  force  even  in  the  absence  of  a  statute 
making  It  so,  and  as  to  the  withdrawal  of 
resignations,  is  in  effect  a  Judicial  repeal  of 
our  statute,  which  provides  that  the  common 
law,  when  not  in  conflict  with  the  state  or 
federal  constitution,  shall  be  the  rule  of  deci- 
sion in  all  the  courts  of  this  state,  and  Is 
equivalent  to  the  enactment  of  a  provision 
that  resignations  may  be  withdrawn  after 
their  acceptance  contrary  to  the  common  law 
and  the  decisions.  After  the  acceptance  of 
the  resignation,  the  board  of  county  commis- 
sioners properly  appointed  relator,  Ryan,  to 
the  office  of  sheriff  in  advance  for  the  part 
of  the  term  remaining  after  the  time,  which 
by  its  language,  as  apparent  to  all  who  read, 
it  was  to  take  effect,  and  he  ought  to  be 
awarded  the  office  accordingly.  As  the  stat- 
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ute  which  gives  the  respondent  the  right  to 
resign  imposes  no  condition  or  limitation, 
there  is  no  reason  why  he  could  not  make 
his  resignation  to  take  effect  to-morrow  or 
at  some  future  date,  as  conclusive  after 
acceptance  as  if  it  had  been  immediate,  nor 
why  a  successor  appointed  in  advance  is  not 
entitled  to  the  office  for  the  remaining  part 
of  the  term  analogously  to  officers  elected  in 
advance  in  the  fall  who  are  installed  at  the 
beginning  of  the  following  year. 


SIPES  v.  PUGET  SOUND  ELECTRIC  RY. 
CO.  et  al. 

(Supreme  Court  of  Washington.  Oct.  15,  1908.) 

1.  Appeal  and  Ebbob—  Dismissal— Defects 
in  Pboceedings  fob  Review— Sebviob 
Notice  of  Appeal. 

Ballinger's  Ann.  Codes  &  St  § 
(Pierce's  Code,  8  1051),  provides  that,  if  an  ap- 
peal be  not  taken  when  the  judgment  is  ren- 
dered, the  party  desiring  to  appeal  may  serve 
notice  on  the  "prevailing  party  or  his  attorney" 
that  he  appeals,  and  that  within  five  days 
thereafter  he  shall  file  the  original  or  a  copy 
thereof,  wl£h  proof  or  a  written  admission  of 
service,  and  that  the  giving  or  the  service  of  a 
notice  of  appeal  as  "prescribed  in  that  section" 
shall  effect  the  appeal.  Section  6504  (Pierce's 
Code,  S  1052)  provides  that,  where  notice  of  ap- 
peal is  served,  it  shall  be  served  upon  all  par- 
ties who  have  appeared  in  the  action.  Seas. 
Laws  1899,  p.  79,  c  49,  provides  that  where  a 
motion  to  dismiss  an  appeal  does  not  go  to 
the  substance  thereof,  or  to  the  right  of  appeal, 
the  court  may  deny  the  motion.  In  an  action 
against  two  defendants,  judgment  was  rendered 
for  plaintiff  against  one  of  them,  and  in  favor 
of  the  other  defendant  for  costs.  Held,  that 
the  fact  that  defendant  against  whom  judgment 
was  had  served  notice  of  appeal  only  on  plain- 
tiff did  not  require  a  dismissal  of  the  appeal, 
since  it  did  not  affect  the  substance  thereof  or 
the  right  to  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  8  2139.] 

2.  Same. 

The  failure  to  serve  its  codefendant  with 
notice  of  appeal  did  not  require  a  dismissal  of 
the  appeal,  since  such  codefendant  had  no  sub- 
stantial interest  in  the  appeal  being  prosecuted 
by  it. 


Cd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
2,  Appeal  and  Error,  g  2130.] 


3. 


Same— Notice  of  Appeal— Sebviob. 
The  fact  that  the  attorneys  for  a  defend- 
ant appealing  were  also  attorneys  for  another 
defendant  not  appealing  did  not  debar  them  as . 
attorneys  for  the  defendant  appealing  from  serv- 
ing themselves  with  the  notice  of  appeal  as  at- 
torneys for  the  defendant  not  appealing;  there 
being  no  conflict  of  interest  between  the  de- 
fendants. 

4.  Same  —  Dismissal  —  Defects  in  Pbocebo- 
inos  fob  Review. 

Under  Seas.  Laws  1899,  p.  79,  c.  49,  pro- 
viding that  where  a  motion  to  dismiss  an  ap- 
peal does  not  go  to  the  substance  thereof,  or  to 
the  right  of  appeal,  and  the  court  shall  be  of  the 
opinion  that  movant  can  be  compensated  in 
costs  or  by  the  imposition  of  other  terms,  the 
court  in  its  discretion  may  deny  the  motion, 
possession  of  a  notice  of  appeal  by  the  attorneys 
for  a  defendant  not  appealing,  who  made  and 
served  It  on  plaintiff  alone  as  attorneys  for  an- 
other defendant,  who  did  appeal,  was  sufficient 
service  on  them  as  attorneys  for  the  defendant 
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not  appealing  to  be  actual  notice  of  the  appeal, 
so  as  not  to  require  a  dismissal. 
6.  Same. 

Under  such  law,  proof  of  service  of  notice 
of  appeal  on  a  party  who  was  not  "the  prevail- 
ing party"  was  sufficient,  so  as  not  to  require  a 
dismissal,  notwithstanding  it  was  not  filed  with- 
in the  time  limited  for  fifing  proof  of  service  of 
notice  on  the  "prevailing  party." 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  Henry  Sipes  against  the  Puget 
Sound  Electric  Railway  Company  and  anoth- 
er. Judgment  for  plaintiff  against  the  rail- 
way company  alone,  and  It  appeals;  and 
plaintiff  moves  to  dismiss  the  appeal.  Mo- 
tion denied. 

James  B.  Howe,  Hugh  A  Talt  and  A  J. 
Falknor,  for  appellant  John  E.  Ryan,  for 
respondent 

CROW,  J.  This  action  was  commenced  by 
Henry  Sipes  against  the  Puget  Sound  Electric 
Railway  Company,  a  corporation,  and  W.  S. 
Dim  mock,  to  recover  damages  for  personal 
injuries.  The  defendants  appeared  by  the 
same  attorneys,  but  answered  -separately. 
On  a  jury  trial  a  verdict  was  returned  upon 
which  judgment  was  entered  in  favor  of  the 
plaintiff  and  against  the  Puget  Sound  Elec- 
tric Railway  Company  for  $7,000  damages, 
and  judgment  was  also  entered  In  favor  of 
the  defendant  W.  S.  Dimmock  against  the 
plaintiff,  Henry  Sipes,  for  costs.  The  de- 
fendant the  Puget  Sound  Electric  Railway 
Company  has  appealed.  The  respondent  has 
moved  this  court  to  dismiss  the  appeal  for 
the  reasons  that  no  notice  thereof  has  been 
served  upon  the  defendant  W.  S.  Dimmock, 
who  appeared  and  defended  the  action,  that 
he  has  not  joined  in  the  appeal,  and  that  this 
court  has  no  jurisdiction. 

The  respondent  basis  bis  motion  to  dismiss 
on  section  6504,  Ballinger's  Ann.  Codes  &  St. 
(Pierce's  Code,  g  1052),  which  provides  that, 
"when  the  notice  of  appeal  is  not  given  at 
the  time  when  the  judgment  or  order  ap- 
pealed from  is  rendered  or  made,  It  shall  be 
served  •  *  *  upon  all  parties  who  have 
appeared  in  the  action  or  proceeding."  He 
insists  that  the  defendant  Dimmock  having 
appeared,  the  requirement  of  the  statute  for 
service  upon  him  Is  jurisdictional,  and  that 
failure  to  make  such  service  vitiates  the  ap- 
peal. In  support  of  this  contention  he  cites 
the  following  cases,  decided  by  this  court 
prior  to  the  enactment  of  chapter  49,  p.  79, 
Sess.  Laws  1899,  which  amends  section  19 
of  the  act  relating  to  appeals  to  the  Supreme 
Court  (Sess.  Laws  1893,  p.  129,  c.  61),  and 
to  which  reference  Is  hereinafter  made: 
Cline  v.  Mitchell,  1  Wash.  24,  23  Pac.  1013; 
Nelson  v.  Territory,  1  Wash.  125,  23  Pac. 
1013 ;  Jones  v.  Sander,  2  Wash.  329,  26  Pac. 
224;  Cadwell  v.  First  National  Bank,  8 
Wash.  188,  28  Pac.  365;  National  Bank  v. 
Central  Hotel  Company,  4  Wash.  642,  30  Pac. 
671;  Traders'  Bank  v.  Boklen,  5  Wash.  777, 
32  Pac.  744;  Johnson  v.  Lighthouse,  8  Wash. 


33,  85  Pac.  403;  Dewey  v.  South  Side  Land 
Company,  11  Wash.  210,  39  Pac  368;  Fair- 
field v.  Blnnian,  13  Wash.  1,  42  Pac.  632; 
Casey  v.  Oakes,  18  Wash.  88,  42  Pac.  621; 
Gray's  Harbor  Commercial  Co.  v.  Wotton,  14 
Wash.  87,  43  Pac.  1095;  Cornell  University 
v.  Denney  Hotel  Co.,  15  Wash.  433,  46  Pac. 
654;  Pacific  Coast  Trading  Co.  v.  Belling- 
ham  Base  Ball  Ass'n,  18  Wash.  245,  51  Pac 
382;  Hopkins  v.  Satsop  Ry.  Co.,  18  Wash. 
679,  52  Pac.  849 ;  Old  National  Bank  v.  O.  K. 
Gold  Mining  Co.,  19  Wash.  194,  52  Pac  1065; 
Home  Savings  St  Loan  Ass'n  v.  Burton,  20 
Wash.  688,  56  Pac  940;  Smith  v.  Beard, 
21  Wash.  204,  57  Pac  796. 

The  appellant  contends  that  under  the 
express  provisions  of  sections  6503  and  6504, 
Ballinger's  Ann.  Codes  St  St  (Pierce's  Code, 
§§  4051,  1052),  Dimmock  is  not  a  necessary 
party  to  this  appeal.  Section  6503  provides: 
"  •  *  •  If  the  appeal  be  not  taken  at  the 
time  when  the  judgment  or  order  appealed 
from  is  rendered  or  made,  then  the  party  de- 
siring to  appeal  may,  by  himself  or  his  at- 
torney, within  the  time  prescribed  in  sec- 
tion 6502,  serve  written  notice  on  the  pre- 
vailing party  or  his  attorney  that  he  ap- 
peals from  such  judgment  or  order  to  the  Su- 
preme Court  and  within  five  days  after  the 
service  of  such  notice  he  shall  file  with  the 
clerk  of  the  superior  court  the  original  or  a 
copy  of  such  notice,  with  proof  or  the  writ- 
ten admission  of  the  service  thereof,  and 
thereupon  the  clerk  shall  enter  such  notice 
with  the  proof  or  admission  of  service  there- 
on, In  the  journal  of  the  court  The  giving 
or  service  of  a  notice  of  appeal  as  prescribed 
In  this  section  shall  effect  the  appeal.  *  *   •  " 

This  language  Is  susceptible  only  of  the 
construction  that  the  service  of  notice  of  ap- 
peal on  the  prevailing  party,  who  in  this  case 
was  the  respondent  and  not  the  defendant 
Dimmock,  followed  by  the  filing  of  proof  of 
such  service  within  five  days  thereafter,  is 
all  that  is  necessary  in  the  matter  of  notice 
and  service,  to  effect  the  appeal  and  give 
this  court  jurisdiction.  Dimmock  was  a  suc- 
cessful litigant  There  was  no  order  from 
which  he  could  appeal,  and  we  fail  to  under- 
stand how  the  neglect  to  serve  him  with  ap- 
pellant's notice  deprived  any  party  of  bene- 
fits to  be  derived  from  the  appeal,  or  pre- 
vented the  respondent  from  perfecting  an 
appeal  In  his  own  behalf  against  the  de- 
fendant Dimmock.  While  It  is  true  that  sec- 
tion 6504  directs  that  service  be  made  upon 
all  parties  who  have  appeared,  it  is  apparent 
that  the  sole  purpose  of  such  notice  to  ap- 
pearing parties,  other  than  the  prevailing 
one  mentioned  In  section  6503,  was  that  in 
the  event  of  their  having  an  interest  In  the 
appeal,  they  might  join  therein,  If  they  so 
desired.  In  other  words,  the  object  of  the 
statute  was  to  require  all  interested  parties 
to  jointly  prosecute  their  appeals  and  cross- 
appeals,  Instead  of  bringing  them  to  this 
court  by  piecemeal.  It  Is  true  that,  in  some 
of  the  earlier  cases  above  cited  by  respond- 
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ent,  this  court  technically  enforced  section 
6504  by  dismissing  appeals  for  failure  to 
serve  notice  on  all  parties  who  had  appeared. 
A  more  liberal  construction,  however,  should 
now  be  placed  upon  said  section,  by  applying 
thereto  the  provisions  of  chapter  49,  p.  79, 
Sees.  Laws  1899,  since  enacted,  which  are 
that  where,  upon  the  hearing  of  a  motion  to 
dismiss  an  appeal  which  "does  not  go  to  the 
substance  of  the  appeal,  or  to  the  right  of 
appeal,  and  the  court  shall  be  of  the  opin- 
ion that  the  moving  party  can  be  compensat- 
ed In  costs  or  by  the  Imposition  of  other 
terms  for  any  delay  of  the  appellant  which 
is  made  the  ground  of  any  such  motion, 
*  *  *  the  court  in  its  discretion  may 
deny  the  motion  on  such  terms  as  may  be 
Just  The  court  shall  upon  like  terms  allow 
all  amendments  in  matters  of  form  curative 
of  defects  in  proceedings,  to  the  end  that 
substantial  justice  be  secured  to  the  parties, 
and  no  appeal  shall  be  dismissed  for  any 
Informality  or  defect  in  the  notice  of  appeal, 
the  appeal  bond,  or  the  service  of  either 
thereof,  •  *  •  if  the  appellant  shall  forth- 
with upon  order  of  the  Supreme  Court  per- 
fect the  appeal."  This  statute  Is  broad  in 
Its  scope,  and  while,  in  State  v.  Seaton,  26 
Wash.  305,  66  Pac.  397,  we  have  held  that 
it  did  not  relieve  an  appeal  from  jurisdic- 
tional defects  arising  out  of  failure  to  com- 
ply with  certain  mandatory  provisions,  we 
have  since  Its  enactment  granted  relief  in 
other  cases  to  appellants  from  defects  which, 
not  being  jurisdictional,  did  not  affect  the 
substance  of  the  appeal,  or  the  right  to  ap- 
peal. See  Brown  v.  Calloway,  34  Wash.  175, 
75  Pac.  630;  James  v.  James,  35  Wash.  655, 
77  Pac.  1082;  Westland  Publishing  Com- 
pany v.  Royal,  36  Wash.  399,  78  Pac.  1096; 
Reynolds  v.  Reynolds,  42  Wash.  107,  84  Pac. 
679.  The  condition  of  the  record  before  us 
shows  that  the  failure  of  the  appellant  to 
serve  its  notice  of  appeal  upon  Dlmmock 
does  not  go  to  the  substance  of  the  appeal, 
nor  to  the  right  of  appeal.  Dlmmock  was 
satisfied  with  the  Judgment  In  his  favor. 
Not  being  an  aggrieved  party,  he  could  not 
appeal.  Failure  to  serve  him  deprived  him 
of  no  rights;  neither  did  it  prevent  the  re- 
spondent, Sipes,  from  appealing  as  against 
Dimmock,  either  by  original  or  cross-appeal. 
How,  then,  would  the  presence  of  Dimmock 
aid  this  court  in  disposing  of  the  issues  aris- 
ing on  this  appeal  between  the  respondent, 
Sipes,  and  the  appellant,  the  Puget  Sound 
Electric  Railway  Company;  or  how  could 
his  absence  Interfere  with  a  complete  ad- 
ministration of  Justice  as  between  them? 
Evidently  the  failure  to  serve  him  does  not, 
on  the  record  now  before  us,  create  any  ju- 
risdictional defect  in  the  appeal  of  the  Puget 
Sound  Electric  Railway  Company  for  which 
it  should  be  dismissed. 

The  respondent,  however,  citing  the  follow- 
ing additional  cases,  decided  by  this  court 
since  the  enactment  of  the  statute  of  1899, 
insists,  on  their  authority,  that  the  appeal 


should  be  dismissed:  First  Nat.  Bank  v.  Gor- 
don Hardware  Co.,  31  Wash.  682,  72  Pac.  464 ; 
Wax  v.  Northern  Pacific  Ry.  Co.,  32  Wash. 
210,  73  Pac.  380;  O'Connor  v.  Llghthizer,  34 
Wash.  152,  75  Pac.  643;  Davis  v.  Tacoma 
Ry.  &  Power  Co.,  35  Wash.  203,  77  Pac.  209, 
66  L.  R.  A.  802 ;  Wlllard  v.  Fisher,  36  Wash. 
229,  78  Pac.  917;  Collins  v.  Kinnear,  37 
Wash.  454,  79  Pac.  995.  An  examination  of 
these  cases  and  the  original  records  in  which 
the  motions  to  dismiss  were  made  shows 
either  (1)  that  a  judgment  had  been  entered 
against  the  party  who  had  appeared  and 
was  not  served  with  notice  of  appeal,  or  (2) 
that  the  party  not  served  had  a  material 
interest  In  the  prosecution  of  the  appeal,  or 
(3)  that  this  court  refused  to  dismiss  the 
appeal.  It  appearing  that  no  judgment  has 
been  entered  against  Dimmock  from  which 
he  can  prosecute  either  an  original  or  cross- 
appeal,  and  that  he  has  no  Interest  in  the 
appeal  now  being  prosecuted  by  the  Puget 
Sound  Electric  Railway  Company,  we  con- 
clude that.  In  view  of  the  statute  of  1899. 
these  cases  do  not  require  us  to  enter  an 
order  of  dismissal  herein. 

In  the  lower  court  Attorneys  James  B. 
Howe  and  Hugh  A.  Talt  represented  the  ap- 
pellant company  and  also  the  defendant  Dim- 
mock. The  notice  of  appeal  was  prepared 
by  Mr.  Tait  and  signed  by  them  for  the 
Puget  Sound  Electric  Railway  Company.  At 
all  times  since  July  7,  1908,  the  date  of  its 
service  on  respondent  and  Its  filing  In  the 
superior  court,  a  copy  of  the  notice  has  been 
in  their  possession,  they  being  also  attorneys 
for  the  defendant  Dimmock,  and  as  such  at- 
torneys they  have  at  all  times  since  had  full 
knowledge  of  the  appeal  taken  by  the  Puget 
Sound  Electric  Company,  of  its  service  upon 
respondent,  and  of  the  filing  of  proof  of  such 
service.  After  the  filing,  but  prior  to  the 
hearing  of  the  respondent's  motion  to  dis- 
miss, the  appellant  caused  the  following  ac- 
ceptance of  service  to  be  filed  In  the  lower 
court  and  transmitted  to  this  court  by  supple- 
mental record:  "We,  the  undersigned,  James 
B.  Howe  and  Hugh  A  Tait,  attorneys  of 
record  for  the  above-named  defendant,  W. 
S.  Dimmock,  now,  on  this  1st  day  of  Sep- 
tember, 1908,  hereby  acknowledge  and  accept, 
as  of  the  7th  day  of  July,  1908,  due  service 
of  the  notice  of  appeal  to  the  Supreme  Court 
of  the  state  of  Washington,  given  in  said  ac- 
tion on  said  7th  day  of  July,  1908,  by  the 
defendant  therein  Puget  Sound  Electric  Rail- 
way ;  a  copy  of  said  notice  of  appeal  served 
on  the  plaintiff's  attorney  on  said  7th  day  of 
July,  1908,  being  on  said  7th  day  of  July, 
1908,  and  ever  since  said  date,  In  our  pos- 
session as  attorneys  for  said  W.  S.  Dim- 
mock. James  B.  Howe,  Hugh  A.  Tait,  At- 
torneys for  Defendant  W.  S.  Dlmmock."  At- 
tached to  this  acceptance  is  the  undisputed 
affldavit  of  Mr.  Hugh  A.  Talt,  in  which  be 
In  substance  states  that  he  has  been  at  all 
times  since  the  commencement  of  the  action 
attorney  for  appellant  Puget  Sound  Electric 
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Railway  Company  and  defendant  W.  S.  Dim- 
mock;  that  be  has  had  exclusive  charge  of 
the  cause;  that  he  prepared  all  pleadings 
and  papers  therein  for  both  defendants ;  that 
he  tried  the  cause  for  them;  that  the  no- 
tice of  appeal  to  the  Supreme  Court  given 
in  the  cause  by  the  Puget  Sound  Electric 
Railway  Company  was  prepared  by  him; 
that  he  as  one  of  the  attorneys  for  the  de- 
fendant Dlmmock  had  full  knowledge  of  such 
appeal  from  the  Judgment  In  favor  of  re- 
spondent and  against  the  Puget  Sound  Elec- 
tric Railway  Company ;  that  on  July  7,  1906, 
the  day  on  which  the  Puget  Sound  Electric 
Railway  Company  gave  Its  notice  of  appeal, 
he  as  attorney  for  W.  S.  Dlmmock  had,  and 
ever  since  has 'had,  In  his  possession  a  copy 
of  the  notice  of  appeal;  and  that  It  has 
never  been  Dlmmock's  purpose  or  Intention 
to  take  an  appeal  in  the  cause,  or  to  Join 
In  or  contest  any  appeal  taken  by  any  other 
party.  The  fact  that  the  attorneys  for  the 
appellant,  Puget  Sound  Electric  Railway 
Company,  were  also  attorneys  for  the  defend- 
ant Dlmmock  did  not  debar  them  as  attor- 
neys for  appellant  from  serving  themselves 
with  the  notice  of  appeal  as  attorneys  for 
Dlmmock;  there  being  no  conflict  of  Interest 
between  their  clients.  Smalley  v.  Laugenour, 
30  Wash.  807,  70  Pac.  786;  Woelflen  v. 
Lewlston-Clarkston  Co.  (Wash.)  95  Pac.  493. 

Under  the  provisions  of  the  statute  of 
1899,  we  conclude  that  the  above-quoted  ac- 
ceptance and  proof  of  service  sufficiently 
cures  any  alleged  defect  In  the  service  or  the 
proof  of  service  of  the  notice  of  appeal  upon 
Dlmmock.  In  Howard  v.  Shaw,  10  Wash. 
151,  38  Pac.  746,  decided  prior  to  the  enact- 
ment of  the  statute  of  1899,  this  court  on 
a  similar  state  of  facts  denied  a  motion 
to  dismiss.  The  original  record  in  that  case 
shows  that  two  foreclosure  actions  had  been 
consolidated;  that  In  one  of  them  judgment 
was  sought  against  A.  M.  Murphy,  J.  F.  Mc- 
Ewen,  and  one  Wilson,  all  of  whom  appear- 
ed by  the  same  attorney  and  answered  and 
defended;  and  that  final  Judgment  affecting 
all  of  their  interests  was  entered  In  favor 
of  the  respondent  Howard,  one  of  the  fore- 
closure plaintiffs.  Murphy  alone  appealed. 
He  neither  directed  his  notice  of  appeal  to 
McEwen  or  Wilson,  the  other  appearing  de- 
fendants, nor  did  he  file  any  proof  of  service 
upon  them  on  April  30,  1894,  the  date  on 
which  he  filed  the  notice  of  appeal,  with  proof 
of  service  on  Howard,  the  prevailing  party. 
On  August  15,  1894,  the  attorney  who  had 
appeared  for  Murphy,  and  also  for  McEwen 
and  Wilson,  filed  a  proof  of  personal  service 
upon  them,  dated  April  30,  1894,  and  ac- 
knowledged by  himself  as  their  attorney. 
The  respondent  Howard  moved  to  dismiss 
the  appeal,  and  in  support  of  his  motion  con- 
tended that,  under  section  6503,  supra,  proof 
of  service  upon  McEwen  and  Wilson  should 
have  been  filed  within  five  days  after  service 
upon  them.  Proof  of  service  on  Howard,  the 
prevailing  party,  had  been  filed  within  five 


days.  Appellant's  attorney  in  his  brief  made 
the  following  argument  in  support  of  his  ap- 
peal: "In  this  connection  we  call  the  court's 
attention  to  the  fact  that  section  4,  c.  (SI, 
p.  120,  Laws  of  1893  (now  section  6503,  Bal- 
llnger's  Ann.  Codes  &  St),  provides  that  the 
notice  of  appeal,  with  proof  of  service  upon 
the  prevailing  party  (in  this  case,  Howard), 
shall  be  filed  with  the  clerk  of  the  superior 
court  within  five  days  after  service;  but  that 
section  does  not  provide  that  proof  of  service 
of  the  notice  of  appeal  upon  the  other  par- 
ties to  the  action  shall  be  filed  within  such 
time.  Section  5  of  the  act  (now  section  6504, 
Balllnger's  Ann.  Codes  &  St.)  provides  that 
service  of  notice  of  appeal  shall  be  made  upon 
the  other  parties  to  the  action  who  have  ap- 
peared; but  it  does  not  provide  within  what 
time  after  service  such  proof  shall  be  filed. 
*  •  •  The  only  important  thing  is  that 
such  proof  should  be  filed  before  the  hear- 
ing In  the  Supreme  Court,  so  that  it  may 
appear  that  the  Supreme  Court  has  jurisdic- 
tion of  the  cause.  We  respectfully  submit 
that  it  was  not  the  intention  of  the  Legisla- 
ture that  proof  of  service  of  notice  upon 
parties  who  had  not  prevailed  in  the  court 
below  should  be  filed  with  the  clerk  of  the 
superior  court  within  the  time  limited  for 
filing  proof  of  service  of  notice  upon  the  pre- 
vailing party."  While  the  above  facts,  which 
we  state  from  the  original  record,  are  not 
detailed  in  the  opinion  of  this  court,  It  Is  ap- 
parent from  them,  when  stated,  that  the  con- 
tention of  the  appellant  In  the  case  now  before 
us  was  there  sustained.  In  denying  the  mo- 
tion of  the  respondent  Howard  to  dismiss,  this 
court  said:  "Proof  of  service  of  the  notice  of 
appeal  upon  the  prevailing  party  was  filed 
within  five  days  after  the  service.  This,  with 
the  filing  of  the  bond,  effected  the  appeal. 
Laws  1893,  p.  120,  c.  61,  §  4.  The  act  does 
not  prescribe  when  proof  of  the  service  upon 
co-parties  with  the  appealing  party  shall 
be  filed.   Id.  9  5  (page  121)." 

Messrs.  Howe  and  Tait,  attorneys  for  Dim- 
mock,  had  at  all  times  full  knowledge  of  the 
appeal  taken  by  them  on  behalf  of  their  other 
client,  the  Puget  Sound  Electric  Railway 
Company.  At  all  times  since  July  7,  1908, 
the  notice  of  appeal  has  been  in  their  pos- 
session. The  proof  of  service  now  on  file 
shows  that  fact,  and  is  sufficient  to  sustain 
the  appeal,  under  the  authority  of  Howard 
v.  Shaw,  as  elucidated  by  the  record  in  that 
case.  Since  the  enactment  of  the  statute  of 
1899  substantially  the  same  holding  has  been 
made  by  this  court  In  the  case  of  In  re 
Murphy's  Estate,  26  Wash.  222,  66  Pac.  424, 
the  prevailing  parties  were  the  heirs  of  an 
estate.  The  attorney  who  represented  the 
administrator  also  represented  the  heirs,  all 
of  whom  had  appeared;  but  the  notice  of 
appeal  was  acknowledged  by  him  only  as 
attorney  for  the  administrator.  After  com- 
menting upon  and  quoting  from  the  law  of 
1899  and  the  case  of  Home  Savings  &  Loan 
Association  v.  Burton,  20  Wash.  688,  56  Pac. 
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940,  this  court  said:  "Certainly  It  cannot  be 
said  that  Mr.  Agnew,  the  attorney  of  record 
tor  the  heirs,  and  who  now  appears  here  as 
the  attorney  of  the  administrator,  Fllley,  to 
dismiss  for  want  of  proper  notice,  did  not 
hare  sufficient  notice.  His  knowledge  as  at- 
torney for  Fllley  cannot  be  segregated  from 
his  knowledge  as  attorney  for  the  heirs,  who 
were  of  the  prevailing  parties."  Prior  to  the 
law  of  1809,  this  court  held  that  failure  to 
file  proof  of  service  upon  the  adverse  party 
within  five  days  was  sufficient  ground  for 
dismissal  of  the  appeal.  Puckett  v.  Moody, 
17  Wash.  609,  60  Pac.  494.  As  an  Illustra- 
tion, however,  of  the  relaxing  effect  of  the 
1899  amendment  upon  the  prior  law  relating 
to  appeals,  the  case  of  Reynolds  v.  Reynolds, 
42  Wash.  107,  84  Pac.  579,  may  be  cited.  In 
that  case  this  court  said:  "It  Is  conceded  In 
this  case  that  a  proper  notice  was  served 
within  time,  and  that  proof  thereof  was  sub- 
sequently made,  but  not  within  time.  This 
later  statute  was  evidently  Intended  to  cover 
such  cases.  Since  the  appeal  appears  not  to 
have  been  delayed,  or  respondents  Injured  In 
any  way,  the  motion  to  dismiss  Is  denied, 
without  terms."  See,  also,  Main  Investment 
Company  v.  Olsen,  43  Wash.  480,  86  Pac. 
657. 

We  think  the  earlier  cases  from  this  court 
cited  by  respondent,  decided  prior  to  the  en- 
actment of  the  statute  of  1899,  do  not,  In 
view  of  that  statute,  require  us  to  enter 
an  order  dismissing  this  appeal.  We  so  bold 
for  the  following  reasons:  (1)  That  upon  the 
record  before  us  the  alleged  defect  arising 
from  the  want  of  service  on  the  defendant 
Dlmmock  does  not  affect  the  substance  of  the 
appeal,  nor  the  right  to  appeal;  (2)  that  the 
defendant  Dlmmock  has  no  substantial  In- 
terest In  the  appeal  now  being  prosecuted 
by  the  Puget  Sound  Electric  Railway  Com- 
pany; and  (3)  that  In  any  event  the  posses- 
sion of  the  notice  of  appeal  by  Dlmmock' s 
attorneys,  who  made  and  served  it  as  at- 
torneys for  the  appellant,  the  Puget  Sound 
Electric  Railway  Company,  was  sufficient 
service  on  them  as  Dimmock's  attorneys  to 
be  actual  notice  of  the  appeal  taken,  and  that 
the  proof  of  service  on  Dlmmock,  filed  on 
September  1, 1908,  Is  sufficient  filing  of  proof 
of  the  service  mentioned  in  section  C504  upon 
a  party  who  had  appeared,  but  who  was 
not  the  prevailing  party  in  the  Judgment 
from  which  the  appeal  was  taken. 

The  motion  to  dismiss  is  denied. 

HADLEY,  O.  J.,  and  DUNBAR,  MOUNT, 
and  ROOT,  JJ.,  concur. 

RUDEIN,  J.  As  stated  in  the  opinion  of 
Mr.  Justice  CROW,  it  was  held  In  a  num- 
ber of  early  cases  in  this  court  that  the  pro- 
vision of  section  6504,  Ballinger's  Ann.  Codes 
&  St.,  requiring  the  service  of  the  notice  of 
appeal  on  all  parties  who  appeared  In  the 
action,  was  mandatory,  and  that  the  serv- 
ice of  the  notice  of  appeal  on  all  such  parties 


was  jurisdictional.  If  these  rulings  are  cor- 
rect, the  failure  to  serve  the  notice  of  ap- 
peal on  the  defendant  Dlmmock  in  this  case 
is  not  cured  by  the  act  of  1899;  for  we  have 
repeatedly  held  that  the  latter  act  does  not 
cure  Jurisdictional  defects.  The  numerous 
cases  in  which  appeals  have  been  dismissed 
for  failure  to  give  an  appeal  and  supersedeas 
bond  In  double  the  amount  of  the  judgment 
below  and  the  $200  additional  are  Illustra- 
tions. In  my  opinion,  however,  the  Legisla- 
ture never  contemplated  the  service  of  a  no- 
tice of  appeal  on  parties  who  could  not  ap- 
peal or  join  in  an  appeal,  and  whose  rights 
could  In  no  manner  be  affected  by  any  action 
the  appellate  court  might  take.  We  have 
so  held  In  effect  where  parties  appeared  to 
disclaim,  or  were  dismissed  by  consent,  or 
where  their  claims  were  satisfied.  Doyle  v. 
McLeod,  4  Wash.  732,  31  Pac.  96;  McEachern 
v.  Brackett,  8  Wash.  652,  36  Pac.  690;  40 
Am.  St.  Rep.  922;  Watson  v.  Sawyer,  12 
Wash.  35,  40  Pac.  413,  41  Pac.  43;  First 
Nat  Bank  of  Seattle  v.  Gordon  Hardware 
Co.,  30*  Wash.  127,  70  Pac.  251;  Smalley  v. 
Laugenour,  30  Wash.  307,  70  Pac.  786;  Shee- 
han  v.  Bailey  Building  Co„  42  Wash.  535,  85 
Pac.  44. 

I  therefore  concur  In  the  result 

FULLERTON,  J.  I  concur  In  the  result 
for  the  reason  stated  by  Judge  RUDKIN. 


WILSON   v.   PUGET  SOUND  ELECTRIC 

RY.  CO.  et  aL 
(Supreme  Court  of  Washington.   Oct.  15,  1908.) 

Appeal  and  Ebbob — Dismissal — Defects  in 
Pboceedings  fob  Review. 

Under  Seas.  Laws  1899,  p.  79,  c.  49,  pro- 
viding that  where  a  motion  to  dismiss  an  appeal 
does  not  go  to  the  substance  thereof  or  to  the 
right  of  appeal,  and  the  movant  can  be  com- 
pensated in  costs  or  by  the  imposition  of  other 
terms,  the  court  may  deny  the  motion,  where  in 
an  action  against  two  defendants  plaintiff  had 
judgment  against  one  of  them  alone,  and  the 
other  defendant  against  plaintiff  for  costs,  fail- 
ure by  defendant  against  whom  judgment  was 
had  to  serve  notice  of  its  appeal  on  its  code- 
fendant  does  not  require  a  dismissal  of  its  ap- 
peal. 

Appeal  from  Superior  Court  King  Coun- 
ty; R.  B.  Albertson,  Judge. 

Action  by  Etta  Wilson  against  the  Puget 
Sound  Electric  Railway  Company  and  anoth- 
er. Judgment  for  plaintiff  against  the  rail- 
way company  alone,  and  It  appeals;  and 
plaintiff  moves  to  dismiss  the  appeal.  Mo- 
tion denied. 

Blaine,  Tucker  &  Hyland,  for  respondent 

PER  CURIAM.  This  action  was  commenc- 
ed by  Etta  Wilson,  widow  and  sole  heir  at 
law  of  James  F.  Wilson,  deceased,  against 
the  Puget  Sound  Electric  Railway  Company, 
a  corporation,  and  L.  E.  Blgelow,  to  recover 
damages  for  the  death  of  her  husband,  al- 
leged to  have  been  caused  by  the  wrongful 
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and  negligent  act  of  the  defendants.  On  trial 
a  Judgment  was  entered  on  the  verdict  of  a 
jury  In  favor  of  the  plaintiff  and  against 
the  Puget  Sound  Electric  Railway  Com- 
pany for  $2,500  and  costs,  and  a  directed 
judgment  was  entered  In  favor  of  the  de- 
fendant L.  E.  Bigelow  and  against  plaintiff 
for  costs.  The  defendant  Puget  Sound  Elec- 
tric Railway  Company  has  appealed  from  the 
judgment  entered  against  it  The  respond- 
ent, Etta  Wilson,  has  moved  for  a  dismissal 
of  this  appeal,  for  the  reasons  that  the  de- 
fendant L.  E.  Bigelow,  who  appeared  and 
defended  the  action,  was  not  served  with 
notice  of  appeal,  that  he  has  taken  no  cross- 
appeal,  and  that  this  court  therefore  has 
no  jurisdiction. 

The  only  distinction  between  the  facts  in 
this  case  and  those  in  the  case  of  Sipes  v. 
Puget  Sound  Electric  Railway  Company  (No. 
7,544)  97  Pac.  723,  in  which  we  have  on  this 
date  filed  an  opinion  denying  the  respondent's 
motion  to  dismiss  an  appeal,  is  that  the  de- 
fendants herein  appeared  by  different  attor- 
neys, and  that  neither  the  defendant  L.  E. 
Bigelow  nor  his  attorney  was  served  with 
notice  of  this  appeal,  or  at  any  time  admit- 
ted service  thereof.  The  record  in  this  case 
does  show  that  L.  B.  Bigelow  was  a  success- 
ful litigant,  judgment  being  entered  In  his 
favor  against  the  respondent,  Etta  Wilson; 
that  be  was  not  the  prevailing  party  In  the 
judgment  from  which  the  Puget  Sound  Elec- 
tric Railway  Company  has  appealed ;  that,  not 
being  an  aggrieved  party,  there  was  no  judg- 
ment from  which  he  could  appeal;  that  he 
is  not  a  necessary  party  to  the  appeal  of  the 
Puget  Sound  Electric  Railway  Company,  not 
being  interested  therein;  and  that  failure 
to  serve  him  with  notice  thereof  neither  prej- 
udiced the  respondent,  Etta  Wilson,  nor 
prevented  her  from  taking  an  original  or 
cross  appeal  as  against  him,  if  she  desired  so 
to  do.  The  failure  of  the  Puget  Sound  Elec- 
tric Railway  Company  to  serve  the  defendant 
L.  E.  Bigelow  with  notice  of  its  appeal  Is, 
therefore,  not  sudh  an  omission  or  defect  as 
goes  to  the  substance  of  its  appeal,  or  its 
right  of  appeal.  Under  this  condition  of  the 
record,  and  in  view  of  the  provisions  of  chap- 
ter 49,  p.  79,  Sess.  Laws  1899,  the  respond- 
ent's motion  to  dismiss  must  be  denied,  on 
the  authority  of  Sipes  v.  Puget  Sound  Elec- 
tric Railway  Company,  supra,  for  the  rea- 
sons therein  first  discussed. 

The  motion  to  dismiss  is  denied. 


HARRIS  v.  PUGET  SOUND  ELECTRIC  RY. 
CO.  et  al. 

(Supreme  Court  of  Washington.   Oct.  15,  1908.) 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  Annie  Harris  apainst  the  Puget 
Sound  Electric  Railway  Company  and  another. 
Judgment  for  plaintiff  against  the  railway  com- 
pany alone,  and  it  appeals ;  and  plaintiff  moves 
to  dismiss.    Motion  denied. 


Blaine,  Tucker  &  Hyland  and  Robert  C- 
Saunders,  for  respondent. 

PER  CURIAM.    Motion  to  dismiss  appeal. 

On  the  authority  of  the  opinion  in  Sipes  v. 
Puget  Sound  Electric  Railway  Company  (No. 
7,544,  filed  this  date)  97  Pac  723,  the  motion 
to  dismiss  is  denied. 


STATE  ex  rel.  ZENT  t.  NICHOLS,  Secre- 
tary of  State. 
(Supreme  Court  of  Washington.  Oct  13,  1908.) 

1.  Statutes — Expbession  in  Title  of  Sub- 
ject of  Act. 

The  title  of  an  act,  to  comply  with  Const, 
art.  2,  §  19,  providing  that  no  bill  shall  embrace 
more  than  one  subject  which  shall  be  express- 
ed in  its  title,  need  not  be  an  index  to  the  con- 
tents of  the  act  but  is  sufficient  if  it  calls  at* 
tention  to  the  subject-matter  of  the  act  so  that 
any  one  reading  It  may  know  what  matter  i* 
being  legislated  upon. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig; 
vol.  44,  Statutes,  §§  136-139.] 

2.  Sake. 

Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907,  p.  457,  c.  209),  entitled  "An  act  re- 
lating to,  regulating  and  providing  for  the  nom- 
ination of  candidates  for  public  office  in  the 
state  of  Washington,  and  providing  penalties  for 
the  violation  thereof,  and  declaring  an  emer- 
gency" contains  nothing  not  strictly  within  its 
title,  and  does  not  violate  Const  art  2,  §  19, 
providing  that  no  bill  shall  embrace  more  than 
one  subject  which  shall  be  expressed  in  its  title. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  5  188.] 

8.  Same. 

The  act  is  not,  as  to  sections  30  and  31 
(Laws  1907,  pp.  478,  474,  c.  209),  providing 
that  candidates  for  a  primary  nomination  shall 
file  an  itemized  statement  of  their  expenditures 
under  a  penalty  for  failure  to  do  so,  or  as  to  sec- 
tion 5,  providing  for  the  payment  of  fees  by 
candidates  for  congressional  office,  or  as  to  sec- 
tion 38  (page  476),  providing  who  shall  be  con- 
sidered as  nominees  at  the  primary  election,  and 
entitled  to  have  their  names  appear  on  the  of- 
ficisl  ballot,  in  violation  of  Const,  art.  2,  §  19. 

4.  Same. 

Neither,  as  to  those  parts  of  sections  7.  9, 
10,  24,  36  (Laws  1907.  pp.  459,  460.  469,  475, 
c.  209),  and  other  sections  which  relate  to  the 
nomination  of  candidates  for  the  United  States 
House  of  Representatives  or  Senate,  is  the  act 
in  violation  of  Const  art.  2,  §  19.  since  the 
title  does  not  necessarily  mean  that  the  office 
for  which  the  person  is  nominated  shall  be  in 
the  state,  but  it  is  enough  if  the  nomination  it- 
self is  made  therein. 

5.  Same— Effect  of  Partial  Invalioitt. 

The  act  would  not  be  invalid  as  a  whole, 
even  if  sections  30  and  31  (Laws  1907,  pp. 
473,  474.  c.  209)  or  sections  7,  9,  10,  24,  36 
(pages  459,  460,  469,  475),  and  other  sections  re- 
lating to  the  nomination  of  candidates  for  the 
United  States  House  of  Representatives  or  Sen- 
ate, should  be  declared  invalid,  since  those  sec- 
tions could  be  eliminated,  and  the  act  still  re- 
main a  complete  and  uniform  act. 

6.  Elections  —  Pbimabt  Election  Law  — 
Statement  of  Expenditures  —  Time  fob 
Filing. 

Act  March  15,  1907.  Primary  Election  Law 
(Laws  1907,  pp.  473,  474,  c.  209)  §§  30,  31, 
requiring  candidates  for  a  primary  nomination 
to  file  an  itemized  statement  of  expenditures, 
under  penalty  for  failure  to  do  so,  being  indefi- 
nite as  to  when  such  statements  shall  be  filed, 
they  must  be  filed  within  a  reasonable  time. 
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7.  Same  —  Pbimabt  Elections  —  Fees  to  be 
Paid  bt  Candidates—  Validity. 

The  right  of  Act  March  15,  1907,  Primary 
Election  Law  (Laws  1907,  p.  467,  c  209),  to 
exact  a  reasonable  fee  for  the  privilege  of  run- 
ning for  office  may  be  sustained,  on  the  princi- 
ple that  those  who  seek  the  benefit  of  a  par- 
ticular proceeding  provided  by  law  may  be  com- 
pelled to  reimburse  the  state  for  a  portion  of 
the  cost  the  state  incurs  in  carrying  into  effect 
the  particular  proceeding. 

8.  Statutes— Reference  to  Act  Amended. 

Act  March  15,  1907.  Primary  Election  Law 
(Laws  1907,  p.  457,  c.  209),  is  not  in  violation 
of  Const,  art  2,  §  37,  providing  that  no  act 
shall  be  revised  or  amended  by  mere  reference  to 
its  title,  but  the  act  revised  or  the  section 
amended  shall  be  set  forth  at  full  length,  not- 
withstanding it  necessarily  changes  existing 
statutes  by  superseding  some  and  limiting  the 
effect  of  others,  since  that  provision  of  the 
Constitution  was  intended  to  remedy  the  evil 
of  amending  statutes  by  inserting  therein  words, 
or  substituting  one  phrase  for  another,  with- 
out setting  forth  the  act  as  it  would  read  with 
the  amendment,  and  not  to  prevent  the  passage 
of  an  act,  complete  in  itself,  which  repealed  or 
amended  existing  statutes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §  209.] 

Q  Same 

The'  act  of  March  15,  1907  (Laws  1907, 

£ 457.  c.  209).  is  not  in  violation  of  Const  art. 
§  37,  notwithstanding  it  refers  to  other  stat- 
utes in  terms,  and  provides  that,  in  certain  in- 
stances, the  statute  referred  to  shall  not  be  af- 
fected by  it,  since  this  is  not  amending  or  re- 
vising an  act,  but  the  limiting  of  its  scope  only. 

10.  Elections  —  Pbimabt  Election  Law  — 
Qualifications  of  Electors— Constitu- 
tional Qualifications. 

Act  March  15.  1907,  Primary  Election  Law 
(Laws  1907,  p.  464,  c.  209)  |  12,  providing  that 
where  a  voter  at  the  primary  election  demands 
the  ticket  of  a  particular  party,  and  his  right 
to  vote  that  ticket  is  challenged,  he  shall  make 
oath  that  he  intends  to  affiliate  with  the  party 
whose  ballot  he  demands,  and  support  generally 
Its  candidates,  does  not  add  a  requirement  to  the 
constitntional  qualifications  of  electors,  so  as  to 
make  the  entire  act  void,  since  the  constitution- 
al qualifications  of  electors  have  no  application 
to  a  primary  election. 

11.  Same. 

As  from  the  fact  that  the  state  has  as- 
sumed to  provide  an  official  ballot  for  the  gen- 
eral election,  it  must  resort  to  some  process  of 
selection  to  determine  the  'candidates  whose 
names  shall  appear  upon  the  ballot,  the  only 
limitation  that  can  be  put  thereon  is  that  the 
process  adopted  must  be  reasonable. 

12.  Same — Destruction  of  Political  Pas- 
ties. 

Act  March  15.  1907,  Primary  Election  Law 
(Laws  1907,  p.  457,  c.  209),  is  not  invalid  on 
the  ground  that  it  tends  to  destroy  political  par- 
ties, this  being  a  political  rather  than  a  judi- 
cial objection,  and  an  appeal  from  the  legisla- 
tive decision  must  be  made  to  the  people  rather 
than  to  the  courts. 

13.  Same  —  Declaration  of  Candidacy  — 
Long  or  Short  Term. 

Under  Act  March  15,  1907,  Primary  Elec- 
tion Law  (Laws  1907.  p.  457,  c.  209)  §  2,  pro- 
viding that  the  act  shall  not  be  held  to  refer 
to  special  elections  for  filling  vacancies,  and 
section  38  (page  476),  providing  that,  in  the 
event  of  vacancy  in  the  office  of  judge,  candi- 
dates may  announce  themselves  for  either  the 
long  or  the  short  term,  where  a  declaration  of 
candidacy  for  the  office  of  judge  did  not  speci- 
fy for  what  term  the  person  filing  the  same  de- 
sired to  become  a  candidate,  it  applied  to  the 
long  term. 


14.  Same— Repeal  of  Other  Forms  of  Nom- 
ination. 

Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907,  p.  476,  c.  209)  5  38,  relating  to  the 
nomination  of  judges,  does  away  with  all  other 
forms  of  nomination,  so  far  as  the  official  bal- 
lot is  concerned;  than  the  one  therein  prescrib- 
ed, and  the  filing  of  a  nomination  by  petition 
as  prescribed  by  Bellinger's  Ann.  Codes  &  St 
S8  1350,  1352  (Pierce's  Code,  §8  4932,  4934),  was 
properly  refused. 

15.  Same. 

Act  March  15.  1907,  Primary  Election  Law 
(Laws  1907,  p.  476,  c.  209)  §  38,  doing  away 
with  all  other  forms  of  nomination  of  judges, 
so  far  as  the  official  ballot  is  concerned,  than 
the  one  therein  prescribed,  is  a  reasonable  exer- 
cise of  the  legislative  power,  notwithstanding  it 
deprives  minority  parties,  casting  less  than  10 
per  cent  of  the  entire  vote,  of  voting  for  can- 
didates at  the  primary  election  whose  names  are 
entitled  to  appear  on  the  official  ballot  and  pre- 
vents the  people  from  selecting  candidates  by 
petition,  since  it  deprives  no  one  of  the  right 
to  vote  for  the  candidate  of  his  choice  at  the 
general  election. 

16.  Same— Second  Choice  Provision  —  Va- 
lidity. 

Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907,  p.  457,  c  209),  is  not,  as  to  the 
second  choice  provision,  invalid  as  interfering 
with  the  freedom  of  election  guaranteed  by  the 
Constitution,  and  compelling  the  elector  to  vote 
for  a  person  other  than  the  candidate  of  his 
choice,  since  the  elector  has  the  utmost  freedom 
of  choice  in  casting  his  first-choice  ballot 
though  his  choice  will  not  avail  him  unless 
such  candidate  receives  at  least  40  per  cent  of 
the  vote  of  his  party. 

Four  original  applications  for  writs  of 
mandate  by  the  state,  one  on  the  relation  of 
W.  W.  Zent,  another  on  the  relation  of  E.  K. 
Pendergast,  another  on  the  relation  of  C.  E. 
Coon,  and  another  on  the  relation  of  W.  H. 
White,  all  but  the  last-named  to  be  directed 
to  Sam  H.  Nichols,  as  Secretary  of  State, 
and  that  one  to  be  directed  to  the  superior 
court  of  King  county.   Applications  denied. 

McBurney  &  Cummlngs,  for  plaintiffs  Zent 
and  White.  Troy  &  Sturdevant,  for  plaintiff 
Pendergast.  Harry  Balllnger,  P.  C.  Sullivan, 
and  Gordon  Mackay,  for  plaintiff  Coon.  John- 
D.  Atkinson,  for  respondent 

FULLERTON,  J.  In  these  proceedings  the- 
several  relators  named  assail  the  constitu- 
tionality of  the  act  of  March  15,  1907,  known 
as  the  "Primary  Election  Law"  (Laws  1907, 
p.  457,  c.  209).  While  the  questions  presented 
are  not  the  same  In  all  the  proceedings,  they 
present  many  common  questions,  and  can 
best  be  considered  by  treating  the  several 
proceedings  as  one,  noticing  under  each  sepa- 
rate title  only  those  questions  applicable  to 
that  particular  proceeding.  It  Is  proper  to 
mention,  also,  that  the  exigencies  of  the  case 
require  an  Immediate  decision,  and  that  it  is 
for  this  reason  that  our  discussion  of  the 
questions  presented  is  somewhat  perfunc- 
tory; not  that  we  do  not  realize  their  im- 
portance and  difficulty.  With  this  explana- 
tion we  pass  directly  to  the  consideration  of 
the  merits  of  the  controversy. 

It  Is  first  contended  that  the  act  Is  in  vio- 
lation of  article  11,  8  19,  of  the  Constitution, 
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which  provides  that :  "No  bill  shall  embrace 
more  than  one  subject  and  that  shall  be  ex- 
pressed in  its  title."  The  argument  is  that 
the  act  contains  matters  not  germane  to  its 
title,  so  intermingled  with  matters  that  are 
germane  tbat .  the  valid  portion  cannot  be 
separated  from  the  invalid  portion  without 
leaving  the  act  meaningless;  and  that  the 
act,  being  thus  void  in  part,  and  the  portions 
remaining  failing  to  constitute  a  complete 
and  uniform  act,  it  is  void  as  a  whole.  The 
title  of  the  act  is  as  follows:  "An  act  relat- 
ing to,  regulating  and  providing  for  the  nomi- 
nation of  candidates  for  public  office  in  the 
state  of  Washington,  and  providing  penalties 
for  the  violation  thereof,  and  declaring  an 
emergency."  This  court  has  often  held  that 
the  title  of  an  act,  in  order  to  comply  with 
the  constitutional  provision  above  quoted, 
need  not  be  an  index  to  the  contents  of  the 
act;  that  the  purpose  of  the  title  is  to  call 
attention  to  the  subject-matter  of  the  act,  so 
that  any  one  reading  it  may  know  what  mat- 
ter is  being  legislated  upon,  and  it  is  suf- 
ficient when  it  is  broad  enough  to  accomplish 
that  purpose.  For  the  various  provisions 
constituting  the  act  the  body  of  the  act  must 
be  consulted;  the  title  being  neither  ex- 
pected nor  required  to  give  details.  State 
v.  Scott,  32  Wash.  279,  73  Pac.  365 ;  State  v. 
Fraternal  Knights  &  Ladles,  35  Wash.  338, 

77  Pac.  500;  Weed  v.  Goodwin,  36  Wash.  31, 

78  Pac.  36;  State  ex  rel.  Osborne,  Tremper 
&  Co.  v.  Nichols,  38  Wash.  309,  80  Pac.  462; 
State  ex  rel.  Zenner  v.  Graham,  34  Wash.  81, 
74  Pac.  1058 ;  Shortall  v.  Puget  Sound  Bridge, 
etc.,  Co.,  45  Wash.  290,  88  Pac.  212 ;  State  v. 
Winsor  (Wash.)  97  Pac.  446.  The  title  of  the 
act  in  question,  it  will  be  observed,  is  at 
once  broad  and  comprehensive.  Any  provi- 
sion which  legitimately  relates  to,  regulates, 
or  provides  for,  the  nomination  of  candidates 
for  public  office  in  the  state  of  Washington 
can  be  enacted  thereunder.  So  measured, 
we  do  not  find  anything  within  the  act  that 
is  not  strictly  within  the  title. 

The  provisions  most  especially  dwelt  upon 
as  being  outside  of  the  title  are  sections  30 
and  31,  which  provide  that  candidates  who 
contest  for  a  primary  nomination  must  file 
an  itemized  statement  of  their  expenditures 
incurred  while  endeavoring  to  secure  a  nomi- 
nation, under  a  penalty  for  failure  so  to  do; 
those  parts  of  sections  7,  9,  10,  24,  and  36, 
and  other  sections,  which  relate  to  the  nomi- 
nation of  candidates  for  members  of  the 
House  of  Representatives  and  United  States 
senator;  section  5  providing  for  the  payment 
of  fees  by  candidates  for  congressional  of- 
fice; and  section  38  providing  who  shall  be 
considered  as  nominees  at  the  primary  elec- 
tion, and  entitled  to  have  their  names  appear 
on  the  official  ballot.  But  we  think  even 
these  sections  fairly  germane  to  the  title. 
The  sections  relating  to  filing  itemized  state- 
ments of  the  expenditures  incurred  are  ob- 
jectionable on  account  of  their  indefiniteness 
rather  than  for  the  reasons  suggested;  but 


the  legislative  intent  is  clearly  understood 
even  on  this  point,  and  this  is  sufficient  to 
comply  with  the  constitutional  requirements. 
The  indefiniteness  relates  to  the  time  when 
these  statements  are  required  to  be  filed,  but 
in  such  a  case  the  rule  is  that  they  must  be 
filed  within  a  reasonable  time.  But  more 
than  this,  these  sections  could  be  eliminated 
without  affecting  the  remainder  of  the  act, 
and  it  is  of  but  little  moment,  in  so  far  as 
the  cases  of  these  relators  are  concerned, 
whether  we  hold  the  provisions  valid  or  in- 
valid. The  nomination  of  candidates  for  the 
House  of  Representatives  in  Congress  is 
clearly  a  matter  for  state  regulation,  and 
such  regulation  may  be  properly  provided 
under  a  title  relating  to  the  nomination  of 
candidates  for  public  office  In  the  state  of 
Washington.  »  The  title  does  not  necessarily 
mean  that  the  office  for  which  the  person  is 
nominated  shall  be  In  the  state  of  Wash- 
ington ;  it  is  enough  if  the  nomination  itself 
Is  to  be  made  therein.  The  provisions  regu- 
lating candidates  for  the  United  States  Sen- 
ate fall  within  the  same  rule.  It  must  be 
remembered  that  we  are  discussing  the  ques- 
tion whether  such  a  provision  may  properly 
be  enacted  under  a  title  such  as  this  act 
possesses,  not  the  effect  or  binding  force  of  a 
nomination  obtained,  thereunder.  This  latter 
question  is  not  in  these  proceedings,  and  we 
express  no  opinion  thereon.  Again,  It  can  be 
said  of  these  provisions,  as  was  said  of  the 
provision  relating  to  the  filing  of  the  lists  of 
expenditures,  they  can  be  eliminated  without 
affecting  any  of  the  rights  of  these  relators 
or  the  validity  of  the  remainder  of  the  act 
The  provision  In  relation  to  fees  is  within 
the  scope  of  the  act  The  right  to  exact  a 
reasonable  fee  for  the  privilege  of  running 
for  office  may  be  sustained,  on  the  principle 
that  fees  in  actions  and  proceedings  in 
courts,  and  for  filing  and  recording  papers, 
are  sustained;  namely,  that  those  who  seek 
the  benefit  of  a  particular  proceeding  provid- 
ed by  law  may  be.  compelled  to  reimburse  the 
state  for  a  portion  of  the  costs  the  state  In- 
curs in  maintaining  the  instrumentalities 
necessary  to  carry  into  effect  the  particular 
proceeding.  In  other  words,  the  state  but 
asks  the  candidates  for  office  under  a  particu- 
lar law  to  reimburse  it  for  a  part  of  the  ex- 
penses it  incurs  in  carrying  that  law  into  ef- 
fect This  clearly  the  state  may  lawfully 
do.  Lastly,  under  this  head  it  Is  objected 
that  the  Legislature  cannot  under  an  act 
providing  for  the  nomination  of  candidates, 
legislate  with  reference  to  the  ballot  to  be 
used  at  the  general  election.  But  we  think 
this  contention  untenable.  The  only  pur- 
pose of  the  primary  election  was  to  select 
candidates  whose  names  shall  appear  on  the 
official  ballot,  and,  this  being  its  sole  purpose, 
any  provision  relating  to  that  purpose  must 
be  germane  to  the  act.  We  conclude,  there- 
fore that  the  act  In  its  entirety  is  within 
the  scope  of  Its  official  title. 

It  is  next  contended  that  the  act  is  in 
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violation  of  section  37,  art.  2,  of  the  Consti- 
tution. That  section  provides  that  no  act 
shall  ever  be  revised  or  amended  by  mere 
reference  to  Its  title,  but  the  act  revised  or 
the  section  amended  shall  be  set  forth  at  full 
length.  The  evil  which  this  provision  of  the 
Constitution  was  intended  to  remedy  was  the 
habit,  which  often  proved  pernicious,  of 
amending  statutes  by  inserting  therein  cer- 
tain words,  or  substituting  one  phrase  for 
another,  without  setting  forth  the  act  or  sec- 
tion as  it  would  read  with  the  amendment 
inserted.  This  form  of  amendment  was  well 
calculated  to  mislead  the  careless  as  to  its 
effects,  and  was,  perhaps,  sometimes  drawn 
in  that  form  for  the  express  purpose  of  mis- 
leading, and  the  Constitution  makers  wisely 
put  a  check  upon  it  But  the  provision  was 
never  intended  to  prevent  the  enactment  of 
statutes,  complete  In  themselves,  which  re- 
pealed or  amended  existing  statutes.  Indeed, 
the  very  purpose  of  a  statute  Is  to  change  the 
existing  laws  as  to  the  particular  matter 
legislated  upon;  and,  if  the  Legislature  Is 
without  power  to  pass  such  an  act  without 
first  hunting  up  all  of  the  provisions  of  the 
existing  laws  affected  by  it,  and  setting  them' 
forth  as  they  .will  stand  as  amended,  legisla- 
tion Is  at  a  standstill.  The  act  In  question, 
as  we  view  it,  Is  a  complete  act  within  Itself. 
While  It  necessarily  changes  existing  statutes 
by  superseding  some  and  limiting  the  effect 
of  others,  it  requires  no  reference  to  other 
statutes  to  determine  its  meaning  in  the 
sense  prohibited  by  the  Constitution.  True 
it  refers  to  other  statutes  in  terms,  and  pro- 
vides that  in  certain  instances  the  statute 
referred  to  shall  not  be  affected  by  the  terms 
of  the  new  statute,  yet  this,  we  think,  is 
not  amending  or  revising  an  act  by  mere 
reference  to  its  title.  The  act  referred  to 
is  in  no  wise  altered  or  amended.  No  change 
is  made  in  its  text.  Its  scope  only  is  limited 
to  the1  particular  cases  enumerated.  This  we 
hold  does  not  require  the  setting  forth  at 
full  length  of  the  statute  affected.  The  case 
of  Copeland  v.  Pirie,  26  Wash.  481,  67  Pac. 
227,  90  Am.  St.  Rep.  769,  is  not  contrary  to 
this  view.  As  explained  in  the  case  of  In  re 
Dletrick,  32  Wash.  471,  73  Pac.  506,  we  there 
held  that  the  statute  under  consideration 
was  merely  amendatory  of  a  former  law, 
not  an  independent  act,  and  as  such  could 
not  stand  alone,  or  be  intelligently  applied, 
without  a  reference  to  the  former  law. 

Section  12  of  the  primary  act  provides 
that,  when  a  voter  at  the  primary  election 
demands  the  ticket  of  a  particular  party,  and 
his  right  to  vote  that  ticket  is  challenged,  he 
shall  make  oath  or  affirmation  that  he  In- 
tends to  affiliate  with  the  party  whose  ballot 
he  demands  at  the  ensuing  election,  and  that 
he  Intends  to  support  generally  the  candi- 
dates of  that  party.  It  is  contended  that  this 
section  adds  a  requirement  to  the  qualifica- 
tions of  electors  in  addition  to  the  consti- 
tutional requirements,  and  for  that  reason 
renders  the  entire  act  void.   Were  the  pri- 


mary election  so  far  such  an  essential  part  of 
the  general  election  as  to  make  the  consti- 
tutional provision  relating  to  the  qualification 
of  electors  entitled  to  vote  at  the  general 
election  applicable  thereto,  then  there  would 
be  force  in  this  objection.  But  we  do  not 
think  the  sections  of  the  Constitution  pro- 
viding the  qualifications  of  electors  applicable 
to  the  primary  election  provided  for  by  this 
statute.  It  is  not  the  purpose  of  the  pri- 
mary election  law  to  elect  officers.  The  pur- 
pose is  to  select  candidates  for  office,  to  be 
voted  for  at  the  general  election.  Being  so, 
the  qualifications  of  electors,  provided  by  the 
Constitution  for  the  general  election,  can 
have  no  application  thereto.  From  the  fact 
that  the  state  has  assumed  to  provide  an  offi- 
cial ballot  for  the  general  election,  it  must 
resort  to  some  process  oi  selection  to  deter- 
mine the  candidates  whose  names  shall  ap- 
pear upon  the  ballot  It  cannot  print  the 
names  of  the  entire  list  of  electors  on  the 
ballot  nor  can  it  print  thereon  the  name  of 
every  elector,  who  may  choose  to  become  a 
candidate.  8uch  a  proceeding  would  make 
the  ballot  too  cumbersome  for  any  prac- 
tical purpose,  and  In  consequence  the  election 
a  farce.  Since,  then,  the  state  by  its  Legis- 
lature must  resort  to  some  process  of  selec- 
tion, the  only  limitation  that  can  be  put 
thereon  is  that  the  process  adopted  be  rea- 
sonable. The  Legislature  should  not  go  to 
extremes  in  either  direction.  To  print  the 
names  of  every  person  who  desires  to  be- 
come a  candidate  would  be  an  extreme  in  the 
one  direction,  while  to  print  only  the  names 
of  the  candidates  of  the  party  dominant  at 
the  last  preceding  election  would  be  an  ex- 
treme in  the  other.  But  between  the  ex- 
tremes it  is  at  once  apparent  that  there  is  a 
wide  field  for  choice,  within  which  It  cannot 
safely  be  said  that  the  Legislature  has  vio- 
lated its  just  discretion.  The  method  here 
adopted  the  court  cannot  say  is  unreason- 
able. While  it  deprives  some  of  the  minor- 
ity parties  of  privileges  which  might  prop- 
erly have  been  granted  them,  yet  the  Legis- 
lature must  protect  the  state  against  the 
future.  A  too  great  multiplication  of  parties 
might  result  if  all  associations  of  persons 
claiming  to  be  such  were  so  recognized — three 
tailors  of  Tooley  street  once  claimed  to  be 
"the  people  of  England" — thus  entailing  upon 
the  state  excessive  costs,  in  the  conduct  of 
primary  elections,  without  corresponding  ben- 
efits. No  doubt  the  qualification  here  com- 
plained of  was  Inserted  to  protect  the  in- 
tegrity of  political  parties.  The  Legislature 
had  provided  for  party  ballots  for  use  at 
the  primary  election,  and  it  was  but  just 
that  some  restraint  be  put  upon  the  privi- 
lege of  demanding  and  voting  a  particular 
ballot  So  far,  therefore,  from  being  an  un- 
warranted restriction,  it  seems  to  us  that  If 
party  integrity  is  to  be  preserved,  this  pro- 
vision is  highly  proper  and  commendable,  and 
could  have  been  made  with  profit  much  more 
stringent  than  it  actually  is. 
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The  last  general  objection  to  be  noticed 
Is  that  the  law  tends  to  destroy  political 
parties.  Counsel  confess  that  they  can  find 
no  specific  provision  of  the  Constitution  on 
which  to  base  the  contention,  but  they  as- 
sert the  general  utility  and  necessity  of  par- 
ties, and  argue  '  therefore  that  legislation 
tending  to  destroy  them  must  receive  the 
condemnation  of  the  courts.  It  has  seemed 
to  us,  however,  that  this  is  a  political,  rather 
than  a  judicial,  question,  and  that  an  appeal 
from  the  legislative  decision  must  be  made 
to  the  people  rather  than  to  the  courts. 

We  are  aware  that  some  of  the  conclusions 
reached  by  us  on  the  questions  discussed  are 
not  in  accord  with  the  decisions  of  courts 
of  other  jurisdictions  on  similar  questions. 
We  have  not  followed  them  because  we  feel 
them  to  be  unsound.  It  would  have  given  us 
more  satisfaction  to  have  noticed  them  at  the 
proper  place,  but  want  of  time  and  space  for- 
bids. The  fact  is  mentioned  here  out  of  def- 
erence to  counsel  appearing  for  the  respec- 
tive parties  whose  learning  and  patient  re- 
search have  brought  before  us  all  of  the  law 
extant  upon  the  subjects  discussed. 

We  will  now  notice  the  particular  conten- 
tions. At  its  session  in  1907  the  legislative 
assembly  created  a  separate  judicial  district 
from  tbe  counties  of  Adams,  Benton,  and 
Franklin.  The  relator  Zent  was  appointed 
judge  thereof  to  hold  office  until  the  next 
general  election  and  until  his  successor  was 
elected  and  qualified.  In  due  time  he  filed 
his  declaration  of  candidacy  for  nomination 
at  the  primary  election.  The  respondent 
Holcomb  also  filed  a  declaration  of  candidacy 
for  the  office  of  superior  judge  in  the  district 
of  the  counties  named,  but  did  not  specify 
therein  for  what  term  he  desired  to  become 
a  candidate.  The  Secretary  of  State,  before 
whom  the  declaration  was  filed,  construed 
the  declaration  as  one  for  the  term  commen- 
cing on  the  second  Monday  in  January,  1909, 
and  placed  bis  name  upon  the  primary  ballot 
as  a  nonpartisan  candidate  for  judge,  along 
with  the  name  of  the  relator  Zent  Holcomb 
received  a  majority  of  the  votes  cast  at  the 
primary  election,  and  as  declared  the  nom- 
inee by  the  canvassing  board.  Zent  applies 
to  restrain  the  Issuance  of  a  certificate  of 
nomination  to  him,  and  to  prevent  the  certi- 
fication of  his  name  to  the  auditors  of  the 
several  counties  named,  as  the  candidate  for 
judge  whose  name  shall  appear  on  the  of- 
ficial ballot.  In  addition  to  the  general  ob- 
jections to  the  constitutionality  of  the  act  al- 
ready discussed,  the  relator  makes  the  point 
that  the  construction  placed  upon  the  re- 
spondent's declaration  was  unwarranted  and 
void,  and  that  In  consequence  there  is  no 
nominee  for  the  office  of  judge  of  the  superior 
court  for  the  counties  named.  This  conten- 
tion is  unfounded.  There  was  indeed  a  short 
and  a  long  term  for  which  a  judge  might 
have  been  nominated,  but  the  primary  law 
applies  to  the  long  term  only,  unless  especial- 
ly designated  otherwise.   By  the  second  sec- 


tion of  the  act  It  Is  expressly  provided  "that 
this  act  [the  primary  election  law]  shall  not 
be  held  to  refer  to  special  elections  for  fill- 
ing vacancies  for.  unexpired  terms,  •  • 
while  section  38  provides  that,  where  there 
Is  a  vacancy  In  the  office  of  judge,  candi- 
dates may  announce  themselves  for  either 
the  long  or  the  short  term.  But  since  there 
was  no  announcement  made,  we  think  tbe 
declaration  could  only  apply  to  the  term  com- 
mencing on  the  second  Monday  In  January, 
1909,  and  the  Secretary  of  State  correctly  so- 
ruled. 

The  relator  White  sought  to  be  nominated 
for  the  office  of  judge  of  the  superior  court 
of  King  county  by  petition,  as  prescribed  In- 
sertions 1350  and  1352  of  Balllnger's  Ann. 
Codes  &  St.  (Pierce's  Code,  §§  4932,  4934). 
To  that  end  he  procured  a  certificate  of  nom- 
ination, subscribed  by  the  requisite  number 
of  electors,  and  proffered  the  same  for  filing 
at  the  office  provided  therein  for  receiving 
the  same.   The  filing  was  refused,  and  this- 
proceeding  was  Instituted  to  compel  the  fil- 
ing of  the  certificate,  and  to  require  the  prop- 
er officers  to  print  his  name  on  the  official 
ballot  as  a  candidate  for  judge  of  the  supe- 
rior court  of  King  county.    In  addition  to 
urging  the  invalidity  of  the  primary  law,  he 
contends  that,  If  this  court  deems  the  act 
constitutional,  he  Is  nevertheless  entitled  to 
have  his  name  appear  upon  the  official  bal- 
lot for  the  reason  that  the  statute  under 
which  he  Is  proceeding  is  still  in  force,  not 
having  been  superseded  or  modified  by  the 
primary  election  law.    The  section  of  the 
primary  law  relating  specially  to  the  nomina- 
tion of  Judges  reads  as  follows:   "Sec  38. 
Judges  of  the  supreme  and  superior  courts, 
state  senators  and  representatives  shall  not 
be  considered  state  officers  within  the  mean- 
ing of  the  provisions  of  this  act  relating  to- 
first  choice  and  second  choice  voting.  When 
there  are  to  be  elected  at  any  general  elec- 
tion, two  or  more  judges  of  the  Supreme- 
Court  or  superior  court  of  any  county,  the 
candidates  for  each  respective  office  whose 
names  are  to  be  placed  upon  the  general  elec- 
tion ticket,  shall  be  determined  as  follows: 
The  number  of  candidates,  equaling  the 
number  of  judicial  positions  to  be  filled,  who 
receive  the  highest  number  of  votes  at  the 
primary  election,  shall  be  candidates  for  such 
respective  offices,  and  their  names  shall  ap- 
pear on  the  general  election  ticket  under  the 
designation  of  such  respective  offices.  Where 
a  vacancy  or  other  cause  shall  necessitate 
the  election  of  a  judge  for  a  short  term  and 
at  the  same  election  one  or  more  judges  are 
to  be  elected  for  the  full  term,  candidates  may 
announce  themselves  for  either  the  short  or 
full  term  and  the  ballots  shall  be  arranged  ac- 
cordingly."  Manifestly  It  was  the  purpose  of 
this  provision  to  do  away  with  all  other 
forms  of  nomination,  in  so  far  as  the  official 
ballot  is  concerned,  than  the  one  therein  pre- 
scribed.   The  Legislature  by  this  section, 
whether  wisely  or  not,  has  seen  fit  to  provlde- 
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for  placing  on  the  official  ballot  only  the 
names  of  those  candidates  who  have  been 
nominated  in  the  particular  way  pointed  out 
This  we  hold  the  Legislature  had  a  rigbt  to 
do ;  it  being  a  reasonable  exercise  of  its  pow- 
ers. True  it  deprives  minority  parties,  cast- 
ing less  than  10  per  centum  of  the  entire 
vote,  of  voting  for  candidates  at  the  primary 
election  whose  names  are  entitled  to  appear 
on  the  offered  ballot,  and  prevents  the  peo- 
ple from  selecting  by  petition  particular  can- 
didates and  having  their  names  put  upon  the 
official  ballots.  But  it  deprives  no  one  of  the 
right  to  vote  for  the  candidate  of  his  choice 
at  the  general  election.  He  may  write  or 
paste  the  name  of  his  candidate  thereon,  and 
have  the  same  counted  as  rightfully  as  if  his 
name  were  printed  on  the  ballot.  This  is  a 
right  the  courts  are  uniform  in  maintaining. 
With  possibly  one  exception  every  court 
which  has  passed  upon  the  question  main- 
tains the  right  of  the  Individual  elector  to 
vote  for  the  person  of  his  choice  for  a  par- 
ticular office,  regardless  of  whether  his  name 
is  on  the  official  ballot  or  not.  Since,  there- 
fore, the  elector  is  not  deprived  by  this  act 
of  voting  at  the  general  election  for  the  can- 
didate of  his  choice,  we  hold  the  act  within 
the  rightful  powers  of  the  Legislature. 

The  relator  Pendergast  presents  the  ques- 
tion presented  by  the  relator  White,  and  his 
application  requires  no  separate  discussion. 

The  relator  Coon  was  a  candidate  for  the 
Republican  nomination  for  the  office  of  Lieu- 
tenant Governor,  there  being  more  than  four 
candidates  for  that  nomination.  The  relator 
received  a  plurality  of  all  the  flrst-cholce 
votes  cast,  but  failed  to  receive  more  than 
40  per  centum  of  such  votes,  and  likewise 
failed  to  receive  a  plurality  of  all  first  and 
second  choice  votes.  Notwithstanding  these 
facts,  he  now  contends  that  his  name  should 
appear  on  the  official  ballot  as  the  Republi- 
can nominee  for  the  office,  and  by  this  pro- 
ceeding seeks  to  compel  the  Secretary  of 
State  to  so  certify  the  ballot.  The  basis  for 
this  contention  is  the  claim  that  the  sec- 
ond-choice provisions  of  the  direct  primary 
law  are  unconstitutional.  So  far  as  this  par- 
ticular case  is  concerned,  It  would  avail  the 
relator  nothing  to  uphold  his  contention  as  to 
the  Invalidity  of  the  law,  for  the  Legislature 
has  declared  In  express  terms  that  a  candi- 
date, receiving  less  than  40  per  centum  of  the 
first-choice  votes,  shall  not  be  the  nominee 
where  there  are  four  or  more  candidates  for 
any  state  office;  and  should  we  declare  the 
alternative  method  of  nomination  void,  It 
would  simply  nullify  the  entire  law.  As  to 
that  particular  office  at  least,  It  would  not 
result  in  the  nomination  of  a  candidate  who, 
under  the  express  terms  of  the  law,  did  not 
receive  the  requisite  vote.  But  this  feature 
of  the  law  has  been  assailed  in  other  cases, 
and  we  deem  it  proper  to  dispose  of  the  con- 
tention made  at  this  time. 

The  principal  argument  against  the  sec- 
ond-choice provision  Is  that  it  interferes  with 


the  freedom  of  election  guaranteed  by  the 
Constitution,  and  compels  the  elector  to  vote 
for  a  person  other  than  the  candidate  of  his 
choice.  This  contention  is  untenable.  The 
elector  has  the  utmost  freedom  of  choice  in 
casting  his  first-choice  ballot,  though  his 
choice  will  not  avail  him  unless  at  least  40 
per  centum  of  his  party  agree  with  him.  It 
was  entirely  competent  for  the  Legislature 
to  provide  that  a  candidate  receiving  less 
than  40  per  centum  of  his  party  vote  should 
not  be  deemed  its  nominee,  and  with  such  a 
provision  in  the  law  it  was  incumbent  on  the 
Legislature  to  provide  some  other  method  of 
nomination  whenever  a  candidate  failed  to 
receive  the  required  vote  at  the  primary.  It 
might  have  provided  a  second  primary,  but 
a  second  primary  would  perhaps  prove  equal- 
ly fruitless,  unless  the  number  of  candidates 
to  be  voted  for  were  restricted.  If  the  can- 
didates to  be  voted  for  at  the  second  pri- 
mary were  restricted  to  the  two  or  three  re- 
ceiving the  highest  vote  at  the  former  pri- 
mary, then  all  those  who  did  not  favor 
these  particular  candidates  might  complain 
with  equal  justice  that  they  were  compel- 
led to  vote  for  candidates  other  than  those 
of  their  choice.  So  long  as  voting  Is  by 
ballot,  an  official  ballot  Is  a  convenience, 
if  not  a  necessity,  and  some  authority  vested 
somewhere  In  government  must  determine 
the  names  which  shall  appear  on  that  ballot, 
and  those  names  must  necessarily  be  few  in 
number;  and,  we  repeat,  any  reasonable 
method  prescribed  by  the  lawmaking  power 
which  accomplishes  this  result  must  be  sus- 
tained by  the  judicial  department  of  govern- 
ment. The  courts  have  no  concern  with  its 
wisdom  or  policy. 
The  several  applications  are  denied. 

HADLET,  C.  J.,  and  DUNBAR,  MOUNT, 
and  RUDKIN,  JJ.(  concur. 


STATE  ex  rel.  BOOMER  v.  NICHOLS,  Sec- 
retary of  State. 

(Supreme  Court  of  Washington.   Oct.  13,  1908.) 

Elections— Fees  fob  Fixing  Nominations— 
Validity. 

Primary  Election  Law  of  1907  (Laws  1907. 
pp.  458,  471,  c.  209)  §§  5.  26,  requiring  a  dec- 
laration of  candidacy  to  be  accompanied  by  a 
fee  of  $10  where  the  salary  of  the  office  is 
$1,000  or  less,  and,  by  an  additional  sum  where 
the  salary  exceeds  $1,000,  are  not  void_  because 
an  unreasonable  exercise  of  the  legislative  pow- 
er on  the  ground  that  the  fee  required  is  based 
on  a  percentum  of  the  salary  instead  of  being  a 
fixed  fee  for  all  candidates  alike. 

Original  application  by  the  state,  on  rela- 
tion of  George  E.  Boomer,  to  compel  Sam  H. 
Nichols,  Secretary  of  State,  to  receive  and 
file  a  certificate  of  nomination,  which  he  had 
declined  to  do,  on  the  ground  that  the  fee 
prescribed  by  the  Primary  Law  of  1907 
(Laws  1907,  pp.  458,  471,  c.  209)  §§  5,  26,  had 
I  not  been  paid.   Application  denied. 
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Charles  A.  Riddle,  for  relator.  John  D. 
Atkinson  and  L  B.  Knickerbocker,  for  re- 
spondent 

PER  CURIAM.  The  relator,  being  the  reg- 
ular nominee  of  the  Socialist  Party  for  the 
office  of  governor  of  the  state  of  Washing- 
ton, tendered  his  certificate  as  such  to  the 
Secretary  of  State  for  filing,  in  order  that 
his  name  might  be  certified  for  printing  up- 
on the  official  ballot  His  application  to  file 
was  refused,  for  the  reason  that  he  declined 
to  pay  the  fee  required  by  sections  5  and  26 
of  the  primary  act  (Laws  1907,  pp.  458,  471, 
c.  200).  This  is  a  proceeding  in  mandamus, 
brought  to  compel  the  Secretary  of  State  to 
receive  and  file  the  certificate  of  nomination 
without  the  payment  of  the  prescribed  fee; 
the  contention  being  that  the  part  of  the  act 
requiring  the  fee  to  be  paid  is  unconstitu- 
tional and  void 

In  another  case  we  held  that  the  exaction 
of  a  reasonable  fee  under  similar  circum- 
stances was  within  the  powers  of  the  Legis- 
lature, and  Indeed  counsel  for  relator  frank- 
ly concedes  that  the  Legislature  has  that 
power;  but  he  argues  that  this  is  an  unrea- 
sonable exaction,  and  is  void  because  of  its 
unreasonableness,  rather  than  because  of  the 
want  of  power  In  the  Legislature  to  exact  a 
fee.  The  amount  of  the  fee  required  is 
based  on  a  percentum  of  the  salary  of  the 
office  for  which  the  person  is  a  candidate, 
instead  of  a  fixed  fee  for  all  candidates  alike, 
and  It  is  this  feature  that  is  thought  to  ren- 
der the  requirement  void.  But  we  can  see 
no  reason  why  this  Is  not  a  reasonable  regu- 
lation. The  fee  exacted  must  be  measured  by 
the  standard  of  the  individual  case,  not  by 
what  others  may  be  required  to  pay  for  run- 
ning for  another  and  different  office.  The  fee 
required  of  the  applicant  Is  $60.  The  salary 
of  the  office  to  which  he  aspires  is  $6,000  per 
annum,  and  we  cannot  hold  the  exaction"  in 
excess  of  legislative  powers. 

The  application  will  be  denied. 


STATE  ex  reL  CITY  OP  SOUTH  BEND  v. 
GLASBY. 

(Supreme  Court  of  Washington.   Oct  16,  1908.) 

1.  Coubts— United  States  Supreme  Court— 
Federal  Questions— Regulation  of  In- 
testate Commerce. 

Whether  a  city  ordinance  attempts  to  regu- 
late interstate  commerce  is  a  federal  question, 
which  is  controlled  by  the  decisions  of  the  fed- 
eral Supreme  Court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  |  329.] 

2.  Commerce  —  Interstate  Commerce  —  Sale 
or  Goods  by  Obdeb— Regulation  bt  Obdi- 
nance. 

A  city  ordinance  designated  as  peddlers  per- 
sons taking  orders  within  the  city  for  groceries, 
etc.,  and  imposed  a  penalty  upon  such  persons 
for  taking  orders  wlthont  paying  a  license  fee. 
Defendant  was  convicted  of  taking  orders  for 
teas,  etc.,  without  a  license,  for  a  firm  In  anoth- 
er state  which  had  no  agency  or  branch  business 


in  the  state,  defendant  taking  orders  by  sample 
and  sending  them  to  his  firm,  which  filled  them, 
by  shipping  unbroken  packages  to  the  buyers  in 
this  state,  and  delivering  them  by  persons  other 
than  its  solicitors.  Held,  that  the  ordinance  was 
a  regulation  of  interstate  commerce  in  violation 
of  U.  S.  Const,  art  1,  §  8,  and  it  was  immaterial 
that  it  did  not  discriminate  between  residents 
and  nonresidents  or  that  it  might  have  been  a 
valid  police  regulation  as  to  intrastate  sales. 

Appeal  from  Superior  Court,  Pacific  Coun- 
ty; A.  E.  Rice,  Judge. 

W.  W.  Glasby  was  convicted  of  taking  or- 
ders for  goods  without  a  peddler's  license.  In 
violation  of  an  ordinance,  and  he  appeals. 
Reversed  and  remanded,  with  instructions  to 
dismiss. 

E.  B.  Dufer,  for  appellant  A.  J.  Allen, 
for  respondent 

HADLEY,  C.  J.  The  defendant  In  this 
action  was  convicted.  In  the  police  court  In 
the  city  of  South  Bend,  Wash.,  of  the  charge 
of  violating  an  ordinance  of  that  city  con- 
cerning the  imposition  and  regulation  of  li- 
censes. The  penalty  imposed  by  the  police 
justice  was  a  fine  of  $10  and  costs.  On  ap- 
peal to  the  superior  court  of  Pacific  county 
the  Judgment  of  the  police  court  was  affirm- 
ed, and  the  defendant  has  appealed  to  this 
court 

The  cause  was  tried  In  the  superior  court 
on  an  agreed  statement  of  facts,  the  material 
facts  being  as  hereinafter  set  forth.  Omit- 
ting the  title  and  all  formal  parts,  the  ordi- 
nance In  question  Is  as  follows : 

"Section  1.  Every  person  canvassing  or 
taking  orders  for  pictures,  clothes,  clothing, 
groceries  or  any  other  merchandise,  either 
for  Immediate  or  future  delivery,  within  the 
city  of  South  Bend,  shall  be  deemed,  a  ped- 
dler, and  shall  pay  a  license  fee  of  $10.00  per 
day. 

"Sec  2.  Any  peddler  who  pursues  the  said 
calling  referred  to  In  section  1  of  this  ordi- 
nance, without  having  first  procured  a  license 
therefor,  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  thereof,  shall 
pay  a  fine  of  not  more  than  fifty  dollars  to- 
gether with  costs  of  prosecution. 

"Sec  3.  The  city  clerk  Is  hereby  authorised 
to  Issue  'peddler's  license'  upon  application, 
and  to  collect  the  aforesaid  license  fee. 

"Sec  4.  Commercial  travelers  employed  by 
wholesale  houses  selling  at  wholesale  only, 
staple  articles  of  merchandise,  shall  not  be 
deemed  peddlers  within  the  meaning  of  this 
ordinance.  All  ordinances  or  parts  of  ordi- 
nances In  conflict  herewith  are  hereby  re- 
pealed." 

The  charge  against  the  appellant  was  that 
of  peddling  without  a  license  in  violation 
of  the  ordinance.  Brettell  Bros,  are  a  firm 
residing  in  Portland,  Or.,  and  having  their 
business  in  that  city  and  state.  They  have 
no  agency  or  branch  business  within  the  state 
of  Washington.  The  firm  is  engaged  in  sup- 
plying the  trade  with  coffees,  teas,  spices,  and 
staple  groceries  upon  orders  therefor,  sent  to 
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them  at  the  city  of  Portland  by  their  travel- 
ing agents  and  solicitors,  employed  by  the 
firm  to  canvass  for,  solicit,  and  secure  orders 
for  their  goods.  The  traveling  agents  and 
solicitors  do  not  deliver  the  goods  ordered; 
they  simply  secure  orders  by  sample,  and 
send  the  orders  to  the  firm  In  Portland.  The 
firm  may  accept  or  reject  the  orders  as  they 
choose,  and  such  as  they  accept  are  filled,  and 
the  goods  are  shipped  and  delivered  to  the 
respective  parties  In  unbroken  packages,  by 
persons  other  than  the  traveling  agents  and 
solicitors  securing  the  orders.  The  appellant 
Is  a  citizen  of  Oregon,  and  was  In  the  employ 
of  the  firm  of  Brettell  Bros,  as  a  traveling 
agent  and  solicitor  for  orders  for  their  goods, 
securing  such  orders  by  samples,  with  which 
appellant  was  provided  by  his  employers. 
The  appellant  never  sold  or  undertook  to  sell 
any  of  his  employers'  goods  further  than  to 
secure  orders  therefor,  and  to  forward  such 
orders  to  his  employers  in  the  city  of  Port- 
land.  Or.  He  did  not  in  person  deliver  any 
of  the  goods  to  customers. 

Appellant  argues  that  the  ordinance  in 
question  violates  section  8,  art.  1,  of  the  Con- 
stitution of  the  United  States,  with  reference 
to  the  power  of  Congress  to  regulate  com- 
merce between  the  several  states.  He  Insists 
that  the  case  of  Bacon  v.  Locke,  42  Wash. 
215,  88  Pac.  721,  is  decisive  of  this  case  in 
his  favor.  We  think  that  case  cannot  be  said 
to  be,  in  all  particulars,  decisive  of  this  one. 
The  statute  there  under  consideration  pro- 
vides: "After  shipment  to  the  state,"  one 
who  canvasses  and  sells  by  sample  to  con- 
sumers certain  specified  articles  of  merchan- 
dise shall  pay  In  advance  a  license  tax  of 
$200  per  year,  to  be  paid  in  each  county 
where  the  sales  are  made.  It  was  held  that 
the  clause  In  the  statute  "after  shipment  to 
the  state"  has  the  effect  of  discriminating  in 
favor  of  goods  manufactured  in  this  state 
and  against  those  shipped  here  from  a  sister 
state,  for  which  reason  it  violates  the  provi- 
sions governing  interstate  commerce.  The 
decision  was  apparently  rested  upon  the  ele- 
ment of  discrimination.  That  feature  is 
lacking  in  the  case  at  bar.  The  ordinance 
makes  no  discrimination  In  favor  of  resi- 
dents of  this  state,  but  its  provisions  apply 
to  all,  both  residents  and  nonresidents.  We 
must  therefore  examine  as  to  the  status  of 
residents  of  another  state  under  such  an  or- 
dinance, in  view  of  their  right  to  protection 
for  the  purposes  of  interstate  commerce.  If 
a  question  of  interstate  commerce  is  involved, 
then  manifestly  the  subject  must  be  con- 
trolled by  the  decisions  of  the  Supreme  Court 
of  the  United  States,  as  that  tribunal  is 
clothed  with  the  power  of  final  Interpretation 
where  federal  questions  are  concerned.  That 
a  question  of  interstate  commerce  Is  involved 
seems  to  be  clear  from  the  decision  in  Rob- 
bins  v.  Shelby  County  Taxing  District,  120 
U.  S.  489,  7  Sup.  Ct  692,  30  L.  Ed.  694.  A 
statute  of  Tennessee  was  there  under  con- 


sideration. It  provided  that:  "All  drum- 
mers and  all  persons  not  having  a  regular  li- 
censed house  of  business  in  the  taxing  dis- 
trict of  Shelby  county,  offering  for  sale  or 
selling  goods,  wares,  or  merchandise  therein 
by  sample,  shall  be  required  to  pay  to  the 
county  trustee  the  sum  of  $10  per  week,  or 
$26  per  month,  for  such  privilege."  It  was 
held  that  the  statute  applied  to  persons  so- 
liciting the  sale  of  goods  on  behalf  of  Individ- 
uals or  firms  doing  business  in  another  state, 
and  that,  so  far  as  it  applied  to  them,  it  was 
a  regulation  of  commerce  among  the  states, 
and  violated  the  Constitution  of  the  United 
State,  which  grants  to  Congress  the  power 
to  make  such  regulations.  The  language  of 
the  opinion  is  strong,  clear,  and  conclusive. 
We  call  attention  to  the  entire  opinion,  and 
particularly  to  the  following  extract,  which 
shows  the  trend  of  the  reasoning :  "In  view 
of  these  fundamental  principles  which  are 
to  govern  our  decision,  we  may  approach  the 
question  submitted  to  us  in  the  present  case, 
and  inquire  whether  it  is  competent  for  a 
state  to  levy  a  tax,  or  impose  any  other  re- 
striction upon  the  citizens  or  inhabitants  of 
other  states,  for  selling,  or  seeking  to  sell, 
their  goods  in  such  state  before  they  are  In- 
troduced therein.  Do  not  such  restrictions 
affect  the  very  foundation  of  interstate  trade? 
How  is  a  manufacturer  or  a  merchant  of  one 
state  to  sell  his  goods  in  another  state  with- 
out in  some  way  obtaining  orders  therefor? 
Must  he  be  compelled  to  send  them  at  a  ven- 
ture, without  knowing  whether  there  is  any 
demand  for  them?  This  may  undoubtedly 
be  safely  done  with  regard  to  some  products 
for  which  there  is  always  a  market  and  a  de- 
mand, or  where  the  course  of  trade  has  es- 
tablished a  general  and  unlimited  demand. 
A  raiser  of  farm  produce  In  New  Jersey  or 
Connecticut,  or  a  manufacturer  of  leather  or 
wooden  ware,  may,  perhaps,  safely  take  his 
goods  to  the  city  of  New  York,  and  be  sure  of 
finding  a  stable  and  reliable  market  for 
them.  But  there  are  hundreds,  perhaps  thou- 
sands, of  articles  which  no  person  would 
think  of  exporting  to  another  state  without 
first  procuring  an  order  for  them.  It  is  true 
a  merchant  or  manufacturer  In  one  state 
may  erect  or  hire  a  warehouse  or  store  in 
another  state  in  which  to  place  his  goods, 
and  await  the  chances  of  being  able  to  sell 
them.  But  this  would  require  a  warehouse 
or  store  in  every  state  with  which  he  might 
desire  to  trade.  Surely  he  cannot  be  com- 
pelled to  take  this  inconvenient  and  expen- 
sive course.  In  certain  branches  of  busi- 
ness it  may  be  adopted  with  advantage. 
Many  manufacturers  do  open  houses  or 
places  of  business  in  other  states  than  those 
in  which  they  reside,  and  send  their  goods 
there  to  be  kept  on  sale.  But  this  is  a  mat- 
ter of  convenience,  and  not  of  compulsion, 
and  would  neither  suit  the  convenience  nor 
be  within  the  ability  of  many  others  engaged 
in  the  same  kind  of  business,  and  would  be 
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entirely  unsuited  to  many  branches  of  busi- 
ness. In  these  cases,  then,  what  shall  the 
merchant  or  manufacturer  do  who  wishes  to 
sell  his  goods  In  other  states?  Must  he  sit 
still  In  his  factory  or  warehouse,  and  wait 
for  the  people  of  those  states  to  come  to  him? 
This  would  be  a  silly  and  ruinous  proceeding. 
The  only  other  way,  and  the  one,  perhaps, 
which  most  extensively  prevails,  Is  to  obtain 
orders  from  persons  residing  or  doing  busi- 
ness in  those  other  states.  But  how  is  the 
merchant  or  manufacturer  to  secure  such  or- 
ders? If  he  may  be  taxed  by  such  states  for 
doing  so,  who  shall  limit  the  tax?  It  may 
amount  to  prohibition.  To  say  that  such  a 
tax  is  not. a  burden  upon  Interstate  com- 
merce is  to  speak  at  least  unadvisedly,  and 
without  due  attention  to  the  truth  of  things." 

On  the  question  of  discrimination  between 
residents  and  nonresidents,  to  which  we  have 
hereinbefore  referred,  the  court,  In  the  same 
opinion,  further  said :  "It  is  strongly  urged, 
as  if  it  were  a  material  point  in  the  case, 
that  no  discrimination  is  made  between  do- 
mestic and  foreign  drummers — those  of  Ten- 
nessee and  those  of  other  states— that  all 
are  taxed  alike.  But  that  does  not  meet  the 
difficulty.  Interstate  commerce  cannot  be 
taxed  at  all,  even  though  the  same  amount 
of  tax  should  be  laid  on  domestic  commerce, 
or  that  which  is  carried  on  solely  within  the 
state.  This  was  decided  in  the  case  of  The 
State  Freight  Tax,  15  Wall.  232,  21  L.  Ed. 
146.  The  negotiation  of  sales  of  goods  which 
are  in  another  state,  for  the  purpose  of  In- 
troducing them  into  the  state  in  which  the 
negotiation  is  made,  is  interstate  commerce." 
It  will  thus  be  seen  that  the  matter  of  dis- 
crimination is  immaterial.  Interstate  com- 
merce cannot  be  taxed  at  all,  notwithstanding 
the  fact  that  a  domestic  tax  may  have  been 
levied  upon  the  same  class  of  trade  in  a  given 
state.  There  is  no  essential  difference  In 
principle  between  the  case  at  bar  and  the 
one  before  cited  from  the  Supreme  Court  of 
the  United  States.  For  confirmation  of  the 
principles  announced  In  that  case,  see  the  fol- 
lowing later  decisions:  Corson  v.  Maryland, 
120  U.  S.  502,  7  Sup.  Ct.  655.  30  L.  Ed.  699 ; 
Asher  v.  Texas,  128  U.  S.  129,  9  Sup.  Ct.  1, 
32  L.  Ed.  368;  Lyng  v.  Michigan,  135  U.  S. 
161,  10  Sup.  Ct.  725,  34  L.  Ed.  150;  Crutcher 
v.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct  851,  35 
L.  Ed.  649;  Brennan  v.  Titusvllle,  153  U.  S. 
289,  14  Sup.  Ct.  829,  38  L.  Ed.  719 ;  Stockard 
v.  Morgan,  185  D.  S.  27,  22  Sup.  Ct.  576,  46 
L.  Ed.  785. 

Touching  the  argument  that  such  license 
tax  is  within  the  police  regulative  power  of 
the  state,  the  court  in  Crutcher  v.  Kentucky, 
supra,  said:  "But  the  main  argument  In 
support  of  the  decision  of  the  Court  of  Ap- 
peals is  that  the  act  In  question  is  essentially 
a  regulation  made  In  the  fair  exercise  of  the 
police  power  of  the  state.  But  it  does  not 
follow  that  everything  which  the  Legislature 
of  a  state  may  deem  essential  for  the  good 
order  of  society  and  the  well-being  of  its  citi- 


zens can  be  set  up  against  the  exclusive  pow- 
er of  Congress  to  regulate  the  operations  of 
foreign  and  interstate  commerce.  We  have 
lately  expressly  decided  in  the  case  of  Leisy 
v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct  681,  34 
L.  Ed.  128,  that  a  state  law  prohibiting  the 
sale  of  intoxicating  liquors  is  void  when  it 
comes  in  conflict  with  the  express  or  implied 
regulation  of  interstate  commerce  by  Con- 
gress, declaring  that  the  traffic  in  such  liq- 
uors, as  articles  of  merchandise  between  the 
States,  shall  be  free.  There  are,  undoubted- 
ly, many  things  which  in  their  nature  are  so 
deleterious  or  Injurious  to  the  lives  and 
health  of  the  people  as  to  lose  all  benefit  of 
protection  as  articles  or  things  of  commerce, 
or  to  be  able  to  claim  it  only  In  a  modified 
way.  Such  things  are  properly  subject  to 
the  police  power  of  the  state." 

The  respondent  cites  the  case  -of  Titusville 
v.  Brennan,  143  Pa.  642,  22  Atl.  893,  14  L. 
R.  A.  100,  24  Am.  St  Rep.  580,  which  strong- 
ly supports  respondent's  contention.  But 
that  decision  was  reversed  by  the  Supreme 
Court  of  the  United  States  in  Brennan  v. 
Titusville,  supra.  The  following  Michigan 
cases  are  also  cited  by  respondent:  City  of 
Alma  v.  Clow,  146  Mich.  443,  109  N.  W.  853, 
and  People  v.  Smith,  147  Mich.  391,  110  N. 
W.  1102.  At  first  glance  these  opinions  seem 
to  support  respondent's  contention,  and  a 
hasty  reading  of  them  leads  the  reader  to  in- 
quire if  they  are  consistent  with  the  prior 
decision  of  the  Supreme  Court  of  Michigan 
in  People  v.  Bunker,  128  Mich.  160,  87  N.  W. 
90,  cited  by  appellant.  In  that  case  the  court 
followed  and  discussed  some  of  the  decisions 
we  have  cited  above,  and  that  decision  was  a 
departure  from  some  that  had  been  rendered 
In  the  earlier  history  of  Michigan.  The  court 
apparently  bowed  to  the  wisdom  and  inter- 
pretation of  its  superior,  the  Supreme  Court 
of  the  United  States.  Careful  examination 
of  the  two  later  Michigan  cases,  however, 
shows  that  the  court  decided  upon  the  facts 
that  no  question  of  interstate  commerce  was 
involved.  In  the  first  of  the  two  a  New  Jer- 
sey corporation  maintained  a  warehouse  in 
Michigan,  from  which  its  trade  In  that  state 
was  supplied,  and  in  the  second  the  agent 
also  a  New  Jersey  corporation,  -sold  some 
goods  from  a  stock  kept  on  hand  in  the  state, 
and  distributed  premiums  out  of  such  stock. 
On  such  facts  the  cases  were  decided  on  the 
theory  that  the  stock  of  goods  kept  within 
the  state  for  the  supply  of  the  trade  therein 
gave  to  the  corporation,  in  each  Instance,  the 
status  of  a  domestic  corporation,  and  that  no 
question  of  Interstate  commerce  was  for  that 
reason  involved.  There  is  therefore  no  in- 
consistency in  the  Michigan  decisions,  when 
we  consider  the  theory  of  that  court  as  to 
the  facts  In  the  different  cases.  No  facts 
exist  In  the  case  at  bar  that  classify  It  with 
the  two  Michigan  cases  mentioned,  even  If 
the  reasoning  of  those  cases  should  be  ap- 
proved by  the  federal  Supreme  Court  No 
warehouse  or  stock  of  goods  is  kept  within 
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this  state  from  which  goods  are  received  to 
fill  orders,  but  all  orders  are  sent  to  Port- 
land, Or.,  and  are  filled  there  by  appel- 
lant's employers,  who  reside  there,  and  whose 
supply  house  is  there.  The  business  in 
which  appellant  was  engaged  was  therefore 
clearly  Interstate  and  was  not  subject  to 
regulation  by  this  state  or  a  municipality 
thereof. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instruction  to  vacate  the 
judgment,  dismiss  the  action,  and  discharge 
the  appellant 

RUDKIN,  DUNBAR,  CROW,  and  MOUNT, 
JJ.,  concur. 


STATE  ex  tel.  CITY  OP  SOUTH  BEND  v. 
DAVIS. 

(Supreme  Court  of  Washington.  Oct  15,  1908.) 

Appeal  from  Superior  Court,  Pacific  County; 
A.  E.  Rice,  Judge. 

S.  R.  Davis  was  convicted  of  taking  orders  for 
goods  without  a  peddler's  license,  and  he  ap- 
peals. Reversed  and  remanded,  with  instruc- 
tions to  vacate  judgment  and  dismiss  the  action. 

E.  B.  Dufer,  for  appellant  A.  J.  Allen,  for 
respondent. 

PER  CURIAM.  The  facts  and  legal  ques- 
tions involved  in  this  cause  are  identical  with 
those  involved  in  No.  7,436  (State  of  Washing- 
ton ex  rel.  City  of  South  Bend  v.  Glasby  [just 
decided]  97  Pac.  734).  For  the  reasons  stated  in 
the  opinion  in  the  last-mentioned  case,  the  judg- 
ment in  this  cause  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  vacate  the  judg- 
ment dismiss  the  action,  and  discharge  the  de- 
fendant. 


TILLS  v.  GREAT  NORTHERN  RT.  CO. 
(Supreme  Court  of  Washington.   Oct  14,  1908.) 

1.  Master  and  Servant— Injuries  to  Sebv- 
ant— Fellow  Servants— Vice  Principal— 
Section  Foreman. 

Where  a  section  foreman  of  a  crew  on  a 
hand  car  directed  its  operation  at  a  high  rate 
of  speed  on  a  descending  grade  in  order  to  reach 
a  certain  point  before  the  arrival  of  a  freight 
train,  and,  seeing  the  train  approaching,  sud- 
denly and  without  warning  placed  his  foot  on 
the  brake.  Instantly  checking  the  car.  so  that 

Flaintiff,  a  member  of  the  crew,  was  thrown  in 
ront  of  the  car  and  injured,  the  foreman  in  so 
stopping  the  car  was  a  vice  principal,  and  not  a 
fellow  servant 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g  428.] 

2.  Damages— Personal  Injuries— Excessive- 
ness. 

Plaintiff,  a  railroad  section  man,  43  years 
old.  in  good  health  and  earning  $2.25  per  day, 
was  run  over  by  a  hand  car  by  the  negligence 
of  his  vice  principal.  One  of  his  vertebra  was 
dislocated,  and  he  was  paralyzed  from  his  hips 
downward,  so  that  he  had  completely  lost  con- 
trol of  his  bowels,  urinary  and  other  organs,  and 
had  been  confined  to  the  bed  since  the  accident, 
and  always  would  be.  He  needed  the  constant 
attendance  of  a  nurse  and  frequent  services  of 
a  physician,  in  which  condition  he  might  live 
out  his  expectancy.  Held,  that  a  verdict  for 
plaintiff  for  $26,985.  reduced  by  the  trial  court 
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to  $20,000,  was  not  so  excessive  as  to  require 
the  granting  of  a  new  trial  on  appeal. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  §|  372-396.] 

Appeal  from  Superior  Court  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  Albert  E.  Tills  against  the  Great 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

L.  C.  Oilman,  James  B.  Howe,  and  R.  C. 
Saunders,  for  appellant  Arthur  C.  Dresbach, 
for  respondent 

CROW,  J.  This  action  was  commenced 
by  Albert  E.  Tills  against  the  defendant 
Great  Northern  Railway  Company  to  recover 
damages  for  personal  Injuries.  From  a  judg- 
ment in  his  favor,  the  defendant  has  ap- 
pealed. 

The  cause  was  submitted  upon  evidence  of- 
fered by  the  respondent,  the  arguments  of  his 
counsel,  and  the  instructions  of  the  court. 
The  undisputed  evidence  shows  that  a  short 
time  prior  to  the  date  on  which  the  accident 
occurred,  the  respondent  was  employed  by 
one  Ward,  a  section  foreman,  to  work  for 
appellant  as  a  section  hand;  that  from  In- 
dex, Wash.,  west  to  the  place  where  the  ac- 
cident occurred,  appellant's  railway  track, 
with  a  descending  grade,  followed  the  right 
bank  of  the  Skykomish  river,  a  mountain 
stream;  that  curves,  bluffs,  and  timber  con- 
cealed approaching  trains;  that  respondent 
and  other  section  hands  under  Ward's  direc- 
tion loaded  a  hand  car  with  crowbars,  jack- 
screws,  shovels,  and  other  tools,  and,  with 
Ward  In  charge,  started  westward  thereon 
downgrade;  that  respondent  standing  be- 
tween two  section  men,  was  riding  back- 
wards, while  Ward,  with  two  other  section 
hands,  stood  facing  him;  that  respondent 
stood  with  one  foot  on  the  car  platform  and 
the  other  upon  a  jackscrew;  that  all  the 
men,  Including  Ward,  were  propelling  the  car 
by  using  a  handle  bar  provided  for  that  pur- 
pose ;  that  Ward,  expecting  to  meet  a  freight 
train  coming  from  the  west,  was  anxious  to 
reach  his  destination  before  its  arrival ;  that 
be  therefore  caused  the  men  to  propel  the 
car  at  a  speed  of  17  miles  per  hour,  repeated- 
ly giving  the  order,  "Up  and  down,"  thereby 
directing  its  movements;  that,  on  rounding 
a  sharp  curve,  Ward  saw  the  approaching 
freight  train,  and  placed  his  foot  upon  the 
brake  so  suddenly  as  to  Instantly  check  the 
car,  without  any  warning  to  respondent  or 
the  other  men;  that  at  the  same  instant  he 
called  out,  "The  freight !"  and  that  by  reason 
of  the  sudden  stop  the  respondent,  taken  un- 
awares, was  thrown  to  the  ground  in  front 
of  the  car,  which  ran  over  and  severely  Injur- 
ed him. 

The  appellant  has  based  numerous  assign- 
ments of  error  upon  instructions  given  and 
refused.  It  is  unnecessary  to  state  these  in- 
structions, as  appellant's  controlling  conten- 
tion Is  that  the  act  of  Ward  which  resulted 
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In  the  Injury  to  respondent  was  not  the  act 
of  a  vice  principal,  but  the  act  of  respond- 
ent's fellow  servant,  for  which  appellant  is  In 
no  manner  liable.  It  insists  that  Ward's  re- 
lation to  appellant  and  the  other  men  was 
only  that  of  a  "Supervising  employe";  that 
In  a  portion  of  his  duties  he  represented  the 
master;  that  In  others  he  acted  as  a  co-labor- 
er with  the  sectlonmen;  that,  while  in  the 
performance  of  the  former  he  was  a  vice 
principal,  he  was  in  the  performance  of  the 
latter  a  fellow  servant ;  and  that  the  relation 
of  Ward  to  the  other  employes  of  appellant  in 
this  case  must  be  determined  by  the  nature  of 
the  acts  he  and  they  performed.  In  sub- 
stance, the  appellant  contends  that  while 
aiding  the  sectlonmen  in  propelling  the  car, 
and  when  he  himself  applied  the  brake,  Ward 
was  their  fellow  servant,  and  not  a  vice 
principal,  representing  the  master.  In  sup- 
port of  this  contention,"  the  appellant  has  cit- 
ed with  others  the  following  cases  from 
courts  of  other  states  upon  which  It  special- 
ly relies:  Gann  v.  Railroad  Company,  101 
Tenn.  380,  47  S.  W.  493,  70  Am.  St  Rep.  687; 
Justice  v.  Pennsylvania  Company,  130  Ind. 
321,  30  N.  E.  303;  Daves  v.  Southern  Pacific 
Co.,  98  Cal.  19,  32  Pac.  708,  35  Am.  St  Rep. 
133;  Hammond  v.  Railway  Company,  83 
Mich.  334,  47  N.  W.  965;  Olson  v.  Railway 
Company,  38  Minn.  117,  35  N.  W.  866.  A 
sharp  conflict  of  authority  exists  on  this 
question;  a  contrary  position  having  been 
taken  by  other  courts.  In  Haworth  v.  Kan- 
sas City  Southern  Ry.  Co.,  94  Mo.  App.  215, 
224,  68  S.  W.  Ill,  114,  on  a  state  of  facts 
strikingly  similar  to  those  before  us,  the 
court  said:  "A  superior  or  vice  principal  In 
charge  of  workmen  does  not  become  a  co- 
workman  whenever  he  actively  assists  in  the 
manual  performance  of  a  task,  instead  of 
superintending  it.  If  he  chooses  to  take  on 
himself  the  role  of  laborer,  he  may  do  so, 
but  he  does  not  thereby  divest  himself  of  his 
responsibility  as  foreman  or  superintendent 
and  his  duty  to  see  that  work  is  done  in  a 
careful  way.  The  Judgment  and  care  which 
he  must  use  as  superintendent  to  see  that 
precautions  are  taken  to  avoid  harm  to  his 
gang  continue  to  be  exacted  of  him  by  the 
law,  although  he  may  have  stepped  down 
from  his  pedestal  for  an  Interval.  Russ  v. 
Railroad  Co.,  112  Mo.  45,  20  S.  W.  472,  18  L. 
R.  A.  823;  Dayharsh  v.  Railroad  Co.,  103  Mo. 
570,  15  S.  W.  554,  23  Am.  St  Rep.  900; 
Steube  v.  Iron  Co.,  85  Mo.  App.  646.  Dyson 
was  Haworth'B  superior,  and  the  superior  of 
all  the  men  in  his  crew.  He  was  selected  by 
the  defendant  company  to  direct  the  opera- 
tion and  movement  of  the  car  as  well  as  to 
control  the  other  work  of  the  hands  under 
him.  He  was  in  fact  directing  them,  and  the 
company  is  liable  for  his  negligent  act  or 
omission  while  so  doing."  In  Berea  Stone 
Co.  v.  Kraft  31  Ohio  St.  287,  292,  27  Am. 
Rep.  510,  the  Supreme  Court  of  Ohio  said: 
"The  claim  that  Stone  was  a  fellow  servant 
engaged  in  the  same  service  with  Kraft  is  not 
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supported  by  the  proof.  It  Is  true  that  he 
was  in  the  service  of  the  same  master,  and 
engaged  in  the  same  general  employment 
but  he  was  Intrusted  with  duties  and  respon- 
sibilities of  entirely  a  different  nature,  and 
wholly  Independent  of  those  of  Kraft  Occu- 
pying to  the  latter  the  relation  substantially 
of  principal,  he  was  In  no  just  or  proper 
sense  a  fellow  servant,  nor  engaged  in  what 
may  properly  be  denominated  a  common  serv- 
ice. The  relation  existing  between  them  was 
such  as  brings  the  case  clearly  within,  the 
rule  established  by  repeated  adjudications  of 
this  court  and  now  firmly  settled  in  the 
jurisprudence  of  the  state,  that  where  one 
servant  is  placed  by  his  employer  In  a  posi- 
tion of  subordination  to,  and  subject  to  the 
orders  and  control  of  another,  and  such  in- 
ferior servant,  without  fault  and  while  In 
the  discharge  of  his  duties,  is  Injured  by  the 
negligence  of  the  superior  servant  the  master 
is  liable  for  such  injury."  In  Bien  v.  St 
Louis  Transit  Company,  108  Mo.  App.  399, 
412,  83  S.  W.  986,  989,  the  court  said:  "The 
act  of  Dring  which  resulted  in  Bien's  Injury 
was  not  an  act  which  It  was  Drlng's  duty 
manually  to  perform,  but  one  which  It  was 
his  duty  to  order;  that  Is  to  say,  it  fell  with- 
in the  scope  of  his  superlntendency.  The  ex- 
act question  then  is:  Did  performance  of  it 
by  bis  own  hand  make  him  a  fellow  servant? 
If  It  is  to  have  a  logical  nature,  the  'dual  ca- 
pacity* doctrine  would  seem  to  require  that 
an  employe  who  Is  regarded  as  both  a  fellow 
servant  and  a  vice  principal  should  have  du- 
ties assigned  to  him  in  each  role.  The  doc- 
trine ought  not  to  take  effect  on  the  bare  in- 
cident of  a  superintendent  sua  sponte  and 
momentarily,  putting  his  hand  to  some  chore. 
•  •  •  If  Dring,  Instead  of  running  the  car 
out  of  the  way  himself,  contrary  to  his  duty 
and  habit,  had  ordered  another  man  to  do  It 
the  company's  liability  would  be  certain.  Is 
it  any  less  certain  because  Dring  ran  it;  It 
being,  as  stated,  a  duty  which  properly  he 
should  have  ordered  instead  of  performing? 
Unquestionably  not  according  to  decisions  in 
Missouri  on  Identical  facts."  See,  also,  Russ 
v.  Wabash  Western  Ry.  Co.,  112  Mo.  45,  20 
S.  W.  472,  18  L.  R.  A.  823;  C.  &  E.  I.  R.  R. 
Co.  v.  Klmmel,  221  111.  547,  77  N.  B.  936.  It 
cannot  be  contended  that  Ward  was  not  In 
charge  of  the  men;  that  he  did  not  control 
the  car,  its  movements,  and  speed;  that  he 
did  not  determine  when  It  should  be  used, 
when  it  should  start,  what  speed  It  should  at- 
tain, or  when  and  where  it  should  stop.  In 
the  performance  of  these  necessary  duties  he 
was  a  vice  principal.  It  was  under  his  di- 
rection that  the  car  attained  a  reckless  and 
dangerous  rate  of  speed  downgrade  and  in 
the  face  of  an  approaching  train,  of  which 
he  had  knowledge.  Had  he  ordered  one  of 
the  men  to  suddenly  stop  the  car,  without  any 
warning  to  or  knowledge  of  the  others,  his 
act  would  certainly  have  been  that  of  a  vice 
principal,  and  not  that  of  a  fellow  servant 
We  fall  to  see  that  he  changed  his  relation 
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to  the  appellant  or  respondent  by  personally 
applying  the  brake.  Instead  of  directing  one 
of  the  men  to  do  so.  If  he  was  not  a  vice 
principal  in  charge  of  the  men  and  car,  then 
they  were  without  any  vice  principal  in  con- 
trol as  the  representative  of  the  master,  a 
condition  which  could  not  be  assumed  to 
have  existed  and  certainly  ought  not  to  have 
been  tolerated.  The  former  holdings  of  this 
court,  made  In  kindred  cases,  are  directly 
contrary  to  the  position  of  appellant  and  the 
cases  which  it  has  cited.  See  McDonough  v. 
Great  Northern  Ry.  Co.,  15  Wash.  244,  46 
Pac.  834;  Nelson  v.  Willey  Steamship  &  Nav. 
Co.,  26  Wash.  548,  67  Pac.  237;  O'Brien  v. 
Page  Lumber  Company,  89  Wash.  537,  82 
Pac  114 ;  Woods  v.  Globe  Navigation  Co.,  40 
Wash.  876,  82  Pac.  401 ;  Dossett  v.  St.  Paul 
&  Tacoma  Lumber  Co.,  40  Wash.  276,  82 
Pac.  273;  Comrade  v.  Atlas  Lumber  &  Shin- 
gle Co.,  44  Wash.  470,  87  Pac.  517.  In  the 
case  last  mentioned  an  engineer,  without  giv- 
ing the  usual  warning,  started  the  machinery 
In  a  sawmill,  while  the  plaintiff,  a  saw  flier 
who  was  performing  his  duties,  was  in  a  dan- 
gerous position.  It  was  contended  that  the 
negligence  of  the  engineer  was  that  of  a  fel- 
low servant,  but  this  court  said:  It  was 
customary  for  the  appellant,  by  Its  engineer, 
to  give  a  signal  by  two  blasts  of  a  steam 
whistle  shortly  before  starting  the  mill,  and 
In  fact,  it  was  its  duty  to  give  some  such 
warning  so  that  its  employes  might  remove 
themselves  from  positions  of  danger  in  which 
they  might  happen  to  be  placed.  In  giving 
this  warning  the  engineer  was  performing  a 
nondelegable  duty  of  the  master,  thus  dis- 
charging the  duties  of  its  vice  principal. 
This  being  true,  his  negligence  was  that  of 
the  master."  Appellant  also  cites  Grim  v. 
Olympla  Light  &  Power  Co.,  42  Wash.  110, 
84  Pac.  635,  in  support  of  its  contention  that 
Ward  and  the  respondent  were  fellow  serv- 
ants. The  facts  in  that  case  are  not  at  all 
similar  to  those  now  under  consideration. 
There  two  motormen  were  co-employes  with- 
out authority  the  one  over  the  other,  although 
they  were  expected  to  consult  together,  while 
here  Ward  had  undoubted  authority,  superin- 
tendence, and  control  over  the  respondent 
Tills.  It  could  not  be  reasonably  contended 
that  Tills  had  any  connective  or  controlling 
influence  over  Ward  arising  out  of  consocia- 
tion of  duties.  He  was  completely  under 
Ward's  commands,  and  It  is  not  at  all  doubt- 
ful that  any  attempt  on  his  part  to  assume 
control  over  Ward  or  give  him  directions 
would  have  resulted  In  loss  of  employment,  a 
result  not  possible  in  the  Grim  Case.  After 
a  careful  examination  of  all  Instructions, 
both  those  requested  and  those  refused,  up- 
on which  the  appellant  has  predicated  its  as- 
signments of  error,  we  hold  that  those  giv- 
en correctly  stated  the  law  applicable  to 
the  pleadings  and  evidence,  and  that  no  error 
was  committed  in  the  refusal  of  those  re- 
quested. 

The  Jury  returned  a  verdict  for  $26,086 


damages.  Upon  the  hearing  of  appellant's 
motion  for  a  new  trial,  the  trial  court  requir- 
ed the  respondent  to  remit  $6,085  thereof, 
or  submit  to  a  new  trial.  This  remission  be- 
ing made,  final  judgment  was  entered  for 
$20,000.  The  appellant  now  contends  that 
the  judgment  is  still  excessive,  that  It  should 
not  be  permitted  to  stand,  and  that  this  court 
should  now  grant  a  new  trial  by  reason  of 
excessive  damages  awarded  under  the  in- 
fluence of  passion  and  prejudice.  The  undis- 
puted evidence  shows  that  the  respondent 
was  43  years  of  age,  in  good  health,  earning 
$2.25  per  day;  that  he  was  most  seriously 
injured;  that  the  loaded  car  ran  over  him, 
dislocating  a  vertebra;  that  he  is  paralyzed 
from  his  hips  downward;  that  he  has  com- 
pletely lost  control  of  his  bowels,  urinary 
and  other  organs;  that  he  has  been  confined 
to  his  bed  since  the  accident,  and  will  be 
during  the  remainder  of  his  life ;  that  he  has 
sustained  other  Injuries;  that  he  has  suffer- 
ed and  will  continue  to  suffer  intensely ;  that 
bis  condition  Is  such  as  to  require  the  con* 
stant  attendance  of  a  nurse  and  the  frequent 
services  of  a  physician;  and  that,  although 
he  is  in  this  unfortunate  condition,  he  may 
live  the  expected  period  for  a  man  of  bis 
age.  Be  is  absolutely  helpless,  and  It  is  dif- 
ficult to  understand  how  he  could  be  more 
seriously  injured  and  continue  to  live.  There 
in  no  dispute  of  the  evidence  of  respondent 
and  his  physician  as  to  the  nature  or  extent 
of  his  injuries.  Bearing  in  mind  the  fact 
that  the  trial  court  has  already  made  a  re- 
duction of  $6,085,  we  do  not  feel  justified  in 
disturbing  the  judgment  or  holding  it  exces- 
sive. 

The  appellant  has  also  based  an  assign- 
ment of  error  upon  the  refusal  of  the  trial 
court  to  grant  It  a  continuance  upon  its  mo- 
tion made  at  the  opening  of  the  trial,  and 
supported  by  affidavits.  We  have  carefully 
examined  the  motion  and  affidavits,  but  fail 
to  find  that  the  court  abused  its  discretion  or 
committed  any  error  in  this  regard. 

The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  DUNBAR,  RUDKIN, 
and  FULLERTON,  JJ.,  concur.  MOUNT  and 
ROOT,  JJ,  took  no  part 


SPOKANE,  P.  ft  S.  RT.  CO.  v.  BALLINGER 
et  ux. 

(Supreme  Court  of  Washington.  Oct  14,  1908.) 

1.  Railroads— Right  or  Wat  Agreement — 
Option — Acceptance. 

Defendants  on  December  26,  1006,  signed 
an  agreement,  in  consideration  of  $1  paid  and 
$809  to  be  paid  on  the  execution  of  a  deed,  to 
convey  on  plaintiff's  written  request  within  six 
months  a  certain  right  of  way.  The  agreement 
authorized  plaintiff  to  enter  and  construct  its 
road  across  the  premises  in  the  meantime,  and, 
if  plaintiff  failed  to  exercise  the  option  to  pur- 
chase within  six  months,  the  agreement  should 
be  void.  Held,  that  the  effect  of  such  instru- 
ment as  an  option  was  not  changed  into  an 
agreement  to  sell  freed  from  the  conditions  of 
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the  option  as  to  time  and  payment  by  a  letter 
written  to  defendants  on  January  4,  1007,  noti- 
fying them  of  the  railroad  company's  election  to 
accept  such  agreement. 

2.  Sake— Time  or  Essence. 

An  option  for  the  conveyance  of  a  railroad 
right  of  way  authorized  the  railroad  company 
to  immediately  enter  and  construct  its  road,  and 
provided  that,  if  it  failed  to  exercise  the  option 
and  make  the  payment  agreed  upon  within  six 
months,  the  agreement  should  be  null  and  void. 
Held,  that  time  was  of  the  essence  of  such  con- 
tract, and  the  railroad  company,  having  failed 
to  exercise  the  option  by  making  the  prescribed 
payment  within  the  time,  could  not  compel  per- 
formance thereof,  though  it  had  entered  and  ex- 
pended much  money  in  construction. 

3.  Same— Condemnation. 

Where  a  railroad  company  failed  to  exer- 
cise an  option  for  a  right  of  way  within  the 
time  prescribed,  the  fact  that  it  had  expended 
much  money  in  construction  on  the  strip,  as  au- 
thorized by  the  agreement,  did  not  estop  the 
owners  from  declaring  the  option  forfeited ;  the 
railroad  company  being  entitled  to  save  such  ex- 
penditures by  exercising  its  right  of  eminent 
domain. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Miles  Poindexter,  Judge. 

Suit  by  the  Spokane,  Portland  &  Seattle 
Railway  Company  against  I.  J.  Balllnger  and 
wife.  Decree  for  complainant,  and  defend- 
ants appeal.   Reversed  and  dismissed. 

Merritt,  Oswald  &  Merrltt,  for  appellants. 
Cannon  &  Lee,  for  respondent. 

DUNBAR,  J.  This  is  an  action  to  compel 
specific  performance  of  an  agreement  for  the 
sale  and  purchase  of  a  railroad  right  of  way, 
entered  Into  by  appellants  and  respondent 
The  agreement  consists  of  a  right  of  way 
option  and  letter  of  acceptance.  The  right 
of  way  agreement  was  as  follows:  "In  con- 
sideration of  the  sum  of  one  dollar  to  us  In 
hand  paid,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  the  further  sum  of  eight 
hundred  ninety-nine  and  no-100  dollars,  to  be 
paid  on  the  execution  of  the  deed  hereinafter 
mentioned,  we  have  agreed,  and  by  these 
presents  do  agree,  on  written  request,  within 
six  months  from  date,  to  sell  and  convey  to 
the  Portland  and  Seattle  Railway  Company, 
a  Washington  corporation,  free  and  clear  of 
all  encumbrances  a  right  of  way  for  its  road 
over  and  across  [here  follows  description], 
and,  upon  payment  of  said  sum  of  nine  hun- 
dred dollars  ($000.00),  we  agree  to  make  a 
good  and  sufficient  deed  to  said  company  for 
said  right  of  way,  the  company  to  have  the 
right  to  enter  and  construct  its  road  across 
said  premises  in  the  meantime.  (Should  the 
said  company  fall  to  exercise  this  option  to 
purchase  said  right  of  way  within  six  [6] 
months  from  the  date  hereof,  then  this  agree- 
ment to  be  null  and  void.)  Said  company  to 
provide  one  surface  crossing  and  one  6-foot 
arch  for  the  passage  of  stock  under  the  track 
of  said  road,  this  agreement  as  to  the  arch 
subject  to  division  engineer's  approval.  In 
witness  whereof,  we  have  hereunto  subscrib- 
ed our  names  this  26th  day  of  December, 
1906.    I.  J.  Balllnger.    Elizabeth  Balllnger. 


In  presence  of  Geo.  I.  Hinckley."  This  right 
of  way  agreement  was  entered  into  on  the 
26th  day  of  December,  1906.  On  the  4th  of 
January,  1907,  the  respondent  sent  to  the  ap- 
pellants what  it  terms  its  acceptance  of  the 
option,  which  was  as  follows:  "Spokane, 
Washington,  January  4, 1907.  I.  J.  Balllnger, 
Esq.,  And  Elizabeth  Balllnger,  Cheney,  Wash- 
ington— Dear  Sir  and  Madam :  Referring  to 
right  of  way  agreement  made  with  each  of 
yon  on  December  28th,  1906,  by  which  you 
agree  to  convey  to  Portland  and  Seattle  Rail- 
way Company  a  right  of  way  over  the  west 
half  of  the  northwest  quarter  of  section  ten, 
the  east  half  of  the  northeast  quarter  of  sec- 
tion nine,  twenty-two,  forty-one.  On  behalf 
of  the  Portland  and  Seattle  Railway  Com- 
pany, I  beg  to  advise  you  that  the  same  is 
hereby  accepted  and  we  will  be  prepared  to 
make  payment  agreed  and  take  title  to  the 
right  of  way  strip.  Yours  truly,  W.  C.  Samp- 
son, Right  of  Way  Agent"  Upon  failure  to 
pay  the  amount  of  money  stipulated,  the  ap- 
pellants notified  the  respondent  that  it  (the 
respondent)  had  no  interest  in  the  land,  and 
demanded  possession  of  the  same.  The  re- 
spondent entered  into  the  possession  of  the 
land,  and  expended  a  large  amount  of  money 
in  constructing  the  road.  After  the  notifica- 
tion to  respondent  by  the  appellants  that  it 
had  no  further  interest  In  the  land,  the  re- 
spondent tendered  to  the  appellants  the  stip- 
ulated price  for  the  land  and  demanded  a 
deed,  which  was  refused.  This  action  was 
commenced  in  August,  1907,  by  the  respond- 
ent to  procure  a  restraining  order  by  which 
appellants  were  restrained  from  Interfering 
with  respondent's  possession  of  said  real  es- 
tate and  constructing  a  railroad  thereon. 
The  trial  court  found,  among  other  things, 
the  agreements  as  set  forth  above;  that 
time  was  not  of  the  essence  of  the  contract 
for  the  purchase  and  sale  of  said  lands ;  that 
respondent  was  entitled  to  the  exclusive  pos- 
session of  said  right  of  way  strip,  and  to  a 
specific  performance  of  the  contract  Judg- 
ment was  entered  In  accordance  with  these 
findings,  and  appeal  followed. 

The  trial  court  evidently  based  its  Judg- 
ment on  the  assumption  that  the  acceptance 
of  the  option  by  the  respondent  changed  the 
transaction  between  the  parties  from  an  op- 
tion to  an  agreement  to  sell,  binding  upon 
both  parties  to  the  agreement  and  enforceable 
by  either,  and  that  this  acceptance  by  the  re- 
spondent destroyed  and  annulled  the  condi- 
tions of  the  option  contract,  else  it  could  not 
have  found  that  the  payment  of  the  purchase 
price  was  not  a  condition  precedent  and  that 
time  was  not  of  the  essence  of  the  contract 
In  this  we  think  the  court  erred.  An  option 
is  a  common  and  familiar  method  of  secur- 
ing the  right  to  buy  land,  the  purchaser  pay- 
ing a  certain  amount  with  the  privilege  of 
forfeiting  that  amount  If  he  does  not  see  fit 
to  pay  the  full  purchase  price  agreed  upon  on 
or  before  a  stipulated  time.  The  conditions  are 
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plain  and  easily  understood,  if  the  purchase 
price  Is  paid  or  tendered  within  the  time 
specified,  the  obligation  of  the  vendor  is  to 
give  a  deed.  If  it  Is  not,  no  obligation  what- 
ever rests  upon  him.  The  limitation  has 
been  fixed  by  the  parties,  and  it  is  as  bind- 
ing as  any  statutory  limitation.  It  is  diffi- 
cult to  see  how  the  plain  provisions  of  this 
option  contract  could  be  annulled  by  the  an- 
nouncement by  the  respondent  that  the  agree- 
ment was  accepted.  Most  certainly  It  was 
accepted  when  the  $1  consideration  was  paid 
and  the  agreement  to  sell  upon  certain  con- 
ditions was  executed  by  the  appellants.  Can 
It  be  that  the  mere  notification  of  acceptance 
stripped  away  all  the  appellants'  rights  under 
the  contract,  and  left  them  nothing  in  re- 
turn? The  contract  specially  provides  that, 
should  the  said  company  fall  to  exercise  the 
option  to  purchase  the  right  of  way  within 
six  months,  the  agreement  should  be  null  and 
void.  This  certainly  made  time  the  essence 
of  the  contract,  if  time  can  be  made  the  es- 
sence of  a  contract  Now,  what  Is  meant  by 
the  words  "fall  to  exercise,"  etc.?  This  ques- 
tion is  answered  by  the  respondent  in  its 
note  of  acceptance,  viz.,  that  it  would  be  pre- 
pared to  make  the  payment  agreed  and  take 
title.  There  Is  nothing  to  Indicate  that  it 
would  accept  some  of  the  conditions  of  the 
option  contract  and  abrogate  others;  but  it 
accepted  them  all.  It  seems  to  us  that  this 
letter  of  acceptance  neither  added  to  nor 
took  away  anything  from  the  contract,  and 
was  certainly  entirely  useless.  But  If  it  was 
necessary  by  its  reference  to  the  contract  and 
Its  acceptance  of  the  conditions  therein  ex- 
pressed, It  must  be  held  to  have  accepted  all 
the  conditions  of  the  contract,  and  that  is  all 
there  is  in  this  case.  The  respondent  entered 
into  an  option  agreement  to  pay  a  particular 
price  at  a  definite  time,  and  It  allowed  the 
time  to  expire.  The  appellants'  contention  is 
plainly  sustained  by  the  authorities  cited, 
viz. :  Neeson  v.  Smith  (Wash.)  92  Pac.  131 ; 
Waterman  v.  Banks,  144  U.  8.  394,  12  Sup. 
Ct.  646,  86  L.  Ed.  479;  Lockman  v.  Ander- 
son, 116  Iowa,  236,  89  N.  W.  1072 ;  Pollock 
v.  Brookover,  60  W.  Va.  76,  68  S.  E.  796,  6  I* 
R.  A.  (N.  S.)  406;  and  many  other  cases. 
The  respondent  attempts  to  distinguish  these 
cases,  but  In  this  we  think  it  is  unsuccessful ; 
for,  while  in  some  of  the  cases  the  circum- 
stances were  of  necessity  different,  the  prin- 
ciples announced  sustain  the  appellants'  right 
to  forfeiture. 

Great  stress  is  placed  upon  the  fact  that 
appellants  suffered  the  respondent  to  enter  in- 
to possession  of  the  land  and  to  expend  a 
large  amount  of  money  thereon,  and  it  is 
claimed  that  for  this  reason  they  should  be 
estopped  from  demanding  a  strict  compli- 
ance with  their  contract  If  we  have  placed 
a  proper  construction  upon  the  contract  it 
follows  that  the  respondent  went  upon  this 
land  and  made  expenditures  at  its  own  per- 
il. This  may  be  a  hardship,  but  it  is  always 
a  hardship  for  a  person  purchasing  an  option 


to  lose  the  payment  when  the  option  expires. 
Sometimes  the  amount  paid  for  the  option 
is  small  and  sometimes  it  is  large,  but  this  is 
only  a  matter  of  degree.  The  legal  conse- 
quences are  always  the  same.  Possession 
can  in  no  way  change  the  conditions  of  the 
contract  in  reference  to  the  time  of  payment. 
That  was  a  matter  which  was  fixed  by  the 
contract  If  as  a  matter  of  accommodation  to 
the  respondent  the  appellants  allowed  It  to 
take  possession  of  the  land,  they  should  not 
not  now  be  deprived  of  any  right  they  have 
under  the  contract  We  think  there  is  no 
element  of  estoppel  shown  anywhere  in  the 
record;  and  neither  are  we  able  to  discern 
any  special  hardship  in  the  case.  «The  re- 
spondent need  not  lose  its  expenditures,  but, 
failing  to  perform  the  conditions  of  the  con- 
tract it  must  be  relegated  to  the  exercise  of 
the  right  of  eminent  domain,  if  it  desires  the 
possession  of  the  land. 

The  judgment  will  be  reversed,  and  the  ac- 
tion dismissed,  with  costs  to  the  appellants. 

FULLERTON,  CROW,  ROOT,  and  RUD- 
,KIN,  JJ.,  concur.  HADLEY,  a  J.,  and 
MOUNT,  J.,  not  sitting. 


FINN  v.  YOUNG. 

(Supreme  Court  of  Washington.  Oct.  14,  1908.) 

Pabtkebshtp  —  Rights  Inter  Si  —  Fraud  — 
Damages. 

Where  defendant,  concealing  from  plaintiff 
that  he  had  given  C-  an  option  to  buy  their 
partnership  property  for  $35,000,  and  making 
false  representations,  bought  of  plaintiff  his  half 
interest  on  a  much  lower  basiB,  not  only  was 
the  instruction  that  plaintiff's  measure  of  dam- 
ages was  the  difference  between  the  amount 
plaintiff  received  of  defendant  and  one-half  of 
what  C.  paid  defendant  not  open  to  the  objec- 
tion that  it  did  not  state  the  true  rule  of  dam- 
ages claimed  by  defendant  to  be  the  difference 
between  the  actual  value  of  plaintiff's  interest 
and  its  value  under  tbe  facts  represented,  the 
instruction  in  effect  stating  the  rule  of  damages 
claimed,  but,  even  if  it  did  not  conclusively  ap- 
pear that  $36,000  was  the  actual  value  of  the 
property,  a  fiduciary  relation  existed  between 
the  parties,  and  plaintiff  was  entitled  to  half  of 
any  profits  made  from  the  sale. 

Appeal  from  Superior  Court  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  W.  A.  Finn  against  C.  W.  Young. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Peters  &  Powell,  for  appellant  W.  E. 
Crews  and  J.  R.  Poland,  for  respondent. 

DUNBAR,  J.  This  action  was  brought  by 
the  plaintiff,  W.  A.  Finn,  against  the  defend- 
ant C.  W.  Young.  The  plaintiff  alleges,  in 
substance,  that  he  and  the  defendant  were  co- 
partners, doing  business  at  Shakan,  Alaska ; 
that  during  the  time  the  partnership  existed 
he  was  at  Shakan  attending  to  the  business 
there,  and  defendant  was  attending  to  the 
business  matters  at  other  places;  that  during 
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the  time  the  partnership  existed  he  executed 
-an  optional  agreement  with  one  Carroll,  sub- 
ject to  confirmation  of  the  defendant,  for  the 
sale  of  the  property,  $20,000  for  the  location, 
and  Invoice  price  for  the  logs  and  lumber  and 
merchandise;  that  Carroll  took  that  optional 
agreement  to  Seattle,  and  subsequently  notified 
him  that  the  agreement  was  not  confirmed 
by  the  defendant;  that  subsequent  to  that 
time,  and  without  his  knowledge  of  the  facts, 
the  defendant,  with  the  intent  and  purpose 
of  cheating  and  defrauding  him,  wrongfully 
and  fraudulently  executed  an  agreement  with 
Carroll  for  the  purchase  of  the  property, 
whereby  Carroll  agreed  to  pay  the  sum  of 
$35,000  .for  the  property;  that,  after  the  de- 
fendant entered  Into  that  optional  agreement 
with  Carroll,  he  wrongfully  and  fraudulently 
concealed  the  fact  from  him  that  he  bad  en- 
tered into  such  an  agreement,  and  that  he 
wrongfully  and  fraudulently  informed  him 
that  the  agreement  with  Carroll  for  the  pur- 
chase of  the  property  was  the  same  that  had 
been  entered  into  or  had  been  first  given,  ex- 
cept that  the  time  for  the  option  had  been 
extended  to  90  instead  of  60  days;  that  the 
defendant  wrongfully  concealed  the  fact  from 
him  that  he  had  executed  an  optional  agree- 
ment with  the  purchaser,  Carroll,  for  a  price 
largely  in  excess  of  the  first  optional  agree- 
ment; that  he  went  to  Shakan,  Alaska,  and 
informed  him  that  the  agreement  was  for  the 
same  amount,  and  that  it  was  his  opinion  that 
Carroll  would  not  take  up  the  agreement, 
represented  to  him  that  he  had  knowledge  and 
information  from  Carroll  that  he  would  not 
take  up  the  agreement  and  consummate  the 
sale,  and  wrongfully  concealed  the  amount  of 
the  second  optional  agreement  from  the  plain- 
tiff In  the  case.  These  allegations  of  fraud 
•  upon  the  part  of  the  defendant  are  all  denied 
by  the  answer.  Upon  these  issues  the  case 
went  to  trial,  and  the  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $7,000.  There 
were  some  other  allegations  In  the  complaint 
in  relation  to  other  claims  against  defendant, 
but  they  seem  to  have  dropped  out  of  the  case, 
and  are  not  pertinent  Issues  here.  Judgment 
was  rendered  for  $7,000,  and  appeal  followed. 

There  are  three  assignments  of  error,  but 
they  all  really  hinge  upon  the  first  assign- 
ment, viz.,  this  charge  or  Instruction  to  the 
jury:  "I  charge  you,  gentlemen,  that  the 
measure  of  damages  in  this  case,  in  case  you 
find  for  the  plaintiff,  is  the  difference  between 
the  amount  Finn  received  from  Young  and 
one-half  of  what  Carroll  paid  for  the  prop- 
erty." This  the  appellant  objects  to  as  not 
being  the  proper  measure  of  damages,  but 
Insists  that  the  true  rule  of  damages  Is  the 
difference  between  the  actual  value  of  Finn's 
half  Interest  and  its  value  under  the  facts  as 
represented;  and  an  extended  argument  is 
made  on  this  proposition  with  the  citation  of 
many  authorities.  It  seems  to  us  that  the  con- 


troversy which  appellant  raises  is  one  over 
terms  and  definitions  rather  than  the  applica- 
tion of  any  legal  principle,  and  that,  when 
the  court  charged  the  jury  that  "the  measure 
of  damages  in  this  case  •  *  •  is  the 
difference  between  the  amount  Finn  received 
from  Young  and  one-half  of  what  Carroll  paid 
for  the  property,"  he  did  in  effect  Instruct 
them  that  the  measure  of  damages  was  the 
difference  between  the  actual  value  and  the 
value  under  the  facts  represented;  for  the 
actual  value  was  the  market  value  as  in- 
dicated by  the  sale  to  Carroll,  and  its  value 
under  the  facts  represented  was  what  plain- 
tiff received  from  defendant  for  It  If  A  and 
B.  own  a  horse  which  is  actually  worth  $200 
In  the  market,  and  which  unknown  to  A.  has 
been  sold  by  B.  for  $200,  and  B.  fraudulently 
represents  to  A.  that  the  horse  Is  worth  only 
$100,  and  fraudulently  prevails  upon  A.  to  sell 
him  the  horse  for  $100,  the  result  Is  that  A. 
receives  $50  for  his  share  in  the  horse,  where- 
as, had  It  not  been  for  the  fraud  perpetrated 
upon  him,  be  would  have  received  $100.  In 
other  words,  he  loses  or  is  damaged  $50,  and 
$50  represents  the  difference  between  the 
amount  he  received  from  B.  and  the  amount 
that  B.  received  for  a  half  Interest  in  the 
horse;  or,  stated  differently,  It  represents  the 
difference  between  the  actual  value  and  the 
represented  value.  That  Is  exactly  the  case 
here ;  for,  after  any  amount  of  talk  and  argu- 
ment has  been  Indulged  In,  the  obvious  fact 
remains  that,  if  the  fraud  had  not  been  per- 
petrated upon  the  respondent,  instead  of  re- 
ceiving $10,500  for  his  half  interest  in  the 
business,  he  would  have  received  one-half  of 
$35,000  or  $17,500.  His  damage  then  by  rea- 
son of  the  fraud  was  $7,000,  the  amount  found 
by  the  jury.  Even  if  it  did  not  conclusively 
appear  that  $35,000  was  the  actual  value,  a 
fiduciary  relation  existed  between  the  re- 
spondent and  appellant,  and  the  respondent 
was  entitled  to  any  profit  that  might  be  made 
by  reason  of  the  sale.  The  fact  that  appel- 
lant offered  to  give  the  respondent  $500  if 
Carroll  returned  to  take  up  the  option  does 
not  help  the  appellant  in  our  estimation. 
From  the  testimony  It  is  easy  to  gather  that 
this  offer  was  made  for  the  purpose  of  con- 
summating the  fraud  by  convincing  the  re- 
spondent that  he  bad  no  hope  that  Carroll 
would  "show  up,"  as  he  termed  It. 

Some  suggestion  is  made  by  appellant  that 
there  should  have  been  an  action  for  account- 
ing and  for  a  reinstating  of  respondent  in 
the  business.  But  no  issue  of  this  kind  is 
raised  In  the  pleadings,  and  it  would  have 
been  impossible  under  the  circumstances,  as 
the  fraud  was  not  discovered  in  time  to  give 
relief  In  such  a  form  of  action. 

Affirmed. 

HADLEY,  O.  J.,  and  RUDKIN,  MOUNT, 
and  ROOT,  JJ.,  concur. 
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JASPER  v.  BUNKER  HILL  ft  SULLIVAN 

MINING  ft  CONCENTRATING  CO. 
(Supreme  Court  of  Washington.  Oct  15,  1908.) 

1.  Masteb  and  Servant— Injurt  to  Servant 
—Assumption  of  Risk— Question  fob  Jury. 

Whether  an  employe,  injured  while  repla- 
cing pulleys  on  machinery  used  to  separate  the 
ore  from  the  quartz,  assumed  the  risk  of  danger, 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  H  1068-1088.] 

2.  Same  — Vice  Principal  —  Question  for 
Jurt. 

Whether  an  employe,  by  whose  negligence 
another  employe  was  injured,  was  a  vice  prin- 
cipal, thereby  rendering  his  employer  liable,  held, 
under  the  evidence,  for  the  jury. 

Pd.  Note.— For  cases  in  point  see  Cent  Dig. 
84,  Master  and  Servant  8i  1051-1067.] 

8.  Same— Obligation  of  Master  to  Furnish 

Safe  Appliances. 

A  master  must  provide  his  servant  with 
reasonably  safe  appliances,  and  keep  the  same 
in  reasonably  safe  condition,  and  whether  this 
duty  has  been  performed  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  8  1011.] 

4.  Same. 

Where  an  employe  was  injured  by  the  fore- 
man's use  of  a  defective  rope,  the  fact  that  the 
foreman  did  not  select  the  rope,  but  sent  a  fel- 
low employe  to  get  it,  did  not  relieve  the  em- 
ployer from  liability,  for  it  was  used  by  the 
foreman,  who  was  bound  to  inspect  it. 

5.  Same— Negligence — Question  fob  Jury. 

In  an  action  for  injuries  to  an  employe 
while  replacing  belts  on  machinery,  the  question 
whether  the  foreman  negligently  used  a  defective 
rope  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1051-1067.] 

Appeal  from  Superior  Court  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  Martin  Jasper  against  the  Bunk- 
er Hiil  ft  Sullivan  Mining  ft  Concentrating 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Robertson  ft  Rosenhaupt  for  appellant 
Myron  A  Folsom,  for  respondent 

DUNBAR,  J.  Plaintiff  was  employed;  and 
had  been  for  several  years,  as  a  jig  tender 
In  the  defendant's  concentrating  plant  at 
Kellogg,  Idaho.  A  jig  Is  a  piece  of  machin- 
ery which  separates  the  ore  from  the  quartz. 
The  complaint  alleges  that  Knut  Home  was 
the  defendant's  general  foreman,  with  full 
power  of  direction,  etc.;  that  on  the  20th 
of  April,  1905,  while  separating  ore  by  use 
of  these  Jigs,  there  being  a  great  number  in 
the  mill,  the  belt,  by  reason  of  the  negligent 
construction  of  said  machinery,  came  off  the 
line  shaft  pulley  at  jig  No.  18;  that  the 
foreman  directed  plaintiff  to  take  his  place 
where  the  belt  was  on  the  local  pulley  at 
jig  No.  18,  and  to  hold  the  belt  onto  said 
pulley  while  he,  the  foreman,  attempted  to 
replace  the  belt  upon  the  line  shaft  pulley, 
and,  briefly,  that  he  obeyed  orders ;  that  the 
foreman  negligently  used  an  old,  frayed  rope 
that  was  too  long,  and  undertook  to  replace 
the  belt  while  the  machinery  was  running  at 


full  speed ;  that  the  rope  became  entangled 
in  the  belt  and  gearing,  and,  catching  plain- 
tiff's arm,  caused  him  to  be  severely  Injur- 
ed; and  asked  for  judgment  In  the  sum  of 
$4,000.  The  answer,  In  effect  denied  that 
Home  was  a  vice  principal,  but  alleged  that 
he  was  a  mere  night  boss,  and  at  the  time  a 
fellow  servant;  denied  that  the  machinery 
or  appliances  were  in  any  way  defective,  and 
pleaded  assumption  of  risk  by  plaintiff.  On 
the  conclusion  of  all  the  testimony,  the  court 
took  the  case  from  the  Jury  and  entered  judg- 
ment for  defendant 

From  the  remarks  of  the  court  made  in 
disposing  of  the  case,  It  is  apparent  that  it 
acted  on  the  assumption  that  the  appellant 
had  assumed  the  risk  of  the  dangers  of  the 
situation.  The  pertinent  testimony  in  this 
case  is  not  very  voluminous,  and  we  have 
examined  it  carefully,  and  from  such  exam- 
ination conclude  that  it  was  peculiarly  a 
proper  case  for  submission  to  a  Jury.  Cer- 
tainly if  the  testimony  of  the  appellant  was 
true  that  he  was  ordered  by  the  foreman  to 
take  the  position  that  he  did  take;  that  he 
relied  upon  the  foreman's  ordering  the  ma- 
chinery slowed  down,  as  he  testified  was  the 
custom ;  that  an  unsafe  appliance,  viz.,  a 
frayed  out  rope  that  was  dangerously  long 
was  used  by  the  foreman  without  appellant 
knowing,  at  the  time,  what  kind  of  a  rope 
was  being  used — it  is  difficult  to  see  how  the 
doctrine  of  assumption  of  risk  can  be  ap- 
plied. The  testimony  is  absolutely  conflict- 
ing as  to  the  powers  of  the  foreman,  or  night 
boss  as  he  is  termed  by  the  respondent  If 
the  testimony  of  the  appellant  is  true,  there 
is  no  question  but  that  Home  was  a  vice 
principal,  although  we  are  not  prepared  to 
say  that  the  converse  would  be  true,  con-, 
ceding  the  truthfulness  of  the  testimony  of 
the  respondent.  But  In.  any  event  it  cannot 
be  said  that  it  was  established  as  a  matter  of 
law  that  Home  was  not  a  vice  principal. 
The  same  may  be  said  as  to  the  condition  of 
the  rope  which  was  used.  According  to  the 
testimony  of  the  appellant,  the  rope  was 
dangerously  long,  and' was  frayed  and  ravel- 
ed, making  it  liable  to  be  caught  by  rapidly 
revolving  machinery,  while,  even  according 
to  the  testimony  of  the  respondent,  the  rope 
was  at  least  susceptible  of  honest  criticism. 
What  we  said  In  Shea  v.  Seattle  Lumber 
Company  (Wash.)  91  Pac.  623,  applies  with 
special  force  to  this  case.  There  the  plaintiff 
was  injured  by  reason  of  the  breaking  of  a 
stick  which  he  used  in  clearing  out  the  saw, 
and  it  was  said:  "It  is  elementary  law  that 
it  is  the  duty  of  a  master  to  provide  his  serv- 
ant with  reasonably  safe  machinery,  tools, 
and  appliances  with  which  to  perform  the 
work  required  of  him,  and  also  to  keep  the 
same  in  reasonably  safe  condition.  Wheth- 
er the  stick  used  met  this  requirement  was 
a  question  of  fact  to  be  submitted  to  the 
Jury." 

It  is  respondent's  contention,  however,  that 
the  foreman  did  not  select  the  rope,  but  that 
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he  sent  one  who  it  is  claimed  was  a  fellow 
servant  to  get  the  rope.  Conceding  this  to  be 
true,  It  was  the  foreman  who  actually  used 
the  rope,  and  it  cannot  be  questioned  that 
his  was  the  duty  of  Inspection.  The  same 
conflict  appears  In  relation  to  the  alleged  di- 
rection given  to  the  appellant  by  Home.  On 
that  subject  the  appellant  testified:  "He  came 
to  me,  and  he  said:  'Martin,  there  is  a  belt 
off  over  yonder.  I  will  go  up  and  run  it 
on,  and  I  want  you  to  hold  it  on  that  loose 
pulley,'  and  I  says,  'All  right,  sir*";  while 
Home  testifies  that  he  gave  appellant  no  or- 
ders whatever,  that  he  had  not  spoken  to 
him  that  evening,  and  that  he  did  not  know 
that  he  was  assisting  in  any  way  in  getting 
him  j  the  pulley.  If  this  were  true,  and  ap- 
pellant was  a  mere  volunteer  or  meddler,  of 
course  he  cannot  recover;  but  assuredly 
this  is  a  question  wbich  must  be  determined 
by  the  Jury.  The  same  direct  conflict  of  tes- 
timony is  found  in  relation  to  the  ordinary 
appliances  used  in  other  mills  for  replacing 
belts.  And  so,  without  further  particulariz- 
ing, every  pertinent  question,  tending  to  es- 
tablish or  disprove  negligence  on  the  part  of 
the  respondent  or  assumption  of  risk  on  the 
part  of  appellant,  was  met  by  a  sharp  con- 
flict of  testimony.  The  frank  admission  by 
the  appellant  that  he  had  worked  for  sever- 
al years  as  a  Jig  tender  for  respondent  was 
about  the  only  undisputed  fact  in  the  case, 
and  this  familiarity  with  the  business,  taken 
in  consideration  with  the  other  facts,  as 
claimed  by  the  appellant,  that  he  did  not 
know  the  character  of  the  rope  which  was 
used,  and  that  he  relied  upon  the  foreman 
slowing  the  machinery  down,  is  not  suffi- 
cient, we  think,  to  establish  assumption  of 
risk  as  a  matter  of  law. 

It  Is  urged  by  the  appellant  that,  if  this 
court  finds  error  in  the  trial  court  to  such 
an  extent  that  the  Judgment  will  be  revers- 
ed, the  case  should  be  submitted  to  the  jury 
only  as  to  the  extent  of  damages.  But  were 
we  to  do  this,  we  would  commit  the  same  er- 
ror that  the  learned  trial  Judge  did,  viz.,  a 
determination  of  questions  of  fact  wbich 
can  only  be  appropriately  determined  by  the 
Jury. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  Instructions 
to  grant  a  new  trial. 

HADLET,  C.  J.,  and  CROW,  MOUNT,  and 
ROOT,  JJ.,  concur.  FULLERTON  and  RUD- 
KIN,  JJ.,  not  sitting. 


CABLE  v.  SPOKANE  ft  INLAND  EMPIRE 
R.  CO.  (two  cases). 

(Supreme  Court  of  Washington.   Oct.  16,  1908.) 

1.  Railroads  —  Injuries  to  Persons  at 
Crossings— Duty  to  Look  and  Listen. 
A  person  about  to  cross  the  track  of  a 
srenm  railway,  or  an  interurban  electric  rail- 
way, on  wbich  trains  are  customarily  operated 


at  a  high  speed,  must  stop,  look,  and  listen,  un- 
less such  acts  would  avail  nothing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  41,  Railroads,  §§  1043-1056.] 

2.  Same — Contributory  Negligence. 

Where  persons  approaching  an  electric  rail- 
way crossing  saw  a  train  approaching,  but  sap- 
posed  that  it  was  a  local  train  which  would  stop 
at  a  station  which  it  would  pass  shortly  before 
reaching  the  crossing,  while  in  fact  it  was  an 
express  which  did  not  stop  there,  and  they  drove 
on  the  crossing  without  stopping,  and  collided 
with  the  train,  they  were  negligent,  and  a  recov- 
ery for  their  Injuries  was  barred. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  *|  1080, 1081.] 

8.  Sake. 

Where  a  person  of  years  of  discretion  ap- 
proached a  railway  crossing  with  her  father, 
who  was  driving,  it  was  incumbent  on  her,  as 
well  as  on  him,  to  stop,  look,  and  listen,  and 
where  she  did  not  try  to  stop  the  horse,  or 
have  her  father  do  so,  or  attempt  to  do  anything 
to  protect  herself,  and  was  not  prevented  from 
doing  so,  her  recovery  for  injuries  caused  by 
collision  at  the  crossing  is  barred. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1056.] 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A  Huneke,  Judge. 

Death  action  by  Alma  Cable,  administra- 
trix of  Rufus  E.  Cable,  against  the  Spokane 
&  Inland  Empire  Railroad  Company,  and 
personal  injury  action  by  Sadie  Cable,  a 
minor,  by  John  H.  Marks,  her  guardian  ad 
litem,  against  the  same  defendant  Judg- 
ments of  dismissal,  and  plaintiff  in  each 
case  appeals.  Affirmed. 

Adler  C.  Clausen  and  Samuel  T.  Crane, 
for  appellant  Graves,  Kizer  &  Craves,  for 
respondent 

ROOT,  J.  These  two  actions  arose  out  of 
the  same  occurrence,  and  may  be  disposed  of 
in  one  opinion.  One  was  an  action  brought 
by  Alma  Cable,  as  administratrix  of  the  es- 
tate of  Rufus  E.  Cable,  who  was  killed  by  a 
collision  with  the  cars  of  the  respondent 
at  an  interurban  railway  crossing,  and  the 
other  was  by  Sadie  Cable,  a  minor,  brought 
by  her  guardian  for  injuries  sustained  at  the 
time  of  said  accident.  Each  case  was  with- 
drawn from  the  jury,  and  judgment  of  dis- 
missal entered  by  the  court 

The  facts  were  about  these:  Respondent 
operates  an  electric  railway  between  Spo- 
kane, Wash.,  and  Coeur  dAlene,  Idaho.  Up- 
on Its  line  is  a  station  known  as  "Spokane 
Bridge,"  located  18  miles  east  of  Spokane. 
Rufus  Cable  lived  near  this  station.  On  the 
day  of  the  accident  he  was  to  take  his 
daughter,  appellant  Sadie  Cable,  aged  17 
years,  to  this  station,  where  she  was  to 
board  the  train  of  respondent  for  Spokane. 
The  train  which  caused  the  accident  is 
known  as  the  "Flyer,"  and  does  not  make 
stops  at  this  station.  On  the  day  In  ques- 
tion it  was  late,  and  a  special  had  gone  by 
somewhere  near  the  time  that  the  Flyer 
usually  passed  Spokane  Bridge.  Prior  to 
the  coming  of  the  train,  Cable  and  two 
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daughters  and  another  person  were  driving 
about  the  neighborhood  in  an  open  buggy. 
When  the  train  was  about  a  half  a  mile 
from  the  station  of  Spokane  Bridge,  these 
people  were  in  their  buggy  visiting  with  a 
neighbor  about  one-sixth  of  a  mile  from  the 
crossing,  which  crossing  Is  about  175  feet 
west  of  the  station.  The  train  was  coming 
from  the  east  Decedent  and  his  party  sup- 
posed it  was  a  local  train  which  made  stops 
at  this  station,  and  they  Immediately  drove 
toward  the  station,  In  order  that  the  young 
lady  might  board  the  train.  They  drove  at  a 
brisk  trot  until  the  horse  was  nearly  to  the 
track,  when  It  slowed  into  a  walk,  and  at 
this  moment  reared,  and,  as  It  came  down, 
struck  against  the  side  of  one  of  the  three 
oars  of  the  train,  which  at  that  moment 
dashed  by.  Rufus  Cable  received  injuries 
from  which  he  died  the  next  day,  and  the 
appellant  Sadie  Cable  was  seriously  injured. 
Appellants  claim  that  the  people  In  the  buggy 
supposed  the  train  to  be  the  local,  and  that 
It  would  stop  at  the  station.  Sadie  Cable 
testifies  that  she  looked  when  they  were  some 
distance  from  the  crossing,  and  did  .not  see 
the  train  coming.  There  was  evidence  of  the 
presence  of  certain  freight  cars  upon  the 
side  track,  and  of  certain  buildings,  cord 
wood,  and  small  trees  which,  to  a  certain 
extent,  obscured  the  view.  The  evidence 
showed,  however,  that  all  these  parties  knew 
that  the  train  was  coming,  and  that,  If  the 
horse  had  been  stopped  shortly  before  reach- 
ing the  track,  they  could  have  both  heard 
and  seen  the  approaching  train. 

It  Is  contended  by  appellants  that  respond- 
ent was  negligent  In  running  Its  train  at  too 
high  a  speed,  and  In  not  whistling  or  sound- 
ing bells,  or  otherwise  giving  suitable  warn- 
ing of  Its  approach.  There  was  considerable 
conflict  in  the  evidence  as  to  these  matters; 
but,  assuming  that  the  railway  company  was 
negligent,  we  will  take  up  the  question  of 
contributory  negligence,  which  formed  the 
basis  of  the  trial  court's  action  In  dismissing 
the  cases.  Prom  the  evidence  introduced  by 
appellants  we  can  see  no  escape  from  the 
conclusion  that  the  decedent  and  his  daugh- 
ter, one  of  the  respondents  herein,  were 
chargeable  with  contributory  negligence.  It 
Is  the  rule  In  this  as  in  most  states  that  a 
person  about  to  cross  the  track  of  a  steam 
railway  must  stop,  look,  and  listen,  unless 
the  conditions  be  such  that  to  do  so  would 
avail  nothing.  The  observations  and  expe- 
riences of  mankind,  with  reference  to  this 
class  of  accidents,  have  led  the  courts  to  an- 
nounce and  observe  this  rule  as  an  appropri- 
ate measure  of  the  degree  of  care  and  pru- 
dence necessary  to  relieve  a  person  from  the 
charge  of  negligence  when  about  to  go  upon 
so  dangerous  a  place  as  the  crossing  of  a 
railway.  We  think  the  same  rule  applies  to 
an  lnterurban  electric  railway  upon  which 
trains  are  customarily  operated  at  a  high 
speed.  These  people  did  not  stop  before 
crossing  the  railway  track.    Had  they  done 


so  shortly  before  reaching  the  crossing,  they 
could  plainly  have  Been  and.  heard  the  ap- 
proaching train.  If  they  looked  or  listened, 
It  was  not  at  a  time  or  place  where  looking 
or  listening  revealed  to  them  the  true  condi- 
tion of  affairs.  If,  as  contended  by  appel- 
lants, there  were  box  cars  or  other  obstruc- 
tions which  obscured  the  view  until  dece- 
dent and  companions  were  within  a  short 
distance  of  the  track,  It  would  seem  that  this 
fact  should  have  impressed  them  with  the 
greater  necessity  of  stopping  to  look  and 
listen  before  emerging  from  behind  said  ob- 
structions and  going  upon  the  track,  especial- 
ly as  they  had  already  seen  the  tram  com- 
ing. It  seems  to  us  that  this  deplorable 
catastrophe  was  a  result  of  the  people  In  the 
buggy  taking  it  for  granted  that  the  train 
was  to  stop  at  the  station,  when  as  a  matter 
of  fact  it  was  a  train  that  did  not  make  stops 
at  said  station,  and  passed  through  on  this 
occasion,  as  on  all  others,  without  stopping. 

There  is  a  suggestion  that  the  appellant 
Sadie  Cable  Is  not  chargeable  with  contribu- 
tory negligence,  even  though  her  father  may 
have  been.  Inasmuch  as  she  was  not  driving 
the  horse,  and  had  no  control  thereover.  Or- 
dinarily where  one  rides  In  a  vehicle  with 
the  driver  thereof,  and  is  injured  by  the  neg- 
ligence of  a  third  person,  to  which  negli- 
gence that  of  the  driver  contributes,  this 
contributory  negligence  is  not  Imputable  to 
the  passenger,  unless  said  passenger  has,  or 
is  In  a  position  to  have  and  exercise,  some 
control  over  the  driver  with  reference  to  the 
matter  wherein  he  was  negligent  We  are 
not  disposed  to  impute  to  appellant  Sadie 
Cable  the  contributory  negligence  of  her  fa- 
ther; but  she,  being  of  years  of  discretion, 
was  subject  to  the  general  rule  of  "stop,  look, 
and  listen,"  heretofore  announced;  and,  In 
the  absence  of  a  showing  that  she  endeavored 
to  stop  the  horse,  or  have  her  father  do  so,  or 
to  do  anything  for  her  protection  equivalent 
thereto,  and  In  the  absence  of  any  evidence 
tending  to  show  a  purpose,  intention,  or  at- 
tempt on  her  part  to  take  any  such  precau- 
tion, or  that  she  was  prevented,  or  without 
fault  on  her  part  Induced,  from  so  doing,  we 
see  no  way  by  which  she  may  escape  the  op- 
eration of  the  rule. 

The  judgment  of  the  superior  court  is  af- 
firmed 


FULLERTON,  CROW,  RUDKIN,  and 
DUNBAR,  JJ.,  concur. 


SUTHERLAND  v.  PALLISTER. 

(Supreme  Court  of  Washington.  Oct  15, 1908.) 

Bills  ano  Notes— Payment. 

The  money  for  which  a  note  was  given  hav- 
ing been  returned  to  the  payee  by  the  one  whom 
the  maker  got  to  take  off  his  hands  his  part  of 
a  contract  of  purchase,  for  which  the  money 
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was  obtained,  the  payee  has  no  right  of  action 
on  the  note.  . 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  {  1223.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; A  W.  Frater,  Judge. 

Action  by  Edward  R.  Sutherland  against 
W.  H.  Palllster,  it  appearing  that  plaintiff 
was  merely  the  holder,  for  collection  of  the 
note  sued  on,  for  the  Crane  Realty  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed  and  remanded,  with  directions. 

Frank  C.  Park,  for  appellant  Alexander 
A  Bundy,  for  respondent 

DUNBAR,  J.  This  action  is  brought  upon 
a  promissory  note,  given  by  the  defendant  to 
the  Crane  Realty  Company  of  Seattle,  for 
the  sum  of  $500,  due  40  days  after  date,  via., 
January  7,  1907.  The  plaintiff  is  the  as- 
signee of  said  note.  The  answer  admitted 
the  execution  of  the  note,  denied  ownership 
in  the  plaintiff,  and  alleged  that  said  note 
was  transferred  to  plaintiff  for  the  purpose 
of  cheating  and  defrauding  defendant;  that 
said  note  was  given  as  earnest  money  upon 
the  purchase  of  certain  real  estate,  for  which 
the  Crane  Realty  Company  was  the  agent 
and  of  which,  with  defendant  it  was  pur- 
chaser ;  that  thereafter  such  real  estate  was 
sold  by  said  Crane  Realty  Company  and  the 
defendant  and  that  there  then  became  due 
to  the  defendant  the  sum  of  $2,600,  together 
with  the  promissory  note  sued  upon,  and  that 
it  was  then  and  there  agreed  that  such  note 
should  be  turned  over  and  canceled,  and  that 
$2,500  in  cash  would  be  paid  to  defendant- 
alleges  that  plaintiff,  knowing  such  facts, 
conspired  with  the  Crane  Realty  Company  to 
cheat  and  defraud  defendant  and  prayed 
for  the  delivery  of  and  cancellation  of  said 
note,  and  for  costs.  The  reply  denied  the 
affirmative  allegations  of  the  answer.  The 
cause  was  tried  to  the  court,  and  Judgment 
was  rendered  in  favor  of  plaintiff  for  the 
face  of  the  note,  with  accrued  interest 

It  appears  from  the  undisputed  testimony 
that  the  Crane  Realty  Company  was  offered 
a  piece  of  real  estate  for  $70,000.  Two  thou- 
sand dollars  as  an  option  was  to  be  paid  in 
cash,  and  $18,000  in  10  days,  and  it  was  to 
receive  a  commission  of  $2,000  for  effecting 
the  sale.  It  formed  a  syndicate  to  take  the 
option  on  the  property,  and  induced  the  de- 
fendant to  take  a  one-fourth  interest.  The 
defendant  not  having  the  cash  at  hand,  the 
realty  company  advanced  his  share  of  the 
option  money,  via.,  $500,  and  it  was  for  this 
money  that  the  note  sued  on  was  given. 
When  the  next  payment  came  due,  the  de- 
fendant was  not  ready  to  furnish  his  share 
of  the  money,  and,  in  order,  as  he  testifies, 
to  prevent  a  loss  of  the  bonus,  he  procured 
one  Max  Ragley  to  take  his  part  of  the  con- 
tract off  his  hands.  Ragley  and  his  com- 
pany eventually  took  up  the  whole  option, 
and  bought  the  whole  property,  and  no  for- 
feiture was  ever  declared.    While  there  is 


much  conflict  in  the  testimony,  it  appears 
plainly  from  the  testimony  of  the  respondent 
and  the  officers  of  the  Crane  Realty  Com- 
pany that  the  latter  received  from  the  new 
company  the  money  which  it  had  paid  for 
appellant  the  money  for  which  the  note 
was  executed.  Mr.  Cutler,  one  of  the  officers 
of  the  company,  after  some  evasion,  finally 
testified  in  so  many  words  that  the  com- 
pany got  back  the  $500  which  it  had  advanc- 
ed as  earnest  money  for  appellant  It  seems 
to  us  that  this  is  all  there  is  to  the  case,  and 
that  the  money  for  which  the  note  was  giv- 
en having  been  returned  to  the  realty  com- 
pany, it  could  not  collect  It  a  second  time. 

The  judgment  is  reversed,  with  Instruc- 
tions to  adjudge  costs  to  appellant 

HADLET,  C.  J.,  and  RUDKIN,  CROW, 
and  FULLERTON,  JJ.,  concur.  MOUNT 
and  ROOT,  JJ.,  took  no  part 


JOHNSON  et  ux.  v.  NORTHPORT  SMELT- 
ING A  REFINING  CO. 
(Supreme  Court  of  Washington.  Oct  15,  1908.) 

1.  Trial— Answib  to  Question— Motion  to 
Strike — Ruling — Sufficienct. 

Where,  in  an  action  for  damage  to  growing 
timber,  in  reply  to  a  question  "what  is  the  fact 
as  to  there  being  timber  on  your  land,"  plaintiff 
replied  "it  Is  all  timber,"  though  the  trial  court 
denied  a  motion  to  strike  the  answer  as  not  be- 
ing responsive,  it  did  sustain  it  in  fact  by  di- 
recting the  witness  to  answer  the  question  as 
asked,  when  he  replied  that  there  was  timber  on 
the  land. 

2.  Appeal  and  Ebbob—  Harmless  Error— 
Prejudicial  Effect. 

The  witness  having  subsequently  testified  as 
to  the  amount  of  timber  on  the  land,  the  jury 
could  not  have  misunderstood  the  answer,  and 
the  denial  of  the  motion  to  strike  was  not  re- 
versible error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ff  4171-4177.] 

8.  Same  —  Admission  of  Evidence  —  Facts 

Othebwise  Established. 

In  an  action  for  damage  to  growing  timber, 
the  refusal  to  strike,  as  not  responsive,  an  an- 
swer to  a  question  as  to  what  kind  of  timber 
there  was  on  the  land,  that  there  was  pine,  fir, 
and  "quite  a  bit  of  cedar  too,"  was  harmless, 
where  the  same  witness  and  others  afterward 
testified  as  to  the  amount  of  cedar  thereon. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ft  4171-4176.] 

4.  Trial— Instructions— Comment  on  Facts. 

In  an  action  for  injury  to  growing  timber 
by  gases,  etc,  an  instruction  that  if  the  jury 
found  any  injury  had  been  done  to  the  timber 
by  "the  noxious  vapors,  gases."  etc.,  did  not  vio- 
late Const  art.  4,  §  16,  prohibiting  charges  up- 
on matters  of  fact  or  comment  thereon,  the  court 
having  previously  charged  that  defendant  was 
liable  for  injuries  to  the  property  by  reason  of 
vapors,  smoke,  etc,  from  its  smelter,  as  the 
word  ''noxious"  added  nothing  to  the  instruc- 
tion; defendant  being  liable  if  the  gases  actu- 
ally damaged  the  property. 

5.  Nuisance— Private-  Nuisance— Action  fob 
Damages— Pleading— Complaint  —  Neces- 
sary Allegations. 

In  an  action  for  injury  to  growing  timber 
by  gases,  etc,  from  defendant's  smelter,  the 
complaint  need  not  allege  that  the  gases  were 
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"noxious";  it  being  sufficient  if  they  actually 
Injured  the  property. 

6.  WOBDB  AND  PHBASIS—  "NOXIOUS." 

"Noxious"  means  hurtful,  harmful,  injuri- 
ous, destructive. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4854.] 

7.  Tbial  —  Instructions  —  Prejudicial  Ef- 
fect. 

In  an  action  for  damage  to  growing  timber 
by  gases,  etc,  an  instruction  that  if  the  jury 
found  that  any  damage  had  been  done  to  the 
timber  by  "the"  gases,  etc.,  if  a  comment  on  the 
facts,  within  Const,  art.  4,  prohibiting  the  trial 
court  to  comment  upon  the  facts  in  instructions, 
being  a  mere  Inadvertence,  was  harmless,  where 
the  jury  had  already  been  properly  instructed 
as  to  defendant's  liability,  as  technical  error  in 
instructions  is  not  reversible,  where  the  in- 
struction  as  a  whole  shows  it  was  not  prejudi- 
cial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  703-718.] 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty ;  D.  C.  Carey,  Judge. 

Action  by  John  O.  Johnson  and  wife 
against  the  North  port  Smelting  ft  Refining 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

C.  S.  Voorhees,  Reese  H.  Voorhees,  and 
F.  Y.  Wilson,  for  appellant.  Jesseph  &  Grin- 
stead  and  Slater  &  Allen,  for  respondents. 

DUNBAR,  J.  This  Is  an  action  against 
the  appellant  for  the  recovery  of  damages  al- 
leged to  have  been  occasioned  to  the  trees 
and  timber  growing  upon  the  farm  of  the 
respondents  between  the  6th  day  of  August, 
1903,  and  the  5th  day  of  August,  1904.  Upon 
issue  being  joined,  a  trial  was  had  by  jury, 
and  a  verdict  was  obtained  by  respondents 
for  damages  In  the  sum  of  $770.65.  Judg- 
ment was  entered  and  appeal  taken. 

It  is  first  assigned  that  the  court  erred  In 
denying  the  motion  to  strike  out  the  follow- 
ing answer  given  by  respondent  John  O. 
Johnson:  "Well,  It  Is  all  timber"— which 
answer  was  given  in  response  to  the  follow- 
ing question :  "What  Is  -the  fact  as  to  there 
being  timber  on  your  land?"  This  assign- 
ment is  entirely  without  merit;  for,  while 
the  court  did  not  sustain  the  motion  to  strike 
the  answer  as  not  being  responsive  to  the 
question,  it  did  so  in  fact  by  directing  the 
witness  to  answer  the  question  as  asked, 
which  the  witness  did  by  replying:  "There 
is  timber  on  my  land."  In  addition  to  this, 
the  answer  was  natural  enough  and  not  en- 
tirely irresponsive  to  the  question  asked,  and 
there  was  no  objection  Interposed  to  the 
question.  It  is  evident  that  there  could  have 
been  no  misunderstanding  by  the  jury  as  to 
what  the  witness  meant,  for  he  subsequently 
very  candidly  testified  that  while  It  was 
originally  all  timber  land,  the  timber  had 
been  cut  off  of  20  acres  of  it  Again  the  wit- 
ness was  asked  what  kind  of  timber  there 
was  on  the  land,  and  he  replied:  "Well, 
there  is  pine  and  fir,  and  some  tamarack, 
and  quite  a  bit  of  cedar  too." 

And  the  refusal  of  the  court  to  strike  the 


expression  "quite  a  bit  of  cedar  too,"  Is  as- 
signed as  error.  In  addition  to  the  fact  that 
the  expression  Is  too  Indefinite  to  be  worthy 
of  notice,  the  whole  matter  in  relation  to  the 
amount  of  cedar  was  afterwards  testified  to 
by  the  respondent  and  others,  and  no  pos- 
sible harm  could  have  come  from  the  expres- 
sion objected  to.  The  other  objections  to  the 
testimony  are  equally  without  merit 

Many  of  the  instructions  of  the  court  are 
assigned  as  error,  but  we  will  only  notice 
one,  as  the  principal  Instruction  can  be  sus- 
tained under  the  decision  of  this  court  in 
Park  v.  Northport  Smelting  it  Refining  Com- 
pany, 47  Wash.  597,  92  Pac.  442.  The  one 
noticed  above  Is  the  basis  of  the  assignment, 
and  is  as  follows:  "I  further  instruct  you 
that  if  you  should  find  from  the  evidence 
that  any  damage  has  been  done  to  the  tim- 
ber growing  upon  such  lands  of  plaintiff  by 
the  noxious  vapors  and  gases  arising  from  its 
smelter  at  Northport,  Wash.,"  etc  This  it  is 
contended  constitutes  a  comment  on  the  tes- 
timony, In  violation  of  article  4,  ft  16,  Const 
Wash.  State  v.  Walters,  7  Wash.  246,  34  Pac. 
938,  1098,  Is  cited  to  sustain  such  contention. 
There  this  court  said:  "It  Is  not  the  quan- 
tum of  the  particular  comment  but  all  com- 
ment whatever,  that  is  Inhibited  by  the  Con- 
stitution." Abiding  by  that  announcement 
we  still  find  the  instruction  not  obnoxious  to 
the  constitutional  Inhibition,  for  there  must 
be  some  comment  It  would  make  no  differ- 
ence so  far  as  the  appellant's  liability  Is  con- 
cerned whether  the  gases  were  termed  nox- 
ious or  not  If  they  were  gases  which  work- 
ed an  injury  to  respondents'  property,  it 
would  be  liable  for  the  damages  done.  This 
was  the  first  time  that  the  court  in  the 
course  of  a  long  instruction  mentioned  the 
word  "noxious,"  but  It  had  already  properly 
Instructed  the  jury  that  the  appellant  was 
liable  for  any  damages  done  to  respondents' 
property  by  reason  of  smoke,  fumes,  sulphur, 
or  sulphurous  acid  and  gases  which  It  was 
shown  appellant  had  discharged  into  the 
atmosphere  and  that  had  been  borne  by  the 
winds  to  respondents'  land.  The  respond- 
ents In  their  complaint  did  not  even  think  it 
necessary  to  allege  that  the  vapors  and  gases 
which  they  alleged  destroyed  their  property 
were  noxious ;  nor  was  It  necessary.  It  was 
sufficient  If  such  gases  actually  destroyed  or 
damaged  the  property.  In  addition  to  this, 
when  It  Is  proven  that  the  gases  and  vapors 
are  poisonous  or  destructive,  It  is  proven 
that  they  were  noxious.  Noxious  means 
hurtful,  harmful,  injurious,  destructive. 
Therefore  the  use  of  the  word  "noxious" 
added  nothing  whatever  to  the  instruction. 
If  It  Is  the  word  "the"  that  is  objected  to, 
that  Is  evidently  a  mere  Inadvertence,  and 
it  will  not  do  to  reverse  judgments  for  an  al- 
leged prejudicial  instruction,  when  the  in- 
struction as  a  whole  plainly  shows  that  no 
prejudice  was  suffered,  even  though  there 
might  have  been  some  small  technical  error. 
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Believing  that  the  case  was  fairly  tried, 
both  with  respect  to  the  Instructions  and  the 
admission  of  testimony,  the  judgment  Is  af- 
firmed. 

HADLEY,  C.  J.,  and  CROW,  MOUNT,  and 
ROOT,  JJ.f  concur.  FULLERTON  and  RUD- 
KIN,  JJ.,  not  sitting. 


JOHNS  v.  ASH. 

(Supreme  Court  of  Washington.  Oct  15, 1908.) 

Negligence— Action  —  Sutficienoy  of  Evi- 
dence. 

Evidence  held  sufficient  to  sustain  verdict 
for  plaintiff  for  injuries  alleged  to  have  been  re- 
ceived by  falling  over  an  outside  cellar  door. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  g§  267-273.] 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Thos.  H.  Brents,  Judge. 

Personal  Injury  action  by  F.  W.  Johns 
against  S.  A  Ash.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Cain  ft  Hurspool,  for  appellant  W.  B. 
Milton  and  Brooks  ft  Bartlett,  for  respond- 
ent. 

DUNBAR,  J.  The  appellant  owns  and 
maintains  two  buildings  In  the  town  of  Wal- 
lula,  and  owns  the  land  on  which  the  build- 
ings are  situated.  There  is  a  space  of  about 
23  feet  between  the  buildings.  In  this  space 
the  appellant  maintains  an  outdoor  cellar 
with  the  door  projecting  Into  the  street  4 
feet  and  4  Inches  beyond  the  property  line. 
The  cellar  door  slopes  back  from  the  street 
at  an  angle  of  5%  Inches  to  the  foot  The 
cellar  door  is  about  3%  feet  wide.  One  of 
the  appellant's  buildings  mentioned  above  Is 
a  restaurant  the  other  one  a  candy  store. 
On  the  evening  of  December  6,  1906,  the  re- 
spondent who  had  taken  his  supper  at  the 
restaurant  mentioned,  started  across  the 
street  fell,  he  alleges,  on  the  cellar  door,  and 
was  Injured.  Suit  was  brought  for  dam- 
ages, and  a  Judgment  rendered  for  $430. 
From  this  Judgment  this  appeal  is  taken,  and 
raises  only  one  question,  viz.,  the  sufficiency 
of  the  evidence  to  sustain  the  verdict 

It  is  the  contention  of  the  appellant  that 
there  is  no  definite  testimony  tending  to 
prove  that  It  was  the  cellar  door  which  caus- 
ed the  respondent  to  fall,  and  that  the  Jury, 
had  to  Indulge  In  guesswork  to  determine  the 
cause  of  the  injury;  but  we  do  not  think 
this  case  falls  within  the  reason  of  the  rule 
announced  by  this  court  In  many  cases  where 
it  was  decided  that  mere  speculation  and 
conjecture  could  not  be  accepted  as  legiti- 
mate testimony.  It  Is  true  the  respondent 
does  not  swear  in  so  many  words  that  he 
stumbled  over  the  cellar  door,  but  he  de- 
scribes the  course  he  was  traveling,  and  the 
path  In  which  the  cellar  was  situated  He 
testifies  that  he  struck  something  which 
threw  his  legs  from  under  him,  and  hurt 
him  so  badly  that  he  screamed  for  help,  and 
that  when  he  recovered  himself,  he  was  ly- 


ing on  what  he  presumed  was  the  cellar  door. 
Witness  J.  H.  Scharry  testified  that  he  was 
walking  a  few  steps  ahead  of  respondent 
heard  somebody  fall,  and  immediately  heard 
respondent  cry  out  that  he  was  hurt  that 
he  stepped  back,  and  found  respondent  In- 
jured on  the  cellar  door.  And  to  the  same 
effect  was  the  testimony  of  witness  J.  B. 
Reese.  Considering  the  fact  that  these  per- 
sons were  all  within  a  few  feet  of  each  oth- 
er, and  that  it  was  only  22  feet  between  the 
restaurant  and  the  candy  store  where  the 
cellar  Is  located,  we  think  there  Is  strong 
circumstantial  evidence  tending  to  show  that 
the  cellar  door  was  the  cause  of  the  injury. 
And  assuming  the  truth  of  all  the  evidence 
for  the  purpose  of  determining  this  question, 
and  adding  thereto  every  Inference  which 
the  jury  were  warranted  in  drawing  there- 
from, we  think  the  legal  sufficiency  of  the 
evidence  is  abundantly  established.  The  Jury 
made  special  findings  on  all  the  material  Is- 
sues Involved,  and  all  In  favor  of  the  respond- 
ent 

Judgment  affirmed. 

RUDKIN,  CROW,  FULLERTON,  and 
ROOT,  JJ.,  concur.  HADLEY,  C.  J,  and 
MOUNT,  J.,  not  sitting. 


KIMBALL  v.  FARMERS'  ft  MECHANICS' 
BANK. 

(Supreme  Court  of  Washington.  Oct  15,  1908.) 

Action — Conditions  Precedent  —  Demand  — 

Necessity. 

One  need  not  demand  payment  of  a  claim 
before  suing  thereon  where  it  appears  that  a 
demand  will  be  fruitless. 

[Ed.  Note.— For  cases  In  point  see  Cent  Di» 
vol.  1,  Action,  S  55.] 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A  Huneke,  Judge. 

Action  by  Horace  Kimball,  receiver, 
against  the  Farmers'  ft  Mechanics'  Bank. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Merritt,  Oswald  ft  Merritt  for  appellant 
Cullen  ft  Dudley  and  S.  R  Stern,  for  re- 
spondent 

PER  CURIAM.  On  the  20th  day  of  April, 
1906,  E.  W.  Swanson,  A.  J.  Swanson,  M.  F. 
Setters,  and  O.  B.  Setters  met  in  a  room  ad- 
joining the  banking  house  of  the  defendant 
bank  for  the  purpose  of  organizing  and  Incor- 
porating the  State  Bank  of  Washington. 
Articles  of  incorporation  were  executed  in 
triplicate,  and,  In  payment  of  the  three-fifths 
of  the  capital  stock  required  by  law  to  be 
paid  in,  E.  W.  Swanson  and  A.  J.  Swanson 
each  drew  his  check  on  the  defendant  bank 
in  the  sum  of  $5,000,  payable  to  the  State 
Bank  of  Washington.  O.  B.  Setters  drew  his 
check  on  the  defendant  bank  for  the  sum  of 
$2,500,  payable  to  the  State  Bank  of  Wash- 
ington, and  M.  F.  Setters  drew  his  check  on 
the  defendant  bank  for  the  sum  of  $1,500, 
and  a  check  on  the  Fidelity  National  Bank 
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of  Spokane  for  the  sum  of  $1,000,  each  pay- 
able to  the  State  Bank  of  Washington. 
These  several  checks  were  presented  to  the 
cashier  of  the  defendant  bank,  and  the  incor- 
porators .thereupon  made  affidavit  that  three- 
fifths  of  the  capital  stock'  had  been  paid  in 
as  required  by  law.  About  a  month  there- 
after the  State  Bank  of  Washington  opened 
Its  doors  for  business,  and  about  one  year 
thereafter  became  Insolvent  The  plaintiff  in 
this  action  was  appointed  receiver  for  the  in- 
solvent bank  by  the  superior  court  of  Spo- 
kane county,  and  this  action  was  Instituted 
by  the  receiver  to  recover  from  the  defendant 
bank  the  $14,000  represented  by  the  Swan- 
son  and  Setters  checks  issued  against  it,  and 
certain  other  small  items  not  deemed  ma- 
terial here.  The  court  below  gave  judgment 
against  the  defendant  for  the  $10,000  rep- 
resented by  the  checks  of  the  two  Swansons, 
witb  legal  Interest,  and  from  that  judgment 
the  present  appeal  Is  prosecuted. 

The  principal  questions  presented  by  the 
appeal  are  questions  of  fact.  They  are:  (1) 
Did  the  president  and  cashier  of  the  appel- 
lant bank  agree  to  accept  the  two  Swanson 
checks  as  cash,  and  credit  the  State  Bank  of 
Washington  with  the  amount  thereof?  (2)  If 
so,  were  they  authorized  so  to  do  by  the  ap- 
pellant bank?  (3)  Were  the  checks  charged 
back  against  the  State  Bank  of  Washington 
by  Its  authority  or  with  Its  consent? 

The  findings  of  the  court  on  these  issues 
were  as  follows: 

'That  prior  to  said  April  20,  1905,  E.  W. 
Swanson,  who  was  then  secretary  of  said 
Farmers'  Grain  &  Supply  Company,  suggest- 
ed to  Donald  Urquhart,  the  president  of  the 
defendant  bank,  that  it  would  be  for  the  in- 
terest of  said  bank  to  have  a  bank  establish- 
ed in  the  city  of  Spokane  on  the  south  side 
of  the  Spokane  river,  said  defendant  bank 
being  upon  the  north  side  of  said  river,  to 
operate  In  connection  with  said  defendant 
bank  and  to  aid  in  financing  said  Farmers' 
Grain  &  Supply  Company;  and  it  was  ar- 
ranged between  said  parties  prior  to  said 
April  20,  1905,  that  the  said  E.  W.  Swanson, 
A.  J.  Swanson,  brother  of  said  E.  W.  Swan- 
son, and  their  associates,  should  organize  a 
corporation  for  the  purpose  of  establishing 
such  bank,  and  should  establish  the  same, 
and  that  the  defendant  bank  should  advance 
them  the  moneys  necessary  for  such  pur- 
pose, they  being  without  sufficient  means 
therefor. 

"That  on  the  20th  day  of  April,  1905,  said 
E.  W.  Swanson,  A.  J.  Swanson,  M.  F.  Setters, 
and  O.  B.  Setters  duly  executed  in  triplicate 
articles  of  incorporation  for  the  State  Bank 
of  Washington;  it  being  provided  among 
other  things,  that  one  of  the  objects  of  said 
corporation  was  to  carry  on  and  conduct  a 
banking  business,  and  that  the  capital  stock 
of  Bald  corporation  should  be  $25,000,  to  be 
divided  into  260  shares  of  the  par  value  of 
$100  each,  and  that  at  said  time  the  said 
parties  duly  subscribed  for  all  of  the  capital 


stock  of  said  corporation.  That  said  articles 
of  incorporation  were  acknowledged  before 
J.  H.  Claney,  who  was  a  notary  public  of  the 
state  of  Washington,  and  was  then  and  there 
the  cashier  of  the  defendant  bank. 

"That  at  the  time  of  the  execution  of  said 
articles  of  incorporation  the  said  E.  W. 
Swanson  and  A.  J.  Swanson  each  drew  a 
check  upon  the  said  Farmers*  &  Mechanics' 
Bank,  payable  to  the  State  Bank  of  Wash- 
ington, for  the  sum  of  $5,000,  the  said  O.  B. 
Setters  drew  a  check  upon  the  said  Farmers' 
&  Mechanics'  Bank,  payable  to  the  State 
Bank  of  Washington,  for  the  sum  of  $2,500 ; 
and,  the  said  M.  F.  Setters  drew  a  check  up- 
on the  said  Farmers'  &  Mechanics'  Bank, 
payable  to  the  State  Bank  of  Washington, 
for  the  sum  of  $1,500,  and  drew  a  check  up- 
on the  Fidelity  National  Bank  of  Spokane, 
payable  to  the  State  Bank  of  Washington, 
for  the  sum  of  $1,000.  That  said  checks 
were  so  drawn  for  the  purpose  of  paying  for 
60  per  cent  of  the  capital  stock  of  said  cor- 
poration so  subscribed  for  by  said  parties. 
That  Immediately  upon  the  making  of  said 
checks  the  same  were  exhibited  to  the  said 
J.  H.  Claney,  cashier  of  said  defendant  bank, 
who  was  then  and  there  asked  if  the  same 
were  good;  and  that  the  said  Claney  then 
and  there  stated  to  the  said  parties  that  said 
checks  were  good,  and  would  be  paid;  and 
said  checks  were  then  and  there  delivered  to 
the  said  cashier  of  defendant  bank.  That 
immediately  the  said  parties  signed  and 
swore  to  the  following  affidavit  before  the 
said  Claney: 

"  'State  of  Washington,  County  of  Spokane 
—ss.:  M.  F.  Setters,  Albert  J.  Swanson,  O. 
B.  Setters,  and  Edward  W.  Swanson,  and 
 being  first  duly  sworn,  each  for  him- 
self and  not  one  for  the  other,  upon  his  oath 
say  that  he  Is  one  of  the  board  of  directors 
of  the  "State  Bank  of  Washington"  of  Spo- 
kane, articles  of  incorporation  of  which  said 
bank  are  herewith  filed,  and  that  three-fifths 
(%)  of  the  capital  stock  of  said  bank  has 
actually  been  paid  in.  M.  F.  Setters,  Albert 
J.  Swanson,  O.  B.  Setters,  Edward  W.  Swan- 
son. 

"  'Subscribed  and  sworn  to  before  me  this 
20th  day  of  April,  A.  D.  1905.  J.  H.  Claney, 
Notary  Public  for  the  State  of  Washington, 
Residing  at  Spokane.    [Notarial  Seal.]' 

"That  at  the  time  of  drawing  said  checks 
and  making  said  affidavit  the  said  E.  W. 
Swanson  did  not  have  on  deposit  in  said 
Farmers'  &  Mechanics'  Bank  in  excess  of 
$1,400.  The  said  A  J.  Swanson's  account 
hi  said  bank  was  overdrawn  to  the  amount  of 
about  $5.  The  said  O.  B.  Setters  was  not  a 
depositor  in  said  Farmers*  &  Mechanics' 
Bank,  and  had  no  money  on  deposit  therein. 
That  the  said  M.  F.  Setters  had  on  deposit 
therein  and  subject  to  bis  check,  although 
such  deposit  was  standing  in  the  name  of 
said  E.  W.  Swanson,  as  trustee,  about  $1,500, 
and  said  M.  F.  Setters  had  on  deposit  In  the 
Fidelity  National  Bank  of  Spokane,  subject 
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to  his  check,  $1,000  or  more,  and  the  said 
check  drawn  on  said  Fidelity  National  Bank 
was  good. 

"That  the  said  O.  B.  Setters  and  M.  F. 
Setters  were  without  knowledge  as  to  the 
deposits  of  the  said  A.  J.  Swanson  and  E.  W. 
Swanson  In  said  Farmers'  &  Mechanics' 
Bank,  and  had  no  knowledge  as  to  whether 
the  checks  drawn  by  the  said  Swansons  were 
good,  save  and  except  as  they  were  Informed 
by  the  said  Claney,  cashier  of  said  Farmers' 
&  Mechanics'  Bank. 

"That,  Immediately  upon  the  execution  of 
said  articles  of  Incorporation,  subscription 
paper,  and  affidavit,  one  copy  of  said  articles 
of  incorporation  and  said  affidavit  were  for- 
warded to  the  Secretary  of  State  of  Wash- 
ington for  recording,  together  with  all  fees, 
and  were  duly  recorded  on  the  22d  day  of 
April,  1905,  and  that  a  second  copy  of  said 
articles  was  duly  filed  with  the  auditor  of 
Spokane  county  on  the  25th  day  of  April,  A. 
D.  1905. 

"That  In  making  said  affidavit,  and  execut- 
ing, recording,  and  filing  said  articles,  the 
said  parties  relied  upon  the  statement  of  the 
said  Claney  that  said  checks  were  good  and 
would  be  paid ;  and  understood  and  believed 
that  the  said  Farmers'  &  Mechanics'  Bank 
was  receiving  said  checks  and  placing  the 
same  to  the  credit  of  said  State  Bank  of 
Washington  as  cash. 

"That  the  said  Claney,  cashier  of  said 
Farmers'  &  Mechanics'  Bank,  at  the  time  of 
taking  the  acknowledgment  to  said  articles 
of  incorporation,  and  of  attaching  the  Jurat 
to  said  affidavit,  and  at  the  time  of  giving 
the  assurances  that  said  checks  would  be 
paid,  knew  that  said  parties  were  Incorporat- 
ing a  bank,  that  the  checks  were  so  given 
for  the  purpose  of  paying  for  the  capital 
stock  thereof,  that  said  affidavit  was  so  made 
in  reliance  upon  his  assurances  that  said 
checks  were  good  and  would  be  paid  by  his 
bank,  and  with  the  understanding  that  said 
checks  were  deemed  and  considered  as  cash 
by  the  said  Farmers'  &  Mechanics'  Bank, 
and  that  the  said  parties  proposed  to  open  a 
bank  relying  upon  there  being  $15,000  de- 
posited to  its  credit  In  said  Farmers'  &  Me- 
chanics' Bank  by  virtue  of  the  acceptance  of 
said  checks  by  said  bank. 

"That  on  the  26th  day  of  April,  1905,  and 
after  the  articles  of  Incorporation  of  said 
State  Bank  of  Washington  had  been  record- 
ed in  the  office  of  the  Secretary  of  State  of 
said  state  and  filed  in  the  office  of  the  audit- 
or of  .said  Spokane  county,  the  said  Claney, 
cashier  of  said  Farmers'  &  Mechanics'  Bank, 
who  had  retained  possession  of  said  checks 
after  their  delivery  to  him  April  20,  1905, 
caused  the  same  to  be  stamped  'Paid,'  and 
caused  an  entry  of  the  amount  thereof,  to 
wit,  $15,000,  to  be  made  In  the  books  of  said 
Farmers'  &  Mechanics'  Bank  as  a  cash  de- 
posit In  the  name  of  said  State  Bank  of 
Washington.  That  thereafter,  and  on  the 
same  day,  said  cashier  caused  to  be  made  on 


the  books  of  said  Farmers'  &  Mechanics' 
Bank  a  further  entry  charging  said  State 
Bank  of  Washington  with  the  amount  of  the 
checks  drawn  as  aforesaid  upon  said  Farm- 
ers' &  Mechanics'  Bank  by  the  said  incor- 
porators, to  wit,  $14,000.  That  the  charging 
of  said  checks  against  the  said  State  Bank 
of  Washington  was  not  authorized  by  the 
said  State  Bank,  or  of  any  of  the  officers 
thereof,  or  by  any  of  said  Incorporators ;  and 
none  of  said  parties  had  any  notice  or  knowl- 
edge thereof  prior  to  June  27,  1905,  If  then. 

"That  on  the  15th  day  of  May,  1905,  the 
said  State  Bank  of 'Washington,  the  said  M. 
F.  Setters,  O.  B.  Setters,  A.  J.  Swanson,  and 
E.  J.  Swanson,  being  the  trustees  thereof, 
commenced  to  transact  a  banking  business 
in  the  city  of  Spokane  on  the  south  side  of 
the  Spokane  river ;  and  thereafter  received  a 
large  amount  of  deposits,  and  did  a  general 
banking  business.  That  at  the  time  of  so 
commencing  business  the  said  Incorporators 
and  the  officers  of  said  bank  had  no  notice 
or  knowledge  that  the  said  Farmers'  &  Me- 
chanics' Bank  had  charged  against  said  State 
Bank  of  Washington  said  sum  of  $14,000,  or 
any  sum,  but  believed,  and  In  so  opening 
said  bank  acted  upon  the  belief,  that  there 
was  on  deposit  In  said  Farmers'  &  Mechanics' 
Bank  to  the  credit  of  said  State  Bank  of 
Washington  the  sum  of  $15,000,  and  that 
whatever  overdrafts  were  made  by  said 
checks  drawn  April  20,  1905,  were  charged  to 
the  account  of  the  respective  parties  draw- 
ing such  checks. 

"That  on  the  27th  day  of  June,  A.  D.  1905. 
the  said  defendant  bank  issued  and  delivered 
to  the  State  Bank  of  Washington  a  statement 
of  the  account  between  said  banks,  In  which 
It  appeared  that  the  said  checks  deposited 
April  20,  1905,  were  accepted  and  treated  as 
a  cash  deposit  in  favor  of  said  State  Bank  of 
Washington  by  said  defendant  Farmers'  & 
Mechanics'  Bank,  and  that  said  sum  was  so 
on  deposit  in  said  Farmers'  &  Mechanics' 
Bank  In  favor  of  said  State  Bank  of  Wash- 
ington. That  said  statement  did  not  show 
that  the  amount  of  said  checks,  or  any  there- 
of, was  charged  against  said  State  Bank  of 
Washington  by  the  said  Farmers'  &  Me- 
chanics' Bank. 

"That  on  or  about  March  10,  1907,  Donald 
Urquhart,  then  president  of  the  said  defend- 
ant bank,  executed  and  delivered  to  the  said 
E.  W.  Swanson  the  following  statement,  writ- 
ten upon  the  letter  head  of  said  Farmers'  A 
Mechanics'  Bank,  to  wit:  'Spokane,  March 
10th,  1906.  To  the  Stockholders  and  Deposit- 
ors of  the  State  Bank  of  Washington:  This 
Is  to  certify  that  the  Farmers'  &  Mechanics' 
Bank  received  from  E.  W.  Swanson  and  A. 
J.  Swanson  ten  thousand  dollars  about  April 
20th  last,  and  that  said  sum  was  placed  to 
the  credit  of  the  State  Bank  of  Washington, 
and  said  sum  is  now  to  the  credit  of  said 
bank,  and  will  be  held  by  this,  the  Farmers' 
&  Mechanics'  Bank  for  the  protection  of  the 
stockholders  and  depositors  of  the  State 
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Bank  of  Washington,  or  the  Peoples'  Bank, 
which  Is  one  and  the  same.  We  have  no  hes- 
itancy In  recommending  to  yon  Mr.  E.  W. 
Swanson  as  a  man  of  excellent  habits,  ener- 
getic, and  trustworthy,  and  will  make  you 
a  good  man.  We  understand  that  In  severing 
his  connections  with  his  former  company  the 
Farmers*  Grain  &  Supply  Company,  he  is 
doing  so  in  order  to  devote  more  of  his  time 
to  the  banking  business  as  well  as  closing  up 
the  affairs  of  the  Spokane  &  Columbia  River 
&  Navigation  Company.  You  will  always 
find  this  bank  ready  and  willing  to  assist 
you  at  all  times  and  to  do  whatever  it  can 
to  promote  your  interests,  and  we  look  for- 
ward to  a  good  business  that  will  prove  mu- 
tually advantageous  to  all  concerned.  We 
see  no  reason  why  another  bank  of  the  south 
side  should  not  prosper,  as  it  would  seem 
that  there  is  a  good  opportunity  to  work  up 
new  business.  We  are,  Tours  very  truly, 
Donald  Urquhart,  President.'  That  said  let- 
ter of  March  10,  1906,  was  not  shown  to  any 
other  stockholder  or  depositor  of  said  State 
Bank  of  Washington  by  said  E.  W.  Swanson. 
But  said  letter  was  so  given  by  said  president 
of  said  Farmers'  &  Mechanics'  Bank  for  a 
valuable  consideration  moving  to  said  Farm- 
ers' ft  Mechanics'  Bank,  to  wit,  the  assign- 
ment of  a  certain  chose  in  action  to  said 
bank,  which  said  bank  accepted  and  there- 
after sued  upon. 

"That  the  said  Farmers'  &  Mechanics' 
Bank  was  organized  In  March,  1904,  and 
that  there  had  been  but  three  meetings  of 
the  board  of  trustees  of  said  bank  prior  to 
April  20,  1905,  to  wit,  one  meeting  at  the 
time  of  the  organization  of  said  corporation 
in  March,  1904,  one  meeting  held  for  the 
election  of  officers  in  July,  1904,  and  the  reg- 
ular annual  meeting,  held  in  January,  1905. 
That  the  executive  committee  of  said  bank 
had  held  but  three  meetings  prior  to  April 
20,  1905,  two  in  November,  1904,  and  one  De- 
cember 1,  1904.  That  the  majority  of  the 
members  of  said  board  of  trustees  were  non- 
residents of  the  city  and  county  of  Spokane, 
and  that  at  none  of  the  meetings  of  said 
board  or  of  said  executive  committee  was 
any  question  of  loans  acted  upon.  That  said 
board  of  trustees  had  and  did,  In  fact,  leave 
the  entire  management  of  said  bank  to  Don- 
ald Urquhart,  the  president,  and  to  the  cash- 
ier, and  that  it  was  the  custom  of  said  cash- 
ier and  president  to  loan  out  large  sums  of 
money  without  consultation  with  the  said 
board  of  trustees  or  said  executive  commit- 
tee, and  that  the  said  E.  W.  Swanson  and  A 
J.  Swanson  were  familiar  with  such  custom, 
as  were  also  the  said  board  and  committee. 

"That  the  said  cashier  had  authority  from 
said  Farmers'  &  Mechanics'  Bank  on  the  20th 
day  of  April,  1905,  to  make  loans  by  accept- 
ing and  honoring  overdrafts  in  the  manner  in 
which  the  drafts  of  the  said  E.  W.  Swanson, 
M.  F.  Setters,  and  O.  B.  Setters  were  ac- 
cepted by  such  cashier  April  20,  1905. 

"That  the  action  of  the  said  cashier  in  ac- 


cepting said  checks  April  20,  1905,  and  agree- 
ing to  pay  the  same,  was  authorized  by  the 
said  president  of  said  bank,  Donald  Urqu- 
hart 

"That  the  said  cashier,  J.  H.  Claney,  and 
the  said  Donald  Urquhart,  president  of  said 
defendant  bank,  had  no  personal  Interest  in 
the  said  State  Bank  of  Washington,  or  in  the 
said  chose  in  action  assigned  to  said  defend- 
ant bank  in  consideration  of  the  issuance  of 
said  statement  of  March  10,  1906,  and  that 
the  action  taken  by  said  officers,  was  solely 
for  the  purpose  of  benefiting  the  said  Farm- 
ers' &  Mechanics'  Bank. 

"That  the  said  sum  of  $15,000  has  not,  nor 
has  any  part  thereof,  entered  to  the  credit 
of  said  State  Bank  of  Washington  on  the 
books  of  the  said  Farmers'  &  Mechanics' 
Bank,  as  heretofore  stated,  ever  been  paid 
by  the  said  Farmers'  &  Mechanics'  Bank  to 
the  said  State  Bank  of  Washington,  or  for 
or  on  its  account,  or  to  the  receiver  thereof, 
save  and  except  by  the  return  of  the  checks 
and  note  of  said  M.  F.  Setters  and  O.  B.  Set- 
ters as  hereinbefore  stated." 

We  deem  it  unnecessary  to  discuss  or  re- 
view the  voluminous"  testimony  found  in  this 
record  further  than  to  say  that,  while  it  is 
conflicting  in  some  respects,  we  think  the  pre- 
ponderance and  weight  of  the  testimony  is 
decidedly  in  favor  of  the  findings  made. 

It  Is  contended  that  no  proper  demand 
was  made  upon  the  appellant  bank  for  the 
payment  of  this  money ;  but,  where  the  rec- 
ord shows  that  a  demand  would  be  vain  and 
fruitless,  as  does  the  record  before  us,  the 
law  does  not  require  it   1  Cyc  698. 

There  is  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

WHITEHOUSE  et  al.  v.  BRYANT  LUMBER 

&  SHINGLE  MILL  CO. 
(Supreme  Court  of  Washington.  Oct.  15,  1908.) 

1.  Master  and  Servant— Injury  to  Serv- 
ant— Actions — Proximate  Cause. 

No  legitimate  inference  can  be  drawn  that 
an  accident  happened  In  a  certain  way  by  sim- 
ply showing  that  it  might  have  happened  in  that 
way,  witbont  further  showing  that  it  could  not 
reasonably  have  happened  in  any  other  way. 

2.  Same— SumoiERCY  of  Evidence. 

In  an  action  against  a  master  for  the  death 
of  a  servant,  to  which  there  was  no  eyewitness, 
where,  though  conceding  that  he  met  death  by 
coming  into  contact  with  a  Rosser  saw,  which  was 
suspended  by  ropes  low  enough  to  hit  his  head 
while  standing,  there  was  no  testimony  as  to  in 
what  manner  he  came  in  contact  with  the  saw, 
whether  in  the  line  of  his  duties  or  in  some  way 
which  should  not  charge  the  master  with  liabil- 
ity, the  action  was  properly  dismissed. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Death  action  by  May  Whitehouse  and  oth- 
ers against  the  Bryant  Lumber  &  Shingle 
Mill  Company.  Judgment  of  dismissal,  and 
plaintiffs  appeal.  Affirmed. 

Roberts  &  Hulbert  and  O.  M.  Miller,  for 
appellants.   Graves,  Palmer  &  Murphy  and 
.  Charles  H.  Winders,  for  respondent  . 
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DUNBAR,  J.  This  action  Is  brought  by 
the  wife  and  surviving  children  of  George 
H.  Whitehouse,  deceased,  to  recover  damages 
from  defendant  for  the  alleged  wrongful 
death  of  deceased.  The  complaint  contains 
two  general  averments  as  a  basis  of  the  ac- 
tion for  damages:  (1)  The  failure  of  the 
defendant  to  guard  a  certain  saw,  in  violation 
of  the  factory  act;  and  (2)  the  employment 
of  an  incompetent  servant  to  operate  said 
saw.  When  the  case  was  called  for  trial,  on 
motion  of  defendant,  the  plaintiffs  were  com- 
pelled to  elect  upon  which  cause  of  action 
they  would  proceed,  and  they  elected  to  pro- 
ceed upon  the  cause  of  action  based  upon  a 
violation  of  the  factory  act  Plaintiffs'  in- 
testate was  employed  as  head  sawyer  In  de- 
fendant's mill,  and  had  been  so  employed  for 
a  long  time  prior  to  the  accident  The  car- 
riageway and  the  log  deck  were  in  a  general 
way  similar  to  such  instruments  or  applian- 
ces In  the  ordinary  mill.  Suspended  from  the 
beams  over  the  carriageway,  and  to  the  south 
and  west  of  the  sawyer's  position,  Is  a  frame 
which  contains  what  is  called  a  "Rosser" 
saw,  a  saw  used  for  barking  or  slabbing  the 
logs  before  they  are  sawed,  in  order  to  rid 
the  logs  of  all  sand  or  gravel.  This  frame 
is  raised  or  lowered  by  means  of  ropes  at- 
tached. The  Rosser  saw  has  coarse,  hooked 
teeth,  and  clears  the  log  for  the  band  saw. 
The  band  saw  is  eight  or  ten  feet  north  of 
the  position  occupied  by  the  Rosser  saw  when 
operating  upon  the  log.  At  the  time  of  the 
accident,  the  sawyer,  the  deceased,  White- 
house,  had  directed  the  suspension  of  the 
operation  of  the  machine  for  the  purpose  of 
putting  off  a  sharp  band  saw,  but  at  such 
times  it  was  customary  to  leave  the  Rosser 
saw  in  motion,  and  it  was  left  In  motion  at 
this  time.  Accordingly  all  the  men  working 
about  the  saw  and  carriage.  Including  the 
Rosser  saw  man,  by  the  sawyer's  instruction, 
went  to  the  floor  above  for  the  purpose  of 
letting  down  the  sharp  saw  after  the  dull 
saw  had  been  removed,  the  sawyer,  the  de- 
ceased, Whitehouse,  remaining  below  to  loos- 
en the  clamp  that  held  the  dull  saw  and  to 
reclamp  the  sharp  saw  when  It  was  let  down 
by  the  mau  above.  After  dropping  the  sharp 
saw  down,  the  men  above  waited  some  10 
minutes  for  some  signal  or  direction  from  the 
sawyer  below,  when  they  received  word  that 
the  sawyer  was  hurt  The  sawyer  was  found, 
soon  after  the  accident  occurred,  In  an  un- 
conscious condition,  and  died  in  a  short  time 
without  recovering  consciousness.  His  skull 
was  fractured,  and  the  contention  of  the 
plaintiffs  was  that  in  the  performance  of  his 
duties  he  had  risen  up,  and  his  head  had 
come  in  contact  with  the  Jagged  teeth  of  the 
Rosser  saw,  which  was  the  cause  of  his 
death.  No  one  saw  the  accident,  but  there 
was  testimony  to  the  effect  that,  when  he 
was  found,  the  Rosser  saw  was  in  motion  and 
at  a  height  which  would  permit  it  to  strike 
a  man  in  the  top  of  the  head,  if  he  rose  up 
under  it  Portions  of  his  hat  or  of  a  hat 


similar  to  one  which  he  wore,  were  also  found 
scattered  about  the  log  deck,  and  there  was 
medical  testimony  to  the  effect  that  the 
fractures  of  the  skull  could  have  been  caused 
by  coming  in  contact  with  the  Rosser  saw, 
or  a  saw  of  that  character.  At  the  conclu- 
sion of  the  plaintiffs'  testimony,  on  motion 
of  defendant's  attorney,  a  nonsuit  was  grant- 
ed, and  the  case  dismissed.  From  a  judg- 
ment of  dismissal,  this  appeal  is  taken. 

It  Is  not  necessary  to  discuss  the  alleged 
error  of  the  court  in  compelling  appellants 
to  elect  under  which  cause  of  action  they 
should  proceed,  or  whether  both  allegations 
Included  one  cause  of  action,  for  we  are  of 
the  opinion  that  under  the  testimony  the  ap- 
pellants could  not  recover  In  any  case;  for, 
conceding  for  the  purpose  of  the  case  that 
there  was  testimony  upon  which  the  jury 
might  have  been  warranted  in  finding  negli- 
gence on  the  part  of  the  respondent  there  is 
no  testimony  upon  which  a  jury  could  have 
based  a  conclusion  that  such  negligence  was 
the  proximate  cause  of  the  Injury,  not  be- 
cause there  was  no  eyewitness  to  the  acci- 
dent since  it  is  undoubtedly  the  established 
law  that  the  proximate  cause  may  be  shown 
by  direct  evidence  or  it  may  be  adduced  as 
an  inference  from  other  facts  proven,  but  be- 
cause no  legitimate  Inference  can  be  drawn 
that  an  accident  happened  in  a  certain  way 
by  simply  showing  that  It  might  have  happen- 
ed in  that  way,  and  without  further  showing 
that  it  could  not  reasonably  have  happened 
in  any  other  way.  Even  if  it  be  conceded 
that  the  decedent  met  his  death  by  coming 
In  contact  with  the  Rosser  saw — and  it  may 
be  that  there  Is  room  for  such  an  Inference 
under  the  testimony  in  the  case — there  Is  no 
testimony  whatever  tending  to  show  in  what 
manner  he  came  in  contact  with  the  saw, 
whether  It  was  in  the  line  of  his  duty,  wheth- 
er it  was  necessary  in  the  performance  of  his 
work  to  rise  up  under  the  saw,  whether  he 
pulled  the  saw  down  upon  himself,  whether 
he  failed  to  take  notice  of  an  obvious  peril, 
or  whether  the  accident  was  caused  by  any 
one  of  many  conceivable  ways  which  would 
not  charge  the  master  with  liability.  With- 
out specially  reviewing  all  the  testimony  in 
this  case,  we  think  it  falls  squarely  within 
the  rule  announced  In  Armstrong  v.  Coamo- 
polis,  32  Wash.  110,  72  Pac.  1038;  Reldhead 
v.  Skagit  County,  33  Wash.  174,  73  Pac 
1118;  Stratton  v.  Nichols  Lumber  Company, 
39  Wash.  330,  81  Pac.  831,  109  Am.  St  Rep. 
881;  Olmstead  v.  Hastings  Shingle  Mfg. 
Co,  (Wash.)  94  Pac.  474;  Petersen  v.  Union 
Iron  Works  (Wash.)  98  Pac.  1077 ;  Hansen  v. 
Seattle  Lumber  Company,  81  Wash.  004,  72 
Pac.  457;  Stone  v.  Crewdson,  44  Wash.  691, 
87  Pac.  945. 

The  judgment  will  therefore  be  affirmed. 

HADLEY,  a  J.,  and  RUDKIN,  CROW, 
and  FULLERTON,  JJ.,  concur.  MOUNT  and 
ROOT,  JJ.,  took  no  part 
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WEBB  v.  HEINTZ  et  al. 
(Supreme  Court  of  Oregon.    Oct  27,  1908.) 

1.  Pleading  ft  876*)— Admissions— Effect. 

A  plaintiff  is  not  precluded,  by  a  reply 
denying  the  averments  in  the  answer,  from  re- 
lying on  the  averments  as  an  admission,  and  he 
need  not  prove  what  defendant  expressly  ad- 
mitted in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  1225 ;  Dec.  Dig.  8  376.*] 

2.  Negligence  (§  136*)— Contributoby  Neg- 
ligence—Question  fob  Jubt. 

Contributory  negligence  is  for  the  jury, 
when  there  is  a  conflict  in  the  evidence,  or 
when  different  inferences  may  be  drawn  from 
the  undisputed  facts;  and  it  is  only  when  the 
facts  are  undisputed,  and  only  one  inference  can 
be  drawn  therefrom,  that  the  question  is  for 
the  court 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SI  286,  291,  296,  299;  Dec.  Dig.  § 
136.*] 

8.  Municipal  Corporations  (|  821*)  — Ob- 
struction of  Sidewalk— Injubt  to  Pedes- 
trian—Contbibutobt  Negligence— Ques- 
tion fob  Jubt. 

A  traveler  on  a  sidewalk,  about  8:30  o'clock 
in  the  evening,  who,  while  her  attention  was 
diverted  from  the  walk  in  front  of  her  to  see 
whether  a  ear  she  desired  to  board  was  ap- 
proaching, tripped  and  fell  over  an  obstruction 
on  the  walk  of  which  she  had  no  knowledge, 
was  not  as  a  matter  of  law  guilty  of  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  19  1754-1756;  Dec. 
Dig.  8  821.*j 

4.  Municipal  Corporations  (8  805*)  —  Ob- 
struction of  Sidewalk— Injubt  to  Pedes- 
trian—Contributory Negligence. 

A  traveler  on  a  public  walk  may  assume,  in 
the  absence  of  a  notice  to  the  contrary,  that 
the  walk  is  safe:  but  he  must  use  his  senses 
and  take  reasonable  care  to  avoid  danger,  and 
where  he  has  notice  that  a  walk  is  obstructed  he 
must  act  accordingly. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1677;  Dec.  Dig.  8 
805.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Action  by  Mary  E.  Webb  against  O.  E. 
Heintz,  doing  business  under  the  firm  name 
and  style  of  Pacific  Iron  Works,  and  others. 
From  a  judgment  of  nonsuit  In  favor  of  de- 
fendant Heintz,  plaintiff  appeals.  Revers- 
ed, and  new  trial  ordered. 

W.  E.  Farrell,  for  appellant  A.  L.  Veazle, 
for  respondents. 

BEAN,  C.  J.  This  Is  an  action  to  recover 
damages  for  personal  Injuries  received  by 
plaintiff  from  tripping  and  falling  over  an 
angle  iron  frame  on  a  sidewalk  In  the  city 
of  Portland.  The  facts  are  that  In  August, 
1905,  the  Portland  Trust  Company  was  en- 
gaged in  repairing  a  building  on  the  corner 
of  Third  and  Oak  streets.  The  work  was 
under  the  supervision  of  J.  D.  Tresham,  a 
contractor.  Tresham  ordered  of  defendant 
Heintz,  who  was  doing  business  under  the 
firm  name  of  the  Pacific  Iron  Works,  for  use 


in  the  building,  five  angle  Iron  furrlngs,  each 
16  feet  long,  about  20  Inches  wide,  and  18 
or  20  Inches  high.  Four  of  these  furrlngs 
were  delivered  at  the  building  on  August 
29th,  and  the  fifth  on  the  next  day  some  time 
after  5  o'clock,  and  was  left  overnight  ly- 
ing on  the  outer  edge  of  the  sidewalk  and 
parallel  therewith.  On  the  evening  of  that 
day,  "between  daylight  and  dark,"  as  plain- 
tiff testifies,  she  was  walking  down  Third 
street,  intending  to  board  a  car  going  north 
at  Oak.  As  she  approached  Oak  street  she 
moved  toward  the  outer  edge  of  the  walk 
with  the  intention  of  crossing  the  street  and 
while  looking  back  up  Third  street  to  see  If 
her  car  was  approaching,  she  did  not  observe 
the  angle  frame,  and  tripped  over  it  and 
was  seriously  injured.  She  brought  an  ac- 
tion against  the  owner  of  the  building,  the 
contractor,  and  defendant  Heintz,  jointly,  to 
recover  for  the  Injuries  thus  received;  but 
the  action  seems  to  have  been  dismissed  or 
discontinued  as  to  all  the  defendants  except 
Heintz.  Upon  the  issues  framed  between 
him  and  plaintiff  the  cause  went  to  trial 
before  a  Jury,  and  at  the  close  of  plaintiff's 
testimony  she  was  nonsuited,  and  appeals. 

In  support  of  the  ruling  of  the  court  below 
it  is  contended  (1)  that  there  was  no  evidence 
tending  to  show  that  the  frame,  over  which 
plaintiff  tripped,  was  placed  on  the  sidewalk 
by  defendant;  and  (2)  that  plaintiff  did  not 
exercise  ordinary  care  and  caution,  and  can- 
not recover  on  the  ground  of  contributory 
negligence.  There  is  no  direct  testimony 
that  the  obstruction  was  placed  on  the  side- 
walk by  defendant,  or  by  his  direction ;  but 
that  is  affirmatively  alleged  in  his  answer. 
He  avers  that  at  the  request  of  Tresham  he 
furnished  and  delivered  to  him  five  angle 
iron  frames,  Including  the  one  described  in 
the  complaint  for  use  in  the  building;  that 
such  delivery  was  made  on  the  29th  of  Au- 
gust, 1905,  and  the  last  of  such  frames  was 
delivered  "by  this  defendant  at  said  build- 
ing on  the  29th  day  of  August,  1905,  at  about 
5  o'clock  p.  m.,  *  *  *  upon  the  sidewalk 
In  front  of  said  premises,  and  by  placing  and 
leaving  the  same  upon  the  outer  edge  of  said 
sidewalk,  lengthwise,  along  and  over  the 
curb?  In  the  position  In  which  the  same  would 
be  least  in  the  way  of  pedestrians  using  said 
sidewalk."  These  averments,  it  is  true,  are 
denied  by  the  reply ;  but  that  does  not  make 
them  any  the  less  admissions  of  the  defend- 
ant, which  the  plaintiff  could  take  advantage 
of  on  the  trial,  if  she  so  desired.  She  was 
not  precluded  by  her  reply  from  relying  on 
the  admissions  In  the  answer,  nor  was  she  re- 
quired to  prove  what  defendant  had  thus  ex- 
pressly and  solemnly  admitted.  White  v. 
Smith,  46  N.  Y.  418. 

The  remaining  question  is  whether,  as  a 
matter  of  law,  plaintiff  cannot  recover  on 
account  of  her  own  negligence  or  want  of 
due  care.    Contributory  negligence,  when  set 


•For  other  eases  see  same  topic  and  secUon  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
97  P.— 48 
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up  as  a  defense  la  a  personal  Injury  action, 
is  commonly  a  question  for  the  jury.  It  Is 
only  when  the  facts  are  undisputed,  and  only 
one  inference  can  be  drawn  from  the  testi- 
mony, that  the  question  is  for  the  court 
When  there  is  a  conflict  in  the  evidence,  or 
even  when  the  facts  are  undisputed,  but  dif- 
ferent Inferences  may  be  drawn  from  them, 
it  is  one  of  fact  for  the  jury.  Nosier  v.  Coos 
Bay  R.  R.  Co.,  89  Or.  331,  64  Pac.  644; 
Wolf  v.  City  Railway  Co.,  45  Or.  446,  72 
Pac.  320,  78  Pac.  668.  In  the  case  at  bar  the 
testimony  in  relation  to  plaintiffs  conduct 
is  very  brief.  It  is  that,  while  walking  north 
on  the  east  side  of  Third  street,  about  8:30 
o'clock  in  the  evening,  between  daylight  and 
dark,  and  while  her  attention  was  diverted 
from  the  walk  in  front  of  her,  to  see  whether 
a  car  she  desired  to  board  was  approaching, 
she  tripped  and  fell  over  an  obstruction  on 
the  walk  of  which  she  had  no  notice  or 
knowledge.  This  does  not  constitute  con- 
tributory negligence  as  a  matter  of  law.  A 
traveler  on  a  public  walk  has  a  right  to  as- 
sume, In  the  absence  of  notice  to  the  con- 
trary, that  the  walk  is  in  a  safe  condition. 
Bishop's  Non-Contract  Law,  8  1013.  He  is, 
of  course,  required  to  exerciBe  his  senses, 
and  use  reasonable  care  and  diligence  to 
avoid  danger;  but  whether  he  does  so  is 
generally  for  the  Jury,  under  the  circum- 
stances of  each  particular  case.  If  he  has 
notice  tbat  the  walk  is  dangerous  or  obstruct- 
ed, or  has  knowledge  of  such  facts  as  are  cal- 
culated to  put  a  man  of  ordinary  and  rea- 
sonable capacity  on  the  lookout,  he  must  act 
accordingly.  But  when  he  has  no  notice  of, 
or  reason  to  anticipate,  the  dangerous  con- 
dition of  the  walk,  he  Is  not  bound  to  keep 
his  eyes  constantly  fixed  on  It  in  search  of 
IMMHlhle  defects;  and  if  his  attention  is 
momentarily  or  temporarily  diverted,  by 
reason  of  which  he  does  not  see  a  defect  or 
obstruction  In  time  to  avoid  it,  he  is  not 
thereby  precluded  from  recovery  as  a  matter 
of  law.  Chicago  v.  Babcock,  143  111.  358,  32 
N.  E.  271;  Mayor,  etc.,  of  Birmingham  v. 
Tayloe,  105  Ala.  170,  16  South.  576;  West 
v.  City  of  Eau  Claire,  89  Wis.  31,  61  N.  W. 
313 ;  Jennings  v.  Van  Schaick,  108  N.  T.  530, 
18  N.  E.  424,  2  Am.  St.  Rep.  459;  Brown  v. 
Weaver  (Pa.)  5  Atl.  32. 
Judgment  reversed,  and  new  trial  ordered. 


CLARK  et  al.  v.  BOOSET  et  al. 

(Supreme  Court  of  Oregon.   Oct.  27,  1908.) 

1.  Boundaries  (8  54*)— Establishment— Of- 
ficial Surveys. 

Plaintiff  having  had  a  survey  made  of  the 
boundary  between  his  lands  and  defendant's,  un- 
der B.  &  C.  Comp.  §  4907,  providing  for  the  per- 
manent establishment  of  boundary  lines  by  the 
county  surveyor  on  notice  to  all  parties  affect- 
ed, defendant  refused  to  recognize  such  survey, 
claiming  the  boundary  was  not  uncertain,  and 
thereafter  they  agreed  that  the  lines  should  be 


established  by  two  surveyors  selected  by  them, 
but  the  surveyors  disagreed  upon  the  line.  Held, 
that  such  disagreement  showed  that  the  line 
was  uncertain,  so  that  the  survey  by  the  coun- 
ty surveyor  was  binding  upon  the  parties  if 
the  statute  was  valid,  and  defendant's  conten- 
tion that  a  former  survey  by  the  county  sur- 
veyor locating  a  stake  from  which  he  claimed 
rendered  the  survey  certain  was  untenable ;  the 
dispute  being  whether  the  stake  was  in  fact 
located  on  the  true  boundary. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  272;  Dec.  Dig.  8  54.*] 

2.  Boundaries  (8  54*)— Official  Subvet— Ef- 
fect on  Ownership  of  Land. 

Where  defendant  in  fact  owned  no  land 
west  of  a  certain  tract,  a  survey  by  the  county 
surveyor  could  not  vest  in  defendant  title  to 
any  such  land. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  8  272;  Dec.  Dig.  8  54.*] 

3.  Boundaries  (8  37*)— Establishment— Suf- 
ficiency of  Evidence. 

In  a  suit  to  establish  boundaries,  evidence 
held  to  show  that  a  strip  of  land  claimed  by  the 
parties  was  not  within  the  boundaries  of  de- 
fendant's land  as  described  by  his  deed,  and  that 
it  was  not  necessary  to  include  such  strip  there- 
in to  make  up  the  quantity  conveyed  to  his  pred- 
ecessors. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  8  37.*] 

4.  Deeds  (8  114*) — Construction — Quantity 
of  Land  Conveyed. 

Where  the  descriptions  of  lands  conveyed 
by  two  deeds  taken  from  the  public  records,  and 
no  actual  survey  had  ever  been  made,  each  deed 
calling  for  a  certain  number  of  chains  in  each 
direction,  the  unit  of  measurement  not  being 
otherwise  expressed,  a  contention  that  the  unit 
of  measurement  intended  in  the  deeds  was  longer 
than  the  standard  surveyor's  chain,  so  as  to  in- 
crease the  number  of  acres  conveyed,  was  un- 
tenable. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  8  114.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  Emily  Clark  and  another  against 
W.  J.  Boosey  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

J.  R.  Nell,  for  appellants.  A.  E.  Reames, 
for  respondents. 


BEAN,  C.  P.  This  Is  a  suit  to  establish 
the  east  line  of  plaintiffs'  and  the  west  line 
of  defendants'  laud,  being  the  west  boundary 
of  the  Armstrong  donation,  In  Jackson  coun- 
ty, to  determine  an  adverse  claim  to  a  small 
strip  of  land  lying  south  of  defendants'  prem- 
ises, and  to  enjoin  and  restrain  defendants 
from  trespassing  upon  plaintiffs'  land,  and 
interfering  with  their  possession  thereof.  In 
June,  1903,  plaintiff,  in  pursuance  of  the  pro- 
visions of  section  4907,  B.  &  C.  Comp.,  noti- 
fied the  county  surveyor  to  survey  and  estab- 
lish the  boundary  line  between  her  premises 
and  those  of  defendant,  which  was  done  ac- 
cordingly. Defendant,  however,  refused  to 
recognize  the  correctness  of  the  line  so  es- 
tablished, continued  to  trespass  upon  the  land 
belonging  to  plaintiff,  as  shown  by  such  sur- 
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vey,  and  to  greatly  interfere  with  plaintiff  s 
possession,  which  resulted  in  his  arrest  and 
conviction  in  the  criminal  court,  and  hence 
this  suit  Defendant  claims  that  the  line  es- 
tablished by  the  county  surveyor  is  Invalid, 
and  not  binding  upon  him,  because  the  line 
between  him  and  plaintiff  was  not,  in  fact, 
doubtful  or  uncertain;  but  he  is  not  sup- 
ported by  the  testimony.  After  this  suit  bad 
been  put  to  issue,  the  parties  stipulated  that 
the  line  in  question  should  be  established  by 
two  surveyors  selected  by  them,  and  a  decree 
entered  in  accordance  with  the  report  of  such 
surveyors.  These  surveyors  were  unable  to 
agree  upon  the  line  because  of  a  controversy 
as  to  the  proper  beginning  point;  thus  show- 
ing clearly  that  the  line  was  disputed,  doubt- 
ful, and  uncertain.  Defendant's  contention 
is  that  because  in  1888  the  county  surveyor, 
in  running  the  exterior  boundary  of  a  trian- 
gular tract  of  land  in  the  northwest  corner 
of  the  Armstrong  donation,  of  which  his 
present  holding  is  a  part,  located  a  stake  at 
what  defendant  now  claims  to  be  tbe  north- 
west corner  of  his  land,  and  since  there  is  no 
controversy  about  the  true  location  of  such 
stake,  there  can  be  no  uncertainty  as  to  his 
line.  "Whether  the  stake  referred  to  was  in 
fact  located  on  the  west  boundary  of  the 
Armstrong  claim  is  the  question  in  dispute. 
Defendant  owns  no  land  west  of  that  claim 
and  the  line  was  not  conclusively  determined 
by  the  survey  In  1888,  nor  could  such  survey 
vest  In  defendant  or  his  predecessor  title  to 
any  land  west  of  the  Armstrong  claim.  The 
line  in  question  was  therefore  doubtful,  dis- 
puted, and  uncertain  within  the  meaning  of 
tbe  statute  as  interpreted  in  Egan  v.  Finney, 
42  Or.  509,  72  Pac.  133,  and  the  survey  made 
by  the  county  surveyor  In  pursuance  of  such 
statute  Is  binding  upon  the  parties  and  con- 
clusively establishes  the  line  if  the  statute  is 
valid;  but,  whether  it  is  or  not,  we  are  satis- 
fled  that  the  line  as  surveyed  and  established 
by  the  county  surveyor  in  1903  is  the  correct 
line  between  the  premises  of  the  parties. 
Indeed,  there  is  no  evidence  to  controvert  it, 
except  on  the  theory  that  the  stake  set  by 
the  county  surveyor  in  1888  is  the  true  north- 
west corner  of  defendant's  land,  and  that  is 
the  disputed  fact  in  the  case.  The  evidence, 
It  seems  to  us,  all  shows  that  the  surveyor 
made  a  mistake,  and  located  the  stake  in 
question  some  8  or  10  feet  west  of  the  line. 

The  controversy  as  to  the  small  strip  of 
land  south  of  defendant's  premises  seems  to 
have  arisen  In  this  way:  In  1889  John  H. 
Downing  was  the  owner  of  a  considerable 
tract  of  land,  Including  that  now  owned  by 
defendant.  On  the  26th  of  January  he  sold 
and  conveyed  to  Enos  Blair,  defendant's  pre- 
decessor in  interest,  15  acres  off  the  north 
end  of  the  land  owned  by  him,  beginning  the 
description  thereof  at  the  northwest  corner; 
the  west  line  extending  a  certain  number  of 
chains  south  therefrom.   In  July  following  be 


deeded  the  remainder  of  the  tract,  north  of 
the  section  line  between  sections  16  and  21, 
to  James  L.  Downing,  beginning  the  descrip- 
tion at  the  section  line  and  running  north  a 
certain  number  of  chains.  Neither  of  these 
tracts  were  surveyed  or  the  lines  located  on 
the  ground  at  the  time  or  prior  to  the  making 
of  the  deeds;  but  the  descriptions  were  ob- 
tained from  the  public  records.  Upon  an  ac- 
tual survey  of  the  two  tracts  conveyed  by 
Downing  according  to  the  descriptions  con- 
tained in  the  deeds,  it  was  ascertained  that 
they  did  not  Join,  and  that  Downing  still 
owned  a  small  strip  a  few  feet  wide  between 
them.  This  he  subsequently  conveyed  to  the 
plaintiff,  who  constructed  a  road  thereon 
leading  from  her  premises  to  the  county  road 
When  the  survey  was  made,  and  defendant 
ascertained  that  there  was  a  strip  of  land 
between  his  premises  and  that  sold  by  Down- 
ing on  the  south,  he  expressly  disclaimed  any 
interest  therein,  but  he  subsequently  changed 
his  mind,  denied  plaintiff's  title  thereto,  de- 
stroyed his  roadway,  and  threatened,  by 
force  and  violence,  to  prevent  plaintiff  from 
traveling  over  it  All  the  evidence  concurs 
that  the  strip  in  question  Is  not  within  the 
boundary  of  defendant's  land  as  described  In 
bis  deed,  nor  is  It  necessary  to  make  up  the 
quantity  of  land  intended  to  be  conveyed  by 
Downing  to  his  predecessor  in  Interest  A 
claim  seems  to  be  made,  however,  that  the 
unit  of  measurement  intended  in  the  two 
deeds  made  by  Downing  was  a  chain  .67  of 
a  link  longer  than  the  standard  surveyor's 
chain.  But,  since  neither  tract  was  actually 
surveyed  or  the  lines  measured  or  located  at 
the  time  or  prior  to  the  conveyances,  we  can- 
not understand  the  process  of  reasoning  by 
which  it  is  attempted  to  support  defendant's 
position.  Each  deed  calls  for  a  tract  of  land 
extending  a  certain  number  of  chains  north 
and  south  and  a  certain  number  east  and 
west,  and  there  Is  nothing  to  indicate  that  the 
unit  of  measurement  was  to  be  anything  oth- 
er than  expressed  in  the  deeds. 

Finding  no  error  in  the  record,  the  Judg 
ment  is  affirmed. 


SCniNDLER  v.  PARZOO. 

(Supreme  Court  of  Oregon.    Oct.  27,  1908.) 

1.  Cancellation  of  Instruments  (J  37*)  — 
Mental  Incompetency— Consioebation. 
In  suing  to  avoid  a  deed  on  account  of  the 

?;rantee's  fraud  and  plaintiff  grantor's  mental 
ncapacity,  plaintiff  need  not  show  that  the  deed 
was  made  without  consideration  or  for  an  in- 
adequate consideration,  though,  had  she  relied 
solely  upon  want  of  consideration,  she  must 
have  shown  that  fact,  or,  had  she  relied  upon 
constructive  fraud,  she  must  have  shown  what 
the  consideration  was  and  an  offer  to  return  it. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §§  66-81 :  Dec.  Dig. 
§  37.*] 
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2.  Insane  Persons  (|  2*)  —  Evidence  —  Pre- 
sumptions. 

Generally  one  is  presumed  to  be  sane,  and 
the  burden  is  upon  one  asserting  the  contrary 
to  prove  it ;  but  the  appointment  of  a  guardian 
for  one  alleged  to  be  insane  by  a  court  having 
jurisdiction  creates  a  presumption  of  insanity. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  H  4-6 ;  Dec  Dig.  §  2.*] 

3.  Insane  Persons  (§  2*)— Evidence— Sanity 
— Adju  dication— Effect. 

An  adjudication  of  insanity  is  not  neces- 
sarily evidence  of  insanity  at  a  prior  time,  but 
when  it  is  shown  that  the  person's  condition 
has  been  the  same  for  a  long  time,  and  was 
the  same  at  the  time  of  the  act  to  be  affected  by 
it  as  when  the  adjudication  was  made,  the  ad- 
judication is  evidence  of  previous  insanity,  and 
where  mental  weakness  and  incapacity  are  the 
concomitants  of  old  are,  and  have  been  gradual 
and  continuous  for  a  long  time,  and  not  the  re- 
sult of  any  recent  or  intervening  cause,  such 
evidence  is  proper  to  show  that  the  conditions 
were  the  same  as  when  the  adjudication  was 
made. 

TEd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §  6;  Dec.  Dig.  f  2.#] 

4.  Deeds  ft  196*)— Grantor's  Mental  Inca- 
pacity—Evidence— Burden  of  Proof. 

In  an  action  to  cancel  a  deed  for  plaintiff 
grantor's  mental  incapacity,  it  appeared  that 
the  deed  covered  practically  all  her  property; 
that  she  was  adjudged  incompetent  10  days 
after  making  the  deed ;  that  she  was  70  years 
old.  ana  for  some  time  prior  thereto  had  been 
suffering  mental  and  physical  decline.  Held 
that,  under  such  facts,  the  admission  in  the 
answer  of  the  adjudication  placed  the  burden  on 
defendant  to  show  plaintiffs  competency,  and 
that  defendant  did  not  defraud  plaintiff. 

r)3d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  591 ;  Dec.  Dig.  5  196.*] 

5.  Deeds  ft  211*)  —  Execution  —  Grantor's 
Mental  Capacity— Evidence— Weight. 

Evidence  held  to  show  that  a  grantor  was 
not  mentally  competent  to  comprehend  the  na- 
ture of  the  transaction  in  which  she  executed 
the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  638,  639;  Dec.  Dig.  f  21L*] 

Appeal  from  Circuit  Court  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  Elizabeth  Schlndler,  by  Ira  South, 
guardian,  against  Adeline  Parzoo.  From  a 
decree  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  suit  Is  prosecuted  In  the  name  of 
Elizabeth  Schindler,  an  alleged.  Incompetent 
person,  by  Ira  South,  her  guardian,  against 
Adeline  Parzoo,  to  adjudicate  an  adverse  claim 
to  certain  real  property  consisting  of  4% 
acres,  situate  In  the  suburbs  of  the  city  of 
Roseburg,  alleged  to  belong  to  plaintiff  and 
to  be  in  her  possession,  and  to  be  of  the  value 
of  $1,500.  It  Is  alleged  that  Ira  South,  who 
is  plaintiffs  son,  on  June  18,  1906,  upon  his 
written  petition  and  after  due  notice  and 
hearing,  was  duly  appointed  by  the  county 
court  of  Douglas  county  guardian  of  the  per- 
son and  estate  of  plaintiff,  who  was  adjudged 
to  be  incapable  of  taking  care  of  herself  and 
not  competent  to  manage  her  estate,  and  that 
be  subsequently  qualified  as  such  guardian. 
The  asserted  adverse  claim  is  alleged  to 


arise  from,  and  to  be  based  upon,  a  recorded 
deed  purporting  to  have  been  executed  by 
plaintiff  on  January  8,  1906,  and  to  convey  to 
defendant  the  fee-simple  title  to  said  property, 
but  that  at  the  execution  thereof,  and  for  a 
long  time  prior  thereto,  plaintiff  was  of  un- 
sound mind  and  Incapable  of  transacting  her 
own  business;  that  she  was  Illiterate,  not 
being  able  to  read  or  write,  was  of  advanced 
age,  being  more  than  67  years  old,  and  sick 
in  bed;  that  the  defendant  was  acting  as 
plaintiffs  nurse,  and,  taking  advantage  of  her 
imbecility  of  mind  and  weakened  and  helpless 
condition,  fraudulently  Induced  and  persuad- 
ed her  to  execute  the  deed.  For  this  reason 
the  deed  Is  alleged  to  be  void,  and  the  prayer 
Is  that  it  be  canceled  of  record.  After  the 
overruling  of  a  general  demurrer  to  the  com- 
plaint defendant  answered,  denying  all  the 
material  averments  of  the  complaint  except- 
ing the  alleged  adjudication  of  plaintiff  to 
be  an  Incompetent  person,  the  appointment  of 
her  son  as  guardian  and  his  qualification,  the 
execution  of  the  deed,  and  that  by  virtue 
thereof,  she  claims  the  ownership  of  the  prop- 
erty described,  which  Is  denied  to  be  worth 
more  than  $800.  As  an  affirmative  defense.  It 
Is  alleged  that  the  deed  was  made  by  plain- 
tiff freely  and  voluntarily  for  a  valuable  con- 
sideration. These  averments  of  the  answer 
were  denied  by  the  reply,  and  particularly 
that  the  deed  was  made  for  a  valuable  or  any 
consideration.  During  the  progress  of  the 
trial,  plaintiff  was  permitted  to  amend  her 
complaint  by  adding  a  charge  that  on  January 
8,  1906,  she  was  very  sick,  feeble,  and  not  ex- 
pected to  live,  and  that  defendant,  a  short 
time  before  the  execution  of  the  deed,  admin- 
istered to  her  morphine  and  other  poisonous 
drugs  with  the  intent  and  for  the  purpose  of 
causing  her  to  be  In  a  stupor,  and  which  had 
that  effect,  and  caused  her  to  be  in  an  un- 
conscious condition  for  several  hours  there- 
after. The  court  found  that  plaintiff  was  an 
aged  and  Ignorant  person,  feeble  In  mind  and 
body,  and  suffering  from  a  severe  and  dan- 
gerous illness  from  which  she  had  not  re- 
covered, and  that  at  the  time  of  the  execution 
of  the  deed  her  mind  was  weak  and  feeble  to 
the  extent  that  she  was  incapable  of  con- 
tracting, and  was  persuaded  to  make  said  con- 
veyance by  the  presence  and  influence  of  de- 
fendant A  decree  was  entered  setting  aside 
the  deed,  from  which  defendant  appeals. 

J.  C.  Fullerton,  for  appellant  John  T. 
Long  and  Frank  G.  Micelli,  for  respondent. 

SLATER,  C.  (after  stating  the  facts  as 
above).  The  only  objection  to  the  complaint 
urged  by  counsel  for  defendant  on  her  demur- 
rer is  that  there  is  no  averment  that  the  deed 
was  made  without  consideration,  or  that  the 
consideration  was  Inadequate,  and  It  Is  con- 
tended that,  for  that  reason,  the  complaint 
Is  insufficient.  If,  to  avoid  her  deed,  plain- 
tiff relied  solely  upon  either  the  want  of  a 
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consideration  or  upon  actual  or  constructive 
fraud  In  the  procurement  of  its  executl  m,  it 
would  undoubtedly  be  essential  to  a  good 
cause  of  action  to  allege,  in  the  first  instance, 
that  there  was  no  consideration,  or,  in  the 
second  instance,  of  what  the  consideration 
consisted,  and  an  offer  to  return  it;  that  is, 
offer  to  put  the  other  party  in  statu  quo.  State 
v.  Bllze,  37  Or.  404,  61  Pac.  735;  Crossen  v. 
Murphy,  31  Or.  114,  49  Pac.  858.  But  in  this 
case  plaintiffs  chief  reliance  to  avoid  the 
contract  is  upon  her  mental  Incompetency  at 
the  time  of  the  execution  of  the  deed;-  and, 
If  it  be  found  to  exist,  It  is  not  essential  to 
state  what  may  have  been  the  consideration. 
The  rule  has  been  stated  by  Mr.  Justice  Moore 
In  Crossen  v.  Murphy  to  be  that  the  obliga- 
tion to  return  or  offer  to  return  whatever  has 
been  received  under  a  contract  by  one  who  is 
seeking  to  rescind  it  rests  upon  one  "who  is 
mentally  responsible,"  thereby  impliedly  con- 
ceding, at  least,  that  one  who  was  not  men- 
tally responsible  at  the  making  of  a  contract  is 
not  under  such  obligation.  In  Gibson  v.  Soper, 
6  Gray  (Mass.)  279,  66  Am.  Dec  414,  it  was 
held  that  an  insane  person  or  his  guardian, 
without  first  restoring  the  consideration  to 
the  grantee,  may  bring  an  action  to  recover 
land  of  which  a  deed  was  made  by  him  while 
Insane;  the  reason  given  by  Mr.  Justice 
Thomas,  who  rendered  the  opinion,  being:  "To 
say  that  an  insane  man  before  he  can  avoid  a 
voidable  deed  must  put  the  grantee  in  statu 
quo  would  be  to  say,  in  effect,  that  in  a  large 
majority  of  cases  his  deed  shall  not  be  avoid- 
ed at  all.  The  more  Insane  the  grantor  was 
when  the  deed  was  made,  the  less  likely  will 
he  be  to  retain  the  fruits  of  his  bargain,  so 
as  to  be  able  to  make  restitution.  If  he  was 
so  far  demented  as  not  to  know  or  recollect 
what  the  bargain  was,  the  difficulty  will  be 
still  greater."  This  statement  of  the  law  was 
approved  by  the  Supreme  Court  of  New  Jersey 
In  the  case  of  Eaton  v.  Eaton,  37  N.  J.  Law, 
108,  18  Am.  Dec.  716,  with  the  qualification 
that  such  is  the  law  where  fraud  is  prac- 
ticed upon  one  who  is  known  at  the  time  to  be 
Insane,  but  not  where  the  purchase  and  con- 
veyance are  made  in  good  faith  for  a  good 
consideration,  and  without  knowledge  of  in- 
sanity. Here  there  is  a  charge  of  fraud  ac- 
companied by  allegations  of  facts  from  which 
knowledge  by  the  grantee  of  the  alleged  In- 
competency of  the  grantor  is  necessarily  In- 
ferred, and  therefore  the  plaintiff  Is  not  bound 
to  allege  what  was  the  consideration  and  offer 
to  return  It 

Generally  the  presumption  of  sanity  pre- 
vails, and  the  burden  of  proofs  rests  upon 
one  who  asserts  the  contrary;  but  the  ap- 
pointment of  a  guardian  of  a  person  alleged 
to  be  non  compos  mentis  by  a  court  having 
Jurisdiction  must  necessarily  create  a  pre- 
sumption of  the  mental  Infirmity  of  the  ward 
(Ames'  Will,  40  Or.  495,  67  Pac.  737),  which 
will  prevail  for  at  least  a  reasonable  time 
thereafter.  There  can  be  no  doubt,  however, 
of  the  general  principle  that  the  adjudica- 


tion by  itself  cannot  relate  to  a  prior  time 
as  evidence  of  Incapacity  (22  Cyc.  1133),  but,  • 
when  it  is  shown  that  the  mental  condition 
of  the  ward  had  been  the  same  for  a  con- 
siderable length  of  time,  and  was  the  same 
at  the  time  of  the  act  to  be  affected  by  it  as 
when  the  adjudication  was  had,  the  adjudlca-  ' 
tion  is  competent  evidence  of  previous  in- 
sanity (Small  v.  Champeny,  102  Wis.  61,  78 
N.  W.  407;  Terry  v.  Buffington,  11  Ga.  337, 
56  Am.  Dec.  423).  And  in  a  case  where  men- 
tal weakness  and  Incapacity  are  the  con- 
comitants of  old  age,  and  have  been  gradual 
and  continuous  for  a  considerable  time,  and 
not  the  result  of  any  recent  or  intervening 
cause,  but  of  gradual  and  natural  decay, 
such  evidence  is  competent  to  show  that  the 
conditions  have  not  changed,  but  were  the 
same  as  when  the  adjudication  was  had. 
Giles  v.  Hodge,  74  Wis.  360,  43  N.  W.  163. 
In  the  present  case  the  deed  in  question  was 
executed  on  January  8,  1906,  when  plaintiff 
was  confined  to  her  bed,  suffering  from  a 
serious  and  dangerous  illness.  The  subject- 
matter  of  the  conveyance  Is  her  home  and 
practically  all  of  her  worldly  possessions. 
The  adjudication  of-  her  incompetency  took 
place  10  days  thereafter  and  when  she  had 
so  far  recovered  from  her  Illness  as  to  be 
around,  and  was  In  about  the  same  condi- 
tion of  health  that  she  had  enjoyed  for 
more  than  one  year  prior  thereto.  She  is 
about  70  years  of  age,  and  there  is  abundant 
evidence  In  the  record  showing  that  for  some 
time  prior  to  the  execution  of  the  deed  she 
was  suffering  mental  and  physical  decline. 
Under  this  state  of  the  record,  the  admission 
in  the  answer  of  the  adjudication  by  the 
county  court  on  the  18th  of  January  that 
plaintiff  was  an  incompetent  person  shifts 
the  burden  upon  defendant  to  show  plain- 
tiff's competency  at  the  execution  of  the 
deed,  and  to  free  the  transaction  from  any 
suspicion  or  implication  of  fraud  practiced 
by  her  In  procuring  its  execution,  and  this 
she  has  not  succeeded  in  doing. 

Prom  a  careful  consideration  of  the  whole 
record,  we  are  bound  to  say  that  plaintiff  at 
the  time  of  the  execution  of  the  deed  was 
not  mentally  competent  to  comprehend  the 
nature  or  effect  of  the  transaction.  She  was 
about  70  years  of  age,  ignorant  and  unable 
to  read  or  write.  The  property  in  question 
was  purchased  In  October,  1904,  by  plain- 
tiff and  Joseph  Schlndler,  her  husband,  for 
the  sum  of  $2,500,  and  was  conveyed  to  them 
jointly.  They  went  upon  it  and  made  it 
their  home.  In  the  following  April  Joseph 
died,  leaving  to  plaintiff,  besides  the  home, 
a  small  amount  of  personalty.  The  estate 
was  administered  upon  by  John  T.  Long,  as 
administrator,  who  was  also  plaintiff's  legal 
advisor,  and  at  the  settlement  about  $400  in 
money  was  paid  to  her  by  the  administrator 
as  the  residue  thereof.  This  was  some  time 
prior  to  the  execution  of  the  deed,  and  Long 
testifies  that  at  that  time  he  had  some  mis- 
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glvings  as  to  her  sanity,  and  hesitated  some 
In  paying  orer  the  money  to  her,  that  he  con- 
sulted the  county  judge  about  the  matter, 
and  finally  paid  her  the  money,  but  that  she 
did  not  seem  to  understand  the  nature  and 
effect  of  the  receipt  she  signed  therefor.  She 
had  an  only  son,  Ira  South,  now  her  guard- 
ian, but  who  lived  in  the  vicinity  of  the  city 
of  Portland,  several  hundred  miles  distant, 
who  came  to  see  her  infrequently.  She  was 
in  declining  health  and  subject  to  occasional 
spells  of  serious  illness.  In  May,  1905,  Mrs. 
Anna  Watklns  and  her  husband  were  engag- 
ed to  make  their  home  with  plaintiff  and 
care  for  her;  they  furnishing  the  table  in 
payment  of  rent  They  stayed  with  her  un- 
til the  middle  of  August  Mrs.  Watkins  tes- 
tifies that  plaintiff  was  no  more  than  a  child 
in  her  ways,  doing  irrational  things,  such 
as  changing  her  medicine  from  one  box  to 
another,  secreting  perishable  articles  of  food 
in  her  bedroom,  and  threatening  to  kill  her- 
self; that  witness  spoke  about  her  to  Dr. 
Hoover,  plaintiff's  physician,  and  he  told  her 
that  plaintiff's  mind  was  weak,  and  that  she 
was  not  responsible  for  what  she  was  doing, 
and  must  be  watched.  This  witness  nursed 
her  through  three  periods  of  illness,  which 
were  so  serious  that  at  times  she  thought 
plaintiff  would  die,  and  she  was  of  the  opin- 
ion that  plaintiff  was  not  capable  of  attend- 
ing to  business  at  any  time,  and  could  not 
count  money  or  make  change.  After  Mrs. 
Watklns  went  away,  plaintiff's  neighbors 
looked  after  her  and  waited  upon  her  when 
she  was  ill.  Among  them  was  Mrs.  Caroline 
Cordon,  whose  testimony  is  much  to  the  same 
effect  as  that  of  Mrs.  Watklns.  Plaintiff  be- 
came seriously  ill  again  about  January  6, 
1906,  but  about  two  weeks  previously  either 
plaintiff  or  some  one  of  her  friends  for  her 
had  secured  the  services  of  Anna  Chaliou,  a 
servant  girl,  to  assist  and  take  care  of  plain- 
tiff. Defendant,  a  married  woman  and  neigh- 
bor, with  others,  had  bestowed  a  great  deal 
of  care  and  attention  to  assist  in  caring  for 
plaintiff.  Defendant  says  that  her  services 
at  times  were  rendered  at  the  request  of 
plaintiff's  husband,  when  he  was  living,  and 
under  the  promise  of  compensation,  but  we 
are  inclined  to  think  that  they  must  have 
been  rendered  voluntarily  and  without  any 
expectation  of  remuneration  by  her.  She  tes- 
tifies that  on  January  6th  she  was  called  to 
wait  on  plaintiff,  who  was  so  ill  that  she 
could  not  leave  her.  She  stayed  with  plain- 
tiff that  day,  sat  up  with  her  the  following 
night  and  for  several  succeeding  nights,  but 
on  the  evening  of  the  7th  plaintiff  was  bet- 
ter. What  occurred  on  that  day  between 
them  Is  given  by  defendant  in  these  words: 
"I  told  her  that  I  would  have  to  go  home 
with  my  children,  and  that  the  hired  girl 
could  watch  her,  and  she  says  to  me:  'No; 
don't  you  leave  me  for  a  moment.  I  would 
not  trust  myself  with  the  girl  or  anybody 
else.'  Mrs.  Cordon  had  been  there,  and  I 
told  her  that  probably  Mrs.  Cordon  would 


come  and  stay  with  her,  and  she  says:  'No; 
I  don't  trust  myself  with  Mrs.  Cordon  or 
anybody  else.  I  want  you  to  stay  right  here ' 
And  I  told  her  that  I  could  not  leave  home 
to  stay  with  her;   •   *   •   that  she  was  al- 
right now  and  she  could  stay  with  the  girl; 
•   •   *   that  I  would  have  to  go  and  attend 
to  my  household  duties,  and  she  says:  'No; 
I  want  you.    *    •    •    You  have  been  good 
to  me,  and,  if  it  had  not  been  for  you,  I 
would  have  died  long  ago.'   'Now,'  she  says, 
'I  will  tell  you  what  I  will  do  if  you  will 
bring  your  bed  here  to-night  and  stay  with 
me,  and  be  here  In  the  morning,  and  give 
me  my  medicine  and  breakfast,  and  stay 
with  me,  I  will  give  you  this  property.*  She 
says:    *I  have  been  intending  to  mention 
about  the  property.'    I  stopped  and  studied 
a  minute,  and  I  says:   'Grandma,  I  don't  be- 
lieve you  mean  that'   And  she  says:  'Yes; 
I  do.'   She  says:   'What  is  the  difference  In 
me  spending  money  to  have  people  to  take 
care  of  me,  or  giving  you  the  property  to 
keep  me  and  take  care  of  me  the  rest  of  my 
days,  and  then  I  know  I  will  have  a  woman 
to  look  after  me  the  rest  of  my  life,  for 
my  son  does  not  take  any  Interest  in  me.' 
Well,  I  studied  a  few  minutes.    I  did  not 
know  really  whether  she  meant  it  or  not 
After  a  while  I  says  to  her,  'Now,  Grand- 
ma, if  you  want  me  to  do  that,  you  will  have 
to  make  me  a  legal  deed  to  the  property,'  to 
see  whether  she  realized  what  a  deed  meant, 
and  she  says:   'I  will.   We  will  fix  the  thing  so 
that  never  any  body  could  come  between  you 
and  I,  and  I  want  you  to  take  care  of  me  the 
rest  of  my  life,  provide  me  with  a  borne.' 
And  I  says:    'All  right*    So  then  I  went 
home  and  done  my  work,  and  when  I  came 
back  I  brought  my  bedding,  and  I  stayed 
with  her."    According  to  defendant's  rela- 
tion of  the  facts,  this  Is  the  first  rime  that 
matter  was  mentioned,  and  It  was  then  about 
5  o'clock  in  the  evening  of  the  7th.  that 
plaintiff  was  crying,  and  that  witness  told 
her  she  could  not  stay  with  her  and  take 
care   of  her  without   some  compensatiou, 
which   resulted  in   the   above  agreement 
This  recital  by  defendant  convinces  us  of 
two  things:    First,  that  the  defendant  had 
secured  complete  control  over  the  mind  and 
affections  of  plaintiff;  and,  second,  that  de- 
fendant at  the  time  doubted  plaintiffs  men- 
tal capacity  to  comprehend  the  effect  of  the 
proposed  transaction. 

Dr.  Hoover,  plaintiff's  attending  physi- 
cian, testifies  that  he  had  several  conversa- 
tions with  plaintiff  about  the  advisability  of 
her  deeding  her  property  to  defendant  and 
advised  her  that  it  might  be  the  best  thing 
for  her  to  do,  but  that  it  was  none  of  his 
business,  and  to  do  just  as  she  liked  about  it. 
But  he  also  says:  "One  evening  I  called 
there  and  Mrs.  Cordon  was  in  the  room,  and 
there  seemed  like  there  had  been  more  or 
less  roughness  there  all  day"  about  her  going 
Into  this  deal.  "She  sent  Mrs.  Cordon  out 
of  the  room,    •    •   •   and,  after  she  went 
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out,  she  said:  'I  have  decided  to  take  up 
the  Parzoos  at  their  offer,  and  I  wish  you 
would  have  some  good  attorney  come  up 
here  to-morrow  and  fix  the  necessary  pa- 
pers.* And  I  says:  'All  right.*  •  *  * 
'Now,'  she  says,  when  the  woman  left  the 
room,  'I  don't  care  If  this  woman  know  what 
I  am  doing.  She  thinks  I  am  crazy.  I  wish 
she  would  go  home  and  attend  to  her  own 
business.  I  will  have  nothing  to  do  with 
her.' " 

From  other  witnesses  It  appears  clear  that 
the  question  of  plaintiff's  competency  had 
been  discussed  among  those  who  had  been 
assisting  in  taking  care  of  plaintiff,  and  that 
the  defendant,  no  doubt,  knew  of  that  fact, 
and  through  her  it  was  communicated  to 
plaintiff,  who  became  ill  disposed  towards 
them.  We  think,  also,  the  inference  is  plain- 
ly deducible  from  her  statements  to  Dr. 
Hoover  that  the  defendant  had  made  the 
proposition  to  plaintiff  and  had  urged  its 
acceptance.  The  following  morning  Charles 
L.  Hamilton,  an  attorney,  was  procured  to 
call  upon  plaintiff,  and,  learning  her  wishes, 
he  returned  to  his  office  and  prepared  the 
deed.  In  the  afternoon  of  the  8th  he  called 
again  to  have  it  executed.  Defendant  had 
procured  the  attendance  of  a  Mrs.  Perry,  a 
neighbor,  to  act  as  a  witness.  Hamilton 
testifies  that  plaintiff  then  informed  him,  in 
the  presence  of  defendant,  that  others 
thought  that  she  was  crazy,  and  he  then  in- 
formed her  that,  if  that  were  true,  he  could 
not  take  her  acknowledgment.  But,  after 
talking  with  her  a  few  minutes,  he  concluded 
she  understood  what  she  was  about  to  do, 
and,  after  having  read  the  deed  over  to  her, 
omitting  the  description,  he  asked  her  if  she 
understood  it,  to  which  she  answered  she 
did.  Then  defendant  and  Hamilton  raised 
and  supported  plaintiff  in  the  bed  and,  while 
the  latter  held  her  hand,  she  made  her  mark 
in  execution  of  the  deed.  As  to  what  im- 
mediately followed  In  reference  to  the  deliv- 
ery of  the  deed,  there  is  some  conflict  in  the 
testimony.  Defendant,  however,  testifies 
that  It  was  first  handed  to  plaintiff,  who  then 
handed  it  to  her,  with  the  remark  that  "what 
is  mine  is  hers,  and  what  is  hers  is  mine." 
The  consideration  expressed  in  the  deed  is  for 
services  theretofore  rendered  by  the  grantee 
in  nursing  and  taking  care  of  the  grantor,  and 
services  to  be  rendered  by  the  grantee  in 
nursing  and  taking  care  of  the  grantor  and 
providing  her  with  such  a  home  during  her 
life,  as  the  circumstances  and  means  of  the 
grantee  will  permit.  It  appears,  however, 
from  the  testimony  of  defendant,  as  well  as 
from  other  witnesses,  that  previous  to  the 
arrangement  between  plaintiff  and  defendant 
made  on  the  7th,  as  related  by  defendant, 
and  which  forms  the  express  consideration  of 
the  deed,  an  offer  had  been  made  by  defend- 
ant to  plaintiff  to  exchange  her  timber  claim 
In  the  mountains  and  her  home  place  in 
Roseburg  for  plaintiff's  property  conveyed  by 
this  deed.    Defendant  says  plaintiff  first 


wished  to  sell  to  her;  but,  having  no  money 
with  which  to  purchase,  she  offered  this  ex- 
change. Mrs.  Cordon  says  plaintiff  told  her 
of  the  offer,  and  she  advised  her  strongly 
against  the  exchange,  as  it  was  greatly  to 
her  disadvantage.  All  this  goes  to  show  a 
continued  and  persistent  effort  by  defendant 
to  secure  from  plaintiff  the  title  to  this  prop- 
erty now  in  controversy,  and  the  remark 
above  noted  attributed  to  plaintiff  by  defend- 
ant as  having  been  made  at  the  time  of  the 
delivery  of  the  deed  induces  us  to  believe 
that  she  did  not  at  the  time  comprehend  the 
nature  of  the  transaction,  or  the  terms  upon 
which  she  was  parting  with  the  title  to  her 
home,  but  that  she  imagined  or  believed  she 
was  effecting  an  exchange.  She  has  testi- 
fied in  her  own  behalf  that  she  cannot  re- 
member anything  about  the  agreement  to 
convey  to  the  defendant,  as  testified  to  by  the 
latter,  nor  anything  about  the  execution  of 
the  deed.  She  has  no  memory  of  Hamilton 
being  there  or  John  T.  Long,  who  called  la- 
ter. And,  when  asked  when  was  it  she 
found  that  this  deed  had  been  made,  she 
made  answer:  "A  week  or  two  after  I  be- 
gin to  see  devils  and  everything  else  after 
me.  Some  told  me  long  ago  I  was  in  hell,  a 
good  while  ago;  but  would  not  believe  me." 
This,  as  well  as  other  parts  of  her  testi- 
mony, discloses  a  disordered  mind.  While 
Dr.  Hoover  testifies  that  she  was  in  a  normal 
mental  condition  for  one  of  her  age  and  was 
competent  to  transact  business,  and  he  is 
substantially  corroborated  by  Mrs.  Perry  and 
Charles  Hamilton,  yet  there  Is  much  other 
testimony  in  the  record  to  the  contrary  sup- 
ported by  circumstantial  detail  of  Irrational 
acts  done  by  plaintiff  at  the  time  and  pre- 
ceding the  execution  of  the  deed  and  for  a 
considerable  time,  previous  thereto  that  we 
are  bound  to  say  from  the  whole  record  that 
she  was  not  competent  to  execute  the  deed. 

It  is  confessed  by  all  who  have  testified 
that  plaintiff  had  been  suffering  from  fre- 
quent and  serious  illness,  which  threatened 
to  terminate  fatally;  that  such  illness  was 
accompanied  by  severe  pains,  to  alleviate 
which  her  physician  had  habitually  prescrib- 
ed morphine;  that  she  was  so  seriously  ill 
on  the  Gth  and  7th  of  January  that  it  was 
necessary  to  attend  upon  her  at  night  and 
for  several  nights  thereafter,  and  by  some  of 
her  attendants  it  was  thought  she  would  not 
recover.  The  prescriptions  prepared  by  Dr. 
Hoover  are  In  evidence,  and  contain  mor- 
phine, although  not  in  large  doses,  yet  In 
sufficient  quantity  to  alleviate  her  pain,  and 
when  that  result  had  been  attained  she  was 
8a id  by  defendant  and  the  physician  to  be 
better,  and  then  It  was  that  the  deed  was 
executed.  But  we  cannot  fail  to  note  that 
on  the  next  day  following  the  execution  of 
the  deed  a  new  prescription  was  given  In 
which  the  quantity  of  morphine  was  doubled. 
There  is  no  explanation  given  for  the  ne- 
cessity of  this. 

A  great  deal  has  been  claimed  by  counsel 
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for  defendant  for  the  apparent  neglect  of 
plaintiff  by  her  son,  who  is  now  acting  as 
her  guardian  and  prosecuting  this  suit  As 
before  stated,  he  lived  in  the  vicinity  of 
Portland,  where  his  business  kept  him.  But 
the  record  sbows  that  he  visited  her  in  Ju- 
ly, 1905,  and  that  he  had  been  endeavoring 
to  provide  a  home  for  her  in  Portland  with 
bis  relatives  where  she  could  be  cared  for 
and  near  to  him,  and  in  this  effort  he  had 
partly  succeeded,  but  had  been  delayed  in 
its  consummation.  He  testifies,  however, 
that  he  visited  his  mother  in  the  spring  or 
summer  of  1905,  and  while  there  he  arranged 
with  Dr.  Hoover  to  attend  and  administer 
to  the  needs  of  his  mother,  and  that,  if  she 
became  seriously  111  at  any  time,  to  notify 
him,  and  he  would  come.  He  was  not  ad- 
vised of  his  mother's  admitted  serious  ill- 
ness on  the  6th  or  7th  of  January,  and  had 
no  information  of  her  situation,  or  of  the  ex- 
ecution of  the  deed,  until  after  It  had  been 
accomplished,  and  then  only  by  the  advice 
of  another  than  those  bringing  it  about 

We  are  unable  to  find  any  reason  upon 
which  to  base  a  reversal  of  the  decree.  On 
the  contrary,  every  principle  of  equity  sup- 
ports it,  and  It  should  be  affirmed,  with  costs 
to  respondent  In  this  court 


LAURENCE  v.  KILGORE  et  al.  (Sac  1,615.) 
(Supreme  Court  of  California.    Sept.  24,  1908. 
Rehearing  Denied  Oct.  23,  1908.) 

1.  Appeal  and  Errob  —  Review  —  Findings 
on  Conflicting  Evidence. 

Findings  of  fact  on  conflicting  evidence 
cannot  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  55  3983-3989.] 

2.  Pbincipal  and  Agent — Actions— Recov- 
ery by  Pbincipal— Conditions  Pbecedent. 

The  suit  not  being  for  rescission  of  con- 
tract, but  by  a  principal  to  recover  what  he 
had  given  his  agent  in  excess  of  the  amount 
the  agent  had  paid  for  property  in  buying  it 
for  him,  the  agent  having  falsely  represented 
that  he  had  paid  more,  plaintiff  is  not  required 
to  return  the  property,  or  do  else  towards  plac- 
ing defendant  in  statu  quo,  as  a  condition  to 
maintaining  the  action. 

Department  1.  Appeal  from  Superior 
Court  San  Joaquin  County;  F.  H.  Smith, 
Judge. 

Action  by  E.  R.  Laurence  agaiDst  J.  N. 
Kilgore  and  others.  Judgment  for  plaintiff. 
Certain  defendants  appeal.  Affirmed. 

Nicol  &  Orr  and  W.  Goodwin  Williams 
(N.  J.  Manson,  of  counsel),  for  appellants. 
Plummer  &  Dunlap,  for  respondent 

SHAW,  J.  The  only  appeal  remaining  In 
this  cause  is  that  of  defendant  Massie  from 
the  order  denying  his  motion  for  a  new  trial. 

Kilgore,  acting  as  agent  for  Laurence,  who 
was  absent  from  the  state,  bought  for  Lau- 
rence a  farm  of  Claiborne  at  the  price  of 
$8,750,  taking  the  deed  in  his  own  name.  He 
represented  to  Laurence  that  the  price  was 
$20,330,  and  that  he  had  taken  title  in  his 


own  name  for  convenience  In  making  the 
purchase,  and  upon  this  representation  ob- 
tained from  Laurence  $10,166.50  of  the  sup- 
posed purchase  price,  In  cash,  and  a  note  to 
himself  and  Massie  for  the  unpaid  portion 
of  the  price,  whereupon  he  conveyed  to  Lau- 
rence. Massie  received  the  note  without  con- 
sideration. On  discovering  the  truth,  Lau- 
rence brought  this  suit  against  the  defend- 
ants to  recover  of  Kilgore  the  sum  of  $1,416.- 
50,  being  the  excess  of  the  money  paid  by 
him  to  Kilgore,  over  the  price  paid  by  Kil- 
gore to  Claiborne,  and  to  cancel  the  note  to 
Kilgore  and  Massie.  Judgment  was  given 
against  Kilgore  for  the  sum  claimed  and 
against  all  the  defendants  for  the  cancella- 
tion of  the  note. 

The  main  point  argued  Is  the  insufficiency 
of  the  evidence  to  sustain  the  finding  of  the 
court  that  Kilgore  was  the  agent  of  Lau- 
rence to  buy  for  him  the  land  of  Claiborne. 
The  most  that  can  be  said  In  favor  of  the 
appellants  is  that  the  evidence  Is  in  sub- 
stantial conflict  on  the  subject  Under  the 
rule  of  law  governing  the  power  of  this  court 
on  appeal,  we  cannot  consider  the  weight 
of  the  evidence  In  such  cases,  and  must  take 
the  fact  as  found  by  the  trial  court 

The  suit  is  not  for  the  rescission  of  the 
contract  and  hence  the  plaintiff  was  not  re- 
quired to  return  the  land,  or  place  the  de- 
fendant In  statu  quo,  as  a  condition  of  main- 
taining the  action. 

No  other  points  are  presented. 

The  order  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J. 


PEOPLE  v.  HUNTINGTON.    (Cr.  138.) 

(Court  of  Appeal,  First  District,  California. 
Aug.  13,  1908.    Rehearing  Denied  by 
Supreme  Court  Oct.  13,  1908.) 

1.  Criminal  Law— Former  Jeopabdt— Con- 
viction as  Acquittal  of  Higher  Gbade  op 
Offense. 

A  conviction  of  manslaughter,  while  the 
information  charges  murder,  is  an  acquittal  of 
first  and  second  degree  murder,  and  on  a  re- 
trial, after  reversal,  accused  can  only  be  tried 
for  manslaughter. 


2.  Homicide  —  Review  —  Proceedings  in 
Lower  Coubt. 

On  the  second  trial  of  accused,  charged 
with  murder  by  performing  a  criminal  opera- 
tion on  decedent  had  after  the  reversal  of  a 
conviction  of  manslaughter,  evidence  that  death 
was  caused  in  an  attempt  to  perform  a  crim- 
inal operation  on  decedent  was  admissible  to 
prove  accused  guilty  of  manslaughter,  though  it 
proved  murder,  for  which  he  could  not  be  tried. 

3.  Indictment  and  Infobmation— "Mubdeb" 
— "Manslaughteb"— Attempt  to  Pbocube 
Abortion— Conviction  under  Charge  op 
Mubdeb. 

Under  Pen.  Code,  if  187,  189,  defining 
murder  as  the  unlawful  killing  of  a  human  be- 
ing with  malice  aforethought,  and  defining  mur- 
der in  the  first  and  second  degrees,  and  section 
192,  defining  manslaughter  as  the  unlawful  kill- 
ing of  a  human  being  without  malice,  and  di- 
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viding  manslaughter  Into  voluntary  and  involun- 
tary manslaughter,  and  section  274,  making  it 
a  felony  to  perform  a  criminal  abortion,  an 
unlawful  killing  with  malice  aforethought  is 
"murder,"  and  Is  also  "manslaughter,"  because 
it  is  the  unlawful  killing  of  a  human  being, 
though  it  cannot  be  logically  classed  as  volun- 
tary or  involuntary  manslaughter,  and  under  a 
charge  of  murder  by  attempting  a  criminal 
abortion,  a  verdict  of  manslaughter  may  be  re- 
turned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  593. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4388-4342,  4632-4637;  vol.  8,  pp. 
7715,  7726,  772L]^ 

4.  Sake. 

Under  an  ordinary  indictment  or  informa- 
tion for  murder,  accused  may  be  convicted  of 
manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  588.] 

5.  Homicide  —  Revtew  —  Pboceedinos  ik 
Lower  Court. 

Where,  after  reversal  of  a  conviction  of 
manslaughter  under  an  indictment  for  murder, 
the  people  have  the  right,  at  the  second  trial, 
to  put  accused  on  trial  for  manslaughter,  evi- 
dence as  to  the  death,  the  time  and  place  there- 
of, and  the  circumstances,  and  accused's  acta 
in  connection  therewith  is  admissible. 

6.  Priminal  Law— Evidence— Seu-Sebving 
i>fclaration8. 

The  law  will  not  permit  one  who  Intended 
to  perform  a  criminal  act  to  make  declarations, 
a  day  or  two  before  the  act,  as  to  the  lawful 
purpose  in  mind,  and  then  introduce  such  decla- 
rations to  justify  himself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  828-935.] 

7.  Same. 

Where  accused  claimed  that  an  operation 
was  not  criminal,  but  was  a  lawful  operation, 
the  exclusion  of  evidence,  that  accused  had 
borrowed  from  a  physician  instruments  to  per- 
form a  lawful  operation,  on  the  ground  that 
there  had  been  no  proof  as  to  the  use  of  such 
instruments,  was  not  erroneous,  where  leave 
was  given  to  renew  the  offer,  which  was  not 
done. 

8.  Same — Appeal — Review. 

It  is  the  province  of  the  court  on  appeal  to 
pass  on  questions  of  law,  where  there  is  suffi- 
cient evidence  to  justify  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  5  2986.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor,  Judge. 

Ralph  A.  Huntington  was  convicted  of 
manslaughter,  and  he  appeals.  Affirmed. 

Peter  F.  Dunne  and  Robert  Ferral,  for 
appellant  Attorney  General  Webb,  for  the 
People. 

COOPER,  P.  J.  The  Information  charges 
the  defendant  with  the  crime  of  murder  by 
the  unlawful  and  felonious  killing,  with 
malice  aforethought,  of  Jennie  McKown  on 
the  27th  day  of  October,  1900,  in  the  city 
and  county  of  San  Francisco.  The  case  has 
formerly  been  before  the  Supreme  Court.  On 
the  first  trial  the  defendant  was  convicted 
of  manslaughter,  and  on  appeal  the  Judg- 
ment was  reversed,  upon  the  ground  that  the 
court  erred  In  giving  an  instruction  upon 


the  subject  of  manslaughter,  where  the 
whole  theory  of  the  prosecution  during  the 
trial  was  that  defendant  was  guilty  of  mur- 
der In  causing  the  death  of  deceased  by  an 
attempt  at  criminal  abortion;  no  claim  be- 
ing made  that  death  resulted  from  a  lawful 
act  In  performing  a  surgical  operation  upon 
deceased  without  due  caution  and  circum- 
spection. People  v.  Huntington,  138  Cal. 
201,  70  Pac.  284.  The  court  there  remanded 
the  cause  for  a  new  trial.  It  Is  settled  by 
a  long  line  of  decisions  In  this  state  that  the 
verdict  of  manslaughter  in  the  first  trial  and- 
the  judgment  entered  thereon  operate,  as 
matter  of  law,  to  acquit  the  defendant  of  all 
higher  offenses,  to  wit,  murder  in  the  first 
degree  and  murder  In  the  second  degree. 
People  v.  Gllmore,  4  Cal.  376,  60  Am.  Dec. 
620;  People  v.  Backus,  5  Cal.  275;  People 
v.  Apgar,  35  Cal.  381 ;  People  v.  Smith,  134 
Cal.  453,  66  Pac.  668;  Huntington  v.  Su- 
perior Court,  5  Cal.  App.  288,  80  Pac  141. 
The  cause,  after  a  long  delay,  came  up  for 
a  second  trial  in  the  superior  court  in  June, 
1807,  and  the  Jury  returned  a  verdict  of 
manslaughter,  upon  which  judgment  was  en- 
tered, sentencing  the  defendant  to  a  term  of 
four  years  in  the  state  prison  at  San  Quen- 
tin.  Defendant  made  a  motion  for  a  new 
trial,  which  was  denied,  and  hence  this  ap- 
peal from  the  judgment  and  order. 

The  main  contention  of  defendant  is  that 
the  court  received  evidence  which  showed, 
or  tended  to  show,  that  the  death  was  caus- 
ed In  an  attempt  to  perform  a  criminal  abor- 
tion upon  deceased,  and  hence  the  crime 
proved  was  murder,  and  not  manslaughter, 
and  that  defendant  could  not  be  convicted  of 
manslaughter  where  the  evidence  shows  that 
the  crime  was  murder  In  killing  deceased  by 
attempting  to  produce  an  abortion.  It  was 
clearly  the  theory  of  the  district  attorney 
and  of  the  trial  judge  that  all  the  facts 
might  be  proven,  and  that  upon  such  facts 
the  Jury  might  return  a  verdict  of  man- 
slaughter, even  though  the  crime  was  in  fact 
murder.  It  Is  not  disputed  that  such  ver- 
dict might  have  been  returned  if  the  case 
had  not  been  tried  before,  and  the  defend- 
ant, by  reason  of  the  law,  acquitted  of  mur- 
der. The  district  attorney,  in  the  course  of 
his  opening  statement,  said:  "From  these 
and  a  variety  of  other  circumstances  we  ex- 
pect to  show  that  this  girl  was  pregnant, 
that  the  defendant  knew  of  her  pregnancy, 
and  that  he  undertook  to  relieve  her  of  that 
condition,  and  that,  in  his  attempt  to  per- 
form the  operation,  he  caused  her  death." 
And  the  judge  in  instructing  the  jury  said: 
"If  you  find  from  the  evidence  In  this  case 
to  your  satisfaction  to  a  moral  certainty,  and 
beyond  a  reasonable  doubt,  that  the  defend- 
ant Ralph  A.  Huntington  did,  on  or  about 
the  27th  day  of  October,  1800,  at  the  city 
and  county  of  San  Francisco,  knowingly  and 
intentionally  perform,  or  attempt  to  per- 
form, the  operation  of  curettement  on  Jennie 
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McKown  while  she  was  pregnant,  for  the 
purpose  of  causing  her  a  miscarriage,  when 
the  same  was  not  necessary  to  save  her  life, 
and  that,  by  reason  of  such  performance  or 
attempt  to  perform  such  operation  said  Jen- 
nie McKown  lost  her  life,  it  will  be  your  du- 
ty, in  view  of  the  former  verdict  in  this  case, 
to  find  the  said  defendant  guilty  of  man- 
slaughter." In  our  opinion  the  evidence  was 
admissible  if  it  tended  to  prove  the  defend- 
ant guilty  of  manslaughter,  although  it  prov- 
ed more,  to  wit,  the  crime  of  murder.  Mur- 
der is  defined  as  "the  unlawful  killing  of  a 
human  being  with  malice  aforethought" 
Pen.  Code,  §  187.  It  is  divided  into  degrees 
as  follows :  "All  murder  which  is  perpetrat- 
ed by  means  of  poison,  or  lying  in  wait,  tor- 
ture, or  any  other  kind  of  willful,  deliberate, 
premeditated  killing,  or  which  is  committed 
in  the  perpetration  or  attempt  to  perpetrate 
arson,  rape,  robbery,  burglary  or  mayhem, 
Is  murder  of  the  first  degree ;  all  other  kinds 
of  murder  are  of  the  second  degree."  Sec- 
tion 189.  Manslaughter  Is  "the  unlawful 
killing  of  a  human  being  without  malice." 
Section  192.  If  the  defendant  caused  the 
death  of  deceased  by  the  use  of  an  instru- 
ment or  means  with  Intent  to  procure  a  mis- 
carriage, the  killing  was  unlawful,  because 
such  act  is  expressly  made  a  felony  by  stat- 
ute. Pen.  Code,"  8  274.  There  Is  ample  evi- 
dence in  the  record  to  sustain  the  implied 
finding  of  the  Jury  to  the  effect  that  the 
death  was  caused  by  defendant  In  an  attempt 
to.  produce  a  miscarriage  of  deceased,  who 
was  pregnant  It  is  not  necessary  to  give 
such  evidence  in  full,  or  to  discuss  the  evi- 
dence as  to  the  defendant's  acquaintance 
with  the  unfortunate  girl,  who  met  her  death 
while  in  the  full  bloom  of  youth  and  vigor. 
In  fact  counsel  for  the  defendant  do  not 
claim  that  the  evidence  Is  insufficient  to  sup- 
port a  verdict  of  murder ;  but  they  insist  that 
the  evidence  shows  the  crime  to  have  been 
murder,  and  that  the  defendant  has  been 
already  acquitted  thereof.  This  argument 
is  based  upon  the  Code,  which  divides  man- 
slaughter Into  two  classes:  "(1)  Voluntary, 
upon  a  sudden  quarrel  or  heat  of  passion; 
(2)  involuntary,  in  the  commission  of  an  un- 
lawful act  not  amounting  to  felony,  or  In  the 
commission  of  a  lawful  act  which  might 
produce  death  In  an  unlawful  manner,  or 
without  due  caution  or  circumspection."  It 
is  not  claimed  by  the  people  that  the  killing 
was  done  in  the  performance  of  a  lawful  act 
in  an  unlawful  manner,  or  without  due  cau- 
tion or  circumspection ;  nor  is  it  claimed  that 
It  was  done  In  the  commission  of  an  unlaw- 
ful act  not  amounting  to  a  felony,  for  the 
very  reason  that,  If  the  defendant  was  at- 
tempting to  procure  a  miscarriage  of  de- 
ceased, who  was  pregnant,  he  was  doing  an 
unlawful  act  which  was  a  felony.  The  re- 
sult of  the  argument  of  appellant's  counsel, 
If  carried  to  the  extent  claimed,  would  be 
to  hold  that  If  the  act  which  defendant  per- 
formed was  unlawful,  but  not  a  felony,  he  Is 


guilty  of  manslaughter ;  while  if  the  act  was 
a  felony,  he  is  not  guilty  of  manslaughter, 
but  of  murder.  We  do  not  think  it  Incum- 
bent on  the  court  to  give  such  narrow,  tech- 
nical interpretation  as  to  the  true  meaning  of 
the  statute.  If  the  killing  was  unlawful, 
with  malice  aforethought  it  was  murder, 
and  It  was  also  manslaughter,  because,  by 
the  very  definition  of  the  statute,  It  was  the 
unlawful  killing  of  a  human  being.  It  is 
none  the  less  manslaughter  because  we  can- 
not logically  place  it  under  one  of  the  head- 
ings of  section  192  as  being  voluntary  or  In- 
voluntary. If  the  killing  was  manslaughter, 
It  is  not  important  that  It  be  classified.  The 
statute  does  not  distinguish  the  kinds  of 
manslaughter  in  prescribing  the  punishment 
but  on  the  contrary,  makes  the  punishment 
not  exceeding  10  years'  Imprisonment  for 
manslaughter ;  and  the  question  as  to  wheth- 
er any  case  falls  under  the  one  head  or  the 
other  does  not  appear  to  be  material.  It  Is 
not  necessary  for  us  to  pause  in  this  case 
and  reverse  the  Judgment  of  conviction  be- 
cause we  might  not  be  able  to  classify  the 
manslaughter  as  being  voluntary  or  involun- 
tary- The  main  question  is  whether  or  not 
the  evidence  shows  the  defendant  to  be  guil- 
ty of  manslaughter.  The  evidence  Is  suffi- 
cient to  Justify  the  verdict  that  the  deceased 
came  to  her  death  by  the  unlawful  act  of  the 
defendant.  The  law  only  requires  that  the 
acts  claimed  to  constitute  the  crime  should 
come  within  the  prohibition  of  the  statute 
when  interpreted  by  the  plain  rules  of  com- 
mon sense.  We  have  been  cited  to  no  case 
which  is  in  conflict  with  what  we  have  said. 
It  Is  said  in  McClain  on  Criminal  Law,  9  335, 
after  speaking  of  the  classification  of  man- 
slaughter into  voluntary  and  involuntary: 
"All  these  classes  are  characterized,  on  the 
one  hand,  by  the  presence  of  some  wrong, 
and  on  the  other  by  the  absence  of  malice 
aforethought  so  that  a  short  definition  of 
manslaughter  would  be,  criminal  homicide 
without  malice  aforethought.  This  distinc- 
tion is  sometimes  embodied  in  statutes,  in 
which  case  it  is  necessary  to  refer  to  the 
common"  law  to  determine  what  killings  are, 
and  what  are  not  within  the  statute.  Man- 
slaughter Is  not  a  degree  of  murder,  but  a 
distinct  crime,  included,  however,  In  the 
crime  of  murder."  The  same  author  says 
further  (section  847):  "The  cases  of  man- 
slaughter already  discussed  are  those  where 
the  killing  is  intentional,  but  under  such 
provocation  as  to  Indicate  the  absence  of 
malice,  and  reduce  the  offense  to  manslaugh- 
ter. But  there  are  also  cases  of  unintention- 
al homicide  amounting  to  manslaughter,  Just 
as  there  are  cases  of  unintentional  homicide 
amounting  to  murder,  the  difference  being 
as  to  the  magnitude  of  the  wrong  which  was 
Intended  and  from  which  death  has  resulted. 
Thus  if  a  wrongful  blow  Is  given  resulting 
in  death,  the  act  will  not  be  less  than  man- 
slaughter, even  though  the  blow  was  one  in 
its  nature  not  likely  to  cause  death,  or  other- 
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wise  shown  to  have  been  Inflicted  with  In- 
tent to  cause  death.  Death  resulting  from 
an  act  wrongful  per  se,  such  as  attempting 
to  procure  an  abortion  when  not  necessary 
to  save  the  life  of  the  woman,  will  be  man- 
slaughter at  least" 

In  speaking  of  the  various  definitions  of 
manslaughter,  and  the  various  criticisms 
thereof,  it  is  said  by  Bishop  in  his  New  Crim- 
inal Law  (volume  2,  §  737):  "Though  the 
subject  does  not  admit  of  a  defining  so  ex- 
act and  short  as  to  satisfy  equally  the  de- 
mands of  the  law  and  of  literary  taste,  the 
following  is  proposed:  Manslaughter  is  any 
such  dangerous  act  or  omission,  feloniously 
done  or  suffered  contrary  to  one's  legal  duty, 
as  results  in  the  death  of  a  human  being 
within  a  year  and  a  day.  Now  this  definition 
includes  murder,  and  properly,  because  an  in- 
dictment for  manslaughter  may  be  sustained 
while  the  proof  is  of  murder."  It  is  said  in 
Wharton  on  Homicide  (3d  Ed.)  §  92 :  "So  It 
is  open  to  the  Jury  to  ignore  the  doctrine  of 
implied  malice  in  such  case,  and  a  verdict 
of  manslaughter  may  be  properly  rendered  in 
a  prosecution  for  a  killing  done  In  the  perpe- 
tration, or  attempted  perpetration,  of  a  fel- 
ony." And  again  (section  376) :  "At  common 
law  if  life  was  destroyed  in  the  commission 
of  or  attempt  to  commit  an  abortion,  whether 
the  woman  was  quick  with  child  or  not,  it 
was  murder,  or  at  least  manslaughter."  And 
section  378 :  "By  statute  in  Illinois,  and  per- 
haps in  some  of  the  other  states,  it  is  ex- 
pressly provided  that  if  any  person  shall,  In 
the  attempt  to  procure  the  miscarriage  of  a 
pregnant  woman,  thereby  cause  her  death, 
the  person  so  offending  shall  be  deemed  guilty 
of  murder,  and  shall  be  punished  as  the  law 
requires  for  such  offense.  Such  a  statute 
brings  the  crime  under  the  general  rule 
which  governs  and  controls  murder  commit- 
ted by  other  means;  and  in  such  case  a  ver- 
dict of  manslaughter  may  be  found  by  the 
jury  as  well  as  in  a  case  of  prosecution  for 
murder  of  any  other  kind."  In  Peoples  v. 
Commonwealth,  87  Ky.  487,  9  S.  W.  512,  one 
of  the  leading  cases,  the  defendant  was  con- 
victed of  manslaughter,  where  death  result- 
ed in  the  use  of  means  to  procure  an  abor- 
tion, and  the  verdict  was  upheld.  The  court 
said:  "All  the  authorities  agree  that  if, 
from  the  means  used,  the  death  of  the  woman 
results,  it  is  either  murder  or  manslaughter." 
In  State  v.  Alcorn,  7  Idaho,  599,  64  Pac.  1014, 
97  Am.  St.  Rep.  252,  the  defendant  was  tried 
upon  an  indictment  charging  murder  and 
found  guilty  of  manslaughter,  and  the  judg- 
ment was  affirmed,  the  court  holding  that  the 
contention  of  defendant  that  because  the  In- 
dictment charged  murder  the  verdict  of  man- 
slaughter could  not  be  upheld  was  without 
merit.  In  Earll  v.  People,  73  111.  329,  the  de- 
fendant was  prosecuted  on  an  indictment  for 
murder,  under  a  statute  which  provided  that 
any  person  who  causes  the  death  of  a  preg- 
nant woman,  in  an  attempt  to  produce  an 
abortion,  shall  be  deemed  guilty  of  murder. 


A  Verdict  of  manslaughter  was  returned,  and 
the  court  upheld  It,  and  also  held  that  the 
trial  in  such  case  should  be  conducted  as  an 
ordinary  trial  for  murder.  The  remarks  of 
the  court  are  applicable  to  this  case,  and  are 
as  follows :  "By  the  express  provision  of  the 
statute  the  crime  for  which  the  plaintiff  In 
error  was  indicted  Is  declared  to  be  murder. 
Unless  there  Is  some  provision  in  the  law 
which  would  take  the  crime  of  murder  caused 
by  an  abortion  out  of  the  application  of  the 
general  rule  which  governs  and  controls  the 
same  crime  produced  In  another  manner,  then 
the  rules  of  law  which  apply  to  and  govern 
ordinary  cases  of  murder  must  be  held  to 
control  the  case  at  bar.  The  act  declares  the 
attempt  to  produce  the  miscarriage  of  a  preg- 
nant woman,  which  causes  the  death  of  such 
woman,  shall  be  murder,  and  the  penalty  for 
the  crime  is  the  same  as  if  murder  had  been 
committed  in  a  different  manner.  An  indict- 
ment is  required  as  In  other  cases.  The 
trial  Is  conducted  In  all  respects  as  is  requir- 
ed where  a  criminal  is  on  trial  for  murder 
caused  by  killing  In  some  other  manner ;  and, 
in  the  absence  of  a  law  prohibiting  a  verdict 
of  manslaughter  we  are  aware  of  no  reason 
why  a  verdict  of  that  character  may  not  be 
found  by  a  jury  as  well  in  a  case  of  this 
character  as  under  any  other  indictment  for 
murder."  This  case  was  upheld  and  followed 
In  the  later  case  of  Howard  v.  People,  185 
111.  562,  57  N.  E.  441,  and  the  court  held  that 
"the  lesser  crime,  manslaughter,  is  Included 
In  the  greater,  murder."  The  subject  is  very 
fully  discussed  and  the  cases  cited  in  a  note 
to  State  v.  Power  (Wash.)  63  L.  R.  A.  902. 
The  author  of  the  note  concludes  by  stating 
that,  while  causing  the  death  of  a  woman  by 
procuring  or  attempting  to  procure  her  mis- 
carriage was  usually  regarded  as  murder  at 
common  law,  yet  under  statutes  classifying 
homicide,  "It  is  usually  regarded  as  either 
murder  or  manslaughter." 

It  is  needless  to  quote  further  from  author- 
ities. The  above  are  directly  in  point  to  the 
effect  that,  under  a  charge  of  murder  by  at- 
tempting to  procure  an  abortion,  a  verdict  of 
manslaughter  may  be  returned  and  will  be 
upheld.  Our  own  courts  have  in  principle 
decided  the  same  way,  and  It  has  always 
been  held  that,  under  an  ordinary  Indictment 
or  information  for  murder,  the  defendant 
could  be  convicted  of  the  lesser  offense  man- 
slaughter. People  v.  Muhlner,  115  Ual.  303, 
47  Pac.  128;  People  v.  McFarlane,  138  Ual. 
481,  71  Pac.  568,  72  Pac.  48,  61  L.  R.  A.  245. 
In  the  latter  case  It  is  said :  "But  Inasmuch 
as  the  offense  of  manslaughter  Is  necessarily 
involved  in  the  offense  of  murder,  we  cannot 
see  that  the  defendant  was  prejudiced  by  in- 
structions defining  the  latter  crime,  and  in 
telling  the  jury  that,  If  the  evidence  warrant- 
ed a  conviction  of  murder,  they  should  find 
the  defendant  guilty  of  manslaughter,  and 
could  not,  in  view  of  the  plea  of  former  con- 
viction find  him  guilty  of  murder.  The  facts 
on  which  the  information  charging  murder 
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was  based  did  not  change  when,  bj  reason  of 
the  former  conviction  for  the  lesser  offense, 
the  defendant  was  acquitted  of  the  greater. 
At  the  second  trial  the  same  evidence  would 
go  to  the  jury  whether  it  pointed  to  murder 
or  only  to  manslaughter  (Pen.  Code,  |  1180), 
and  this  same  evidence  would  have  gone  to 
the  jury  had  the  information  charged  man- 
slaughter instead  of  murder.  In  effect,  the 
instruction  was  that,  although  the  jury  might 
regard  the  evidence  as  establishing  the  crime 
of  murder  as  defined  by  the  court,  the  jury 
must  render  a  verdict  of  guilty  of  man- 
slaughter only.  Clearly  if  murder  was  made 
out,  so  necessarily  also  was  manslaughter." 
While  there  are  expressions  In  People  v. 
Huntington,  supra,  giving  countenance  to  de- 
fendant's contention,  a  careful  examination 
of  the  case  will  show  that  it  does  not  con- 
flict with  what  has  here  been  said.  Not  only 
is  this  so,  but  the  case  was  remanded  for  a 
new  trial.  The  court  knew  that  the  result  of 
the  verdict  of  manslaughter  was  to  acquit 
the  defendant  of  murder,  and  it  could  only 
remand  the  cause  for  a  new  trial  for  man- 
slaughter. The  new  trial  was  for  manslaugh- 
ter, and  the  verdict  was  guilty  of  manslaugh- 
ter. And  so  of  Huntington  v.  Superior  Court, 
supra.  The  question  there  was  as  to  whether 
or  not  the  defendant  could  again  be  tried  for 
murder,  and  It  was  held  that  he  could  not 
It  was  there  said:  "A  man  should  not  be 
tried  for  one  crime  and  found  guilty  of  an- 
other and  different  crime,  unless  the  different 
crime  is  Included  in  the  charge  for  which  he 
Is  being  legally  tried.  Now  in  the  charge  of 
murder  is  included  the  lesser  offense  of  man- 
slaughter; and  in  a  proper  case,  where  the 
defendant  is  being  tried  for  the  crime  of 
murder,  a  jury  may  And  the  lesser  offense  of 
manslaughter."  It  being  conceded  that  the 
people  had  the  right  to  put  the  defendant  on 
trial  for  manslaughter,  it  must  follow  that 
evidence  as  to  the  death,  the  time  and  place 
thereof,  and  the  circumstances,  and  defend- 
ant's acts  in  connection  therewith  was  ad- 
missible. If  this  were  not  so,  we  would  have 
the  strange  case  of  the  people  having  the 
right  to  try  the  defendant  for  manslaughter, 
but  being  deprived  of  the  right  to  prove  such 
crime.   Such  is  not  the  law. 

The  defendant  claimed  that  the  operation 
which  was  performed  by  him  upon  the  de- 
cerned was  the  lawful  operation  of  curette- 
merit,  performed  by  instrumental  treatment 
of  the  inner  womb  for  the  removal  of  a  condi- 
tion therein  of  endometritis ;  that  he  was  not 
in  any  way  attempting  to  produce  an  abor- 
tion. He  called  one  Dr.  Depuy  as  a  witness, 
and  proposed  to  prove  by  such  witness*  that 
he  r>orrowed  a  curette,  dilator,  and  irrigator 
with  which  to  perform  the  operation;  and 
that  he,  the  defendant,  made  the  contem- 
poraneous statement  to  Dr.  Depuy  that  he 
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wanted  such  instruments  for  the  purpose  of 
performing  such  operation  upon  deceased. 
After  objections  had  been  made  to  this  line 
of  questions  as  to  such  declarations,  the  rec- 
ord shows  the  following  to  have  occurred, 
while  the  attorney  for  the  defendant  was  ex- 
plaining what  he  desired  to  prove:  "Mr. 
Dunne:  One  day  before  the  operation— if 
the  operation  was  upon  the  27th,  that  it  was 
upon  the  26th  that  Dr.  Huntington  obtained 
the  instruments,  made  the  declaration  to  this 
doctor  as  to  his  purpose  in  obtaining  them, 
and  inviting  him  to  be  present  at  the  opera- 
tion. The  Court:  Has  proof  been  offered 
that  the  Instrument  was  used — the  curette? 
Mr.  Dunne :  If  it  has  not  been  offered  in  the 
case,  it  will  be  offered.  That  Is  a  mere  ques- 
tion of  the  order  of  proof  (argument).  The 
Court:  The  objection  will  be  sustained  at 
this  time  without  prejudice  to  the  renewal  of 
the  offer.  Mr.  Dunne:  We  note  an  excep- 
tion." The  objection  which  had  been  inter- 
posed to  this  line  6f  questions  leading  up  to 
the  offer  was  that  the  declarations  were  In- 
competent, irrelevant,  and  immaterial  and 
hearsay ;  that  no  proper  foundation  had  been 
laid.  It  is  evident  from  an  examination  of 
the  record  that  no  question  was  asked  of  the 
witness  as  to  the  mere  fact  of  the  defendant 
having  borrowed  the  Instruments  from  him, 
but  the  questions  were  each  accompanied  by 
the  question  as  to  the  statement  or  declara- 
tion of  the  defendant  made  to  Dr.  Depuy  at 
the  time  he  desired  to  borrow  or  procure  the 
instruments.  The  statements,  made  by  de- 
fendant to  Dr.  Depuy  the  day  before  the  at- 
tempted operation  as  to  the  purpose  for 
which  he  desired  them,  would  be  clearly  self- 
serving  declarations.  It  was  not  a  declara- 
tion forming  part  of  the  transaction,  and 
made  while  It  was  in  progress.  The  law 
would  not  permit  a  party  who  Intended  to 
perform  an  act  that  was  criminal  to  make 
statements  or  declarations  a  day  or  two  be- 
fore the  act  as  to  the  lawful  purpose  in  mind, 
and  then  Introduce  such  declarations  to  jus- 
tify himself.  Not  only  this,  but  the  court 
placed  its  ruling  upon  the  ground  that  there 
had  been  no  proof  offered  as  to  the  use  of 
the  curette,  and  sustained  the  objection,  with 
leave  to  renew  the  offer.  Defendant's  counsel 
never  renewed  the  offer.  Defendant  testified 
in  his  own  behalf  that  he  performed  the 
operation  for  endometritis  and  used  curettes ; 
that  he  procured  a  curette  from  Dr.  Depuy. 
We  find  no  ruling  prejudicial  to  the  defend- 
ant He  appears  to  have  had  a  fair  trial, 
and  the  jury  passed  upon  the  question  of  his 
guilt  It  Is  our  province  to  pass  upon  ques- 
tions of  law  where  there  is  sufficient  evidence 
to  Justify  the  verdict  There  being  no  error 
in  the  record,  the  judgment  and  order  are 
affirmed. 

We  concur:   HALL,  J.;  KERRIGAN,  J. 
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FOX  v.  MONAHAN  et  aL   (Civ.  855.) 
(Court  of  Appeal,  First  District,  California. 
Aug.  24,  1908.) 

1.  Monet  Received  (|  17*)— Pleading— Al- 
legations. 

The  approved  and  usual  form  of  a  count  for 
money  had  and  received  is  that  defendant  is  in- 
debted to  plaintiff  in  a  certain  sum  for  money 
had  and  received  by  the  defendant  to  and  for 
the  use  of  plaintiff. 

[Ed.  Note.— For  other  Nstses,  see  Money  Re- 
ceived, Cent,  Dig.  §  55 ;  Dec.  Dig.  5  17.*] 

2.  Monet  Received  (§  1*)— Gbounds  of  Ob- 
ligation. 

The  action  for  money  had  and  received  will 
lie  whenever  defendant  has  received  money 
which  in  equity  and  good  conscience  he  should 
pay  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  §  1 ;  Dec.  Dig.  §  1.*] 

3.  Monet  Received  (8  17*)— Pleading — Al- 
legations— Sufficiency. 

Allegations  that  money  was  earned  by 
plaintiffs  assignors  as  their  share  of  commis- 
sions from  the  sale  of  property,  and  was  col- 
lected by  defendants  and  appropriated  to  their 
own  use,  state  a  cause  of  action  for  money  had 
and  received  as  against  a  general  demurrer, 
though  it  is  not  expressly  alleged  that  the  mon- 
ey was  received  by  defendants  for  the  use  of 
plaintiffs  assignors;  it  appearing  that  defend- 
ants had  collected  money  which  in  equity  and 
good  conscience  belonged  to  plaintiffs  assignors. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  §§  55,  58 ;  Dec.  Dig.  §  17.*] 

4.  Monet  Received  (8  17*)— Pleading— Al- 
legations—Sufficiency. 

Allegations  that  defendants  became  indebt- 
ed to  plaintiffs  assignors  in  a  certain  sum,  mon- 
ey had  and  received  by  defendants  from  such 
assignors  at  the  special  instance  and  request 
of  defendants,  is  insufficient  on  general  demur- 
rer as  a  count  for  money  bad  and  received; 
there  being  no  allegation,  either  direct  or  infer- 
ential, that  the  money  was  received  for  the  use 
of  plaintiffs  assignors,  and  its  payment  to  de- 
fendants of  itself  raising  no  presumption  that  it 
was  paid  for  the  use  of  plaintiffs  assignors. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  55  55,  56 ;  Dec.  Dig.  8  17.*] 

5.  Pleading  (8  8*)— Conclusions  of  Law- 
Allegation  of  indebtedness. 

The  general  allegation  of  indebtedness  in  an 
action  for  money  had  and  received  is  a  mere 
conclusion  of  law,  and  insufficient  in  the  ab- 
sence of  averment  of  facts  supporting  it. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  15;  Dec.  Dig.  8  ».*] 

6.  Appeal  and  Ebbob  (8  1212*)— Disposition 
of  Cause— Pboceedings  Afteb  Remand. 

In  an  action  on  two  counts  for  money  had 
and  received,  the  demurrer  being  overruled  as 
to  the  first  count  and  sustained  as  to  the  second, 
on  remand  the  issues  as  to  the  first  count  need 
not  be  retried,  and,  after  retrial  of  the  second 
count,  judgment  may  be  given  on  the  first  count 
in  accordance  with  the  findings  already  made, 
and,  on  the  second  count,  pursuant  to  the  find- 
ings on  retrial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4713 ;  Dec.  Dig.  §  1212.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  J.  M.  Fox  against  John  Doe 
Monahan  and  others.   From  a  judgment  for 


plaintiff,  defendants  appeal.  Reversed  and 
remanded  for  further  proceedings  as  directed. 

Leon  Samuels,  for  appellants.  H.  H.  Da- 
vis, for  respondent 

HALL,  J.  This  is  an  appeal  upon  the 
judgment  roll  from  a  judgment  for  plaintiff 
and  against  defendants  in  the  sum  of  $346.0*5. 

The  complaint  is  in  two  counts,  each  of 
which  was  attacked  by  defendants  by  a  gen- 
eral demurrer,  which  was  by  the  court  over- 
ruled as  to  each  count,  and  it  is  this  action  of 
the  court  which  is  now  chiefly  relied  on  for  a 
reversal  of  the  judgment 

The  first  count,  if  good  at  all,  sets  forth  a 
cause  of  action  for  money  had  and  received 
by  defendants  to  and  for  the  use  of  plaintiffs 
assignors.  The  point  intended  to  be  raised 
by  the  demurrer  is  that  it  is  not  alleged  that 
defendant  had  or  received  or  collected  the 
money  sued  for  for  the  use  or  benefit  of 
plaintiffs  assignors.  In  this  respect  it  must 
be  confessed  that  plaintiffs  complaint  is  not 
a  model  of  good  pleading,  and  is  a  departure 
from  the  usual  and  approved  form  for  a 
count  for  money  bad  and  received.  The  ap- 
proved and  usual  form  for  this  count  is  very 
simple,  consisting  simply  In  stating  that  the 
defendant  is  indebted  to  the  plaintiff  In  a 
certain  sum  "for  money  had  and  received  by 
the  defendant  to  and  for  the  use  of  plain- 
tiff." 1  Chltty,  Pi.  (16th  Am.  Ed.)  362.  In 
the  first  count  of  plaintiffs  complaint,  it  is 
not  expressly  alleged  that  the  money  was 
had  or  received  by  defendants  to  or  for  the 
use  of  plaintiffs  assignors;  but  it  is  alleged 
that  the.  money  was  earned  by  plaintiffs  as- 
signors as  their  share  of  commissions  from 
the  sale  of  certain  real  property,  and  was 
collected  by  defendants  and  appropriated  to 
their  own  use.  It  thus  appears  that  defend- 
ants collected  money  belonging  to  plaintiffs 
assignors.  Having  collected  money  belonging 
to  plaintiffs  assignors,  equity  and  good  con- 
science required  that  they  should  pay  it  over 
to  the  parties  entitled  thereto.  This  they  re- 
fused to  do.  The  action  for  money  had  and 
received  will  lie  wherever  it  appears  that  de- 
fendant has  received  money  which  in  equity 
and  good  conscience  he  should  pay  to  the 
plaintiff.  The  count  now  under  discussion  is 
not  in  a  form  that  is  to  be  commended;  but 
we  think  that  in  the  face  of  an  attack  by 
general  demurrer  only  it  sufficiently  appeared 
that  the  money  sued  for  had  been  received 
for  the  use  of  plaintiffs  assignor. 

The  demurrer  to  the  second  count,  however, 
should  have  been  sustained.  In  this  count 
the  allegations  attacked  are  "that  within  the 
two  years  next  last  past,  and  at  the  city  and 
county  of  San  Francisco,  state  of  California, 
the  said  defendants  became  indebted  to  Fox- 
Valentine  Company  in  the  sum  of  $55,  money 
had  and  received  by  said  defendants  from 
said  Fox-Valentine  Company,  at  the  special 
Instance  and  request  of  defendants."  Here 
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there  is  no  allegation,  either  direct  or  Infer- 
ential, that  the  money  was  had  or  received 
for  the  nse  or  benefit  of  Fox- Valentine  Com- 
pany (plaintiff's  assignors).  The  fact  that 
the  money  was  paid  by  Fox- Valentine  Com- 
pany to  defendants  raises  no  presumption  or 
implication  that  it  was  so  paid  for  the  use 
of  the  payor.  On  the  contrary,  where  money 
Is  paid  by  one  person  to  another,  the  pre- 
sumption is  that  it  was  due  to  the  latter. 
Section  1963,  subd.  7,  Code  Civ.  Proc.;  Wil- 
liams v.  Branson,  41  Wis.  418.  In  Williams 
v.  Branson,  supra,  the  allegations  were  to  the 
effect  that  defendant  had  received  from  the 
clerk  and  agent  of  plaintiff  sums  of  money  to 
the  amount  of  $1,005  of  the  money  of  plain- 
tiff, that  plaintiff  demanded  payment  thereof 
of  defendant,  and  that  defendant  has  not 
paid  any  part  thereof,  but  is  now  Justly  in- 
debted to  the  plaintiff  In  the  sum  of  $1,005. 
It  was  held  that  this  stated  no  cause  of  ac- 
tion, and  that  a  general  demurrer  should 
have  been  sustained.  In  State  v.  Sims,  76 
Ind.  328,  the  form  of  the  allegation  was  the 
same  as  in  the  second  count  in  the  case  at 
bar,  and  it  was  held  that  it  stated  no  cause 
of  action.  See,  also,  Roldan  v.  Power  et  al., 
14  Misc.  Rep.  480,  35  N.  Y.  Supp.  697.  The 
gei»eral  allegation  of  indebtedness  is  a  state- 
ment of  a  mere  conclusion  of  law,  and  is 
Insufficient  In  the  absence  of  a  statement  of 
facts  supporting  such  -  indebtedness.  Mc- 
Conoughey  v.  Jackson,  101  Cal.  265,  35  Pac. 
863,  40  Am.  St.  Rep.  53;  Curtis  v.  Richards, 
9  Cal.  33;  Cal.  State  Tel.  Co.  v.  Patterson,  1 
Nev.  150  (Reprint  124);  Camplln  v.  Eads 
(Ky.)  24  S.  W.  1068;  Holgate  v.  Broom,  8 
Minn.  243  (Gil.  209);  Butts  v.  Phelps,  79  Mo. 
302;  Moore  v.  Hobbs,  79  N.  C.  535.  There 
being  in  the  second  count  no  allegation,  either 
direct  or  by  implication,  that  the  money  was 
had  or  received  for  the  use  of  plaintiff's  as- 
signors, the  count  stated  no  cause  of  action, 
and  the  general  demurrer  thereto  should 
have  been  sustained. 

Defendants  also  ask  to  have  the  judgment 
reversed  because  the  complaint  was  never 
ameuded  by  inserting  the  true  name  of  the 
defendant  sued  under  the  fictitious  name  of 
John  Doe  Mod  ah  an;  but  as  the  judgment 
must  be  reversed  for  the  reasons  already 
stated,  and  the  case  remanded  for  further 
proceedings  when  the  amendment  may  be 
made,  it  is  not  necessary  to  pass  upon  the 
merits  of  this  contention.  But  see  Alameda 
County  v.  Crocker,  125  Cal.  101,  57  Pac.  766. 
Upon  the  return  of  the  case  to  the  trial  court, 
there  will  be  no  necessity  for  a  retrial  of  the 
issue  arising  upon  the  first  count  of  plaintiff's 
complaint;  but  the  court  may,  after  disposing 
of  such  Issues  as  may  arise  out  of  the  second 
count,  proceed  to  give  judgment  In  accord- 
ance with  tbe  findings  already  made  upon  the 
issues  arising  out  of  the  first  count,  and  such 
findings  as  shall  be  made  on  tbe  issues  aris- 
ing out  of  the  second  count 


The  judgment  is  reversed,  with  directions 
to  the  trial  court  to  sustain  the  demurrer  to 
the  second  count  of  the  complaint,  with  leave 
to  plaintiff  to  amend  his  complaint  as  to  such 
count  If  he  shall  so  desire,  and  for  further 
proceedings  in  accordance  with  the  foregoing 
opinion. 


We  concur: 
GAN,  J. 


COOPER,  P.  J.;  KERRI- 


In  re  CREELY.    (Cr.  148.) 
(Court  of  Appeal,  First  District,  California. 
Aug.  31,  1908.) 

1.  Contempt  (|  34*)— Power  to  Punish— Su- 
perior Coubts. 

The  right  of  every  superior  court  of  record 
to  punish  for  contempt  of  its  authority  or  pro- 
cess is  inherent,  and  essential  to  its  existence 
and  to  tbe  due  administration  of  justice. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  5  102;  Dec.  Dig.  §  34.*] 

2.  Contempt  (8  14*)  —  Acts  Constituting 
"Contempt" — Interference  with  Jury. 

A  jury  while  deliberating  on  their  verdict 
is  an  appendage  of  the  court,  and  one  attempt- 
ing to  influence  a  juror  at  such  time  is  guilty 
of  "contempt,"  under  Code  Civ.  Proc.  5  1209,  de- 
claring that  disorderly  behavior  toward  the 
judge  while  holding  court,  and  any  other  unlaw- 
ful interference  with  the  proceedings  of  the 
court,  shall  be  contempt 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  §§  37,  38;  Dec.  Dig.  §  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1489-1492;  vol.  8,  p.  7614.] 

3.  Contempt  (§  54*)— Proceedings  to  Pun- 
ish—Affidavit— Sufficiency. 

An  affidavit  by  a  juror  that  accused  said, 
in  the  hearing  of  all  the  jurors  on  their  way 
from  a  hotel  to  the  jury  room  to  deliberate  on 
the  trial  of  R.,  "Don't  convict  my  friend  R.." 
sufficiently  charges  a  contempt  of  court,  with- 
out averring  that  the  language  was  used  with 
an  unlawful  intent  to  influence  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  §  146 ;  Dec.  Dig.  8  54,*] 

Application  of  Dr.  Edward  J.  Creely  for  a 
writ  of  habeas  corpus  for  his  discharge,  after 
his  conviction  for  contempt  of  court.  Writ 
discharged,  and  petitioner  remanded. 

Alfred  H.  Cohen  and  Jas.  H.  Creely,  for 
petitioner.   W.  H.  Langdon,  for  respondent. 

COOPER,  P.  J.  The  verified  petition  for 
writ  of  habeas  corpus  in  this  case  states  that 
the  petitioner  is  unlawfully  restrained  of  his 
liberty  by  the  sheriff  of  the  city  and  county 
of  San  Francisco,  by  reason  of  a  judgment 
and  order  made  by  Hon.  M.  T.  Dooling,  act- 
ing judge  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  adjudging  peti- 
tioner guilty  of  contempt  of  court;  said  con- 
tempt being  constructive,  and  not  occurring 
in  the  presence  or  hearing  of  the  court  The 
petition  states  that  the  affidavit  on  which  the 
citation  was  issued  did  not  give  the  court 
jurisdiction,  and  "did  not  show  on  its  face, 
or  at  all,  a  case  of  contempt  and  that  the 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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said  affidavit  utterly  falls  to  state  any  facts 
which,  In  point  of  law,  do  or  might  constitute 
a  contempt  on  the  part  of  this  petitioner." 
Upon  this  petition  the  court,  under  the  duty 
imposed  upon  It  by  law,  made  an  order  grant- 
ing the  writ,  making  It  returnable  before  the 
court  on  June  11, 1908,  and  expressly  directed 
that  "a  copy  of  the  petition  and  order  be 
served  upon  the  district  attorney"  at  least 
10  days  before  the  hearing.  At  the  time  so 
set  for  hearing  the  petitioner  appeared  in 
person,  and  by  his  attorneys,  but  no  one  ap- 
peared from  the  district  attorney's  office. 
The  return  then  made  by  the  sheriff  was  riot 
sufficient,  as  it  did  not  contain  a  copy  of  the 
affidavit  on  which  the  order  to  show  cause 
had  Issued,  nor  did  it  contain  a  copy  of  the 
judgment  Petitioner's  attorney  asked  that 
the  petitioner  be  discharged,  by  reason  of 
such  defective  return  and  failure  of  the  dis- 
trict attorney  to  appear,  but  the  court  de- 
clined to  discharge  the  prisoner,  and  made  an 
order  continuing  the  case,  so  that  the  return 
might  be  amended,  and  the  district  attorney 
given  a  further  opportunity  to  appear  in  sup- 
port of  the  judgment  No  further  return 
was  made  to  the  writ  during  the  month  of 
June  or  July.  The  month  of  July  being  the 
vacation  month,  the  judges  not  all  being 
present  on  the  regular  motion  day,  the  matter 
was  continued  to  the  regular  motion  day, 
August  24,  1008.  On  the  last-named  day,  and 
not  before,  another  return  was  made  and  filed 
in  court  by  the  sheriff,  giving  the  order  in 
full,  and  the  copy  of  the  affidavit  on  which 
the  proceeding  is  based.  The  district  attor- 
ney, however,  did  not  appear  to  argue  the 
said  matter,  nor  bag  he  filed  any  brief  to 
assist  the  court  In  the  determination  thereof. 
We  have,  however,  without  any  aid  from  the 
district  attorney,  given  the  matter  as  full 
investigation  as  the  time  at  our  disposal 
would  justify,  for  the  reason  that  the  matter 
is  one  of  Importance  to  the  orderly  adminis- 
tration of  Justice  as  well  as  to  the  liberty  and 
constitutional  rights  of  the  petitioner.  The 
affidavit  was  made  by  Isaac  Penny,  one  of 
the  jurors  of  the  panel  in  the  case  of  People 
v.  Abraham  Ruef,  and  Is,  after  giving  the 
title,  as  follows:  "Isaac  Penny,  being  duly 
sworn,  deposes  and  says:  That  on  the  29th 
day  of  April,  1908,  the  Impaneling  of  a  jury 
was  duly  completed  in  the  above-entitled 
court  to  try  the  above-entitled  cause  of  Peo- 
ple of  the  State  of  California  v.  Abraham 
Ruef,  case  No.  840,  and  that  affiant  was  duly 
sworn  as  a  member  of  said  Jury,  and  that  the 
other  members  thereof  so  duly  impaneled 
were  John  Koenenman,  Patrick  Connolly, 
Robert  Trust,  Edwin  Mohrlg,  William  M. 
Leverone,  John  Louis  Vermeil,  Valentine 
Franz,  P.  J.  W.  Anderson,  James  E.  Lennon, 
8.  R.  Crooks,  and  W.  F.  Swift  That  on  the 
18th  day  of  May,  1908,  'the  taking  of  testi- 
mony in  said  cause  was  completed,  and  the 
argument  of  counsel  commenced,  and  that  on 
the  19th  day  of  May,  1908,  the  argument  of 
counsel  in  said  cause  was  completed,  and 


said  jury  was  duly  Instructed  by  said  court 
upon  the  law  in  said  case,  and,  having  signi- 
fied its  desire  to  retire  for  deliberation,  four 
deputy  sheriffs  of  said  city  and  county  of 
San  Francisco  were  duly  sworn  in  open  court 
by  the  clerk  of  said  court,  at  the  direction  of 
the  judge  thereof,  to  keep  the  members  of 
said  jury  together  in  some  private  and  con- 
venient place,  and  not  to  permit  any  person 
to  speak  to  or  communicate  with  them,  nor 
to  do  so  themselves,  nor  for  either  of  them 
to  do  so  himself,  unless  by  order  of  the  court, 
or  to  ask  them  whether  they  had  agreed  upon 
a  verdict  and  to  return  them  into  court  when 
they  bad  so  agreed,  or  when  ordered  by  the 
court;  and  that  said  jury  thereupon  retired 
for  deliberation  In  the  custody  of  said  four 
deputy  sheriffs,  so  sworn  as  aforesaid,  to  a 
private  and  convenient  place,  and  commenced 
to  deliberate  upon  the  evidence  in  said  cause 
for  the  purpose  of  reaching  and  returning  a 
verdict  thereon  in  said  cause;  and  that  said 
jury  continued  to  remain  in  the  custody  of 
said  deputy  sheriffs,  so  sworn  as  aforesaid 
for  the  purpose  as  aforesaid,  to  and  until  the 
21st  day  of  May,  1908,  and  that  on  said  day, 
while  said  jury  was  so  In  the  custody  of  said  . 
deputy  sheriffs,  for  the  purpose  aforesaid, 
and  while  they  were  being  brought  by  said 
deputy  sheriffs  from  the  St  Francis  Hotel  In 
this  city  and  county,  where  they  had  been 
kept  together  by  said  deputy  sheriffs  during  a 
part  of  the  preceding  night  and  while  they 
were  thus  being  taken  to  the  aforesaid  pri- 
vate and  convenient  place  for  them  to  further 
deliberate,  to  wit,  to  the  Jury  room  of  the 
above-entitled  court  in  department  No.  6 
thereof,  and  while  they  were  all  together  in 
the  custody  of  said  deputy  sheriffs,  so  sworn 
as  aforesaid  for  the  purpose  as  aforesaid,  one 
Dr.  Edward  J.  Creely  passed  them  in  a  buggy 
at  the  corner  of  Leavenworth  street  and  Gol- 
den Gate  avenue  In  this  city  and  county,  on 
said  21st  day  of  May,  1908,  and  In  passing 
them  called  out  to  said  Jury,  and  said  in  a 
loud  and  distinct  tone  of  voice,  so  that  this 
affiant  and  each  of  the  other  members  of  said 
Jury  and  the  deputy  sheriffs,  who  were  so  in 
charge  of  said  jury,  could  and  did  hear  him, 
'Don't  convict  my  friend  Ruef.' "  An  order 
to  show  cause  having  issued  upon  this  affida- 
vit, the  petitioner  appeared  before  the  Hon- 
orable M.  T.  Dooling,  and  offered  himself  as 
a  witness,  and  testified  in  his  own  behalf. 
He  was  granted  a  full  hearing,  and  allowed 
by  the  court  to  give  his  version  of  the  affair. 
The  court  found  and  recited  in  the  order  or 
judgment  as  follows:  "That  all  the  facts  and 
things  stated  and  contained  in  said  affidavit 
of  Isaac  Penny  are  true,  and  occurred  In  the 
city  and  county  of  San  Francisco,  state  of 
California.  That  at  the  time  the  said  Creely 
made  said  remark  to  said  jury,  and  the  mem- 
bers thereof,  and  so  conducted  himself  as  set 
forth  In  said  affidavit,  said  Creely  was  per- 
sonally acquainted  with  one  of  said  deputy 
sheriffs,  in  charge  of  said  jury,  and  knew  him 
to  be  such  deputy  sheriff,  and  was  also  ac- 
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qualnted  with  Edwin  Mohrlg,  one  of  said  Ju- 
ror* In  said  above-entitled  cause,  and  knew 
that  he  was  a  Juror  In  said  cause;  and  that 
prior  to  aald  occurrence  the  said  Creely  had. 
In  the  morning  of  the  same  day,  read  In  the 
morning  newspapers  that  the  said  Jury  in  the 
above-entitled  cause  was  deliberating  thereon 
In  the  custody  of  said  officers,  and  stood  seven 
for  acquittal  and  five  for  conviction;  and 
that  at  that  time  the  said  Creely  further 
knew  that  the  said  persons  to  whom  he  ad- 
dressed said  statement  and  remark  were,  and 
constituted,  the  Jury  In  the  above-entitled 
cause,  and  that  they  had  not  been  discharged, 
but  were  still  deliberating  upon  their  verdict, 
and  further  then  and  there  believed  that 
they  were  then  on  their  way  to  court  in  cus- 
tody of  aald  deputy  sheriffs.  That  the  said 
Dr.  Edward  J.  Creely,  then  and  there  in  the 
"  said  city  and  county  of  San  Francisco,  made 
said  remark,  and  so  conducted  himself  as 
above  set  forth,  willfully,  unlawfully,  know- 
ingly, and  contemptuously,  and  the  said  Cree- 
ly did  then  and  there  thereby  willfully,  know- 
ingly, contemptuously,  and  unlawfully  Inter- 
fere with  the  process  and  proceedings  of  the 
•  above  said  entitled  court." 

There  is  no  question  but  that  the  facts 
found  by  the  court  show  a  flagrant  contempt, 
but  the  petitioner  insists  that  the  affidavit 
does  not  state  facts  sufficient  of  themselves 
to  show  that  petitioner  Intended  to  commit 
a  contempt  of  court  Certain  acts  are  made 
contempt  of  court  by  section  1209  of  the 
Code  of  Civil  Procedure,  among  which  are 
the  following:  "(1)  Disorderly,  contemptuous 
or  Insolent  behavior  toward  the  Judge  while 
holding  the  court  tending  to  interrupt  the 
due  course  of  a  trial  or  other  Judicial  pro- 
ceeding. •  •  •  (0)  Any  other  unlawful  In- 
terference with  the  process  or  proceedings 
of  a  court."  The  right  of  every  superior 
court  of  record  to  punish  for  contempt  of 

I  in  authority  or  process  la  inherent  in  the 
very  nature  of  Its  organization,  and  essential 
to  lt«  Mint  Mice  and  protection,  and  to  the 
due  and  orderly  administration  of  Justice. 
It  la  wild  by  Hlackstone,  In  his  commentaries: 
"IrfiwN  without  competent  authority  to  se- 
cure I  heir  udralnlHtrotlon  from  disobedience 
itud  contempt  would  be  vain  and  nugatory. 
A  power,  therefore,  in  the  Supreme  Courts 
nf  jiiHllee  to  suppress  such  contempts  by  an 

I I  n  mod  In  to  attachment  of  the  offender,  results 
frmii  the  find  principles  of  Judicial  establlsh- 
motifs,  rind  must  be  an  Inseparable  attend- 
ing In  every  superior  tribunal.  Accordingly 
we  find  It  actually  exercised  as  early  as  the 
II  una  la  of  our  law  extend."  The  Supreme 
flour!  of  (he  United  States  In  Ex  parte  Rob- 
hiMoii,  iU  Wall.  BOG,  22  L.  Ed.  206,  said: 
"The  power  to  punish  for  contempts  Is  in- 
herent In  all  courts.  Its  existence  Is  essen- 
tial to  the  preservation  of  order  In  Judicial 
proceedings,  mid  to  the  enforcement  of  the 
jiidjimcnlM,  orders,  and  writs  of.  the  courts, 
mid  cniiMeqiiently  to  the  due  administration 
of  Juallco,    The  moment  the  courts  of  the 


United  States  were  called  into  existence  and 
invested  with  Jurisdiction  over  any  subject, 
they  became  possessed  of  this  power."  It 
was  said  by  Racon,  In  his  Essay  on  Judica- 
ture (No.  66):  "The  place  of  Justice  is  a  hal- 
lowed place,  and  therefore  not  only  the 
bench,  but  the  foot  place  and  precincts  and 
purprlse   thereof   ought   to   be  preserved 
against  scandal  and  corruption."    The  trial 
Jury,  In  charge  of  the  officers  of  the  law, 
was  an  appendage  of  the  court,  acting  under 
the  authority  of  the  court,  and  part  of  the 
machinery  by  which  Ruef  was  being  tried. 
It  was  not  only  essential  that  the  Jury  at 
the  time  it  was  selected  should  be  fair  and 
Impartial  and  without  prejudice,  but  the 
ends  of  Justice  required  that  It  should  re- 
main so  to  the  time  when  its  verdict  should 
be  Anally  returned.    It  Is  the  duty  of  every 
good  citizen  to  uphold  the  laws  of  the  land, 
and  maintain  due  respect  for  the  courts. 
When  any  one  so  far  forgets  his  duties  as 
a  citizen  as  to  unlawfully  interfere  with  the 
proceedings  of  the  courts  by  attempting  to 
Influence  a  Juror  who  has  been  sworn  to  try 
the  case,  he  should  be  promptly  brought  be- 
fore the  court,  and  such  punishment  meted 
out  to  him  as  will  deter  him  and  others  from 
again  attempting  the  some  thing.  If  a  court 
should  allow  its  Jury  to  be  spoken  to,  to  be 
solicited  or  advised,  by  strangers  as  to  the 
case,  or  as  to  the  course  it  should  pursue 
during  the  progress  of  the  trial,  the  trial 
would  be  a  miscarriage,  and  the  court  would 
be  held  up  to  scorn  and  contempt.   To  the 
credit  of  the  people  be  it  said  it  seldom  oc- 
curs that  any  one  so  far  forgets  himself  as 
to  attempt  to  address  or  Influence  a  Jury  or 
a  Juror,  either  before  or  after  the  trial  has 
commenced,  but  in  all  cases  where  such  con- 
duct has  been  brought  to  the  attention  of  the 
court,   the  party  found  guilty  has  been 
promptly  punished. 

This  brings  us  to  a  discussion  of  the  claim 
of  petitioner  that  the  language  used  Is  not 
stated  in  the  affidavit  to  have  been  used  with 
any  unlawful  intent,  or  with  any  Intent  to 
Influence  the  Jury.  The  language  Is  that  pe- 
titioner "called  out  to  said  Jury,  and  said  in 
a  loud  and  distinct  tone  of  voice,  so  that 
this  affiant  and  each  of  the  other  members 
of  said  Jury  and  the  deputy  sheriffs  who 
were  so  in  charge  of  said  Jury  could  and 
did  hear  him,  'Don't  convict  my  friend 
Ruef.'"    It  was  not  necessary  for  the  af- 
fidavit on  which  the  proceedings  were  based 
to  state  any  more  than  the  facts,  and  they 
appear  to  be  fully  stated.  The  fact  that  the 
petitioner  called  out  to  the  Jury  In  a  distinct 
tone  of  voice  "Don't  convict  my  friend  Ruef 
appears  to  be  all  the  fact  that  could  be 
stated.    No  one  but  petitioner  could  look 
Into  his  mind  and  tell  the  Intent,  object,  and 
purpose  of  the  remark.    The.  remark  Itself 
from  its  very  language  tends  to  establish 
that  petitioner  knew  Ruef  was  on  trial,  that 
the  Jury  to  whom  the  remark  was  made  had 
charge  of  the  case,  and  the  power  to  either 
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convict  or  acquit.  Petitioner  saw  the  Jury 
and  the  deputy  sheriffs  in  charge  of  them— 
four  in  number — and  knew  that  Ruef  was 
being  tried.  He  must  be  presumed  to  have 
intended  the  ordinary  consequences  of  his 
own  deliberate  act.  If  he  in  fact  did  not 
know  that  It  was  the  jury  in  the  Ruef  Case, 
It  was  strange  that  he  should  have  address- 
ed them  In  such  language.  No  other  body  of 
men  could  convict  Ruef.  Petitioner  was  giv- 
en his  day  in  court,  his  explanations  heard, 
and,  after  such  hearing,  the  trial  court,  who 
saw  him  and  listened  patiently  to  his  evi- 
dence, found  that  he  made  the  remark  "un- 
lawfully, knowingly,  and  contemptuously." 
If  petitioner  knew  he  was  speaking  to  the 
Ruef  Jury,  as  he  must  have  known,  and  as 
the  language  addressed  to  them  shows,  and 
as  the  court  finds  that  he  did  know,  and  if  he 
used  the  words  set  forth  in  the  affidavit 
(which  he  does  not  deny),  he  committed  a 
flagrant  violation  of  all  rules  of  propriety, 
and  interfered  with  the  authority  and  pro- 
ceedings of  the  court.  The  case  of  Hutton  v. 
Superior  Court,  147  Cal.  156,  81  Pac.  400, 
1b  relied  upon  by  petitioner,  but  it  is  not  in 
conflict  with  what  has  here  been  decided. 
In  that  case  it  was  claimed  that  the  petition- 
er had  violated  an  injunction  prohibiting  him 
from  "intimidating  or  preventing  any  person 
from  patronizing  the  restaurant  business  of 
one  Jean  Pon."  The  court  In  its  opinion 
said:  "It  still  remains  that  there  is  not  the 
slightest  intimation  contained  in  the  affida- 
vit, to  the  effect  that  petitioner  had  any 
knowledge  that  said  Mary  Duran  was  a  pa- 
tron of  said  Jean  Pon,  had  ever  been  in  his 
restaurant,  or  had  ever  been  in  the  place 
known  as  No.  1129  Dupont  street,  or  that 
he  had  any  knowledge  of  facts  reasonably 
tending  to  show  such  a  situation  of  affairs." 
In  the  case  at  bar  the  very  words  addressed 
to  the  Jury,  reasonably  at  least,  tended  to 
show  that  the  petitioner  knew  that  he  was 
addressing  the  Jury  which  was  still  delib- 
erating on  the  Ruef  Case. 

Let  the  petitioner  be  remanded  and  the 
writ  discharged. 

We  concur:    HALL,  J.;  KERRIGAN,  J. 


CALIFORNIA  FRUIT  GROWERS'  ASS'N 
OF  LOS  ANGELES  et  al.  v.  SUPERIOR 
COURT  OF  LOS  ANGELES  COUNTY  et 
al.    (Civ.  562.) 

(Court  of  Appeal,  Second  District,  California. 
Aug.  31,  1908.) 

1.  Corporations  (I  557*) — Actions— Appoint- 
ment of  Receivers— Grounds— Complaint. 
A  complaint,  in  an  action  by  stockholders, 
which  shows  that  all  the  stock,  except  plaintiffs', 
was  fraudulently  Issued  ;  that  the  directors  had 
been  guilty  of  fraudulent  practices,  and  had 
abandoned  the  corporation,  and  a  majority  of 
them  were  in  jail,  and  which  prays  for  the  re- 
moval of  the  directors  and  the  cancellation  of 
the  fraudulent  stock  and  for  a  receiver— al- 


leges facts  showing  the  impracticability  of  ef- 
fecting the  removal  of  directors  by  a  two-thirds 
vote  of  the  stockholders,  under  Civ.  Code,  I 
310,  and  authorizes  the  court,  in  the  exercise  of 
its  equitable  jurisdiction,  to  remove  directors  of 
the  corporation  and  take  charge  of  the  property 
thereof  through  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  2228;  Dec.  Dig.  |  557.*] 
2.  Appeal  and  Error  (5  101*)— Oboebs  Ap- 
pealable—Oboeb  Appointing  Receives  of 
Corporation. 

An  order  appointing  a  receiver  of  a  cor- 
poration, in  a  suit  by  stockholders  praying  for 
the  removal  of  the  directors  thereof,  the  cancel- 
lation of  stock  fraudulently  issued,  and  the  ap- 
pointment of  a  receiver  to  preserve  the  property 
of  the  corporation,  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  683 ;  Dec  Dig.  5  101.*] 

8.  Prohibition  (j  8*) — Adequacy  of  Rem- 
edy bt  Appeal— Effect. 

A  right  of  appeal  from  an  order  confers  an 
adequate  remedy,  and  prohibition  does  not  lie, 
though  jurisdiction  to  grant  the  order  does  not 
exist. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  f  5;  Dec  Dig.  §  8.*] 

4.  Corporations  (8  557*)  —  Receivers  —  Ap- 
pointment— Jurisdiction. 

Under  Code  Civ.  Proc.  8  565,  authorizing 
the  appointment  of  a  receiver  of  a  corporation 
on  the  application  of  a  stockholder,  etc.t  the  ap- 
intment  of  a  receiver  of  a  corporation  may 
made  ex  parte. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  2230;  Dec.  Dig.  8  557.*] 

5.  Appeal  and  Erbob  (6  80*)— Appealable 
Decisions—  Receivebs— Obdebs  fob  Sale  of 
Corporate  Property. 

Where  the  object  of  the  appointment  of  a 
receiver  of  a  corporation  was  originally  to  pre- 
serve its  property,  but  circumstances  arose 
which  necessitated  a  sale  of  the  corporate  prop- 
erty as  a  means  of  preserving  to-  the  corpora- 
tion its  interest,  an  order  for  a  sale  is  so  in- 
dependent of  the  suit  itself  as  to  make  the  order 
therefor  substantially  a  final  decree  for  the  pur- 
poses of  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  494 ;  Dec.  Dig.  8  80.*] 

Application  for  writ  of  prohibition  by  the 
California  Fruit  Growers'  Association  of  Los 
Angeles  and  another  against  the  Superior 
Court  of  Los  Angeles  County  and  another, 
to  restrain  the  court  and  its  receiver  from 
selling  personal  property  belonging  to  the 
California  Fruit  Growers'  Association  of  Los 
Angeles.  Demurrer  to  the  petition  for  the 
writ  sustained,  and  writ  dismissed. 

Richardson  &  Martin,  for  petitioners. 
John  D.  Works,  A.  A.  Hancock,  and  T.  R. 
Archer,  for  respondents. 

PER  CURIAM.  This  Is  an  application  for 
a  writ  to  restrain  the  court  and  its  receiver 
from  selling  certain  personal  property  be- 
longing to  said  fruit  growers'  association. 
The  petition  for  the  writ  sets  out  all  of  the 
proceedings  connected  with  the  original  ap- 
pointment of  the  receiver,  from  which  It  ap- 
pears that  the  association  Is  a  corporation 
organized  under  law,  governed  by  a  board  of 
five  directors;  that  these  directors  had  all 
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been  guilty  of  fraudulent  practices,  and  the 
majority  of  the  board  was  then  confined  in 
jail,  and  each  and  all  of  the  directors  had 
abandoned  the  corporation  and  Its  assets  and 
interests;  that  all  of  the  stock  other  than 
that  owned  by  the  plaintiffs  in  that  proceed- 
ing was  fraudulently  issued,  but  was  out- 
standing, and  certain  of  the  directors  claim- 
ed to  own  and  hold  the  same.  The  special 
and  general  prayer  of  the  complaint  compre- 
hends the  removal  of  the  directors,  and,  if 
the  court  finds  the  stock  fraudulently  is- 
sued, to  cancel  the  same,  and  for  the  ap- 
pointment of  a  receiver  pending  the  action 
to  preserve  the  property  of  the  corporation. 
The  court  had  jurisdiction  to  appoint  a  re- 
ceiver under  the  allegations  of  the  complaint 
The  proceeding  was  not  directed  toward  clos- 
ing up  the  affairs  of  the  corporation,  or  an 
attempt  to  dissolve  the  same,  but  merely  a 
proceeding  directed  against  the  individual  di- 
rectors, whom  it  sought  to  remove,  and  to 
place  the  assets  of  the  corporation  in  safe 
hands.  That  a  court  of  equity  may  remove 
directors  of  a  corporation,  if  deemed  neces- 
sary, when  they  have  proven  unfaithful  Is 
determined  in  Wickersham  v.  Crittenden,  93 
Cal.  82,  28  Pac.  788.  Such  an  order  appoint- 
ing a  receiver  is  an  appealable  order,  and 
which  right  of  appeal  confers  an  adequate 
remedy,  and  prohibition  will  not  He,  even 
where  jurisdiction  does  not  exist.  Jacobs  v. 
Superior  Court,  133  Cal.  364,  65  Pac.  826,  85 
Am.  St.  Rep.  204.  It  must  follow  that, 
where  the  unfaithful  trustees  have  all  aban- 
doned their  trust,  pending  such  proceedings 
for  their  removal  the  court  may,  through  the 
agency  of  a  receiver,  take  charge  of  the 
property  of  the  corporation.  If  necessary  for 
its  preservation.  The  facts  alleged  were 
such  as  to  develop  the  Impracticability  of 
effecting  the  removal  of  the  trustees  through 
the  provisions  of  section  810,  Civ.  Code,  for 
until  the  validity  of  the  outstanding  stock 
was  determined,  it  would  not  be  possible  for 
the  stockholders  to  correct  the  evils  through 
the  provisions  relating  to  the  removal  and 
election  of  directors,  as  in  that  section  pro- 
vided. The  appointment  of  a  receiver  may 
be  made  ex  parte.  Code  Civ.  Proc.  |  565; 
Real  Estate  Associates  v.  San  Francisco,  60 
Cal.  227. 

While  the  object  of  the  appointment  of 
the  receiver  was  originally  to  preserve  the 
property  of  the  corporation,  still  circumstan- 
ces might  arise  which  would  involve  the 
necessity  for  a  sale  of  a  portion  thereof,  as 
one  of  the  means  of  preserving  to  the  cor- 
poration Its  interests,  as  where  charges  and 
expenses  of  care  would  absorb  the  property, 
or  where  it  was  likely  to  become  valueless 
by  reason  of  its  perishable  nature,  or  other 
attendant  circumstances  which  might  require 
the  same.  An  order  for  such  sale  would  be 
so  far  Independent  of  suit  itself  as  to  make 
the  order  therefor  substantially  a  final  de- 
cree for  the  purpose  of  an  appeal.  Los  An- 
geles v.  Los  Angeles  City  Water  Company, 


134  Cal.  123,  66  Pac.  198.  An  appeal  lying 
from  such  an  order,  there  can  be  no  need  of 
a  writ  of  prohibition,  and  it  will  not  lie. 
Grant  v.  Superior  Court,  106  Cal.  326,  39 
Pac.  604.  The  petition  for  this  writ  then 
shows  upon  Its  face,  that  the  order  for  the 
appointment  of  a  receiver  was  within  the 
jurisdiction  of  the  court,  and  if  the  order  of 
the  court  authorizing  the  sale  of  part  of  the 
property  pending  hearing  was  improvident!? 
made,  an  appeal  therefrom  could  be  had. 
The  petition  does  not  state  facta  entitling 
the  petitioner  to  a  writ  of  prohibition,  and 
the  demurrer  of  respondents  is  well  taken. 
An  order  will  be  entered  sustaining  the  de- 
murrer of  respondents  to  the  petition  for 
the  writ,  and  dismissing  the  writ 


CITY  OF  SPOKANE  v.  CAMP. 
(Supreme  Court  of  Washington.  Oct  15,  1008.) 

1.  Li  vest  Stable  Keepebs — Municipal  Or- 
dinances—Validity— Cebtaintt. 

An  ordinance  forbidding  the  location  or 
keeping,  in  any  block  in  which  two-thirds  of 
the  buildings  are  residences,  of  a  livery  stable 
or  a  private  stable  where  more  than  five  head 
are  kept,  within  200  feet  of  any  residence  on 
either  side  of  the  street  without  the  consent  of 
a  majority  of  the  lot  owners  in  such  block,  is  not 
void  because  it  cannot  be  ascertained  how  many 
blocks  would  have  to  be  considered  in  determin- 
ing the  number  of  residences  in  a  block,  but 
means  that  consent  must  be  obtained  from  the 
owners  of  the  block  in  which  the  livery  stable 
is  actually  located. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Livery  Stable  Keepers,  §  2.] 

2.  Constitutional  Law— Validity  of  Ordi- 
nances —  Delegation  or  Legislative 
Power. 

An  ordinance  forbidding  the  location  or 
keeping,  in  any  block  in  which  two-thirds  of  the 
buildings  are  devoted  exclusively  to  residence 
purposes,  of  a  livery  stable  or  private  stable 
where  more  than  five  head  are  kept,  within  200 
feet  of  any  residence  on  either  side  of  „the  street, 
without  the  consent  of  a  majority  of  the  lot 
owners  in  such  block,  is  not  void  as  being  a 
delegation  of  legislative  power  to  the  lot  owners. 

Appeal  from  Superior  Court  Spokane  Coun- 
ty; E.  H.  Sullivan,  Judge. 

R.  O.  Camp  was  convicted  before  the  mu- 
nicipal court  of  Spokane  of  violating  an  or- 
dinance forbidding  the  location  or  keeping,  in 
a  block  in  which  two-thirds  of  the  buildings 
are  devoted  exclusively  to  residence  purposes, 
of  a  livery  stable  or  private  stable  where 
more  than  five  head  of  stock  are  kept  within 
200  feet  of  any  residence  on  either  side  of 
the  street  without  the  consent  of  a  majority 
of  the  lot  owners  in  such  block.  On  appeal  to 
the  superior  court  a  motion  by  defendant  to 
dismiss  was  granted,  and  the  city  appeala 
Reversed  and  remanded,  with  instructions. 

L.  R.  Hamblen,  F.  D.  Allen,  and  Harry  A. 
Rhodes,  for  appellant  John  M.  Gleeson,  for 
respondent 

DUNBAR,  J.  The  defendant  respondent 
on  this  appeal,  was  convicted  before  the  mu- 
nicipal court  of  the  city  of  Spokane  for  violat- 
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lug  Ordinance  No.  A2819.  Appeal  was  taken 
to  the  superior  court  of  Spokane  county, 
whereupon  defendant  moved  to  dismiss  the 
cause,  discharge  the  bondsmen  and  himself. 
This  motion  was  granted  by  the  court.  Judg- 
ment of  dismissal  was  entered,  and  the  city 
appeals. 

The  sole  question  involved  Is  the  validity 
of  the  ordinance;  it  having  been  adjudged 
void  and  of  no  effect  by  the  trial  court  The 
ordinance  is  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any 
person,  firm  or  corporation  to  locate,  build, 
construct  or  keep  In  any  block  in  which  two- 
thirds  of  the  buildings  are  devoted  to  exclu- 
sive residence  purposes  a  livery,  boarding  or 
sale  stable,  or  private  stable  where  more  than 
five  head  of  stock  are  kept,  within  two  hun- 
dred feet  of  any  such  residence  on  either  side 
of  the  street,  unless  the  owners  of  a  majority 
of  the  lots  In  such  block  fronting  or  abutting 
on  the  street  consent  In  writing  to  the  loca- 
tion or  construction  of  such  livery,  boarding 
or  sale  stable,  or  private  stable  where  more 
than  five  head  of  stock  are  kept.  Such  written 
consent  of  the  property  owners  shall  be  filed 
with  the  board  of  public  works  before  a  per- 
mit shall  be  granted  for  the  construction  or 
keeping  of  such  livery,  boarding  or  sale 
stable,  or  private  stable  where  more  than  five 
head  of  stock  are  kept 

"Sec.  2.  Any  person,  firm  or  corporation 
violating  any  of  the  provisions  of  this  ordi- 
nance shall  be  deemed  guilty  of  a  misdemean- 
or, and  shall  be  fined  In  any  sum  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dol- 
lars. 

"See.  8.  This  ordinance  shall  take  effect 
and  be  in  force  ten  days  after  its  passage." 

It  Is  contended  by  the  respondent  that  the 
ordinance  is  void  for  uncertainty;  the  lan- 
guage being  so  ambiguous  that  It  cannot  be 
ascertained  how  many  blocks  would  have  to 
be  considered  hi  determining  the  number  of 
residences  in  a  block.  But  it  seems  to  us 
that  this  difficulty  is  more  Imaginary  than 
real,  and  that  there  can  be  no  doubt  that  con- 
sent must  be  obtained  from  the  owners  of  the 
block  In  which  the  livery  stable  Is  actually 
located. 

The  other  objections,  with  one  exception, 
simply  go  to  the  policy  of  the  ordinance,  and 
embrace  arguments  which  would  more  ap- 
propriately be  addressed  to  the  lawmaking 
power.  The  exception  mentioned  above  Is 
that  the  ordinance  constitutes  a  delegation 
of  legislative  power  to  the  property  owners 
of  the  city  of  Spokane,  which  Is  exclusively 
vested  by  law  In  the  mayor  and  dty  council. 
This  Is  really  the  Important  and  vexatious 
question  in  the  case— important  because  It 
Involves  a  fundamental  principle  of  govern- 
ment, and  vexatious  because  there  is  a  be- 
wildering conflict  of  authority  which  it  Is  im- 
possible to  reconcile,  so  that  a  review  of  the 


authorities  would  avail  nothing.  Out  of  the 
wilderness  of  cases  discussing  this  proposi- 
tion St  Louis  v.  Russell,  116  Mo.  248,  22  S. 
W.  470,  20  L.  R.  A.  721,  and  State  ex  rel. 
Omaha  Gas  Company  v.  Withnell  (Neb.)  110 
N.  W.  680,  8  L.  R.  A.  (N.  S.)  978,  are  leading 
cases  restricting  the  delegation  of  legislative 
powers;  while  Chicago  v.  Stratton,  162  111. 
494,  44  N.  E.  853,  35  L.  R.  A.  84,  53  Am.  St. 
Rep.  825,  Davis  v.  Commonwealth  of  Massa- 
chusetts, 167  U.  S.  43,  17  Sup.  Ct  731,  42 
L.  Ed.  71,  and  Wilson  v.  Eureka  City,  173  U. 
S.  32,  19  Sup.  Ct  817,  48  L.  Ed.  603,  lay 
down  a  rule  which  would  sustain  the  ordi- 
nance in  question.  Indeed  Chicago  v.  Stratton 
was  a  livery  stable  case,  and  the  ordinance 
sustained  In  that  case  was  in  all  essentials 
similar  to  the  ordinance  assailed  in  this  case. 
In  that  case  the  court  held  that  the  ordinance 
did  not  delegate  to  a  majority  of  the  lot 
owners  a  right  to  pass  upon  the  question  pre- 
sented, but  that  consent  was  in  the  nature 
of  a  condition  subsequent  which  might  defeat 
the  operation  of  the  prohibition  against  the 
location  of  a  livery  stable  In  a  block  where 
two-thirds  of  the  buildings  are  devoted  ex- 
clusively to  residence  purposes.  Thev  court 
stated  in  the  course  of  its  argument  that  in 
a  matter  of  purely  local  concern  the  parties 
immediately  interested  may  fairly  be  sup- 
posed to  be  more  competent  to  Judge  of  their 
needs  than  any  central  authority.  In  this  case 
It  may  readily  be  seen  that  the  council,  recog- 
nizing the  rights  of  the  residents  of  the  city 
to  be  consulted  In  matters  purely  local,  mat- 
ters affecting  the  comfort  and  even  the  health 
of  the  residents,  and  the  right  to  have  their 
will  reflected  in  the  enactments  of  their  rep- 
resentatives, provided  the  ordinance  for  the 
purpose  of  meeting  the  desires  of  the  resi- 
dents In  that  regard.  The  ordinance  is  pro- 
hibitive, but  leaves  the  right  to  the  citizen  to 
waive  the  prohibition  if  he  chooses.  Statutes 
of  this  character  are  common,  and,  while  It  is 
generally  conceded  that  the  Legislature  cannot 
delegate  Its  legislative  function,  It  is  well 
established  that  it  may  provide  for  the  opera- 
tion of  a  law  which  It  enacts  upon  the  hap- 
pening of  some  future  act  or  contingency. 
The  local  option  laws  In  their  various  phases 
are  common  Instances.  While  these  laws 
were  violently  assailed  and  In  some  Instances 
received  Judicial  condemnation,  they  are  now 
almost  universally  sustained. 

The  ordinance  In  our  Judgment  being  a 
valid  one,  the  Judgment  is  reversed,  and  the 
cause  remanded  to  the  lower  court  with  In- 
structions to  overrule  the  demurrer  and  mo- 
tion Interposed  by  the  respondent  and  to  pro- 
ceed with  the  trial  of  the  cause  In  accordance 
with  the  opinion  herein  expressed. 

HADLEY,  0.  X,  and  CROW,  MOUNT, 
and  ROOT,  JJ.,  concur.  PULLBRTON  and 
RUDKIN,  JJ„  not  sitting. 
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BEST  r.  CITY  OP  SEATTLE. 
(Supreme  Court  of  Washington.  Oct.  14,  1008.) 

1.  New  Trial— Motion— Order— Form. 

Where  a  motion  for  a  new  trial  is  made  on 
several  grounds,  it  is  within  the  discretion  of 
the  court  to  grant  it  generally  without  assign- 
ing specific  reasons. 

2.  Appeal  and  Erbob— Review— Discretion 
—Record— Matters  Not  in  Record. 

Where  a  motion  for  new  trial,  made  on  sev- 
eral grounds,  is  granted  without  stating  specific 
reasons  therefor,  the  Supreme  Court  will  not  re- 
verse the  order  on  affidavits  that  only  one 
ground  was  considered,  especially  in  the  absence 
of  a  statement  by  the  trial  judge  of  the  points 
considered  by  him. 

3.  Same  —  Review  —  Presumptions  —  New 
Trial. 

Where  the  motion  for  new  trial  was  made 
on  several  grounds,  one  of  which  was  the  in- 
sufficiency of  the  evidence  to  sustain  the  verdict, 
and  was  granted  without  assigning  specific  rea- 
sons therefor,  and  the  record  contains  no  state- 
ment by  the  trial  judge  of  his  reasons,  the  appel- 
late court  cannot  review  the  order,  being  unable 
to  determine  that  the  order  was  not  granted  for 
the  insufficiency  of  the  evidence,  which  is  not 
reviewable  on  appeal,  except  for  abuse  of  the 
trial  court's  discretion. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Prater,  Judge. 

Action  by  John  Best  against  the  city  of 
Seattle.  From  an  order  granting  plaintiff's 
motion  for  a  new  trial  upon  judgment  for 
defendant,  defendant  appeals.  Order  affirmed. 

Scott  Calhoun  and  James  E.  Bradford,  for 
appellant  Longfellow  &  Fltzpatrlck  and  Rey- 
nolds, Balllnger  &  Hutson,  for  respondent 

CROW,  J.  Action  by  John  Best  against 
the  city  of  Seattle  to  recover  damages  for 
personal  Injuries.  On  trial  the  jury  return- 
ed a  verdict  In  favor  of  the  defendant 
Thereafter,  and  on  plaintiff's  motion,  an  or- 
der for  a  new  trial  was  made  and  entered, 
from  which  the  defendant  has  appealed. 

Respondent's  motion  for  a  new  trial  was 
based  on  two  grounds:  (1)  Insufficiency  of 
evidence  to  sustain  the  verdict ;  and  (2)  error 
of  law  occurring  at  the  trial.  The  order 
granting  the  new  trial  was  general  In  its 
terms,  and  failed  to  disclose  the  particular 
grounds  upon  which  the  action  of  the  trial 
court  was  based.  Thereafter  the  appellant, 
by  motion,  supported  by  affidavits  now  a  part 
of  the  record,  asked  the  trial  court  to  modify 
Its  former  order  by  setting  forth  and  stating 
therein  the  particular  grounds  upon  which 
the  new  trial  was  granted.  The  trial  court 
by  written  order  denied  this  motion.  By  Its 
affidavits  the  appellant  contended  that  the 
sole  ground  on  which  the  new  trial  was  grant- 
ed was  that  the  trial  court  had  erred  In  one 
of  Its  instructions  to  the  Jury,  and  that  no 
other  question  was  presented  or  considered. 
Appellant  now  makes  the  following  assign- 
ments of  error :  (1)  That  the  trial  court  err- 
ed in  refusing  to  sign  an  order  setting  forth 
its  reasons  for  granting  the  new  trial;  (2) 


that  It  erred  In  refusing  to  grant  appellant's 
motion  to  modify  its  order  granting  the  new 
trial;  and  (3)  that  it  erred  in  granting  the 
new  trial.  The  record  is  devoid  of  any  order 
or  other  statement  of  the  trial  judge  setting 
forth  any  particular  reason  for  the  granting 
of  respondent's  motion.  It  was  unquestion- 
ably within  the  discretion  of  the  trial  court 
to  sign  and  enter  a  general  order  without 
stating  specific  reasons,  where  several  grounds 
were  Incorporated  In  the  motion.  It  would 
be  a  novel  and  unwarranted  proceeding  for 
this  court  acting  solely  upon  affidavits  of 
the  parties  and  their  witnesses,  to  now  re- 
verse the  trial  court  by  holding  that  it  con- 
sidered but  one  ground  for  a  new  trial,  that 
it  granted  the  motion  upon  that  ground  only, 
and  that  it  erred  in  not  signing  and  entering 
an  order  reciting  that  fact,  especially  when 
we  would  be  doing  so  in  the  absence  of  any 
written  order  or  statement  of  the  trial  judge 
disclosing  the  points  considered  and  deter- 
mined by  him.  Appellant's  contentions  based 
upon  its  first  and  second  assignments  of  error 
are  without  merit  and  cannot  be  sustained. 

The  order  made  and  entered  by  the  trial 
court  having  failed  to  disclose  the  grounds 
upon  which  its  action  was  based,  the  same 
cannot  be  reviewed  by  us  upon  this  appeal. 
We  are  unable  to  determine  from  the  record 
the  particular  ground  upon  which  the  motion 
was  granted.  If  It  was  because  of  Insuffi- 
ciency of  evidence  to  sustain  the  verdict,  one 
of  the  grounds  assigned  in  the  motion,  that 
was  a  matter  within  the  sound  discretion  of 
the  trial  judge,  who  heard  the  conflicting 
evidence,  saw  the  witnesses,  observed  their 
manner  upon  the  stand,  and  heard  them  tes- 
tify. His  conclusions  thereon  could  be  dis- 
turbed in  this  court  only  for  an  abuse  of 
discretion,  which  has  neither  been  shown  nor 
claimed.  Bender  v.  Rinker,  21  Wash.  636, 
50  Pac  604;  Colvln  v.  Northern  Pacific  Rail- 
way Company,  42  Wash.  5,  84  Pac.  616. 

The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  DUNBAR,  MOUNT, 
and  FULLERTON,  JJ.,  concur.  RUDKIN 
and  ROOT,  JJ.,  took  no  part. 


HOPKINS  et  al.  v.  CRANE  et  al. 
(Supreme  Court  of  Washington.  Oct  21,  1003.) 

1.  Appeal  and  Error  (f  1030*)  —  Harmless 
Error— Pleading— Denial  of  Motion. 

It  was  no  prejudicial  error  to  deny  mo- 
tions to  make  a  complaint  and  supplemental 
complaint  more  definite  and  certain  as  to  the 
damages  claimed,  where  the  allegations  were) 
reasonably  comprehensive,  and  were  supplement- 
ed by  itemized  bills  of  particulars  furnished  on 
defendants'  demand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4081 ;  Dec.  Dig.  f  1030.*] 

2.  Chattel  Mortgages  (|  275»)  —  Foreclos- 
ure—Parties  Dependant. 

In  an  action  to  foreclose  a  chattel  mort- 
gage securing  performance  of  a  contract  one  as- 
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serting  a  claim  against  the  property  was  prop- 
erly joined  as  a  defendant 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §  562;  Dec.  Dig.  i  275.*] 

8.  Chattel  Mortgages  (f  277*)  —  Foreclos- 
ure— Pleading — Sufficiency. 

A  complaint,  setting  up  a  contract  by  de- 
fendant to  buy  from  plaintiffs  all  meats  osed 
by  him  at  market  prices,  and  a  chattel  mortgage 
to  secure  performance  of  the  contract  and  al- 
leging compliance  with  the  contract  by  plaintiffs 
and  breach  by  defendant,  though  he  was  ad- 
vised of  plaintiffs'  readiness  to  comply  with 
their  contract,  and  that  plaintiffs  were  damaged 
by  the  breach,  because  so  situated  respecting 
the  market  that  they  could  not  dispose  of  the 
meat  to  others,  and  praying  foreclosure  against 
defendant  and  codefendant,  who  asserted  a 
claim  against- the  mortgaged  property,  was  suf- 
ficient on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  |  277.*] 

4.  Chattel  Mortgages  (§  271*)  —  Contract 
Secured— Action  for  Breach— Foreclos- 
ure. 

It  was  unnecessary  that  the  damages  for 
breach  of  a  contract  should  be  ascertained  be- 
fore the  aggrieved  party  could  sue  to  foreclose  a 
chattel  mortgage  securing  performance;  the 
foreclosure  necessarily  involving  a  determina- 
tion as  to  the  amount  for  which  it  should  be 
awarded. 

[Ed.  Note— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  i  271.*] 

6.  Chattel  Mortgages  (i  287*)  —  Foreclo- 
sure—Personal  Judgment—  Propriety. 
In  foreclosing  a  chattel  mortgage  to  se- 
cure •  performance  of  a  contract  no  personal 
judgment  could  be  given  against  a  party  defend- 
ant because  he  asserted  some  daim  against  the 
property. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  I  570;  Dec.  Dig.  |  287.*] 

6.  Costs  (f  238*)  —  Appeal  —  Correction  of 
Error— Point  Not  Raised  Below. 

An  erroneous  judgment  entry  should  be 
vacated  without  costs  to  respondent  where  ap- 
pellant did  not  object  below. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §  912;  Dec.  Dig.  I  238.*] 

Appeal  from  Superior  Court,  Thurston 
County;  W.  O.  Chapman,  Judge. 

Action  by  George  S.  Hopkins  and  another 
against  C.  E.  Crane  and  another.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed  and  remanded. 

ElllB,  Fletcher  &  Evans  and  Vance  &  Mitch- 
ell, for  appellants.  Troy  &  Falknor,  for  re- 
spondents. 

HADLEY,  C.  J.  This  is  an  action  to  fore- 
close a  chattel  mortgage  given  to  secure  the 
performance  of  a  contract,  and  especially  to 
secure  the  plaintiffs  for  all  damages  resulting 
to  them  from  a  failure  of  the  defendant 
Crane  to  purchase  meats  as  provided  in  the 
agreement  The  contract  was  in  writing,  and 
was  made  a  part  of  the  mortgage,  the  execu- 
tion-thereof  bearing  date  June  26,  1905.  It 
provided,  among  other  things,  that  the  de- 
fendant Crane  or  his  assigns  should,  for  the 
period  of  three  years,  purchase,  and  continue 
to  purchase,  from  the  plaintiffs  and  for  the 
Palace  meat  market,  In  Olympia,  Wash., 


which  Crane  agreed  to  continue  in  business, 
all  dressed  beef  and  mutton  which  Crane  or 
his  assigns  should  use  in  carrying  on  the 
business  of  said  meat  market  Crane  was 
to  pay  the  plaintiffs  such  prices  as  should  be 
quoted  by  the  packing  houses  of  Seattle  and 
Tacoma,  based  upon  steady  market  quota- 
tions, and  not  upon  such  as  should  arise  from 
any  meat  war.  It  was  also  agreed  that  the 
meats  which  should  be  furnished  by  the 
plaintiffs  should  be  the  same  as  those  for 
which  the  market  quotations  are  given  In 
Seattle  and  Tacoma,  and  Crane  should  have 
the  right  to  reject  any  and  all  Inferior  meats. 
The  complaint  avers  that  the  plaintiffs  have 
at  all  times  complied  with  the  terms  of  the 
contract  and  mortgage,  and  that  they  now 
stand  ready  to  continue  to  observe  and  ful- 
fill in  the  future  all  the  terms  and  conditions 
thereof;  that  the  defendant  Crane  from 
about  the  23d  day  of  October,  1905,  has  con- 
tinuously operated  said  Palace  meat  market, 
but  has  failed  and  neglected  from  said  date 
to  purchase  meats  from  the  plaintiffs,  as  pro- 
Tided  by  the  contract ;  that  he  failed  and  re- 
fused between  October  23,  1905,  and  January 
29,  1906,  to  deliver  to  plaintiffs  any  orders 
for  meats  whatever,  though  he  was  advised 
that  at  all  times  the  plaintiffs  stood  ready 
and  willing  to  furnish  the  same  as  the  agree- 
ment provided ;  that  on  or  about  January  29, 
1906,  and  from  that  time  until  about  Febru- 
ary 7,  1906,  he  delivered  orders,  and  the 
plaintiffs  immediately  filled  them  by  deliver- 
ing at  the  said  meat  market  the  meats  of  the 
quantity  and  quality  required  by  the  orders 
and  by  the  agreement,  but  the  defendant  re- 
fused to  receive  them;  that  since  the  last- 
named  date  he  has  failed  and  refused  to  give 
to  the  plaintiffs  any  orders  whatever  for 
meats.  Damages  for  the  breach  of  the  con- 
tract are  claimed  as  resulting  from  the  fact 
that  the  location  of  plaintiff's  slaughter 
house  with  reference  to  the  markets  was  such 
as  made  them  unable  to  dispose  of  the  meats 
to  any  one  else,  which  conditions  were  known 
to  Crane.  A  foreclosure  of  the  mortgage  to 
satisfy  the  damage  is  prayed.  The  defendant 
Carstens  Packing  Company  was  made  a  de- 
fendant, by  reason  of  some  claim  which  It  as- 
serts against  the  mortgaged  property.  The 
defendant  Crane  admits  the  giving  of  the 
orders,  and  the  refusal  to  accept  the.  meats 
delivered,  and  alleges  that  the  meats  were- 
not  offered  at  the  prices  quoted  by  the  pack- 
ing houses  of  Seattle  and  Tacoma;  that  the 
prices  asked  by  plaintiffs  were  much  above 
the  prices  asked  by  the  Carstens  Packing 
Company  for  good,  wholesome,  Inspected 
meat  and  that  the  defendant  acting  within 
his  rights  under  the  contract  rejected  the 
meats,  both  because  of  the  price  and  because 
of  Inferior  quality.  He  denies  other  materia) 
allegations  of  the  complaint,  and  says  that 
the  plaintiffs  have  not  been  damaged.  The 
cause  was  tried  by  the  court  without  a  jury. 
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and  resulted  In  a  Judgment  against  the  de- 
fendant Crane  In  the  mm  of  $1,165,  and  a 
decree  wag  entered  foreclosing  the  chattel 
mortgage  to  satisfy  the  judgment,  and  also 
decreeing  that  the  plaintiffs'  rights  in  the 
mortgaged  property  are  superior  and  prior 
to  any  rights  of  the  defendant  Carstens  Pack- 
ing Company.  Both  defendants  have  appeal- 
ed. 

It  is  assigned  that  the  court  erred  In  deny- 
ing the  separate  motions  of  the  appellants 
to  make  the  complaint  and  supplemental  com- 
plaint more  definite  and  certain  as  to  the  al- 
legations concerning  the  damages.  We  think 
no  prejudicial  error  resulted  from  the  denial 
of  the  motions.  The  allegations  as  to  dam- 
ages were  reasonably  comprehensive,  and,  in 
any  event,  these  were  supplemented  by  Item- 
ized bills  of  particulars  furnished  on  the  de- 
mand of  the  appellants.  We  think  the  ap- 
pellants were  thereby  sufficiently  Informed  as 
to  the  damages  claimed. 

It  Is  also  contended'  that  it  was  error  to 
overrule  the  separate  demurrers  of  the  ap- 
pellants to  the  complaint  and  supplemental 
complaint  We  do  not  find  that  any  specified 
ground  of  demurrer  is  well  taken.  We  do  not 
discovery  any  nonjoinder  of  parties,  and  we 
find  that  the  contract  is  a  mutual  one.  A 
breach  of  the  contract  by  appellant  Crane  Is 
alleged,  resulting  In  damage  to  respondents. 
These  facts  appearing,  a  cause  of  action  was 
stated  which  was  sufficient  as  against  de- 
murrer. It  was  not  necessary  that  the  dam- 
ages arising  from  the  breach  of  the  contract 
should  be  ascertained  prior  to  bringing  the 
suit  to  foreclose  the  mortgage.  The  mortgage 
was  given  as  security  for  the  enforcement  of 
the  contract,  and  the  court  had  jurisdiction 
to  entertain  an  action  to  foreclose,  which  nec- 
essarily Included  the  determination  of  the 
amount  for  which  foreclosure  should  be 
awarded. 

It  Is  Insisted  that  the  court  erred  In  its 
findings  of  facts.  We  find  substantial  evi- 
dence supporting  the  findings,  and  we  believe 
they  should  not  be  disturbed.  The  facts  were 
found  much  as  alleged  in  the  complaint,  ex- 
cept as  to  the  extent  of  the  damages,  the 
amount  of  the  damages  being  found  to  be 
substantially  less  than  the  sum  demanded  in 
the  complaint  and  supplemental  complaint 
taken  together. 

The  complaint  is  made  in  appellant's  brief, 
and  the  same  contention  was  made  at  the 
oral  argument,  that  the  court  erred  in  enter- 
ing a  joint  personal  judgment  against  both 
of  the  appellants.  It  is  Insisted  that  it  was 
in  no  event  proper  to  enter  a  personal  judg- 
ment against  the  appellant  Carstens  Packing 
Company,  and  that  the  judgment  must  be  re- 
versed for  that  reason.  If  for  no  other.  The 
contention  that  no  personal  judgment  should 
go  against  the  Carstens  Packing  Company  Is 
undoubtedly  correct, 'but  as  the  entire  record 
Is  now  made  to  appear  before  us,  there  was 


no  such  Judgment  entered.  The  original  tran- 
script as  filed  In  this  court  does  show  what 
purports  to  be  a  personal  judgment  against 
"the  defendants,"  but  a  supplemental  tran- 
script, subsequently  filed  by  the  respondents, 
shows  such  a  judgment  against  appellant 
Crane  only.   To  the  supplemental  transcript 
is  attached  a  certificate  of  the  clerk  of  the 
superior  court  to  the  following  effect :  "I,  W. 
M.  Nunn,  county  clerk  and  ex  officio  clerk  of 
the  superior  court  of  the  state  of  Washington 
for  Thurston  county,  holding  sessions  at 
Olympia,  do  hereby  certify  that  the  fore- 
going Is  a  full,  true,  and  correct  copy  of  the 
original  judgment  In  the  above-entitled  cause 
as  the  same  appears  on  file  in  my  office  and 
of  record  in  Journal  Vol.  25,  at  page  138  of 
the  superior  court  records,  for  Thurston  coun- 
ty, Wash.    I  further  certify  that  In  certify- 
ing the  copy  of  the  judgment  In  this  cause  as 
the  same  Is  certified  to  in  appellants'  tran- 
script on  appeal  to  the  Supreme  Court  of  the 
state  of  Washington,  a  mistake  was  Inadver- 
tently made  in  comparing  said  copy,  and  the 
same  as  it  appears  in  said  transcript  is  not 
an  exact,  true,  and  correct  copy  of  the  origin- 
al judgment  In  this  cause."  Under  the  terms 
of  the  above  certificate  there  la,  In  fact,  but 
one  entry  of  judgment  and  that  shows  a 
personal  judgment  against  appellant  Crane 
only,  the  decree  simply  declaring,  with  refer- 
ence to  appellant  Carstens  Packing  Company, 
that  its  interest  In  the  mortgaged  property 
is  Inferior  to  the  lien  of  respondents'  mort- 
gage.  It  was  suggested  In  good  faith  at  the 
oral  argument  that  two  entries  of  judgment 
had  been  made,  and  that  they  are  inconsist- 
ent In  the  particular  mentioned.    The  two 
forms  of  entry  appearing  in  the  original  and 
supplemental  transcripts  would  so  indicate, 
but  the  clerk's  certificate  negatives  such  con- 
tention.  If  there  is  to  be  found  in  the  record 
such  a  judgment  entry  as  that  shown  in  the 
original  transcript  it  should  be  vacated,  but 
without  costs  against  the  respondents,  as  the 
point  does  not  appear  to  have  been  raised  by 
appellants  In  the  court  below. 

The  judgment  as  shown  in  the  supple- 
mental transcript  Is.  however,  affirmed,  and 
the  case  Is  remanded  with  Instructions  to  va- 
cate the  other  judgment  entry,  If  such  exists. 
Otherwise  the  order  here  is  for  an  ordinary 
affirmance  of  the  judgment 

RUDKIN,  DUNBAR,  ROOT,  MOUNT,  and 
CROW,  JJ.,  concur. 


SPRINGER  v.  AYER  (RAMBERG  et  aL, 
Interveners). 
(Supreme  Court  of  Washington.   Oct  21,  1908.) 

1.  Receivers  (§  178*)  —  Actions  against  — 
Right  to  Intervene  —  Creditors  Repbk- 
sented  by  receiver, 

Where,  in  replevin  against  a  receiver  for 
goods  conditionally  sold  his  insolvent  on  a  con- 
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tract,  the  rights  of  insolvent  under  which  had 
been  forfeited  by  insolvent,  defendant  defends 
on  the  ground  that  there  were  certain  named 
creditors,  and  perhaps  others,  of  insolvent,  who 
became  such  after  the  sale,  relying  on  insolvent's 
ownership  of  the  property,  so  that,  under  Laws 
1 903,  p.  6,  c.  6,  the  contract  not  being  on  file, 
the  sale  became  absolute  so  far  as  concerns 
such  creditors,  they  may  not  intervene,  it  being 
unnecessary ;  they  being  represented  by  the 
receiver. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  |  848;  Dec  Dig, if  1TO.*] 

2.  Coots  (I  84*)— Parties  Entitled— Inter- 
veners. 

Persons  improperly  intervening  are  not  en- 
titled to  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  |  843;  Dec  Dig.  i  84.*] 

8.  Replevin  (I  103*)  — Monet  Judgment  — 
Amount. 

Defendant,  in  replevin  against  a  receiver  for 
goods  conditionally  sold  his  insolvent  under  a 
contract,  the  rights  of  insolvent  under  which 
had  been  forfeited,  having  no  greater  interest 
in  the  property  than  enough  to  protect  those 
creditors  of  insolvent  who  became  such  after  the 
sale,  relying  on  insolvent's  absolute  ownership 
of  the  property,  the  contract  not  being  filed,  is 
entitled  to  a  money  judgment,  in  case  of  fail- 
ure of  plaintiff  to  return  the  property,  which 
he  received  on  filing  a  bond,  for  such  amount 
only,  not  exceeding  their  claims,  which  aggre- 
gate less  than  the  value  of  the  property,  as  is 
necessary  to  satisfy  their  claims  after  applica- 
tion of  other  available  assets. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  |  405;  Dec.  Dig.  ft  103.»] 

4.  Bankbtjptct  (ft  100*)— Effect  or  Adjudi- 
cation on  Pending  Actions. 

A  receiver  of  insolvent  having  been  appoint- 
ed and  qualified,  and  a  replevin  action  having 
l>een  commenced  against  him,  before  an  adjudi- 
cation in  bankruptcy,  such  adjudication  and 
the  appointment  of  a  trustee  does  not  deprive 
the  state  court  of  jurisdiction,  but  the  receiver 
-continues  to  act,  so  that  judgment,  being  against 
plaintiff,  is  properly  for  the  receiver  for  posses- 
sion. 

[Ed.  Note— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  |  100.*] 

5.  Costs  (ft  90*) — Right  to  Coots. 

Though,  in  an  action  against  a  receiver  of 
an  insolvent,  plaintiff,  by  a  supplemental  com- 

£laint,  brings  in  as  a  defendant  the  trustee  in 
ankruptcy  of  insolvent,  appointed  under  an  ad- 
judication in  bankruptcy  subsequent  to  com- 
mencement of  the  action,  yet  the  trustee,  not 
having  disclaimed  any  interest,  but  filed  an  an- 
swer claiming  right  of  possession  against  plain- 
tiff and  the  receiver,  is  not  entitled  to  costs 
against  plaintiff,  on  judgment  for  possession  be- 
ing properly  rendered  for  the  receiver  alone. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  |  351;  Dec  Dig.  |  90.*] 

Appeal  from  Superior  Court,  Thurston 
■County;  O.  V.  Linn,  Judge. 

Action  by  Charles  H.  Springer  against  Rob- 
ert Ayer,  receiver  of  John  H.  Saunders,  in- 
solvent L.  G.  Ram  berg  and  others,  cred- 
itors of  Insolvent,  intervened,  and  James  Mc- 
Dowell, trustee  in  bankruptcy  of  insolvent 
was  made  a  defendant  by  supplementary 
-complaint  From  the  Judgment  plaintiff  and 
interveners  take  separate  appeals.  Reversed 
.and  remanded,  with  instructions. 


Geo.  EL  Funk,  for  appellant  Byron  MI1- 
lett  and  E.  N.  Steele,  for  respondents. 

HADLET,  C  J.  This  Is  an  action  for  the 
possession  of  personal  property,  including  a 
donkey  logging  engine  and  certain  rigging 
and  tools  in  connection  therewith,  together 
with  wire  cable  and  some  other  Items  of 
smaller  consequence.  The  suit  was  brought 
by  the  plaintiff,  Charles  H.  Springer,  against 
Robert  Ayer,  as  receiver  of  the  effects  of 
John  H.  Saunders.  The  complaint  alleges 
that  about  January  5,  1907,  the  plaintiff 
made  a  conditional  oral  contract  of  sale  of 
the  property  to  Saunders,  by  the  terms  of 
which  Saunders  was  to  pay  the  plaintiff  $2,- 
000  on  or  before  April  5,  1907,  and  it  was 
agreed  that  Saunders  should  acquire  no  title 
to  the  property  until  he  had  made  full  pay- 
ment of  the  purchase  price ;  that  it  was  also 
agreed  that,  if  he  failed  to  make  full  pay- 
ment within  the  time  mentioned,  he  should 
forfeit  all  payments  theretofore  made;  that 
he  paid  within  the  time  the  sum  of  $500  and 
no  more,  and  that  by  reason  of  the  facts 
stated,  the  payment  has  become  forfeited, 
and  the  plaintiff  is  entitled  to  the  possession 
of  the  property;  that  the  defendant  Ayer, 
as  receiver  of  the  property  and  effects  of 
Saunders,  took  possession  of  the  chattels 
mentioned,  and  still  maintained  the  same  at 
the  time  this  action  was  begun.  The  value 
of  the  property  is  fixed  in  the  complaint  at 
$1,500,  and  judgment  for  possession  or  for 
the  recovery  of  the  value  is  demanded.  The 
plaintiff,  having  given  the  necessary  bond, 
took  Immediate  possession  at  the  commence- 
ment of  the  action.  The  receiver  answered, 
admitting  his  possession,  averring  his  right 
thereto,  and  denying  the  plaintiff's  right  to 
possession.  He  alleged  that  In  no  event  did 
the  plaintiff  sell  to  Saunders  the  1,200  feet 
of  %-lnch  wire  cable,  the  three  chokers,  and 
the  float  house,  all  described  in  the  com- 
plaint, but  that  the  same  were  at  all  times 
mentioned  the  property  of  Saunders.  He  al- 
so alleged  that  if  the  plaintiff  sold  the  re- 
maining property  to  Saunders,  as  alleged 
in  his  complaint,  such  sale  was  void  as  to 
the  creditors  of  Saunders  whom  the  receiv- 
er now  represents;  that  the  plaintiff  and 
Saunders  were  at  all  times  bona  fide  resi- 
dents of  Thurston  county,  wherein  during  all 
of  said  time  the  property  was  located  and  In 
the  possession  of  Saunders  as  vendee,  and 
afterwards  of  the  defendant  as  receiver  of 
Saunders*  effects;  that  during  the  time  the 
property  was  in  the  possession  of  Saunders, 
he  became  indebted  to  divers  persons,  who 
are  interested  in  the  receivership  proceedings 
and  in  the  assets  Involved  therein;  that 
among  such  creditors  are  two  who  sold  and 
delivered  to  Saunders  goods  and  merchandise 
of  the  value,  respectively,  as  follows:  Ram- 
berg,  $663.70;  Lansdale,  $89.75;  that  the 
credit  for  such  merchandise  was  given  on  the 


■•For  otaer  cases  see  same  topic  and  ■action  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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faith  and  with  the  belief  on  the  part  of  said 
creditors  that  Saunders  owned  the  property 
mentioned  absolutely  free  and  clear  of  all 
Hens  and  incumbrances ;  that  there  are  other 
creditors  of  Saunders  similarly  situated  with 
reference  to  the  receivership  proceedings, 
whom  the  receiver  Is  not  now  prepared  to 
name,  all  of  whom  are  subsequent  creditors 
of  Saunders  In  good  faith;  that  no  memo- 
randum of  any  sale  from  the  plaintiff  to 
Saunders  stating  its  terms  and  conditions, 
signed  by  the  vendor  and  vendee,  or  other- 
wise, was  filed  in  the  auditor's  office  of 
Thurston  county  within  10  days  or  at  any 
other  time  after  the  vendee  Saunders  took 
possession  of  the  property.  The  alleged  cred- 
itors Ramberg  and  Lansdale,  mentioned  in 
the  receiver's  answer,  applied  to  the  court 
for  leave  to  intervene  in  this  cause,  and  were 
joined  by  A.  H.  Chambers,  Leave  to  inter- 
vene was  granted.  Practically  the  same 
facts  were  alleged  by  Ramberg  and  Lansdale 
as  were  alleged  in  the  receiver's  answer  con- 
cerning their  claims.  The  complaint  in  in- 
tervention further  alleged  in  behalf  of  Cham- 
bers that  he  sold  goods  to  Saunders  of  the 
value  of  $208,  under  the  same  circumstances 
as  those  which  induced  Ramberg  and  Lans- 
dale to  make  their  sales.  The  relief  asked 
by  the  interveners  is  that  they  be  declared  in 
this  action  to  be  creditors  of  Saunders  subse- 
quent to  the  purchase  by  him  of  the  donkey 
engine,  that  the  sale  to  him  shall  be  declared 
absolute  as  to  the  Interveners,  and  that  they 
shall  be  declared  to  be  preferred  creditors 
as  to  said  property,  or  as  to  the.  proceeds 
arising  therefrom. 

A  supplemental  complaint  was  also  filed, 
alleging  that  Saunders  had  been  declared  a 
bankrupt  in  the  United  States  District  Court 
for  the  Western  Division  of  the  Western  Dis- 
trict of  Washington.  The  date  of  the  adju- 
dication In  the  bankruptcy  court  was  subse- 
quent' to  the  appointment  and  qualification 
of  the  defendant  Ayer  as  receiver  In  the 
state  court.  It  was  shown  that  James  Mc- 
Dowell was  appointed  and  qualified  as  trus- 
tee in  bankruptcy,  and  he  was  made  a  party 
defendant  In  this  action.  He  answered,  set- 
ting up  the  same  defense  as  that  made  by 
the  receiver,  that  the  sale  by  plaintiff  to 
Saunders  became  absolute  as  to  subsequent 
creditors  in  good  faith.  As  trustee  in  bank- 
ruptcy, he  also  demanded  the  possession  of 
the  property,  or  Its  value,  in  case  the  return 
thereof  cannot  be  had.  Issues  were  joined 
by  the  plaintiff  upon  the  several  answers  and 
the  complaint  In  intervention,  and  a  trial 
was  had  before  the  court  without  a  jury, 
resulting  in  a  judgment  to  the  following  ef- 
fect: That  inasmuch  as  the  property  had 
been  delivered  to  the  plaintiff  pending  the 
action,  it  was  adjudged  that  the  receiver 
Ayer  should  recover  the  property  and  Its  pos- 
session, and  In  case  a  return  or  delivery  can- 
not be  had,  then  the  receiver  shall  recover 
from  the  plaintiff  $1,740  as  the  value  of  the 
property,  together  with  his  costs.   It  was  al- 


so adjudged  that  the  interveners  shall  re- 
cover their  costs  against  the  plaintiff,  that 
the  trustee  in  bankruptcy  shall  take  nothing 
against  the  receiver,  and  that  he  shall  re- 
cover his  costs  against  the  plaintiff.  The 
plaintiff  has  appealed,  and  the  Interveners 
have  also  joined  In  a  separate  appeal. 

Referring,  first,  to  the  appeal  of  the  Inter- 
veners, the  appellant  Springer  assigns  as 
error  that  the  court  overruled  his  demurrer 
to  the  complaint  in  intervention  of  Ramberg, 
Lansdale,  and  Chambers.   We  think  the  as- 
signment Is  well  taken.   The  receiver  In  his 
answer  had  set  up  the  same  facts  in  behalf 
of  Ramberg  and  Lansdale,  and  stated  that 
there  were  other  creditors,  similarly  situated, 
for  whom  he  acted.   This  necessarily  includ- 
ed Chambers  and  any  others  similarly  situat- 
ed. The  receiver  represents  the  creditors, 
and  it  is  bis  duty  to  guard  the  Interests  of 
all  of  them  when  he  is  advised  what  the  in- 
terests are.  This  was  an  action  against  the 
receiver  for  possession  of  certain  property. 
He  resisted  it,  and  claimed  possession,  es- 
pecially in  the  Interest  of  these  interveners, 
and  all  others  who  would  file  their  claims 
with  him  advising  him  of  similar  rights. 
Under  such  circumstances  there  was  no 
necessity  of  putting  the  appellant,  Springer, 
to  the  cost  of  the  intervention,  when  he  was 
litigating  the  same  questions  with  the  receiv- 
er, who  represented  the  interests  of  the  in- 
terveners:  If  these  creditors  may  Intervene 
on  the  mere  claim  that  they  have  a  special  or 
preferential  Interest  in  the  property,  as  cred- 
itors of  the  receivership  estate,  when  the 
receiver  is  already  acting  in  their  behalf, 
then  we  see  no  reason  by  analogy  why  any 
common  contract  creditor  may  not  in  any 
case  intervene  on  the  claim  that  he  is  inter- 
ested in  '  the  property  of  any  estate.  In 
Churchill  v.  Stephenson,  14  Wash.  620,  45 
Pac.  28,  It  was  held  that  such  a  creditor  may 
not  intervene  in  an  action  brought  against 
an  administrator  by  the  widow  of  the  deceas- 
ed to  recover  possession  of  certain  real  es- 
tate, claimed  by  the  widow  as  her  separate 
property.     Such  latitude  for  intervention 
would  lead  to  unnecessary  costs,  and  to 
useless  confusion  and  multiplicity  of  parties. 
The  whole  matter  is  simplified  by  the  action 
of  the  receiver,  who  acts  In  the  representa- 
tive capacity.   The  Interveners  were  granted 
a  judgment  against  the  appellant.  Springer, 
for  their  costs.  They  appealed,  on  the  ground 
that  they  were  denied  an  adjudication  in  this 
action  that  the  return  of  possession  to  the 
receiver  shall  be  subject  to  their  claims  in 
the  specified  sums  mentioned.   Their  appeal 
must  fail,  and  it  is  dismissed  for  the  reasons 
above  stated,  showing  that  they  are  not  prop- 
erly parties  here.   The  judgment  for  costs 
in  their  favor  is  reversed  for  the  same  rea- 
sons. 

Appellant,  Springer,  assigns  error  upon  the 
court's  findings  of  facts.  We  think  the  evi- 
dence shows  that  Saunders,  as  Springers 
conditional  sale  vendee,  was  in  possession  of 
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the  property  at  the  time  the  creditors  named 
extended  their  credit  to  Saunders,  and  that 
the  credit  was  in  each  Instance  extended  in 
good  faith,  relying  upon  the  belief  that 
Saunders  was  the  absolute  owner  of  the 
property.  Springer,  as  the  conditional  sale 
vendor,  neglected  to  file  In  the  auditor's  of- 
fice of  the  county  a  memorandum  of  the  sale 
showing  its  terms  and  conditions,  as  provided 
by  chapter  6,  p.  6,  Sess.  Laws  1003.  In  ac- 
cordance with  that  statute  the  sale  to  Saun- 
ders therefore  became  absolute,  so  far  as  the 
rights  of  the  aforesaid  subsequent  creditors 
in  good  faith  are  concerned.  The  evidence 
shows  that  Saunders  had  forfeited  his  rights 
under  the  conditional  sale  contract  before 
the  receiver  took  -  possession,  but  the  pos- 
session nevertheless  remained  with  Saunders 
during  all  the  time  the  credit  was  extended; 
and  the  Judgment  of  the  court  awarding  the 
possession  of  the  property  to  the  receiver 
was  upon  the  theory  that  the  particular  cred- 
itors mentioned  by  the  receiver  in  his  answer, 
and  possibly  others  to  whom  he  refers,  but 
whom  he  does  not  name,  bave  an  Interest  in 
the  property  as  creditors  of  Saunders  by  rea- 
son of  the  statute  cited.  We  think  the  judg- 
ment awarding  return  of  possession  to  the 
receiver  was  right,  but  the  money  judgment 
to  be  recovered  in  the  event  the  property  is 
not  returned  is  for  $1,740,  while  the  aggre- 
gate extent  of  all  claims  entitled  to  the  pro- 
tection of  the  statute  aforesaid,  which  were 
brought  to  the  attention  of  the  court,  Is 
$961.46.  Springer  contends  that  In  no  event 
should  the  alternative  money  judgment  be 
for  more  than  the  above-named  sum.  The 
court,  however,  found,  and  we  think  correct- 
ly under  the  evidence,  that  Springer  did  not 
at  any  time  have  any  ownership  in  or  right 
to  the  possession  of  the  1,200  feet  of  %-lnch 
cable,  the  value  of  which  was  found  to  be 
$240;  that  the  same  was  not  Included  in  the 
conditional  sale,  but  that  Saunders  was  at 
all  times  the  absolute  owner  thereof  for  all 
purposes.  The  receiver  is  therefore,  in  any 
event,  entitled  to  a  judgment  for  the  return 
of  the  cable,  and  to  a  further  judgment  for 
$240  In  the  event  it  cannot  be  returned.  This 
sum  becomes  mere  common  general  assets  in 
the  bands  of  the  receiver.  If  the  $240  is  not 
needed  to  satisfy  other  creditors  of  a  com- 
mon and  general  character,  then  the  money 
judgment  in  favor  of  the  receiver  should  be 
for  such  sum  only,  In  addition  to  the  $240, 
as  shall,  In  the  aggregate,  be  sufficient  to 
cover  the  claims,  Including  necessary  costs, 
of  all  creditors  who  are  entitled  to.  the  pro- 
tection of  the  statute  of  1903,  including  those 
named  in  this  record  and  the  others.  If  any, 
who  are  described  in  the  receiver's  answer  as 
being  similarly  situated.  If  no  others  are 
found  to  be  similarly  situated,  and  if  there 
are  no  general  creditors  who  may  rightfully 


demand  the  $240,  or  any  part  thereof,  then 
the  judgment  should  be  limited  to  a  sum 
merely  sufficient  to  cover  the  claims,  includ- 
ing necessary  costs,  of  the  creditors  actually 
named  in  this  record,  who  are  favored  by 
reason  of  the  statute  of  1903.  It  is  mani- 
fest from  what  has  been  said  that  this  court 
cannot  determine  from  the  record  now  before 
it  how  much  should  be  awarded  as  the  money 
judgment.  The  relative  rights  of  the  parties 
are  out  of  the  ordinary  in  an  action  for  mere 
possession.  The  receiver  has  no  greater  in- 
terest in  the  property  conditionally  sold  by 
Springer  than  will  be  sufficient  to  protect 
the  particular  creditors  who  are  favored  by 
the  statute,  and  Sprlpger  should  therefore 
not  be  required  to  respond  to  a  judgment  for 
a  greater  sum.  We  think  the  cause  must 
therefore  be  remanded  to  the  superior  court, 
for  the  purpose  of  further  trial,  to  be  confin- 
ed to  proof  of  the  facts  indicated  above  as 
necessary  to  be  determined  in  order  to  fix  the 
amount  of  the  money  judgment  This  can 
be  easily  done,  as  the  same  court  controls 
both  the  receivership  and  this  case,  and  sub- 
stantial justice  may  thus  be  done  to  all  con- 
cerned. 

Appellant  Springer  suggests  that,  Inasmuch 
as  a  trustee  in  bankruptcy  had  been  appoint- 
ed prior  to  the  trial  of  this  cause,  the  pos- 
session, as  between  the  trustee  and  the  re- 
ceiver, belonged  to  the  former.  The  receiver 
had,  h6wever,  been  appointed  and  qualified, 
and  this  action  was  commenced  before  the 
adjudication  in  bankruptcy.  Under  such  cir- 
cumstances the  state  court  was  not  deprived 
of  its  jurisdiction,  and  the  receiver  continues 
to  act,  notwithstanding  the  action  of  the 
bankruptcy  court  State  ex  rel.  Heckman  v. 
Superior  Court,  28  Wash.  35,  68  Pac.  170, 
92  Am.  St  Rep.  826. 

It  is  also  claimed  that  the  judgment 
awarding  the  trustee  in  bankruptcy  his  costs 
against  Springer  is  erroneous.  It  is  true  the 
trustee  was  brought  In  as  a  party  defendant 
by  Springer  himself.  The  trustee  did  not, 
however,  disclaim  any  interest  in  the  prop- 
erty, but  he  filed  an  answer,  and  claimed  the 
right  to  possession  as  against  both  Springer 
and  the  receiver.  He  was  denied  the  relief 
he  asked,  but  was  given  a  judgment  for  his 
costs  against  Springer.  We  think  this  was 
error,  and  that  the  judgment  for  costs  should 
be  reversed. 

The  judgment  in  the  cause  is  reversed  for 
all  the  reasons  stated  above,  and  the  cause 
Is  remanded,  with  instructions  to  enter  a 
modified  judgment,  after  further  hearing,  in 
accordance  with  this  opinion. 

RUDKIN,  MOUNT,  and  CROW,  JJ.,  con- 
cur. FULLERTON,  J.,  did  not  Sit  ROOT, 
J.,  took  no  part  In  decision. 
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STATE  ex  rel.  CITY  OP  PTJYALLUP  et  al. 
v.  SUPERIOR  COURT  OP  WASHING- 
TON FOR  PIERCE  COUNTY. 

(Supreme  Court  of  Washington.   Oct  23,  1908.) 

1.  Prohibition  (I  8*)— Grounds— Adequacy 
of  Rekedt  bt  Appeal. 

Prohibition  to  prevent  the  superior  court 
from  taking  jurisdiction  under  a  writ  of  review 
requiring  a  city  and  its  officers  to  make  returns 
of  their  action  in  revoking  liquor  licenses,  on 
the  ground  that  that  court  has  no  jurisdiction, 
is  proper;  the  remedy  by  appeal  being  inade- 
quate, because  the  licenses  would  expire  before 
the  appeal  would  be  heard. 

[Ed.  Note.— Por  other  cases,  see  Prohibition, 
Cent  Dig.  H  7-14;  Dec  Dig.  |  3.*] 

2.  Prohibition  (J  S*)t-Gbound8— Adequacy 
of  Remedy  by  Appeal. 

Extraordinary  legal  remedies,  such  as  pro- 
hibition, will  not  lie  if  there  is  any  adequate  le- 
gal remedy  by  appeal,  whether  the  court  to 
whom  they  are  addressed  is  acting  within  or 
without  its  jurisdiction ;  but  where  the  remedy 
by  appeal  is  inadequate,  such  writs  will  issue. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  |5;  Dec.  Dig.  I  3.»] 

3.  Prohibition  ({  8#)— Grounds— Nature  of 
Remedy— Necessity  of  Wbit  of  Review. 

Where  petitioners  sought  to  prevent  the  su- 
perior court  from  taking  jurisdiction  under  a 
writ  of  review  requiring  petitioners  to  make  re- 
turns of  their  action  in  revoking  liquor  licenses, 
on  the  ground  that  that  court  had  no  jurisdic- 
tion, and  the  construction  of  a  statute  was  the 
only  question  for  consideration,  the  result  would 
be  the  same  whether  the  case  was  determined 
on  prohibition  or  writ  of  review,  and  there  was 
no  necessity  that  the  record  be  certified  on  a 
writ  of  review. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Dec.  Dig.  S  3.*] 

4.  Intoxicating  Liquors  (8  106*)— Licenses 
—  Revocation  —  Authority  to  Revoke 
Without  Cause. 

Pierce's  Code.  §  5714  (Ballinger's  Ann. 
Codes  &  St.  §  2934),  gives  the  mayor  and  coun- 
cil, etc.,  of  each  city  exclusive  power  to  regu- 
late, restrain,  license,  or  prohibit 'the  sale  of  in- 
toxicants within  their  limits,  and  section  5715 
(section  2935)  provides  for  licenses,  and  declares 
that  the  authorities  granting  the  license  shall 
have  power  to  forfeit  it  for  the  violation  of  the 
terms  on  which  it  is  granted.  Held,  construing 
the  sections  together,  that  the  authority  was 
given  to  the  city  council  in  its  discretion  to  re- 
voke a  license  without  cause,  the  value  of  the 
unexpired  term  thereof  being  refunded,  and  its 
discretion  was  final,  and  could  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  113 ;  Dec.  Dig.  §  106.*] 

5.  Certiorari  (|  22*V— Statutory  Writ  of 
Review— Grounds— Want  of  Jurisdiction. 

The  discretion  of  a  city  council  under  the 
statute  to  revoke  licenses  for  sale  of  intoxicants 
without  cause  being  final  and  conclusive,  the  su- 
perior court  had  no  jurisdiction  to  review,  by 
writ  of  review,  its  action  in  so'  doing. 

lEd.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §  35 ;  Dec.  Dig.  i  22*] 

Rudkin  and  Fullerton,  JJ.,  dissenting. 

Prohibition  by  the  state  of  Washington,  on 
relation  of  the  city  of  Puyallup  and  others, 
against  the  superior  court  of  the  state  of 
Washington  for  Pierce  county.  Writ  granted. 


M.  F.  Porter,  for  petitioners.  Leo  *  Cass, 
for  respondent 

DUNBAR,  J.  On  the  26th  day  of  Novem- 
ber, 1907,  the  city  of  Puyallup,  acting  through 
its  mayor  and  city  council,  issued  to  William 
Meservey  and  George  West  copartners,  a 
retail  liquor  license  for  the  term  of  one  year. 
On  the  10th  day  of  June,  1908,  the  said  dry 
council  by  the  affirmative  vote  of  five  of  Its 
conncilmen  duly  passed  and  adopted  a  reso- 
lution revoking  all  outstanding  liquor  li- 
censes theretofore  Issued,  and  authorized  the 
mayor  and  dty  clerk  to  refund  to  the  holder 
of  any  license  the  value  of  the  unexpired 
term  thereof,  and  made  said  revocation  to 
take  effect  on  the  1st  day  of  July,  1908.  On 
the  30th  day  of  June.  1908",  said  licensees  ap- 
peared before  the  superior  court  of  the  state 
of  Washington  for  Pierce  county,  and  secured 
an  order  and  writ  of  review  from  said  court 
requiring  the  city  of  Puyallup,  petitioner 
here,  to  make  complete  returns  to  said  court 
of  the  action  of  the  petitioners,  or  any  of 
them,  in  attempting  or  purporting  to  revoke 
the  license  aforesaid.  The  petitioners  ap- 
peared before  said  court  on  the  3d  day  of 
July,  1908,  and  moved  to  quash  said  order 
and  writ  of  review  and  all  subsequent  pro- 
ceedings had  by  said  court  upon  the  ground 
that  said  court  had  no  Jurisdiction  of  the 
subject-matter  upon  which  said  application 
for  writ  of  review  was  based.  This  motion 
was  overruled,  upon  the  ground  that  the  city 
council  was  without  authority  to  revoke  an 
outstanding  liquor  license  before  the  expira- 
tion thereof  except  for  cause.  Hence  this 
petition  for  a  writ  of  prohibition  to  prevent 
the  superior  court  of  Pierce  county  from 
proceeding  in  the  cause. 

Preliminary  to  the  argument  on  the  mer- 
its there  was  some  contention  that  the  writ 
of  prohibition  should  not  issue.  Since  the 
decision  in  the  case  of  State  ex  rel.  Town- 
send  Gas  &  Electric  Light  Co.  v.  Superior 
Court  of  Jefferson  County,  20  Wash.  502.  55 
Pac.  933,  we  have  uniformly  held  that  liti- 
gants were  not  entitled  to  extraordinary 
legal  remedies,  whether  the  court  was  acting 
within  or  without  jurisdiction,  if  there  was 
a  legal  remedy  by  appeal.  But  the  converse 
has  been  as  uniformly  held,  viz.,  that  such 
writs  would  issue  if  an  appeal  would  not  be 
adequate.  In  this  case  it  plainly  appears 
that  an  appeal  would  not  be  an  adequate 
remedy,  for  the  reason  that  the  licenses  In 
question  would  expire  before  the  case  could 
be  heard. on  appeal.  It  was  suggested  that 
in  such  case  the  petitioners  should  have  ap- 
plied for  a  writ  of  review,  but  the  result 
would  be  exactly  the  same,  whether  we  de- 
termined the  case  on  an  application  for  a 
writ  of  review  or  prohibition.  There  is  no 
occasion  to  hare  the  record  certified,  for  it 
is  admitted  that  the  only  question  sought 
to  be  brought  before  this  court  la  the  ques- 


•For  other  cases  Me  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Reporter  Indexes 
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tion  of  the  construction  of  a  statute,  and 
the  contention  Is  over  the  form  rather  than 
the  substance. 

The  principal  case  cited  and  relied  upon  on 
the  merits  of  this  case,  viz.,  State  ex  rel. 
Aberdeen  y.  Superior  Court,  44  Wash.  628, 
87  Pac.  818,  In  which  this  identical  question 
was  involved,  was  determined  by  this  court 
on  a  petition  for  a  writ  of  prohibition.  This 
case  we  also  think  determines  the  merits  of 
this  controversy.  It  is  urged  by  the  re- 
spondent, and  was  decided  by  the  trial  court, 
that  the  case  was  not  In  point,  for  the  reason 
that  the  question  In  that  case  was  the  right 
of  the  court  to  review  the  action  of  the 
council  In  determining  that  facts  existed 
showing  a  violation  of  the  law  by  the  saloon 
keeper,  justifying  a  revocation  of  his  license ; 
but  that  in  this  case  it  is  not  the  right  of 
the  city  to  Inquire  whether  cause  for  revoca- 
tion exists  that  is  in  Issue,  that  the  question 
is:  Did  the  city  have  power  under  the  stat- 
ute to  revoke  licenses  without  cause.  It  is 
conceded  that  the  Legislature  might  have  con- 
ferred this  arbitrary  power  upon  the  city 
council,  but  it  is  urged  that  it  did  not  do  so. 
Section  5714,  Pierce's  Code  (Balllnger's  Ann. 
Codes  &  St  §  2934),  provides:  "The  mayor 
and  council,  or  other  governing  body  of  each 
Incorporated  city,  incorporated  town  or  in- 
corporated village  In  the  state  of  Washing- 
ton, shall  have  the  sole  and  exclusive  author- 
ity and  power  to  regulate,  restrain,  license 
or  prohibit  the  sale  or  disposal  of  spirituous, 
fermented,  malt  or  other  Intoxicating  liquors 
within  the  corporate  limits  of  their  respec- 
tive cities,  towns  or  villages;  provided,  that 
the  annual  license  fee  for  the  sale  of  such 
spirituous,  fermented,  malt  or  other  intoxi- 
cating liquors  shall,  in  no  instance,  be  less 
than  three  hundred  ($300)  dollars,  or  more 
than  one  thousand  (1,000)  dollars,  which  said 
license  fee  shall  be  paid  annually  In  advance 
to  the  treasurer  of  the  city,  town  or  village, 
who  shall  pay  ten  (10)  per  cent  thereof  Into 
the  general  fund  of  the  state  treasury,  and 
hand  the  remaining  ninety  per  cent  into  the 
general  fund  of  the  city,  town  or  village 
treasury."  Section  5715  (section  2935)  pro- 
vides: "In  granting  the  license  authorized 
by  this  act,  the  proper  authorities  shall  exact 
from  each  applicant  a  bond  In  the  sum  of 
one  thousand  (1,000)  dollars,  conditioned  that 
the  applicant  shall  keep  an  orderly  house 
and  will  not  sell  liquors  to  minors.  He  shall 
in  case  of  violating  the  terms  of  the  license 
forfeit  the  same,  and  be  subject  to  the  other 
penalties  provided  by  law  for  illegal  selling 
of  spirituous,  fermented,  malt  or  other  in- 
toxicating liquors;  the  authorities  granting 
the  license  shall  have  full  authority  and  pow- 
er to  declare  it  forfeited  for  the  violation  of 
any  of  the  terms  upon  which  it  is  granted." 
It  is  insisted  that  construing  these  two  pro- 
visions together,  it  was  the  legislative  in- 
tention to  give  the  city  council  jurisdiction 
only  for  cause,  and  that  the  latter  portion 
of  section  5715  would  be  meaningless  and 


unnecessary  If  the  council  had  authority  to 
revoke  under  the  provisions  of  section  6714 
(section  2934).  This  may  be  true,  but  un- 
fortunately legislative  expression  is  not  al- 
ways exact  It  Is  frequently  redundant  and 
more  or  less  tautological;  and,  while  a  strict 
construction  might  suggest  this  Inconsistency, 
on  the  other  hand,  the  construction  contend- 
ed for  by  respondent  would  render  indefinite 
and  uncertain  the  plain  provisions  of  section 
5714  (section  2984),  which  confers  the  sole  and 
exclusive  powers  to  regulate,  restrain,  li- 
cense, or  prohibit  It  is  not  authority  to  reg- 
ulate under  certain  circumstances  or  to  re- 
strain under  certain  circumstances,  but  the 
authority  is  absolute  and  unlimited,  and  it 
Is  evident  that  the  Legislature  Intended  to 
refer  the  whole  subject  to  the  city  council. 
This  was  the  view  expressed  by  this  court  In 
State  ex  rel.  Aberdeen  v.  Superior  Court, 
supra,  where  it  was  said  that  Balllnger's 
Ann.  Codes  &  St  8  2934  (Pierce's  Code,  § 
5714),  provides  that  the  mayor  and  council 
of  each  incorporated  city  shall  have  the  sole 
and  exclusive  right  to  regulate,  restrain,  li- 
cense, or  prohibit  the  sale  of  intoxicating 
liquors  within  the  corporate  limits  of  their 
respective  cities,  towns,  or  villages.  This 
means  that  the  city  authorities  are  given  a 
discretion  in  matters  of  this  kind,  which  dis- 
cretion is  final  and  conclusive,  and  therefore 
cannot  be  reviewed  by  courts. 

The  other  questions  discussed  by  the  re- 
spondent in  this  case  were  answered  in  the 
opinion  hi  the  case  above  cited.  Believing 
that  it  was  not  the  Intention  of  the  Legis- 
lature to  split  the  Jurisdiction  or  divide  the 
authority  on  matters  of  this  character,  but 
on  the  contrary,  to  refer  the  whole  subject- 
matter  to  one  tribunal,  we  are  of  the  opin- 
ion that  the  superior  court  is  without  juris- 
diction to  act  in  the  premises,  and  the  writ 
Is  therefore  granted  as  prayed  for. 

HADLEY,  O.  J.,  and  CROW,  MOUNT, 
and  ROOT,  JJ.,  concur. 

RUDKIN,  J.  (dissenting).  The  writ  of  pro- 
hibition "arrests  the  proceedings  of  any  tri- 
bunal, corporation,  board  or  person,  when  such 
proceedings  are  without  or  in  excess  of  the 
jurisdiction  of  such  tribunal,  corporation, 
board  or  .person."  Balllnger's  Ann.  Codes  & 
St  I  5769  (Pierce's  Code,  §  1422).  "Where 
the  Inferior  court  has  jurisdiction  of  the  mat- 
ter In  controversy,  prohibition  will  not  lie. 
The  writ  does  not  lie  to  prevent  a  subordinate 
court  from  deciding  erroneously,  or  from  en- 
forcing an  erroneous  judgment  in  a  case  in 
which  it  has  a  right  to  adjudicate,  and  it 
matters  not  whether  the  court  below  has  de- 
cided correctly  or  erroneously.  Its  jurisdic- 
tion of  the  matter  in  controversy  being  con- 
ceded, prohibition  will  not  lie  to  prevent  an 
erroneous  exercise  of  that  jurisdiction.  The 
exercise  of  power  which  it  is  sought  to  pro- 
hibit must  be  wholly  unauthorised  by  law. 
Mere  errors  or  irregularities  in  the  proceed- 
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tngs  which  do  not  go  to  the  Jurisdiction  will 
not  be  considered  upon  an  application  for  a 
writ  of  prohibition.  The  sole  question  is  as 
to  the  jurisdiction  of  the  inferior  court  to 
take  the  proposed  action,  and  the  merits  of 
the  action  will  not  be  considered.  Even  con- 
sent of  parties  will  not  authorize  the  court  to 
determine  the  merits.  The  writ  cannot  be 
used  as  a  process  for  the  review  and  correc- 
tion of  errors  In  inferior  tribunals.  Relief 
must  be  sought  In  one  of  the  appropriate  pro- 
ceedings provided  by  law  for  the  correction  of 
errors.  The  improper  decision  of  a  Jurisdic- 
tional question  is  not  ground  for  the  writ 
where  the  Inferior  court  had  Jurisdiction  to 
determine  that  question."  23  Am.  &  Eng. 
Enc  of  Law'  (2d  Ed.)  p.  200  et  seq.  Supe- 
rior courts  and  their  judges  "shall  have  power 
to  Issue  writs  of  mandamus,  quo  warranto,  re- 
view, certiorari,  prohibition  and  writs  of  ha- 
beas corpus,  on  petition  by  or  on  behalf  of 
any  person  In  actual  custody  in  their  respec- 
tive counties."  Const  art  4,  {  6.  "A  writ 
of  review  shall  be  granted  by  any  court,  ex- 
cept a  police  or  justice  court,  when  an  inferior 
tribunal,  board,  or  officer  exercising  judicial 
functions  has  exceeded  the  jurisdiction  of 
such  tribunal,  board  or  officer,  or  one  acting 
illegally,  or  to  correct  any  erroneous  or  void 
proceeding,  or  a  proceeding  not  according  to 
the  course  of  the  common  law,  and  there  is  no 
appeal,  nor  In  the  judgment  of  the  court,  any 
plain,  speedy  and  adequate  remedy  at  law." 
Balllnger's  Ann.  Codes  &  St  %  574L  Juris- 
diction is  the  power  to  hear  and  determine. 
"The  test  of  jurisdiction  Is  whether  the  tri- 
bunal has  power  to  enter  upon  the  inquiry, 
and  not  whether  its  conclusions  in  the  courts 
of  it  were  right  or  wrong."  Colton  v.  Beards- 
ley,  38  Barb.  20 ;  Otis  v.  Rio  Grande,  1  Woods, 
279,  Fed.  Cas.  No.  10,613 ;  Johnson  v.  Miller, 
50  111.  App.  60;  Van  Fleet's  Collateral  At- 
tack, p.  70,  et  seq.  "Jurisdiction  of  the  sub- 
ject-matter is  power  to  adjudge  concerning 
the  general  question  involved.  •  •  •  It  is 
the  power  to  act  upon  the  general,  and,  so  to 
speak,  the  abstract  question,  and  to  determine 
and  adjudge  whether  the  particular  facts 
presented  call  for  the  exercise  of  the  abstract 
power."  Per  Folger,  J.,  in  Hunt  v.  Hunt 
72  N.  Y.  217,  28  Am.  Rep.  129.  "A  justice 
of  the  peace  has  no  jurisdiction  to  try  a  man 
for  felony,  or  to  sentence  to  the  penitentiary. 
That  is  a  subject-matter  which  is  entirely  out- 
side of  his  jurisdiction.  If  he  assumes  to  try 
a  man  for  manslaughter,  and  sentences  him  to 
tne  penitentiary,  he  is  proceeding  in  a  direc- 
tion which  is  entirely  outside  of  the  scope  of 
his  jurisdiction.  On  the  other  hand,  he  may 
have  jurisdiction  over  assaults  and  batteries, 
and  does  in  most  states.  Suppose  he  proceeds 
to  try  a  man  charged  with  assault  and  bat- 
tery, and  suppose  in  fact  the  assault  and 
battery  was  committed  outside  of  the  county 
over  which  his  jurisdiction  extends;  then,  al- 
though his  judgment  would  be  erroneous  and 
in  excess  of  his  jurisdiction,  yet  having  ju- 
risdiction of  the  subject-matter  of  the  assault 


and  battery  and  of  the  person  of  the  defend- 
ant it  lies  with  him  to  determine  whether 
such  particular  assault  and  battery  comes 
within  his  Jurisdiction;  and  his  determina- 
tion, though  erroneous,  ought  not  to  subject 
him  to  an  action  for  damages.  He  has  juris- 
diction of  the  subject-matter,  and  it  is  for 
him  to  determine  whether  the  case  is  within 
his  jurisdiction.  He  has  the  right  to  deter- 
mine the  question;  and  although  htaiay  de- 
termine wrongly,  and  although  it  may  be  a 
case  which  does  not  come  within  the  limita- 
tion of  his  jurisdiction,  and  although  he  may 
have  exceeded  his  authority,  yet  he  had  the 
power  and  the  right  to  determine  whether 
or  no  he  had  that  jurisdiction,  and  it  cannot 
he  said  to  be  a  case  wherein  the  entire  subject- 
matter  was  outside  of  his  Jurisdiction."  Per 
Brewer,  J.,  in  Cooke  v.  Bangs  (C.  a)  31  Fed. 
640. 

When  an  application  for  a  writ  of  review 
is  presented  to  one  of  the  courts  of  this  state, 
the  court  to  which  the  application  is  made 
must  determine  at  the  threshold  of  the  pro- 
ceeding whether  the  inferior  board  or  tribunal 
is  exercising  judicial  functions,  and  whether 
it  is  exceeding  .its  jurisdiction,  or  is  acting 
Illegally,  or  whether  its  proceedings  are  er- 
roneous or  void  or  not  according  to  the  course 
of  the  common  law,  and  there  la  no  appeal  and 
no  plain,  speedy  and  adequate  remedy  at  law. 
In  making  such  determination  the  court  neces- 
sarily acts  within  its  jurisdiction,  and  an 
erroneous  decision  of  the  questions  thus  pre- 
sented for  consideration  will  not  oust  the 
court  of  jurisdiction  or  render  its  judgment 
void.  To  hold  that  a  court  of  general  Juris- 
diction exceeds  that  jurisdiction  every  time  it 
issues  a  writ  or  grants  any  other  form  of  re- 
lief in  an  improper  case  or  upon  an  improper 
showing  Is  to  lose  sight  of  all  distinction  be- 
tween a  want  of  jurisdiction  and  mere  error 
in  the  exercise  of  jurisdiction.  Such  a  holding 
practically  limits  the  term  "jurisdiction"  to 
the  power  to  hear  and  determine  rightly  and 
without  error.  When  the  application  for  a 
writ  of  prohibition  was  presented  to  this 
court  it  was  incumbent  on  us  to  determine 
whether  the  court  below  was  acting  without 
or  in  excess  of  jurisdiction;  and  will  It  be 
claimed  that  the  jurisdiction  of  this  court 
would  be  ousted  by  an  erroneous  decision  of 
that  question?  It  seems  to  me  that  under  the 
Constitution  and  laws  of  this  state,  the  supe- 
rior court  of  Pierce  county  has  unquestioned 
jurisdiction  to  issue  a  writ  of  review,  and  to 
determine  any  and  all  questions  upon  which 
the  rightful  issuance  of  such  writ  depends, 
and  that  mere  error  in  the  exercise  of  that 
jurisdiction  cannot  be  corrected  in  a  proceed- 
ing of  this  kind. 

FULLERTON,  J.  I  am  of  the  opinion  that 
the  remedy  of  the  relator  was  by  an  appeal 
from  the  order  of  the  superior  court  not  by 
seeking  a  writ  of  prohibition.  For  that  rea- 
son, I  dissent  from  the  order  the  majority 
directs  to  be  entered. 
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PORT  BLAKELY  MILL  00.  et  al.  v.  HART- 
FORD FIRE  INS.  CO. 

(Supreme  Court  of  Washington.  Oct  23,  1908.) 

1.  Insurance  (8  646*)— Fibb  Policy— Condi- 
tions Subsequent  —  Promissory  Warran- 
ties—Bubden  of  Proof. 

The  promissory  warranty  In  a  Are  policy 
that  insured  will  use  due  diligence  at  all  times  to 
maintain  an  automatic  sprinkler  system  in  good 
working  order  is  a  condition  subsequent,  as  to 
which  the  insurer  has  the  burden  of  proof,  and 
not  within  Ball  inker's  Ann.  Codes  &  St  8  4934 
(Pierce's  Code,  §  404),  as  to  pleading  and  proof 
of  conditions  precedent. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1655 ;  Dec.  Dig.  |  646.*] 

2.  Insurance  (8  634*)  —  Action— Pleading- 
Conditions. 

Whew,  in  an  action  on  a  fire  policy,  plain- 
tiffs pleaded  generally,  as  under  Ballinger's  Ann. 
Codes  &  St  |  4934  (Pierce's  Code,  8  404)  they 
have  a  right  to  plead,  as  to  conditions  prece- 
dent; that  they  have  performed  and  complied 
with  all  the  terms,  provisions,  and  conditions 
of  the  policy  on  their  part  to  be  performed  or 
complied  with— such  allegation  has  reference  on- 
ly to  the  performance  of  conditions  precedent 
and  not  to  conditions  subsequent,  as  to  which 
the  insurer  has  the  burden  of  proof.  . 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1593 ;  Dec.  Dig.  8  634.*] 

3.  Appeal  and  Error  (I  1043*)  —  Review  — 
Harmless  Erbob— Continuance. 

Any  error  in  refusing  defendant  a  continu- 
ance for  an  absent  witness  is  harmless,  defend- 
ant having  submitted  its  case  solely  on  a  ques- 
tion of  pleading  and  the  burden  of  proof,  rest- 
ing on  plaintiffs'  evidence,  and  interposing  a 
challenge  thereto,  and  having  on  appeal  de- 
manded judgment  on  the  pleadings  and  plain- 
tiffs' evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4121 ;  Dec.  Dig.  f  1043.*] 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty; John  B.  Yakey,  Judge. 

Action  by  the  Port  Blakely  Mill  Company 
and  another  against  the  Hartford  Fire  In- 
surance Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Granger  &  Maglll,  Hughes,  McMlcken, 
Dovell  ft  Ramsey,  and  W.  S.  Goodfellow,  for 
appellant  Titns  ft  Creed,  Walter  S.  Fulton, 
O.  D.  Sutton,  and  Hastings  &  Stedman,  for 
respondents. 

CROW,  J.  This  action  was  commenced  by 
the  Port  Blakely  Mill  Company,  a  corpora- 
tion, and  the  Detroit  Trust  Company,  a  cor- 
poration, against  the  Hartford  Fire  Insur- 
ance Company,  a  corporation,  to  recover  on 
certain  insurance  policies  for  a  loss  sustain- 
ed by  Are.  From  a  Judgment  In  favor  of 
the  plaintiffs,  the  defendant  has  appealed. 

The  appellant  contends  that  the  trial  court 
erred  in  denying  Its  challenge  to  the  suffi- 
ciency of  the  evidence,  in  entering  judgment 
for  respondents,  and  in  refusing  to  enter 
judgment  in  its  favor.  The  respondents  sued 
upon  five  policies  of  fire  Insurance,  written 
by  appellant  upon  a  large  milling  plant  own- 
ed, by  the  Port  Blakely  Mill  Company,  upon 


which  the  Detroit  Trust  Company  held  a 
mortgage,  and  which  plant  was  destroyed  by 
fire.  Proofs  of  loss  were  made,  and  the 
undisputed  evidence  shows  that  the  appel- 
lant denied  its  liability  on  the  sole  ground 
hereinafter  mentioned.  It  was  stipulated 
that,  if  the  respondents  were  held  to  be  en- 
titled to  recover,  their  recovery  should  be 
for  the  sum  of  $31,942  and  interest,  and 
judgment  was  so  entered.  Each  policy  had 
attached  thereto  a  typewritten  slip  or  rider, 
containing,  with  other  stipulations,  the  fol- 
lowing material  provision:  "Warranted  by 
the  assured  that  due  diligence  be  used  that 
the  automatic  sprinkler  system  shall  at  all 
times  be  maintained  In  good  working  order." 
The  automatic  sprinkler  was  a  device  in- 
stalled in  three  sections,  and  so  constructed 
that  In  case  of  fire  the  unusual  heat  would 
automatically  open  certain  valves,  and  cause 
the  buildings  to  be  flooded  with  water.  The 
respondents  pleaded  the  policies  and  riders, 
setting  them  forth  as  exhibits  which  were 
made  a  part  of  the  complaint.  They  alleged 
that  on  April  22,  1907,  the  mill  was  destroyed 
by  fire;  that  notice  thereof  was  given  to  ap- 
pellant on  April  23,  1907;  that  within  the 
proper  time  due  and  sufficient  proofs  of  loss 
were  furnished;  that  no  objection  was  made 
thereto;  that  demand  for  payment  had  been 
made  upon  the  appellant  and  that  it  had  de- 
nied any  liability.  The  following  allegation, 
directly  Involved  in  this  appeal,  was  also 
made:  "That  In  all  respects  each  of  these 
plaintiffs  has  duly  performed  and  complied 
with  all  the  terms,  provisions,  and  conditions 
of  said  policy  on  Its  part  to  be  performed  or 
complied  with,  and  that  more  than  60  days 
have  elapsed  since  the  terms,  provisions,  and 
conditions  of  said  policy  were  duly  complied 
with  by  said  plaintiffs." 

The  appellant  by  Its  answer  specifically 
denied  this  allegation  of  performance,  and 
affirmatively  alleged:  "(1)  That  at  the  time 
of  the  Issuance  and  delivery 'of  said  policy 
of  insurance  the  premises  thereby  Insured 
were  equipped  with  an  automatic  sprinkler 
system,  for  the  purpose  of  protecting  the 
property  so  Insured  from  loss  and  damage  by 
fire,  and  by  reason  thereof  a  reduction  of  50 
per  cent  was  made  in  the  rate  of  said  in- 
surance, and  the  premium  paid  to  this  de- 
fendant therefor.  (2)  That  In  and  by  the 
terms  of  said  policy  of  Insurance  It  was  ex- 
pressly covenanted,  among  other  things,  that 
the  said  assured  warranted  that  due  dili- 
gence be  used  that  the  automatic  sprinkler 
system  shall  at  all  times  be  maintained  in 
good  working  order.'  And  It  was  further, 
in  said  policy  of  Insurance,  expressly  stipu- 
lated and  agreed  that  the  entire  policy  shall 
be  void  'If  the  hazard  be  Increased  by  any 
means  within  the  control  or  knowledge  of 
the  Insured.'  (3)  That  the  said  automatic 
sprinkler  equipment  for  the  mill  plant  of 
the  said  plaintiff  the  Port  Blakely  Mill  Com- 


•For  other  cases  sm  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1807  to  date,  ft  Reporter  Indexes 
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pany  consisted  of  three  or  more  separate 
divisions,  Installed  for  the  purpose  of  afford- 
ing fire  protection  to  different  portions  of 
said  mill  plant,  for  the  damage  to  which  re- 
covery is  sought  In  this  action;  that  water 
was  supplied  to  said  system  through  main 
pipes  connecting  with  reservoir  maintained 
by  said  mill  company,  and  the  water  supply 
in  each  of  said  divisions  was  furnished  and 
controlled  through  and  by  means  of  an  au- 
tomatic valve,  controlled  by  air  pressure; 
that  the  said  sprinkler  system,  when  properly 
maintained  and  in  proper  working  order,  was 
supplied  with  water  in  such  quantities,  and 
with  such  pressure  upon  the  valves  used  in 
the  said  system,  as  that  the  heat  produced 
by  a  fire  in  or  about  said  mill  would,  through 
the  melting  of  the  sprinkler  heads  attached 
to  the  said  system,  release  and  open  the  said 
valves,  and  permit  the  water  to  flow  through 
the  same  and  out  through  the  pipes  distribut- 
ed through  the  said  mill,  and  cause  the  said 
water  to  be  sprinkled  upon  the  fire;  that  be- 
neath each  of  said  automatic  valves  was  a 
screw  valve,  by  which  the  water  from  the 
main  pipe  could  be  wholly  shut  off  from  said 
valve.  (4)  That  on  or  about  the  1st  day  of 
April,  1907,  the  said  screw  valve  beneath 
the  automatic  valve,  in  what  was  known  as 
the  'No.  3,  automatic  sprinkler  division'  in 
said  mill  plant,  being  the  automatic  sprinkler 
division  which  supplied  fire  protection  to 
the  eastern  portion  of  said  mill,  was  caused 
by  the  said  plaintiffs  to  be  screwed  down, 
and  the  pipes  connected  with  said  valve  to 
be  removed,  altered,  and  changed,  and  be- 
cause and  by  means  thereof  the  said  water 
was  wholly  turned  off  from  the  said  divi- 
sion, and  the  said  plaintiffs  carelessly  and 
negligently,  and  without  the  exercise  of  due 
diligence  by  them,  or  either  of  them,  caused 
and  permitted  the  said  valve  to  be  so  closed 
down,  and  said  pipes  to  be  so  altered,  remov- 
ed, and  changed,  and  carelessly  and  negli- 
gently caused  and  permitted  tbe  said  No.  8 
sprinkler  division  to  be  and  remain  out  of 
good  working  order  and  without  any  supply 
of  water,  and  to  be  wholly  useless  and  In- 
effectual as  a  means  of  lire  protection  from 
the  said  1st  day  of  April,  1907,  continuously 
until  after  the  fire  and  the  damage  caused 
thereby,  on  tbe  night  of  the  22d  day  of  April, 
1907,  as  alleged  In  plaintiffs'  complaint" 

Respondents  replied  with  denials,  and,  in 
substance,  alleged,  that  on  April  1,  1907,  it 
became  necessary  for  the  Port  Blakely  Mill 
Company  to  make  certain  repairs  In,  and  ex- 
tensions of,  the  mill  and  automatic  sprinkler, 
<  which  repairs  and  extensions  were  permitted 
under  the  terms  of  the  policies;  that  for 
such  purpose  division  No.  3  of  the  auto- 
matic sprinkler  system  was  necessarily  shut 
down  until  April  21,  1907,  at  which  time  the 
repairs  were  completed;  that  the  water  was 
then  turned  on;  that  the  entire  sprinkler 
system  thereafter  continued  in  working  or- 
der; that  It  was  not  turned  off  during  the 
Are,  as  alleged  by  appellant,  and  that  the  mill 


company  at  all  times  used  due  diligence  to 
maintain  the  sprinkler  system  in  good  work- 
ing order.  On  tbe  trial  the  respondents,  hav- 
ing presented  other  evidence,  rested  without 
offering  any  evidence  to  show  that  the 
sprinkler  system  was  in  working  order  at 
the  time  of  the  fire,  and  it  was  upon  the 
absence  of  any  such  proof  that  the  appellant 
relied  in  making  its  challenge  to  the  suffi- 
ciency of  the  evidence.  In  its  opening  brief 
the  appellant  says:  "This  case  Involves  a 
single,  and  as  It  seems  to  us,  a  simple,  ques- 
tion. The  testimony  is  brief,  and  the  facts 
are  undisputed.  The  question  Is  as  to  which 
party,  the  plaintiff  or  the  defendant,  is  en- 
titled to  judgment  under  the  admitted  facta 
The  material  issue  tendered  by  the  various 
pleadings  is  whether  or  not  the  assured  com- 
plied with  the  promissory  warranty  contain- 
ed in  the  policies,  which  is  as  follows:  'War- 
ranted by  the  assured  that  due  diligence  be 
used  that  the  automatic  sprinkler  system 
shall  at  all  times  be  maintained  in  good 
working  order.'  Neither  party  offered  any 
evidence-  on  the  trial  relating  to  said  war- 
ranty, or  tending  to  show  whether  or  not  the 
plaintiff  had  complied  with  its  provisions. 
On  the  merits,  therefore,  of  the  case  the 
question  as  to  which  parly  was  entitled  to 
judgment  turns  upon  the  proposition  of  the 
place  where  the  burden  of  proof  rested.'' 
Appellant  contends  that  the  burden  rested 
upon  tbe  respondents;  that  their  failure  to 
assume  and  sustain  the  same  is  fatal  to  their 
case,  and  that  it  is  entitled  to  judgment. 
It  insists  that  the  stipulation  relative  to 
maintaining  the  sprinkler  In  good  working 
order  Is  a  promissory  warranty  of  respond- 
ents, as  distinguished  from  other  warranties 
or  conditions  of  the  policies,  and  that  the 
burden  of  proof  always  rests  upon  the  as- 
sured to  show  performance  of  such  a  pro- 
missory warranty  upon  their  part,  as  a 
condition  precedent  to  their  right  of  recov- 
ery. Appellant  cites  section  4934,  Ballinger's 
Ann.  Codes  &  St.  (Pierce's  Code,  §  404),  and 
contends  that,  although  it  is  in  contraven- 
tion of  the  common-law  rule  of  pleading, 
which  requires  a  plaintiff  to  allege  and  prove 
the  performance  of  each  and  all  of  the  con- 
ditions precedent  in  a  contract  upon  which 
an  action  is  based,  it  nevertheless  retains 
the  common-law  rule  of  evidence.  Appel- 
lant, therefore,  insists  that  when  the  re- 
spondents, in  compliance  with  said  section, 
generally  pleaded  performance  of  all  condi- 
tions precedent,  and  it  by  Its  answer  specif- 
ically directed  their  attention  to  their  failure 
to  keep  the  automatic  sprinkler  in  good  work- 
ing order,  the  pleadings  were  so  framed  as 
to  place  the  burden  of  proof  upon  the  re- 
spondents to  show  that  the  sprinkler  was  in> 
good  working  order  at  the  time  of  the  fire. 

In  support  of  this  contention  appellant  cites 
Taylor  v.  Modern  Woodmen  of  America,  42 
Wash.  304,  84  Pac  867,  and  asserts  that  It 
has  adopted  the  method  of  pleading  therein 
prescribed  as  being  necessary  to  Impose  the 
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burden  upon  respondents.  Although  the  ap- 
pellant, citing  considerable  authority  there- 
for, refers  to  the  clause  now  under  considera- 
tion as  a  promissory  warranty  made  by  the 
respondent  mill  company,  we  fall  to  see  how 
such  a  distinction  necessarily  sustains  Its  con- 
tention that  compliance  with  Its  terms  must, 
in  the  first  instance,  be  alleged  and  proved 
by  the  respondents.  In  a  limited  sense  it 
might  be  contended  that  practically  every 

y  stipulation  in  a  policy  of  insurance,  without 
regard  to  whether  it  is  a  promissory  war- 
ranty or  not,  is  a  condition  precedent  to  the 
assured's  right  of  recovery,  since  the  breach 
of  most  any  of  Its  provisions  will  prevent 
such  recovery.  It  by  no  means  follows,  how- 
ever, that  compliance  with  all  conditions  of 
the  policy  must  be  pleaded  and  proven  by  the 
assured  in  the  first  instance.  While  there  is 
some  conflict,  the  weight  of  authority  seems 

*  to  be  that  the  assured  is  only  required  to 
plead  and  prove  a  compliance  with  those  con- 
ditions which,  in  insurance  law,  are  condi- 
tions precedent  to  the  creation  of  the  contract 
of  insurance,  such  as  the  payment  of  premi- 
ums, or  are  conditions  precedent  to  establish- 
ing the  loss  or  claim,  such  as  furnishing 
proofs,  or  taking  other  preliminary  steps 
necessary  to  perfect  the  assured's  right  of 
action.  Conditions  to  be  performed  by  the 
assured  after  the  policy  has  become  a  valid 
contract  are  conditions  subsequent,  being  in 
the  nature  of  conditions  of  defeasance,  non- 
performance of  which  may  release  the  insurer 
from  liability.  When  In  an  action  on  an  in- 
surance policy  a  plaintiff  pleads  performance 
under  the  provisions  of  section  4934,  supra, 
his  allegation  has  reference  only  to  the  per- 
formance of  conditions  precedent,  such  as 
those  that  are  necessary  to  the  creation  of 
the  contract,  or  to  the  perfecting  of  his  right 
of  action,  and  not  to  conditions  subsequent 
Upon  a  denial  of  this  allegation,  coupled  with 
a  statement  in  the  answer  of  the  particular 
condition  precedent  which  had  not  been  per- 
formed by  the  plaintiff,  the  burden,  under  the 
rule  announced  in  Taylor  v.  Modern  Wood- 
men of  America,  supra,  would  then  be  upon 
the  plaintiff  to  prove  a  performance  of,  or 
compliance  with,  the  particular  condition  pre- 
cedent to  the  alleged  nonperformance  of 
which  the  answer  has  directed  his  attention, 
and  that  we  think  is  as  far  as  the  rules  of 
pleading  and  proof  go  towards  imposing  any 
burden  upon  the  plaintiff.  As  to  conditions 
subsequent,  whether  they  be  called  promis- 
sory warranties  or  not,  it  is  not  in  the  first 
instance  necessary  for  the  assured  to  plead 
or  prove  their  performance.  Such  conditions 
with  their  breach  are  to  be  pleaded  and 
proven  by  an  insurer  seeking  relief  from  lia- 
bility by  reason  of  their  nonperformance. 
Starr  v.  -ffitna  Life  Ins.  Co.,  41  Wash.  199, 
88  Pac.  118,  4  L.  R.  A.  (N.  S.)  636;  Slocovicb 
v.  Orient  Mut  Ins.  Co.,  108  N.  1.  66,  14  N. 
E.  802;  Moody  v.  Insurance  Company,  52  Ohio 
St  12,  38  N.  B.  1011,  26  L.  R.  A.  318,  49  Am. 
St  Rep.  699;  Allemanla  Fire  Ins.  Co.  v.  Fred, 


11  Tex.  Civ.  App.  311,  32  S.  W.  243;  Red- 
man v.  iEtna  Ins.  Co.,  49  Wis.  431,  4  N.  W. 
591;  Freeman  v.  Travelers'  Ins.  Co.,  144 
Mass.  572,  12  N.  E.  372;  Chambers  v.  North- 
western, etc.,  Co.,  64  Minn.  495,  67  N.  W.  367, 
58  Am.  St  Rep.  549. 

If  there  be  conditions  in  a  policy  of  insur- 
ance which  must  be  _per formed  before  its  risk 
attaches,  such  conditions  are  recognized  as 
precedent  ones,  and  a  plaintiff  is  bound  to 
show  his  compliance  therewith,  the  same 
being  necessary  to  create  the  contract  and 
give  it  life;  but  after  the  contract  has  come  In- 
to legal  existence,  and  has  attached  as  a  bind- 
ing obligation,  those  warranties  or  conditions 
which  afford  a  means  whereby  the  obligation 
of  the  insurer  may  be  extinguished  are  re- 
garded as  conditions  subsequent  or  conditions 
of  defeasance.  The  Insurer  may  waive  their 
breach,  and  the  Insured  may  recover,  or  the 
Insurer  may  claim  their  breach  and  secure  a 
forfeiture  of  the  policy.  The  fundamental 
reason  for  placing  the  burden  of  proof  on  an 
insurer  to  show  nonperformance  of  promis- 
sory warranties,  however  they  may  be  ex- 
pressed, is  that  such  nonperformance  affords 
the  Insurer  a  ground  for  forfeiting  the  rights  v 
of  the  insured  after  the  policy  has  attached 
and  become  a  valid  contract  The  prevailing 
modern  rule,  as  shown  by  tbe  weight  of  au- 
thority, seems  to  be  that  after  the  policy  has 
once  attached,  the  burden  is  on  the  insurer  to 
allege  and  prove  in  the  first  instance  any 
ground  of  forfeiture  upon  which  he  relies. 
The  trial  court  rightfully  denied  appellant's 
challenge  to  the  sufficiency  of  the  evidence. 

The  appellant  also  contends  that  the  trial 
court  erred  in  overruling  its  motion  for  a  con- 
tinuance. The  action  was  commenced  on 
October  8,  1907,  and  on  February  1,  1908, 
was  set  for  trial  on  February  17th.  The  ap- 
pellant on  February  6th,  by  a  written  motion 
supported  by  affidavits,  applied  for  a  continu- 
ance to  enable  It  to  take  the  deposition  of  one 
Lars  Olson,  an  absent  witness.  The  motion 
was  heard  on  appellant's  affidavits  and  re- 
spondents' controverting  affidavits.  It  ap- 
peared that  the  evidence  of  Olson  was  of  such 
a  character  as  to  be  material,  If  appellant 
had  seen  fit  to  introduce  any  proofs.  The 
trial  court  refused  the  continuance  on  the 
ground  that  the  appellant  had  not  shown  due 
diligence  in  attempting  to  secure  tbe  presence 
or  evidence  of  the  witness.  The  affidavits  are 
lengthy  and  conflicting;  but  after  giving 
them  careful  consideration,  we  are  unable  to 
conclude  that  the  trial  court  abused  its  dis- 
cretion, or  committed  prejudicial  error  in 
denying  the  application.  In  any  event,  the 
record  shows  that  the  appellant  submitted 
its  case  solely  on  a  question  of  pleading  and 
the  burden  of  proof.  Having  rested  upon  the 
respondents'  evidence,  and  having  interposed 
its  challenge  thereto,  it  was  in  no  position  to 
offer  the  evidence  of  Olson,  had  he  been  pres- 
ent. It  is  now  in  this  court  demanding  judg- 
ment upon  the  pleadings  and  respondents' 
evidence.   With  the  record  in  this  condition 
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we  fall  to  understand  how  It  has  been  preju- 
diced by  the  action  of  the  trial  court  in  deny- 
ing the  continuance,  even  though  It  had  made 
a  sufficient  showing  of  diligence. 
The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  DUNBAR  and 
MOUNT,  JJ.,  concur.  FULLERTON,  J.,  con- 
curs in  the  result  RUDKIN  and  ROOT,  JJ., 
took  no  part. 


UHRLAUB  v.  McMAHON  et  al. 
(Supreme  Court  of  Idaho.    Oct.  9,  1908.) 

1.  Appeal  and  Ebbob  (§  1169»)— Findings- 
Sufficiency. 

Where  the  trial  court  fails  to  find  on  all 
the  material  issues,  the  judgment  will  be  revers- 
ed, unless  a  finding  thereon,  either  for  or  against 
the  successful  party,  would  not  affect  the  judg- 
ment entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1169.*] 

2.  Tbial  (I  396*)— Findings  by  Co ubt— Re- 
sponsiveness to  Pleading. 

Where  the  findings  and  the  decree  are  not 
responsive  to  the  case  made  by  the  complaint, 
the  judgment  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SS  935-938;  Dec  Dig.  |  396.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Lincoln  Coun- 
ty; Lyttleton  Price,  Judge. 

Action  by  Frank  N.  Uhrlaub  against  A.  J. 
McMabon  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed. 

E.  M.  Wolfe,  for  appellants.  Alfred  A. 
Fraser  and  8.  L;  Tipton,  for  respondent 

STEWART,  J.  Upon  the  oral  argument 
of  this  case  counsel  for  both  parties  seemed 
to  have  great  difficulty  in  enlightening  the 
court  as  to  the  nature  or  character  of  this 
action.  The  same  difficulty  appears  also  in 
the  printed  briefs.  The  trial  court,  It  ap- 
pears, was  also  troubled  by  this  same  mys- 
tery as  shown  by  the  findings  and  decree.  It 
Is  alleged  In  paragraph  1  of  the  complaint 
that  in  the  spring  of  1897,  and  now,  the 
plaintiff  Is  the  owner  of  and  had  the  use  of 
a  certain  flow  of  water  to  the  extent  of  75 
miners'  Inches  under  a  4-lnch  pressure,  run- 
ning In  an  Irrigating  ditch  known  as  the 
"Vader  ditch";  in  paragraph  2  that  the 
plaintiff  was  at  all  times  mentioned  in  the 
complaint  the  owner  of  said  real  property; 
In  paragraph  3  that  the  plaintiff,  in  consid- 
eration and  ownership  of  said  flow  of  water 
running  In  said  ditch,  did  undertake  to  wi- 
den, enlarge,  and  Improve  the  same  by  and 
with  the  express  consent  agreement,  and 
permission  of  L.  S.  Vader,  the  then  owner 
of  said  ditch;  In  paragraph  4  that,  by  and 
in  accordance  with  said  agreement  and  con- 
tract, the  plaintiff  acquired  an  interest  In 
said  ditch  and  the  ownership  of  and  the 


right  to  the  use  of  said  certain  flow  of  water 
running  therein,  the  same  being  an  amount 
sufficient  for  all  uses  in  Irrigating  plaintiff's 
ranch,  comprising  15  acres  of  cultivated 
land,  and  to  furnish  plaintiff  with  water 
for  all  household,  domestic,  and  mining 
purposes;  in  paragraph  5  that  since  the 
said  spring  of  1897  the  plaintiff,  in  compli- 
ance with  said  agreement,  has  expended  up- 
on said  ditch  the  sum  of  $152,  and  has  oth- 
erwise performed  his  part  of  all  the  cove- 
nants entered  Into  and  undertaken  by  him 
In  the  premises;  In  paragraph  6  that  the 
defendants  claim  to  be  owners  of  said  prop- 
erty, but  whatever  Interest  they  may  have 
Is  Inferior  and  subsequent  to  that  of  the 
plaintiff;  in  paragraph  7  that  plaintiff's  In- 
terest in  said  ditch  and  ownership  and  use 
of  said  water  and  claim  to  the  right  and 
ownership  thereof  has  been  continuous  and 
undisputed.  Then  follows  In  other  para- 
graphs of  the  complaint  allegations  to  the 
effect  that  defendants  have  shut  off  the  said 
water  belonging  to  the  plaintiff,  and  by 
reason  of  which  fact  his  crops  have  been 
Injured  and  he  has  otherwise  sustained 
damages.  The  answer  of  the  defendants 
denies  specifically  the  allegations  of  the  com- 
plaint, and  then  alleges,  not  as  a  further  de- 
fense, but  as  a  part  of  the  same  defense,  that 
the  defendants  the  McMahons  are  the  own- 
ers of  an  undivided  half  Interest  In  the  Vader 
ditch  as  constructed  upon  the  lands  of  the 
defendant  Barnes,  and  the  sole  owners  of  a 
ditch  extending  from  the  Vader  ditch  to  said 
defendants'  land,  and  the  owners  and  had 
the  use  of  one-half  of  the  water  flowing  In 
said  Vader  ditch.  Upon  the  trial  of  the 
case  the  plaintiff  dismissed  the  cause  of  ac- 
tion as  to  damages.  The  cause  was  tried  to 
the  court,  and  the  court  made  Its  findings  of 
fact,  conclusions  of  law,  and  entered  Judg- 
ment. 

The  court  finds  that  the  plaintiff  has  ap- 
propriated and  used  for  the  irrigation  of 
his  land  60  inches  of  water;  that  the  de- 
fendant Barnes  has  appropriated  and  used 
for  the  irrigation  of  his  land  120  Inches  of 
water;  that  the  defendants  McMahons  have 
appropriated  and  used  for  the  Irrigation  of 
their  land  81  inches  of  water;  that  the  ditch 
through  the  lands  of  the  McMahons  Is  Insuf- 
ficient In  places  to  carry  the  water  necessary 
for  the  plaintiffs  and  the  McMahons*  land, 
and  that,  to  accommodate  the  plaintiff  and 
the  McMahons,  it  Is  necessary  to  enlarge  the 
ditch  through  what  is  known  as  the  "rock 
cut"  and  that  If  the  parties  do  not  mutually 
agree  to  Improve  the  ditch  together,  and  ei- 
ther of  the  parties  shall  undertake  to  do  it 
such  party  shall  recover  from  the  others  the 
total  expenditure.  The  decree  follows  the 
findings  and  decrees  that  the  plaintiff  Is  the 
owner  of  60  Inches  of  water  appurtenant  to 
his  land;  that  defendant  Barnes  is  the  own- 
er of  120  Inches  of  the  waters  for  use  upon 
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the  lands  owned  by  him;  that  the  defend- 
ants Thomas  I.  McMahon  and  Alvin  I.  Me- 
Mahon  are  the  owners  of  81  Inches  of  the 
waters  for  nse  upon  their  land  as  described 
In  the  pleadings.  It  Is  farther  decreed:  "It 
appearing  to  the  court  that,  to  supply  waters 
through  the  ditch  now  constructed  for  the 
conveyance  of  the  same,  It  may  become  nec- 
essary to  Increase  the  capacity  thereof 
through  what  Is  known  as  the  'rock  cut,'  be- 
ing a  short  cut  through  a  small  ledge  of  lava 
rock,  that  said  cut  may  require  enlarging, 
the  parties  to  this  suit  may  do  so  at  their 
mutual  expense  In  proportion  to  the  amount 
of  water  hereby  adjudicated  to  them,  re- 
spectively, or  either  party  to  this  action  may 
do  so,  and  recover  from  the  others  their 
proper  share  of  the  costs  thereof." 

An  examination  of  the  complaint  shows 
the  action  to  be  for  the  purpose  of  deter- 
mining the  plaintiff's  right  and  Interest  in 
the  waters  flowing  In  the  Vader  ditch,  and 
also  an  Interest  in  the  said  ditch  itself,  If  it 
states  a  cause  of  action  for  any  purpose. 
The  sufficiency  of  the  complaint  does  not 
appear  to  have  been  challenged.  The  ques- 
tion of  appropriation  or  prior  appropriation 
is  not  involved,  so  far  as  being  made  an  is- 
sue by  the  pleadings.  The  plaintiff  bases  his 
sole  right  to  recover  upon  a  contract,  where- 
by he  was  to  have  a  certain  interest  In  the 
ditch  and  the  waters  flowing  therein  by  rea- 
son of  his  agreement  to  widen,  enlarge,  and 
Improve  the  same,  and  that,  In  pursuance  of 
said  contract,  he  claims  to  have  expended  the 
sum  of  $152,  and  to  have  otherwise  per- 
formed upon  his  part  all  the  covenants  en- 
tered into  and  undertaken  by  him  in  the 
premises.  The  action,  therefore,  Is  upon  a 
contract  The  court  makes  no  findings  upon 
the  case  made  by  the  complaint  No  finding 
Is  made  as  to  whether  the  contract  set  forth 
in  the  complaint  was  ever  made  or  not  or 
whether  or  not  the  plaintiff  had  performed 
his  part  of  the  contract  as  alleged  in  the 
complaint  The  facts  upon  which  the  plain- 
tiff relies  to  recover  an  Interest  In  the  ditch 
and  the  water  flowing  therein  are  not  found. 
The  appeal  is  from  the  judgment  Where  the 
judgment  is  not  sustained  by  the  complaint 
the  cause  will  be  reversed.  Carson  v.  Thews, 
2  Idaho,  176,  9  Pac.  605;  Davis  v.  Devauney, 
7  Idaho,  742,  65  Pac.  500;  Bryan  v.  Tormey, 
84  Cal.  126,  24  Pac.  319.  In  this  case  the 
findings  of  the  court  and  the  decree  entered 
are  not  in  accordance  with  the  case  as  made 
by  the  complaint.  The  facts  found  and  the 
decree  entered  are  entirely  foreign  to  the 
case  made  in  the  complaint 

There  is  also  another  recognized  rule 
which  this  court  has  had  occasion  a  number 
of  times  to  pass  upon;  and  that  is  that  the 
court  is  required  to  find  on  all  the  material 
Issues  presented  by  the  pleadings,  unless  a 
finding  thereon,  either  for  or  against  the 
successful  party,  would  not  affect  the  judg- 


ment entered.  In  this  case  the  main  issue 
was  the  contract  set  forth  in  the  complaint 
—whether  or  not  It  was  made,  and  whether 
or  not  the  plaintiff  performed  the  require- 
ments to  be  by  him  performed — and  upon 
this  the  court  makes  no  finding.  This  was 
the  gist  of  the  action.  It  was  the  matter 
about  which  the  parties  were  litigating.  It 
was  the  basis  for  the  right  claimed  by  the 
plaintiff.  A  failure  to  find  upon  this  issue 
was  error.  Later  v.  Haywood,  14  Idaho,  45, 
93  Pac.  374;  State  v.  Baird,  13  Idaho,  126,  88 
Pac.  298;  Brown  v.  Macey,  18  Idaho,  451, 
90  Pac.  839;  Standley  v.  Flint  10  Idaho,  629, 
79  Pac.  815;  Wilson  v.  Wilson,  6  Idaho,  597, 
57  Pac.  708. 

The  judgment  is  reversed  and  a  new  trial 
granted.  The  parties  should  also  be  allowed 
to  amend  the  pleadings  so  as  to  properly  pre- 
sent the  real  Issue  between  the  parties. 
Costs  awarded  to  the  appellant. 

AILSHIB,  O.  J„  and  SULLIVAN,  J,  con- 
cur. 


STATE  v.  BAKER. 
(Supreme  Court  of  Kansas.  Oct.  10,  1908.) 

1.  Criminal  Law  (|  1090*)— Appeal—  Review 
—Insufficient  Record. 

This  court  cannot,  on  an  appeal  from  the 
judgment  of  a  district  court  in  a  criminal  ac- 
tion, review  any  alleged  trial  errors,  when  the 
transcript  of  the  proceedings  omits  all  of  the 
evidence  introduced,  all  rulings  of  the  court 
thereon,  and  all  the  instructions  of  the  court  to 
the  jury  given  or  requested. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2803-2827;  Dec  Dig.  » 
1090.*] 

2.  Criminal  Law  (|  1156*)  —  Appeal  —  Re- 
view. 

Where  the  district  court  has,  upon  a  mo- 
tion for  a  new  trial,  determined  facts  upon  con- 
flicting affidavits  and  oral  testimony,  this  court 
will  not  undertake  to  weigh  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  3067-3071;  Dec  Dig.  fi 
1156.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Miami  County; 
W.  H.  Sheldon,  Judge. 

Carl  Baker  was  convicted  of  murder,  and 
appeals.  Affirmed. 

S.  H.  Sheldley,  W.  L.  Joyce,  and  E.  J.  Shel- 
don, for  appellant.  F.  S.  Jackson,  Atty. 
Gen.,  Thos.  H.  Klngsley,  and  J.  8.  Dawson 
(Frank  M.  Sheridan,  of  counsel),  for  the 
State. 

SMITH,  J.  On  the  third  trial  of  this  case 
in  the  district  court  of  Miami  county  the  ap- 
pellant was  convicted  of  the  crime  of  murder 
in  the  second  degree,  and  to  reverse  the  judg- 
ment therein  presents  this  appeal.  The  rec- 
ord brought  here  discloses  none  of  the  evi- 
dence produced  upon  the  trial,  except  the 
examination  of  the  Jurors  on  their  voir  dire. 
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It  also  contains  the  affidavits  and  oral  testi- 
mony produced  on  the  motion  for  a  new  trial. 
A  showing  Is  also  made  here  of  the  financial 
Inability  of  appellant  to  procure  a  transcript 
of  the  evidence  and  proceedings  at  the  trial. 
If  the  appellant  has  been  unjustly  convicted, 
and  Is  financially  unable  to  present  a  tran- 
script of  the  evidence  and  proceedings  which 
would  disclose  this  fact,  he  is  entitled  to 
sympathy.  We  cannot,  however,  assume  that 
he  was  unjustly  convicted  on  his  unsupported 
claim  that  such  is  the  fact  We  can  only  re- 
view the  trial  from  the  record  thereof,  pre- 
scribed by  the  statutes  for  that  purpose;  and, 
In  the  absence  of  such  record,  we  are  power- 
less. Whether  provision  for  such  a  case 
should  be  made  is  a  question  for  the  law- 
makers, not  for  the  court. 

As  to  the  alleged  disqualification  and  mis- 
conduct of  Jurors,  the  examination  in  open 
court  discloses  no  erroneous  ruling  of  the 
court;  and  the  evidence  of  statements  by  Jur- 
ors made  after  the  trial,  as  to  their  precon- 
ceived opinions  and  to  occurrences  In  the 
Jury  room,  Is,  so  far  as  Inquiry  Is  permissible, 
disputed.  The  court  weighed  the  evidence, 
and,  by  its  ruling  on  the  motion  for  a  new  tri- 
al, found  adversely  to  appellant's  contention. 
It  is  not  our  province  to  weigh  conflicting 
evidence. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


BARRETT  v.  DESSY. 
(Supreme  Court  of  Kansas.   Oct.  10,  1906.) 

1.  Trial  (8  343*)— -Verdict— Construction. 

In  the  absence  of  special  findings,  a  gen- 
eral verdict  for  the  plaintiff  is  a  finding  of  all 
the  material  facts  alleged  in  the  petition  neces- 
sary to  support  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  800-812;  Dec.  Dig.  8  343.*] 

2.  Master  and  Servant  (8  118*)  —  Mining 
Boss— Duties. 

Under  the  provisions  of  section  4129  of  the 
General  Statutes  of  1901,  it  is  the  duty  of  the 
overseer  or  "mining  boss"  employed  by  the 
owner  of  a  coal  mine  to  see  that,  as  a  miner  ad- 
vances his  excavations  therein,  all  loose  rock 
overhead  is  carefully  secured  against  falling  in 
upon  the  traveling  ways. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  209;  Dec  Dig.  &  118.*] 

8.  Master  and  Servant  (8  296*)— Injury  to 
Servant— Contributory  Negligence. 

It  was  not  error  to  refuse  to  give  an  in- 
struction to  the  effect  that,  if  the  loosening  of 
the  rock  in  the  entry  of  a  mine  had  been  caused 
by  excavations  made  by  the  plaintiff  in  mining 
in  his  room,  he  could  not  recover  for  injuries 
caused  by  such  rock  falling  upon  him,  without 
qualifications  as  to  his  own  care  or  knowledge 
of  the  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  98  1180-1194;  Dec.  Dig.  8 
296.*] 

4.  Master  and  Servant  (8  205*)— Injury  to 
Servant— Assumption  of  Risk. 

A  miner  in  performing  the  work  assigned  to 
him,  although  bound  to  exercise  due  care  for  his 


own  safety,  may  assume,  in  the  absence  of  no- 
tice to  the  contrary,  that  the  owner  and  over- 
seer have  performed  their  duty  in  respect  to  the 
care  of  the  entry  where  he  Is  at  work  when  in- 
jured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  647-649;  Dec  Dig.  9 
206.*] 

(Syllabus  by  th»  Court) 

Error  from  District  Court,  Cherokee  Coun- 
ty; C.  A.  McNeill,  Judge. 

Action  by  Neater  Dessy  against  W.  H.  Bar- 
rett. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

W.  B.  Glass,  E.  L.  Burton,  and  O.  D.  Ash- 
ley, for  plaintiff  in  error.  McNeill  A  Wil- 
liams and  Skidmore  4s  Walker,  for  defendant 
In  error. 

BENSON,  J.  This  was  an  action  brought 
by  Nester  Dessy  against  W.  H.  Barrett  to 
recover  damages  on  account  of  Injuries  al- 
leged to  have  been  received  through  "fault 
recklessness,  carelessness,  and  negligence  of 
the  defendant  his  agents,  and  representa- 
tives," while  Dessy  was  working  In  Barrett's 
coal  mine  in  Cherokee  county,  Kan.  The 
petition  alleges:  "That  on  the  said  29th 
day  of  December,  1904.  and  while  the  said 
plaintiff  was  engaged  In  the  regular  and  ordi- 
nary occupation  of  mining  coal,  and  shovel- 
ing the  same  into  a  car  on  the  track  of  the 
defendant  In  the  said  mine  referred  to  above 
and  described  herein,  there  fell  from  the 
inside  top  of  said  entry,  close  to  and  pro- 
jecting near  to  the  room  of  this  plaintiff  or 
where  he  was  working,  a  large  slate,  stone, 
or  rock,  about  one  foot  wide,  about  three 
feet  thick,  and  about  ten  feet  In  length, 
which  said  stone  or  rock  In  falling  fell  upon 
and  struck  this  plaintiff  upon  the  head,  face, 
side,  and  back,  thereby  suddenly  and  vio- 
lently forcing  him  downward,  and  mashing 
and  bruising  and  lacerating  his  side,  back, 
and  face,  and  breaking  his  left  ankle,  break- 
ing his  nose,  and  breaking  two  of  his  ribs, 
causing  him  great  physical  pain  and  misery 
aud  permanent  injury,  and  disabling  him 
greatly,  to  his  damage.  Plaintiff  alleges,  far- 
ther, that  said  Injuries  and  damages  afore- 
said occurred  to  him  solely  and  wholly  on 
account  of  the  fault  recklessness,  careless- 
ness, negligence  of  the  defendant  his  agents, 
and  representatives  being  to  this  plaintiff  un- 
known, and  he  cannot  state  the  same  to 
this  court,  but  of  which  he  made  inquiry 
of  the  foreman  In  said  mine,  In  not  using 
and  exercising  proper  care  and  caution  in 
the  proper  bracing  and  propping  of  the  roof 
In  the  said  mine,  and  in  the  lack  of  skill 
and  care  in  the  working  of  the  said  mine, 
and  In  the  falling  to  provide  necessary  props 
for  the  bracing  of  the  roof  in  the  said  en- 
tries." The  answer  pleaded  (1)  a  general  de- 
nial; and  (2)  contributory  negligence  on  the 
part  of  the  plaintiff.  The  reply  was  a  pen- 
era)  denial.    The  plaintiff  having  recovered. 


•For  other  eases  see  isms  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


Kan.) 


BARRETT 


v.  DESST. 


787 


the  defendant,  Barrett,  aaks  for  a  reversal  of 
the  Judgment 

There  was  an  entry  In  the  defendants 
mine,  some  distance  below  the  surface,  about 
six  feet  wide,  and  from  five  to  six  feet  high, 
extending  east  and  west.  The  plaintiff,  a 
coal  miner,  In  pursuing  his  work,  turned  a 
room  or  place  In  which  to  mine  coal  from  the 
north  side  of  this  entry  cutting  through  what 
is  called  a  "horseback"  or  rock  about  8% 
feet  thick,  which  at  that  point  formed  the 
side  of  the  entry.  The  width  of  the  open- 
ing to  this  room  was  about  6  feet,  and  its 
height  8%  feet,  bat  in  cutting  through  the 
horseback  the  rock  above  fell,  making  the 
month  or  opening  through  the  horseback 
about  5  feet  high,  and  even  with  the  brush- 
ing over  the  entry.  At  the  time  of  the  ac- 
cident the  plaintiff  had  mined  or  excavated 
his  room  north  18  or  20  feet  from  the  side 
of  the  entry.  He  had  shoveled  coal  from 
this  room  into  the  entry  between  the  rails 
of  a  track  extending  along  the  entry,  and  be- 
tween the  north  rail  and  the  opening  of  his 
room.  He  was  engaged  in  shoveling  this  coal 
into  a  car  standing  on  this  track  opposite  to 
his  room.  The  car  was  about  4  feet  wide  and 
about  2%  feet  high.  The  position  of  the 
plaintiff  and  the  injuries  he  received  were 
stated  by  a  witness  as  follows:  "Q.  Now,  I 
wish  you  would  tell  the  jury  just  the  condi- 
tion you  found  him  in,  and  the  surroundings 
there  where  you  did  find  him.  A.  Why,  it 
seemed  to  me  Mr.  Dessy  had  been  loading  a 
car,  and  the  car  was  just  partly  loaded,  and 
it  seemed  to  me  that  his  feet  was  on  one  side 
of  the  car  shoveling  coal  in  the  car — not 
exactly  on  one  side,  but  one  end  of  it,  part- 
ly sideways  of  the  end  of  the  car — shoveling 
coal  in  the  car,  and  the  rock  must  have  come 
down  and  crushed  him,  and  got  him  down, 
and  the  rock  rested  partly  on  his  body  and 
partly  on  the  car.  Q.  Was  any  portion  of  the 
rock  broken  off  and  in  the  car?  A.  As  close- 
ly as  I  can  remember,  the  rock  was  broke 
lengthwise  over  the  car,  aud  the  other  part 
of  it  laid  slanting  off  of  the  car,  and  rested 
on  Dessy."  The  rock  which  fell  upon  the 
plaintiff  was  about  6  feet  long  and  about  8% 
or  4  feet  wide.  The  allegation  of  the  plain- 
tiff is  that  this  rock  fell  from  its  position 
over  the  entry;  while  the  defendant  con- 
tends, although  not  clearly  alleged  In  the 
answer,  that  it  fell  from  over  his  room  or 
the  mouth  of  his  room.  Several  witnesses 
testified  that  it  fell  from  above  the  entry, 
and  others  that  it  fell  from  above  the  mouth 
of  the  plaintiff's  room.  The  general  verdict 
for  the  plaintiff  Is  a  finding  of  the  material 
facts  alleged  in  the  petition  necessary  to  sup- 
port it  Blxby  v.  Bailey,  11  Kan.  359;  Mar- 
tin v.  Hoffman  (Kan.)  93  Pac.  625.  That  the 
rock  fell  from  the  roof  of  the  entry  is  thus 
established  by  the  verdict  There  was,  how- 
ever, evidence  tending  to  show  that  this  rock 
before  it  fell  extended  from  the  roof  of  the 
entry  over,  or  partially  over,  the  place  where 
the  horseback  had  been  removed.    There  is 


no  claim  that  It  extended  into  the  plaintiffs 
room  beyond  the  horseback,  where  coal  had 
been  mined  and  removed  by  the  plaintiff. 
Possibly  there  was  some  confusion  in  the 
testimony  as  to  the  precise  place  from  which 
the  rock  fell  from  the  fact  that  the  roof  of 
the  entry  Immediately  adjoined  the  roof  of 
the  mouth  of  the  room.  That  the  rock  or  a 
large  part  of  it  fell  from  above  the  entry 
Is  certain  from  the  fact  that  it  fell  upon  the 
car  standing  in  the  entry  with  a  space  of 
about  a  foot  from  its  north  side  to  the 
north  line  of  the  entry. 

The  defendant  assigns  as  error  certain  in- 
structions given  to  the  Jury,  and  the  refusal 
to  give  other  instructions  requested  by  him. 
It  is  said  that  the  court  assumed  that  the 
alleged  defect  was  in  the  entry,  and  did  not 
fairly  submit  that  question  of  fact  to  the 
Jury.  This  complaint  is  based  mainly  upon 
the  language  of  the  ninth  Instruction,  which 
stated,  in  effect,  that  if  the  defect  in  the 
top  of  the  entry  from  which  the  rock  is  al- 
leged to  have  fallen  was  a  latent  defect  of 
such  recent  origin  that  the  defendant  by  the 
exercise  of  reasonable  diligence  could  not 
have  known  of  it  he  was  not  liable.  The 
court  referred  to  the  top  of  the  entry  in  this 
and  other  instructions  criticised  in  this  re- 
spect because  the  petition  alleged  that  the 
defect  was  there.  The  defendant  admitted 
by  his  answer,  and  admits  in  his  brief,  that 
the  rock  which  fell  upon  the  plaintiff  was 
dangerous,  and  therefore  the  court  could 
rightfully  assume  that  such  was  the  fact, 
and  properly  alluded  to  the  top  of  the  entry 
as  the  place  from  which  it  was  alleged  that 
it  had  fallen;  thus  presenting  to  the  jury  the 
claim  of  the  plaintiff  with  respect  to  the 
place  of  the  alleged  defect  In  the  eleventh 
instruction,  in  presenting  the  defendant's 
claim  that  the  plaintiff  was  injured  through 
his  own  negligence,  the  court  fairly  stated 
the  defendant's  contention  with  reference  to 
such  place,  and  the  'plaintiff's  duty  concern- 
ing it  The  theories  of  the  respective  parties 
were  thus  fairly  presented  without  assuming 
that  either  was  true. 

It  is  urged  that  the  court  erred  In  giving 
the  sixth  Instruction,  which  called  the  atten- 
tion of  the  jury  to  the  "chief  inquiries"  for 
them  to  consider,  among  others,  whether  the 
plaintiff  was  injured  while  at  work  in  the 
defendant's  mine,  and,  if  so,  whether  such 
injury  was  caused  by  the  negligence  of  the 
defendant  Complaint  is  made  because  the 
court  did  not  Include  among  these  chief  in- 
quiries the  question  of  contributory  negli- 
gence. The  court  was  here  stating  the  rules 
applicable  to  the  plaintiff's  claim,  and  after- 
wards in  proper  order  stated  the  rules  re- 
lating to  contributory  negligence,  which  is  a 
matter  of  defense.  Separate  statements  of 
such  claims  are  not  only  usual,  but,  to  pre- 
vent confusion,  are  desirable.  It  is  true 
that  the  Inquiry  concerning  the  defendant's 
negligence  was  no  more  important  than  that 
relating  to  the  plaintiff's  negligence,  but  it 
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was  first  In  order.  The  chief  inquiries  to 
which  the  attention  of  the  Jury  were  thus 
directed  were  matters  necessary  to  make  out 
the  plaintiff's  case  in  the  first  instance,  while 
the  things  that  would  defeat  such  a  case 
were  just  as  emphatically  stated  in  other  In- 
structions. Reading  the  Instructions  together, 
there  was  no  room  for  confusion  or  misun- 
derstanding. 

The  defendant  requested  Instructions  de- 
signed, as  counsel  say,  to  call  the  atten- 
tion of  the  Jury  to  the  question  "whether 
the  plaintiff  himself  created  the  dangerous 
place."  One  of  these  Is  as  follows:  "If  you 
are  satisfied  from  all  of  the  evidence  In  this 
case  that  the  large  stone  or  slate  which  fell 
upon  the  plaintiff  was  loosened,  and  that  the 
place  where  he  was  at  work  at  the  time  it 
fell  upon  him  was  rendered  unsafe  and  the 
rock  or  slate  was  loosened  by  reason  of 
plaintiff's  work  in  opening  a  room  in  the 
mine  operated  by  the  defendant,  and  be 
continued  to  work  under  said  rock  or  slate 
after  It  had  become  dangerous  by  reason  of 
his  work  in  opening  his  room,  the  defendant 
would  not  be  liable  in  this  case,  and  your 
verdict  should  be  for  the  defendant"  This 
Instruction,  if  it  had  been  given,  would  have 
required  the  Jury  to  find  for  the  defendant 
if  they  believed  from  the  evidence  that  the 
plaintiff  In  mining  or  excavating  in  his  room 
loosened  the  rock  in  the  entry  which  after- 
wards fell  upon  him  while  he  was  at  work 
in  the  mine.  A  statute  of  this  state  provides: 
"In  order  to  better  secure  the  proper  ventila- 
tion of  every  coal  mine,  and  promote  the 
bealth  and  safety  of  the  persons  employed 
therein,  the  owner,  agent,  or  operator  shall 
employ  a  competent  and  practical  Inside 
overseer,  to  be  called  'mining  boss,*  who  shall 
keep  a  careful  watch  over  the  ventilating 
apparatus,  the  airways,  traveling  ways, 
pumps  and  pump  timbers  and  drainage,  and 
shall  see  that  as  the  miners  advance  their 
excavations  all  loose  coal,  slate  and  rock 
overhead  are  carefully  secured  against  falling 
In  and  upon  the  traveling  ways.  •  *  *" 
Section  4129,  Oen.  St  1901.  If,  In  making 
the  excavation  through  the  horseback,  the 
rock  over  the  entry  which  fell  upon  the  plain- 
tiff was  loosened  by  bis  work,  It  was  the  duty 
of  the  overseer,  as  the  plaintiff  advanced  his 
excavations,  to  see  that  the  loosened  rock 
was  carefully  secured  from  falling  in  upon 
the  traveling  ways;  and  this  duty  was  not 
avoided  by  the  fact,  if  it  was  a  fact  that 
the  rock  thus  loosened  extended  into  the 
mouth  of  the  room  as  well  as  over  a  part  of 
the  entry.  The  miner  had  the  right  to  as- 
sume, unless  he  had  notice  to  the  contrary, 
that  the  overseer  had  performed  his  duty  in 
this  respect  4  Thompson  on  Negligence,  § 
4194.  Testimony  was  given  to  the  effect  that 
the  loose  rock  could  be  seen  by  one  passing 
along  the  entry ;  that  one  edge  of  it  extend- 
ed from  a  place  over  the  north  track  back 


into  the  neck  of  the  plaintiff's  room  over  the 
horseback ;  that  rock  had  fallen  there  In  the 
entry,  and  had  been  cleaned  up  by  the  de- 
fendant's employes,  leaving,  as  the  evidence 
tends  to  show,  this  loose  rock  overhead  This 
testimony,  if  believed,  was  evidence  that  the 
overseer  had  failed  in  his  duty,  and  tended 
to  show  negligence  of  the  defendant;  but,  if 
the  instruction  requested  had  been  given,  a 
verdict  could  not  have  been  returned  for  the 
plaintiff  if  the  original  loosening  of  the  rock 
in  the  entry  had  been  caused  by  excavations 
made  by  the  plaintiff  without  regard  to  bis 
own  care  or  knowledge  of  the  danger.  Such 
an  instruction  would  have  been  erroneous. 
If,  in  the  proper  discharge  of  his  duties, 
rock  became  loosened  In  the  entry,  the  plain- 
tiff, although  bound  to  exercise  due  care  for 
bis  own  safety,  still  had  the  right  to  assume 
that  in  the  absence  of  notice  to  the  contrary, 
the  owner  and  overseer  had  performed  their 
duty.  Whether  he  had  such  notice  was  a  dis- 
puted matter  of  fact  properly  submitted  to 
the  Jury.  Whether  the  entrance  through  the 
horseback  from  which  the  defendant  claims 
the  rock  in  part  fell  was  a  completed  part  of 
the  mine,  to  which  the  rule  requiring  the 
owner  to  provide  a  reasonably  safe  place  to 
work  attached,  or  whether  It  was  a  part  of 
the  working  place  which  the  miner  was  cre- 
ating, we  are  not  required  to  consider,  be- 
cause the  instruction  refused  applied  to  rock 
falling  in  the  entry  as  well  as  in  the  room. 
Being  erroneous  so  far  as  applicable  to  the 
entry,  It  was  properly  refused.  If  a  finding 
of  fact  had  been  made  that  the  loose  rock 
was  In  the  roof  of  the  neck  of  the  room  where 
the  horseback  had  been  taken  out  and  not  in 
the  entry,  such  consideration  might  have  been 
necessary. 

An  interesting  discussion  of  the  relative 
rights  and  duties  of  mlneowner  and  miner  in 
respect  to  the  completed  portions  of  a  mine, 
the  working  places  therein,  and  the  point  of 
time  when  a  place  excavated  by  the  miner 
becomes  a  completed  part  of  the  mine  will 
be  found  in  a  note  to  Wellston  Coal  Co.  v. 
Smith,  87  Am.  St.  Rep.  647,  667.  For  the 
statement  of  principles  to  some  extent  in- 
volved in  the  conclusion  reached,  see  Taylor 
v.  Star  Coal  Co.,  110  Iowa,  40,  81  N.  W.  249 ; 
Cushman  v.  Carbondale  Fuel  Co.,  116  Iowa, 
61&  88  N.  W.  817;  Consolidated  Coal  Co.  v. 
Lundak,  196  111.  694,  63  N.  E.  1079;  and 
Thompson  on  Negligence,  §|  4192-4194. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


STATE  ex  rel.  ATTORNEY  GENERAL  v. 
ROSE 

(Supreme  Court  of  Kansas.    Oct  10,  1908.) 

Fines  (8  20*)— Deposition  or  Pbqceeds. 

The  proceeds  of  a  fine,  imposed  by  this 
court  in  a  contempt  proceeding,  should  be  paid 
into  the  treasury  of  tbe  county  where  the  liabil- 
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ity  to  the  fine  wag  incurred,  for  the  benefit  of 
the  school  fond,  and  not  into  the  treasury  of 
the  county  where  the  fine  was  imposed,  or  where 
it  was  paid  or  collected. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  §  23;  Dec.  Dig.  §  20.«] 

(Syllabus  by  the  Court.) 

Action  by  the  state,  on  the  relation  of  the 
Attorney  General,  against  W.  W.  Rose.  De- 
fendant found  guilty  of  contempt  and  fined 
(74  Kan.  262,  86  Pac  296,  6  LR.  A.  [N.  S.] 
843).  Application  by  the  counties  of  Wyan- 
dotte and  Shawnee  to  recover  the  money  for 
the  benefit  of  their  respective  school  funds. 
Motion  of  Wyandotte  county  allowed. 

Joseph  Taggart,  for  relator.  J.  J.  Schurch, 
for  defendant 

BURCH,  J.  In  April,  1906,  a  Judgment 
was  rendered  In  this  court  In  favor  of  the 
state,  ousting  W.  W.  Rose  from  the  office  of 
mayor  of  the  city  of  Kansas  City.  Subse- 
quently, In  violation  of  this  judgment  Rose 
undertook  to  exercise  the  functions  of  the  of- 
fice named,  his  conduct  in  that  respect  being 
exhibited,  of  course,  in  Wyandotte  county. 
He  was  cited  for  contempt  and  on  July  6, 
1906,  found  guilty,  and  fined  In  the  sum  of 
$1,000.  See  State  v.  Rose,  74  Kan.  262,  86 
Pac.  296,  6  L.  R.  A.  (N.  S.)  843.  The  fine 
was  Imposed  by  the  court  while  sitting  in 
Shawnee  county,  where  all  its  sessions  are' 
held.  The  fine  was  collected  by  the  clerk  of 
this  court,  and  was  paid  to  him  in  Shawnee 
county.  The  counties  of  Wyandotte  and 
Shawnee  make  separate  claims  to  the  money, 
for  the  benefit  of  their  respective  school 
funds.  The  Constitution  contains  the  follow- 
ing provision:  "The  proceeds  of  fines  for 
any  breach  of  the  penal  laws,  shall  be  ex- 
clusively applied  In  the  several  counties  in 
which  the  money  is  paid  or  fines  collected,  to 
the  support  of  common  schools."  Section  6, 
art  6.  Section  882  of  the  Code  of  Criminal 
Procedure  reads  as  follows:  "All  fines  and 
penalties  imposed  and  all  forfeitures  incur- 
red In  any  county  shall  be  paid  Into  the  treas- 
ury thereof,  to  be  applied  to  the  support 
of  the  common  schools."  Gen.  St  1901,  §  5770. 
The  jurisdiction  of  this  court  is  coextensive 
with  the  territory  of  the  state.  Its  sessions, 
however,  must  be  held  in  some  locality  with- 
in the  confines  of  a  county.  The  Constitu- 
tion requires  one  term  each  year  to  be  held 
at  the  seat  of  government.  The  Legislature 
may  require  other  terms  to  be  held  elsewhere, 
but  it  has  not  done  so.  The  question  is, 
therefore,  if  the  accidental  circumstance  of 
the  present  transaction  of  all  the  court's  busi- 
ness at  Topeka  makes  Shawnee  county  the 
beneficiary  of  all  fines  it  may  impose.  The 
words  "fine,"  ,4penalty,"  and  "forfeiture" 
sometimes  have  technical  and  restricted  sig- 
nifications, and  at  other  times  overlap  and 
run  together  In  meaning.  When  one  of  them 
is  used  In  a  statute  or  Constitution,  the  true 


Intent  must  be  ascertained  according  to  the 
ordinary  methods  of  interpretation.  The 
same  is  true  of  the  words  "penal  laws"  found 
in  the  constitutional  provision  quoted. 

It  is  not  necessary  that  fines  for  contempts 
of  this  court  should  have  been  specifically  in 
the  minds  of  the  authors  of  either  the  Con- 
stitution or  the  statute.  The  designation  of 
a  class  Includes  everything  properly  belong- 
ing to  the  class.  Jurisdiction  to  administer 
punishment  by  way  of  fines  for  contempts  in- 
heres as  a  common-law  attribute  in  the  grant 
of  judicial  power  to  the  court  The  law  up- 
on the  subject  of  contempt  is  well  defined  and 
well  understood,  and  its  penal  character  can- 
not plausibly  be  questioned.  Indeed  proceed- 
ings in  contempt,  except  in  certain  special 
cases,  were  criminal  under  the  common  law 
(Rapalje  on  Contempt,  25;  Oswald  on  Con- 
tempt, 99,  199),  and  this  common-law  quality 
of  criminality  continues  to  characterize  them 
to  such  an  extent  that  general  provisions  of 
the  Code  of  Criminal  Procedure  are  frequent- 
ly applied  to  them.  See  State  v.  Dent  29 
Kan.  417;  In  re  Slmma,  54  Kan.  1,  4,  87  Pac. 
135,  25  L.  R.  A.  110,  45  Am.  St  Rep.  261, 
and  cases  there  cited.  Therefore  there  can 
be  no  doubt  that  the  money  in  controversy 
represents  the  proceeds  of  a  fine,  and  of  a' 
fine  imposed  for  a  breach  of  penal  law.  The 
Constitution  does  not  undertake  to  say  into 
what  particular  treasury  fines  for  breaches  of 
the  penal  laws  shall  go.  Its  purpose  was  to 
provide  for  the  support  of  the  common 
schools,  and  it  simply  restricts  the  use  to  be 
made  of  moneys  paid  and  fines  collected  in 
any  county,  for  breaches  of  the  penal  laws, 
to  the  purpose  designated.  The  aim  of  the 
statute  was  to  aid  and  to  supplement  the 
Constitution.  It  did  this  by  making  It  a  spe- 
cific official  duty  to  pay  all  fines  and  penal- 
ties duly  collected  into  the  county  treasury, 
and  Included  in  the  requirement  all  kinds  of 
forfeitures.  In  addition  to  this,  fines  and 
penalties  are  described  as  imposed  (by  the 
court)  and  forfeitures  as  incurred  (by  the 
delinquent  party)  "in  any  county,"  and  It  is 
said  that  both  must  be  paid  "into  the  treas- 
ury thereof."  But  the  Legislature  certainly 
did  not  mean  to  make  the  act  of  the  court 
in  one  case  and  the  act  of  the  party  In  the 
other  determine  Into  what  county  treasury 
the  money  shall  go. 

The  imposition  of  a  fine  or  penalty  neces- 
sarily presupposes  forbidden  conduct  by  the 
party  punished,  and  jurisdiction  of  the  court 
over  the  offense.  In  all  ordinary  cases  of 
breaches  of  the  penal  laws  jurisdiction  will 
He  where  the  offender  Incurs  liability  to  the 
fine  or  penalty  the  same  as  where  an  offender 
Incurs  a  forfeiture.  The  fines,  penalties,  and 
forfeitures  contemplated  by  the  statute  are 
all  pecuniary — moneys  which  are  paid  into 
the  treasury  and  are  placed  in  the  school 
fund,  and  altogether  they  make  up  a  single 
class — moneys  recovered  by  way  of  some  sort 
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of  punishment,  and  not  as  damages  by  way 
of  compensation  or  reparation.  No  valid 
reason  can  be  urged  for  tbe  Legislature  to 
Ignore  the  locality  of  the  offense  when  mak- 
ing distribution  of  fines  and  penalties,  and  to 
seize  upon  such  locality  as  the  determining 
factor  of  distribution  in  tbe  case  of  forfei- 
tures. It  can  scarcely  be  assumed  that  the 
Legislature  acted  without  reason,  and  through 
mere  caprlclousness  made  this  arbitrary  dis- 
tinction between  moneys  of  the  same  class. 
Instead  of  this  It  must  be  assumed  that  the 
same  primary  and  fundamental  consideration 
governed  In  both  cases,  and  that  the  words 
"all  fines  and  penalties  imposed  *  •  • 
in  any  county"  have  bound  up  in  their  mean- 
ing, and  therefore  Imply,  the  further  Idea  of 
"as  a  result  of  liability  incurred  therein." 
The  court  regards  this  as  tbe  rational  In- 
terpretation of  the  statute  quoted,  and  fines, 
penalties,  and  forfeitures,  all  alike,  should  be 
paid  Into  the  treasury  of  the  county  in  which 
the  liability  therefor  was  Incurred,  in  the  ab- 
sence of  other  statutes  Indicating  a  different 
disposition.  No  such  statute  exists  applying 
to  fines  imposed  by  this  court 

Insistence  upon  the  strict,  narrow,  and  lit- 
eral meaning  of  the  words  employed  In  each 
would  bring  the  Constitution  and  tbe  statute 
into  conflict  One  speaks  of  the  county  In 
which  the  money  Is  paid  or  collected;  the 
other  of  the  place  where  judgment  is  ren- 
dered, and  the  place  where  the  cause  of  ac- 
tion accrues.  The  Constitution  being  para- 
mount the  money  In  controversy  would  go  to 
Shawnee  county,  because  it  was  paid  to  the 
clerk  of  the  court  at  his  office  In  that  county. 
But  this  interpretation  would  lead  to  the  ab- 
surdity that  if  payment  had  been  made  in 
Wyandotte  county,  where  the  contemner  lived, 
or  if  the  money  had  been  collected  there,  that 
county  would  have  been  entitled  to  it  It  is 
a  common  practice  for  the  Legislature  in  the 
enactment  of  new  penal  statutes  to  make  tbe 
fines  Imposed  or  penalties  inflicted  payable 
to  the  treasury  of  the  county  where  the  of- 
fense is  committed,  for  tbe  benefit  of  the 
school  fund.  It  is  argued  that  these  statutes 
show  an  intention  to  make  exceptions  to  the 
provisions  of  section  5770  quoted  above,  but 
they  are  so  numerous  as  to  indicate  that  they 
do  no  more  than  make  spontaneous  and  un- 
studied declarations  of  a  firmly  settled  policy. 
Tbe  same  legislative  understanding  of  the 
subject  is  disclosed  In  section  48  of  the  Code 
of  Civil  Procedure,  which  reads  as  follows: 
"Actions  for  the  following  causes  must  be 
brought  in  the  county  where  the  cause  or 
some  part  thereof,  arose:  First  An  action 
for  the  recovery  of  a  fine,  forfeiture  or  pen- 
alty imposed  by  a  statute,  except  that  when 
it  Is  Imposed  for  an  offense  committed  on  a 
river  or  other  stream  of  water  or  road  which 
is  the  boundary  of  two  or  more  counties,  the 
action  may  be  brought  in  any  county  border- 
ing on  such  river,  watercourse  or  road,  and 

•For  other  cum 


opposite  to  the  place  where  the  offense  was 
committed."   Section  4478,  Gen.  St.  1901. 

The  motion  of  Wyandotte  county  for  an 
order  directing  the  clerk  of  this  court  to  pay 
the  fine  in  controversy  into  its  treasury,  for 
the  benefit  of  the  school  fund,  Is  allowed, 
with  costs.  The  similar  motion  on  behalf  of 
Shawnee  county  is  denied.  All  the  Justices 
concurring. 


STATE  ex  rel.  BENDER  v.  JOHNSTON  et  ux. 

(Supreme  Court  of  Kansas.   Oct  10,  1908.) 

L  Injunction  (|  150*)— "Tempobaby  Injunc- 
tion"— "Restraining  Order." 

While  often  used  synonymously,  the  terms 
"temporary  injunction"  and  "restraining  order" 
are  properly  distinguished  as  follows:  A  re- 
straining order  is  effective  only  until  an  appli- 
cation for  an  injunction  shall  be  heard ;  a  tem- 
porary injunction  is  a  restraining  order  effective 
until  the  trial  of  tbe  action  in  which  it  is  is- 
sued. The  effect  and  not  the  name  by  which 
an  order  may  be  called,  determines  to  which  of 
the  classes  It  properly  belongs  (citing  Words 
and  Phrases,  vol.  7,  pp.  6183,  6184;  vol.  8,  p. 
6902). 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  835;  Dec  DlgTflOO.*] 

2.  Injunction  (§  150*) — 1  'Restraining  Ob- 
oes." 

An  order  by  a  probate  judge  made  in  the 
absence  of  the  district  judge  from  the  county, 
and  in  an  action  pending  or  being  commenced  in 
the  district  court  which  order  u  by  its  terms 
operative  until  the  district  court  or  the  judge 
thereof  shall  act  in  the  matter,  is  a  restraining 
order,  and  not  a  temporary  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  I  885;  Dec  Dig.  f  150.*] 

8.  Jury  (|  21*)— Right  to  Jury  Tbxax. 

Chapter  123,  p.  281.  Laws  1901.  is  valid, 
and  the  defendant  on  trial  for  an  indirect  con- 
tempt, is  not  of  right  entitled  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  |  189;  Dec  Dig.  |  21.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Jackson  Coun- 
ty ;  Marshal  Gephart  Judge. 

Action  by  the  state,  on  the  relation  of  M. 
A.  Bender,  against  J.  H.  Johnston  and  wife. 
Injunction  was  issued,  and.  on  showing  that 
defendant  J.  H.  Johnston  had  disobeyed  the 
order  of  the  court  he  was  arrested  for  con- 
tempt and  on  being  found  guilty,  and  on  the 
overruling  of  a  motion  for  arrest  he  appeals. 
Affirmed. 

This  action  was  commenced  by  the  filing 
of  a  petition  in  the  district  court  of  Jackson 
county  In  the  name  of  the  state,  on  the  relation 
of  the  county  attorney,  as  plaintiff,  against 
the  appellant  and  his  wife  and  the  city  of 
Holton  as  defendants,  to  perpetually  enjoin 
the  maintenance  of  a  nuisance.  The  petition 
alleges  that  the  city  had  constructed  a  sewer, 
for  the  purpose  of  carrying  off  surface  water 
only,  running  about  two  blocks  by  and  be- 
yond Johnston's  hotel,  where  It  emptied  into 
an  open  ditch ;  that  Johnston,  with  the  con- 
sent of  the  city,  ran  a  private  drain  from  the 
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hotel  Into  this  drainage  sewer,  and  caused 
fllth,  slope,  dirty  water,  and  excrement  from 
the  hotel  closets  to  be  emptied  and  discharg- 
ed through  such  private  drain  and  sewer  In- 
to the  open  ditch;  that  thereby  a  common 
nuisance  was  caused  to  persons  residing  up- 
on or  passing  along  the  street  along  which 
the  ditch  was  constructed.  Upon  an  affidavit 
that  the  district  judge  was  absent  from  the 
county,  application  was  made  to  the  probate 
judge  for  a  restraining  order  until  the  fur- 
ther order  of  the  district  court  or  Judge. 
The  order  was  allowed,  but  was,  by  Its  word- 
ing, called  a  "temporary  injunction."  A  sum- 
mons indorsed  "injunction  allowed,"  and  an- 
other indorsed  "restraining  order  allowed," 
were  Issued  by  the  clerk  of  the  district  court, 
and  were  duly  served  upon  the  appellant. 
Thereafter,  upon  a  showing  that  the  appel- 
lant had  ignored  and  disobeyed  the  order  of 
the  probate  judge!  application  was  made  and 
allowed  by  the  district  judge  for  an  order  of 
attachment  as  to  appellant  He  was  arrested 
thereon,  a  formal  accusation  was  filed  against 
him,  to  which,  after  several  motions  and  a 
demurrer  had  been  overruled,  he  answered. 
He  was  thereafter  brought  before  the  judge 
of  the  district  court  at  chambers  for  trial, 
and,  after  objecting  to  the  jurisdiction  of  the 
judge,  he  demanded  a  trial  by  jury,  which 
being  refused,  he  was  tried  before  the  dis- 
trict judge  at  chambers,  found  guilty  as 
charged,  adjudged  to  pay  a  fine  of  $10  for  the 
use  of  the  county  of  Jackson,  to  pay  the 
costs  of  the  action,  and  to  be  Imprisoned  in 
the  jail  of  Jackson  county  till  the  fine  and 
costs  were  paid.  After  the  overruling  of  a 
motion  In  arrest  of  this  judgment  he  ap- 
pealed. 

A.  E.  Crane,  P.  T.  Woodburn,  E.  D.  Wood- 
burn,  and  Cbas.-  Hayden,  for  appellant.  F. 
S.  Jackson,  Arty.  Gen.,  John  S.  Dawson,  Asst. 
Atty.  Gen.,  and  M.  A.  Bender,  for  the  State. 

SMITH,  J.  (after  stating  the  facts  as 
above).  Twenty-six  assignments  of  error  are 
made,  Nob.  1,  2,  and  3  of  which  are  objections 
to  the  jurisdiction  of  the  probate  judge  to 
make  the  order  which  be  granted.  Section 
239  of  the  Code  (Gen.  St  1901,  8  4686)  was 
amended  by  chapter  281,  p.  510,  Laws  1901, 
and  by  the  amendment  probate  judges  were 
divested  of  the  power  to  allow  temporary  In- 
junctions, and  were  authorized  to  issue  re- 
straining orders  only  upon  certain  contingen- 
cies. This  is  now  the  limit  of  the  Jurisdic- 
tion of  a  probate  judge  in  this  regard.  "Tem- 
porary injunction"  and  "restraining  order" 
are  often  used  synonymously.  Our  statute 
and  the  better  usuage  limits  the  meaning  of 
"restraining  order"  to  such  order  as  is  op- 
erative only  until  a  hearing  can  be  had  upon 
•an  application  for  an  Injunction,  and  of  "tem- 
porary injunction"  to  an  order  operative  usu- 
ally until  the  final  hearing  of  the  case  in 

•For  other 


which  it  is  issued.  Code,  |  241  (Gen.  St 
1901,  {  4688) ;  8  Words  &  Phrases,  6902  ;  7 
Words  &  Phrases,  6183,  6184 ;  11  Am.  &  Eng. 
Encyc.  of  Law,  345-349.  The  restraint  which 
the  order  purports  to  Impose,  and  not  the 
name  given  to  it,  determines  its  true  name 
and  character.  The  order  of  the  probate 
court  enjoined  the  defendants  until  the  fur- 
ther order  of  the  district  court  or  the  judge 
thereof  in  the  premises.  It  required  no  revo- 
cation, but  expired  upon  the  making  of  an 
order  by  the  district  court  or  Judge.  It  was 
simply  a  restraining  order,  and  within  the 
Jurisdiction  of  the  probate  Judge. 

The  fourth  objection  Is  that  the  evidence 
before  the  probate  judge  was  Insufficient  to 
Justify  the  Issuance  of  the  order.  As  the  affi- 
davits were  verified  only  upon  Information 
and  belief,  the  allowance  of  the  order  thereon 
was  probably  erroneous,  but  the  court  hav- 
ing jurisdiction,  its  order  was  not  void. 
Howe  v.  Palmer,  29  Kan.  887 ;  16  Am.  &  Eng. 
Encyc.  of  Law,  438,  489. 

Objections  5  to  20,  inclusive,  are  presented 
as  one,  the  principal  question  raised  being  the 
right  to  a  jury  trial  upon  demand  therefor. 
The  various  propositions  presented  have  been 
determined  In  this  court  adversely  to  the  con- 
tention of  appellant  State  v.  Thomas,  74 
Kan.  360,  86  Pac.  499,  and  cases  there  cited. 
We  adhere  to  the  conclusion  therein  set  forth. 

The  proper  manner  for  parties  and  their 
counselors  to  test  the  validity  of  an  order  of 
court  Is  not  to  defy  the  order,  but  to  move, 
in  the  court  which  issued  it  or  in  some  court 
having  supervisory  jurisdiction,  to  have  It  set 
aside.  The  appellant  In  this  case  was  for- 
tunate in  the  leniency  of  the  court 

The  appellant  does  not  appear  to  have 
especial  interest  in  the  question  whether  the 
school  fund  or  the  county  treasurer  Is  to  be 
enriched  by  the  fine  imposed,  and  it  Is  not 
for  our  consideration  here. 

We  have  examined  all  the  other  questions 
presented  and  And  no  prejudicial  error. 

The  judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


STATE  v.  FOREN. 
(Supreme  Court  of  Kansas.   Oct.  10,  1908.) 

1.  Intoxicating  Liquors  (§  250*)  — Main- 
taining Nuisance — Forfeiture. 

In  a  prosecution  for  maintaining  a  common 
nuisance  under  the  act  prohibiting  the  unlawful 
sale  of  intoxicating  liquor,  the  trial  to  deter- 
mine if  the  property  seized  by  the  sheriff  under 
the  warrant  should  be  forfeited  may  be  had  at 
the  time  fixed  for  answer  in  the  notice  served 
upon  the  defendant  or  at  any  other  time  to  be 
fixed  by  the  court  in  the  exercise  of  judicial  dis- 
cretion.   Gen.  St.  1901,  I  2495. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  |  250.*] 

2.  Intoxicating  Liquors  (f  253*)— Nuisance. 

This  discretion  should  be  exercised  reason- 
ably in  accordance  with  orderly  judicial  proce- 
dure, but  where  it  is  not  shown  that  the  court, 
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in  making  an  order  complained  of,  failed  to 
apply  the  rules  and  analogies  of  the  law  to  the 
facts  found  upon  fair  judicial  consideration  of 
the  evidence,  there  is  no  abuse  of  discretion 
justifying  the  reversal  of  the  order,  although  a 
contrary  ruling  would  not  have  been  erroneous 
or  unjust. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  8  253.*] 

(Syllabus  by  the  Court.) 

8.  Wobds  and  Phrases— "Discretion." 

Discretion  is  the  freedom  to  act  according 
to  one's  judgment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2095-2099.] 

4.  Wobds  and  Phbabkb— "Judicial  Discre- 
tion. " 

Judicial  discretion  implies  the  liberty  to  act 
as  a  judge  should  act,  applying  the  rules  and 
analogies  of  the  law  to  the  facts  found  after 
weighing  and  examining  the  evidence,  to  act 
upon  fair  judicial  consideration,  and  not  arbi- 
trarily [citing  Words  and  Phrases,  vol.  4,  p. 
3855]. 

Appeal  from  District  Court,  Leavenworth 
County;  J.  H.  Glllpatrick,  Judge. 

T.  F.  Foren  was  Indicted  for  a  violation  of 
the  liquor  law.  Proceedings  to  forfeit  prop- 
erty seized  dismissed,  and  the  state  appeals. 
Affirmed. 

F.  8.  Jackson,  Atty.  Gen.,  Chas.  D.  Shu- 
kers,  Asst.  Atty.  Gen.,  and  Lee  Bond,  for 
the  State.    Floyd  E.  Harper,  for  appellee. 

BENSON,  J.  This  was  a  prosecution  for 
the  unlawful  sale  of  intoxicating  liquors, 
and  for  keeping  and  maintaining  a  common 
nuisance,  commenced  by  the  Attorney  Gen- 
eral in  the  district  court  of  Leavenworth 
county  on  the  20th  of  August,  1907.  The 
information  was  filed  by  Charles  D.  Shukers, 
Special  Assistant  Attorney  General,  who 
caused  the  warrants  to  issue  In  this  and  sev- 
eral other  cases  of  the  same  nature  at  that 
time.  Mr.  Shukers  left  Leavenworth  on 
the  evening  of  August  21st,  at  which  time 
none  of  the  warrants  bad  been  returned. 
On  or  about  August  23d  the  sheriff  and 
county  attorney  of  Leavenworth  county  call- 
ed on  the  Attorney  General  In  his  office  at 
Topeka  relative  to  these  prosecutions,  and, 
during  the  Interview,  the  Attorney  General 
directed  the  county  attorney  to  attend  to 
the  cases,  and  to  keep  blin  Informed  of  all 
procedure  therein.  The  sheriff's  return  show- 
ed that  certain  property  had  been  seized  as 
commanded  in  the  warrant,  and  thereupon, 
on  August  26th,  a  notice  was  Issued  by  the 
clerk,  as  required  by  section  2405  of  the 
General  Statutes  of  1901,  describing  the 
property  so  taken,  and  notifying  the  defend- 
ant and  all  persons  claiming  an  interest  In 
the  property  to  appear  In  the  district  court 
room  on  September  7th,  and  answer  the 
complaint  made  against  such  property,  and 
show  cause  why  the  same  should  not  be  ad- 
judged forfeited  and  destroyed.  On  Sep- 
tember 7th  the  defendant  T.  F.  Foren  filed 
his  answer,  consisting  of  a  general  denial, 


and  demanded  an  immediate  trial  of  the  own- 
ership of  the  property.  One  Mike  Kirmeyer 
filed  his  lnterplea  and  answer,  and  asked 
the  court  therein  to  fix  a  time  for  a  trial  of 
the  property,  but  took  no  other  action  In 
the  case.  The  county  attorney  requested  a 
continuance  until  such  time  as  he  could  com- 
municate with  the  Attorney  General  and 
subpoena  the  witnesses,  which  request  was 
by  the  court  refused,  and  the  trial  ordered 
to  proceed.  The  county  attorney  thereupon 
offered  In  evidence  the  return  of  the  sheriff 
on  the  warrant  showing  the  schedule  of 
property  seized,  which  was:  "1  front  bar. 
1  back  bar.  2  dozen  glasses.  1  ice  box." 
The  defendant  offered  no  evidence,  and  there- 
upon the  court  rendered  a  judgment  finding; 
the  defendant  "not  guilty  as  charged,"  and 
ordered  the  property  returned  to  blm.  The 
Attorney  General  filed  a  motion  for  new  tri- 
al on  September  10,  1907,  which  was  by  the 
court  overruled.  Exceptions  were  duly  taken 
by  the  Attorney  General,  who  brings  the 
case  here  for  review. 

An  affidavit  of  the  Assistant  Attorney 
General  was  read  in  support  of  the  motion 
for  a  new  trial,  from  which  it  appeared  that, 
when  he  left  Leavenworth  on  the  21st  of 
August,  the  warrant  had  not  been  returned, 
and,  as  the  notice  could  not  then  be  issued, 
he  requested  the  clerk  of  the  court  to  fur- 
nish him  with  information  concerning  any 
proceedings  taken  In  the  case,  which,  the 
clerk  did  by  mailing  to  blm  on  the  29th  day 
of  August  a  statement  as  follows:  "Hon. 
F.  S.  Jackson,  Attorney  General,  Topeka, 
Kan.  Sir:  Pursuant  to  your  request  of  the 
28th,  I  herewith  submit  the  following  [omit- 
ting reference  to  the  other  cases  therein]: 
Case  No.  3806,  State  v.  T.  F.  Foren;  defend- 
ant arrested,  gave  bond,  property  seized  and 
notice  served.  •  *  * "  This  was  duly  re- 
ceived at  the  Attorney  General's  office,  and 
it  does  not  appear  that  any  further  inquiry 
concerning  the  notice  or  the  date  fixed  for 
answer  was  made  by  that  officer  or  his  as- 
sistant The  clerk  testified  on  the  hearing  of 
the  motion  that  after  mailing  this  statement 
he  called  up  the  Attorney  General's  office, 
and  asked  the  assistant  over  the  telephone 
If  it  was  what  was  wanted,  and  that  he  re- 
ceived an  answer  that  it  was  satisfactory. 

Upon  the  foregoing  facta  It  is  urged  that 
the  action  of  the  court  in  refusing  the  ap- 
plication of  the  county  attorney  to  postpone 
the  trial  to  a  later  date,  and  in  proceeding  to 
trial  on  the  answer  day,  was  an  abuse  of 
discretion.  The  statute  Is  as  follows: 
"Whenever  any  Intoxicating  liquor  or  other 
property  shall  be  seized  under  such  a  war- 
rant, whether  an  arrest  has  been  made  or 
not,  a  notice  shall  Issue  within  forty  eight 
hours  after  the  return  of  the  warrant,  in 
the  same  manner  as  a  summons,  directed  to 
the  defendant  or  defendants  In  such  action 
and  to  all  persons  claiming  any  interest  in 
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the  Intoxicating  liquors  or  other  property, 
and  fixing  a  time  and  place  at  which  all  per- 
sons claiming  any  interest  therein  may  ap- 
pear and  answer  the  complaint  made  against 
such  intoxicating  liquors  or  other  property, 
and  show  cause,  if  any  they  have,  why  the 
same  should  not  he  adjudged  forfeited  and 
ordered  destroyed.  Such  notice  shall  be 
served  upon  the  defendant  or  defendants  In 
the  action  In  the  same  manner  as  a  sum- 
mons. If  they  be  found  within  the  Jurisdic- 
tion of  the  court,  and  a  copy  thereof  shall 
also  be  posted  In  a  conspicuous  position  on 
the  place  where  such  property  was  seized. 
If  at  the  time  for  filing  answer  said  notice 
has  not  been  duly  served,  or  other  sufficient 
cause  appear,  the  time  for  answering  may 
be  by  the  court  extended,  and  such  other 
notice  Issued  as  will  supply  any  defect  In 
the  previous  notice  and  give  reasonable  time 
and  opportunity  for  all  persons  Interested  to 
appear  and  answer.  At  or  before  the  time 
fixed  by  notice,  any  person  claiming  an  In- 
terest In  the  Intoxicating  liquors  or  other 
property  seized  may  file  his  answer  in  writ- 
ing setting  up  his  claim  thereto,  and  shall 
thereupon  be  admitted  as  a  party  defendant 
to  the  proceedings  against  such  liquor  or- 
other  property.  The  complaint  or  informa- 
tion and  answer  or  answers  that  may  be 
filed  shall  be  the  only  pleadings  required; 
and  at  the  time  fixed  for  answer,  or  at  any 
other  time  then  to  be  fixed  by  the  court,  a 
trial  shall  be  had  in  a  summary  manner  be- 
fore the  court  of  the  allegations  of  the 
complaint  or  Information  against  the  liquors 
or  other  property  seized;  and  whether  any 
answer  shall  be  filed  or  not,  it  shall  be  the 
duty  of  the  county  attorney  to  appear  and 
adduce  evidence  In  support  of  such  allega- 
tions." Section  2495,  Gen.  St.  1901.  The 
prosecuting  officers  knew  that  a  notice  had 
been  issued,  and  that  some  date  had  been 
named  for  answer.  It  is  true  that  the  At- 
torney General  did  not  know  the  date,  but 
the  county  attorney  was  assisting  in  the  pros- 
ecution upon  the  Attorney  General's  direc- 
tion, and  it  must  be  presumed  that  he  knew 
the  fact;  but,  whether  known  to  the  prose- 
cuting officers  or  not.  It  was  a  matter  Inci- 
dent to  the  regular  progress  of  the  case  that 
could  have  been  ascertained  upon  Inquiry. 
The  fact  that  the  date  was  omitted  from  the 
statement  furnished  challenged  attention, 
and  naturally  suggested  further  Inquiry. 
The  statute  specifically  states  that  "at  the 
time  fixed  for  answer,  or  at  any  other  time 
then  to  be  fixed  by  the  court,  a  trial  shall 
be  had  In  a  summary  manner."  This  gives 
the  court  discretion  to  proceed  to  the  trial 
on  the  answer  day  ot  to  fix  a  later  date.  It 
Is  true  that  this  discretion  should  be  exercis- 
ed reasonably  In  accordance  with  the  rules 
of  orderly  procedure,  and  not  according  to 
the  mere  arbitrary  will  of  the  Judge.  Va- 
rious definitions  of  "Judicial  discretion"  have 
been  given  (4  Words  &  Phrases,  3855),  but 
tt  is  difficult.  If  not  Impossible,  to  precise- 
ly define  its  limitations.    Discretion  is  the 


freedom  to  act  according  to  one's  Judgment; 
and  Judicial  discretion  Implies  the  liberty 
to  act  as  a  Judge  should  act,  applying  the 
rules  and  analogies  of  the  law  to  the  facts 
found  after  weighing  and  examining  the  evi- 
dence, to  act  upon  fair  Judicial  considera- 
tion, and  not  arbitrarily.  When  so  acting 
in  a  matter  committed  to  the  discretion  of 
the  court  by  the  law,  the  Judgment  ought 
not  to  be  overruled  by  a  reviewing  court; 
for  to  do  so  would  be  to  deny  the  right  to 
exercise  the  discretion  given  by  the  law  it- 
self. By  the  mandate  of  the  statute  the 
court  was  directed  to  try  summarily  the  Is- 
sue arising  upon  the  information  and  the 
answer,  either  upon  the  day  fixed  for  an- 
swer or  at  any  other  time  to  be  fixed  by 
the  court.  The  time  of  trial  was  then  to  be 
determined  In  the  discretion  of  the  court. 
By  virtue  of  the  language  of  the  statute,  the 
parties  knew  that  the  trial  might  take  place 
on  the  answer  day  if  there  was  no  good 
reason,  either  In  the  condition  of  the  docket 
or  situation  of  the  parties  requiring  delay. 
No  reason  was  given  to  the  court  for  the 
failure  to  subpoena  witnesses  or  to  procure 
their  testimony.  The  abstract  filed  by  the 
state  says  that  the  county  attorney  "stated 
to  the  court  that  these  cases  had  been  pre- 
pared by  the  Attorney  General,  and  asked 
that  the  time  for  hearing  be  postponed  until 
the  Attorney  General  could  be  notified  and 
witnesses  procured."  No  reason  was  given 
why  these  steps  had  not  been  taken  before. 
Some  additional  reasons  are  given  In  the 
Attorney  General's  affidavit  read  on  the  mo- 
tion for  a  new  trial,  but  they  were  not  pre- 
sented when  the  application  for  delay  was 
made.  In  that  affidavit  it  is  stated  that  the 
Attorney  General  had  no  personal  knowledge 
of  the  date  fixed  for  answer,  and  that  the 
witnesses  did  not  reside  In  Leavenworth  coun- 
ty, and  that  he  was  taken  by  surprise.  Still 
no  reason  was  given  why  the  testimony  of 
the  witnesses  bad  not  been  taken,  or  an  at- 
tempt made  to  procure  their  attendance.  It 
will  be  noticed  that  the  statute  requires  the 
prosecuting  officer  to  appear  and  adduce  evi- 
dence in  support  of  the  allegations  that  the 
property  was  used  for  the  unlawful  pur- 
pose, whether  any  answer  Is  filed  or  not 
So  It  Is  not  necessary  to  wait  for  an  answer 
before  preparing  to  make  proof.  We  can- 
not say  that  the  court  abused  the  discretion 
given  to  It  In  ordering  the  trial  to  proceed 
upon  the  answer  day,  or  In  refusing  a  new 
trial,  although,  If  It  had  granted  the  delay 
asked,  no  error  would  have  been  committed, 
nor  Injustice  done. 

It  is  further  urged  that  upon  the  proof 
offered  by  the  county  attorney,  which  was 
the  return  showing  the  seizure  of  the  ar- 
ticles named,  a  prima  fade  case  was  made 
out,  and  that  the  order  to  return  the  prop- 
erty was  erroneous.  The  issue  arising  upon 
the  answer  was  upon  the  unlawful  use  of 
the  property.  This  was  affirmed  by  the  In- 
formation, and  denied  by  the  answer.  The 
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statute  makes  the  finding  of  Intoxicating  liq- 
uors in  the  possession  of  oue  not  authorized 
to  sell  the  same,  except  in  a  private  dwelling 
house,  prima  fade  evidence  that  they  are 
kept  for  sale  or  use  in  violation  of  law; 
also,  that  the  finding  of  a  place  fitted  up  with 
a  bar  or  counter  and  other  paraphernalia 
usually  connected  with  places  where  intox- 
icating liquors  are  sold  as  a  beverage,  and 
a  stamp  showing  payment  of  the  special 
revenue  tax  for  the  sale  of  intoxicating  liq- 
uor at  such  place,  prima  facie  evidence  that 
the  person  to  whom  the  stamp  was  Issued 
was  maintaining  a  common  nuisance.  The 
sheriff's  return,  however,  did  not  show  the 
facts  necessary  to  the  operation  of  this  stat- 
ute, and  failed  to  show  that  the  articles  seiz- 
ed were  used  in  maintaining  a  nuisance. 
The  judgment  included,  not  only  a  finding 
upon  the  particular  issue  tried,  but  also  that 
the  defendant  was  not  guilty,  and  other  mat- 
ters not  within  this  Issue,  but  this  is  sur- 
plusage, and  will  not  prevent  a  trial  of  the 
principal  Issue  In  the  orderly  course  of 
practice. 

The  order  directing  the  return  of  the  prop- 
erty seized  is  affirmed.  All  the  Justices  con- 
curring. 


GRIFFIN  v.  GESNER  et  al. 
(Supreme  Court  of  Kansas.   Oct  10,  1908.) 

1.  Elections  (j  153»)  —  Nomination  —  Con- 
test. 

Under  the  provisions  of  the  primary  election 
law,  enacted  at  the  special  session  of  the  Legis- 
lature held  In  the  year  1908  (Laws  Sp.  Sess. 
1908,  p.  71,  c.  54),  the  nomination  of  a  candi- 
date for  member  of  the  House  of  Representa- 
tives, in  a  district  comprising  a  single  county, 
may  be  contested  before  the  tribunal  created 
by  section  2703,  Gen.  St  1901. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  8  153.*] 

2.  Elections  (|  151*)— Nominations  —  Con- 
test. 

In  such  a  case  the  three  days'  time  allow- 
ed for  filing  objections  after  the  nomination  pa- 
pers have  been  lodged  with  the  proper  officer  be- 
gins to  run  from  the  filing  of  the  certified  deter- 
mination of  the  State  Board  of  Canvassers  with 
the  Secretary  of  State. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  §  151  .•] 

(Syllabus  by  the  Court.) 

Application  by  Samuel  Griffin  for  writ  of 
mandamus  against  William  Gesner  and  oth- 
ers. Writ  allowed. 

Troutman  ft  Stone,  S.  I.  Field,  and  G.  A. 
Martin,  for  plaintiff.  Noble  ft  Tincher,  for 
defendants. 

BTJRCH,  J.  At  the  primary  election  held 
on  August  4,  1908,  Samuel  Griffin  and  Wil- 
liam Gesner  were  rival  candidates  for  nomi- 
nation on  the  Republican  ticket  for  member 
of  the  House  of  Representatives  from  the 
representative  district  composed  of  Barber 


county.  On  the  face  of  the  returns  Gesner 
was  successful.  Griffin  undertook  to  Insti- 
tute a  contest  under  section  2703,  Gen.  St 
1901,  which  provides  that  objections  or  ques- 
tions, relating  to  nominations  for  officers  to 
be  elected  by  the  voters  of  a  county,  shall 
be  considered  by  the  county  clerk,  clerk  of 
the  district  court  and  county  attorney.  The 
officials  named  met  as  a  contest  court,  but 
declined  to  investigate  the  causes  for  con- 
test, and  this  proceeding  in  mandamus  was 
commenced  to  compel  them  to  do  so.  The 
case  Is  finally  submitted  upon  a  motion  to 
quash  the  alternative  writ  which  raises 
two  questions:  Has  the  contest  court,  organ- 
ized as  stated,  jurisdiction  of  the  controversy, 
and  If  so,  was  It  incumbent  upon  the  con- 
testor  to  make  his  objections  to  the  nomina- 
tion of  the  contest ee  within  three  days  fol- 
lowing the  determination  of  the  result  of 
the  election  by  the  county  board  of  can- 
vassers? 

Section  10  of  the  new  primary  election 
law,  which  constitutes  chapter  54,  p.  71. 
Laws  Sp.  Sess.  1908,  reads  In  part  as  fol- 
lows: 

"Sec  10.  Conduct  of  Primary.  (1)  The 
provisions  of  existing  statutes  concerning  elec- 
tions and  any  amendment  now  or  hereafter 
made  thereto,  so  far  as  they  are  not  incon- 
sistent with  the  provisions  of  this  act,  shall 
apply  to  the  primaries  provided  for  In  this 
act,  and  the  following  statutes  shall  apply  to 
the  subjects  indicated,  the  intent  of  this  act 
being  to  place  the  primary  under  the  regula- 
tions and  protection  of  the  laws  In  force  as 
to  elections.  As  to  county  canvass  of  re- 
turns, chapter  36,  Laws  of  1868,  being  para- 
graphs 2587,  2588,  2589,  2590.  2501,  2592. 
General  Statutes  of  1901;  as  to  state  can- 
vass of  returns,  chapter  36,  Laws  of  1868, 
being  paragraphs  2593,  2594,  2595,  2596,  2597 
and  2598,  General  Statutes  of  1901.  As  to 
contests,  article  6,  chapter  36,  and  para- 
graph 830,  of  the  General  Statutes  of  1901. 
Provided,  that  all  the  powers  and  duties 
conferred  and  Imposed  by  the  laws  of  this 
state  upon  commissioners  of  elections,  regis- 
tration officers,  judges  and  clerks  of  election, 
canvassing  boards  and  all  other  public  offi- 
cials In  connection  with  general  elections  ore 
in  every  detail  and  particular  conferred  and 
Imposed  upon  each  and  all  such  officers  in 
connection  with  the  primary  elections  con- 
ducted under  the  provisions  of  this  act" 

Legislation,  by  reference  to  other  acts, 
sometimes  produces  decidedly  crude  statutes, 
and  frequently  occasions  confusion  and  un- 
certainty in  the  law.  Such  legislation  Is  pro- 
hibited by  the  Constitutions  of  some  of  the 
states,  but  the  method  is  not  entirely  con- 
demned by  the  Constitution  of  this  state. 
Wichita  v.  Telephone  Co.,  70  Kan.  441,  447. 
78  Pac.  886.  When  the  references  are  as 
blind  as  they  are  In  the  primary  election  law, 
it  becomes  a  very  difficult  and  perplexing 


•For  other  oases  sea  same  topic  and  section  NUMBER  la  Deo.  *  Am.  Diss.  1907  to  data,  St  Reporter  Indexes 


Digitized  by 


Google 


Kan.) 


GRIFFIN  v.  GESNER. 


795 


thing  for  the  people,  for  public  officials,  and 
for  the  courts  to  know  what  the  statutory 
provisions  are  upon  the  subjects  involved. 
In  dealing  with  the  subject  of  contests,  the 
statute  quoted  simply  gorges  article  6  of 
chapter  36  of  the  General  Statutes  of  1901. 
The  most  cursory  consideration  of  this  ar- 
ticle reveals  Its  general  Inadaptability  to 
contests  arising  under  the  primary  election 
law;  but,  so  far  as  controversies  like  this 
are  concerned,  it  is  absolutely  unworkable, 
unless  there  should  be  a  timely  session  of  the 
Legislature,  because  It  provides  that  contests 
relating  to  membership  in  the  House  of  Rep- 
resentatives are  to  be  tried  by  that  body. 

On  behalf  of  the  defendants  it  Is  urged 
that,  the  subject  of  contests  having  been  cov- 
ered by  an  express  provision  of  the  primary 
election  law,  and  that  provision  being  useless, 
further  endeavor  toward  a  contest  should 
cease.  The  express  reference  in  the  statute 
to  contests  puts  It  beyond  well  founded  con- 
tradiction that  the  Legislature  intended  there 
should  be  a  statutory  remedy  of  that  char- 
acter. Whether  fairness  and  Justice  require 
that  there  should  be  an  opportunity  to  test 
the  validity  of  a  primary  nomination  in  this 
•way,  and  what  course  the  courts  themselves 
might  pursue  if  no  statutory  procedure  were 
prescribed,  need  not  engage  attention.  In 
order  that  the  will  of  the  people  may  pre- 
vail, the  Legislature  has  clearly  indicated 
its  purpose  that  the  formal  returns  of  the 
result  of  a  primary  election  which  do  not  cor- 
rectly exhibit  the  expression  of  that  will 
may  be  overridden  by  means  of  a  contest 
Finding  a  contest  code  on  the  statute  book, 
the  Legislature  adopted  it,  but  did  not  stop 
there.  Both  before  and  after  the  reference 
In  section  10  to  article  6,  c  86,  Gen.  St 
1001,  there  are  clear  statements  that  all  ex- 
isting laws,  applicable  to  the  subject  of  gen- 
eral elections,  are  brought  to  bear  upon  the 
subject  of  primary  elections,  so  far  as  they 
are  consistent  with  the  primary  election  law. 
These  statements  are  as  explicit  and  as  man- 
datory as  those  adopting  the  article  just  re- 
ferred to,  and  the  court  is  bound  to  search 
all  the  statute  books  for  general  election  laws 
which  may  be  adapted  to  the  fulfillment  of 
the  uses  and  purposes  of  the  primary  elec- 
tion law. 

The  matter  of  bringing  upon  the  official 
ballot  the  names  of  the  persons  to  be  voted 
for  is,  of  course,  a  subject  of  paramount  im- 
portance under  the  election  laws.  The  act 
known  as  the  "Australian  Ballot  Law" 
{chapter  86,  art  9,  Gen.  St  1901)  deals  with 
the  subject.  The  primary  election  law  sub- 
jects certain  matters  to  the  regulations  con- 
tained in  parts  of  this  article.  Other  parts 
govern  subjects  referred  to  In  the  primary 
election  law,  and  still  others  concern  impor- 
tant matters  which  must  arise  and  must  be 
disposed  of  the  same  as  before  the  primary 
election  law  was  enacted.  None  of  the  pro- 
visions of  mis  article  is  expressly  repealed 
by  the  primary  election  law,  and  under  the 


well-settled  canons  of  construction  none  of 
them  consistent  with  that  law  is  impliedly 
repealed,  even  If  they  had  not  been  expressly 
adopted  by  and  incorporated  into  that  law. 
Everything  is  saved  that  can  be  utilized  In 
meeting  exigencies  arising  In  the  accomplish- 
ment of  the  purposes  of  the  primary  election 
law.  The  Australian  ballot  law  contains  the 
provision  which  was  invoked  by  the  plain- 
tiff In  his  effort  to  contest  bis  opponent's 
nomination,  and  which  reads  as  follows: 
"The  certificate  of  nomination  and  nomina- 
tion papers  being  so  filed,  and  being  in  ap- 
parent conformity  with  this  act  shall  be 
deemed  to  be  valid,  unless  objection  thereto 
is  duly  made  in  writing  within  three  days 
from  the  date  said  papers  are  filed  with  the 
proper  officers.  Such  objections  or  other 
questions  arising  in  relation  thereto,  in  the 
case  of  nominations  of  state  officers  or  of- 
ficers to  be  elected  by  the  voters  of  a  divi- 
sion less  than  a  state  and  greater  than  a 
county,  shall  be  considered  by  the  Secretary 
of  State,  Auditor  of  State,  and  Attorney 
General,  and  a  decision  of  a  majority  of 
these  officers  shall  be  final.  Such  objections 
or  questions  arising  in  the  case  of  nomina- 
tions for  officers  to  be  elected  by  the  voters 
of  a  county  or  township  shall  be  considered 
by  the  county  clerk,  clerk  of  the  district 
court,  and  county  attorney ;  and  the  decision 
of  a  majority  of  said  officers  shall  be  final." 
Section  2703,  Gen.  St  1901. 

The  adaptability  of  this  section  to  the 
plaintiff's  needs  manifestly  depends  upon 
what  Is  meant  by  a  certificate  of  nomination 
or  nomination  papers,  and  their  filing  with 
some  proper  officer.  Primary  elections  were 
recognized  as  lawful  methods  of  nominating 
candidates  for  office  before  the  new  law  be- 
came effective.  See  chapter  115,  p.  194, 
Laws  1891.  The  Australian  ballot  law  is 
framed  In  accordance  with  this  fact  Omit- 
ting portions  plainly  rendered  ineffectual  by 
the  new  law,  sections  2696  and  2697,  Gen. 
St  1901,  contain  the  following  provisions 
pertinent  to  this  controversy: 

"Sec.  2696.  All  nominations  made  by  po- 
litical parties  shall  be  known  and  designated 
as  *party  nominations,'  and  the  certificate 
by  which  such  nominations  are  certified  shall 
be  known  and  designated  as  'party  certifi- 
cates of  nomination.'  Party  nominations  of 
candidates  for  public  office  can  be  made  only 
by   a   •   •   •  primary   election.   *  •  • 

"Sec  2697.  Any  political  party  having  a 
state  or  national  organization,  by  means  of  a 

•  •  •  primary  election  •  •  •  may,  for 
the  state  or  municipality,  or  any  lawfully 
organized  portion  of  either,  for  which  such 

*  *  •  primary  election  •  •  *  is  held, 
nominate  one  person  for  each  office  that  Is  to 
be  filled  therein  at  the  next  ensuing  election, 
and,  *  *  *  file  a  certificate  of  such  nomi- 
nation so  made.  •  •  •  Where  such  nom- 
inations are  made  by  primary  election,  the 
certificate  shall  be  signed  by  the  members  of 
the  board  of  canvassers  to  which  the  returns 
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of  such  primary  election  are  made.   *   •   •  H 

Section  2698  relates  to  "Independent  nomi- 
nations," distinguishes  them  from  "party 
nominations"  as  defined  in  section  2690,  and 
provides  for  the  filing  of  "Independent  cer- 
tificates of  nomination."  Section  2  of  the 
primary  election  law  allows  Independent 
nominations  to  be  made  by  nomination  pa- 
pers, signed  and  filed  as  provided  by  existing 
statutes.  Section  2G08  is,  of  course,  one  of 
these  statutes,  and  its  meaning  would  not  be 
clear  unless  read  with  sections  2698  and 
2697.  The  very  purpose  of  the  primary  elec- 
tion law  is  to  regulate  the  organization  and 
government  of  political  parties  and  to  regu- 
late party  nominations  to  office.  Therefore, 
under  the  rule  of  construction  adopted,  the 
portions  of  section  2696  and  2697  quoted 
above  are  still  the  law,  if  anything  can  be 
found  in  the  primary  election  law  fairly  anal- 
ogous to  a  certificate  of  nomination  signed 
by  the  members  of  a  board  of  canvassers  to 
which  the  returns  of  a  primary  election  are 
made  and  filed  with  some  proper  officer. 

As  shown  by  the  quotations  from  it,  sec- 
tion 10  of  the  primary  election  law  adopts 
the  provisions  of  the  general  election  law 
with  reference  to  the  county  and  state  can- 
vass of  election  returns.  Sections  13  and  14 
duplicate  the  work  of  adoption,  as  appears 
by  the  following  extracts: 

"Sec.  13.  Canvass  of  Votes  and  Returns. 
(1)  The  canvass  of  votes  cast  shall,  except 
as  herein  otherwise  provided,  be  made  in  the 
same  manner  and  by  the  same  officers  as  the 
canvass  of  an  election.  •  *  •  (3)  The 
county  canvass  of  the  returns  of  a  primary 
shall  be  made  by  the  officers  and  in  the 
same  manner  provided  in  section  10  of  this 
act.   •   •  • 

'•Sec.  14.  State  Board  of  Canvassers.  (1) 
The  State  Board  of  Canvassers  provided  to 
canvass  the  returns  of  a  November  election 
shall  constitute  the  State  Board  of  Canvas- 
sers of  the  primaries  held  under  the  provi- 
sions of  this  act  and  all  the  provisions  of 
section  10  of  this  act,  and  of  all  existing  stat- 
utes, and  any  amendments  now  or  hereafter 
made  thereto,  relating  to  the  canvass  of  the 
return  of  the  November  election,  shall,  as  far 
as  applicable,  apply  to  the  canvass,  return 
and  certification  to  the  Secretary  of  State  of 
such  primary.  *  *  *  (2)  As  soon  as  the 
state  canvass  of  a  primary  shall  be  complet- 
ed, the  Secretary  of  State  shall  publish  in 
the  official  state  paper  a  certified  statement 
of  the  result  of  such  primary  as  to  candi- 
dates for  state  officers.  United  States  senator, 
representatives  in  Congress,  state  senators 
and  state  representatives,  and  all  candidates 
whose  districts  extend  beyond  the  limits  of 
a  single  county." 

The  ultimate  question,  therefore,  is  wheth- 
er the  general  election  law  provides  for  any- 
thing corresponding  to  a  certificate  of  nomi- 
nation like  that  contemplated  by  soctlons 
2697  and  2703.  The  answer  is  to  be  found  in 
sections  2587  to  2598,  Inclusive,  Gen.  St  1901, 


which  need  be  referred  to  only  so  far  as  mem- 
bers of  the  House  of  Representatives  are  con- 
cerned. The  county  board  of  canvassers 
opens  the  precinct  returns,  and  determines 
who  has  received  the  greatest  number  of 
votes.  This  determination  is  reduced  to 
writing,  signed  by  the  members  of  the  board, 
and  attested  by  the  clerk,  and  then  is  attach- 
ed to  an  abstract  of  all  the  votes  cast  (sec- 
tion 2587),  which  the  county  clerk  is  requir- 
ed to  make,  certify,  and  file  in  his  office  (sec- 
tion 2590).  A  copy  of  this  abstract  is  then 
forwarded  to  the  Secretary  of  State  (section 
2590),  who  opens  it,  files  it,  and  records  it 
(section  2594).  Sections  2596  and  2598  then 
provide  as  follows,  modifications  to  meet 
the  requirements  of  the  primary  election  law 
being  indicated  by  words  in  brackets: 

"For  the  purpose  of  canvassing  the  result 
of  [primary]  elections  the  State  Board  of 
Canvassers  shall  meet  at  the  office  of  the 
Secretary  of  State  [at  ten  o'clock  a.  m.  on  the 
third  Tuesday  of  August,  1908,  and  biennial- 
ly thereafter]  when  they  shall,  upon  the  cer- 
tified abstracts  on  file  in  the  office  of  Secre- 
tary of  State  proceed  to  examine  and  make 
statement  of  the  whole  number  of  votes 
given  at  any  such  election  for  state  officer*, 
justices  of  the  supreme  and  judges  of  the  dis- 
trict courts,  the  members  of  the  senate  and 
House  of  Representatives,  representatives  in 
Congress,  and  electors  of  president  and  vice 
president  of  the  United  States,  or  for  bo  many 
of  said  officers  as  may  have  been  voted  for 
at  such  election,  which  statement  shall  show 
the  names  of  the  persons  to  whom  such  votes 
shall  have  been  given  for  either  of  the  said 
officers,  and  the  whole  number  given  to  each, 
distinguishing  the  several  districts  and  coun- 
ties in  which  they  were  given;  they  shall 
certify  such  statements  to  be  correct,  and 
subscribe  their  names  thereto,  and  they  shall 
thereupon  determine  what  persons  have  been 
by  the  greatest  number  of  votes  duly  [nomi- 
nated] to  such  offices,  or  either  of  them,  and 
shall  indorse  and  subscribe  on  such  state- 
ments a  certificate  of  such  determination, 
and  •  •  •  deliver  them  to  the  Secretary 
of  State. 

"The  Secretary  of  State  shall  record  in  his 
office,  in  a  book  to  be  kept  by  him  for  that 
purpose,  each  certified  statement  and  deter- 
mination as  made  by  the  Board  of  State  Can- 
vassers, and  shall  without  delay  make  out 
and  transmit,  to  each  of  the  persons  thereby 
declared  to  be  [nominated]  a  certificate  of  his 
[nomination],  certified  by  him  under  his  seal 
of  office;  and  he  shall  also  forthwith  cause 
a  copy  of  such  certified  statement  and  de- 
termination to  be  published  in  a  newspaper 
published  at  the  seat  of  government" 

It  requires  no  argument  to  demonstrate 
that  the  certificate  determining  who  has  been, 
by  the  greatest  number  of  votes,  duly  nomi- 
nated, Indorsed  in  writing  on  the  statement 
of  the  result  of  the  canvass,  and  subscribed 
by  the  members  of  the  board  of  canvassers, 
is  the  full  equivalent  of  a  certificate  of  noml- 
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nation  by  primary  election  under  section  2697, 
and  that  ltg  delivery  to  the  Secretary  of  State 
Is  a  filing  with  a  proper  officer  under  section 
2703.  It  Is  true  that  under  the  old  law  the 
persons  signing  such  a  certificate  attached  to 
It  an  oath  that  the  statements  made  therein 
were  true,  to  the  best  of  their  knowledge  and 
belief.  Primary  elections  were  then  volun- 
tary affairs  with  the  various  political  parties 
of  the  state,  and  the  statutory  guaranties  of 
a  fair  election,  including  this  oath,  were  not 
numerous.  Now  that  the  whole  machinery 
of  the  election  is  placed  in  the  hands  of  regu- 
larly elected  and  qualified  public  officers,  an 
official  certificate  is  certainly  as  much  of  a 
safeguard  as  the  oath  of  a  volunteer  parti- 
san, and  the  requirement  of  an  oath  may  be 
considered  as  superseded  by  the  express 
adoption  of  the  official  canvass  law.  The 
phrase  in  section  2697  "the  board  of  canvas- 
sers to  which  the  returns  of  such  primary 
election  are  made"  is  to  be  interpreted  In  the 
light  of  the  conditions  to  which  the  old  law 
applied,  and  the  radical  changes  wrought  by 
the  new  law.  In  each  case  the  board  having 
final  authority  to  declare  the  result  of  the 
election  was  intended.  This  board  is  the 
State  Board  of  Canvassers  so  far  as  mem- 
bers of  the  House  of  Representatives  are 
concerned. 

The  point  is  made  that  subdivision  4  of 
section  13  of  the  primary  election  law  re- 
quires the  county  canvassers  to  make  a  du- 
plicate return  of  the  canvass  of  the  votes  for 
candidates  not  voted  for  wholly  within  the 
limits  of  a  county,  a  copy  of  which  the  coun- 
ty clerk  must  send  to  the  Secretary  of  State 
by  registered  mail,  while  nothing  of  the  kind 
was  Inserted  relative  to  members  of  the  Leg- 
islature whose  districts  comprise  only  a  sin- 
gle county;  the  argument  being  that  the  sub- 
ject of  returns  to  the  State  Board  of  Can- 
vassers relating  to  some  offices,  having  been 
adverted  to,  no  others  are  to  be  made.  The 
argument  Is  answered  by  the  statute  Itself. 
According  to  the  opening  sentence  of  section 
13  and  other  of  its  provisions  the  general 
election  law  stands,  except  as  otherwise  pro- 
vided, so  that  the  rule  of  expresslo  unius, 
etc.,  does  not  control. 

It  is  contended  that  the  contest  court  creat- 
ed by  section  2703  was  never  concerned  with 
anything  except  matters  relating  to  the 
preparation  of  ballots  preliminary  to  an  elec- 
tion, and  that  it  was  never  designed  to  try 
a  contest  over  the  result  of  an  election.  It  Is 
conceded  that  the  section  is  unrepealed,  and 
that  the  court  provided  for  may  still  be  uti- 
lized for  the  determination  of  questions  re- 
lating to  nomination  papers,  like  party  peti- 
tions and  Independent  certificates  of  nomina- 
tion, but  it  is  said  that  the  functions  of  the 
contest  court  originally  ceased  with  the  final 
construction  of  the  ballot  to  be  voted  at  the 
election  for  which  it  was  prepared.  This  ar- 
gument overlooks  the  fact  that  the  ballot  in- 


volved was  always  the  ballot  to  be  used  in 
the  November  election,  and  that  one  of  the 
preliminaries  to  the  preparation  of  that  bal- 
lot might,  under  the  old  law,  be  a  party  nomi- 
nation, made  through  the  medium  of  a  pri- 
mary election.  The  old  primary  law  was 
very  meager,  but  It  did  contemplate  primary 
elections,  and  provided  for  certificates  of 
nomination  to  be  signed  by  the  members  of 
the  boards  of  canvassers  to  which  the  returns 
of  the  primary  were  made.  There  can  be  no 
doubt  that  formerly,  upon  proper  objection 
being  duly  made,  matters  affecting  the  integ- 
rity of  such  a  certificate  of  nomination  could 
be  investigated  and  decided  by  this  contest 
court.  The  new  primary  law,  elaborate, 
state  wide,  and  compulsory,  Is  merely  a  sub- 
stitute for  the  old,  and  the  functions  of  the 
contest  court,  which,  in  the  preparation  of 
the  new  law,  the  Legislature  saw  fit  to  allow 
to  stand,  are  precisely  the  same  as  they  were 
before. 

It  follows  from  what  has  been  said  that  the 
three  days'  time  allowed  for  filing  objections 
to  a  nomination  after  the  papers  have  been 
lodged  with  the  proper  officer  begins  to  run, 
in  the  case  of  a  member  of  the  House  of  Rep- 
resentatives, from  the  filing  of  the  certified 
determination  of  the  State  Board  of  Canvas- 
sers with  the  Secretary  of  State. 

The  peremptory  writ  is  allowed.  All  the 
Justices  concurring. 


KIRK  et  al.  v.  ANDREW. 
(Supreme  Court  of  Kansas.  Oct  10,  1906.) 

1.  Limitation  of  Actions  (J  25*). 

In  an  action  to  recover  upon  a  promissory 
note,  and  a  mortgage  given  to  secure  the  pay- 
ment thereof,  the  limitation  of  time  for  bringing 
the  action  is  prescribed  by  section  4446,  Gen. 
St.  1901,  and  section  4444  is  not  applicable 
thereto. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  |  26.*] 

2.  Limitation  ot  Actions  (|  168*)— Bab  op 
Sicuritt  as  Affecting  Debt. 

In  such  action,  the  same  limitation  applies 
to  each  branch  of  the  case,  and  if  the  action  is 
maintainable  upon  the  note,  it  is  maintainable 
upon  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  !  654 ;  Dec.  Dig.  8  168.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
J.  H.  Reeder,  Judge. 

Action  by  J.  H.  Andrew  against  Perry  T. 
Kirk  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

John  B.  Ennl8,  for  plaintiffs  in  error. 
Arch  L.  Taylor,  for  defendant  in  error. 

SMITH,  J.  Andrew  brought  this  action 
in  the  district  court  of  Logan  county  for 
Judgment  against  the  Kirks  on  a  promissory 
note,  and  to  foreclose  a  mortgage  on  real  es- 
tate given  to  secure  the  payment  thereof. 
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The  petition  contained  copies  of  the  note  and 
mortgage,  and  prayed  for  personal  judgment 
on  the  note,  and  for  foreclosure  of  the  mort- 
gage. It  showed  on  Its  face  that  the  note1 
had  become  due,  and  the  conditions  of  the 
mortgage  had  been  broken,  more  than  five 
years  before  the  commencement  of  the  ac- 
tion. No  facts  were  alleged  therein  to  toll 
the  running  of  the  statute  of  limitations.  On 
affidavit  that  service  of  summons  could  not 
be  made  within  the  state  upon  the  defend- 
ants, proper  service  was  made  by  publica- 
tion. The  defendants  answered  by  general 
denial,  and  that  the  action  was  barred  by 
the  statute  of  limitations.  The  plaintiff  In 
reply  alleged  that  after  the  execution  of  the 
note  and  mortgage,  and  before  the  maturity 
thereof,  the  defendants  had  removed  from  the 
state  of  Kansas,  and  had  at  all  times  since 
been  absent  therefrom.  Upon  the  production 
of  a  witness  by  plaintiff  to  prove  the  allega- 
tions of  the  reply  the  defendants  objected 
to  the  introduction  of  any  evidence,  on  the 
ground  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
objection  was  overruled,  the  evidence  was  in- 
troduced, and  personal  judgment  was  render- 
ed against  the  defendants  for  the  amount  of 
principal  and  Interest  upon  the  note,  and  a 
decree  of  foreclosure  was  entered.  The  plaln- 
tlfTs  in  error  ask  that  the  judgment  be  re- 
versed (1)  for  error  in  overruling  the  objec- 
tion to  evidence;  (2)  because  the  evidence  In- 
troduced was  insufficient  to  prove  the  facts 
set  out  In  reply.  Neither  ground  of  error 
is  tenable.  The  petition  was  defective,  prob- 
ably demurrable,  in  that,  while  it  showed 
that  the  time  limit  provided  by  the  statute 
had  elapsed,  it  failed  to  state  the  exceptional 
fact  which  tolled  the  running  of  the  statute. 
Had  a  demurrer  been  filed  and  sustained 
thereto,  the  plaintiff  could  have  amended  his 
petition  and  supplied  the  wanting  facts.  The 
question  being  Instead  raised  by  answer, 
these  facts  were  supplied  in  the  reply.  The 
reply  was  in  no  sense  repugnant  to  any  al- 
legation in  the  petition,  and  it  stated  no  new 
cause  of  action.  Its  allegations  were  in  aid 
of  the  petition— a  confession  and  avoidance,  a 
practice  universally  approved. 

The  plaintiffs  in  error  insist  that  section 
4444,  Gen.  St  1901,  provides  the  limitation 
applicable  to  this  action.  That  section  ap- 
plies to  actions  for  the  recovery  of  real 
property,  or  for  the  determination  of  any  ad- 
verse interest  therein,  and  not  to  an  action 
for  the  recovery  of  money,  as  in  this  case. 
The  determination  of  adverse  interests  in  the 
mortgaged  premises  Is  mainly  for  the  pur- 
pose of  determining  what  rights  in  and  to 
the  same  may  be  sold  in  the  proceeding.  If 
judgment  be  rendered  for  an  amount  due  up- 
on the  note,  the  Interest  of  the  mortgagor 
is.  by  the  decree,  ordered  to  be  sold  for  the 
purpose  of  paying  the  judgment.  The  note, 
and  not  the  mortgage,  is  the  evidence  of 


the  Indebtedness  and  characterizes  the  action. 
Section  4446,  Gen.  St  1901,  provides  the 
limitation  applicable  thereto,  and  the  limita- 
tion of  time  therein  prescribed  is  subject  to 
extension,  as  provided  in  section  4449,  Gen. 
St.  1901.  Again,  it  is  urged  that  the  reason 
for  extending  the  time  for  bringing  an  ac- 
tion, as  provided  In  section  4449,  is  that  ab- 
sence from  the  state  during  the  continuance 
thereof  renders  personal  service  of  a  sum- 
mons Impossible;  that,  as  to  the  foreclosure 
of  the  mortgage,  persona]  service  was  not 
requisite,  but  the  proceeding  could  have  been 
maintained  on  service  by  publication  at  any 
time  after  the  conditions  thereof  were  bro- 
ken, hence  the  running  of  the  statute  was  not 
interrupted.  This  reasoning  is  unsound.  The 
mortgage  is  Incident  to  the  note,  and  Is  se- 
curity for  Its  payment.  So  long  as  an  action 
may  be  maintained  upon  the  note,  It  can  also 
be  maintained  upon  the  mortgage.  Schmuc- 
ker  v.  Sibert  18  Kan.  104,  26  Am.  Rep.  765: 
Perry  v.  Horack,  68  Kan.  88,  64  Pac.  990,  SS 
Am.  St.  Rep.  225;  Jackson  v.  Longwell,  63 
Kan.  93,  64  Pac  991;  Skinner  v.  Moore,  64 
Kan.  360,  67  Pac.  827,  91  Am.  St.  Rep.  244; 
Puller  v.  McMahan,  64  Kan.  441,  67  Pac  828. 

Hogaboom  v.  Flower,  67  Kan.  41,  72  Pac. 
647,  cited  by  plaintiffs  in  error,  is  not  in 
point  No  action  in  that  case  upon  the  note 
was  joined  with  the  action  to  foreclose  the 
mortgage. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


McBRIAN  v.  NATION,  Auditor. 
(Supreme  Court  of  Kansas.  Oct  10,  1908.) 

1.  Officers  (§  99»)— Compensation— Holding 
Mobe  than  One  Office. 

By  the  provisions  of  section  7046,  Gen.  St. 
1901,  the  chaplain  of  the  state  penitentiary  is 
required  to  devote  his  whole  time  to  the  per- 
formance of  bis  official  duties,  and  cannot  per- 
form other  service  and  receive  compensation 
therefor  from  the  state  in  addition  to  his  sal- 
ary as  chaplain. 

I.  Note.— For  other  Officers,  Cant, 

f.  |  145;  Dec.  Dig.  f  99.*] 

2.  Prisons  (J  8*)— Chaplain— Compensation. 

The  warden  and  board  of  directors  of  the 
penitentiary  employed  the  chaplain  to  superin- 
tend a  prison  school,  agreeing  to  pay  the  sum 
of  $30  a  month  therefor  in  addition  to  his  sal- 
ary as  chaplain.  The  service  was  rendered. 
The  State  Auditor  refused  to  allow  a  claim  for 
such  services.  Held,  that  this  court  cannot 
compel  the  allowance  of  such  claim  by  a  writ 
of  mandamus. 

[Ed.  Note.— For  other  cases,  see  Prisons,  Dec 
Dig.  §  8.*] 

(Syllabus  by  the  Court.) 

3.  Wobds  and  Ph&ases— "Whole  Too." 

A  provision  of  a  statute  requiring  an  officer 
io  devote  his  "whole  time"  to  his  official  duties, 
means  "all  his  time."  It  is  not  meant  that  he 
shall  at  all  times  be  engaged  in  the  performance 


[Ed. 
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of  some  work  incident  to  bis  office,  but  that  be 
Bball  not  engage  in  any  other  employment. 
[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
-  Dig.  1 176;  Dec.  Dig.  1 110.*] 

Application  of  J.  D.  McBrian  for  a  writ 
of  mandamus  against  James  M.  Nation,  Au- 
ditor of  the  State.   Writ  denied. 

J.  D.  McBrian,  for  plaintiff.  F.  8.  Jack- 
son, Atty.  Gen.,  and  J.  8.  Dawson,  for  de- 
fendant 

GRAVES,  J.  J.  D.  McBrian,  the  plaintiff, 
is  chaplain  of  the  state  penitentiary.  The 
defendant  is  Auditor  of  the  state.  The  war- 
den and  board  of  directors  of  the  peniten- 
tiary employed  the  plaintiff  to  superintend 
a  prison  school  for  $30  a  month  in  addition 
to  his  salary  as  chaplain.  Plaintiff  per- 
formed these  services  from  November  4,  1907, 
to  March  18,  1908,  and  was  paid  therefor, 
except  the  sum  of  $18.  This  last  amount  the 
State  Auditor  refused  to  allow,  and  declined 
to  Issue  a  warrant  upon  the  Treasurer  there- 
for. Thereupon  the  plaintiff  commenced  this 
action  in  this  court  praying  that  a  writ  of 
mandamus  be  allowed  to  compel  the  Auditor 
to  perform  such  official  act 

The  case  is  submitted  upon  the  pleadings 
and  certain  facts  conceded  to  be  true,  from 
which  It  appears  that  the  plaintiff,  at  the 
time  the  services  in  question  were  rendered, 
was  the  regular  chaplain  of  the  state  peni- 
tentiary, and  holding  such  office  under  the 
provisions  of  law  relating  thereto,  and  re- 
ceiving the  salary  provided  thereby.  These 
statutes,  so  far  as  material  to  the  question 
in  controversy,  are  sections  7029,  7040,  Gen. 
St.  1901,  which  read: 

"The  officers  of  the  penitentiary  shall  con- 
sist of  one  warden,  who  shall  reside  at  the 
penitentiary,  one  clerk,  one  physician  and 
surgeon,  one  chaplain,  one  deputy  warden, 
and  such  keepers  as  the  warden  and  direct- 
ors shall  deem  to  be  requisite.  No  other 
person  except  convicts  shall  be  boarded  at 
the  penitentiary." 

"The  chaplain  shall  have  charge  of  the 
spiritual  wants  and  condition  of  the  convicts. 
He  shall  preach  to  the  convicts  at  least  once 
every  Sabbath  himself,  unless  prevented  by 
sickness,  in  which  case  he  shall  furnish  a 
regularly  ordained  preacher.  He  shall  be  the 
librarian  of  the  penitentiary,  and  shall  have 
charge  of  the  books  and  the  distribution  and 
management  thereof,  and  shall  devote  hie 
whole  time  to  the  Intellectual  and  moral  im- 
provement of  the  convicts." 

By  chapter  20,  p.  88,  Laws  1907,  appropria- 
tions were  made  for  the  maintenance  of  the 
state  penitentiary,  and  among  the  items  in 
the  schedule  were  the  following:  "Chaplain 
for  1908,  $1,000;  1909,  $1,000.  •  *  •  Pris- 
on school  and  library,  1908,  $2,000;  1909, 
$2,000." 

It  does  not  appear  that  a  school  had  been 
established  at  the  prison  prior  to  this  ap- 


propriation, and  no  provisions  were  made 
directing  bow  the  sum  appropriated  shsuld 
be  used.  The  warden  and  the  board  of  di- 
rectors organized  a  night  school  and  employ- 
ed the  chaplain  to  superintend  it  as  before 
stated.  The  Auditor  declined  to  allow  the 
claim  for  the  services  rendered  by  the  chap- 
lain as  superintendent  of  the  school,  for  the 
reason  that  the  law  required  his  whole  time 
to  be  devoted  to  his  duties  as  chaplain,  and 
his  salary  was  fixed  as  full  compensation 
therefor.  The  words,  "shall  devote  his  whole 
time  to  the  intellectual  and  moral  improve- 
ment of  the  convicts,"  are  claimed  to  Justify 
this  conclusion.  The  chaplain  Insists  that 
the  services  rendered  by  him  as  superintend- 
ent of  the  school  were  not  such  as  were  con- 
templated by  the  statute  which  created  the 
office  of  chaplain  and  prescribed  the  duties 
thereof;  that  they  were  rendered  after  night, 
when  his  official  labors  had  ended  for  the 
day,  and,  therefore,  no  reasonable  objection 
could  exist  to  his  being  employed  and  paid 
for  such  service  the  same  as  a  person  not 
otherwise  employed  by  the  state.  We  think 
the  language  of  the  statute  relied  upon  by 
the  Auditor  was  used  for  a  purpose  which 
should  be  fully  recognized  and  strictly  en- 
forced. It  seems  clear  that  by  this  lan- 
guage, it  was  intended  to  secure  the  undi- 
vided care  and  attention  of  the  chaplain  in 
the  performance  of  his  official  duties.  It 
is  conceded  by  the  plaintiff  that  the  service 
in  controversy  is  Independent  and  outside  of 
his  duties  as  chaplain.  It  follows,  therefore, 
that  be  might  have  been  employed  in  per- 
forming some  part  of  his  official  work  when 
engaged  in  this  outside  service.  If  he  may 
be  permitted  to  perform  this  extra  service, 
and  receive  additional  compensation  therefor, 
there  will  be  no  certain  and  adequate  stan- 
dard by  which  to  determine  when  the  per- 
formance of  extra  work  is  of  sufficient  mag- 
nitude to  become  a  violation  of  the  statute. 

It  seems  that  the  full  purpose  of  this  stat- 
ute can  only  be  secured  by  construing  the 
statute  strictly,  and  holding  that  the  words 
"his  whole  time"  mean  "all"  his  time  The 
state  pays  the  chaplain  $1,000  per  year  for 
his  services,  and  requires  him  to  devote  his 
whole  time  to  the  performance  of  his  official 
duties.  By  this  Is  not  meant  that  he  shall 
at  all  times  be  engaged  In  the  performance  of 
some  work  incident  to  his  office,  but  that  be. 
shall  not  engage  In  any  other  employment. 
Otherwise  he  might  be  engaged  for  compensa- 
tion in  preparing  sermons  to  be  delivered 
elsewhere  or  for  publication;  and  he  might 
engage  in  other  literary  work  to  such  an 
extent  as  to  Impair  materially  his  efficiency 
as  chaplain.  The  present  prison  policy  of 
the  state  Is  to  reform  the  convicts  as  far 
as  possible,  and  to  that  end  it  employs  a 
chaplain  who  agrees  to  give  his  whole  time 
to  their  moral  and  intellectual  development; 
and  it  is  not  unreasonable  that  be  should  do 
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so.  The  case  here  presented  is  an  extreme 
one.  The  services  performed  as  superintend- 
ent of  the  night  school  are  done  when  the 
chaplain  would  probably  not  be  engaged  in 
any  official  duty.  No  material  injury  is 
suffered  by  the  state.  Moreover,  the  chap- 
lain would  seem  to  be  an  eminently  proper 
person  for  superintendent  of  the  school,  and 
his  services  are  less  expensive  than  if  a 
specially  qualified  person  were  employed  to 
perform  them.  Strictly  speaking,  however, 
the  time  so  devoted  by  the  chaplain  belongs 
to  the  state,  and  is  paid  for  by  his  salary; 
and  this  is  a  sufficient  reason  why  the  state 
should  not  be  called  upon  for  further  pay- 
ment We  think  the  Auditor  was  justified 
in  his  action. 

The  writ  is  denied.  All  the  Justices  con- 
curring. 


CITY  OF  CLAY  CENTER  v.  CLAY  CEN- 
TER LIGHT  &  POWER  CO. 
(Supreme  Court  of  Kansas.    Oct  10,  1908.) 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  97  Pac.  877. 

PER  CURIAM.  A  petition  for  rehearing 
has  been  filed  In  this  case,  and  we  have  care- 
fully re-examined  the  questions  involved,  but 
see  no  adequate  reason  for  a  rehearing.  In 
an  amendment  to  the  petition  for  rehearing 
it  is  urgently  insisted  for  the  first  time  that 
the  decision  as  it  stands  will  deprive  the  de- 
fendant In  error  of  its  rights  under  the  Con- 
stitution of  the  United  States;  but  it  is  now 
too  late  for  this  question  to  be  considered. 

The  petition  is  denied. 


WOOD  et  al.  v.  SHEIDLEY. 
(Supreme  Court  of  Kansas.    Oct.  10,  1908.) 

Executors  and  Administrators  (j  45*)— As- 
sets—Pbopebtt  Held  in  Tbust. 

Where  a  plaintiff  sues  upon  a  note,  having 
the  legal  title  thereto,  but  no  beneficial  interest 
therein,  and  upon  the  death  of  the  real  owner 
executes  an  assignment  of  the  cause  of  action 
to  his  legatee,  and  thereafter  such  plaintiff  dies, 
and  the  action  is  revived  and  prosecuted  to  judg- 
ment in  the  name  of  his  administrator,  no  re- 
vivor being  had  in  the  name  of  his  assignee,  the 
proceeds  of  such  judgment,  when  collected  by 
the  administrator,  do  not  become  a  part  of  the, 
assets  of  the  estate,  but  ere  held  by  him  in 
trust  for  such  assignee. 

[Ed.  Note.— For  other  cases,  see  Executors 
and^Administratora,  Cent  Dig.  f  807 ;  Dec  Dig. 

(Syllabus,  by  the  Court) 

Error  from  District  Court,  Wyandotte  Coun- 
ty; J.  McCabe.  Moore,  Judge. 

In  the  matter  of  the  estate  of  George 
Sheidley.   Application  of  Sarah  M.  Sheldley 


and  Carrie  M.  Fischer  to  be  paid  a  certain 
fund  in  the  hands  of  the  administrator. 
From  an  order  awarding  the  money  to  Sheld- 
ley, W.  L.  Wood,  administrator,  and  Carrie 
M.  Fischer,  bring  error.  Affirmed. 

Winfleld  Freeman,  for  plaintiffs  in  error. 
Wm.  L.  Stocking  and  O.  L  Miller,  for  de- 
fendant In  error. 

MASON,  J.  For  present  purposes  these 
assertions  of  the  defendant  In  error  may  be 
taken  to  be  the  established  facts  of  this  case, 
inasmuch  as  there  was  evidence  to  support 
them  and  the  finding  of  the  trial  court  was 
general:  George  Sheidley  owned  a  note  giv- 
en by  a  corporation,  which  as  a  matter  of 
convenience  he  assigned  to  David  E.  Gar- 
ney  for  collection;  Gurney  having  no  bene- 
ficial Interest  In  it  Judgments  thereon  were 
taken  in  the  name  of  Gurney  against  the  cor- 
poration and  some  of  its  stockholders. 
Sheidley  died  testate,  making  his  sister,  Sa- 
rah M.  Sheidley,  his  legatee.  Gurney  there- 
upon assigned  the  judgments  to  her.  Gurney 
then  died,  and  the  judgments  were  revived 
In  the  name  of  his  administrator,  W.  L. 
Wood,  who  collected  thereon  $6,825.  Sarah 
Sheidley  asked  the  probate  court  to  order 
this  money  to  be  paid  to  her.  Carrie  M. 
Fischer,  the  legatee  of  Gurney's  legatee,  also 
made  a  claim  to  the  fund,  and  the  probate 
court  decided  in  her  favor.  Miss  Sheidley 
appealed  to  the  district  court,  which  revers- 
ed this  decision  and  awarded  the  money  to 
her.  Miss  Fischer  prosecutes  error,  joining 
the  administrator  as  a  coplalntlff  In  error. 

She  relies  largely  upon  Reynolds  v.  Quae- 
ly,  18  Kan.  861,  where  it  is  said  that  when 
a  plaintiff  assigns  his  cause  of  action  before 
judgment  and  then  dies,  a  revivor  should 
be  had,  not  in  the  name  of  his  administra- 
tor, but  of  his  assignee.  But  the  question 
of  what  may  be  the  proper  practice  in  such 
a  situation  is  not  here  involved.  Although 
the  administrator  could  not  have  been  re- 
quired to  prosecute  the  action  in  which  the 
interest  of  his  decedent  had  ceased,  and  al- 
though It  may  have  been  error  to  permit 
him  to  do  so,  his  services  in  that  connection 
have  now  been  performed.  He  has  already 
obtained  the  judgments  and  realized  upon 
them.  The  question  now  is:  How  shall  he 
be  deemed  to  hold  the  proceeds  of  the  note 
— as  a  part  of  the  estate  of  a  man  who  had 
not  the  slightest  real  title  to  it  or  In  trust 
for  the  successor  in  interest  of  its  actual 
owner?  The  mere  statement  of  the  question 
furnishes  the  necessary  answer.  The  trial 
court  rightly  preferred  substance  to  shadow, 
and  directed  the  money  to  be  paid  to  the 
only  person  having  a  meritorious  claim  to  it 

The  judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 
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JOHNSON  Y.  A.  F.  COATES  LOGGING  CO. 
(Supreme  Court  of  Washington.   Oct.  SO,  1908.) 

Masteb  and  Sebvant  (I  236*)— Injubt  to 
Sebvant— Contbibutobt  Negligence. 
One  employed  to  pull  steel  wire  through  a 
block  was  guilty  of  contributory  negligence, 
barring  recovery  for  injury  caused  by  bis  hand 
being  caught  in  the  block,  where  he  was  inat- 
tentive to  his  surroundings  and  could  have 
avoided  injury  had  he  not  been  so  indifferent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8S  681,  723-742;  Dec.  Dig. 
I  236.*] 

Appeal  from  Superior  Court,  Chehalis 
County;  Mason  Irwin,  Judge. 

Personal  injury  action  by  Severin  John- 
son, by  Carl  Runqulst,  his  guardian  ad  litem, 
against  the  A.  F.  Coates  Logging  Company. 
From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals. Affirmed. 

Govnor  Teats,  for  appellant  W.  H.  Abel 
and  A.  M.  Abel,  for  respondent 

HADLEY,  C  J.  This  Is  an  action  to  recov- 
er damages  for  personal  injuries.  The  plain- 
tiff was  employed  by  the  defendant  as  second 
loader  in  the  defendant's  logging  camp.  He 
was  more  than  20  years  old  at  the  time  of 
the  accident  He  was  born  in  Norway,  and 
came  to  America  In  1902.  His  answers  to 
questions  at  the  trial  indicate  a  fair  knowl- 
edge of  ordinary  English.  After  he  came  to 
America  he  worked  in  a  tannery  at  Racine, 
Wis.,  for  about  11  months.  He  afterwards 
worked  in  the  Iron  mines,  where  steam  shov- 
els were  used  for  hoisting  purposes.  He 
worked  as  a  sailor  on  the  Great  Lakes  for 
two  summers,  and  also  worked  for  13  months 
as  a  carpenter.  He  saw  the  hoisting  ma- 
chinery operated  on  the  vessels  where  he 
worked  on  the  Great  Lakes.  He  bad  receiv- 
ed a  man's  wages  for  bis  work  for  3  years 
before  the  time  of  the  accident  With  this 
previous  experience  he  applied  to  the  defend- 
ant for  work,  and  stated  that 'he  had  been 
working  in  the  woods.  He  worked  about  the 
camp  for  6  days,  when  he  was  asked  by  the 
foreman  to  work  as  second  loader.  Some 
time  before  that  he  had  a  talk  with  a  Scan- 
dinavian friend  about  the  work  of  the  sec- 
ond loader.  One  of  his  duties  was  to  pull 
the  line  through  a  block,  thereby  unwinding 
the  line  from  the  spool  of  the  donkey  en- 
gine, so  as  to  furnish  the  head  loader  with 
sufficient  slack  line  to  coil  or  hitch  around 
the  logs  which  were  to  be  rolled  onto  the 
car.  While  working  there  his  hand  was 
caught  In  the  block,  and  three  fingers  crush- 
ed or  cut  off.  At  the  trial  the  court  granted 
the  defendant's  motion  for  nonsuit,  and  the 
plaintiff  has  appealed. 

Appellant  contends  that  the  work  was  new 
to  him,  and  that  respondent  failed  to  suffi- 
ciently Instruct  him.  He  says  he  was  sim- 
ply told  to  go  and  pull  the  slack.  The  situ- 
ation was  simple,  and  In  no  manner  com- 


plicated. It  must  have  been  obvious  to  one 
of  his  experience  that  in  pulling  slack 
through  the  block,  there  was  no  danger  of 
getting  the  hand  caught  in  the  block,  but 
that  if  one  should  hold  to  the  line  after  it 
was  reversed,  his  hand  would  be  brought 
into  the  block.  He  claims  that  the  line, 
which  was  a  steel  wire  rope,  had  "Jaggers," 
or  sharp  ends,  projecting  from  It,  on  account 
of  its  worn  condition,  and  that  one  of  these 
pierced  his  glove  and  drew  his  hand  into 
the  block.  There  was  conflict  in  the  testi- 
mony submitted  by  appellant  as  to  whether 
there  were  jaggers  on  the  line  or  not;  but. 
In  any  event,  adopting  the  view  that  they 
were  there,  the  appellant  frankly  admits  that 
be  was  paying  no  attention  at  the  time,  and 
he  was  apparently  not  thinking  of  the  situ- 
ation or  of  its  surroundings.  There  was 
about  10  feet  of  loose  line  at  the  time,  and  it 
seems  conclusive  that  if  appellant  had  not 
been  indifferent  to  his  surroundings,  he 
might  easily  have  removed  his  hand  by  ei- 
ther withdrawing  the  hand  from  the  glove  or 
by  the  detachment  of  the  glove  from  the 
line.  We  think  that  his  confessed  inatten- 
tion to  the  situation  must  be  taken  as  con- 
tributory negligence,  and  that  under  such 
circumstances  he  cannot  recover.  The  trial 
court  personally  observed  the  witness  and 
heard  his  testimony  in  all  particulars,  and, 
it  having  reached  the  above  conclusion  after 
a  careful  consideration  of  the  testimony,  we 
believe  that  the  record  discloses  no  sufficient 
reason  why  we  should  hold  otherwise. 
The  judgment  is  therefore  affirmed. 

RUDKIN,  MOUNT,  CROW,  and  ROOT, 
JJ.,  concur. 


WEST  COAST  SHINGLE  CO.  v.  MARK- 
HAM  SniNGLE  CO. 

(Supreme  Court  of  Washington.   Oct.  30,  1908.) 

Saxes  (f  92*)— Rescission. 

There  was  a  mutual  rescission  of  defend- 
ant's contract  to  sell  plaintiff  shingles,  where 
defendant  wrote,  asking  plaintiff  not  to  depend 
upon  it  since  its  kilns  had  burned,  and  plaintiff 
replied,  expressing  regret,  and  stating:  "How- 
ever. *  *  •  If  you  can  get' vour  kilns  rebuilt 
quickly,  and  take  advantage  of  the  good  market, 
you  can  probably  soon  make  up  your  loss. 
•  •  •  As  soon  as  you  are  in  shape  to  aeain 
make  shipments,  trust  you  will  let  us  hear  from 
you." 

[Ed.  Note.— For  other  cases,  see  Sales,  Cea*. 
Dig.  8  257;  Dec  Dig.  |  92.*] 

Appeal  from  Superior  Court,  Chehalis  Coun- 
ty; Mason  Irwin,  Judge. 

Action  by  the  West  Coast  Shingle  Company 
against  the  Markham  Shingle  Company. 
From  a  judgment  dismissing  the  action,  plain- 
tiff appeals.  Affirmed. 

J.  B.  Bridges  and  Hudson  ft  Holt,  for  ap- 
pellant.  W.  H.  Abel,  for  respondent. 
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HADLET,  C.  J.  This  is  an  action  to  recov- 
er damages  for  an  alleged  breach  of  contract 
to  ship  shingles.  The  contract  as  alleged 
was  that  the  plaintiff  gave  to  the  defendant 
its  orders  for  four  car  loads  of  extra  *A  16" 
6/2  red  cedar  shingles  at  $1.80  per  thousand, 
and  for  four  car  loads  of  the  same  kind  of 
shingles  at  $2  per  thousand,  the  shingles 
to  be  shipped  according  to  the  orders  without 
delay;  that  the  defendant  accepted  the  or- 
ders and  agreed  to  make  shipments  within 
a  few  days  after  acceptance.  Breach  of 
the  contract  is  alleged,  and  the  damages  are 
laid  at  $1,660.70.  The  answer  denies  that 
the  plaintiff  has  been  damaged,  and  alleges 
that  by  mutual  consent,  prior  to  the  bringing 
of  the  suit,  the  contract  sued  upon  was  re- 
scinded. The  cause  was  tried  by  the  court 
without  a  jury,  and  resulted  in  a  judgment 
for  the  defendant,  dismissing  the  action.  The 
plaintiff  has  appealed. 

It  Is  assigned  that  the  court  erred  la  mak- 
ing the  following  finding  of  fact:  "That  on 
March  15,  1907,  by  letter,  defendant  notified 
plaintiff  not  to  depend  upon  it  for  said  shing- 
les, and  thereby  rescinded  the  said  contract, 
and  by  letter  of  March  21,  1907,  the  defend- 
ant acquiesced  in  said  rescission,  and  there- 
by the  said  contract  was  terminated."  The 
evidence  principally  consists  of  a  series  of 
letters,  constituting  an  extended  chain  of 
correspondence.  The  correspondence  is  too 
extensive  to  set  forth  or  to  discuss  here  in 
detail.  It  Is  sufficient  to  say  that  it  sus- 
tains the  finding  of  the  court  on  the  subject 
of  mutual  rescission  of  the  contract.  On 
March  15,  1907,  the  respondent  wrote  the 
appellant  as  follows:  "Gentlemen:  Please 
do  not  depend  on  us  for  any  shingles.  So 
far  we  were  unable  to  obtain  cars,  and  now 
cur  kilns  are  burned  to  the  extent  that  it 
will  take  many  weeks  before  we  can  dry 
any  shingles.  The  fire  occurred  on  the  8th 
Inst,  and  we  are  Just  now  concluding  the 
adjustment  of  our  loss  with  the  Insurance 
people."  To  that  letter  appellant  answered 
as  follows:  "Gentlemen :  We  have  your 
favor  of  the  15th,  and  are  sorry  to  learn  that 
you  have  had  another  fire.  You  are  certain- 
ly playing  in  hard  luck,  particularly  at  this 
time,  when  the  embargo  will  shortly  be  lift- 
ed and  you  would  have  been  able  to  get  a 
good  price  for  some  shingles.  However,  we 
believe  that  the  price  will  remain  $2  and  bet- 
ter for  several  months,  if  not  for  the  bal- 
ance of  the  year,  and  if  you  can  get  your 
kilns  rebuilt  quickly,  and  take  advantage  of 
the  good  market,  you  can  probably  soon 
make  up  your  loss;  but,  of  course,  it  Is  a 
loss  just  the  same.  As  soon  as  you  are  In 
shape  to  again  make  shipments,  trust  you 
will  let  us  hear  from  you."  We  think  these 
two  letters,  taken  together,  constituted  a  mu- 
tual rescission.  In  view  of  the  positive  re- 
quest in  respondent's  letter  that  appellant 
should  not  depend  upon  the  former  for.  any 


shingles,  we  think  the  reply  to  the  letter 
showed  an  acquiescence  in  the  request,  and 
appellant's  letter  contained  the  further  simple 
request  that  business  relations  might  be  re- 
sumed at  some  time  in  the  future. 

The  determination  of  this  question  of  fact 
disposes  of  the  case  in  respondent's  favor, 
and  the  judgment  is  therefore  affirmed 

RUDKIN,  MOUNT,  DUNBAR  CROW, 
and  ROOT,  JJ.,  concur.  FULLERTON,  J., 
did  not  sit 


PERRY  v.  CITY  OF  CENTRALIA. 
(Supreme  Conrt  of  Washington.   Oct.  27,  1908_> 

1.  Municipal  Corpobations  (§  821*)  —  De- 
fective Streets— Injuries  to  Traveler — 
Questions  for  Jury. 

In  an  action  for  injuries  to  a  traveler  in 
falling  into  an  insufficiently  guarded  manhole  at 
night,  defendant's  negligence  in  not  properly 
guarding  the  manhole  and  displaying  a  signal 
light,  and  plaintiff's  contributory  negligence. 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1749;  Dec  Dig.  § 

2.  Witnesses  (8  372*)— Creoibtlitt— Cross  - 
Examination. 

Plaintiff  was  injured  by  falling  into  an  in- 
sufficiently guarded  manhole  in  the  course  of 
construction  by  a  bridge  company  under  con- 
tract with  defendant  city.  Held,  that  the  court 
properly  permitted  the  cross-examination  of  a 
witness,  who  was  a  subcontractor  for  a  por- 
tion of  the  work,  and  whose  father  was  the 
vice  president  of  the  bridge  company,  to  dis- 
credit his  testimony  for  bias,  though  it  inci- 
dentally appeared  in  such  cross-examination  that 
the  bridge  company  might  be  liable  for  any 
judgment  that  plaintiff  recovered  against  the 
city. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1192-1199;  Dec.  Dig.  5  372.»J 

3.  Municipal  Corporations  ft  823*)  —  Spe- 
cial Interrogatories— General  Verdict- 
Consistency. 

An  answer  to  a  special  interrogatory  that 
plaintiff  had  not  walked  around  the  manhole, 
into  which  she  fell,  previous  to  the  injury  in 
the  daytime,  and  by  the  exercise  of  ordinary 
care  and  observation  would  not  have  known  the 
location  and  surroundings  of  the  manhole,  was 
consistent  with  a  general  verdict  in  plaintiff's 
favor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1765;  Dec.  Dig.  I 
823.»] 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; A.  E.  Rice,  Judge. 

Action  by  Susan  J.  Perry  against  the  city 
of  Centralla.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

B.  H.  Rhoades  and  Boyle,  Warburton. 
Quick  &  Brockway,  for  appellant.  Forney  A 
Ponder  and  Aust  &  Terhune,  for  respondent 

HADLEY,  C.  J.  This  is  an  action  to  re- 
cover damages  against  the  city  of  Centralla 
for  persona]  Injuries  received  by  the  plaintiff 
from  falling  Into  a  manhole  in  one  of  the 
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streets  of  laid  city.  A  sewer  had  been  re- 
cently constructed  on  King  street,  which  ex- 
tends from  north  to  south  and  crosses  Wal- 
nut street,  which  extends  east  and  west  The 
manhole  was  located  in  the  intersection  of 
the  two  streets,  and  to  the  north  of  the  man- 
hole, along  King  street,  the  sewer  had  been 
back-filled.  The  manhole  was  a  short  dis- 
tance to  the  southeast  of  the  intersection  of 
the  central  lines  of  the  streets.  A  pile  of 
earth  and  gravel  which  had  been  thrown  up 
l'rom  the  manhole  was  placed  on  the  north, 
west,  and  southwest  of  the  hole,  surrounding 
it  in  the  form  of  a  semicircle.  It  was  not 
far  from  the  edge  of  the  hole,  and  was  of 
sufficient  height  to  form  a  barrier  against 
ordinary  stumbling  into  the  hole  by  pedes- 
trians or  teams.  The  evidence  conflicts  as 
to  the  situation  on  the  easterly  side.  The  de- 
fense claims  that  three  large  sections  of  sew- 
er pipe  stood  on  end  in  the  form  of  a  semi- 
circle, forming  a  barrier ;  but  other  testimony 
was  to  the  effect  that  these  stood  so  far  back 
and  so  far  from  each  other  that  they  formed 
no  barrier  in  the  darkness,  as  one  could  easily 
pass  between  them,  not  knowing  they  were 
there.  A  red  light  was  placed  upon  a  stick, 
which  stood  in,  and  was  supported  by,  a  sec- 
tion of  sewer  pipe.  But  .this  was  located, 
according  to  some  of  the  testimony,  9  feet 
northwest  of  the  edge  of  the  manhole,  and 
the  stick  leaned  away  from  the  manhole,  mak- 
ing the  light,  as  shown  by  some  of  the  testi- 
mony, at  least  15  feet  from  the  easterly  edge 
of  the  manhole.  The  plaintiff  came  from  a 
house  at  the  northeast  corner  of  King  and 
Walnut  streets,  where  she  had  been  calling. 
It  was  in  the  evening,  and  was  very  dark. 
She  lived  upon  the  south  side  of  Walnut 
street,  near  the  middle  of  the  block,  adjoin- 
ing King  street  on  the  west.  She  had  ob- 
served this  construction  work  going  on  and 
had  seen  the  manhole  at  that  place  by  day- 
light. Her  observation  had  been  merely 
casual  as  she  passed,  and  in  a  general  way 
she  knew  the  location.  As  she  went  from  her 
home  to  call  at  the  house  of  her  neighbor,  she 
passed  to  the  west  and  north  of  the  manhole, 
and  crossed  over  the  newly  filled  sewer.  Re- 
cent rains  had  made  the  newly  filled  place 
muddy  and  slippery  and  disagreeable  for 
crossing,  particularly  in  the  darkness.  The 
principal  travel  there  was  to  the  north  and 
west  of  the  hole;  but  that  part  of  the  street 
intersection  to  the  east  was  open  and  free 
for  travel.  When  the  plaintiff  came  out  of 
her  neighbor's  house  to  return  home,  she  tes- 
tified that,  by  '  reason  of  the  disagreeable 
crossing  to  the  north  and  west  as  aforesaid, 
she  decided  to  pass  to  the  east  and  south  of 
the  manhole,  and  that  she  supposed  the  sig- 
nal light  indicated  the  place  of  the  hole  it- 
self; that  owing  to  its  distance  away  from 
the  hole  she  was  misled,  and  also  owing  to 
the  further  fact  that  she  encountered  no  bar- 
rier or  obstruction  of  any  kind  she  walked 
into  the  manhole  and  sustained  serious  in- 
juries. The  defense  was  that  she  was  guilty 


of  contributory  negligence.  She  recovered  a 
verdict  and  judgment  for  $5,000,  and  the  city 
has  appealed. 

It  is  assigned  that  the  court  erred  in  over- 
ruling appellant's  motions  for  judgment  on 
the  pleadings,  for  a  nonsuit,  and  for  a  direct- 
ed verdict  These  motions  practically  involve 
the  same  subject-matter,  and  do  not  require 
separate  discussion.  We  think  the  state- 
ment we  have  made  above  is  a  fair  statement 
of  the  essence  of  the  testimony  submitted  by 
respondent  The  pleadings  substantially  bear 
out  the  same  facts.  Under  the  testimony,  it 
was  not  for  the  court  to  say  as  a  matter  of 
law  that  respondent's  injuries  were  due  to 
her  contributory  negligence.  It  was  peculiar- 
ly for  the  Jury  to  say  whether  she  was  negli- 
gent in  passing  to  the  east  of  the  manhole 
under  all  the  circumstances,  and  whether  she 
was  misled  by  the  location  of  the  signal  light 
and  by  the  absence  of  sufficient  barriers  on 
that  side  of  the  manhole.  Respondent  con- 
tended that  the  city  was  negligent  in  placing 
the  red  light  where  it  was  and  in  not  placing 
a  proper  barricade  around  the  east  side  of 
the  manhole.  These  questions  of  negligence 
and  contributory  negligence  were  both  prop- 
erly submitted  to  the  jury.  Appellant  relies 
much  upon  the  case  of  Hobert  v.  Seattle,  32 
Wash.  330,  73  Pac.  383,  as  an  authority  in 
its  favor  here.  To  our  minds  the  facts  are 
very  dissimilar.  Mrs.  Hobert  knew  the  ditch 
was  in  the  street  that  it  was  dangerous  to 
cross  it  without  a  light  and  that  there  was 
no  way  to  proceed  upon  that  street  at  that 
place  except  by  crossing  the  dangerous  ditch. 
She  therefore  knowingly  and  negligently  took 
all  the  chances,  and  clearly  contributed  there- 
by to  her  injury.  In  the  case  at  bar,  how- 
ever, the  respondent  while  knowing  that  the 
dangerous  place  was  in  the  street  knew  also 
that  there  were  ways  of  crossing  the  street 
intersection  without  encountering  the  dan- 
ger. It  was  for  the  jury  to  say  whether  she 
exercised  the  care  of  an  ordinarily  prudent 
person  in  attempting  to  pursue  in  the  dark- 
ness one  of  those  ways,  and  whether,  but  for 
the  negligence  of  appellant  she  could  have 
escaped  injury. 

The  next  contention  is  that  the  court  erred 
in  permitting  the  cross-examination  of  one 
of  appellant's  witnesses,  by  which  it  incident- 
ally appeared  that  the  Northwestern  Bridge 
Company  may  possibly  become  liable  for  any 
judgment  that  may  be  recovered  here.  The 
Northwestern  Bridge  Company  had  the  con- 
tract with  the  city  for  the  construction  of  the 
sewer,  and  the  witness  was  a  subcontractor 
for  a  portion  of  the  work.  The  father  of  the 
witness  was  the  vice  president  of  the  North- 
western Bridge  Company,  and  the  avowed  pur- 
pose of  the  cross-examination  was  to  discredit 
the  testimony  of  the  witness,  because  of  his 
Interest  In  behalf  of  his  father  whose  company 
might  become  liable.  The  attempt  to  show 
the  interest  of  the  witness,  which  might  in- 
fluence his  testimony,  was  legitimate  cross- 
examination.    But  it  is  contended  that  in 
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so  doing,  the  fact  was  disclosed  that  some 
one  else  might  become  liable  to  pay  to  the 
city  the  amount  of  any  judgment  that  may  be 
recovered  in  this  action.  It  Is  argued  that 
the  situation  before  the  jury  was  in  effect 
the  same  as  in  cases  where  this  court  held 
it  to  be  reversible  error  for  a  plaintiff  to 
place  before  a  jury  the  fact  that  a  defendant 
held  a  policy  of  insurance  issued  by  a  guar- 
anty company  to  protect  against  tbe  very  lia- 
bility then  involved.  In  the  case  of  a  guar- 
anty policy,  it  is  a  generally  known  fact,  to 
jurors  and  ail  others,  that  the  Insurance  is 
for  that  express  purpose,  and  the  manifest 
purpose  of  getting  the  fact  before  the  Jury 
is  to  try  and  influence  the  amount  of  the 
verdict  by  lodging  the  implication  in  their 
minds  that  a  local  party  defendant  will  not 
be  required  to  pay  the  amount  whatever  it 
may  be.  In  the  case  at  bar,  however,  there 
was  no  insurance  contract  mentioned,  and 
there  was  the  mere  suggestion  that  a  remote 
liability  might  arise  by  reason  of  some  con- 
struction contract.  We  think  it  would  be 
extending  too  far  the  doctrine  of  inhibition 
against  disclosing  the  existence  of  liability 
insurance  to  say  that  a  cross-examination 
such  as  the  one  in  the  case  at  bar  constitutes 
reversible  error.  The  right  to  show  the  inter- 
est which  may  have  influenced  the  witnesses 
existed,  and  it  could  not  well  be  shown  in 
any  other  manner.  The  witness  answered 
that  he  had  the  interest  which  a  son  would 
feel  for  a  father  under  the  circumstances, 
and  we  think  it  cannot  be  said  that  there 
was  reversible  error  in  this  regard. 

It  is  next  insisted  that  the  court  erred 
In  overruling  appellant's  motion  for  judg- 
ment on  the  special  findings  of  the  jury  not- 
withstanding the  general  verdict  It  is  ar- 
gued that  the  special  interrogatories  and  the 
answers  thereto  are  so  similar  to  those  in 
Hobert  v.  Seattle,  supra,  as  to  be  controlling 
here.  We  have  already  pointed  out  the  dis- 
tinction between  that  case  and  this  one,  and 
we  find  no  necessary  Inconsistency  between 
the  special  and  general  verdicts.  It  is  claim- 
ed that  the  answer  to  the  following  Interrog- 
atory was  not  supported  by  the  evidence: 
"Question :  Had  plaintiff  walked  around  this 
manhole  three  or  four  times  previous  to  the 
injury  In  the  daytime,  and  did  she  know,  or 
by  the  exercise  of  ordinary  care  and  observa- 
tion should  she  have  known,  the  location  and 
surroundings  of  said  manhole?  Answer: 
No."  It  cannot  be  said  that  the  evidence 
showed  that  respondent  had  "walked  around" 
the  manhole  three  or  four  times,  and,  having 
reference  to  the  circumstances  and  surround- 
ings, it  cannot  be  said  that  the  remainder  of 
the  Interrogatory  was  Improperly  answered. 
The  answer  is  consistent  with  the  general 
verdict,  and  we  find  the  motion  of  appellant 
for  Judgment  upon  the  special  verdict  was 
properly  denied. 

We  do  not  find  the  objections  to  the  In- 


structions well  taken.  We  think  the  jury 
were  fully  and  fairly  instructed  upon  the  law 
of  the  case,  and  we  find  no  error  in  that  par- 
ticular. 

The  motion  for  new  trial  was  properly  de- 
nied, and  the  judgment  Is  affirmed. 

RUDKIN,  CROW,  DUNBAR,  and  BOOT, 
J  J.,  concur. 


STATE  v.  BIXIE  et  aL 
(Supreme  Court  of  Washington.  Oct  27,  1908.) 

1.  HionwATS  (|  7*)  —  Establishment  —  Pre- 
scriptive Use. 

Evidence  that  there  had  been  no  Interrup- 
tion of  travel  on  a  highway  since  1852,  which 
travel  had  been  adverse  and  under  a  claim  of 
right  was  sufficient  to  establish  a  highway  by 
prescription,  though  it  was  not  open  at  both 
ends  and  ended  as  a  cul-de-sac 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S  10 ;  Dec.  Dig.  §  7.*J 

2.  Highways  (J  4*)— Title  to  Land— Public 
Land. 

It  was  immaterial,  for  the  purposes  of  es- 
tablishing a  highway  by  prescription,  that  it 
ran  across  government  land  or  over  private 
premises. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  8  5;  Dec.  Dig.  §  4.*] 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

A.  Rlxle  and  another  were  convicted  of  ob- 
structing a  county  road,  and  they  appeal. 
Affirmed. 

Vance  &  Mitchell,  for  appellants.  P.  M. 
Troy,  for  the  State. 

HADLEY,  C.  J.  This  is  a  prosecution  fop 
the  obstruction  of  a  county  road.  The  de- 
fendants were  Jointly  tried  before  a  Justice 
of  the  peace  and  a  Jury  in  Thurston  county. 
They  were  convicted,  and  a  fine  of  $50  was 
assessed  against  each  defendant.  They  there- 
upon appealed  to  the  superior  court  of  Thurs- 
ton county,  where  they  were  again  tried  be- 
fore a  jury.  They  were  again  convicted,  and 
the  court  adjudged  that  each  defendant  shall 
pay  a  fine  of  $1,  and  that  they  shall  also  be 
required  to  pay  the  costs  of  tbe  suit  amount- 
ing to  $239.00.  Both  defendants  have  ap- 
pealed to  this  court 

Appellants  assign  as  error  that  tbe  court 
denied  their  motion  for  nonsuit  and  for  a 
directed  verdict  at  the  close  of  the  state's 
testimony.  They  contend  that  the  state  fail- 
ed to  show  that  the  way  obstructed  is  a  pub- 
lic highway.  If  it  Is  a  public  road,  it  has 
become  such  by  prescription,  through  adverse 
user.  There  was  much  said  In  the  testimony 
about  certain  gates  which  it  is  claimed  cross 
this  way.  It  is  argued  that  the  maintenance 
of  the  gates  shows  a  permissive  use  only. 
Whatever  may  be  true  about  the  way  includ- 
ed between  the  points  designated  on  the  plat 
In  the  record  as  "Gate' No.  1"  to  the  north 
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and  "Gate  No.  2"  to  the  wrath  thereof,  !t 
must  be  said  that  that  particular  place  is 
not  in'  controversy  here.  The  county  does 
not  claim  that  the  way  between  the  gates,  or 
any  way  at  that  place  to  the  north  of  gate 
No.  2,  is  a  public  highway,  and  the  state 
did  not  undertake  to  make  such  claim  in  be- 
half of  this  prosecution.  The  claim  of  the 
county  is  that  all  of  the  traveled  way  there 
to  the  south  of  gate  No.  2,  and  which  is  des- 
ignated on  the  plat  as  "Old  Road,"  is  a  pub- 
lic highway,  and  that  it  was  that  road  which 
the  appellants  obstructed.  The  state  Intro- 
duced testimony  to  show  that  appellants  cut 
a  tree  and  caused  it  to  fall  across  this  way 
some  distance  to  the  south  of  gate  No.  2, 
and  that  they  did  it  for  the  purpose  of  ob- 
structing the  road  and  preventing  traveling 
thereon.  The  testimony  concerning  the  gates 
was  therefore  Immaterial,  so  far  as  the  ob- 
struction caused  by  the  fallen  tree  was  con- 
cerned, and  It  was  for  the  Jury  to  determine, 
without  reference  to  the  gates,  whether  the 
place  of  the  obstruction  was  in  a  public  high- 
way. The  testimony  of  Andrew  Chambers, 
a  venerable  pioneer  of  that  region,  was  to  the 
effect  that  the  road  from  gate  No.  2  to  the 
southeast,  including  the  place  of  the  ob- 
struction, was  opened  in  1852,  and  that  it 
has  been  continuously  traveled  by  the  public 
as  a  public  highway  since  that  time.  We 
think  the  evidence  that  there  has  never  been 
any  Interruption  of  the  travel  there  since 
1852  was  ample  for  the  jury,  on  which  they 
might  determine  whether  the  travel  was  ad- 
verse under  a  claim  of  right,  and  whether 
the  way  had  become  a  public  highway  by  pre- 
scription. If  the  use  was  continuous  and  ad- 
verse, then  under  any  statute  of  limitation 
upon  the  subject  that  has  ever  existed  in  the 
territory  or  state,  the  highway  was  long 
since  established.  It  is  immaterial  that  the 
traveled  way  may  lead  up  to  gate  No.  2,  and 
no  further,  not  connecting  on  the  north  with 
another  highway.  "It  is  settled  that  a  cul- 
de-sac  may  be  a  highway,  or,  in  other  words, 
that  it  is  not  essential  that  the  highway  be 
open  at  both  ends,  so  as  to  form  a  thor- 
oughfare; but  it  may  be  closed  at  one  end 
by  private  lands  or  buildings."  15  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  351,  and  cases 
there  cited.  The  cause  was  therefore  prop- 
erly submitted  to  the  jury,  and  it  was  not 
error  to  deny  the  motion  for  nonsuit  or  for 
a  directed  verdict 

Complaint  is  made  of  the  Instructions; 
but  we  find  no  error  therein.  We  think  the 
Instructions  were  clear,  direct,  and  to  the 
point,  and  that  they  fully  covered  the  legal 
propositions  involved  In  the  case.  During 
the  early  days  of  the  travel  over  this  road 
It  ran  across  government  land,  and  the  court 
instructed  that  it  was  immaterial,  for  the 
purposes  of  establishing  a  highway  by  pre- 
scription, whether  it  ran  across  government 


land  or  over  private  premises.  This  was 
correct,  within  the  decision  of  this  court  in 
Smith  v.  Mitchell,  21  Wash.  536,  58  Pac.  667, 
75  Am.  St  Rep.  85a  We  do  not  find  any  er- 
ror on  the  part  of  the  court,  and  the  verdict 
of  the  Jury  settled  the  facts  in  the  case 
against  the  appellants. 
The  judgment  is  therefore  affirmed. 

RUDKIN,  MOUNT,  CROW,  DUNBAR, 
and  ROOT,  JJ.,  concur. 


SECOMBE  v.  FULLER 
(Supreme  Court  of  Washington.   Oct.  27,  1908.) 

Specific  Performance  (j  121*)— Evidence- 
Sufficiency. 

Evidence  in  a  suit  for  specific  performance 
held  to  show  a  waiver  by  both  parties  to  a  con- 
tract for  the  sale  of  land  of  a  provision  termi- 
nating the  contract  if  the  abstract  did  not  show 
a  good  title,  or  could  not  be  made  to  do  so  with- 
in 30  days  from  notice  of  "defects. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  121.*] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Suit  by  Annie  Secombe  against  Carrie  J. 
Fuller  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land.  Decree  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

C.  M.  Easterday,  for  appellant.  Ellis, 
Fletcher  &  Evans  and  Harry  H.  Johnston, 
for  respondent. 

ROOT,  J.  This  Is  an  appeal  from  a  Judg- 
ment and  decree  of  specific  performance  en- 
tered against  appellant  In  the  trial  court. 
On  the  18th  day  of  June,  1906,  appellant,  by 
her  agent  G.  D.  Grant,  entered  into  a  writ- 
ten agreement  for  the  sale  to  respondent,  for 
$1,000,  of  the  premises  in  controversy,  being 
a  tract  of  land  12.8  rods  by  25  rods;  the 
agreement  being  In  form  a  receipt  for  $100 
earnest  money  and  describing  the  property, 
and  containing  the  terms  and  conditions  of 
the  sale  and  containing  the  following  provi- 
sion: "If  said  abstract  does  not  show  such 
title,  or  cannot  be  made  to  do  so  within  30 
days  from  notice  of  defects,  then  this  agree- 
ment to  be  void,  and  all  payments  hereunder 
shall  be  refunded.  Otherwise,  if  the  pur- 
chaser refuses  to  complete  the  purchase  in 
accordance  with  the  terras  hereof,  all  pay- 
ments made  shall  be  forfeited  as  commissions 
and  compensation  for  examining  property, 
abstracts  and  papers;  but  such  forfeiture 
shall  not  Impair  the  right  of  either  party  to 
pursue  the  usual  remedies  for  breach  of  this 
contract"  An  abstract  was  furnished  by 
appellant  to  respondent  within  a  few  days, 
which  revealed  that  by  inadvertence  or 
mistake,  appellant's  grantor  In  the  descrip- 
tion of  the  property  In  her  deed  to  appellant 
had  omitted  a  strip  of  land  nine  feet  In 
width  from  the  east  side  of  the  tract  in  ques- 
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tion.  This  grantor  was  one  Mary  R.  Wolfe, 
who  was  supposed  to  be  living  In  some  east- 
ern state.  Appellant  caused  a  letter  to  be 
immediately  sent  to  the  former  address  of 
said  Mary  R.  Wolfe,  and  received  an  answer 
thereto  in  due  course  from  her  brother,  stat- 
ing that  Miss  Wolfe  was  dead,  but  that  steps 
would  be  immediately  taken  by  her  heirs 
or  legal  representatives  whereby  a  proper 
conveyance  should  be  made  of  the  nine  feet 
of  ground  omitted  as  aforesaid.  This  letter 
was  immediately  shown  by  the  agent  of  ap- 
pellant, Mr.  Grant,  to  Mr.  Johnston,  an  at- 
torney for  respondent,  and  the  latter  remark- 
ed that  there  was  nothing  to  do  but  to  wait 
for  the  deed.  It  was  evident  to  both  parties 
that  this  corrective  deed  could  be  obtained, 
but  not  within  the  30  days  mentioned  in  the 
receipt.  After  the  expiration  of  said  30 
days,  the  appellant  offered  to  make  a  deed 
to  respondent  of  that  portion  of  the  prop- 
erty to  which  she  had  title,  and  to  allow  a 
proportionate  reduction  in  the  purchase 
price,  but  this  offer  was  declined  by  re- 
spondent. Appellant  thereafter  offered  to  re- 
fund the  $100  and  terminate  the  transac- 
tion. This  offer  was  also  declined  by  re 
spondent.  There  is  some  evidence  to  the  ef- 
fect that  the  $100  earnest  money  was  used 
by  appellant  or  ber  agent,  and  that  they 
were  not  In  a  position  to  refund  the  same  un- 
til some  time  after  the  30  days  had  expired. 
In  the  latter  part  of  July  appellant's  agent 
Grant  readvertlsed  the  property  for  sale. 
This  advertisement  coming  to  the  attention 
of  respondent,  she  caused  her  receipt  to  be 
placed  of  Tecord.  The  first  offer  to  refund 
the  $100  appears  to  have  been  made  on 
August  21st  at  which  time  there  was  coupled 
with  the  offer  to  return  a  demand  for  a  quit- 
claim deed  from  respondent  to  remove  the 
cloud  occasioned  by  the  filing  of  her  receipt 
The  corrective  deed  was  received  by  appel- 
lant about  February  6,  1907,  and  a  plat  sub- 
dividing the  entire  property  into  lots  and 
blocks  was  filed  by  her  about  four  days 
thereafter.  As  soon  as  respondent  learned 
of  the  arrival  of  this  deed,  she  tendered  to 
appellant  the  $900  balance  of  the  purchase 
price,  and  demanded  the  deed  of  the  entire 
premises.  The  deed  being  refused,  she  in- 
stituted this  action  on  or  about  April  10, 
1907,  and  paid  the  $900  into  court.  Two  lots 
were  sold  by  appellant  after  platting  for  the 
sum  of  $300.  The  trial  court  entered  a  de- 
cree requiring  appellant  to  convey  to  re- 
spondent all  of  the  property  except  the  two 
lots  that  had  been  sold  and  conveyed.  Re- 
spondent was  credited  with  $300,  the  pro- 
ceeds of  the  sale  of  the  two  lots,  and  ap- 
pellant was  allowed  the  sum  of  $281.16,  be- 
ing expenses  Incurred  in  clearing  and  plat- 
ting the  property  and  for  taxes  on  the  prop- 
erty for  the  year  1906. 

It  is  the  contention  of  appellant  that, 
when  It  became  evident  that  appellant's  title 
could  not  be  made  good  within  30  days  from 
notice  of  defect,  the  agreement  became  ab- 


solutely terminated,  and  was  no  longer  in 
effect  as  to  either  party.  Respondent  con- 
tends that  the  provision  as  to  the  agreement 
becoming  void  was  one  for  her  benefit  alone, 
and  that  she  was  privileged  to  waive  the 
same  if  she  elected  so  to  do.  There  is  a 
conflict  in  the  authorities  upon  this  question. 
Some  hold  that,  under  an  agreement  of  this 
kind,  there  is  an  absolute  termination  of  all 
obligations  as  to  each  party  when  it  is  defi- 
nitely ascertained  that  the  title  cannot  be 
perfected  within  the  time  mentioned.  Oth- 
ers hold  that  a  provision  of  this  kind  Is  for 
the  benefit  of  the  vendee,  that  he  may  elect 
to  receive  back  his  earnest  money  and  there- 
by terminate  the  contract,  or  he  may  elect 
to  waive  that  right  and  wait  until  the  ven- 
dor can  perfect  his  title,  even  though  it  Is 
impossible  to  make  such  perfection  within 
the  period  prescribed  in  the  agreement,  if 
it  can  be  done  within  a  reasonable  time. 
We  are  not  required,  however,  to  pass  up- 
on this  question  as  we  believe  the  evidence 
shows  a  waiver  by  both  parties  of  the  time 
limit  The  appellant  testified  that  Mr.  Grant 
was  her  agent  in  this  transaction,  and  that 
she  told  him  to  "do  anything  that  is  fair  and 
just."  There  was  evidence  that  she  told  re- 
spondent's agent  that  whatever  Mr.  Grant 
did  in  the  matter  would  be  satisfactory  to 
her  (appellant).  The  agent,  who  was  attend- 
ing to  the  matter  for  respondent  at  that  time, 
testifies  that  Mr.  Grant  brought  the  letter 
announcing  the  death  of  Miss  Wolfe  to  him, 
and  that  when  he  stated  that  "the  only 
thing  we  could  do  was  to  wait  until  the  deed 
come,"  Mr.  Grant  said  that  was  all  right, 
and  that  such  course  seemed  agreeable  to 
him.  Appellant  testified  that  she  knew  that 
correspondence  was  being  carried  on  rela- 
tive to  securing  the  corrective  deed.  The 
earnest  money  was  not  returned  nor  tender- 
ed back  within  the  30  days.  It  was  not  ten- 
dered until  the  expiration  of  about  60  days, 
and  then  only  upon  condition  of  respondent 
executing  and  delivering  a  quitclaim  deed  of 
the  premises  to  appellant  There  was  also 
testimony  to  the  effect  that  in  September 
Mr.  Grant  suggested  to  respondent's  attorney 
that  the  latter  write  to  the  brothers  of  Miss 
Wolfe,  and  do  what  he  could  to  urge  the 
forwarding  of  the  corrective  deed.  While 
there  Is  some  conflict  in  the  evidence,  and 
It  is  not  as  conclusive  as  might  be  desired, 
yet  we  think  It  is  made  reasonably  clear 
that,  at  the  time  of  the  expiration  of  the  30 
days'  limit  both  of  these  parties  contemplat- 
ed the  continuation  of  the  contract  In  force 
and  the  securing  of  the  corrective  deed. 
They  had  been  assured  by  the  legal  repre- 
sentatives of  Miss  Wolfe  that  such  deed 
would  be  forthcoming  in  the  course  of  the 
administration  of  the  estate,  and  it  was 
doubtless  the  intention  of  both  parties  at 
that  time  to  await  the  arrival  of  the  deed 
and  then  conclude  the  deal.  In  the  light  of 
all  the  evidence  bearing  upon  the  conduct  of 
these  parties  and  their  agents,  we  are  led  to 
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believe  that  the  judgment  and  decree  of  the 
trial  court  was  correct,  and  it  is  hereby  af- 
firmed. 

HAD  LEY,  C.  J.,  and  MOUNT  and  DUN- 
BAR, JJ.,  concur. 


WAYMIRE  ▼.  SHIPLEY  et  ox. 
(8upreme  Court  of  Oregon.   Oct.  27,  1908.) 

1.  Mortgages  (§  496*)— Vacating  Judgment 
—Decrees— "Judgment." 

Under  B.  &  C.  Comp.  fi  69,  permitting  a 
defendant,  against  whom  service  of  summons  by 
publication  is  ordered,  to  defend  after  judgment 
upon  good  cause  shown,  and  section  396,  pro- 
viding that  chapter  5,  which  includes  section 
59,  shall  apply  to  suits  in  equity,  the  term 
"judgment"  includes  "decrees,"  so  that  a  decree 
of  mortgage  foreclosure,  based  on  service  by 
publication,  may  be  vacated,  and  the  defendant 
therein  allowed  to  defend  (citing  Words  and 
Phrases,  vol.  4,  p.  8835). 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  J  1457 ;  Dec.  Dig.  8  496.*] 

2.  Mortgages  (f  496*)— Foreclosure  by  Ac- 
tion—Decree— Vacating. 

Where  a  decree  foreclosing  a  mortgage  was 
properly  vacated  under  B.  &  C.  Comp.  f  59,  per- 
mitting a  defendant,  against  whom  service  by 
publication  is  ordered,  to  defend  after  judgment 
upon  good  cause  shown,  an  order  confirming  the 
sale  under  the  vacated  decree,  if  made  before 
the  entry  of  another  decree  of  foreclosure  upon 
the  facts  thereafter  found,  would  be  void,  and 
would  confer  no  rights  upon  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8  1468;  Dec.  Dig.  8  496.*] 

3.  Judgment  (J  132*)  —  Default  Decree  — 
Time  for  Taking  Default  —  Premature 
Entry— Effect. 

Where  an  order  for  service  by  publication 
of  the  summons  in  mortgage  foreclosure  pro- 
ceedings was  made  March  6th,  and  the  com- 
plaint was  not  filed  until  March  31st  and  de- 
fault for  failure  to  answer  was  taken  on  April 
2d,  the  default  was  erroneously  and  prematurely 
entered,  and  the  decree  was  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  88  211-220;   Dec  Dig.  8  132.*] 

4.  Judgment  (8  132*)— By  Default— Prema- 
ture Entry— Effect. 

Where  a  default  decree  on  a  mortgage  fore- 
closure was  void  as  being  prematurely  entered, 
defendant  could  have  it  set  aside,  and,  having 
tendered  his  answer  before  default  was  legally 
entered,  was  entitled  to  defend. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  88  211-220;  Dec.  Dig.  8  132.*] 

5.  Appeal  and  Error  (8  854*)  —  Review  — 
Scope— Reasons  for  Decision. 

An  order  setting  aside  a  default  decree  for 
insufficient  reasons  was  not  error,  where  the  de- 
cree was  properly  set  aside  as  being  void  on 
other  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3406,  3410;  Dec.  Dig.  8 
854.*J 

6.  Appeabance  (8  26*)— Jurisdiction  of  Per- 
son—Voluntary Appearance. 

Where  defendant  against  whom  service  by 
publication  was  had,  appeared  after  judgment, 
and  asked  to  have  judgment  set  aside,  and  for 
leave  to  defend,  by  his  voluntary  appearance  he 


submitted  to  'the  jurisdiction  of  the  court  for  a 
trial  on  the  merits  of  the  defense  set  up. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  88  154,  155;  Dec  Dig.  8  28.*] 

7.  Mortgages  (8  86*)— Action  to  Foreclose 
—Defenses— Fraud— Burden  of  Proof. 

In  an  action  to  foreclose  a  mortgage,  the 
execution  of  the  note  and  mortgage  being  ad- 
mitted, the  burden  was  on  defendant  to  show 
fraud  in  their  execution,  by  establishing  every 
necessary  element  thereof  by  clear  and  explicit 
evidence. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  8  1350 ;  Dec.  Dig.  8  86.*] 

8.  Patents  (8  215*)— Sale  of  Patent  Rights 
—Action  for  Pkice— Failure  of  Consider- 
ation—Burden of  Proof— Sale  of  Patent 
Rights. 

In  an  action  to  foreclose  a  mortgage  to  se- 
cure the  purchase  price  of  certain  patent  rights, 
the  defense  being  misrepresentations  as  to  the 
value  of  the  patented  article,  the  issuance  of 
the  patent  and  ownership  and  possession  there- 
of by  the  seller,  were  prima  facie  evidence  of.  its 
utility,  and  the  burden  was  upon  the  mortgagor 
to  show  its  uselessness  by  clear  and  strong  evi- 
dence. 

[Ed.  Note.-rFor  other  cases,  see  Patents,  Cent 
Dig.  8  328;  Dec  Dig.  8  216.*] 

9.  Patents  (8  215*)— Assignment— Sale  of 
Patent  Rights— Misrepresentations— Ex- 
pressions of  Opinion. 

Statements  by  plaintiff,  when  he  assigned 
patent  rights  in  an'  instrument  to  defendant, 
that  it  was  an  instrument  of  great  commercial 
value,  intended  for  the  use  of  all  mechanics, 
and  for  which  there  would  be  a  great  demand ; 
that  it  would  do  the  work  of  10  other  instru- 
ments then  used,  and  the  purchaser  could  easily 
make  a  certain  sum  by  selling  it — were  mere 
expressions  of  opinion,  the  instrument  being  be- 
fore them  when  the  sale  was  made,  and  its 
merits  and  defects  equally  open  to  both  parties, 
neither  of  whom  were  experienced  mechanics. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec. 
Dig.  8  215.*] 

10.  Mortgages  (8  25*)— Consideration— Fail- 
ure. 

Where  plaintiff  assigned  to  defendant  pat- 
ent rights  of  an  instrument  for  a  certain  state, 
with  the  privilege  of  purchasing  the  instru- 
ments, when  manufactured,  from  a  certain  com- 
pany at  the  same  price  plaintiff  paid  for  them, 
the  privilege  of  purchasing  the  instruments  from 
the  manufacturer  was  a  condition  subsequent 
and  not  a  condition  precedent,  to  the  validity 
of  the  mortgage  given  for  the  purchase  money, 
so  that  the  failure  of  the  manufacturer  to  fur- 
nish the  instruments  at  that  price  did  not  in- 
validate the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8  41 ;  Dec.  Dig.  8  25.*] 

11.  Mortgages  (8  78*)— Validity— Misrepre- 
sentations—Statements  of  Opinion. 

Where  statements  of  the  seller  of  patent 
rights  as  to  the  value  and  merit  of  the  patented 
article  were  mere  statements  of  opinion,  upon 
which  the  purchaser  was  not  entitled  to  rely, 
they  would  not  vitiate  the  mortgage  given  to 
secure  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  88  177,  179;  Dec  Dig.  §  78.*] 

12.  Sales  (8  38*) — Validity— Misrepresenta- 
tions. 

To  vitiate  a  contract  of  sale  so  that  equity 
will  not  aid  in  its  enforcement,  the  misrepresen- 
tation must  not  only  relate  to  a  material  mat- 
ter constituting  an  inducement  to  the  contract 
but  to  a  matter  of  which  the  complaining  party 
had  no  knowledge  or  means  of  knowledge,  and 
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upon  which  misrepresentation  he  actually  relied 
to  his  injury,  and  where  the  means  of  knowledge 
are  equally  open  to  both  parties,  and  the  sub- 
ject of  the  sale  is  open  to  their  inspection,  or 
where  he  does  not  in  fact  rely  upon  the  misrep- 
resentation, the  purchaser  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  65;  Dec  Dig.  §  38.*] 

13.  Sales  ($  126*)— Remedies  of  Buteb— De- 
fenses—I^aud— Rescission  of  Contract. 

As  a  general  rule,  one  who  is  induced  through 
fraud  to  execute  a  contract  of  sale,  to  avail 
himself  of  that  defense,  must  act  promptly  upon 
the  discovery  of  the  fraud,  and  by  retaining  the 
subject-matter  of  the  sale  after  its  discovery 
loses  his  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  313-317 ;  Dec.  Dig.  §  126.*] 

14.  Appeal  and  Eebob  (§  1113*)  —  Disposi- 
tion of  Cause. 

Though  a  decree  confirming  an  order  of 
sale  of  mortgaged  property  was  void,  the  case 
being  tried  de  novo  in  the  Supreme  Court,  and 
all  the  evidence  being  before  ft,  upon  a  finding 
for  plaintiff  a  decree  of  foreclosure  may  be  en- 
tered in  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4411 ;  Dec.  Dig.  f  1113.*] 

15.  Mortgages  (§  581*)— Foreclosure  of  Ac- 
tion—Decree— Relief— Attorney's  Fees- 
Proof. 

In  an  action  to  foreclose  a  mortgage,  there 
being  no  proof  of  the  attorney's  fee  claimed  by 
plaintiff,  the  amount  of  the  fee  as  claimed  will 
not  be  included  in  the  judgment 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1669 ;  Dec.  Dig.  §  581.*] 

16.  ArPEAL  and  Error  (§  984*)— Discretion 
of  Trial  Court— Allowing  Costs. 

The  trial  court  having  in  its  discretion  de- 
nied costs  to  either  party  upon  setting  aside  a 
default  decree  of  foreclosure,  its  action  will  not 
be  disturbed  on  appeal,  though  decree  of  fore- 
closure is  rendered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §8  3881-3888;  Dec  Dig.  8 
984.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Wm.  Galloway,  Judge. 

Suit  by  Jennie  Waymire  against  P.  A. 
Shipley  and  wife  to  foreclose  a  mortgage. 
From  an  order  opening  a  default  and  set- 
ting aside  a  decree  of  foreclosure,  plaintiff 
appeals,  and  from  a  subsequent  decree  of 
foreclosure,  and  an  order  confirming  the 
sale  thereunder,  defendants  appeal.  Decree 
modified,  and  judgment  rendered. 

This  Is  a  suit  to  foreclose  a  mortgage  exe- 
cuted by  defendants  P.  A.  Shipley  and  Eliza- 
beth Shipley,  his  wife,  to  plaintiff,  on  lots 
1,  2,  7,  and  8,  In  block  35,  and  lots  1  and  2, 
in  block  38,  in  University  addition  to  Salem. 
Or.  Service  on  the  defendants  was  had  by 
publication  of  summons,  the  order  for  which 
was  made  on  March  6,  1906,  the  complaint 
being  filed  25  days  later,  while  a  default  for 
failure  of  defendants  to  appear  was  taken 
against  them  on  April  2d  following,  and 
thereafter,  on  May  28th,  a  decree  was  en- 
tered in  plaintiff's  favor  for  $2,145,  with 
costs  and  attorney  fees,  directing  a  sale  of 
the  lots  in  satisfaction  of  the  mortgage  there- 
on.  On  July  31st,  following  the  entry  of  the 


decree,  defendants  moved  that  the  default  be 
opened,  and  that  they  be  permitted  to  answer 
and  defend,  basing  the  motion  therefor  upon 
P.  A.  Shipley's  affidavit  which  purported  to 
state  facts  showing  "mistake,  inadvertence, 
and  excusable  neglect,"  which  motion  was  al- 
lowed. Defendants  thereafter  answered,  ad- 
mitting the  execution  of  the  notes  and  mort- 
gage set  out  In  the  complaint  but  denied  the 
other  averments,  and  as  an  affirmative  de- 
fense, charge  want  of  consideration  by  reason 
of  alleged  fraud  In  the*making  of  a  certain 
sale  to  defendant  P.  A.  Shipley  of  a  patent 
right,  said  to  be  worthless,  concluding  with 
a  prayer  to  the  effect  that  the  Instruments 
Involved  be  declared  null  and  void,  and  the 
suit  be  dismissed.  The  reply  denies  the  af- 
firmative averments,  except  the  execution  of 
the  written  instruments  Bet  out  therein,  and. 
as  separate  and  affirmative  matter,  endeavors 
to  plead  that  plaintiff  is  an  Innocent  pur- 
chaser and  holder  of  the  notes  and  mort- 
gage Involved.  The  cause  was  tried  before 
the  court  and  upon  testimony  offered,  find- 
ings of  fact  and  conclusions  of  law  were  en- 
tered In  favor  of  plaintiff,  and  a  decree  en- 
tered thereon  reciting  that  the  mortgage  was 
foreclosed  by  an  order  of  the  court  on  May 
28,  1906,  under  which  the  realty  described 
was,  on  the  14th  of  July  following,  sold  at 
sheriff's  sale;  that  the  execution  being  duly 
returned  satisfied,  and  no  objections  thereto 
having  been  filed,  except  those  stated  in  the 
amended  answer,  plaintiff  was  entitled  to 
have  the  sale  confirmed,  and  it  was  so  or- 
dered. From  this  order  defendants  appeal, 
and  from  the  order  opening  the  default  and 
setting  aside  the  first  decree  of  May  28,  1906, 
and  permitting  defendants  to  answer,  plain- 
tiff appeals. 

E.  D.  Horgan,  for  appellants.  James  Mc- 
Cain and  W.  T.  Vinton,  for  respondent 

KINO,  C.  (after  stating  the  facts  as  above). 
The  first  point  demanding  attention  is  the 
error  assigned  by  plaintiff  in  respect  to  the 
order  of  the  court  in  opening  the  default  and 
permitting  defendants  to  answer,  which.  If 
tenable,  disposes  of  the  controversy.  B.  & 
C.  Comp.  8  59,  among  other  things,  provides 
that  "the  defendant  against  whom  publica- 
tion is  ordered,  or  his  representatives, 
•  *  *  may,  *  *  *  upon  good  cause 
shown  and  upon  such  terms  as  may  be  prop- 
er, be  allowed  to  defend  after  judgment  and 
within  one  year  after  the  entry  of  such  judg- 
ment on  such  terms  as  may  be  just.  •  *  *  ** 
And  the  term  "judgment,"  as  there  used. 
Includes  decrees.  Words  &  Phrases,  p.  3835. 
See,  also,  B.  &  C.  Comp.  8  396.  It  Is  thus 
apparent  that,  if  sufficient  showing  was 
made  by  defendants,  the  order  setting  aside 
and  vacating  the  decree  and  permitting  them 
to  answer  and  defend  was  proper ;  and  when 
once  properly  set  aside,  whether  upon  the 
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showing  made,  or  for  other  sufficient  reasons 
disclosed  by  the  record,  the  court  was  with- 
out power  thereafter  to  enter  a  decree  con- 
firming any  sale  made  under  the  vacated  de- 
cree, and  only  by  entry  of  another  decree  up- 
on the  facts  thereafter  found  could  any 
rights  In  the  property  be  acquired  by  the  pur- 
chaser under  the  foreclosure  sale.  It  Is  dis- 
closed by  the  record  that  the  complaint  was 
not  filed  until  March  81,  1906,  long  after  pro- 
curement of  the  order  for  publication  of  sum- 
mons, but  the  default  for  failure  to  appear 
or  to  plead  was  taken  but  two  days  later. 
It  is  obvious,  therefore,  that  since  no  com- 
plaint was  filed  at  the  time  the  order  for 
publication  of  summons  was  procured,  and 
the  default  was  based  on  a  failure  to  answer 
within  the  time  thus  demanded,  the  default 
was  erroneously,  as  well  as  prematurely,  en- 
tered, and  the  decree  thereon  accordingly 
void.  Defendants  were  therefore  entitled  to 
have  the  same  set  aside,  and,  having  tender- 
ed the  answer  upon  which  the  cause  was 
tried,  before  default  was  legally  entered, 
were  entitled  to  defend.  It  follows  that  the 
order  vacating  the  decree,  although  entered 
on  other  and  insufficient  reasons,  was  prop- 
er, and  no  error  can  be  predicated  thereon. 
Defendants,  however,  by  their  voluntary  ap- 
pearance, submitted  to  the  jurisdiction  of  the 
court  (Mayer  v.  Mayer,  27  Or.  133,  39  Pac.  | 
1002),  leaving  for  determination  the  points  ; 
urged  by  defendants  on  the  merits.  ! 

Defendants  assert  that  the  consideration  | 
for  the  notes  and  mortgage  consists  of  the 
sale  of  a  right  to  sell  a  patent  right,  with 
the  privilege  of  selling  the  tool  patented 
in  the  state  of  California.  The  instrument 
alluded  to  Is  termed  a  "mitre  square"  or 
"caliper  rule,"  the  patent  to  which  was  ob- 
tained by  plaintiffs  husband,  Albert  A.  Way- 
mire,  who  sold  It  to  P.  A.  Shipley  for  $2,- 
000.  Defendants  admit  the  execution  of  the 
notes  and  mortgage,  and,  as  an  affirmative 
defense,  charge  fraud  In  the  sale  thereof,  a 
summary  of  which  charges  are:  That  at  and 
before  the  sale  and  execution  of  the  notes 
and  mortgage  Albert  Waymire,  the  owner  of 
the  patent,  falsely,  fraudulently,  deceitfully, 
and  with  intent  to  deceive  defendants,  repre- 
sented that  the  patent  was  a  mitre  square  or 
caliper  rule,  of  great  commercial  value,  in- 
tended for  the  use  of  all  mechanics,  and  that 
It  was  a  useful  instrument  and  Invention,  for 
which  there  would  be  a  great  demand,  and 
one  which  every  mechanic  and  architect  in 
California  would  need;  that  the  instrument 
would  do  the  work  and  take  the  .place  of 
10  other  Instruments  then  In  use.  Insuring 
rapid  building;  that  the  purchaser  could 
take  the  patent  to  California,  sell  it  for  $3,- 
000,  and  easily  make  $2,000  from  the  profits 
arising  from  its  sale;  and  that  the  instru- 
ments patented  were  being  manufactured  by 
the  Streator  Metal  Stamping  Company  in  Il- 
linois, from  which  he  could  purchase  them  at 
the  same  rates,  figures,  and  prices  as  the  In- 


ventor could,  at  the  same  time  executing  to 
him  (Shipley)  written  authority  to  make  such 
purchase,  and  presenting  him  with  200  tools 
made  under  the  patent  then  In  Waymlre's 
possession. 

The  execution  of  the  notes  and  mortgage 
being  admitted,  the  burden  of  proving  the 
fraud  in  their  execution  was  upon  the  de- 
fendants, and  it  devolved  upon  them  to  es- 
tablish every  necessary  element  thereof  by 
clear  and  explicit  evidence.  6  Ency.  Ev.  8; 
Keel  v.  Levy,  19  Or.  450,  24  Pac.  253.  De- 
fendants have  not  brought  themselves  within 
any  exception  to  this  rule.  The  written  as- 
signment of  the  patent  and  contract  set  out 
in  the  answer  and  admitted  by  the  plaintiff, 
taken  together,  clearly  and  specifically  con- 
vey to  Shipley  the  letters  patent  to  the  de- 
vice to  and  in  the  state  of  California,  sub- 
ject only  to  certain  restrictions  as  to  the 
price  for  which  the  articles  might  be  sold,  in 
the  event  Shipley  desired  to  sell  them  at  re- 
tall,  with  a  further  grant  of  a  right  and  priv- 
ilege to  purchase  and  receive  the  instruments 
from  the  Streator  Metal  Stamping  Company, 
when  manufactured,  at  the  same  rate  and 
prices  paid  for  the  goods  and  articles  by 
Waymire.  That  the  patent  was  duly  and 
regularly  issued,  and  that  the  seller  was  the 
owner  and  holder  thereof,  is  not  questioned, 
which,  in  Itself,  was  prima  facie  evidence  of 
Its  utility,  to  overcome  which,  clear  and 
strong  evidence  to  the  contrary  is  necessary. 
22  Am.  &  Eng.  Ency.  Law,  334,  335 ;  Recken- 
dorfer  v.  Faber,  92  U.  S.  347,  23  L.  Ed.  710. 
When,  therefore,  it  is  disclosed  that  the  pat- 
ent was  in  fact  issued,  the  burden  of  proving 
Its  uselessness  was  cast  upon  defendants. 

The  testimony  discloses  that,  among  the 
witnesses  called  as  to  the  utility  of  the  inven- 
tion, Charles  Waymire,  although  a  brother 
of  the  owner  and  seller  of  the  patent,  was 
a  disinterested  witness,  in  whose  word  de- 
fendants at  the  trial  manifested  implicit  con- 
fidence ;  that  he  testifies  that  while  stopping 
with  the  defendants,  and  before  the  arrival 
of  Albert  Waymire,  he  first  showed  Shipley 
a  sample  of  the  Instrument,  whereupon  Ship- 
ley became  interested,  and,  immediately  up- 
on the  arrival  of  his  brother,  sought  to  pur- 
chase from  him  a  right  to  the  patent  for  the 
state  of  California;  and  that  while  he  (the 
witness)  had  considerable  confidence  In  the 
invention,  he  had  not  as  much  faith  therein 
as  did  Mr.  Shipley,  and  accordingly  advised 
defendants,  prior  to  the  sale,  against  giving 
the  mortgage  as  security  for  the  right  to  the 
patent  As  to  the  utility  thereof,  we  think 
the  witness  practically  states  the  real  situa- 
tion, in  respect  to  which  he  says:  "Q.  You 
have  testified  you  are  a  mechanic.  What  Is 
the  fact  about  this  tool  here  being  such  an 
instrument?  As  a  matter  of  fact,  it  can  be 
used  for  the  other  different  tools  that  your 
brother  claimed  for  It?  A.  Well,  It  would  be 
a  matter  of  my  own  opinion.  Q.  That  Is 
what  I  want  you  to  state.  A.  Well,  to  start  out 
with,  Just  suppose  I  had  that  in  my  pocket 
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and  wanted  to  square  a  board,  and  didn't 
have  a  square,  If  that  die  was  made  perfect 
there  is  no  reason  why  that  could  not  be  set 
perfectly  square.  The  die  was  Imperfect.  The 
tool  there  Is  evidence  of  itself.  If  it  was  a 
perfect  made  tool  I  could  use  It  for  a  square. 
My  idea  is  that  thing  is  more  to  take  the 
place  of  different  tools  for  a  man  who  has 
not  got  already  a  kit  of  tools.  If  I  wanted  to 
use  a  compass  and  had  that,  I  could  strike 
a  circle.  If  I  wanted  to  use  a  guage  to  split 
a  board,  I  could  do  it  that  way.  If  I  wanted 
a  caliper  rule,  I  could  get  it  as  Mr.  Wlldhart 
showed  you  here.  I  can  use  that  in  place  of 
a  caliper  [shows  how].  It  is  a  very  good 
substitute,  where  you  haven't  got  all  these 
tools,  is  my  honest  opinion.  While  a  real, 
genuine,  thorough  mechanic  would  like  to 
have  that  in  his  kit,  he  would  not  rely  upon 
it  very  much.  That  is  my  idea  of  it  While 
I  don't  think  as  much  of  it  as  some  men  do, 
it  is  not  worthless  by  a  whole  lot" 

An  examination  of  all  the  evidence  ad- 
duced reveals  that  the  owner  of  the  patent 
manifested  no  special  desire  to  sell  the  right 
to  Shipley,  and  even  told  him  that  under 
the  circumstances,  he  thought  it  would  be 
better  for  both  If  Shipley  would  not  buy  it; 
that  he  could  take  the  right  to  California  and 
sell  it  himself;  but  notwithstanding  the  ad- 
vice of  Chae.  Way  mi  re,  and  the  disposition 
of  Albert  not  to  sell  to  defendant  the  latter 
insisted  on  purchasing  it  Albert  Waymire 
had  sold  the  right  in  the  state  of  Washing- 
ton for  the  agreed  price  of  $2,000,  and  subse- 
quent to  the  deal  with  defendant  negotiated 
a  sale  to  parties  in  Boise,  Idaho,  of  all  the 
remaining  territory  for  $25,000,  failing  only 
by  reason  of  the  contemplated  purchasers 
not  being  able  to  furnish  the  security  for 
the  purchase  price;  and,  as  a  circumstance 
Indicative  of  the  confidence  had  in  his  in- 
vention, he  voluntarily  returned  to  the  Ida- 
ho purchasers  their  notes,  and  declared  the 
sale  forfeited  on  account  of  the  security  not 
being  furnished.  The  representations  made 
at  the  time  of,  and  leading  up  to.  the  sale 
were  merely  expressions  of  opinion.  Samples 
of  the  instrument  were  before  the  parties  and 
examined  by  all.  Its  merits,  or  demerits,  as 
the  case  may  be,  were  as  susceptible  of  de- 
termination by  one  as  by  the  other.  Neither 
of  them  appears  to  be  mechanics  of  extraor- 
dinary ability,  or  to  have  been  following 
that  line  as  a  business,  as  both  claimed  to  be 
ministers  of  the  gospel,  and  were  devoting 
most  of  their  time  to  that  work.  Waymire 
told  defendant  that  he  thought  the  latter 
could  take  the  patent  to  California,  and  sell 
the  right  in  that  state  and  make  $1,000,  but 
if  he  saw  fit  to  sell  the  Instrument  patented 
in  place  of  the  right  purchased,  he  would  be 
quite  certain  of  making  $2,000,  and  that  the 
tools  could  be  purchased  through  the  Streator 
Metal  Stamping  Company,  to  which  purchase 
he  would  and  did  assent  In  reference  to 
this  agreement  the  evidence  does  not  dis- 
close any  failure  on  the  part  of  Waymire  to 


comply  therewith.  The  company  may  have 
failed  to  do  its  part,  but  it  is  not  shown 
that  such  failure  was  through  any  fault  of 
the  inventor.  Moreover,  the  agreement  giv- 
ing defendant  the  privilege  of  purchasing  the 
same  articles  from  the  Streator  Metal  Stamp- 
ing Company  has  but  little  bearing  on  this 
case.  Its  provision  in  this  respect  was  mere- 
ly a  condition  subsequent  and  not  a  condi- 
tion precedent,  to  the  validity  of  the  mort- 
gage. The  sale  of  the  patent  right  for  the 
state  named,  together  with  the  agreement  to 
permit  the  purchaser  to  buy  from  the  compa- 
ny the  tools  as  manufactured,  constitute  the 
consideration  for  which  the  notes  and  mort- 
gage were  given,  which  consideration  de- 
fendants received;  and,  though  the  inventor 
may  have  been  mistaken  in  his  opinion  as  to 
the  merits  of  the  tool  patented,  the  repre- 
sentations based  thereon  were  not  such  as 
to  entitle  the  purchaser  to  rely  thereon,  and 
accordingly  were  Insufficient  to  vitiate  the 
instruments  executed  In  payment  of,  or  to 
secure  the  payment  of,  the  purchase  price. 
2  Kent  671;  Little  v.  Allen,  56  Tex.  133; 
Bridges  v.  Robinson,  2  Tenn.  Ch.  720,  724; 
Collins  v.  Jackson,  54  Mich.  186,  19  N.  W. 
947 ;  Bain  v.  Withey  &  Ottman,  107  Ala.  223. 
18  South.  217;  Bondurant  v.  Crawford,  22 
Iowa,  40,  47;  Kimball  v.  Bangs,  144  Mass. 
321,  11  N.  B.  113. 

The  rule  governing  contracts  of  this  class 
Is  clearly  and  concisely  stated  by  Mr.  Justice 
Field,  as  follows:  "The  misrepresentation 
which  will  vitiate  a  contract  of  sale,  and  pre- 
vent a  court  of  equity  from  aiding  its  en- 
forcement must  not  only  relate  to  a  material 
matter  constituting  an  inducement  to  the 
contract  but  it  must  relate  to  a  matter  re- 
specting which  the  complaining  party  did 
not  possess  at  hand  the  means  of  knowledge ; 
and  it  must  be  a  misrepresentation  upon 
which  he  relied,  and  by  which  he  was  actu- 
ally misled  to  his  injury.  A  court  of  equity 
will  not  undertake,  any  more  than  a  court 
of  law,  to  relieve  a  party  from  the  conse- 
quences of  his  own  Inattention  and  careless- 
ness. Where  the  means  of  knowledge  are  at 
hand  and  equally  available  to  both  parties, 
and  the  subject  of  purchase  is  alike  open  to 
their  Inspection,  if  the  purchaser  does  not 
avail  himself  of  these  means  and  opportuni- 
ties, he  will  not  be  heard  to  say  that  he  has 
been  deceived  by  the  vendor's  misrepresenta- 
tions. If,  having  eyes,  he  will  not  see  mat- 
ters directly  before  them,  where  no  conceal- 
ment is  made  or  attempted,  he  will  not  be 
entitled  to  favorable  consideration  when  he 
complains  that  he  has  suffered  from  his  own 
voluntary  blindness,  and  been  misled  by  over- 
confidence  In  the  statements  of  another.  And 
the  same  rule  obtains  when  the  complaining 
party  does  not  rely  upon  the  misrepresenta- 
tions, but  seeks  from  other  quarters  means 
of  verification  of  the  statements  made,  and 
acts  upon  the  information  thus  obtained." 
Slaughter's  Admin,  v.  Gerson,  13  Wall.  379, 
383,  20  L.  Ed.  627.   "A  party,"  says  the  Su- 
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preme  Court  of  Iowa,  "cannot  make  the  mere 
opinion  of  another  a  ground  of  fraud,  espe- 
cially where  this  opinion  relates  to  the  value 
of  an  article,  or  to  what  will  happen  In  the 
future,  In  relation  to  which  each  party  has,  or 
is  supposed  to  have,  equal  opportunities  to 
know  or  judge  for  himself."  Bondurant  v. 
Crawford,  22  Iowa,  40,  47.  Again,  it  appears 
that  after  the  purchase  was  made  by  Shipley 
he  went  to  California,  and,  according  to  his 
statement,  although  he  was  continuously  but 
unsuccessfully  attempting  to  sell  the  tools  giv- 
en him,  no  complaint  was  made  with  respect 
to  the  merits  of  the  right  purchased,  or  effi- 
ciency of  the  tools  manufactured,  until  after 
this  suit  was  instituted,  and,  even  then,  it  is 
conceded  that  defendants  had  contemplated 
deeding  the  property  to  Waymire  for  the  pur- 
pose of  saving  him  the  expense  of  fore- 
closure. Nor  until  advised  by  counsel  to 
the  effect  that  be  might  have  the  mortgage 
canceled  by  a  suit  in  equity  did  he  think  of 
questioning  the  validity  of  the  transaction. 
It  Is  the  general  rule  that  any  person  who 
has  been  induced  through  fraud  to  execute  a 
contract  of  any  kind,  in  order  to  avail  him- 
self of  that  defense,  should  act  promptly 
upon  the  discovery  of  the  deception.  "He 
cannot  deal  with  the  article  purchased  after 
discovery  of  fraud  in  a  sale,  without  losing 
his  right  of  action."  2  Kent  (10th  Ed.)  660- 
664.  Measured  by  the  rules  announced,  de- 
fendants have  failed  to  establish,  by  a  pre- 
ponderance of  evidence,  the  fraud  and  de- 
ception complained  of,  for  which  reason  plain- 
tiff is  entitled  to  have  the  mortgage  fore- 
closed, as  demanded  in  the  complaint.  But 
since  the  sale  of  the  mortgaged  premises 
was  made  under  a  vacated  decree,  and  with- 
out a  decree  of  foreclosure  having  been  sub- 
sequently entered  directing  the  sale  of  the 
mortgaged  property,  etc.,  the  proceedings 
thereunder  were  void,  and  the  court  erred  ac- 
cordingly. However,  the  cause  being  tried 
de  novo  in  this  court,  and  all  the  evidence 
being  before  us,  a  decree  of  foreclosure  may 
be  entered  here.   B.  &  C.  Comp.  §  555;  Suth- 

erlin  v.  Bloomer,  50  Or.   ,  93  Pac.  135. 

But  we  find  no  proof  on  the  Issue  respecting 
attorney  fees  claimed,  without  which  no  judg- 
ment can  be  entered  therefor.  Bradtfeldt  v. 
Cooke,  27  Or.  194,  40  Pac.  1,  50  Am.  St  Rep. 
701;  Wright  v.  Invest  Co.,  49  Or.  177,  89 
Pac.  387.  The  decree  appealed  from  should 
therefore  be  modified  by  setting  aside  the 
confirmation  of  the  sale  made  under  decree 
of  May  28,  1906,  and  one  entered  here  In 
conformity  with  this  opinion. 

The  circuit  court  having,  in  the  exercise 
of  its  discretion,  denied  costs  to  either  par- 
ty, its  findings  in  that  respect  will  not  be  dis- 
turbed, but  an  appeal  having  been  essential 
to  a  full  protection  of  defendants'  rights, 
they  are  entitled  to  their  costs  on  this  ap- 
peal. 


HALL  t  DUNN,  County  Judge,  et  al. 
(Supreme  Court  of  Oregon.   Oct.  27,  1908.) 

1.  Equitt  (8  44*)— Jurisdiction— Legal  Rem- 
edy—Effect. 

Under  B.  6Y  C.  Comp.  §  390,  a  suit  lies  In 
equity  to  enforce  or  protect  a  private  right,  etc., 
when  there  is  no  plain,  adequate,  and  complete 
remedy  at  law;  equity  jurisdiction  not  being 
defeated  by  concurrent  law  jurisdiction,  unless 
the  legal  remedy,  as  to  final  relief  and  the  mode 
of  securing  it  is  as  efficient  as  that  in  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  8  141;  Dec.  Dig.  8  44>] 

2.  Injunction  (8  7*)— Jubisdiction— Legal 
Remedies— "Wbit  of  Review." 

The  "writ  of  review,"  by  B.  ft  C.  Comp. 
8  594,  made  substantially  the  same  as  the  com- 
mon-law writ  of  certiorari,  is  a  special  proceed- 
ing; and  under  section  597  the  only  inquiry 
proper  upon  a  return  to  the  writ  Is  a  question 
of  law,  in  the  examination  of  which  the  parties 
are  not  entitled  to  a  jury  trial,  so  that  the  ex- 
istence of  a  remedy  by  court  of  review  does 
not  necessarily  exclude  a  remedy  in  equity. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8  6;  Dec.  Dig.  8  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7537-7538,  7838.] 

8.  Injunction  (8  19*)— Pbopbiett  of  Remedy 

—Multiplicity  of  Actions. 

Multiplicity  of  criminal  actions  against 
one,  or  of  civil  actions  to  recover  damages  he 
might  sustain,  is  not  alone  sufficient  to  au- 
thorize equity  to  grant  an  injunction  in  a  cause 
in  which  relief  could  have  been  obtained  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  8  18;  Dec.  Dig.  8  19.*] 

4.  Municipal  Cobpobations  (8  745%*)— Void 
Cbiminal  Laws— Enfoboement— Liability. 

Municipal  corporations  are  not  generally 
liable  for  trespasses  by  their  officers  in  the 
enforcement  of  void  enactments  in  the  at- 
tempted exercise  of  police  powers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  8  745%.*] 

5.  Injunction  (8  7*)— Pbopbiety  of  Rem- 
edy—Wbit  of  Review  as  Remedy. 

A  saloonkeeper  is  not  prevented  from  su- 
ing to  enjoin  county  officers  from  prohibiting 
the  sale  of  Intoxicants  in  the  county  pursuant 
to  the  result  of  an  election,  because  he  could 
have  tested  the  validity  of  the  order  by  a  writ 
of  review,  on  the  ground  that  every  sale  by 
him  until  proceedings  under  a  writ  of  review 
could  be  determined  might  subject  him  to  pros- 
ecution, and  that,  on  account  of  the  insolvency 
of  officers  prosecuting  him  and  the  nonliabil- 
ity of  municipal  corporations,  he  might  be 
unable  to  recover  damages  on  the  law  finally 
appearing  to  be  void. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8  6;  Dec.  Dig.  8  ?.*] 

6.  Injunction  (8  105*)— Pbopbiety  of  Rem- 
edy —  Restbaint  of  Cbiminal  Pbosecu- 
tions. 

The  general  rule  that  injunction  will  not 
lie  to  restrain  criminal  proceedings  is  subject 
to  exception  where  property  rights  are  affected. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  8  178;  Dec.  Dig.  8  105.*] 

7.  Statutes  (8  4*)— Legislative  Poweb. 

The  legislative  assembly,  when  not  inter- 
dicted by  the  Constitution,  is  a  lawmaking  body 
of  co-ordinate  authority  with  the  people,  when 
they  exercise  their  reserved  initiative  power! 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  6  3;  Dec.  Dig.  8  4.*] 


*Fpr  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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8.  Statutes  (f  248*)— Enactment— Time  of 
Taking  Effect. 

The  local  option  low  (Gen.  Laws  1905,  p. 
41),  which  provides  that  its  clauses  may  be 
made  applicable  to  any  county,  etc.,  upon  com- 

Eliance  with  specified  conditions,  was  approved 
y  a  majority  of  the  votes  thereon  June  6, 
1904.  and  was  declared  by  the  Governor's  proc- 
lamation to  be  effective  June  24th.  Held  that, 
under  Const  art.  1,  8  21,  providing  that  the 
taking  effect  of  no  law  shall  be  made  to  de- 
pend upon  any  authority,  except  as  provided 
in  the  Constitution,  the  law  must  be  regarded 
as  having  taken  effect  June  24th,  though  it  is 
in  the  nature  of  an  enabling  act,  so  far  as  the 
provisions  can  be  made  particularly  applicable 
to  a  county,  etc. ;  but  where  the  law  is  so  em- 
ployed it  necessarily  relates  back  to  the  time  of 
the  promulgation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  S  248.*] 

9.  Intoxicating  Liquobs  (j  6*) — Local  Op- 
tion Law— Legislative  Poweb. 

Prior  to  the  amendment,  on  June  4.  1906, 
of  Const,  art  11,  §  2,  so  as  to  prohibit  the 
Legislature  from  enacting,  amending,  or  repeal- 
ing municipal  charters,  the  Legislature  could 
alter  a  city's  charter,  so  as  to  take  the  city's 
territory  out  of  the  local  option  law  (Gen. 
Laws  1905,  p.  41). 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  6.*] 

10.  Intoxicating  Liquobs  (§  25*)— Statutes 
—Repeal. 

The  local  option  law  (Gen.  Laws  1905,  p. 
41).  effective  June  24,  1904.  provides  that  its 
clauses  may  be  made  applicable  to  any  county, 
etc.,  by  compliance  with  specified  conditions. 
Medford  City  Charter  (Sp.  Laws  1905,  p.  996, 
c.  4)  8  25,  subd.  19,  authorizes  the  city  to  li- 
cense, etc.,  saloons,  irrespective  of  any  general 
law.  The  title  declares  a  purpose  'ho  incor- 
porate the  city.  *  *  *  define  its  powers  and 
duties  and  to  repeal  all  acts  and  parts  of  acts 
in  conflict  therewith."  The  charter  repeals  all 
conflicting  acts  or  parts  of  acts,  general  or 
special.  Held,  that  the  charter  expressly  and 
impliedly  repeals  the  local  option  law  so  far  as 
its  provisions  might  have  been  applied  to  such 
city. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  8  25.*] 

11.  Statutes  (8  162*)— Repeal— Genebal  and 
Special  Laws. 

Though  a  general  statute  will  not  Implied- 
ly repeal  a  special  law  previously  enacted,  If  the 
special  law  is  the  later  enactment,  it  limits  the 
effect  of  the  prior  general  act  from  which  it 
differs. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8§  235-237 ;  Dec.  Dig.  8  162.*] 

12.  Constitutional  Law  (S  205*)— Special 
Pbivileges— Intoxicating  Liquobs. 

Medford  City  Charter  (Sp.  Laws  1905,  p. 
996,  c.  4)  8  25,  subd.  19,  authorizing  the  city 
to  license  saloons,  etc.,  does  not  infringe  Const, 
art.  1,  8  20,  prohibiting  the  granting  of  privi- 
leges not  equally  belonging  to  all  citizens,  since 
the  sale  of  intoxicants  is  not  a  privilege  ex- 
ercisable as  of  common  right. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  617 ;  Dec.  Dig.  8  205.*] 

13.  Constitutional  Law  (8  28*)— Municipal 
Cobpobation  s— Chaster  s— Amen  dment. 

The  amendment '  of  Const  art  11,  8  2, 
adopted  June  4,  1906,  and  empowering  munici- 
pal voters  to  amend  their  charters,  etc.,  is  not 
self -executing,  and  operates  prospectively  only, 
so  that  it  did  not  alter  a  charter  enacted  by 


the  Legislature  February  7,  1905  (Sp.  I*ws 
1905,  p.  989). 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  8  32;  Dec  Dig.  8 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  K.  J3anna,  Judge. 

Injunction  suit  by  J.  C.  Hall  against 
George  W.  Dunn,  county  judge,  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

This  Is  a  suit  by  J.  C.  Hall  against  George 
W.  Dunn,  as  county  judge,  and  Joshua  Pat- 
terson and  George  Brown,  as  county  com- 
missioners, of  Jackson  county,  to  enjoin 
them,  as  the  county  court  thereof,  from 
making  an  order  declaring  the  result  of  a 
majority  of  the  votes  cast  in  the  entire  coun- 
ty in  favor  of  prohibition  and  directing  the 
absolute  interdiction  of  the  sale  of  Intoxicat- 
ing liquors  therein,  so  far  as  the  mandate 
might  affect  the  city  of  Medford.  The  com- 
plaint states  generally  that,  pursuant  to  an 
ordinance  of  that  city,  the  plaintiff  secured 
a  license  June  6,  1908,  permitting  him  to  sell 
at  retail  in  that  municipality  8pIrItuou«, 
malt,  and  vinous  liquors  for  a  term  of  six 
months;  that  at  a  general  election  held  June 
1,  1908,  there  was  submitted  to  the  voters  of 
Jackson  county,  as  a  whole,  including  the 
city  of  Medford,  the  question  whether  or 
not  the  sale  of  intoxicating  liquors  should 
be  prohibited,  and  2,138  votes  were  cast  In 
favor  of  the  measure  and  1,881  against  It; 
that  the  defendants  are  the  respective  of- 
ficers mentioned,  and  as  such  threaten  to 
convene  the  county  court  to  declare  the  re- 
sult of  the  election  and  to  make  an  order 
absolutely  prohibiting  the  sale  of  intoxicat- 
ing liquors  in  the  entire  county,  which  direc- 
tion they  have  no  authority  to  make,  so  far 
as  the  prescription  may  affect  Medford,  in 
that  the  local  option  liquor  law  and  all 
other  related  enactments  do  not  apply  to 
that  city;  that  the  charter  of  Medford. 
enacted  February  6,  1901,  conferred  pow- 
er upon  the  council  to  tax  and  regulate 
the  sale  of  intoxicating  liquors;  that  such 
act  was  repealed  by  the  legislative  assem- 
bly in  the  year  1905,  when  a  new  charter 
was  granted,  authorizing  the  council  to  li- 
cense, tax,  regulate,  or  prohibit  the  sale  of 
intoxicating  liquors;  that  the  plaintiff  has 
for  several  years  prior  hereto  been  engaged 
in  keeping  a  saloon  at  Medford,  and  is 
the  owner  therein  of  fixtures  and  of  a  stock 
of  liquors,  used  in  the  business,  of  a  great- 
er value  than  $2,500;  that,  unless  restrained, 
the  defendants  will  execute  their  menace, 
thereby  preventing  the  plaintiff,  to  his  in- 
jury and  damage,  from  conducting  his  busi- 
ness in  that  city;  and  that  he  has  no  plain, 
speedy,  or  adequate  remedy  at  law  for  his 
loss,  because  tbe  laws  of  Oregon  contain  no 
provision  for  contesting  an  election  held 
for  the  purpose  of  voting  upon  the  question 
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of  prohibition.  A  demurrer  to  the  complaint, 
on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  suit,  was 
overruled,  and,  the  defendants  declining  fur- 
ther to  plead  or  answer,  the  relief  prayed 
for  was  granted;  and  they  appeal. 

Wm.  M.  Oolvig,  for  appellants.  Wallace 
McCamant,  for  respondent. 

MOORE.  J.  (after  stating  the  facts  as 
above).  The  right  of  an  equity  tribunal  to 
grant  an  injunction  in  the  case  at  bar  is 
challenged  on  the  ground  that  the  plaintiff 
could,  by  a  writ  of  review,  have  tested  the 
validity  of  {be  order  of  the  county  court  di- 
recting an  election  to  be  held  in  the  entire 
county,  and,  as  an  adequate  remedy  at  law 
was  thus  afforded,  errors  were  committed  in 
overruling  the  demurrer  and  in  granting  the 
relief  awarded.  A  suit  in  equity  may  be 
maintained  in  this  state  for  the  enforcement 
or  protection  of  a  private  right,  or  the  pre- 
vention of  or  redress  for  an  injury  thereto, 
in  all  cases  where  there  is  not  a  plain,  ade- 
quate, and  complete  remedy  at  law.  B.  ft 
C.  Comp.  §  390.  The  right"  of  an  equity 
tribunal  to  hear  and  determine  a  cause,  of 
which  a  court  of  law  may  have  concurrent 
jurisdiction,  is  not  defeated  unless  the  legal 
remedy,  in  respect  to  the  final  relief  and  the 
mode  of  securing  it,  is  as  efficient  as  the 
redress  which  a  court  of  chancery  can  af- 
ford under  the  same  circumstances.  South 
Portland  Land  Oo.  v.  Hunger,  36  Or.  457, 
473,  54  Pac.  815;  60  Pac.  5;  Benson  v.  Kel- 
ler, 37  Or.  120,  120,  60  Pac.  913;  Livesley 
v.  Johnston,  45  Or.  30,  CO,  76  Pac.  13,  946. 
65  L.  R.  A;  783,  106  Am.  St  Rep.  647. 

The  statute,  prohibiting  equitable  interven- 
tion except  in  the  cases  specified,  is  probably 
declaratory  of  a  pre-existing  rule,  founded 
upon  the  principle  that  in  the  ascertainment 
of  disputed  questions  of  fact  the  fundamen- 
tal law  guarantees  In  all  civil  cases  the  right 
to  a  trial  by  Jury.  Const.  Or.  art  1,  §  17; 
Phlpps  v.  Kelly,  12  Or.  213.  215,  6  Pac  707. 
The  writ  of  review,  which  is  substantially 
the  common-law  writ  of  certiorari,  is  denom- 
inated a  "special  proceeding."  B.  &  C. 
Comp.  {  594.  The  return  to  the  writ  brings 
up  the  record  of  the  inferior  court,  officer, 
or  tribunal,  not  for  the  purpose  of  ascertain- 
ing an  Issue  of  fact,  but  to  determine  wheth- 
er or  not  the  functions  of  the  court,  officer, 
or  tribunal  have  been  exercised  erroneously, 
or  that  the  jurisdiction  employed  has  been 
exceeded.  Id.  §  597.  It  will  thus  be  seen 
that  the  only  inquiry  to  be  considered,  upon 
the  return  to  a  writ  of  review,  is  a  question 
of  law,  in  the  examination  of  which  the 
parties  are  not  entitled  to  a  Jury  trial,  thus 
taking  the  proceedings  out  of  the  reason 
usually  assigned  for  excluding  equitable  in- 
terposition. 

If  a  writ  had  been  Issued  to  review  the 
specified  action  of  the  county  court,  every 
sale  by  the  plaintiff  of  intoxicating  liquor 
in  Medford,  until  the  proceedings  had  been 


finally  determined,  might  have  subjected  him 
to  criminal  prosecutions  for  alleged  viola- 
tions of  the  provisions  of  the  local  option 
liquor  law;  whereas  a  temporary  injunction 
would  have  prevented  the  maintenance  of 
such  actions  until  the  suit  4n  equity  had 
terminated.  Multiplicity  of  criminal  actions 
against  the  plaintiff,  or  of  civil  actions  by 
Wm  for  the  recovery  of  the  damages  which 
he  might  sustain,  is  not  alone  deemed  suf- 
ficient always  to  authorize  a  court  of  equity 
to  assume  jurisdiction  and  to  grant  an  in- 
junction in  a  cause  in  which  relief  could 
have  been  obtained  in  an  action  at  law.  22 
Oyc  791.  Though  an  individual  may,  under 
some  circumstances,  maintain  an  action 
against  a  municipal  officer  for  enforcing  the 
provisions  of  a  void  criminal  law,  any  Judg- 
ment that  might  be  rendered  In  such  action 
would  be  fruitless  if  the  officer  were  insol- 
vent; for  municipal  corporations  are  not 
generally  liable  for  trespasses  committed  by 
their  officers  in  the  enforcement  of  void  en- 
actments in  the  attempted  exercise  of  police 
powers.  20  Am.  ft  Eng.  Ency.  Law  (2d  Ed.) 
1195.  It  is  evident  that  a  writ  of  review  Is 
uot  as  efficient  in  the  case  at  bar  as  the  rem- 
edy which  injunction  affords. 

In  Sandys  v.  Williams,  46  Or.  827,  336,  80 
Pac  642,  645,  it  Is  said:  "Where  criminal 
prosecutions  under  color  of  a  void  law  are 
threatened,  which  act,  if  enforced,  would  de- 
prive a  party  of  a  property  right,  a  prelim- 
inary injunction  may  properly  be  Issued  to 
prevent  the  menaced  injury.  1  Spelling  (2d 
Ed.)  i  24.  Equity  has  Jurisdiction  to  inter- 
pose by  injunction  where  public  officers,  un- 
der a  claim  of  right,  are  proceeding  illegally 
to  injure  the  property  of  individuals  or  cor- 
porations." The  legal  principle  thus  anT 
nounced  has  been  followed  in  the  cases  of 
Marsden  v.  Harlocker,  48  Or.  90,  85  Pac. 
328,  120  Am.  St.  Rep.  786,  and  Renshaw  v. 
Lane  County  Court,  49  Or.  526,  89  Pac.  147. 
The  rule  Is  quite  general  that  a  court  of 
equity  has  no  jurisdiction  by  injunction  to 
restrain  the  enforcement  of  criminal  proceed- 
ings. This  precept,  nevertheless,  is  subject 
to  an  exception,  hi  referring  to  which  a  text- 
writer  observes:  "There  are  some  cases, 
however,  In  which  a  court  of  equity  may 
enjoin  acts  affecting  property  rights  though 
such  acts  may  also  be  Indictable."  Beach, 
Modern  Eq.  Pr.  §  762.  The  deviation  advert- 
ed to  is  well  recognized,  and  Is  based  on  the 
ground  that  a  suit  for  an  injunction  is 
against  the  officer  individually,  and  there- 
fore not  against  the  municipality,  state,  or 
other  sovereign  power  for  which  he  assumes 
to  act  11  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
199;  22  Cyc.  903;  Delaware  Surety  Co.  v. 
Layton  (Del.  Ch.)  50  Atl.  378,  380;  Nelson  v. 
State  Board  of  Health,  108  Ky.  769,  782,  57 
S.  W.  501,  50  L.  R.  A.  383;  Gile  v.  Stegner, 
92  Minn.  429,  431,  100  N.  W.  101;  Mutual 
Life  Ins.  Co.  v.  Boyle  (Fed.)  82  Fed.  705,  710; 
Board  of  Liquidation  v.  McComb,  92  U.  S. 
531,  541,  23  L.  Ed.  623;  Noble  v.  Union  Rlv- 
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er  Log.  Ry.  Co.,  147  U.  S.  166,  172,  13  Sup. 
Ct.  271,  37  L.  Ed.  123;  Smyth  v.  Ames,  169 
U.  S.  466,  518,  18  Sup.  Ct  418,  42  L.  Ed.  819. 
If  it  is  assumed,  therefore,  that  a  writ  of 
review  would  have  afforded  the  plaintiff  a 
legal  remedy  for  the  injury,  which  he  might 
have  sustained  in  the  manner  indicated,  a 
court  of  equity,  hased  on  the  facts  alleged 
In  the  complaint,  also  has  concurrent  Juris- 
diction of  the  subject-matter  of  the  suit  and 
was  authorized  to  grant  a  temporary  injunc- 
tion. 

The  next  question  to  be  considered  is 
whether  or  not  the  city  of  Medford  is  ex- 
empted from  the  operation  of  the  provisions 
of  the  local  option  liquor  law.  The  deter- 
mination of  this  inquiry  necessitates  an  ex- 
amination of  certain  enactments  deemed  ap- 
plicable to  the  discussion.  The  legislative 
assembly  passed  an  act  February  6,  1901, 
granting  a  charter  to  that  city,  which  au- 
thorized the  council  to  enact  ordinances  and 
adopt  regulations,  inter  alia,  as  follows: 
"To  license,  tax,  regulate  or  prohibit  bar- 
rooms, drinking  shops,  billiard  rooms,  bowl- 
ing alleys,  dance  houses,  and  all  places 
where  spirituous,  malt  or  vinous  liquors  are 
sold  or  kept  for  sale:  Provided,  that  no  li- 
cense for  the  sale  of  spirituous,  malt  or 
vinous  liquors  shall  be  granted  for  any  less 
amount  than  is  or  may  be  provided  by  the 
general  laws  of  the  state  in  force  at  the  time 
•of  the  granting  thereof."  Sp.  Laws  Or.  1901, 
p.  186,  c.  4,  §  25,  subd.  19.  An  act  was  pro- 
posed by  the  people  by  initiative  petition, 
and  approved  by  a  majority  of  the  votes 
cast  thereon  at  the  general  election  held  June 
6,  1904,  and  took  effect  18  days  thereafter, 
pursuant  to  a  proclamation  of  the  Governor. 
Gen.  Laws  Or.  1906,  p.  41.  This  enactment, 
which  is  commonly  known  as  the  "local  op- 
tion liquor  law,"  provides  generally  that  its 
clauses  may  be  made  applicable  to  any  coun- 
ty, or  subdivision  thereof,  or  to  any  precinct 
therein,  upon  compliance  with  the  conditions 
specified.  The  legislative  assembly  passed  a 
law  February  7.  1905,  repealing  the  act  of 
incorporation  of  Medford  and  granting  a 
charter  In  lieu  thereof.  Sp.  Laws  Or.  1905, 
p.  996.  Subdivision  19  of  section  25  of  chap- 
ter 4  of  the  later  act  confers  upon  the  com- 
mon council  the  following  power,  inter  alia, 
to  wit:  "To  license,  tax,  regulate,  or  pro- 
hibit barrooms,  drinking  shops,  billiard 
rooms,  bowling  alleys,  dance  houses,  and  all 
places  where  spirituous,  malt,  or  vinous  liq- 
uors are  sold  or  kept  for  sale,  Irrespective 
of  any  general  law  of  the  state  on  this  sub- 
ject enacted  by  the  legislature  or  by  the 
people  at  large:  Provided,  that  no  license 
for  the  sale  of  spirituous,  malt,  or  vinous  liq- 
uors shall  be  granted  for  any  less  amount 
than  Is  or  may  be  provided  by  the  general 
laws  of  the  state  in  force  at  the  time  of  the 
granting  thereof."  The  organic  law  of  this 
state  originally  contained  the  following 
clause:  "Corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by 


special  laws,  except  for  municipal  purposes. 
All  laws  passed  pursuant  to  this  section 
may  be  altered,  amended,  or  repealed,  but 
not  so  as  to  Impair  or  destroy  any  vested 
corporate  rights."  Const  Or.  art  11,  I  2. 
This  section  was  altered,  June  4,  1906,  by 
the  adoption  of  the  following  amendment: 
"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legis- 
lative assembly  by  special  laws.  The  legis- 
lative assembly  shall  not  enact  amend,  or 
repeal  any  charter  or  act  of  Incorporation 
for  any  municipality,  city,  or  town.  The 
legal  voters  of  every  city  and  town  are  here- 
by granted  power  to  enact  and  amend  their 
municipal  charter,  subject  to  the  constitution 
and  criminal  laws  of  the  state  of  Oregon." 
A  comparison  of  the  several  dates  on  which 
the  provisions  mentioned  were  passed  will 
show  that  after  the  enactment  of  the  local 
option  liquor  law  the  legislative  assembly 
repealed  the  charter  of  Medford  and  granted 
to  that  city  another  act  of  incorporation, 
which  delegation  of  power  was  made  prior 
to  the  amendment  of  the  section  of  the  Con- 
stitution last  above  quoted. 

It  Is  contended  by  defendant's  counsel 
that  the  local  option  law  is  simply  an  ena- 
bling act  giving  to  the  people  of  a  county,  or 
of  one  or  more  precincts  therein,  the  right 
to  determine  whether  or  not  the  sale  of  in- 
toxicating liquors  as  a  beverage  shall  be  pro- 
hibited in  such  specified  district;  that, 
though  the  act  went  into  general  effect  June 
24,  1904,  its  operation  was  prospective  only, 
and  the  statute  was  not  in  force  until  such 
time  as  the  qualified  voters  of  particular 
localities  might  elect  to  make  it  potent;  that 
such  law  does  not  prohibit  the  sale  of  intox- 
icating liquors  in  any  place  in  the  state,  but 
prescribes  the  mode  by  which  the  enactment 
may  become  effective;  that  during  such  time 
as  prohibition,  under  the  local  option  law. 
is  in  effect  In  Medford,  the  special  privileges 
granted  by  the  charter  are  not  repealed,  but 
merely  suspended,  and  may  be  revived  by  a 
subsequent  election,  changing  the  result  of 
the  present  vote  upon  the  measure;  and  that 
the  local  option  act  did  not  become  efficacious 
in  Jackson  county  until  June,  1908,  thereby 
impliedly  repealing  the  provisions  of  the 
prior  amended  charter  of  February  7,  1905, 
relating  to  licensing  the  sale  of  Intoxicating 
liquors  in  the  city  of  Medford. 

In  Fouts  v.  Hood  River,  46  Or.  492,  502, 
81  Pac.  370,  373  (1  L.  R.  A.  [N.  S.]  483),  it 
was  held  that  the  local  option  law  was  not 
violative  of  section  21  of  article  1  of  the  Or- 
ganic Act  of  the  state,  which  provides  that 
no  law  shall  be  passed  "the  taking  effect  of 
which  shall  be  made  to  depend  upon  any  au- 
thority, except  as  provided  in  this  Constitu- 
tion." In  deciding  that  case,  Mr.  Chief  Jus- 
tlve  Wolverton,  referring  to  the  prohibition 
measure,  says:  "The  present  law,  when  en- 
acted, was  complete  in  itself,  requiring  noth- 
ing else  to  give  It  validity.  It  became  effec- 
tive as  a  law  from  the  time  of  its  enactment 
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All  Its  provisions  were  then  susceptible  of 
unrestricted  operation.  When  the  time  came 
for  10  per  cent  of  the  voters  of  any  au- 
thorized dlBtrlct  to  petition  the  county  court 
to  order  an  election  a  way  was  provided  and 
open,  and  so  the  very  steps  are  prescribed  in 
their  regular  order  until  an  election  deter- 
mines the  question  of  the  expediency  or  in- 
expediency of  enforcing  prohibition  within 
the  district  involved.  The  law  provides  for 
all  these  things,  and  this  it  did  as  it  came 
from  the  people  duly  adopted.  It  is  not  the 
election  that  breathes  into  the  act  its  validity 
or  vitality.  The  act  is  complete,  and  a  liv- 
ing force  without  it;  but  the  election,  as  is 
designed,  and  which  constituted  a  part  of 
the  enginery  of  the  law,  does  contribute  to 
designate  or  determine  the  contingency  upon 
which  prohibition  shall  become  operative  or 
not,  according  to  the  popular  will  In  the  lo- 
cality or  localities  where  involved."  The 
local  option  liquor  enactment  must  have  been 
In  force  as  a  valid  law  In  every  part  of  the 
state  June  24,  1904,  when  proclamation  to 
that  effect  was  made  by  the  Governor,  or 
the  statute  would  have  trenched  upon  the 
clause  of  the  Constitution  to  which  reference 
has  been  made.  Any  other  conclusion  would 
necessarily  be  a  determination  that  vitality 
was  given  to  the  act  by  its  adoption  in  any 
specified  locality,  that  dissolution  of  the  meas- 
ure might  thereafter  be  effected  in  such  ter- 
ritory by  a  majority  vote  of  the  electors 
against  prohibition,  and  that  re-animation 
of  the  law  could  subsequently  be  accom- 
plished, In  the  same  or  In  an  altered  district, 
in  the  manner  specified  in  the  enactment; 
but  such  a  fluctuation  would  Inevitably  de- 
feat the  entire  enactment.  The  local  option- 
law,  it  Is  true,  Is  in  the  nature  of  an  ena- 
bling act,  so  far  as  Its  provisions  can  be  made 
particularly  applicable  to  a  county  or  to  a 
prescribed  division  thereof;  but,  when  the 
law  is  so  employed,  the  enactment  necessarily 
relates  back  to  the  time  of  the  promulgation. 

The  legislative  assembly,  when  not  inter- 
dicted by  amendments  to  the  Organic  Act 
of  the  state,  is  a  lawmaking  body  of  co- 
ordinate authority  with  the  people,  when  the 
latter  exercise  the  initiative  power  which 
they  have  reserved.  The  Legislature,  evi- 
dently reaching  this  conclusion,  at  the  next 
session  after  the  enactment  of  the  local  op- 
tion law,  granted  to  several  municipalities 
charters,  in  some  of  which  It  was  provided 
that  the  power  conferred  to  license,  tax,  reg- 
ulate, or  restrain  the  sale  of  intoxicating 
liquors  should  be  subject  to  the  provisions 
of  the  local  option  liquor  law.  A  clause  to 
that  effect  appears  In  the  charter  of  Browns- 
ville (Sp.  Laws  Or.  1905,  p.  293),  of  Halsey 
(Id.  p.  848),  and  of  Junction  City  (Id  p.  834). 
Other  charters  were  granted  at  the  same 
time,  containing  clauses  which  were  evident- 
ly intended  to  exempt  certain  municipalities 
from  the  operation  of  the  provisions  of  the 
local  option  enactment  Thus  the  charter 
of  Condon  stipulates:  "No  provision  of  the 
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law  concerning  the  sale  or  disposition  of  any 
spirituous,  vinous,  fermented,  or  malt  liquors 
in  Gilliam  county,  nor  any  law  of  the  state 
now  or  hereafter  enacted,  shall  apply  to  the 
sale  or  disposition  of  the  same  in  the  city  of 
Condon."  Id.  p.  410.  The  charter  of  Estaca- 
da  contains  the  following  provision:  "The  said 
laws  of  Oregon  relating  to  licenses  for  sale 
of  spirituous,  vinous,  and  malt  liquors  shall 
not  be  in  force  within  the  limits  of  said  city." 
Id.  p.  884.  The  amended  charter  of  the  city 
of  Medford,  containing  a  similar  provision, 
has  been  hereinbefore  quoted. 

It  is  quite  probable  that  the  attempt  thus 
to  exempt  the  cities  of  Condon,  Est  a  cad  a, 
and  Medford  from  the  provisions  of  the  local 
option  law,  and  to  prevent  any  further  en- 
croachment thereon,  Impelled  the  amendment 
of  section  2  of  article  11  of  the  organic  law 
of  the  state,  so  as  to  prohibit  the  legislative 
assembly  from  enacting,  amending,  or  re- 
pealing any  municipal  charter,  and  also  in- 
duced the  granting  of  such  power  to  the  leg- 
al voters  of  every  city  and  town,  but  limit- 
big  their  authority  In  such  enactments  as 
might  contravene  the  Constitution  or  subveri 
the  criminal  laws  of  the  state.  The  local 
option  liquor  enactment  has  been  held  to  be 
a  criminal  law,  the  provisions  of  which  can- 
not be  violated  by  the  electors  of  a  munici- 
pality in  legislating  in  respect  to  a  city  char- 
ter. Baxter  v.  State,  49  Or.  353,  357,  88  Pac. 
677,  89  Pac.  369. 

Prior  to  the  amendment  of  the  fundament- 
al law  of  Oregon  mentioned,  the  legislative 
assembly  possessed  plenary  power  to  alter 
the  charter  of  Medford  so  as  to  take  the  ter- 
ritory embraced  within  the  boundaries  of 
that  city  out  of  the  provisions  of  the  local 
option  liquor  law.  It  Is  maintained  by  de- 
fendants' counsel,  however,  that  such  enact- 
ment is  not  referred  to  in  the  title  to  the  act 
reincorporating  Medford,  nor  In  the  body  of 
the  measure,  and,  as  repeals  by  implication 
are  not  favored,  any  attempted  change  of  the 
city  charter  that  would  contravene  the  pro- 
visions of  the  local  option  law  is  inoperative. 
Though  the  title  to  the  act  of  reincorporation 
makes  no  mention  of  the  general  law  speci- 
fied, It  indicates  the  repeal  of  the  then  ex- 
isting grant  of  municipal  authority,  and  con- 
tains the  following  specification:  "To  In- 
corporate the  city  of  Medford,  in  Jackson 
county,  Oregon,  define  Its  powers  and  duties, 
and  to  repeal  all  acts  and  parts  of  acts  in 
conflict  herewith."  Sp.  Laws  Or.  1905,  p. 
989.  The  repealing  clause,  so  far  as  deemed 
material  herein,  Is  as  follows:  "All  acts 
or  parts  of  acts,  either  general  or  special,  in 
conflict  herewith,  are  hereby  repealed  In  so 
far  as  they  conflict  herewith  or  restrict  the 
powers  or  duties  hereby  conferred  upon  said 
city  or  its  mayor  or  council."  Id.  p.  1016. 
The  clause  of  the  charter  under  consideration 
is  subdivision  19  of  section  25  of  chapter  4, 
as  hereinbefore  quoted.  Sp.  Laws  Or.  1903, 
p.  996.  When  this  charter  was  granted  there 
was  only  one  general  law  of  the  state  relat- 
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lng  to  the  subject  of  restricting  the  sale  of 
intoxicating  liquors  as  a  beverage,  and  that 
was  the  local  option  liquor  law,  so  that,  in 
the  clause  quoted,  the  reference  to  any  gen- 
eral law  of  the  state  on  this  subject,  enacted 
by  the  Legislature  or  by  the  people  at  large, 
Is  almost  as  specific  as  if  it  had  consisted  of 
a  particular  mention  of  the  local  option  liq- 
uor enactment. 

Construing  In  pari  materia  the  amended 
provision  and  the  general  repealing  clause 
mentioned,  It  Is  evident  that  the  language  of 
subdivision  19  of  section  25  (Sp.  Laws  Or. 
p.  990)  is  tantamount  to  an  express  repeal. 
If  it  be  asserted,  however,  that  the  abroga- 
tion is  not  express,  the  provisions  of  the 
local  option  law  and  of  the  amended  charter 
are  so  repugnant,  in  the  respects  mentioned, 
that  both  measures  cannot  be  enforced  in 
the  city  of  Medford,  and  for  that  reason  the 
earlier  statute  is  impliedly  repealed  by  the 
later  enactment  Fleischner  v.  Chadwick,  5 
Or.  152,  155 ;  Stlngle  v.  Nevel,  9  Or.  62,  63 ; 
Strickland  v.  Geide,  31  Or.  373,  376,  49  Pac. 
982.  Though  a  general  statute  will  not  im- 
pliedly repeal  a  special  law  previously  enact- 
ed (State  v.  Sturgess.  10  Or.  58,  62),  the 
rule  Is  well  settled  that,  if  the  special  stat- 
ute is  the  later  enactment,  it  necessarily  op- 
erates to  circumscribe  the  effect  of  the  prior 
general  act  from  which  it  differs.  20  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  743 ;  Lewis'  Suth- 
erland Stat  Const  (2d  Ed.)  §  275.  Thus, 
where  a  general  local  option  law  had,  by  a 
majority  vote,  been  made  applicable  to  a 
specified  territory,  of  which  a  city  formed  a 
part  a  subsequent  amendment  of  the  mu- 
nicipal charter,  authorizing  the  council  to 
license  the  sale  of  Intoxicating  liquors,  im- 
pliedly repealed  the  prior  local  option  law, 
so  far  as  the  city  was  concerned.  Tabor  v. 
Lander,  94  Ky.  237,  21  S.  W.  1056.  To  the 
same  effect  see,  also,  23  Cyc.  104. 

It  is  insisted  by  defendant's  counsel  that 
the  amended  subdivision  25  of  chapter  4  of 
the  charter  of  Medford  is  a  re-enactment  of 
a  prior  clause  of  the  act  of  incorporation  on 
the  subject  Involved,  and  not  an  amendment; 
and,  this  being  so,  the  later  enactment  does 
not  contravene  the  provisions  of  the  local 
option  liquor  law.  The  earlier  clause  thus 
referred  to  corresponds  in  subdivision,  sec- 
tion, and  chapter  with  the  later  act  relates 
to  the  power  granted  to  the  council,  and  has 
been  hereinbefore  set  forth.  Sp.  Laws  Or. 
1901,  p.  186,  c.  4.  A  comparison  of  such 
clause  with  the  subdivision  later  enacted 
will  show  that  the  prior  and  subsequent  pro- 
visions on  the  matter  to  which  they  relate 
are  identical,  except  that  the  latter  contains 
language  not  found  in  the  former,  to  wit: 
"Irrespective  of  any  general  law  of  the  state 


on  this  subject  enacted  by  the  Legislature  or 
by  the  people  at  large."  In  Allison  v.  Hat- 
ton,  46  Or.  370,  372,  80  Pac.  101,  102,  Mr.  Jus- 
tice Bean,  discussing  the  legal  principle  here 
Involved,  says:  "The  rule  is  that  where  a 
section  of  the  statute  is  amended  so  as  to 
read  'as  follows,'  and  the  section  Is  then  set 
forth,  with  the  changes  Intended  to  be  made, 
those  portions  of  the  old  section  that  are 
merely  copied  into  the  amendment  without 
change  are  not  to  be  considered  as  re-enact- 
ed, or  aa  a  new  statement  of  the  law,  but  are 
to  be  read  as  a  part  of  the  earlier  statute, 
if  in  conflict  with  another  law  passed  after 
the  section  amended  and  before  the  amenda- 
tory act  unless  there  Is  a  clear  manifesta- 
tion of  legislative  intention  to  the  contrary. 
In  the  absence  of  such  an  intention,  it  is  the 
change  or  additions  incorporated  in  the  sec- 
tion amended  only  that  are  to  be  considered 
enacted."  To  the  same  effect  see,  also,  Ren- 
shaw  v.  Lane  County  Court  49  Or.  526,  89 
Pac.  147.  Applying  to  the  latter  enactment 
the  legal  principle  thus  stated,  it  Is  apparent 
from  the  language  so  used,  and  not  found  In 
the  earlier  subdivision,  that  the  Legislature 
Intended  to  repeal  the  local  option  law,  so 
far  as  its  provisions  might  have  been  made 
applicable  to  the  city  of  Medford. 

It  is  argued  by  defendants'  counsel  that 
the  amended  charter  violates  section  20  of 
article  1  of  the  Constitution  of  Oregon,  which 
is  as  follows:  "No  law  shall  be  passed  grant- 
ing to  any  citizen  or  class  of  citizens,  privi- 
leges or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citi- 
zens." The  sale  of  Intoxicating  liquors  is 
not  a  privilege  which  can  be  exercised  as  of 
common  right,  and  hence  a  citizen  cannot 
complain  because  such  advantage  is  granted 
to  one  or  more  persons,  but  denied  to  others. 
Sandys  v.  Williams,  46  Or.  327,  340.  80  Pac. 
642 ;  State  ex  rel.  v.  Richardson,  48  Or.  309, 
316,  85  Pac.  225,  8  L.  R.  A.  (N.  S.)  362. 

The  amendment  of  section  2  of  article  11 
of  the  organic  law,  empowering  the  legal 
voters  of  every  city  and  town  to  enact  and 
amend  their  municipal  charters,  subject  to 
the  Constitution  and  criminal  laws  of  the 
state  of  Oregon,  is  not  self-executing,  and 
operates  prospectively  only  (6  Am.  &  Eng. 
Ency.  Law  [2d  Ed.]  917),  so  that  the  adop- 
tion of  such  amendment  did  not  alter  the 
charter  of  the  city  of  Medford  as  enacted  by 
the  legislative  assembly  February  7,  1905. 
The  amended  charter  having  repealed  the 
provisions  of  the  local  option  liquor  law, 
so  far  as  the  city  of  Medford  is  concerned, 
no  error  was  committed  in  overruling  the  de- 
murrer and  in  granting  the  relief  awarded. 

It  follows  that  the  decree  must  be  affirm- 
ed; and  It  is  so  ordered. 
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CITY  OF  EUGENE  v.  WILLAMETTE 
VALLEY  CO. 

(Supreme  Court  of  Oregon.  Oct  27,  1908.) 

1.  Municipal  Cobpobations  (§  44*)— Char- 
ters—Amendments— Constitutional  Pbo- 

VI8I0N8. 

Const  art.  11,  §  2,  aa  amended  June  4, 
1906,  providing  that  the  legislative  assembly 
shall  not  enact,  amend,  or  repeal  any  charter 
of  any  city  or  town,  and  granting  to  the  legal 
voters  of  every  city  and  town  power  to  enact 
and  amend  their  municipal  charter,  etc.,  de- 
prives the  Legislature  of  the  power  specified, 
which  is  reserved  to  and  may  De  exercised  by 
the  legal  voters  of  a  city  or  town;  and  as  the 
Legislature  could,-  prior  to  the  adoption  of  the 
provision,  have  changed  a  municipal  charter 
without  impairing  vested  rights,  the  qualified 
voters  of  every  town  and  city  possess  the  same 
power. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  122;  Dec.  Dig.  8 
44.*] 

2.  Municipal  Cobpobations  (8  906*)— Bonds 
— Chabteb  Provisions— Amendments— Re- 
enactment. 

Eugene  City  Charter  (Sp.  Laws  1905,  p. 
274)  8  10S,  authorized  the  issue  of  interest-bear- 
ing securities  of  the  par  value  of  $50,000  of 
sewer  bonds,  $100,000  of  waterworks 'bonds,  etc. 
An  amendment  of  the  section  authorized  the 
issuance  of  $50,000  of  sewer  bonds  and  $300,- 
000  of  waterworks  bonds,  and  declared  that  the 
authorization  of  $50,000  of  sewer  bonds  in- 
cluded $27,000  par  value  of  such  bonds  out- 
standing. Held  that  as  the  municipal  indebted- 
ness as  to  sewer  bonds  was  not  affected  by  the 
amendment  as  to  that  the  amendment  was  but  a 
re-enactment  of  the  charter  provision. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  906.*] 

3.  Municipal  Cobpobations  (8  918*)— Chab- 
tebs— Amendments — Submission  to  Votebs. 

Eugene  City  Charter  (Sp.  Laws  1905,  p. 

274)  8  108,  authorized  the  issuance  of  interest- 
bearing  securities  of  $50,000  of  sewer  bonds. 
$100,000  of  waterworks  bonds,  $100,000  of 
electric  light  bonds,  and  $75,000  of  gaslight 
bonds.  A  proposed  amendment  eliminated  elec- 
tric and  gaslight  bonds,  and  increased  the 
amount  of  water  bonds  authorized  to  $300,000. 
Section  112  (page  275),  aa  originally  enacted, 
empowered  the  council  to  collect  a  special  tax 
to  pay  interest  on  the  securities  authorized  and 
to  provide  a  sinking  fund  to  pay  the  principal. 
A  proposed  amendment  made  no  substantial 
change  in  the  manner  prescribed  for  the  pay- 
ment of  the  interest  accruing  and  of  the  prin- 
cipal of  sewer  bonds,  and  provided  generally 
that  from  the-  income  derived  from  the  water 
plant  disbursements  should  be  made  for  the  ex- 
penses incurred  in  operation  and  repairs,  pay- 
ment of  interest  and  improvements,  and  a  sink- 
ing fund.  Held,  that  the  submission  to  the  vot- 
ers of  the  proposed  amendments  to  the  sections 
as  one  proposition  was  proper,  though  two  or 
more  separate  propositions  cannot  t>e  united 
when  referred  to  the  electors  of  a  municipality 
for  approval  or  rejection. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1920;  Dec.  Dig.  8 
918.*] 

4.  Municipal  Cobpobations  (8  953*)— Bonds 
— Pbovisions  fob  Payment— "Genebal." 

Eugene  City  Charter  (Sp.  Laws  1905,  p. 

275)  8  112,  aa  amended,  declares  that  water 
bonds,  in  addition  to  being  a  "general"  obli- 
gation of  the  city,  shall  be  a  first  and  exclusive 
lien  on  the  water  plaBt,  so  as  to  be  secured  with 


money  derived  from  the  sale  of  the  water  bonds, 
and  provides  for  the  payment  of  the  water  bonds 
at  maturity  and  of  the  interest  out  of  a  special 
fund.  Held,  that  the  word  "general,"  employed 
to  qualify  the  word  "obligation,"  meant  a  mu- 
nicipal debt  for  the  payment  of  which  provision 
must  be  made  by  devoting  funds  raised  by  tax- 
ation, and  the  entire  section,  construed  together, 
provided  for  a  special  fund  for  the  payment  of 
water  bonds  and  interest,  and  provided  that 
a  shortage  in  the  funds  provided  for  must  be 
paid  out  of  the  general  fund. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  2001;  Dec.  Dig.  8 
953.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  4,  pp.  3047-3048.] 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Suit  by  the  city  of  Eugene  against  the 
Willamette  Valley  Company.  From  a  decree 
for  plaintiff,  defendant  appeals.  Affirmed. 

This  is  a  suit  by  the  city  of  Eugene,  a  mu- 
nicipal corporation,  against  the  Willamette 
Valley  Company,  a  private  corporation,  to 
enforce  the  specific  performance  of  a  contract 
to  convey  real  property.  The  complaint  states 
generally  that  the  charter  of  the  city  of  Eu- 
gene, filed  in  the  office  of  the  Secretary  of 
State  February  18,  1905  (Sp.  Laws  Or.  1905, 
p.  243),  empowers  the  common  council  to 
construct  or  purchase,  acquire,  and  operate 
a  complete  system  of  waterworks,  with  all 
necessary  appliances,  and  such  real  proper- 
ty, within  or  without  the  city,  as  may  be 
necessary  or  convenient  therefor  (chapter  10, 
8  94  [page  270]) ;  that  a  proper  initiative  peti- 
tion was  duly  filed,  designed  to  amend  sec- 
tions 108  and  112  of  the  charter  of  Eugene 
(pages  274,  275)  setting  forth  a  copy  of  the 
bill,  which  proposition  was  duly  submitted  to 
the  legal  voters  of  that  city  at  a  special  elec- 
tion held  for  that  purpose  April  18,  1908,  and 
which  measure  was  carried  by  a  majority  of 
all  votes  cast  thereat,  the  result  thereof  be- 
ing declared  by  proclamation  of  the  mayor; 
that  by  section  108,  as  amended,  the  plain- 
tiff was  authorized  to  Issue  and  sell  munic- 
ipal water  bonds  in  a  sum  not  exceeding 
$300,000,  which  securities  were  to  bear  In- 
terest at  a  rate  not  greater  than  5  per  cent, 
and  not  to  be  sold  for  less  than  their  face 
value;  that  none  of  the  bonds  or  the  money 
derived  from  the  sale  thereof  were  to  be 
used  In  buying  an  existing  waterworks,  or 
any  part  thereof,  unless  such  purchase  was 
first  approved  by  a  majority  vote  of  the 
qualified  electors  of  the  city,  voting  thereon 
at  a  genera]  or  special  election  at  which  the 
proposition  might  be  submitted;  that  at  all 
times  herein  stated  the  defendant  was  and 
Is  the  owner  of  certain  real  and  personal 
property,  particularly  describing  the  same, 
which,  on  March  28,  1908,  It  proposed  in 
writing  to  sell  to  the  plaintiff  for  the  sum 
of  $140,000,  and  also  for  a  stated  compensa- 
tion stipulated  to  furnish  annually  the  neces- 


•For  other  oases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date  ft  Reporter  Indexes 
97P.-62 
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sary  steam  or  electric  power  successfully 
to  operate  the  water  plant;  that  such  offer 
was  duly  referred  to  the  legal  voters  of  the 
city  at  an  election  held  for  that  purpose 
April  18,  1908,  and  the  proposition  was  car- 
ried by  a  majority  of  all  the  votes  cast  there- 
at; that  on  May  5,  1908,  an  ordinance  was 
duly  passed  authorizing  and  directing  the  is- 
suance and  sale  of  water  bonds  of  the  city 
of  the  face  value  of  $300,000,  for  the  pur- 
pose of  purchasing  a  complete  waterworks 
tfystem  for  the  city,  which  ordinance  pro- 
vides that  such  securities  should  not  be  sold 
for  less  than  their  face  value;  that  they 
should  bear  interest  at  a  rate  not  exceed- 
ing 5  per  cent,  and  payable  semiannually, 
nnd  that  the  principal  should  be  payable 
January  1,  1948;  that  the  city  recorder  duly 
.  advertised  that  sealed  bids  would  be  received 
by  the  council  until  July  7,  1908,  at  the 
hour  of  7:30  p.  m.  on  that  day,  for  the  pur- 
chase of  such  bonds,  and  within  the  time 
so  specified  the  defendant  filed  with  the  city 
recorder  its  bid  to  purchase  from  the  plain- 
tiff  such  bonds  of  the  face  value  of  $140.000 ; 
that  on  July  21,  1908,  the  plaintiff  accepted 
such  bid,  and  thereupon  awarded  to  the  de- 
fendant bonds  of  the  value  and  kind  speci- 
fied; that  pursuant  to  such  notice  a  written 
contract  was  subscribed  by  the  parties  here- 
to for  the  reciprocal  sale  and  purchase  of 
the  real  and  personal  property  specified,  for 
the  consideration  of  $140,000,  which  sum  was 
payable  in  such  bonds  by  delivery  thereof 
within  60  days,  upon  the  receipt  of  which  the 
defendant  was  to  execute  legal  conveyances 
and  transfers  of  such  property  to  the  plain- 
tiff and  deliver  to  It  the  possession  thereof; 
that  the  form  of  the  bonds  agreed  upon  Is  as 
set  forth  in  the  complaint;  that  on  August 
20,  1908,  the  defendant  notified  the  plaintiff 
that  the  bonds  would  not  be  accepted,  nor  a 
conveyance  or  transfer  of  the  property  be. 
made  to  plaintiff,  because  of  the  invalidity 
of  the  securities,  stating  wherein  they  were 
claimed  to  be  of  no  legal  force;  that  the 
plaintiff  has  fully  kept  and  performed  its 
part  of  the  contract,  but  the  defendant  re- 
fuses to  comply  with  any  of  the  terms  there- 
of; and  that  the  plaintiff  is  ready  and  will- 
ing to  fulfill  all  the  terms  of  its  agreement 
with  the  defendant.  A  demurrer  to  the  com- 
plaint, on  the  ground  that  it  did  not  state 
facts'  sufficient  to  constitute  a  cause  of  suit, 
was  overruled,  and,  the  defendant  declining 
further  to  plead  or  answer,  the  relief  pray- 
ed for  was  granted;  and  it  appeals. 

A.  C.  Woodcock,  for  appellant.  J.  M.  Wil- 
liams and  L.  E.  Bean,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  is  argued  by  defendant's  counsel 
that  In  attempting  to  amend  sections  108  and 
112  of  the  city  charter  (Sp.  Laws  1905,  pp. 
274,  275),  two  distinct  propositions  were  unit- 
ed, so  that  voters  were  deprived  of  an  oppor- 
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tunlty  to  express  an  opinion  as  to  the  merits 
of  the  separate  measures  and  were  induced  to 
vote  for  both,  which  they  might  not  have 
done  If  the  questions  had  been  submitted 
singly.  The  organic  law  contains  the  follow- 
ing clause:  "The  legislative  assembly  shall 
not  enact,  amend,  or  repeal  any  charter  or 
act  of  Incorporation  for  any  municipality, 
city,  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to 
enact  and  amend  their  municipal  charter, 
subject  to  the  Constitution  and  criminal  laws 
of  the  state  of  Oregon."  Const.  Or.  art.  11. 
|  2,  as  amended  June  4,  1906.  It  will  thus 
be  seen  that  the  legislative  assembly  has  been 
deprived  of  the  power  specified,  which  is  re- 
served to,  and  may  be  exercised  by  the  legal 
voters  of  a  city  or  town.  As  the  Legislature 
could,  heretofore,  have  changed  a  municipal 
charter  or  altered  any  part  of  it,  except 
that  vested  rights  could  not  be  impaired 
or  destroyed,  it  would  seem  necessarily  to 
follow  that,  under  the  amended  clause  of  the 
Organic  Act  quoted,  the  qualified  voters  of 
every  town  and  city  possessed  the  same  meas- 
ure of  power.  If  the  doctrine  suggested  is 
not  applicable,  the  enactment  or  amendment 
of  a  municipal  charter,  by  voting  for  sepa- 
rate sections,  might  destroy  the  efficacy  of 
the  proposed  plan  of  city  government,  or 
very  much  delay  its  adoption.  But,  however 
this  may  be,  we  shall  treat  the  case  as  if  the 
legal  principle  asserted  was  controlling,  and 
that  two  or  more  separate  propositions  can- 
not be  united,  when  they  are  referred  to  the 
electors  of  a  municipality  for  approval  or 
rejection.  21  Am.  &  Eng.  Ency.  Law  (2d  Bd.) 
47.  Assuming  that  any  bonds  issued  pursu- 
ant to  municipal  legislation,  secured  In  the 
manner  thus  asserted,  are  invalid,  it  would 
be  Inequitable  to  compel  the  defendant  to 
convey  and  transfer  to  the  plaintiff  the  prop- 
erty specified,  when  any  doubt  exists  in  re- 
spect to  the  certainty  of  the  payment  of 
the  consideration  stipulated  to  be  given  there- 
for. 

The  qualified  electors  of  Eugene  being  thus 
authorized  to  amend  the  act  of  incorporation 
of  that  city,  are  the  alterations  therein  ob- 
noxious to  the  legal  principle  thus  maintain- 
ed by  the  defendant's  counsel?  In  order 
thoroughly  to  investigate  Oils  subject,  the 
measure  committed  to  the  voters,  and  assert- 
ed to  have  been  passed  by  them,  is  here  set 
forth  in  extenso,  to  wit: 

"Proposed  by  Initiative  Petition. 

"For  amending  sections  108  and  112  of  the 
city  charter  of  the  city  of  Eugene,  by  strik- 
ing out  authority  to  issue  $100,000  of  elec- 
tric light  bonds,  and  $75,000  of  gaslight 
bonds,  and  increasing  the  Issuable  water 
bonds  from  $100,000  to  $300,000;  fixing  the 
character  and  manner  of  issue  of  said  bonds, 
and  the  disposition  of  water  revenues;  au- 
thorizing condemnation  proceedings  in  build- 
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lug  water  plant;  and  providing  for  water 
board  and  fixing  Its  duties. 

"Vote  Yes  or  No. 
"300  Yes. 
"301  No. 

"(On  Official  Ballot,  No.  300  and  301). 
"A  Bill 

"To  propose  by  initiative  petition  a  law  to 
amend  Sections  108  and  112  of  the  Char- 
ter of  the  City  of  Eugene,  being  Chapter 
252  of  the  Laws  of  the  State  of  Oregon 
for  the  year  1906,  entitled,  'An  act  to  re- 
incorporate the  city  of  Eugene,  and  to 
repeal  all  acts  and  parts  of  acts  in  con- 
flict herewith,*  filed  in  the  office  of  the 
Secretary  of  State,  February  18th,  1905. 

"Be  it  enacted  by  the  People  of  the  State  of 
Oregon: 

"Be  it  enacted  by  the  People  of  the  City  of 
Eugene: 

"Section  1.  That  sections  108  and  112  of 
the  charter  of  the  city  of  Eugene,  being  chap- 
ter 252  of  the  Laws  of  the  State  of  Oregon 
for  the  year  1905,  entitled,  'An  act  to  re-in- 
corporate the  city  of  Eugene  and  to  repeal 
all  acts  and  parts  of  acts  in  conflict  here- 
with,' filed  in  the  office  of  the  Secretary  of 
State,  February  18tb,  1905,  be  and  the  same 
are  hereby  amended  so  as  to  read  as  fol- 
lows: 

"Sec.  108.  For  the  purpose  of  securing  a 
complete  and  adequate  water  plant  for  the 
city  of  Eugene,  and  Its  Inhabitants,  Includ- 
ing real  estate,  rights  of  way  and  easements 
in  lands,  and  water  rights  whether  within 
or  without  the  city  limits,  necessary  for  the 
construction  and  operation  of  said  system, 
and  for  collecting,  conducting  and  distribut- 
ing said  water,  and  all  dams,  reservoirs, 
pipes,  conduits,  structures  and  appliances  of 
every  kind,  reasonable  and  necessary  to  said 
system,  the  said  city  is  authorized  to  Issue 
and  sell  its  negotiable  bonds  to  the  amount 
necessary  to  such  purpose,  but  not  exceeding 
in  the  aggregate  sum  of  three  hundred  thou- 
sand dollars  and  the  said  common  council 
is  hereby  authorized  to  maintain  such  suits, 
actions,  and  proceedings  as  may  be  neces- 
sary to  secure  by  condemnation  or  otherwise, 
the  lands,  Interests  in  lands,  rights  of  way, 
easements,  and  water  rights  hereinbefore 
mentioned,  and  to  make  payment  for  the 
same.  The  bonds  hereby  authorized  may  be 
in  such  form,  of  such  denominations,  and  be 
due  as  to  principal  and  interest  at  such  times 
and  places,  as  the  common  council  may  deem 
most  likely  to  enhance  their  value  and  in- 
sure their  salability.  They  shall  bear  a  rate 
of  Interest  not  greater  than  five  per  cent, 
and  shall  be  sold  for  not  less  than  their  par 
value.  They  shall  be  Issued  and  sold  at  such 
times  as  said  common  council  may  direct, 
but  not  so  as  to  make  the  aggregate  amount 
thereof  exceed  three  hundred  thousand  dol- 
lars In  par  value.   All  water  bonds  of  Bald 


city  wherever  issued  shall  be  deemed  con- 
current and  shall  be  without  priority  as  to 
each  other.  In  addition  to  being  a  general 
obligation  of  said  city,  they  shall  be  a  first 
and  exclusive  Hen  bn  all  lands,  rights  of 
way,  easements,  water  rights,  pipe  lines, 
structures  and  appliances  of  every  kind  com- 
posing the  water  system  so  to  be  secured  with 
money  derived  from  the  sale  of  said  water 
bonds. 

"None  of  said  bonds,  nor  any  of  the  mon- 
ey derived  from  the  sale  thereof,  shall  be 
used  In  purchasing  any  existing  waterworks 
or  portion  thereof,  unless  the  said  purchase 
shall  first  be  approved  by  a  majority  vote  of 
the  voters  of  said  city  voting  thereon  at  a 
general  or  special  city  election  at  which  the 
proposition  of  such  purchase  shall  have  been 
submitted. 

"The  common  council  of  such  city  may  also 
issue  and  sell  like  negotiable  bonds,  to  be  de- 
nominated sewer  bonds,  to  an  amount  not  ex- 
ceeding in  the  aggregate  fifty  thousand  dol- 
lars, said  sum  of  fifty  thousand  dollars  to  in- 
clude the  sum  of  twenty-seven  thousand  dol- 
lars par  value  of  such  bonds  now  issued  and 
outstanding.  Said  sewer  bonds  shall  not  be 
Issued  or  sold  until  the  proposition  of  their 
issue,  or  the  part  thereof  then  proposed  to  be 
sold,  shall  have  been  approved  by  a  majority 
vote  of  the  voters  of  the  city  voting  thereon 
at  some  general  or  special  city  election.  If  pri- 
or to  January  1st,  1909,  the  common  council 
of  the  city  shall  not  have  begun  proceedings 
to  secure  the  water  system  in  this  connec- 
tion mentioned,  then  and  in  that  event  said 
water  bonds  shall  not  be  Issued  or  sold  un- 
til the  proposition  of  their  issue,  or  the  por- 
tion thereof  desired  to  be  issued,  shall  have 
been  approved  by  a  majority  vote  of  the 
voters  of  the  city  voting  upon  such  proposi- 
tion at  some  general  or  special  city  election. 

"Sec.  112.  The  common  council  of  the  city 
of  Eugene  shall  include  in  Its  general  annual 
tax  levy  a  sufficient  special  levy  to  meet  the 
Interest  on  all  sewer  bonds  outstanding  and 
to  provide  a  sinking  fund  sufficient  for  the 
payment  of  the  principal  thereof  at  maturi- 
ty. The  money  so  set  aside  shall  be  used  for 
that  purpose  only  and  shall  be  invested  as 
provided  in  section  113  of  this  charter. 

"The  income  derived  from  any  water  plant 
owned  and  operated  by  the  city  of  Eugene 
shall  be  disposed  of  in  the  following  order 
and  manner: 

"(1)  In  the  payment  of  the  reasonable 
costs  and  expenses  of  operating  said  plant, 
including  needed  repairs  thereon,  and  collect- 
ing Its  revenues. 

"  (2)  In  the  payment  of  the  interest  accru- 
ing on  the  oustanding  bonds  issued  to  secure 
such  plant 

"(3)  In  the  making  of  extensions  to  and  im- 
provements upon  said  plant 

"  (4)  In  the  accumulation  of  a  sinking  fund 
for  the  payment  of  the  outstanding  bonds 
issued  to  secure  such  plant,  the  amount  so 
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to  be  set  aside  yearly  to  equal  2%  per  cent 
of  the  then  outstanding  bonds. 

"  (5)  In  the  payment  of  the  bonds  Issued  to 
secure  such  plant 

"The  Income  of  such  plant  and  the  opera- 
tion, maintenance,  extension  and  improve- 
ment thereof,  after  said  plant  shall  be  so  far 
completed  as  to  be  ready  for  operation,  shall 
be  in  the  hands  and  control  of  a  commission 
to  be  known  as  the  Eugene  Water  Board, 
which  shall  be  composed  of  not  less  than  five 
freeholders  of  the  city  of  Eugene,  who  shall 
serve  without  pay,  and  whose  duties,  term  of 
office  and  appointment  shall  be  fixed  by  the 
common  council  of  the  city  by  ordinance  at 
or  before  the  time  when  said  plant  is  ready 
for  operation.  Said  water  board  shall  hare 
entire  control  of  all  water  funds  and  the  dis- 
bursement thereof,  and  shall  so  keep  the 
same  as  at  all  tunes  to  show  the  ture  cost  of 
said  system,  Its  extension  and  yearly  opera- 
tion, the  amount  of  outstanding  water  bonds 
and  current  bills,  and  the  disposition  of  the 
revenues  of  said  system,  and  shall  make  an- 
nual reports  to  the  common  council,  of  the 
same,  and  such  other  reports  as  may  be 
called  for  by  said  common  council." 

Section  108  of  the  charter,  as  originally 
enacted,  authorized  the  issuance  of  munici- 
pal securities  "with  Interest  coupons  attach- 
ed thereto,  the  par  value  of  which  shall  not 
exceed  the  sum  of  $50,000  of  sewer  bonds, 
$100,000  of  waterworks  bonds,  $100,000  of 
electric  light  bonds,  and  $75,000  of  gaslight 
bonds."  Sp.  Laws  Or.  1905,  p.  274.  Com- 
paring the  Items  of  Indebtedness  thus  au- 
thorized in  the  original  enactment  with  the 
power  conferred  by  the  amendment,  an  elimi- 
nation from  the  former  clause  of  the  charter 
of  $100,000  of  electric  light  bonds  and  $75,- 
000  of  gaslight  bonds  will  be  observed,  and 
an  increase  in  the  latter  enactment,  in  the 
issue  of  water  bonds,  from  $100,000  to  $300,- 
000  will  be  noted.  A  further  examination  of 
the  original  and  of  the  amended  section  will 
disclose  that  each  provided  for  the  issuance 
of  $50,000  of  sewer  bonds,  the  authoriza- 
tion of  which,  as  indicated  In  the  latter  meas- 
ure, was  "to  include  the  sum  of  twenty-sev- 
en thousand  dollars  par  value  of  such  bonds 
now  issued  and  outstanding."  As  the  mu- 
nicipal indebtedness*  authorized,  in  respect 
to  the  issuance  of  sewer  bonds,  was  not  in- 
creased or  diminished  by  the  later  grant  of 
power,  such  law  was  not  an  amendment  of 
the  charter,  but  a  re-enactment  thereof  in 
this  particular.  Allison  v.  Hatton,  46  Or. 
370,  372,  80  Pac.  101;  Renshaw  v.  Lane 
County  Court  49  Or.  526,  529,  89  Pac.  147. 
The  sewer  bonds  will,  therefore,  be  dismissed 
from  further  consideration,  assuming,  as  we 
must  that  the  $27,000  par  value  of  such  se- 
curities "now  issued  and  outstanding,"  as 
specified  in  the  later  law,  were  negotiated 
pursuant  to  the  original  authorization. 

The  only  question  that  was  submitted  to 
the  legal  voters  of  Eugene  by  the  proposed 


amendment  of  section  108  of  the  charter  was 
whether  or  not  the  municipal  Indebtedness 
should  be  augmented  to  the  extent  of  $2j,000 
by  striking  from,  the  original  authorization 
the  grant  of  $175,000  for  electric  and 
light  bonds  and  increasing  the  lssuan 
water  bonds  from  $100,000  to  $300,000. 
right  thus  to  amend  that  section  seems  ta 
to  be  admitted  by  defendant's  counsel;  jQt 
they  insist  that,  by  Including  in  the  pro- 
posal an  alteration  of  section  112  of  the  char- 
ter, the  submission  of  the  matter  to  the 
voters  violated  the  rule  of  law  hereinbefore 
stated.  Section  112  of  the  charter,  as  orig- 
inally enacted,  empowered  the  council,  once 
each  year  at  least,  to  levy,  and  collect  a  spe- 
cial tax  on  all  the  taxable  property  within 
the  city,  sufficient  in  amount  to  pay  the  in- 
terest on  the  securities  thus  authorized,  and 
also  to  provide,  at  the  same  time,  a  sinking 
fund  with  which  to  pay  the  principal  of  such 
bonds  at  maturity.  Sp.  Laws  Or.  1905, 
p.  275.  An  examination  of  that  part  of  the 
amended  section,  relating  to  the  sewer  bonds, 
as  hereinbefore  quoted,  will  show  that  no 
substantial  change  Is  made  In  the  manner 
prescribed  for  the  payment  of  the  interest 
accruing  thereon  and  of  the  principal  there- 
of; and  hence  the  later  law  is  a  re-enact- 
ment and  not  an  amendment  in  this  par- 
ticular. All  reference  to  the  sewer  bonds 
being  thus  excluded,  It  will  be  remembered 
that  the  remaining  part  of  section  112  of  the 
charter,  as  amended,  provides  generally  that, 
from  the  Income  derived  from  the  water 
plant,  disbursement  is  to  be  made  of  the 
reasonable  expense  Incurred  in  operation  and 
repairs,  payment  of  the  interest  accruing, 
and  of  the  costs  of  making  extensions  to  and 
improvements  of  the  system,  and  annually 
to  set  aside  2%  per  cent  of  such  revenue  for 
40  years  as  a  sinking  fund  for  the  -pay- 
ment of  the  securities  at  their  maturity.  The 
clauses  thus  remaining  are  germane  to,  and 
might  properly  have  been  Incorporated  in, 
section  108  of  the  charter  as  amended,  which 
change  having  authorized  the  purchase  of  a 
waterworks  system,  If  no  provision  had  been 
made  for  the  payment  thereof,  would  have 
caused  the  act  to  be  inoperative.  An  affirma- 
tive vote  for  section  108  necessitated  a  ballot 
In  favor  of  the  adoption  of  section  112  as 
amended. 

We  believe  the  conclusion  thus  reached 
is  founded  In  reason  and  fortified  by  author- 
ity. Thus  in  State  ex  rel.  v.  Rlplinger,  30 
Wash.  281,  70  Pac.  748,  it  was  ruled  that  a 
charter  amendment  consisting  of  seven  sec- 
tions, when  submitted  to  a  vote  of  the  elec- 
tors as  one  proposition,  was  not  invalid  un- 
der a  municipal  regulation  "that  If  more 
than  one  amendment  be  submitted  at  the 
same  general  election  the  same  shall  be 
submitted  at  such  election  In  sach  manner 
that  each  proposed  amendment  'may  be  vot- 
ed on  separately  without  prejudice  to  the 
others,"  where  it  was  plainly  the  intention 
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that  the  new  provisions  should  be  substituted 
as  a,  whole  for  the  old  provisions;  all  the 
sections  being  part  of  one  article  devoted  to 
but  one  special  subject  To  the  same  efTect 
is  iie  case  of  State  ex  rel.  v.  Allen,  178  Mo. 
•077  S.  W.  868. 

.  is  contended  by  defendant's  counsel  that 
..j  amended  sections  of  the  charter  contain 
Dv,-  provisions  for  the  payment,  from  the  gen- 
eral fund  of  the  city,  of  the  interest  as  it 
accrues,  or  for  discharging  the  principal 
when  It  matures,  and  as  the  entire  income 
to  be  derived  from  operating  the  waterworks 
may  be  devoted  to  the  maintenance  of  the 
system  and  to  the  making  of  improvements, 
the  special  fund  thus  set  apart  for  the  pur- 
pose indicated  may  be  sequestered,  thereby 
rendering  the  securities,  tendered  in  payment 
of  the  property,  practically  valueless;  and 
hence  an  error  was  committed  in  decreeing 
a  specific  performance  of  the  terms  of  the 
written  contract  and  in  compelling  the  de- 
fendant to  execute  conveyances  and  transfers 
of  the  real  and  personal  property  involved. 
It  will  be  remembered  that  section  108  of 
the  charter  as  amended,  in  referring  to  the 
water  bonds  authorized  to  be  Issued,  contains 
the  following  clause:  "In  addition  to  being 
a  general  obligation  of  said  city,  they  shall 
be  a  first  and  exclusive  lien  on  all  lands, 
rights  of  way,  easements,  water  rights,  pipe 
lines,  structures  and  appliances  of  every 
kind  composing  the  water  system  so  to  be 
secured  with  money  derived  from  the  sale 
of  said  water  bonds."  The  word  "general" 
is  used  In  the  clause  quoted  to  distinguish 
It  from  "special,"  and,  when  so  applied  to 
qualify  the  word  "obligation,"  the  phrase 
employed  means  a  municipal  debt,  for  the 
payment  of  which  provision  must  be  made 
by  devoting  funds  raised  by  taxation,  there- 
by appropriating  In  discharge  thereof  a  pro 
rata  share  of  the  burden  upon  all  property  In 
a  specified  district  that  is  subject  thereto. 
Thus  in  Loan  Association  v.  Topeka,  20  Wall. 
655,  22  L.  Ed.  455,  it  was  ruled  that  a  stat- 
ute which  authorized  a  town  to  contract  debts 
or  other  obligations  payable  in  money  Im- 
plies the  duty  to  levy  taxes  to  pay  them,  un- 
less some  other  fund  or  source  of  payment 
is  provided.  To  the  same  effect  see  United 
States  v.  New  Orleans,  98  U.  S.  881,  25  L. 
Ed.  225. 

An  examination  of  section  112  of  the  char- 
ter as  amended  will  show  that  a  special  fund 
Is  provided  for  the  payment  of  the  water 
bonds  at  maturity  and  of  the  interest  as  It 
accrues;  but,  as  such  debt  is  by  express 
words  also  made  a  "general  obligation"  of 
the  city,  the  two  provisions  adverted  to  must 
be  construed  in  pari  materia.  Interpreting 
these  clauses  in  such  manner,  it  follows  that 
the  residue  of  the  special  fund,  after  the 
payment  of  the  charges  specified,  must  be 
applied  In  the  manner  indicated;  but  If 
there  shou  d,  at  any  time,  be  a  shortage  In 


the  resources  mentioned  to  meet  the  pay- 
ment of  the  Interest  on  the  water  bonds  as 
the  installments  severally  accrue,  or  Insuf- 
ficient annually  to  set  aside  the  required 
amount  of  money  as  a  sinking  fund  so  pro- 
vided for,  recourse  must  be  had  to  the  gener- 
al fund  to  make  up  the  deficiency.  Avery  v. 
Job,  25  Or.  612,  36  Pac.  293  ;  Eaton  v.  Mim- 
naugh,  43  Or.  465,  73  Pac.  754. 

The  water  bonds  being  Valid  obligations 
against  the  taxable  property  of  the  city  of 
Eugene,  and  the  payment  of  the  indebted- 
ness thus  created  being  properly  provided  for, 
no  error  was  committed  in  overruling  the 
demurrer,  or  in  granting  the  relief  prayed 
for  In  the  complaint;  and  hence  the  decree 
Is  affirmed. 


SAVAGE  v.  SMITH  et  al.    (S.  F.  5,068.) 
(Supreme  Court  of  California.   Oct  6,  1008.) 

Appeal  and  Error  (§  113*)— Decisions  Re- 
viewable— Form  of  Obdeb—  Setting  Aside 
Default—  "Order  After  Judgment"— "In- 
terlocutory Order.  ?' 

An  order  setting  aside  a  default  before 
entry  of  judgment  thereon  is  not  appealable :  it 
not  being  an  "order  after  judgment''  or  an  in- 
terlocutory order,"  within  Code  Civ.  Proc  8  063, 
making  appealable  interlocutory  orders  entered 
in  actions  to  redeem  mortgaged  property  or  in 
partition  suits,  etc 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  766;  Dec.  Dig.  f  113.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3715.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Frank  J. 
Murasky,  Judge. 

Action  by  M.  J.  Savage  against  Lizzie  D. 
Smith  and  others.  From  an  order  setting 
aside  a  default  before  entry  of  Judgment 
thereon,  plaintiff  appealed,  and  the  appeal 
was  dismissed.  On  rehearing.  Rehearing  de- 
nied. 

R.  N.  Countryman,  for  appellant  Andros 
&  Hengstler,  for  respondents. 

PER  CURIAM.  The  appeal  In  this  case 
Is  from  an  order  vacating  and  setting  aside 
the  default  of  defendant— an  order  made  be- 
fore the  entry  of  any  Judgment  In  the  action. 
It  was  dismissed  from  the  bench  upon  the 
ground  that  such  orders  are  not  appealable. 

Appellant,  petitioning  for  a  rehearing  of 
the  motion  to  dismiss,  earnestly  contends  that 
In  taking  the  appeal  he  followed  a  rule  of 
practice  established  by  the  decision  of  this 
court  in  Gibson  v.  Superior  Court,  83  Cal. 
643,  24  Pac.  152.  It  is  true  that  in  that  case 
the  court,  speaking  of  an  order  setting  aside 
a  defendant's  default,  said  that  it  was  an 
"appealable  order."  The  expression  was 
careless  and  Inaccurate,  and  In  the  connec- 
tion In  which  it  was  used  meant  no  more 
than  that  it  was  an  order  reviewable  on  ap- 
peal from  the  judgment,  and  was  for  that 
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reason  not  reviewable  In  certiorari;  that 
being  the  point  to  be  decided.  Certainly  It 
Is  not  true  that  an  order  setting  aside  a  de- 
fault In  an  action,  where  no  judgment  has 
been  entered  upon  the  default,  is  tbe  subject 
of  a  separate  appeal.  It  Is  in  no  sense  an 
order  after  judgment,  and  it  is  not  one  of  tbe 
Interlocutory  orders  enumerated  in  section 
063  of  tbe  Code  of  Civil  Procedure.  It  may 
be  tbat  it  would  be  a  more  convenient  prac- 
tice If  an  appeal  were  allowed  from  such 
orders,  but  tbe  Legislature  has  not  so  pro- 
vided. 
Rehearing  denied. 


Ex  parte  YOUNG.   (Cr.  1,452.) 
(Supreme  Court  of  California.    Oct.  6,  1908.) 

1.  Statute 8  (§  63*)— Effect  of  Invalidity— 
Ordinances. 

A  county  ordinance,  enacted  under  the  pro- 
visions of  a  void  statute,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  §  63*;  Constitutional  Law,  Cent.  Dig.  § 
47.] 

2.  Counties  (8  55*). 

A  county  ordinance,  regularly  passed  and 

!>romulgated  by  the  board  of  supervisors  in  con- 
ormity  with  the  requirements  of  County  Gov- 
ernment Act  1807  (St.  1897,  p.  452,  c.  277)  for 
ordinances  of  boards  of  supervisors,  is  not  inval- 
idated by  its  recital  of  its  adoption  under  the 
unconstitutional  section  13  of  the  same  act 
(page  454),  providing  for  the  adoption  of  ordi- 
nances by  direct  vote  of  the  people ;  the  recital 
being  merely  surplusage. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  |  55.*] 

3.  Counties  (8  55*)— Powers  of  Board  of 
Supervisors— Power  to  Adopt  Ordinances 
—Ordinances  Prohibiting  Liquor  Busi- 
ness. 

A  board  of  supervisors  of  a  county  has  au- 
thority to  prohibit  the  business  of  selling  liquor, 
independent  of  County  Government  Act  1897 
(St.  1807,  p.  454,  c.  277)  §  13,  attempting  to 
confer  on  the  electors  power  to  adopt  ordinan- 
ces. 

[Ed.  Note..— For  other  cases,  see  Counties, 
Dec.  Dig.  §  55.*] 

4.  Evidence  (8  387*)— Collateral  Attack  on 
Ordinances. 

The  record  of  a  public  body,  required  by 
statute  to  be  kept  In  writing,  cannot  be  con- 
tradicted by  oral  evidence ;  and  hence,  where  the 
record  shows»that  an  ordinance  was  duly  adopt- 
ed by  a  hoard  of  supervisors  itself,  it  cannot  be 
shown  in  collateral  proceedings,  by  affidavits  of 
members  of  the  board,  that  the  action  of  the 
board  simply  proclaimed  the  adoption  of  the  or- 
dinance by  the  people. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  1702;  Dec.  Dig.  8  387.*] 

5.  Counties  (8  55*)— Ordinances— Power  to 
Prohibit  Liquor  Business. 

A  county  ordinance  prohibiting  the  keep- 
ing of  any  place  where  liquor  is  sold  was  not 
invalid,  as  applied  to  one  engaged  in  the  busi- 
ness of  growing  grapes  for  the  manufacture 
and  sale  of  wine  and  who  had  large  quantities  of 
wine  on  hand  when  it  was  adopted,  as  being  in 
conflict  with  the  general  laws  promoting  the 
viticnltural  industry,  and  hence  was  author- 
ized by  Const,  art.  11,  8  11.  authorizing  counties 


to  make  such  police  regulations  as  are  not  in 
conflict  with  the  general  laws. 

S3d.  Note.— For  other  cases,  see  Counties,  Dec 
.  8  55.*] 

6.  Eminent  Domain  (J  63*)— Compensation- 
Prohibition  Laws. 

A  county  ordinance  prohibiting  the  busi- 
ness of  selling  intoxicants  is  not  invalid,  as  tak- 
ing property  without  just  compensation,  though 
it  prohibits  the  sale  of  liquor  then  owned  and 
practically  destroys  its  value. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  8  63.*] 

7.  Constitutional  Law  (8  205*)— Due  Pro- 
cess of  Law— Deprivation  of  Property — 
Exercise  of  Police  Power— Prohibition 
Laws. 

A  county  ordinance  prohibiting  the  busi- 
ness of  selling  intoxicants  is  not  invalid,  as  de- 
priving the  owner  of  property  without  due  pro- 
cess of  law,  though  it  prohibits  the  sale  of  liq- 
uor then  owned  and  practically  destroys  its 
value. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  841;  Dec  Dig.  8  295.*] 

In  Bank.  Habeas  corpus  by  Joseph  Young 
against  Theo.  Lacy,  sheriff  of  Orange  county. 
Writ  dismissed,  and  petitioner  remanded  to 
custody. 

C.  W.  Pendleton,  for  petitioner.  S.  M.  Da- 
vis, Dlst  Atty.,  for  respondent 

LORIGAN,  J.  The  petitioner  was  convict- 
ed of  maintaining,  in  the  county  of  Orange, 
a  saloon  where  intoxicating  liquors  were  sold, 
contrary  to  the  provisions  of  ordinance  49 
of  that  county  entitled:  "An  ordinance  pro- 
hibiting the  business  of  selling  *  *  *  In- 
toxicating liquors  within  the  county  of  Or- 
ange," etc.,  and  sues  out  this  writ  under 
which  he  attacks  the  validity  of  said  ordi- 
nance and  the  legality  of  his  imprisonment 
upon  conviction  for  a  violation  of  it 

The  validity  of  this  same  ordinance  was 
heretofore  presented  for  determination  to  the 
District  Court  of  Appeal  for  the  Second  Ap- 
pellate District  at  the  instance  of  one  George 
Yung,  convicted  under  it,  and  who  likewise 
questioned  its  validity  upon  habeas  corpus 
proceedings.  That  court  held  the  ordinance 
valid,  and,  as  far  as  the  objections  which 
were  there  urged  are  concerned,  we  think, 
correctly  so.  Application  of  George  Yung 
on  Habeas  Corpus  (Cal.  App.)  04  Pac  504. 
The  present  petitioner  makes  the  same  points 
here  against  the  validity  of  the  ordinance 
as  were  urged  there,  with  some  additional 
ones. 

The  principal  claim  made  as  to  its  validity 
is  that  it  was  passed  and  enacted  under  the 
provisions  of  section  18  of  the  county  gov- 
ernment act  of  1807  (St.  1807,  p.  454,  c.  277). 
which  in  the  case  of  Ex  parte  Anderson.  134 
Cal.  60.  66  Pac.  104,  86  Am.  St.  Rep.  SUA. 
was  declared  to  be  unconstitutional  by  this 
court.  If  this  were  true,  the  ordinance,  of 
course,  would  be  invalid.  But  we  are  satis- 
fled  that  upon  the  record  before  us  it  ap- 
pears otherwise.   The  section  of  the  county 
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government  act  In  question  contemplated  the 
framing  of  an  ordinance  by  the  people  of 
the  county  to  be  submitted  to  the  voters 
thereof  for  their  adoption,  and  If  a  majority 
were  In  favor  of  It,  and  upon  a  canvass  of 
the  vote  by  the  board  of  supervisors  It  so  ap- 
peared, that  that  fact  was  to  be  proclaimed 
by  the  board,  and  the  ordinance  would  then 
have  the  same  force  and  effect  as  though 
adopted  and  ordained  by  the  board  of  super- 
visors Itself.  This  Is  the  only  action  on  the 
part  of  the  board  which  the  section  requir- 
ed where  the  voters  themselves  selected  and 
adopted  the  ordinance.  The  board  was  not 
required  to  pass  or  adopt  it  It  only  pro- 
claimed the  fact  that  the  electors  had  done 
so.  It  appears,  however,  from  the  record 
before  us,  that  the  board  of  supervisors  not 
only  proclaimed  the  fact  of  the  adoption  of 
the  ordinance  by  the  electors,  but  proceeded 
further  and  regularly  passed  and  adopted  the 
ordinance  as  an  ordinance  of  the  board  of 
supervisors,  and  duly  published  It  in  the  man- 
ner that  the  law  required  ordinances  passed 
and  adopted  by  the  board  to  be  published. 
Their  action  was  of  a  dual  effect.  They  pro- 
claimed the  ordinance  as  adopted  by  the 
electors,  and  further  passed  and  adopted  it 
as  an  ordinance  of  the  board  itself. 

It  is  true  that,  following  the  enacting 
clause  of  the  ordinance,  which  Is  In  the  form 
prescribed  by  section  26  of  the  act  as  the 
enacting  clause  of  ordinances  passed  and 
adopted  by  the  board  itself,  there  is  the  re- 
cital "as  an  ordinance  of  the  county  of  Or- 
ange under  and  in  accordance  with  the  pro- 
visions of  section  13  of  an  act  entitled  'An 
act  to  establish  a  uniform  system  of  county 
and  township  governments,'  approved  April 
1,  1897,  It  is  ordained  as  follows,"  the  various 
sections  of  the  ordinance  being  set  forth.  It 
Is  Insisted  that,  from  the  reference  to  the 
provisions  of  section  13  In  the  above  recital 
accompanying  the  passage  of  the  ordinance, 
the  board  must  be  deemed  to  have  passed  It 
solely  by  reason  of  Its  adoption  by  the  elec- 
tors and  In  conformity  therewith,  notwith- 
standing that  the  formalities  prescribed  for 
the  adoption  of  ordinances  by  the  board  it- 
self were  followed.  We  cannot  agree  with 
this  reasoning  of  petitioner.  There  can 
be  no  question  but  that  the  board  of  super- 
visors, independent  of  section  13,  attempt- 
ing to  confer  on  the  electors  the  power  to 
adopt  an  ordinance  of  this  character,  had  au- 
thority itself  to  pass  such  an  ordinance,  and 
that  the  ordinance  in  question  was  passed 
and  adopted  in  all  respects  so  as  to  fully 
exercise  that  power.  Under  such  circumstan- 
ces it  is  of  no  moment  that  the  board,  while 
exercising  its  unquestionable  power  and  In 
the  prescribed  way,  misreclted  the  source 
from  which  such  power  was  derived.  It  was 
not  necessary  to  the  validity  of  the  ordinance 
that  the  board  should  have  at  all  stated 
therein  the  source  from  which  it  derived  Its 
authority  to  enact  It  There  is  no  provision 
of  law  In  this  state  requiring  that  this  be 


done.  It  is  sufficient  that  the  power  to  do 
so  exists,  and  the  validity  of  an  ordinance 
is  not  affected  by  the  fact  that  the  ordinance 
incorrectly  states  a  source  of  power,  as  long 
as  the  power  to  enact  is  given.  All  the  ref- 
erence to  section  13  of  the  act  is  in  the 
title  to  the  ordinance  following  the  enacting 
clause.  There  is  no  statute  which  requires 
ordinances  of  the  board  of  supervisors  to  be 
entitled.  Ex  parte  Haskell,  112  Gal.  421,'  44 
Fac.  725,  32  L.  R.  A.  527.  So  that,  entitling 
the  ordinance  being  unnecessary,  the  enti- 
tling portion,  with  its  reference  to  section  13 
must  be  treated  as  mere  surplusage.  See, 
as  discussing  these  propositions,  with  a  cita- 
tion of  authorities  in  support  of  them,  Mat- 
ter of  George  Yung,  supra. 

In  addition  to  the  point  made  against  the 
validity  of  the  ordinance  in  the  District 
Court  of  Appeal  in  the  George  Yung  mat- 
ter, it  Is  claimed  to  be  shown  here,  by  cer- 
tain affidavits  accompanying  the  petition  for 
the  writ  which  were  not  presented  on  the 
Yung  hearing,  that  as  a  fact  the  ordinance 
was  not  passed  by  the  board  of  supervisors 
as  a  separate  and  Independent  proposition, 
but  the  action  of  the  board  was  directed 
solely  to  the  adoption  of  the  ordinance  as 
adopted  by  the  electors  under  section  13  of 
the  county  government  act.  These  are  affi- 
davits of  three  out  of  five  persons  who  were 
members  of  the  board  when  the  record  of 
the  proceedings  of  that  body  shows  that  the 
ordinance  was  passed,  and  in  which  they 
state  that  the  only  vote  of  the  board  was 
a 8  to  proclaiming  the  fact  of  the  adoption 
of  the  ordinance  by  the  voters,  and  that  no 
separate  or  independent  vote  of  the  board 
was  taken  in  adopting  said  ordinance  as  an 
ordinance  of  the  board  itself.  But  the  record 
of  the  proceedings  of  the  board  shows  direct- 
ly to  the  contrary — that  the  ordinance  was 
passed  and  adopted  by  the  affirmative  vote 
of  every  member  of  the  board.  The  attempt 
is  by  the  affidavits  to  contradict  that  record — 
a  record  of  a  public  body  which  Is  expressly 
required  by  the  statute  to  be  kept  in  writ- 
ing and  to  show  by  parol  evidence  that  its 
recitals  are  untrue.  That  may  not,  however, 
be  done.  This  attack  on  the  record,  It  Is 
to  be  observed,  is  being  made  in  a  collateral 
proceeding,  and  extrinsic  evidence  is  not  ad- 
missible In  such  a  proceeding  to  control  or 
contradict  the  record.  As  said  In  Dillon  on 
Municipal  Corporations  (4th  Ed.)  5  299:  "Pa- 
rol evidence  in  a  collateral  action  cannot  be 
received  to  contradict  the  record  of  a  public 
corporation  required  by  statute  to  be  kept  in 
writing,  or  to  show  a  mistake  in  matters 
aa  therein  recorded."  See,  also,  Mayhew  v. 
of  Logansport  v.  Crockett,  64  Ind.  319;  Weir 
District  of  Gay  Head,  95  Mass.  129;  City 
v.  State,  96  Ind.  311.  The  wisdom  of  this 
rule  Is  illustrated  in  this  very  proceeding, 
because  countervailing  affidavits  of  the  two 
other  members  of  the  board  and  the  then 
district  attorney  of  the  county  were  filed  on 
behalf  of  the  respondent   The  affidavits  of 
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the  members  of  the  board  state  that,  in  ad- 
dition to  proclaiming  the  adoption  of  the 
ordinance  by  the  electors,  it  was  deemed 
best  by  the  members  of  the  board  to  pass 
and  adopt  it  as  an  ordinance  of  the  board, 
and  it  was  accordingly  •unanimously  done. 
The  affidavit  of  the  district  attorney  was  to 
the  effect  that,  being  In  doubt  as  to  the  va- 
lidity of  the  ordinance  as  adopted  by  the 
voters,  he  advised  the  board  to  pass  and 
adopt  It  as  an  ordinance  of  the  board,  and 
the  board  unanimously  did  so. 

In  his  traverse  to  the  return  of  respondent, 
petitioner  set  forth  that  he  had  for  many 
years  been  engaged  In  the  business  of  grow- 
ing grapes  for  the  manufacture  of  wine,  and 
manufacturing  it;  that  at  the  time  the  or- 
dinance was  passed  be  owned  and  possessed 
great  quantities  of  wine,  which  he  had  then 
on  hand  and  has  now,  and  which  under  the 
terms  of  the  ordinance  he  is  prohibited  from 
selling,  and  is  thus  deprived  of  his  proper- 
ty; that  the  ordinance  thus  operated  as  a 
taking  of  his  property  for  the  benefit  of  the 
public  without  just  compensation  and  with- 
out due  process  of  law,  and  for  these  reasons 
it  is  violative  of  the  fourteenth  amendment 
to  the  federal  Constitution  and  of  sections 
1,  18,  and  14  of  article  1  of  the  Constitution 
of  this  state;  that  the  ordinance  Is  also  In 
restraint  of  trade,  because  it  discourages 
the  carrying  on  in  this  state  of  the  impor- 
tant industry  of  viticulture  and  the  manu- 
facture of  wines  and  brandies. 

As  far  as  the  objection  Is  concerned  that 
this  ordinance  is  in  restraint  of  trade,  or,  in 
other,  words,  in  conflict  with  the  general  laws 
promoting  and  fostering  the  vltlcultural  in- 
dustry of  this  state,  which  is  really  the 
ground  of  petitioner's  complaint,  that  point 
is  disposed  of  adversely  to  him  in  Ex  parte 
Campbell,  74  Cal.  20,  15  Pac.  318,  5  Am.  St. 
Rep.  418,  where  a  similar  proposition  was 
under  consideration.  This  being  true,  the 
county  of  Orange  could  constitutionally  pass 
"all  such  local,  police,  sanitary  and  other 
regulations  as  are  not  in  conflict  with  the 
general  laws."   Const,  art.  11,  §  11. 

Section  2  of  the  ordinance  in  question  pro- 
vides that  It  shall  be  unlawful  for  any  per- 
son "to  keep,  maintain  or  carry  on  •  *  • 
within  the  county  of  Orange  •  •  •  any 
tippling  house,  dramshop,  cellar,  saloon,  bar, 
barroom,  sample  room,  or  any  other  place,  by 
whatever  name  known,  where  vinous,  spiritu- 
ous, distilled,  malt,  mixed,  or  other  intoxi- 
cating liquors  are  either  directly  or  indirectly 
sold,  given  away,  or  otherwise  disposed  of." 
It  was  upon  a  complaint  drafted  in  the 
language  of  the  section  that  petitioner  was 
convicted  and  sentenced.  This  quoted  pro- 
vision of  the  ordinance  is  directed  solely  to 
prohibiting  the  selling  or  dispensing  of  in- 
toxicating liquors  in  any  tippling  house, 
dramshop,  saloon,  barroom,  or  other  kindred 
place,  "and  that  the  power  to  license  or  regu- 
late tippling  houses  Is  a  constitutional  right, 
which  may  be  enforced  as  a  police  regulation 


through  proper  legislation,  Is  no  longer  an 
open  question."  Ex  parte  Campbell,  supra. 

Nor  is  legislation  of  this  character  subject 
to  the  constitutional  objections  that  the  per- 
son is  thereby  deprived  of  his  property  with- 
out Just  compensation  and  dne  process  of 
law.  As  said  in  Black  on  Intoxicating  Liq- 
uors, p.  115,  |  83:  "The  most  serious  and 
weighty  objections  to  the  validity  of  prohib- 
itory legislation  have  been  such  as  regarded 
its  effect  upon  rights  and  property  in  exist- 
ence at  the  time  of  its  enactment  Saeh  a 
law,  as  a  rule,  saves  no  privileges  previously 
acquired,  makes  no  exception  in  favor  of  the 
disposition  of  liquor  existing  in  the  state 
at  its  passage,  and  although  it  practically  de- 
stroys the  value  of  such  liquor,  as  also  of 
breweries  and  distilleries  then  in  operation, 
yet  provides  no  compensation  for  their  own- 
ers. Yet  it  is  settled  by  the  immense  pre- 
ponderance of  authority,  that  if  a  state,  by 
statute  or  constitutional  provision,  entirely 
prohibits  the  manufacture  and  sale  of  in- 
toxicating liquors  witbin  its  Jurisdiction, 
such  enactment  is  not  constitutionally  ob- 
jectionable on  the  ground  of  Its  'depriving* 
persons  affected  of  their  'property  without 
due  process  of  law,'  notwithstanding  Its  ef- 
fect may  be  to  destroy  a  business  theretofore 
lawful,  and  seriously  to  impair  the  value  of 
property  held  at  the  time  and  adapted  to  the 
continuance  of  such  business,  and  that  with- 
out compensation.  Though  some  slight  doubt 
of  the  correctness  of  this  view  was  expressed 
in  some  of  its  earlier  decisions,  the  Supreme 
Court  of  the  United  States  has  now  explicit- 
ly adopted  it,  and  the  question  must  there- 
fore be  regarded  as  finally  put  at  rest." 

The  cases  which  counsel  cites  in  support  of 
his  constitutional  objections  to  the  ordi- 
nance are  the  earlier  decisions  of  the  Su- 
preme Court  of  the  United  States  which  the 
author  In  the  quotation  Just  made  refers  to. 
The  later  decisions  of  that  tribunal  are 
against  the  contention  of  petitioner  and  con- 
form to  the  statement  contained  in  the  quota- 
tion from  Black.  Some  of  these  cases  are 
Mugler  v.  Kansas,  123  U.  S.  623,  8  Sap.  Ct 
273,  31  L.  Ed.  205;  Powell  v.  Pennsylvania, 
127  U.  S.  678,  8  Sup.  Ct  992,  1257,  32  L.  Ed. 
253 ;  Kldd  v.  Pearson,  128  U.  S.  1,  9  Sup.  Ct. 
6,  32  L.  Ed.  340.  In  the  Mugler  Case,  first 
cited,  in  discussing  this  question,  the  court 
said:  "It  is  true  that  when  the  defendants 
in  these  cases  purchased  or  erected  their 
breweries,  the  laws  of  the  state  did  not 
forbid  the  manufacture  of  Intoxicating  liq- 
uors. But  the  state  did  not  thereby  give  any 
assurance,  or  come  under  any  obligation,  that 
its  legislation  on  that  subject  would  remain 
unchanged.  Indeed,  as  was  said  in  Stone  v. 
Mississippi,  101  U.  S.  814,  25  L.  Ed.  1079, 
the  supervision  of  the  public  health  and  the 
public  morals  is  a  governmental  power,  con- 
tinuing in  its  nature,  and  'to  be  dealt  with 
as  the  special  exigencies  of  the  moment  may 
require,'  and  that  'for  this  purpose,  the 
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largest  legislative  discretion  is  allowed,  and 
the  discretion  cannot  be  parted  with  any 
more  than  the  power  itself.*  So  in  Beer  Co. 
v.  Massachusetts,  97  U.  S.  32,  24  L.  Ed.  989: 
'If  the  public  safety  or  the  public  morals  re- 
quire the  discontinuance  of  any  manufacture 
or  traffic,  the  band  of  the  Legislature  cannot 
be  stayed  from  providing  for  its  discontinu- 
ance by  any  incidental  inconvenience  which 
individuals  or  corporations  may  suffer/  " 

There  are  no  other  points  in  the  case  which 
require  consideration. 

The  writ  is  dismissed,  and  the  petitioner 
remanded  to  custody. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  SLOSS,  J.;  HEN- 
SHAW,  J. 


In  re  HEYWOOD'S  ESTATE.   (S.  F.  4,982.) 

(Supreme  Court  of  California.    Oct.  6,  1908. 
Rehearing  Denied  Nov.  5,  1908.) 

1.  Appeal  and  Ebbob  (|  622*)— Transcript— 
Time  to  File— Cotjbt  Rules. 

Under  court  rule  2  (78  Pac.  vii),  providing 
that,  when  a  party  appealing  from  a  judgment 
has  given  notice  of  motion  for  a  new  trial  be- 
fore perfecting  the  appeal,  the  time  to  file  the 
transcript  in  the  Supreme  Court  does  not  begin 
to  run  until  the  motion  has  been  disposed  of, 
the  time  for  the  filing  of  a  transcript  on  appeal 
in  any  proceeding  in  which  a  new  trial  is  au- 
thorized does  not  begin  to  run  until  the  motion 
for  a  new  trial  has  been  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS>  2732-2735;  Dec.  Dig.  6 
622.*] 

2.  New  Trial  (§  2*)— Causes  iw  Which  Au- 
thobized. 

A  motion  for  a  new  trial  does  not  lie  in 
proceedings  under  Code  Civ.  Proc.  88  1485, 
1400,  to  set  apart  a  homestead,  or  exempt  per- 
sonal property,  or  for  family  allowance. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  4,  5 ;  Dec.  Dig.  §  2 .*] 

3.  Appeal  and  Ebbob  (§  624*)— Perfecting 
Appeal— Filing  Tbanscbipt— Time. 

Where  a  motion  for  a  new  trial  does  not 
lie,  the  pendency  of  proceedings  preparatory  to 
such  motion  does  not  extend  the  time  for  the 
filing  of  the  transcript  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2737-2742;  Dec.  Dig.  g 
624.*] 

4.  Appeal  and  Ebbob  (8  628*)- 

Where  counsel  for  appellant  did  not  claim 
to  be  ignorant  of  decisions  of  the  Supreme  Court 
that  a  motion  for  a  new  trial  does  not  lie  in 
that  proceeding,  nor  assert  that  the  failure  to 
file  the  transcript  on  appeal  was  due  to  a  belief 
that  the  time  did  not  begin  to  run  until  after 
his  proposed  motion  for  a  new  trial  was  dis- 
posed of,  the  pendency  of  the  motion  did  not 
excuse  lack  of  diligence  in  filing  a  transcript. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  2750-2764;  Dec.  Dig.  S 
628.*] 

5.  Evidence  (§  178*)— Best  Evidence— Judg- 
ment—Debtbuction— Effect. 

Orders  of  the  court,  though  destroyed,  are 
effectual;   for,  after  proof  of  destruction,  the 


contents  may  be  established  by  any  competent 
secondary  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  »  583 ;  Dec.  Dig.  8  178.*] 

6.  Appeal  and  Ebbob  (§  543*)— Preparation 
of  Recobd— Duty  of  Appellant. 

One  appealing  from  orders  which  have  been 
destroyed  must  restore  the  same,  as  authorized 
by  St.  1906  (Ex.  Sess.)  p.  73,  c.  55,  so  as  to 
furnish  the  court  with  a  copy  of  the  orders,  as 
required  by  Code  Civ.  Proc.  fi  951. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2411 ;  Dec  Dig.  8  543.*] 

7.  Appeal  and  Ebbob  (8  787*)— Want  of 
Pbosecution— Dismissal. 

Appeals  from  orders  in  the  settlement  of 
an  estate  were  perfected  in  January,  1906.  The 
records  in  the  cause  were  destroyed  in  Aprii 
following.  On  March  16,  1908,  a  petition  for 
the  restoration  of  the  records  was  filed  by  ap- 
pellant, who  offered  no  excuse  for  the  delay, 
though  he  could  have  proceeded  at  any  time  to 
restore  such  records.  No  transcript  was  on  file 
in  June  following,  when  a  motion  to  dismiss  the 
appeals  was  heard.  Held  that,  in  view  of  Code 
Civ.  Proc.  8  57,  providing  that  appeals  in  pro- 
bate cases  shall  have  precedence,  the  delay  re- 
quired dismissal  of  the  appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  68  3129,  8130;  Dec.  Dig.  8 
787.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco. 

In  the  matter  of  the  estate  of  Franklin 
Heywood,  deceased.  From  orders  in  proceed- 
ings to  set  apart  a  homestead,  exempt  per- 
sonal property,  and  for  family  allowance, 
Agnes  B.  Heywood  appeals.  On  motion  to 
dismiss  appeals  for  want  of  prosecution.  Ap- 
peals dismissed. 

See,  also,  84  Pac.  834. 

J.  B.  Reinstein  and  W.  P.  Johnson,  for  ap- 
pellant. Timothy  J.  Lyons,  Powell  &  Dow, 
Mr.  Sullivan,  and  Theo.  J.  Roche,  for  re- 
spondents. 

SHAW,  J.  Motion  to  dismiss  three  several, 
appeals  for  want  of  prosecution.  On  No- 
vember 18,  1905,  in  the  estate  of  Franklin 
Heywood,  deceased,  the  superior  court  made 
three  orders  whereby  It  denied  the  respective 
applications  of  Agnes  B.  Heywood,  widow  of 
said  deceased,  to  have  a  probate  homestead 
set  apart  to  her,  to  have  the  exempt  personal 
property  set  off,  and  for  a  family  allowance. 
There  were  three  separate  petitions,  but  all 
of  them  were  tried  together.  From  each  of 
these  orders  the  widow  appealed  to  this  court. 
The  appeals  were  perfected  on  January  15, 
1906.  No  transcript  on  either  appeal  has 
ever  been  filed  In  this  court,  nor  has  the 
clerk  of  the  superior  court  been  requested 
to  certify  to  any  such  transcript.  The  notices 
of  the  motions  to  dismiss  the  appeals  were 
given  on  March  6,  1908.  Rule  2  (78  Pac.  vii) 
of  this  court  requires  the  transcript  on  appeal 
to  be  filed  in  this  court  within  40  days  after 
the  appeal  Is  perfected,  except  in  certain 
specified  cases.  Unless  these  appeals  come 
within  the  exceptions,  or  unless  good  cause 
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for  the  delay  is  shown,  the  appeals  must  be 
dismissed  as  provided  in  rule  5  (78  Pac.  viii). 

1.  Rule  2  (78  Pac.  vli)  provides  that,  "when 
a  party  appealing  from  a  judgment  has  given 
notice  of  motion  for  a  new  trial  before  per- 
fecting said  appeal,"  the  40  days  does  not 
begin  to  run  until  the  motion  has  been  dis- 
posed of.  In  each  of  these  cases  the  appel- 
lant, before  perfecting  her  appeals,  had  duly 
given  and  filed  a  notice  of  Intention  to  move 
for  a  new  trial,  proceedings  under  these 
notices  of  Intention  are  still  pending,  and  the 
motion  for  a  new  trial  has  neither  been  de- 
cided nor  dismissed.  If  the  notice  of  inten- 
tion to  move  for  a  new  trial  is  to  be  con- 
sidered as  the  "notice  of  motion  for  new 
trial,"  mentioned  In  rule  2  (78  Pac.  vli),  and 
a  new  trial  is  authorized  in  such  proceedings, 
it  would  follow  that  the  appellant's  time  for 
the  filing  of  transcript  on  appeal  has  not  yet 
begun  to  run,  and  the  motion  to  dismiss  the 
appeal,  In  that  event,  should  be  denied. 

But  it  Is  settled  by  the  decisions  of  this 
court  that  a  motion  for  new  trial  does  not  He 
in  proceedings  under  sections  1465  and  1466 
of  the  Code  of  Civil  Procedure  to  set  apart 
a  homestead,  or  exempt  personal  property, 
or  for  family  allowance.  In  Leach  v.  Pierce, 
03  Cal.  614,  20  Pac.  235,  the  widow  filed  a 
petition  in  the  matter  of  the  administration 
of  her  husband's  estate,  asking  for  a  family 
allowance.  Written  objections  to  the  allow- 
ance asked  for  were  filed.  The  issues  were 
tried,  findings  made,  and  an  order  entered 
granting  the  allowance.  It  was  held  that  the 
Code  did  not  authorize  a  motion  for  a  new 
trial  In  such  cases.  In  Shlpman  v.  Unangst, 
150  Cal.  425,  88  Pac.  1000,  the  widow  filed  a 
petition  asking  that  a  probate  homestead  be 
set  apart  to  her,  with  certain  property  ex- 
empt from  execution,  and  a  family  allow- 
ance. The  children  of  the  deceased  filed 
written  contests  to  the  petition,  and  issues 
thus  raised  were  tried  by  the  court.  Find- 
ings of  fact  and  conclusions  of  law  were 
made  in  favor  of  the  widow,  and  an  order 
was  made  accordingly.  It  was  held,  following 
Leach  v.  Pierce,  supra,  that  a  motion  for  new 
trial  was  not  a  proper  procedure  to  review 
the  order.  The  rule  laid  down  in  these  cases 
determines  the  question  In  the  case  at  bar. 
There  being  no  authority  for  a  motion  for  a 
new  trial  after  such  orders,  it  follows  that 
the  pendency  of  proceedings  preparatory  to 
such  motion  would  not  bring  this  case  within 
the  exception  of  rule  2,  nor  extend  the  time 
to  file  the  transcript 

2.  We  do  not  think  the  appellant  has  shown 
good  cause  for  the  long  delay,  or  reasonable 
diligence  in  the  prosecution  of  the  appeals. 
The  case  of  Leach  v.  Pierce,  supra,  was  de- 
cided in  the  year  1802,  and  that  of  Shlpman 
v.  Unangst  on  February  5,  1007.  Appellant's 
counsel  do  not  claim  to  have  been  ignorant 
of  these  decisions,  nor  do  they  say  that  the 
failure  to  file  any  transcript  on  the  appeals 
was  due  to  a  belief  on  their  part  that  the 
time  therefor  would  not  begin  to  run  until 


after  their  proposed  motion  for  new  trial  was 
disposed  of.  The  pendency  of  the  attempt  to 
obtain  a  new  trial,  under  these  circumstances, 
does  not  excuse  or  Justify  the  lack  of  dili- 
gence. 

A  proposed  bill  of  exceptions,  which  we 
may  presume  could  have  been  used  on  the 
appeal,  was  served  on  the  respondents'  coun- 
sel In  March,  1006.  It  was  not  settled  at 
the  time  of  the  great  fire  of  April  18,  1906, 
in  which  all  the  official  records  In  the  cause 
were  destroyed.  The  proposed  bill,  however, 
was  not  destroyed;  but  the  settlement  there- 
of was  delayed  until  January  5,  1007.  Per- 
haps the  general  disturbance  following  the 
great  disaster  of  April,  1006,  may  be  a  suf- 
ficient excuse  for  this  delay.  In  order  to 
present  the  appeal  to  this  court,  it  would  be 
necessary  for  the  appellant  to  furnish  the 
court  with  a  copy  of  the  orders  appealed 
from.  Code  Civ.  Proc.  8  051.  To  enable 
them  to  do  this  It  was  deemed  necessary  to 
have  a  copy  of  the  orders  restored  to  the 
record,  in  order  that  the  clerk  might  certify 
thereto.  The  act  of  June  16,  1006  (St  1906 
[Ex.  Sess.]  p.  73,  c.  55),  authorizes  a  proceed- 
ing to  that  end.  No  such  proceeding  was 
inaugurated  until  March  16,  1908,  almost 
two  years  after  the  record  was  destroyed. 
The  principal  reason  upon  which  counsel 
found  their  claim  of  an  excuse  for  the  delay 
In  filing  the  transcript  is  that  the  record 
had  not  been  restored,  and  that  the  delay  in 
restoring  it  was  caused  by  the  conduct  of 
counsel  for  the  respondents. 

Upon  the  hearing  it  was  argued  that  it  was 
the  duty  of  the  respondents  to  restore  the 
record,  and  that  until  they  did  so  the  appel- 
lants were  justified  in  delaying  the  prosecu- 
tion of  the  appeal.  This  contention  is  un- 
founded. The  orders,  although  destroyed, 
were  nevertheless  valid  and  effectual.  After 
proof  of  destruction,  any  competent  second- 
ary evidence  would  be  admissible  to  prove 
their  contents.  Ames  v.  Hoy,  12  Cal.  19 ;  Es- 
tate of  Warfleld,  22  Cal.  64,  83  Am.  Dec  49. 
The  statute  of  1006  Itself  recognizes  the  ad- 
missibility of  such  secondary  evidence,  as 
there  would  be  no  other  means  of  proving 
the  record  proposed  to  be  restored.  The  re- 
spondents, therefore,  could  rely  upon  the  or- 
ders as  they  stood,  and  were  under  no  abso- 
lute necessity  to  have  the  record  restored  in 
order  to  preserve  their  rights.  The  appel- 
lant was  endeavoring  to  overthrow  those  or- 
ders, and  a  restoration  of  the  record  thereof 
was  by  her  considered  necessary  to  enable 
her  to  do  this.  The  duty  was  on  her  to  ef- 
fect a  restoration  of  the  records  If  she  would 
escape  the  responsibility  for  unreasonable 
delay  In  the  prosecution  of  her  appeals.  The 
final  question,  therefore,  is,  has  she  been 
sufficiently  diligent  in  seeking  such  restora- 
tion, or,  if  negligent  Is  her  neglect  excusable? 

It  appears  that  the  only  copy  of  the  re- 
spective petitions  and  objections  thereto  filed 
in  court,  constituting  the  pleadings  in  the 
matters,  saved  from  the  fire,  was  a  copy  in 
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possession  of  Agnes  Maud  Lyons,  a  daughter 
of  the  deceased,  and  a  respondent  herein. 
On  October  3,  1906,  Jier  attorney,  Lyons,  de- 
livered these  papers  to  Mr.  Johnson,  one  of 
the  attorneys  for  appellant,  in  order  to  en- 
able him  to  frame  copies  of  the  findings  and 
decrees  to  be  nsed  in  procuring  an  order  re- 
storing the  records,  and  Johnson  then  agreed 
that  he  would  proceed  immediately  In  the 
matter  of  such  restoration.  lie  had  conduct- 
ed the  trial  of  the  cases,  and,  being  thus 
familiar  with  the  facts,  the  drawing  of  new 
findings  and  decrees  would  not  be  a  matter 
of  much  difficulty,  and  should  not  have  re- 
quired many  hours  of  his  time,  with  the  aid 
of  these  papers.  He  did  nothing  whatever 
In  the  matter.  Appellant's  counsel,  in  their 
affidavits,  say  that  on  the  occasion  of  the 
settlement  of  the  bill  of  exceptions,  In  Janu- 
ary, 1907,  Mr.  Dow,  one  of  respondents'  coun- 
sel, agreed  that  he  would  prepare  these  de- 
crees and  orders,  and  that  from  that  time 
until  December,  1907,  they  were  depending 
on  him  to  do  so.  Dow  and  Lyons  each  denies 
the  making  of  this  agreement.  Their  denials 
are  corroborated  by  the  admitted  fact  that 
the  copies  above  mentioned  were  not  then 
given  to  Dow,  but  were  retained  in  the  pos- 
session of  Johnson.  This  Is  Inconsistent  with 
the  existence  of  agreement  that  Dow  should 
prepare  the  drafts.  Dow  would  need  the 
papers  in  Johnson's  possession  to  enable  him 
to  redraft  the  findings,  and  yet  Johnson  did 
not  then  deliver  them  to  him,  but  kept  them 
until  after  the  filing  of  notice  of  motion  to 
dismiss. the  appeals  on  March  16,  1908.  Ap- 
pellant's counsel  admit  that  in  December, 
1907,  they  ceased  to  rely  on  Dow  for  the 
preparation  of  these  new  findings  and  orders. 
No  explanation  or  excuse  whatever  was  of- 
fered of  the  fact  that  Johnson  retained  the 
only  copy  of  the  pleadings  in  existence,  nor 
of  the  delay  and  failure  from  January  to  De- 
cember, 1907,  to  turn  them  over  to  Dow, 
while  at  the  same  time  relying  on  Dow  to 
draw  anew  the  findings  and  awaiting  his  ac- 
tion in  the  matter,  when  he  must  have  known 
that  Dow  could  not  proceed  without  them. 

Nor  is  any  sufficient  excuse  offered  for 
their  delay  in  proceeding  in  the  matter  after 
December,  1907,  when  they  ceased  to  rely  on 
Dow,  until  March  16,  1908,  when  the  petition 
for  restoration  of  the  records  was  at  last 
filed  by  them.  It  thus  appears  that  the  de- 
lay from  January,  1907,  to  March  16,  1908, 
was  really  caused  by  the  inaction  of  counsel 
for  appellant.  Although  they  had  it  in  their 
power  at  any  time  to  proceed  to  restore  the 
records,  and  although  it  was  their  duty  to 
do  so,  nothing  effective  was  done  In  the  mat- 
ter until  after  they  were  served  with  notice 
of  motion  to  dismiss  the  appeals.  The  ap- 
peals bad  then  been  pending  for  more  than 
two  years,  and  even  at  the  time  of  the  hear- 
ing of  these  motions,  on  June  l,  1908,  no  tran- 


script was  on  file,  and  the  best  showing  coun- 
sel could  make  was  that  a  petition  to  re- 
store the  record  had  been  filed  in  the  superior 
court  on  March  16,  1908,  that  the  matter  had 
been  postponed  by  that  court  from  time  to 
time,  and  was  still  pending  and  undetermin- 
ed. The  statements  in  the  affidavit  of  ap- 
pellant's counsel  indicate  that  during  the 
entire  two  years  of  their  delay  It  was  their 
practice  to  give  all  other  business  coming  to 
their  office  precedence  over  the  business  of 
preparing  the  papers  for  these  appeals,  and 
we  are  constrained  to  believe  that  this  is  the 
principal  cause  of  the  delay.  The  policy  of 
the  law  favors  the  speedy  settlement  of  the 
estates  of  deceased  persons,  so  much  so  that 
the  Legislature  has  provided  that  appeals  to 
this  court  in  probate  cases  shall  take  prece- 
dence over  all  other  cases  except  those  to 
which  the  people  of  the  state  are  parties. 
Code  Civ.  Proc.  8  57.  That  this  Is  a  wise 
policy  no  ode  will  deny.  The  continued  delay 
that  has  taken  place  in  this  case  in  the  prose- 
cution of  appeals  of  this  character  should 
not  be  encouraged  or  tolerated. 

It  Is  ordered  that  the  appeals  be  dismissed. 

We  concur:  LORIGAN,  J.;  SLOSS,  J.; 
HENSHAW,  J. 


PEOPLE  v.  CARLSON.    (Cr.  99.) 

(Court  of  Appeal,  Second  District,  California 
Sept  8,  1908.) 

1.  Witnesses  ({  237*)— Examination— Ques- 
tions Assuming  Facts  in  Issue. 

On  trial  for  embezzlement,  where  it  ap- 
peared that  it  was  the  duty  of  accused,  as  assist- 
ant cashier,  to  make  deposits  of  his  employer's 
money  and  to  make  duplicate  deposit  slips,  one 
for  the  bank  and  the  other  for  hia  employer's 
cashier,  and  that  he  made  a  slip  for  the  cashier 
as  evidence  of  a  day's  deposit,  which  was  for 
a  larger  amount  than  the  one  he  presented  to 
the  bank,  which  showed  the  sum  actually  de- 
posited, and  that  the  larger  amount  was  enter- 
ed by  him  in  the  pass  book,  a  question  asked  a 
witness,  whether,  when  he  or  bis  employes  took 
the  money  to  the  bank,  he  or  they  made  the 
entry  in  the  book,  was  not  improper,  as  assum- 
ing that  the  money  bad  been  delivered  to  ac- 
cused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  829-832;  Dec  Dig.  8  237.*] 

2.  Embezzlement  (8  38*)— Admissibility  of 
Evidence— ^Possession  of  Property. 

The  deposit  slips  in  accused's  handwriting 
and  a  leaf  from  the  pass  book  with  his  entry 
thereon  were  admissible  to  show  that  accused 
actually  had  in  his  possession  his  employer's 
money  to  the  larger  amount  specified  for  de- 
posit, and  to  show  the  manner  of  perpetrating 
the  crime. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  88  61-66;   Dee.  Dig.  8  38.*] 

3.  Criminal  Law  (8  535*)— Evidence— Con- 
fessions and  Admissions— Proof  or  Cor- 
pus Delicti. 

There  being  sufficient  evidence  that  a  crime 
had  been  committed  by  some  one,  accused's  ad- 
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missions  and  confessions,  voluntarily  made,  were 
admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §8  1225,  1226;  Dec.  Dig.  | 
535.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  B.  N.  Smith,  Judge. 

Frank  A.  Carlson  was  convicted  of  em- 
bezzlement From  the  judgment,  and  an  or- 
der denying  a  new  trial,  he  appeals.  Af- 
firmed. 

Charles  M.  Ackerman,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

ALLEN,  P.  J.  Defendant  was  accused 
by  Information  of  embezzling  a  sum  of  mon- 
ey from  William  Randolph  Hearst  The  Jury 
returned  a  verdict  of  guilty.  From  the  judg- 
ment pronounced  thereon,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant 
appeals. 

The  first  point  presented  Is  that  the  court 
in  propounding  a  question  to  a  witness,  as- 
sumed a  fact  in  dispute,  which,  being  an 
Infringement  of  the  Jury's  province,  prejudic- 
ed defendant.  Defendant  effected  the  em- 
bezzlement while  assistant  cashier  of  a  news- 
paper owned  by  Hearst,  through  the  manip- 
ulation of  certain  deposit  slips  and  pass  book 
entries.  It  was  a  part  of  his  duty  to  make 
deposits  in  bank  of  the  moneys  belonging 
to  Hearst,  and  to  make  out  In  duplicate  de- 
posit slips,  showing  the  items  and  amounts  of 
the  daily  deposits — one  of  these  slips  for  de- 
livery to  the  cashier  of  the  newspaper,  and 
the  other  to  present  to  the  bank  In  connec- 
tion with  the  money  for  deposit.  Defendant 
accordingly  made  out  Exhibit  A,  showing 
a  deposit  of  $2,037.19,  and  the  items  entering 
therein,  which  he  gave  to  his  superior  as 
evidence  of  that  day's  deposit.  He,  however, 
when  making  the  deposit  at  the  bank,  sub- 
stituted another  slip,  which  Showed  only  $1,- 
537.19,  and  this  latter  amount  only  he  de- 
posited; but  defendant  in  his  own  handwrit- 
ing, entered  in  the  pass  book  an  amount  cor- 
responding with  the  slip  left  with  the  cashier 
of  the  newspaper.  The  question  asked  by 
the  court  was  in  connection  with  previous 
evidence  In  relation  to  such  entry  in  the  bank 
book,  and  was:  "I  want  to  know,  when  you 
took,  or  your  employes  took,  that  money  to 
the  bank  to  deposit,  any  of  you  people  made 
the  entry  in  the  book."  There  was  no  ob- 
jection urged  to  the  question,  and  we  are  un- 
able to  discern  its  objectionable  character. 

The  question  did  not  involve  any  statement 
or  assumption  that  the  money  in  question  had 
been  delivered  to  defendant.  These  deposit 
slips,  In  defendant's  handwriting,  and  a  leaf 
from  the  pass  book,  with  the  entry  thereon 
above  specified.  In  defendant's  handwriting, 
were  admitted  in  evidence,  and,  in  our  opin- 
ion, were  competent,  in  connection  with  other 
evidence  tending  to  show  that  defendant  ac- 


tually had  in  his  possession,  as  the  property 
of  Hearst,  the  larger  amount  specified  for  de- 
posit, and  as  tending  to  show  the  manner 
employed  by  defendant  in  the  perpetration 
of  the  crime. 

There  was  ample  evidence,  properly  receiv- 
ed, showing  that  a  crime  had  been  committed 
by  some  one,  and  therefore  the  admissions 
and  confessions  of  defendant  made  volun- 
tarily, were  properly  received  in  evidence; 
and.  altogether,  the  record  discloses  with  un- 
usual clearness  the  fact  of  defendant's  guilt 
as  charged. 

There  is  nothing  in  the  record  to  prejudice 
defendant,  and  the  Judgment  and  order  are 
affirmed. 

We  concur:   SHAW^  J.;  TAGGART,  J. 


GALB  v.  CITY  OF  MOSCOW  et  al. 
(Supreme  Court  of  Idaho.    Sept.  30,  1908.) 

1.  Municipal  Corporations  (§  87*)  —  Meet- 
ings of  City  Council— Special  Meetings. 

Under  the  provisions  of  section  13  of  "An 
act  to  provide  for  the  organization,  government 
and  powers  of  cities  and  villages. ,v  approved 
February  10,  1899  (Sess.  Laws  1899,  p.  193). 
the  mayor  or  any  three  councilmen  have  power 
to  call  special  meetings  of  the  city  council,  the 
object  of  which  meeting  must  be  submitted  to 
the  council  in  writing,  and  the  call  and  object, 
as  well  as  the  disposition  thereof,  must  be  en- 
tered on  the  journal  by  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  195-198 ;  Dec.  Dig. 
§  87.*] 

2.  Municipal  Corporations  (§  100*)— Meet- 
ings of  City  Council— Special  Meetings. 

Under  the  provisions  of  the  statute  for  spe- 
cial meetings  of  the  city  council,  where  a  meet- 
ing is  called  and  all  the  members  are  present 
except  two,  one  of  whom  was  notified  personal- 
ly and  requested  the  mayor  to  excuse  him  from 
attendance,  and  the  other  councilman  was  out 
of  the  county,  and  at  such  a  distance  from  the 
city  and  place  of  meeting  that  he  could  not  be 
notified  within  the  time,  and  that  he  could  not 
have  attended  the  meeting  if  he  had  been  noti- 
fied, and  it  appears  that  he  was  not  notified, 
held,  that  the  mayor  and  members  of  the  coun- 
cil present,  constituting  a  quorum,  had  power 
and  authority  to  transact  business  for  which 
the  meeting  was  called. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Colorations,  Cent.  Dig.  §i  213-218;  Dec.  Dig. 

8.  Municipal  Corporations  (|  100*>— Meet- 
ings of  City  Council— Special  Meetings 
—Record. 

An  entry  made  by  the  city  clerk  upon  the 
journal  at  the  time  of  a  special  meeting,  set- 
ting forth  that  a  call  for  a  special  meeting  of 
the  council  was  made,  and  the  object  of  the 
meeting  and  the  action  taken  thereon  by  the 
council  and  mayor  at  such  meeting,  is  a  sufli- 
cient  compliance  with  section  13  of  "an  act  to 
provide  for  the  organization,  government  and 
powers  of  cities,  and  village"."  approved  Feb- 
ruary 10,  1899  (Sess.  Laws  1899.  p.  193). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §8  213-218 ;  Dec  Dig. 
S  100.*] 
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4.  Intoxicating  Liqtjobs  (f  112*)— Regula- 
tion of  Tbaffio  by  Municipalities. 

Under  the  provisions  of  section  2,  art.  12, 
Const.,  providing  that  "any  county  or  incor- 
porated city  or  town  may  make  and  enforce, 
within  its  limits,  all  snch  local,  police,  sanitary 
and  other  regulations  as  are  not  in  conflict  with 
its  charter  or  with  the  general  laws,"  and  the 
provisions  of  subdivision  8  of  section  73  of  an 
act  entitled  "An  act  to  provide  for  the  organiza- 
tion, government  and  powers  of  cities  and  vil- 
lages," approved  February  10,  1899  (Sess.  Laws 
1899.  p.  203).  as  amended  by  the  act  of  March 
15,  1907  (Sess.  Laws  1907.  p.  518),  granting  to 
citiea  and  villages  the  power  and  authority  to 
"license,  regulate  and  prohibit  the  selling  or 
giving  away  of  any  intoxicating  malt,  vinous, 
mixed  or  fermented  liquors,"  held,  that  cities 
and  villages  within  this  state  have  the  power 
and  authority  to  prohibit  the  sale  and  giving 
away  of  intoxicating  liquors  within  their  re- 
spective territorial  limits,  and  that  they  may 
properly  pass  ordinances  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  !  122;  Dec.  Dig.  I  112.*] 

5.  Intoxicating  Liquobs  (8  112*)— Regula- 
tion ob  Tbaffic  by  Municipalities. 

A  license  authorizing  the  sale  of  intoxicat- 
ing liquors  issued  by  the  board  of  county  com- 
missioners is  subject  to  the  power  and  au- 
thority of  any  city  or  village  to  prohibit  by 
proper  ordinance  or  resolution  the  sale  of  in- 
toxicating liquors  within  such  jurisdiction,  and 
one  who  procures  a  county  and  state  license 
takes  it  subject  to  the  provisions  of  the  law 
granting  the  power  of  prohibition  to  the  various 
municipalities  of  the  state. 

[Ed.  Note— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  122 ;  Dec.  Dig.  9  112.*] 

(Syllabus  by  the  Court.) 

Original  application  for  a  writ  of  manda- 
mus by  George  W.  Gale  to  compel  the  city 
of  Moscow,  R.  S.  Matthews,  mayor,  and  oth- 
ers, to  grant  a  license  to  sell  intoxicating  liq- 
uor.   Application  denied. 

Stewart  S.  Denning,  for  plaintiff  W.  E. 
Stlllinger,  for  defendants. 

AILSHIE,  C.  J.  This  is  an  original  ap- 
plication for  a  writ  of  mandate  against  the 
mayor  and  city  council  of  the  city  of  Mos- 
cow. The  plaintiff,  G.  W.  Gale,  has  been 
running  a  bar  in  connection  with  his  hotel  in 
the  city  of  Moscow  for  a  number  of  years,  at 
which  place  he  sells  intoxicating  liquors.  He 
bas  held  a  license  from  the  county  of  Latah, 
and  has  likewise  been  receiving  a  license 
from  the  city  of  Moscow.  In  the  month  of 
May,  1908,  he  obtained  a  county  and  state 
license -for  the  period  of  one  year,  and  paid 
the  license  fee  of  $750.  On  or  about  the  4th 
day  of  May  he  received  a  license  from  the 
city  for  the  period  of  three  months,  which 
license  expired  on  August  4th.  At  the  time 
this  license  was  Issued,  the  city  of  Moscow 
had  in  force  an  ordinance  authorizing  the 
city  to  grant  a*  license  for  the  period  of  three 
months  upon  payment  of  the  sum  of  $120. 
On  or  about  the  7th  day  of  July,  1908,  the 
city  council  passed,  and  the  mayor  approved, 
an  ordinance  known  as  a  "Prohibition  Ordi- 
nance," which  prohibits  and  forbids  any  per- 


son engaging  in  the  saloon  business  within 
the  city  of  Moscow  or  selling  or  giving  away 
any  intoxicating  liquors  of  any  kind,  except 
for  medicinal  purposes,  and  forbidding  and 
prohibiting  the  issuance  of  any  saloon  license 
or  any  license  for  the  sale  of  intoxicating 
liquors,  and  providing  that  the  ordinance 
should  go  into  effect  and  be  in  force  on  and 
after  the  5th  day  of  August,  1908.  On  the 
day  on  which  this  ordinance  went  Into  ef- 
fect, Mr.  Gale  applied  to  the  city  authorities 
for  a  license  under  the  old  ordinance  for  the 
further  period  of  three  months,  and  tender- 
ed the  necessary  fees  therefor.  The  applica- 
tion was  denied,  and  the  plaintiff  thereupon 
applied  to  the  district  court  for  a  writ  of 
mandate  to  compel  the  issuance  to  him  of  a 
city  license  for  the  sale  of  intoxicating  liq- 
uors. The  district  court  heard  the  case,  and 
denied  the  application.  Plaintiff  thereafter 
applied  to  this  court  for  a  writ. 

The  first  contention  made  by  appellant  is 
that  the  ordinance  passed  and  approved  July 
7,  1908,  known  as  the  "Prohibition  Ordi- 
nance," is  invalid  and  void,  for  the  reason 
that  it  was  not  passed  in  conformity  with  the 
statute  covering  the  passage  of  city  ordinan- 
ces. The  ordinance  was  Introduced  and  pass- 
ed the  first  and  second  readings  on  the  6th 
day  of  July,  1908.  Some  time  during  the  day  of 
the  7th  of  July  a  special  meeting  was  called 
by  the  mayor  for  the  purpose  of  considering 
this  ordinance,  and  putting  it  on  the  third 
reading  and  passage.  The  record  of  that  meet- 
ing is  as  follows:  "Special  Meeting.  City  Hall, 
Moscow,  Idaho,  July  7th,  1908.  A  special  meet- 
ing held  at  this  time  on  call  of  the  mayor  for 
the  reading  and  putting  upon  its  final  pas- 
sage, Ordinance  No.  Three  Hundred  and  Fif- 
teen (315).  Present  and  answering  to  roll 
call,  Mayor  R  S.  Matthews,  Councllmen  Theo- 
dore Johnson,  J.  H.  Horton,  L.  K.  Strong,  and 
L.  L.  Collins.  Absent,  L.  A.  Mannering  and 
W.  J.  Graham,  who  was  excused  by  the  may- 
or. The  ordinance  prohibiting  the  selling  and 
giving  away  of  malt,  vinous,  spirituous  and 
intoxicating  liquors,  except  as  provided  In 
said  ordinance,  was  by  order  of  the  mayor 
fully  read  for  the  third  time  and  passed  by 
the  following  vote,  to  wit:  J.  H.  Horton, 
yes;  L.  K.  Strong,  yes;  L.  H.  Collins,  yes; 
and  Theodore  Johnson,  yes.  The  mayor  then 
declared  the  ordinance  adopted  and  number- 
ed 315,  and  instructed  the  clerk  to  have  the 
same  published  in  the  Idaho  Post"  It  is 
contended  by  the  plaintiff  that,  under  the 
law,  the  mayor  should  have  served  written 
notice  on  each  member  of  the  council,  show- 
ing the  time  and  place  of  the  meeting  and 
the  purpose  for  which  it  was  called,  and  that 
no  such  notice  was  ever  given,  and  that,  two 
members  of  the  council  having  been  absent, 
the  meeting  was  unlawful  and  any  action 
taken  was  void.  It  was  admitted  on  the  oral 
argument  that  Councilman  Mannering  was 
absent  from  the  county  on  the  day  this  call 
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was  made  and  meeting  held,  and,  at  least 
100  miles  away,  and  that  Councilman  Gra- 
ham had  been  personally  notified  of  the  meet- 
ing, and  bad  been  on  his  own  request  ex- 
cused by  the  mayor  from  attendance.  Sec- 
tion 13  of  "an  Act  to  provide  for  the  organi- 
zation, government  and  powers  of  cities  and 
villages,"  approved  February  10,  1899  (Sess. 
Laws  1899,  p.  193),  provides  for  special  meet- 
ings of  the  city  council  as  follows:  "The 
mayor  or  any  three  councilmen,  shall  have 
power  to  call  special  meetings  of  the  city 
council,  the  object  of  which  shall  be  submit- 
ted to  the  council  in  writing,  and  the  call, 
and  object,  as  well  as  the  disposition  there- 
of, shall  be  entered  upon  the  journal  by  the 
clerk."  It  will  be  noticed  from  a  reading  of 
the  foregoing  statute  that  it  does  not  require 
a  written  notice  to  be  served  on  the  members 
of  the  city  council.  It  does,  however,  require 
that  the  object  of  the  meeting  shall  be  sub- 
mitted to  the  council  In  writing.  That  pre- 
sumably is  to  be  done  at  the  time  of  their 
meeting,  and  the  call  and  object  of  the  meet- 
ing, as  well  as  the  disposition  of  the  subject- 
matter,  is  to  be  entered  by  the  clerk  on  the 
minutes.  This  record  is  made  by  the  clerk  at 
the  time  of  the  meeting,  and  under  the  direc- 
tion and  control  of  the  mayor  and  council, 
and  is  approved  by  them.  That  has  been  done 
in  this  case.  The  object  and  purpose  of  the 
meeting  is  stated,  and  the  disposition  that  was 
made  of  the  subject-matter  Is  also  set  forth. 
The  facts  of  this  case,  as  well  as  the  stat- 
utes under  consideration,  are  very  similar  to 
the  case  of  Richardson  v.  City  of  Omaha,  74 
Neb.  297,  104  N.  W.  172,  where  the  same 
view  was  taken  that  we  here  express.  The 
statute  does  not  specify  the  length  of  time 
that  notice  shall  be  given  to  members  of  the 
council,  nor  the  circumstances  or  conditions 
under  which  a  special  meeting  may  be  called. 
The  council  would  have  authority  to  pass  an 
ordinance  regulating  the  manner  and  method 
of  calling  special  meetings  and  the  length  of 
time  the  call  should  be  made  prior  to  the 
time  of  the  meeting.  It  does  not  appear, 
however,  in  this  case  whether  the  city  conn* 
ell  has  ever  passed  any  such  ordinance  or 
not.  It  must  therefore  be  presumed  that  the 
call  made  by  the  mayor  was  in  conformity  to 
the  rules  and  regulations  adopted  by  the 
council,  and  his  acts  must  be  held  to  have 
been  within  the  purview  of  the  statute.  The 
statute  requires  that  all  members  of  the 
council  be  resident  electors  of  the  municipal- 
ity. The  foregoing  provisions  of  the  statute 
therefore  evidently  contemplate  that  all 
members  of  the  council  may  be  found  within 
the  city.  It  would  seem  unnecessary  to  give 
notice  to  a  member  of  the  city  council  of  a 
special  meeting  when  he  is  at  the  time  ab- 
sent from  the  state  or  county  and  could  not 
be  notified  of  the  time,  and,  If  notified,  could 
not  reach  the  place  of  meeting  In  time  for  the 
meeting.  Mayor,  etc.,  of  Knoxville  v.  Knox- 
vllle  Water  Co.,  107  Tenn.  647,  64  S.  W.  1075, 
61  L.  R.  A.  888 ;  State  v.  Kirk,  46  Conn.  395. 


4  If,  In  fact.  It  were  necessary  to  give  notice 
to  such  members,  It  would  often  be  impossi- 
ble to  hold  special  meetings  at  times  when  it 
is  of  great  public  importance  that  such  meet- 
ings be  held.  On  the  other  hand,  we  think 
no  complaint  can  be  made  of  the  failure  to 
serve  written  notice  of  the  meeting  on  a 
member  of  the  council,  where  it  is  shown 
that  he  in  fact  had  notice  that  a  meeting  was 
going  to  be  held  and  had  requested  to  be  ex- 
cused from  attendance.  This  court  has  held 
in  Sommercamp  v.  Kelly,  8  Idaho,  712,  71 
Pac.  147,  that  a  special  meeting  of  the  city 
council  held  where  all  members  but  one  were 
present,  and  no  written  notice  had  been  serv- 
ed on  the  absent  member,  was  nevertheless 
regular,  and  that  the  action  of  such  meeting 
would  be  valid  and  binding.  It  appears  in 
this  case  from  the  minutes  copied  from  the 
record  kept  by  the  city  clerk  that  the  object 
and  purpose  of  the  meeting  was  actually  re- 
duced to  writing  by  the  clerk  at  the  time, 
and  that  the  action  taken  by  the  council  was 
likewise  entered  upon  the  record.  This  cer- 
tainly amounted  to  stating  the  purpose  and 
object  of  the  meeting  in  writing,  and  was  a 
substantial  compliance  with  the  statute.  It 
Is  clear  that  all  the  members  of  the  council 
that  were  present  knew  the  purpose  for 
which  the  meeting  was  called.  It  Is  equally 
evident  from  admissions  made  in  the  case 
that  Councilman  Mannering  could  not  have 
been  given  notice  in  time  for  the  meeting, 
and  it  Is  equally  as  evident  that  Councilman 
Graham  had  notice  that  a  meeting  was  to  be 
held.  Under  such  circumstances,  the  action 
of  the  council .  was  legal  and  binding,  and 
we  hold  that  the  ordinance  was  therefore 
regular. 

The  next  contention  made  by  the  plaintiff 
is  that  the  ordinance  In  question  is  In  con- 
flict with  the  Constitution  and  statutes  of 
this  state.  Subdivision  8  of  section  73  of  the 
act  entitled  "An  act  to  provide  for  the  or- 
ganization, government  and  powers  of  cities 
and  villages,"  approved  February  10,  1899 
(Sess.  Laws  1899,  p.  203),  as  amended  by  act 
of  March  15,  1907  (Sess.  Law  1907,  p.  518). 
provides  as  follows:  "Eight  License,  regu- 
late and  prohibit  the  selling  or  giving  away 
of  any  intoxicating,  malt,  vinous,  mixed  or 
fermented  liquor,  the  license  not  to  extend 
beyond  the  municipal  year  In  which  It  shall 
be  granted,  and  to  determine  the  amounts 
to  be  paid  for  such  license:  Provided,  that 
the  city  council  or  board  of  trustees  may 
grant  permits  to  druggists  for  the  sale  of 
liquors  for  medicinal,  mechanical,  sacramen- 
tal and  chemical  purposes  only,  subject  to  for- 
feiture, and  under  such  restrictions  and  regu- 
lations as  may  be  provided  by  ordinance: 
Provided,  further,  that  In  granting  licenses 
such  corporate  authority  shall  comply  with 
whatever  general  laws  of  the  state  may  be 
In  force  relative  to  granting  of  licenses." 
It  la  contended  by  counsel  for  the  plaintiff 
that  the  word  "prohibit,"  as  used  In  the  fore- 
going statute,  can  only  apply  to  such  per- 
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sons  and  places  as  are  not  licensed  by  the 
county  to  sell  Intoxicating  liquors,  and  that 
consequently  the  municipality  Is  only  au- 
thorized to  prohibit  the  sale  of  Intoxicating 
liquors  by  such  persons  as  have  not  procured 
a  license  in  conformity  with  the  state  law. 
In  support  of  this  contention,  counsel  invokes 
the  provisions  of  section  2,  art  12,  Const, 
whlcb  provides:  "Any  county  or  incorporat- 
ed city  or  town  may  make  and  enforce,  with- 
in its  limits,  all  such  local,  police,  sanitary 
and  other  regulations  as  are  not  in  conflict 
with  Its  charter  or  with  the  general  laws." 
Counsel  argues  very  learnedly  that  the  Con- 
stitution ha b  never  granted  to  any  munici- 
pality the  power  to  prohibit  the  sale  of  in- 
toxicating liquors,  but  that  it  is  only  grant- 
ed the  power  to  regulate  and  control  the  traf- 
fic. It  will  be  observed  from  the  foregoing 
provision  of  the  Constitution  that  the  city 
of  Moscow  may  make  and  enforce  all  neces- 
sary "police  regulations"  for  the  civil  govern- 
ment within  its  jurisdiction.  Now  we  be- 
lieve that  it  is  generally  conceded  that  the 
liquor  business — both  its  sale,  regulation,  and 
control — Is  within  the  police  power  of  the 
state.  State  v.  Calloway,  11  Idaho,  719,  84 
Pac.  27,  4  L.  R.  A.  (N.  S.)  109,  114  Am.  St 
Rep.  285.  See  cases  cited  In  note  to  fore- 
going case  in  114  Am.  St.  Rep.  298.  We  are 
of  the  opinion  that  this  power  and  authori- 
ty Is  comprehended  by  the  word  "police" 
as  used  in  the  Constitution,  and  that  it 
was  the  intention  to  confer  such  power  on 
incorporated  cities  and  towns.  The  Legis- 
lature has  so  interpreted  the  Constitution 
in  the  passage  of  the  foregoing  provisions  of 
the  statute  of  1907,  and  has  accordingly, 
granted  to  the  municipalities  of  this  state 
the  power  to  "prohibit  the  sale  or  giving 
away  of  malt,  vinous,  mixed  or  fermented 
liquors."  We  have  no  doubt  but  that  under 
the  Constitution  and  statutes  of  this  state 
as  above  set  out  the  city  of  Moscow  had  full 
power  and  authority  to  pass  the  ordinance  In 
question,  and  to  prohibit  the  sale  of  Intoxi- 
cating liquors  within  its  territorial  jurisdic- 
tion. 

It  is  next  contended  by  counsel  that,  even 
if  the  authority  existed  to  pass  the  ordi- 
nance, nevertheless  it  could  not  become  ef- 
fective against  the  plaintiff  until  such  time 
as  the  plaintiff's  county  and  city  license 
should  expire ;  that  the  city  could  not  by  the 
passage  of  a  prohibition  ordinance  render  his 
license  valueless  to  him  for  the  remainder  of 
the  period  for  which  it  would  run.  This  con- 
tention Is  not  well  founded.  Whenever  the 
county  sells  a  license  to  an  individual  author- 
izing him  to  engage  in  the  saloon  business,  It 
does  so  with  the  understanding  and  in  view 
of  the  statute  standing  on  the  books  that 
the  municipality  within  which  he  proposes  to 
sell  liquor  may  at  any  time  exercise  the  au- 
thority granted  to  it  to  "prohibit"  the  sale 


of  intoxicating  liquors  within  Its  borders. 
That  statute  is  as  much  a  part  of  the  grant 
of  a  license  as  If  It  were  written  as  a  pro- 
viso in  so  many  words  on  the  face  of  the  li- 
cense. While  the  general  laws  of  the  state 
authorize  the  issuance  of  a  county  license  to 
sell  intoxicating  liquors,  it  is  clearly  not  a 
violation  of  that  statute  or  a  conflict  with 
the  legislative  authority  and  will  as  thus  ex- 
pressed, for  the  cities  and  villages  of  the 
state  to  exercise  the  power  that  has  been 
granted  them  by  a  like  legislative  act  to  regu- 
late, control,  and  prohibit  the  liquor  traffic. 
We  take  it  that  when  the  Legislature  provid- 
ed for  the  licensing  of  such  traffic,  it  did  so 
with  the  understanding  and  In  view  of  the 
fact  that  every  municipality  within  the  state 
might  refuse  absolutely  to  prohibit  the  traf- 
fic within  their  territorial  jurisdiction.  As 
to  whether  or  not  the  plaintiff  would  have 
any  remedy  for  the  recovery  of  the  value 
of  the  unused  portion  of  bis  license  is  a  sep- 
arate and  independent  question  from  the  one 
here  Involved,  and  does  not  arise  in  this 
case. 

Counsel  for  plaintiff  has  furnished  us  with 
a  very  elaborate  and  exhaustive  brief  on  this 
subject  reviewing  the  authorities  at  great 
length,  and,  among  other  things,  citing  some 
authorities  to  the  effect  that  the  word  "pro- 
hibit" as  used  In  our  statute  and  found  in 
the  statutes  of  many  other  states  merely 
means  to  regulate  such  places  and  prohibit 
the  sale  by  such  persons  as  have  not  procured 
a  county  and  state  license.  The  latest  and 
perhaps  'one  of  the  strongest  authorities  In 
support  of  plaintiff's  contention  Is  that  of 
Territory  v.  Robertson,  92  Pac.  144,  decided 
by  the  Supreme  Court  of  Oklahoma.  That 
case  rests  on  a  slightly  different  statute  from 
burs,  but  the  distinction  there  drawn  cannot 
be  applied  to  the  statutory  and  constitution- 
al provisions  found  in  this  state.  Nor  are 
we  in  accord  with  the  line  of  reasoning  em- 
ployed In  that  case.  The  other  cases  cited 
by  counsel  are  to  the  same  effect,  and  are- 
most  of  them  cited  In  the  Oklahoma  case. 

The  writ  must  be  denied,  and  It  is  so  or- 
dered, and  the  case  Is  dismissed.  Costs 
awarded  In  favor  of  defendant. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


WAINWRIGHT  et  al.,  County  Election  Board, 
v.  FORE. 

(Supreme  Court  of  Oklahoma.    Oct.  26,  1908.) 

1.  Justices  of  the  Peace  (§  8*)— Vacancy- 
Appointment— Term. 

A  person  appointed  by  the  board  of  county 
commissioners  of  a  county  to  the  office  of  jus- 
tice of  the  peace,  to  fill  a  vacancy  caused  by 
the  death  of  a  former  occupant  of  said  office, 
who  was  elected  at  the  election  for  the  adoption 
of  the  Constitution,  holds  until  the  election  of 
1910,  that  being  the  first  genera]  election  at 
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which  an  officer  may  be  elected  to  fill  such  va- 
cancy. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  13 ;  Dec.  Dig.  8  8.*] 

(Syllabus  by  the  Court) 

2.  Wobds  and  Phrases  —  "Next  General 

Election." 

The  phrase  "next  general  election,"  as  used 
in  Wilson's  Rev.  &  Ann.  St.  1903,  fi  3750, 
which  provides  that  a  person  appointed  to  fill  a 
vacancy  shall  serve  until  the  next  general  elec- 
tion, means  the  next  regular  election  at  which 
that  particular  class  of  officers  is  to  be  chosen. 

[Ed.  Note.— For  other  definitions,  sec  Words 
and  Phrases,  vol.  5,  p.  4798.] 

Error  from  District  Court,  Muskogee  Coun- 
ty; John  H.  King,  Judge. 

Action  by  J.  L.  Fore  for  writ  of  manda- 
mus against  W.  H.  Wainwright  and  others, 
county  election  board  of  Muskogee  county. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed. 

P.  C  West,  F.  L.  McCain,  De  Roos  Railey, 
and  S.  V.  O'Hare,  for  plaintiffs  In  error.  A. 
A.  Davidson,  for  defendant  in  error. 

KANE,  J.  This  was  an  action  for  a  per- 
emptory writ  of  mandamus,  commenced  in 
the  district  court  of  Muskogee  county,  by 
the  defendant  in  error,  plaintiff  below,  to 
compel  the  plaintiffs  In  error,  defendants  be- 
low, as  the  county  election  board  of  Musko- 
gee county,  to  place  his  name  upon  the  offi- 
cial ballots  for  the  city  of  Muskogee  to  be 
voted  for  at  the  general  election  on  the  3d 
day  of  November,  1908,  as  the  nominee  of 
the  Republican  Party  for  the  office  of  justice 
of  the  peace  of  the  city  of  Muskogee.  It 
seems  that  the  .former  occupant  of  the  office, 
D.  J.  Rurk,  whose  term  of  office  would  ex- 
pire on  the  second  Monday  of  January,  1911, 
died  on  the  15th  day  of  September,  1908,  and 
M.  L.  Railey  was  appointed  by  the  board  of 
county  commissioners  of  Muskogee  county  to 
fill  the  vacancy.  On  the  8th  day  of  October 
a  township  convention,  composed  of  delegates 
chosen  from  the  various  precincts  of  the 
township,  pursuant  to  a  call  of  the  Republi- 
can county  central  committeeman  for  Porter 
township,  was  held  In  the  city  of  Muskogee, 
and  the  defendant  In  error  was  nominated 
by  said  convention  as  a  candidate  for  said 
office  to  be  voted  for  at  the  coming  election. 
Afterwards  he  presented  his  credentials  in 
proper  form  to  the  county  election  board  of 
Muskogee  county,  and  requested  that  his 
name  be  placed  on  the  tickets  to  be  used  at 
said  election,  which  request  the  county  elec- 
tion board  refused,  and  declined  to  allow  his 
name  to  be  placed  on  the  ballots.  The  court 
below  found  the  Issues  in  his  favor,  and  Is- 
sued a  peremptory  writ  of  mandamus,  com- 
manding the  plaintiffs  In  error  to  place  his 
name  on  said  tickets,  and  from  this  order 
the  case  was  prosecuted  to  this  court  by  pe- 
tition and  summons  In  error. 

There  are  two  questions  presented  to  this 


court  by  counsel  for  plaintiffs  In  error  In 
their  brief  and  oral  argument  but  as  we  are 
disposed  to  answer  the  first  one,  "Will  there 
be  a  vacancy  In  the  office  for  which  defend- 
ant in  error  is  a  candidate?"  in  the  negative. 
It  will  not  be  necessary  to  notice  the  second. 

The  present  appointee  was  appointed  by 
the  county  commissioners  of  Muskogee  coun- 
ty under  sections  3750  and  6670  of  Wilson's 
Revised  &  Annotated  Statutes  of  Oklahoma 
of  1903.  Section  3750  reads  as  follows:  "AH 
vacancies  in  office,  except  in  offices  of  the 
members  of  the  legislative  assembly,  shall 
be  filled  by  appointment  as  follows :  *  *  • 
Third.  In  all  other  county  offices,  by  the 
county  commissioners,  •  •  *  Provided, 
however,  that  if  the  vacancy  Is  caused  by  the 
death,  resignation  or  removal  of  an  elected 
officer,  the  person  appointed  to  fill  the  vacan- 
cy shall  be  appointed  from  the  same  political 
party  to  which  the  officer  elected  belonged, 
and  shall  serve  until  the  next  general  elec- 
tion." The  contention  of  plaintiffs  In  error 
is  that  the  person  appointed  under  this  stat- 
ute holds  his  office  until  the  general  election 
In  1910,  that  being  the  first  general  election 
at  which  an  officer  may  be  elected  to  fill  such 
vacancy.  Prior  to  statehood  the  general  elec- 
tions, at  which  such  offices  were  filled,  were 
held  biennially  In  the  fall  of  the  even-num- 
bered years,  and  It  was  clear  that  a  person 
so  appointed  should  serve  until  the  next  gen- 
eral election  at  which  such  officers  could  be 
elected.  Since  the  passage  of  the  act  though, 
statehood  has  Intervened,  and  it  became  nec- 
essary to  hold  an  off-year  election  for  the 
purpose  of  electing  a  full  complement  of 
state  and  district  officers,  and  to  pass  laws 
to  merge  the  territories  into  a  state  with  as 
little  confusion  as  possible.  If  it  were  not 
for  the  Intervention  of  statehood,  the  election 
to  be  held  on  the  3d  day  of  November,  1908, 
would  be  the  election  at  which  this  office 
should  be  filled,  but  section  18  of  the  sched- 
ule to  the  Constitution  provided  that  county 
and  township  officers  elected  at  the  off -year 
election,  at  which  the  Constitution  was 
adopted,  should  hold  until  the  second  Mon- 
day of  January,  1911.  Section  18,  supra, 
reads  as  follows:  "Until  otherwise  provid- 
ed by  law,  the  terms,  duties,  powers,  qualifi- 
cations, and  salary  and  compensation  of  all 
county  and  township  officers,  not  otherwise 
provided  by  this  Constitution,  shall  be  as 
now  provided  by  the  laws  of  the  territory  of 
Oklahoma  for  like  named  officers.  *  •  • 
Provided,  that  the  term  of  office  of  those 
elected  at  the  time  of  the  adoption  of  this 
Constitution,  or  first  appointed  under  the 
provisions  of  the  laws  extended  in  force  in 
the  state,  shall  expire  on  the  second  Monday 
of  January  in  the  year  nineteen  hundred  and 
eleven :"  There  is  no  doubt  but  the  effect  of 
this  provision  was  to  make  the  general  elec- 
tion of  1910  the  first  general  election  after 
statehood  for  the  election  of  county  and 
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township  officers  generally,  and  the  first 
state  Legislature,  In  providing  an  election 
system  for  the  state,  seems  to  have  legislated 
with  this  construction  In  view. 

Section  1,  Sess.  Laws  1907-08,  p.  316,  c. 
31,  provides  that:  "On  the  first  Tuesday,  suc- 
ceeding the  first  Monday  of  November,  1908, 
a  general  election  shall  be  held,  at  which 
time  electors  of  president  and  vice  president 
shall  be  elected,  also  representatives  In  Con- 
gress, together  with  successors  to  all  state, 
district,  county,  township,  municipal  or  pre- 
cinct officers,  whose  terms  expire  before  the 
next  succeeding  general  election,  as  herein 
provided  for.  On  said  date,  every  two  years 
thereafter,  such  election  shall  be  held,  at 
which  time  representatives  in  Congress  shall 
be  chosen,  and  also  the  successor  of  any  state, 
district,  county,  township,  municipal  or  pre- 
cinct officer  whose  term  expires  before  the 
next  succeeding  general  election,  and  also  the 
successor  to  any  state,  district,  county,  town- 
ship, municipal  or  precinct  officer  who  may 
have  been  chosen  to  serve  the  unexpired  term 
until  the  next  general  election.  On  such  date, 
every  fourth  year  thereafter,  a  general  elec- 
tion shall  be  held,  at  which  time  electors  of 
president  and  vice  president  shall  be  chosen, 
nnd  also  successors  to  all  state,  district, 
county,  (ownship,  municipal  or  precinct  of- 
ficers for  such  offices,  as  under  the  law,  the 
term  expires  before  the  next  succeeding  gen- 
eral election,  and  also  to  fill  any  vacancy 
in  such  office,  or  where  the  Incumbent  should 
be  holding  by  appointment  until  such  goneral 
election."  The  first  sentence  of  this  section 
provides  for  the  election  of  certain  officers 
at  an  election  to  be  held  in  the  month  of 
November,  1908,  viz.,  *  *  successors  to 
all  state,  district,  county,  township,  munic- 
ipal or  precinct  officers,  whose  terms  expire 
before  the  next  succeeding  general  election, 
as  herein  provided  for."  When  section  18  of 
the  schedule  and  the  first  sentence  of  section 
1,  supra,  are  construed  with  the  second  sen- 
tence of  the  same  section,  it  seems  clear  that 
there  are  no  county  or  township  officers 
whose  terms  expire  before  the  next  succeed- 
ing election,  for  section  18,  supra,  provides 
that  the  term  of  office  of  such  officers  shall 
expire  on  the  second  Monday  of  January, 
1911,  and  it  cannot  be  said  that  the  language 
of  the  first  sentence  has  reference  to  the  elec- 
tion of  officers  to  succeed  persons  appointed 
under  section  3750,  supra,  prior  to  the  elec- 
tion of  1908,  for  the  second  sentence  of  sec- 
tion 1,  supra,  makes  specific  provision  for  the 
election  of  such  officers  at  the  election  to 
be  held  in  1910.  After  making  provision  for 
the  election  of  successors  to  all  state,  district, 
county,  township,  municipal  or  precinct  of- 
ficers whose  terms  expire  before  the  next  suc- 
ceeding general  election,  the  sentence  con- 
tinues, "and  also  the  successor  to  any  state, 
district,  county,  township,  municipal  or  pre- 
cinct officer,  who  may  have  been  chosen  to 
serve  the  unexpired  term  until  the  next  gen- 
eral election."  Officers  appointed  under  sec- 
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tion  3750,  supra,  to  serve  until  the  next  gen- 
eral election  fall  fully  within  the  designation 
of  officers  "who  may  have  been  chosen  to 
Berve  the  unexpired  term  until  the  next  gen- 
eral election,"  and  no  doubt  the  "general 
election"  the  Legislature  intended  was  the 
general  election  for  the  year  1910.  This  con- 
struction Is  in  accordance  with  section  18  of 
the  schedule,  supra,  which  obviously  Intend- 
ed to  avoid  the  necessity  of  an  election  for 
county  and  township  officers  until  the  elec- 
tion of  1910,  and  gives  section  3750,  supra, 
the  only  meaning  It  was  capable  of  prior  to 
statehood,  and  which  now  harmonizes  it  with 
section  18  of  the  schedule  and  section  1  of  the 
Session  Laws,  supra. 

And  this  construction  is  sustained  by  the 
courts  of  other  states  in  construing  like  en- 
actments under  similar  circumstances.  The 
Supreme  Court  of  South  Dakota,  In  construing 
section  37,  art.  5,  of  their  Constitution,  which 
reads,  "*  *  *  Vacancies  in  the  elective 
offices  provided  for  in  this  article  shall  be 
filled  by  appointment  until  .the  next  geueral 
election,  *  *  • "  used  the  following  lan- 
guage: "Peeling  constrained  to  hold  that 
the  term  'next  general  election,*  as  used  in 
said  section  37,  art  5,  means  the  next  genera) 
election  at  which  a  circuit  Judge  might  b* 
elected,  the  next  question,  directly  stated, 
is,"  etc  State  ex  rel.  McGee  v.  Gardner,  3 
S.  D.  553,  54  N.  W.  G06.  The  Dakota  case 
follows  and  approves  the  decision  of  the  Su- 
preme Court  of  Florida  In  the  case  of  State 
of  Florida  ex  rel.  Attorney  General  v.  Philips. 
80  Fla.  579,  11  South.  922,  where  Mr.  Justice 
Mabry,  who  wrote  the  opinion  of  the  court, 
in  speaking  of  the  power  given  city  councils 
to  fill  vacancies  in  office  until  the  next  regu- 
lar election,  says :  "When  it  is  declared  that 
the  city  council  shall  fill  vacancies  until  the 
next  regular  election,  it -means  until  the  next 
regular  election  provided  by  the  charter  for 
electing  the  officer  whose  term  has  become 
vacant."  In  People  v.  Wilson,  72  N.  C.  155, 
the  Governor  had  appointed  to  fill  a  vacancy 
In  the  office  of  Judge.  The  Constitution  pro- 
vided that  "the  appointees  shall  hold  their 
places  until  the  next  regular  election."  The 
court  held  the  meaning  of  this  phrase  to  be 
that  the  appointees  shall  hold  their  places 
until  the  next  election  for  the  office  in  which 
a  vacancy  has  occurred.  The  Supreme  Court 
of  Kansas  in  Matthews  v.  Board  of  Commis- 
sioners of  Shawnee  County,  34  Kan.  GOG.  9 
Pac.  765,  affirmed  this  construction  of  the 
phrase,  "next  general  election,"  and  Mr. 
Justice  Valentine,  who  wrote  the  opinion  of 
the  court,  speaks  approvingly  of  the  deci- 
sion of  that  court  in  the  case  of  State  v. 
Cobb,  2  Kan.  32,  as  follows:  "In  the  case  of 
State  ex  rel.  v.  Cobb,  2  Kan.  32,  *  *  *  it 
is  held  that  'the  exact  literal  signification  of 
the  phrase  "next  regular  election"  is  the  next 
election  held  conformable  to  established  rule 
or  law,'  and  'that  the  next  regular  election 
is  the  one  next  occurring,  at  which  the  par- 
ticular class  of  Judicial  officers  is  to  be  chos- 
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en.*  These  definitions  we  think  are  correct" 
We  believe  that  reason  and  authority  con- 
cur in  the  construction  we  have  placed  upon 
this  statute;  and,  being  thus  persuaded,  it 
follows  that,  as  there  is  no  vacancy  In  the 
office  for  which  the  defendant  In  error  wish- 
es to  stand,  his  prayer  for  a  peremptory  writ 
of  mandamus  should  have  been  denied. 

The  judgment  of  the  court  below  is  revers- 
ed-  All  the  Justices  concur. 


STATE  ex  pel.  WEST,  Atty.  Gen.,  v. 
LEDBETTER. 
(Supreme  Court  of  Oklahoma.    Sept.  16,  1908.) 

1.  Municipal  Corporations  (§  22*)— Cities 
of  the  Fibst  Class. 

A  city  of  the  second  class  under  the  laws 
in  force  in  the  Indian  Territory  prior  to  the 
admission  of  the  state,  having  a  population  of 
more  than  2,500,  became  upon  the  admission  of 
the  state,  by  virtue  of  section  10  of  the  schedule 
to  the  Constitution,  a  city  of  the  first  class  un- 
der the  laws  extended  in  force  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  22.*] 

2.  Municipal  Corporations  (§  47*)— Cities 
of  the  First  Class— Organization. 

The  act  of  the  Legislature,  approved  Feb- 
ruary 20.  1908  (Seas.  Laws  1907-08,  p.  183,  c 
12),  entitled  "An  act  amending  sections  1,  5, 
6,  of  article  1,  chapter  14  of  an  act  providing 
for  the  incorporation  and  government  of  cities 
of  the  first  class,  of  the  statutes  of  Oklahoma 
of  1893;  amending  section  1,  of  article  1,  of 
chapter  6,  of  the  Session  Laws  of  Oklahoma 
of  1897,  entitled  'An  act  amending  sections  7 
and  8  of  article  1,  chapter  14,  of  an  act  entitled 
"An  act  providing  for  the  incorporation  and 
government  of  cities  of  the  first  class,  statutes 
of  Oklahoma,  1893" ' ;  providing  for  the  incor- 
poration  and  government  of  cities  of  the  first 
class,  and  declaring  an  emergency,"  and  the  pro- 
visions thereof  do  not  apply  to  cities  that  were 
continued  or  became  by  section  10  of  the  sched- 
ule to  the  Constitution  cities  of  the  first  class 
under  the  laws  extended  in  force  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  47.*] 

(Syllabus  by  the  Court.) 

Action  by  the  state,  on  the  relation  of 
Charles  J.  West.  Attorney  General,  to  oust 
from  office  J.  F.  Ledbetter.  Judgment  for 
plaintiff. 

This  is  an  original  action  by  the  state  ex 
rel.  Charles  J.  West.  Attorney  General,  to 
oust  from  the  office  of  marshal  of  the  city  of 
Muskogee  one  J.  F.  Ledbetter,  and  to  have 
declared  by  Judgment  of  the  court  that  one 
Charles  Klmsey  is  entitled  to  said  office. 
There  is  no  controversy  about  the  facts  in 
the  case,  and  it  is  submitted  upon  an  agreed 
statemeut.  Muskogee  was  on  the  first  Tues- 
day in  April,  1907,  under  chapter  29  of  Mans- 
field's Digest  of  the  Statutes  of  Arkansas, 
then  in  force  in  the  Indian  Territory,  a  city 
of  the  second  class.  In  the  Indian  Territory 
on  that  date  a  general  election  was  held  in 
said  city  for  the  purpose  of  electing  city  of- 
ficers, and  one  Charles  Klmsey  was  elected 


city  marshal  at  said  election.  He  thereupon 
qualified,  and  continued  to  hold  said  offi-^e 
until  the  6th  day  of  April,  1908.  On  the  10th 
day  of  December,  1907,  the  city  council  of 
Muskogee  adopted  a  resolution  directing  the 
mayor  and  recorder  of  the  city  to  petition  the 
Governor  to  Issue  his  proclamation  declaring 
the  city  of  Muskogee  a  city  of  the  first  class. 
The  Governor  on  December  20,  1907.  issued 
his  proclamation  declaring  said  city  a  city  of 
the  first  class,  and  the  city  council  on  Decem- 
ber 23,  1907,  proceeded  to  fill  by  appointment 
certain  offices  of  the  city  then  vacant.  Nu- 
merous other  proceedings  of  the  council  arc 
set  out  in  the  agreed  statement  of  facts,  but 
it  Is  not  necessary  to  repeat  them  here.  On 
the  20th  day  of  February,  1908,  an  act  pro- 
viding for  the  Incorporation  of  cities,  towns, 
and  villages  having  a  population  of  2,000  or 
more,  not  cities  of  the  first  class  on  Novem- 
ber 16,  1907,  was  passed  by  the  Legislature 
and  approved  by  the  Governor.  Sess.  Laws 
1907-08,  p.  183,  c.  12.  Soon  thereafter,  in 
accordance  with  the  provisions  of  that  act. 
a  petition  containing  more  than  35  per  cent 
of  the  qualified  electors  residing  within  the 
territorial  limits  of  the  city  of  Muskogee 
was  filed  with  the  Governor,  praying  for  an 
election  at  which  the  question  whether  Mus- 
kogee should  become  a  city  of  the  first  class 
should  be  submitted  to  the  legal  voters  of 
that  city,  and  also  for  the  election  of  city 
officers  as  provided  by  said  act  The  Gov- 
ernor Issued  his  proclamation  calling  the 
election  as  prayed  for  by  the  petitioners,  and 
on  the  24th  day  of  March,  1908.  the  election 
was  held.  The  majority  of  the  votes  cast 
were  in  favor  of  the  city  of  Muskogee  be- 
coming a  city  of  the  first  class,  and  defend- 
ant was  elected  city  marshal  thereof.  The 
result  of  the  vote  was  certified  to  the  Gover- 
nor, and  he  issued  his  proclamation  declaring 
the  city  of  Muskogee  to  be  a  city  of  the  first 
class.  Defendant  thereupon,  on  the  6th  day 
of  April,  1908,  took  the  oath  of  office,  and 
entered  upon  the  discharge  of  his  duties  as 
city  marshal,  and  was  discharging  the  same 
at  the  commencement  of  this  suit  Prior  to 
the  beginning  of  this  action,  demand  was 
made  upon  him  to  vacate  the  office  and  sur- 
render the  same  to  Charles  Klmsey.  which 
he  refused  to  do.  It  Is  admitted  that  defend- 
ant is  qualified  under  the  law  to  hold  said 
office. 

Charles  West,  Atty.  Gen.,  J.  E.  Wyand. 
and  W.  F.  Schuermeyer,  for  plaintiff.  Owen 
&  Stone  and  Bailey  &  Kistler,  for  defendant 

HATES,  J.  (after  stating  the  facts  as 
above).  The  propositions  presented  by  this 
case  can  best  be  disposed  of  by  answering  the 
two  following  questions:  First  What  did 
the  status  of  cities  on  the  Indian  Territory 
side  of  the  state  that  were  cities  of  the  sec- 
ond class  under  the  laws  in  force  in  that  ter- 


*For  other  «uh  aee  same  topic  and  lecUon  NUMBER  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


Okl.) 


STATE  v.  LEDBETTER. 


835 


ritory  with  more  than  2,500  inhabitants  prior 
to  the  admission  of  the  state  Into  the  Union 
become  upon  the  admission  of  the  state? 
Second.  What  effect,  If  any,  has  subsequent 
legislation  had  upon  the  status  of  such  cities 
and  their  officers? 

1.  By  nn  act  of  Congress  approved  June 
28,  1808  (30  Stat.  495,  c.  517),  entitled  "An 
act  for  the  protection  of  the  people  of  the 
Indian  Territory,  and  for  other  purposes," 
chapter  20  of  Mansfield's  Digest  of  the  Stat- 
utes of  Arkansas,  on  corporations,  was  put 
In  force  In  the  Indian  Territory.   Under  the 
provisions  of  this  chapter  and  of  said  act 
of  Congress,  there  existed  at  the  time  of  the 
admission  of  the  state  into  the  Union  three 
classes  of  municipal  corporations  in  the 
Indian  Territory,  to  wit:   Cities  of  the  first 
class,  comprising  cities  with  a  population  ex- 
ceeding 5,000;   cities  of  the  second  class, 
comprising  cities  with  a  population  of  less 
than  5,000,  but  not  less  than  2,500;  and  In- 
corporated towns  comprising  all  towns  with 
more  than  200  population,  but  less  than  2,- 
500.    When  this  law  was  extended  in  force 
in  the  Indian  Territory,  Muskogee  was  In- 
corporated as  a  municipal  corporation  of  the 
second  class,  and,  although  her  population 
far  exceeded  5,000  at  the  time  of  the  admis- 
sion of  the  state,  the  city  had  never  organ- 
ized as  a  city  of  the  first  class.   In  the  ter- 
ritory of  Oklahoma  municipal  corporations 
were  divided  Into  two  classes:   Those  cities 
having  a  population  of  more  than  2,500  were 
classed  as  cities  of  the  first  class.  Those 
having  a  population  of  less  than  2,500  were 
classed  towns,  cities,  or  villages.    The  sys- 
tems of  municipal  corporations  In  the  two 
territories  were  therefore  unlike.   The  cities 
of  Oklahoma  Territory  comprising  cities  of 
the  first  class  corresponded  with  the  cities 
of  the  Indian  Territory  comprising  both  the 
cities  of  the  first  class  and  cities  of  the  sec- 
ond class.    The  Incorporated  towns  of  the 
Indian  Territory  as  a  class  corresponded 
very  much  to  incorporated  cities,  towns,  and 
villages  in  Oklahoma  Territory.    No  pro- 
vision was  made  in  the  enabling  act  or  in  the 
Constitution  for  extending  In  force  in  the 
state  laws  under  which  the  municipal  cor- 
porations of  the  Indian  Territory  were  creat- 
ed, organized,  and  governed,  but  by  section 
2  of  the  schedule  to  the  Constitution  (Bunn's 
Const  |  451)  all  the  laws  in  force  in  the  ter- 
ritory of  Oklahoma  at  the  time  of  the  ad- 
mission of  the  state  .Into  the  Union  which 
were  not  repugnant  to  the  Constitution,  and 
which  were  not  locally  inapplicable,  were  ex- 
tended in  force  in  the  state. 

Of  the  laws  that  were  thus  extended  in 
force  was  section  346  of  Wilson's  Revised 
and  Annotated  Statutes  of  Oklahoma  of 
1903,  which  reads:  "All  cities,  towns,  vil- 
lages or  communities  of  people  residing  in 
compact  form  in  this  territory,  having  a 
population  of  over  twenty-five  hundred  in- 
habitants, as  shown  by  the  last  census  taken 


thereof,  and  residing  upon  land  platted  into 
lots  and  blocks  (shall),  upon  taking  effect 
of  this  act  become  municipal  corporations 
and  be  governed  by  the  provisions  hereof, 
upon  compliance  with  the  provisions  of  this 
act.  And  all  cities,  towns,  villages  or  com- 
munities, of  people,  in  this  territory  that 
shall  hereafter  attain  to  such  population, 
shall,  upon  such  population  being  ascertained 
by  the  corporate  authorities  thereof,  and  In 
case  they  are  without  corporate  authorities 
then  by  persons  they  may  select  for  that 
purpose,  and  certified  to  the  Governor  of  the 
territory,  be  by  him  declared,  by  proclama- 
tion, to  be  cities  of  the  first  class  and  from 
and  after  such  proclamation  shall  be  gov- 
erned by  the  provisions  of  this  act"  Sec- 
tion 347  of  the  same  Statutes  defines  the 
powers  of  cities  of  the  first  class.  Sections 
350  and  352  provide  a  procedure  for  organiz- 
ing all  such  proposed  cities.  The  municipal 
corporations  of  the  Indian  Territory  prior 
to  the  admission  of  the  state  Into  the  Union 
were  agencies  of  the  government  of  the 
United  States,  created  by  Congress  under  Its 
plenary  power  to  govern  the  territories  in 
any  manner  not  forbidden  by  the  federal  Con- 
stitution, for  the  purpose  of  permitting  the 
people  of  those  cities  and  towns  in  a  measure 
to  control  their  local  affairs.  Except  as  to 
those  matters  to  govern  which  power  was 
delegated  to  said  municipal  corporations,  the 
administration  of  tbe  affairs  of  the  Indian 
Territory  was  governed  exclusively  by  con- 
gressional legislation,  and,  while  no  form  of 
organized  territorial  government  existed  in 
the  Indian  Territory  in  the  sense  that  the 
term  "organized  territory"  is  generally  used, 
a  form  of  territorial  government  adminis- 
tered by  Congress  by  means  of  direct  legisla- 
tion for  said  territory  did  exist,  and  said 
municipal  corporations  formed  a  part  of 
said  government  Upon  the  admission  of  the 
state  into  the  Union,  the  form  of  government 
theretofore  existing  In  the  Indian  Territory 
ceased  to  exist  and  the  laws  in  force  in  that 
territory  under  which  Muskogee  held  its 
charter  and  exercised  Its  municipal  powers 
became  Inoperative;  but  it  is  not  necessary 
for  us  to  determine  whether  Muskogee,  as 
a  municipal  corporation,  would  have  ceased 
to  exist  at  said  time  if  no  provision  had  been 
made  in  the  Constitution  continuing  its  cor- 
porate existence,  for  by  section  10  of  the 
schedule  to  the  Constitution  it  Is  provided 
that:  "Until  otherwise  provided  by  law,  In- 
corporated cities  and  towns,  heretofore  in- 
corporated under  the  laws  in  force  in  the 
territory  of  Oklahoma  or  in  the  Indian  Ter- 
ritory, shall  continue  their  corporate  exist- 
ence under  the  laws  extended  In  force  in  the 
state,  and  all  officers  of  such  municipal  cor- 
porations at  the  time  of  the  admission  of 
the  state  into  the  Union  shall  perform  the 
duties  of  their  respective  offices  under  the 
laws  extended  in  force  in  the  state,  until 
their  successors  are  elected  and  qualified  In 
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the  manner  that  Is  or  may  be  provided  by 
law:  Provided,  that  all  valid  ordinances 
now  in  force  in  such  incorporated  cities  and 
towns  shall  continue  in  force  until  altered, 
amended  or  repealed." 

Section  346  of  Wilson's  Revised  and  An- 
notated Statutes,  supra,  was  originally  pass- 
ed by  the  Legislature  of  the  territory  of  Okla- 
homa for  the  purpose  of  governing  municipal 
corporations  of  said  territory;  but  this  sec- 
tion and  the  other  sections  of  the  same  chap- 
ter, extended  in  force  in  the  state  upon  the 
admission  of  the  state,  applied  to  cities, 
towns,  and  villages  in  that  portion  of  the 
state  theretofore  known  as  the  Indian  Ter- 
ritory, in  so  far  as  the  same  were  applicable. 
Said  section  provides,  in  effect,  that  all  cities, 
towns,  and  villages  having  a  population  of 
over  2,500  shall  be  cities  of  the  first  class. 
It  is  true,  as  contended  by  defendant,  that 
said  section  provides  that  any  city,  town,  or 
village  shall  become  a  municipal  corporation 
governed  by  the  provisions  of  said  section 
and  the  other  provisions  of  said  act  upon 
such  city,  town,  or  village  complying  with 
the  provisions  of  the  act,  but  that  portion  of 
the  section  requiring  a  compliance  with  the 
act  was  made  to  apply  to  unorganized  munic- 
ipal governments.  The  provisions  with  which 
said  section  requires  such  city,  town,  or  vil- 
lage to  comply  are  those  prescribing  a  pro- 
cedure for  an  election  at  which  it  may  be 
determined  whether  any  such  city  shall  be  or- 
ganized into  a  city  of  the  first  class  for  the 
election  of  officers  for  the  purpose  of  organ- 
ization under  the  act.  This  portion  of  the 
section  was  inapplicable  to  the  city  of  Mus- 
kogee and  other  cities  and  towns  on  the  In- 
dian Territory  side  of  the  state  similarly  sit- 
uated, for  the  reason  that  upon  the  admis- 
sion of  the  state,  and  at  the  time  this  section 
of  the  statute  became  effective  as  to  said  cities 
and  towns,  the  Constitution  created  them  mu- 
nicipal corporations  under  said  law,  and  by 
the  same  section  of  the  schedule  to  the  Con- 
stitution supplied  ofllcers  for  Buch  corpora- 
tions, thereby  rendering  unnecessary  an  elec- 
tion for  the  purpose  of  electing  such  ofllcers 
for  the  purpose  of  organizing  a  city  govern- 
ment; but  that  portion  of  said  section  which 
declares  how  a  city  of  over  2,500  inhabitants 
shall  be  governed  and  the  powers  it  shall 
have  was  applicable  to  the  city  of  Muskogee, 
and  by  virtue  of  the  terms  of  the  schedule 
and  of  said  statutes  extended  In  force  in  the 
state  it  became  upon  the  admission  of  the 
state  into  the  Union  a  city  of  the  first  class. 
We  cannot  agree  with  the  contention  of  able 
counsel  for  defendant  that  Muskogee  con- 
tinued to  exist,  after  the  admission  of  the 
state,  as  a  city  of  the  second  class,  governed 
by  the  laws  extended  In  force,  for  the  rea- 
son there  existed  in  the  laws  extended  In 
force  no  provisions  for  cities  of  the  second 
class,  and  the  corporate  existence  of  said 
cities  of  the  second  class  continued,  after 
the  admission  of  the  state,  under  the  laws 
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extended  in  force,  and  not  under  the  laws 
theretofore  in  force  in  the  Indian  Territory. 
No  law  exists  in  the  state  for  the  governing 
of  cities  of  the  second  class,  or  defining  tbelr 
powers.  The  purpose  of  the  schedule  to  the 
Constitution  and  of  its  various  provisions  is 
clearly  indicated  in  the  language  of  the  pre- 
amble thereto,  which  reads:  "In  order  that 
no  inconvenience  may  arise  by  reason  of 
a  change  in  the  forms  of  government  now  ex- 
isting in  the  Indian  Territory  and  in  the 
territory  of  Oklahoma,  it  is  hereby  declared 
as  follows:"  Then  follow  the  various  pro- 
visions of  the  schedule,  including  section  10, 
supra.  It  was  the  intention  of  the  constitu- 
tional convention  by  the  provisions  of  the 
schedule  to  provide  for  the  transition  of  the 
forms  of  government  existing  in  the  Indian 
Territory  and  In  the  territory  of  Oklahoma 
at  the  time  of  the  admission  of  the  stale  into 
the  Union  into  a  state  government  with  the 
least  confusion  and  complication  possible. 
No  provision  was  made  in  the  Constitution 
nor  in  the  election  ordinance  passed  by  the 
constitutional  convention  for  the  election  of 
ofllcers  of  the  municipal  governments  at  the 
time  of  the  election  to 'vote  upon  the  Con- 
stitution and  to  elect  state,  county,  and  town- 
ship officers.  No  doubt  section  10  of  the 
schedule  was  incorporated  in  the  schedule 
with  the  view  and  purpose  of  preventing  any 
interregnum  in  the  administration  of  the 
municipal  governments  in  the  state,  and  to 
prevent  confusion  arising  from  doubt  as  to 
the  status  of  such  municipal  corporations 
theretofore  existing  in  that  part  of  the  state 
formerly  Indian  Territory,  and  to  prevent 
any  necessity  of  reorganization  after  the  ad- 
mission of  the  state. 

The  construction  contended  for  by  defend- 
ant Is  not  suggested  by  the  language  of  the 
provision  of  the  Constitution,  nor  does  It  aid 
the  accomplishment  of  the  evident  purpose 
intended  by  the  constitutional  convention  in 
adopting  such  provision.  That  portion  of  the 
section  providing  that  all  ofllcers  of  such 
municipal  corporations  at  the  time  of  the 
admission  of  the  state  shall  perform  the  du- 
ties of  their  respective  ofHces  under  the  laws 
extended  in  force  in  the  state  until  their 
successors  are  elected  in  the  manner  that  is 
or  may  be  provided  by  law  was  before  this 
court  for  construction  in  State  ex  rel.  Kline 
v.  Bridges,  Mayor  (Okl.)  94  Pac.  1065,  in 
which  case  it  was  held  that  the  ofllcers  of 
such  municipal  corporations  in  the  Indian 
Territory  at  the  time  of  the  admission  of 
the  state  became  by  appointment,  affected 
by  this  provision  of  the  Constitution,  officers 
of  such  municipal  corporations  after  the 
admission  of  the  state.  The  rule  announced 
by  this  court  in  that  case  as  to  the  election 
of  the  successors  of  the  officers  of  the  city 
of  Ohickasha  applies  to  the  city  of  Muskogee. 
The  suggestion  of  counsel  for  defendant  that 
the  construction  here  given  to  section  10. 
supra,  is  militated  against  by  the  fact  that 
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cities  of  the  second  class  in  the  Indian  Ter- 
ritory had  some  officers  that  did  not  exist 
in  cities  of  the  first  class  of  the  territory  of 
Oklahoma,  and,  on  tbe  other  hand,  that  cities 
of  the  first  class  of  tbe  territory  of  Oklahoma 
had  some  officers  that  did  not  exist  In  cities 
of  the  second  class  in  the  Indian  Territory, 
is  without  persuasive  force.  If  there  existed 
any  officer  in  any  corporation  in  the  Indian 
Territory  to  which  there  existed  no  corre- 
sponding officer  under  the  laws  extended  in 
force,  such  officer  upon  the  admission  of 
the  state  would  be  without  duties  and  In  fact 
without  office,  for  the  reason  he  continued  as 
an  officer  and  discharged  the  duties  of  his 
office,  not  by  virtue  of  any  law  formerly  in 
force  in  the  Indian  Territory,  but  by  virtue  of 
the  Constitution  and  under  the  provisions  of 
the  law  extended  in  force,  and,  if  the  law 
extended  in  force  provides  any  office  and 
prescribes  the  duties  of  the  occupant  of  such 
office  which  did  not  exist  in  the  municipal 
corporations  In  the  Indian  Territory,  after 
the  admission  of  the  state  such  office  was  va- 
cant ;  but  under  section  356  of  Wilson's  Re- 
vised and  Annotated  Statutes  of  Oklahoma 
all  vacancies  In  offices  may  be  filled  by  ap- 
pointment of  the  council.  Upon  the  admis- 
sion of  the  state,  therefore,  if  any  such  mu- 
nicipal corporation  was  without  a  full  corps 
of  officers,  It  nevertheless  began  with  suffi- 
cient officers  under  the  law  extended  in  force 
to  fill  all  vacancies  and  dispatch  all  the  af- 
fairs of  the  corporation,  for  all  of  such  cities 
had  councils.  Upon  the  admission  of  the 
6tate,  Muskogee  was  without  a  police  judge, 
but  the  council  of  the  city  had  power  to 
fill  the  vacancy  by  appointment,  and  did  so- 
It  is  argued  that  the  construction  here  given 
to  section  10  of  tbe  schedule  as  to  Its  effect 
upon  municipal  corporations  of  the  Indian 
Territory  situated  similarly  to  Muskogee  can- 
not be  correct,  for  the  reason  that,  although 
it  had  not  been  done  In  Muskogee,  such  cities 
had  the  power  by  ordinance  to  provide  for 
ten  aldermen,  instead  of  eight,  as  is  provid- 
ed by  the  laws  extended  in  force  in  the 
state.  This  contingency  was  provided  for 
by  that  clause  of  section  10  of  the  schedule 
to  the  Constitution  which  reads:  *  • 

Provided  that  all  valid  ordinances  now  In 
force  in  such  Incorporated  cities  and  towns 
shall  continue  in  force  until  altered,  amended 
or  repealed."  If  such  city  by  virtue  of  a  val- 
id ordinance  had  a  council  of  ten,  instead 
of  eight,  such  council  might  continue  to  act 
until  such  ordinance  was  repealed  by  the 
proper  legislative  body,  or  provision  made 
for  the  election  of  the  successors  of  the  mem- 
bers thereof.  The  council  of  such  city,  al- 
though different  in'  number,  would  have  the 
same  power  and  perform  the  same  duties  as 
councils  of  other  cities  of  the  same  class. 
Under  the  rule  laid  down  by  the  court  in 
State  ex  rel.  Kline  v.  Bridges,  supra,  Charles 
Kimsey,  marshal  of  the  city  of  Muskogee 
as  a  municipal  corporation  prior  to  state- 
hood, became  the  marshal  of  the  city  of 


Muskogee  as  a  municipal  corporation  after 
the  admission  of  the  state,  and  will  ctfntinue 
as  such  until  his  successor  is  elected  in  the 
manner  that  ia  or  may  be  provided  by  law. 

On  February  8,  1908,  an  act  entitled  "An 
act  to  legalize  the  incorporation  of  all  cities, 
towns  and  villages  In  the  state  of  Oklahoma, 
and  legalize  the  incorporation  of  all  cities 
proclaimed  to  be  cities  of  the  first  class  under 
the  laws  of  the  state  of  Oklahoma  by  the 
Governor  thereof,  where  the  laws  relating 
to  the  incorporation  of  such  cities,  towns  and 
villages  have  not  been  fully  and  strictly  com- 
plied with,  and  to  make  legal,  valid  and  bind- 
ing all  ordinances  passed  by  the  mayors  and 
councils  of  such  cities,  towns  and  villages 
not  In  conflict  with  the  Constitution  of  the 
United  States  or  the  Constitution  and  laws 
of  the  state  of  Oklahoma,  where  from  any 
cause  the  requirements  of  the  law  In  the 
passage  of  such  ordinance  or  ordinances  have 
not  been  fully  and  strictly  complied  with, 
and  declaring  an  emergency,"  was  approv- 
ed by  the  Governor.  The  provisions  of  this 
act  (Sess.  Laws  1907-08,  p.  188,  c.  12)  at- 
tempt to  validate  the  Incorporation  of  all 
cities,  together  with  additions  thereto,  in 
all  instances  where  the  laws  for  the  incor- 
poration of  such  cities  or  additions  had  not 
been  fully,  completely,  and  strictly  compiled 
with,  and  also  to  validate  the  acts  of  the 
mayors  and  councils  of  such  cities,  towns, 
and  villages;  but  by  section  3  of  the  act  it  is 
provided  that  said  act  shall  not  apply  to 
cities,  towns,  or  villages  where  the  popula- 
tion as  shown  by  the  federal  census  of  1907 
is  In  excess  of  0,000  Inhabitants.  Said  act 
and  none  of  its  provisions  therefore  apply 
to  the  city  of  Muskogee,  for  it  Is  agreed  that 
by  said  census  the  said  city  of  Muskogee  has 
a  population  of  over  14,000  Inhabitants. 

On  February  20,  1908,  an  act  entitled  "An 
act  amending  sections  1,  5,  6  of  article  1. 
chapter  14,  of  an  act  providing  for  the  in- 
corporation and  government  of  cities  of  the 
first  class,  of  the  Statutes  of  Oklahoma  of 
1893;  amending  section  1,  of  article  1,  of  chap- 
ter 6,  of  the  Session  Law  of  Oklahoma  of 
1897,  entitled  'An  act  amending  sections  7 
and  8  of  article  1,  of  chapter  14,  of  an  act  en- 
titled "An  act  providing  for  the  incorpora- 
tion and  government  of  cities  of  the  first 
class,  Statutes  of  Oklahoma,  1893"';  provid- 
ing for  the  incorporation  and  government  of 
cities  of  the  first  class,  and  declaring  an 
emergency,"  was  approved  by  the  Governor. 
By  section  1  of  this  act  (Sess.  Laws  1907-08, 
p.  183,  c.  12)  it  is  provided  that  "all  cities, 
towns,  villages  and  communities  of  people 
residing  in  compact  form  In  this  state,  hav- 
ing a  population  of  twenty  hundred  inhabit- 
ants or  more,  as  shown  by  the  special  federal 
census  of  Oklahoma  and  Indian  Territory, 
of  July  1,  1907,  and  residing  upon  land 
platted  Into  lots  and  blocks  and  which  were 
not  cities  of  the  first  class  on  November  16, 
1907,  may  become  cities  of  the  first  class 
In  the  manner  hereinafter  provided;  and  all 
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cities,  towns,  villages  and  communities  of  peo- 
ple in 'this  state  that  shall  thereafter  attain 
to  such  population  as  shown  by  the  federal 
census,  or  other  taken  under  the  laws  of  this 
state,  may  become  cities  of  the  first  class  In 
like  manner;  provided,  that  cities  and  towns 
In  that  part  of  the  state  of  Oklahoma  which 
was  formerly  Indian  Territory  which  were, 
or  purported  to  be,  on  November  16,  1907, 
cities  of  the  first  class  under  the  laws  in 
force  In  said  territory,  by  virtue  of  an  order, 
judgment  or  decree  of  any  United  States 
court  in  said  territory  he,  und  the  same  are 
hereby,  declared  to  be  cities  of  the  first  class 
under  the  laws  of  this  state."  Section  2 
of  the  act  provides  how  an  election  may  be 
called  at  which  it  may  be  ascertained  wheth- 
er the  inhabitants  of  any  such  proposed  city 
desired  that  the  same  be  organized  into 
a  city  of  the  first  class.  Section  3  prescribes 
the  form  of  ballot  to  be  used  at  such  elec- 
tion. Section  4  provides  that  at  such  elec 
tion  the  qualified  electors  within  any  such 
city,  town,  or  village  may  vote  for  the  of- 
ficers of  the  same,  and  provides,  further, 
that  any  city  of  the  state,  not  a  city  of  the 
first  class  at  the  time  of  the  adoption  of  the 
Constitution  and  admission  of  the  state  into 
the  Union,  shall  comply  with  this  act,  except 
where  the  incorporation  of  such  city  has 
been  validated  by  act  of  the  Legislature  of 
the  state  of  Oklahoma.  Section  5  provides 
a  board  of  canvassers  for  such  election,  and 
prescribes  how  the  vote  shall  be  canvassed 
and  the  result  certified  to  the  Governor,  who, 
if  a  majority  of  the  votes  so  cast  are  in  fa- 
vor of  the  proposition  to  incorporate  any 
such  city  as  a  city  of  the  first  class,  shall 
issue  a  proclamation  within  20  days,  declar- 
ing Buch  city  to  be  a  city  of  the  first  class. 
Some  of  the  provisions  of  this  act  are  not 
without  ambiguity,  but  a  careful  examina- 
tion of  the  same  convinces  us  that  It  was 
the  intention  of  the  Legislature,  as  express- 
ed In  the  terms  of  the  act,  to  provide  a  pro- 
cedure under  which  all  cities  and  towns  at 
the  time  of  the  admission  of  the  state  having 
a  population  of  2,000  or  more,  or  that  might 
thereafter  attain  such  population,  may  be  in- 
corporated as  cities  of  the  first  class,  but  we 
are  unable  to  find  anything  in  said  act  that 
would  warrant  the  construction  that  it  was 
intended  by  said  act  to  require  cities  that 
are  already  cities  of  the  first  class  to  com- 
ply with  the  conditions  of  such  act.  The 
election  of  officers  provided  for  in  the  act 
to  be  held  at  the  time  of  the  special  elec- 
tion, held  for  the  purpose  of  ascertaining 
whether  such  city  shall  be  incorporated  as  a 
city  of  the  first  class,  Is  for  the  purpose  of 
providing  officers  with  which  to  organize 
such  municipal  corporation,  and  not  for  the 
purpose  of  electing  the  successors  of  officers 
of  cities  of  the  first  class  already  incor- 
porated and  organized. 

The  city  of  Muskogee,  prior  to  the  passage 
of  said  vact,  was  a  city  of  the  first  class. 
There  was  nothing  further  for  it  to  do  in  or- 


der to  be  incorporated  and  organized  as  such. 
Under  the  provisions  of  the  Constitution 
and  the  laws  extended  in  force  in  the  state, 
it  became  a  city  of  the  first  class  organized 
with  officers  sufficient  to  administer  its  gov- 
ernment, and  the  election  held  in  Muskogee 
on  the  24th  day  of  March,  1908,  at  which  de- 
fendant claims  to  have  been  elected,  was 
without  authority  of  law,  and,  while  de- 
fendant is  de  facto  marshal  of  the  city  of 
Muskogee,  he  is  not  such  de  jure,  and  the 
plaintiff  in  this  case  is  entitled  to  the  relief 
prayed  for. 

WILLIAMS.  C.  J.,  and  DUNN,  TURNER, 
and  KANE,  JJ.,  concurring. 


SPOKANE  RANCH  &  WATER  CO. 
BEATTY  et  al. 

(Supreme  Court  of  Montana.    Oct.  9,  1908.) 

On  motion  for  rehearing.  Motion  denied. 
For  former  opinion,  see  96  Pac.  727. 

SMITH,  J.  In  this  case  the  respondent 
the  city  of  Helena  has  filed  a  motion  for  a 
rehearing  as  follows:  "Comes  now  the  above- 
named  respondent,  the  city  of  Helena,  and 
moves  the  court  for  a  rehearing  herein,  or. 
If  such  rehearing  is  not  deemed  advisable 
or  necessary,  then  to  make  certain  modifica- 
tions in,  or  exploitation  of,  said  opinion,  in 
the  respects  and  for  the  reasons  hereinafter 
more  fully  set  forth."  In  the  opinion  here- 
tofore handed  down  the  court  employed  the 
following  language:  "And  in  this  case  it  is 
manifest  to  us  that  this  decree  does  not  give 
the  city  such  right,  and  that  the  district 
judge  who  signed  the  same  did  not  intend 
that  it  should;  otherwise,  be  would  have  us- 
ed the  same  language  in  regard  to  the 
agricultural  rights  as  he  did  in  relation  to 
the  placer  mining  right."  It  is  suggested 
by  counsel  for  the  city  that  the  use  of  the 
foregoing  language  leaves  In  doubt  the  ques- 
tion whether  the  court  referred  to  all  of 
the  water  rights  claimed  by  the  city,  or  only 
to  the  agricultural  rights;  and  the  request 
is  made  that  the  words  "with  reference  to  its 
agricultural  rights"  be  inserted  after  the 
words  "such  right,"  used  in  the  foregoing 
quota tiou  from  the  opinion. 

We  do  not  deem  It  advisable  or  necessary 
to  grant  a  rehearing  in  the  case.  Neither  do 
we  think  it  necessary  to  add  anything  to  the 
opinion.  The  case  has  already  been  report- 
ed in  the  Pacific  Reporter  (96  Pac.  727),  and 
we  think  it  is  clear  from  the  whole  opinion 
that  the  addition  of  the  words  suggested 
would  add  nothing  to  the  decision  as  here- 
tofore handed  down.  The  court,  in  the  sen- 
tence quoted,  referred  solely  to  the  city's  so- 
called  agricultural  rights  as  being  restricted 
by  the  decree  to  the  watershed  of  Beaver 
creek.    We  do  not  feel  that  counsel  for  the 
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city  need  apprehend  that  any  different  con- 
struction will  be  placed  upon  the  language 
used. 

Rehearing  denied. 

BRANTLY,  C.  J.,  and  HOLLOW  AT,  J., 
concur. 


BO  WEN  v.  WEBB. 
(Supreme  Court  of  Montana.    Oct.  24,  1908.) 

1.  Evidence  (S  584*)— Weight— CRedibilitt 
of  Witness — Inconsistent  Statements. 

Testimony  of  a  witness,  though  not  direct- 
ly contradicted,  held  so  inconsistent  in  itself  and 
so  discredited  by  other  matters  as  to  justify  the 
court  and  jury  In  the  belief  that  it  was  not  en- 
titled to  any  credence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  584.*] 

2.  Waters  and  Wateb  Courses  (|  153*)— 
Conveyance  or  Ditch  —  Sufficiency  of 
Evidence. 

Evidence,  eliminating  testimony  of  a  wit- 
ness whose  inconsistencies  would  justify  the 
ignoring  of  his  testimony,  held  sufficient  to 
support  a  finding  that  plaintiffs  grantor  of  an 
interest  in  an  irrigation  ditch  did  not,  prior  to 
his  conveyance  to  plaintiff,  convey  any  Interest 
to  another  which  the  other  could  have  trans- 
ferred to  defendant. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  §  153.*] 

3.  Evidence  (§  584*)— Conclusiveness— Un- 
controvebted  evidence. 

Under  the  express  provisions  of  Rev.  Code 
Civ.  Proc.  §  8120,  for  the  direct  evidence  of 
one  witness  to  prove  a  fact,  he  must  be  en- 
titled to  full  credit 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2427 ;  Dec.  Dig.  {  584.*] 

4.  Trial  (§  140*)— Question  for  Jury— Cred- 
ibility of  Witnesses  — Weight  of  Evi- 
dence. 

The  jury  in  the  first  instance  ape  the  ex- 
clusive judges  of  the  credibility  of  witnesses 
and  the  weight  of  their  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial.  Dec. 
Dig.  8  140.*] 

5.  Appeal  and  Error  (§  904*)— Questions  of 
Fact— Credibility  of  Witness. 

The  trial  judge,  who  has  seen  a  witness 
and  observed  his  demeanor  on  the  stand,  is  more 
capable  than  the  appellate  court  to  determine  his 
credibility. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  334 ;  Dec.  Dig.  8  004  *1 

C.  Appeal  and  Error  (8  077*)— Review— Dis- 
cretion of  Court— New  Trial. 

A  motion  for  a  new  trial  is  addressed  to 

the  discretion  of  the  trial  court,  which  will  not 

be  reviewed,  in  the  absence  of  a  clear  abuse. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  8  3800 ;  Dec.  Dig.  8  077.*] 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Sydney  Fox,  Judge. 

Suit  by  Ellen  E.  Bowen  against  Mallnda 
M.  Webb  to  quiet  title  to  an  irrigation  ditch. 
From  a  decree  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

W.  F.  Meyer  and  Harry  A.  Groves,  for  ap- 
pellant  George  W.  Plerson,  for  respondent 


HOLLOWAT,  J.  Prior  to  1908  Ellen  E. 
Bowen  owned  certain  land  in  Carbon  county 
which  required  Irrigation  for  Its  successful 
cultivation.  An  irrigation  ditch  had  pre- 
viously been  constructed  from  Fishtail  creek, 
called  sometimes  the  "Chambers  ditch,"  and 
for  brevity  that  designation  is  adopted  here. 
This  ditch  led  to  the  Bowen  land.  In  June, 
1003,  a  dispute  having  arisen  between  Mrs. 
Bowen  and  Samuel  Webb  respecting  the 
ownership  of  this  ditch,  a  contract  was  enter- 
ed Into  between  them  by  the  terms  of  which 
Samuel  Webb  agreed  to  convey  his  interest 
in  the  ditch  to  Mrs.  Bowen,  upon  certain  con- 
ditions being  fulfilled  by  the  latter.  In  Janu- 
ary, 1904,  Mrs.  Bowen  commenced  an  action 
In  the  district  court  of  Carbon  county  against 
Samuel  Webb  to  compel  specific  performance 
of  the  contract  of  June,  1903.  Such  proceed- 
ings were  had  that  a  decree  in  favor  of  Mrs. 
Bowen  was  entered,  from  which  Webb  ap- 
pealed to  this  court.  The  decree  was  affirm- 
ed. Bowen  v.  Webb,  34  Mont  61,  84  Pac.  739. 
In  pursuance  of  the  decree,  Samuel  Webb 
duly  conveyed  his  interest  In  the  ditch  to  Mrs. 
Bowen  conformably  with  the  contract  of 
June,  1903.  Thereafter  Mallnda  M.  Webb, 
the  wife  of  Samuel  Webb,  having  asserted 
that  she  owned  an  interest  in  the  ditch,  and 
a  controversy  respecting  the  matter  having 
arisen  between  her  and  Mrs.  Bowen,  the  lat- 
ter in  January,  1907,  commenced  this  action 
to  quiet  title. 

The  complaint  alleges  that  one  Harris  owns 
a  one-half  Interest  In  the  Chambers  ditch 
from  the  point  where  It  taps  Fishtail  creek 
to  a  point  at  or  near  the  Harris  ranch,  and 
that  the  remaining  portion  of  the  ditch  is 
owned  by  the  plaintiff,  Mrs.  Bowen.  In  other 
respects  the  complaint  is  in  the  usual  form, 
and  prays  that  the  defendant  be  required 
to  set  forth  the  nature  of  her  claim,  in  order 
that  the  Bame  may  be  determined  by  the 
court.  Malinda  M.  Webb  appeared  by  an- 
swer, In  which  she  denied  that  the  plaintiff, 
Mrs.  Bowen,  ever  had  any  interest  In  the 
Chambers  ditch,  or  In  any  portion  of  it,  and 
allied  that  she,  Malinda  M.  Webb,  owned 
all  that  portion  of  the  Chambers  ditch,  ex- 
cept the  Harris  Interest.  In  support  of  the 
allegations  of  her  complaint  the  plaintiff 
offered  testimony  tending  to  show  that  Sam- 
uel Webb  originally  owned  the  Interest  claim- 
ed by  her.  She  then  offered  in  evidence  the 
deed  from  Webb  to  her,  made  pursuant  to  the 
decree  for  specific  performance.  Other  testi- 
mony was  offered,  which  need  not  be  recited. 
The  defendant,  Mallnda  M.  Webb,  then 
sought  to  show  that  In  November,  1903,  Sam- 
uel Webb  had  conveyed  his  Interest  in  the 
ditch  to  one  William  Donahue,  and  that  in 
December,  1903,  Donahue  had  conveyed  the 
same  interest  to  Malinda  M.  Webb.  The  case 
was  tried  to  the  court  sitting  with  a  jury. 
A  number  of  special  Interrogatories  were 
submitted  to  the  jury  and  answered,  and 


•For  other  cum  see  same  toplo  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexei 
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thereafter,  with  slight  modifications,  these 
special  findings  were  adopted  by  the  court, 
and  a  decree  rendered  and  entered  In  favor 
of  the  plaintiff  for  the  relief  for  which  she 
prayed.  From  that  Judgment  or  decree,  and 
from  an  order  denying  her  a  new  trial,  the 
defendant,  Mallnda  M.  Webb,  appeals. 

Appellant's  counsel  make  several  assign- 
ments of  error,  but  only  a  few  of  them  need 
be  noticed  in  detail.  As  approved  by  the 
court,  findings  10,  14,  15,  and  17  are  as  fol- 
lows : 

"Interrogatory  No.  10 :  If  you  believe  Wil- 
liam A.  Donahue  acquired  any  Interest  in  the 
ditch  In  question  from  Samuel  Webb,  when,  If 
at  all,  was  such  transfer  made,  and  what 
Interest,  If  any,  was  conveyed?  Answer:  No 
Interest  acquired.  No  Interest  transferred. 
No  Interest  conveyed." 

"Interrogatory  No.  14:  If  you  say,  In  re- 
sponse to  interrogatories  Nos.  12  and  13, 
that  Samuel  Webb  built  one-half  of  the  upper 
part  of  the  ditch  In  controversy  and  all  of 
the  other  portion,  did  he  sell  the  same  to 
William  Donahue,  and,  if  so,  at  what  time 
did  he  sell  it  to  Donahue?  Answer:  Didn't 
sell. 

"Interrogatory  No.  15:  Did  Donahue  sell 
the  ditch  in  controversy  to  the  defendant, 
Mallnda  M.  Webb?  Answer:  William  A. 
Donahue  did  not  convey  to  Mallnda  M.  Webb 
any  portion  of  the  ditch  in  question,  but  at- 
tempted to  do  so  in  November,  1903." 

"Interrogatory  No.  17:  Who  Is  now  the 
owner  of  the  ditch  and  ditch  Interests  de- 
scribed in  the  plaintiff's  complaint  and  claim- 
ed by  the  defendant,  Malinda  M.  Webb,  In 
her  answer?  Answer:  Mrs.  Ellen  E.  Bowen, 
by  virtue  of  the  deed  by  Samuel  Webb  and 
Malinda  M.  Webb,  his  wife." 

It  is  said  that  there  is  not  any  evidence 
to  support  any  of  these  findings.  So  far  as 
finding  17  Is  concerned,  it  may  be  remarked 
that  there  Is  abundance  of  evidence  to  sup- 
port it,  provided  Samuel  Webb  did  not  trans- 
fer his  interest  to  Donahue  prior  to  the  time 
he  executed  his  deed  to  Mrs.  Bowen ;  and  we 
think  this  will  be  conceded  by  appellant. 
Likewise  it  is  apparent  that,  if  Donahue  did 
not  acquire  title  to  the  ditch  from  Samuel 
Webb,  he  did  not  have  any  interest  to  convey 
to  Mrs.  Webb,  for  there  is  not  any  contention 
that  Donahue  acquired  an  Interest  frorh  any 
other  source;  and.  If  he  did  not  have  any 
interest  to  convey,  then  finding  No.  15  Is 
correct. 

But  the  principal  controversy  arises  over 
findings  10  and  14.  The  plaintiff  made  out 
her  prima  fade  case,  and  it  then  devolved 
upon  defendant  to  show  that  she  had  some 
claim  to  or  interest  in  the  ditch  as  set  forth 
in  her  answer.  The  testimony  offered  in  her 
behalf  discloses  that  she  relied  entirely  up- 
on a  transfer  from  Samuel  Webb  to  Dona- 
hue and  a  deed  from  Donahue  to  herself  of 
the  interest  which  she  claimed.  In  other 
words,  both  plaintiff  and  defendant  attempt- 
ed to  deralgn  title  from  Samuel  Webb.  The 


only  testimony  offered  tending  to  show  a 
transfer  from  Samuel  Webb  to  Donahue  Is 
that  given  by  Samuel  Webb  himself.  He 
testified  that  he  and  Chambers  constructed 
the  ditch  from  Fishtail  creek  to  a  point  at 
or  near  the  Harris  ranch,  and  that  he  con- 
structed the  remaining  portion  of  the  dlt<-h 
himself;  that  he  entered  into  the  contract 
of  June,  1903,  with  Mrs.  Bowen,  but  that 
thereafter,  in  November,  1903,  by  an  oral 
transfer  he  conveyed  to  Donahue  the  same 
Interest  which  he  had  contracted  to  convey 
to  Mrs.  Bowen.  He  says  that  there  was  not 
any  transfer  in  writing  at  all.  He  concludes 
this  portion  of  his  testimony  thus:  "I  put 
him  in  possession  of  the  ditch  and  he  used 
it"  Counsel  for  appellant  say  that  this  tes- 
timony is  uncontradicted,  and  in  a  certain 
sense  this  is  true.  It  is  not  contradicted  di- 
rectly; but,  according  to  Samuel  Webb's  tes- 
timony, Donahue  was  in  possession  of  the 
ditch  and  using  it  only  from  November,  1903. 
to  December  of  the  same  year.  There  is  not 
any  attempted  explanation  of  the  use  which 
Donahue  could  have  made  of  an  irrigation 
ditch  at  that  season  of  the  year  in  this 
country.  There  is  testimony,  however,  tend- 
ing to  show  that  this  evidence,  given  by 
Samuel  Webb,  Is  not  true,  in  that  It  tends 
to  show  that  the  ditch  did  not  extend  to 
Donahue's  place,  or  nearer  than  a  quarter  of 
a  mile  of  it.  Furthermore,  the  force  of 
Samuel  Webb's  testimony  is  broken  by  the 
fact  that  in  February,  1904,  he  stated,  in 
his  verified  answer  in  the  suit  of  Mrs.  Bow- 
en against  himself,  that  he  was  then— Feb- 
ruary, 1904— ready  to  convey  his  interest  in 
the  ditch  to  Mrs.  Bowen,  as  he  had  agreed 
to  do  under  the  contract  of  June,  1903,  when- 
ever she  performed  her  part  of  that  contract. 
Certainly  this  allegation  implies,  at  least, 
that  Samuel  Webb,  in  February,  1904,  then 
owned  the  same  interest  in  and  title  to  this 
ditch  which  he  had  In  June,  1903.  In  other 
words,  it  tends  to  show  that  he  had  not 
conveyed  his  Interest  to  Donahue,  or  to  any 
one  else,  prior  to  the  time  he  made  the  deed 
to  Mrs.  Bowen.  The  Judge  of  the  trial 
court  bad  this  witness  before  him  upon  the 
trial  of  the.  case,  had  the  testimony  of  the 
witness  before  him  on  the  motion  to  adopt 
the  findings,  and  finally  had  to  review  it 
again  upon  motion  for  a  new  trial;  and  in 
view  of  the  Inconsistencies  pointed  out  above 
we  cannot  say  that  the  Jury  and  the  trial 
court  were  not  Justified  in  concluding  that 
Samuel  Webb  was  not  a  witness  whose  tes- 
timony was  entitled  to  any  credence  what- 
ever. And  if  it  be  true  that  the  trial  court 
so  concluded,  then,  with  Samuel  Webb's  tes- 
timony eliminated,  there  is  a  failure  of  proof 
of  any  transfer  to  Donahue  by  Samuel  Webb, 
or,  in  other  words,  a  failure  to  show  that 
Donahue  ever  acquired  any  interest  which 
he  could  transfer  to  Mrs.  Webb. 

In  order  for  the  direct  evidence  of  (me 
witness  to  be  sufficient  to  prove  a  fact,  the 
witness  must  be  one  who  is  entitled  to  full 
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credit  (Rev.  Code  Civ.  Proc.  8  3120);  and 
these  further  rules  of  law  are  also  to  be 
borne  in  mind:  (1)  That  the  Jury  in  the  first 
instance  were  the  exclusive  Judges  of  the 
credibility  of  the  witness  Samuel  Webb,  and 
of  the  weight  to  be  given  to  his  testimony 
(Rev.  Code  Civ.  Proc.  §  3390);  (2)  the  Judge 
of  the  trial  court,  who  saw  this  witness  on 
the  stand  and  observed  his  demeanor,  was 
in  a  much  better  situation  than  are  the 
members  of  this  court  to  determine  his  cred- 
ibility (White  v.  Barling,  38  Mont.  413,  93 
Pnc.  848;  Walsh  v.  Conrad,  35  Mout.  68, 
88  Pac.  66ft\  and  cases  cited);  and  (3)  the 
motion  for  a  new  trial  was  addressed  to  the 
sound  discretion  of  the  trial  court,  and  In 
the  absence  of  a  clear  showing  of  abuse  of 
such  discretion,  this  court  will  not  interfere. 
Fournier  v.  Coudert,  34  Mont.  484,  87  Pac. 
455;  Case  v.  Kramer,  34  Mont.  142,  85  Pac. 
878.  The  trial  court  had  two  opportunities 
to  change  finding  No.  10  and  declined  to  do 
so.  In  view  of  these  facts,  we  certainly  can- 
not say  that  the  trial  court  abused  Its  dis- 
cretion in  refusing  a  new  trial. 

This  appears  to  dispose  of  the  case  so  ef- 
fectually that  a  consideration  of  the  other 
questions  discussed  Is  unnecessary.  The 
judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  SMITH,  J.,  concur. 


STATE  ex  tel.  McLEAN,  v.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST. 
OF  MONTANA,  SILVER  BOW  COUNTY 
et  al. 

(Supreme  Court  of  Montana.    Oct.  24,  1908.^ 

Contempt  (§  24*)— Acts  Constituting — Dis- 
obedience of  Order  or  Court— Justifica- 
tion—Inability  to  Comply. 

Under  Rev.  Code  Civ.  Proc.  W  7309.  7318. 
7319.  declaring  that  willful  disobedience  of  any 
lawful  order  of  court  shall  be  contempt,  and 
providing  that,  when  the  contemnt  consists  in 
the  omission  to  perform  an  act  which  is  in  the 
power  of  the  person  to  perform,  he  may  be  im- 
prisoned, etc.,  inability  to  obey  an  order  is  a 
good  defense  to  a  charge  of  contempt  for  its 
violation,  unless  the  person  charged  voluntarily 
and  contumaciously  brought  the  disability  on 
himself,  and  one  paying  out  in  good  faith  mon- 
ey received  from  the  court  under  the  belief  that 
she  had  a  perfect  rieht  to  do  so  is  not  guilty 
of  contempt  for  violating  a  subsequent  order 
requiring  her  to  repay  the  money  into  court  on 
her  being  unable  to  comply  therewith  by  pov- 
erty and  inability  to  borrow  money. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  H  71-74 ;  Dec.  Dig.  §  24* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1489-1492 ;  vol.  8,  p.  7614.] 

Supervisory  control  by  the  state,  on  the 
relation  of  Wlnnlfred  A.  McLean,  against  the 
district  court  of  the  Second  judicial  district 
of  state  of  Montana  In  Silver  Bow  county 
and  the  judges  thereof  to  annul  a  judgment 
of  the  district  court   Judgment  annulled. 


W.  F.  Davis  and  A.  J.  Rosier,  for  relatrlx. 
Breen  &  Hogevoll,  for  respondents. 

BRANTLT,  C.  J.  Supervisory  control. 
The  purpose  of  this  application  is  to  procure 
an  order  of  this  court  annulling  a  Judgment 
of  the  district  court  of  Sliver  Bow  county, 
made  and  entered  on  July  6,  1908,  whereby 
the  relatrlx  was  sentenced  to  pay  a  fine  of 
$100,  and  to  undergo  Imprisonment  for  two 
days  for  an  alleged  contempt 

The  affidavit  embodying  the  charge  made 
in  the  district  court  alleges,  in  substance, 
that  the  relatrlx  had  willfully  and  intention- 
ally failed  and  refused  to  obey  an  order  made 
and  entered  In  that  court  on  May  25,  1908, 
by  which  she  had  been  required  to  deposit 
with  the  clerk  certain  money  which  had 
been  paid  to  her  by  the  clerk  under  a  Judg- 
ment made  and  entered  on  May  7,  1908,  and 
which  had  thereafter,  on  May  25,  1908,  been 
vacated  and  set  aside.  A  brief  history  of 
the  proceedings  leading  up  to  the  Judgment 
complained  of  is  the  following:  In  January, 
1908,  the  relatrlx  brought  an  action  against 
the  New  York  Life  Insurance  Company  to 
recover  a  judgment  upon  two  Insurance  pol- 
icies effected  by  the  company  upon  the  life 
of  one  Patrick  H.  McGuIre,  in  which  the  re- 
latrlx was  named  as  the  beneficiary.  The 
company  admitted  the  death  of  McGulre 
and  Its  liability  to  pay,  but  presented  an 
application  to  the  court,  from  which  It  ap- 
peared that  an  action  had  been  Instituted 
against  It  by  one  Hannah  Moran,  In  her  own 
right  as  heir  of  McGuire  and  as  administra- 
trix upon  his  estate,  in  the  court  of  common 
pleas  In  the  county  of  Lackawanna,  Pa.. 
claiming  title  to  the  amount  due  on  the  pol- 
icies, and  asked  for  an  order  permitting  It 
to  pay  the  amount  into  court,  and  substitut- 
ing Hannah  Moran  in  both  her  capacities 
as  defendant  in  its  stead.  The  order  was 
made,  and  the  money,  $1,021.32,  was  paid  to 
the  clerk.  Thereafter  such  proceedings  were 
had  in  the  cause  that  on  May  7,  1908,  a  judg- 
ment was  rendered  and  entered  therein  de- 
claring relatrlx  entitled  to  the  money  and 
directing  it  to  be  paid  to  her,  which  was 
done.  On  the  following  day  counsel  for 
Hannah  Moran  moved  the  court  to  vacate 
and  set  aside  this  judgment  on  grounds  not 
necessary  to  detail  here,  and  for  an  order 
directing  the  relatrlx  to  return  to  the  clerk 
the  amount  r  i  paid  to  her.  Notice  of  this 
motion  was  served  upon  Messrs.  Davis  & 
Rosier,  who  had  been  acting  as  attorneys 
for  relatrlx  In  the  action  on  the  policies. 
Relatrlx  had  no  personal  notice  of  its  pend- 
ency until  May  11th.  A  hearing  was  had 
upon  the  motion  on  May  13th,  but  It  was 
not  determined  until  May  25th,  and  then 
with  the  result  that  the  judgment  was  va- 
cated and  the  relatrlx  directed  to  deposit 
the  money  with  the  clerk.  Having  failed  to 
do  this,  she  was  charged  with  a  willful  ami 
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Intentional  violation  of  the  order,  as  stated, 
and,  upon  a  hearing  upon  an  order  to  show 
cause,  was  convicted. 

The  contention  now  made  is  that  the  evi- 
dence is  insufficient  to  sustain  the  conviction. 
The  only  evidence  heard  was  that  of  the  re- 
latrix  herself,  and  her  statement  is  not  con- 
troverted. She  earns  a  livelihood  by  con- 
ducting a  boarding  house  in  the  city  of 
Butte,  incidentally  furnishing  lodging  for 
two  or  three  of  her  boarders.  So  far  as 
appears,  she  has  no  real  nor  personal  prop- 
erty of  any  value.  During  the  preceding 
winter  she  could  not  meet  her  current  ac- 
counts, and  thus  became  indebted  to  various 
persons  for  fuel  and  other  supplies  to  the 
amount  of  about  $1,000.  She  had  promised 
to  pay  certain  of  these  creditors  out  of  the 
money  she  expected  to  receive  from  the  in- 
surance company,  having  In  one  or  two  in- 
stances secured  additional  credit  on  the  faith 
of  such  a  promise.  When  the  judgment 
was  entered  in  her  favor  and  the  money  was 
paid  to  her  on  May  7th,  she  settled  the 
charge  of  her  attorneys  for  their  services 
in  the  case  and  for  costs  advanced  by  them, 
amounting  to  $311.30,  leaving  a  balance  in 
her  hands  of  $710,  and  then  proceeded  at 
once  to  keep  good  her  promise  to  her  other 
creditors.  On  the  following  day  she  paid 
out  to  various  creditors  $628.01,  and  on  the 
morning  of  the  11th  to  another  creditor  $210, 
the  sum  total  of  these  payments  including 
moneys  she  had  from  collections  made  from 
her  boarders.  These  payments  were  all 
made  before  she  had  knowledge  of  any  pro- 
ceedings by  counsel  for  Hannah  Moran  to 
have  the  judgment  vacated.  It  further  ap- 
peared that  she  had  no  money  at  the  time 
she  was  ordered  to  make  the  deposit  with 
the  clerk,  nor  any  means  or  opportunity  to 
secure  any.  She  had  no  property  of  any 
character  which  she  could  hypothecate  as 
security  for  a  loan,  nor  could  she  secure  a 
loan  of  the  amount,  though  she  made  effort 
to  do  so.  It  appears  that,  when  she  paid 
out  the  money,  she  had  no  cause  to  antici- 
pate, nor  did  she  anticipate  any  further  ac- 
tion by  the  court,  but  rather  that  she  acted 
without  notice,  in  good  faith,  believing  that 
the  .controversy  was  at  an  end,  and  that 
she  was  free  to  apply  the  money  to  the  sat- 
isfaction of  the  demands  of  her  various 
creditors,  as  she  did. 

The  record,  therefore,  presents  the  ques- 
tion whether  a  failure  to  comply  with  an 
order  of  court  because  of  Inability  to  do  so, 
brought  about  by  the  act  of  the  person  him- 
self though  not  from  evil  motives  or  with 
the  intention  to  evade  It,  subjects  such  per- 
son to  punishment  as  for  a  contempt.  The 
Code  of  Civil  Procedure  declares  what  acts 
or  omissions  are  contempts,  and  prescribes 
the  punishments,  which  may  be  either  a  fine 
or  imprisonment,  or  both,  within  the  limi- 
tations stated.  Rev.  Code  Civ.  Proc.  1007, 
«  7309,  7318.  It  Is  also  provided  that, 
when  the  contempt  consists  in  the  omission 


to  perform  an  act  which  is  yet  in  the  pow- 
er of  the  person  to  perform,  he  may  be  im- 
prisoned until  he  shall  have  performed  it. 
Rev.  Oode  Civ.  Proc.  1907,  8  7319.  Here 
the  imprisonment  imposed  was  for  the  con- 
tempt, and  not  to  enforce  a  compliance  with 
the  order;   the  court  evidently  concluding 
from  the  facts  submitted  that  the  relatrlx. 
while  unable  to  comply  with  the  order,  had 
nevertheless  willfully  brought  upon  herself 
the  inability  which  she  alleges  as  Justifica- 
tion for  failure  to  comply.    In  our  opinion 
inability  to  render  obedience  to  such  an  or- 
der is  a  good  defense  to  a  charge  of  con- 
tempt for  its  violation,  unless  it  appears  ttrat 
the  person  charged  has  voluntarily  and  con- 
tumaciously brought  the  disability  upon  him- 
self.   As  was  said  in  Nixon  v.  Nixon,  13 
Mont  6,  37  Pac.  839:  "It  seems  hardly  con- 
sonant with  reason  or  law  to  punish  a  man 
for  not  doing  that  which  he  has  not  the  abil- 
ity to  do."   And  this  is  the  rule  announced 
by  the  courts  generally.    Galland  v.  Gai- 
land,  44  Cal.  475,  13  Am.  Rep.  167;  Ex  parte 
Spencer,  83  Cal.  460,  23  Pac.  395,  17  Am.  St. 
Rep.  266;  Hawthorne  v.  State,  45  Neb.  871. 
64  N.  W.  359;  O'Callaghan  v.  O'Callaghan, 
69  111.  552;  Blake  v.  People,  80  111.  11;  Peel 
v.  Peel,  50  Iowa,  521;   State  v.  Dent,  29 
Kan.  416;   Smith  v.  Smith,  92  N.  C.  304; 
Browning  v.  Hadley,  33  Ga.  271;  Newhouse 
v.  Newhouse,  14  Or.  290,  12  Pac.  422;  Myers 
v.  Trimble,  3  E.  D.  Smith  (N.  Y.)  607;  Adair 
Bros.  &  Co.  v.  Gilmore,  106  Ala.  436,  17 
South.  544;  9  Cyc.  13;  7  Am.  &  Eng.  Ency. 
Law,  72.   In  O'Callaghan  v.  O'Callaghan,  su- 
pra, after  stating  that  the  mere  fact  that  a 
decree  was  made  a  lien  upon  appellant's 
property  was  not  a  sufficient  reason  why  at- 
tachment should  not  issue  against  him  for 
contempt,  the  court  said:  "We  are  of  the 
opinion,  however,  that,  when  brought  be- 
fore the  court  on  attachment,  it  would  be 
sufficient  to  entitle  the  party  to  be  discharg- 
ed to  show  that  his  disobedience  had  not 
been  willful,  but  was  solely  on  account  of 
his  pecuniary  Inability,  or  some  other  mis- 
fortune over  which  he  had  no  control."  So 
in  Adair  Bros.  &  Co.  v.  Gilmore,  supra,  the 
rule  is  thus  stated:   "The  foundation  for 
the  process  of  attachment  for  failing  or  re- 
fusing to  obey  an  order  or  decree  of  court 
Is  the  ability  to  perform,  unless  the  party 
has  brought  about  his  inability  intentionally 
to  avoid  the  performance  of  the  obligation." 
In  Myers  v.  Trimble,  supra,  it  was  said: 
"Courts  will  not  adjudge  a  defendant  in  con- 
tempt for  not  doing  an  impossibility,  nor  for 
not  doing  what  it  is  not  in  his  power  to  do. 
unless  he  has  voluntarily  disabled  himself 
to  do  the  act  where  the  creation  of  the  dis- 
ability was  itself  a  contumacious  act" 

While  the  evidence  in  this  case  shows  tlmt 
the  relatrlx  disabled  herself  to  comply  with 
the  order,  it  shows  equally  clearly  that  in 
paying  out  the  money  she  acted  in  good  faith 
with  the  belief  that  she  had  a  perfect  right 
to  pay  it  out,  and  was  only  meeting  her  just 
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obligations  to  her  creditors.  Under  the  rule 
above  stated,  she  was  not  guilty  of  contempt, 
and  is  entitled  to  hare  the  order  adjudging 
her  guilty  annulled.  It  Is  accordingly  di- 
rected that  the  district  court  set  aside  the 
order  of  conviction,  and  discbarge  the  re- 
latrix. 

HOLLOW  AY  and  SMITH,  JJ.,  concur. 


FORQUBR  t.  SLATER  BRIOK  CO. 
(Supreme  Court  of  Montana.   Oct.  24,  1908.) 

1.  Trial  (5  169*)— Motion  to  Direct  Ver- 
dict. 

Where  no  motion  for  a  nonsuit  was  made, 
and  no  request  made  that  the  court  withdraw 
from  the  jury  any  of  the  alleged  grounds  of  de- 
fendant's negligence,  a  motion  to  direct  a  verdict 
for  defendant  was  properly  denied,  if  there  was 
testimony  to  go  to  the  jury  on  any  of  such 
grounds. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §5  381-383;  Dec  Dig.  5  169.*] 

2.  Master  and  Servant  (|  121*')— Injuries  to 
Servant— Guarding  Machinert. 

Where  a  pug  mill  with  unguarded  knives 
used  in  making  brick  was  of  standard  make, 
and  similar  to  machines  of  the  same  kind  used 
throughout  a  large  area  of  the  country  for  many 
years,  defendant  was  not  negligent  in  operating 
the  mill  without  guards,  so  as  to  render  it  lia- 
ble for  injuries  to  a  minor  servant  caused  by 
catching  his  hand  in  the  knives. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  121.*] 

3.  Master  and  Servant  (8 101*)— Injuries  to 
Servant  —  Dangerous  Machinery  —  At- 
tachments. 

Where  a  master  has  furnished  a  servant 
with  reasonably  safe  and  suitable  machinery  in 
general  use  in  the  same  kind  of  business,  and 
the  servant  is  injured  without  the  master's 
fault,  the  master  cannot  be  made  liable  because 
of  his  failure  to  use  some  attachment  or  special 
device  which  might  have  rendered  the  machine 
less  dangerous  and  have  avoided  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  182;  Dec.  Dig.  §  101.*] 

4.  Master  and  Servant  (8  265*)— Injuries 
to  Servant  —  Guarding  Machinery  — 
Proof. 

Where  plaintiff  was  injured  by  his  hand 
coming  in  contact  with  unguarded  knives  of  a 
brick  making  pug  mill,  plaintiff's  failure  to 
prove  what,  If  any,  precautions  could  have  been 
taken  by  defendant  to  guard  the  knives,  pre- 
cluded a  recovery  for  defendant's  alleged  negli- 
gent operation  of  the  machine  without  guarding 
or  boxing  the  knives. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  901 ;  Dec  Dig.  §  265.*] 

5.  Master  and  Servant  (8  129*)— Injuries  to 
Servant — Negligence — Proximate  Cause. 

Where  plaintiff  claimed  that  his  hand  was 
forced  against  the  knives  of  a  brick  making 
pug  mill  by  the  sudden  turning  of  a  defective 
hose  nozzle,  but  there  was  no  proof  that  the 
nozzle  was  defective,  nor  of  any  causal  connec- 
tion between  the  injury  and  any  condition  of  the 
hose  or  nozzle,  it  appearing  that  the  accident 
occurred  in  opposition  to  elementary  physical 
laws,  plaintiff  could  not  sustain  a  recovery  on 


the  ground  of  defendant's  alleged  negligence  in 
furnishing  a  defective  hose  or  nozzle. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  8  129.*] 

6.  Master  and  Servant  (8  125*)— Injuries 
to  Servant— Defective  Appliances— Mas- 
ter's Duty— Knowledge. 

There  could  be  no  recovery  for  injuries  to 
a  servant  from  defects  in  the  master's  applian- 
ces, unless  the  master  had  knowledge  thereof, 
or,  in  the  exercise  of  reasonable  care,  he  should 
have  known  it,  the  presumption  being  first  that 
the  appliances  were  not  defective,  and  then,  if 
they  were,  that  the  master  was  not  negligently 
ignorant  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  243-251;  Dec  Dig.  8 
125.*] 

7.  Master  and  Servant  (8  258*)— Injuries 
to  Servant— Negligence— Failure  to  Give 
Instructions— Pleading. 

In  an  action  for  injuries  to  a  servant  while 
operating  a  pug  mill  containing  exposed  knives, 
an  allegation  that  plaintiff  was  13  years  of  age, 
wholly  unskilled  in  the  use  of  machinery!  and 
that  defendant  was  negligent  in  "not  explain- 
ing" to  plaintiff  the  dangers  to  be  apprehended, 
was  insufficient  to  charge  negligence  in  defend- 
ant's failure  to  give  such  instructions  as  would 
have  enabled  plaintiff  to  avoid  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  834 ;  Dec  Dig.  8  258.*] 

8.  Master  and  Servant  (8  153*)— Injuries 
to  Servant— Obvious  Dangers. 

Where  defendant  maintained  a  pug  mill  in 
connection  with  its  brick  manufacturing  plant, 
which  mill  contained  exposed  knives  to  grind 
the  clay  as  it  passed  through,  the  danger  of  in- 
jury to  a  person's  hand  coming  in  contact  with 
the  knives  was  obvious  to  a  boy  of  plaintiff's 
age  and  of  average  intelligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  316%;  Dec.  Dig.  8  153.*] 

9.  Master  and  Servant  (8  153*)— Injuries  to 
Servant  —  Dangerous  Machinery  —  Duty 
to  Give  Instructions. 

Where  the  danger  of  injury  from  the  un- 
guarded knives  of  a  machine  was  obvious  to  a 
boy  of  plaintiff's  age  and  intelligence  employ- 
ed to  operate  the  same,  defendant  was  not  neg- 
ligent in  failing  to  explain  such  danger  to  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  316% ;  Dec.  Dig.  8  153.*] 

10.  Master  and  Servant  (8  286*)— Injuries 
to  Servant— Duty  to  Give  Instructions- 
Question  for  Jury. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  require  submission  to  the  jury 
whether  it  was  the  master's  duty  to  instruct 
plaintiff  as  to  the  dangers  incident  to  the  opera- 
tion of  the  machine  by  which  he  was  injured. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  1044-1049 ;  Dec.  Dig.  8 
286.*] 

11.  Trial  (8  194*)— Invading  Province  of 
Jury— Instructions. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, whether  defendant  was  negligent  in  omit- 
ting to  instruct  plaintiff  as  to  the  dangers  inci- 
dent to  the  operation  of  a  machine  was  for  the 
jury,  instructions  that  it  was  defendant's  duty 
to  instruct  plaintiff  as  to  the  dangers  surround- 
ing his  work  which  he  was  directed  to  do  which 
would  not  be  discharged  merely  by  informing 
him  that  the  machinery  was  dangerous,  but  that 
it  was  defendant's  duty  to  explain  wherein  the 
dangers  lay,  and  to  show  plaintiff  bow  to  do  the 
work  in  such  a  way  as  to  avoid  them,  etc.,  and 
if  he  failed  to  do  so,  and  plaintiff  was  injured  in 
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consequence,  defendant  was  liable,  were  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  »  465,  466;  Dec.  Dig.  |  194.*] 

12.  Master  and  Servant  (|  286*)— Injuries 
to  Servant— Method  or  Work— Knowl- 
edge of  Master— Question  for  Jury. 

Where  defendant  employed  plaintiff,  a  boy 
13  years  of  age,  to  operate  a  pug  mill  used  in 
the  manufacture  of  brick,  and  instructed  plain- 
tiff to  water  the  clay  as  it  passed  through  the 
mill,  and  feel  of  it  to  ascertain  the  proper  degree 
of  dampness,  whether  defendant  in  the  exercise 
of  ordinary  care  should  have  apprehended  that 
plaintiff  would  probably  do  both  acts  at  the 
same  time,  and  whether  defendant  should  have 
instructed  plaintiff  as  to  the  dangers  incident 
thereto,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1044-1049;  Dec.  Dig.  § 
280.*] 

13.  Master  and  Servant  (|  158*)— Injuries 
to  Servant— Reason  for  Act. 

Where  plaintiff  was  in  the  discharge  of  his 
duty  at  the  time  he  was  injured  by  his  hand 
coming  in  contact  with  the  knives  of  a  pug  mill, 
and  did  not  intentionally  or  knowingly  place 
his  hand  where  he  knew  it  would  be  injured,  the 
reason  why  his  hand  came  in  contact  with  the 
knives  was  not  material  to  defendant's  liability 
for  failure  to  use  reasonable  care  to  give  plain- 
tiff such  instructions  as  would  enable  him  to 
avoid  the  danger,  provided  defendant  was 
chargeable  with  knowledge  that  such  instruc- 
tions were  required. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  304 ;  Dec.  Dig.  8  158.*] 

14.  Master  and  Servant  (§  291*)— Injuries 
to  Servant  —  Instructions  —  Proximate 
Cause. 

An  instruction  set  out  an  allegation  of  neg- 
ligence, and  then  charged  that  it  was  not  neces- 
sary for  plaintiff  to  prove  all  such  charges  in 
order  to  recover,  but  if  the  work  plaintiff  was 
directed  to  do  was  attended  with  dangers  from 
the  knives  of  a  machine,  and  he  was  injured 
by  the  knives,  and  such  dangers  Were  not  ex- 
plained or  apparent  to  him,  or  he  did  not  un- 
derstand or  appreciate  it,  and  if  he  exercised 
the  care  of  an  ordinary  person  of  his  years  and 
experience,  he  was  entitled  to  recover,  etc.,  held 
erroneous  as  permitting  a  recovery,  though  none 
ol  the  acts  of  negligence  charged  was  the  prox- 
imate cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  291.*] 

15.  Master  and  Servant  (J  270*)— Injuries 
to  Servant-tEvidence. 

Where  the  dangers  connected  with  a  ma- 
chine by  which  plaintiff  was  injured  were  pat- 
ent, and  the  happening  of  the  accident  as  claim- 
ed by  plaintiff  was  a  wholly  fortuitous  event, 
the  occurrence  of  which  in  the  manner  claimed 
by  plaintiff  could  not  have  been  anticipated,  ev- 
idence that  witnesses  familiar  with  the  business 
had  never  In  their  experience  heard  of  an  acci- 
dent happening  in  a  similar  manner  was  prop- 
erly excluded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  919;  Dec  Dig.  8  270.*] 

Appeal  from  District  Court,  Yellowstone 
County;  Sydney  Fox,  Judge. 

Action  by  Claud  Earl  Forquer,  a  minor, 
by  C.  F.  Forquer,  his  guardian  ad  litem, 
against  the  Slater  Brick  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 


Harry  A.  Groves,  Fred  H.  Hathhorn,  and 
Walsh  &  Nolan,  for  appellant  W.  M.  John- 
ston, Wallace  &  Donnelly,  J.  O.  Brown,  and 
R.  F.  Gaines,  for  respondent 

SMITH,  J.  This  action  was  brought  in 
the  district  court  of  Yellowstone  county  to 
recover  damages  for  personal  injuries  suffer- 
ed by  the  respondent  due,  as  it  is  claimed, 
to  the  negligence  of  the  appellant. 

Plaintiff  alleges  in  his  complaint,  among 
other  things,  as  follows:  "That  on  or  about 
the  16th  day  of  August,  1906,  he  was  in  the 
employ  of  defendant  at  a  certain  brickyard, 
in  or  near  the  city  of  Billings,  and  that  the 
duties  of  his  said  employment  were  to  throw 
In  and  out  of  gear,  by  means  of  a  lever,  a 
certain  lugging  machine  used  in  the  manu- 
facture of  brick  In  said  yard,  and  to  oil  said 
machinery;  that  the  plaintiff  was  at  said 
time  only  13  years  of  age,  and  was  wholly 
unskilled  in  the  use  of  machinery,  and  had 
been  in  the  employ  of  defendant  for  a  period 
of  only  3  days ;  that  while  so  engaged  In  said 
employment,  and  on  or  about  said  date,  the 
said  defendant  without  explaining  to  said 
plaintiff  the  dangers  to  be  apprehended  from 
said  machinery,  carelessly  and  negligently 
directed  this  plaintiff  to  take  a  certain  hose 
and  turn  water  upon  the  clay  that  was  be- 
ing fed  through  said  lugging  machine,  and  to 
feel  of  the  clay  that  was  being  turned  out  of 
said  machine  to  ascertain  as  to  the  degree 
of  moisture  therein;  that.  In  disregard  of 
Its  duty,  the  said  defendant  had  carelessly 
and  negligently  allowed  certain  revolving 
knives  connected  with  said  machinery  to  be 
and  remain  unboxed  and  unguarded  in  any 
manner  whatsoever,  and  that  said  knives 
were  located  in  that  portion  of  said  lugging 
machine  where  plaintiff  was  so  negligently 
directed  to  use  said  hose  and  to  feel  of  the 
clay  so  emerging  from  said  machine,  as  afore- 
said, and  that,  in  further  disregard  of  its 
said  duty,  defendant  carelessly  and  negli- 
gently furnished  for  use  in  turning  the  water 
upon  said  clay,  as  aforesaid,  a  hose  which 
was  wholly  defective  and  unfit  for  use,  in 
that  the  appliance  for  controlling  the  size 
and  force  of  the  stream  emerging  from  the 
nozzle  thereof  had  become  so  weak  as  to  slip 
and  allow  the  full  force  of  the  water  to  sud- 
denly Issue  from  said  nozzle,  of  all  of  which 
defects  defendant  well  knew,  or,  In  the  ex- 
ercise of  due  care,  ought  to  have  known ; 
that  in  obedience  to  the  direction  of  said  de- 
fendant and  while  in  the  exercise  of  due 
care  on  his  part,  and  in  ignorance  of  the  dan- 
ger connected  with  said  machinery  and  of  the 
defects  in  said  appliances,  none  of  which  this 
plaintiff  either  knew  of  or  appreciated,  plain- 
tiff took  said  hose  in  his  left  hand  and  turn- 
ed the  stream  of  water  upon  the  clay  In  said 
machine,  using  his  right  hand  at  the  same 
time  to  feel  of  the  clay  emerging  from  said 
machine;  and  that  while  so  employed,  and 
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because  of  the  said  negligent  arrangement  of 
said  knives  and  said  defects  in  said  hose,  the 
plaintiff's  left  hand  came  against  and  upon 
the  revolving  knives  of  said  machine  so  neg- 
ligently left  unguarded  and  unboxed,  as 
aforesaid,  in  consequence  whereof  plaintiff's 
left  hand  was  cut,  torn,  and  mutilated  and 
the  bones  thereof  broken,  and  the  usefulness 
of  said  hand  was  permanently  destroyed." 
Defendant  by  its  answer  denied  all  of  the 
material  allegations  of  the  complaint,  except 
the  one  that  plaintiff's  hand  was  injured.  It 
further  alleged  affirmatively  that  the  plain- 
tiff was  a  bright,  intelligent,  active  boy  fully 
capable  of  preserving  his  safety  under  the 
circumstances  described  in  the  complaint, 
and  that  the  injuries  then  sustained  by  him 
were  tbe  direct  consequence  of  his  contribut- 
ing fault  and  carelessness;  that  the  condi- 
tions of  said  hose  and  lugging  machine  were 
obvious,  and  the  dangers  arising  therefrom 
were  apparent;  that  the  plaintiff  ought  to 
bave  comprehended  and  did  comprehend  and 
appreciate,  the  conditions  of  said  hose  and 
lugging  machine  and  tbe  dangers  arising  there- 
from; that  the  injuries  received  by  plaintiff 
were  the  direct  consequence  of  such  condi- 
tions and  dangers;  and  that  the  plaintiff  as- 
sumed the  risk  of  tbe  injuries  then  received 
by  him  In  the  mode  in  which  they  occurred. 

The  plaintiff  testified  in  his  own  behalf  as 
follows:  "I  was  14  years  of  age  the  14th  of 
last  December.  Previous  to  coming  to  Bil- 
lings, I  had  had  no  experience  in  connection 
with  machinery.  I  went  to  Mr.  North  [a 
stockholder  in  the  defendant  company],  and 
told  him  that  I  had  heard  he  wanted  a  boy 
at  the  brickyard  to  throw  the  lugging  ma- 
chine in  and  out  of  gear,  and  I  asked  him 
if  I  could  get  the  work  to  do  myself,  and 
he  said  he  didn't  know  whether  I  was  large 
enough  or  strong  enough,  but  he  said  I  could 
go  down  there  and  try  It,  and  I  could  go  to 
the  yard  the  next  morning  if  the  foreman 
didn't  get  a  boy,  and  he  said  he  would  notify 
the  foreman.  If  he  hadn't  got  one,  for  me  to 
come  down  and  try  It,  if  I  was  strong  enough. 
I  went  down  the  next  morning,  and  the  fore- 
man showed  me  what  I  had  to  do.  The  ma- 
chine consisted  of  a  lugging  machine  and  a 
set  of  cogwheels  and  the  belts  up  above.  I 
bad  never  seen  a  machine  of  that  kind  be- 
fore. The  basin  that  the  dirt  fell  in  was 
a  sort  of  a  circular  thing,  something  In  shape 
like  a  bathtub.  It  had  a  square  end  at  one 
end,  and  the  other  end  was  open,  except  the 
parts  that  went  down  for  the  blades  to  fasten 
on,  for  mixing  the  mud  and  force  it  out  of 
the  machine,  where  it  emptied  into  the  press. 
In  this  basin  there  were  the  knives  that  stir- 
red the  mud  up.  The  foreman  told  me  that 
my  duty  would  be  to  throw  the  machine  in 
and  out  of  gear  when  he  gave  the  order 
for  the  machine  to  be  stopped,  or  when  any 
accident  happened  or  something  went  wrong 
with  the  machine;  or  whenever  he  told  me 
to  stop  It  I  was  to  throw  the  machine  out  of 


gear,  and  a  little  before  the  machinery  was 
started  for  three  or  four  days  I  was  to  oil 
the  machine  and  the  cogwheels  until  they 
ran  right  at  noontime.  There  was  no  warn- 
ing given  me,  except  to  keep  my  hands  out  of 
the  cogwheels  at  the  back  end  of  the  ma- 
chine, where  I  was  not  supposed  to  be  only 
when  I  was  oiling  the  machine.  There  wis 
no  warning  given  me  as  to  the  knives  at  that 
part  of  the  machine  where  I  was  directed  to 
turn  the  water  onto  the  clay.  The  water 
that  was  turned  In  there  ran  through  some 
pipes  that  were  up  In  the  building,  and  then 
through  the  hose  they  turned  the  water  on  a 
certain  force  at  the  nozzle.  When  I  was. 
turning  the  water  on  the  clay,  and  in  deter- 
mining its  moisture  as  it  was  emerging  from 
the  press,  I  was  down  on  my  hands  and 
knees  at  the  mouth  of  the  machine.  I  was 
down  on  my  hands  and  knees  with  my  hands 
in  the  clay  to  see  bow  wet  It  was.  I  bad 
my  left  hand  on  the  nozzle.  There  were  some 
boards  running  down  this  side  to  keep  the 
dirt  from  falling  on  the  platform,  and  I  was 
to  throw  the  water  on  tbe  other  side,  and  I 
bad  my  left  hand  up  there  to  feel  of  the 
clay,  to  see  how  wet  it  waB,  if  there  was 
moisture  enough  in  it,  with  the  nozzle  in  my 
hand.  I  went  to  work  on  the  13th  and  was 
Injured  on  the  16th  of  August.  I  was  told. 
In  case  the  clay  or  dirt  got  too  dry  before 
falling  into  the  press,  I  was  to  use  the  hose 
and  wet  the  dirt  as  it  fell  out  of  the  machine 
and  see  if  I  could  get  it  moist.  The  hose 
with  which  the  water  was  turned  Into  the 
clay  I  began  to  use  the  day  I  went  to  work. 
The  following  day  the  force  of  the  water 
shoved  the  nozzle  out  of  the  hose,  and  It  fell 
into  the  press,  and  they  had  to  stop  the  ma- 
chinery to  get  the  nozzle ;  and  the  next  morn- 
ing, the  second  day,  the  timekeeper  got  some 
bands  and  put  them  around  tbe  hose,  and 
they  did  not  have  any  more  trouble  with  It 
from  then  until  the  day  I  got  hurt  The  wa- 
ter that  came  out  of  the  hose  was  adjusted 
by  turning  the  stem  of  the  nozzle  certain 
ways.  At  the  time  I  was  Injured,  I  had  the 
nozzle  so  adjusted  that  It  would  allow  the 
required  flow  through  the  hose.  I  was  hold- 
ing the  hose  in  my  left  hand  over  the  edge 
of  the  board,  throwing  the  water  In  and 
feeling  with  my  other  hand  to  see  If  the 
dirt  was  moist  enough,  and  the  force  of  the 
water.  The  nozzle  suddenly  opened,  and  the 
force  of  the  water  Jerked  the  nozzle  and  my 
hand  Into  the  place  where  the  blade  went 
through  and  mashed  the  nozzle  and  hurt  my 
hand.  By  saying  the  nozzle  opened  I  mean  It 
sprung  open  and  let  a  stronger  stream  of 
water  through  the  nozzle.  It  was  my  left 
hand  that  was  Injured.  I  was  holding  the 
hose  In  that  hand,  and  the  sudden  flow  of  the 
water  through  the  nozzle  jerked  my  haDd 
and  arm  into  the  machine,  and  crushed  the 
nozzle  through  my  hand  over  these  knives. 
There  was  nothing  over  the  knives  at  that 
time  to  protect  and  guard  them.   This  bap- 
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penefl  when  the  flow  of  the  water  burst 
through  the  nozzle  and  jerked  my  hand  over 
the  blade,  where  the  blade  had  to  pass  up, 
and,  as  It  got  there,  the  blade  jerked  my 
hand  there  and  the  blade  got  my  hand  and 
shoved  It  into  the  machine."  Over  the  objec- 
tion of  defendant  that  the  testimony  was  In- 
competent, the  plaintiff  was  allowed  to  testi- 
fy that  two  or  three  weeks  after  the  acci- 
dent he  went  back  to  the  brickyard  and  a 
piece  of  strap  Iron  had  been  placed  over  the 
blades  at  the  end  of  the  lugging  machine  to 
keep  any  one  from  getting  their  hands  where 
the  blade  was.  This  testimony  was  after- 
ward stricken,  out  on  motion  of  plaintiff's  at- 
torney, and  the  jury  was  told  to  disregard 
it  Before  it  was  stricken  out,  however,  the 
plaintiff  testified  that,  if  the  same  sort  of  a 
guard  had  been  on  the  machine  at  the  time 
of  the  accident,  his  hand  would  have  gone 
against  the  outside  of  the  fender,  "and  would 
have  been  protected  from  going  under  the 
blades." 

On  cross-examination  the  plaintiff  testified: 
"They  had  a  pipe  right  over  the  machine, 
with  a  hole  in  the  pipe  where  the  water  flow- 
ed through  and  sprinkled  and  wet  the  clay 
as  it  came  into  the  machine.  That  was 
where  he  [the  foreman]  directed  me  to  mois- 
ten the  dirt.  He  also  directed  me  to  moisten 
the  clay  at  the  mouth  of  the  machine,  where 
the  clay  fell  out  before  it  came  into  the  press. 
When  the  clay  came  out  of  the  machine,  he 
told  me  in  case  the  clay  or  dirt  got  too  dry 
to  moisten  it  with  the  hose  at  the  north  end 
of  the  machine.  On  the  north  side  of  the 
machine,  on  the  outside,  there  were  two 
knives.  These  knives  were  of  the  same  fash- 
ion as  those  on  the  inside,  only  smaller  and 
not  quite  so  thick.  They  were  about  seven- 
eighths  of  an  inch  thick,  about  three  inches 
wide,  and  about  seven  inches  long.  There 
were  only  two  there.  When  these  knives 
were  turning  around,  when  the  clay  was  go- 
ing through  the  machine,  they  didn't  go  very 
fast,  but  they  went  pretty  slow.  The  first 
day  after  I  went  to  work  there,  I  put  water 
down  in  the  chute  that  went  down  on  the 
brick  machine.  I  could  not  say  how  many 
times.  I  put  water  in  there  a. great  many 
times  every  day,  and  felt  of  the  clay  coming 
out  of  the  machine.  The  hose  I  was  using 
was  just  a  common  hose.  It  was  just  about 
the  size  of  a  common  hose  that  they  use 
for  housework,  such  as  they  use  for  water- 
ing lawns — just  a  common  hose.  It  was  plen- 
ty long  enough  to  reach  to  the  north  end  of 
the  machine  from  that  pipe  over  the  machine. 
I  don't  know  how  the  nozzle  of  the  hose 
was  broken  shortly  after  I  went  to  work 
there.  The  force  of  the  water  shoved  the 
nozzle  out  of  the  hose  the  first  day  I  worked 
there.  It  shoved  it  out,  clear  out  of  the  hose 
entirely,  and  it  fell  into  the  press  below. 
By  the  press  I  mean  the  place  where  they 
pressed  the  brick  through  when  the  dirt 
comes  out  of  the  machine.  The  band  that  the 
timekeeper  put  on  was  one  of  those  bands 


they  have  for  tightening  around  a  hose.  It 
was  a  metal  band.  After  the  band  was  put 
on,  we  did  not  have  any  trouble  with  the 
hose.  I  used  it  during  the  second  day.  It 
worked  all  right.  When  I  got  my  hand  hurt, 
the  nozzle  opened  up,  and  the  force  of  the 
water  took  my  hand  up  into  the  machine 
and  caught  my  hand.  The  full  force  of  the 
water  was  not  coming  through  the  nozzle 
before.  I  could  not  say  how  large  a  stream. 
I  didn't  have  it  quite  one-half  turued  on, 
just  enough  to  throw  the  water  three  or  four 
feet.  That  was  the  first  day  I  ever  had  any 
trouble  while  I  was  working  there  with  the 
hose  for  three  days,  excepting  the  nozzle  fall- 
ing out  of  the  hose.  The  only  trouble  was 
when  the  nozzle  came  out,  and  the  time  it 
jerked  my  arm.  These  knives  were  to  cut 
the  dirt  when  it  came  out  of  the  machine  to 
kind  of  trim  it  off.  They  did  not  run  through 
any  casting,  but  there  was  casting  up  over 
the  top.  I  knew  that  if  I  got  my  hands  on 
these  knives  that  went  around  there  that 
they  would  get  hurt  I  knew  if  I  shoved 
my  hand  in  there  it  would  be  hurt  I  knew  if 
I  put  my  hand  in  there  it  would  be  hurt. 
I  knew  that,  If  I  got  my  hand  in  front  of 
that  knife,  it  would  be  hurt.  If  I  had  my 
band  in  there  without  the  nozzle  in  it  there 
was  wide  enough  place  for  it  to  go  through. 
I  knew  that  those  knives  cut  the  clay.  If  I 
got  my  hand  in  there  without  the  nozzle  in 
my  hand,  it  would  not  have  been  hurt 
There  was  wide  enough  place  to  put  my  hand 
in.  There  is  place  enough  there  for  a  man's 
hand  to  go  through  without  anything  in 
his  hand.  I  did  not  know  when  I  was  down 
there  feeling  of  that  clay  and  pouring  that 
water  out  with  my  left  hand  that  If  my 
hand  got  caught  in  there  with  the  hose  In  it. 
it  would  be  hurt.  I  never  even  thought  of 
my  hand  being  In  there.  I  knew  that  if  I 
had  the  hose  in  my  band  and  got  my  hand  In 
there,  it  might  be  hurt,  but  I  did  not  know  it 
at  that  time.  I  never  even  thought  of  it. 
It  was  not  dark  while  I  was  working  there. 
There  was  a  big  window  there,  not  right  be- 
hind me,  but  off  to  the  side." 

On  the  part  of  the  defendant  two  qualified 
witnesses  testified  that  the  so-called  pug  mill 
or  lugging  machine  referred  to  in  the  com- 
plaint and  by  the  plaintiff  was  such  a  ma- 
chine as  is  used  by  brick  manufacturers  gen- 
erally, one  that  has  been  in  constant  use  In 
brickmakiug  plants  for  over  30  years. 

Charles  H.  Bray,  a  practical  brlckmaker, 
testified:  "I  never  saw  a  guard  placed  over 
these  outer  knives.  This  is  a  machine  which 
is  practically  compulsory  for  any  manufac- 
turing company  to  have  that  is  manufactur- 
ing brick  by  this  process,  as  it  Is  Just  as 
necessary  to  have  that  machine  as  it  is  to 
have  a  brick  machine  Itself.  This  Is  a  ma- 
chine that  is  ordinarily  used  in  the  clay  busi- 
ness, and  It  is  in  all  the  factories  making  brick 
by  that  process.  There  has  been  practically 
no  change  in  it  no  improvements  made  on 
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It  at  all.  As  regards  these  knives  that  re- 
volve around  the  end  where  the  clay  emerges 
and  dangers  incident  to  the  operation  of  the 
machine,  they  are  now  precisely  the  same 
as  they  were  as  long  ago  as  I  can  remember. 
In  some  plants  the  machine  is  operated  by  a 
boy,  and  in  some  by  a  man.  The  clay  is 
ordinarily  moistened  in  this  machine  from  a 
water  faucet.  In  the  plant  with  which  I 
am  connected  the  material  is  shoveled  into 
the  machine.  In  some  places  It  is  the  custom 
or  usage  among  men  to  employ  boys  to  oper- 
ate these  machines,  and  In  some  places  they 
don't  I  have  seen  boys  operating  machines 
where  they  are  run  as  this  one  is  here,  but, 
where  they  do  shoveling,  you  have  to  have 
men  to  do  the  work." 

Edward  J.  Shaw  testified:  "I  am  a  North- 
western representative  with  the  American 
Clay  Machinery  Company  of  Bucyrus,  Ohio. 
I  have  followed  that  business  going  on  30 
years.  That  company  manufactures  all  kinds 
of  clayworking  machinery.  I  think  I  am  ac- 
quainted with  the  particular  pug  mill  in 
controversy  in  this  case.  I  am  acquainted 
with  the  customs  of  the  business  in  practi- 
cally all  of  the  Northwest  I  do  not  know 
any  instance  where  this  particular  pug  mill 
in  question  was  ever  made  with  a  guard  to 
protect  the  outer  knives.  It  is  such  a  ma- 
chine as  is  used  by  brickmakers  generally 
In  the  territory  I  have  defined.  All  of  the 
stiff  mud  and  clay  plants  have  a  pug  mill  like 
the  one  in  question.  This  is  what  is  known 
as  the  approved  machine  among  claymakers." 

The  defendant  then  offered  to  prove  by  the 
last  two  witnesses  that  the  pug  mill  In  ques- 
tion was  not  a  dangerous  machine,  and  that 
the  defendant  had  no  reason  to  believe  that 
there  was  any  danger  connected  with  the  use 
of  such  a  machine,  and  that  neither  of  them 
ever  knew  of  an  accident  happening  similar 
to  the  one  involved  in  this  case.  The  court 
refused  to  allow  the  proof  to  be  made. 

Austin  North  testified:  "I  am  a  stock- 
holder in  the  Slater  Brick  Company.  At  the 
time  the  plaintiff  was  working  for  that  com- 
pany, the  hose  was  entirely  new.  There  were 
no  defects  in  the  nozzle  of  the  hose  nor  in  the 
valve.  The  entire  plant  was  new,  and  we  had 
been  handling  it  three  or  four  days,  possibly 
five  days,  getting  the  plant  started.  An  inch 
and  a  quarter  pipe  conducted  the  water  into 
the  building.  The  force  of  the  water  was  me- 
dium. I  would  not  be  prepared  to  say  how 
large  a  pressure  we  had.  If  you  took  a 
three-quarter  Inch  hose  and  turned  the  water 
on  full,  wide  open,  you  would  be  able  to 
throw  the  water  about  20  feet  from  the  noz- 
zle." 

August  Bonnet  testified:  "My  business  Is 
that  of  a  construction  engineer,  building  plants 
all  over  the  country.  I  was  superintendent 
of  the  work  at  the  Slater  Brick  Company's 
plant  when  it  was  put  in  operation.  The 
plaintiff  came  to  the  works,  and  asked  me  if 
he  could  have  some  work.  I  showed  the  boy 
what  to  do.   I  showed  him  the  machine,  and 


also  the  lever  to  throw  the  machine  in  and 
out  of  gear  and  where  the  spray  valve  was, 
and  the  other  one  at  the  north  end  of  the 
mill  where  the  hose  was  attached,  the  valve 
here,  and  showed  him  how  to  handle  the  noz- 
zle and  how  to  tell  with  his  hand  when  the 
clay  was  dry;  not  to  go  near  the  front,  but  to 
keep  away  from  there.  He  was  shown  three 
or  four  days,  and  he  got  so  he  could  handle  It 
very  successfully.  I  showed  him  how  to  han- 
dle the  hose.  I  told  him  to  turn  the  water  on 
the  brick  machine  proper  after  the  clay  had 
left  the  pug  mill,  when  requested  to  do  so.  I 
simply  told  him  to  turn  the  hose  In  it.  He 
could  stand  right  there  without  getting  down 
where  the  hole  was.  I  gave  him  that  in- 
struction two  or  three  times  through  the 
day.  Sometimes  we  would  run  an  hour  or 
two.  Then  all  at  once  the  clay  would  get  a 
little  bit  stiff  in  the  machine,  and  then  we 
would  want  a  little  water  in  the  machine. 
That  was  the  only  occasion  we  would  call 
for  water  when  the  clay  was  being  run 
through  the  machine.  I  Instructed  the 
plaintiff,  when  feeling  the  temper  of  the 
clay,  to  feel  of  it  on  top.  He  was  never 
told  to  go  there  and  feel  the  clay  as  it  came 
out  of  the  pug  mill  before  coming  into  the 
brick  machine,  but  to  keep  away  from 
there.  The  nozzle  was  all  right.  As  to  its 
condition,  I  don't  know  as  we  had  any  trou- 
ble with  the  nozzle  or  hose  during  the  time 
the  boy  remained  there  in  the  employ  of  the 
Slater  Brick  Company,  unless  when  it  was 
leaking.  After  the  clamp  had,  been  put  on 
the  hose,  the  condition  of  the  hose  and  noz- 
zle during  the  boy's  employment  there  was 
all  right.  I  was  present  when  the  plaintiff 
was  performing  the  duties  which  I  instruct- 
ed him  in.  He  was  supposed,  when  per- 
forming his  duties  to  be  one  foot  from  the 
north  end  in  the  center.  He  had  a  nice  floor 
to  stand  on.  During  the  time  that  I  was 
there  and  saw  him  performing  his  duties,  he 
was  always  standing.  I  never  saw  him  dur- 
ing the  performance  of  his  duties  on  his 
knees.  There  was  no  necessity  for  him  be- 
ing in  that  position  during  the  performance 
of  his  duties.  It  was  after  the  clay  had 
emerged  out  of  the  opening  and  passed  the 
cutting  knives  the  water  was  to  be  turned 
on  them  with  the  hose,  but  only  when  re- 
quested. The  faucet  with  the  little  holes 
was  supposed  to  do  for  the  entire  machine, 
and  sometimes  the  clay  would  vary,  and 
there  would  have  to  be  a  little  water  put  in 
it."  Another  witness  testified  that  the  hose 
and  nozzle  were  new. 

At  the  close  of  the  testimony,  the  defend- 
ant moved  the  court  to  Instruct  the  jury  to 
render  a  verdict  in  favor  of  the  defendant 
for  the  following  reasons,  to  wit: 

"(1)  That  there  is  no  evidence  tending  to 
prove  that  the  defendant  was  negligent  as 
alleged  In  plaintiff's  complaint,  in  that:  (a) 
There  is  no  evidence  tending  to  show  that 
the  defendant  was  negligent  in  falling  to 
provide  the  outer  knives  of  said  pug  mill 
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with  a  box  or  guard,  but  the  evidence  affirm- 
atively shows  that  said  pug  mill  was  a  ma- 
chine in  common  use  among  daymen,  and 
was  commonly  and  generally  operated  with- 
out a  guard  or  box  over  said  outer  knives, 
(b)  There  is  >no  evidence  tending  to  show 
that  the  defendant  knew  or  ought  to  have 
known  of  the  defect  existing  in  said  hose, 
but  It  affirmatively  appears  from  the  evi- 
dence that  it  had  no  such  knowledge,  and, 
even  if  the  defendant  knew  of  such  defect, 
the  injury  resulting  therefrom  was  one  such 
as  the  defendant  could  and  would  not  have 
reasonably  anticipated,  (c)  There  Is  no  evi- 
dence tending  to  show  that  the  defendant 
was  negligent  In  failing  to  warn  the  plain- 
tiff of  any  dangers,  for  the  reason  that  the 
same  were  apparent,  and  it  affirmatively  ap- 
pears from  the  evidence  that  the  plaintiff 
knew  and  appreciated,  or  ought  to  have 
known  and  appreciated,  such  dangers. 

"(2)  That  the  plaintiff  assumed  the  risk  of 
such  Injury  in  the  mode  in  which  It  occur- 
red, for  the  reason  that  the  dangers  arising 
from  said  pug  mill  were  apparent,  and  the 
plaintiff  knew  and  appreciated,  or  ought  to 
have  know  and  appreciated,  the  dangers 
arising  from  the  operation  of  such  machine, 
in  that  the  plaintiff  has  exhibited  a  thorough 
knowledge  of  said  pug  mill,  and  testified  posi- 
tively that  he  knew  that,  when  his  hand  came 
in  contact  with  one  of  said  knives,  it  was  liable 
to  be  injured;  and  from  the  knowledge  that 
plaintiff  has  exhibited  concerning  said  pug 
mill  the  only  inference  that  can  be  deduced 
Is  that  plaintiff  knew  that  his  hand  might 
come  in  contact  with  said  knife,  and  thereby 
be  injured." 

This  motion  was  overruled,  and  afterwards 
the  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $5,000  damages.  The  court  en- 
tered Judgment  upon  the  verdict,  and,  from 
this  judgment  and  an  order  refusing  It  a 
new  trial,  the  defendant  has  appealed  to 
this  court 

It  has  required  some  research  to  determine 
how  the  questions  argued  in  the  briefs  and 
at  the  bar  of  this  court  are  raised  by  the 
record.  No.  motion  for  a  nonsuit  was  in- 
terposed, and  no  request  was  made  that  the 
court  withdraw  from  the  consideration  of 
the  jury  any  of  the  alleged  grounds  of  de- 
fendant's negligence  set  forth  In  the  com- 
plaint If  there  was  testimony  sufficient  to 
go  to  the  jury  on  any  of  these  alleged 
grounds,  the  motion  to  direct  a  verdict  was 
properly  denied.  Indeed,  the  appellant  it- 
self offered  instructions  touching  all  of  the 
alleged  acts  of  negligence,  which  Instruc- 
tions the  court  gave.  In  order,  then,  to  come 
to  a  proper  consideration  of  the  appeals,  we 
must  confine  ourselves  to  the  specification  of 
error  that  the  court  was  wrong  in  denying 
defendant's  motion  for  a  new  trial,  and  in 
submitting  certain  Instructions  to  the  Jury 
and  refusing  others.  The  two  Instructions 
refused,  however,  do  not  Involve  the  funda- 


mental questions  so  ably  argued  by  counsel 
for  both  sides. 

1.  We  will  begin,  then,  with  the  inquiry 
whether  the  defendant  was  negligent  in  not 
having  the  knives  boxed  or  otherwise  guard- 
ed. It  is  proper  to  inquire  into  this,  because 
we  do  not  know  which  alleged  act  of  negli- 
gence is  the  basis  of  this  verdict  Perhaps 
the  jury  found  against  the  defendant  on  all 
three.  A  motion  to  exclude  the  first  ground 
of  alleged  negligence  from  the  consideration 
of  the  jury  might  properly  have  been  made 
and  sustained,  because  there  was  no  evidence 
that  the  mill  could  have  been  operated  with 
guards  upon  it  In  addition  to  this,  the  un- 
contradicted testimony  of  the  defendant 
shows  that  the  machine  in  question  was  the 
standard  make  of  a  reliable  manufacturing 
establishment;  that  all  pug  mills  are  built 
In  the  same  way  with  the  knives  exposed; 
that  this  one  was  appropriate  for  the  work 
designed  to  be  done  by  it ;  and  that  the  same 
kind  of  machine  had  been  In  constant  use  in 
a  large  area  of  the  country  for  many  years. 
In  the  case  of  Fritz  v.  Salt  Lake  &  O.  G.  & 
E.  L.  Co.,  18  Utah,  493,  500,  56  Pac.  90-92, 
the  Supreme  Court  of  Utah  said :  "The  rule 
has  become  elementary  that  where  the  mas- 
ter has  furnished  the  servant  with  machinery 
and  appliances  reasonably  safe  and  suitable, 
and  such  as  are  In  general  use  for  carrying 
on  the  same  kind  of  business  as  that  in  which 
the  master  is  engaged,  and  the  servant  Is  in- 
jured without  any  fault  of  the  master,  the 
master  cannot  be  held  liable  because  he  fail- 
ed to  make  use  of  some  attachment  or  special 
device  that  might  have  rendered  the  operat- 
ing of  the  machine  less  dangerous,  and  the 
accident  thereby  might  have  been  avoided." 
The  rule  as  above  stated  is  laid  down  in  the 
following  cases  and  text-books:  Titus  v. 
Railroad  Co.,  136  Pa.  618,  20  Atl.  517,  20  Am. 
St.  Rep.  944  ;  5  Thompson's  Commentaries,  f 
3993 ;  Bailey,  Master's  Liability,  etc.,  p.  145 ; 
Gilbert  v.  Guild,  144  Mass.  001,  12  N.  E. 
3G8;  Schroeder  v.  Car  Co.,  56  Mich.  132,  22 
N.  W.  220;  Nutt  v.  So.  Railway  Co.,  25  Or. 
291,  35  Pac.  653 ;  W.  &  G.  Railroad  Co.  v.  Mc- 
Dade,  135  U.  S.  554,  10  Sup.  Ct  1044,  34  L 
Ed.  235 ;  Sappeufleld  v.  Main  St  &  A.  P.  R. 
Co.,  91  Cal.  48,  27  Pac  590.  The  following  Is 
taken  from  the  text  of  26  Cyc.  1108 :  "While 
not  conclusive  on  the  question  of  negligence, 
evidence  is  generally  admissible  In  an  action 
for  personal  injuries  to  show  whether  or  not 
the  master's  machinery,  appliances,  ways, 
and  methods  are  such  as  are  in  ordinary  and 
common  use  by  others  In  the  same  business." 
In  the  case  at  bar  the  court,  at  the  request 
of  the  defendant,  advised  the  jury  that,  if  it 
was  the  custom  of  brickmakers  to  use  pug 
mills  of  the  kind  defendant  used  without 
any  guard,  then  no  liability  could  be  imposed 
on  the  defendant  for  failure  to  provide  its 
mill  with  a  guard.  If  the  jury  considered 
this  Instruction,  It  must  have  found  for  the 
defendant  on  that  issue,  because  the  defend- 
ant proved  that  it  followed  the  usual  and 
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ordinary  custom  of  brlckmakers.  At  any 
rate,  a  failure  to  prove  what,  If  any,  precau- 
tions could  or  might  have  been  taken  by  the 
defendant  to  guard  the  knives,  precluded  the 
plaintiff  from  recovery  on  that  branch  of  the 
case.  Plaintiff  testified  that  he  afterwards 
taw  the  machine  with  a  guard  over  the 
knives,  but  he  does  not  say  that  the  mill 
was  In  operation  at  the  time,  and  the  testi- 
mony was  afterwards  on  his  motion  stricken 
from  the  record  and  taken  from  the  consid- 
eration of  the  Jury. 

2.  The  second  alleged  ground  of  negligence 
on  the  part  of  the  defendant  Is  that  the  hose 
"was  wholly  defective  and  unfit  for  use,  In 
that  the  appliance  for  controlling  the  size 
and  force  of  the  stream  emerging  from  the 
nozzle  thereof  had  become  so  weak  as  to  slip 
and  allow  the  full  force  of  the  water  to  sud- 
denly Issue  from  said  nozzle,  of  all  of  which 
defects  the  defendant  well  knew,  or,  in  the 
exercise  of  ordinary  care,  ought  to  have 
known."  There  Is  no  testimony  in  the  case 
that  would  warrant  the  conclusion  that  the 
fact  that  the  nozzle  had  been  forced  out  of 
the  hose  on  a  day  prior  to  the  Injury  to  plain- 
tiff had  anything  to  do  with  the  action  of  the 
water  on  August  16th.  Indeed,  the  plaintiff 
himself  shows  that  that  defect  or  weakness 
In  the  apparatus  had  no  connection  with 
what  later  occurred.  That  defect,  If  it  was 
one,- was  apparently  remedied.  Let  us  bear 
In  mind  that  no  claim  Is  made  that  the  de- 
fendant negligently  employed  a  pressure  of 
water  that  an  ordinary  hose  nozzle  could  not 
withstand  or  control.  The  testimony  shows 
that  the  hose  and  nozzle  were  new  and  ap- 
parently In  good  condition.  No  amount  of 
testing  would  have  apprised  the  defendant 
that  such  an  accident  as  this  was  likely  to 
happen.  Indeed,  as  is  suggested  by  defend- 
ant's counsel,  a  perusal  of  the  plaintiff's  nar- 
rative of  how  it  did  occur  Is  sufficient  to  con- 
vince us  that  defendant  could  not  possibly 
have  apprehended  the  happening  of  an  event 
which  seems  to  have  taken  place  In  opposi- 
tion to  elementary  physical  laws.  The  rule 
applicable  to  this  branch  of  the  case  is  thus 
stated  in  20  Am.  &  Eng.  Ency.  of  Law,  78: 
"As  the  master  Is  only  bound  to  use  reason- 
able care  in  furnishing  and  maintaining  In  a 
safe  condition  the  machinery  and  appliances, 
and  does  not  Insure  the  servant  against  injury, 
there  can  be  no  recovery  for  Injuries  sus- 
tained from  defects  in  such  machinery  or 
appliances  unless  the  master  had  knowledge 
thereof,  or  unless  in  the  exercise  of  reason- 
able care  he  should  have  known  thereof."  Mr. 
Thompson  says  (4  Thompson's  Commentaries, 
f  8864) :  "In  an  action  by  an  employe  against 
bis  employer  for  injuries  sustained  by  the 
former  in  the  course  of  his  employment  from 
defective  appliances,  the  presumption  Is  that 
the  appliances  were  not  defective ;  and,  when 
it  Is  shown  that  they  were,  then  there  Is  a 
further  presumption  that  the  employer  bad 
no  notice  or  knowledge  of  this  fact,  and  was 
not  negligently  Ignorant  of  It"  In  this  case 
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there  Is  not  only  no  proof  that  defendant 
knew  or  should  have  known  of  a  defect  In  the 
nozzle,  but  there  Is  a  total  lack  of  evidence 
that  there  was  any  defect  In  It  Moreover,  if 
recovery  Is  sought  because  of  a  defective 
nozzle,  there  is  no  testimony  as  to  how  the 
accident  actually  occurred.  There  is  no 
causal  connection  between  the  injury  to  plain- 
tiff and  any  condition  of  the  hose  or  nozzle. 
No  jury  could  say  what  It  was  about  the  hose 
or  nozzle  that  caused  the  accident  In  this 
regard  the  case  falls  squarely  within  the  rule 
laid  down  by  this  court  In  Howie  v.  Califor- 
nia Brewery  Co.,  35  Mont  264,  88  Pac.  1007 ; 
Olsen  v.  Montana  Ore  Pur.  Co.,  85  Mont.  400, 
89  Pac.  781;  McOowan  v.  Nelson,  86  Mont 
67,  02  Pac.  49 ;  McAuley  v.  Insurance  Co.,  87 
Mont  — ,  96  Pac.  131.  There  must  be  some 
substantive  testimony  to  justify  a  jury  in 
returning  a  verdict  for  the  plaintiff  in  such 
cases.  We  conclude,  therefore,  that  no  ver- 
dict should  have  been  based  upon  the  allega- 
tion that  defendant  furnished  a  defective 
hose.  In  this  connection,  it  may  be  remarked 
that  the  court  again  at  the  request  of  the 
defendant  also  submitted  to  the  jury  the 
question  of  negligence  with  regard  to  a  de- 
fective hose,  as  follows:  "You  are  instruct- 
ed that  no  liability  of  the  defendant  can  be 
based  upon  the  fact  of  any  defect  of  the  hose 
or  nozzle  herein  in  question,  If  such  you  find 
to  be  the  fact,  unless  the  defendant  knew  of 
such  defect  or  that  such  defect  or  defects 
had  existed  for  such  a  length  of  time  as  that 
the  defendant  should  have  known  thereof  in 
the  exercise  of  reasonable  care  and  diligence." 
If  the  Jury  heeded  this  Instruction,  they  must 
necessarily  have  found  for  the  defendant  on 
this  branch  of  the  case  also. 

3.  Was  the  defendant  guilty  of  negligence 
in  falling  to  explain  to  plaintiff  the  dangers 
to  be  apprehended  from  the  machinery?  The 
first  question  involved  is  one  of  pleading.  It 
Is  alleged  in  the  complaint  that  plaintiff 
was  13  years  of  age,  wholly  unskilled  in 
the  use  of  machinery,  and  that  defendant 
was  negligent  in  not  explaining  to  plaintiff 
the  dangers  to  be  apprehended.  There  is  no 
allegation  that  plaintiff  was  not  as  Intelli- 
gent as  the  average  boy  of  his  age,  and  we 
must  conclude,  therefore,  in  the  light  of  his 
testimony,  that  he  was.  There  is  no  allega- 
tion that  plaintiff  was  inexperienced  in  the 
use  of  such  machinery,  but  without  objec- 
tion, he  testified  that  he  was.  No  complaint 
is  made  of  a  failure  to  warn  the  plaintiff, 
unless  that  omission  be  involved  in  the  fail- 
ure to  explain  the  dangers  to  him.  We  dwell 
upon  this  question  of  pleading,  not  because 
the  appellant  urges  the  same  as  fatal  to  a 
recovery,  but  because  It  is  necessarily  In- 
volved In  the  disposition  we  make  of  the  ap- 
peal. After  carefully  reading  the  testimony, 
we  are  convinced  that  it  cannot  be  claimed 
that  parts  of  the  machine  in  question  were 
not  obviously  dangerous,  or  that  plaintiff  did 
not  know  and  understand  wherein  the  dan- 
ger lay.  That  is  to  say,  it  was  apparent  that, 
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If  a  person's  hand  came  in  contact  with  the 
cogs  of  the  knives  while  the  machine  was  in 
motion,  injury  would  probably  result.  Plain- 
tiff knew  this.  It  was  obvious.  It  was  un- 
necessary to  tell  this  to  the  boy  or  explain  it 
to  him.  He  knew  all  about  it.  Therefore 
it  was  unnecessary  and  would  have  been  use- 
less to  give  him  any  information  on  that  sub- 
ject, and  no  negligence  can  be  predicated  up- 
on defendant's  failure  to  do  so.  4  Thompson's 
Commentaries,  §  4095 ;  Ciriack  v.  Merchants* 
Woolen  Co.,  146  Mass.  182,  15  N.  E.  579,  4 
Am.  St.  Rep.  307;  Crowley  v.  Pacific  Mills, 
148  Mass.  228,  19  N.  E.  344;  Williams  v. 
Churchill,  137  Mass.  243,  50  Am.  Rep.  304; 
Buckley  v.  G.  P.  &  R.  Mfg.  Co.,  113  N.  T. 
540,  21  N.  E.  717 ;  Silvia  v.  Sagamore  Mfg. 
Co.,  177  Mass.  476,  59  N.  E.  73;  White  v. 
Whitteman  L.  Co.,  131  N.  Y.  631,  30  N.  E. 
236;  Hettchen  v.  Chlpman,  87  Md.  729,  41 
Atl.  65 ;  Wagner  v.  Piano  Mfg.  Co.,  110  Wis. 
48,  85  N.  W.  643 ;  Bonn  Mfg.  Co.  v.  Erickson, 
55  Fed.  943,  5  C.  C.  A.  341;  Berlin  v.  Mer- 
shon  &  Co.,  132  Mich.  183,  93  N.  W.  248. 

This  brings  us  to  a  consideration  of  the  In- 
structions on  this  feature  of  the  case.  The 
learned  trial  Judge  undoubtedly  realized  that 
the  defendant  could  not  be  held  liable  for 
failure  to  point  out  to  plaintiff  dangers  of 
which  he  was  fully  aware,  because  the  court 
gave  to  the  Jury  the  following  Instructions : 

"No.  6.  It  is  the  duty  of  one  who  employs 
an  inexperienced  child  of  tender  years  to 
work  about  dangerous  machinery  to  explain 
to  him  the  dangers  connected  with  such 
work,  and  the  manner  in  which  the  work 
should  be  done,  in  order  to  avoid  them.  The 
failure  to  do  this  is  negligence;  and,  if  the 
child  sustains  injuries  in  consequence  of  such 
failure,  his  employer  is  answerable  in  dam- 
ages to  him.  This  duty  is  one  which  the 
master  is  bound  to  perform  or  to  have  per- 
formed, and,  if  he  sees  fit  to  trust  the  per- 
formance of  it  to  someone  else,  he  Is  account- 
able for  such  person's  failure  to  perform  it. 

"No.  7.  I  charge  you  that  the  duty  to  In- 
struct the  plaintiff  as  to  the  dangers  sur- 
rounding the  work  which  he  was  directed  to 
do  would  not  be  discharged  by  merely  In- 
forming him  that  such  work  was  dangerous, 
or  that  a  particular  part  of  the  machinery  at 
which  he  was  set  to  work  was  dangerous.  It 
was  the  duty  of  plaintiff's  employer,  not  sim- 
ply to  tell  him  of  the  dangers  incident  to  the 
work,  but  also  to  explain  to  him  wherein 
these  dangers  lay,  and  to  show  him  how  to 
do  the  work  in  such  a  way  as  to  avoid  them." 

There  is  a  line  of  cases  that  hold  that  it 
may,  under  certain  circumstances,  become 
the  duty  of  employers,  not  only  to  warn  child 
employes  of  danger,  but,  even  In  cases  where 
the  danger  is  known  and  fully  understood,  to 
take  such  precautions  and  give  such  instruc- 
tions as  to  the  manner  of  doing  the  work  as 
will  enable  the  child  to  avoid  the  danger  If 
the  Instructions  are  followed.  In  the  case  of 
Fries  v.  American  Lead  Pencil  Co.,  2  Cal. 
App.  148,  83  Pac.  173,  the  plaintiff  was  allow- 


ed to  recover  damages  for  injuries  received 
by  unthinkingly  putting  his  hand  against  a 
circular  saw,  of  the  danger  of  touching  which 
he  had  knowledge.  The  court  said:  "It  is 
said  that  this  [plaintiffs  own  testimony] 
shows  that  the  child  was  of  sufficient  Intelli- 
gence to  be  able  to  comprehend,  and  did,  in 
fact,  comprehend,  the  danger  surrounding 
his  occupation,  and,  there  being  no  evidence 
to  the  contrary,  no  negligence  could  be  im- 
puted to  defendant  if  It  did  not  give  plaintiff 
Instructions  as  to  danger.  But  the  decision 
upon  the  former  appeal  lays  down  the  well- 
known  rule  that  the  tender  years  of  plaintiff, 
his  capacity  for  understanding  and  appreciat- 
ing the  dangers  surrounding  his  employment 
were  potent  factors  in  determining  whether 
defendant  was  absolved  from  the  duty  of  in- 
structing plaintiff  as  to  such  dangers  and 
the  necessity  for  caution  and  care.  *  *  * 
Had  the  Jury,  in  the  case  at  bar,  before  them 
facte  or  circumstances  sufficient  to  justify 
the  conclusion  that  plaintiff  did  not  under- 
stand and  appreciate  the  dangers  surround- 
ing him?  We  think  they  had.  Appellant  s 
contention  rests  upon  a  literal  construction 
of  plaintiffs  words.  But  the  jury  knew  that 
the  child  was  only  9  years  old  when  injured, 
though  13  years  of  age  when  testifying.  His 
evidence  justified  the  full  application  of  their 
intuitive  knowledge  that  thoughtlessness  is 
at  once  the  source  of  happiness  and  danger 
to  children  of  that  age.  His  evidence  as  to 
knowledge  is  offset  by  the  absence  of  judg- 
ment and  want  of  appreciation  eloquently  at- 
tested by  the  fact  that  notwithstanding  his 
knowledge,  and  the  natural  tendency  to 
shrink  from  pain  and  injury,  he  did  the  very 
thing  which  judgment  born  of  reason  would 
prompt  him  to  avoid.  After  stating  his 
knowledge  touching  the  cutting  power  of  the 
saw,  In  the  same  connection  he  artlessly  said  : 
Mack  called  me,  and  I  went  over  there,  and 
leaned  against  the  table,  and  got  my  hand 
against  the  saw,  and  that  is  the  way  my 
hand  got  cut.'  This  Is  precisely  what  might 
be  expected  of  a  child  of  that  age  whoso 
•thoughtlessness  and  carelessness  are  but  oth- 
er words  for  absence  of  judgment.*  And  this 
is  precisely  what  the  appellant  should  have 
anticipated  and  guarded  against  by  impress- 
ing upon  the  mind  of  this  mere  child  the 
lesson  that  he  must  carefully  avoid  coming 
in  contact  with  the  machinery  or  saws.  This 
is  the  very  reason  the  law  made  it  the  duty 
of  appellant  to  give  cautionary  instructions 
when  this  nine-year  old  boy  was  employed 
and  placed  amid  unusual  surroundings  in  a 
noisy  room,  full  of  danger  even  to  adults.  The 
laws  of  nature  constitute  an  integral  part 
of  the  evidence  In  every  case,  and  the  Jury 
had  a  right  to  view  the  acts  of  this  child  in 
the  light  of  general  and  immutable  laws  gov- 
erning the  conduct,  impulses,  and  mental  de- 
velopment of  children.  They  had  a  right  to 
consider  every  fact  and  circumstance  bear- 
ing upon  his  knowledge  and  appreciation  of 
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dangers  surrounding  him,  and  measure  his 
words  by  the  standard  of  his  acts." 

In  Foley  v.  California  Horseshoe  Co.,  115 
Cal.  192,  47  'Pac.  44,  56  Am.  St  Rep.  87,  the 
court  said:  "The  question  of  the  taking  of  a 
risk,  the  question  of  the  assumption  of  re- 
sponsibility in  a  given  act,  Is  determined  as 
much  upon  the  matter  of  judgment  as  upon 
the  matter  of  knowledge.  *  *  *  Children 
are  taught  obedience.  They  are  taught  not 
to  oppose  their  will  and  their  judgment  to 
those  in  authority  over  them;  but,  In  addi- 
tion to  this,  and  more  Important  than  all,  the 
judgment  of  the  child  Is  the  last  faculty  de- 
veloped. •  *  *  Knowledge  he  may  have, 
facts  he  may  acquire;  but  the  ability  to  ap- 
ply his  knowledge  or  reason  upon  his  facts 
comes  to  him  later  In  life.  The  very  ac- 
cidents of  childhood  come  from  thought- 
lessness and  carelessness  which  are  but  oth- 
er words  for  absence  of  judgment.  •  *  * 
Their  conduct  is  to  be  judged  in  accordance 
with  the  limited  knowledge,  experience,  and 
judgment  which  they  possess  when  called  up- 
on to  act  and  it  must,  from  the  very  nature 
of  the  case,  be  a  question  of  fact  for  the 
jury,  rather  than  of  law  for  the  court,  to  say 
whether  or  not  in  the  performance  of  a  given 
task  the  child  duly  exercised  such  judgment 
ns  he  possessed,  taking  into  consideration  his 
years,  his  experience  and  his  ability."  In  the 
case  of  Chambers  v.  Woodbury  Mfg.  Co.,  106 
Md.  496,  68  Atl.  290,  14  L.  R.  A.  (N.  S.)  383, 
the  court  employed  this  language:  "What  Is 
the  law  governing  the  duty  of  master  to 
child  servants  of  tender  years  when  placed 
in  a  dangerous  and  exposed  place  or  situa- 
tion? When  an  employer  places  a  young  and 
Inexperienced  person  at  work  in  an  exposed 
and  dangerous  situation,  he  Is  bound  to  give 
him,  due  caution  and  instruction,  and  his 
failure  to  do  so  Is  not  excused  by  the  fact 
that  the  servant,  by  the  use  of  his  eye- 
sight might  have  seen  the  peril  and  avoided 
it.  It  Is  the  duty  of  one  who  employs  young 
persons  In  his  service  to  take  notice  of  their 
apparent  age  and  ability,  and  to  use  ordinary 
care  to  protect  them  from  risks  which  they 
cannot  properly  appreciate,  and  to  which 
they  ought  not  to  be  exposed.  •  *  *  For 
this  purpose  the  master  must  Instruct  such 
young  servants  In  their  work  and  warn  them 
against  the  dangers  to  which  it  exposes 
them,  and  he  must  put  this  warning  in  such 
language  as  to  be  sure  they  understand  it 
and  appreciate  the  danger;  for  it  is  not 
enough  that  he  should  do  his  best  to  make 
children  understand.  They  must  not  be  ex- 
posed to  dangers  which  they  do  not  fully  un- 
derstand in  fact.  Bearing  In  mind  the  natu- 
ral forgetfulness  of  youth,  he  must  renew 
bis  warning  from  time  to  time,  as  may  be 
reasonable  and  necessary.  And  If  the  serv- 
ant has  not  capacity  enough  to  understand 
the  warning  and  appreciate  the  danger,  or 
for  other  reasons  does  not  in  fact  understand 
It.  the  master  will  be  liable  for  any  Injury 
which  such  servant  may  suffer  in  conse- 


quence, If  continued  at  such  work.  •  *  * 
We  think  there  can  be  but  one  answer,  and 
that  Is  that  the  appellee  was  guilty  of  negli- 
gence, because  a  master  must  look  out  for 
the  child,  and  must  see  that  It  is  not  ex- 
posed to  danger  arising  from  the  structure 
of  building  or  machinery  which  an  operator 
of  ordinary  intelligence  and  experience  would 
perceive.  Notice  of  danger  is  not  enough. 
The  child  must  have  sufficient  instruction  to 
enable  him  to  avoid  the  danger."  The  Su- 
preme Court  of  Michigan  In  Powers  v.  Har- 
low, 53  Mich.  507,  19  N.  W.  257,  51  Am.  Rep. 
154,  said :  "Children,  wherever  they  go,  must 
be  expected  to  act  upon  childish  instincts 
and  Impulses ;  and  others  who  are  chargeable 
with  a  duty  of  care  and  caution  towards 
them  must  calculate  upon  this  and  take  pre- 
cautions accordingly." 

Judge  Cooley,  in  his  work  on  Torts,  p.  553, 
says:  "The  master  may  be  guilty  of  action- 
able negligence  In  exposing  persons  to  perils 
In  bis  service,  which,  though  open  to  observa- 
tion, they  by  reason  of  their  youth  or  inex- 
perience do  not  fully  understand  and  ap- 
preciate, and  in  consequence  of  which  they 
are  injured."  And  the  court  in  Chambers  v. 
Woodbury  Mfg.  Co.,  supra,  also  remarked: 
"So  it  may  be  safely  laid  down  as  a  rule 
that  those  persons  who  employ  children  about 
dangerous  places  should  anticipate  that  they 
will  exercise  only  such  judgment,  discretion, 
and  care  as  Is  usual  among  children  of  the 
same  age  under  similar  circumstances,  and 
are  bound  to  use  due  care,  having  regard  to 
their  age  and  inexperience,  to  protect  them 
from  the  dangers  incident  to  the  situation  in 
which  they  are  placed,  and  use  reasonable 
precaution  in  the  exercise  of  such  care  in 
their  behalf.  It  is  the  duty  of  the  employer 
to  so  Instruct  such  employes  concerning  the 
dangers  connected  with  their  employment 
which  from  their  youth  and  Inexperience 
they  may  not  appreciate  or  comprehend,  that 
they  may  by  the  exercise  of  such  care  as 
ought  reasonably  to  be  expected  from  them 
guard  and  avoid  Injuries  arising  therefrom. 
While  employers  are  not  insurers  of  the 
lives  and  limbs  of  their  employes,  they  do 
impliedly  engage  that  they  will  not  expose 
them  to  the  hazard  of  losing  their  lives, 
or  suffering  great  bodily  harm,  when  It  is 
neither  reasonable  nor  necessary  to  do  so. 
Of  course,  there  can  be  no  negligence  where 
there  is  no  duty  that  is  due,  for  negligence 
Is  the  breach  of  some  duty  that  one  person; 
owes  to  another,  and  the  duty  varies  with 
circumstances  and  with  the  relation  to  each 
other  of  the  Individuals  concerned,  so  the 
alleged  negligence  varies,  and  the  act  com- 
plained of  never  amounts  to  negligence  In 
law  or  in  fact,  if  there  has  been  no  breach 
of  duty ;  for,  In  order  to  maintain  an  action 
for  an  injury  to  person  or  property  by  reason 
of  negligence  or  want  of  due  care,  there  must 
be  shown  to  exist  some  obligation  or  duty 
towards  the  plaintiff  which  the  defendant 
has  left  undischarged  or  unfulfilled.   •   *  * 
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Another  inquiry  is:  To  what  tribunal  the 
court  or  jury,  does  the  law  confide  the  right 
and  duty  to  determine  the  question  of  negli- 
gence vel  non  of  the  master  under  the  cir- 
cumstances of  the  case  at  bar?  The  answer 
to  this  question  is  that  it  is  the  [province  of 
the]  Jury  always,  under  proper  instructions, 
and  never  of  the  court,  unless  the  want  of 
evidence  is  so  clear  and  obvious  that,  as- 
suming all  the  evidence  offered  by  the  plain- 
tiff to  be  true,  and  adding  thereto  every  in- 
ference which  may  be  fairly  and  legitimately 
drawn  therefrom,  it  was  insufficient  to  war- 
rant the  Jury,  in  the  exercise  of  a  reasonable 
Intelligence,  to  find  on  the  issue  in  favor  of 
the  plaintiff."  In  the  case  of  Ford  v.  Bodcaw 
Lumber  Co.,  73  Ark.  40,  83  S.  W.  346,  the 
court  said:  "They  [the  Jury]  might  have 
reasonably  inferred  from  this  instruction 
that  it  was  the  duty  of  the  appellee  to  in- 
struct Doras  Ford,  Its  employe  and  an  In- 
experienced minor,  only  as  to  'latent  dan- 
gers incident  to  the  work'  he  was  employed 
to  do-,  but  this  is  not  correct  It  is  not 
the  duty  of  a  master  to  warn  an  Inexperienc- 
ed servant  of  the  dangers  liable  to  be  en- 
countered by  him  in  the  performance  of  his 
duties  where  experience  and  instruction  are 
not  necessary  to  enable  him  to  do  with  safe- 
ty the  work  he  is  employed  or  required  to 
perform.  If  the  danger  of  the  employment 
Is  patent,  and  the  servant,  by  reason  of  his 
youth  and  Inexperience,  does  not  know  or  ap- 
preciate the  danger  Incident  to  the  service  he 
is  employed  to  do,  it  would  be  the  duty  of 
the  master  to  warn  him  of  it,  and  Instruct 
him  how  to  avoid  it,  so  far  as  It  can  be, 
before  exposing  him  to  it;  In  all  cases  where 
there  is  a  duty  to  warn  a  servant,  it  would  be 
a  breach  of  such  duty  to  expose  him  to  such 
dangers  without  giving  him  such  Instructions 
and  caution  as  would,  in  the  Judgment  of  men 
of  ordinary  minds,  understanding,  and  prud- 
ence, be  sufficient  to  enable  him  to  appre- 
ciate the  dangers,  and  the  necessity  for  the 
-  exercise  of  due  care  and  caution,  and  to  do 
the  work  safely,  so  far  as  it  can  be  done, 
with  proper  care  on  his  part  For  a  breach 
of  this  duty  the  master  Is  liable  for  the  dam- 
ages resulting  therefrom.  Of  course,  there  is 
no  duty  to  instruct  when  the  master  does 
not,  and  ought  not  to  know  or  take  notice,  of 
the  youth  or  inexperience  of  the  servant" 

In  our  Judgment  the  principle  of  law  de- 
ducible  from  the  foregoing  cases  is  that  the 
jury  should  consider  the  age,  experience, 
or  inexperience  of  the  person  injured,  and 
all  the  surrounding  circumstances,  including 
the  instructions  given  him,  If  any,  as  to  what 
work  he  should  perform  and  the  manner  of 
performing  it  together  with  his  knowledge 
of  the  dangers,  patent  or  latent  and  then  de- 
termine, as  a  matter  of  fact  whether  the 
master  knew,  or,  in  the  exercise  of  ordinary 
care,  should  have  known,  that  the  servant 
required  additional  warnings,  explanations, 
or  precautionary  instructions  to  enable  him, 
if  he  heeded  the  same,  to  avoid  the  dangers, 


and  should,  In  the  exercise  of  ordinary  care, 
have  instructed  him  accordingly.  Indeed, 
counsel  for  the  respondent  appear  to  recog- 
nize this  rule,  for  they  say  in  their  brief: 
"We  think  that  the  question  whether  or  not 
the  boy  should  have  been  warned  was  pure- 
ly for  the  jury  to  determine."  Again,  Mr. 
Labatt  says:  "Ordinarily  It  is  within  the 
function  of  the  jury  to  say  whether  a  minor 
servant  comprehended  a  work  in  such  a  sense 
as  to  absolve  the  employer  from  the  obliga- 
tion to  instruct  him.  It  is  only  when  the 
proper  inference  from  the  testimony  is  so 
clear  as  to  be  free  from  doubt  that  it  be- 
comes a  matter  of  law  for  the  court"  1 
Labatt  Master  and  Servant  i  248. 

It  is  said  to  be  impossible  to  lay  down 
any  inflexible  rule  applicable  alike  to  all 
cases  where  minors  are  employed  as  to  what 
warning  will  be  requisite.  "Much  depends 
upon  the  nature  of  the  machinery,  the  age, 
capacity,  Intelligence,  and  experience  of  the 
employe,  as  well  as  the  surrounding  facts 
and  circumstances.  As  in  the  case  of  adults, 
the  notice  given  must  be  such  as  to  enable 
a  person  of  the  servant's  youth  and  Inex- 
perience in  the  business  to  appreciate  Intel- 
ligently the  nature  of  the  danger  attending 
the  performance  of  the  work.  Notice  of 
danger  is  not  enough.  The  child  must  have 
sufficient  Instruction  to  enable  him  to  avoid 
the  danger.  Whether  the  servant  has  been 
adequately  instructed  is  primarily  a  ques- 
tion for  the  Jury."  Id.  §  252.  "In  numerous 
cases  the  servant  has  been  allowed  to  re- 
cover for  the  reason  that  the  court  felt  It- 
self unable  to  say  as  a  matter  of  law  that 
the  master's  culpability  might  not  reasonably 
be  Inferred  from  evidence  which  Indicated 
that  the  servant  although  he  had  been 
warned  in  general  terms  as  to  the  danger 
of  the  work,  had  received  no  special  warn- 
ing in  regard  to  the  particular  danger  to 
which  the  injury  was  due,  or  no  explicit  in- 
struction as  to  the  proper  manner  of  avoid- 
ing it  and  that  under  the  circumstances, 
the  information  which  the  master  had  thus 
failed  to  communicate  was  necessary  to  en- 
able the  servant  to  obtain  an  intelligent  com- 
prehension of  the  danger."  Id.  |  253.  "The 
question  whether  the  servant  should  have 
been  instructed  Is  for  the  Jury,  wherever 
there  Is  evidence  tending  to  show  that  it 
was  a  proper  case  for  such  instruction,  and 
different  conclusions  may  reasonably  be 
drawn  from  that  evidence."   Id.  §  238. 

In  the  case  of  Atlanta  &  West  Point  Rail- 
road Co.  v.  Smith,  04  Ga.  107,  20  S.  E.  763, 
the  court  said:  "The  court  also  charged  the 
Jury  as  follows:  'If  you  find  from  the  evi- 
dence that  the  plaintiff  was  a  minor  when 
he  applied  for  and  obtained  the  position  of 
train  hand,  and  that  he  was  Inexperienced 
in  that  service,  and  the  defendant's  agent 
knew  it  and  if  you  find  that  to  couple  cars 
was  a  part  of  his  duty,  and  that  it  was  at- 
tended with  danger,  the  defendant  would  not 
have  a  right  to  put  him  at  that  work  with- 
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out  notifying  him  of  the  danger  and  giving 
Instructions  as  to  how  to  avoid  it'  This 
charge  was  too  strong  against  the  defendant 
In  Davis  v.  Augusta  .Factory,  02  Ga.  712, 
18  S.  E.  974,  the  question  of  the  duty  of  em- 
ployers as  to  giving  Instructions  to  minors 
employed  In  operating  dangerous  machinery 
was  to  some  extent  Involved,  and  was  very 
carefully  considered.  After  an  examination 
of  numerous  authorities,  the  writer  felt 
authorized  to  say:  'Without  doubt,  In  some 
cases  even  minors  are  not  necessarily  en- 
titled to  any  warning  at  all  as  to  the  char- 
acter of  the  machinery  about  whiji  they 
are  at  work,  or  as  to  the  proper  method  of 
operating  It  and  avoiding  obvious  dangers. 
Much  depends  upon  the  nature  of  the  ma- 
chinery, the  age,  capacity.  Intelligence,  and 
experience  of  the  employe,  as  well  as  all 
the  surrounding  facts  and  circumstances.' 
Applying  the  language  just  quoted  to  the 
facts  of  the  case  at  bar,  we  think  the  court 
should  have  left  it  to  the  jury  to  determine 
whether,  under  all  the  circumstances,  It  was 
Incumbent  upon  the  defendant  to  give  to  the 
plaintiff  at  the  time  of  his  employment  or 
at  some  time  previous  to  the  Injury,  Instruc- 
tions regarding  the  dangers  of  the  work  and 
how  he  could  safely  perform  it"  See,  also, 
4  Thompson's  Commentaries,  $  4085;  Jones 
v.  Florence  Mining  Co.,  66  Wis.  268,  28  N. 
W.  207,  57  Am.  Rep.  260;  Marbury  Lumber 
Co.  v.  Westbrook,  121  Ala.  170,  25  South. 
014;  Kochman  v.  Chase,  82  App.  Dlv.  630, 
52  N.  Y.  Supp.  740.  In  the  case  of  Manley 
v.  Minneapolis  Paint  Co.,  76  Minn.  160,  78 
N.  W.  1050,  the  court  said:  "Ordinarily  it 
is  a  question  of  fact  for  a  jury  whether  the 
master  is  negligent  In  falling  to  instruct 
his  employe  as  to  the  dangers  Incident  to 
the  employment"  In  the  case  of  Ertz  v. 
Plerson,  130  Mich.  160,  80  N.  W.  680,  It  was 
held:  "Where  it  appears  that  the  plaintiff, 
though  of  tender  years,  knew  and  appre- 
ciated the  danger  of  a  machine  he  was  op- 
erating, no  recovery  for  personal  injuries 
against  his  employer  can  be  based  upon  a 
failure  to  warn  "him  of  the  danger;  but 
whether  reasonable  care  required  the  owner 
to  give  him  Instructions  as  to  the  manner  of 
operating  a  feed  cutter  safely  is  a  question 
of  fact  for  a  Jury."  In  the  case  of  Chopin 
v.  Badger  Paper  Co.,  88  Wis.  102,  58  N.  W. 
452,  It  was  held  that  where  plaintiff,  a  boy 
18  years  old,  was  injured  by  having.'  his 
hand  caught  between  cogwheels  of  defend- 
ant's paper  machine  which  he  was  oiling,  it 
was  a  question  for  a  jury  to  decide  wheth- 
er, from  his  previous  experience  with  ma- 
chinery, plaintiff  should  have  comprehended 
the  risk,  so  that  warning  and  instruction 
by  defendant  was  unnecessary.  See,  also, 
Renne  v.  U.  S.  Leather  Co.,  107  Wis.  305,  83 
N.  W.  478.  In  the  case  of  Hanson  v.  Lud- 
low Mfg.  Co.,  162  Mass.  187,  38  N.  EL  363, 
the  court  said:  "While  he  [a  boy  of  17]  could 
not  contend  that*  he  did  not  know  that  his 
hand  would  be  Injured  by  contact  with  the 


saw,  nor  that  he  was  engaged  in  a  work 
that  he  did  not  know  was  more  than  ordina- 
rily dangerous,  there  was  room  for  the  Jury 
to  find  that  he  did  not  voluntarily  place  his 
hand  upon  the  saw,  and  that  he  was  ignor- 
ant and  in  the  exercise  of  due  care  and 
forethought  might  not  have  known  that  the 
log,  If  It  hit  the  saw,  might  carry  his  hand 
upon  it  If  the  case  had  been  left  to  the 
Jury,  they  might  perhaps  have  well  found 
from .  all  the  evidence  that  notwithstanding 
his  denial,  he  did  know  of  the  action  of  the 
saw  upon  objects  touching  it  in  the  rear,  or 
that  in  the  exercise  of  reasonable  diligence, 
he  should  have  known  it  But  It  cannot  be 
said  that  there  was  no  other  reasonable  In- 
ference from  the  evidence,  and  It  was  a 
question  for  the  jury  whether  the  defendant 
ought  to  have  warned  him  of  his  danger." 
See,  also,  Boyer  v.  Northern  Pac.  Coal  Co., 
27  Wash.  707,  168  Pac.  348;  Jarvls  v.  Coes 
Wrench  Co.,  177  Mass.  170,  58  N.  E.  587; 
King  v.  Ford  River  Lumber  Co.,  03  Mich. 
172,  58  N.  W.  10;  Mansfield  v.  Eagle  Box 
&  M.  Co.,  186  Cal.  622,  60  Pac.  425;  Barg 
v.  Bousfleld,  65  Minn.  355,  68  N.  W.  45; 
Allen  v.  Jakel,  115  Mich.  484,  73  N.  W.  555. 

In  the  case  at  bar  the  court  Instructed 
the  jury  that  It  was  the  duty  of  the  de- 
fendant "to  explain  to  plaintiff  wherein  the 
dangers  lay,  and  to  show  him  how  to  do  the 
work  In  such  a  way  as  to  avoid  them."  It 
Is,  of  course,  true  that,  where  instructions 
are  necessary,  It  is  the  duty  of  the  defend- 
ant If  he  knows  or  should  have  known  of 
the  necessity,  to  give  them.  But  whether 
such  duty  devolved  upon  the  defendant  in 
this  particular  case  was  a  question  for  the 
jury  to  decide,  under  proper  instructions: 
not  the  court  This  exact  point  Is  not  made 
by  the  appellant  but  it  seems  to  arise  upon 
Its  contention  that  there  is  no  evidence  to 
justify  the  jury  in  finding  a  verdict  for  the 
plaintiff  based  upon  failure  to  explain  to 
him  the  extent  of  the  danger.  At  any  rate, 
as  there  must  be  a  retrial,  the  point  should 
be  decided. 

Adverting  again  to  the  question  of  plead- 
ing, which  It  will  be  seen  from  the  forego- 
ing Is  necessarily  involved  In  a  considera- 
tion of  the  last  point  decided,  it  Is  again  sug- 
gested, as  It  was  in  the  case  of  Gates  v. 
Northern  Pac.  Ry.  Co.,  87  Mont.  — ,  04 
Pac  751,  that  if  it  is  Incumbent  upon  the 
plaintiff  to  prove,  not  only  his  age,  but  also 
the  necessity  for  explanations  and  Instruc- 
tions as  to  how  to  avoid  the  danger,  It  would 
seem  to  follow  that  he  must  in  his  complaint 
make  allegations  sufficient  to  form  a  basis 
for  such  evidence.  But  counsel  for  appellant 
tell  us  that  we  are  not  permitted  to  enter 
upon  the  Inquiry  whether  the  additional  duty 
we  have  been  discussing  rested  upon  the  de- 
fendant for  two  reasons:  First  Because 
there  Is  no  averment  of  negligence  In  failing 
to  give  such  instructions  as  would  have  en- 
abled plaintiff  to  avoid  the  Injury.   As  here- 
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to  fore  indicated,  we  regard  this  point  as  well 
taken.  Second.  Because  there  is  no  causal 
connection  between  the  failure  to  Instruct 
and  the  injury  suffered  by  respondent.  In 
this  connection  they  argue:  "Neither  the  ex- 
planation nor  the  warning  would  have  pre- 
vented the  Injury.  It  was  due,  under  the 
testimony,  to  a  wholly  fortuitous  circum- 
stance— the  sudden  rush  of  water  through 
the  nozzle — by  reason  of  which  the  hand  of 
the  respondent  was  carried  against  the  knife. 
If  the  testimony  had  been  that  in  a  moment 
of  heedlessness,  thoughtlessness,  or  forgetful- 
ness  he  had  voluntarily  got  his  hand  within 
the  region  traversed  by  the  knives,  a  warn- 
ing might  have  been  of  some  avail,  might 
have  served  to  keep  constantly  in  his  con- 
sciousness the  peril.  But  that  Is  not  the 
case.  He  had,  apparently,  been  sufficiently 
cautious,  and  it  was  only  when  the  force, 
coming  too  suddenly  to  be  resisted,  carried 
liis  hand  into  the  region  where  it  was  en- 
gaged, that  it  was  injured.  It  was  the  sud- 
den rush  of  the  water  that  was  the  proximate 
cause  of  his  injury,  not  the  want  of  any 
warning  or  explanation  that  the  knives  would 
crush  and  cut  his  hand  if  they  caught  it." 
But  this  position  is  not  well  taken,  for  the 
reason  that  the  boy,  according  to  bis  testi- 
mony, was  instructed  to  water  and  feel  of  the 
clay  as  it  emerged  /rom  the  mill.  He  was 
obeying  orders,  and  it  was  for  the  jury  to  de- 
termine whether  the  defendant  was  charge- 
able with  a  want  of  ordinary  care  in  not  ap- 
prehending that  he  would  probably  attempt 
to  do  both  acts  at  the  same  time  and  not  in- 
structing him  accordingly.  To  us  it  seems 
reasonable  to  suppose  that  a  boy  of  that  age 
would  act  Just  as  this  boy  says  he  did ;  that 
is,  feel  of  the  clay  during  the  process  of 
moistening  the  same,  so  as  to  determine  when 
he  had  used  water  enough. 

As  the  case  must  be  remanded  for  a  new 
trial,  we  deem  it  proper  to  say  in  this  con- 
nection that  If  the  plaintiff  was  injured  be- 
cause of  a  failure  on  the  part  of  the  defend- 
ant to  use  reasonable  care  to  give  him  such 
instructions  as  would  enable  him  to  avoid  the 
danger  surrounding  him,  and  the  defendant 
was  chargeable  with  knowledge  that  such  in- 
structions were  required,  it  would  not  be  ma- 
terial to  ascertain  the  exact  reason  why  the 
plaintiff's  hand  came  in  contact  with  the 
knife,  provided  he  was  in  the  discharge  of 
his  duties  at  the  time,  and  did  not  intention- 
ally and  knowingly  place  that  member  where 
he  knew  It  would  be  injured. 

The  court  gave  to  the  jury  instruction 
numbered  4,  as  follows:  "In  this  case  it  is 
charged  that  the  defendant  was  at  fault  in 
three  respects:  First,  in  setting  the  plaintiff 
at  tbe  work  at  which  he  was  engaged  when 
injured  without  explaining  the  dangers  to 
be  apprehended;  second,  in  allowing  the  re- 
volving knives  to  be  and  remain  unboxed  and 
unguarded;  and,  third,  in  furnishing  him 
with  a  defective  hose.    It  is  not  necessary 


for  the  plaintiff  to  prove  all  of  these  charges 
in  order  to  reeover.  If  you  believe  from  the 
evidence  that  tbe  work  which  the  plaintiff 
was  directed  to  do  was  attended  with  danger 
from  the  knives  and  that  he  was  injured  by 
these  knives,  and  that  this  danger  was  not 
explained  or  apparent  to  him,  and  that  lie 
did  not  understand  or  appreciate  it,  and 
that  he  exercised  the  degree  of  care  in  doing 
the  work  which  the  ordinary  person  of  his 
years  and  experience  and  Intelligence  would 
have  exercised  in  doing  It,  then  he  is  enti- 
tled to  recover  In  this  action,  even  though 
the  hose  was  in  perfect  condition,  and  even 
though  it  was  proper  to  allow  the  knives  to 
be  unboxed  and  unguarded."  Appellant  com- 
plains of  this  Instruction  because,  as  counsel 
say,  it  permits  a  recovery,  though  none  of 
the  acts  mentioned  In  it  was  the  proximate 
cause  of  the  injury.  We  think  this  objection 
is  well  taken. 

Again,  complaint  is  made  that  the  court 
erred  in  excluding  from  the  jury  the  testi- 
mony of  two  witnesses  familiar  with  tbe 
business  of  brlckmaking,  who  were  prepared 
to  testify  that  in  the  course  of  their  experi- 
ence they  never  heard  of  an  accident  happen- 
ing as  this  one  Is  alleged  to  have  happened. 
In  the  case  of  Pueblo  B.  Co.  v.  Klein,  38  Pac. 
608,  5  Colo.  App.  348,  the  Court  of  Appeals 
of  Colorado  said:  "Where  the  proper  con- 
struction or  safe  condition  of  machinery  is 
in  issue,  evidence  that  it  has  always  satis- 
factorily answered  the  purpose  for  which  it 
was  intended  is  competent  as  raising  a  strong 
presumption  that  it  was  properly  construct- 
ed, and  could  be  used  with  safety.  It  would 
also  tend  to  repel  any  Implication  of  negli- 
gence on  the  part  of  the*  owner  in  using  im- 
proper machinery,  because  its  continued  op- 
eration for  a  long  time  with  uniformly  good 
results  would  be  evidence  of  its  freedom 
from  danger,  as  convincing  as  any  he  could 
have."  But  In  the  case  we  are  considering 
the  dangers  connected  with  the  machine  were 
patent,  the  happening  of  the  accident  as  nar- 
rated by  the  plaintiff  was  a  wholly  fortuitous 
event,  tbe  occurring  of  which  in  the  exact 
manner  told  by  the  boy  could  not  be  antici- 
pated. Consequently  the  testimony  -  offered 
would  not  have  aided  the  Jury  in  arriving  at 
a  verdict.  It  is  manifest  to  any  one  that 
Injury  could  and  probably  would  result  from 
contact  with  the  revolving  knives.  What 
light,  then,  would  have  been  shed  upon  the 
inquiry  by  any  amount  of  testimony  that  no 
accident  of  the  kind  had  ever  before  hap- 
pened? And,  so  far  as  the  nozzle  was  con- 
cerned, the  testimony  of  the  plaintiff  Is  to 
the  effect  that  the  flow  of  water  was  accel- 
erated without  any  apparent  reason  there- 
for. The  testimony  rejected  would  not  have 
enlightened  the  jury  any  on  the  subject,  ei- 
ther as  affecting  the  event  itself  or  the  de- 
fendant's responsibility  in  the  matter. 

It  is  believed  that  this  disposition  of  the 
basic  questions  involved  in  these  appeals 
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makes  it  unnecessary  to  canvass  the  minor 
errors  complained  of. 

The  judgment  and  order  of  the  district 
court  of  Yellowstone  county  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLY,  O.  J.,  and  HOLLOWAY,  J., 
concur. 


SLOAN  et  al.  v.  BYBRS  et  al. 
(Supreme  Court  of  Montana.    Nov.  5,  1908.") 

1.  WATEB8  AND  WATEB  COURSES  (J  152*)— Wa- 
teb  Rights— Actions— Statutes. 

Rev.  Civ.  Code,  |  4852,  providing  that,  in 
any  action  for  the  protection  of  water  rights, 
plaintiff  may  make  all  persons  who  have  divert- 
ed water  from  the  same  stream  parties,  and  the 
court  may  in  one  judgment  settle  the  rights  of  all 
the  parties  to  the  action,  is  permissive,  and  not 
mandatory,  and  the  court  may  in  one  judgment 
settle  the  priorities  of  all  the  parties  to  the  ac- 
tion, where  the  pleadings  justify  such  settle- 
ment, but  it  does  not  compel  defendants  to  liti- 
gate their  respective  titles  as  between  them- 
selves. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  152.*] 

2.  Judgment  (§  736*)— Res  Judicata. 

In  suit  to  determine  the  rights  of  all  the 
parties  to  the  waters  of  a  creek,  plaintiff  claim- 
ed a  prior  right,  and  the  several  defendants 
filed  an  answer  denying  plaintiff's  priority,  and 
alleged  that  their  right  to  a  specified  quantity 
of  the  water  was  superior  to  any  right  of  plain- 
tiff, but  they  did  not  set  forth  their  rights  as 
against  each  other.  The  court  found  that  de- 
fendants were  entitled  to  the  quantity  claimed 
by  them  as  against  plaintiff.  Held,  that  the 
court  did  not  exercise  the  authority  conferred 
on  it  by  Rev.  Civ.  Code,  S  4852,  to  determine 
the  rights  of  defendants  as  between  themselves, 
and  the  decree  was  not  res  judicata  on  the  is- 
sue of  such  rights,  in  view  of  sections  7914, 
7917,  Rev.  Code  Civ.  Proc.,  declaring  that  a 
judgment  adjudges  only  that  which  appears  on 
its  face  to  have  been  adjudged  or  which  was 
necessarily  included  therein. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1264;  Dec.  Dig.  $  786.*] 

3.  Courts  ($  2*>— "Jurisdiction." 

Jurisdiction  is  the  right  to  adjudicate  con- 
cerning the  subject-matter  in  a  given  case.  The 
three  essential  elements  are:  First.  The  court 
must  have  cognizance  of  the  class  of  cases  to 
which  the  one  to  be  adjudged  belongs.  Second. 
The  proper  parties  must  be  present  Third. 
The  point  decided  must  be,  in  substance  and  ef- 
fect, within  the  issue. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  8  2* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3876-3885;  vol.  8,  pp.  7697-7698.] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; Lew  L.  Callaway,  Judge. 

Action  by  Mary  A.  Sloan  and  others  against 
Luella  Byers  and  others.  From  a  judgment 
for  defendants,  plaintiffs  appeal.  Reversed 
and  remanded. 

C.  B.  Nolan  and  Geo.  F.  Cowan,  for  appel- 
lants. Wm.  Wallace,  Jr.,  John  6.  Brown, 
and  R.  F.  Gaines,  for  respondents. 


SMITH,  J.    We  adopt  from  the  brief  of 
counsel  for  the  appellants  the  following  state-  i 
ment  of  the  case,  which  respondents'  counsel  . 
agree  is  substantially  correct: 

This  action  was  commenced  In  the  dis- 
trict court  for  Jefferson  county  for  the  pur- 
pose of  quieting  the  title  to  110  inches  of 
water  which  was  decreed  to  a  certain  ditch,, 
and  fixing  the  amount  to  which  each  party 
was  entitled.  It  was  alleged  that  in  1904, 
in  an  action  then  tried,  a  decree  was  render- 
ed which  awarded  to  the  ditch  In  question 
120  inches  of  water,  and  by  the  decree  in 
question  a  right  of  10  inches  out  of  the 
quantity  named  was  given  to  one  S.  H. 
Knowles.  The  Sloan  ditch  was  constructed 
originally  by  Asa  H.  Sloan,  who  was  the 
predecessor  in  interest  of  the  appellants  and 
the  respondent  Luella  Byers,  and  it  was  al- 
leged that  an  appropriation  was  made  by  him 
of  50  Inches,  and  that  the  ditch  was  there- 
after enlarged  so  that  it  carried  an  addition- 
al 70  inches,  and  through  the  enlargement 
thus  made  an  appropriation  was  made  by 
the  respondents,  other  than  Luella  Byers,  of 
70  inches  of  water,  but  that  the  appropriation 
of  50  inches  was  prior  to  that  of  the  appro- 
priation of  70  Inches.  It  was  further  alleg- 
ed that,  after  allowing  proportionately  for 
the  10  inches  awarded  to  Knowles,  the  ap- 
pellants' right  would  be  45<>/e  inches,  and  a 
decree  was  asked  fixing  the  amount  to  which 
appellants  were  entitled  at  that  quantity  and 
giving  that  quantity  a  priority  over  the  re- 
maining water  belonging  to  the  ditch,  and 
to  which  the  respondents,  other  than  Lu- 
ella Byers,  were  entitled.  The  respondents 
Knowles,  O'Rourke,  Merrlman,  and  Stew- 
art answered  separately  from  the  respond- 
ent Jefferson  county.  In  this  answer  there 
was  a  denial  as  to  the  priority  of  the  Sloan 
right,  an  admission  as  to  the  validity  of  the 
decree  fixing  the  capacity  of  the  ditch,  and 
the  reduction  of  the  amount  awarded  the 
ditch  on  account  of  the  Knowles  right  of 
10  Inches.  The  defense  was  then  Interposed 
that  by  the  decree  rendered,  giving  to  the 
Sloan  ditch  120  inches  of  water,  there  was 
an  adjudication  that  the  Interests  in  the 
ditch  and  water  right  were  joint  and  equal, 
and  the  pleadings  and  decree  In  that  suit 
were  made  a  portion  of  the  answer,  and  that 
on  account  of  the  proceedings  had  in  that 
case  the  appellants  were  estopped  from  claim- 
ing an  Interest  in  the  ditch  and  water  right 
other  than  a  joint  and  equal  one  with  the 
respondents.  In  this  first  suit  an  action 
was  brought  by  one  Josephine  C.  Andrews 
against  the  predecessors  of  the  appellants  and 
respondents  and  others.  The  action  was 
what  is  generally  known  as  a  "water  right 
suit,"  and  was  for  the  purpose  of  determin- 
ing the  rights  of  all  the  parties  to  the  waters 
of  Muskrat  creek.  The  plaintiff  in  that  suit 
alleged  that  she  was  entitled  to  the  use 
of  150  Inches  of  water,  and  that  this  was  a 


♦For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  £  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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prior  right,  except  as  to  25  inches,  which 
covered  the  appropriation  made  by  Asa  H. 
Sloan.  In  the  answer  filed  in  that  suit  the 
appellants  and  respondents  in  the  present 
suit  Joined.  F.  C.  Berendes  succeeded  to 
the  Interest  of  .William  C.  Sloan.  In  this 
answer  there  was  a  denial  of  the  priority 
of  the  150-inch  appropriation,  followed  by  the 
following  averments:  "And  these  defendants, 
further  answering  the  said  complaint  of 
plaintiff,  allege  and  show  unto  this  honorable 
court  that  they  are  jointly  and  severally 
interested  in  the  ditch  by  means  of  which 
the  waters  of  said  Muskrat  creek  have  been 
appropriated,  and  known  as  the  'Sloan  ditch,' 
and  the  extension  made  to  the  same,  to  the 
extent  of  120  inches,  measured  in  accordance 
with  the  provisions  of  the  statute  in  such 
case  made  and  provided,  and  that  said  ditch 
was  and  is  of  sufficient  capacity  and  grade 
to  carry  that  amount,  and  that  their  right, 
title  and  claim  thereto  is,  by  virtue  of  three 
prior  appropriations  of  the  said  waters,  to 
the  extent  aforesaid,  one  on  or  about  the 
1st  day  of  December,  1866,  one  on  or  about 
the  31st  day  of  July,  1867,  and  one,  on  or 
about  the  80th  day  of  November,  1872,  each 
to  the  amount  of  120  miner's  inches,  para- 
mount and  superior  to  the  right,  title,  and 
claim  of  the  plaintiff,  and  that  they -are  sev- 
erally and  respectively  the  owners  of  agri- 
cultural lands  which  can  be  made  available 
and  profitable  only  by  irrigation,  and  that 
the  said  waters  have  ever  since  the  appro- 
priation thereof,  been  used  and  possessed 
by  them  and  their  predecessors  in  interest 
for  said  purpose;  and  that  they  are  now  en- 
titled to  the  use,  possession,  and  enjoyment 
of  the  same  as  against  said  plaintiff  and  all 
persons  whomsoever."  The  reply  in  the  first 
suit  denied  the  foregoing  allegations.  There 
was  a  finding  in  that  suit  to  the  effect:  "That 
the  said  defendants  Jefferson  county,  Mary 

A.  Sloan,  Luella  Byers,  Peter  B.  Mills,  Ed- 
ward O'Rourke,  George  Merrlman,  W.  H. 
Stewart,  and  Mary  A.  Sloan,  Luella  Byers, 
Annie  E.  Berendes,  William  C.  Sloan,  John 

B.  Sloan,  Clinton  A.  Sloan,  and  Seymour  D. 
Sloan,  as  heirs  at  law  .of  Asa  H.  Sloan,  de- 
ceased, and  their  grantors  and  predecessors 
In  interest,  did  in  the  years  1866,  1867,  and 
1872,  appropriate  120  statutory  inches  of  the 
waters  of  said  Muskrat  creek  by  means  of 
a  certain  ditch  known  as  the  'Sloan  ditch,' 
tapping  said  creek  and  leading  to  and  upon 
their  lands  mentioned  and  described  in  their 
answer  for  the  purpose  of  Irrigating  said 
lands,  and  for  other  useful  and  beneficial 
purposes,  and  that  ever  since  and  at  all 
proper  times  and  seasons  have  used  the  same 
and  the  whole  thereof  for  such  purposes,  sub-. 
Ject  to  the  right  of  the  defendant  Knowles 
to  the  use  of  10  inches  thereof  hereinafter 
mentioned  and  set  forth,  and  the  whole  there- 
of Is  necessary  for  such  purposes.  That  such 
appropriation  is  prior  in  time  to  that  of  the 
plaintiff  in  what  Is  known  as  the  'Andrews 
ditch,'  and  prior  in  time  to  that  of  the  de- 


fendants McNeill  and  Hammer  in  what  is 
known  as  the  'McNeill  and  Hammer  ditch'  " 
— followed  by  a  conclusion  of  law,  incorpo- 
rated in  the  decree  as  follows:  "That  the 
said  defendants  Jefferson  county,  Mary  A. 
Sloan,  Luella  Byers,  Peter  B.  Mills,  Edward 
O'Rourke,  George  Merrlman,  W.  H.  Stew- 
art, and  Mary  A.  Sloan,  Luella  Byers,  Annie 
E.  Berendes,  William  C.  Sloan,  John  B.  Sloan, 
Clinton  A.  Sloan,  and  Seymour  D.  Sloan, 
as  heirs  at  law  of  Asa  H.  Sloan,  deceased, 
are  now,  and  they  and  their  grantors  and 
predecessors  in  interest  have  been  since 
the  years  1866,  1867,  and  1872,  the  owner 
and  owners  of  and  entitled  to  the  use  of 
120  statutory  Inches  of  the  waters  of  said 
Muskrat  creek  (subject  to  the  right  of  the 
said  defendant  Knowles  to  the  use  of  10 
Inches  thereof  hereinbefore  found)  taken 
thereout  and  appropriated  by  means  of  their 
ditch,  known  as  the  'Sloan  ditch,'  leading  to 
and  upon  their  said  lands,  and  that  such  right 
of  said  defendants  to  the  use  of  said  water 
Is  prior,  superior,  and  paramount  to  the 
rights  of  the  plaintiff  and  defendants  McNeill 
and  Hammer."  The  answer  in  the  present 
suit  likewise  set  up  title  by  adverse  use, 
but  its  consideration  Is  of  no  concern  on  this 
appeal.  In  the  reply  appellants  admit  all  of 
the  allegations  in  reference  to  the  former 
suit,  but  aver  that  it  was  distinctly  under- 
stood that  the  rights  severally  in  the  Sloan 
ditch,  as  to  quantity  and  date  of  appropria- 
tion, should  not  be  determined,  and  no  de- 
termination was  had  in  that  suit  of  their 
rights.  A  motion  for  judgment  on  the  plead- 
ings in  favor  of  Knowles,  O'Rourke,  Merrl- 
man, and  Stewart  was  made  and  sustained 
and  a  decree  entered  in  favor  of  the  respond- 
ents named,  and  an  appeal  from  this  Judg- 
ment is  taken. 

The  only  question  presented  for  review  Is 
whether  or  not  the  decision  in  the  first  suit 
is  an  adjudication  of  the  questions  now  pre- 
sented, and  whether,  with  the  understanding 
had  that  as  between  themselves  their  rights 
should  not  be  determined  in  that  litigation, 
they  are  estopped  from  having  these  rights 
determined  and  fixed.  We  are  of  opinion 
that  the  district  court  was  in  error  in  sus- 
taining the  motion  for  judgment  on  the 
pleadings.  Section  4852,  Rev.  Civ.  Code  1907 
(section  1891,  Civ.  Code  1895),  reads,  in  part, 
as  follows:  "In  any  action  hereafter  com- 
menced for  the  protection  of  rights  acquired 
to  water  under  the  laws  of  this  state,  the 
plaintiff  may  make  any  or  all  persons  who 
have  diverted  water  from  the  same  stream 
or  source  parties  to  such  action,  and  the 
court  may  in  one  Judgment  settle  the  relative 
priorities  and  rights  of  all  the  parties  to 
such  action."  After  a  careful  study  of  the 
pleadings  and  decree  in  the  Andrews  Case, 
we  are  satisfied  that  the  only  matter  actual- 
ly determined  was  that  the  water  right  of 
the  defendants  Jefferson  county,  Mary  A. 
Sloan,  Luella  Byers,  Peter  B.  Mills,  Edward 
O'Rourke,  George  Merrlman,  W.  H.  Stew- 
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art,  and  Mary  A.  Sloan,  Luella  Byers,  Annie 
E.  Berendes,  William  C.  Sloan,  John  B.  Sloan, 
Clinton  A.  Sloan,  and  Seymour  D.  Sloan,  as 
heirs  at  law  of  Asa  H.  Sloan,  deceased,  was 
prior,  superior,  and  paramount  to  the  rights 
of  the  plaintiff  and  defendants  McNeill  and 
Hammer.  Indeed,  that  was  the  only  Issue 
made  by  the  pleadings  aside  from  the  ques- 
tions raised  by  the  answer  of  the  defendant 
Knowles,  who  appears  to  have  claimed  the 
right  to  the  use  of  10  inches  of  water  ad- 
versely to  both  plaintiff  and  defendants.  It 
Is  impossible  to  read  the  decree  in  the  An- 
drews Case  and  determine  that  the  court  in 
fact  determined  any  of  the  rights  of  the  par- 
ties to  this  action  as  between  themselves. 
No  answer  was  filed  raising  such  issues,  save 
In  the  case  of  Knowles,  and  the  court  in  its 
findings  of  fact  and  conclusions  of  law  refer- 
red to  the  defendants  as  the  "owner  and 
owners  of  and  entitled  to  the  use  of  120  stat- 
utory inches  of  the  waters  of  Muskrat  creek, 
taken  thereout  and  appropriated  by  means 
of  their  ditch  known  as  the  'Sloan  ditch'  and 
leading  to  and  upon  their  said  lands."  And 
again:  "Such  right  of  said  defendants  to 
the  use  of  said  water  is  prior,  superior,  and 
paramount  to  the  rights  of  the  plaintiff  and 
defendants  McNeill  and  Hammer." 

But  It  Is  said  that  the  court  must  be  pre- 
sumed to  have  decreed  that  the  defendants 
had  equal  rights,  because  section  4852,  Rev. 
Civ.  Code,  is  mandatory  in  its  terms.  And  in 
this  connection  counsel  for  the  defendants 
employ  the  following  language:  "We,  of 
course, 'recognize  the  rule  that  estoppel  by 
judgment  usually  does  not  operate  as  be- 
tween co-tenants  in  an  ordinary  action  con- 
cerning the  co-tenancy  property.  The  well- 
recognized  and  defined  exception  to  this  rule 
Is  that,  whenever  conflicting  claims  are  in 
fact  advanced,  it  matters  not  whether  by 
cross-petition  or  adverse  answer  between  de- 
fendants— the  judgment  pronounced  thereon 
is  as  conclusively  an  estoppel  as  though  there 
were  no  co-tenancy.  Otherwise  endless  liti- 
gation would  result.  Courts  very  generally 
have  recognized  this  exception  to  the  rule, 
and  held  that,  where  interests  are  necessari- 
ly adverse  and  necessarily  passed  upon  In 
one  proceeding  where  the  adverse  claims  are 
set  out,-  the  judgment  acts  as  an  estoppel  of 
the  points  raised."  But  the  respective  rights 
of  the  defendants  were  not  necessarily  pass- 
ed upon  by  the  court  We  regard  section 
4852,  supra,  as  permissive,  and  not  manda- 
tory. The  court  may  In  one  judgment  settle 
the  relative  priorities  and  rights  of  all  the 
parties  to  such  action  If  pleadings  are  fram- 
ed so  as  to  justify  such  settlement  It  is 
said  that  this  statutory  authority  was  exer- 
cised, but  we  do  not  think  It  was.  A  signifi- 
cant feature  of  the  case  is  found  in  the  fact 
that  the  defendants  in  the  Andrews  Case  al- 
leged that  they  claimed  by  virtue  of  three 
appropriations  of  date,  respectively,  1866, 
1867,  and  1872,  and  the  court  found  that  the 
right  to  use  this  120  inches  of  water  was  ac- 


quired In  1868,  1867,  and  1872.  This 
shows  that  in  the  120  Inches  claimed  appro- 
priations of  different  dates  were  included. 
The  defendants  pleaded  together  that  their 
right  to  the  use  of  120  inches  of  water  was 
superior  to  any  right  of  the  plaintiff.  They 
did  not  attempt  to  set  forth  their  rights  as 
against  each  other.  It  may  be  that  the  plain- 
tiff could  have  compelled  them  to  do  so  by 
motion  or  other  appropriate  proceeding  lu 
order  to  enable  him  to  know  what  his  rights 
were  with  relation  to  each  individual  de- 
fendant ;  but  he  did  not  elect  so  to  do.  Any 
defendant  had  the  same  privilege;  but 
Knowles  only  availed  himself  of  It.  The 
court  could  not  try  Issues  not  made  by  the 
pleadings. 

In  the  case  of  Reynolds  v.  Stockton,  140 
U.  S.  254,  11  Sup.  Ct  773,  85  L.  Ed.  464,  Mr. 
Justice  Brewer,  speaking  for  the  court,  said : 
"The  invalidity  of  the  judgment  depends  up- 
on the  fact  that  it  is  in  no  manner  responsive 
to  the  Issues  tendered  by  the  pleadings.  This 
idea  underlies  all  litigation.  Its  emphatic 
language  is  that  a  judgment,  to  be  conclusive 
upon  the  parties  to  the  litigation,  must  be 
responsive  to  the  matters  controverted.  Nor 
are  we  concerned  with  the  question  as  to  the 
rule  which  obtains  In  a  case  in  which,  while 
the  matter  determined  was  not  in  fact,  put 
in  issue  by  the  pleadings,  it  is  apparent  from 
the  record  that  the  defeated  party  was  pres- 
ent at  the  trial  and  actually  litigated  the 
matter.  In  such  a  case  the  proposition  so 
often  affirmed  that  that  is  to  be  considered 
as  done  which  ought  to  have  been  done,  may 
have  weight,  and  the  amendment  which 
ought  to  have  been  made  to  conform  the 
pleadings  to  the  evidence  may  be  treated  as 
having  been  made.  Here  there  was  no  ap- 
pearance after  the  filing  of  the  answer,  and 
no  participation  in  the  trial  or  other  pro- 
ceedings. Whatever  may  be  the  rule  where 
substantial  amendments  to  the  complaint  are 
permitted  and  made,  and  the  defendant  re- 
sponds thereto,  or  where  it  appears  that  he 
takes  actual  part  in  the  litigation  of  the 
matters  determined,  the  rule  Is  universal 
that  where  he  appears  and  responds  only  to 
the  complaint  as  filed,  and  no  amendment  Is 
made  thereto,  the  judgment  is  conclusive  on- 
ly so  far  as  it  determines  matters  which  by 
the  pleadings  are  put  in  issue." 

A  most  Interesting  case  on  this  point  is 
Munday  v.  Vail,  34  N.  J.  Law,  418,  where 
the  court  said:  "Jurisdiction  may  be  de- 
fined to  be  the  right  to  adjudicate  concern- 
ing the  subject-matter  in  the  given  case. 
To  constitute  this  there  are  three  essentials: 
First  The  court  must  have  cognizance  of 
the  class  of  cases  to  which  the  one  to  be 
adjudged  belongs.  Second.  The  proper  par- 
ties must  be  present  Third.  The  point  de- 
cided must  be,  in  substance  and  effect  with- 
in the  issue.  That  a  court  cannot  go  out  of 
its  appointed  sphere,  and  that  its  action  Is 
void  with  respect  to  persons  who  are  stran- 
gers to  its  proceedings,  are  propositions  es- 
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tablished  by  a  multitude  of  authorities.  A. 
defect  in  a  judgment  arising  from  the  fact 
that  the  matter  decided  was  not  embraced 
within  the  issue  has  not,  it  would  seem,  re- 
ceived much  judicial  consideration.  And  yet 
I  cannot  doubt  that,  upon  general  principles, 
such  a  defect  must  avoid  a  judgment  It 
is  impossible  to  concede  that,  because  A.  and 
B.  are  parties  to  a  suit,  a  court  can  decide 
any  matter  in  which  they  are  Interested, 
whether  such  matter  be  Involved  in  the  pend- 
ing litigation  or  not.  Persons  by  becoming 
suitors  do  not  place  themselves  for  all  pur- 
poses under  the  control  of  the  court,  and  It 
Is  only  over  these  particular  interests  which 
they  choose  to  draw  in  question  that  a  pow- 
er of  judicial  decision  arises.  If,  in  an  ordi- 
nary foreclosure  case,  a  man  and  his  wife 
being  parties,  the  Court  of  Chancery  should 
decree  a  divorce  between  them,  It  would 
require  no  argument  to  convince  every  one 
that  such  decree,  so  far  as  it  attempted  to 
affect  the  matrimonial  relation,  was  void; 
and  yet  the  only  infirmity  in  such  a  decree 
would  be  found  upon  analysis  to  arise  from 
the  circumstance  that  the  point  decided  was 
not  within  the  substance  of  the  pending  liti- 
gation In  such  a  case  the  court  would 
have  acted  within  the  field  of  its  authority, 
and  the  proper  parties,  would  have  been 
present;  the  single  but  fatal  flaw  having 
been  the  absence  from  the  record  of  any 
Issue  on  the  point  determined.  The  invalidi- 
ty of  such  a  decree  does  not  proceed  from 
any  mere  arbitrary  rule,  but  it  rests  entirely 
upon  the  ground  of  common  justice.  A  judg- 
ment upon  a  matter  outside  of  the  issue  must 
of  necessity  be  altogether  arbitrary  and  un- 
just, as  It  includes  a  point  upon  which  the 
parties  have  not  been  heard.  And  it  Is  upon 
this  very  ground  that  the  parties  have  been 
heard,  or  have  had  the  opportunity  of  a 
hearing,  that  the  law  gives  so  conclusive  an 
effect  to  matters  adjudicated.  And  this  is 
the  principal  reason  why  judgments  become 
estoppels.  But  records  or  judgments  are  not 
estoppels  with  reference  to  every  matter 
contained  in  them.  They  have  such  efficacy 
only  with  respect  to  the  substance  of  the 
controversy  and  its  essential  concomitants. 
Thus  Lord  Coke,  treating  of  this  doctrine, 
says:  'A  matter  alleged  that  is  neither  trav- 
ersable nor  material  shall  not  estop/  Co. 
Litt.  352b.  And  in  the  note  to  the  Duchess 
of  Kingston's  Case,  in  2  Smith's  Lead.  Cases, 
536,  Baron  Comyn  Is  vouched  for  the  propo- 
sition that  judgments  'are  conclusive  as  to 
nothing  which  might  not  have  been  in  ques- 
tion, or  was  not  material.'  For  the  same 
doctrine,  that  In  order  to  make  a  decision 
conclusive  not  only  the  proper  parties  must 
be  present,  but  that  the  court  must  act  upon 
'the  property  according  to  the  rights  that  ap- 
pear' upon  the  record,  I  refer  to  the  authori- 
ty of  Lord  Redesdale.  Glfford  v.  Hort,  1 
Sch.  &  Lef.  408.  See,  also,  Gore  v.  Stack- 
pole,  1  Dow.  80;  Colcough  v.  Sterum,  3 
Bligh  R.  188.    In  Curtis  v.  Price,  12  Ves. 


102,  Sir  William  Grant  appears  in  a  collat- 
eral proceeding  to  have  looked  into  a  decree 
to  see  how  far  it  had  been  warranted  by 
the  matters  in  litigation.  •  •  •  None  of 
the  cases  are  directly  in  point,  but  they 
tend  to  establish  the  general  proposition  that 
a  decree  or  a  judgment  can  have  no  force 
which  is  not  appropriate  to  any  part  of  the 
matter  in  controversy  before  the  court.  In 
the  present  instance,  the  deed  of  trust  In 
question,  as  It  regards  the  parties  to  it,  was 
not  by  any  one  called  in  question.  The  de- 
fendants to  this  chancery  suit  did  not  ask 
for  any  adjudication  upon  their  rights,  and. 
when  consequently  the  court  undertook  to 
decide  and  conclude  such  rights,  such  act  was 
clearly  coram  non  judice,  and  was  conse- 
quently void."  See  O'Connor  v.  Irvine,  74 
Cal.  435,  441,  16  Pac.  236. 

It  is  argued  that  the  Legislature  in  enact- 
ing section  4852  intended  to  compel  defend- 
ants to  litigate  their  respective  titles  as  be- 
tween themselves,  to  the  end  that  future  lit- 
igation should  be  avoided.  The  answer  to 
this  ia  that,  if  the  Legislature  had  so  in- 
tended, it  had  the  opportunity  to  use  words 
of  command  and  neglected  to  do  so.  It  may 
be  seriously  doubted  whether  the  Legisla- 
ture has  power  to  compel  a  man  to  enter 
upon  a  course  of  litigation  unless  some  one 
has  a  cause  of  action  against  him.  A  mode  for 
the  perpetuation  of  testimony  is  provided  by 
sections  8042-8048,  Rev.  Code  Civ.  Proc.  (sec- 
tions 3420-3426,  Code  Civ.  Proc.  1895).  Mr. 
Justice  Holloway's  opinion  in  McNlnch  v. 
Crawford,  30  Mont  297, 76  Pac.  698,  is  quoted 
in  respondents'  brief.  He  there  said:  "Every 
party  to  this  suit  was  an  antagonist  to  every 
other  party."  But  the  record  In  that  case 
discloses  the  fact  that  the  answering  defend- 
ants appeared  and  filed  separate  answers  and 
cross-complaints  controverting  the  allegations 
of  plaintiff's  complaint,  every  one  setting' 
forth  his  right  and  putting  in  issue  the  al- 
legations of  every  other  cross-complainant. 
Numerous  cases  are  cited  by  respondents  to 
the  effect  that  if  parties  have  had  a  hear- 
ing and  an  opportunity  of  asserting  their 
rights,  they  are  concluded  by  the  decree  as 
far  as  it  affects  rights  presented  to  the 
court  and  passed  upon  by  the  decree.  Our 
conclusion  that  section  4852  is  not  manda- 
tory and  that  the  rights  of  these  parties,  as 
between  themselves,  were  not  in  fact  pre- 
sented to  the  court  seems  to  take  this  case 
out  of  the  operation  of  the  rule  as  thus 
laid  down.  See  State  ex  rel.  Boston  &  Mont 
O.  O.  &  S.  M.  Co.  v.  Dist.  Court,  80  Mont. 
96,  75  Pac.  956.  But  beyond  all  this  we 
think  that  sections  7914,  7917,  Rev.  Code  Civ. 
Proc.  (sections  3196,  3199,  Code  Civ.  Proc. 
1895),  are  decisive  of  'this  point  Those  sec- 
tions read  as  follows: 

"Sec  7914  The  effect  of  a  judgment  or 
final  order  in  an  action  or  special  proceeding 
before  a  court  or  Judge  of  this  state,  or  of 
the  United  States,  having  jurisdiction  to 
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pronounce  the  judgment  or  order,  Is  as  fol- 
lows: 1.  In  case  of  a  Judgment  or  order 
against  a  specific  thing,  or  in  respect  to  the 
probate  of  a  will,  or  the  administration  of 
the  estate  of  a  decedent;  or  in  respect  to  the 
personal,  political  or  legal  condition  or  re- 
lation of  a  particular  person,  the  Judgment 
or  order  is  conclusive  upon  the  title  to  the 
thing,  the  will  or  administration,  or  the  con- 
dition or  relation  of  the  person.  2.  In  other 
cases  the  judgment  or  order  is,  in  respect  to 
the  matter  directly  adjudged,  conclusive  be- 
tween the  parties  and  their  successors  in 
interest  by  title  subsequent  to  the  commence- 
ment of  the  action  or  special  proceeding,  lit- 
igating for  the  same  thing  under  the  same 
title  and  in  the  same  capacity;  provided, 
they  have  notice,  actual  or  constructive,  of 
the  pendency  of  the  action  or  proceeding." 

"Sec.  7917.  That  only  Is  deemed  to  have 
been  adjudged  in  a  former  judgment  which 
appears  upon  its  face  to  have  been  so  ad- 
judged, or  which  was  actually  and  necessari- 
ly Included  therein  or  necessary  thereto." 

These  sections  define  the  effect  of  a  Judg- 
ment in  this  state.  We  have  determined 
that  npon  the  face  of  the  judgment  in  the 
Andrews  Case  it  does  not  appear  that  the 
rights  of  the  defendants,  as  between  them- 
selves, were  adjudged;  neither  were  they, 
In  view  of  our  interpretation  of  section  48H2. 
Rev.  Codes,  actually  and  necessarily  includ- 
ed therein  or  necessary  thereto.  Heilner  v. 
Smith,  49  Or.  14,  88  Pac.  299. 

The  Judgment  of  the  district  court  of  Jef- 
ferson county  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  and  HOLLOW  AT,  J., 
concur. 


STATE  v.  PIGG  et  al. 

(Supreme  Court  of  Kansas.    Oct.  10,  1908.) 

Criminal  Law  (§  304*)— Judicial  Notice- 
Intoxicating  Liquobs— Illegal  Sale— Ev- 
idence—"Cocktail." 

A  Manhattan  cocktail  is  generally  and  pop- 
ularly known  as  an  intoxicating  liquor,  and  no 
proof  of  its  intoxicating  character  is  necessary, 
in  prosecutions  under  the  prohibitory  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I*w,  Cent.  Dig.  |  716 ;  Dec.  Dig.  }  804.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Robert  PIgg  and  others  were  convicted 
of  an  unlawful  sale  of  liquor,  and  appeal. 
Affirmed. 

J.  R.  McNary,  P.  J.  Lynch,  Geo.  Hayden, 
R.  F.  Hayden,  E.  D.  Woodburn,  F.  T.  Wood- 
burn,  and  A.  E.  Crane,  for  appellants.  F.  S. 
Jnckson,  Atty.  Gen.,  J.  S.  Dawson,  Asst.  Atty. 
Gen.,  and  J.  J.  Schenck,  for  the  State. 


PORTER,  J.  The  Information  in  this  case 
charged  the  defendant  with  a  number  of  un- 
lawful sales  of  intoxicating  liquor,  and  also 
with  keeping  and  maintaining  a  common  nui- 
sance under  the  prohibitory  law.  The  jury 
returned  a  verdict  finding  defendant  guilty 
of  three  sales,  as  charged  in  the  eighth, 
ninth,  and  tenth  counts  of  the  information, 
and  guilty  of  maintaining  a  nuisance,  as 
charged  in  the  eighteenth  count,  and  not 
guilty  on  the  other  counts. 

There  is  nothing  substantial  in  the  claim 
of  error  in  the  admission  of  testimony.  In 
prosecutions  of  this  kind  certified  copies  of 
the  records  of  the  collector  of  Internal  reve- 
nue are  admissible.  State  v.  Nippert,  74 
Kan.  371,  86  Pac.  478;  State  v.  Schaeffer, 

74  Kan.  390,  86  Pac.  477;  State  v.  Shook. 

75  Kan.  807,  90  Pac.  234.  The  objection  to 
the  question  asked  of  Leon  a  Larson  was 
properly  overruled.  The  question  was* asked 
in  rebuttal  of  something  first  brought  out 
by  the  cross-examination,  .and,  besides,  could 
not  have  prejudiced  the  defendant 

We  find  no  error  in  the  refusal  to  give  the 
instructions  asked.  The  abstract  contains  no 
reference  to  any  evidence  tending  to  show 
that  Grant  Richards  waB  a  "spotter."  In 
State  v.  Blackman,  32  Kan.  615,  5  Pac.  173, 
it  was  held  that  a  judgment  of  conviction  in 
a  criminal  case  cannot  be  reversed  for  any 
supposed  error  in  the  instructions,  with  re- 
spect to  the  evidence  of  informers,  where  it 
does  not  appear  that  the  conviction  might 
have  been  founded  upon  the  evidence  of  an 
informer. 

In  the  instructions  given  the  Jury  were 
charged  that  every  material  fact  and  allega- 
tion necessary  to  constitute  the  crime  must' 
be  proved  to  their  satisfaction  beyond  a 
reasonable  doubt,  and  were  also  instructed 
that,  if  they  found  the  defendant  was  the 
proprietor  of  the  place  where  Intoxicating 
liquors  were  sold,  and  that  such  liquor  was 
in  hlB  possession  and  control  as  proprietor, 
and  was  sold  with  his  knowledge  and  con- 
sent, he  would  be  guilty  of  a  sale,  although 
he  might  not  have  performed  the  physical 
act  of  handing  out  the  liquor  to  the  cus- 
tomer himself.  This  instruction,  taken  in 
connection  with  the  evidence,  was  sufficient. 
Sheriff  Wilkerson  testified  as  to  this  particu- 
lar sale,  and  that  at  the  moment  it  was  made 
he  was  standing  with  the  defendant  in  a 
doorway  leading  Into  another  room.  The 
jury  found  that  the  defendant  was  the  pro- 
prietor of  the  place,  upon  evidence  sufficient 
to  support  such  a  finding,  and  the  testimony 
was  that  this  sale  was  made  by  some  one. 
not  while  the  proprietor  was  absent,  hut 
while  he  was  present,  and  when  he  might 
have  seen  all  that  the  sheriff  saw.  Being 
the  proprietor  of  the  place,  the  sale  was 
made  by  some  one  presumably  in  his  employ. 

On  the  tenth  count  the  state  elected  to 
rely  upon  a  sale  of  two  Manhattan  cock- 
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tails  to  Leona  Larson  and  Kitty  Edle.  The 
precise  question  raised  Is  that  there  was  no 
evidence  to  show  that  a  Manhattan  cocktail 
Is  Intoxicating,  and  the  evidence  can  hardly 
be  said  to  have  established  this  fact  The 
Century  Dictionary  defines  a  cocktail  as  "An 
American  drink,  strong,  stimulating,  and  cold, 
made  of  spirits,  bitters,  and  a  little  sugar, 
with  various  aromatic  and  stimulating  addi- 
tions." The  particular  kind  of  cocktail  un- 
der discussion  Is  popularly  understood  to 
have  taken  Its  name  from  the  island  whose 
Inhabitants  first  became  addicted  to  its  use. 
While  its  characteristics  are  not  so  widely 
known  as  those  of  whisky,  brandy,  or  gin, 
It  is  our  understanding  that  a  Manhattan 
cocktail  Is  generally  and  popularly  known  to 
be  Intoxicating.  Apparently  the  jury  held 
the  same  view.  It  has  been  said  by  this 
court:  "Whatever  is  generally  and  popularly 
known  as  intoxicating  liquor,  such  as  whis- 
ky, brandy,  gin,  etc,  Is  within  the  prohibi- 
tions and  regulations  of  the  statute,  and  will 
be  so  declared  as  matter  of  law  by  the 
courts."  Intoxicating  Liquor  Cases,  26  Kan. 
751,  87  Am.  Rep.  284. 

A  further  contention  is  that  the  verdict  is 
insufficient  and  indefinite,  and  not  In  the 
form  required  by  law.  The  verdict,  omit- 
ting the  caption,  is  as  follows:  "We,  the 
jury  Impaneled  and  sworn  In  the  above-en- 
titled case,  do,  upon  our  oaths,  find  the  de- 
fendant Robert  Plgg  guilty  on  the  eighth, 
ninth,  tenth,  and  eighteenth  count,  as  charg- 
ed in  the  information,  and  not  guilty  on  the 
first,  second,  third,  fourth,  fifth,  sixth,  sev- 
enth, and  eleventh  count  as  charged  in  the 
Information.  Geo.  A.  Anderson,  Foreman." 
It  Is  insisted  that  the  verdict  should  contain 
a  separate  finding  on  each  count  of  the  in- 
formation, and  that  the  court  in  construing  it 
has  no  power  to  add  thereto  anything  which 
the  jury  has  omitted.  But  it  Is  unnecessary 
to  add  anything  to  this  verdict  in  order  to 
understand  definitely  the  jury's  finding.  It 
is  plain  from  the  language  that  the  jury 
found  the  defendant  guilty  on  four  of  the 
counts,  and  not  guilty  on  all  the  others. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


STATE  v.  KEENER. 

(Supreme  Court  of  Kansas.   Oct  10,  1908.) 

Constitutionai.  Law  (|  74*)— Power  or  Gov- 
ernment— "Repository  or  Judicial  Pow- 
er." 

Although  the  police  judge  of  a  city  of  the 
second  class  exercises  judicial  functions,  he  is 
not  a  repository  of  judicial  power  In  the  sense 
of  article  3,  8  1,  Const,  and  the  Legislature 
has  authority  to  require  him  to  notify  the 
county  attorney  of  the  fact  of  violations  of 
the  prohibitory  liquor  law  which  come  to  his 
notice  or  knowledge,  and  to  furnish  the  county 
attorney  the  names  of  the  witnesses  by  whom 

•For  other 


such  violations  may  be  proved,  under  penalty 
of  a  fine  and  forfeiture  of  bis  office. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  124;  Dec  Dig.  f  74.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Cherokee  Coun- 
ty;  C.  A.  McNeill,  Judge. 

Phil  Keener  was  Indicted  for  a  violation 
of  the  liquor  law.  From  a  judgment  quash- 
ing the  Information,  the  state  appeals.  Re- 
versed. 

F.  S.  Jackson,  Atty.  Gen.,  and  E.  B.  Mor- 
gan, County  Atty.,  for  the  State.  J.  M.  Dun- 
bar and  Jesse  F.  Wolf,  for  appellee. 

BURCH,  J.  An  Information  was  filed 
against  Phil  Keener,  the  police  judge  of  the 
city  of  Scammon,  a  city  of  the  second  class, 
charging  him  with  a  violation  of  the  pro- 
hibitory liquor  law,  In  that  he  unlawfully 
neglected  and  refused  to  notify  the  county 
attorney  of  violations  of  the  law  within  his 
knowledge,  and  to  furnish  the  names  of  the 
witnesses  by  whom  such  violations  could  be 
proved.  The  district  court  quashed  the  in- 
formation, and  the  state  appeals. 

The  question  presented  Is  the  constitution- 
ality of  the  statute  under  which  the  informa- 
tion was  filed.  It  reads  as  follows :  "It  shall 
be  the  duty  of  all  sheriffs,  deputy  sheriffs, 
constables,  mayors,  marshals,  police  judges, 
and  police  officers  of  any  city  or  town  having 
notice  or  knowledge  of  any  violation  of  the 
provisions  of  this  act  to  notify  the  county  at- 
torney of  the  fact  of  such  violation,  and  to 
furnish  him  the  names  of  any  witnesses 
within  his  knowledge  by  whom  such  viola- 
tion can  be  proven.  If  any  such  officer  shall 
fail  to  comply  with  the  provisions  of  this 
section,  he  shall  upon  conviction  be  fined  In 
any  sum  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars;  and  such  convic- 
tion shall  be  a  forfeiture  of  the  office  held 
by  such  person,  and  the  court  before  whom 
such  conviction  is  had  shall,  in  addition  to 
the  imposition  of  the  fine  aforesaid,  order 
and  adjudge  the  forfeiture  of  his  said  office. 
For  a  failure  or  neglect  of  official  duty  In  the 
enforcement  of  .this  act  any  of  the  city  or 
county  officers  herein  referred  to  may  be 
removed  by  civil  action."  Gen.  St  1901,  f 
2462.  In  support  of  the  judgment  of  the 
district  court,  it  Is  argued  that  the  doctrine 
of  the  separation  of  the  departments  of  gov- 
ernment into  legislative,  executive,  and  Ju- 
dicial applies  to  the  organization  of  cities  of 
the  second  class;  that  the  police  judge  of 
such  a  city  is  a  judicial  officer;  that  the 
duties  required  by  the  statute  are  nonjudicial 
and  cannot  be  forced  upon  him ;  and  that  he 
cannot  be  punished  or  deprived  of  his  office 
for  failure  to  undertake  them.  This  argu- 
ment derives  the  power  of  the  Legislature  to 
organize  police  courts  and  to  provide  for  police 
Judges  from  article  3,  f  1,  Const,  which  reads 
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as  follows :  "The  judicial  power  of  this  state 
shall  be  vested  in  a  Supreme  Court,  district 
courts,  probate  courts,  justices  of  the  peace, 
and  such  other  courts,  inferior  to  the  Su- 
preme Court,  as  may  be  provided  by  law." 
The  section  of  the  Constitution  quoted  is  not 
the  true  source  of  the  Legislature's  author- 
ity over  the  establishing  of  muulcipal  courts. 
Such  authority  comes  with  the  grant  to  the 
House  of  Representatives  and  Senate  of  all 
the  legislative  power  of  the  state  (Const  art 
2,  |  1),  which  includes  power  to  provide  for 
the  organization  and  government  of  cities. 
It  is  an  elementary  principle  of  constitution- 
al law  that  restraints  upon  the  power  to 
organize  and  regulate  municipal  governments 
must  be  found  in  the  Constitution  or  none 
exists,  and  the  manner  in  which  such  power 
is  exercised  rests  entirely  In  the  discretion 
of  the  Legislature.  Cooley,  Const.  Lim.  (7th 
Ed.)  p.  268.  The  only  limitations  upon  this 
power  found  in  the  Constitution  of  this  state 
are  that  the  Legislature  may  not  confer 
corporate  power  by  special  act  and  must 
provide  for  the  organization  of  cities,  towns, 
and  villages  by  general  law.  Const  art  12, 
f|  1,  5.  There  Is,  therefore,  nothing  to  pre- 
vent the  Legislature  from  adopting  any  form 
of  government  for  the  cities  of  the  state 
which  it  may  deem  wisest  In  framing  mu- 
nicipal charters,  the  Legislature,  itself  a  popu- 
lar body,  can  scarcely  escape  the  Influence  of 
the  sentiments  and  settled  habits,  customs, 
and  practices  of  the  American  people;  but 
the  problems  of  modern  city  government  are 
novel  and  perplexing,  and,  so  far  as  the  Con- 
stltution  Is  concerned,  the  Legislature  may 
vest  all  the  executive,  legislative,  and  ju- 
dicial power  of  a  city  in  a  single  person  or 
body  of  persons  if  it  should  conclude  that 
plan  would  best  promote  the  public  welfare, 
or  It  may  apportion  the  various  functions 
among  different  officials  according  to  its  own 
judgment  of  what  the  public  good  requires. 
Mayors'  courts  have  been  recognized  by  this 
court  as  lawful  under  the  territorial  govern- 
ment (State  v.  Young,  3  Kan.  445)  and  under 
the  present  Constitution  (Prell  v.  McDonald, 
7  Kan.  426,  12  Am.  Rep.  423). 

The  principle  involved  has  Its  foundation 
In  the  character  and  objects  of  municipal 
government  which  are  essentially  local.  True, 
the  government  of  a  city' Is  a  matter  which 
In  a  very  Important  sense  concerns  the  entire 
state,  but  the  people  of  that  city  are  the  per- 
sons primarily  affected,  and  their  peculiar 
local  needs  and  Interests  are  ordinarily  dis- 
connected in  legal  thought  from  the  needs  and 
interests  of  the  people  of  the  whole  state 
taken  collectively.  It  Is  a  settled  rule  of 
constitutional  Interpretation  that  the  grant 
of  legislative  power  to  the  Legislature  ex- 
cludes all  other  bodies  from  the  exercise  of 
that  power.  The  grant  to  cities  of  legislative 
power  respecting  their  local  affairs  to  be 
exercised  by  means  of  ordinances  does  not 
contravene  this  rule  because  the  regulation 
•of  those  affairs  is  not  regarded  as  a  part  of 


the  state's  business.  "It  has  already  been 
seen  that  the  Legislature  cannot  delegate  its 
power  to  make  laws;  but,  fundamental  as 
this  maxim  is,  it  is  so  qualified  by  the  cus- 
toms of  our  race,  and  by  other  maxims  which 
regard  local  government  that  the  right  of 
the  Legislature,  in  the  entire  absence  of  au- 
thorization or  prohibition,  to  create  towns 
and  other  inferior  municipal  organizations, 
and  to  confer  upon  them  the  powers  of  local 
government  and  especially  of  local  taxation 
and  police  regulation  usual  with  such  cor- 
porations, would  always  pass  unchallenged. 
The  Legislature  in  these  cases  is  not  regard- 
ed aa  delegating  its  authority,  because  the 
regulation  of  such  local  affairs  as  are  com- 
monly left  to  local  boards  and  officers  is  not 
understood  to  belong  properly  to  the  state." 
Cooley,  Const.  Llm.  (Ttb  Ed.)  p.  264.  Mani-  . 
festly  local  courts  erected  to  enforce  local 
legislation  and  to  carry  out  schemes  of  local 
government  are  to  be  regarded  in  the  same 
manner.  They  are  not  a  part  of  the  state 
judicial  system.  To  those  courts  the  consti- 
tutional doctrine  of  the  separation  of  powers 
applies,  subject  to  the  limitations  which  have 
been  found  to  be  necessary  and  unavoidable 
in  the  practical  working  out  of  our  scheme 
of  government.  But  a  police  court,  organized 
for  purposes  of  local  municipal  judicature, 
is  not  a  repository  of  the  judicial  power  re 
f erred  to  in  the  Constitution  any  more  than 
a  city  council  is  a  lawmaking  body  in  the 
sense  of  the  Constitution.  The  reasoning  of 
Chief  Justice  Crozler  in  the  case  of  The 
State  v.  Young,  3  Kan.  445,  supports  this 
view.  He  said:  "But  it  is  said  that  the  en- 
forcement of  city  ordinances  is  a  judicial 
power,  and  that  by  the  twenty-seventh  sec- 
tion of  the  organic  act  the  judicial  power 
of  the  territory  was  vested  exclusively  in  a 
Supreme  Court  district  courts,  probate 
courts,  and  justices  of  the  peace.  It  is  true 
that  the  administration  of  municipal  ordi- 
nances is  the  exercise  of  a  sort  of  judicial 
power,  but  it  is  no  part  of  the  judicial  power 
contemplated  by  the  section  referred  to.  That 
section  refers  to  the  enforcement  of  the  laws 
of  the  territory  at  large,  and  to  that  only. 
The  courts  therein  named  were  to  have  the 
exclusive  cognizance  of  all  subjects  arising 
directly  under  the  laws  of  the  Legislature, 
or  at  common  law,  and  in  chancery;  but  it 
was  not  Intended  that  in  them  alone  could 
power  to  enforce  city  ordinances  be  deposited. 
Nor  is  the  creation  of  municipal  courts  for 
the  enforcement  of  municipal  regulations  In- 
consistent with  this  section,  because  the 
exercise  of  such  power  on  the  part  of  the 
Legislature  is  not  only  not  conferring  ju- 
dicial power  within  the  meaning  of  this  sec- 
tion, but  is  exercising  authority  over  a  right- 
ful subject  of  legislation  within  the  meaning 
of  section  24."  It  may  be  true  that  the  Legis- 
lature has  created  city  courts  which  are  also 
state  courts,  but  the  court  in  question  Is  not 
one  of  them  and  their  status  need  not  now 
be  discussed. 
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From  what  has  been  said  it  follows  that 
the  Legislature  had  the  right  to  Impose  up- 
on the  defendant  the  duties  prescribed  by  the 
statute  quoted  and  the  information  was 
wrongfully  quashed. 

The  defendant  Is  much  exercised  over  what 
his  attitude  might  be  if  a  complaint  under  a 
city  ordinance  were  lodged  with  him  for  a 
violation  of  the  liquor  law  which  he  had  re- 
ported to  the  county  attorney.  It  is  suffi- 
cient to  say  that  his  conduct  should  be  the 
same  as  in  any  other  case  in  which  be  knows 
all  the  facts. 

The  judgment  of  the  district  court  is  re- 
versed, with  direction  to  overrule  the  motion 
to  quash. 

All  the  Justices  concurring. 


BROWN  v.  DANN  et  al. 
(Supreme  Court  of  Kansas.   May  9,  1908.) 

1.  Judgment  (8  379*)— Motion  to  Set  Asioe 
—  Statutory  Provisions  —  Necessity  for 
Compliance. 

A  motion  by  plaintiff  to  set  aside  a  judg- 
ment against  him  waa  unavailing,  under  Code,  § 
~>68  (Gen.  8t.  1901,  §  5054),  where  no  showing 
was  offered  and  no  adjudication  was  made  that 
plaintiff  had  a  valid  cause  of  action,  as  requir- 
ed by  section  572  (section  5058). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  9  717 ;  Dec.  Dig.  &  379.*] 

2.  New  Trial  (§  120*)— Motion— Time  for 
Filing. 

Under  Code,  |  308  (Gen.  St.  1901,  §  4756), 
providing  that  an  application  for  a  new  trial, 
except  for  newly  discovered  evidence,  shall  be 
made  within  three  days  after  decision  rendered, 
unless  unavoidably  prevented,  a  motion  to  set 
aside  a  judgment  for  irregularity  in  the  con- 
duct of  the  court  came  too  late,  where  the  only 
reason  assigned  in  the  affidavit  for  not  filing  the 
motion  in  time  was  that  petitioner  had  been  in- 
formed that  the  mandate  of  the  Supreme  Court 
had  not  been  filed  in  the  district  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  244 ;  Dec.  Dig.  §  120.*] 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  Milton  Brown  against  Louis  K. 
Dann  and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Milton  Brown,  Chauncey  C.  Brown,  and  G. 
H.  Whitcomb,  for  plaintiff  in  error.  W.  R. 
Hazen,  for  defendants  hi  error. 

PER  CURIAM.  The  plaintiffs  motion  to 
set  aside  the  judgment  against  him  was  based 
upon  the  sole  ground  of  irregularity  in  the 
conduct  of  the  court.  It  was  not  filed  within 
three  days  after  the  judgment,  nor  at  the 
same  term  of  court.  The  motion  was  un- 
availing, under  section  568  of  the  Code  (Gen. 
St.  1901,  §  5054),  because  no  showing  was  of- 
fered and  no  adjudication  was  made  that  the 
plaintiff  has  a  valid  cause  of  action,  as  section 
572  requires  (section  5058). 

The  motion  came  too  late  under  section  308 
of  the  Code  (section  4756),  unless  the  affidavit 


accompanying  the  motion  shows  that  the 
plaintiff  was  unavoidably  prevented  from  fil- 
ing it  earlier.  The  plaintiff  does  not  pretend 
to  say  his  Illness  prevented  him  from  being 
In  Topeka  on  March  1st,  or  within  three  daya 
thereafter,  to  attend  to  his  case.  He  does  not 
claim  to  have  been  absent  after  March  5th. 
The  only  reason  the  motion  was  not  filed  In 
time  was  that  plaintiff  had  been  wrongly  in- 
formed that  the  mandate  of  this  court  had  not 
been  filed  in  the  district  court.  It  is  impos- 
sible to  say  that  this  circumstance  was  either 
unavoidable  or  that  it  prevented  the  plaintiff 
from  looking  after  his  case,  within  the  legal 
signification  of  the  two  words. 

The  judgment  of  the  district  court  is  af- 
firmed. 


STATE  v.  WALKER. 
(Supreme  Court  of  Kansas.   Oct.  10.  1908.) 

1.  Contempt  (§  57*)— Trial— Waiver  or  Ir- 
regularities. 

In  proceedings  for  contempt,  the  failure  of 
defendant  to  object  to  the  proceedings  and  his 
giving  of  a  recognizance  for  his  appearance  waiv- 
ed all  irregularities  up  to  that  time. 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Cent.  Dig.  §  162;  Dec  Dig.  §  57.*] 

2.  Appeal  and  Error  (|  911*)  —  Presump- 
tions. 

It  will  not  be  presumed,  on  appeal  from 
a  judgment  of  contempt,  that  the  district  judge 
acted  outside  his  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  8886;   Dec.  Dig.  §  911-*1 

3.  Contempt  (§  54*). 

In  contempt  proceedings,  it  was  not  neces- 
sary that  a  copy  of  the  judgment  viola tfd 
should  be  attached  to  the  accusation ;  the  court 
taking  judicial  notice  of  it. 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Cent.  Dig.  9  146;  Dec  Dig.  §  54.*] 

4.  Contempt  (§  60*). 

In  contempt  proceedings,  the  fact  that 
the  purported  copy  of  the  judgment-  violated, 
which  was  furnished,  deviated  from  the  orig- 
inal in  orthography  and  other  slight  particu- 
lars, did  not  warrant  the  sustaining  of  an  ob- 
jection to  the  introduction  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Dec.  Dig.  |  60.*] 

5.  Contempt  (§  54*)— Accusation— Technic- 
al Defects— Waiver. 

In  contempt  proceedings,  the  answer  of  de- 
fendant to  the  merits  waived  all  technical  de- 
fects in  the  accusation. 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Dec  Dig.  §  54.*] 

6.  Contempt  (§54*)— Accusation— Statement 
of  Venue— Official  Certificate. 

The  statement  of  the  venue  at  the  top  of 
the  verification  of  an  accusation  for  contempt 
should  be  read  as  a  part  of  the  official  certificate, 
and  where  this  showed  that  the  justice  acted 
in  bis  county  it  was  sufficient ;  it  not  being 
necessary  that  the  certificate  should  show  that 
he  acted  in  his  township. 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Dec  Dig.  i  64  *] 

Appeal  from  District  Court,  Wabaunsee 
County;   Robt  C.  Heizer,  Judge. 
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GLENN  v.  STEWART. 


L.  A.  Walker  was  convicted  of  contempt, 
and  appeals.  Affirmed. 

C.  E.  Carroll,  for  appellant  F.  S.  Jack- 
son, Atty.  Gen.  (Oscar  Scbmltz,  J.  S.  Dawson, 
J.  K.  Codding,  and  John  Marshall,  of  coun- 
sel), for  the  State. 

PER  CURIAM.  This  Is  an  appeal  from  a 
judgment  of  contempt  The  failure  of  the 
appellant  to  make  any  objection  to  the  pro- 
ceedings, and  his  giving  of  a  recognizance  for 
his  appearance,  waived  all  irregularities,  if 
there  were  any,  up  to  that  time. 

It  will  not  be  presumed  that  the  district 
judge  acted  outside  his  jurisdiction.  If  he 
did  so,  the  fact  should  have  been  shown. 

It  was 'not  necessary  that  a  copy  of  the 
Judgment  violated  should  be  attached  to  the 
accusation.  The  court  took  judicial  notice 
of  it  The  fact  that  the  purported  copy, 
which  was  furnished,  deviated  from  the 
original  in  orthography  and  other  slight  par- 
ticulars, did  not  warrant  the  sustaining  of 
an  objection  to  the  introduction  of  evidence. 

The  answer  of  the  appellant  to  the  merits 
waived  all  technical  defects  in  the  accusa- 
tion. However,  the  statement  of  the  venue 
at  the  top  of  the  verification  should  be  read 
as  a  part  of  the  official  certificate,  and  this 
shows  the  justice  acted  in  his  county.  It 
was  not  necessary  that  the  certificate  should 
show  he  acted  in  his  township.  If  he  did 
not  do  so,  the  appellant  should  have  proved 
the  fact. 

The  judgment  of  the  district  court  Is  af- 
firmed. 


GLENN  et  al.  v.  STEWART. 

(Supreme  Court  of  Kansas.    Dec.  7,  1907.  On 
Rehearing,  Oct.  10,  1908.) 

t.  Taxation  (|  667*)— Computation  of  Pen- 
alty—Erroneous  Calculation. 

Where,  in  computing  the  penalty  to  be  add- 
ed to  the  tax  against  a  tract  of  land,  the  coun- 
ty clerk  treats  a  fraction  of  between  five  and 
ten  mills  as  an  entire  cent,  instead  of  rejecting 
it  altogether,  as  required  by  the  statute,  a  tax 
deed  based  thereon  is  not  rendered  invalid  there- 
by; the  resulting  excess  being  due  to  an  er- 
roneous calculation,  rather  than  to  an  intention- 
al overcharge. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8§  1350,  1351;   Dec.  Dig.  §  G(57.*J 

2.  Taxation  (|  667*)— Tax  Deed— Excessive 
Consideration. 

As  against  an  attack  made  before  the  stat- 
ute of  limitations  can  be  invoked  in  its  behalf, 
the  fact  that  a  tax  deed  shows  on  its  face  a 
greater  consideration  than  is  authorized  by  law 
is  fatal  to  its  validity.  It  cannot  be  assumed 
that  the  excess  was  occasioned  by  including  the 
clerk's  fee  for  issuing  the  deed,  even  if  such  as- 
sumption would  remedy  the  defect. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  *§  1350,  1351;   Dec.  Dig.  §  667.*  | 


On  Rehearing. 

3.  Taxation  (§  773*)— Tax  Deeds— Payment 
of  Subsequent  Taxes. 

Even  in  the  case  of  a  tax  deed  less  than 
five  years  old,  in  the  absence  of  any  showing 
as  to  the  facts,  the  payments  of  subsequent  taxes 
made  by  the  holder  of  the  certificate  must  be 
presumed  to  have  been  made  at  any  date  con- 
sistent with  the  recitals  of  the  deed  that  would 
support  its  validity,  and,  if  necessary  for  that 

fiurpose,  it  must  also  be  presumed  that  the  pub- 
ications  of  the  notice  of  sale  and  redemption 
notice  were  made  for  less  than  the  rates  named 
in  the  statute. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Dec.  Dig.  §  773.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greeley  Coun- 
ty; Chas.  E.  Lobdell,  Judge. 

Action  by  Jesse  B.  Stewart  against  W.  M. 
Glenn  and  H.  G.  Madara.  Judgment  for 
plaintiff,  and  defendants  bring  error. 

Lee  Monroe,  W.  M.  Glenn,  and  Geo.  A. 
Kline,  for  plaintiffs  in  error.  W.  H.  Rus- 
sell, for  defendant  in  error. 

MASON,  J.  The  only  question  here  Involv- 
ed is  whether  the  trial  court  erred  in  holding 
a  tax  deed,  which  had  not  been  of  record  for 
five  years,  to  be  Invalid  as  a  conveyance  of 
title.  The  charge  for  which  the  land  was 
sold  included  two  penalties  of  15  cents  each. 
By  the  terms  of  the  statute  which  requires 
the  county  clerk  to  add  these  penalties  to 
the  tax  roll  (Gen.  St.  1901,  §  7621),  their  ex- 
act amount  computed  with  mathematical  ex- 
actness would  have  been  14.85  cents.  The 
statute  (Gen.  St.  1901,  §  7614)  also  provides 
that  the  clerk  in  making  up  the  tax  roil  shall 
reject  fractions  of  a  cent  In  this  Instance 
he  obviously  entered  the  penalty  at  the  near- 
est whole  number — 15  cents — instead  of  call- 
ing it  14  cents,  as  the  plaintiff  in  error 
claims  he  should  have  done.  It  is  argued 
that  the  amount  for  which  the  land  was  sold 
was  therefore  two  cents  in  excess  of  what  it 
should  have  been,  and  that  this  fact  is  fatal 
to  the  deed,  inasmuch  as  in  tax  proceedings 
the  principle  that  the  law  Ignores  trifles  does 
not  apply.  The  addition  of  any  amount, 
however  small,  to  a  legal  charge,  has  often 
been  held  to  vitiate  a  tax  deed,  but  only  in 
cases  where  the  excess  results  from  an  in- 
tentional overcharge.  Thus  In  Genthner  v. 
Lewis,  24  Kan.  309,  it  is  said:  "Whatever 
may  be  the  rule  where  a  trifling  mistake 
may  have  occurred  In  the  calculation,  or 
may  have  been  occasioned  by  an  error  in 
making  or  copying  the  figures,  or  in  carrying 
out  the  various  amounts,  we  think  the  great 
weight  of  authority  is  to  the  effect  that 
where  it  Is  plainly  the  purpose  of  the  officer 
to  Include  illegal  sums  within  the  amount 
for  which  land  Is  sold  for  taxes,  and  the 
sale  Includes  the  illegal  sums,  that  circum- 
stance renders  the  sale  void."  And  in  Ire- 
land v.  George,  41  Kan.  751,  21  Pac.  776: 
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"Where  it  Is  shown  that  the  sale  has  been 
for  a  trifle  more  or  leas,  and  yet  where  there 
Is  no  intention  of  selling  for  a  greater  or 
less  sum  than  that  provided  for  by  law,  such 
discrepancy  will  not  vitiate  the  tax  sale  pro- 
ceedings." The  excess  in  the  present  in- 
stance is  due,  not  to  a  purpose  to  add  a 
charge  that  is  not  authorized,  but  to  a  mis- 
take in  calculation  resulting  from  a  mis- 
construction of  the  statutory  rule  of  com- 
putation. 

However,  the  deed  is  invalid  for  another 
reason.  In  the  recital  of  the  consideration, 
the  amount  said  to  be  charged  for  "costs" 
ts  separated  from  that  charged  for  "taxes, 
Interest  and  penalties,"  and  is  stated  to  be 
$1.10.  No  theory  has  been  suggested  to  ac- 
count for  such  an  amount  of  costs,  apart 
from  taxes,  interest,  and  penalties,  except 
upon  the  assumption  that  it  includes  a 
charge  for  making  and  perhaps  for  recording 
the  deed.  This  court  has  held  that  a  tax 
deed  which  has  been  of  record  for  more 
than  five  years  will  not  be  set  aside  because 
such  charges  are  included  In  the  considera- 
tion stated,  although  properly  they  have  no 
place  there,  and  that  to  sustain  such  a  deed 
it  will  be  assumed,  wherever  possible,  that 
any  excess  in  such  statement  was  occasioned 
In  that  manner.  Martin  v.  Garrett,  49  Kan. 
131,  140,  30  Pac.  168;  Kennedy  v.  Scott,  72 
Kan.  369,  83  Pac.  971.  But  no  case  has  been 
cited  holding  that  a  tax  deed  can  with- 
stand an  attack  made  in  due  time  based  up- 
on the  inclusion  in  the  consideration  of  char- 
ges for  issuing  or  recording  it  On  the  oth- 
er hand,  the  decisions  referred  to  and  many 
others  tend  to  support  the  view  that,  until 
the  expiration  of  the  period  of  limitation,  no 
presumptions  are  to  be  indulged  to  remedy 
defective  recitals.  The  deed  here  involved 
shows  a  consideration  greater  than  the  law 
authorizes.  It  cannot  be  assumed  that  the 
excess  was  occasioned  by  including  the 
clerk's  fee  for  Issuing  the  deed,  even  if  such 
assumption  would  remedy  the  defect.  As 
the  deed  showed  that  it  was  founded  in  part 
upon  an  unauthorized  charge,  the  trial  court 
properly  set  it  aside. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

On  Rehearing. 

The  tax  deed  involved  in  this  case,  in- 
stead of  stating  the  consideration  in  a  lump 
sum,  divided  it  into  two  items,  one  of  $17.46, 
said  to  have  been  paid  for  taxes,  interest, 
and  penalties,  the  other  of  $1.10,  representing 


REPORTER.  (Kan. 

additional  payments  for  "costs."  Such  a 
division,  although  unusual  and  unnecessary, 
seems  in  itself  to  be  unobjectionable.  At 
the  first  hearing,  however,  the  deed  was  held 
to  be  invalid  upon  its  face  upon  the  ground 
that  the  amount  named  as  costs  necessarily 
Included  a  charge  for  making  the  deed;  it 
being  said  in  the  opinion:  "No  theory  lias 
been  suggested  to  account  for  such  an 
amount  of  costs  apart  from  the  taxes,  in- 
terest, and  penalties,  except  upon  the  as- 
sumption that  it  Includes  a  charge  for  mak- 
ing and  perhaps  for  recording  the  deed." 
Several  computations  had  in  fact  been  sub- 
mitted which  did  not  include  such  a  charge, 
but  these  were  Ignored  in  the  statement  quot- 
ed, because  they  were  supposed  by  the  court, 
through  an  erroneous  calculation,  to  be  in- 
consistent with  some  of  the  specific  recitals 
of  the  deed.  The  discovery  of  this  error 
led  to  the  granting  of  a  rehearing. 

The  deed  contains  all  the  recitals  requir- 
ed by  the  statute,  but  it  is  not  possible  to 
tell  precisely  what  the  taxes,  penalties,  and 
Interest  would  figure  up,  for  the  dates  of 
the  payments  of  subsequent  taxes  are  not 
shown.  For  the  same  reason,  and  also  be- 
cause there  is  nothing  to  indicate  whether 
the  full  legal  rate  was  paid  for  the  notice  of 
sale  and  redemption  notice,  it  is  impossible 
to  tell  the  exact  amount  incurred  as  costs. 
For  some  purposes  there  might  be  a  pre- 
sumption in  the  absence  of  anything  to  sug- 
gest the  contrary  that  such  publications  were 
made  for  the  regular  statutory  price.  But 
the  county  board  and  the  printer  have  the 
power  to  agree  upon  a  less  rate  (Qulgley  v. 
Com' re  of  Sumner  County,  24  Kan.  293), 
and,  where  they  do  so,  the  deed  Is  not  re- 
quired to  recite  the  fact  Therefore  a  tax 
deed  cannot  be  held  to  be  defective  upon  its 
face,  even  although  the  amount  of  the  stat- 
ed consideration  can  be  accounted  for  only 
by  assuming  that  the  price  paid  for  the  pub- 
lications was  less  than  the  statutory  maxi- 
mum. So,  too,  even  in  the  case  of  a  deed 
less  than  five  years  old,  in  the  absence  of 
anything  to  indicate  when  the  subsequent 
taxes  were  actually  paid  by  the  holder  of 
the  certificate,  the  payments  must  be  pre- 
sumed to  have  been  made  at  any  date  con- 
sistent with  the  recitals  of  the  deed  that 
would  support  its  validity,  for  there  is  no 
presumption  that  they  were  made  at  the 
earliest  possible  moment  or  at  any  other 
specific  time. 

The  judgment  is  reversed,  and  a  new  tri- 
al ordered.  All  the  Justices  concurring. 
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PECK  v.  NOEE  et  a!.   (Sac  1,627.) 
(Supreme  Court  of  California.    Oct  9,  1908.) 

1.  Statutm  (I  281*)— Presumptions  —  Laws 
of  Other  States. 

The  courts  of  a  country  are  presumed  to 
know  only  their  own  laws,  and  the  laws  of  oth- 
er countries  must  be  averred  and  proved,  like 
any  other  fact  of  which  courts  do  not  take  ju- 
dicial notice;  and,  where  a  party  seeks  either 
to  recover  or  defend  under  a  foreign  law,  the 
law  must  be  pleaded  and  proved  like  any  other 
fact. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  380;  Dec  Dig.  f  281.*] 

2.  Evidence  (|  80*)— Presumptions— Laws  of 
Otheb  States. 

The  courts  of  a  state  will,  in  the  absence 
of  proof  to  the  contrary,  presume  that  the  laws 
of  other  states  are  the  same  as  the  laws  of  the 
forum. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  101;  Dec  Dig.  ft  80.*] 

8.  Corporations  (§  288*)  —  Liability  of 
Stockholders— Actions— Complaint. 
A  complaint,  in  an  action  by  a  creditor  of 
a  corporation  to  enforce  the  liability  of  stock- 
holders, which  alleges  that  the  corporation  was 
created  under  the  laws  of  Nevada,  that  it  had 
been  doing  business  In  designated  counties  in 
California,  and  that  the  debts  sued  on  were  con- 
tracted in  California,  stated  a  good  cause  of  ac- 
tion, the  laws  of  Nevada  being  the  same  as  those 
embodied  In  Const  art  12,  8  3,  and  Civ.  Code, 
§  323,  making  stockholders  liable  for  corporate 
debts;  and  defendants  must  plead  and  prove, 
as  an  affirmative  defense,  that  the  laws  of 
Nevada  exempted  them  from  liability. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  268.*] 

4.  Trial  (|  896*)— Findings  bt  Court— Is- 
sues. 

Code  Civ.  Proc  I  462,  providing  that  the 
statement  of  any  new  matter  in  the  answer  is 
deemed  controverted  by  plaintiff,  allows  proof 
by  plaintiff,  without  pleading  the  same,  of  any 
affirmative  matter  in  avoidance  of  new  matter 
pleaded  in  the  answer,  and  whether  facts  estab- 
lish an  affirmative  defense  pleaded  in  the  answer 
is  an  issue  raised  by  the  law  on  the  answer, 
and  a  finding  of  such  facts  is  within  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  f  396.*] 

5.  Appeal  and  Error  (5  219*)— Objections 
Not  Raised  Below— Issues— Review. 

Where  the  appeal  is  on  the  judgment  roll 
alone,  or  where  no  objection  was  made  to  the 
admission  of  evidence,  and  the  trial  was  had  on 
the  theory  that  the  fact  established  by  the  evi- 
dence was  in  issue,  the  objection  that  the  find- 
ing of  fact  was  outside  of  the  issues  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1323;  Dec.  Dig.  §  219.*] 

6.  Corporations  (|  271*)  —  Liability  of 
Stockholders— Actions— Findings. 

Where,  in  an  action  by  a  creditor  of  a  Ne- 
vada corporation  to  enforce  the  liability  of 
stockholders  for  debts  contracted  in  California, 
while  the  corporation  was  doing  business  in 
designated  counties  therein,  the  answer  alleged 
that  the  Constitution  of  Nevada  provides  that 
corporators  of  domestic  corporations  should  not 
be  individually  liable  for  the  debts  of  the  cor- 
porations, a  finding  that  the  corporation  was  or- 
ganized under  Act  Nevada  March  16.  1903,  pro- 
viding for  a  general  corporation  law  for  the  pur- 
pose of  doing  business  in  the  designated  counties 
in  California,  that  defendants  were,  at  tbe  time 
of  the  organization  of  the  corporation,  and  have 
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remained,  residents  of  one  of  the  designated 
counties,  that  they  were  the  original  corporators 
of  the  corporation,  and  that  when  the  debts  sued 
on  were  incurred,  they  were  directors  and  of- 
ficers, was  within  the  issues  raised  by  the  law  on 
the  answer,  and  authorized  a  judgment  against 
defendants  under  the  rule  that  when  a  corpo- 
ration is  formed  in  one  state,  and  by  the  express 
terms  of  its  charter  is  created  to  do  business  in 
another,  and  business  is  done  therein,  it  must  be 
assumed  that  the  charter  contract  was  made 
with  reference  to  its  laws. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  271.*] 

Department  1.  Appeal  from  Superior  Court, 
Plumas  County ;  J.  D.  Goodwin,  Judge. 

Action  by  Frank  F.  Peck  against  M.  J. 
Noee  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

James  T.  Boyd,  A.  N.  Salisbury,  and  H.  B. 
Wolfe,  for  appellants.  L.  N.  Peter,  for  re- 
spondent 

SHAW,  J.  This  is  an  appeal  from  the 
judgment  upon  the  Judgment  roll  alone  The 
action  is  by  the  plaintiff  for  himself,  and  as 
assignee  of  27  other  persons,  against  the  ap- 
pellants, as  stockholders  of  the  Hathaway 
Mill  &  Lumber  Company,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Ne- 
vada and  doing  business  in  California,  to 
enforce  their  alleged  liability,  as  such  stock- 
holders, to  the  plaintiff  as  a  creditor  of  the 
corporation.  The  only  question  presented 
for  consideration  on  the  merits  of  the  case 
is  whether  or  not  tbe  stockholders  of  a  cor- 
poration organized  in  Nevada  are  individual- 
ly liable,  under  the  laws  of  California,  for 
the  debts  of  the  corporation  incurred  in  do- 
ing business  in  California. 

The  complaint  alleges  that  the  Hathaway 
Mill  &  Lumber  Company  is,  and  has  been, 
ever  since  May  5, 1903,  a  corporation,  created 
under  the  laws  of  Nevada,  that  during  all 
that  time  it  had  been  doing  business  in  the 
counties  of  Plumas  and  Sierra  in  this  state, 
and  that  the  several  debts  sued  on  were  nw- 
tracted  in  this  state  during  that  period. 
These  allegations,  and  Indeed  all  the  allega- 
tions of  the  complaint,  were  admitted.  As  an 
affirmative  defense,  the  defendants  alleged 
that  the  Constitution  of  the  state  of  Nevada 
contained  the  following  provision:  "Dues 
from  corporations  shall  be  secured  by  such 
means  as  may  be  prescribed  by  law:  Provided, 
that  corporators  of  corporations  formed  un- 
der the  laws  of  this  state  shall  not  be  In- 
dividually liable  for  the  debts  or  liabilities  of 
such  corporations."  The  finding  is  that  this 
allegation  is  true.  In  addition'  thereto,  how- 
ever, the  court  found  that  said  Hathaway 
Mill  &  Lumber  Company  was  organized  on 
May  6,  1903,  "under  and  by  virtue  of  that 
certain  act  of  the  state  of  Nevada,  and  en- 
titled 'An  act  providing  a  general  corporation 
law,  approved  March  16,  1903'  (Laws  1903, 
p.  121,  c.  88)  for  the  purpose  and  with  the 
Intention  of  doing  business  In  the  counties  of 
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Plumaa  and  Sierra,  state  of  California." 
Other  findings  were  made,  to  the  effect  that 
the  appellants  Noee  and  Ramelii  were,  at  the 
time  the  corporation  was  organized,  and  ever 
since  have  been,  residents  of  Plumas  county, 
Cal.,  that  they  were  the  original  organizers 
and  corporators  of  said  corporation,  and  that, 
when  the  debts  sued  on  were  Incurred,  they 
were  directors  thereof,  and,  respectively,  sec- 
retary and  vice  president  The  respondent 
claims  that  these  findings  bring  the  case 
within  the  principle  laid  down  by  the*  Unit* 
ed  States  Supreme  Court  in  Pinney  v.  Nel- 
son, 183  U.  S.  145,  22  Sup.  Ct.  52,  46  L.  Ed. 
125,  and  are  sufficient  to  support  the  judg- 
ment. The  preliminary  objection  of  the  ap- 
pellants that  these  findings  are  outside  of 
the  Issues  and  must  be  disregarded  is  unten- 
able. The  complaint  stated  a  good  cause  of 
action  to  enforce  a  stockholder's  statutory 
liability,  if  the  laws  of  Nevada  on  that  sub- 
ject are  the  same  as  our  own.  Const  art.  12, 
9  3;  Civ.  Code,  S  323.  It  contained  no  al- 
legation as  to  the  effect  of  the  laws  of  Ne- 
vada. "The  courts  of  a  country  are  presum- 
ed to  be  acquainted  only  with  their  own  laws. 
Those  of  other  countries  are  to  be  averred 
and  proved,  like  any  other  facts  of  which 
courts  do-  not  take  judicial  notice."  Norrls 
v.  Harris,  15  Cal.  254,  quoting  Monroe  v. 
Douglass,  5  N.  T.  452.  "Where  a  party  seeks 
to  either  recover  or  defend  under  a  foreign 
law,  such  law  must  be  pleaded  and  proved 
like  any  other  fact."  9  Ency.  PI.  &  Pr.  542 ; 
Roots  v.  Merrlwether,  71  Ky.  400;  Kan.  Pac. 
R.  Co.  v.  Cutler,  16  Kan.  568;  O'Sulllvan 
Griffith  (Cal.)  95  Pac.  875,  and  cases  there 
cited.  The  courts  of  this  state  take  notice 
of  Its  own  laws,  and,  as  above  stated,  In  the 
absence  of  plea  or  proof  to  the  contrary, 
presume  that  the  laws  of  other  states  are 
the  same.  A  good  cause  of  action  was  there-1 
fore  set  forth  in  the  complaint,  on  its  face. 
The  defendants  were  required  to  plead  and 
prove  the  laws  of  Nevada  as  an  affirmative 
defense,  if  they  claimed  they  were  exempted 
thereby  from  the  operation  and  effect  of  the 
laws  of  this  state.  This  they  did  in  their 
answer.  There  is  no  provision  for  a  reply 
in  our  system  of  pleading,  and  the  statement 
of  any  new  matter  In  the  answer  is  "deemed 
controverted"  by  the  plaintiff.  Code  Civ. 
Proc.  §  462.  This  is  held  to  allow  proof  by 
the  plaintiff,  without  pleading  the  same,  of 
any  affirmative  matter  in  avoidance  of  the 
new  matter  pleaded  In  an  answer.  Moore 
v.  Copp,  119  Cal.  433,  51  Pac.  630;  Wixson 
v.  Devine,  67  Cal.  345,  7  Pac.  776 ;  Curtiss  v. 
Sprague,  49  Cal.  301;  Colton  v.  Raynor,  57 
Cal.  588.  The  question  whether  or  not  facts 
existed  which  would  make  the  affirmative 
defense  pleaded  in  the  answer  unavailing  was 
therefore  an  Issue  raised  by  the  law  upon 
the  answer,  and  a  finding  of  such  facts  was 
clearly  within  the  Issues  of  the  case.  We  do 
not  wish  to  be  understood  as  conceding  that 
the  appellants  are  in  a  position  to  make  this 
objection.   It  appears  to  be  established  that, 


where  the  appeal  is  upon  the  judgment  roll 
alone,  or  where  it  appears  that  no  objection 
was  made  to  the  admission  of  evidence  of  a 
fact,  and  the  trial  was  had  upon  the  theory 
that  the  fact  was  In  issue,  the  objection  that 
the  finding  of  fact  was  outside  of  the  Issues 
will  not  -be  considered  on  appeal.  McDougald 
v.  Hulett  132  Cal.  163,  64  Pac.  278;  Krasky 
v.  Wollpert,  134  Cal.  843,  66  Pac  309 ;  Beards- 
ley  v.  Clem,  137  Cal.  332,  70  Pac.  175;  111.  T. 
ft  S.  Bank  v.  Pacific  Railway  Co.,  115  Cal. 
285,  47  Pac.  60;  Sukeforth  v.  Lord,  87  Cal. 
899,  25  Pac.  497;  Moore  v.  Campbell,  72  Cal. 
251,  13  Pac.  689;  Horton  v.  Dominguez,  GS 
Cal.  642, 10  Pac.  186. 

We  take  the  finding  above  quoted  to  mean 
that  the  articles  of  Incorporation  of  the  Hath- 
away Mill  ft  Lumber  Company  declared  that 
it  was  the  purpose  of  the  corporation  to  do 
business  in  California.  It  is  not  claimed 
that  this  is  not  its  meaning  and  effect  Un- 
der these  circumstances  the  case  of  Pinney 
v.  Nelson,  supra,  is  controlling  to  the  effect 
that  the  liability  of  stockholders,  individual- 
ly, to  the  creditors  of  the  corporation,  for 
debts  incurred  by  the  corporation  in  doing 
business  in  California,  is  governed  by  the 
laws  of  California  on  the  subject.  That 
case  involved  a  stockholder's  liability,  under 
California  law,  for  debts  of  a  corporation 
organized  in  Colorado,  and  declaring  in  its 
articles  that  it  was  organized  to  do  business 
in  the  state  of  California.  The  court  said 
(page  147  of  183  U.  S..  page  54  of  22  Sup.  Ct. 
[46  L.  Ed.  1251) :  "Passing  to  a  consideration  of 
the  stockholders'  contract  In  the  light  of  the 
other  contention,  it  may  be  said  that  ordinari- 
ly It  Is  controlled  by  the  law  of  the  state  In 
which  the  incorporation  is  had.  That  is  the 
place  of  contract  and,  generally,  the  law  of 
the  place  where  a  contract  is  made  governs 
its  nature,  interpretation,  and  obligation. 
While  this  is  so,  it  is  also  true  that  parties 
in  making  a  contract  may  have  in  view  some 
other  law  than  that  of  the  place,  and  when 
that  is  so,  that  other  law  will  control.  That 
the  parties  have  some  other  law  in  view,  and 
contract  with  reference  to  it  is  shown  by 
an  express  declaration  to  that  effect  In  the 
absence  of  such  declaration  it  may  be  dis- 
closed by  the  terms  of  the  contract,  and  the 
purpose  with  which  it  Is  entered  into."  On 
page  151  of  183  U.  S.,  page  55  of  22  Sup.  Ct. 
(46  L.  Ed.  125),  the  court  states  Its  conclusion 
in  the  matter  thus:  "When  a  corporation  Is 
formed  in  one  state,  and  by  the  express  terms 
of  its  charter  it  Is  created  for  doing  busi- 
ness In  another  state,  and  business  Is  done 
in  that  state,  it  must  be  assumed  that  the 
charter  contract  was  made  with  reference 
to  its  laws;  and  the  liabilities  which  those 
laws  impose  will  attend  the  transaction  of 
such  business."  These  principles  clearly 
show  the  liability  of  the  defendants  here  and 
fully  sustain  the  Judgment  of  the  court  be- 
low. 

The  Judgment  is  affirmed. 

We  concur :  ANGELLOTTI,  J.  •  SLOSS.  J. 
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BECKWITH  t.  SHELDON  et  al. 
(Sac.  1,510.) 

(Supreme  Court  of  California.    Oct.  13,  1908. 
Rehearing  Denied  Nov.  12,  1908.) 

1.  Tbusts  (5110*)— Constbuctive  Tbust— Ev- 
idence—WEIGHT. 

Evidence  in  an  action  to  establish  a  con- 
structive trust  in  an  irrigation  enterprise  held 
to  show  confidential  relations  between  decedent 
and  defendants. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  f  110.*] 

2.  Watebs  and  Wateb  Coubses  (ff  133*)— IR- 
RIGATION—APPBOPBIATOBS— RIGHTS.' 

Decedent  having  posted  notices  of  appropri- 
ation of  water  for  an  irrigation  project,  he  and 
his  associates  could  proceed  under  such  notices 
to  perfect  their  rights  so  as  to  make  them  valid 
against  all  others,  excepting  those  with  prior 
and  superior  rights  to  the  water. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  133.*] 

3.  Trusts  (8  110*)  —  Constbuctive  Trust  — 
Facts  Showing  Relation. 

Decedent  posted  notices  of  appropriation  of 
water  intending  to  acquire  a  partly  completed 
irrigation  canal,  and  use  it  in  distributing  the 
water  appropriated.  Being  without  sufficient 
means,  he  interested  defendants ;  it  being  agreed 
that  a  corporation  should  be  formed  to  carry  on 
the  enterprise.  Decedent  conveyed  all  his  rights 
to  defendants  in  trust,  to  be  conveyed  by  them 
to  the  corporation  on  its  formation.  Afterwards 
one  of  the  defendants  obtained  individually  a 
lease  on  the  canal,  and  posted  notices  of  appro- 
priation substantially  covering  decedent's  no- 
tices, ffeld,  that  decedent  and  defendants  were 
partners  in  the  enterprise  until  the  formation 
of  the  corporation,  and  that  defendants  were 
trustees  of  the  partnership,  holding,  as  such,  the 
rights  conveyed  by  decedent. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  §  110.*] 

4.  Watebs  and  Wateb  Courses  (§  133*)— Lo- 
cation—Identity. 

Notices  of  appropriation  of  water  posted 
within  200  feet  of  the  place  where  decedent 
posted  his.  both  apparently  being  intended  for  an 
extensive  irrigation  project,  were  in  substantial- 
ly the  same  place. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  8  133.*] 

5.  Trust 8  (§  108*)— Constbuctive  Trusts— 
Irrigation  Pboject— Evidence. 

Decedent  posted  notices  of  appropriation  of 
water  intending  to  acquire  the  C.  canal,  a  partly 
completed  irrigation  canal,  for  use  of  distribut- 
ing the  water  appropriated.  Being  without  suffi- 
cient means,  he  interested  defendants;  it  being 
agreed  that  a  corporation  should  be  formed  to 
carry  on  the  enterprise.  Decedent  conveyed  all 
his  rights  to  defendants  in  trust,  to  be  conveyed 
by  them  to  the  corporation  on  its  formation. 
The  contemplated  corporation  was  not  organiz- 
ed, and  defendants,  to  defraud  decedent,  organ- 
ized another  corporation  and  acquired  independ- 
ent rights,  including  a  lease  of  the  canal.  One 
of  defendants  and  the  corporation  posted  notices 
of  appropriation  at  substantially  the  same  place 
where  decedent  posted  his.  Decedent's  admin- 
istrator sues  to  establish,  a  trust  in  the  property, 
for  an  accounting,  etc.  Held,  that  he  could 
show  that  the  corporation  excavated  a  canal 
extending  from  where  its  notice  was  posted  to 
the  upper  end  of  the  C.  canal  and  completed  the 
C.  canal ;  that  the  C.  canal  district  owned  a  strip 
of  land  extending  from  the  upper  end  of  the 
canal  to  the  river,  and  covering  decedent's  wa- 
ter location,  as  well  as  the  later  locations  by 


defendants  and  the  corporation,  and  that  the 
land  was  included  in  the  lease ;  that  one  of  de- 
fendants, when  negotiating  for  the  lease,  said 
that  he  could  and  would  acquire  decedent's  right 
for  use  in  connection  with  the  canal,  and  that 
those  rights  were  necessary  to  the  scheme  he 
proposed  to  carry  out  because  they  were  superi- 
or to  the  right  of  the  irrigation  district,  and 
that  he  intended  to  post  new  notices  of  appro- 
priation to  protect  those  rights,  and  the  admin- 
istrator could  also  show  the  extent  and  value  of 
the  C.  canal,  notice  to  the  corporation  of  de- 
cedent's rights  and  of  his  interest  in  common 
with  the  defendants,  and  the  time  elapsed  since 
the  district  had  done  any  work  under  its  irriga- 
tion scheme  or  toward  the  completion  of  the 
canal ;  that  the  corporation  paid  the  rent  reserv- 
ed in  the  lease;  and  that  the  line  of  the  pro- 
posed canal  described  in  decedent's  appropriation 
notices  was  identical  with  the  line  of  the  C. 
canal. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  8  108.*] 

6.  Trusts  (8  866*)— Establishment— Pabties 

—Defendants. 

Persons  claiming  interest  in  property  which 
plaintiff  claims  is  held  in  trust  for  his  benefit 
are  proper  parties  defendant. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  8  581 ;  Dec  Dig.  8  366.*] 

In  Bank.  Appeal  from  Superior  Court, 
Colusa  County;  H.  M.  Albery,  Judge. 

Action  by  B.  De  La  Beckwlth,  Byron  D. 
Beckwith's  administrator,  against  Wlllard 
M.  Sheldon  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed. 

A.  L.  Shinn,  J.  W.  Dorsey,  R.  M.  F.  Soto, 
S.  C.  Denson,  and  Eruest  M.  Weyand,  for  ap- 
pellant. Cha8.  L.  Donohoe,  Frank  Freeman, 
F.  H.  Gould,  and  Morrison  &  Cope,  for  re- 
spondents. 

SHAW,  J.  The  plaintiff  appeals  from  a 
Judgment  in  favor  of  the  defendants.  The 
appeal  was  taken  within  60  days  after  the 
rendition  of  the  judgment  and  the  evidence 
is  presented  by  a  bill  of  exceptions. 

We  are  of  the  opinion  that  certain  findings 
are  contrary  to  the  evidence,  and  that  the 
court  below  erred  In  excluding  evidence  of- 
fered by  the  plaintiff.  To  get  a  clear  under- 
standing of  the  matter,  it  will  be  necessary 
to  state  as  briefly  as  possible  the  facts  alleg- 
ed In  the  complaint. 

Prior  to  November  30,  1901,  the  Central  Ir- 
rigation District,  a  district  organized  under 
the  act  of  March  31,  1897  (St.  1897,  p.  254,  c. 
189),  was  the  owner  of  a  large  canal  some  40 
miles  In  length,  extending  from  a  point  near 
the  northern  side  of  Glenn  county  Into  the 
county  of  Colusa.  It  Is  not  alleged,  but  It 
appears  from  the  evidence  offered  and  ex- 
cluded, that  this  canal  was  not  connected 
with  the  Sacramento  river  at  Its  upper  end. 
that  It  was  not  completed  for  Its  entire 
length,  and  that  it  had  been  constructed  at  an 
expense  of  several  hundred  thousand  dollars. 
The  canal  was  so  situated  that  it  could  be 
used  In  distributing  water  from  the  Sacra- 
mento river  to  irrigate  many  thousand  acres 
of  land  situated  in  Glenn  and  Colusa  coun- 
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ties,  west  of  the  Sacramento  river.  We  will 
hereafter  refer  to  It  as  the  "Central  Canal." 
On  November  30,  1901,  the  plaintiff's  Intes- 
tate, Byron  D.  Beckwith,  posted  three  notices 
of  appropriation  of  water,  each  for  a  flow 
of  150,000  inches,  measured  under  a  4-inch 
pressure,  of  the  waters  of  the  Sacramento 
river,  and  had  the  same  duly  recorded,  each 
stating  that  It  was  his  purpose  to  divert  the 
waters  of  said  river  at  the  point  where  the 
notice  was  posted,  and  distribute  the  same 
over  a  large  part  of  the  lands  on  the  west 
side  of  the  Sacramento  river  in  the  counties 
of  Glenn,  Colusa,  Solano,  and  Tolo.  It  was 
the  purpose  and  plan  of  said  Beckwith  to  ac- 
quire the  said  Central  canal,  and  the  other 
property  connected  therewith,  and  use  the 
same  In  the  distribution  of  the  water  appropri- 
ated, by  making  a  connecting  canal  extending 
from  the  proposed  place  of  diversion  to  the 
upper  end  of  the  said  Central  canal.  Within 
60  days  thereafter  he  commenced  excavation 
on  the  proposed  canal,  and  thereafter  prose- 
cuted the  same  with  diligence.  Plaintiff  had 
not  sufficient  means  to  carry  out  this  large  en- 
terprise, and,  in  order  to  secure  assistance 
therein  on  September  20, 1902,  he  entered  into 
an  agreement  with  the  defendants  Willard  M. 
Sheldon  and  J.  D.  Schuyler,  whereby  they 
were  to  become  Interested  in  the  said  proper- 
ty and  enterprise.  This  agreement  provided 
that  the  said  parties  should  within  60  days 
form  a  corporation,  to  be  known  as  the  Sac- 
ramento Canal  Company,  with  $1,000,000  cap- 
ital stock;  that  Beckwith  should  thereupon 
convey  to  said  corporation  all  water  appro- 
priations made  or  owned  by  him  of  the  wa- 
ters of  the  Sacramento  river,  and  all  rights 
of  way  and  canals  In  which  he  had  any  inter- 
est connected  with  or  to  be  used  in  connection 
therewith;  that  work  was  to  be  commenced 
at  once  toward  obtaining  rights  of  ways  and 
selling  water  rights,  and  that  Sheldon  and 
Scbuyler  would  furnish  funds  therefor  and 
for  all  otber  necessary  purposes  in  carrying 
on  and _ operating  the  proposed  corporation; 
that  Beckwith  was  to  receive  $10,000  and 
one-third  of  the  capital  stock  of  the  corpora- 
tion as  compensation  for  conveying  said  prop- 
erty to  the  corporation ;  and  that  each  party 
was  to  be  employed  by  the  said  corporation 
while  they  remained  stockholders  therein.  At 
the  same  time  Sheldon  and  Schuyler  advanc- 
ed to  Beckwith  $400  as  a  part  of  the  money 
due  blm  under  the  contract,  and  Beckwith 
executed  to  them  a  deed,  conveying  to  them 
all  of  his  water  rights  and  other  property  re- 
ferred to  In  the  contract  in  trust,  to  be  by 
them  conveyed  to  the  said  corporation  as  soon 
as  the  same  was  formed.  Thereupon  Sheldon 
and  Schuyler  took  charge  of  the  Beckwith 
rights,  and  on  January  12,  1903,  they  obtain- 
ed a  lease  from  the  Central  Irrigation  Dis- 
trict to  Sheldon  for  the  period  of  50  years 
of  all  the  said  Central  canal  and  the  property 
connected  therewith.  They  did  not  organize 
a  corporation  under  the  name  of  the  Sacra- 
mento Canal  Company.    On  February  20, 


1903,  Sheldon,  Schuyler,  and  others  Incorpo- 
rated the  Central  Canal  &  Irrigation  Com- 
pany for  the  purpose  of  securing  in  its  name 
the  water  rights  and  properties  of  Beckwith, 
and  In  pursuance  of  said  purpose  Sheldon 
and  Schuyler  secured  in  the  name  of  said 
corporation  rights  of  way  and  other  property 
for  the  formation  of  the  irrigation  system, 
including  the  rights  of  way  and  property  of 
Beckwith  aforesaid.  On  February  22,  1903, 
Sheldon  posted  two  notices  of  appropriation 
of  water  of  the  Sacramento  river,  each  for 
5,000  cubic  feet  per  second  thereof,  at  sub- 
stantially the  place  where  Beckwith  had 
previously  posted  one  of  his  notices,  and  for 
the  appropriation  of  substantially  the  same 
water  previously  appropriated  by  Beckwith. 
This  was  done  fraudulently  for  the  purpose 
of  acquiring  an  Independent  claim  or  right 
to  the  said  appropriation  and  water  rights. 
Sheldon  and  Schuyler  thereupon  represented 
that  they  would  not  be  able  to  carry  out  the 
original  contract  according  to  Its  terms,  be- 
cause it  was  necessary  to  Interest  other  per- 
sons therein  and  to  give  such  other  persons 
a  larger  Interest  therein  than  the  original 
contract  contemplated.  In  consequence  of 
these  representations  Beckwith  and  the  said 
defendants  on  April  8,  1903,  executed  another 
contract  This  contract  provided  that  the 
prior  contract  of  September  20th  should  be 
canceled  and  annulled,  that  Sheldon  and 
Schuyler  should  proceed  to  organize  the  cor- 
poration to  be  named  the  Sacramento  Canal 
Company,  and  should  cause  it  to  issue  bonds 
not  exceeding  $1,000,000,  bearing  Interest  at 
5  per  cent ;  that  all  the  water  rights,  rights 
of  way,  and  all  other  things  held  by  either 
of  the  parties  thereto,  or  In  their  interest 
connected  with  the  said  canal  scheme,  should 
be  by  them  conveyed  or  transferred  to  said 
corporation  when  organized;  and  that  there- 
upon Beckwith  should  receive  for  the  prop- 
erty which  he  should  thereby  convey  to  said 
corporation  the  sum  of  $50,000  in  said  bonds 
at  par,  which  should  be  In  full  payment  and 
satisfaction  of  all  his  rights  and  demands 
upon  the  corporation,  or  upon  the  other  par- 
ties to  the  contract  or  upon  the  property  so 
to  be  conveyed  to  said  corporation.  It  will  be 
noted  that  at  that  time  Sheldon  apparently 
6tlll  held  the  lease  of  the  Central  canal  and 
a  claim  to  water  under  his  notices  of  appro- 
priation of  February  22,  1903.  This  contract 
was  executed  by  Sheldon  and  Schuyler  with- 
out any  intention  of  performing  the  same. 
They  wholly  and  entirely  refused  to  comply 
with  said  contract  or  any  part  thereof,  and 
did  not  at  any  time  organize  any  corporation 
as  provided  for  therein,  but  they  secured  in 
their  own  name  and  in  the  name  of  the  Cen- 
tral Canal  &  Irrigation  Company  valuable 
rights  of  way,  easements,  and  property  con- 
nected with  and  necessary  to  the  said  pro- 
posed enterprise,  and  made  numerous  con- 
tracts for  rights  of  way  and  for  the  distri- 
bution of  the  water  to  be  diverted  from  the 
river  in  the  name  of  the  Central  Canal  &  Ir- 
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rlgation  Company,  and  made  conveyances  or 
agreements  for  sale  of  the  water  to  be  divert- 
ed by  them  through  the  canals  of  the  said 
Central  Canal  So  Irrigation  Company.  On 
October  28,  1908,  the  Central  Canal  ft  Irriga- 
tion Company  posted  at  about  the  same  point 
as  that  at  which  the  plaintiff's  notices  of  ap- 
propriation were  posted  another  notice  of 
appropriation  of  water  of  the  Sacramento 
river,  to  be  used  for  the  same  purposes, 
claiming  5,000  feet  thereof  per  second.  The 
defendants  Sheldon  and  Schuyler  deny  that 
plaintiff  has  any  right  or  interest  in  any 
water  of  the  Sacramento  river,  and  they  have 
failed  and  refused  to  deliver  to  Beckwith  any 
of  the  bonds  provided  for  in  the  contract  of 
April  8th.  All  the  acts  which  they  have 
done,  as  alleged,  were  done  with  the  intent 
to  cheat,  wrong,  and  defraud  the  plaintiff. 
The  Central  Canal  ft  Irrigation  Company 
acquired  its  water  rights;  they  being  sub- 
stantially the  same  as  those  possessed  by  the 
plaintiff,  with  full  knowledge  of  the  plain- 
tiff's rights  and  Interests  therein  as  proposed 
In  the  original  enterprise  or  scheme.  The 
prayer  of  the  complaint  is  that  the  property 
so  alleged  to  be  held  by  the  defendants  be  de- 
creed to  be  held  by  them  and  each  of  them  in 
trust  for  the  plalntifT,  for  an  accounting  of  all 
property  and  profits  received  by  defendants, 
that  plaintiff  recover  $50,000  as  damages, 
and  for  general  relief.  There  are  other  more 
specific  prayers  which  need  not  be  mentioned. 

The  court  found  that  the  notices  of  ap- 
propriation posted  by  Sheldon  on  February 
22,  1903,  were  not  posted  at  substantially 
the  same  point  as  the  notices  of  location 
posted  by  Beckwith  on  November  30,  1901, 
and  that  Sheldon's  notices  were  not  made 
for  the  purpose  of  acquiring  claims  or  rights 
to  water  independent  of  those  of  Beckwith. 
It  also  found  that  no  confidential  or  fidu- 
ciary relation  at  any  time  existed  between 
Beckwith  on  the  one  hand  and  Sheldon  and 
Schuyler  on  the  other,  and  that  the  appro- 
priation of  water  attempted  to  be  made  by 
Beckwith  in  1901  lapsed  and  became  void 
within  60  days  thereafter,  because  Beckwith 
failed  to  proceed  with  due  or  proper  dili- 
gence in  constructing  the  work  for  the  diver- 
sion of  the  water  claimed  therein. 

There  was  evidence  tending  to  show  that 
Beckwith's  work  In  pursuance  of  his  notices 
of  1901  was  not  of  sufficient  magnitude  and 
was  not  prosecuted  with  sufficient  diligence 
to  comply  with  the  requirements  of  the  stat- 
ute. Hence,  if  Sheldon  and  Schuyler,  or 
the  Central  Canal  ft  Irrigation  Company,  did 
not  stand  in  confidential  relations  to  Beck- 
with with  respect  to  these  appropriations, 
and  were  in  a  position  to  act  entirely  inde- 
pendent of  him,  it  may  be  that  they  could 
have  made  other  locations  in  substantially 
the  same  place  and  for  the  same  purpose 
without  being  answerable  therefor  to  Beck- 
with. But  the  finding  that  there  were  no 
confidential  relations  existing  between  Beck- 
with, Schuyler,  and  Sheldon  was  directly 


contrary  to  the  evidence.  Beckwith  had 
posted  his  notices  of  appropriation  claiming 
water,  and  was  proceeding  with  some  degree 
of  diligence  to  do  the  work  required  by  the 
statute.  The  evidence  clearly  shows  that  he 
began  the  work  before  the  60  days  had 
elapsed.  By  entering  Into  the  contract  with 
him,  Schuyler  and  Sheldon  recognized  that 
he  had  some  rights  in  the  matter,  and  they 
agreed  to  act  in  concert  and  harmony  with 
him,  and  to  assist  him  in  carrying  on  the 
large  enterprise  which  he  had  conceived  and 
brought  to  their  attention.  He  had  conveyed 
to  them  all  rights  which  he  possessed  under 
his  notices.  It  does  not  appear  that  any 
other  person  then  claimed  the  right  to  divert 
the  same  water.  So  long  as  third  persons 
did  not  intervene,  there  can  be  no  doubt  that 
Sheldon,  Schuyler,  and  Beckwith  could  go> 
on  under  the  Beckwith  notices,  and,  by  prop- 
er steps,  could  perfect  their  rights  so  as  to 
make  them  legal  and  valid  against  all  third 
persons,  except,  of  course,  those  having  prior 
and  superior  rights  in  the  waters  of  the  riv- 
er. Schuyler  and  Sheldon  had  received  thl» 
conveyance,  and  had  agreed  to  hold  the  said 
rights  and  convey  the  same  to  the  contem- 
plated corporation  when  it  was  formed. 
Subsequently  Sheldon  obtained  a  lease  of  the 
Central  canal,  a  canal  some  40  miles  in 
length,  and  that  lease  must  have  had  con- 
siderable value.  He  also  posted  notices  of 
appropriation  practically  at  the  same  point 
as  that  at  which  the  notices  of  Beckwith 
were  posted,  and  Whatever  rights  he  may 
have  had  under  that  notice  were  also  of 
some  value.  Both  of  these  rights  he  agreed 
by  the  contract  of  April  8th  to  convey  to  the 
proposed  corporation,  "The  Sacramento  Ca- 
nal Company."  Under  these  circumstance* 
there  can  be  no  question  but  that  the  three 
parties  were,  In  substance  and  effect,  at 
least  until  conveyances  were  made  as  pro- 
vided in  the  contract  of  April  8th,  copart- 
ners In  the  enterprise  of  inaugurating  and 
carrying  out  the  proposed  scheme  for  the 
diversion  and  distribution  of  the  water  of 
the  Sacramento  river  for  irrigation  over  the 
large  territory  available  therefor,  and  that 
Sheldon  and  Schuyler  were  also  trustees  of 
Beckwith  and  the  partnership,  holding  as 
such  the  water  rights  conveyed  to  them  by 
Beckwith.  Stewart  v.  Douglass,  148  Cal. 
514,  83  Pac.  699.  Confidential  relations 
therefore  did  exist  between  them. 

The  finding  that  the  location  of  the  no- 
tices posted  by  Sheldon  and  by  'the  Cen- 
tral Canal  ft  Irrigation  Company  was  not 
substantially  in  the  same  place  as  those  post- 
ed by  Beckwith  is  also  contrary  to  the  stip- 
ulation which  should  have  been  admitted. 
It  showed  that  one  at  least  of  the  Beckwith 
notices  was  posted  within  less  than  200  feet 
of  the  place  where  one  of  the  notices  of 
Sheldon  and  the  notice  of  the  company  were 
posted,  both  being  posted  in  the  same  place. 
Plaintiff  also  offered  to  prove  that  the  corn- 
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puny  excavated  a  large  canal  beginning  at 
the  point  where  its  notice  was  posted  and 
extending  to  the  upper  end  of  the  Central 
canal,  and  also  completed  the  latter  canal  by 
connecting  the  disconnected  parts  thereof, 
and  began  the  distribution  of  water  upon  a 
large  scale,  and  this  evidence  should  have 
been  admitted.  The  purpose  of  Beckwlth  in 
posting  his  notices  was  to  obtain  water  of 
the  Sacramento  river,  and  to  divert  it  at  a 
point  where  It  would  be  practicable  to  carry 
it  from  the  river  into  the  said  canal  of  the 
Central  Irrigation  District,  and  to  use  the 
said  canal  as  a  part  of  the  proposed  irriga- 
tion system  to  carry  water  to  the  lands  pro- 
posed to  be  irrigated.  The  exact  point  at 
which  the  diversion  was  to  be  made  was  not 
important  The  main  object  of  the  scheme 
was  to  obtain  a  large  quantity  of  water  of 
the  river,  carry  the  same  into  the  said  Cen- 
tral canal,  which  was  only  a  few  miles 
away,  and  distribute  the  same  to  a  certain 
territory.  It  Is  perfectly  clear  from  the  evi- 
dence that  the  appropriation  Intended  to  be 
made  by  the  defendants  was  for  precisely 
the  same  purpose,  and  was  made  at  a  point 
fully  as  convenient,  but  no  more  so,  for  con- 
ducting the  water  into  the  former  canal  as 
that  of  Beck  with.  It  is  also  plain  that  -the 
water  which  they  intended  to  appropriate 
was  the  same  water  as  that  which  Beckwlth 
intended  to  appropriate,  and  that  their  ap- 
propriations were  made  upon  the  supposi- 
tion that  his  rights  had  lapsed,  and  that 
they  were  at  liberty  to  entirely  disregard 
his  rights  and  obtain  the  same  water  in- 
directly by  means  of  another  appropriation. 
Under  these  circumstances,  In  view  of  the 
relations  between  the  parties,  the  slight  dif- 
ference between  the  proposed  places  of  di- 
version is  not  important  or  material,  and  it 
would  not  be  true  that  the  diversion  was 
not  made  at  substantially  the  same  place  as 
that  intended  by  Beckwith. 

Evidence  was  offered  by  the  plaintiff  to 
the  effect  that  at  the  time  of  the  execution 
of  the  lease  from  the  Central  Irrigation  Dis- 
trict to  Sheldon  the  district  owned  a  strip 
of  land  extending  from  the  upper  end  of  the 
Central  canal  to  the  river  and  covering  the 
site  of  the  Beckwlth  water  locations,  as  well 
as  that  of  the  later  locations  of  Sheldon  and 
the  canal  company,  and  that  said  land  was 
consequently  included  in  the  lease.  The  ex- 
clusion of  this  evidence  was  error.  The 
property  leased,  aside  from  the  canal  itself, 
was  described  in  general  terms  as  "all  real 
property  owned  by"  the  district  in  connec- 
tion with  its  canal.  It  was  proper,  there- 
fore, to  show  by  proof  that  the  general  de- 
scription contained  In  the  lease  included  this 
particular  property,  and  that  this  property 
included  the  sites  of  the  several  water  loca- 
tions. The  theory  of  the  plaintiff  was  that 
Sheldon  had  obtained  this  lease  for  the  bene- 
fit of  the  three  parties  to  the  contract  of 
September  20,  1902,  and  held  it  in  trust  for 


use  in  the  common  enterprise  In  which  they 
were  engaged.  It  was  important,  therefore, 
to  show  what  property  the  lease  included, 
and  its  location  with  respect  to  the  general 
design.  The  evidence  offered  would  also 
tend  to  prove  that  the  new  water  locations 
were  made  in  aid  of  the  common  plan,  and 
not  antagonistic  thereto.  For  like  reasons  the 
court  should  have  admitted  the  proof  of  the 
declarations  of  Sheldon  at  the  time  he  was 
negotiating  for  the  lease,  including  his  bid 
therefor,  to  the  effect  that  he  could  and 
would  acquire  the  Beckwlth  water  rights  for 
use  in  connection  with  the  Central  canal, 
and  that  those  rights  were  necessary  to  the 
scheme  he  proposed  to  carry  out,  because 
they  were  superior  to  the  right  of  the  irri- 
gation district,  and  that' he  intended  to  post 
new  notices  of  appropriation  in  order  to 
protect  those  rights.  Evidence  should  have 
been  admitted  in  regard  to  the  extent  and 
size  of  the  Central  canal  and  its  value. 
Such  facts  would  show  the  magnitude  of 
the  enterprise  and  the  reasons  for  the  desire 
of  Beckwith  to  obtain  assistance  therein. 
While  not  very  important,  this  would  throw 
some  light  on  the  purposes,  motives,  and  in- 
tentions of  the  parties.  The  evidence  tend- 
ing to  show  notice  to  the  Central  Canal  & 
Irrigation  Company  of  the  right  of  Beckwlth 
and  of  his  interest  in  common  with  Sheldon, 
and  the  evidence  to  show  the  time  that  had 
elapsed  since  the  Central  Irrigation  District 
had  done  any  work  in  the  prosecution  of  its 
irrigation  scheme,  or  toward  the  completion 
of  the  Central  canal,  should  also  have  been 
admitted.  The  proof  of  payment  by  the 
Central  Canal  &  Irrigation  Company  of  the 
rent  called  for  by  the  lease  to  Sheldon 
should  have  been  allowed.  It  tended  to 
show,  what  seems  to  have  been  disputed, 
that  that  company  took  over  the  lease  soon 
after  Its  organization,  that  this  was  the  pur- 
pose of  Sheldon  when  that  company  was  or- 
ganized, and  that  it  was  really  the  corpora- 
tion contemplated  by  the  original  contract, 
although  It  was  given  a  different  name.  Tbe 
difference  of  the  name  would  be  of  no  im- 
portance if  It  were  in  fact  intended  to  serve 
the  same  purpose.  The  court  should  also 
have  allowed  plaintiff  to  prove  that  the  line 
of  the  proposed  canal  described  In  Beck- 
wlth's  appropriation  notices  was  identical 
with  the  line  of  the  Central  canal. 

Certain  other  persons,  parties  defendant, 
filed  general  demurrers  to  the  complaint 
which  the  court  sustained,  and  thereupon 
rendered  Judgment  in  their  favor.  The  com- 
plaint alleges  that  each  of  them  claims  some 
right,  estate,  and  Interest  in  the  property 
which  the  plaintiff  claims  is  held  in  trust 
for  his  benefit,  but  that  said  claims  were 
without  right.  They  were  therefore  proper 
parties  defendant  in  the  action,  in  order  that 
their  interests  may  be  bound  by  the  Judg- 
ment. The  demurrers  should  have  been 
overruled.    There  was  no  demurrer  for  un- 


Digitized  by 


Cal) 


PEOPLE  v.  BESOLD. 


871 


certainty  or  ambiguity.  It  la  probable  that 
the  failure  of  the  court  below  to  perceive  the 
relevancy  of  the  evidence  excluded  was  due 
to  the  vagueness,  ambiguity,  and  lack  of 
coherence  in  the  complaint  It  should  be 
amended  and  the  facts  stated  more  directly 
and  clearly  and  in  more  orderly  fashion. 

We  do  not  think  It  necessary  to  discuss 
the  other  alleged  errors. 

The  judgment  Is  reversed. 

We  concur:  SLOSS,  J.;  ANGELLOTTI, 
J.;  LORIGAN,  J.;  HENSHAW,  J. 


PEOPLE  v.  BESOLD.    (Cr.  1,423.) 
(Supreme  Court  of  California.    Oct.  9,  1908.) 

1.  Criminal  Law  (|  1023*)— Appeal — Obdebs 
Appealablx. 

An  order  denying  a  motion  for  a  continu- 
ance is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2585  ;  Dec  Dig.  5  1023.*] 

2.  Criminal  Law  (f  1151*)  —  Appeal  fbom 
Judgment— Obdebs  Reviewable. 

Under  Pen.  Code,  f  1173,  subd.  2,  author- 
izing the  taking  of  exceptions  to  the  refusal  to 
postpone  the  trial  on  motion  of  accused,  an  order 
denying  a  motion  for  a  continuance  is  reviewa- 
ble on  appeal  from  a  judgment  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8045 ;  Dec  Dig.  |  1151.*-] 

3.  Criminal  Law  (|  1090*)— Appeal— Recobd 
—Denial  of  Continuance. 

The  appellate  court  cannot  review  a  re- 
fusal of  a  continuance,  unless  the  motion,  evi- 
dence, and  ruling  are  shown  by  a  bill  of  excep- 
tions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2812;  Dec  Dig.  9  1090.*] 

4.  Criminal  Law  (§  568*)— Corpus  Delicti— 
Evidence— Confessions— Weight  and  Suf- 
ficiency. 

The  prosecution  must  offer  evidence  to  show 
the  commission  of  the  crime  charged,  and  the 
want  of  it  cannot  be  supplied  by  proof  of  extra- 
judicial confessions  of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1269;  Dec  Dig.  8  563.*] 

5.  Criminal  Law  (8  680*)— Evidence— Obdeb 
of  Proof. 

The  ordinary  practice  is  to  establish  the 
corpus  delicti  before  admitting  evidence  of  any 
statement  of  accused,  but  a  mere  variation  in 
the  order  of  proof  may  not  be  prejudicial  to 
him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  1610;  Dec.  Dig.  8  680.*] 

6.  Criminal  Law  (§  517*)— Corpus  Delicti— 
Evidence— Sufficiency. 

Evidence  independent  of  statements  of  ac- 
cused on  trial  for  murder  held  to  establish  the 
corpus  delicti,  rendering  accused's  confession  ad- 
missible. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  5  517.*] 

7.  Criminal  Law  (|  404*)  —  Demonstrative 
Evidence— Admissibility. 

Garments  found  on  the  person  of  decedent 
are  admissible  In  evidence,  where  the  changes 
which  have  taken  place  in  them  are  explained, 
so  that  the  jury  may  determine  the  condition 
of  the  clothing  at  the  time  the  body  was  found. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  891 ;  Dec.  Dig.  f  404.*] 


8.  Criminal  Law  (8  '404*)  —  Demonstrative 
Evidence— Admissibility. 

The  skull  of  decedent  is  admissible  in  evi- 
dence where  the  nature  and  extent  of  the  altera- 
tions therein  are  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  891 ;  Dec  Dig.  8  404.*] 

9.  Homicide  (8  145*)— Intention— Presump- 
tions. 

Where  one  person  assails  another  with  a 
dangerous  weapon  likely  to  kill,  and  in  fact 
takes  the  life  of  the  party  assailed,  the  presump- 
tion is  that  the  assailant  intended  death,  and, 
in  the  absence  of  evidence  to  the  contrary,  the 
presumption  prevails. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  263;  Dec  Dig.  8  145.*] 

10.  Homicide  (8  233*)— Evidence— Sufficien- 
cy—Proof  of  Motive. 

In  a  prosecution  for  homicide,  proof  of  mo- 
tive is  not  indispensable  to  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  481 ;  Dec  Dig78  283.*] 

11.  Homicide  (8  340*)— Harmless  Error— Er- 
roneous Instructions  on  Murder  in  the 
First  Degree. 

One  convicted  of  murder  in  the  second  de- 
gree is  not  harmed  by  an  erroneous  definition  of 
murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  720;  Dec  Dig.  8  340.*] 

12.  Criminal  Law  (8  822*)— Instructions— 
Construction. 

To  determine  whether  or  not  the  law  was 
properly  declared  for  the  guidance  of  the  jury, 
the  court  must  look  to  the  charge  as  a  whole, 
and  cannot  look  to  an  isolated  excerpt  from  the 
instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1990;  Dec.  Dig.  8  822.*] 

13.  Criminal  Law  (8  762*)— Misleading  In- 
structions—Assumption that  Defendant 
Did  the  Killing. 

Where  the  court  repeatedly  charged  that,  to 
justify  conviction,  the  prosecution  must  estab- 
lish beyond  a  reasonable  doubt  every  element  of 
the  murder  charged,  an  instruction  that,  in  de- 
termining the  intention  of  accused,  it  is  im- 
portant to  consider  the  means  used  to  accom- 
plish the  killing,  and  that  the  intention  is  mani- 
fested by  the  circumstances  connected  with  the 
offense,  given  while  the  court  is  dealing  with 
the  question  of  intent  as  affecting  the  distinc- 
tion between  murder  and  manslaughter,  did  not 
tend  to  mislead  the  jury  to  believe  that  the  court 
believed  that  accused  had  committed  the  murder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1759  ;  Dec  Dig.  8  762;* 
Homicide,  Cent.  Dig.  8  681.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  B.  N.  Smith,  Judge. 

Anton  Besold  was  convicted  of  murder  In 
the  second  degree,  and,  from  a  judgment  of 
conviction  and  from  an  order  denying  a  new 
trial,  he  appeals.    Affirmed.  ' 

A.  A.  Sturges,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  Deputy 
Atty.  Gen.,  for  the  People. 


SLOSS,  J.  The  defendant,  charged  with 
the  murder  of  Cladle  Besold,  was  found  guil- 
ty of  murder  of  the  second  degree.  His  mo- 
tion for  a  new  trial  was  denied  and  judg- 
ment of  imprisonment  for  life  followed.  He 
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appeals  from  the  judgment,  and  from  the  or- 
der denying  his  motion  for  a  new  trial. 

He  also  seeks  to  appeal  from  an  order 
denying  his  motion  for  a  postponement  of 
the  trial.  The  Code  does  not  authorize  an 
appeal  from  this  order.  An  order  denying  a 
motion  for  a  continuance  is  reviewable  on 
appeal  from  the  judgment,  but  to  obtain  a 
review  of  such  order  it  is  necessary  to  in- 
corporate the  motion,  evidence  and  ruling,  in 
a  bill  of  exceptions.  Pen.  Code,  8  1173,  subd. 
2,  and  section  1174 ;  People  v.  Buck,  151  Cal. 
667,  91  Pac.  529.  The  record  before  us  does 
not  include  any  such  bill,  and  therefore  pre- 
sents no  basis  for  reviewing  the  action  of  the 
trial  court  in  refusing  to  postpone  the  trial. 

The  following  statement  of  the  evidence 
produced  at  the  trial,  while  not  exhaustive, 
will  suffice  to  illustrate  the  points  raised  by 
the  appellant  Some  time  in  August,  1906, 
one  Horton,  while  walking  up  Temescal  can- 
yon, near  Santa  Monica  Beach,  in  Los  An- 
geles county,  saw  a  small  piece  of  red  silk 
lying  in  the  path.  On  looking  into  the 
neighboring  bushes,  he  found  the  corpse  of 
a  woman  lying  some  five  or  six  feet  from  the 
path.  The  body  was  removed  to  Santa  Mon- 
ica, where  an  inquest  was  held.  It  was  evi- 
dent that  death  had  preceded  the  discovery 
of  the  body  by  a  number  of  days.  The  flesh 
on  the  head  and  hands  had  decayed  or  dried, 
and  the  body  was  badly  decomposed.  In  the 
skull  were  two  holes,  one  on  the  left  side 
and  the  other  on  the  right,  each  being  a  lit- 
tle above  and  forward  of  the  ear.  They  were 
holes  which  might  have  been  caused  by  the 
entrance  and  exit  of  a  bullet,  and  in  fact  a 
38-caliber  bullet,  fitting  the  smaller  hole,  was 
found  in  the  skull.  It  had  apparently  fallen 
back  after  piercing  the  skull  and  entering  the 
scalp,  its  force  being  then  spent.  A  wound 
of  the  character  indicated  by  the  condition 
of  the  remains  would  cause  Immediate  death. 
A  careful  search  of  the  place  where  the  body 
was  discovered  disclosed  no  firearm  or  other 
weapon.  By  means  of  the  clothing  found  up- 
on the  body,  and  evidence  of  disease  In  some 
of  the  bones,  the  body  was  identified  as  that 
of  Mrs.  Cladle  Besold,  the  wife  of  the  de- 
fendant. Dr.  N.  J.  Brown,  a  physician  of 
Los  Angeles,  testified  that  he  had  attended 
her  professionally  on  July  9,  1906.  He  never 
saw  her  after  that  time.  Mrs.  Besold  had  an 
appointment  with  Dr.  Brown  for  the  11th 
day  of  July,  1906,  at  10  o'clock  in  the  morn- 
ing. She  did  not  appear,  but  at  about  1 
o'clock  in  the  afternoon  of  that  day  the  de- 
fendant came  to  Dr.  Brown's  office  in  a  con- 
dition of  apparent  excitement,  and  told  the 
doctor  that  Mrs.  Besold  could  not  come  that 
day  for  treatment,  and  that  she  had  left  Los 
Angeles  for  San  Francisco,  intending  to  stop 
at  Summerland,  near  Santa  Barbara,  on  the 
way. 

On  the  evening  of  July  11th  the  defend- 
ant came  to  D.  R.  Cameron's  store  in  Los 
Angeles  to  open  a  box  which  he  had  left 
there.   He  brought  a  trunk  containing  cloth- 


ing which  he  said  belonged  to  his  wife,  and 
stated  to  Cameron  that  his  wife  had  gone 
to  "Summerville,  or  Riverside,  or  some- 
where." On  the  13th  he  told  Cameron  that 
he  had  telegraphed  to  his  wife,  and  was  go- 
ing to  start  to  join  her  the  next  day.  On  the 
19th  or  20th  of  August  he  returned,  and  told 
Cameron  that  his  wife  was  in  West  Virginia, 
and  was  getting  along  very  nicely. 

Mrs.  Nobman  was  a  friend  of  the  Besolds, 
and  lived  in  San  Francisco.  On  July  23d 
she  received  from  the  defendant  a  letter, 
in  which,  under  date  of  July  20th,  he  said: 
"I  know  you  was  waiting  for  a  letter  from 
Cladle.  It  Is  only  bad  news  I  can  write  you. 
You  know  she  was  very  sick,  and  when  we 
go  down  to  Los  Angeles,. she  got  worse  all 
the  time  until  July  11th,  and  I  said  it  was 
her  last,  called  the  doctor  to  the  house,  but 
It  was  too  late,  and  she  was  burled  last 
Friday  at  St.  Bernardino."  On  August  7th 
Besold  visited  Mrs.  Nobman,  and  spoke  of  his 
wife's  death,  saying  that  she  had  hastened 
her  end  by  drinking  to  excess. 

Mrs.  Ethelln  Chaffin  had  charge  of  a  room- 
ing house  in  which  Besold  and  his  wife  lodg- 
ed in  June  and  July,  1906.  On  the  11th  of 
July,  1906,  as  the  defendant  and  Cladle  Be- 
sold were  leaving  the  house,  the  latter  said 
to  Mrs.  Chaffin,  in  the  hearing  of  Besold, 
that  they  were  going  to  the  beach  for  the  day. 
Mrs.  Chaffin  never  saw  Cladle  Besold  again. 
The  defendant  returned  the  same  evening,  be- 
tween 5  and  6  o'clock,  and  said  he  expected  a 
telegram  from  his  wife;  that  she  had  gone 
to  Summerland. 

Besold  was  arrested  In  Washington,  D.  C, 
on  the  21st  day  of  September,  1906.  In  his 
possession  were  various  articles  of  jewelry 
which  had  belonged  to  Cladle  Besold.  He 
told  the  arresting  officer  that  his  name  was 
Anton  Oerter.  Subsequently  he  said  that  his 
wife  had  gone  to  New  Mexico ;  that  she  had 
left  him,  and  he  did  not  know  what  had  be- 
come of  her. 

W.  A.  White,  the  sheriff  of  Los  Angeles 
county,  and  one  of  his  deputies,  went  to 
Washington  to  bring  Besold  back  for  trial. 
On  the  return  Journey  they  questioned  the 
accused,  and  he  stated  that  his  wife  had  left 
him  and  had  gone  to  Summerland,  and  that 
be  did  not  know  what  had  become  of  her. 
He  said  he  had  never  had  a  gun;  that  the 
gun  belonged  to  his  wife.  The  deputy  sher- 
iff asked  him,  "Why  did  you  take  your  wife 
up  in  that  lonely  canyon  and  kill  her?"  to 
which  he  replied,  "Sheriff,  if  you  have  any 
heart,  don't  ask  me.  She  makes  me  trouble 
when  she  Is  alive,  and  now  she  makes  me 
trouble  when  she  is  dead."  It  appeared  that 
on  August  26,  1906,  the  defendant  was  mar- 
ried by  a  justice  of  the  peace  to  a  Mrs.  Pick- 
ett. 

This  recital  of  the  testimony  is  a  complete 
answer  to  the  claim  that  the  evidence  failed 
to  show  that  the  defendant  committed  the 
crime  of  which  he  was  convicted.  The  find- 
ing of  the  dead  body  of  Cladle  Besold,  with 
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a  bullet  hole  through  the  skull,  together  with 
the  testimony  of  experts  that  a  bullet  pierc- 
ing the  head  of  a  person  in  the  manner  In- 
dicated by  the  condition  of  the  remains  would 
cause  death,  was  certainly  persuasive  evi- 
dence that  Mrs.  Besold's  death  had  been  caus- 
ed by  a  gunshot  wound.  The  fact  that  no 
pistol  or  other  firearm  was  discovered  in  the 
neighborhood  of  the  corpse  clearly  tended  to 
show  that  the  wound  had  not  been  self- 
inflicted.  Nor  was  there  any  lack  of  testi- 
mony tending  to  prove  that  the  injury  re- 
sulting in  death  had  been  inflicted  by  the  de- 
fendant He  had  been  seen  with  the  deceas- 
ed on  the  morning  of  July  11th.  At  that  time 
she  had  declared  in  his  presence  that  she 
was  going  with  him  to  the  beach.  She  was 
never  again  seen  alive,  but  her  dead  body 
was  found  near  the  beach.  Within  a  couple 
of  days  of  the  9th  of  July,  we  find  the  de- 
fendant stating  to  various  persons  that  she 
had  gone  to  Summerland.  A  little  later  he 
declares  that  she  had  died  and  been  cremat- 
ed. With  her  clothing  and  Jewelry  In  his 
possession,  he  departs  from  the  state,  and, 
on  being  arrested,  states  that  she  is  alive, 
and  had  left  him.  In  the  meanwhile  he  has 
contracted  another  marriage.  His  state- 
ments regarding  his  wife  are  confused  and 
contradictory,  and  all  are  contrary  to  the 
established  facts.  Furthermore,  some  of  his 
statements  to  the  officers  who  were  bringing 
him  back  from  Washington  were  almost  tan- 
tamount to  a  confession.  All  of  these  cir- 
cumstances combined  to  make  out  a  case 
which  the  Jury  was  Justified  In  finding  to  be 
inconsistent  with  any  rational  hypothesis 
other  than  that  of  defendant's  guilt. 

What  has  been  said  covers  the  point  that 
the  court  erred  in  admitting  evidence  of  in- 
criminatory statements  of  the  defendant,  be- 
cause, as  is  claimed,  the  corpus  delicti  had 
not  been  established.  Before  any  of  the  rul- 
ings complained  of  had  been  made,  the  peo- 
ple had  proved  the  finding  of  the  dead  body 
of  Cladle  Besold,  in  a  condition  and  under 
circumstances  which  warranted,  if  they  did 
not  compel,  the  Inference  that  her  death  had 
been  caused  by  the  violent  act  of  some  person 
other  than  herself.  Undoubtedly  the  prose- 
cution Is  bound  to  offer  evidence  which  tends 
to  show  the  commission  of  a  crime,  and  the 
want  of  such  evidence  cannot  be  supplied 
by  proof  of  extrajudicial  confessions  or  ad- 
missions of  the  defendant  People  v.  Simon- 
sen,  107  Cal.  345,  40  Pac.  440;  People  v. 
Ward,  145  Cal.  786,  79  Pac.  448.  But  here, 
without  considering  any  statement  of  the 
defendant,  the  evidence  referred  to  fully  es- 
tablished the  corpus  delicti ;  that  Is,  it  tend- 
ed to  show  that  the  person  alleged  to  have 
been  murdered  had  come  to  her  death,  and 
that  her  death  had  been  caused  by  criminal 
agency.  As  we  have  observed,  this  neces- 
sary proof  was  made  before  the  admission  of 
evidence  of  any  statement  of  the  defendant 
Such  is  ordinarily  the  proper  practice.  We 
are,  however,  not  to  be  understood  as  holding 


that  a  mere  variation  in  the  order  of  proof 
would  be  prejudicial  to  the  defendant.  Peo- 
ple v.  Jones,  123  Cal.  65,  55  Pac.  698 ;  Peo- 
ple v.  Fallon,  149  Cal.  287,  86  Pac.  689. 

There  was  no  error  in  admitting  in  evi- 
dence, over  the  objection  of  the  defendant, 
the  garments  found  on  the  person  of  the  de- 
ceased. It  is  said  that  these  articles  were 
not  shown  to  be  In  the  same  condition  in 
which  they  had  been  when  taken  from  the 
body.  Such  changes  as  may  have  taken 
place  were  fully  explained.  With  this  evi- 
dence of  the  nature  and  extent  of  the  altera- 
tions, the  Jury  could  determine  the  condition 
of  the  clothing  at  the  time  the  body  was 
found.  The  ruling  attacked  was  correct 
Ezell  v.  State,  103  Ala.  8,  i5  South.  818; 
Wynne  v.  State,  56  Ga.  113 ;  Boucher  v.  Robe- 
son Mills,  182  Mass.  500,  65  N.  E.  819 ;  Levy 
v.  State,  28  Tex.  App.  203,  12  S.  W.  596,  19 
Am.  St  Rep.  826.  The  same  considerations 
apply  to  the  admission  in  evidence  of  the 
skull  of  the  deceased. 

Among  the  instructions  to  the  Jury  was  the 
following:  "A  person  must  be  presumed  to 
Intend  to  do  that  which  he  voluntarily  and 
willfully  does  in  fact  do,  and  must  also  be 
presumed  to  intend  all  the  natural,  probable, 
and  usual  consequences  of  his  own  acts. 
Therefore,  when  one  person  assails  another 
violently  with  a  dangerous  weapon,  likely  to 
kill,  and  which  does  in  fact  destroy  the  life 
of  the  party  assailed,  the  natural  presump- 
tion Is  that  such  assailant  intended  death, 
or  other  great  bodily  harm,  and,  in  the  absence 
of  evidence  to  the  contrary,  this  presumption 
must  prevail.  The  willful  use  of  a  deadly 
weapon  without  excuse  or  provocation,  in 
such  a  manner  as  to  imperil  life,  generally 
indicates  a  felonious  intent."  We  perceive 
no  sound  basis  for  objecting  to  this  instruc- 
tion. It  correctly  states  the  law.  People 
v.  Newcomer,  118  Cal.  263,  50  Pac.  405.  Nor 
can  Jit  be  Justly  said  to  have  no  applica- 
tion to  the  case  at  bar.  If  the  Jury  believed 
that  the  defendant  had  assailed  Cladle  Bes- 
old with  a  dangerous  weapon,  and  that  she 
had  died  in  consequence  of  his  act  the  In- 
tent with  which  he  acted  became  a  material 
matter  for  their  consideration. 

There  was  no  error  in  charging  the  Jury 
that  "proof  of  motive  is  not  indispensable  to 
a  conviction."  People  v.  Durrant,  110  Cal. 
179,  208,  48  Pac.  75.  People  v.  Glaze.  139 
Cal.  154,  72  Pac.  965,  relied  on  by  appellant 
merely  holds  that  the  court  did  not  err 
In  refusing  to  charge  that  "absence  of  mo- 
tive is  in  favor  of  the  defendant."  This  was 
held  to  be  an  instruction  on  a  matter  of  fact 
and  properly  refused  on  that  ground.  The 
same  cannot  be  said  of  the  instruction  given 
here. 

A  part  of  the  definition  of  murder  of  the 
first  degree  is  criticised.  If  the  language 
used  by  the  court  was  erroneous,  the  defend- 
ant was  not  harmed  thereby,  since  he  was 
convicted  of  murder  of  the  second  degree 
only.    People  v.  Ryan  (Cal.)  92  Pac.  853; 
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People  Green,  1  Cal.  App.  432,  82  Pac. 
544. 

The  court  Instructed  the  Jury  that,  "In  de- 
termining the  intention  of  the  defendant  at 
the  time  of  the  transaction  complained  of, 
it  Is  important  to  consider  the  means  used 
to  accomplish  the  killing.  The  intent  or  in- 
tention is  manifested  by  the  circumstances 
connected  with  the  offense,  and  the  sound 
mind  and  discretion  of  the  accused."  It  is 
argued  that  this  instruction  assumed  as  a 
fact  that  the  defendant  had  in  fact  done  the 
killing.  We  think  the  language  is  not  fair- 
ly open  to  this  construction.  The  court  was 
dealing  solely  with  the  question  of  Intent 
as  one  of  the  elements  affecting  responsibil- 
ity for  a  homicide,  and  was  declaring  the 
rule  which  should  govern  the  Jury  in  deter- 
mining such  intent  Other  factors  going  to 
make  up  the  crime  charged  were  not  under 
consideration  at  the  moment.  It  is  impos- 
sible to  declare  In  each  instruction  the  law 
governing  every  phase  of  the  entire  case. 
But  even  If  we  assume  that  the  charge  quot- 
ed, taken  by  itself,  involved  an  assumption 
that  there  had  been  a  killing,  and  that  it  had 
been  done  by  the  defendant,  it  will  readily 
be  seen,  on  an  examination  of  other  Instruc- 
tions given,  that  no  such  intimation  was  in- 
tended by  the  court,  and  that  the  instruction 
could  not  have  been  so  understood  by  the 
Jury.  To  determine  whether  or  not  the  law 
was  properly  declared  for  the  guidance  of 
the  Jury  we  are  to  look,  not  to  an  Isolated 
excerpt  from  the  instructions,  but  to  the 
charge  as  a  whole.  People  v.  Flynn,  73  Cal. 
514,  15  Pac.  102;  People  v.  Tomllnson,  66 
Cal.  346,  5  Pac.  509;  People  v.  Fehrenbach, 
102  CaL  401,  36  Pac  678;  People  v.  Brittan, 
118  Cal.  411,  50  Pac.  664;  People  v.  Ah 
Jake,  91  Cal.  99,  27  Pac.  595 ;  People  v.  An- 
derson, 105  Cal.  34,  38  Pac.  513;  People  v. 
Winters,  93  Cal.  281,  28  Pac.  946;  People  v. 
Leonard,  106  Cal.  302,  39  Pac.  617 ;  People 
v.  Weber,  149  Cal.  345,  86  Pac.  671.  * 

In  this  case  the  court  Impressed  upon  the 
Jury,  by  instructions  repeated  in  various 
forms,  the  propositions  that,  in  order  to  Jus- 
tify a  conviction,  the  prosecution  must  estab- 
lish beyond  a  reasonable  doubt  every  element 
of  the  alleged  crime,  and  that  the  defendant 
was  entitled  to  an  acquittal  unless  his  guilt 
of  a  crime  embraced  in  the  charge,  and  of 
every  essential  element  thereof,  was  estab- 
lished beyond  a  reasonable  doubt  Indeed, 
the  Instructions  covering  these  phases  of  the 
case  were  so  full  and  numerous  that  we  can- 
not undertake  to  quote  all  of  them  at  length 
here.  One  or  two  extracts  will  suffice.  Thus, 
among  other  instructions,  the  Jury  was  told 
that,  "although  the  proof  •  •  •  may 
show  certain  circumstances  beyond  a  reason- 
able doubt,  yet  if,  in  your  opinion,  it  fails 
to  show  any  one  essential  or  material  ele- 
ment or  circumstance  of  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt  then  it  is 
your  duty  to  acquit  the  defendant.  Every 
essential  and  material  link  in  the  chain  of 


evidence,  fastening  upon  the  defendant  the 
guilt  of  the  offense  charged  in  the  informa- 
tion, must  be  proved  to  your  satisfaction  be- 
yond a  reasonable  doubt  and  if,  in  your 
opinion,  such  proof  has  not  been  made,  you 
must  acquit  the  defendant"  Again:  "You 
are  instructed  that,  where  independent  facts 
and  circumstances  are  relied  upon  to  identify 
this  defendant  as  the  person  who  committed 
the  crime  with  which  he  stands  charged,  each 
and  every  material  fact  or  circumstance 
which  is  necessary  to  complete  the  chain  or 
series  of  independent  facts  tending  to  estab- 
lish a  presumption  of  guilt  must  be  estab- 
lished to  the  same  degree  of  certainty  as  the 
main  fact"  In  addition,  the  Jury  was  In- 
structed specifically  that  to  warrant  a  convic- 
tion it  must  be  proved  beyond  a  reasonable 
doubt,  by  evidence  exclusive  of  defendant's 
statements  or  admissions,  that  Cladie  Besold 
had  been  killed,  and  that  she  had  come  to 
her  death  by  criminal  means.  This  was.  In 
effect,  stated  at  least  three  times.  That  the 
prosecution  was  required  to  prove,  beyond 
a  reasonable  doubt,  every  element  of  the 
crime  charged,  was  declared  no  less  than  five 
times.  Instructions  requiring  the  jury  to 
acquit  upon  failure  of  the  prosecution  to 
prove  beyond  a  reasonable  doubt  a  single 
necessary  element  of  the  crime  appear  in  two 
parts  of  the  charge.  The  presumption  of 
innocence,  as  applying  to  every  Ingredient  of 
the  crime,  was  fully  set  forth,  as  was  the 
right  of  the  defendant  to  have  the  evidence 
construed  in  his  favor,  so  far  as  reasonably 
could  be  done.  Two  instructions  informed 
the  Jury  that  where  circumstantial  evidence 
Is  relied  on,  it  must  be  such  as  to  exclude 
to  a  moral  certainty  and  beyond  a  reason- 
able doubt  every  reasonable  hypothesis  but 
that  of  the  guilt  of  the  defendant  The  doc- 
trine of  reasonable  doubt  and  the  exclusive 
right  of  the  Jury  to  determine  all  questions 
of  credibility  of  witnesses  were  clearly  and 
amply  explained.  And,  finally,  the  Jury  was 
Instructed  that  before  it  could  find  the  de- 
fendant guilty,  it  must  "be  satisfied  and  en- 
tertain an  . abiding  conviction  to  a  moral  cer- 
tainty that  the  defendant  Besold  killed  the 
deceased." 

In  view  of  all  this,  it  is  impossible  to  be- 
lieve that  the  Jury  could  have  understood 
the  Instruction  complained  of  as  conveying 
any  intimation  that  the  court  believed  that 
the  defendant  had  In  fact  killed  the  deceased. 
The  Instruction,  taken  together  with  those 
referred  to,  meant  no  more  than  that  If  the 
jurors  should  be  satisfied  beyond  a  reason- 
able doubt  that  the  defendant  had  killed 
Cladie  Besold,  they  were,  in  determining  the 
Intent  with  which  he  had  done  the  act  to 
consider  the  means  used  and  other  facts 
shown.  As  has  been  suggested,  the  court 
was  here  dealing  with  the  question  of  Intent 
as  affecting  the  distinction  between  murder 
and  manslaughter.  No  Juror  of  ordinary 
intelligence  could  have  taken  this  language 
as  meaning  that  he  was  not  before  voting 
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for  a  conviction,  bound  to  be  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  had 
killed  the  deceased.  That  he  was  so  bound 
had  been  stated  and  restated  with  perhaps 
unnecessary  elaboration.  In  any  view  that 
may  be  taken  of  the  Instruction,  It  must, 
In  order  to  have  any  reasonable  meaning,  be 
read  in  the  light  of  the  other  instructions  as 
hereinbefore  Indicated. 

No  other  points  are  argued  by  the  appel- 
lant We  find  In  the  record  no  error  affecting 
him  In  any  substantial  right 

The  appeal  from  the  order  denying  a  con- 
tinuance is  dismissed.  The  judgment  and  the 
order  denying  a  new  trial  are  affirmed. 

We  concur :  BEATTY,  C.  J. ;  SHAW,  J. ; 
ANGELLOTTI,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 


BRADLEY  v.  ROSENTHAL  et  al. 
(Sac.  1,529.) 

(Supreme  Court  of  California,    Oct.  16,  1908.) 

1.  Judgment  (|  695*)  —  Conclusiveness  — 
Principal  and  Agent. 

An  agent  is  primarily,  and  his  principal  is 
secondarily,  liable  for  his  negligence,  and  while 
both  may  be  sued  in  a  single  action,  exoneration 
of  the  agent  exonerates  the  principal. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  5  1218;  Dec.  Dig.  f  695.*] 

2.  Indemnity  (|  13*)— Agent's  Negligence— 
Rights  or  Principal. 

While  no  right  of  contribution  exists  be- 
tween joint  tort-feasors,  whether  sued  jointly  or 
collectively,  a  principal,  who  has  become  liable 
through  his  agent's  unauthorized  negligent  act 
is  entitled  to  indemnity  against  him. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  |  29;  Dec  Dig.  §  13.*] 

3.  Appeal  and  Ebeob  (f  1177*)— Disposition 
or  Cause. 

In  an  action  against  a  person  and  a  com- 
pany for  alleged  joint  negligence,  a  judgment  for 
the  person  and  a  judgment  against  the  company 
will  be  reversed  and  remanded,  the  company 
not  being  entitled  to  judgment  in  its  favor,  and 
plaintiff  not  being  entitled  to  an  affirmance, 
where  it  appears  that  any  negligence  was  exclu- 
sively the  person's,  where  there  was  an  issue 
as  to  the  person's  agency  for  the  company,  and 
where  it  cannot  be  determined  whether  the  ver- 
dict for  the  purported  agent  was  based  upon  cor- 
rect or  incorrect  instructions,  since,  if  the  ver- 
dict was  based  upon  incorrect  instructions,  the 
principal  is  Injured,  as  the  judgment  exonerates 
its  agent,  from  whom  it  is  entitled  to  indemnity, 
and  if  upon  correct  instructions,  the  principal 
is  injured,  since  if  the  agent  was  not  negligent, 
the  principal  was  entitled  to  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  5  1177.*] 

In  Bank.  Appeal  from  Superior  Court,  Tu- 
lare County ;  W.  B.  Wallace,  Judge. 

Personal  Injury  action  by  M.  W.  Bradley 
against  F.  Rosenthal  and  the  Sunset  Tele- 
phone ft  Telegraph  Company.  From  judg- 
ments for  plaintiff  and  defendant  Rosenthal, 
and  from  an  order  denying  a  new  trial,  de- 
fendant company  appeals.  Reversed  and  re- 
manded for  new  trial. 


Pillsbury,  Madison  ft  Sutro  and  Dixon  L. 
Phillips,  for  appellant  Maurice  E.  Power. 
William  H.  Alford,  and  Q.  W.  Zartman,  for 
respondents. 

HENSHAW,  J.  Plaintiff  sued  to-  recover 
damages  for  personal  Injuries  sustained  by 
him.  In  his  complaint  he  set  forth  that  he 
was  employed  by  the  defendants  to  aid  In  the 
construction  of  a  telephone  line;  that  his 
employment  consisted  in  helping  to  set  up 
and  erect  poles,  and  place  thereon  wires  and 
other  necessary  appliances;  that  the  defend- 
ants agreed  to  furnish  suitable  and  proper 
poles ;  "that  said  defendants  carelessly,  negli- 
gently and  with  want  of  ordinary  care  on 
their  part  furnished  certain  poles  which 
were  very  brittle  and  unfit  for  said  purposes, 
and  the  fact  of  the  unfitness  of  such  poles 
was  known  to  said  defendants  at  the  time 
they  furnished  the  same,  but  was  unknown 
to  plaintiff."  He  then  alleges  that  while  in 
the  course  of  his  employment  he  was  In  the 
act  of  ascending  one  of  the  poles  in  a  careful 
and  workmanlike  manner,  the  pole  "by  rea- 
son of  Its  brittlenesB  and  unfitness  for  said 
purpose  broke,"  and  he  was  thrown  violently 
to  the  ground,  sustaining  the  injuries  for 
which  he  seeks  damages.  The  defendants 
answered  separately.  Defendant  Rosenthal 
admitted  his  employment  of  the  plaintiff,  but 
alleged  that  in  so  employing  he  acted  solely 
as  the  agent  of  the  codefendant  telephone 
company.  He  denies  the  furnishing  of  unfit 
and  unsuitable  poles,  and  in  this  regard  al- 
leged that  the  plaintiff  represented  to  defend- 
ant that  he  was  an  experienced  and  skilled 
lineman,  competent  to  erect  and  set  up  poles 
for  telephone  lines,  and  that  the  plaintiff,  at 
defendant's  direction,  himself  selected  the 
poles  which  were  used.  The  telephone  com- 
pany In  Its  answer  denied  all  responsibility 
for,  and  participation  In,  the  construction  of 
the  telephone  line,  denied  that  it  employed 
the  plaintiff,  denied  that  it  furnished  or 
agreed  to  furnish  suitable  or  any  poles,  and 
denied  that  it  had  furnished  unsuitable  poles. 
Under  the  issues  thus  joined  trial  was  had 
before  a  jury.  It  Is  to  be  noted  that  the 
plaintiff  charges  that  he  was  employed  by 
"the  defendants,"  and  that  the  negligence 
which  occasioned  his  accident  and  injury 
was  the  negligence  of  the  defendants.  So  far 
aa  appears  from  the  complaint,  therefore, 
both  of  the  defendants  were  principals.  As 
between  the  defendants,  radically  different 
issues  were  joined,  the  defendant  telephone 
company  denying  responsibility  for,  or  par- 
ticipation in,  the  construction  of  the  tele- 
phone line,  and  denying  that  it  had  ever  em- 
ployed the  plaintiff ;  the  defendant  Rosenthal 
admitting  his  employment  of  plaintiff,  but 
pleading  that  in  employing  him  he  was  act- 
ing as  agent  of  his  principal,  the  telephone 
company.  Evidence  was  addressed  to  these 
issues.   On  behalf  of  the  telephone  company 
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it  was  sought  to  be  shown  that  Rosenthal 
was  building  the. telephone  line  upon  his  own 
responsibility  and  not  as  agent  of  the  tele- 
phone company ;  that  his  method  was  to  con- 
struct such  lines  in  the  rural  districts  at  his 
own  risk  and  cost,  and  when  constructed  seek 
and  obtain  telephonic  connection  with  the 
lines  of  the  telephone  company.  Rosenthal, 
on  the  other  hand,  contended,  and  introduced  1 
evidence  to  show,  that  he  was  building  the 
line  for  the  telephone  company^  and  in  man- 
aging the  work  of  construction  he  was  acting 
as  Its  agent.  As  to  the  occasion  of  the  acci- 
dent, it  is  not  disputed  that  it  resulted  from  I 
the  breaking  of  a  telephone  pole,  the  selection 
of  which  was  not  made,  nor  directly  authorlz-  | 
ed  to  be  made,  by  the  telephone  company,  and  : 
that  the  selection  was  made  by  the  defendant 
Rosenthal.  At  the  request  of  the  defendant  j 
Rosenthal  the  court  gave  the  following  in- 
struction: "If  you  believe  from  the  testi- 
mony that  F.  Rosenthal,  acting  as  agent  of 
the  Sunset  Telephone  &  Telegraph  Company 
•  •  •  employed  the  plaintiff  as  a  lineman 
to  work  for  said  company,  and  that  he  was 
In  the  employ  of  said  company  at  the  time  of 
the  injury  complained  of,  then  in  no  event 
can  said  Rosenthal  be  held  liable  in  this  ac- 
tion; but,  should  you  find  in  favor  of  plain- 
tiff, your  verdict  must  be  against  the  Sunset 
Telephone  &  Telegraph  Company  only."  And 
again  the  court  charged  the  jury:  "If  de- 
fendant Rosenthal  was  the  agent  of  the  de- 
fendant Sunset  Telephone  &  Telegraph  Com- 
pany, and  acting  as  and  in  the  capacity  of 
agent  of  said  company,  employed  plaintiff  to 
work  on  said  line  and  poles,  you  cannot  find 
or  assess  any  damages  against  him."  The 
Jury  returned  a  verdict  in  favor  of  defendant 
Rosenthal,  and  against  the  telephone  and 
telegraph  company.  Judgment  was  entered 
accordingly.  The  defendant  telephone  com- 
pany moved  for  a  new  trial,  which  was  de- 
nied, and  it  appeals  from  the  judgments  in 
in  favor  of  plaintiff  and  in  favor  of  Rosen- 
thal, and  also  from  the  order  refusing  Its  mo- 
tion for  a  new  trial,  serving  notice  of  appeal 
both  upon  plaintiff  and  upon  its  codefendant 
Appellant  argues  that  the  evidence  estab- 
lishes without  conflict  that  If  It  be  respon- 
sible at  all,  it  Is  responsible  solely  because  of 
the  relationship  of  principal  and  agent  found 
to  exist  between  itself  and  the  codefendant 
Rosenthal;  that  not  one  word  of  evidence 
tends  to  establish  any  direct  personal  partici- 
pation, personal  knowledge,  or  personal  cul- 
pability upon  its  part,  or  that  its  employe 
was  in  any  way  carrying  out  its  express  in- 
structions in  the  particular  matter,  for  the 
doing  of  which  negligence  is  charged;  that 
under  such  circumstances  the  employer  Is 
liable  only  because  of  the  rule  of  law  which 
holds  him  responsible,  as  well  for  the  undi- 
rected, as  for  the  directed,  act  of  the  agent 
within  the  scope  of  his  employment;  that 
In  such  kind  of  cases  where  there  have  been 
no  express  instructions  for  the  doing  of  the 
act  complained  of  in  the  particular  way,  the 


principal  and  agent,  master  and  servant,  are 
not  joint  tort-feasors  as  the  law  employs  that 
term.  The  employe's  responsibility  is  pri- 
mary. He  is  responsible  because  he  commit- 
ted the  wrongful  or  negligent  act  The  em- 
ployer's responsibility  is  secondary,  in  the 
sense  that  he  has  committed  no  moral  wrong, 
but  under  the  law  Is  held  accountable  for  his 
agent's  conduct  While  both  may  be  sued 
In  a  single  action,  a  verdict  exonerating  the 
agent  must  necessarily  exonerate  the  prin- 
cipal, since  the  verdict  exonerating  the  agent 
Is  a  declaration  that  he  has  committed  no 
wrong,  and  the  principal  cannot  be  respon- 
sible for  the  agent  If  the  agent  has  committed 
no  tort  While  no  right  of  contribution  ex- 
ists between  Joint  tort-feasors,  whether  sued 
separately  or  collectively,  there  exists.  In  the 
kind  of  case  here  presented,  much  more  than 
the  mere  right  of  contribution.  The  principal 
who  has  been  obliged  thus  to  pay  for  the  un- 
authorized negligent  act  of  his  agent  result- 
ing in  Injury  may  Indemnify  himself  to  the 
full  amount  against  his  agent  These  legal 
propositions,  it  will  be  seen,  receive  universal 
recognition.  Applying  them  to  the  present 
case,  appellant  argues  that  the  verdict  of  the 
Jury  in  favor  of  Rosenthal  must  be  construed 
as  their  finding  that  he  was  not  negligent 
and  as  the  appellant  could  be  responsible 
only  because  Rosenthal  was  its  agent  the 
Judgment  against  it  must  be  reversed,  and, 
upon  the  authority  of  Doremus  v.  Root  23 
Wash.  710,  63  Pac  572,  54  L.  R.  A.  649,  this 
court  should  order  a  like  judgment  in  favor 
of  it  Upon  the  general  question  here  pre- 
sented as  to  the  correlative  rights  of  master 
and  servant,  principal  and  agent,  to  indem- 
nity, Cooley  thus  clearly  enunciates  the  well- 
settled  principle  (1  Cooley  on  Torts  [3d  Ed.] 
p.  255) :  "A  case  in  point  is  where  a  railroad 
company  Is  made  to  pay  damages  for  an  in- 
Jury  caused  by  the  carelessness  of  one  of  its 
servants.  Here  the  injured  party  may  Justly 
hold  both  the  company  and  Its  servants  to 
responsibility;  but  the  actual  wrong,  so  far 
as  it  is  one  in  morals,  Is  on  the  part  of  the 
servant  alone,  and  the  company  is  holden 
only  through  its  obligation  to  be  accountable 
for  the  action  of  those  to  whom  It  intrusts 
its  business.  As  between  the  company  and 
its  servants,  the  latter  alone  is  the  wrong- 
doer, and  in  calling  upon  him  for  Indemnity, 
the  company  bases  no  claim  upon  its  own 
misfeasance  or  default  but  upon  that  of  the 
servant  himself.  On  the  other  hand,  suppose 
the  servant  be  directed  by  the  officers  of  the 
company  to  do  a  certain  act  which  it  turns 
out  they  had  no  right  to  do,  and  for  doing 
which  he  is  made  to  pay  damages.  Here,  if 
the  act  was  a  plain  and  manifest  wrong,  as 
would  be  leaving  the  cars  to  commit  a  bat- 
tery, the  servant  can  have  no  Indemnity,  be- 
cause he  must  have  known  the  act  to  be  un- 
lawful, but  If  the  act  directed  was  one  he 
had  reason  to  suppose  was  legal,  and  he  obey- 
ed directions  on  that  supposition,  It  would 
111  become  the  railroad  company  to  demand 
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that  be  be  treated  as  a  wrongdoer  when  call- 
ed upon  to  ldemnify  him  against  the  conse- 
quences of  the  act  its  officers  had  directed. 
In  such  a  case  the  servant  Is  not  In  morals 
a  wrongdoer  at  all,  and  bis  claim  to  Indem- 
nity would  be  based  upon  a  faithful  obedience 
to  orders,  which  he  had  a  right  to  presume 
were  rightful,  nothing  to  the  contrary  ap- 
pearing." See,  also,  9  Ency.  of  Law  &  Prac 
p.  807 ;  Storey  on  Agency  (9th  Ed.)  271 ;  Bail- 
ey y.  Bussing,  28  Conn.  453 ;  Old  Colony  R.  R. 
Co.  v.  Slavens,  148  Mass.  363,  19  N.  E.  372, 
12  Am.  St.  Rep.  558 ;  Railway  Co.  v.  Latham, 
63  Me.  177;  Featherstone  v.  N.  &  C.  Turn- 
pike, 71  Hun,  109,  24  N.  Y.  Supp.  603;  N.  O. 
&  N.  E.  R.  R.  Co.  v.  Jopes,  142  U.  S.  18,  12 
Sup.  Ct  109,  35  L.  Ed.  919;  Montfort  v. 
Hughes,  3  E.  D.  Smith  (N.  Y.)  591;  Culmer 
v.  Wilson,  13  Utah,  129,  44  Pac.  833,  57  Am. 
St.  Rep.  713. 

Where  recovery  Is  sought,  based  upon  the 
act  or  omission  of  an  agent  which  the  prin- 
cipal did  not  direct,"  and  In  which  he  did 
not  participate,  where  thus  his  responsibili- 
ty Is  simply  the  responsibility  cast  upon  him 
by  law  by  reason  of  his  relationship  to  his 
agent,  the  effect  of  the  Judgment  in  favor 
of  and  exonerating  the  agent  is  learnedly 
considered  in  Doremus  v.  Root,  supra.  Gen- 
erally speaking,  It  may  be  said  that  such  a 
Judgment  In  favor  of  the  agent  ex  propria 
vlgore  relieves  the  principal  of  responsibility, 
and  may  be  availed  of  by  the  principal  for 
that  purpose.  Thus  in  Lake  Shore  &  Mich. 
So.  Kallroad  Co.  v.  Goldberg,  2  111.  App.  228, 
several  defendants  had  been  sued  In  trespass, 
and  one  who  had  Joined  In  the  act  of  trespass 
and  had  acted  as  the  agent  of  appellant  had 
been  acquitted.  Appellant  had  acted  only 
through  the  agent,  and  in  its  own  defense 
offered  the  Judgment  of  acquittal.  The  court 
holding  the  defense  good,  said:  "Rut  where 
the  real  actor,  none  the  less  liable  personal- 
ly because  acting  for  another,  is  not  guilty, 
It  necessarily  follows  that  the  party  for 
whom  he  acted  cannot  be.  The  principal  can 
be  no  more  guilty  by  reason  of  the  act  of 
his  agent  than  if  he  had  committed  the  act 
In  person,  and  the  party  who  was  alone 
charged  to  have  committed  the  act  In  person 
was  conclusively  adjudged  not  guilty.  We 
Bee  no  way  of  escape  from  our  conclusion, 
and  for  authority  refer  to  Thomas  v.  Rum- 
Bey,  6  Johns.  (N.  Y.)  26,  and  Emery  v.  Fow- 
ler, 39  Me.  326,  63  Am.  Dec.  627."  In  Dore- 
mus v.  Root,  supra,  the  action  was  brought 
to  recover  damages  for  injury  sustained  by 
plaintiff.  It  was  prosecuted  against  the  rail- 
road company,  and  against  Root,  the  con- 
ductor of  the  company's  train.  It  was  charg- 
ed that  the  conductor  Root  did  not  obey  or- 
ders, and  by  his  negligence  caused  a  collision. 
After  trial  the  jury  rendered  Its  verdict  In 
favor  of  Root  and  against  the  railroad  com- 
pany. Judgment  followed,  and  the  company 
appealed.  The  case  received  elaborate  con- 
sideration. The  judgment  in  favor  of  Root 
was  not  appealed  from.   Such  being  the  con- 
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dltion,  it  was  not  subject  to  reversal.  Tht 
Supreme  Court  of  Washington  was  compel- 
led to  hold  that  the  case  was  one  where  the 
Jury  had  found  that  the  servant,  who  alone 
was  charged  with  the  culpable  act,  had  com- 
mitted no  wrong,  and  that  of  necessity  there- 
fore the  employer  could  have  committed  no 
wrong.  Unable  to  reverse  the  judgment  In 
favor  of  Root,  It  was  constrained  to  decree 
the  exoneration  of  the  principal.  As  has 
been  said,  the  appellant  here  contends  for  a 
like  ruling,  but  In  certain  vital  aspects  the 
case  at  bar  differs  from  Doremus  v.  Root. 
Here  an  appeal  has  been  taken  from  the 
judgment  in  favor  of  Rosenthal,  and  there 
is  no  such  embarrassment  as  confronted  the 
Supreme  Court  of  Washington.  Upon  the 
other  hand,  while  appellant  In  seeking  a 
judgment  in  Its  favor,  is  asking  more  than  it 
Is  entitled  to,  respondent  in  turn  makes  a 
like  request  In  arguing  for  an  affirmance  of 
the  Judgments  as  they  stand.  Herein  he 
urges  that  his  complaint  charged  both  de- 
fendants equally  as  joint  tort-feasors;  that 
In  such  a  case  It  Is  well  settled  that  a  ver- 
dict may  pass  for  one  and  against  another; 
that  this  was  the  result  In  the  case  at  bar; 
that  the  Jury  must  be  held  to  have  followed 
the  erroneous  instruction  of  the  court  In 
exonerating  Rosenthal,  or,  in  other  words, 
must  be  held  to  have  determined  that  Ro- 
senthal was  acting  as  the  agent  of  the  tele- 
phone company,  and  that  this  determination 
by  the  jury  fixes,  at  any  rate,  the  liability  of  * 
the  company,  and  that  It  can  matter  not  that 
Rosenthal  was,  under  the  erroneous  instruc- 
tions, allowed  to  escape  just  liability.  But 
there  are  many  and  insurmountable  objec- 
tions to  this  view.  While  it  is  true  that  the 
complaint  charges  both  of  the  defendants  as 
having  been  culpably  negligent,  the  evidence 
beyond  perad venture  established  that  what- 
ever negligence  there  was,  was  exclusively 
the  negligence  of  Rosenthal,  and  that  It  was 
a  negligence  not  directed  nor  participated  in 
by  the  telephone  company.  Again,  the  issue 
of  agency  or  nonagency  was  in  controversy 
between  the  parties,  and  was  Important,  be- 
cause of  the  right  to  indemnification  which 
the  principal  has  for  such  negligent  act  of 
his  agent  The  effect  of  the  verdict  in  favor 
of  Rosenthal  in  a  matter  thus  litigated  be- 
tween the  parties  would  be  to  bar  the  prin- 
cipal's right  of  recovery  over.  And,  finally, 
this  appeal  can  be  denied  only  upon  a  dec- 
laration by  this  court  that  the  Jury's  verdict 
In  favor  of  Rosenthal  was  based  upon  the 
erroneous  Instructions.  But  under  the  cir- 
cumstances such  a  declaration  cannot  judi- 
cially be  made.  The  evidence  upon  the  ques- 
tion of  the  negligence  was  conflicting.  A 
counter  charge  of  contributory  negligence 
was  also  made  against  the  plaintiff,  and  the 
Jury  was  properly  instructed  that  If  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, he  could  not  recover,  and  if  the  de- 
fendants were  not  guilty  of  negligence,  plain- 
tiff could  not  recover.    Under  the  evidence 
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presented  the  Jury  might  have  reached  the 
conclusion  that  the  defendant  Rosenthal  was 
not  negligent  at  all.  In  which  case  It  should 
have  rendered  a  verdict  in  his  favor.  If  it 
be  said  that  a  jury  would  stultify  Itself  in 
holding  that  an  agent  was  not  guilty  of  neg- 
ligence, and  at  the  same  time  holding  his 
principal  responsible  because  of  the  agent's 
negligence,  and  that  therefore  It  must  be  con- 
cluded that  the  jury  followed  the  erroneous 
instruction,  answer  must  be  made  that  Ju- 
ries have  done  precisely  this  thing,  and  that 
the  case  of  Doremus  v.  Root  is  a  typical  in- 
stance of  it.  Judicially,  therefore,  It  cannot 
be  declared  whether  the  verdict  of  the  jury 
in  favor  of  Rosenthal  was  based  upon  the 
correct  instructions  given  by  the  court  or 
upon  the  incorrect  ones.  If  upon  the  incor- 
rect instructions,  then  appellant  is  injured, 
since  the  judgment  exonerates  its  agent,  from 
whom  it  is  entitled  to  seek  indemnity.  If 
upon  the  correct  instructions,  then  also  is 
appellant  injured,  since,  if  the  agent  was 
free  from  negligence,  the  principal  was  also 
entitled  to  the  Jury's  verdict. 

For  these  reasons  it  is  held  that  the  judg- 
ment in  favor  or  Rosenthal  and  the  judgment 
against  the  appellant  must  both  be,  and  here- 
by are,  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
•J.;   SLOSS,  J.;   L0R1OAN,  J. 


In  re  McPHEE'S  ESTATE.    (S.  F.  5,000.) 
(Supreme  Court  of  California.    Oct.  13,  1908.) 

1.  Statutes  (8  117*)— Title— Misleading  Ti- 
tle. 

The  use  of  the  word  "alternative"  in  the 
title  of  St.  1907,  p.  753,  c.  410,  entitled  "An  act 
to  add  new  sections  to  the  Code  of  Civil  Proce- 
dure, providing  a  new  and  alternative  method 
by  which  appeals  may  be  taken,"  does  not  ren- 
der the  title  misleading,  on  the  ground  that  the 
method  provided  is  exclusive,  for  the  act  does 
provide  a  new  method  for  taking  an  appeal, 
which  may  be  substituted,  for  the  existing 
method. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  i  117.*] 

2.  Statutes  (§  109*)— Title— Sufficiency. 

Const,  art.  4,  8  24,  requiring  the  subject  of 
every  act  to  be  expressed  in  its  title,  must  be  lib- 
erally construed,  and  a  reasonably  intelligent 
reference  to  the  subject  to  which  the  legislation 
of  the  act  is  to  be  addressed  is  sufficient,  and 
the  title  need  not  embrace  an  abstract  of  the 
contents  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  136;   Dec.  Dig.  §  109.*] 

3.  Statutes  (§  117*)— Title— Sufficiency. 

The  provisions  of  St  1907,  p.  753,  c.  410, 
apply  to  the  subject  of  providing  a  method  by 
which  appeals  may  be  taken,  and  are  within  the 
title  thereof,  entitled  "An  act  to  add  three  new 
sections  to  the  Code  of  Civil  Procedure,  *  *  • 
providing  for  a  new  and  alternative  method  by 
which  appeals  may  be  taken  from  judgments 
*    *    *   of  the  superior  court    *    *   *    to  the 
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Supreme  Court  or  District  Courts  of  Appeal." 
ana  the  act  is  not  in  conflict  with  Const,  art. 
4,  8  24,  requiring  the  subject  of  every  act  to  be 
expressed  m  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes.  Dec. 
Dig.  8  H7.»] 

4.  Statutes  (8  60*)  —  Title  —  Sufficiency- 
Objection. 

The  objection  to  St  1907,  p.  753,  c.  410, 
providing  a  new  alternative  method  for  taking 
an  appeal,  that  it  repeals,  by  implication,  certain 
existing  provisions  as  to  appeals,  and  hence  con- 
tains matter  not  expressed  in  its  title,  in  viola- 
tion of  Const,  art.  4,  8  24,  does  not  merely  raise 
the  objection  made,  the  objection  being  based  on 
a  construction  of  the  act,  which  is  not  admissi- 
ble in  passing  on  its  constitutionality. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  |  60.*] 

5.  Statutes  (8  60*)  —  Title  —  Sufficiency- 
Objections. 

The  claim  that  St  1907,  p.  750,  c.  408,  pro- 
viding for  a  new  and  alternative  method  for  the 
preparation  of  records,  is  obscure,  ambiguous, 
and  uncertain  does  not  go  to  the  validity  of  the 
act,  on  the  ground  that  the  act  contains  legisla- 
tion not  expressed  in  the  title,  in  violation  of 
Const,  art  4,  8  24,  requiring  the  subject  of  every 
act  to  be  expressed  in  its  title,  this  being  matter 
of  construction,  and  not  affecting  the  constitu- 
tionality of  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec- 
Dig.  8  60.*] 

6.  Constitutional  Law  (8  316*)— "Dot  Pbo- 
cess  of  liaw"  —  appellath  procedure  — 
Change. 

Const  art.  1,  8  13,  providing  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property 
without  "due  process  of  law,"  has  no  applica- 
tion as  to  notices  of  appeals  authorized  by 
statute,  for  the  words  "due  process  of  law"  mean 
a  course  of  legal  procedure  according  to  the 
rules  established  for  the  protection  of  private 
rights ;  and,  when  a  litigant  has  had  his  cause 
determined  under  the  procedure  applied  to  other 
similar  cases,  he  cannot  complain  of  want  of  due 
process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  8  316.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2227-2256 ;  vol.  8.  p.  7644.] 

7.  Constitutional  Law  (8  316*)— Due  Pro- 
cess of  Law— Appellate  Procedure— No- 
tice of  Appeal. 

What  the  method  and  procedure  of  taking 
an  appeal  shall  be  is  a  matter  for  legislative  de- 
termination, and  the  Legislature  can  authorize 
an  appeal  without  service  of  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec  Dig.  8  316.*] 

8.  Constitutional  Law  (§  316*)— Due  Pro- 
cess of  Law. 

St.  1907,  p.  753,  c.  410,  providing  a  method 
for  the  taking  of  appeals  without  requiring  serv- 
ice of  a  notice  of  appeal,  is  not  in  conflict  with 
Const,  art.  1,  8  13,  providing  that  no  one  shall 
be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  since  the  court,  before  any 
appeal  is  taken,  has  acquired  jurisdiction  over 
the  parties,  and  the  appeal  is  but  a  proceeding 
in  the  cause  after  such  jurisdiction  has  attached. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  8  316.*] 

9.  Constitutional  Law  (8  316*)— Due  Pro- 
cess of  Law. 

St.  1907,  p.  750,  c.  408,  providing  a  method 
for  the  preparation  of  records  on  appeals,  with- 
out providing  for  service  of  notice,  is  not  in  con- 
flict with  Const,  art.  1,  8  13,  providing  that  no 
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person  eha.ll  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law. 

[Ed.  Note— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  8  816.*] 

10.  Appeal  and  Ebbob  (§  40*)— Obdebs  Ap- 
pealable— Statutes — Construction. 

St.  1907,  p.  753,  c.  410,  providing  a  new 
method  for  the  taking  of  appeals  from  judg- 
ments, orders,  or  decrees,  and  providing  tbat  ap- 
peals from  all  judgments,  orders,  or  decrees  of 
any  of  the  superior  courts,  reviewable  by  the 
Supreme  Court  or  District  Court  of  Appeals, 
may  be  taken  in  the  mode  prescribed,  provides 
for  an  appeal  from  probate  orders. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  40.*] 

11.  EXECUTOBS  AND  ADMINISTBATOBS  (§  510*) 

—  Accounts  —  Settlement  —  Right  to  Ap- 
peal. 

The  statutory  right  of  an  administrator,  as 
such,  to  appeal  from  an  order  settling  his  ac- 
counts is  not  affected  by  any  order  revoking  his 
letters  of  administration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  510.*] 

12.  Appeal  and  Ebbob  (|  395*)— Undertak- 
ing—Necessity. 

An  appeal  taken  under  a  statute,  which 
does  not  require  the  filing  of  an  undertaking  for 
costs  on  appeal,  will  not  be  dismissed  for  the 
failure  of  appellant  to  file  an  undertaking. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  8  395.*] 

In  Bank.  Appeal  from  Superior  Court, 
Mendocino  County;  Emmet  Seawell,  Judge. 

In  the  matter  of  the  estate  of  George  S. 
McPb.ee,  deceased.  From  a  judgment  set- 
tling the  accounts  of  J.  S.  Corrigan,  admin- 
istrator, in  which  Alta  McPhee  appeared  as 
contestant,  the  administrator  appeals.  Mo- 
tion to  dismiss  appeal  denied. 

Thomas,  Pemberton  &  Thomas  (Frank  P. 
Deering,  of  counsel),  for  appellant.  Chas.  E. 
Wilson  and  J.  W.  Preston,  for  respondent 

LORIGAN,  J.  This  is  a  motion  to  dismiss 
an  appeal  taken  by  the  appellant,  as  admin- 
istrator of  the  above  estate,  from  an  order 
settling  his  final  account  The  order  of  set- 
tlement was  made  January  8,  1908,  and  the 
notice  of  appeal  filed  March  7,  1908.  In  tak- 
ing the  appeal  and  preparing  the  transcript 
to  be  used  thereon  the  appellant  proceeded 
under  those  certain  sections  which  were  add- 
ed to  the  Code  of  Civil  Procedure  at  the  last 
session  of  the  Legislature,  and  which  provid- 
ed for  a  new  and  alternative  method  by 
which  appeals  might  be  taken,  and  likewise 
a  new  and  alternative  method  of  preparing 
the  records  to  be  used  on  such  appeals.  The 
title  of  the  act  containing  the  sections  (St 
1907,  p.  753,  c.  410)  providing  for  such  meth- 
od of  appeal  is  "An  act  to  add  three  new 
sections  to  the  Code  of  Civil  Procedure,  to 
be  known  as  sections  941a,  941b  and  941c  of 
said  Code,  respectively,  providing  a  new  and 
alternative  method  by  which  appeals  may  be 
taken  from  judgments,  orders  or  decrees  of 
the  superior  court  of  the  state  of  California 
to  the  Supreme  Court  or  District  Courts  of 


Appeal  thereof."  The  title  of  the  act  as  to 
the  method  of  preparing  the  records  on  such 
appeals  (St.  1907,  p.  750,  c.  408)  is  "An  act 
to  add  three  new  sections  to  the  Code  of 
Civil  Procedure  of  the  state  of  California  to 
be  known  as  numbers  953a,  953b,  953c,  relat- 
ing to  a  new  and  alternative  method  for  the 
preparation  of  records  to  be  used  on  appeals 
from  judgments,  orders  or  decrees  of  the  su- 
perior court  to  the  Supreme  Court  or  Dis- 
trict Court  of  Appeal."  Section  941a,  refer- 
red to  in  the  title  of  the  act  first  quoted, 
provides  that  "appeals  from  all  judgments, 
orders  or  decrees  of  any  of  the  superior 
courts  of  this  state  reviewable  by  the  Su- 
preme Court  or  District  Court  of  Appeals 
may  in  addition  to  other  modes  prescribed 
by  law  be  taken  pursuant  to  the  provisions 
of  the  next  section."  This  next  section  (941b) 
provides  that  any  person  having  a  right  of 
appeal  from  any  judgment,  order,  or  decree 
of  the  superior  court  may  appeal  therefrom 
by  filing  with  the  clerk  of  the  court  In  which 
the  judgment  order,  or  decree  is  entered  a 
notice  of  appeal,  which  notice  may  be  filed 
at  any  time  after  the  rendition  of  said  judg- 
ment, order,  or  decree,  but  must  be  filed 
within  60  days  after  a  notice  of  the  entry 
thereof  has  been  served  on  the  attorney  of 
record  appearing  in  the  case  or  proceeding. 
It  further  provides  that  "this  notice  need 
not  be  served  on  any  of  the  parties  to  the 
action  or  the  proceeding  or  their  representa- 
tives or  attorneys,  but  when  filed  *  *  * 
shall  without  further  action  on  the  part  of 
the  appellant  transfer  the  cause  for  decision 
and  determination  to  the  higher  court."  The 
sections  referred  to  In  the  title  of  the  other 
act  quoted  provide  for  a  detailed  new  and 
alternative  method  of  preparing  records  for 
use  on  appeal.  We  do  not  refer  to  them  at 
length,  because  we  do  not  deem  their  con- 
sideration particularly  necessary.  In  taking 
his  appeal  appellant  proceeded  under  the 
new  and  alternative  methods  provided  for  by 
the  sections  of  the  acts  referred  to.  He  filed 
his  notice  of  appeal,  but  did  not  serve  It  on 
the  contestant  or  her  attorney.  He  likewise 
had  his  transcript  prepared  under  the  new 
method  provided  for  doing  so,  and  in  due 
time  filed  it  in  this  court.  The  motion  of 
respondent  to  dismiss  the  appeal  is  based 
principally  on  the  claim  that  the  particular 
act  of  the  Legislature,  providing  for  a  new 
and  alternative  method  by  which  appeals 
may  be  taken,  Is  void. 

It  was  also  set  forth  In  the  notice  of  mo- 
tion, as  one  of  the  grounds  upon  which  a  dis- 
missal would  be  urged,  that  the  transcript  on 
appeal  was  not  properly  perfected  under  the 
new  method  providing  for  its  preparation, 
but  on  the  hearing  this  claim  was,  as  we  re- 
call It,  practically  abandoned.  If  not,  the 
point  Is  without  merit  as  an  Inspection  of 
the  record  shows  that  the  transcript  properly 
conforms  to  all  the  requirements  of  the  new 
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procedure  respecting  its  preparation.  Some 
criticism  is  indulged  in  as  to  the  meaning 
and  construction  of  the  provisions  of  the  act 
authorizing  its  preparation,  but  these  mat- 
ters will  he  considered  in  disposing  of  the 
principal  attack  of  respondent,  which  Is  upon 
the  act  providing  for  the  method  of  appeal  as 
distinguished  from  the  act  providing  for  the 
method  of  preparing  the  record  on  appeal. 

As  to  the  attack  upon  the  act  providing  for 
the  method  of  appeal.  The  particular  claim 
of  respondent  is  that  this  act  is  invalid,  as 
violative  of  article  4,  §  24,  of  the  Constitu- 
tion, which  provides  that  "Every  act  shall 
embrace  but  one  subject,  which  subject  shall 
be  expressed  in  its  title."  He  insists  that 
the  title  to  the  act  violates  this  provision  be- 
cause It  is  misleading,  and  that  the  act  em- 
braces more  subjects  than  Is  expressed  in  its 
title.  It  is  further  insisted  that  by  the  pro- 
visions of  the  act  respondent  is  deprived  of 
her  property  without  due  process  of  law.  As 
to  the  title  to  the  act  being  misleading.  It 
is  the  position  of  counsel  that  this  follows 
from  the  use  of  the  word  "alternative"  in 
the  act,  considered  in  relation  to  the  provi- 
sions of  the  act  itself;  that  the  matter  of 
appeal  there  provided  for  is  not  an  "alterna- 
tive" one,  but  it  is  intended  to  be,  and  is,  ex- 
clusive. There  is  nothing  in  this  claim.  There 
was  an  existing  method  of  taking  an  appeal 
when  the  act  was  passed,  for  which  the  new 
method  might  be  substituted,  If  an  appellant 
should  elect  to  do  so,  as  an  alternative,  and 
the  term  was  sufficiently  clear  as  Indicating 
the  character  of  legislation  Intended.  Nor  is 
the  objection  that  the  act  embraces  subjects 
not  embraced  in  Its  title  well  taken.  It  Is 
now  well  settled  that  the  constitutional  pro- 
vision requiring  the  subject  of  the  act  to  be 
expressed  in  its  title  must  be  liberally  con- 
strued, and  that  all  that  is  required  to  be 
contained  therein  in  order  to  meet  the  con- 
stitutional requirement  is  a  reasonably  intel- 
ligent reference  to  the  subject  to  which  the 
legislation  of  the  act  Is  to  be  addressed.  It 
is  not  necessary  that  it  should  "embrace  an 
abstract  or  catalogue  of  Its  contents."  Peo- 
ple v.  Linda  Vista  Irr.  Dlst.,  128  Cal.  477,  61 
Pac.  86;  Deyoe  v.  Superior  Court,  140  Cal. 
476,  74  Pac.  28,  98  Am.  St.  Rep.  73.  Consid- 
ered under  this  rule,  there  is  nothing  in  the 
act  itself  foreign  to  the  subject  of  the  legis- 
lation expressed  in  its  title.  All  Its  provi- 
sions apply  to  the  subject  of  providing  a 
method  by  which  appeals  may  be  taken  from 
all  judgments,  orders,  or  decrees  of  the  su- 
perior court.  In  fact,  when  the  objection  of 
counsel  that  the  act  contains  subjects  not  em- 
braced in  its  title  is  considered  in  the  light 
of  the  particular  matters  relied  on  by  him  as 
showing  this,  It  is  apparent  that  the  real 
claim  is  more  as  to  the  effect  or  construction 
which  is  to  be  given  to  the  provisions  than 
their  relation  to  the  title  of  the  act  as  dis- 
tinct subjects  of  legislation.  The  claim  real- 
ly Is  that  these  provisions  of  the  act,  in  ef- 
fect, repeal  by  implication  other  provisions 


of  the  Code  of  Civil  Procedure  relative  to  tne 
time  when  appeals  may  be  taken,  and  con- 
flict with  still  other  provisions  in  several  re- 
spects. But  these  are  matters  which  hare 
no  relevancy  to  the  question  of  the  validity 
of  the  act  itself.  Whether  the  act  In  ques- 
tion repealed  by  implication  other  portions 
of  the  Code  or  conflicts  with  them  can  only 
be  determined  when  presented  in  a  proper 
case.  The  construction  of  the  act  can  have 
no  bearing  on  the  question  whether  article 
4,  S  24,  of  the  Constitution  has  been  violated 
or  not  We  look  at  the  title  of  the  act  and 
Its  provisions  to  determine  whether,  under 
the  liberal  rule  above  stated,  the  latter  con- 
form to  the  subject  expressed  in  the  title. 
If  they  do,  then  the  constitutional  provisions 
have  been  followed.  As  far  as  the  objections 
urged  by  counsel  are  concerned,  they  only  af- 
fect the  construction  to  be  given  to  provi- 
sions which  are  all  addressed  to  the  subject- 
matter  of  the  title,  namely,  the  method  of 
taking  an  appeal.  When  the  provisions  are 
thus  pertinent  to  the  title  of  the  act,  the 
constitutional  mandate  is  complied  with,  and 
the  construction  of  its  provisions,  which  is  a 
matter  entirely  aside  from  the  constitutional- 
ity of  the  act  itself,  must  be  left  until  occa- 
sion calls  for  its  consideration.  In  this  view 
respondent's  objection  to  the  constitutional- 
ity of  the  act  as  violating  the  particular  pro- 
vision of  the  Constitution  relied  on  Is  un- 
tenable. The  same  may  be  said  of  the 
objections  of  respondent  to  the  other  act  pro- 
viding a  method  of  preparing  the  record  on 
appeal.  These  objections  do  not  go  to  the 
validity  of  the  act,  upon  the  score  of  legisla- 
tion not  expressed  In  its  title.  The  claim  is 
that  the  act  is  obscure,  ambiguous,  and  un- 
certain ;  that  it  is  indefinite  as  to  the  mean- 
ing of  certain  terms,  and  as  to  what  is  re- 
quired to  be  done  on  the  part  of  counsel,  the 
clerk,  and  the  court  in  various  particulars 
with  respect  to  the  transcript.  But  these  are 
all  matters  applying  to  the  construction  of 
the  act,  with  which  on  this  motion  we  are 
not  concerned. 

It  is  next  insisted  that  the  act  violates  ar- 
ticle 1,  8  13,  relating  to  "due  process  of  law," 
because  it  does  not  require  that  the  notice 
of  appeal  shall  be  served  on  him  so  that  he 
may  have  his  day  in  court.  But  this  consti- 
tutional provision  has  no  application  as  to 
notices  of  appeal.  "Due  process  of  law"  Is 
law  In  its  regular  administration,  through 
courts  of  Justice  (2  Kent's  Commentaries. 
10),  and  as  said  by  Judge  Field,  in  Pennoyer 
v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565,  of  the 
words  "due  process  of  law"  when  applied 
to  Judicial  proceedings,  ."they  then  mean  a 
course  of  legal  procedure  according  to  those 
rules  and  principles  which  have  been  estab- 
lished in  our  system  of  jurisprudence  for 
the  enforcement  and  protection  of  private 
rights."  It  is  the  right  of  any  litigant  to 
have  his  cause  tried  and  determined  under 
rules  of  procedure  the  same  as  are  applied 
to  other  similar  cases,  and  when  this  is  af- 
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forded  him,  he  has  no  ground  to  complain 
that  "due  process  of  law"  is  not  being  ob- 
served. Before  any  appeal  is  taken  the 
court  has  already  acquired  Jurisdiction  in 
the  action  over  the  parties  by  original  pro- 
cess, and  the  appeal  is  but  a  proceeding  in 
the  cause  after  that  Jurisdiction  has  attach- 
ed. What  the  method  and  procedure  in  tak- 
ing an  appeal  shall  be  is  a  matter  for  de- 
termination by  the  Legislature,  and  that  it 
can  prescribe.  In  the  exercise  of  its  plenary 
power  over  the  subject,  for  taking  an  ap- 
peal without  any  service  of  the  notice  there- 
of is  so  clear  as  to  admit  of  no  doubt.  Coun- 
sel for  respondent  has  cited  us  to  no  au- 
thority which,  even  by  analogy,  supports  his 
claim  that  failure  to  provide  for  service  of 
the  notice  of  appeal  is  not  "due  process  of 
law."  The  only  cases  referred  to  by  him 
are  those  of  this  court,  where  it  Is  held  that 
the  service  of  notice  of  appeal  was  necessary 
in  order  to  confer  Jurisdiction  upon  this 
court  on  appeal.  But  these  cases  have  no 
bearing  on  the  question  here,  because  here- 
tofore our  statute  has  always  required  serv- 
ice of  the  notice,  and,  of  course,  when  the 
Legislature  prescribes  service,  it  is  essen- 
tial that  it  be  made.  None  of  these  cases 
cited  even  Intimate  (and  naturally  would 
not,  because  the  question  could  not  be  in- 
volved) that  the  Legislature  might  not,  as 
it  has  in  this  act,  dispense  with  service 
without  violating  the  constitutional  provi- 
sion. Whether  service  of  the  notice  shall  or 
shall  not  be  made  is  its  province  to  deter- 
mine, and  no  constitutional  right  of  respond- 
ent is  invaded  because  It  is  declared  that 
such  service  need  not  be  made.  The  pur- 
pose of  service  could  only  be  to  give  the  re- 
spondent actual  notice  that  an  appeal  had 
been  taken.  But  as  he  is  constructively  in 
court  during  the  pendency  of  the  action,  it 
was  no  violation  of  the  constitutional  pro- 
vision to  require  him  to  take  notice  of  any 
such  appeal  as  part  of  the  proceedings  in 
the  case.  The  statute  fixed  the  time  in 
which  the  notice  of  appeal  might  be  filed  and 
the  respondent  could  readily  ascertain,  by 
examining  the  records  and  files  of  the  case 
in  the  clerk's  office,  whether  it  had  been  in 
fact  filed.  Having  notice  in  law  that  it 
might  be  filed  within  a  specified  time,  he 
was  bound  in  law  to  take  notice  of  Its  actu- 
al filing  within  that  time.  What  is  here 
said  as  to  the  objection  of  w:.nt  of  service 
of  notice  of  appeal  applies  equally  to  the 
claim  of  respondent  that  the  act  relative  to 
the  method  of  preparing  the  transcript  is 
objectionable  constitutionally,  because  it  does 
not  provide  for  service  of  the  notice  filed 
with  the  clerk  that  the  appellant  Intends  to 
appeal  and  requiring  that  a  transcript  be 
made  up.  His  right  to  the  service  of  notice 
Is  no  better  in  the  one  case  than  in  the  oth- 
er, and  he  has  no  constitutional  right  to  have 
service  of  it  in  either. 


It  is  further  claimed  that  the  act  in  ques- 
tion does  not  provide  for  an  appeal  from 
probate  orders.  But  this  claim  Is  answered 
by  the  terms  of  section  941a  heretofore  quot- 
ed, which  provides  an  appeal  "from  all  Judg- 
ments, orders  or  decrees  of  any  of  the  su- 
perior courts  of  this  state,"  etc. 

It  appears  that  subsequent  to  the  order 
settling  his  accounts  the  superior  court  re- 
voked the  letters  of  administration  of  ap- 
pellant. Thereafter  he  appealed  from  the  or- 
der of  settlement  Respondent  insists  that 
appellant  had  no  right  to  appeal  as  admin- 
istrator after  the  revocation  of  his  letters. 
This  point  has  no  force.  The  statute  confers 
on  the  administrator,  as  such,  the  right  of 
appeal  from  an  order  settling  his  accounts, 
and  the  right  to  do  so  cannot  be  affected  by 
any  order  revoking  his  letters.  The  cases 
of  Kerns  v.  Dean,  77  Cal.  555,  19  Pac.  817, 
Br  parte  McDermott,  127  Cal.  450,  59  Pac. 
783,  and  Estate  of  Danielson,  88  Cal.  480, 
26  Pac.  505,  cited  to  sustain  the  position  of 
respondent,  are  entirely  inapplicable.  This 
is  so  apparent  that  it  would  be  time  111 
spent  to  particularly  point  it  out  Aside 
from  this,  the  order  revoking  the  letters  was 
itself  appealed  from. 

Nor  is  there  any  merit  in  the  point  that 
the  appeal  should  be  dismissed  for  failure 
of  appellant  to  file  an  undertaking  on  appeal 
for  costs.  The  act  under  which  this  appeal 
Is  taken  does  not  require  the  filing  of  any 
such  bond.  It  was  a  matter  solely  for  the 
Legislature  to  determine  whether  it  would 
require  such  a  bond  to  be  given,  and  it  has 
dispensed  with  It 

The  motion  to  dismiss  the  appeal  is  de- 
nied. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  SLOSS,  J.;  HEN- 
SHAW,  J. 


STOCKTON  AUTOMOBILE  CO.  t.  CONFER 
et  al.    (Sac.  No.  1,601.) 

(Supreme  Court  of  California.    Oct.  16,  1908.) 

1.  Highways  (8  200*)— Obstruction— Inju- 
ries— Liability. 

One  who  unlawfully  obstructs  the  free  use 
of  a  highway  is  charged  as  an  insurer  against 
accident  to  one  properly  traveling  the  highway 
and  injured  by  such  obstruction ;  but,  where 
the  highway  is  obstructed  under  license,  the 
person  responsible  therefor  is  chargeable  only 
with  ordinary  care  to  see  that  the  obstruction 
does  not  cause  injury  to  persons  lawfully  using 
the  highway. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  8  509;  Dec.  Dig.  8  200.*] 

2.  Municipal  Corporations  (8  809*)— Streets 
—Obstruction— Injuries— Liability. 

Under  General  Street  Law  (Vrooman  Act, 
St  1885,  pp.  160,  161,  c.  153,  88  22,  23),  provid- 
ing that,  where  a  defect  in  a  street  exists  for  a 
day  after  notice  to  the  superintendent  of  streets, 
persons  bound  by  law  to  repair  it,  and  the  of- 
ficers through  whose  neglect  the  defect  remains, 
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shall  be  liable  to  one  injured  thereby,  the  ex- 
ercise of  due  care  to  prevent  injury  by  such 
obstruction,  thus  imposed  upon  a  contractor 
and  the  superintendent,  requires  the  erection  of 
guards,  and  the  placing  of  lights. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §5  168&-1689;  Dec. 
Dig.  8  809.*f 

3.  Municipal  Cobpoeationb  (8  821*)— Streets 
— Obstructions— Warnings  —  Sufficiency 
— Question  of  Fact. 

Whether  warnings  to  travelers  in  a  street, 
placed  upon  an  obstruction  therein,  are  suffi- 
cient, is  a  question  of  fact. 

[Ed.  Note.— For  other  cases.  Bee  Municipal 
Corporations,  Cent.  Dig.  §  1749;   Dec.  Dig.  $ 

4.  Municipal  Corporations  (8  809*)— Streets 

—  Obstructions  —  Warnings— Removal  — 
Injuries— Liability. 

Where  one.  bound  to  guard  obstructions 
lawfully  placed  in  a  street,  places  proper  guards 
to  prevent  injury  to  travelers,  and  they  are  re- 
moved without  his  fault,  he  is  not  liable  for 
injury  occurring  before  he  could  have  discovered 
and  remedied  the  situation  by  the  exercise  of 
ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1688:  Dec  Dig.  8 
809.*] 

5.  Municipal  Corporations  (8  798*)— Streets 
—Obstructions  — Guards  — Duty  to  Pro- 
vide. 

Where  in  obstructing  a  street  a  contractor 
erects  suitable  warning  to  travelers,  the  city 
need  not  take  like  precaution,  and  the  city  or  a 
responsible  person  may  avail  himself,  in  his  de- 
fense, of  such  warnings. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1657;  Dec.  Dig.  8 
798.*] 

6.  Municipal  Corporations  (8  819*)— Streets 
—Obstructions— Cuards— Evidence— Suf- 
ficiency. 

Evidence,  in  an  action  for  injury  from  an 
obstruction  in  a  street,  held  to  sustain  a  find- 
ing that  the  obstruction  was  not  guarded  in  a 
suitable  manner. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1739;  Dec.  Dig.  8 
819.*] 

7.  Municipal  Corporations  (8  744*)— Streets 

—  Obstructions  —  Guards  —  Failure  to 
Erect—  Liability. 

Under  General  Street  Law  (Vrooman  Act 
St.  1885,  pp.  160, 161,  c  153,  88  22,  23),  providing 
that  where  a  defect  in  a  street  exists  tor  a  day 
after  notice  to  the  superintendent  of  streets  the 
persons,  bound  by  law  to  repair  it  and  the  of- 
ficers through  whose  neglect  the  defect  remains, 
shall  be  liable  to  one  injured  thereby,  where 
sufficient  notice  is  given,  the  superintendent  is 
liable  for  a  contractor's  failure  to  erect  suit- 
able warnings  on  an  obstruction  in  a  street; 
the  duty  to  do  so  being  equally  binding  upon 
each,  and  both  being  liable  for  the  failure  of 
either. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  744.*] 

8.  Notice  (8  9*)— Character  Required. 

Generally,  where  a  statute  or  contract  re- 
quires notice,  and  there  Is  nothing  to  show  that 
any  other  form  of  notice  was  Intended,  personal 
notice  will  be  required;  the  law  countenancing 
substituted  and  constructive  notice  only  as  a 
matter  of  necessity  or  extreme  expediency. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent. 
Dig.  8  16;  Dec  Dig.  8  9.*] 


9.  Municipal  Corporations  (8  788*) — Streets 
—Obstructions — Notice — Sufficiency. 

Notice  given  at  the  superintendent  of 
streets'  office,  in  his  absence,  to  his  deputy,  of 
an  obstruction  in  a  street  was  sufficient  under 
General  Street  Law  (Vrooman  Act  St  18S5, 
pp.  160,  161,  c.  153,  88  22,  23),  fixing  the  liability 
for  injuries  caused  by  defects  in  streets  existing 
for  a  day  after  notice  to  the  superintendent 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1645;  Dec.  Dig.  S 
788.*] 

10.  Municipal  Corporations  (8  744*)  — 
Streets — Obstruction— Injury — Liability 
of  Superintendent. 

Under  General  Street  Law  (Vrooman  Act. 
St.  188o,  pp.  100,  161,  c  153,  88  22,  23),  provid- 
ing that,  where  a  defect  In  a  street  exists  for  a 
day  after  notice  to  the  superintendent  of  streets, 
persons  bound  by  law  to  repair  it,  and  the  of- 
ficers through  whose  neglect  the  defect  remains, 
shall  be  liable  to  one  injured  thereby,  that  an 
obstruction  placed  in  a  street  by  a  contractor 
was  not  a  necessary  consequence  of  the  contract 
work  does  not  relieve  the  superintendent  of  lia- 
bility for  injury  caused  thereby,  where,  after 
knowing  of  the  obstruction,  he  failed  to  take 
proper  precautions  to  abate  it,  or  to  warn  the 
public  of  the  danger  of  its  presence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  8  744.*] 

In  Bank.  Appeal  from  Superior  Court,  San 
Joaquin  County;  Frank  H.  Smith,  Judge. 

Action  by  the  Stockton  Automobile  Com- 
pany against  Eli  Confer  and  another.  From 
a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Budd  &  Thompson  (Buck  &  Middlecoff,  of 
counsel),  for  appellants.  C.  H.  Fairall  and 
A.  C  White,  for  respondents. 

HENSHAW,  J.  This  action  was  brought 
to  recover  damages  for  injury  occasioned  to 
an  automobile  belonging  to  plaintiff.  While 
driven  upon  the  streets  of  Stockton  at  night 
the  machine  struck  a  pile  of  bitumen  upon 
the  highway,  and  was  damaged.  The  board 
of  public  works  having  employed  a  contractor, 
John  Craven,  to  build  cross-walks  of  bitumen 
at  the  intersection  of  two  of  its  streets,  in 
the  performance  of  this  authorized  work  he 
had  placed  the  pile  struck  by  the  automobile. 
The  pile  was  about  2  feet  8  inches  in  height 
sloping  toward  its  sides,  and  extending  from 
the  curb  of  the  street  a  distance  of  about  16 
feet  toward  the  center,  and  about  the  same 
distance  lengthwise  of  the  street  The  street 
was  about  60  feet  wide.  The  defendant  Con- 
fer was  a  member  of  the  board  of  public 
works  which  awarded  the  contract  knew  of 
the  contract  and  was  at  the  same  time  super- 
intendent of  streets.  The  bitumen  had  re- 
mained in  the  street  for  several  days  before 
the  accident  The  accident  happened  about 
2  o'clock  a.  m.  of  January  10th.  The  court 
found  that  defendant  Ell  Confer  and  John 
Craven  had  notice  of  this  obstruction  for 
more  than  24  hours  before  the  happening  of 
the  accident,  and  that  notwithstanding  the 
notice  and  knowledge  of  the  existence  of  the 
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obstruction,  "the  deceased  John  Craven  and 
said  Eli  Confer  failed  to  make  any  sufficient 
provision  or  take  any  suitable  precaution  to 
protect  the  public  from  injury  therefrom." 
Judgment  upon  these  findings  passed  for  the 
plaintiff,  and  from  that  judgment,  and  from 
the  court's  order  denying  defendants'  motion 
for  a  new  trial,  this  appeal  is  prosecuted. 
The  appeal  Is  addressed  to  two  principal 
propositions:  First,  that  the  evidence  does 
not  support  the  finding  that  the  defendants 
failed  to  make  any  sufficient  provision,  or  to 
take  any  suitable  precaution,  to  guard  or 
protect  by  lights  or  signals,  or  in  any  other 
suitable  or  sufficient  manner,  the  obstruction 
of  which  they  had  notice;  and,  second,  that 
as  to  the  defendant  Eli  Confer  the  evidence 
does  not  support  the  finding  that  be  had  re- 
ceived notice  of  the  existence  of  the  obstruc- 
tion. 

Touching  the  first  proposition,  the  law  of 
the  matter  is  simple  and  well  settled.  An 
individual  who  erects  an  unlawful  obstruc- 
tion to  the  free  use  of  a  highway,  In  its  na- 
ture a  nuisance,  by  reason  of  his  wrongful 
act,  is  charged  in  law  as  an  Insurer  against 
accident  to  a  person  properly  traveling  the 
highway  and  meeting  injury  by  reason  of 
such  unlawful  obstruction.  Barry  v.  Terkild- 
sen,  72  Cal.  254,  13  Pac.  657,  1  Am.  St  Rep. 
55;  Colgrove  v.  Smith,  102  Cal.  220,  86  Pac. 
411,  27  L.  R.  A.  590;  Spence  v.  Schultz,  103 
Cal.  208,  37  Pac.  220 ;  15  Am.  &  Eng.  Ency.  of 
Law,  pp.  433,  434.  But  where  the  highway 
is  obstructed  under  license  and  by  authority, 
the  person  responsible  for  such  obstruction 
is  chargeable  only  with  ordinary  care  to  see 
that  such  obstruction  does  not  become  a 
cause  of  injury  to  any  person  lawfully  travel- 
ing the  highway.  If  the  work  upon  the  high- 
way Is  of  a  private  nature,  usually  the  per- 
son doing  the  work  and  the  owner  of  the 
property  are  liable.  In  some  cases,  not  neces- 
sary here  to  consider,  an  equal  liability  may 
be  cast  upon  the  municipality  or  municipal 
authorities.  In  the  case  at  bar  the  work 
was  public  work,  done  by  a  private  contract 
or,  under  contract  with  the  municipal  au- 
thorities. The  responsibility  of  the  con- 
tractor for  any  negligence  is  unquestioned. 
The  responsibility  of  the  street  superintend- 
ent (and  not  the  municipality)  is,  In  this  case, 
fixed  by  the  provisions  of  the  general  street 
law.  Vrooman  Act,  St  1885,  pp.  160,  161,  §ff 
22,  23.  That  act  provides  as  follows:  "If, 
in  consequence  of  any  graded  street  or  public 
highway  improved  under  the  provisions  of 
this  act  being  out  of  repair  and  in  condition 
to  endanger  persons  or  property  passing 
thereon,  any  person  while  carefully  using 
said  street  or  public  highway,  and  exercising 
ordinary  care  to  avoid  the  danger,  suffer 
damage  to  his  person  or  property,  through 
any  such  defect  therein,  no  recourse  for  dam- 
ages thus  suffered  shall  be  had  against  such 
city ;  but  if  such  defect  In  the  street  or  pub- 
lic highway  shall  have  existed  for  the  period 
of  twenty-four  hours  or  more  after  notice 


thereof  to  the  said  superintendent  of  streets, 
then  the  person  or  persons  on  whom  the  law 
may  have  imposed  the  obligations  to  repair 
such  defect  in  the  street  or  public  highway, 
and  also  the  officer  or  officers  through  whose 
official  negligence  such  defect  remains  unre- 
paired, shall  be  jointly  and  severally  liable 
to  the  party  injured  for  the  damage  sustain- 
ed ;  provided  that  said  superintendent  has  the 
authority  to  make  said  repairs,  under  the  di- 
rection of  the  city  council,  at  the  expense  of 
the  city." 

In  the  exercise  of  the  due  care  to  prevent 
injury  by  such  obstruction,  which  the  law 
thus  imposes  upon  the  contractor  and  .the 
superintendent  of  streets,  an  obligation  arises 
to  erect  guards  and  place  lights. v  When  erect- 
ed, the  sufficiency  of  these  barriers  or  lights 
or  other  warning  signals  is  a  question  of 
fact  for  the  Jury's  determination.  The  au- 
thorities are  so  numerous  upon  these  propo- 
sitions that  a  mere  citation  of  a  few  of  them 
is  sufficient:  15  Am.  &  Eng.  Ency.  of  Law, 
supra ;  5  Thompson  on  Neg.  i  5986  et  seq. ; 
Raymond  v.  Keseburg,  91  Wis.  194,  64  N.  W. 
861 ;  Weirs  v.  Jones,  80  Iowa,  351,  45  N.  W. 
883;  Campbell  v.  Fair  Haven,  54  Vt.  336; 
Walker  v.  Ann  Arbor,  111  Mich.  5,  69  N.  W. 
87;  Welsh  v.  Lansing,  111  Mich.  589,  70  N. 
W.  129;  Klatt  v.  Milwaukee,  53  Wis.  196,  10 
N.  W.  162,  40  Am.  Rep.  759;  Mills  v.  City  of 
Philadelphia,  187  Pa.  287,  40  AtL  821 ;  Can- 
fleld  v.  City  of  Newport  (Ky.)  73  S.  W.  788; 
Parker  v.  City  of  Cohoes,  10  Hun,  531,  af- 
firmed 74  N.  T.  610.  It  being  the  duty  of  the 
responsible  person  to  see  that  suitable  warn- 
ings are  erected  to  guard  the  public  against 
an  obstruction,  the  next  question  which  nat- 
urally arises  is  that  of  the  duty  imposed  by 
law  touching  the  maintenance  of  such  warn- 
ings when  erected.  Upon  this  subject  too, 
the  authorities  are  uniform.  The  rule  is 
stated  in  Raymond  v.  Keseburg,  supra,  as 
follows :  "The  true  rule  is  that  if  a  person, 
whose  duty  it  is  to  so  guard  all  obstructions 
lawfully  placed  in  a  public  street  as  to  pre- 
vent danger  to  persons  using  such  street  for 
travel  In  the  exercise  of  ordinary  care,  per- 
forms his  duty  in  that  regard,  by  the  use  of 
a  proper  light  or  otherwise,  and  the  guard, 
after  being  properly  placed,  is  removed  with- 
out fault  on  such  person's  part,  and  a  travel- 
er la  thereby  injured  before  sufficient  time 
has  elapsed  for  such  person,  in  the  exercise 
of  ordinary  care,  to  discover  such  removal 
and  remedy  it  then  he  is  not  liable."  To  the 
same  effect  are  Canfield  v.  City  of  Newport 
supra;  Dooley  v.  Town  of  Sullivan,  112  Ind. 
451,  14  N.  E.  566,  2  Am.  St  Rep.  209;  Do- 
herty  v.  Inhabitants  of  Waltham,  4  Gray 
(Mass.)  596;  Welsh  v.  Lansing,  supra;  Weirs 
v.  Jones,  supra ;  Klatt  v.  Milwaukee,  supra ; 
Parker  v.  City  of  Cohoes,  Bupra.  Of  course, 
if  a  suitable  warning  or  barrier  has  been 
erected  by  the  contractor  in  the  performance 
of  the  work,  It  relieves  the  city  or  other 
authority  from  the  necessity  of  taking  like 
precaution,  and  the  city  or  other  responsible 
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person  may  avail  Itself,  In  Its  defense  of  the 
barriers  or  lights  suitable  In  themselves  and 
properly  placed  by  the  author  of  the  danger. 
Walker  v.  Ann  Arbor,  111  Mich.  1,  69  N.  W. 
87. 

Under  these  well-settled  principles,  we 
come  to  the  consideration  of  the  evidence  In 
support  of  the  finding  of  the  court  that  the 
obstruction  was  not  guarded  or  protected  by 
lights  or  signals  or  In  any  other  suitable  or 
sufficient  manner.  It  appears  from  the  evi- 
dence that  the  contractor  Craven  had  been 
notified  to  place  lights  upon  the  pile.  Upon 
the  night  of  the  accident  witnesses  testified 
that  they  saw  a  light,  evidently  a  lantern, 
upon  the  pile.  The  light  was  seen  between 
half  past  5  and  6  o'clock.  It  was  a  single 
light,  located  about  the  middle  of  the  pile 
of  bitumen.  It  was  visible  for  nearly  a  block. 
The  light  was  seen  burning  by  one  of  the  wit- 
nesses as  late  as  half  past  9  or  10  o'clock, 
though  another  of  the  witnesses  testifies  that 
there  was  no  light  as  late  as  8  o'clock,  and 
at  the  time  of  the  accident  It  Is  In  evidence, 
without  conflict,  that  no  light  was  burning 
upon  the  pile.  It  appears,  further,  that  there 
was  an  electric  light  tower  with  three  elec- 
tric lights  upon  It  situated  In  the  street  about 
293  feet  north  of  the  pile  of  bitumen,  and 
this  light  burned  through  the  night  One  of 
plaintiff's  witnesses  testified  that  he  was 
at  the  scene  of  the  accident  a  few  minutes 
after  It  happened,  and  that  he  could  see  the 
pile  of  bitumen  from  across  the  street,  a  dis- 
tance of  about  60  feet  There  was  no  light 
upon  the  pile,  and  no  evidence  that  a  light 
had  been  there.  He  looked  for  a  light.  No 
traces  of  glass  or  evidences  of  a  lantern, 
broken  or  unbroken,  were  discovered. 

Upon  this  evidence  we  are  asked  to  hold 
that  the  finding  of  the  court  that  no  suitable 
or  sufficient  light  or  warning  had  been  erect- 
ed is  unsustalned  by  the  evidence.  But  this 
we  may  not  do.  It  is  not  apparent  as  appel- 
lant argues,  that  the  court  held  the  defend- 
ants to  the  duty  of  maintaining,  as  well  as 
providing,  suitable  lights  and  warnings.  As 
appellants  would  construe  the  finding,  It  Is 
to  the  effect  that  the  court  declared  that  suit- 
able lights  and  warnings  were  provided  and 
placed,  but  that  they  were  not  maintained, 
and  that  defendants  were  responsible  for  the 
failure  to  maintain  them.  But  such  Is  not 
the  finding.  The  finding  Is  that  suitable 
lights  and  warnings  were  not  placed,  and  to 
hold  that  this  finding  Is  unsupported  would 
necessitate  a  declaration,  as  matter  of  law, 
that  the  single  light  burning  upon  an  obstruc- 
tion 16  feet  square,  upon  a  street  60  feet 
In  width,  was  sufficient  as  a  warning  light 
Generally,  as  has  been  said,  the  question  of 
sufficiency  Is  one  of  fact  to  be  left  to  the 
jury  or  judge  as  the  trior  of  fact  and  It 
would  require  a  clear  case  to  justify  a  court 
in  holding  that  a  finding  as  to  the  insufficien- 
cy of  a  barricade,  light,  or  warning  was  not 
supported  by  the  evidence. 

It  Is  next  contended  that  the  only  notice 


sufficient  in  law  to  cast  liability  upon  the 
superintendent  of  streets  Is  an  actual  per- 
sonal notice,  and  that  such  notice  was  not 
given.  The  fact  Is  that  the  superintendent 
of  streets  was  not  notified  personally,  but  it 
was  proved  beyond  controversy  that  notice 
of  the  obstruction  and  of  the  lack  of  lights 
was  given  by  a  police  officer  of  the  city  and 
by  other  persons,  at  the  office  of  the  super- 
intendent of  streets,  to  T.  C.  Poole,  his  dep- 
uty. This  deputy  made  a  note  in  the  rec- 
ords of  his  office  of  the  fact,  and  Instructed 
an  employe  to  carry  word  to  Craven,  the 
contractor,  to  provide  lights.  Craven  was 
notified  upon  that  day  by  an  employe  of  the 
office.  There  was  thus  established  a  per- 
sonal notice,  delivered  at  the  office  of  the 
superintendent  of  streets  to  bis  deputy  in 
charge,  and  this  notice  was  acted  upon.  Of 
course,  if  the  notice  thus  given  was  sufficient 
the  superintendent  of  streets  was  responsible 
for  the  failure  of  Craven  to  erect  suitable 
warnings,  for  the  duty  to  do  so  was  equally 
Imperative  upon  each,  and  for  the  failure  of 
either  both  were  responsible.  It  may  be 
broadly  stated  that,  where  a  statute  or  con- 
tract requires  the  giving  of  notice,  and  there 
is  nothing  in  the  context  or  in  the  circum- 
stances of  the  case  to  show  that  any  other 
form  of  notice  was  intended,  personal  notice 
will  be  required.  21  Am.  &  Eng.  Ency.  of 
Law,  p.  53,  and  cases.  This  Is  true  because 
the  law  always  favors  a  personal  notice,  and 
countenances  substituted  and  constructive 
notices  as  matters  of  necessity  or  extreme 
expediency.  But  the  principle  is  not  that 
personal  notice  must  always  be  given,  but 
that  It  must  be  given  where,  from  the  nature 
of  the  statute  or  contract — from  the  nature 
of  the  case,  in  short— It  appears  that  no 
other  notice  Is  contemplated.  Thus  in  Wil- 
liams v.  Bergln,  108  Cal.  171,  41  Pac  287, 
this  court  had  under  consideration  the  provi- 
sions of  a  street  law  requiring  assessments, 
and  it  was  declared  that  upon  an  appeal  by 
the  contractor  to  the  supervisors  for  an  in- 
crease of  the  amount  of  the  Hen  upon  the 
owner's  property,  the  notice  to  the  owner  was 
in  the  nature  of  process  by  which  the  board 
of  supervisors  acquired  Jurisdiction  to  act  up- 
on the  appeal  and  change  the  assessment 
and  that  the  notice  given  must  be  the  notice 
required  by  the  statute,  and  It  was  held 
that  a  publication  requiring  "all  appellants" 
to  appear,  without  specifying  the  owners 
of  the  property,  or  the  defendants  against 
whom  the  appeal  was  taken,  was  Insufficient 
It  is  there  said  that  in  the  absence  of  any 
provision  in  the  statute  for  the  mode  of  giv- 
ing notice,  it  would  be  necessary  that  every 
person  who  might  be  affected  by  the  appeal 
should  receive  personal  notice  of  the  matter 
appealed  from.  And  this,  as  to  the  statute 
In  question,  would  be  a  perfectly  legitimate 
construction  within  the  rule  as  above  an- 
nounced. The  notice  In  that  case  being  In 
Its  nature  a  summons  for  the  determination 
of  a  matter  affecting  private  property  rights, 


Digitized  by 


CARE  v.  HOWELL. 


885 


la  all  such  cases  the  law  Is  zealous  that  the 
notice  conveyed  by  the  summons  should,  be 
personally  served,  and  permits  substituted 
service  by  publication  and  deposit  In  the  mail 
only  as  a  matter  of  necessity.  But  here 
everything  that  could  be  done  to  notify  the 
superintendent  was  done.  He  was  sought  at 
his  place  of  business  during  business  hours, 
and,  In  his  absence,  his  deputy  and  represen- 
tative was  notified.  If  such  notification, 
to  meet  the  circumstances  of  cases  such  as 
this,  be  held  Insufficient,  It  would  be  neces- 
sary merely  for  the  superintendent  of  streets 
to  immure  himself  In  his  private  office  dur- 
ing business  hours,  and  forever  escape  the 
liability  with  which  the  law  seeks  to  charge 
him  for  the  careless  or  negligent  performance 
of  his  duties.  Such  Is  an  unreasonable  con- 
struction of  the  law,  and  we  hold  that  this 
notice,  timely  made,  at  the  place  of  business 
of  the  public  official,  and  in  his  absence  to 
his  deputy  there  representing  him,  is  a  no- 
tice sufficient  under  the  provisions  of  the 
street  law. 

The  court  found  "that  said  bitumen  was 
placed  and  piled  upon  said  street  for  the  pur- 
pose of  making  said  cross-walks,  but  it  was 
not  necessary  to  place  or  pile  the  same  in 
the  manner  or  place  where  the  same  was 
piled,  and  that  the  placing  of  said  bitumen  in 
said  way  constituted  a  defect  and  an  unnec- 
essary obstruction  in  said  street."  Upon 
this  finding  appellant  argues  that  the  case 
is  one  where  the  employer  (here  the  superin- 
tendent of  streets)  is  not  liable,  when  the 
obstruction  or  defect  in  the  street  causing 
Injury  is  wholly  collateral  to  the  contract 
work,  not  a  necessary  consequence  of  it,  but 
entirely  the  result  of  the  negligent  or  wrong- 
ful act  of  the  contractor,  subcontractor,  or 
his  servants;  that  in  such  a  case  the  im- 
mediate author  of  the  injury  alone  is  liable. 
2  Dillon,  Mun.  Corp.  §  1029;  Bobbins  v.  Chi- 
cago City,  71  U.  8.  679,  18  L.  Ed.  427.  But 
notwithstanding  the  finding  of  the  court,  the 
case  does  not  fall  within  the  principle  to 
which  it  is  referred.  If  no  notice  bad  been 
conveyed  to  the  superintendent  of  streets, 
an  argument  might  be  based  upon  the  prop- 
osition that  the  character  of  the  work  done 
was  not  Inherently  such,  as  to  cause  an  ob- 
struction or  nuisance  in  the  street,  and  that 
he  would  not  be  chargeable  therefor  because 
such  an  obstruction  was  created  by  the  neg- 
ligence of  the  contractor  as  an  Incident  to, 
and  not  as  a  necessary  part  of,  the  task  to 
be  performed.  But  the  foundation  of  the 
action  In  this  case  Is  that  the  superintendent 
of  streets,  after  knowledge  that  the  contract- 
or was  thus  obstructing  the  street  (whether 
rightfully  or  wrongfully,  necessarily  or  In- 
cidentally, It  matters  not),  failed  to  see  that 
proper  precautions  were  taken  to  abate  the 
obstruction,  or  to  warn  the  public  of  the 
danger  of  its  presence. 


The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  LORIGAN,  J.;  SHAW,  J.; 
SLOSS,  J.;  ANGELLOTTI,  J. 


GABR  v.  HOWELL.    (L.  A.  2,058.) 

(Supreme  Court  of  California.   Oct.  10,  1908. 
Rehearing  Denied  Nov.  9,  1908.) 

1.  Specific  Performance  (8  29*)— Contracts 
for  Sale  of  Real  Estate— Description— 
Sufficiency. 

An  agreement  for  the  sale  of  real  estate  de- 
scribed the  same  aa  "66x155  feet  to  an  alley, 
on  the  east  side  of  Broadway  between  Sixth  and 
Seventh  streets"  in  a  city  named,  "and  *  •  » 
being  a  Dart  of  lot  7  in  block  17,  Ord's  survey." 
Parol  evidence  showed  that  the  vendor  intended 
to  sell,  and  the  purchaser  intended  to  buy,  a 
certain  lot,  which  was  the  only  property  that 
could  answer  the  description.  Held,  that  the 
agreement  and  the  parol  evidence  sufficiently 
identified  the  property  to  authorize  specific  per- 
formance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §8  73-74;   Dec.  Dig.  8 

2.  Specific  Performance  (g  28*)— Contracts 
— Certainty. 

A  contract  for  the  sale  of  real  estate  stip- 
ulated for  a  cash  payment,  and  for  the  delivery 
of  a  purchase-money  mortgage  to  secure  the 
payment  of  notes  for  the  balance  of  the  price. 
The  contract  definitely  fixed  the  amount  of  the 
notes,  the  rate  of  interest  they  were  to  bear,  the 
time  they  were  to  run.  and  the  rebate  to  be  al- 
lowed for  payment  of  mortgage  taxes  by  the 
mortgagor.  Held,  that  the  agreement  sufficient- 
ly stated  the  terms  of  the  mortgage  to  authorize 
specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  8.8  61-68;  Dec.  Dig.  8 

3.  Vendor  and  Purchaser  (8  25*)— Contract 
—Execution— Delivery— "Delivered.  '  * 

A  broker,  empowered  to  negotiate  a  sale  of 
real  estate,  but  not  to  execute  a  contract  of  sale, 
procured  a  purchaser,  prepared  a  contract  in  du- 
plicate, which  the  purchaser  signed,  and  sent 
the  duplicates  to  the  owner,  with  the  request  to 
sign  both  contracts  and  return  one  for  the  pur- 
chaser. The  owner  signed  both  contracts,  kept 
one,  retained  the  money  accompanying  it,  and 
returned  the  other  contract  to  the  broker.  Held, 
that  the  contract  was  executed  and  delivered 
within  the  principle  established  as  to  a  grant, 
by  Civ.  Code,  8  1059,  declaring  that  a  grant 
shall  be  deemed  constructively  delivered,  where 
the  instrument  is  delivered  for  the  benefit  of  the 
grantee,  etc. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  8  25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1958-1970;  vol.  8,  p.  7632.] 

4.  Vendor  and  Purchaser  (8  32*)— Validity 
—Fraud— Evidence. 

Evidence  held  to  warrant  a  finding  that  a 
contract  for  the  sale  of  real  estate  was  not  pro- 
cured by  the  fraud  of  the  purchaser  or  the  bro- 
ker procuring  him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  86  38-60;   Dec.  Dig.  % 


•For  other  cases  see  lame  topic  and  McUon  NUMBER  In  Dec.  ft  Am.  Dlg».  1907  to  date,  ft  Reporter  Indcxea 
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5.  Specific  Pebfobhancx  (I  92*)— Perform- 
ance—Delay— Tncx  of  Essence  of  Con- 
tract. 

Where  time  was 'not  of  the  essence  of  a  con- 
tract for  the  sale  of  real  estate,  a  delay  by  the 
purchaser,  caused  by  a  desire  to  ascertain 
whether  the  owner  or  adjoining  premises,  who 
had  taken  possession  of  a  strip  of  the  lot  purchas- 
ed, intended  to  claim  the  strip,  or  would  yield 
possession  on  demand,  did  not  put  the  purchaser 
in  default,  and  he  could  obtain  specific  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  g  242;  Dec.  Dig.  §  92.*] 

6.  Judgment  (§  570*)— Res  Judicata— Judg- 
ment of  Dismissal— Effect. 

A  judgment  of  the  federal  court,  dismissing 
an  action  removed  to  it,  rendered  on  plaintiff 
voluntarily  asking  for  the  dismissal,  while  a 
demurrer  to  the  complaint  was  pending  and  un- 
decided, is  not  a  bar  to  a  subsequent  suit  in  any 
court  on  the  same  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1030;  Dec.  Dig.  |  570.*) 

7.  Specific  Performance  (§  120*)— Evidence 
—Admissibility. 

Where,  in  an  action  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  real  es- 
tate, defendant  claimed  that  the  contract  had 
been  procured  by  the  fraud  of  her  agent  and 
the  purchaser,  and  it  was  not  disputed  that  the 
agent  had  not  actually  delivered  the  contract  to 
the  purchaser,  evidence  of  the  prices  offered  to 
the  agent  by  others  offering  to  buy  the  prem- 
ises after  the  duplicate  contracts  of  sale,  signed 
by  the  purchaser,  had  been  forwarded  by  the 
agent  to  the  owner  for  her  signature,  was  im- 
material on  the  issue  of  the  delivery  of  the  con- 
tract to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  120.*] 

8.  Specific  Pebfobmanoe  (8  120*)— Evidence 
—Admissibility. 

Where,  in  an  action  for  the  specific  per- 
formance of  a  contract  for  the.  sale  of  real  es- 
tate, executed  by  a  purchaser  procured  by  a 
broker  employed  by  the  owner,  the  owner  claim- 
ed that  the  contract  was  obtained  by  the  fraud 
of  the  purchaser  and  broker,  evidence  whether 
others,  offering  to  buy  the  premises  after  the 
duplicate  contracts  signed  by  the  purchaser  had 
been  forwarded  to  the  owner  for  her  signature, 
were  authorized  by  proposed  purchasers,  able 
and  willing  to  buy,  was  irrelevant,  the  broker 
not  having  been  informed  as  to  the  proposed 
purchasers. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  120.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Walter  Bordwell,  Judge. 

Action  by  J.  E.  Can-  against  R.  H.  Howell, 
administrator  with  will  annexed  of  Leila 
Bonner  Dwyer,  deceased.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Geo.  J.  Leowy,  Hunsaker  &  Brltt,  and  Val- 
entine &  Newby,  for  appellant  Barker  & 
Bowen,  Gray,  Barker  &  Bowen,  and  J.  S. 
Chipman,  for  respondent 

SHAW,  J.  This  Is  an  action  to  enforce 
specific  performance  of  an  agreement  for  the 
sale  of  real  estate,  alleged  to  have  been  ex- 
ecuted to  the  plaintiff  by  Leila  Bonner  Dwy- 
er in  her  lifetime.    The  defendant  appeals 


from  the  judgment  In  favor  of  plaintiff,  and 
from  an  order  denying  her  motion  for  a  new 
trial. 

The  first  point  argued  is  that  the  agree- 
ment In  question  is  so  uncertain,  both  In  the 
description  of  the  property  agreed  to  be  con- 
veyed, and  in  regard  to  the  terms  of  the 
mortgage  to  be  given  for  the  unpaid  pur- 
chase money,  that  it  is  not  susceptible  of 
specific  performance.  The  agreement  la  as 
follows:  "Los  Angeles,  CaL,  March  4,  1905. 
Received  of  J.  E.  Carr  the  sum  of  one  thou- 
sand dollars  ($1,000)  as  a  deposit  and  part 
payment  on  56x155  feet  to  an  alley,  on  the 
east  side  of  Broadway  between  Sixth  and 
Seventh  streets,  in  the  city  of  Los  Angeles, 
CaL,  and  being  a  part  of  lot  seven  (7)  in 
block  17,  Ord's  survey,  which  I  this  day 
agree  to  sell  and  the  said  Carr  agrees  to  buy, 
at  the  purchase  price  of  one  hundred  thou- 
sand dollars,  subject  to  a  three  year  lease 
containing  a  cancellation  clause  In  case  of 
sale  of  said  property  by  me.  On  or  before 
May  13,  1905,  I  agree  to  furnish  said  Carr  a 
certificate  of  title  by  the  Title  Insurance  & 
Trust  Co.,  of  Los  Angeles,  and  upon  the  de- 
livery of  said  certificate  of  title  and  my  deed 
conveying  to  said  Carr  said  property  free 
and  clear  of  all  Incumbrances,  the  said  Carr 
on  or  before  said  date  of  May  13, 1905,  simul- 
taneously with  the  delivery  of  said  deed  and 
certificate  of  title,  Is  to  make  me  a  further 
cash  payment  of  nine  thousand  dollars  ($9,- 
000)  and  la  to  execute  and  deliver  to  me  a 
purchase-money  mortgage  back  on  said  prop- 
erty securing  the  payment  of  six  notes  In 
the  sum  of  fifteen  thousand  dollars  ($15,000) 
each,  due  on  or  before  one,  two,  three,  four, 
five  and  six  years,  with  interest  at  the  rate 
of  nine  per  cent  per  annum,  payable  annual- 
ly, with  an  agreement  back  from  me  to  rebate 
three  per  cent  per  annum  of  said  Interest  if 
held  harmless  on  all  mortgage  taxes.  Upon 
the  consummation  of  this  contract  said  Carr 
hereby  agrees  to  pay  Wesley  Clark  and  W.  I. 
Holllngsworth  a  commission  of  twenty-five 
hundred  dollars  ($2,500).  [Signed]  Leila 
Bonner  Dwyer.  J.  E.  Carr."  This  agree- 
ment reasonably  Interpreted,  describes  a  lot 
56  feet  wide  and  155  feet  long,  with  side  and 
end  lines  parallel,  and  abutting  on  Broadway 
street  but  It  does  not  clearly  show  whether 
It  Is  the  side  or  end  lines  that  abut  on  the 
street,  nor  does  It  show  in  what  part  of  lot 
7,  block  17,  It  is  situated.  It  is  conceded  that 
without  aid  from  extrinsic  facts,  the  contract 
Is  too  uncertain  In  these  particulars  to  be 
capable  of  specific  performance.  The  appel- 
lant relies  upon  the  rule  stated  In  Marrlner 
v.  Dennlson,  78  CaL  207,  20  Pac  389.  that 
"parol  evidence  cannot  be  heard  to  furnish  a 
description.  The  only  purposes  for  which 
such  evidence  can  be  heard  Is  to  apply  the 
description  to  the  subject-matter" — and  In 
Van  Slyke  v.  Broadway  Co.,  115  CaL  646, 
47  Pac.  690,  928,  that  "parol  evidence  Is  lnad- 
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misslble  for  the  purpose  of  altering  the  legal 
operation  of  an  Instrument  by  evidence  of 
an  intention  to  an  effect  which  is  not  ex- 
pressed in  the  Instrument"  The  case  of 
Marriner  v.  Dennison,  supra,  however,  also 
declares  that  "the  rule  as  to  the  particularity 
of  description  required  In  executory  contracts 
to  convey  is  extremely  liberal  in  favor  of 
their  sufficiency."  The  plaintiff  in  the  case 
endeavored  to  make  the  description  in  the 
contract  sufficient  by  setting  forth  at  length 
a  correct  and  complete  description  of  the  lot, 
which  it  is  alleged  the  parties  intended 
should  be  described  in  the  contract,  and  al- 
leged that  Leila  Bonner  Dwyer  at  that  time 
owned  the  particular  tract  of  land  described, 
and  that  the  said  parcel  was  the  only  parcel 
of  land  she  then  owned  situated  in  said  lot 
7  of  block  17  of  Ord's  survey,  or  on  the  east 
side  of  Broadway  between  Sixth  and  Seventh 
streets  in  the  city  of  Los  Angeles.  With  the 
aid  of  these  extrinsic  facts,  which  were  fully 
proven  by  the  evidence,  and  found  by  the 
court  to  exist,  the  plaintiff  claims  that  the 
contract  was  sufficiently  certain. 

The  authorities  fully  sustain  this  view.  In 
Hurley  v.  Brown,  98  Mass.  545,  96  Am.  Dec. 
671,  the  agreement  declared  that  the  vendor 
agreed  to  sell  "a  house  and  lot  of  land  sit- 
uated on  Amity  street,  Lynn,  Mass."  It 
was  contended  that  this  description  was  too 
uncertain  to  admit  of  specific  performance. 
Regarding  this,  the  court  said:  "The  pre- 
sumption is  strong  that  a  description,  which 
actually  corresponds  with  an  estate  owned 
by  the  contracting  party,  Is  Intended  to  apply 
to  that  particular  estate,  although  couched 
In  such  general  terms  as  to  agree  equally 
well  with  another  estate  which  he  does  not 
own.  *  *  *  If  the  party  who  enters  into 
the  agreement  In  fact  owns  a  parcel  answer- 
ing the  description,  and  only  one  such,  that 
must  be  regarded  as  the  one  to  which  the 
description  refers.  With  the  aid  of  this 
presumption  the  words  *a  house  and  lot,*  on  a 
street  where  the  party  who  uses  the  language 
owns  only  one  estate,  are  as  definite  and  pre- 
cise as  'my  house  and  lot*  would  be — a 
description  the  sufficiency  of  which  has  been 
placed  beyond  doubt  by  very  numerous  au- 
thorities." In  this  case  it  was  further  stat- 
ed that  the  fact  that  the  vendor  could  law- 
fully make  an  agreement  to  sell  land  which 
he  did  not  own  did  not  prevent  the  applica- 
tion of  the  rule.  This  case  was  followed  in 
the  case  of  Mead  v.  Parker,  115  Mass.  413, 
15  Am  Rep.  110,  where  a  similar  description 
was  employed  under  similar  circumstances. 
It  may  be  conceded  that  the  decisions  are  not 
•entirely  harmonious  with  respect  to  contracts 
-of  this  vague  character,  but  in  our  own  state 
we  have  followed  the  rule  of  Hurley  v. 
Brown,  supra.  In  Preble  v.  Abrahams,  88 
Cal.  246,  26  Pac  99,  22  Am.  SL  Rep.  801, 
Preble  and  Young  agreed  to  sell  to  Abrahams 
"forty  acres  of  the  eighty-acre  tract  at 
Biggs."  There  was  nothing  else  In  the  agree- 
ment which  served  to  identify  the  property 


intended  to  be  sold.  It  was  shown  by  the 
evidence,  however,  that  Preble  and  Toung 
owned  a  certain  specifically  described  80- 
acre  tract  at  Biggs ;  that  they  simultaneous- 
ly contracted  to  convey  the  western  half 
thereof  to  another  party,  and  the  eastern  half 
thereof  to  the  defendant,  the  two  contracts 
being  made  with  knowledge  of  all  the  parties 
concerned.  In  respect  of  this  evidence  as 
applied  to  the  contract,  the  court  said:  "The 
evidence  clearly  shows  that  the  parties  per- 
fectly understood  that  the  sale  and  purchase 
was  not  of  an  undivided  interest  of  40  acres 
in  a  tract  of  80  acres,  but  of  40  acres  in  sev- 
eralty. *  *  •  Nothing  is  made  more  clear 
by  the  evidence  than  that  Mrs.  Biggs  [the 
other  party],  with  the  full  knowledge  of  all 
the  parties,  purchased  the  40  acres  of  said 
80-acre  tract  upon  which  the  improvements 
were  located.  This  is  clearly  specified  in  the 
written  agreement  between  her  and  the  plain- 
tiffs. They  agreed  to  sell  her  40  acres,  in- 
cluding the  buildings  and  orchards  on  the  40 
acres,  to  be  taken  by  her  where  the  houses 
and  barns  and  orchards  were  at  that  time, 
and  the  same  place  on  which  Mr.  Biggs,  Jr., 
and  his  family  were  residing.  This  and  the 
agreement  to  sell  to  the  defendant  were  con- 
temporaneous. The  defendant,  if  he  agreed 
to  purchase  anything,  agreed  to  purchase 
the  40  acres  remaining  after  the  40  acres  pur- 
chased by  Mrs.  Biggs  had  been  segregated 
from  said  80-acre  tract."  This  case  has  been 
cited  and  approved  in  Towle  v.  Carmelo,  etc., 
Co.,  99  Cal.  398,  33  Pac.  1126,  Higgins  v. 
Hanson,  126  Oal.  469,  58  Pac.  907,  77  Am. 
St  Rep.  192,  and  Brewer  v.  Horst  etc.,  Co., 
127  Cal.  647,  60  Pac.  418,  50  L.  R.  A.  240. 
The  case  of  Towle  v.  Carmelo,  etc.,  Company 
also  approves  the  case  of  Mead  v.  Parker, 
supra.  Bacon  v.  Leslie,  50  Kan.  494,  31  Pac. 
1068,  34  Am.  St.  Rep.  134,  is  a  similar  case. 
There  the  description  of  the  land  was  as  fol- 
lows: of  sec.  7-23-7,  and  all  of  sec. 
18-23-7,  In  Sycamore  township,  Butler  coun- 
ty, Kansas."  To  aid  this  description,  it  was 
alleged  and  proven  that  the  defendant  at  the 
time  actually  owned  the  south  half  of  sec- 
tion 7,  and  that  at  that  date  he  did  not  own 
any  other  land  in  that  section.  Following 
Hurley  v.  Brown  and  Mead  v.  Parker,  the 
court  held  that  this  description,  aided  by  the 
extrinsic  circumstances  mentioned,  sufficient- 
ly identified  the  property  intended  to  be  sold, 
and  enforced  specific  performance  accord- 
ingly. 

The  case  at  bar  falls  within  these  rules. 
Mrs.  Dwyer  owned  no  other  property  which 
could  have  answered  the  description  given 
in  the  contract  The  property  which  she  did 
own  fully  answered  that  description,  and  it 
would  not  be  presumed  that  she  Intended  to 
sell  and  convey  property  which  she  did  not 
then  own.  Therefore,  for  the  purposes  of 
specific  performance,  as  that  remedy  is  ap- 
plied In  this  state,  the  description  is  suffi- 
cient It  may  be  further  suggested  that  the 
agreement  further  identifies  the  property  in- 
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tended  to  be  conveyed  by  stating  that  It  was 
subject  to  a  three-year  lease,  containing  a 
cancellation  clause  In  case  of  a  sale  of  the 
property  by  Mrs.  Dwyer,  the  vendor.  There 
was  some  Indirect  proof  that  the  property 
described  In  the  complaint  was  covered  by 
such  a  lease,  but  the  fact  was  not  alleged  In 
the  complaint  as  a  matter  to  be  referred  to  In 
aid  of  the  description. 

In  regard  to  the  terms  of  the  mortgage  to 
be  given  by  the  purchaser,  it  Is  claimed  that 
the  agreement  does  not  state  what  conve- 
nants  It  was  to  contain.  The  contract  defi- 
nitely fixed  the  amount  of  the  respective 
notes,  the  rate  of  Interest  they  were  to  bear, 
the  time  they  were  to  run,  and  the  rebate  to 
be  allowed  for  payment  of  mortgage  taxes 
by  the  mortgagor.  The  notes  and  mortgage 
were  required  to  be  executed  simultaneously 
with  the  delivery  of  the  deed,  and  thus  their 
proper  dates  were  fixed.  The  fact  that  mort- 
gages sometimes,  or  even  usually,  contain 
other  terms  and  covenants  than  those  here 
prescribed  does  not  render  'the  contract  un- 
certain. It  merely  relieves  the  mortgagor 
from  the  necessity  of  Inserting  any  cove- 
nants which  the  contract  did  not  specify. 
There  was  no  uncertainty  In  the  terms  and 
covenants  specified  in  the  contract,  and  the 
subsequent  proceedings  showed  that  the  par- 
ties had  no  substantial  difficulty  In  com- 
plying with  the  agreement  in  this  respect. 

It  is  next  contended  that' the  evidence  fails 
to  show  that  the  contract  which  the  plain- 
tiff seeks  to  have  specifically  performed,  was 
ever  executed,  and  the  particular  In  which 
it  is  claimed  there  was  a  failure  of  proof  is 
that  there  was  no  evidence  of  an  actual  de- 
livery to  the  vendee.  The  evidence  shows 
the  following  circumstances  with  relation 
to  a  delivery:  Mrs.  Dwyer,  the  vendor,  re- 
sided In  the  city  of  New  Orleans.  Carr,  the 
vendee,  resided  in  Los  Angeles,  where  the 
property  was  .situated.  Mr.  Wesley  Clark, 
a  real  estate  broker  In  Los  Angeles,  was  the 
local  agent  of  Mrs.  Dwyer,  empowered  to 
negotiate  for  the  sale  of  her  real  estate  in 
her  behalf,  but  not  authorized  to  execute  a 
contract  of  sale.  One  Hoi  lings  worth,  who 
was  acting  as  the  agent  for  Carr,  wrote  to 
Mrs.  Dwyer  in  New  Orleans,  asking  her 
terms  for  the  sale  of  the  property  in  ques- 
tion. She  answered  that  Mr.  Clark  was  her 
agent  in  Los  Angeles,  and  referred  Mr.  Hol- 
lingsworth  to  Clark  for  further  negotiations. 
Thereupon,  after  some  talk  between  them  as 
to  price,  the  agents  agreed  that  Carr  would 
give  $100,000  for  the  property  upon  the  terms 
mentioned  In  the  written  contract  sued  on. 
The  contract  was  thereupon  drawn  In  du- 
plicate by  Mr.  Clark  and  given  to  Hollings- 
worth  to  procure  the  signatures  of  Carr  to 
each  copy  thereof.  This  Holllngsworth  did, 
and  returned  the  same  to  Clark,  to  be  trans- 
mitted to  New  Orleans  for  the  signatures  of 
Mrs.  Dwyer.  Thereupon  Clark  sent  a  let- 
ter to  Mrs.  Dwyer,  Inclosing  the  two  dupli- 
cate contracts,  and  containing  the  following 


statements:  "I  herewith  Inclose  you  con- 
tracts of  sale  with  a  check  of  one  thousand 
dollars  ($1,000)  as  a  deposit  on  said  con- 
tract Sign  both  contracts,  and  let  me  have 
one  back  for  Mr.  Carr,  and  also  send  me  the 
certificate  of  title  which  you  have  by  the 
Title  Insurance  &  Trust  Co.  on  this  property, 
which  I  will  have  continued  to  date,  and  be 
ready  to  close  the  deal  so  soon  as  Mr.  Carr  Is 
ready.  Mr.  Carr  Is  putting  up  a  block,  and 
for  that  reason  he  is  a  little  shy  on  ready 
cash,  but  he  says  that  he  thinks  he  will  have 
some  money  within  a  very  short  time,  and  so 
soon  as  he  does,  he  will  notify  me  and  close 
the  deal  up  at  once,  without  waiting  to  the 
time  limit  stated  In  the  contract"  These 
papers  were  received  by  Mrs.  Dwyer  at  New 
Orleans,  and,  after  consulting  with  her  at- 
torney there,  she  signed  each  copy,  retained 
one  of  them,  and  also  the  check  for  $1,000, 
and  delivered  the  other  to  her  attorney.  Hill, 
who  by  her  direction  thereupon  sent  it  to  Mr. 
Clark  with  the  following  letter  from  Hill  to 
Clark  In  Los  Angeles:  "Tour  letter  and 
agreement  signed  by  Mr.  J.  E.  Carr,  of  date 
March  4th,  came  duly  to  hand.  Mrs.  Dwyer 
signed  this  morning,  and  requests  me  to  for- 
ward the  agreement  to  you,  also  the  certifi- 
cate of  title,  which  you  require.  What  is 
the  meaning  of  the  9  per  cent  and  the  clause 
about  mortgage  taxes?  We  do  not  under- 
stand it,  but  sign,  nevertheless,  as  you  seem 
to  approve  It.  Is  there  any  custom,  in  sales 
with  notes  secured  by  mortgages,  for  the  pur- 
chaser to  transfer  insurance  policies  to  cov- 
er the  deferred  payments?  If  so,  we  should 
like  to  get  such  security  in  this  case."  Im- 
mediately upon  receipt  of  this  signed  con- 
tract Clark  informed  Carr  that  he  had  the 
contract  and  was  ready  to  close  the  deal  as 
soon  as  Carr  could  perform  his  part  of  the 
contract  Holllngsworth  appeared,  and  ask- 
ed Clark  for  the  contract  as  did  also  Mr. 
Barker,  the  attorney  who  was  acting  for 
Carr  in  the  matter.  Clark  declined  to  give 
them  the  contract  but  did  give  them  a  copy 
thereof,  and  informed  them  that  he  wanted 
to  close  up  the  transaction  immediately. 
Carr  notified  Clark  that  he  was  ready  to 
close  the  deal,  and  Clark  thereupon  prepared 
a  deed  to  be  executed  by  Mrs.  Dwyer,  and 
the  form  of  notes  and  mortgage  to  be  execut- 
ed by  Carr,  and  forwarded  the  deed  to  Mrs. 
Dwyer  for  execution,  and  the  notes  and 
mortgage  for  the  approval  of  her  attorney. 
Mrs.  Dwyer  executed  the  deed  as  request- 
ed, and  In  about  two  weeks  from  the  date 
of  the  contract  sent  the  deed  with  the  notes 
and  mortgage  to  a  bank  in  Los  Angeles,  to 
be  delivered  when  directed  by  Mr.  Clark. 
Some  negotiations  ensued,  owing,  it  appears, 
to  the  fact  that  Clark  suspected  that  Hol- 
llngsworth was  interested  In  the  purchase, 
and  was  unwilling  to  close  the  deal  unless 
he  had  a  larger  share  of  the  commission 
than  that  specified  In  the  contract  It  was 
not  contended,  however,  at  any  time  by 
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Clark,  nor  by  Mrs.  Dwyer,  that  the  agree- 
ment was  not  folly  executed.  Clark  finally 
became  satisfied  that  his  suspicion  that  Hol- 
lings worth  had  an  Interest  was  groundless, 
and  demanded  the  Immediate  carrying  out 
of  the  contract,  notifying  Carr  that  unless 
this  was  done  by  2  o'clock  of  April  26th,  be 
would  direct  that  the  papers  be  returned  by 
the  bank  to  New  Orleans.  It  will  be  observ- 
ed that  time  was  not  of  the  essence  of  the 
contract,  and  that  by  Its  terms  the  parties 
could  offer  to  perform  on  or  before  May  13, 
1905.  A  few  minutes  after  the  time  speci- 
fied by  Clark  in  his  notice,  Carr  expressly 
waived  all  the  objections  he  had  previously 
made  to  the  title,  and  offered  to  perform 
the  contract,  tendering  the  money  and  the 
duly  executed  notes  and  mortgage,  but  the 
offer  was  refused. 

Upon  these  facts  the  court  found  that  the 
contract  sued  on  was  duly  executed.  It  Is 
contended  that  this  could  not  have  been  so 
unless  there  had  been  an  actual  delivery  of 
the  paper  to  the  vendee,  Mr.  Carr.  This, 
however,  is  not  necessary  in  all  cases.  Civ. 
Code,  8  1059,  provides  that  "though  a  grant 
be  not  actually  delivered  Into  the  possession 
of  the  grantee,  It  is  yet  to  be  deemed  con- 
structively delivered  In  the  following  cases: 
(1)  Where  the  Instrument  is,  by  the  agree- 
ment of  the  parties  at  the  time  of  execution, 
understood  to  be  delivered,  and  under  such 
circumstances  that  the  grantee  is  entitled  to 
Immediate  delivery;  or  (2)  where  It  is  de- 
livered to  a  stranger  for  the  benefit  of  the 
grantee,  and  his  assent  Is  shown,  or  may  be 
presumed."  While  this  section  relates  by 
its  terms  to  a  grant,  we  think  the  principles 
therein  laid  down  are  equally  applicable  to 
any  contract  The  force  and  effect  of  the 
evidence,  and  the  Inferences  to  be  reasonably 
drawn  therefrom  were  for  the  consideration 
of  the  court  below.  The  letter  which  Clark 
wrote  to  Mrs.  Dwyer,  Inclosing  the  duplicate 
copy  of  the  contract  signed  by  Carr,  contain- 
ed a  request  that  she  should  sign  both  can- 
tracts  and  let  Clark  have  one  back  "for  Mr. 
Carr."  Evidently  the  court  below  construed 
this  to  mean  that  the  contract  was  to  be  re- 
turned to  Mr  Clark  to  be  beld  by  him,  not  as 
her  agent,  but  as  the  agent  of  Mr.  Carr,  the 
vendee.  Under  the  circumstances  of  the  case 
it  cannot  be  contended  that  it  would  not  rea- 
sonably bear  this  construction.  In  pursuance 
of  this  request  Mrs.  Dwyer  signed  the  two 
agreements,  kept  one,  retained  the  money  ac- 
companying tbe  same,  and  returned  the  oth- 
er agreement  to  Clark.  The  natural  infer- 
ence would  be  that  she  returned  it  to  Mr. 
Clark  for  Mr.  Carr,  as  the  letter  requested. 
Nothing  In  her  conduct,  until  after,  the  final 
tender  by  Mr.  Carr,  evinced  any  belief  or 
contention  on  her  part  that  the  contract  was 
not  executed.  On  the  contrary,  it  Is  all  con- 
sistent with  the  theory  that  she  considered 
the  matter  of  the  contract  a  completed  trans- 
action, and  was  desirous  only  of  a  full  per- 
formance of  Its  terms.   Although  Clark  was 


Mrs.  Dwyer's  own  agent,  she  could,  neverthe- 
less, make  him  the  custodian  of  the  contract 
for  the  benefit  of  Carr;  and,  If  she  did  so, 
and  delivered  the  contract  to  Clark  for  Carr, 
as  the  evidence  tended  to  show,  and  as  the 
court  manifestly  believed  she  did,  It  was  a 
sufficient  delivery  to  complete  Its  execution 
as  a  subsisting  contract.  There  was  reason 
to  believe  from  the  evidence  that  Clark  chose 
to  retain  possession  of  the  agreement  because 
of  his  suspicions  that  Holllngsworth  was  to 
have  an  Interest  In  the  purchase,  and  as  a 
means  of  obtaining  for  himself  a  larger 
share  of  the  commission,  and  not  because  of 
any  notion  that  the  agreement  would  not  be 
fully  executed  unless  he  should  deliver  it  to 
Carr  or  to  Carr's  agent.  The  evidence  sus- 
tains the  finding  that  the  contract  was  de- 
livered. 

The  next  contention  Is  that  the  contract 
was  obtained  by  fraud,  and  that  the  price 
agreed  on  for  the  property  was  inadequate, 
and  that  for  these  reasons  performance 
should  have  been  refused.  From  what  has 
been  said  It  will  be  seen  that  the  negotiations' 
on  behalf  of  Mrs.  Dwyer  were  conducted  by 
Clark  as  her  agent  He  was  a  real  estate 
broker  who  had  been  doing  an  extensive 
business  as  such  in  Los  Angeles  for  many 
years  prior  to  this  transaction.  It  would  be 
presumed  that  he  acted  in  good  faith,  was 
true  to  his  trust  and  that  the  vendee  was 
not  aware  of  any  evil  design  on  his  part  to- 
ward his  principal,  unless  such  design  or 
circumstances  Indicating  It  were  made  appar- 
ent to  the  vendee.  The  court  below,  after 
what  appears  to  have  been  a  very  fair  and 
patient  bearing  on  the  subject,  found  in  fa- 
vor of  the  plaintiff.  The  evidence  is  volumi- 
nous, and  it  Is  useless  to  discuss  it  at  length. 
It  may  be  said  that  while  there  were  some 
circumstances  which  might  raise  a  suspicion 
that  there  was  collusion  between  Clark  and 
Holllngsworth,  with  the  intent  to  Induce  Mrs. 
Dwyer  to  sell  for  the  sake  of  the  commis- 
sions to  be  divided  between  them,  they  were 
by  no  means  of  such  controlling  significance 
as  to  require  a  finding  to  that  effect  much 
less  to  justify  this  court  in  overturning  the 
decision  of  the  trial  court  on  the  subject. 
Nor  was  there  sufficient  evidence  of  false 
representations  by  Holllngsworth,  either  to 
Clark  or  to  Mrs.  Dwyer,  to  require  a  find- 
ing that  the  contract  was  fraudulently  ob- 
tained by  him  for  Carr.  There  is  some  evi- 
dence that  tbe  property  was  worth  more 
than  the  price  named,  and  there  was  also 
evidence  that  it  was  worth  less.  The  fact 
appears  to  be  that  prices  of  land  in  that 
vicinity  were  rising  at  that  time,  and  that 
It  was  difficult,  at  the  time  of  the  trial,  to 
ascertain  the  precise  time  at  which  they 
reached  the  values  at  which  this  sale  was 
made.  It  is  also  shown  that  the  market 
value  of  this  lot,  In  common  with  real  es- 
tate generally  in  Los  Angeles,  subsequently 
increased  rapidly  and  materially,  and  it  is 
evident  that  at  the  time  the  contract  was 
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made,  no  person  could  foresee  how  long  this 
upward  movement  of  prices  would  continue, 
or  how  far  it  would  go.  The  evidence  shows 
that  this  sale  was  for  a  higher  price  per  foot 
than  any  sale  of  property  in  that  vicinity 
previously  made.  Under  these  circumstan- 
ces, the  claim  that  the  sale  was  necessarily 
unfair  because  of  inadequacy  of  considera- 
tion cannot  be  sustained.  Possibly  the  evi- 
dence would  have  been  sufficient  to  have  sus- 
tained a  finding  of  fraud  and  unfairness,  if 
such  finding  had  been  made,  but  it  is  clear- 
ly Insufficient  to  Justify  us  in  setting  aside 
a  finding  that  there  was  no  fraud  or  unfair- 
ness. 

The  plaintiff*  was  not  in  default  by  reason 
of  his  refusal  to  comply  with  the  contract 
at  the  exact  time  of  the  demand,  on  the  26th 
of  April,  1905.  Time  was  not  of  the  essence 
of  the  contract  His  delay  was  caused  by  a 
desire  to  ascertain  positively  whether  or  not 
Forester,  the  owner  of  the  lot  adjoining  the 
lot  in  question,  and  who  had  taken  posses- 
sion of  a  two-foot  strip  along  the  northern 
line  of  the  lot,  intended  to  claim  title  to 
said  strip,  or  whether  he  would  yield  pos- 
session on  demand.  The  delay  thus  excused 
was  not  unreasonable,  and  not  sufficient  to 
put  the  buyer  in  default 

On  the  27th  of  April,  the  day  after  this 
tender,  the  plaintiff  began  an  action  in  the 
superior  court  to  enforce  performance  of  this 
contract.  That  action  was  removed  to  the 
United  States  Circuit  Court,  upon  the  ground 
that  Mrs.  Dwyer  was  a  citizen  of  the  state 
of  Louisiana.  She  died  on  June  22,  1905, 
and  on  August  8,  1905,  Wesley  Clark,  a  citi- 
zen of  California,  was  appointed  administra- 
tor of  her  estate  in  California,  by  the  super- 
ior court  of  Los  Angeles  county.  On  August 
28,  1905,  while  a  demurrer  to  the  complaint 
therein  was  pending  and  undecided,  the  plain- 
tiff voluntarily  asked  that  the  suit  in  the 
United  States  court  be  dismissed,  and  judg- 
ment of  dismissal  thereof  was  thereupon  giv- 
en. The  defendant  claims  that  the  Judgment 
of  dismissal  Is  a  bar  to  the  maintenance  of 
the  present  action.  His  theory  is  that,  by 
the  removal  of  the  first  action  to  the  United 
States  Circuit  Court,  the  superior  court  of 
the  county  of  Los  Angeles  was  forever  di- 
vested of  all  power  and  jurisdiction  over  the 
subject-matter  of  this  particular  cause  of 
action.  Some  remarks  in  the  opinions  in 
Friedman  v.  Israel  (C.  C.)  26  Fed.  801,  Rail- 
way Co.  v.  Fulton,  59  Ohio  St  575,  53  N.  E. 
265,  44  L.  R.  A.  520,  and  Cox  v.  T.  V.  &  Q., 
etc.,  Co.,  68  Ga.  446,  are  cited  in  support 
of  this  rather  startling  proposition.  But  the 
cases  merely  decide  that  after  the  dismissal 
In  the  federal  court. the  plaintiff  cannot  go 
back  to  the  state  court  and  continue  or  re- 
new the  original  action  In  that  court.  And 
so  far  as  they  appear  to  uphold  the  doctrine 
contended  for,  they  have  been  directly  over- 
ruled by  the  later  cases  of  Gassman  v.  Jar- 


vis  (C.  C.)  100  Fed.  146;  Texas  C.  C.  Co.  v. 
Starnes  (C.  C.)  128  Fed.  183;  Mclver 
Florida,  etc.,  Co.,  110  Ga.  223,  36  S.  E.  775, 
65  L.  R.  A.  437,  and  other  cases  that  might 
be  cited.  The  rule  has  long  been  established 
that  a  judgment  of  dismissal,  given  upon  mo- 
tion of  the  plaintiff,  before  the  hearing  or 
trial  of  any  issue  of  law  or  fact,  and  without 
any  determination  of  the  merits  of  the  cause, 
is  no  bar  to  a  subsequent  suit  in  any  court 
upon  the  same  cause  of  action.  2  Black  on 
Judgments,  §  720,  at  page  1082;  Merritt  v. 
Campbell,  47  Cal.  542;  Pierce  v.  Hilton,  102 
Cal.  276,  36  Pac.  595;  Parks  v.  Dunlap,  88 
Cal.  189,  25  Pac.  916;  Pyle  v.  Plercy,  122  Cal. 
385,  55  Pac  141 ;  Westbay  v.  Gray,  116  CaL 
667,  48  Pac.  800;  23  Cyc.  1139,  1140.  The 
court  below  correctly  held  that  this  judg- 
ment was  no  bar  to  the  present  action. 

A  number  of  errors  of  law  are  urged  to 
have  been  made  by  the  trial  court  In  Its 
rulings  upon  evidence.  As  before  said,  the 
trial  appears  to  have  been  very  fair  and 
thorough.  It  would  extend  this  opinion  to 
an  unnecessary  length  to  treat  of  all  these 
alleged  errors  in  detail.  None  of  them  was 
of  any  substantial  importance,  and  none  ap- 
pears to  have  had  any  material  bearing  upon 
the  decision  in  the  case.  For  the  most  part 
the  rulings  are  correct  Those  that  may 
have  been  technically  erroneous  are  insub- 
stantial and  'immaterial.  One  instance  de- 
serves larger  mention.  Clark  testified  that 
between  March  4,  1905,  and  March  17th  aft- 
er the  duplicate  contracts  had  been  forward- 
ed to  Mrs.  Dwyer,  and  before  they  were  re- 
turned, certain  other  real  estate  agents  made 
to  him  offers  to  buy  this  property.  On  cross- 
examination  by  defendant  the  court  refused 
to  allow  him  to  tell  the  prices  offered.  This 
ruling  was  put  upon  the  ground  that  the  of- 
fered evidence  was  not  pertinent  to  the 
issue  as  to  the  delivery  to  Carr  of  the  du- 
plicate subsequently  returned  to  Clark.  It 
was  clearly  Immaterial  on  that  point.  More- 
over, it  was  not  disputed  that  Clark  never 
did  actually  deliver  that  paper  into  Carr*s 
custody.  Afterwards,  in  the  progress  of  the 
trial,  these  agents  were  permitted  to  testify 
as  to  what  they  said  to  Clark  In  making 
these  offers,  but  were  not  allowed  to  say 
whether  or  not  they  were  authorized,  by  any 
proposed  buyer,  to  pay  the  prices  offered, 
or  whether  the  buyers  were  able  and  willing 
to  buy.  The  only  point  to  which  this  evi- 
dence could  relate  was  the  alleged  fraudulent 
conduct  of  Clark,  and  as  it  was  not  claimed 
that  Clark  was  informed  in  whose  behalf  the 
offers  were  made,  nor  as  to  their  wealth  and 
ability,  the  rejected  evidence  was  clearly 
Irrelevant  upon  that  subject 

The  judgment  and  order  are  affirmed. 

We  concur:  ANGEL LOTTI  J.;  SLOSS. 
J.;   HENS  HAW,  J.;   LORIGAN,  J. 
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Dx  parte  HORNET.   (Cr.  1,454.) 
{Supreme  Court  of  California.    Oct.  9,  1908.) 

1.  Statutes  (I  114*) — Title— Dentistry. 

St  1901,  p.  564,  c  175,  entitled  "An  act 
to  insure  the  better  education  of  practitioners  of 
dental  surgery  to  regulate  the  practice  of  den- 
tistry, providing  penalties  for  violation  there- 
of, and  to  repeal  an  act  to  insure  better  educa- 
tion of  dentistry  practitioners,  etc.,  approved 
March  12,  1885,*  Is  not  defective. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  145;  Dec  Dig.  §  114.«] 

2.  Criminal  Law  (5  996*)  —  Judgment  — 
Amendment. 

Where  defendant  was  convicted  of  illegally 
practicing  dentistry  without  a  license,  but  the 
judgment  first  rendered  recited  that  he  was  con- 
victed of  practicing  "medicine"  without  a  li- 
cense, an  amendment  by  substituting  the  word 
"dentistry"  for  "medicine"  is  not  a  second  judg- 
ment by.  the  court  in  excess  of  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  996.*] 

3.  Cbiminal  Law  (§  1218*)— Place  or  Impris- 
onment. 

Under  the  act  relating  to  the  city  of  Oak- 
land, providing  that  those  convicted  of  any  of- 
fense within  the  jurisdiction  of  the  police  court 
should  be  confined  in  the  city  jail,  a  person 
convicted  of  practicing  dentistry  without  a  li- 
cense, in  violation  of  St  1901,  p".  564,  c  175, 
making  such  offense  a  misdemeanor,  and  de- 
claring that  persons  violating  it  should  be  pun- 
ished by  a  fine  or  imprisonment  in  the  county 
jail,  was  properly  imprisoned  in  the  city  jail 
until  payment  of  the  fine. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3320  ;  Dec.  Dig.  §  1218.*] 

4.  Indictment  and  Information  (8  111*)— 
Statutes— Proviso. 

St.  1901,  p.  564,  c.  175,  makes  it  unlawful 
for  any  person  to  practice  dentistry  without  a 
license  from  the  board  of  examiners  appointed 
thereunder,  provided  that  the  act  does  not  af- 
fect the  right  of  dentists  to  practice  who  had 
a  right  to  do  so  when  the  act  was  passed,  and 
section  19  declares  that  any  person,  shall  be 
guilty  of  a  misdemeanor  who  is  practicing  den- 
tistry without  a  license,  or  whose  license  has 
been  revoked  or  suspended.  Held,  that  as  the 
proviso  is  matter  of  excuse  only,  and  neither 
prescribes  nor  defines  the  offense,  a  complaint 
for  violation  of  the  act  need  not  negative  such 
proviso. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  295-297;  Dec 
Dig.  8  111.*] 

5.  Physicians  and  Surgeons  (8  5*)  —  Den- 
tists—Right to  Practice— Statutes— Con- 
struction. 

St.  1901,  p.  564,  c.  175,  8  1,  makes  it  un- 
lawful for  any  person  to  practice  dentistry 
without  a  license  granted  as  prescribed,  and 
section  19,  subd.  10,  added  thereto  by  St  1903. 
p.  326.  c.  244,  8  6,  makes  any  person  guilty  of 
a  misdemeanor  who  is  practicing  dentistry  in 
the  state  without  a  license,  or  whose  license 
has  been  revoked  or  suspended.  Held,  that  the 
act  is  not  limited  to  those  who  commenced  to 
practice  in  the  state  after  its  passage,  but  In- 
cludes those  practicing  illegally  under  the  for- 
mer law. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  8  5.*] 

6.  Habeas  Corpus  (8  92*)  —  Defenses  —  Re- 
view of  Facts. 

Where  a  petitioner  was  convicted  of  prac- 
ticing dentistry  without  a  license,  it  was  no 
grouud  for  release  on  habeas  corpus  that  the 


petitioner  showed  that  he  had  a  legal  right  to 
practice  under  the  laws  existing  at  the  time  of 
the  .passage  of  St.  1901,  p.  564,  c  175,  and  was 
therefore  exempted  from  the  license  requirement 
by  section  19,  subd.  10,  added  thereto  by  St 
1903,  p.  326.  c.  244,  8  6;  the  decision  of  the  trial 
court  on  the  facts  not  being  reviewable  on 
habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  88  81,  83,  87\  89,  91,  92,  95: 
Dec  Dig.  8  92;*  Contempt  Cent  Dig.  8  219.] 

In  Bank.  Application  for  a  writ  of  habeas 
corpus  by  S.  C.  Hornef  against  the  chief  of 
police  of  the  city  of  Oakland.  Writ  dis- 
charged. Petitioner  remanded. 

Austin  Lewis,  for  petitioner.  Everett  J. 
Brown,  W.  J.  Burpee,  and  John  W.  Stetson, 
for  respondent 

ANGELLOTTI,  J.  The  petitioner  seeks 
his  discharge  from  the  custody  of  the  chief  of 
police  of  the  city  of  Oakland,  by  whom  he  is 
imprisoned,  under  a  judgment  of  the  police 
court  of  the  city  of  Oakland,  pronounced  up- 
on a  conviction  of  the  offense  of  practicing 
dentistry  without  having,  a  license  so  to  do 
from  the  board  of  dental  examiners  of  the 
state. 

The  act  of  the  Legislature,  upon  which  the 
prosecution  against  petitioner  was  founded, 
is  an  act  entitled  "An  act  to  insure  the  bet- 
ter education  of  practitioners  of  dental  sur- 
gery, and  to  regulate  the  practice  of  dentist- 
ry in  the  state  of  California,  providing  pen- 
alties for  the  violation  hereof,  and  to  repeal 
an  act  now  in  force  relating  to  the  same 
and  known  as  'An  act  to  insure  the  better 
education  of  practitioners  of  dental  surgery, 
and  to  regulate  the  practice  of  dentistry  in 
the  state  of  California,  approved  March  12, 
1885,'"  approved  March  23,  1901  (St  1901, 
p.  564,  c  175).  This  act  was  held  constitu- 
tional by  this  court  in  Ex  parte  Whitley,  144 
Cal.  167,  77  Pac.  879,  by  an  opinion  which 
practically  disposes  of  all  the  points  made  by 
petitioner  in  support  of  the  claim  that  it  is 
unconstitutional,  except  the  objection  that  its 
title  is  defective.  Wherein  the  title  is  de- 
fective counsel  for  petitioner  does  not  indi- 
cate, and  we  perceive  no  basis  for  the  objec- 
tion. The  claim  is  made  that  the  judgment 
under  which  petitioner  is  imprisoned  is  void, 
for  the  reason  that  it  is  a  judgment  attempt- 
ed to  be  given  after  the  police  court  had  ex- 
hausted its  authority  by  rendering  a  previous 
Judgment  The  records  and  papers  show 
clearly  enough  that  the  so-called  second  Judg- 
ment was  merely  an  order  correcting  the  en- 
try of  the  judgment  on  the  records  of  the 
court  to  make  It  conform  to  the  facts,  a 
trifling  clerical  mistake  having  been  made  in 
the  first  entry  in  the  recital  of  the  offense 
of  which  petitioner  had  been  convicted.  He 
had  been  informed  against  for  practicing 
dentistry  without  a  license,  and  had  been 
convicted  of  that  offense,  and  the  judgment 
rendered  on  conviction  was  that  he  pay  a 
fine  of  $50,  and,  in  default  of  such  payment, 
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that  he  be  Imprisoned  In  the  city  Jail  of  the 
city  of  Oakland  until  the  fine  was  satisfied, 
in  the  proportion  of  one  day's  Imprisonment 
for  every  $2  fine.  In  the  entry  of  the  judg- 
ment the  recital  as  to  the  offense  of  which 
petitioner  had  been  convicted  was  to  the  ef- 
fect that  he  had  been  convicted  of  practicing 
medicine  without  a  license.  The  entry  was 
amended  by  the  court  to  make  it  conform 
to  what  was  obviously  the  fact,  and  to  the 
judgment  as  actually  rendered,  by  substitut- 
ing the  word  "dentistry"  for  the  word  "medi- 
cine."  There  was  no  second  judgment. 

It  Is  further  suggested  that  petitioner  can- 
not be  legally  Imprisoned  in  the  city  jail,  the 
offense  of  which  he  was  convicted  being  a 
misdemeanor  under  a  state  law,  and  that  law 
prescribing  that  persons  violating  its  provi- 
sions shall  be  punishable  by  a  fine  or  im- 
prisoned In  the  county  Jail.  This  objection 
appears  to  be  answered  by  the  provisions  of 
the  act  of  the  Legislature  relative  to  the  city 
of  Oakland,  which  are  similar  to  those  in  re- 
gard to  the  police  courts  of  other  cities,  to 
the  effect  that  the  place  of  imprisonment 
of  those  convicted  of  any  offense  within  the 
Jurisdiction  of  the  court  shall  be  the  city 
Jail. 

As  was  Indicated  to  counsel  on  the  oral 
argument,  the  only  reason  we  issued  the  writ 
In  this  matter  was  that  we  desired  to  hear 
argument  upon  the  question  of  the  sufficien- 
cy, In  one  respect,  of  the  complaint  against 
petitioner,  upon  which  he  was  arrested,  tried, 
and  convicted.  The  law  provides:  "It  shall 
be  unlawful  for  any  person  to  engage  in  the 
practice  of  dentistry  In  the  state  of  Califor- 
nia, unless  said  person  shall  have  obtained 
a  license  from  a  board  of  dental  examiners, 
duly  authorized  and  appointed  under  the  pro- 
visions of  this  act  to  issue  licenses ;  provided 
that  this  act  shall  not  affect  the  right  under 
the  laws  of  the  state  of  California,  of  den- 
tists to  practice  dentistry  who  have  lawful 
right  to  practice  dentistry  at  the  time  of  the 
passage  of  this  act."  Section  1,  Act  1901  (St. 
1901,  p.  564,  a  175).  It  further  provides  in 
section  19  of  the  act,  as  added  in  1903  (St 
1903,  p.  320,  c.  244,  §  6):    "Any  person, 

*  *    *    shall  be  guilty  of  a  misdemeanor, 

•  *  •  who  *  *  *  (10)  Is  practicing 
dentistry  in  the  state  without  a  license,  or 
whose  license  has  been  revoked  or  suspend- 
ed." The  proviso  in  section  1  Is  not  very 
artistically  expressed  from  a  legal  stand- 
point, but  the  meaning  Is  probably  clear 
enough,  viz.,  that  all  those  having,  at  the 
time  of  the  passage  of  the  act,  the  lawful 
right  under  the  laws  of  the  state,  to  practice 
dentistry  shall  be  excepted  from  the  opera- 
tion of  the  remaining  portion  of  such  section, 
requiring  the  obtaining  of  a  license  from  the 
board  appointed  under  said  act.  The  com- 
plaint In  the  case  at  bar  charged  simply  that 
petitioner  on  August  31,  1907,  "did  then  and 
there  practice  dentistry  without  having  a 
license  so  to  do  from  the  board  of  dental 
examiners  of  California,  by  displaying  a 


sign  advertising  himself  as  a  dentist,"  which 
constitutes  "practicing"  dentistry  under  an 
express  provision  of  the  act,  and  did  not  al- 
lege, In  line  with  the  proviso  or  exception  In 
section  1,  that  he  did  not  have  the  lawful 
right  to  practice  at  the  time  the  act  was 
passed,  or  any  fact  or  facts  tantamount 
thereto.  As  Is  apparent,  it  did  allege  facts 
constituting  a  public  offense  under  subdivi- 
sion 10,  §  19,  of  the  act  Assuming  that  this 
subdivision  must  be  read  in  connection  with 
the  proviso  in  section  1,  the  question  is 
whether  or  not  It  was  necessary  to  further 
allege  facts  showing  that  the  accused  was  not 
within  the  proviso  of  section  1.  in  order  to 
state  a  public  offense.  It  should  be  stated, 
for  a  better  understanding  of  the  meaning 
of  the  proviso,  that  at  the  time  of  the  pas- 
sage of  this  act  there  was  in  force  a  former 
act  relative  to  the  same  subject  approved 
on  March  12,  1885  (St  1885,  p.  110,  c.  127). 
which  made  it  unlawful  for  any  person,  not 
engaged  in  the  practice  of  dentistry  at  the 
time  of  the  passage  thereof,  to  commence 
such  practice  without  obtaining  a  license 
from  a  board  of  dental  commissioners,  and 
required  every  person  then  engaged  in  such 
practice  to  make  proper  proof  thereof  to  such 
board  within  six  months,  and  to  thereupon 
obtain  from  the  board  a  certificate  thereof, 
upon  which  he  might  continue  to  practice. 
The  proviso  in  the  act  of  1901  referred,  of 
course,  to  those  who  were  then  lawfully  en- 
titled to  practice  under  the  act  of  1SS5.  At 
the  time  of  the  passage  of  the  act  of  1901  it 
thus  necessarily  included  all  dentists  then 
engaged  In  practice,  except  those  who  were 
then  practicing  in  violation  of  the  act  of 
1885,  but  we  do  not  consider  that  this  weighs 
materially  in  the  determination  of  the  ques- 
tion under  consideration. 

There  Is  practically  no  conflict  in  the  au- 
thorities as  to  what  the  general  rule  is  In 
regard  to*  the  necessity  of  alleging,  in  a  com- 
plaint indictment  or  Information,  facts 
showing  that  an  accused  does  not  come  with- 
in exceptions  or  provisos  contained  in  the 
statute  upon  which  the  prosecution  la  bas- 
ed. The  accepted  rule  Is  expressed  very 
clearly  In  State  v.  Abbey,  29  Vt.  60,  67  Am. 
Dec.  754.  It  was  there  said :  "The  question 
is  whether  the  exception  Is  so  incorporated 
with,  and  becomes  a  part  of,  the  enactment 
as  to  constitute  a  part  of  the  definition  or 
description  of  the  offense;  for  it  is  imma- 
terial whether  the  exception  or  proviso  be 
contained  In  the  enacting  clause  or  section, 
or  be  introduced  in  a  different  manner.  It 
la  the  nature  of  the  exception,  and  not  Its 
location,  which  determines  the  question. 
Neither  does  the  question  depend  upon  any 
distinction  between  the  words  'provided'  or 
'except'  as  they  may  be  used  In  the  statute. 
In  either  case  the  only  Inquiry  arises  wheth- 
er the  matter  excepted,  or  that  which  is 
contained  in  the  proviso,  is  so  Incorporated 
with,  as  to  become,  In  the  manner  above  stat- 
ed, a  part  of  the  enacting  clause.   If  it  is 
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bo  Incorporated,  It  shall  be  negatived,  other- 
wise It  Is  Bf  matter  of  defense."  The  court 
further  said  that  such  exceptions  and  pro- 
visos were  to  be  negatived  In  the  pleading 
only  where  they  are  descriptive  of  the  of- 
fense or  define  it,  and  that  where  they  af- 
ford matter  of  excuse  merely,  they  are  to  be 
relied  on  In  defense.  See,  also,  U.  S.  v. 
Cook,  17  Wall.  168,  173,  21  L.  Ed  538 ;  Ter- 
ritory v.  Scott,  2  Dak.  212,  6  N.  W.  435; 
State  v.  Flanagan,  25  R.  I.  371,  55  Atl.  876, 
and  cases  there  cited.  Whatever  conflict  in 
the  authorities  on  this  matter  is  to  be  found 
Is  not  in  regard  to  the  rule  above  stated, 
but  rather  in  the  application  thereof  to  par- 
ticular circumstances.  In  State  v.  Abbey,  su- 
pra, the  indictment  was  for  the  offense  of 
bigamy,  alleging  simply  a  second  marriage 
by  defendant  while  his  former  wife  was  still 
alive.  The  statute  contained  a  proviso  that 
the  act  should  not  extend  to  any  person 
whose  husband  or  wife  had  been  out  of  the 
state  for  seven  years  together,  the  party 
marrying  not  knowing  the  other  party  to  be 
living  within  that  time,  or  to  persons  di- 
vorced, or  when  the  marriage  had  been  de- 
clared null  and  void  by  decree  of  court,  or 
when  the  former  marriage  was  within  the 
age  of  consent,  and  was  not  afterward  as- 
sented to.  It  was  held  that  these  things  all 
constituted  matters  of  defense,  and  need  not 
be  negatived  in  the  indictment  The  situa- 
tion was  practically  the  same  In  State  v. 
Gallagher,  20  R.  I.  266,  38  Atl.  655,  and  the 
same  rule  was  applied.  In  Billlgheimer  v. 
State,  32  Ohio  St  435,  the  statute  made  an 
act  of  common  labor  on  Sunday  an  offense, 
provided  that  nothing  therein  contained 
should  be  construed  to  extend  to  those  who 
conscientiously  observed  the  seventh  day  of 
the  week  as  the  Sabbath,  and  It  was  held 
that  the  matter  stated  In  the  proviso  was  a 
matter  of  defense,  and  need  not  be  negatived 
in  the  complaint.  In  State  v.  Ah  Chew,  16 
Nev.  50,  40  Am.  Rep.  488,  the  statute  made 
it  unlawful  to  sell,  etc.,  opium,  except  for 
druggists  and  apothecaries,  who  might  sell 
it  on  prescriptions  of  physicians,  and  the  in- 
dictment simply  alleged  a  sale,  without  nega- 
tiving the  exception.  It  was  held  that  the 
exception  did  not  define  or  qualify  the  of- 
fense created  by  the  statute,  and  that  the 
indictment  was  sufficient.  In  both  State  v. 
Flanagan,  25  R.  I.  371,  55  Atl.  876,  and  State 
v.  Heffernan  (R.  I.)  68  Atl.  364,  the  Indict- 
ments were  for  practicing  medicine  without 
a  license.  The  statute  provided  that  It 
should  not  be  construed  to  prohibit  gratui- 
tous services  in  case  of  emergency,  and  that 
it  should  not  apply  to  commissioned  sur- 
geons of  the  United  States  army  or  navy, 
or  marine  hospital  service,  or  to  legally 
qualified  physicians  of  another  state  called 
to  see  a  particular  case,  etc.  The  Indict- 
ments simply  alleged  the  practice  of  medi- 
cine without  a  license,  without  negativing 
the  exceptions,  and  were  held  sufficient  See, 
also,  State  v.  Fuller,  33  N.  H.  259.   On  the 


other  hand,  in  State  v.  Mahony,  24  R.  I. 
338,  53  Atl.  124,  the  statute  provided  that 
"no  person,  unless  a  registered  pharmacist" 
etc.,  shall  retell  medicines  or  poisons,  and  it 
w<*8  held  that  the  limitation  had  been  made 
|" /substantia!  part  of  the  statutory  definition 
6f  the  offense,  and  must  be  negatived.  This 
illustrates  the  distinction  very  clearly. 
There  is  apparently  no  decision  of  this  state 
which  is  directly  in  point  See,  however, 
People  v.  Nugent  4  Oal.  841 ;  People  v.  Col- 
lins, 105  Cal.  504,  39  Pac.  16.  The  case  at 
bar  Is  practically  the  same  as  State  v.  Flan- 
agan, supra,  and  State  v.  Heffernan,  supra, 
and  is  clearly  a  case  where  it  was  not  neces- 
sary to  allege  In  the  complaint  facts  showing 
that  the  accused  did  not  come  within  the 
terms  of  the  proviso  or  exception.  The  of- 
fense of  which  petitioner  was  convicted,  as 
defined  by  the  statute,  was  "practicing  den- 
tistry in  the  state  without  a  license."  Sub- 
division 10,  §  19,  Act  1901,  as  added  in  1903. 
The  matters  stated  in  the  proviso  to  section 
1  constitute  no  part  of  the  definition  or  de- 
scription of  this  offense.  At  most  the  pro- 
viso Is  a  statement  of  an  exception  which 
in  no  degree  qualifies  the  offense  created  by 
the  statute,  but  simply  exempts  certain  per- 
sons from  the  operation  of  such  statute.  As 
such,  it  was  available  to  the  petitioner  in 
defense  of  the  charge  made  against  him  In 
the  police  court  if  he  came  within  Its  pro- 
visions, but  It  was  not  necessary  that  the 
complaint  should  allege  that  he  was  not 
within  its  terms. 

Counsel  for  petitioner,  relying  on  the  lan- 
guage of  section  1  of  the  act  of  1901,  "It 
shall  be  unlawful  for  any  person  to  engage  In 
the  practice  of  dentistry,"  etc.,  contends  that 
the  act  is  applicable  only  to  those  who  first 
commenced  practice  in  the  state  after  its 
passage,  and  that  the  complaint  should  al- 
lege such  a  commencement  of  practice  after 
the  passage  of  the  act  in  order  to  state  a 
public  offense.  We  have  already  set  forth 
subdivision  10  of  section  19  of  the  act  which 
is  a  sufficient  answer  to  this  claim. 

It  Is  further  alleged  that  the'  petition  In 
this  habeas  corpus  proceeding  showed  that 
petitioner  had  the  legal  right  to  practice  den- 
tistry under  the  laws  of  this  state  at  the 
time  of  the  passage  of  the  act  of  1901,  and 
therefore  was  not  required  to  have  a  license, 
as  provided  by  subdivision  10,  9  19,  of  the 
act  It  should  be  unnecessary  to  say  that 
this  cannot  avail  petitioner  in  this  proceed- 
ing. If  he  had  any  such  defense  on  the 
facts  to  the  charge  against  him,  the  time  to 
make  it  was  on  his  trial  in  the  police  court 
The  decision  of  that  court  as  to  the  facts 
cannot  be  reviewed  on  habeas  corpus. 

The  writ  heretofore  Issued  must  be  dis- 
charged, and  the  petitioner  remanded  to  the 
custody  of  the  chief  of  police  of  the  city  of 
Oakland,  and  it  is  so  ordered. 

We  concur :  SLOSS,  J. ;  SHAW,  J. ;  LOR- 
IGAN,  J. ;  HBNSHAW,  J. 
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NORTON  et  al.  v.  BASSETT  et  al. 
(L.  A.  1,972.) 

(Supreme  Court  of  California.    Oct  16,  1908. 
Rehearing  Denied  Nov.  14,  1908.) 

1.  Limitation  of  Actions  (§  103*)  — G„.  3 
structive  Trust — Enforcement. 

Plaintiffs  and  O.  agreed  to  jointly  buy  land, 
with  interests  in  a  certain  proportion;  0.,  in 
addition  to  paying  his  own  share  of  the  purchase 
money,  to  advance  part  of  that  of  plaintiffs,  the 
legal  title  to  be  taken  in  O.'s  name,  and  held  by 
him  in  trust  to  secure  his  advances,  and  for  the 
benefit  of  the  joint  owners,  the  land  to  be  sub- 
divided and  sold,  the  proceeds  to  be  applied  first 
to  reimbursing  0.,  and  after  that  to  be  divided 
among  the  parties  in  the  proportion  of  their 
shares.  Held  that,  while  O.  was  a  voluntary 
trustee,  holding  under  a  resulting  trust  of  a  con- 
tinuing nature,  so  that,  he  having  continued  to 
discharge  his  duties  and  not  repudiated  the 
trust,  no  cause  of  action  against  him  could  arise, 

!-et  defendant,  on  the  title  devolving  on  him  by 
nheritance  on  the  death  of  O.,  became  an  in- 
voluntary or  constructive  trustee,  with  the  duty 
merely  to  preserve  and  protect  the  property,  to 
account  to  the  beneficiaries  for  it,  and  to  turn 
over  to  them  their  shares  of  it ;  so  that,  imme- 
diately on  the  death  of  O.,  without  any  repu- 
diation of  the  trust,  plaintiffs'  cause  of  action 
against  defendants  arose,  and  the  statute  com- 
menced to  run. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  §  103.*] 

2.  Trusts  (§  244*)— Changs  from  Involun- 
taby  to  voluntary  trust. 

Defendant's  relation  to  property  of  an  in- 
voluntary trustee  thereof  is  not  changed  to  that 
of  a  voluntary  trustee,  with  the  incidents  there- 
of, by  recognition  of  the  trust  by  decedent's  ad- 
ministrator, and  by  defendant's  guardian,  nei- 
ther having  authority  to  make  any  recognition 
having  that  effect. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  §  244.*] 

3.  Trusts  (§§  17,  18*)— Change  fbom  Con- 
structive to  Express  Trust. 

One's  relation  to  land  cannot  be  changed 
from  that  of  a  constructive  trustee  to  an  express 
trustee  by  his  verbal  promise  to  account  at  a 
future  time;  Civ.  Code,  8  852,  providing  that 
no  trust  in  relation  to  real  estate  is  valid  unless 
created  by  instrument  in  writing  or  operation  of 
law. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  9  18;  Dec.  Dig.  §§  17,  18.*] 

4.  Limitation  of  Actions  (j  146*)  — New 
Promise— Writing. 

By  express  provision  of  Code  Civ.  Proc.  $ 
360,  an  acknowledgment  or  new  promise  to  take 
a  case  out  of  the  bar  of  limitations  must  be  in 
writing. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  593-596;   Dec  Dig.  § 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  N.  P.  Conrey,  Judge. 

Action  by  C.  E.  Norton  and  another,  part- 
ners, against  Charles  N.  Bassett  and  anoth- 
er Judgment  for  plaintiffs.  Defendant  Bas- 
sett appeals.  Reversed  and  remanded,  with 
directions. 

Flint  &  Barker,  Barker  &  Bowen,  and  Gray, 
Barker  &  Bowen,  for  appellant  Tanner,  Taft 
&  Odell  and  W.  R.  Bacon,  for  respondents. 


LORIGAN,  J.  This  cause  was  originally 
decided  on  appeal  by  the  District  XJourt  of 
Appeals  for  the  Second  Appelfrt*  District. 
The  judgment  of  the  superior  court  was 
there  affirmed,  and  on  petition  of  appellant 
4ke  CKvcae  was  ordered  to  this  court  to  be  re- 
heard. The  action  was  brought  to  have  a 
trust  declared,  and  for  an  accounting  of  the 
rents,  Issues,  and  profits,  and  the  proceeds  of 
sale  of  a  portion  of  the  trust  property.  Plain- 
tiffs obtained  judgment  and  the  defendant 
Bassett  appealed  from  it  and  from  an  order 
denying  his  motion  for  a  new  trial. 

It  was  alleged  in  the  complaint  that  in 
February,  1895,  the  plaintiffs  and  one  O.  T. 
Bassett,  who  was  the  father  of  the  defend- 
ant Charles  N.  Bassett,  and  the  defendant 
Roll  agreed  to  jointly  purchase  the  Workmen 
Ranch,  consisting  of  814  acres  of  land  in  Los 
Angeles  county,  for  the  price  of  $44,812.34, 
and  that  they  should  purchase  and  own  the 
said  lands  in  the  following  proportions,  to 
wit,  O.  T.  Bassett  ten-sixteenths  thereof,  the 
plaintiffs  live-sixteenths,  and  the  said  Roll 
one-sixteenth ;  that  O.  T.  Bassett  in  addition 
to  paying  his  own  proportion  of  the  purchase 
price,  would  advance  and  loan  to  plaintiffs 
and  Roll  such  amounts  of  money  above  what 
they  were  able  to  advance  themselves  as 
were  necessary  to  pay  their  proportionate 
shares  of  the  purchase  price ;  that  the  legal 
title  to  the  property  was  to  be  taken  in  the 
name  of  O.  T.  Bassett  and  held  by  him  in 
trust  to  secure  the  advances  to  be  made  by 
him  for  plaintiffs  and  Roll,  and  for  the  benefit 
of  said  joint  owners;  that  the  land  was  to 
be  subdivided  and  sold,  and  the  proceeds  and 
profits  devoted  to  the  payment  of  the  pur- 
chase price  and  expenses  of  the  venture  un- 
til O.  T.  Bassett  was  repaid  the  advances  to 
be  made  by  him,  and  the  residue  was  to  be 
divided  among  the  parties,  in  proportion  to 
their  interest  in  the  land  as  above  specified ; 
that  pursuant  to  this  agreement  plaintiffs 
paid  toward  the  purchase  price  of  their  five- 
sixteenths  Interest  the  sum  of  $1,214,  and  the 
said  O.  T.  Bassett  advanced  and  loaned  to 
plaintiffs  and  Roll,  and  paid  for  them  to  the 
owners  of  the  property,  the  balance  of  their 
proportionate  share  of  the  purchase  price  of 
their  respective  interests;  that  upon  such 
payment  to  the  owners  the  title  to  the  entire 
property  was  conveyed  to  said  O.  T.  Bassett 
in  trust  pursuant  to  the  agreement  of  all  the 
parties;  that  the  land  was  subdivided  and 
portions  thereof  sold,  and  the  proceeds,  to- 
gether with  the  rents  and  profits  of  the 
residue,  paid  to  the  said  O.  T.  Bassett  until 
his  death  on  January  1,  1898.  It  Is  then 
alleged  that,  on  the  death  of  said  O.  T.  Bas- 
sett the  title  to  the  residue  of  said  land 
vested  in  the  defendant  Charles  N.  Bassett 
his  son  and  only  heir  at  law ;  that  the  estate 
of  O.  T.  Bassett  was  duly  administered  on, 
and  by  a  decree  of  distribution  said  lands 
were  distributed  to  said  Charles  N.  Bassett 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Index e* 
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who  was  at  the  date*  thereof  a  minor,  and 
whose  estate  was  duly  represented  by  a  guar- 
dian, appointed  byj!ne  court,  until  he  reach- 
ed his  majority ;  Wat  the  administrator  and 
guardian,  while  they  acted  as  such,  and 
Charles  N.  Bassett  at  all  times  since  his 
father's  death,  had  actual  notice  of  the  own- 
ership of  plaintiffs  of  said  five-sixteenths  in- 
terest in  said  land  and  the  proceeds  thereof ; 
that  plaintiffs  demanded  of  the  administra- 
tor and  the  guardian  and  Charles  N.  Bassett 
an  accounting;  that  the  administrator  and 
guardian  promised  that  said  C.  N.  Bassett 
would  fully  account  for  the  moneys  received 
for  said  lands,  and  the  lands  remaining  un- 
sold, when  he  attained  his  majority,  and  the 
said  Charles  N.  Bassett,  during  his  minority, 
also  promised  to  do  so  when  he.  became  of 
age,  but  upon  attaining  his  majority  re- 
pudiated his  promise,  and  refused  to  ac- 
count; that  the  administrator  and  guardian 
while  they  acted  as  such  collected  all  the 
rents  and  profits  of  said  land,  and  upon 
attaining  his  majority  the  said  C.  N.  Bas- 
sett did  so,  and  the  latter  had  also  sold 
certain  portions  of  the  property;  that  by 
reason  of  the  promises  of  the  administra- 
tor, the  guardian,  and  the  said  Charles  N. 
Bassett  himself  that  the  latter  would  make 
an  accounting  when  he  became  of  age,  the 
plaintiffs  had  not  heretofore  brought  an  ac- 
tion to  establish  their  rights  In  said  prop- 
erty. The  prayer  was  for  an  accounting  and 
decree  declaring  a  trust  In  favor  of  plaintiffs 
for  five-sixteenths  interest  in  the  land  remain- 
ing unsold,  and  for  a  conveyance  thereof  from 
said  defendant  C.  N.  Bassett  to  plaintiffs. 
The  complaint  was  filed  February  6,  1903. 
It  was  subsequently  amended,  but  there  was 
no  material  change  as  to  the  facts  alleged 
in  the  original  complaint— at  least  none  that 
affect  the  question  to  be  particularly  con- 
sidered on  this  appeal.  A  demurrer  was  In- 
terposed by  the  defendant  C.  N.  Bassett  both 
to  the  original  complaint  and  the  amendment 
thereto,  under  which  it  was  Insisted,  among 
other  objections  to  the  sufficiency  of  these 
pleadings,  that  the  cause  of  action  alleged  by 
plaintiffs  was  barred  by  laches  on  their  part, 
and  also  by  certain  provisions  of  the  statute 
of  limitations.  The  demurrer  was  overruled, 
as  was  also  the  demurrer  of  the  defendant 
Roll,  who,  however,  made  no  subsequent  ap- 
pearance in  the  action.  The  defendant  Bas- 
sett filed  an  answer,  setting  up  various  de- 
fenses, and  after  trial  findings  were  made  in 
harmony  with  the  allegations  of  the  com- 
plaint and  amendment  thereto.  In  addition 
the  court  found  against  the  claim  of  laches 
asserted  by  defendant  and  the  bar  of  the 
statute  of  limitations.  A  decree  was  entered 
accordingly,  declaring  a  trust  in  favor  of 
plaintiffs  as  to  the  property  in  question ;  that 
they  were  the  owners  of  an  undivided  five- 
sixteenths  interest  in  certain  portions  of  it, 
which  remained  undisposed  of,  and  directed 
a  conveyance  from,  defendant  Bassett  to  them 
of  such  interest;  there  was  also  awarded 


plaintiffs,  on  the  accounting  taken  In  the  ac- 
tion, a  judgment  for  the  sum  of  $9,828.05. 

Various  grounds  for  a  reversal  are  urged 
on  this  appeal,  it  being  particularly  Insisted 
that  as  matter  of  law,  the  court  should  have 
sustained  the  demurrer  Interposed  to  the 
complaint  on  the  ground  of  laches  and  the 
bar  of  the  statute  of  limitations,  and  that  it 
should  have  found  in  favor  of  defendant  In 
these  particulars  as  matters  of  fact.  With- 
out considering  the  question  of  laches,  we 
are  satisfied  that  the  cause  of  action  assert- 
ed by  plaintiffs  was  barred  by  the  statute  of 
limitations,  and  that  the  demurrer  on  that 
ground  should  have  been  sustained.  The 
theory  of  plaintiffs,  accepted  by  the  trial  court 
and  by  the  District  Court  of  Appeals,  was 
that  the  same  rule  as  to  the  time  when  the 
statute  of  limitations  would  commence  to 
run  against  plaintiffs  as  beneficiaries  applied 
in  the  case  of  the  trust  relation  which  the 
defendant  C.  N.  Bassett  held  to  the  proper- 
ty by  devolution  upon  him  of  the  title  to  it 
through  the  death  of  his  father,  as  applied 
to  the  trust  relationship  in  which  the  latter 
held  the  property  during  his  lifetime — that 
the  statute  would  only  commence  to  run  In 
either  case  upon  notice  being  brought  home 
to  plaintiffs  of  a  repudiation  of  the  trust. 
This,  however,  Is  not  the  rule  as  laid  down  by 
the  decisions  in  this  state.  The  trust  rela- 
tions of  O.  T.  Bassett  and  the  defendant  C. 
N.  Bassett  to  the  trust  property  were  entirely 
distinct,  and  the  rule  as  to  when  the  statute 
of  limitations  commences  to  run  is  essential- 
ly different  as  applied  to  such  distinct  rela- 
tions. The  relation  which  O.  T.  Bassett  bore 
to  the  trust  property  was  that  of  a  voluntary 
trustee,  that  of  the  defendant  C.  N.  Bassett 
as  to  It  that  of  an  involuntary  trustee.  As 
far  as  the  elder  Bassett  was  concerned,  he 
was  a  voluntary  trustee,  holding  title  to  the 
property  under  a  resulting  trust,  a  trust 
which,  under  the  agreement  of  the  parties 
and  as  accepted  by  him,  was  to  be  of  a  con- 
tinuing character,  and  he  was  acting  under  It 
and  making  sales  of  the  property  In  con- 
formity with  his  voluntarily  assumed  trus- 
teeship up  to  the  time  of  his  death.  Under 
such  circumstances,  while  the  elder  Bassett 
was  trustee  and  as  long  as  he  was  discharg- 
ing the  duties  of  such  trustee  In  pursuance  of 
the  terms  of  his  trust,  the  beneficiaries  would 
have  no  right  of  action  against  him,  and 
could  have  none  until  he  repudiated  or  dis- 
avowed the  trust  relationship.  This,  of 
course,  is  a  familiar  rule.  But  the  relation 
which  the  defendant  Charles  N.  Bassett  held 
towards  this  trust  property  upon  the  death 
of  his  father  was  not  that  of  a  voluntary 
trustee,  but  solely  an  Involuntary  one,  one 
which  was  cast  upon  him  by  operation  of 
law — a  constructive  and  implied  trust — 
springing  from  the  devolution  on  him  of  the 
title  to  the  trust  property  by  the  death  of 
his  ancestor.  As  to  him  the  trust  was  nei- 
ther a  voluntary  nor  a  continuing  one.  He  ow- 
ed no  duty  at  all  to  the  beneficiaries  to  do 
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hh,y  thing  tn  furtherance  of  the  purposes  or  ob- 
jtvt*  for  which  the  trust  was  created.  As 
Mweon  him  and  the  plaintiffs  there  was  no 
iH-titrtu'tual  relation  with  reference  to  It 
I 'pon  the  death  of  his  father  and  the  Testing 
of  the  legal  title  In  him  as  heir,  while  the 
property  descended  to  him  impressed  with  the 
trust,  he  took  it  simply  as  a  "dry,  involun- 
tary, legal  trustee,"  upon  whom  was  Imposed 
no  duty  except  to  preserve  and  protect  the 
trust  property,  and  to  account  to  the  bene- 
ficiaries for  it,  and  to  turn  over  to  them  their 
share  of  It  As  this  was  the  only  duty  cast 
upon  the  defendant  Bassett  as  an  Involuntary 
trustee,  the  plaintiffs'  right  of  action  to  es- 
tablish and  enforce  their  claims  in  the  trust 
property  accrued  immediately  on  the  death 
of  the  voluntary  trustee,  O.  T.  Bassett  They 
were  not  required  to  make  any  demand  upon 
the  administrator  or  the  guardian,  or  upon 
the  defendant  Bassett  as  a  prerequisite  to 
maintaining  an  action  for  that  purpose.  Nor 
was  any  denial  or  repudiation  of  the  trust  by 
any  of  these  persons  necessary  In  order  to 
set  the  statute  of  limitations  In  motion.  As 
plaintiffs'  right  of  action  accrued  on  the 
death  of  the  voluntary  trustee,  the  elder  Bas- 
sett and  the  vesting  of  the  title  to  the  trust 
property  in  the  defendant  Bassett  as  an  in- 
voluntary or  constructive  trustee,  the  stat- 
ute then  commenced  to  run,  and,  unless  an 
action  was  brought  by  the  plaintiffs  within 
four  years  thereafter,  their  right  to  main- 
tain It  was  barred. 

It  Is  the  settled  rule  of  the  authorities  In 
this  state  that  no  repudiation  of  an  Implied 
or  constructive  trust — as  an  involuntary  trust 
always  is — Is  necessary  to  set  the  statute 
of  limitations  in  operation.  A  cause  of  ac- 
tion in  favor  of  the  beneficiaries  arises  Im- 
mediately that  the  law  creates  such  a  trust 
In  Hecht  v.  Slaney,  72  Cal.  363,  366,  14  Pac. 
88,  80,  where  an  Implied  or  constructive  trust 
was  Involved,  the  rule  was  declared  and  ap- 
plied. It  is  there  said:  "Whatever  may  once 
have  been  the  rule,  it  is  now  well  settled 
that  the  statute  of  limitations  runs  in  favor 
of  a  defendant  chargeable  as  a  trustee  of 
an  implied  trust,  and  it  is  not  necessary,  in 
order  to  set  the  statute  in  motion,  that  he 
should  have  denied  or  repudiated  the  trust." 
The  some  rule  was  equally  applied  in  the 
case  of  Nougues  v.  Newlands,  118  Cal.  102, 
106,  50  Pac.  386.  There  it  appeared  that 
Nougues,  Williams,  and  Ralston  associated 
together  for  the  purpose  of  purchasing  and 
improving  lands;  the  agreement  being  that 
Maurice  Dore  should  take  title  to  the  lands 
In  his  own  name,  as  trustee  for  those  parties. 
While  holding  the  title  to  the  lands  conveyed 
to  him  for  the  other  agreeing  parties  under 
this  express  voluntary  trust,  Dore  conveyed 
It  all  to  William  Sharon,  who  had  notice  of 
the  interest  of  the  other  parties,  and  written 
notice  from  Nougues  of  the  terms  on  which 
Dore  held  the  property.  The  court  held  that 
Sharon,  on  taking  the  deed  from  Dore  with 
full  knowledge  of  the  trust,  became  an  in- 
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voluntary  trustee  of  a  "trust  cast  upon  him 
by  operation  of  law,  t^gt  Ralstoo's  deed  to 
Sharon  did  not  create  N<?  ues  and  Williams 
beneficiaries  thereunder,  and  that  on  the  con- 
veyance from  Dore  to  Sharon  the  statute  of 
limitations  commenced  to  run  in  favor  -of 
the  latter,  who  was  grantor  of  defendant 
Newlands,  and  the  decision  to  the  effect  that 
the  statute  of  limitations  commenced  to  op- 
erate on  the  acceptance  of  the  deed  from 
Dore  by  Sharon  was  expressly  based  on  the 
proposition  that  thereby  Sharon  became  an 
involuntary  trustee  of  the  property. .  Broder 
v.  Conklin,  121  Cal.  282,  63  Pac.  690,  Is  to 
the  same  effect  Without  particularly  refer- 
ring to  the  facts  in  that  case,  it  appears  that 
an  assignee  in  Insolvency,  a  voluntary  trus- 
tee, transferred  the  property  of  the  insol- 
vent's estate  to  the  defendant,  against  whom 
the  creditors  of  the  Insolvent  debtor  brought 
an  action  to  have  It  decreed  that  the  defend- 
ant who  was  the  attorney  of  the  assignee 
at  the  time  of  the  purchase,  held  the  prop- 
erty In  trust  for  them,  upon  both  an  express 
and  constructive  trust  It  is  there  said  (quot- 
ing from  the  syllabus,  which  correctly  states 
the  conclusion  of  the  court)  that  "the  statute 
of  limitations  does  not  begin  to  run  against 
an  express  trust  until  a  repudiation  thereof 
is  brought  to  the  knowledge  of  the  benefici- 
ary, and  it  begins  to  run  against  the  enforce- 
ment of  a  constructive  trust  from  the  date  of 
its  inception,  and,  It  appearing  that  the  con- 
structive trust  established  by  the  conveyance 
was  created  upon  the  purchase  of  the  prop- 
erty of  the  insolvent  debtor  by  the  attorney 
for  the  assignee,  some  seven  years  prior  to 
the  commencement  of  the  action,  its  enforce- 
ment by  the  creditors  is  barred  by  the  stat- 
ute of  limitations."  It  is  subsequently  as 
clearly  reiterated  In  Barker  v.  Hurley,  132 
Cal.  21,  63  Pac.  1071,  64  Pac.  480,  that 
"where  a  trust  if  it  exists  at  all,  Is  not 
created  by  agreement  of  the  parties,  but  i9 
only  implied,  or  such  as  is  by  operation  of 
law  fixed  upon  the  conscience  of  a  person,  the 
statute  begins  to  run  from  the  Inception  of 
the  trust."  In  the  case  at  bar,  so  far  as  this 
defendant  was  concerned,  if  the  trust  exists 
at  all  as  to  him,  It  Is  not  by  reason  of  any 
agreement  on  his  part  but  because  it  is 
thrust  upon  him  by  operation  of  law. 

Under  the  principle  of  these  decisions,  as 
the  defendant  Bassett  was  but  an  involun- 
tary trustee,  the  trustee  of  a  constructive 
trust,  the  statute  of  limitations  commenced 
to  run  as  soon  as  that  trust  relationship  was 
created  by  devolution  of  the  title  of  the 
trust  property  on  him.  No  disaffirmance  of 
the  trust  on  his  part  was  necessary  to  set 
the  statute  in  motion.  Nor  did  the  recogni- 
tion of  the  trust  which  it  is  alleged  was 
made  by  the  administrator  of  the  estate  of 
O.  T.  Bassett,  the  deceased  voluntary  trustee, 
or  by  the  guardian  of  the  defendant  Bassett, 
or  by  Bassett  himself,  operate  to  change  the 
relation  of  the  latter  to  the  property  from 
that  of  an  involuntary  to  that  of  a  volun- 
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tary  trustee.  Neither  the  administrator  nor 
guardian  Is  vested  with  any  authority  in  law 
to  make  any  recognition  which  would  hare 
that  effect  Neither  did  the  alleged  promise 
of  the  defendant,  while  a  minor,  to  make  an 
accounting  when  he  attained  his  majority, 
accomplish  it  It  is  not  averred  that  any 
written  recognition  of  the  trust  was  made  by 
the  defendant  Basse tt,  and  no  oral  recogni- 
tion of  it  would  operate  to  change  his  re- 
lation from  a  constructive  to  an  express 
trustee.  As  said  in  Nougues  v.  Newlands, 
page  107  of  118  Cal.,  page  387  of  50  Pac,  to 
which  we  have  heretofore  called  attention, 
"the  recognition  of  Sharon  of  the  rights 'of 
Nougues  and  Williams,  which  is  pleaded  In 
a  paragraph  of  the  bill  above  quoted,  could 
not  operate  in  law  to  change  the  position  of 
Sharon  from  that  of  an  involuntary  to  that 
of  an  express  trustee.  To  accomplish  this 
Sharon  must  have  declared  the  trust  by  a 
signed  instrument  in  writing.  Civ.  Code,  f 
852.  It  is  not  averred  that  he  ever  did  this, 
and  to  the  contrary  the  matters  pleaded  dis- 
tinctly negative  the  Idea  that  such  was  the 
fact."  Neither  is  there  any  allegation  of 
any  written  acknowledgment  or  promise 
made  by  defendant  Bassett  with  reference  to 
the  trust,  or  an  accounting  thereof,  such  as 
was  necessary  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations.  Sec- 
tion 360,  Code  Civ.  Proc.  In  support  of  their 
contention  that  the  statute  had  not  run  in 
favor  of  the  defendant  Bassett  because  there 
had  been  no  repudiation  of  the  trust  respond- 
ents rely  on  the  cases  of  Miles  v.  Thorne,  38 
Cal.  335,  09  Am.  Dec.  384,  Roach  v.  Carrafa, 
85  Cal.  446,  25  Pac.  22,  Watson  v.  Sutro,  86 
Cal.  529,  24  Pac.  172,  25  Pac.  64,  Butler  v. 
Hyland,  89  Cal.  575,  26  Pac.  1108,  Hovey  v. 
Bradbury,  112  Cal.  620,  44  Pac.  1077,  Faylor 
v.  Faylor,  136  Cal.  92,  68  Pac.  482,  and  White 
v.  Costlgan,  138  Cal.  564,  72  Pac.  178.  But  in 
all  these  cases,  save  in  Butler  v.  Hyland  and 
Hovey  v.  Bradbury,  the  trusts  with  which 
the  court  was  dealing  were  voluntary  trusts, 
such  as  was  the  trust  as  it  existed  while  the 
elder  Bassett  was  alive  and  held  the  property 
as  trustee  for  the  benefit  of  plaintiffs.  The 
rule,  as  we  have  seen,  is  uniform  In  such 
cases  that,  before  the  statute  of  limitations 
will  commence  to  run,  there  must  be  a  repudi- 
ation of  the  trust.  These  cases,  of  course, 
can  have  no  application  here,  because,  as  we 
have  seen,  the  position  of  the  defendant  Bas- 
sett was  not  that  of  a  trustee  of  a  voluntary 
trust,  but  that  of  an  Involuntary  trustee — the 
trustee  of  a  trust  obligation  cast  upon  him  by 
the  law,  and  to  which  the  rule  in  the  cases 
cited,  as  we  have  seen,  has  no  application. 
The  only  cases  cited  which  could  have  any 
possible  application  ace  the  cases  of  Butler 
v.  Hyland  and  Hovey  v.  Bradbury  above  re- 
ferred to.  It  Is  true  that  In  those  cases  the 
trusts  sought  to  be  enforced  were  Involun- 
tary trusts,  but  in  each  of  those  cases  only 
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two  years  had  elapsed  from  the  death  of  one 
of  the  parties  to  the  voluntary  trust  which 
had  been  changed  into  the  Involuntary  one 
which  was  sought  to  be  enforced.  Clearly 
there  the  four-year  statute  of  limitations 
had  not  run  in  favor  of  the  involuntary  trus- 
tees. In  the  case  at  bar  the  trust  cast  on  the 
defendant  Bassett  was  an  Involuntary  one. 
The  plaintiffs  had  a  right  to  proceed  to  en- 
force their  claim  to  the  trust  property  im- 
mediately that  the  title  to  the  trust  prop- 
erty vested  In  the  defendant  Bassett  as  an 
involuntary  or  constructive  trustee.  The 
statute  commenced  to  run  from  that  date, 
and  this  action,  not  having  been  commenced 
until  over  five  years  thereafter,  was  barred 
by  the  provisions  of  the  statute  requiriug 
such  actions  to  be  commenced  within  four 
years  from  the  time  the  right  of  action  ac- 
crues. 

The  trial  court  should  have  sustained  the 
demurrer  to  the  complaint  on  this  ground. 
The  judgment  and  order  are  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  set  aside  the  judgment  entered, 
and  to  enter  an  order  sustaining  the  demur- 
rer of  the  defendant  Bassett  to  the  complaint 
and  the  amendment  thereto. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  HENSHAW,  J. ;  SLOSS,  J. 


LITCH  et  al.  v.  KERNS  et  al.    (Civ.  444.) 

(Court  of  Appeal,  Third  District,  California. 
Sept.  9,  1908.) 

1.  Judgment  (8  195*)— Issues  on  Demubbeb. 

Where  plaintiff  chooses  to  rely  on  the  com- 
plaint after  the  court  has  sustained  a  demurrer 
thereto,  a  judgment  of  dismissal,  or  for  de- 
fendant, is  the  proper  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  8  195.*] 

2.  Appeal  and  Ebbob  (8  870*)  —  Judgment 
Appealable— Review. 

An  appeal  from  a  judgment  of  dismissal,  or 
for  defendant  after  sustaining  a  demurrer  to  the 
complaint,  on  the  ground  thut  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action, 
brings  under  review  the  rulings  on  the  demur- 
rer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  9  3507 ;  Dec.  Dig.  8  870.*] 

3.  Appeal  and  Ebbob  (8  102*)— Obdebs  Ap- 
pealable—Rulings  on  Deuubbeb. 

Under  Code  Civ.  Proc.  §  939,  defining  ap- 

fiealable  orders,  an  order  overruling  or  sustain- 
ng  a  demurrer  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  688-098;  Dec.  Dig.  8 
102.*] 

4.  Judgment  (8  195*)— Issues  on  Demubbeb. 

Where  the  court  sustains  a  demurrer  to 
the  complaint,  and  refuses  to  allow  plaintiff  to 
amend,  a  judgment  in  favor  of  defendant  should 
be  entered,  though  the  refusal  to  allow  an 
amendment  might  be  equivalent  to  a  final  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  8  195.*] 


•For  other  cams  bm  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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Appeal  from  Superior  Court,  Butte  Coun- 
ty; E.  S.  Mahon,  Judge. 

Action  by  A  G.  Litch  and  others  against 
B.  S.  Kerns  and  others.  Prom  an  order  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiffs appeal.  Dismissed. 

L.  F.  Eggers,  for  appellants.  Park  Hen- 
shaw,  for  respondents. 

BURNETT,  J.  The  record  shows  that: 
"The  demurrer  to  the  second  amended  com- 
plaint was  duly  argued  by  respective  counsel ; 
and,  after  due  consideration  by  the  court, 
It  is  ordered  that  said  demurrer  be,  and  the 
same  Is  hereby,  sustained,  to  which  ruling 
counsel  for  plaintiff  then  and  there  duly  ex- 
cepted." The  notice  of  appeal  specifies  that: 
"The  plaintiffs  hereby  appeal  •  *  •  from 
the  order  of  the  aforesaid  superior  court 
*  •  *  in  sustaining  the  demurrer  of  de- 
fendants to  the  said  plaintiffs'  complaint." 
It  does  not  appear  that  plaintiffs  ever  ap- 
plied to  the  court  for  permission  to  file  anoth- 
er amended  complaint,  uor  that  there  would 
have  been  a  denial  of  said  application  if  it 
had  been  made.  However,  we  must  presume 
that  plaintiffs  chose  to  rely  upon  the  com- 
plaint in  question,  and  in  orderly  sequence 
a  judgment  should  have  been  rendered  dis- 
missing the  action,  or  for  defendants  for 
their  costs.  An  appeal  from  the  judgment 
would  have  brought  under  review  the  ques- 
tion of  law  whether  the  court  erred  In  hold- 
ing that  the  second  amended  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action.  But,  as  shown  by  the  certificate 
of  the  clerk,  "no  judgment  upon  said  order, 
or  any  judgment  of  any  kind,  has  ever  been 
rendered  or  entered." 

Respondents  have  moved  to  dismiss  the 
appeal,  upon  the  ground:  "First,  that  said 
appeal  was  prematurely  taken ;  and,  second, 
that  the  order  appealed  from  is  not  an  ap- 
pealable order."  The  position  is  clearly  well 
taken.  An  order  sustaining  or  overruling 
a  demurrer  is  not  appealable.  Code  Civ. 
Proc.  S  939;  Moulton  v.  Ellmaker,  30  Cal. 
528;  HIbberd  v.  Smith,  39  Cal.  147;  Ashley 
v.  Olmstead,  54  Cal.  618.  In  the  last  cited 
case  It  is  said:  "From  an  order  sustaining 
a  demurrer  *  *  *  no  appeal  can  be  taken 
directly  to  this  court.  The  only  method  of 
review  of  such  proceedings  here  is  through 
an  appeal  from  the  final  judgment  entered 
In  the  action  itself,  If  such  Judgment  be  un- 
favorable." In  the  HIbberd  Case,  supra,  It 
is  said:  "The  judgment  is  itself  an  adjudica- 
tion upon  the  demurrer ;  and  it  is  only  from 
the  Judgment,  and  not  from  an  order  sustain- 
ing the  demurrer,  that  the  plaintiff  could  ap- 
peal. We  have  repeatedly  held  that  an  order 
sustaining  or  overruling  a  demurrer  is  not 
an  appealable  order."  There  is  nothing  to 
the  contrary  in  the  cases  cited  by  appellants. 
In  Gallardo  v.  Reed,  49  Cal.  346,  there  was 
an  application  to  the  Supreme  Court  for  a 


writ  of  mandate  to  compel  the  trial  judge 
to  pronounce  judgment  The  court  said: 
"The  demurrer  to  the  complaint  was  sus- 
tained, and  the  plaintiff's  application  to 
amend  was  refused.  This  amounts  to  a  final 
disposition  of  the  cause,  and  it  therefore  be- 
came the  duty  of  the  clerk,  in  the  absence 
of  special  directions  from  the  judge,  to  enter 
appropriate  judgment  In  the  records  of  the 
court."  So  here,  if  the  court  had  refused  to 
allow  the  plaintiffs  to  amend,  it  might  be 
considered  equivalent  to  a  final  judgment, 
but  still  it  would  be  the  duty  of  the  clerk 
to  enter  a  judgment  in  favor  of  defendants, 
and  from  this  the  appeal  would  properly 
be  taken.  The  case  of  Goldtree  v.  Spreckels, 
135  Cal.  672,  67  Pac.  1091,  cited  by  appellants, 
has  no  direct  bearing  upon  the  question  be- 
fore us.  It  does,  however,  in  the  following 
quotation,  recognize  the  necessity  of  a  judg- 
ment in  addition  to  the  order  sustaining  the 
demurrer  to  the  complaint:  "When  a  general 
demurrer  to  a  petition  is  sustained,  and  the 
plaintiff  declines  to  amend,  he  practically 
confesses  that  he  has  alleged  in  his  pleading 
every  fact  he  is  prepared  to  prove  In  support 
of  his  action.  Therefore,  in  such  a  case, 
nothing  remains  to  be  done  except  to  render 
Judgment  for  the  defendant."  In  the  fore- 
going view  there  is  nothing  technical  or  arbi- 
trary, nor  does  this  course  impose  upon  an 
appellant  any  hardship;  but,  on  the  con- 
trary, it  harmonizes  with  the  requirement  of 
the  statute,  the  decisions  of  the  courts,  and 
the  uniform  practice  of  the  profession.  No 
doubt  if  plaintiffs  bad  announced  that  they 
declined  to  amend,  or  if  the  court  had  re- 
fused them  permission  so  to  do,  the  clerk 
would  have  entered  the  appropriate  judg- 
ment, and  the  appeal  could  have  been  prop- 
erly taken,  but  appellants  chose  rather  to 
pursue  a  course  for  which  we  can  find  no  rea- 
son nor  legal  support  It  may  be  added  that, 
notwithstanding  the  conclusion  we  have 
reached  on  the  motion  to  dismiss,  we  hare 
examined  the  whole  record,  and  we  are  en- 
tirely satisfied  that  the  trial  court  properly 
sustained  the  demurrer. 
The  appeal  Is  dismissed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


PACIFIC  WINDOW  GLASS  CO.  et  aL  v. 

SMITH,  Judge.    (Civ.  506.) 
(Court  of  Appeal,  Third  District  California. 
Sept  9,  1908.) 

1.  Justices  of  the  Peace  (§  159*)— Appeal— 
Secueitt— Deposit— Purpose. 

Code  Civ.  Proc.  9  978,  requires,  on  appeal 
from  a  Justice's  court,  an  undertaking  in  the 
sum  of  $100  for  costs  on  appeal,  and  also  pro- 
vides for  an  undertaking  to  stay  proceedings, 
but  makes  a  deposit  of  the  amount  of  the  judg- 
ment appealed  from,  including  costs,  equivalent 
to  the  undertaking  for  a  stay,  and  requires  the 
justice  to  transmit  the  deposit  to  the  clerk  of 
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the  superior  court.  Section  926  permits  a  mon- 
ey deposit  in  lieu  of  an  undertaking  for  costs 
on  appeal,  and  requires  the  sum  bo  deposited 
to  be  equal  to  the  amount  required  by  the  under- 
taking. Judgment  having  been  rendered  against 
petitioners  in  a  justice's  court  for  $177,  includ- 
ing attorney's  fees  and  costs,  they  appealed,  and 
on  the  following  day  deposited  the  amount  of 
the  judgment  appealed  from  without  stating  its 
purpose,  and  the  proceedings  and  the  deposit 
were  transferred  to  the  superior  court  Held, 
that  the  deposit  would  be  construed  as  being  se- 
curity for  costs  on  appeal,  and  not  to  stay  pro- 
ceedings, so  that  the  appeal  was  improperly  dis- 
missed for  want  of  such  security. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  f  159.*] 

2.  Justices  of  the  Peace  (§  159*)— Appeal- 
Requisites  fob  Transfer — Security — De- 
posit— Amount. 

Under  Code  Civ.  Proc.  f  978,  requiring  on 
appeal  from  a  justice's  court  an  undertaking  in 
the  sum  of  $100  for  payment  of  costs  on  ap- 
peal, and  section  926  permitting  a  money  de- 
posit in  an  equal  sum  in  lieu  thereof,  the  sum 
deposited  as  security  cannot  be  less  than  the 
amount  required  by  statute,  but  the  fact  that  it 
exceeds  that  amount  will  not  invalidate  the  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  }  159.*] 

3.  Estoppel  (8  68*)— Party  Entitled  to  Al- 
lege—Assent to  Proceedings. 

Where,  on  appeal  from  a  justice's  court,  a 
deposit  was  made  without  stating  whether  it 
was  for  security  on  appeal  or  to  stay  proceed- 
ings, but  upon  motion  to  dismiss  the  appeal  in 
the  superior  court  appellant  stated  that  it  was 
made  to  perfect  the  appeal,  he  would  be  estop- 
ped from  thereafter  asserting  that  it  was  for  a 
different  purpose. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §8  165-169;  Dec.  Dig.  §  68.*1 

4.  Trial  (f  18*)— Decisions  —  Decisions  on 
Merits. 

Causes  should  be  allowed  to  be  heard  on 
their  merits,  wherever  possible,  without  doing 
positive  violence  to  rules  of  procedure  and  prac- 
tice. 

[Ed.  Note.— For  other  cases,  Bee  Trial,  Dec. 
Dig.  8  18.*] 

Certiorari  to  Superior  Court,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Certiorari  by  the  Pacific  Window  Glass 
Company  and  others  against  Frank  H. 
Smith,  as  judge  of  the  superior  court  in  and 
for  San  Joaquin  county,  and  the  superior 
court,  to  set  aside  an  order  dismissing  an 
appeal  by  petitioners.  Order  annulled  and 
vacated. 

Ashley  &  Neumlller,  for  petitioners.  Web- 
ster &  Webster,  for  respondents. 

HART,  J.  Certiorari.  The  petitioners 
charge  that  the  respondents  acted  In  excess 
of  their  jurisdiction  In  the  dismissal  of  an 
appeal  from  the  justice's  court  of  O'Neal 
township,  county  of  San  Joaquin,  In  a  cer- 
tain action  wherein  one  W.  J.  Herson  was 
plaintiff  and  the  petitioners  were  defendants, 
and  in  which  Judgment  was  rendered  and 
entered  in  favor  of  the  plaintiff  In  said  ac- 
tion against  the  petitioners. 

The  ground  upon  which  the  appeal  was 


dismissed  In  said  action  was  that  "no  under- 
taking on  appeal  for  the  sum  of  $100  for  the 
payment  of  the  costs  on  the  appeal"  had  been 
filed  by  the  defendants  in  said  action  (peti- 
tioners here),  as  required  by  the  provisions 
of  section  978  of  the  Code  of  Civil  Proce- 
dure. According  to  the  uncontroverted  aver- 
ments of  the  petition,  a  judgment  was  ren- 
dered by  the  justice's  court  of  O'Neal  town- 
ship on  the  2d  day  of  April,  1908,  in  favor 
of  said  W.  J.  Herson  and  against  the  peti- 
tioners for  the  sum  of  $177.80,  of  which  the 
sum  of  $26.16  was  for  attorneys'  fees  and 
$26.34  for  costs.  On  April  7,  1908,  the  peti- 
tioners as  defendants  in  said  action  filed 
with  said  justice's  court  a  notice  of  appeal 
from  said  judgment  on  questions  of  both  law 
and  fact,  and  served  a  copy  thereof  on  the 
adverse  party,  and  on  the  following  day — 
April  8th— "made  a  deposit  of  the  amount 
of  said  judgment,  Including  all  costs,  ap- 
pealed from,  with  said  Justice,"  in  the  sum 
of  $177.30.  Thereupon  said  justice  trans- 
mitted to  the  clerk  of  the  respondent,  said 
superior  court,  a  certified  copy  of  his  dock- 
et, the  pleadings,  all  notices,  motions,  and 
all  other  papers  filed  In  the  cause,  and  the 
notice  of  appeal,  and  also  transmitted  and 
turned  over  to  the  clerk  of  said  superior 
court  the  sum  of  $177.30  deposited  with  said 
Justice  as  aforesaid,  the  same  to  be -subject 
to  any  order  of  said  superior  court  in  the 
premises.  Thereupon  the  petitioners  caused 
said  appeal  to  be  placed  on  the  May  4,  1908, 
trial  calendar  of  said  superior  court;  no 
objection  thereto  having  been  Interposed  by 
the  plaintiff  in  said  action.  On  May  15, 1908, 
the  said  plaintiff  filed  and  served  notice  on 
petitioners  that  he  would  on  Monday.  May 
25,  1908,  move  to  dismiss  the  appeal  upon 
the  ground  already  stated.  Said  motion  was 
heard,  with  the  result  as  stated.  The  re- 
spondents demur  to  the  petition  on  gen- 
eral grounds.  The  question  which  is  as- 
sumed by  counsel  on  both  sides  to  be  the 
pivotal  one  upon  which  it  must  be  determin- 
ed whether  the  superior  court  obtained  ju- 
risdiction of  the  appeal  Is  as  to  the  intent 
and  purpose  with  which  the  deposit  was 
made  by  the  petitioners  with  the  justice  of 
the  peace. 

There  is  nothing  In  the  record  before  us 
affirmatively  Indicating  the  particular  pur- 
pose which  was  in  the  minds  of  the  petition- 
ers for  which  the  deposit  was  made  when 
the  money  was  delivered  to  the  Justice.  The 
money  was  deposited  the  day  following  the 
filing  of  the  notice  of  the  appeal,  but  coun- 
sel for  petitioners  so  depositing  said  money 
made  no  statement  to  the  justice  as  to  the 
purpose  which  it  was  Intended  the  deposit 
was  to  subserve.  It  is  therefore  claimed 
by  the  respondents  that  the  deposit  being  ex- 
actly the  same  in  amount  as  the  judgment 
and  costs  and  attorneys'  fees  awarded  to 
the  plaintiff,  as  required  by  the  statute  in 


•For  other 


■m  um«  topic  and  section  NUMBER  In  Dec.  *  Am.  Dig*.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


900 


97  PACIFIC 


REPORTER. 


(CaL 


cases  where  a  deposit  of  money  Is  made  in 
lieu  of  a  stay  bond,  and  In  excess  of  the 
amount  required  In  lieu  of  an  undertaking 
conditioned  for  the  payment  of  the  costs  on 
the  appeal,  it  must  be  assumed  that  the  de- 
posit was  made  for  the  purpose  of  staying 
execution,  and  not  for  the  indemnification  of 
the  plaintiff  against  the  costs  on  appeal. 
The  position  of  respondents  would  be  im- 
pregnable if  the  assumption  essential  to  Its 
soundness  were  tenable.  But  we  know  of 
no  principle  and  can  conceive  of  no  reason 
Justifying  that  assumption.  We  think  it 
would  be  more  conformable  to  reason,  and 
that  we  are  authorized  to  assume,  there  be- 
ing nothing  to  the  contrary  shown  by  the 
record  certified  to  this  court  of  all  the  pro- 
ceedings in  the  action  before  the  justice  of 
the  peace,  that  the  purpose  of  the  deposit 
was  intended  by  the  petitioners  to  perfect 
the  appeal,  or,  in  other  words,  Intended  as 
a  step  in  the  matter  of  the  appeal  without 
which  the  appeal  would  manifestly  be  inef- 
fectual. Section  978  of  the  Code  of  Civil 
Procedure  provides  that  "an  appeal  from  a 
justice's  or  police  court  is  not  effectual  for 
any  purpose,  unless  an  undertaking  be  filed 
with  two  or  more  sureties  in  the  sum  of  one 
hundred  dollars  for  the  payment  of  the 
costs  on  the  appeal."  The  same  section  pro- 
vides for  an  undertaking  the  purpose  of 
which  Is  to  stay  the  proceedings,  and  further 
provides  as  to  the  latter  undertaking  that 
"a  deposit  of  the  amount  of  the  judgment, 
Including  all  costs,  appealed  from  or  of  the 
value  of  the  property,  including  all  costs  in 
actions  for  the  recovery  of  specific  personal 
property,  with  the  justice  or  Judge,  is  equiv- 
alent to  the  filing  of  the  undertaking,  and 
in  such  cases,  the  justice  or  Judge  must 
transmit  the  money  to  the  clerk  of  the  su- 
perior court  to  be  by  him  paid  out  on  the  or- 
der of  the  court"  There  is  no  provision  in 
that  section  authorizing  the  substitution  of  a 
money  deposit  for  the  undertaking  required 
for  the  payment  of  the  costs  on  the  appeal; 
but  the  right  to  deposit  money  in  lieu  of  an 
undertaking  for  that  purpose  is  given  by 
section  926  of  the  Code  of  Civil  Procedure, 
which  provides  that  the  sum  so  deposited 
must  be  equal  to  the  amount  required  "by 
the  said  undertaking,"  and  an  appeal  so  per- 
fected will  give  the  superior  court  Jurisdic- 
tion of  the  case.  Laws  v.  Troutt,  147  Cal. 
172,  81  Pac.  401.  Section  978  provides,  as 
will  be  observed,  that  the  money  deposited 
in  the  place  of  the  undertaking  to  stay  pro- 
ceedings shall  be  transmitted  by  the  Justice 
to  the  clerk  of  the  superior  court.  There  is 
no  provision  in  either  of  the  sections  to 
which  we  have  referred  requiring  the  same 
course  to  be  pursued  as  to  the  money  depos- 
ited in  lieu  of  the  undertaking  for  the  pay- 
ment of  the  costs  on  the  appeal.  It  is  thus 
to  be  noticed  that  it  was  perhaps  the  duty 
of  the  justice,  assuming  that  the  money  de- 
posited with  him  by  the  petitioners  was  for 
the  payment  of  the  costs  on  the  appeal,  to 


have  retained  said  money  pending  the  di* 
position  of  the  appeal  by  the  superior  court 
But  this  circumstance  does  not  necessarily 
become  a  factor  in  the  determination  of  the 
question  before  us.  The  Tight  of  the  peti- 
tioners to  maintain  their  appeal  should  not 
be  made  to  hinge  on  an  unauthorized  act  of 
the  justice  of  the  peace.  Besides,  if  this 
were  the  only  objection  grounded  against 
the  right  to  maintain  the  appeal,  it  would 
promptly  and  properly  be  repudiated  as  a 
mere  shadow  without  any  semblance  of  sub- 
stance. But  we  do  not  understand  respond- 
ents to  undertake  to  maintain  that  the  cir- 
cumstance possesses  further  significance  than 
as  evidencing  the  understanding  the  Justice 
conceived  of  the  purpose  for  which  the  depos- 
it was  made. 

We  think  the  deposit,  under  all  the  cir- 
cumstances, is  fo  be  and  should  be  construed 
as  having  been  made  for  the  purpose  of  the 
payment  of  the  costs  on  the  appeal.  The 
petitioners  intended  to  and  did  take  the  ap- 
peal. They  filed  and  served  their  notice  to 
that  effect,  and  doubtless  their  counsel  well 
knew  that,  In  order  to  perfect  the  appeal, 
an  undertaking  or  a  deposit  of  some  amount 
of  money  to  guarantee  the  payment  of  the 
costs  on  appeal  was  indispensably  essential. 
For  aught  that  we  can  determine  from  the 
record  before  us,  the  petitioners  might  have 
believed  and  assumed  that  the  depositing 
with  the  Justice  of  a  sum  equal  in  amount 
to  the  Judgment  and  costs,  etc.,  would  have 
the  effect  of  both  staying  proceedings  and 
perfecting  the  appeal.  But  as  the  Supreme 
Court  of  Nevada,  In  Nevada  v.  Cal.  M.  Co.. 
18  Nev.  212,  says:  "Whether  they  unwitting- 
ly or  Intentionally  executed  the  undertaking 
for  the  purpose  of  perfecting  the  appeal  as 
well  as  staying  execution,  the  result  is  that 
they  accomplished  the  first,  whether  they 
did  the  last  or  not  An  appeal  is  taken  by 
filing  and  serving  notice.  It  Is  made  effectu- 
al as  an  appeal  simply  by  executing  an  un- 
dertaking In  accordance  with  section  1402, 
Comp.  Laws."  The  fact  that  the  amount  de- 
posited exceeds  that  required  by  the  statute 
to  make  the  appeal  effectual  cannot,  of  course, 
vitiate  the  appeal.  The  sum  deposited  to 
render .  the  appeal  effectual  cannot  be  less 
than  that  required  (Swem  v.  Monroe,  148 
Cal.  743,  83  Pac.  1074),  but  the  appeal  can- 
not be  invalidated  because  the  amount  de- 
posited for  that  purpose  exceeds,  however 
much,  the  sum  prescribed.  M.  H.  C.  &  M. 
Co.  v.  Woodbury,  10  Cal.  186;  Ward  v.  Su- 
perior Court,  68  Cal.  519.  In  some  of  the 
early  cases  it  is  said  that  an  appeal  will 
not  be  dismissed  on  the  ground  of  insufllcien- 
cy  in  the  justification  of  the- sureties,  where 
the  undertaking  was  both  to  render  the  ap- 
peal effectual  and  to  stay  execution,  and  the 
Justification  was  sufficient  for  the  former 
purpose.  Dobbins  v.  Dollarhlde,  15  Cal.  374; 
Zoller  v.  McDonald,  23  Cal.  136.  The  depos- 
it was  sufficient  to  meet  the  costs  on  appeal, 
and  we  can  see  no  reason  why  It  should  not, 
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under  the  circumstances,  be  held  to  have 
been  made  for  that  purpose.  It  la,  of  course, 
Impossible  to  say,  except  by  presumption, 
what  the  particular  Idea  of  petitioners  was 
in  making  the  deposit,  but  we  may  suggest 
that  we  can  hardly  understand  why  the  pe- 
titioners should  have  intended  the  deposit 
to  operate  as  a  stay  only,  since  they  could 
have  gained  no  substantial  advantage  by 
depositing  the  money  for  tbe  purpose  of  ef- 
fecting a  stay  of  proceedings  if,  as  the  re- 
spondents contend,  they  failed  to  take  the 
necessary  step  to  make  the  appeal  effectual. 

Counsel  for  respondents  suggest  that,  if 
the  plaintiff  had  sought  to  secure  execution 
of  the  judgment,  the  petitioners,  under  the 
circumstances,  could  and  probably  would 
have  claimed  that  the  deposit  was  intended 
as  a  stay.  If  so,  their  appeal  would  have 
been  without  the  requisite  support  and  con- 
sequently ineffectual.  The  suggestion  also 
occurs  to  us  that  the  plaintiff  in  the  appeal- 
ed action  could  have  suffered  no  injury  from 
a  refusal  of  the  court  to  dismiss  the  appeal, 
for,  having  declared,  in  resisting  the  motion, 
the  purpose  of  the  deposit  to  be  to  perfect 
the  appeal,  the  petitioners  would  certainly 
have  been  estopped  from  thereafter  denying 
it,  or  from  asserting  a  contrary  or  different 
purpose  of  said  deposit. 

The  conclusion  we  have  reached  responds 
to  the  spirit  and  corresponds  with  the  trend 
of  modern  decisions  on  points  of  practice  in 
general,  which  Is  that  causes  should  be  per- 
mitted to  be  heaTd  on  their  merits  where,  in 
so  ruling,  positive  violence  Is  not  done  some 
rule  or  rules  of  procedure  and  practice. 
Vinson  v.  Los  Angeles  Pac.  R.  R.  Co.,  147 
Cal.  483,  82  Pac.  S3. 

In  accordance  with  the  foregoing  views, 
tbe  order  of  the  respondents  dismissing  the 
appeal  In  said  action  of  Herson  v.  Pacific 
Window  Glass  Co.  (a  Corporation)  et  al.,  Is 
hereby  annulled,  set  aside,  and  vacated. 


We  concur: 
NETT,  J. 


OHIPMAN,   P.   J.;  BUR- 


HARTWELL  v.  0.  GANAHL  LUMBER  CO. 

et  al.    (Civ.  512.) 
(Court  of  Appeal,  Second  District,  California. 
Sept.  8,  1908.) 

1.  Contracts  «  34*)— Building  Oontb acts- 
Execution— Sufficiency. 

A  building  contract  purported  to  consist  of 
three  parts,  all  attached.  The  first  part  was  a 
builder's  contract  signed  by  the  parties,  and  call- 
ed for  the  construction  of  a  building  on  a  des- 
ignated lot  "conformable  to  the  drawings  and 
specifications  of  even  date  herewith"  made  by 
a  designated  architect,  "and  signed  by  tbe  par- 
tics."  The  second  part  consisted  of  specifica- 
tions made  by  the  architect  and  named  "specifi- 
cations of  the  material  and  labor  to  be  used  in 
the  erection  of  *  *  *  building  *  *  *  on" 
designated  lot.  The  third  part  consisted  of  gen- 
eral specifications  for  the  materials  and  work 


for  the  erection  of  the  building  furnished  by  the 
architect.  The  second  and  third  portions  were 
each  signed  by  the  contractor.  Held,  that  the 
contract  was  sufficiently  executed  within  Code 
Civ.  Proc.  §  1183,  providing  that  building  con- 
tracts shall  be  in  writing  subscribed  by  the  par- 
ties thereto,  etc. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  34.*] 

2.  Evidence  (J  399*)  —  Parol  Evidence  — 
Building  Contracts  —  Identification  of 
Part  of  Contract. 

Parol  evidence  cannot  be  received  to  show 

what  plans  and  specifications  were  intended  by 

the  parties  to  form  a  part  of  their  contract  for 

the  construction  of  a  building. 
[Ed.  Note. — For  other  cases,  see  Evidence, 

Dec.  Dig.  9  399.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Walter  Bordwell,  Judge. 

Action  by  George  H.  Hartwell  against  the 
O.  Ganahl  Lumber  Company  and  others. 
From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  cer- 
tain of  the  defendants  appeal.  Affirmed. 

G.  C.  De  Garmo  and  Charles  L.  Batcheller, 
for  appellants.  R.  L.  Horton,  for  respond- 
ent 

ALLEN,  P.  J.  Appeal  from  a  Judgment 
and  an  order  denying  the  motion  of  appel- 
lants for  a  new  trial. 

The  case  presented  is  one  where  plaintiff 
brought  an  action  against  a  large  number  of 
defendants,  each  of  whom  had  filed  a  cer- 
tain claim  of  lien  against  the  property  of 
plaintiff,  requiring  them  to  litigate  as  to 
their  respective  claims  to  a  balance  In  plain- 
tiff's hands  subject  to  such  liens.  It  was 
stipulated  that  the  claims  of  Hen  were  cor- 
rect as  to  the  amounts. 

Tbe  only  question  presented  upon  this  ap- 
peal relates  to  the  validity  of  a  certain 
building  contract  entered  Into  between  plain- 
tiff and  one  Parller  for  the  construction  of 
a  certain  house.  There  Is  appended'  to  the 
respondent's  brief  an  opinion  filed  by  Hon. 
Walter  Bordwell,  trial  judge,  in  support  of 
his  judgment  determining  that  the  contract 
entered  Into  was  a  valid  one.  This  opinion 
reflects  our  views  upon  the  question  involved, 
and  Is  adopted  as  the  opinion  of  this  court: 

"The  plaintiff  is  the  owner  of  real  prop- 
erty upon  which  the  defendant  Parller,  as 
contractor,  constructed  a  dwelling.  The  oth- 
er defendants  are  Hen  claimants  for  labor 
performed,  materials  furnished,  or  subcon- 
tract work.  The  plaintiff  by  this  action 
seeks  to  have  the  defendants  interplead,  and 
desires  that  the  court  by  its  decree  divide 
the  amount  of  money  conceded  to  be  due  un- 
der the  contract  and  which  he  has  deposited 
in  court.  The  plaintiff  has  offered  an  in- 
strument from  the  recorder's  office,  purport- 
ing to  be  a  contract  under  which  the  building 
was  constructed,  as  evidence  of  the  provi- 
sions of  section  1183,  Code  Civ.  Proc.,  requir- 
ing building  contracts  over  $1,000  to  be  In 
writing,  have  been  complied  with.    The  de- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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fendants  object  to  the  offer  on  the  ground 
that  the  contract  has  not  been  duly  executed, 
in  that  the  plana  and  specifications,  although 
attached  to  the  contract,  have  not  been  sign- 
ed by  the  parties,  as  required  by  the  express 
provisions  of  the  contract  The  objections 
will  be  overruled,  for  which  I  give  the  fol- 
lowing reasons: 

"The  instrument  offered  consists  of  three 
parts  all  attached,  the  first  part  being  a 
builder's  contract  In  the  form  commonly  used 
in  this  vicinity;  the  second,  specifications; 
and,  the  tbird,  plana  The  first  part,  usu- 
ally called  the  'contract,*  is  signed  by  both 
parties.  Among  other  things  it  contains  the 
statement  that  the  contract  is  to  construct 
'a  two-story  frame  residence  with  basement 
and  attic,  said  building  to  be  built  on  lot  176 
of  Clark  &  Bryan's  Westmoreland  tract"; 
also  that  the  building  is  to  be  constructed 
'conformable  to  the  drawings  and  specifica- 
tions of  even  date  herewith,  made  by  A.  L. 
Haley,  architect,  and  signed  by  the  parties.' 
Turning  to  the  specifications  attached  to  this 
contract,  we  find  them  to  be  named  as  'Speci- 
fications of  the  material  and  labor  to  be  used 
In  the  erection  of  a  two-story  frame  residence 
building  for  George  H.  Hartwell,  Esq.,  on  lot 
176  Westmoreland  tract.  *  •  *  A.  L.  Hal- 
ey, architect,'  and  underneath  the  cover  we 
find  again  'general  specifications  for  the  ma- 
terials and  works  necessary  in  the  erection 
and  completion  of  the  two-story  frame  resi- 
dence building  for  George  H.  Hartwell,  to 
be  located  on  lot  176  Westmoreland  tract, 
on  the  west  side  of  Menlo  avenue,  according 
to  the  accompanying  plans  and  specifications 
as  furnished  by  A.  L.  Haley,  architect,  204-5 
Henne  Building,  Los  Angeles,  Cal.'  The 
plans  are  attached  to  the  specifications,  and 
are  marked  as  indicated  in  the  specifications 
as  prepared  on  the  scale  of  one  Inch  to  one 
foot  and  by  'A.  L.  Haley,  architect,  204-5 
Henne  building,  Los  Angeles,  Cal.'  The  sec- 
ond and  third  portions  of  the  instrument — ■ 
that  is,  the  plans  and  specifications — are 
each  signed  by  the  contractor.  I  think  it 
proper  to  hold  as  a  presumtion  that  the 
contract  was  signed  by  the  owner  and  con- 
tractor In  the  condition  it  now  Is,  to  wit, 
with  the  plans  and  specifications  attached 
thereto ;  and,  furthermore,  the  oral  evidence 
in  the  case  shows  it  was  so  signed.  No  oral 
evidence  can  be  received  to  show  what  plans 
and  specifications  were  intended  by  the  par- 
ties to  form  a  part  of  their  contract  The 
sole  question  here  Is  whether  the  plans  and 
specifications  attached  to  the  contract  can, 
as  a  proposition  of  law,  without  the  aid  of 
any  oral  testimony,  be  held  to  be  the  plans 
and  specifications  intended  by  the  parties  to 
be  those  constituting  a  part  of  their  contract 

"Sufficiency  of  execution  of  contracts  re- 
sembling the  one  here  has  been  at  different 
times  before  the  Supreme  Court.  In  Donnel- 
ly v.  Adams,  115  Cal.  129,  46  Pac.  916.  the 
contract  refers  to  specifications  as  being  sign- 


ed and  kept  in  the  office  of  the  architect  No 
specifications  are  In  fact  signed.  The  con- 
tract was  held  to  be  inchoate  and  void  be- 
cause of  the  mis  reference.  In  West  Coast 
Lumber  Co.  v.  Knapp,  122  Cal.  80,  54  Pac. 
533,  the  contract  recited  that  the  plans  and 
specifications  were  Identified  by  the  signa- 
tures of  the  parties  thereto.'  No  such  sig- 
natures being  found,  the  contract  was  held 
invalid,  although  after  the  contract  was  sign- 
ed the  plans  and  specifications  were  attach- 
ed and  the  whole  filed  as  one  document  In 
Worden  v.  Hammond,  37  Cal.  62,  the  plans 
and  specifications  were  referred  to  as  an- 
nexed, but  were  not  in  fact;  the  contract 
held  void.  In  Willamette  S.  M.  L.  &  Mfg. 
Co.  v.  Los  Angeles  College,  94  Cal.  229,  29 
Pac.  629,  held  that  a  failure  to  annex  draw- 
ings referred  to  in  the  contract  as  'hereunto 
annexed'  renders  the  contract  invalid;  and 
holds  that  it  is  necessary  that  the  'entire 
terms  [of  contract]  can  be  ascertained  by 
mere  inspection  and  without  oral  testimony.* 
There  have  been  a  number  of  other  cases  de- 
cided by  the  Supreme  Court  all  holding  that 
where  the  plans  and  specifications  were  not 
filed  with  the  recorder,  the  contract  'is  ren- 
dered void.'  It  is  all  a  question  of  identifica- 
tion. If,  from  an  Inspection  of  the  instru- 
ment offered,  the  court  can  determine  that 
it  is  the  contract  agreed  upon  by  the  parties 
in  its  entirety,  it  will  be  sufficient;  but  if 
any  oral  testimony  is  required  to  enable  the 
court  to  determine  whether  or  not  this  is 
the  complete  contract  Intended  by  the  par- 
ties, then  the  execution  is  insufficient  for. 
according  to  all  authorities,  no  such  oral 
testimony  can  be  received.  None  of  the  cases 
referred  to  as  having  been  before  the  Su- 
preme Court  was  precisely  like  the  one  at 
bar.  If  they  were,  then  the  determination  of 
the  Supreme  Court  would,  of  course,  settle 
the  matter;  or,  if  this  case  come  entirely 
within  the  principles  laid  down  by  the  Su- 
preme Court,  then  those  decisions  would  be 
conclusive  here.  Some  of  these  cases  so 
strongly  resemble  the  one  on  trial  that  at 
first  Impulse  they  seem  to  determine  the  mat- 
ter; but  there  Is  a  difference,  and  the  most 
important  is  that  in  none  of  these  cases 
does  it  appear  that  there  was  any  method  or 
reference  other  than  the  signing  or  attaching 
of  the  plans  and  specifications  by  which  It 
could  be  determined  that  the  plans  and  speci- 
fications attached  were  the  ones  relied  on  by 
the  parties  for  their  guide  as  to  details  of 
construction.  Here  the  contract  signed  by 
both  parties  referred  to  plans  and  specifica- 
tions to  be  prepared  by  Mr  Haley,  the  archi- 
tect and,  turning  to  the  plans  and  specifica- 
tions attached  to  the  contract  we  find  that 
they  go  together  and  contain  on  their  face 
the  information  that  they  were  prepared  for 
the  construction  of  the  house  of  the  plaintiff 
and  on  property  particularly  described,  to 
wit  precisely  the  same  property  described 
in  the  contract    In  the  second  place,  the 
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plans  and  specifications  contain  the  signature 
of  one  of  the  parties  to  the  contract,  to  wit, 
the  contractor,  and  is  Indorsed  by  the  county 
recorder,  as  'filed  at  the  request  of  the  own- 
er.' The  plaintiffs  counsel  argues  (and  not 
without  force)  that  this  is  a  sufficient  sign- 
ing to  meet  the  requirements  of  the  contract, 
as  it  indicates  an  Intention  on  the  part  of 
both  parties  to  regard  this  as  their  contract 
and  binding  upon  them.  I  might  find  more 
difficulty  in  satisfying  my  mind  on  the  suffi- 
ciency of  the  execution  if  the  argument  as 
to  the  sufficient  signing  was  the  only  answer 
to  the  attack  made  upon  the  contract;  but 
an  inspection  of  the  plans  and  specifications 
shows  clearly,  Irrespective  of  any  signing  of 
the  contract,  that  they  were  made  as  contem- 
plated by  the  parties;  and  these  plans  and 
specifications  are  the  ones  referred  to  In  the 
contract  which  is  signed  by  the  parties. 
That  Is  certain  which  can  be  made  certain* 
Is  applicable  here,  because  from  an  inspec- 
tion of  the  instruments  as  a  whole  it  can 
be  determined  with  certainty  that  the  plans 
and  specifications  attached  are  those  referred 
to  in  the  contract 

"The  rule  by  which  we  are  bound  is  that 
we  must  determine  from  an  Inspection  of  the 
writing,  without  resort  to  parol  testimony, 
what  the  parties  intended  to  rely  upon  as 
their  guide  in  the  performance  of  the  things 
to  be  done ;  and  all  the  Supreme  Court  cases 
cited  by  counsel  for  the  defendants  were  con- 
sidered as  coming  within  this  rule.  If  the 
instrument  as  a  whMe,  makes  certain  what 
that  intention  was,  it  will  suffice,  and  no 
omission  which  does  not  cause  uncertainty, 
or  tend  to  mislead,,  will  be  allowed  to  stand 
in  the  way  of  upholding  the  contract,  and  to 
my  mind,  in  this  case,  it  can  determine  with- 
out resorting  to  parol  testimony  that  the 
plans  and  specifications  attached  are  the 
ones  which  the  parties  Intended;  hence,  in 
my  Judgment,  this  case  does  not  come  within 
the  rule." 

The  validity  of  the  contract  then,  being  de- 
termined, the  court  by  its  order  distributed 
the  fund  among  the  various  claimants. 
While  the  court  erred  under  decisions  of  our 
Supreme  Court  announced  since  the  trial  of 
this  cause  in'  awarding  preference  to  labor 
lienors  and  inl  allowing  them  attorney's  fees, 
as  well  as  attorney's  fees  to  the  materialmen, 
appellants  dldl  not  serve  notice  of  appeal  up- 
on any  of  the  lien  claimants  to  whom  such 
rights  had  been  given,  and  make  no  point  if 
in  fact  any  could  be  made,  that  the  allow- 
ance of  an  attorney's  fee,  as  between  the  ap- 
pellants, materially  prejudiced  either  in  his 
rights.  The  judgment,  in  so  far  as  it  affects 
the  defendants  other' than  appellants,  has  be- 
come final,  and  we  see  no  prejudicial  error  In 
the  record  open  to  correction. 

The  judgment  and  order  are  affirmed. 

We  concur:   TAGGART,  J. ;  SHAW,  J. 
•For  other  ease*  *m  ium  topio  and  section  NUMBER 


LARUE  v.  DAVIES.    (Civ.  478.) 

(Court  of  Appeal,  Third  District  California. 
Sept.  9,  1908.    Rehearing  Denied  by 
Supreme  Court  Nov.  5,  1908.) 

1.  Shebiffs  and  Constables  (|  13*)— Remov- 
al fob  Neglect  of  Duty— Summary  Pro- 
ceedings— Accusation — S  deficiency. 

Pen.  Code,  9  772,  provides  for  the  removal 
by  summary  proceedings  of  public  officers  accus- 
ed of  neglecting  their  duties.  Section  415  pro- 
vides that  every  person  who  maliciously  and 
willfully  disturbs  the  peace  by  fighting,  etc.,  is 
guilty  of  a  misdemeanor.  Pol.  Code,  §  4176, 
subdivs.  1,  2.  3,  make  it  the  duty  of  the  sheriff 
to  preserve  the  peace  and  to  prevent  all  breach- 
es of  the  peace,  etc.,  which  come  to  his  knowl- 
edge. Section  4315  makes  these  subdivisions  ap- 
plicable to  constables.  Held  that,  in  a  proceed- 
ing to  remove  a  constable  for  neglect  of  duty, 
an  accusation  alleging  that  a  number  of  persons 
"willfully  and  unlawfully"  disturbed  the  peace 
by  fighting  in  the  streets,  and  that  defendant 
refused  to  prevent  them,  etc.,  was  sufficient, 
though  it  did  not  allege  that  such  persons  "mali- 
ciously" disturbed  the  peace,  since  fighting  is  in 
itself  unlawful,  and  under  Pen.  Code,  $  7,  sub- 
div.  4,  providing  that  the  word  "maliciously" 
.  imports  an  intent  to  do  a  wrongful  act,  the  al- 
legation that  such  persons  willfully  and  unlaw- 
fully disturbed  the  peace  sufliciently  indicated 
the  intent.  - 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  §  13.*] 

2.  Sheriffs  and  Constables  (f  13*)— Con- 
stables—Removal  fob  Neglect  of  Dutt — 
Sufficiency  of  Evidence. 

In  summary  proceedings  to  remove  a  con- 
stable for  neglect  of  duty  in  failing  to  prevent  a 
disturbance  of  the  peace,  evidence  held  sufficient 
to  support  findings  against  defendant. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  f  13.*] 

Appeal  from  Superior  Court,  Colusa  Coun- 
ty; H.  M.  Alberry,  Judge. 

Summary  proceedings  on  the  accusation  of 
D.  H.  Larue  against  T.  E.  Davies  for  the  re- 
moval of  defendant  from  tbe  office  of  con- 
stable for  neglect  of  duty.  From  a  judgment 
of  removal,  defendant  appeals.  Affirmed. 

C.  L.  Donohoe  and  Frank  Freeman,  for 
appellant   Seth  Millington,  for  respondent 

BURNETT,  J.  This  is  an  appeal  from  a 
judgment  removing  defendant  from  the  of- 
fice of  constable  of  Princeton  township  in 
Colusa  county.  The  proceedings  were  taken 
under  section  772  of  the  Penal  Code  provid- 
ing for  the  "removal  of  public  officers  by 
summary  proceedings,"  and  were  based  upon 
a  written  accusation  signed  and  verified  by 
plaintiff  charging  defendant  with  refusal  and 
neglect  to  perform  the  official  duties  pertain- 
ing to  his  office  In  that  "oh  the  27th  day  of 
March,  1907,  at  and  in  the  town  of  Prince- 
ton in  Colusa  county,  state  of  California,  and 
In  said  township,  a  large  number  of  persons  on 
the  streets  of  said  town,  did  then  and  there 
willfully  and  unlawfully  disturb  the  peace  of 
said  neighborhood  and  of  said  plaintiff  by 
threatening,  traducing,  quarreling,  and  fighting 
with  one  another;  and  did  then  and  there  use 
vulgar,  profane,  and  indecent  language  that 
was  heard  by  all  passersby  on  said  streets; 
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that  said  defendant  was  present  and  a  wit- 
ness to  all  and  each  of  said  acts  *  *  * 
and  did  willfully,  knowingly,  and  unlawfully 
refuse  and  neglect  to  preserve  the  peace,  or 
to  make  any  effort  to  prevent  the  same ;  that 
said  defendant  had  full  power,  authority,  and 
ability  to  do  and  perform  all  and  each  of  the 
things  herein  alleged  to  have  been  refused 
and  neglected  to  be  done  by  him." 

Appellant  contends:  (1)  that  the  written 
accusation  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  the  judg- 
ment is  not  justified  by  the  findings  of  fact; 
and  (3)  the  findings  of  fact  -are  not  justified 
by  the  evidence. 

The  first  two  grounds  may  be  considered 
together,  as  it  is  admitted  that  the  findings 
follow  the  averments  of  the  accusation. 
Hence,  if  the  objections  to  the  latter  be  not 
well  founded,  it  must  be  conceded  that  the 
findings  support  the  judgment  The  conten- 
tion is  made  that  the  duties  of  the  constable 
are  defined  by  statute,  and  that  the  facts  al- 
leged in  the  accusation  fall  short  of  bringing 
the  case  within  the  scope  and  purview  of  said 
statutory  definition.  The  particular  objec- 
tion made  by  appellant  is  that  it  does  not 
appear  that  an  offense  was  being  committed 
by  any  one  at  the  time  and  place  alleged  in 
the  accusation.  Therefore  it  is  Insisted  no 
duty  was  cast  upon  the  constable  to  take  any 
afllrmatlve  action.  If  we  are  to  look  to  the 
statute  for  a  specific  justification  of  the 
charge,  it  will  be  found  in  subdivisions  1,  2, 
or  3  of  section  4176  of  the  Political  Code. 
By  section  4315  of  the  same  Code  these  sub- 
divisions are  made  applicable  to  a  constable, 
and  they  provide  that  he  must:  "(1)  Pre- 
serve the  peace.  (2)  Arrest  and  take  before 
tne  nearest  magistrate  for  examination,  all 
persons  who  attempt  to  commit  or  who  have 
committed  a  public  offense.  (3)  Prevent  and 
suppress  all  affrays,  breaches  of  the  peace, 
riots  and  insurrections  which  may  come  to 
his  knowledge."  From  the  averments  of  the 
accusation  it  appears  clear  enough  that  cer- 
tain persons  were  perpetrating  a  breach  of 
the  peace  and  that  the  constable  was  present. 
Therefore  it  was  plainly  his  duty  to  prevent 
or  suppress  the  disturbance.  His  Inaction 
under  the  circumstances  alleged  amounted  to 
a  willful  neglect  of  duty,  and  rendered  him 
liable  to  removal  from  office  if  effect  is  to 
be  given  to  said  section  772  of  the  Penal 
Code. 

However,  it  is  argued  by  appellant  that  the 
facts  charged  do  not  amount  to  a  disturbance 
of  the  peace,  for  the  reason  that  a  material 
element  of  the  offense  as  defined  in  section 
415  of  the  Penal  Code  is  omitted  from  the 
accusation.  That  section  provides  that  "ev- 
ery person  who  maliciously  and  willfully  dis- 
turbs the  peace  or  quiet  of  any  neighborhood 
or  person  by  loud  or  unusual  noise,  or  by 
tumultuous  or  offensive  conduct,  or  threat- 
ening, traducing,  quarreling,  challenging  to 
fight  or  fighting  *  *  *  or  uses  any  vul- 
gar, profane  or  indecent  language  within  the 


presence  or  bearing  of  women  or  children  in 
a  loud  and  boisterous  manner  is  guilty  of  a 
misdemeanor."  The  latter  clause  must  be 
eliminated,  as  claimed  by  appellant,  since 
there  is  no  allegation  that  the  language  was 
used  in  the  presence  of  women  or  children 
or  in  "a  loud  and  boisterous  manner."  And 
it  is  urged  that  the  accusation  is  not  brought 
within  the  terms  of  the  first  clause,  since 
there  is  no  allegation  that  the  parties  who 
were  engaged  in  fighting  "maliciously"  dis- 
turbed the  peace.  But  it  is  alleged  that  they 
"willfully  and  unlawfully"  disturbed  the 
peace,  and  we  consider  this  sufficient  to  meet 
the  requirement  of  the  statute.  The  word  "ma- 
liciously" imports  "an  Intent  to  do  a  wrong- 
ful act"  Pen.  Code,  §  7,  subd.  4.  This  in- 
tent is  sufficiently  Indicated  by  the  allega- 
tion that  the  parties  willfully  and  unlaw- 
fully disturbed  the  peace  by  fighting  in  the 
streets.  "Fighting"  has  a  well-defined  mean- 
ing, and  is  Itself  unlawful,  and  it  is  hard  to 
conceive  how  persons  could  willfully  and  un- 
lawfully disturb  the  peace  by  fighting  with- 
out having  "the  Intent  to  do  a  wrongful  act" 
It  is  manifest  of  course,  that  the  accusation 
is  concerned  with  the  commonplace  fisticuffs 
Involving  assault  and  battery,  and  it  does 
not  contemplate  the  more  respectable  if  none 
the  less  cruel  exhibitions  of  skill  and  en- 
durance conducted  according  to  Marquis  of 
Queenabury  rules  under  the  auspices  of  some 
domestic  incorporated  club  sanctioned  by  the 
Legislature.  Pen.  Code,  5  412.  We  conclude 
without  hesitation  that  where  two  or  more 
persons  on  the  streets  of  Princeton  willfully 
and  unlawfully  disturb  the  peace  of  the  neigh- 
borhood by  fighting,  they  are  certainly  com- 
mitting a  public  offense,  and  we  are  unable 
to  resist  the  conviction  that  if  a  peace  officer 
is  present  be  cannot  be  a  passive  spectator 
and  discharge  the  duties  of  his  office.  We 
may  admit  that  the  accusation  is  somewhat 
uncertain  in  the  respects  indicated  by  appel- 
lant but  conceding  for  the  purpose  of  the 
argument  that  the  requirements  for  an  in- 
dictment or  Information  are  applicable  to 
an  "accusation,"  we  find  a  ready  answer  in 
the  suggestion  that  no  objection  whatever  to 
Its  sufficiency  was  made  in  the  court  below, 
and  it  is  clear  that  the  facts  alleged  and  the 
corresponding  findings,  if  defectively  stated, 
furnish  ample  support  for  the  judgment. 

In  considering  the  sufficiency  of  the  evi- 
dence there  is  no  reason  for  iany  departure 
from  the  general  rule  that  t^he  testimony 
must  be  taken  most  strongly  against  the  ap- 
pellant, and,  if  we  can  see  any  substantial 
support  for  the  findings,  we  can  go  no  fur- 
ther. The  record  shows  that  sieveral  wit- 
nesses for  the  plaintiff  testified  to  facts 
tending  to  support  the  material  averments  of 
the  accusation.  For  instance,  cine  said  that 
there  were  from  20  to  40  men  pose  together 
on  the  street.  The  men  weire  wrangling, 
quarreling,  cursing,  and  swerarlng.  These 
men  were  engaged  in  that  sorft  of  thing  for 
at  least  15  or  20  minutes,  whq^n  a  fight  took 
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place.  "Defendant  was  near  where  the  men 
were  all  of  the  time,  and  I  did  not  see  him 
do  anything  to  stop  the  noise  or  fight,  until 
it  was  all  over.  After  it  was  all  over  he  took 
hold  of  one  of  them,  and  told  him  to  quit 
He  did  not  make  any  arrest  After  the 
trouble  was  over  the  defendant  said:  'Hell, 
if  they  want  to  fight  let  them  fight  it  out.' " 
We  must  accept  the  testimony  as  credible 
and  hold  that  it  justified  the  findings. 

Another  question  of  vital  importance,  not 
suggested  by  counsel,  but  Involved  in  the  rec- 
ord, relates  to  the  finality  of  the  Judgment. 
It  is  not  clear  that  the  Supreme  Court  or 
this  court  has  jurisdiction  to  entertain  the 
appeal.  In  the  Matter  of  Curtis,  108  Cal. 
662,  41  Pac.  793,  It  is  said:  "By  section  772 
of  the  Penal  Code  the  Legislature  has  pro- 
vided a  manner  for  the  trial  of  certain  mis- 
demeanors in  office.  •  *  *  These  pro- 
ceedings are  Intended  to  be  summary,  and,  as 
the  Legislature  has  made  no  provision  for  a 
review  of  the  action  of  the  superior  court,  its 
Judgment  is  final."  There  is  now  a  statute 
authorizing  an  appeal — section  770  of  the 
Penal  Code  as  amended  in  1905— but,  as  said 
in  the  Curtis  Case,  supra:  "By  article  6,  5 
4,  Const.,  the  Supreme  Court  Is  given  appel- 
late Jurisdiction  in  all  criminal  cases  prose- 
cuted by  indictment  or  Information  in  a  court 
of  record  on  questions  of  law  alone.  Section 
682  of  the  Penal  Code  declares  that  'every 
public  offense  must  be  prosecuted  by  indict- 
ment or  information,  except  where  proceed- 
ings are  had  for  the  removal  of  civil  officers 
of  the  state.*  The  information'  here  author- 
ized is  that  named  in  the  Constitution  (ar- 
ticle 1,  |  8)  as  the  equivalent  of  an  indict- 
ment and  which  is  to  be  prepared  by  the  dis- 
trict attorney  under  the  provisions  of  section 
809  of  the  Penal  Code.  *  *  *  As"  the 
appellate  Jurisdiction  of  the  court  in  crim- 
inal cases  given  by  the  constitution  extends 
only  to  such  as  are  prosecuted  by  indictment 
or  information,  we  have  no  jurisdiction  to 
entertain  the  present  appeal."  In  Wheeler 
v.  Donnell,  110  Cal.  655,  43  Pac.  1,  it  is  held 
that  "a  proceeding  by  accusation  for  alleged 
misdemeanors  in  office,  under  section  772  of 
the  Penal  Code,  is  a  criminal  proceeding  not 
prosecuted  by  information  or  indictment,  and 
is  not  within  the  appellate  jurisdiction  of  the 
Supreme  Court." 

The  District  Court  of  Appeal  is  given  Juris- 
diction "in  questions  of  law  alone,  In  all 
criminal  cases  prosecuted  by  Indictment  or 
information  in  a  court  of  record,  excepting 
criminal  cases  where  judgment  of  death  has 
been  rendered."  Article  6,  §  4,  Const.  Cal. 
As  this  is  a  criminal  proceeding  not  prosecut- 
ed by  indictment  or  information,  unless  we 
are  prepared  to  hold  that  the  Legislature 
can  enlarge  the  appellate  jurisdiction  of  the 
courts  beyond  what  the  constitution  provides, 
the  conclusion  would  seem  to  follow  that  the 
appeal  should  be  dismissed. 


But  the  judgment  for  reasons  stated, 
should  be  upheld,  and,  as  the  question  of 
jurisdiction  has  not  been  discussed  by  coun- 
sel, we  do  not  decide  it 

The  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


HOUGHTON  CO.  v.  KENNEDY  et  al. 
(Civ.  459.) 

(Court  of  Appeal,  First  District,  California. 
Sept.  10,  1908.    Rehearing  Denied 
Oct.  8,  1908.) 

1.  Appeal  ard  Ebrob  (§  356*)— Time  to  Ap- 
peal—Statutes. 

Under  Code  Civ.  Proc.  8  939,  providing 
that  an  appeal  may  be  taken  from  a  final  judg- 
ment within  six  months  after  the  entry  thereof, 
an  appeal  from  a  judgment  not  taken  within 
that  time  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Unor,  Cent  Dig.  88  1926-1927;   Dec.  Dig.  8 

2.  Sales  (8  69*)— Bill  of  Sale— Construc- 
tion—Property  Transferred. 

(  A  debtor,  in  satisfaction  of  his  debt,  con- 
veyed to  a  creditor  real  estate,  together  with  the 
appurtenances  and  improvements  thereon  and 
connected  therewith.  On  the  same  date,  he  ex- 
ecuted a  bill  of  sale,  conveying  to  the  creditor  all 
the  fences  and  buildings,  and  all  engines,  pumps, 
appurtenances,  and  pipe  lines,  scales,  watering 
troughs,  and  other  property  of  like  character 
situated  on  or  connected  with  the  real  estate,  to- 
gether with  all  of  the  appurtenances  used  in 
connection  with  the  property  situated  on  the 
real  estate  or  in  the  vicinity  thereof.  At  the 
time  of  the  execution  of  the  conveyance  and  bill 
of  sale,  a  dairy  and  a  slaughtering  and  butcher 
business  were  conducted  on  the  premises.  The 
debtor  vacated  the  premises,  and  the  creditor 
took  possession  of  all  the  property.  Held,  that 
the  bill  of  sale  included  all  strictly  personal 
property  situated  on  the  premises,  and  in  the 
immediate  vicinity  thereof,  and  used  in  connec- 
tion with  the  premises. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  8  184 ;  Dec.  Dig.  8  69.*] 

3.  Appeal  and  Error  (8  1002*)— Findings— 
Conclusiveness. 

Where  there  is  a  conflict  in  the  evidence,  or 
where  different  conclusions  as  to  the  facts  may 
fairly  be  drawn,  the  court  on  appeal  cannot  in- 
terfere with  the  determination  of  the  trial  court 
as  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  88  3935-3937;  Dec.  Dig.  9 
1002.*]  * 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;  H.  Z.  Austin,  Judge. 

Action  by  the  Houghton  Company  against 
J.  W.  Kennedy  and  others.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendants  ap- 
peal. Affirmed. 

P.  Bernard  and  Francis  C.  Huebner,  for 
appellants.  Frank  H.  Short  and  F.  E.  Cook, 
for  respondent 

HALL,  J.  This  is  an  action  in  claim  and 
delivery,  to  recover  possession  of  certain 
property  taken  from  the  possession  of  plain- 
tiff by  defendants.    The  property  sued  for 


*For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  A  Am.  Diga.  1907  to  date,  ft  Reporter  Indexes 
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consists  of  an  engine  and  boiler,  a  bunkhouse, 
shafts  and  piping,  fencing,  sheds,  a  Howe 
scales,  and  a  centrifugal  pump.  Plaintiff 
recovered  judgment  for  the  possession  of  all 
of  said  property,  and  defendants  have  appeal- 
ed to  tills  court  from  the  judgment  and  the 
order  denying  defendants'  motion  for  a  new 
trial. 

The  only  point  relied  on  for  a  reversal  of 
either  the  judgment  or  the  order  is  the  in- 
sufficiency of  the  evidence  to  sustain  the  find- 
ings of  fact  that,  at  the  time  of  the  bringing 
of  the  suit,  plaintiff  was  the  owner  and  en- 
titled to  the  possession  of  the  property  sued 
for.  Inasmuch  as  the  appeal  was  not  taken 
from  the  judgment  until  more  than  six 
months  after  the  entry  thereof,  it  cannot  be 
considered.  Code  Civ.  Proc.  8  939.  This  is 
of  no  practical  Importance,  however,  as  the 
point  relied  on  is  fully  presented  by  the  ap- 
peal from  the  order  denying  the  motion  for  a 
new  trial,  the  reversal  of -which  would  have 
the  effect  of  vacating  the  judgment  AH  of 
the  property  at  on«  time  belonged  to  defend- 
ant J.  W.  Kennedy.  Plaintiff  claims  to  have 
received  title  to  the  property  In  dispute  from 
said  J.  W.  Kennedy  in  April,  1905.  It  Is  in- 
sisted by  defendants  that  the  property  in  dis- 
pute was  never  transferred  or  sold  to  plaintiff 
by  defendant  J.  W.  Kennedy,  and  it  Is  also 
claimed  that  prior  to  the  alleged  transfer 
and  sale  to  plaintiff  by  J.  W,  Kennedy,  all 
of  the  property  sued  for  was  sold  by  J.  W. 
Kennedy  to  defendant  W.  S.  Kennedy,  and 
that  he,  by  virtue  of  such  sale,  was  the  owner 
thereof,  and  entitled  to  the  possession  thereof 
when  this  action  was  brought 

We  shall  first  take  up  the  contention  that 
the  property  sued  for  was  never  transferred 
or  sold  by  defendant  J.  W.  Kennedy  to  plain- 
tiff. On  the  1st  day  of  October,  1901,  J.  F. 
Houghton  (the  predecessor  in  interest  of  the 
Houghton  Company)  leased  to  defendant  J. 
W.  Kennedy  certain  real  and  personal  proper- 
ty. Said  defendant  became  greatly  Indebted 
to  plaintiff,  for  which  plaintiff  held  notes  of 
said  defendant,  and  in  April,  1905,  said  de- 
fendant had  a  settlement  with  plaintiff,  where- 
by plaintiff  released  said  defendant  from  his 
obligations  under  said  lease,  and  delivered  up 
and  canceled  the  notes  of  said  defendant  held 
by  plaintiff.  In  consideration  thereof,  and  of 
said  settlement  defendant  J.  W.  Kennedy 
and  his  wife  executed  to  plaintiff  a  deed  dat- 
ed April  18,  1905,  conveying,  with  other 
lands,  all  of  block  8  in  the  town  site  of  Rolln- 
da,  Fresno  county,  together  with  the  appurte- 
nances and  improvements  thereon  and  con- 
nected therewith.  They  also  executed  and  de- 
livered to  plaintiff  a  bill  of  sale,  of  the  same 
date,  in  the  words  following,  to  wit:  'This 
Is  to  certify,  that  for  value  received,  the  un- 
dersigned, J.  W.  Kennedy  and  Margaret  Ken- 
nedy, his  wife,  have  assigned,  transferred 
and  delivered  unto  the  Houghton  Company, 
a  corporation,  sll  of  their  right,  title,  estate, 
claim  or  interest  in  or  to  all  of  the  following 
described  personal  property,  and  appurtenan- 


ces to  real  estate,  to  wit:  All  of  the  fences 
and  buildings  of  every  description,  and  all 
engines,  pumps,  appurtenances  and  pipe  liner 
scales,  watering  troughs  and  other  property 
and  appurtenances  of  like  character  and  de- 
scription, all  situated  upon  or  connected  with 
the  lands  and  property  described  in  a  certain 
lease  between  J.  F.  Houghton  and  J.  W.  Ken- 
nedy dated  October  1,  1901,  and  the  lands 
and  property  described  In  a  certain  trust 
deed  from  said  J.  W.  Kennedy  and  wife  to 
W.  B.  Houghton  and  H.  F.  Gordon,  trustees 
for  J.  F.  Houghton,  dated  the  15th  of  Decem- 
ber, 1898,  and  recorded  In  volume  220  of 
deeds,  page  430  et  seq.,  Fresno  County  Rec- 
ords ;  together  with  and  Including  all  of  the 
connections  and  appurtenances  used  in  con- 
nection with  said  property  situated  upon  said 
lands,  or  in  the  vicinity  thereof,  including 
any  such  property  situated  upon  or  extending 
through  or  under  the  town  site  of  Rolinda, 
or  through  or  under  the  streets,  roads  or 
highways  thereon,  or  In  the  vicinity  thereof. 

*  *  *"  Said  Kennedy  and  his  wife,  by 
the  terms  of  the  bill  of  sale,  warranted  the 
property  transferred  to  be  free  and  clear  of 
all  liens  or  Incumbrances  made  or  permitted 
by  them  or  either  of  them.  The  trust  deed 
mentioned  described  said  block  8  of  the  town 
site  of  Rolinda.  At  the  time  of  the  execution 
of  the  bill  of  sale,  and  for  some  time  prior 
thereto,  a  dairy  and  a  slaughtering  and 
butcher  business  were  conducted  on  the  prem- 
ises described.  Both  defendants  vacated  the 
premises  at  or  shortly  after  the  settlement 
effected  between  plaintiff  and  J.  W.  Kennedy, 
and  the  same,  and  all  the  property  now  in 
dispute,  seems  to  have  been  taken  possession 
of  by  plaintiff,  and  so  remained,  without  any 
claim  being  made  thereto  by  either  defend- 
ant, until  the  latter  part  of  the  following 
August  when  defendants  forcibly  took  pos- 
session of  the  property  now  In  dispute. 

Appellants  first  take  up  the  ownership  of 
the  Howe  scales  and  certain  fencing,  making 
a  chute  through  which  to  run  cattle,  fmm 
the  scales  to  the  slaughterhouse.  It  Is  not 
contended  that  these  scales  and  fencing  were 
not  situated  upon  block  8.  They  are  there- 
fore clearly  within  the  terms  of  the  bill 
of  sale,  which  assigns  "all  of  the  fences, 

*  *  *  scales,  ■  *  *  •  upon  or  connect- 
ed with"  said  block  8.  The  bill  of  sale  was 
not  Intended  to  convey  only  such  property 
as  was  appurtenant  to  the  real  estate.  Such 
property  passed  under  the  deed  of  block  8. 
executed  at  the  same  time.  The  bill  of  sale 
in  terms  clearly  passed  all  strictly  personal 
property  situated  upon  block  8.  Appellants, 
however,  point  to  certain  testimony,  given  by 
defendant  J.  W.  Kennedy,  to  the  effect  that 
he  had,  by  oral  agreement  with  Chittenden, 
the  representative  of  plaintiff,  reserved  the 
scales,  and  Insist  that  this  evidence  was  not 
contradicted.  Passing  the  objection  to  this 
argument  that  such  evidence  was  clearly  an 
attempt  to  modify  and  contradict  the  unam- 
biguous terms  of  a  written  agreement  we 
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think  the  evidence  of  Mr.  Chittenden  does, 
in  effect,  contradict  such  evidence.  He  bad 
given  evidence  for  plaintiff  as  to  what  took 
place  between  himself  and  J.  W.  Kennedy  at 
the  time  referred  to  by  said  Kennedy,  and  as 
to  what  personal  property  be  had  agreed  might 
be  reserved  and  removed  by  J.  W.  Kennedy. 
It  did  not  include  any  scales  or  fencing. 
Kennedy's  own  practical  construction  of  the 
verbal  agreement  seems  to  accord  with  this, 
for,  while  he  executed  a  writing  at  the  time 
of  the  settlement,  agreeing  to  remove  his  ef- 
fects within  three  days,  he  never  under  such 
agreement  attempted  to  remove  the  scales  or 
fencing.  We  think  it  equally  clear,  that  all 
of  the  other  property  in  dispute  is  covered 
by  the  terms  of  the  bill  of  sale.  While  some 
of  it,  probably,  was  not  actually  upon  block 
8,  it  was  all  hi  the  Immediate  vicinity  there- 
of, and  all  was  upon  the  town  site  of  Rolinda, 
and  all  was  used  In  connection  with  block  8, 
and  the  property  situate  thereon,  and  comes 
within  the  clause,  "Together  with  and  Includ- 
ing all  of  the  connections  and  appurtenances 
used  in  connection  with  said  property  situ- 
ated upon  said  lands,  or  in  the  vicinity  there- 
of, Including  any  such  property  situated  upon 
or  extending  through  or  under  the  town  site 
of  Rolinda,  or  through  or  under  the  streets, 
roads  or  highways  thereon  or  In  the  vicinity 
thereof."  For  Instance,  the  boiler  was  in  a 
shed  or  building  situate  on  block  8.  This 
boiler  supplied  steam  to  the  engine,  which 
operated  the  pump.  The  engine  and  pump 
were  in  a  tankhouse,  which,  though  probably 
not  on  block  8,  was  in  the  street  bordering 
block  8,  and  was  connected  with  the  shed  con- 
taining the  boiler— one  wall  serving  for  the 
two  structures.  The  engine  and  pump  forced 
water  to  a  tank,  from  which  water  was  con- 
veyed through  pipes  to  the  dwelling  house  on 
the  premises,  and  various  watering  troughs  on 
the  premises  used  to  supply  stock  with  water. 
There  was  no  other  engine  on  or  about  the 
premises.  It  Is  the  only  engine  that  could 
possibly  have  been  designated  by  the  words 
of  the  bill  of  sale  "all  engines."  The  lan- 
guage of  the  bill  of  sale  Is  very  broad  and 
comprehensive,  and  we  think  the  court  was 
Justified  in  concluding  that  all  the  property 
in  dispute  came  within  its  terms. 

Appellants'  second  general  contention  is 
that  the  evidence  shows  without  conflict  that, 
before  the  assignment  relied  on  by  plaintiff, 
J.  W.  Kennedy  had,  for  a  valuable  considera- 
tion, sold  all  the  property  in  dispute  to  W. 
S.  Kennedy.  Respondent  makes  answer  to 
this  contention  that  the  evidence  is  sufllclent 
to  support  the  conclusion  that  no  sale  in 
fact  took  place,  that  the  assignment  relied 
on  was  never  intended,  as  between  J.  W. 
Kennedy  and  W.  S.  Kennedy,  to  pass  title 
at  all,  but  that  the  transfer  was  a  sham  and 
merely  colorable,  and  also  that  whatever  sale 
or  transfer  did  take  place  was  not  accompa- 


nied by  an  Immediate  delivery,  nor  followed 
by  an  actual  and  continual  change  of  posses- 
sion, and  was  therefore  void,  under  section 
3440  of  the  Civil  Code,  as  against  plaintiff, 
which  it  is  claimed  was  a  subsequent  pur- 
chaser In  good  faith.  While  the  evidence  Is 
such  that  the  court  might  have  found  In  fa- 
vor of  defendants'  contention,  we  think  there 
is  sufficient  In  the  record  to  justify  the  court 
In  finding  In  favor  of  plaintiff  as  to  either  of 
the  contentions  of  plaintiff.  Where  there  is 
a  conflict  In  the  evidence,  or  where  different 
conclusions  as  to  the  facts  may  fairly  be 
drawn  from  the  evidence  and  circumstances 
proved,  this  court  cannot  interfere  with  the 
determination  of  the  trial  court  as  to  the 
facts.  The  transfer  relied  on  by  defendant 
took  place  on  or  about  May  4,  1904.  W.  S. 
Kennedy  is  the  son  of  J.  W.  Kennedy,  and 
on  said  date,  and  for  some  time  prior  thereto, 
had  been  working  for  him  on  the  premises. 
Both  continued  thereafter  to  work  on  the 
premises  in  carrying  on  the  operations  and 
business  of  the  ranch.  At  the  time  of  the 
alleged  sale  to  W.  S.  Kennedy  the  father  was 
much  indebted,  some  of  the  claims  against 
him  seeming  to  be  considered  by  him  as  un- 
just He  continued  actively  to  assist  In  the 
operations  and  business  carried  on  at  the 
ranch,  until  the  settlement  with  plaintiff, 
without  any  compensation,  or  any  agreement 
for  any  compensation  other  than  as  stated 
by  W.  S.  Kennedy:  "We  were  to  pay  off  these 
debts,  •  •  •  to  pay  off  all  of  his  debts." 
The  bill  of  sale  between  J.  W.  Kennedy  and 
W.  S.  Kennedy,  although  specifying  many 
items,  does  not,  hi  terms,  mention  any  of 
the  property  now  in  dispute,  save  "one  en- 
gine and  boiler."  As  Is  usual  In  cases  of 
this  character,  the  evidence  and  circumstan- 
ces are  such  that  different  conclusions  as 
to  the  facts  might  well  be  drawn  by  differ- 
ent minds.  What  the  actual  facts  were 
was  peculiarly  a  matter  to  be  determined  by 
the  trial  court  Claudius  v.  Agulrre,  80  Cal. 
601,  26  Pac.  1077.  No  good  purpose  can  be 
served  by  a  detailed  discussion  of  the  evi- 
dence. It  is  sufllclent  to  say  that  we  think 
the  court  was  Justified  in  finding  for  plaintiff 
upon  all  the  questions  arising  out  of  the  al- 
leged sale  of  the  property  in  dispute  to  de- 
fendant W.  S.  Kennedy. 
The  Judgment  and  order  are  affirmed. 


We  concur: 
GAN,  J. 


COOPER,   P.  J.;  KERRI- 


PEOPLE  ▼.  COREY.   (Cr.  89.) 
(Court  of  Appeal,  Second  District,  California. 

Sept.  8,  1908.) 
1.  Witnesses  (|  287*)— Examination— Rem- 
bect  Examination— New  Matter  on  Cross- 
Examination. 

Where  the  evidence  on  cross-examination 
tended  to  show  that  the  condition  of  prosecu- 
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trix's  organs,  Indicating  sexual  Intercourse, 
might  have  resulted  from  her  conduct  after  the 
alleged  rape,  the  evidence  showing  that  she  was 
found  wandering  about  the  street  at  night  some 
two  weeks  thereafter,  the  prosecution  could,  on 
redirect  examination,  show  that  her  presence 
on  the  street  was  not  for  purposes  of  sexual  in- 
tercourse. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1000-1002;  Dec.  Dig.  §  287.*] 

2.  Criminal  Law  (5  448*)— Evidence— Com- 
petency—Iwtbnt. 

Where  a  question  on  redirect  examination, 
as  to  why  prosecutrix  was  on  the  street  late 
at  night  several  weeks  after  the  rape,  was  com- 
petent to  explain  the  evidence  on  cross-exam- 
ination, which  tended  to  show  that  she  might 
have  had  the  intercourse  which  injured  her  sex- 
ual organs  after  the  alleged  rape,  to  which  she 
answered  that  she  went  out  because  she  was 
worried,  her  answer  that  she  was  worried,  be- 
cause she  was  afraid  she  was  pregnant  was  in- 
competent as  a  mere  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  448.*] 

3.  Criminal  Law  (§  1169*) — Appeal — Harm- 
less Error— Prejudicial  Effect. 

Where  testimony,  as  to  complaint  made  by 
prosecutrix  three  weeks  after  the  alleged  rape, 
was  elicited  by  defendant  on  cross-examination, 
its  repetition  on  redirect  examination  was  not 
prejudicial,  even  though  it  was  inadmissible  for 
the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  ^  Cent.  Dig.  ||  8137-3143;    Dec.  Dig.  § 

4.  Rape  (8  48*)— Evidence— Delay  in  Mak- 
ing Complaint. 

Testimony,  as  to  complaint  made  by  prose- 
cutrix three  weeks  after  the  alleged  rape,  was 
inadmissible  for  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {  67;  Dec  Dig.  §  48.*] 

5.  Witnesses  (S  287*)— Redirect  Examina- 
tion —  Explanation  of  Testimony  on 
Cross- Examination. 

On  redirect  examination,  a  state's  witness 
may  state  circumstances  tending  to  correct 
wrong  impressions  from  matters  elicited  on 
cross-examination,  though  such  facts  may  be 
prejudicial  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §8  1000-1002 ;  Dec.  Dig.  8  287.*] 

6.  Criminal  Law  (f  342*)— Evidence— Com- 
petency—Motive. 

.  The  reasons  of  a  witness  for  doing  a  par- 
ticular act  are  not  admissible,  unless  intent  is 
the  gist  of  the  crime,  and  the  witness  is  the 
one  whose  intent  is  the  subject  of  inquiry. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  342.*] 

7.  Rape  (§  38*)— Evidence— Admissibility— 
Motive. 

In  a  rape  prosecution,  the  evidence  tending 
to  show  that  prosecutrix  and  another  woman 
were  in  bed  with  two  men  when  the  alleged  rape 
occurred,  a  question  to  the  other  woman  as  to 
why  Bhe  got  in  bed  with  the  man  was  properly 
excluded. 

I Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
i.  8  sa*] 

8.  Witnesses  (5  357*)  —  Impeachment  —  Be- 
lief under  Oath— Competency  of  Ques- 
tion. 

A  witness,  called  to  impeach  another  by 
showing  the  latter's  reputation  to  be  bad,  may 
be  asked  whether  he  would  believe  such  other 
under  oath,  from  what  he  knows  of  his  gen- 


eral reputation;  the  adoption  of  the  Code  not 
having  changed  the  rule. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  %  1168;  Dec.  Dig.  §  357.*] 

9.  Witnesses  (|  857*)— Impeachment— Mode 
of  Impeachment. 

That  a  witness  may  be  impeached  by  proof 
of  his  general  reputation  would  not  prevent  bis 
further  impeachment  by  showing  his  lack  of 
credibility  under  oath. 

[Ed.  Note.— For  other*  cases,  see  Witnesses, 
Cent  Dig.  |  1158;  Dec.  Dig.  §  357.*] 

10.  Criminal  Law  (8  814*)— Trial— Instruc- 
tions—Applicability  to  Evidence. 

An  instruction  not  applicable  to  the  case 
was  properly  refused  in  a  criminal  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent.  Dig.  fS  1980-1985;    Dec  Di*.  ft 

11.  Criminal  Law  (8  809*)— Trial— Instruc- 
tions—Misleading  Instruction. 

An  Instruction  that,  if  the  evidence  points 
to  two  conclusions,  one  consistent  with  guilt  and 
the  other  with  innocence,  the  jury  must  reject 
the  former  and  adopt  the  latter  and  acquit,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  809.*] 

12.  Criminal  Law  (8  822*)— Trial— Instruc- 
tions—Innocence  of  Accused. 

An  instruction  was  proper  that,  if  two  op- 
posing conclusions  could  with  equal  propriety  be 
drawn  from  the  evidence,  the  one  favoring  in- 
nocence should  be  adopted,  where  the  jury  were 
also  Instructed  that  a  conclusion  favoring  guilt 
could  only  be  adopted  when  convincing  beyond 
a  reasonable  doubt,  as  the  entire  charge  should 
be  considered  together. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  1990-1995;  Dec  Dig.  8 
822.*] 

13.  Criminal  Law  (8  789*)— Instructions- 
Reasonable  Doubt  —  Necessity  of  In- 
struction. 

All  instructions,  which  direct  the  jury  to 
convict,  properly  include  the  element  of  accus- 
ed's guilt  beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1904-1922;  Dec  Dig-,  i 
789.*] 

14.  Criminal  Law  (8  1172*)— Instructions— 
Credibility  of  Witnesses— Rejection  ok 
Testimony  False  in  Part. 

An  instruction  that,  if  the  jury  believe  from 
the  evidence  that  any  witness  has  willfully  tes- 
tified falsely  to  any  material  fact,  "either  at  the 
preliminary  examination  of  this  case  or  at  this 
trial,"  it  might  reject  "her"  or  "his"  (the)  en- 
tire testimony  (of  such  witness)  was  modified  by 
eliminating  the  words  quoted,  and  adding  those 
In  parentheses.  Held  that,  if  the  instruction  as 
given  in  the  language  of  the  Code  was  improper, 
as  invading  the  province  of  the  jury,  the  refus- 
al to  give  as  requested  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  68  8154-3163;  Dec  Dig.  f 
1172.*] 

15.  Criminal  Law  (8  1172*)— Instructions— 
Harmless  Error. 

Instructions,  given  pursuant  to  Code  Civ. 
Proc.  &  2061,  providing  that  on  proper  occasions 
the  jury  should  be  instructed  that  a  witness, 
false  in  one  part  of  his  testimony,  is  to  be  dis- 
trusted in  others,  whether  or  not  violative  of  the 
Constitution  as  invading  the  province  of  the 
jury,  contained  only  commonplace  matters  which 
the  jury  would  be  presumed  to  know  without 
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instruction,  and,  if  not  in  fact  prejudicial,  are 
not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3154;  Dec  Dig.  §  1172.*] 

16.  Criminal  Law  (|  785*)— Instructions— 
Impeachment. 

Code  Civ.  Proc.  §  2052,  permits  a  witness 
to  be  impeached  by  showing  that  he  has  made 
at  other  times  statements  inconsistent  with  his 
present  testimony.  The  trial  court  instructed 
that  a  witness  may  be  impeached  by  contradic- 
tory evidence,  or  by  evidence  that  his  general 
reputation  for  truth  is  bad,  but  refused  to  add 
that  he  could  be  impeached  by  the  fact  that  he 
had  given  testimony  at  other  times  inconsistent 
with  his  present  testimony;  there  being  testi- 
mony to  which  the  requested  instruction  was  ap- 
plicable, and  which  would  have  been  seriously 
affected  by  it.  Held,  that  the  additional  instruc- 
tion should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §g  1880-1894;  Dec  Dig.  I 
785.*] 

17.  Criminal  Law  (§  757*)— Instructions— 
Province  of  Jury — Eftect  or  Evidence. 

An  instruction,  pursuant  to  Code  Civ.  Proc. 
$  2052,  permitting  a  witness  to  be  impeached  by 
showing  that  he  had  made  statements  at  other 
times  inconsistent  with  his  present  testimony, 
would  not  be  objectionable  as  invading  the  prov- 
ince of  the  jury ;  the  statute  not  relating  to  the 
effect  of  evidence,  but  to  its  admission  and  ap- 
plication. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  W  1772-1786;  Dec  Dig.  g 
757.*] 

18.  Criminal  Law  (§  785*)— Instructions— 
Necessity— Purpose  or  Evidence. 

When  the  evidence  is  admissible  only  for  a 
particular  purpose,  the  court  should  instruct 
the  jury  to  consider  it  only  for  that  purpose; 
and,  where  impeaching  evidence  is  attempted  to 
be  used  to  sustain  the  case  in  chief,  the  court 
should  instruct  that  the  statements  introduced 
by  way  of  impeachment  should  not  be  consider- 
ed as  proving  the  facts  stated,  but  only  to  con- 
tradict the  impeached  witness. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1880-1894;  Dec.  Dig.  9 
785.*] 

10.  Rape  (|  54*)— Prosecution— Evidence- 
Sufficiency— Corroboration  or  Prosecu- 
trix. 

In  rape,  a  conviction  will  be  sustained 
which  rests  upon  the  testimony  of  prosecutrix 
alone. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  ||  83,  84 ;  Dec.  Dig.  §  54.*] 

20.  Criminal  Law  (|  1172*)— Appeal— Harm- 
less Error— Favorable  to  Complaining 
Party. 

In  a  rape  prosecution,  an  instruction  that 
the  jury  should  scan  the  testimony  of  the  prose- 
cutrix with  great  care,  and  act  upon  it  With 
caution,  except  where  it  was  corroborated  by 
other  credible  evidence,  if  error,  was  favorable 
to  accused,  and  not  prejudicial ;  since  a  convic- 
tion might  be  had  on  prosecutrix's  testimony 
alone. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «§  3154-3163;  Dec  Dig.  § 
1172.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  P.  James,  Judge. 

Edwin  Corey  was  convicted  of  rape,  and 
from  the  judgment,  and  an  order  denying  a 
motion  for  a  new  trial,  he  appealed.  Re- 
versed. 


F.  H.  Thompson  and  Goldberg  &  Melly, 
for  appellant  U.  S.  Webb,  Atty.  Gen.,  and 
George  Bee  be,  Deputy  Atty.  Gen.,  for  re- 
spondent 

TAGGART,  J.  The  record  shows  notices 
of  appeal:  From  a  judgment  of  conviction 
of  the  defendant  of  the  crime  of  rape,  com- 
mitted by  having  Intercourse  with  a  female 
child  under  the  age  of  16  years,  from  an  or- 
der denying  a  motion  for  a  new  trial,  and 
from  the  verdict  of  the  jury  In  the  cause. 
Our  Code  does  not  provide  for  the  appeal 
last  named,  and  the  record  presents  nothing 
for  consideration  under  the  appeal  attempted 
by  that  name. 

The  offense  is  alleged  to  have  been  commit- 
ted June  22,  1007,  and,  as  testified  to  by  the 
prosecutrix,  was  committed  at  the  house  of  a 
woman  named  Jacoby,  while  the  prosecutrix 
with  defendant,  and  the  Jacoby  woman  with 
another  man,  occupied  the  same  bed  for  a 
period  of  about  half  an  hour,  all  In  a  more 
or  less  intoxicated  condition  from  drinking 
beer.  And,  according  to  the  testimony  of 
prosecutrix,  each  woman  had  Intercourse 
with  her  male  companion,  although  a  16 
year  old  brother  of  the  Jacoby  woman,  who 
had  not  been  drinking,  was  present  all  the 
time  The  Jacoby  woman  denied  having  in- 
tercourse with  the  man  with  whom  she  was 
lying,  and  all  knowledge  of  defendant  hav- 
ing had  sexual  intercourse  with  the  prose- 
cutrix, although  she  (the  witness)  was  awake, 
and  talking  all  the  time  the  party  were  in 
the  bed  together.  She,  however,  testified 
that  when  she  "got  up  and  went  to  the  bath- 
room," she  was  followed  by  the  prosecutrix, 
and  "she  [prosecutrix]  made  complaint  to 
me."  What  the  complaint  was  Is  not  stated. 
This  woman  corroborated  the  testimony  of 
the  prosecutrix  that  the  two  men  and  two 
women,  partly  undressed,  and  more  or  less 
intoxicated,  occupied  the  bed  together,  she 
fixing  the  time  which  the  party  stayed  In  bed 
at  from  10  to  15  minutes.  A  physician,  who 
examined  prosecutrix  in  the  early  part  of  the 
September  following,  testified  that  he  found 
prosecutrix's  vagina  In  such  a  condition  as 
to  give  presumptive  evidence  that  she  had 
had  sexual  Intercourse  some  time  before. 
The  laceration  of  the  hymen  had  completely 
healed,  and  the  conditions  .were  such  as  he 
would  have  expected  .  any  time  after  two 
weeks  from  the  injury,  or  perhaps  in  less 
time.  Neither  the  16  year  old  brother  nor 
the  male  companion  of  the  Jacoby  woman  ap- 
pear to  have  been  witnesses  at  the  trial. 
On  cross-examination  of  the  prosecutrix  she 
was  asked:  "Who  was  the  first  person  that 
you  told  about  being  ravished  there  that 
night  after  the  occurrence?"  To  which  she 
answered:  "University  Station  Sergeant  But- 
ler." It  was  then  developed  that  she  was 
arrested  about  half  past  1  o'clock  in  the 
morning,  wandering  about  the  streets  alone, 
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some  time  In  July,  about  three  weeks  after 
the  occurrence  of  June  22d,  and  again,  about 
two  weeks  later,  arrested  about  2  o'clock  in 
the  morning  under  similar  circumstances. 
On  redirect  examination  by  the  district  at- 
torney she  was  asked,  in  relation  to  the  ar- 
rest: "What  was  the  occasion  of  your  being 
there,  and  what  made  you  run  away  from 
borne."  To  this  defendant  objected  as  in- 
competent, irrelevant,  and  Immaterial,  and 
the  court  overruled  his  objection.  The  wit- 
ness answered:  "Well,  because  I  was  wor- 
ried. I  was  going  to  drown  myself;  that  is 
why."  And  the  district  attorney  continued 
the  examination:  "Q.  Worried  about  what? 
A  I  was  afraid  I  was  in  a  family  way,  so  I 
run  away.  (Defendant  thereupon  moved  to 
strike  out  the  answer,  on  the  general  grounds 
stated  in  objection  to  the  first-mentioned 
question,  which  motion  was  denied.)  Q.  And 
the  second  time  you  were  arrested  out  there, 
about  two  weeks  later,  why  did  you  run  away 
that  time?  (Same  objection,  ruling,  and  ex- 
ception.)  A.  Worried  about  the  same  thing." 

The  cross-examination  tended  to  show  that 
the  condition  found  by  the  physician  might 
have  been  the  result  of  conduct  of  the  prose- 
cutrix after  the  date  of  the  alleged  rape,  and 
the  prosecution  was  entitled,  on  redirect  ex- 
amination, to  show  that  the  presence  of  the 
prosecutrix  on  the  street  at  the  times  men- 
tioned was  not  for  purposes  which  might 
have  produced  the  conditions  mentioned  by 
the  physician.  This  would  have  justified  the  I 
asking  of  the  first  question,  but  the  second 
question,  "Worried  about  what?"  was  some- 
what ambiguous.  It  might  have  elicited  an 
answer  which  was  proper  evidence  In  the 
case,  and  did  not  necessarily  call  for  Incom- 
petent testimony.  The  answer,  although  re- 
sponsive, was  clearly  Incompetent,  and  we 
think  the  motion  to  strike  it  out  should  have 
been  granted.  People  v.  Long  (Cal.  App.) 
93  Pac.  387.  It  Is  apparent  that  the  district 
attorney  and  the  trial  court  both  regarded 
the  evidence  as  competent,  since  an  objection 
to  another  question,  Intended  to  call  for  a 
repetition  of  the  answer,  was  overruled.  The 
testimony  as  to  the  delayed  complaint,  made 
to  the  arresting  officer  three  weeks  after  the 
alleged  occurrence,  was  elicited  by  defend- 
ant himself  on  cross-examination,  and  its 
repetition  in  the  redirect  examination  could 
not  have  prejudiced  him,  even  though  the 
evidence  Itself  was  not  admissible  as  a  part 
of  the  case  for  the  prosecution,  under  the  de- 
cision In  People  v.  Gonzalez,  6  Cal.  App.  255, 
91  Pac.  1013,  and  cases  therein  cited.  The 
opinion  of  the  prosecutrix  that  she  was 
afraid  she  was  in  a  family  way  was  a  cor- 
roborating circumstance  which  might  have 
had  great  weight  with  the  jury,  the  evidence 
for  the  prosecution,  disclosed  by  the  record, 
being  inherently  weak  in  character.  Upon 
redirect  examination  It  is  proper  to  permit 
the  witness  to  state  facts  and  circumstances 
that  tend  to  correct  or  repel  any  wrong  im- 
pressions or  inferences  that  arise  from  the 


matter  drawn  out  on  cross-examination,  not- 
withstanding such  facts  and  circumstances 
may  prejudice  the  case  for  the  defendant 
State  v.  McGahey,  8  N.  D.  293,  55  N.  W.  753. 
The  cross-examination  by  the  defendant  of 
witnesses  for  the  prosecution  may  open  the 
door  for  the  admission,  on  redirect  examina- 
tion, of  matters  tending  to  support  the  case 
for  the  prosecution,  which  would  not  have 
been  admissible  on  the  case  in  chief,  and  such 
matters  will  be  received,  on  the  ground  that 
they  are  necessary  to  explain  the  testimony 
elicited  upon  the  cross-examination  (Williams 
v.  State,  61  Wis.  281,  21  N.  W.  56),  or  are  a 
part  of  the  transaction  which  has  been  in- 
quired into  upon  the  cross-examination  (Peo- 
ple v.  Smallman,  55  Cal.  185);  but,  on  the 
other  hand,  the  reason  of  a  witness  for  do- 
ing a  particular  act  is  not  evidence,  unless 
Intent  be  the  gist  of  the  crime,  and  the  ques- 
tion be  directed  to  the  person  whose  intent  Is 
the  subject  of  the  Inquiry.  In  a  case  of  this 
character,  even  the  reasons  of  the  prosecu- 
trix for  her  acts  In  connection  with  the  crime 
charged,  where  detailed  some  time  after, 
were  held  inadmissible  when  sought  to  be  In- 
troduced in  the  same  manner  here  attempted, 
to  wit,  by  redirect  examination.  People  v. 
Flaherty,  162  N.  T.  532,  57  N.  E.  73.  A  ques- 
tion calling  for  her  state  of  mind  and  her 
reasons  for  acts  done  three  weeks  after  the 
time  of  the  alleged  rape,  which  on  its  face 
shows  it  was  asked  for  the  purpose  of  intro- 
ducing In  evidence  a  mere  opinion  or  belief 
of  the  prosecutrix  in  support  of  her  case,  is 
clearly  Improper.  The  evidence  sought  to  be 
Introduced  could  have  been  intended  for  no 
other  purpose  than  that  the  jury  might  con- 
nect it  with  the  occurrence  of  June  22d,  and 
thereby  strengthen  the  case  for  the  people. 
There  was  no  error  In  sustaining  an  objec- 
tion to  the  question  addressed  to  the  Jacob? 
woman  as  to  the  intent  with  which  she  got 
Into  bed  with  Sullivan. 

The  practice  is  not  uniform  in  all  the 
states  In  respect  to  the  right  to  ask  a  wit- 
ness, called  to  Impeach  another  by  showing 
the  letter's  general  reputation  to  be  bad,  the 
question,  "From  what  you  know  of  her  gen- 
eral reputation  for  truth  and  veracity,  would 
you  believe  her  under  oath?'  but  in  this 
state  the  right  has  been  sustained,  and  it 
was  long  ago  said  to  be  too  well  established 
to  be  questioned.  Stevens  v.  Irwin,  12  Cal. 
306.  The  adoption  of  the  Code  has  not 
changed  the  rule.  Wise  v.  Wakefield,  118 
Cal.  107,  50  Pac.  310.  The  Attorney  General 
contends  that  the  refusal  to  allow  the  ques- 
tion to  be  asked  has  never  been  held  to  be  re- 
versible error  by  the  appellate  courts  of  this 
state,  and  we  are  asked  to  so  consider  the 
refusal  of  the  court  to  permit  the  defendant 
to  ask  the  question  of  the  witness  Herrln,  in 
relation  to  the  witness  Jacoby.  This  is 
urged  on  the  ground  that  the  opinion  of  Mrs. 
Herrln  In  this  respect  could  not  have  influ- 
enced the  Jury  In  reaching  a  verdict,  and 
therefore  the  rejection  of  the  evidence  was 
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not  prejudicial.  Other  states  which  permit 
the  question  to  be  asked  have  taken  a  con- 
trary view  (Donglass  v.  State  [Tex.  Or.  App.] 
98  S.  W.  840;  State  t.  Johnson,  40  Kan.  266, 
19  Pac.  749),  and  we  do  not  see  how  an  ap- 
pellate court  can  well  say  that  the  opinion  of 
a  witness,  made  competent  evidence  by  the 
statute  and  the  rules  of  evidence,  can  have 
no  efTect  upon  the  verdict  The  effect  must 
be  determined  entirely  by  the  person  giving 
the  opinion,  and  this  in  turn  would  depend 
upon  the  manner  of  the  witness,  his  credi- 
bility, and  so  forth,  which  are  matters  ex- 
clusively within  the  province  of  the  Jury. 
We  have  considered  the  effect  of  the  decision 
in  the  case  of  People  v.  Tyler,  85  Cal.  653, 
that  the  witness  may  be  said  to  be  impeached 
by  the  proof  that  his  general  reputation  for 
truth  and  veracity  is  bad  in  the  community 
In  which  he  resides,  without  the  impeaching 
witness  being  himself  prepared  to  say  he 
would  not  believe  the  witness  under  oath. 
But  the  adoption  of  one  method  of  impeach- 
ment does  not  exclude  the  party  adopting  It 
from  availing  himself  of  any  of  the  other 
methods  provided  by  law,  however  conclusive 
his  first  effort  may  have  been.  A  witness 
may  be  willing  to  testify  to  the  bad  general 
reputation  of  a  witness  whom  he  could  not 
conscientiously  say  he  would  not  believe  un- 
der oath.  If  he  adds  his  Individual  opinion 
to  the  general  reputation,  we  cannot  say  that 
such  opinion  will  have  no  weight  with  the 
jury. 

The  trial  court  modified  certain  instruc- 
tions requested  by  defendant,  and  refused  to 
give  certain  others.  The  instruction,  "The 
jury  are  instructed  that,  if  the  evidence 
points  (equally)  to  two  conclusions,  one  con- 
sistent with  the  defendant's  guilt,  the  other 
consistent  with  the  defendant's  innocence,  the 
Jury  are  bound  to  reject  the  one  of  guilt  and 
adopt  the  one  of  Innocence,  and  acquit  the 
defendant,"  was  modified  by  Inserting  the 
word  "equally,"  as  indicated;  and  the  in- 
struction, "The  court  instructs  you  that,  if 
there  be  two  chains  of  circumstances,  one 
chain  of  circumstances  pointing  toward  the 
Innocence  of  this  defendant,  and  the  other 
chain  of  circumstances  pointing  toward  his 
guilt,  and  you  are  unable  to  say,  beyond  a 
reasonable  doubt,  which  of  the  chains  of  cir- 
cumstances is  correct,  it  will  be  your  duty  to 
follow  the  chain  of  circumstances  which 
points  toward  the  defendant's  Innocence,  and 
acquit  him,"  was  refused  by  the  court.  It  Is 
contended  by  appellant  that  under  the  au- 
thority of  People  v.  Dolan,  96  Cal.  315,  31 
Pac.  107,  it  was  error  for  the  trial  court  to 
modify  the  one  instruction  and  to  refuse  to 
give  the  other.  The  Instruction  refused  Is 
neither  within  the  rule  laid  down  by  the  case 
cited,  nor  within  the  facts  of  the  case  at  bar, 
and  no  error  was  committed  by  refusing  to 
give  it  By  the  modification  of  the  other  in- 
struction the  court  no  doubt  Intended  to  say 
that,  where  the  evidence  justified  equally  or 
alike  a  conclusion  of  guilt  or  Innocence,  the 


jury  must  adopt  the  latter.  The  words 
"points  to  two  conclusions"  were  not  happily 
chosen  In  the  Instruction  as  requested  by  de- 
fendant but  the  ambiguity  created  by  their 
use  was  not  increased  or  rendered  any  more 
prejudicial  to  defendant  by  the  interpolation 
of  the  word  "equally."  It  was  proper  for  the 
court  to  Instruct  the  Jury  that  if  two  oppos- 
ing conclusions  could  with  equal  propriety  be 
drawn  from  the  evidence,  the  one  favoring 
innocence  should  be  adopted,  although  It  Is 
also  true  that  the  one  favoring  the  guilt  of 
the  accused  could  only  be  adopted  when  con- 
vincing beyond  a  reasonable  doubt  The  en- 
tire charge  must  be  considered  together.  All 
instructions  given  to  the  jury,  which  directed 
them  to  convict  properly  Included  the  ele- 
ment of  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt 

The  defendant  requested  the  Instruction: 
"If  you  believe  from  the  evidence  that  any 
witness  has  willfully  testified  falsely  to  any 
material  fact,  either  at  the  preliminary  ex- 
amination of  this  case,  or  at  this  trial,  you 
are  at  liberty  to  reject  her  or  his  (the)  entire 
testimony  (of  such  witness)."  It  was  modi- 
fled  by  the  court  by  striking  out  the  words  in 
italics  and  adding  those  in  parentheses,  and, 
as  so  modified,  was  given  to  the  jury.  The 
importation  into  this  instruction  of  the  ele- 
ment of  a  false  statement  made  at  a  place 
other  than  the  trial  cannot  strengthen  the 
right  of  the  defendant  to  have  it  given.  If 
he  was  not  entitled  to  have  the  Instruction 
given  in  the  language  of  the  Code  as  It  was 
given  by  the  court,  the  refusal  to  give  it  with 
the  added  matter  was  not  reversible  error. 
Section  2061  of  the  Code  of  Civil  Procedure 
provides  that,  on  all  proper  occasions  the 
jury  are  to  be  Instructed  by  the  court: 
"  *  *  *  (3)  That  a  witness,  false  In  one 
part  of  his  testimony,  is  to  be  distrusted  In 
others."  Instructions  of  this  character,  re- 
quired by  the  section  of  the  Code  mentioned, 
and  held  proper,  in  other  jurisdictions,  have 
been  frequently  criticised  as  unconstitutional 
in  this  state,  because  invading  the  province 
of  the  Jury,  and  the  inferences  which  the 
jurors  are  thereby  instructed  to  draw  are  de- 
clared to  be  inferences  of  fact,  and  not  con- 
clusions of  law,  which  the  court  Is  justified 
In  making  for  the  jury.  Kauffman  v.  Maler, 
94  Cal.  283,  29  Pac.  481,  18  L.  R.  A.  124. 
After  much  consideration  of  the  question  the 
Supreme  Court  has  classified  these  instruc- 
tions among  those  said  to  contain  only  mere 
commonplace  matters  that  Jurors  would  be 
presumed  to  know  about  and  act  upon  In  the 
absence  of  Instructions,  and  whether  viola- 
tive of  the  constitutional  prohibition  against 
judges  charging  juries  with  respect  to  mat- 
ters of  fact,  or  not,  If  not  prejudicial  to  de- 
fendant's case,  neither  the  giving  nor  refusal 
of  them  will  be  held  to  be  a  ground  of  re- 
versal. People  v.  Wardrip,  141  Cal.  229,  74 
Pac.  744;  People  v.  Ruiz,  144  Cal.  251,  77 
Pac.  907;  People  v.  Moran,  144  Cal.  63,  77 
I  Pac.  777;  Gobs  v.  Stelger,  148  Cal.  155,  82 
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Pac.  681;  People  v.  Grill,  151  Cal.  597,  91 
Pac.  515;  People  v.  Hower,  151  Cal.  646,  91 
Pac.  507. 

The  trial  court  also  Instructed  the  Jury 
that,  "A  witness  may  be  impeached,  by 
the  party  against  whom  he  is  called,  by  con- 
tradictory evidence,  or  by  evidence  that  his 
general  reputation  for  truth,  honesty,  or  in- 
tegrity is  bad."  Defendant  tendered  an  in- 
struction to  this  effect,  which  also  contained 
the  words,  "or  that  he  has  given  testimony 
at  other  times  Inconsistent  with  his  present 
testimony,"  which  additional  words  the  court 
refused  to  give.  Section  2052  of  the  Code  of 
Civil  Procedure  expressly  declares  that  a  wit- 
ness may  be  Impeached  by  showing  that  "he 
has  made,  at  other  tunes,  statements  incon- 
sistent with  his  present  testimony."  The  At- 
torney General  invokes  the  rule  declared  In 
connection  with  the  Instruction  last  consid- 
ered, and  contends  that  to  so  Instruct  the 
jury  would  be  to  tell  them  something  they 
already  knew.  This  can  hardly  be  said  of  a 
rule  provided,  not  as  an  Instruction  upon  the 
effect  of  the  evidence,  but  as  a  rule  relating 
to  Its  admission  and  application.  The  criti- 
cisms of  some  of  the  subdivisions  of  section 
2061,  referred  to  above,  are  not  directed 
against  a  rule  declaring  the  purpose  for 
which  evidence  is  admitted.  There  appears 
to  be  a  peculiar  propriety  in  the  court  advis- 
ing the  jury  as  to  the  application  which  the 
law  permits  to  be  made  of  a  particular  kind 
of  evidence,  while  instructions  as  to  the  effect 
which  should  be  given  the  evidence  present 
a  different  question.  Evidence  which  is  in- 
tended to  be  considered  only  for  a  limited 
purpose  Is  often  admitted,  and  it  Is  the  duty 
of  the  court,  upon  request  of  the  party  affect- 
ed thereby,  to  instruct  the  jury  that  they 
shall  consider  such  evidence  only  for  the  pur- 
pose for  which  admitted.  This  rule  Is  ap- 
plicable to  impeaching  evidence,  and  has  been 
so  declared  in  cases  in  which  parties  have  at- 
tempted to  use  Impeaching  evidence  for  the 
purpose  of  sustaining  the  case  In  chief.  In 
such  a  case  it  is  proper  for  the  court  to  in- 
struct the  Jury  that  the  statements  Intro- 
duced for  the  purpose  of  impeaching  the  wit- 
ness cannot  be  considered  as  establishing  the 
facts  stated,  but  for  the  sole  purpose  of  con- 
tradicting the  witness  sought  to  be  impeach-" 
ed.  Thiele  v.  Newman,  116  Cal.  571,  48  Pac. 
713.  There  is  testimony  In  the  record  here 
to  which  such  an  Instruction  was  applicable, 
and  the  defendant  was  entitled  to  have  It 
given.  The  testimony  of  the  witness  Jacoby 
was  seriously  affected  by  such  impeaching 
testimony,  and  it  was  important  to  the  de- 
fendant that  the  Jury  should  have  been  in- 
structed in  this  regard. 

The  Instruction  requested  by  the  defendant 
that  It  was  the  duty  of  the  jury  to  scan  and 
scrutinize  the  testimony  of  the  prosecutrix 
with  great  care,  and  act  upon  it  with  caution, 
was  modified  by  the  court  by  adding  the 


words,  "except  where  It  Is  corroborated  by 
other  credible  evidence,  if  you  find  there  is 
any  such  in  the  case."  There  is  no  special 
statutory  requirement  for  such  a  cautionary 
instruction  in  rape  cases;  neither  is  there 
any  statutory  rule  requiring  evidence  in  cor- 
roboration of  the  story  of  the  prosecutrix  to 
be  given  In  order  to  justify  a  conviction.  On 
the  contrary,  it  has  been  held  by  the  Supreme 
Court  of  this  state  that  a  conviction  will  be 
sustained  which  rests  upon  the  testimony  of 
the  prosecutrix  alone.  People  v.  Logan,  123 
Cal.  414,  56  Pac.  56;  People  v.  Bene,  130 
Cal.  168,  62  Pac.  404.  It  has  also  been  held 
that  to  refuse  to  give  an  instruction  caution- 
ing the  Jury  as  to  the  danger  of  convicting  on 
the  unsupported  testimony  of  the  prosecutrix 
was  proper,  In  a  case  where  there  was  some 
corroborating  evidence,  because  the  jury 
might  construe  such  giving  to  be  an  Intima- 
tion from  the  court  that  the  corroboration 
was  insufficient.  People  v.  Rangod,  112  Cal. 
672,  44  Pac.  1071.  If  there  was  error  in  giv- 
ing the  instruction  as  modified,  it  is  apparent 
that  the  error  was  to  the  benefit,  and  not  the 
prejudice,  of  the  defendant  • 
Judgment  reversed. 

.We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


PEOPLE  v.  GREGORY.    (Cr.  69.) 

(Court  of  Appeal,  Third  District,  California. 
Sept.  9,  1908.   Rehearing  Denied  by  Su- 
preme Court  Nov.  2,  1908.) 

1.  indictment  and  information  (8  137*)  — 
Motion  to  Set  Aside— Insufficient  Com- 
plaint. 

Though  the  complaint  on  which  the  war- 
rant for  defendant's  arrest  issued  was  insuffi- 
cient, under  Pen.  Code,  8  1322,  because  made  by 
his  wife,  so  that  it  would  have  been  the  magis- 
trate's duty,  if  shown  such  fact,  to  dismiss  the 
complaint,  vet  on  a  motion  to  set  aside  the  in- 
formation the  sufficiency  of  the  complaint  is  im- 
material; the  information  being  based  on  th* 
commitment,  and  It  being  enough  that  this*,  on 
its  face,  was  regular  and  charged  an  offense 
within  the  court's  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  8  137.*] 

2.  Criminal  Law  (8  1144*) —  Appeal  — Pre- 
sumptions. 

It  will  be  presumed  that  the  evidence  on 
which  a  commitment  was  founded  was  in  all 
,  respects  legally  sufficient. 
'  [Ed.   Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  9  3016;  Dec.  Dig.  |  1144.*] 

3.  Criminal  Law  (8  259*)  —  Commitment  — 
Designating  Offense. 

The  commitment,  reciting,  "it  appearing  to 
me  that  the  offense  of  committing  a  lewd  and 
lascivious  act  on  the  body  of  a  child  under  the 
age  of  14  years  has  been  committed,"  designate* 
generally  the  offense  denounced  by  Pen.  Code  I 
288,  which  is  all  that,  under  section  872.  is 
necessary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  562 ;  Dec.  Dig.  8  259.*] 

4.  Criminal  Law  (8  1114*)  —  Appeal  —  Re- 
view—Bill of  Exceptions. 

To  authorize  review  of  the  denial  of  an 
alleged  motion  to  discharge  defendant  because 


•For  other  caaes  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


CaU 


PEOPLE  v. 


GREGORY. 


913 


not  brought  to  trial  within  60  days  after  the 
filing  of  the  information,  the  motion  and  its 
grounds,  the  ruling  and  any  exception  thereto, 
must  be  authenticated  in  a  bill  of  exceptions, 
as  required  by  Court  of  Appeal  Rule  29  (64 
Pac  xii). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  5  1114.*] 

5.  Criminal  Law  (8  635*) — Trial  —  Public- 
ity. 

Defendant  was  not  deprived  of  his  constitu- 
tional right  to  a  public  trial  by  the  remark  of 
the  judge,  on  refusing  to  clear  the  courtroom 
because  he  had  no  power  to  do  so,  that,  in  his 
judgment,  there  would  be  nothing  testified  to  in 
the  case  that  any  right-minded  person  would 
desire  to  hear,  though  thereupon  the  entire  au- 
dience left  the  room. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1452 ;  Dec  Dig.  8  635.*] 

6.  Criminal  Law  (8  1153*)— Determination 
As  to  Competency. 

Under  Code  Civ.  Proc.  8  1880,  providing 
that  children  under  10  years  of  age,  who  ap- 
pear incapable  of  receiving  just  impressions  of 
the  facts  respecting  which  they  are  examined,  or 
of  relating  them  truly,  cannot  be  witnesses,  the 
ruling  of  the  trial  court,  after  an  examination 
of  a  witness,  more  than  10  years  old  at  the  time 
of  the  trial,  but  less  than  that  at  the  time  of 
the  matters  in  question,  that  she  is  competent 
is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  3062;  Dec.  Dig.  8  1153.*] 

7.  Witnesses  (8  240*)— Leading  Questions. 

Allowing  leading  questions  to  a  witness, 
who  is  a  mere  child  testifying  to  revolting  cir- 
cumstances, is  a  matter  in  the  sound  discretion 
of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  88  795,  847 ;  Dec  Dig.  8  240.*] 

8.  Criminal  Law  (8  995*)  —  Judgment  —  De- 
scribing Offense. 

Though  the  judgment  does  not  declare  the 
intent  with  which  the  act  was  done,  it  suffi- 
ciently describes  the  offense  to  enable  one,  from 
it  and  Pen.  Code,  8  288,  to  determine  the  nature 
of  the  offense  of  which  defendant  was  convicted, 
and  that  the  punishment  imposed  was  within 
the  prescribed  penalty;  it  reciting  that  de- 
fendant was  convicted  of  the  "crime  of  com- 
mitting a  lewd  and  lascivious  act  on  and  with 
the  body  of  a  child  under  the  age  of  14  years." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2538;  Dec  Dig.  8  995.*] 

Appeal  from  Superior  Court,  Tehama  Coun- 
ty ;  John  F.  Ellison,  Judge. 

Orrin  C.  Gregory  appeals  from  a  conviction. 
Affirmed. 

M.  J.  Cheatham  and  N.  A.  Gernon,  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas. 
Jones,  for  the  People. 

HART,  J.  The  defendant  was  convicted  of 
the  crime  of  "committing  a  lewd  and  lascivi- 
ous act  upon  and  with  the  body  of  a  child 
under  the  age  of  14  years"  and  was  there- 
upon sentenced  by  the  court  to  serve  a  term 
of  10  years  In  the  State  Penitentiary.  The 
testimony  discloses  that  the  person  upon 
whom  the  offense  Is  charged  to  have  been 
committed  is  the  minor  daughter  of  the  ac- 
cused. The  evidence  also  shows  that  the  al- 
leged crime  was  perpetrated  a  trifle  over  a 
year  prior  to  the  making  of  the  order  by  the 


magistrate  holding  the  defendant  to  trial, 
and  that  at  that  time  the  child  with  whom 
the  alleged  act  was  committed  was  9  years  of 
age. 

1.  The  defendant  moved  to  set  aside  the 
Information  filed  against  him  in  the  superior 
court  by  the  district  attorney,  on  the  ground 
that,  before  the  filing  of  the  same,  he  "had* 
not  been  legally  committed  by  a  magistrate." 
The  bill  of  exceptions  shows  that  said  motion 
was  "made  on  the  complaint  filed  before  the 
magistrate,  and  upon  which  the  warrant  for 
the  arrest  of  the  accused  was  issued,  the  or- 
der of  commitment  and  two  affidavits  made 
by  the  defendant  One  of  these  affidavits  al- 
leges that  Orra  Gregory,  who  swore  to  the 
complaint  before  the  magistrate  charging  the 
defendant  with  the  crime  for  which  he  was 
committed,  and  of  which  he  was  Informed 
against  by  the  district  attorney,  was,  at  the 
time  said  complaint  was  so  sworn  to,  the  wife 
of  the  accused.  The  other,  presumably  of- 
fered as  a  basis  for  a  motion  for  a  contin- 
uance of  the  preliminary  hearing,  set  forth 
that  the  accused  was  too  111  to  intelligently 
and  understanding^  proceed  with  said  exam- 
ination at  the  time  the  same  was  called  and 
heard.  It  Is  obvious  that,  if  the  magistrate, 
before  making  the  order  committing  the  ac- 
cused, and  before  taking  any  testimony  In 
support  of  the  charge,  had  been  Informed  in 
a  proper  manner  of  the  alleged  fact  that  the 
party  swearing  to  the  complaint  was,  when 
said  complaint  was  sworn  to,  the  wife  of  the 
defendant,  his  plain  duty  under  the  law 
would  have  been  to  dismiss  said  complaint, 
It  not  appearing  that  the  depositions  of  any 
other  witnesses  were  taken  by  the  magistrate 
before  the  Issuance  of  the  warrant.  Section 
1322,  Pen.  Code.  But  we  think  the  question 
presented  is  not  reviewable  on  a  motion  to 
set  aside  the  information.  The  Information 
Is  not  based  on  the  deposition  or  complaint 
upon  which  the  warrant  was  Issued,  but  up- 
on the  commitment.  In  the  case  of  People 
v.  Lee  Look,  143  Cal.  219,  76  Pac.  1028,  it  is 
said:  •«*•••  But  in  the  case  at  bar, 
two  years  before  the  motion  to  dismiss  now 
under  consideration  was  made,  the  prelimi- 
nary examination  had  been  held,  at  which  a 
large  amount  of  testimony  had  been  taken 
which  showed,  or  strongly  tended  to  show, 
that  appellant  had  been  guilty  of  murder,  and 
the  magistrate  had  committed  him  for  the 
crime  of  murder,  and  the  commitment  was  In 
due  and  sufficient  form.  The  information  In 
this  case  is  based,  not  on  the  said  deposition, 
or  'complaint'  if  that  word  be  preferred,  but 
on  the  commitment;  and  under  these  cir- 
cumstances the  question  of  the  sufficiency  of 
the  said  deposition  to  justify  the  original 
warrant  of  arrest  Is  of  no  consequence" — cit- 
ing People  v.  Smith,  1  Cal.  9 ;  People  v.  Ve- 
larde, 59  Cal.  458 ;  People  v.  Wheeler,  65  Cal. 
77,  2  Pac.  892;  People  v.  Staples,  91  Cal.  23, 
27  Pac  523 ;  People  v.  Dolan,  96  Cal.  315,  31 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
97  P.-58 
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Pac.  107;  People  v.  Sehorn,  116  Cal.  507,  48 
Pac.  405;  People  v.  Cole,  127  Cal.  545,  50 
Pac.  084.  The  case  of  Ex  parte  Dinimlg,  74 
Cal.  164, 15  Pac.  610,  was  where  the  petitioner 
had  been  arrested  on  a  warrant  issued  by  the 
magistrate,  upon  a  deposition  or  "complaint" 
which  had  been  sworn  to  on  information 
and  belief,  and  the  crime  therein  charged 
against  the  accused  was  unsupported  by  any 
other  depositions  containing  competent  evi- 
dence bearing  upon  said  crime  or  connecting 
the  petitioner  with  the  commission  thereof. 
The  petitioner  was  discharged  upon  habeas 
corpus,  because  his  arrest  was  under  a  void 
warraDt,  but  his  discharge  was  ordered  be- 
fore any  hearing  had  been  had  or  commit- 
ment made  or  information  filed.  In  the  case 
at  bar,  as  we  have  seen,  the  defendant  was 
committed  after  a  preliminary  hearing;  and, 
while  the  character  and  the  extent  of  the 
testimony  upon  which  the  commitment  was 
founded  do  not  appear,  the  presumption  is 
that  it  was  in  all  respects  legally  sufficient. 
In  any  event  the  commitment  alone  Is  the 
basis  of  the  Information;  aud,  if  upon  its 
face  it  was  regular,  and  charged  an  offense  I 
of  which  the  superior  court  has  triable  juris- 
diction, the  fact,  if  It  be  a  fact,  that  the 
accused  might  have  been  taken  into  custody 
and  before  the  magistrate  for  preliminary 
hearing  without  authority  of  law  cannot  be 
reviewed  on  a  motion  to  set  aside  the  infor-  j 
matlon,  because,  after  the  charge  has  been  ! 
examined  by  a  magistrate  and  the  evidence 
taken,  and  the  examination  warrants  the 
commitment  of  the  defendant  for  trial,  the  i 
imperfections  of  the  "complaint"  are  cured.  ! 
People  v.  Cole,  supra ;  People  v.  Warner,  147  j 
Cal.  548,  82  Pac.  106.  In  other  words,  the  ! 
deposition  or  "complaint,"  which  is  authority  j 
for  the  issuance  of  the  warrant  of  arrest,  is 
functus  officio  after  the  examination  of  the 
charge  and  the  taking  of  testimony  and  the 
commitment  of  the  accused,  and,  as  the  Su- 
preme Court  says,  is  of  no  consequence  on  a 
motion  to  set  aside  the  information. 

2.  There  is  no  merit  in  the  contention  of 
appellant  that  the  offense  for  which  he  was 
committed  was  not  properly  designated  or 
described  in  the  commitment  The  order  com- 
mitting the  defendant,  in  part,  is  as  follows: 
"It  appearing  to  me  that  the  offense  of  com- 
mitting a  lewd  and  lascivious  act  upon  the 
body  of  a  child  under  the  age  of  14  years  has 
been  committed."  etc.  Thus,  and  by  refer- 
ence to  section  288  of  the  Penal  Code,  defining 
the  crime,  it  will  be  seen  that  the  commit- 
ment designates  the  offense  generally,  and 
this  meets  the  requirements  of  section  872 
of  the  Penal  Code.  People  v.  Bianchino,  5 
Cal.  App.  633,  01  Pac.  112. 

3.  The  point,  urged  by  counsel  for  appel- 
lant In  his  brief,  that  the  court  below  should 
have  granted  an  alleged  motion  by  defendant 
that  he  be  discharged,  on  the  ground  that  he 
had  not  been  brought  to  trial  within  60  days 
after  the  filing  of  the  information,  cannot  be 
reviewed,  for  the  reason  that  said  motion  | 


and  the  proceedings  thereon  are  not  authen- 
ticated in  a  bill  of  exceptions.  People  v. 
Ruiz,  144  Cal.  251,  77  Pac.  007.  The  grounds 
of  the  motion,  and  all  the  proceedings  had 
thereon,  the  ruling  of  the  court  on  the  mo- 
tion, and  the  exception  to  the  ruling,  if  any 
be  taken  by  the  defendant,  must  be  authen- 
ticated, as  required  by  rule  20  of  this  court 
(64  Pac.  xli),  In  order  to  authorize  this  court 
to  consider  and  review  said  ruling. 

4.  After  the  jury  had  been  selected  and 
sworn  to  try  the  case,  and  before  the  taking 
of  testimony  was  begun,  the  assistant  district 
attorney  suggested  that,  owing  to  the  revolt- 
ing nature  of  the  offense  with  which  the  de- 
fendant was  charged,  there  would  necessarily 
be  Introduced  testimony  disclosing  the  dis- 
gusting acts  constituting  the  crime  of  which 
the  defendant  was  accused,  and  that  there- 
fore the  courtroom  should  be  cleared  of  all 
spectators.  The  defendant's  counsel  objected 
to  such  an  order,  and  the  judge  thereupon 
said  that,  If  he  had  the  power,  he  would  take 
great  pleasure  in  excluding  all  persons  from 
the  courtroom  during  the  trial,  but  that  the 
court  bad  no  such  power,  and  to  do  so  would 
be  error.  The  judge  then  concluded  as  fol- 
lows: "I  deem  It  proper  to  say,  however, 
that  there  will  be  nothing  testified  to  In  this 
case,  In  my  judgment,  that  any  right-minded 
person  would  desire  to  hear,  and  while  I 
can't  order  anybody  from  the  courtroom,  I 
certainly  make  the  statement  for  their  bene- 
fit, and  leave  it  to  them  to  do  as  they  please." 
To  this  statement  the  defendant  took  an  ex- 
ception. In  his  oral  argument  and  In  his 
brief  counsel  for  the  defendant  urges  that 
the  Injury  resulting  to  the  defendant  from 
the  court's  remarks  lay  in  the  fact  that  the 
entire  audience  left  the  courtroom  Immediate- 
ly after  the  remarks  by  the  court,  and  that 
the  effect  of  the  court's  statement  was  to  de- 
prive the  defendant  of  his  constitutional  right 
to  a  public  trial.  The  objection  and  excep- 
tion to  the  court's  statement  upon  that  ground 
cannot  be  of  any  avail  to  the  defendant  The 
court  did  not  order  the  spectators  to  leave 
and  remain  from  the  courtroom  during  the 
trial,  but  explicitly  declared  that  it  had  no 
power  to  do  so.  When  the  spectators  with- 
drew from  the  room  they  certainly  must  have 
done  so  with  a  full  understanding,  from  the 
remarks  of  the  court  that  they  were  not  com- 
pelled under  the  law  or  the  ruling  of  the 
court  to  retire.  Whether  they  did  or  not.  It 
Is  very  plain  that  an  order  excluding  specta- 
tors was  not  made  by  the  court,  and  that,  if 
the  defendant -was  deprived  of  the  high  con- 
stitutional privilege  of  having  the  public  lis- 
ten to  the  witnesses  detail  facts  and  circum- 
stances tending  to  prove  against  him  the 
commission  of  acts,  the  offensive  and  noxious 
odors  from  which  would  drive  a  polecat  into 
bankruptcy,  it  was  due  less  to  the  remarks 
of  the  court  than  to  the  commendable  sense 
of  decency  with  which  the  citizens  of  Red 
Bluff  comported  themselves  with  reference 
to  the  trial. 
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5.  The  defendant  Insists  that  the  court 
erred  In  permitting,  over  his  objection,  the 
witness  Mary  Gregory,  aged  10  years,  to 
testify,  the  specific  contention  being  that 
she  was,  by  reason  of  her  age,  an  Incompe- 
tent witness,  under  the  provisions  of  section 
1880  of  the  Code  of  Civil  Procedure.  That 
section  declares  that  "children  under  10 
years  of  age,  who  appear  incapable  of  receiv- 
ing Just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating 
them  truly,"  cannot  be  witnesses.  It  ap- 
pears that  the  witness  at  the  time  the  of- 
fense is  alleged  to  have  been  perpetrated 
was  under  the  age  of  10  years,  and  it  is 
therefore  claimed  that,  notwithstanding  the 
fact  that  when  she  was  called  as  a  Witness 
at  the  trial  she  was  over  the  age  of  10  years, 
she  was  nevertheless  a  witness  of  the  class 
referred  to  in  said  section  1880.  There  ap- 
pears to  be  some  force  in  that  contention, 
yet,  under  the  terms  of  the  section,  it  was 
for  the  court  to  determine  whether  she  was 
Incompetent  as  a  witness  for  the  reasons 
therein  mentioned.  .  "The  burden  Is  upon 
the  person  who  objects  to  the  child  being  a 
witness  to  show  that  he  Is  incapable,  and 
the  determination  of  the  judge  upon  such 
objection,  and  examination  of  the  child,  is 
not  a  matter  for  review  any  more  than  Is 
his  ruling  upon  the  capacity  of  an  adult  who 
may  be  offered  as  a  witness.  People  v.  Craig, 
111  Cal.  469,  44  Pac.  186.  See,  also,  People 
v.  Welsh,  63  Cal.  167,  and  People  v.  Swlst, 
136  Cal.  522,  69  Pac.  223.  The  court  ex- 
amined the  witness  to  determine  the  question 
of  her  competency,  and,  having  found  that 
she  was  competent,  we  cannot  disturb  the 
ruling. 

6.  We  do  not  think  that  the  court  below 
abused  its  discretion  In  allowing  certain  lead- 
ing questions  to  be  put  to  the  prosecutrix, 
who  was,  as  seen,  a  mere  child.  The  witness 
was  no  doubt  without  previous  experience 
as  a  witness,  except  such  experience  as  she 
acquired  on  the  occasion  of  the  preliminary 
examination,  and  was  undoubtedly  unfamil- 
iar with  court  proceedings.  In  reply  to  a 
question  by  the  district  attorney,  not  leading 
In  form,  the  prosecutrix  first  stated:  "Well, 
papa  told  mama  he  was  feeling  bad,  and  he 
told  her  to  go  water  the  mules,  and  when 
he  sent  Alvin  [her  brother]  down  to  the  tur- 
key's nest  to  get  the  eggs  and  caught  ahold 
of  my  arm  and  dragged  me  around  the 
corner  of  the  house."  What  occurred  there- 
after was  brought  out  by  questions  of  rather 
a  leading  character.  But,  considering  the 
age  and  sex  of  the  witness,  and  the  revolting 
circumstances  to  which  she  was  required  to 
testify,  we  can  readily  understand  that  it 
would  have  been  with  great  difficulty  that 
the  facts  and  details  of  defendant's  mon- 
strous act  could  have  otherwise  been  intelli- 
gently brought  out.  The  examination  of  a 
witness  in  the  trial  of  a  case,  or  the  manner 
of  such  examination,  particularly  as  to  the 
form  of  the  question,  is  a  matter  committed 


to  the  sound  discretion  of  the  trial  Judge, 
who  must  determine  whether  or  not  leading 
questions  should  be  allowed  in  the  examina- 
tion of  a  particular  witness  from  all  the 
circumstances  present  and  under  his  imme- 
diate observation.  It  Is  only  where  It  clear- 
ly appears  that  the  court  has  abused  its 
discretion  in  the  allowance  of  questions,  lead- 
ing or  suggestive,  In  the  form  in  which  they 
are  propounded,  that  this  court  would  be 
authorized  to  interfere  by  reviewing  the  ob- 
jections and  exceptions  to  such  questions. 
Moran  v.  Abbey,  63  Cal.  68 ;  People  v.  Gold- 
enson,  76  Cal.  328,  19  Pac.  161;  People  v. 
Harlan,  133  Cal.  19,  65  Pac.  9.  We  do  not 
think  that  any  abuse  of  discretion  by  the 
court  below  In  the  respect  referred  to  1b 
shown  by  the  record. 

7.  The  defendant,  having  been  sworn  and 
testified  in  his  own  behalf,  was  asked,  on 
cross-examination  by  the  district  attorney, 
whether  he  had  not  "on  several  occasions 
endeavored  to  excite  the  passions  of  that 
little  girl."  The  court  sustained  an  objection 
to  the  question,  saying  that  it  was  not  propsr 
to  prove  such  misconduct  Counsel  for  de- 
fendant thereupon  took  an  exception  to  the 
question,  and  assigned  it  as  prejudicial  mis- 
conduct on  the  part  of  the  district  attorney. 
We  do  not  know  but  that  the  question  was 
proper  and  within  the  principles  announced 
in  People  v.  Castro,  133  Cal.  11.  65  Pac.  13, 
People  v.  Koller,  142  Cal.  621,  76  Pac.  500, 
and  People  v.  Morris,  3  Cal.  App.  1,  84  Pac. 
463.  It  is,  at  least  in  our  judgment,  a  de- 
batable proposition  whether  the  question  was 
proper  or  not,  and  it  certainly  cannot  be 
held  that,  where  a  question  is  propounded  to 
a  witness  calling  for  testimony,  the  legal 
propriety  of  which  may  be  shrouded  In  some 
doubt,  and  objection  is  sustained  to  such 
question,  the  mere  asking  of  such  question 
will  constitute  such  misconduct  upon  the  part 
of  the  prosecuting  officer  as  to  call  for  a  re- 
versal. Besides,  the  district  attorney,  after 
the  court  ruled  the  question  out,  did  not 
persist  in  bringing  out  the  testimony  sought 
to  be  elicited  by  It,  and  the  court's  state- 
ment in  ruling  on  the  objection  to  the  ques- 
tion, to  the  effect  that  the  testimony  it  call- 
ed for  was  improper  to  go  before  the  jury, 
was  enough  to  inform  the  triers  that  they 
were  not  privileged  to  draw  an  Inference 
from  the  question  unfavorable  to  the  de- 
fendant The  case  here,  upon  this  point,  is 
radically  different  from  the  case  of  People 
v.  Derbert,  138  Cal.  467,  71  Pac.  564,  where 
the  district  attorney  persistently  attempted 
to  get  before  the  jury  the  fact  that  the  de- 
fendant had  once  been  arrested  on  another 
charge  than  that  for  which  he  was  on  trial, 
after  the  court  had  repeatedly  ruled  against 
him,  and  told  him  the  testimony  he  was 
seeking  to  bring  out  was  manifestly  Improper. 

8.  It  la  contended  that  the  judgment  is 
void  because,  while  It  recites  that  the  de- 
fendant was  convicted  of  the  "crime  of  com- 
mitting a  lewd  and  lascivious  act  upon  and 
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with  the  body  of  a  child  under  the  age  of 
14  years,"  It  does  not  declare  the  Intent  with 
with  which  such  act  was  done.  It  is  not 
necessary  to  describe  the  offense  in  the  judg- 
ment, as  the  contention  of  counsel  necessarily 
assumes,  with  the  technical  precision  and  ni- 
cety required  In  Its  statement  in  an  informa- 
tion, and  if  the  crime  is  referred  to  in  the 
judgment  under  Its  generic  designation  It  Is 
sufficient  "A  recital  In  the  Judgment  that 
the  defendant  was  found  guilty  of  the  of- 
fense of  gaming  at  tan  as  charged  in  the 
information  Is  equivalent  to  the  recital  that 
the  defendant  was  found  guilty  of  gaming  at 
tan  by  carrying  on  and  conducting  the  same 
for  money  or  its  equivalent."  Syllabus,  Peo- 
ple v.  Sam  Lung,  70  Cal.  516,  11  Pac.  673; 
Ex  parte  Murray,  43  Cal.  455.  The  principal 
object  of  the  requirement  that  the  judgment 
shall  contain  in  its  recitals  a  proper  descrip- 
tion of  the  offense  of  which  the  defendant 
has  been  convicted,  and  for  which  he  Is  pun- 
ished. Is  to  show  that  the  court  has  re- 
mained within  Its  jurisdiction  In  the  mat- 
ter of  the  admeasurement  of  the  punishment 
Inflicted.  The  judgment  here  recites  that 
the  defendant  was  convicted  of  the  "crime 
of  committing  a  lewd  and  lascivious  act  upon 
and  with  the  body  of  a  child  under  the  age 

of  14  years,  committed  upon  the  day 

of  August,  1906,"  and  further  recites  the 
fact  of  his  arraignment  and  plea  of  "not 
guilty,"  and  his  conviction  of  said  crime, 
on  the  20th  day  of  December,  1907.  There 
can  be  no  difficulty  in  determining,  from  the 
judgment  as  thus  described,  and  by  an  exam- 
ination of  section  288  of  the  Penal  Code,  the 
nature  of  the  offense  of  which  the  defendant 
was  convicted,  and  that  the  punishment  im- 
posed is  within  the  penalty  prescribed  by 
said  section. 

The  instructions  embody  a  fair  and  correct 
statement  of  the  law  bearing  upon  the  charge 
and  the  proven  facts,  and,  while  the  testi- 
mony upon  which  a  conviction  was  had  is, 
in  the  main,  from  the  Hps  of  the  prosecutrix 
alone,  It  is  sufficient  to  support  the  verdict. 

Finding  no  prejudicial  error  In  the  record, 
the  Judgment  and  order  are  affirmed. 


We  concur : 
SETT,  J. 


CHIPMAN,  P.  J.;  BUR- 


In  re  LEAVITT  et  al.    (Civ.  494.) 

(Court  of  Appeal,  Third  District,  California. 
Sept,  9,  1908.    Rehearing  Denied  by 
Supreme  Court  Nov.  2,  1908.) 

1.  Trusts  (§  11*)— Express  Trusts— Purposes 
to  Convey  to  Remainderman. 

Under  Civ.  Code,  tit.  4,  §  847,  providing 
that  trusts  in  real  property  can  be  only  those 
specified  in  this  title,  and  section  857  thereof, 
permitting  express  trust  to  be  created  to  sell 
real  property  or  mortgage  it  for  the  benefit  of 
legatees,  etc,  to  receive  rents  and  profits  and 
pay  them  to  the  beneficiary,  etc.,  and  to  receive 


rents  and  profits  and  accumulate  them  for  cer- 
tain purposes,  a  trust  to  convey  property  after 
the  death  of  a  life  tenant  was  void. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  {  11.*] 

2.  Trusts  (|  52*)— Management— Duties  of 

Trustee. 

Where  property  was  conveyed  In  trust  to 
keep  the  premises  insured,  and  pay  taxes,  and 
pay  the  net  income  to  the  life  tenant  and  con- 
vey to  others  on  her  death,  the  trust  to  convey 
being  void,  the  only  duties  left  for  the  trustee 
to  perform  were  the  collection  and  payment  of 
rents  and  the  payment  of  taxes. 

gJd.  Note.— For  other  cases,  see  Trusts,  Cent 
.  |  72;   Dec  Dig.  {  52.*] 

3.  Trusts  (f  819*)— Compensation  of  Trus- 
tee—Successive Trustees. 

By  Civ.  Code,  §  2274,  except  as  provided  by 
Code  Civ.  Proc.  8  1700,  relating  to  the  com- 
pensation of  testamentary  trustees,  where  a 
declaration  of  trust  does  not  fix  the  trustee's 
compensation,  he  is  entitled  to  the  same  com- 
pensation as  an  executor.  Code  Civ.  Proc  i 
1618.  provides  that,  when  no  compensation  is 
provided  by  will,  an  executor  must  be  allowed 
commissions  upon  the  amount  of  the  estate  ac- 
counted for  by  him  at  the  rate  of  7  per  cent  for 
the  first  $1,000,  4  per  cent,  for  the  next  $9,000. 
etc  Appellant  was  appointed  trustee  under  a 
trust  to  insure  the  property,  pay  the  taxes  and 
insurance,  and  pay  the  net  income  to  the  life 
tenant,  appellant  having  succeeded  two  other 
trustees  who  had  served  14  and  7  years,  re- 
spectively, appellant  having  served  4  months, 
and  his  account  as  filed  showed  that  his  services 
during  that  time  consisted  in  paying  the  taxes 
and  insurance  with  the  life  tenant's  money,  and 
collecting  and  paying  over  5  months'  rent  at  $100 
per  month,  less  $10  a  month  allowed  him  by  the 
court.  Appellant's  predecessors  made  no  charge 
for  their  services,  but  appellant  was  allowed  a 
commission  of  7  per  cent,  on  $1,000  and  4  per 
cent,  on  $3,000.  the  sums  together  being  the 
amount  for  which  the  life  estate  was  sold,  from 
which  was  deducted  his  monthly  allowance  by 
the  court.  Held  that,  even  if  appellant  could 
claim  commissions  on  the  basis  of  the  corpus 
of  the  property,  he  was  not  entitled  to  the  com- 
missions to  which  his  predecessors  would  have 
been  entitled  had  they  not  waived  compensa- 
tion, as  their  waiver  of  compensation  inured  to 
the  benefit  of  the  beneficiaries,  and  not  to  the 
benefit  of  their  successor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  ft  319.*] 

4.  Trusts  (§  315*)— Compensation  of  Trus- 
tee—Amount. 

Irrespective  whether  appellant  was  entitled 
to  compensation  under  the  statutes  on  the  basis 
of  the  purchase  price  of  the  life  estate,  or  only 
to  commissions  on  the  money  actually  accounted 
for  by  him,  the  compensation  allowed  him  was 
liberal  under  the  circumstances,  and  he  cannot 
complain  thereof. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  |  315.*] 

5.  Executors  and  Administrators  (S  499*)— 
Compensation  of  Administrators— Succes- 
sive Administrators. 

Each  successive  administrator  is  not  enti- 
tled to  the  same  right  of  compensation,  but  their 
claims  for  compensation  must  be  considered  with 
reference  to  the  rights  of  the  others;  the  es- 
tate being  administered  as  an  entirety. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  S  499.*] 

6.  Trusts  (§  329*)— Review. 

On  an  appeal  by  a  trustee  from  an  order 
fixing  the  amount  of  compensation  allowed  him. 
the  commissions  allowed  being  liberal  under  the 
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circumstances,  whether  appellant's  compensation 
should  have  been  allowed  on  the  amount  actually 
received  and  disposed  of  by  him,  or  on  the 
amount  for  which  the  life-tenant  sold  her  estate 
as  was  done,  need  not  be  determined,  respondent 
not  objecting  to  the  compensation  as  allowed, 
bo  that  the  order  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  |  320.*] 

7.  Trusts  (|  61*) — Existence — Termination 

bt  Death  of  Parties. 

Where  property  was  conveyed  to  a  trustee 
to  collect  rents  and  pay  taxes  and  pay  over 
the  net  income  to  the  life  tenant,  and,  on  her 
death,  to  convey  to  others,  the  requirement  to 
convey  being  void  as  not  being  a  trust  allowed 
by  statute,  the  trust  terminated  ipso  facto  on 
the  death  of  the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  5  84;  Dec.  Dig.  §  61.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  A.  Hosmer, 
Judge. 

In  the  matter  of  the  trust  created  by  deed 
of  Charles  H.  Leavitt  and  others  to  Jerome 

B.  Fargo.  From  an  order  fixing  the  com- 
pensation of  the  trustee,  the  trustee  appeal- 
ed.   Order  affirmed. 

Geo.  B.  Merrill,  for  appellant  Edmund 
Tauszky,  for  respondent 

HART,  J.  On  the  20th  day  of  October, 
1882,  Charles  H.  Leavitt,  Simeon  Sawyer, 
and  Mary  A.  Sawyer,  his  wife,  conveyed  to 
Jerome  B.  Fargo  a  portion  of  50  vara  lot 
No.  1  In  the  Western  addition,  block  No.  512, 
on  the  northwest  corner  of  Fulton  and  De- 
visa  tier  o  streets,  In  the  city  and  county  of 
San  Francisco,  In  trust  for  the  following 
uses  and  purposes,  to  wit:  First.  To  keep 
the  buildings  on  said  premises  Insured,  and 
pay  the  insurance  and  taxes  on  said  prem- 
ises. Second.  After  payment  of  the  Insur- 
ance and  taxes,  to  pay  the  net  Income  of 
said  premises  to  said  Mary  A.  Sawyer  month- 
ly during  the  term  of  her  natural  life. 
Third.  Upon  the  death  of  said  Mary  A. 
Sawyer  to  convey  said  premises  to  certain 
designated  beneficiaries.  Said  deed  was  du- 
ly acknowledged  and  recorded  in  the  office 
of  the  county  recorder  of  said  city  and 
county  on  the  20th  day  of  October,  1882. 
Before  being  so  recorded,  said  Fargo  in 
writing  indorsed  upon  said  deed  his  accept- 
ance of  said  trust  Immediately  upon  the 
recordation  of  said  deed,  said  Fargo  entered 
upon  and  proceeded  to  discharge  the  duties 
of  such  trustee,  and  continued  to  act  as  such 
until  his  death,  which  occurred  on  the  6th 
day  of  January,  1896.  On  the  6th  day  of 
August,  1896,  the  court,  upon  the  petition 
of  the  parties  In  interest,  appointed  John 

C.  WInans  as  trustee  In  the  place  of  said 
Jerome  B.  Fargo,  deceased,  and  said  WInans 
thereafter  duly  qualified  and  then  entered 
upon  the  discharge  of  his  duties  as  such 
trustee,  and  continued  to  act  as  such  until 
his  death  some  time  In  the  year  1903.  Fred- 
erick Kronenberg,  having,  by  mesne  convey- 


ances, succeeded  to  the  interests  of  all  the 
beneficiaries  named  In  said  deed  of  trust, 
except  the  Interest  of  the  said  Mary  A.  Saw- 
yer, petitioned  the  superior  court  for  the 
appointment  of  a  trustee  of  said  trust  to  fill 
the  vacancy  In  said  trusteeship  created  by 
the  death  of  said  WInans,  and  on  the  11th 
day  of  November,  1905,  In  accordance  with 
the  prayer  of  said  petition,  the  court  ap- 
pointed the  appellant  herein,  George  B.  Mer- 
rill, to  the  position  of  trustee  of  said  trust. 
On  the  15th  day  of  November,  1905,  said 
Merrill  filed  an  undertaking  In  accordance 
with  the  order  of  the  court  appointing  him 
trustee,  took  his  oath  of  office,  and  proceed- 
ed to  perform  the  duties  of  his  trust  On 
the  4th  day  of  December,  1905,  the  court 
made  the  following  order  fixing  the  com- 
pensation of  said  trustee  as  such :  "On  read- 
ing and  filing  the  stipulation  of  the  parties 
herein,  it  Is  ordered  that  George  B.  Merrill, 
trustee  herein,  may  retain  to  his  own  use, 
out  of  his  receipts  as  such  trustee,  the  sum 
of  $10  per  month,  on  the  first  day  of  each 
and  every  month  on  account  of  hlB  compen- 
sation for  his  services  as  trustee,  any  fur- 
'ther  compensation  as  such  trustee  to  be  de- 
termined by  the  court  upon  the  settlement  of 
his  final  account  as  such  trustee.'*  On  the 
16th  day  of  March,  1906,  a  petition,  previous- 
ly filed,  praying  for  the  termination  of  the 
trust,  was  heard  by  the  court.  In  this  pro- 
ceeding the  account  of  the  trustee,  Merrill, 
with  said  trust,  was  filed  and .  considered. 
The  account  exhibited  the  receipts  and  dis- 
bursements of  moneys  on  account  of  the 
trust,  and  on  the  19th  of  March,  1906,  the 
court  made  Its  order  allowing  and  settling 
said  account.  On  the  23d  day  of  March,  the 
matter  having  been  continued  to  that  day 
to  be  heard,  the  court  received  testimony  and 
heard  arguments  as  to  the  matter  of  the  com- 
pensation of  the  trustee  for  his  services  In 
the  performance  of  the  duties  of  the  trust, 
and  on  the  26th  day  of  March  made  an  order 
fixing  the  same  at  the  sum  of  $190,  "less  the 
sum  of  fifty  dollars  already  paid  him";  the 
same  representing  a  commission  of  7  per 
cent,  on  $1,000  and  4  per  cent,  on  $3,000  of 
the  sum  for  which  the  life  estate  was  sold. 
Appellant  excepted  to  this  order.  In  this 
proceeding  evidence  was  heard  showing  the 
total  value  of  the  trust  property  to  be  $25,400, 
and  that  Mary  A.  Sawyer  had  agreed  to  sell 
her  life  estate  In  said  property  for  the  sum 
of  $4,000  to  said  Kronenberg  and  the  latter 
had  agreed  to  buy  the  same  for  the  consid- 
eration named.  The  evidence  upon  the  points 
mentioned  was  not  disputed — In  truth,  the 
facts  thus  found  were  admitted.  This  ap- 
peal Is  taken  from  the  order  fixing  the  com- 
pensation of  the  trustee  for  his  services  as 
such. 

The  declaration  of  trust  being  silent  upon 
the  subject  of  the  trustee's  compensation, 
the  regulation  or  fixing  thereof  is  controlled, 
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by  express  authority  of  section  2274  of  the 
Civil  Code,  by  section  1618  of  the  Code  of 
Civil  Procedure.  The  contention  of  appel- 
lant Is  that  he  1b  entitled  to  compensation 
based  on  commissions  on  the  value  of  the 
entire  trust  property.  The  contention  of 
•  Kronenberg  Is  that  the  appellant  Is  entitled, 
at  the  most,  to  compensation  only  upon  the 
basis  of  the  amount  for  which  the  life  Inter- 
est of  Mary  A.  Sawyer  was  sold,  to  wit,  on 
said  sum  of  $4,000  "for  the  portion  of  the 
period  during  which  he  had  served  as  trus- 
tee." Section  2274  of  the  Civil  Code  pro- 
vides in  part:  "Except  as  provided  in  sec- 
tion 1700  of  the  Code  of  Civil  Procedure, 
when  a  declaration  of  trust  Is  silent  upon 
the  subject  of  compensation,  the  trustee  is 
entitled  to  the  same  compensation  as  an 
executor."  Section  1700  of  the  Code  of  Civil 
Procedure,  supra,  relates  to  the  fixing  by 
the  court  of  compensation  and  the  allowance 
of  necessary  expenses  to  be  paid  to  the  trus- 
tee of  a  testamentary  trust  which  the  trust 
clause  of  the  testament  authorizes  to  be  con- 
tinued after  the  distribution  of  the  estate. 
Under  the  claim  of  the  appellant,  if  tenable,, 
that  he  Is  entitled  to  compensation  on  the 
corpus  of  the  trust  property,  and  not  alone 
upon  the  value  of  the  life  estate  therein  of 
Mary  A.  Sawyer,  the  court  should  have  al- 
lowed him  as  compensation,  by  virtue  of  the 
terms  of  section  1618  of  the  Code  of  Civil 
Procedure,  an  amount  aggregating  the  sum 
of  $851.08,  less  the  sum  of  $50  already  re- 
ceived by  him.  This  figure  would  represent 
the  legal  commissions,  not  only  on  the 
corpus  of  the  trust  estate,  but  also  In  addi- 
tion commissions  on  the  amount  for  which  he 
rendered  an  account. 

It  will  be  observed  from  the  statement  of 
the  facts  that  Fargo  served  as  trustee  for  14 
years,  Winans  for  7  years,  and  the  appellant 
for  4  months.  The  evidence  shows  that  Far- 
go and  Winans  made  no  charge  for  their 
services.  The  account  filed  by  the  appellant 
as  trustee  shows  that  during  the  brief  pe- 
riod of  his  Incumbency  in  that  office,  his 
services  consisted  exclusively  of  paying  the 
taxes  and  insurance  on  the  trust  property 
with  money  furnished  him  by  Mrs.  Sawyer 
and  In  the  collection  of  five  months*  rent  at 
$100  per  month  and  paying  the  same  over  to 
Mrs.  Sawyer,  less  $10  per  month  which  he 
was  authorized  by  the  court's  order  to  re- 
tain as  part  of  the  compensation  to  which  he 
was  entitled  as  trustee.  Indeed,  the  serv- 
ices thus  enumerated  were  all  that  he  was 
required  to  perform  by  the  terms  of  the 
trust.  Section  1618  of  the  Code  of  Civil  Pro- 
cedure, in  accordance  with  the  provisions  of 
which,  by  authority  of  section  2274  of  the 
Civil  Code,  the  compensation  of  the  appel- 
lant must  be  fixed,  the  declaration  of  trust 
being  silent  on  the  subject  of  compensation, 
among  other  things,  provides:  "When  no 
compensation  is  provided  by  the  will,  or  the 
executor  renounces  all  claim  thereto,  he  must 
be  allowed  commissions  upon  .the  amount  of 


estate  accounted  for  by  him,  as  follows :" 
Then  follows  a  specification  of  the  commis- 
sions to  which  under  the  circumstances  men- 
tioned he  would  be  entitled.  It  is  clear  from 
his  account  that  the  property  in  reality  ac- 
counted for  by  him  consisted  entirely  of  the 
moneys  received  by  him  for  the  benefit  of 
the  life  tenant  or  beneficiary  and  the  money 
received  from  Mrs.  Sawyer  with  which  to 
pay  Insurance  and  taxes.  Undoubtedly  the 
purpose  for  which  a  trustee  was  named  In 
the  trust  deed  was  to  thus  provide  for  the 
care  and  protection  of  the  life  Interest  In  the 
trust  property  of  Mary  A.  Sawyer  and  for  a 
proper  execution  not  only  of  that  provision 
of  said  trust,  but  upon  the  death  of  the  life 
tenant  to  convey  the  property  to  those  enti- 
tled to  it,  under  the  terms  of  the  deed,  In  re- 
mainder. But  the  trust  to  convey  being  void 
(Civ.  Code,  S8  847  and  857 ;  Estate  of  Fair, 
132  Cal.  523,  60  Pac.  442,  64  Pac.  1000,  84 
Am.  St.  Rep.  70),  there  was  consequently 
nothing  remaining  for  the  trustee  to  do  but 
to  attend  to  the  matter  of  the  collection  of 
the  rents,  etc.,  and  paying  the  taxes  and  in- 
surance on  the  property.  Whether,  however, 
under  the  provisions  of  section  1618  of  the 
Code  of  Civil  Procedure,  the  court  was  right 
or  not  In  allowing  the  appellant  commissions 
on  the  price  at  which  the  life  estate  was 
sold,  Instead  of  upon  the  money  constituting 
all  the  tangible  property  actually  accounted 
for  by  him,  a  proposition  we  are  not  asked 
to  decide  here,  we  are  perfectly  satisfied  that 
he  is  not  entitled  to  commissions  upon  the 
corpus  of  the  trust  property.  And,  If  the 
court  had  made  the  allowance  of  bis  com- 
pensation on  the  value  of  the  entire  property, 
the  appellant  could  not  justly  claim  the  full 
amount  of  the  commissions  allowed  upon 
that  basis  for  the  shares  In  such  commissions 
to  which  his  predecessors  would,  respectively, 
have  been  entitled  but  for  their  waiver  of 
compensation  would  have  to  be  deducted.  It 
will  not  seriously  be  contended  that  where 
there  Is  a  succession  of  administrators  of  the 
same  estate  each  shall  be  entitled  to  the 
same  rate  of  compensation,  "for,  If  that  were 
so,  the  estate  might  be  eaten  up  beyond  the 
power  of  prevention."  Ord  v.  Little,  3  Cal. 
287,  speaking  of  commissions  of  an  executor 
under  the  section  of  the  old  probate  act,  cor- 
responding to  section  1618  of  the  Code  of 
Civil  Procedure.  As  Is  said  in  the  case  of 
Estate  of  Barton,  55  Cal.  87 :  "The  adminis- 
tration of  an  estate  Is  an  entirety.  There 
may  be  different  persons  In  office  at  different 
times,  or  at  the  same  time,  but  the  claim  of 
each  to  compensation  must  be  considered 
with  reference  to  the  rights  of  each  and  all 
the  others."  So  in  the  case  at  bar,  if  the 
compensation  were  to  be  based  on  commis- 
sions on  the  value  of  the  entire  trust  prop- 
erty, the  appellant's  compensation  would 
have  to  be  adjusted  with  reference  to  the 
rights  of  bis  predecessors  in  the  office  of 
trustee. 

From  what  we  have  said  It  Is  obvious  that 
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our  opinion  is  that  there  is  no  merit  In  the 
proposition,  which  appellant's  position  neces- 
sarily assumes,  that  the  waiving  of  compen- 
sation by  his  predecessors  leaves  the  field 
open  to  him  to  claim  the  full  commissions 
which  would  be  allowable  on  the  corpus  of 
the  property.  Why  they  waived  their  right 
to  compensation  the  record  does  not  Inform 
us,  but  in  doing  so  they  manifestly  intended 
it  as  a  benefit  to  the  beneficiaries  of  the  trust 
estate — perhaps  particularly  for  the  benefit 
of  the  life  tenant— and  not  to  the  appellant 
or  any  other  person  who  might  succeed  to 
the  trusteeship.  We  have  stated  that  there 
Is  no  demand  here  for  a  decision  of  the  ques- 
tion whether  the  court  should  have  fixed  the 
rate  of  appellant's  compensation  on  the 
amount  for  which  the  life  estate  was  sold, 
its  presumable  value  (Estate  of  Fernandez, 
119  Cal.  579,  586,  51  Pac.  851),  or  upon  the 
amount  actually  received  and  disbursed  by 
him,  for  the  respondent  appears  to  be  satis- 
fled  with  the  order  appealed  from.  But  it 
may  not  be  improper  to  suggest  that  it  has 
been  held  by  very  high  authority  that  the 
proper  basis  of  compensation  in  a  case  in 
which  the  character  of  the  trust  and  the 
nature  and  extent  of  the  duties  imposed  up- 
on the  trustees  are  very  much  similar  to 
those  in  the  case  at  bar  is  the  commissions 
upon  the  sums  of  money  or  their  equivalent 
received  and  paid  out  by  the  trustee.  Phoe- 
nix v.  Livingston,  101  N.  Y.  451,  5  N.  E.  70. 
In  that  case  the  fee  in  the  trust  property  did 
not  pass.  In  this  case  the  trust  to  convey 
was  a  futile  attempt  to  vest  the  trustee  with 
the  fee  In  the  trust  property.  Hence  the  sit- 
uation is  the  same  as  if  no  attempt  had  been 
made  to  pass  the  fee  to  the  trustee.  There 
was  therefore  nothing  left  of  the  trust  but 
the  power  in  the  trustee  to  execute  Its  terms 
as  to  the  life  estate.  He  obviously  was 
without  power-  to  make  a  final  disposition  of 
the  corpus  subject  to  the  trust  after  the  ter- 
mination of  the  life  estate.  In  other  words, 
upon  the  termination  of  the  life  estate,  the 
trust  ipso  facto  terminated.  So  it  is  to  be 
seen  the  case  here  is  almost,  if  not  quite, 
identical  as  to  the  facts  with  the  case  cited. 
In  any  event,  It  Is  plainly  apparent  that,  con- 
sidering the  labor  performed,  and  a  most 
liberal,  even  if  not  a  legal,  measure  of  com- 
pensating the  trustee  having  been  adopted  by 
the  court,  the  appellant  has  no  just  reason 
to  complain  of  the  order  from  which  he  has 
appealed,  and  while,  in  view  of  the  fact  that 
the  respondent  does  not  complain  of  the  or- 
der, the  same  should  be  affirmed,  we  refrain 
from  expressing  either  approval  or  disap- 
proval of  the  basis  upon  which  the  court  be- 
low fixed  appellant's  commissions. 
The  order  is  affirmed. 

We  concur:  CIIIPMAN,  P.  J.;  BUR- 
NETT, J. 


UNION  OIL  CO.  OF  CALIFORNIA  v.  MER- 
CANTILE REFINING  CO.  et  al. 
(Civ.  492.) 

(Court  of  Appeal,  Third  District,  California. 
Sept  9,  1908.    Rehearing  Denied  by  Su- 
preme Court  Nov.  2,  1908.) 

1.  Alteration  ow  Instruments  (8  11*)— Ef- 
fect on  Rights. 

Though,  before  delivery  of  a  bond,  one  of 
the  sureties,  without  the  knowledge  of  the  ob- 
ligee or  other  sureties,  changed  it,  so  as  to  make 
it  in  form  joint  and  several,  instead  of  joiut, 
as  It  waa  before,  recovery  can  be  bad  on  it  as  a 
joint  bond ;  the  obligee  being  without  fault  in 
acting  on  the  belief  that  the  change  was  au- 
thorized. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  $  63;  Dec.  Dig.  $  11.*] 

2.  Judgment  (|  244*)— Joint  Obligation. 

A  judgment  that  plaintiff  recover  of  the 
defendants  a  certain  sum  is  in  appropriate  form 
for  one  on  a  joint,  and  not  a  several  obligation. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  244.*] 

3.  Bonds  (8  128*)— Pleading— Variance. 

Where  plaintiff  alleges  and  proves  facts 
entitling  him  to  judgment  on  a  joint  bond,  he 
may  recover,  though  he  goes  further,  and  al- 
leges, but  fails  to  prove,  an  alteration  of  the 
bond,  which  would  entitle  him  to  recovery  as 
on  a  joint  and  several  bond. 

[Ed.  Note. — For  other  cases,  see  Bonds,  Cent. 
Dig.  |  215 ;  Dec.  Dig.  8  128.*] 

4.  Bonds  (8  120*)— Defenses. 

Defendants  are  not  precluded  from  setting 
up  a  defense  available  as  against  a  joint  bond, 
but  not  as  against  a  joint  and  several  bond, 
by  the  fact  that  plaintiff,  in  suing  on  a  bond 
originally  joint,  alleges  that  a  change  in  it,  mak- 
ing it  in  form  joint  and  several,  was  made  un- 
der such  circumstances  as  to  authorize  recovery 
on  it  as  such  a  bond. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Dec. 
Dig.  8  120.*] 

6.  Principal  and  Surety  (8  83*)— Estoppel. 

Sureties  on  a  bond  are  estopped  to  claim 
that  a  change  in  it,  made  by  another  surety 
before  delivery,  was  without  their  authority; 
they,  though  knowing  the  obligee  was  deliver- 
ing goods  on  tbe  belief  that  the  alteration  was 
made  with  their  authority,  not  having  notified 
him  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  8  130;  Dec.  Dig.  8  83.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Sea  well. 
Judge. 

Action  by  the  Union  Oil  Company  of  Cali- 
fornia against  the  Mercantile  Refining  Com- 
pany and  others.  Judgment  for  plaintiff. 
Defendants  T.  P.  Spiers  and  others  appeal. 
Affirmed. 

P.  A.  Bergerot  and  Frank  McGowan,  for 
appellants.  Stoney,  Rouleau  &  Stoney,  for 
respondent 


BURNETT,  J.  The  action  Is  upon  a  bond 
given  to  secure  the  payment,  by  the  Mer- 
cantile Refining  Company,  to  the  plaintiff  of 
the  consideration  for  oil  furnished  by  the 
latter  to  the  former.  Plaintiff  had  judg- 
ment, from  which,  and  the  order  denying 
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their  motion  for  a  new  trial,  certain  of  the 
sureties  have  appealed. 

The  main  controversy  In  the  cause  grows 
out  of  the  fact  that  an  alteration  was  made 
in  the  bond  after  it  bad  been  signed,  but  be- 
fore it  was  delivered  to  and  accepted  by 
plaintiff.  The  change  was  made  by  one  of 
the  sureties — not  an  appellant — who  added 
the  word  "severally,"  making  the  bond  in 
form  "joint  and  several,"  instead  of  "Joint" 
as  before  the  addition.  Assuming  that  the 
aforesaid  interpolation  changed  the  legal  ef- 
fect of  the  Instrument,  and  therefore  con- 
stitutes a  material  alteration,  and  that  It  was 
made  without  the  knowledge  or  consent  of 
the  appellants,  then  the  rule  Is  as  stated 
by  them:  "It  either  rendered  the  instrument 
absolutely  null  and  void,  If  the  changes  were 
made  with  the  knowledge,  express  or  Implied, 
of  the  plaintiff,  or  else  left  the  bond,  as  It 
was  originally  executed,  a  Joint  obligation,  if 
the  words  Inserted  in  it  were  Interlined  by 
a  stranger  to  the  bond,  or  without  any  fault 
or  without  the  knowledge  of  the  plaintiff." 
In  Walsh  v.  Hunt,  120  Cal.  53,  52  Pac.  117, 
89  L.  R.  A  607,  the  Supreme  Court  declares: 
"The  general  rule  undoubtedly  Is,  as  oon- 
tended  by  appellant,  that  any  material  altera- 
tion in  the  contract  avoids  it,  even  in  the 
hands  of  innocent  holders,  and  prevents  re- 
covery upon  It  to  any  extent.  But  this  rule 
has  application  to  cases  where  such  altera- 
tion has  been  made  by  the  payee  or  party 
seeking  to  enforce  it  By  the  later  authori- 
ties the  rule  does  not  apply  in  cases  where 
the  alteration  Is  by  a  stranger  to  the  con- 
tract, and  It  Is  now  the  settled  doctrine,  In 
this  country  at  least,  that  such  an  act  by  a 
stranger,  without  the  privity  of  the  grantee 
or  obligee,  does  not  avoid  the  contract  In 
its  entirety,  even  though  it  be  without  the 
knowledge  or  consent  of  the  party  to  be 
bound,  but  amounts  to  a  spoliation  merely, 
which  will  not  prevent  a  recovery  upon  the 
contract  In  accordance  with  Its  original 
terms,  where  those  terms  can  be  ascertained. 
And  this  Is  obviously  upon  the  principle  that 
the  act  of  a  mere  interloper  without  the  priv- 
ity of  the  parties  should  not  be  permitted  to 
defeat  a  contract  to  the  extent  that  it  would 
otherwise  be  valid  and  binding.  And  an 
agent  without  authority  is,  in  this  sense, 
held  to  be  a  stranger  to  the  transaction."  In 
the  case  at  bar  the  court  found:  "That  on 
said  date  all  of  said  defendants  knew  that 
said  plaintiff  was  making  deliveries  of  oil 
under  said  contract  to  said  defendant  cor- 
poration, and  Intended  to  make  further  de- 
liveries of  oil  thereunder,  and  they  knew 
that  said  plaintiff  was  making  such  deliv- 
eries, and  intended  to  make  further  deliv- 
eries, relying  upon  the  credit  of  said  defend- 
ant bondsmen  and  the  validity  of  said  bond. 
That  at  said  time  said  plaintiff  did  not 
know  that  said  change  in  said  bond  was 
made  without  the  knowledge  or  consent  or 
authority  of  all,  or  any,  of  said  defendants, 


and  did  not  know  said  fact  until  long  after 
the  commencement  of  this  action,  •  •  • 
but  said  plaintiff  believed  that  said  correc- 
tion or  addition  of  said  word  'severally' 
therein  was  made  with  the  full  knowledge, 
consent,  and  authority  of  each  of  said  de- 
fendants, and  so  believed  the  fact  to  be  until 
after  the  commencement  of  this  action.** 
There  is  ample  evidence  to  support  said  find- 
ing. Indeed,  assuming  that  said  change  was 
made  without  the  consent  of  appellants, 
plaintiff  had  no  knowledge  of  it,  and  every 
reason  for  believing  to  the  contrary.  And 
respondent  was  without  any  fault  in  acting 
upon  its  belief  that  the  change  was  author- 
ized by  appellants.  Therefore,  upon  author- 
ity, and  the  most  rudimentary  principles  of 
equity,  appellants  are  at  least  bound  by  the 
terms  of  the  original  contract.  The  court 
has,  In  effect,  so  held,  and  the  Judgment  is 
in  accordance  with  the  terms  of  the  bond  as 
it  existed  prior  to  said  change.  The  Judg- 
ment is  "that  plaintiff  •  •  *  do  have  and 
recover  of  defendants,  T.  P.  Spiers,  Leo  Die- 
tie,  Geo.  W.  C.  Baker,  Angler  Baker,  Arthur 
Dletle,  and  George  F.  Ebrenpfort  the  sum 
of,"  etc.  This  is  the  appropriate  form  of 
judgment  upon  a  Joint,  and  not  several,  ob- 
ligation. The  Judgment  Is  in  harmony  with 
the  conclusion  of  law,  Is  Justified  by  the  find- 
ings of  fact,  and  Is  within  the  Issues  raised 
by  the  pleadings. 

It  is  true  that  plaintiff  alleged  In  Its  com- 
plaint that  the  alteration  In  said  bond  was 
made  with  the  knowledge  and  consent,  and 
by  the  authority,  of  all  of  the  defendants, 
but  this  allegation,  and  the  corresponding 
findings  of  the  court,  may  be  disregarded  en- 
tirely, and  still  the  Judgment  for  plaintiff, 
for  reasons  already  indicated,  must  be  up- 
held. The  only  answer  to  this  consideration 
attempted  by  appellants  is  that:  "The  suit 
instituted  by  the  plaintiff  to  enforce  the  bond 
was  an  action  on  a  'Joint  and  several'  bond, 
and  not  on  a  'joint'  obligation.  The  naturv 
of  the  action  was  prejudicial  to  the  appel- 
lants, in  this:  That  it  precluded  them,  or 
either  of  them,  from  urging,  as  a  legal  de- 
fense to  the  cause  of  action,  the  alleged 
claim  of  appellants  that  the  plaintiff  had 
released  some  of  the  sureties  on  the  bond." 
But  appellants  are  entirely,  mistaken  In  their 
understanding  of  the  situation.  Under  our 
liberal  system  of  pleading  and  practice  plain- 
tiff Is  not  denied  any  relief,  if  Justified  by 
his  pleading  and  evidence,  simply  because 
he  fails  to  prove  that  he  is  entitled  to  the 
full  measure  that  he  claims.  In  the  case 
at  bar  plaintiff  alleged  facts  which  are  sup- 
ported by  the  evidence,  justifying  recovery 
under  the  original  Instrument.  The  plead- 
ing went  further,  and  set  forth  a  change  in 
the  terms  of  the  bond,  which,  if  shown  as 
alleged,  would  entitle  plaintiff  to  the  addi- 
tional relief  of  a  several  judgment  against 
the  defendants.  To  bold  that  a  failure  to 
prove  these  additional  allegations  is  to  be 
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sent  oat  of  court  empty-banded  1b  opposed 
to  the  spirit  of  modern  legislation  and  the 
decisions  of  the  courts.  Code  Civ.  Proc.  § 
580;  Bell  v.  Solomons,  142  Cal.  63,  75  Pac. 
G49;  Reiner  v.  Schroeder,  146  Cal.  416,  80 
Pac.  517.  Nor  were  defendants  precluded 
from  setting  up  the  defense  suggested.  Ordi- 
nary prudence  would  lead  them  to  urge 
whatever  available  defense  they  might  have 
to  any  cause  of  action  set  forth  In  the  com- 
plaint If  plaintiff  had  formulated  its  plead- 
ing In  two  counts,  based  upon  the  original 
instrument  and  the  altered  Instrument,  re- 
spectively, no  one  would  question  the  ap- 
plicability of  the  rule  herein  announced. 
There  is  no  difference  in  principle,  since  suf- 
ficient facts  are  alleged  to  justify  a  Judgment 
in  keeping  with  either  theory,  although  not 
separately  set  forth. 

Again,  it  Is  found  by  the  court,  and  the 
evidence  is  sufficient  to  support  it,  "that  on 
said  2d  day  of  February,  1903,  and  while 
deliveries,  as  aforesaid,  were  being  made  by 
plaintiff  to  defendant  corporation,  said  de- 
fendants and  each  of  them  knew  that  plain- 
tiff was  ignorant  of  the  facts  connected  with 
the  said  alteration,  but  believed  that  said 
alteration  had  been  made  by  the  authority, 
and  with  the  consent  and  knowledge,  of  all 
of  said  defendants;  that  said  defendants 
did  not,  nor  did  any  or  either  of  them,  notify 
or  inform  plaintiff  that  any  alteration  had 
been  made  in  said  bond  without  their  knowl- 
edge or  authority,  or  against  their  consent, 
or  that  said  bond  was  for  any  reason  in- 
valid, or  any  of  the  facts  or  claims  respect- 
ing the  said  alteration  therein,  other  than 
the  alteration  was  made  with  the  authority 
of  all  persons  signing  said  bond,"  etc.  In 
other  words,  we  have  a  familiar  illustration 
of  the  principle  of  estoppel.  It  Is  sufficiently 
pleaded,  If  necessary  to  plead  it  In  anticipa- 
tion of  the  possible  defense  of  unauthorized 
modification  of  the  original  bond.  It  Is  war- 
ranted by  the  evidence,  and  properly  found 
by  the  court.  The  rule  is  Just  and  supported 
by  the  authorities  that,  where  a  document 
has  been  altered,  and  notice  of  such  altera- 
tion is  brought  to  the  attention  of  the  parties 
affected,  It  is  their  duty  to  disavow  it  at 
once,  or  within  a  reasonable  time  after  learn- 
ing thereof,  or  they  are  bound  by  the  docu- 
ment as  altered.  Renville  County  v.  Gray, 
61  Minn.  242,  63  N.  W.  635;  Ward  v.  Wil- 
liams, 26  III.  447,  and  cases  cited  in  the 
note,  79  Am.  Dec  385.  It  Is  plain  here  that, 
since  plaintiff  was  furnishing  the  oil  on  the 
strength  of  the  bond,  It  was  the  duty  of  ap- 
pellants to  notify  respondent  Immediately  of 
any  change  in  the  terms  of  the  bond  with- 
in their  knowledge  and  not  authorized  by 
them. 

The  other  points  made,  and  the  citations 
noted,  by  appellants,  have  all  been  examin- 
ed, but  they  are  of  mere  academic  interest, 
and  do  not  demand  further  notice. 


The  judgment  is  right,  and  should  be  up- 
held, and  therefore  it  and  the  order  denying 
the  motion  for  a  new  trial  are  affirmed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


BLYTH  &  FARGO  CO.  et  al.  v.  KASTOR. 
(Supreme  Court  of  Wyoming.    Nov.  9,  1908.) 

1.  Bankruptcy  (|  160*)  —  "Preferences"  — 
Acts  Constituting  a  Preference. 

To  constitute  a  preference  within  Bankr. 
Act,  {  60,  subd.  "a"  (Act  July  1,  1898,  c.  541, 
30  Stat.  562  IU.  S.  Comp.  St.  1901,  p.  3445]),  a 
mere  intent  to  prefer  is  not  sufficient,  but  the 
teat  is  whether  it  was  given  when  the  debtor 
was  insolvent  and  within  four  months  of  the 
adjudication  of  his  bankruptcy,  and  whether  the 
enforcement  thereof  gives  any  creditor  a  greater 
percentage  of  his  debt  than  any  other  creditor 
of  the  same  class. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  8  160.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5498,  5499 ;  vol.  8,  p.  7759.] 

2.  Bankruptcy  ($_  166*)  —  Preferences  — 
Knowledge  of  Creditor. 

To  make  a  preference  voidable  by  the  trus- 
tee of  a  bankrupt  and  authorize  a  recovery  there- 
of under  Bankr.  Act,  §  60,  subd.  "b"  (Act 
July  1,  1891,  c.  541,  30  Stat.  562  [U.  S.  Comp. 
St.  1901,  p.  3445]),  it  must  appear,  not  only 
that  a  preference  was  given  within  subdivision 
"a"  of  the  section,  but  that  the  creditor  had 
reasonable  cause  to  believe  that  a  preference 
was  intended. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  9  166.*J 

3.  Bankruptcy  (§  303»)— Preferences  —  Ac- 
tions to  Recover— Evidence— Admissibil- 
ity. 

In  a  suit  by  a  trustee  in  bankruptcy  to  re- 
cover a  preference,  the  intent  of  the  debtor  is 
material,  and  it  must  be  inferred  from  the  na- 
ture of  his  act,  under  the  rule  that  one  is  sup- 
posed to  intend  the  natural  and  obvious  conse- 
quences of  his  act. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  ft  303.*] 

4.  Bankruptcy  (8  304*)— Recovery  of  Pref- 
erence—Misleading  Instructions. 

An  instruction,  in  a  suit  by  a  trustee  in 
bankruptcy  to  recover  a  preference,  that  if  the 
transfer  was  made  by  the  bankrupt  with  intent 
to  eive  a  preference,  and  if  the  creditor  knew  of 
such  intent,  or  knew  of  such  facts  as  would  put 
a  man  of  ordinary  prudence  on  inquiry,  and 
which  by  the  use  of  ordinary  diligence  on  his 
part  would  lead  to  the  belief  that  such  was  the 
intent  of  the  bankrupt,  the  transfer  was  fraud- 
ulent and  void,  was  misleading,  as  leading  the 
jury  into  the  belief  that,  irrespective  of  insol- 
vency, an  intent  to  prefer  with  knowledge  of 
such  intent  on  the  part  of  the  creditor  author- 
ized a  recovery  by  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  8  304.*] 

5.  Bankruptcy  (8  304*)— Recovery  of  Pref- 
erence—Instructions. 

The  use  of  the  words  "fraudulent  and  void*' 
In  an  Instruction,  in  a  suit  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  that  if  the  trans- 
fer was  made  by  the  bankrupt  to  the  creditor 
with  intent  to  give  a  preference,  and  the  credit- 
or knew  thereof,  or  knew  enough  to  put  a  man 
of  ordinary  prudence  on  inquiry,  the  transfer  as 
between  the  trustee  and  the  creditor  was  ''fraud- 
ulent and  void,"  was  not  prejudicial,  though 


*For  other  caaea  see  same  topic  and  aection  NUMBER  In  Dec.  ft  Am.  Dlga.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


922 


97  PACIFIC  REPORTER. 


(Wyo. 


there  was  no  evidence  of  actual  fraud,  and 
though  a  preference  is  voidable  ouly. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  |  304.*] 

6.  Bankruptcy  (8  304*)— Preferences— Re- 
covery by  Trustee— Instructions. 

Instructions,  in  an  action  by  a  trustee  in 
bankruptcy  to  recover  a  preference,  which  were 
confined  to  a  statement  of  the  rule  for  deter- 
mining whether  a  creditor  had  reasonable  cause 
to  believe  that  a  preference  was  intended,  with- 
out charging  that  on  finding  such  reasonable 
cause,  a  verdict  should  be  returned  for  plaintiff, 
and  without  assuming  to  state  the  elements  nec- 
essary to  establish  plaintiffs  case  were  not  open 
to  the  objection  that  they  presupposed  the  tact 
of  insolvency. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  i  304.*] 

7.  Bankruptcy    (§    166*)  —  Preferences  — 
Transfers— Knowledge  of  Creditor. 

Where  the  creditor  knew  of  such  circum- 
stances as  would  ordinarily  produce  belief  in 
the  mind  of  a  prudent  man  that  a  preference 
was  intended  by  a  transfer  made  by  the  debtor, 
the  jury  were  justified  in  finding  that  the  credit- 
or had  reasonable  cause  to  believe  that  a  pref- 
erence was  intended  authorizing  the  trustee  of 
the  debtor  to  recover  the  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  166.*J 

8.  Bankruptcy  (8  303*)— Preferences  —  Ac- 
tions— Evidence— Objections. 

Where,  in  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  the  bankrupt  tes- 
tified that  he  had  been  in  business  but  five 
months,  and  that  he  continued  in  business  but 
four  days  after  giving  the  mortgage  creating  the 
preference,  and  that  he  owed  when  the  mortgage 
was  given  something  over  $2,200,  bis  testimony 
that  he  owed  about  that  amount,  in  answer  to 
a  question  whether  or  not  he  was  indebted  to 
certain  individuals  and  firms  in  specified 
amounts,  not  fixing  the  date  of  such  indebted- 
ness, was  not  inadmissible  on  the  issue  of  his 
insolvency  at  the  time  of  the  alleged  preference, 
in  the  absence  of  an  objection  raising  the  failure 
of  the  question  to  state  a  date  for  the  indebted- 
ness. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  303.*] 

9.  Bankruptcy  (5  303*)— Preferences  —  Ac- 
tions— Evidence— Admissibility. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  preference,  the  testimony  of  the  bank- 
rupt that  at  the  time  he  made  the  transfer  cre- 
ating the  preference  he  knew  that  he  did  not 
have  money  enough  to  pay  his  bills  was  improp- 
er as  confusing  the  jury  in  determining  the 
question  of  insolvency,  especially  where  be  im- 
mediately answered  in  the  affirmative  the  ques- 
tion whether  he  was  then  insolvent. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  8  303.*] 

10.  Bankruptcy  (8  303*)— Preferences  —  Ac- 
tions—Evidence— Admissibility. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  preference,  the  testimony  of  the  bank- 
rupts that  they  knew  they  were  insolvent  when 
they  gave  the  mortgage  creating  the  preference 
was  proper  on  the  question  of  intent  in  making 
the  transfer  as  an  element  entering  into  the 
proof  of  reasonable  cause  for  the  creditor  to  be- 
lieve that  a  preference  was  intended. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  8  803.*] 

11.  Bankruptcy  (8  303*)— Preferences— Ac- 
tions— Evidence— Admissibility. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  preference,  the  testimony  of  the  bank- 


rupt that  at  the  time  of  the  giving  of  the  mort- 
gage creating  the  preference  he  gave  another 
mortgage  on  other  property  to  the  same  creditor 
to  secure  the  same  debt  was  relevant  to  show 
the  belief  of  the  creditor  as  to  the  intent  of  the 
bankrupt  in  making  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  8  303.*] 

12.  Bankruptcy  (8  303*)— Preferences—  Ac- 
tions—Evidence— Admissibility. 

In  an  action  by  a  trustee  in  bankruptcy  of 
a  firm  composed  of  husband  and  wife  to  recover 
a  preference,  the  testimony  of  the  wife  as  to  a 
conversation  with  her  husband  as  to  the  finan- 
cial condition  of  the  firm  from  which  she  was 
forced  to  the  conclusion  that  the  firm  was  insol- 
vent, and  that  she  bad  told  her  husband  that 
they  had  more  debts  than  they  could  pay,  was 
inadmissible  because  going  beyond  the  mere  ad- 
mission that  she  believed  the  firm  to  be  insol- 
vent as  bearing  on  the  question  of  intent. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  460,  461 ;  Dec  Dig.  8  303.*] 

13.  Evidence  (8  471*)— Opinion  Evidence. 
In  an  action  by  a  trustee  in  bankruptcy  of 

a  partnership  consisting  of  husband  and  wife  to 
recover  a  preference,  the  testimony  of  the  wife 
that  she  had  a  conversation  with  her  husband 
as  to  the  financial  condition  of  the  firm,  from 
which  she  was  forced  to  the  conclusion  that  the 
firm  was  insolvent,  was  inadmissible  as  a  mere 
expression  of  opinion  that  the  firm  was  insol- 
vent, based  on  what  the  husband  had  told  her. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  8  471.*] 

14.  Bankruptcy  (8  290*)— Preferences— Ac- 
tions— Recovery— Defenses. 

Where,  in  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  the  evidence 
showed  that  the  representatives  of  the  creditor 
who  acted  in  taking  the  mortgage  creating  the 
preference  informed  the  debtor  that  they  had 
come  for  the  money  on  the  account  due,  and 
threatened  that,  if  the  same  was  not  settled  or 
secured,  they  would  take  the  goods  by  some  le- 
gal proceeding,  and  that  the  bankrupt  agreed 
to  give  the  mortgage,  but  it  did  not  appear  tbat 
the  goods  previously  sold  by  the  creditor  to  the 
bankrupt  were  taken  back,  or  that  any  attempt 
was  made  to  do  so,  there  was  no  showing  of  a 
rescission  by  the  creditor  of  the  sale  to  the 
bankrupt  on  the  ground  of  bis  alleged  fraud,  and 
the  creation  of  a  new  debt  constituting  a  pres- 
ent consideration  for  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy- 
Dec.  Dig.  8  290.*] 

15.  Bankruptcy  (I  303*)— Preferences— In- 
solvency—Evidence. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  preference,  evidence  held  to  show  the 
solvency  of  the  bankrupt  at  the  time  of  the 
transfer,  defeating  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  8  462;  Dec  Dig.  8  303.*] 

16.  Bankruptcy  (8  303*)— Preferences—  In- 
solvency— Evidence. 

In  determining  whether  a  debtor  was  insol- 
vent at  the  time  he  made  a  transfer  to  a  credit- 
or, notes  and  accounts  against  third  persons  in 
favor  of  the  debtor,  not  shown  in  any  way  to  be 
uncollectible,  must  be  included  in  estimating  the 
value  of  his  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  8  303.*] 

Error  to  District  Court,  Uinta  County; 
David  H.  Craig,  Judge. 

Action  by  Isador  Eastor,  as  trustee  in 
bankruptcy  of  the  estate  of  J.  R.  Gourley  A 
Co..  bankrupts,  against  the  Blyth  &  Fargo 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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Company  and  another.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Reversed  and  remanded  for  a  new  triaL 

P.  W.  Spauldlng  and  Maglnnis  ft  Corn,  for 

plaintiffs  in  error.   T.  S.  Taliaferro,  Jr.,  W. 

B.  Dunton,  and  Mathonia  Thomas,  for  de- 
fendant In  error. 

POTTER,  C.  J.  This  is  an  action  by  Isa- 
dor  Eastor,  as  trustee  in  bankruptcy  of  the 
estate  of  J.  R.  Gourley  ft  Co.,  bankrupts,  to 
recover  a  preference  alleged  to  have  been 
received  by  a  creditor,  the  Blyth  ft  Fargo 
Company,  a  corporation,  within  four  months 
before  the  filing  of  the  petition  in  bankrupt- 
cy. The  suit  was  brought  against  the  Blyth 
&  Fargo  Company  and  Thomas  Blyth.  The 
averments  of  the  petition  are  substantially 
as  follows:  That  on  the  17th  day  of  June, 
1903,  J.  R.  Gourley  &  Co.,  a  partnership  com- 
posed of  John  R.  Gourley  and  Eleanor  Gour- 
ley, being  then  insolvent  and  Indebted  to  the 
Blyth  ft  Fargo  Company  in  the  sum  of 
$942.13,  and  the  owner  and  in  possession  of 
a  stock  of  dry  goods  and  groceries  and  store 
fixtures,  transferred  said  property  to  the 
Blyth  ft  Fargo  Company  by  a  chattel  mort- 
gage to  Thomas  Blyth,  the  manager  of  said 
company,  for  no  other  consideration  than 
said  pre-existing  indebtedness,  which  was 
otherwise  unsecured,  whereby  said  company 
was  enabled  to  and  did  obtain  a  greater  per- 
centage of  its  debt  due  it  from  said  J. 
R.  Gourley  &  Co.  than  was  or  could  have 
been  received  by  any  other  creditor  standing 
In  the  same  class.  That  the  transfer  was 
made  for  the  benefit  of  the  said  Blyth  ft 
Fargo  Company,  with  the  intent  to  give  It  a 
preference,  and  with  the  Intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  J.  R.  Gour- 
ley ft  Co.  That  at  the  time  of  receiving  said 
chattel  mortgage  and  the  transfer  of  said 
property  by  virtue  thereof  each  and  both  of 
the  defendants  bad  reasonable  cause  to  be- 
lieve that  the  debtors  were  insolvent,  and 
that  a  preference  was  intended,  and  that  the 
transfer  was  received  with  the  intent  and 
purpose  of  carrying  out  said  preference,  and 
with  the  intent  to  hinder,  delay,  and  defraud 
the  other  creditors  of  said  J.  R.  Gourley  ft 
Co.  of  the  same  class.  That  a  petition  in 
bankruptcy  presented  by  certain  creditors  of 
J.  R.  Gourley  ft  Co.  was  filed  August  3,  1903, 
In  the  United  States  District  Court  for  the 
District  of  Wyoming,  upon  which  petition 
said  J.  R.  Gourley  ft  Co.  was  by  an  order  of 
said  court  entered  August  18,  1903,  adjudged 
bankrupt;  and  thereafter  the  plaintiff  was 
duly  appointed  and  became  the  duly  qualified 
trustee.  That,  after  the  adjudication  of 
bankruptcy,  the  defendants  sold  the  said 
property  for  $1,600,  whereby  the  same  has 
passed  beyond  the  control  of  the  defendants, 
and  they  have  converted  the  proceeds  to  their 
own  use,  "particularly  to  the  use  and  benefit 
of  the  said  Blyth  ft  Fargo  Company."  It  Is 
then  alleged  "that  plaintiff  hereby  adopts 
said  sale,  and  alleges  that  the  said  defendants 


i  received  the  said  sum  of  $1,600  on  or  about 
the  10th  day  of  August,  1903,  for  the  use  of 
the  plaintiff."    Although  the  chattel  mort- 
gage referred  to  in  the  petition  and  charged 
to  have  constituted  a  preference  was  made 
to  Thomas  Blyth  to  secure,  according  to  its 
terms,  the  payment  of  two  promissory  notes 
of  even  date  with  the  mortgage  for  $500  and 
$442.13,  due  July  1,  and  October  1,  1903, 
respectively,  payable  to  Thomas  Blyth,  the 
evidence  shows,  and  the  fact  Is  conceded,  that 
'  the  notes  represented  the  amount  of  the  pre- 
j  existing  debt  due  the  Blyth  ft  Fargo  Com- 
i  pany,  and  that  the  mortgage  was  executed 
and  delivered  as  aforesaid  for  Its  benefit.  It 
was,  however,  claimed  on  the  trial,  and  is 
.  here  contended,  that  the  debt  which  was  for 
goods  sold  and  delivered  upon  a  stated  time 
;  Of  credit,  some  of  which  at  least  was  past 
due,  had  been  fraudulently  incurred  through 
'  the  representation  of  John  R.  Gourley,  after- 
i  wards  discovered  to  be  false,  that  he  was 
:  doing  only  a  cash  business,  and  that  the 
,  mortgage  .was  executed  in  consideration  of 
I  an  extension  of  time  for  the  payment  of  the 
'  account,  and  permission  to  the  debtor  to  re- 
l  tain  the  goods  claimed  to  have  been  fraud- 
i  ulently  obtained-  The  subsequent  sale  of  the 
j  mortgaged  property  by  or  for  the  benefit  of 
;  the  Blyth  ft  Fargo  Company  is  conceded,  but 
j  upon  the  evidence  It  appears  that  the  gross 
•  proceeds  of  the  sale  did  not  exceed  the  sum 
I  of  $9S0,  and  the  testimony  on  behalf  of  de- 
fendants tended  to  show  that  the  net  pro- 
!  ceeds  did  not  exceed  $860.  It  further  appears 
j  from  the  evidence  that  the  sale  was  had  and 
!  completed,  not  only  before  the  adjudication 
of  bankruptcy,  but  before  the  filing  of  the 
petition  In  bankruptcy,  taking  the  allegation 
of  the  petition  in  this  case  as  correctly  stat- 
ing the  date  of  the  bankruptcy  proceedings. 
Since  there  Is  no  contention  respecting  the 
date  of  filing  the  petition  in  bankruptcy  or  of 
adjudication,  and  the  brief  of  plaintiffs  in 
error,  defendants  below,  concedes  the  date  of 
adjudication  as  alleged  in  the  petition,  we 
are  led  to  suppose  that  it  was  either  admit- 
ted on  the  trial  or  tacitly  understood  that  the 
dates  of  the  bankruptcy  proceedings  were 
correctly  alleged,  but  the  record  Is  silent  con- 
cerning any  proof  or  admission  as  to  those 
proceedings. 

It  appears  from  the  evidence  that  on  July 
3,  1903,  the  note  due  July  1st  not  having  been 
paid,  the  Blyth  ft  Fargo  Company,  or  Thomas 
Blyth  for  its  benefit,  took  possession  under 
'  the  mortgage  of  the  mortgaged  property  and 
I  proceeded  to  sell  the  same,  and  that  the  sale 
!  was  completed  within  the  succeeding  25  days. 
There  is  therefore  no  ground  for  dispute  up- 
on the  evidence,  nor  is  it  disputed,  that  the 
sale  antedated  the  filing  of  the  petition  In 
bankruptcy,  if  the  fact  Is  to  be  regarded  as 
in  any  way  material.  The  case  was  tried 
to  a  jury,  and  a  general  verdict  was  return- 
ed for  the  plaintiff  for  $928,  with  Interest  at 
8  per  cent  from  August  1,  1903,  the  jury 
having  been  Instructed  that  plaintiff's  dam- 
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ages  in  case  of  his  recovery  would  be  the 
amount,  If  any,  derived  from  the  sale  of  the 
property,  together  with  interest  at  the  rate 
of  8  per  cent  from  the  date  of  said  sale.  A 
special  finding  was  also  returned  that  the 
fair  value  of  the  mortgaged  property  at  the 
date  of  the  mortgage  was  $1,500.  The  record 
discloses  no  request  or  direction  for  such 
finding,  but  It  seems  probable  that,  with  oth- 
er forms  of  verdict,  a  prepared  form  for  the 
special  finding  with  a  blank  space  for  the 
amount  found  to  be  the  value  was  submitted 
to  the  jury.  Judgment  was  entered  upon  the 
general  verdict  against  both  defendants,  and 
they  bring  the  case  here  by  a  Joint  petition 
in  error,  praying  a  reversal  of  the  Judgment. 

The  following  grounds  for  reversal  are  re- 
lied on:  (1)  That  the  court  erred  In  denying 
the  motion  of  defendants  below  at  the  con- 
clusion of  plaintiff's  case  to  Instruct  a  Ver- 
dict in  favor  of  defendants  for  the  insufficien- 
cy of  plaintiff's  evidence  to  show  the  insol- 
vency of  the  debtor  at  the  date  of  the  alleged 
preference,  and  that  either  of  the  defendants, 
their  agent  or  agents,  had  reasonable  cause 
to  believe  that  a  preference  was  Intended, 
and  generally  that  the  evidence  as  to  those 
matters  is  insufficient  to  sustain  the  verdict. 
(2)  That  the  court  erred  in  giving  certain 
instructions  requested  by  the  plaintiff.  (3) 
That  the  court  erred  In  refusing  certain  in- 
structions requested  by  the  defendants.  (4) 
That  certain  evidence  offered  by  the  plaintiff 
was  Improperly  admitted  over  the  objection 
of  defendants. 

Before  considering  the  questions  thus  pre- 
sented, it  should  be  said  that  we  do  not  un- 
derstand this  to  be  a  case  for  the  cancella- 
tion of  the  mortgage  In  controversy,  or  for 
its  avoidance,  upon  any  ground  other  than 
that  It  constituted  a  voidable  preference. 
Although  there  is  an  averment  that  the  trans- 
fer was  made  with  the  Intent  to  hinder,  de- 
lay, and  defraud  creditors,  Its  relation  to 
other  averments  Is  such  as  to  clearly  indi- 
cate that  it  was  not  intended  to  go  further 
than  to  charge  a  fraudulent,  because  void- 
able, preference  within  the  operation  and 
meaning  of  the  bankruptcy  act  (Act  July  1, 
1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St. 
1901,  p.  3418]).  Indeed,  there  does  not  ap- 
pear to  have  been  a  contrary  contention  on 
the  trial,  nor  is  there  such  contention  here. 
Under  the  instructions,  the  only  matter  sub- 
mitted to  the  Jury  for  determination  in  ar- 
riving at  a  verdict  was  whether  the  transac- 
tion amounted  to  a  preference  voidable  at 
the  suit  of  the  trustee. 

In  the  first  instruction  requested  by  the 
plaintiff,  it  was  stated,  in  substance,  that 
the  burden  rested  upon  the  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  that  the 
transfer  of  the  property  in  question  was 
made  by  J.  R.  Gourley  &  Co.  within  four 
months  before  the  filing  of  the  petition  In 
bankruptcy ;  that  It  was  made  for  the  benefit 
of  the  Blyth  &  Fargo  Company,  with  the 
intention  of  giving  to  it  or  either  defendant 


a  preference ;  that  such  intention  was  known 
to  the  defendants,  or  that  they,  or  either  of 
them,  had  at  the  time  thereof  a  reasonable 
cause  to  believe  that  such  preference  was  in- 
tended; and  that  the  effect  of  the  transfer 
was  to  give  the  defendants  or  either  of  them 
such  a  preference.  In  the  second  Instruc- 
tion a  preference,  in  relation  to  the  acts  com- 
plained of  in  this  case,  was  defined  according 
to  the  definition  of  that  term  In  section  60a 
of  the  bankruptcy  act  Act  July  1,  189S. 
c.  541,  30  Stat  562  (U.  S.  Comp.  St  1901,  p. 
3445).  The  third  instruction  correctly  de- 
fined "Insolvency"  within  the  meaning  of  the 
bankruptcy  act  In  the  fourth  and  fifth 
instructions,  the  jury  was  informed  that  if 
it  should  be  found  that  a  preference  had 
been  given  to  the  defendant  within  the  four- 
month  period  substantially  as  alleged  in  the 
petition,  and  that  the  person  receiving  it  or 
to  be  benefited  thereby,  or  his  or  its  agent 
acting  therein,  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended,  then 
the  trustee  could  recover  the  value  of  the 
property  transferred  in  giving  such  pref- 
erence, which  value  in  this  case  would  be  the 
amount  derived  from  the  sale,  and  the  ver- 
dict should  be  for  the  plaintiff,  even  though 
the  transfer  secured  a  just  debt  The  sixth 
instruction  stated  that  the  defendant  com- 
pany was  chargeable  with  notice  and  knowl- 
edge of  every  fact  and  circumstance  that 
may  have  been  brought  home  to  Thomas 
Blyth,  Its  manager,  or  to  any  agent  of  the 
company  acting  within  the  scope  of  his  *au- 
tbority,  and  that  if  said  manager,  or  any 
other  person  acting  for  the  company  in  the 
matter  of  the  transfer,  knew  or  had  reason- 
able cause  to  believe  that  a  preference  was 
intended,  that  would  be  the  same  as  if  the 
company  knew  or  had  reasonable  notice  of 
such  preference. 

The  seventh,  eighth  and  tenth  instruc- 
tions, given  at  plaintiff's  request,  were  ex- 
cepted to,  and  will  be  stated  when  we  reach 
their  consideration.  At  the  request  of  the 
defendants,  instructions  were  given  to  the 
effect  that  before  the  plaintiff  can  recover, 
he  must  prove  by  a  preponderance  of  the  evi- 
dence that  J.  R.  Gourley  &  Co.  was  insol- 
vent on  June  17,  1903;  that  the  results  of 
the  transaction  complained  of  were  to  give 
the  Blyth  &  Fargo  Company  a  greater  per- 
centage of  its  claim  than  any  other  creditor 
of  the  same  class;  that  said  company  had 
at  the  date  of  the  mortgage  reasonable  cause 
to  believe  that  a  preference  was  Intended: 
that  the  petition  in  bankruptcy  was  filed 
within  four  months  after  the  giving  of  the 
mortgage.  And  the  Jury  was  further  in- 
structed, In  substance,  that  if  it  should  be 
found  that  the  company,  before  taking  the 
mortgage,  took  the  proper  steps  to  ascertain 
the  financial  condition  of  J.  R.  Gourley  & 
Co.,  and  pursued  in  good  faith  ail  reasonable 
means  to  that  end,  and,  as  a  result  of  such 
investigation,  had  no  reasonable  cause  to 
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believe  that  said  debtor  was  insolvent,  then 
the  verdict  should  be  for  the  defendant 
The  provisions  of  the  bankruptcy  act  relat- 
ing specially  to  preferred  creditors  are  found 
in  section  60.  Subdivision  "a"  of  that  sec- 
tion provides:  "A  person  shall  be  deemed 
to  have  given  a  preference  If,  being  insol- 
vent, he  has,  within  four  months  before 
the  filing  of  the  petition,  or  after  the  filing 
of  the  petition  and  before  the  adjudication, 
procured  or  suffered  a  judgment  to  be  en- 
tered against  himself  in  favor  of  any  person, 
or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such 
Judgment  or  transfer  will  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such 
creditors  of  the  same  class."  Subdivision 
"b"  of  the  same  section  provides:  "If  a 
bankrupt  shall  have  given  a  preference,  and 
the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that 
It  was  intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee,  and  he 
may  recover  the  property  or  its  value  from 
such  person.  And,  for  the  purpose  of  such 
recovery,  any  court  of  bankruptcy,  as  here- 
inbefore defined,  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent 
jurisdiction."  The  act  defines  Insolvency  as 
follows:  "A  person  shall  be  deemed  insol- 
vent within  the  provisions  of  this  act  when- 
ever the  aggregate  of  his  property,  exclusive 
of  any  property  which  he  may  have  con- 
veyed, transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed, 
with  Intent  to  defraud,  hinder  or  delay  his 
creditors,  shall  not,  at  a  fair  valuation,  be 
sufficient  in  amount  to  pay  his  debts."  The 
Supreme  Court  of  the  United  States  has 
said,  with  reference  to  the  above  quoted  pro- 
visions of  section  60,  that  subdivision  "a" 
defines  what  shall  constitute  a  preference, 
and  subdivision  "b"  states  a  consequence  of 
It  "The  former  defines  it  to  be  a  transfer 
of  property  whl.h  will  enable  him  to  whom 
the  transfer  Is  made,  to  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors. 
The  latter  provides  a  consequence  to  be  that 
the  transfer  may  be  avoided  by  the  trustee 
and  the  property  or  its  value  recovered,  pro- 
vided, however,  that  the  preference  was  giv- 
en four  months  before  the  filing  of  the  peti- 
tion in  bankruptcy  or  before  the  adjudica- 
tion, and  the  creditor  had  reason  to  believe 
a  preference  was  Intended."  Plrle  v.  Chi- 
cago T.  &  T.  Co.,  182  U.  S.  438,  21  Sup.  Ct 
906,  45  It.  Ed.  1171.  To  constitute  a  prefer- 
ence, a  mere  intent  to  prefer  is  not  alone 
sufficient  The  act  complained  of  must  have 
amounted  In  fact  to  a  preference  as  defined 
in  the  bankruptcy  act,  the  test  being  wheth- 
er it  occurred  when  the  debtor  was  Insol- 
vent and  within  the  four-month  period,  and 
the  effect  of  its  enforcement  Is  to  give  any 
creditor  a  greater  percentage  of  his  debt 


than  any  other  creditor  of  the  same  class. 
Indeed,  it  does  not  seem  essential  that  there 
shall  have  been  actually  present  in  the 
mind  of  the  debtor  an  intent  to  prefer  to 
constitute  a  preference  in  fact  as  defined  in 
subdivision  "a"  of  section  60.  To  make  the* 
preference  voidable,  however,  by  the  trustee 
and  authorize  him  to  recover  the  property 
or  its  value,  it  must  appear,  not  only  that 
a  preference  was  given  within  the  meaning 
of  subdivision  "a,"  but  also  that  the  creditor 
had  reasonable  cause  to  believe  that  a  pref- 
erence was  intended  by  the  act  complained 
of.  The  intent  of  the  debtor  becomes,  there- 
fore, material  in  such  a  suit  for  the  require- 
ment of  showing  the  creditor  to  have  had 
reasonable  cause  to  believe  that  a  preference 
was  intended  presupposes  the  existence  of 
such  an  intent  It  is  true  that  in  such  case, 
as  in  others  where  intent  is  material,  it 
may  be  inferred  from  the  nature  and  effect 
of  the  debtor's  act  under  the  rule  that  a 
party  is  supposed  to  have  intended  the  natu- 
ral and  obvious  consequences  of  his  act,  and 
there  are  cases  which  we  understand  as 
holding  that  the  intent  to  prefer  will  be  con- 
clusively presumed  from  the  effect  of  a 
transaction  giving  one  creditor  a  greater  per- 
centage of  his  debt  than  any  other  creditor 
of  like  class.  See  Brandenburg  on  Bank- 
ruptcy (3d  Ed.)  9  956.  Some  of  the  cases  of 
that  class  are  where  the  transfer  was  made 
by  a  debtor  clearly  Insolvent  In  compliance 
with  the  insistent  demands  of  a  creditor, 
but  without  any  intent  to  prefer  shown  to 
have  been  actually  in  his  mind,  other  than 
that  to  be  found  in  the  purpose  and  effect  of 
the  transaction.  In  other  well-reasoned 
cases  the  existence  at  the  time  of  an  Intent 
to  prefer  is  held  necessary  to  procure  the 
avoidance  of  the  transfer  as  a  preference. 
Hardy  v.  Gray,  16  Am.  Bankr.  Rep.  386, 
144  Fed.  922,  75  C.  C.  A.  562;  In  re  Bank, 
18  Am.  Bankr.  Rep.  766,  155  Fed  100,  84 
C.  C.  A.  16;  In  re  Smoke  (D.  C.)  4  Am. 
Bankr.  Rep.  434. 

In  Hardy  v.  Gray,  supra,  it  was  said  that, 
while  the  rule  that  a  person  who  does  an  act 
is  supposed  to  contemplate  what  results 
therefrom  applies  to  this  class  of  cases,  it 
is  only  an  element  to  be  considered;  and 
it  was  held  necessary  to  show  an  actual  In- 
tent of  the  debtor  to  give  a  preference.  In 
the  case  of  In  re  Bank,  supra,  the  court  stat- 
ed that  it  agreed  with  the  holding  In  Hardy 
v.  Gray  that  the  debtor  must  himself  have  In- 
tended the  preference.  It  Is  said  In  the 
opinion  following  that  statement:  "The  very 
word  signifies  the  doing  of  a  thing  with  a 
purpose  to  give  an  advantage;  and  the  con- 
struction which  treats  the  motive  of  the  debt- 
or as  indifferent  seems  artificial  and  awk- 
ward. But  it  is  enough  to  say  that  a  belief 
that  a  debtor  is  insolvent  is  a  very  different 
thing  from  the  belief  that  he  Intends  a  pref- 
erence. For  it  would  often,  and  probably 
generally  happen,  that  a  person,  though  in 
fact  insolvent  would  while  continuing  his 
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business  In  the  usual  way  make  payments 
without  a  thought  of  disparagement  of  other 
creditors,  and  with  confidence  in  his  ability 
to  pay  tbem  all.  And  upon  like  considera- 
tions the  creditor  may  share  in  the  confidence 
of  his  debtor,  and  may  well  suppose  that  the 
debtor  while  paying  him  his  debt  in  the  com- 
mon course  of  business  Is  acting  without  any 
purpose  of  giving  special  favor.  Such  con- 
siderations have  often  been  adverted  to  by 
the  courts  as  the  basis  of  decision  and  were 
the  principal  motive  for  the  amendment  of 
1903." 

The  distinction  between  a  preference  and 
a  mere  intent  to  prefer  is  observed  in  the 
fourth  and  fifth  instructions  given  at  the 
plaintiff's  request,  and  those  given  at  the 
request  of  defendants  In  connection  with  the 
instructions  defining  a  preference  and  in- 
solvency. But  there  appears  to  be  at  least 
a  technical  inconsistency  between  tbem  and 
plaintiffs  first  instruction.  The  latter  makes 
it  Incumbent  upon  the  plaintiff  to  prove  In 
tliis  respect  merely  that  the  transfer  was 
made  by  the  bankrupt  with  the  intention  of 
giving  a  preference.  That  instruction  was 
not  excepted  to.  But  an  exception  was  tak- 
en to  the  tenth  instruction,  and  it  is  here  ob- 
jected to  on  the  ground  that  it  makes  the 
validity  of  the  transfer  dependent  upon  an 
intent  to  prefer,  instead  of  a  preference  in 
fact  That  instruction  reads  as  follows: 
"The  court  Instructs  the  Jury  that  if  the 
transfer  was  made  by  the  bankrupt  to  the 
defendants  with  the  intention  to  create  a 
preference  In  their  favor  or  in  favor  of  either 
of  them,  and  that  said  defendants  or  either 
of  them,  at  the  time  thereof,  knew  of  such 
intent  on  the  part  of  the  bankrupt  to  so 
prefer  the  said  defendants  or  either  of  them, 
or  If  the  said  defendants  or  either  of  them 
knew  of  such  facts  or  circumstances  as  would 
have  put  a  man  of  ordinary  prudence  upon 
Inquiry,  and  which  by  the  use  of  ordinary 
diligence  on  the  part  of  said  defendants  or 
either  of  them  would  have  led  to  knowledge 
or  belief  on  their  part,  or  on  the  part  of  ei- 
ther of  them,  that  such  was  the  Intention  of 
the  bankrupt  in  transferring  his  goods  to 
them  or  either  of  them,  then  such  transfer  as 
between  the  plaintiff  and  defendants  or 
either  of  them  Is  fraudulent  and  void."  We 
do  not  think  that  the  court  intended  by  this 
instruction  to  eliminate  the  question  either 
of  Insolvency  or  a  preference  in  fact.  It  was 
probably  intended  by  giving  it  to  state  the 
effect  of  knowledge  of  suspicious  facts  on 
the  creditor's  part,  and  the  result  in  this  suit 
of  a  prohibited  preference.  Nevertheless  It 
seems  to  declare  the  transfer  invalidated  If 
made  alone  with  the  Intent  to  create  a  pref- 
erence; and  in  connection  with  the  first  in- 
struction which,  in  stating  the  proof  required 
on  the  part  of  the  plaintiff,  gave  prominence 
to  the  intent  rather  than  the  fact  of  prefer- 
ence, It  tended  to  confuse  and  mislead  the 
jury.  Indeed,  In  view  of  the  evidence  as  to 
insolvency  at  the  time  of  the  transfer,  we 


think  it  quite  probable  that  the  jury  was 
mi  Bled  Into  the  belief  that,  Irrespective  of  in- 
solvency, an  Intent  to  prefer,  with  knowledge 
of  such  intent  on  the  part  of  either  defend- 
ant, authorized  a  recovery  by  plaintiff;  and 
that  the  Insolvency  of  the  debtor  was  a 
secondary  consideration,  and  chiefly  material 
in  determining  the  existence  of  an  intent  to 
prefer.  If  that  be  true,  then  the  Instruction 
was  not  only  technically  erroneous  but  prej- 
udicial as  well. 

This  tenth  Instruction  is  further  objected 
to  on  the  ground  that  it  declared  the  transfer 
upon  the  conditions  stated  to  be  fraudulent 
and  void,  and  it  is  argued  that  there  is  no 
evidence  of  actual  fraud,  and  that  as  a  pref- 
erence it  might  be  voidable,  but  was  not  void. 
While  that  is  true,  we  do  not  think  the  use 
of  the  words  objected  to  could  be  held  to 
have  been  prejudicial.  If  the  transfer 
amounted  to  a  preference,  it  would  be  con- 
structively fraudulent  as  a  violation  of  the 
bankruptcy  act,  and  hence  voidable  at  the  suit 
of  the  trustee.  This  was  a  suit  by  the  trus- 
tee seeking  to  avoid  it,  and,  though  not  void 
in  the  extreme  sense.  Its  effect  in  the  suit 
would  be  the  same,  and  it  Is  not  perceived 
that  the  terms  employed  would  lead  to  a  dif- 
ferent verdict  than  if  the  effect  had  been 
described  with  technical  exactness. 

The  seventh  and  eighth  instructions  are 
objected  to  on  the  ground  that  they  presup- 
pose the  fact  of  insolvency  to  have  been  es- 
tablished. Each  of  these  instructions  was 
confined  to  the  statement  of  a  rule  for  de- 
termining whether  the  defendants  had  rea- 
sonable cause  to  believe  that  a  preference 
was  intended.  Neither  charged  that,  upon 
finding  such  reasonable  cause  to  have  existed, 
a  verdict  should  be  returned  for  the  plain- 
tiff, nor  did  either  one  assume  to  state  all 
the  elements  necessary  to  establish  plaintiff's 
,case.  There  Is  no  contention  that  the  rule 
stated  is  erroneous,  viz.,  that,  If  It  be  found 
that  the  defendants  or  either  of  them  knew 
of  such  circumstances  as  would  ordinarily 
produce  a  belief  in  the  mind  of  a  careful  and 
prudent  man  that  a  preference  was  intended 
by  the  transfer,  then  the  jury  would  be  Jus- 
tified in  finding  that  the  defendants  had  rea- 
sonable cause  to  believe  that  a  preference 
was  intended.  The  instructions  seem  to  fol- 
low substantially  the  rule  generally  laid 
down  and  approved  by  the  authorities.  In 
Brandenburg  on  Bankruptcy  (3d  Ed.)  §  963, 
it  is  said  that  the  creditor  has  reasonable 
cause  to  believe  a  preference  to  have  been 
Intended  "if  facts  and  circumstances  are 
brought  home  to  him  such  as  would  put  an 
ordinarily  prudent  man  upon  inquiry,  for 
he  Is  charged  with  knowledge  of  the  facts 
which  such  inquiry  should  reasonably  be  ex- 
pected to  disclose,  or  if  he  has  knowledge  of 
facts  and  circumstances  which  would  cause 
a  reasonably  prudent  man  to  so  believe." 
The  instructions  are  not  in  our  opinion  ob- 
jectionable, unless  upon  the  further  ground 
urged  against  them  that  the  question  of  rea- 
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sonable  cause  of  belief  should  not  have  been 
submitted  to  the  jury  for  the  reason  that 
upon  the  evidence  the  debtor  was  solvent, 
and  a  preference  was  therefore  not  establish- 
ed. The  evidence  as  to  insolvency  will  be 
separately  considered. 

The  testimony  of  both  John  R.  Gourley  and 
Eleanor  Gourley,  the  bankrupts,  was  taken 
by  deposition  out  of  the  state  and  offered  in 
evidence  by  the  plaintiff.  The  defendants 
objected  to  certain  questions  and  answers 
contained  In  the  depositions,  and  all  the  ob- 
jections were  overruled.  It  Is  here  contended 
that  the  rulings  upon  the  various  objections 
were  erroneous  and  prejudicial. 

John  R.  Gourley,  having  testified  that  he 
was  in  the  business  out  of  which  the  trans- 
action in  controversy  arose  about  five  months, 
and  had  been  thrown  into  bankruptcy  in  Au- 
gust, 1903,  was  asked  if  he  recalled  who  his 
creditors  were,  and,  following  that,  whether 
he  was  Indebted  to  certain  Individuals  and 
firms  In  specified  amounts,  the  form  of  the 
question  being:  "State  whether  or  not,  as 
nearly  as  you  can  remember,  you  were  in- 
debted to  the  following  named  parties,  and 
the  amounts  which  I  shall  read  after  each 
name.  You  may  signify  by  answering  'Yes' 
or  'No'  to  the  best  of  your  recollection."  No 
date  of  such  indebtedness  was  stated  in  any 
question  or  answer,  except  as  to  the  debt 
due  the  Blyth  &  Fargo  Company,  which  was 
the  last  one  mentioned;  the  witness  having 
assented  to  or  denied  the  existence  of  each 
debt  ns  the  same  was  stated.  This  part  of 
the  deposition,  except  as  to  the  debt  due  the 
defendant,  was  objected  to  on  the  ground 
that  it  failed  to  state  the  date  of  the  indebt- 
edness. It  is  now  urged  that  It  was  irrele- 
vant and  Immaterial,  for  the  reason  that  evi- 
dence of  indebtedness  not  existing  at  the 
time  of  the  alleged  preference  was  Inadmis- 
sible. Conceding  that  to  be  true  where  the 
evidence  offered  shows  a  debt  at  a  different 
time,  here  the  court  would  have  been  requir- 
ed to  decide  for  itself  in  excluding  the  evi- 
dence that  Gourley'8  testimony  was  totally 
Insufficient  to  show,  or  as  tending  to  show, 
that  he  owed  the  debts  he  assented  to  at  the 
date  of  the  preference.  The  objection  was 
not  tendered  when  the  deposition  was  tak- 
en, but,  according  to  stipulation  permitting 
it,  all  objections  were  made  upon  the  trial. 
Had  the  witness  been  examined  in  open 
court,  and  a  similar  objection  made,  plain- 
tiff's counsel  might  voluntarily  have  added 
the  date  to  the  question,  or  been  required  to 
confine  his  examination  to  a  certain  date. 
Under  the  circumstances  here,  upon  the  ob- 
jection to  the  testimony,  the  question  was 
not  whether  the  testimony  was  sufficient 
without  more  to  show  when  the  debts  were 
owing,  but  whether  it  tended  to  show  that 
they  existed  at  the  date  material  to  the  con- 
troversy. In  addition  to  the  fact  that  he 
had  been  in  business  only  five  ntonths,  and 
had  been  thrown  Into  bankruptcy  early  In 
August,  Gourley  testified  in  another  part  of 


his  deposition  that  he  continued  in  business 
but  four  days  after  the  mortgage  was  giv- 
en, and  that  the  mortgagee  took  possession 
July  3d,  that  he  owed  according  to  his  books 
when  the  mortgage  was  given  something  over 
$2,200,  which  agreed  substantially  with  the 
amount  of  debts  mentioned  in  the  questions 
and  answers  objected  to,  and  there  were  oth- 
er references  in  his  testimony  to  some  of  the 
debts  mentioned  at  least  tending  to  show 
that  they  were  In  existence  when  the  trans- 
action of  the  mortgage  occurred.  The  priv- 
ilege of  cross-examination  was  open  to  coun- 
sel for  defendants,  who,  it  appears,  was  pres- 
ent when  the  deposition  was  taken,  and  he 
might  have  inquired  definitely  about  the 
date.  It  is  to  be  further  observed  that  the 
objection  was  not  that  the  testimony  fixed  or 
stated  a  date  for  the  indebtedness  different 
from  the  date  of  the  alleged  preference,  but 
that  It  insufficiently  showed  that  it  existed 
at  the  latter  date.  We  think  the  evidence 
was  admissible.  Its  sufficiency  was  a  ques- 
tion for  the  Jury. 

The  objection  that  the  witness  above  re- 
ferred to  was  Improperly  permitted  to  an- 
swer the  question  whether  he  had  money 
enough  to  pay  his  bills  when  the  mortgage 
was  given  Is,  we  think,  well  taken.  The 
question  was:  "And  you  knew  at  the  time, 
did  you  not,  that  you  hadn't  money  enough 
to  pay  your  bills?"  The  witness  answered 
In  the  affirmative.  This  clearly  tended  to 
confuse  the  Jury  In  determining  the  fact  of 
insolvency,  which  tendency  was  not  lessened, 
but  increased,  by  the  next  succeeding  ques- 
tion, "And  that  you  were  insolvent?"  also 
answered  in  the  affirmative.  The  debtor 
might  not  have  had  sufficient  money  at  the 
time  to  pay  all  that  he  owed,  and  yet  not 
have  been  insolvent,  as  that  term  Is  defined 
In  the  bankruptcy  act.  As  will  be  seen  when 
we  come  to  consider  the  evidence  relating 
specially  to  that  subject,  the  difference  be- 
tween the  aggregate  value  of  the  debtor's 
property  and  the  amount  of  his  debts  was 
not  great;  and,  if  the  disagreement  of  coun- 
sel on  this  appeal  concerning  the  effect  of 
the  evidence  In  that  particular  may  be  taken 
as  an  Indication  of  the  position  taken  by  the 
respective  parties  in  finally  submitting  the 
case,  the  jury  had  to  consider  conflicting  in- 
terpretations of  such  evidence. 

We  do  not  think  It  was  error,  however, 
to  admit  the  testimony  given  by  each  Mr. 
and  Mrs.  Gourley  that  they  knew  they  were 
Insolvent  when  the  mortgage  was  given. 
The  plaintiff  expected,  or  at  least  was  at- 
tempting, to  prove  insolvency,  and  the  debt- 
or's knowledge  was  relevant  upon  the  ques- 
tion of  Intent  In  making  the  transfer  as  one 
of  the  elements  entering  into  the  required 
proof  of  reasonable  cause  for  the  creditor's 
belief  that  a  preference  was  Intended.  The 
testimony  that  the  debtors  knew  or  believed 
themselves  to  be  Insolvent  would  not,  of 
course,  establish  Insolvency  In  fact,  and  would 
be  of  little  consequence  as  proof  of  such  fact 
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as  against  definite  evidence  of  assets  and  lia- 
bilities showing  solvency.  Indeed,  it  may  be 
conceded  that  it  would  be  Inadmissible  to 
prove  tbe  fact  of  insolvency  wbere  such  fact 
is  disputed,  and  In  a  case  like  this,  where  it 
Is  admitted  for  a  limited  purpose,  it  would 
seem  proper  by  an  instruction  to  restrict  its 
effect  before  the  Jury  to  the  purpose  for 
which  It  was  material. 

The  objection  to  that  part  of  Mr.  Gourley's 
deposition  testifying  that  at  the  time  the 
mortgage  on  the  goods  was  given  another 
mortgage  covering  the  store  building  was 
given  to  the  same  party  to  secure  the  same 
debt  is  not  tenable.  The  latter  mortgage  was 
not  In  controversy,  it  is  true,  but  the  fact 
was  relevant  as  one  of  the  circumstances 
tending  to  show  the  knowledge  or  belief  of 
the  defendants  concerning  the  purpose  or  in- 
tent of  the  transfer  complained  of. 

The  testimony  of  Mrs.  Gourley  that  she 
had  conversations  with  her  husband  (J.  R. 
Gourley)  regarding  the  financial  condition 
of  the  concern,  from  which  she  was  forced 
to  the  conclusion  that  they  were  Insolvent, 
and  her  further  testimony  that  she  told  her 
husband  that  they  had  more  debts  than  they 
could  pay,  was  Improperly  admitted;  and 
the  objection  of  defendants  to  the  same  ought 
to  have  been  sustained.  This  testimony  went 
beyond  a  mere  admission  that  she  knew  or 
believed  herself  or  the  concern  to  be  insol- 
vent as  bearing  on  the  question  of  intent 
The  obvious  purpose  of  the  testimony  was  to 
show  the  fact  of  insolvency.  The  part  with 
reference  to  her  conclusion  from  conversa- 
tions had  with  her  husband  is  a  mere  expres- 
sion of  opinion  that  they  were  insolvent  based 
upon  what  he  told  her,  and  was  clearly  In- 
competent and  prejudicial. 

The  defendants  attempted  to  show  a  pres- 
ent consideration  for  the  mortgage  on  the 
theory  that  because  of  the  falsity  of  the  al- 
leged representation  that  the  debtor  was  do- 
ing a  cash  business  only,  which  is  claimed 
to  have  induced  the  credit,  the  sale  of  the 
goods  for  which  the  debt  had  been  incurred 
was  rescinded,  and  a  new  agreement  made 
whereby  the  debtor  was  permitted  to  retain 
the  goods  upon  giving  the  notes  and  mort- 
gage. By  two  requested  instructions  the  de- 
fendant sought  to  have  the  question  sub- 
mitted to  the  Jury,  but  the  court  refused  to 
give  them;  and  that  Is  assigned  as  error. 
Without  rehearsing  the  evidence  on  the  point, 
it  la  sufficient  to  say  that  it  merely  shows,  if 
anything,  that  the  representatives  of  the 
Blyth  &  Fargo  Company  who  acted  in  taking 
the  mortgage  Informed  the  debtor  that  they 
had  come  for  the  money  on  the  account,  and 
threatened  that.  If  the  same  was  not  settled 
or  secured,  they  would  take  the  goods  by 
some  legal  proceeding.  It  does  not  appear 
that  the  goods  previously  sold  and  delivered 
were  taken  back,  or  that  any  attempt  was 
made  to  do  so,  or  to  separate  them  from  the 
other  goods  In  stock,  or  even  to  ascertain 
whether  any  of  the  goods  represented  by  the 


account  were  then  on  hand  But  after  the 
threat  aforesaid  the  debtor  went  over  his 
affairs  with  the  agents  of  the  creditor,  and 
finally  agreed  to  give  the  notes  and  mort- 
gage; and  one  of  the  witnesses,  the  cred- 
itor's attorney,  testified  that  the  notes  and 
mortgage  were  agreed  to  be  given  "if  we 
would  let  the  sale  go  on."  There  Is  a  con- 
flict in  the  evidence  as  to  the  threat  that 
was  made.  But,  considering  alone  the  testi- 
mony on  behalf  of  defendants,  there  Is  noth- 
ing to  show  an  absolute  disaffirmance  of  the 
sale,  or  such  notice  to  the  debtor  as  would 
give  him  to  understand  that  it  had  been  re- 
scinded. The  creditor  does  not  seem  to  have 
parted  with  anything  at  the  time  of  the 
mortgage  in  return  therefor.  Instead  of  a 
new  sale  or  new  agreement  making  a  new 
debt  upon  a  present  consideration,  the  trans- 
action appears  to  us  to  have  been  an  affirm- 
ance of  the  sale,  if  anything  in  that  connec- 
tion, and  the  taking  of  notes  and  security 
for  the  debt  thereby  previously  existing. 
If  it  be  assumed,  therefore,  that  the  manner 
in  which  the  credit  Is  asserted  to  have  been 
obtained  furnished  a  legal  ground  for  rescis- 
sion, and  that  having  occurred  the  transfer 
might  be  held  to  have  been  made  upon  a 
present  consideration  sufficient  to  take  it  out 
of  the  provisions  of  the  bankruptcy  act  de- 
scribing a  voidable  preference,  the  evidence 
falls  so  far  short  of  showing  a  rescission  and 
the  creation  of  a  new  debt  that  on  that 
ground  alone,  If  for  no  other,  the  requested 
Instructions  were  properly  refused. 

There  remains  to  be  considered  the  evi- 
dence on  the  question  of  Insolvency.  Though 
there  Is  practically  no  conflict  in  the  evidence 
respecting  the  property  owned  at  the  time 
of  the  mortgage  and  its  value  and  the  amount 
of  the  liabilities,  counsel  differ  as  to  its  ef- 
fect This  difference  occurs  mainly  with  ref- 
erence to  the  disposition  to  be  made  in  list- 
ing the  assets  and  liabilities  of  certain  notes 
and  accounts  which  were  used  by  the  bank- 
rupt after  giving  the  mortgage  to  pay  cer- 
tain creditors.  Practically  all  the  evidence 
showing  the  property  and  debts  Is  to  be 
found  in  the  testimony  of  Mr.  Gourley.  Noth- 
ing of  tbe  kind  appears  in  the  testimony  of 
Mrs.  Gourley.  The  trustee  disclaimed  any 
personal  knowledge  of  either  debts  or  prop- 
erty, and  testified  exclusively  from  the  in- 
formation disclosed  by  the  books  and  papers 
which  came  into  his  possession  after  his  ap- 
pointment He  testified  that,  according  to 
tbe  books  and  papers,  the  debts  appeared 
to  be  $1,672.79,  exclusive  of  the  debt  of  the 
Blyth  &  Fargo  Company.  He  also  said  that 
there  were  other  known  debts  not  shown  on 
the  books,  but  they  were  not  explained  either 
as  to  character  or  amount  What  the  en- 
tries upon  tbe  books  showed,  If  anything,  as 
to  when  the  debts  were  incurred  or  existed, 
was  not  stated.  Indeed,  with  a  single  ex- 
ception, no  particular  entry  was  mentioned; 
that  exception  being  an  entry  of  an  invoice 
of  goods  amounting  to  $36  entered  in  tbe 
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books  as  of  June  30,  1903,  a  date  subsequent 
to  the  mortgage,  which  amount  or  at  least 
a  like  amount  in  favor  of  the  same  party 
Is  included  in  the  testimony  of  Mr.  Gourley 
as  one  of  his  debts.  No  proof  was  offered 
or  explanation  made  of  the  nature  or  re- 
liability of  the  "papers"  referred  to.  The 
books  were  not  offered  in  evidence,  nor  any 
proof  made  as  to  their  character  or  correct- 
ness, by  whom  or  in  what  manner  they  were 
kept,  or  when  the  various  entries  were  made, 
with  the  single  exception  above  noted.  It 
does  not  even  appear  that  the  books  were 
in  court  for  inspection.  The  trustee  in  his 
testimony  does  not  name  any  creditor  other 
than  the  Blyth  &  Fargo  Company,  and  the 
one  mentioned  in  the  entry  of  June  30th 
aforesaid,  nor  with  those  two  exceptions  does 
he  state  the  amount  shown  to  be  due  any 
creditor.  The  trial  occurred  In  April,  1905, 
20  months  after  the  commencement  of  the 
bankruptcy  proceedings,  and  17  months  after 
the  meeting  of  the  creditors  at  which  the 
plaintiff  was  selected  as  trustee,  and  the 
deposition  of  Mr.  Gourley  had  been  taken  in 
February  preceding  the  trial.  It  would 
seem,  therefore,  that  the  trustee  and  his  coun- 
sel must  have  bad  fairly  accurate  information 
concerning  the  debts,  and  that,  had  the  ex- 
isting debts  exceeded  the  amount  testified  to 
by  Mr.  Gourley,  it  would  have  been  an  easy 
matter  to  establish  the  fact  by  competent 
evidence.  No  proof  of  any  kind  having  been 
presented  attesting  the  probable  correctness 
or  reliability  of  the  trustee's  Information,  ex- 
cept so  far  as  it  is  corroborated  as  to  amount 
by  Gourley's  testimony,  it  is  not  entitled  to 
much,  if  any,  weight  in  determining  the  im- 
portant question  of  Insolvency.  As  to  the 
property,  he  testified  that  he  had  not  been 
able  to  find  any  assets,  though  he  admitted 
that  there  was  a  building  and  lot  in  the  place 
where  the  bankrupt's  business  had  been  con- 
ducted, but  stated,  without  any  explanation 
thereof,  that  he  had  not  taken  possession  of 
it.  He  did  not  pretend  to  know  what  prop- 
erty the  bankrupt  had  at  the  date  of  the 
transfer  complained  of.  We  have  referred 
to  the  contention  of  plaintiff  in  error  that 
Gourley's  testimony  fails  to  show,  with  one 
exception,  when  the  debts  testified  to  by  him 
were  incurred,  or  whether  tbey  existed  at 
the  date  of  the  mortgage;  and  we  have  held 
that  the  sufficiency  of  the  evidence  in  that 
respect  was  a  question  for  the  Jury.  It  will 
be  assumed,  for  the  purpose  of  this  decision, 
that  all  the  debts  mentioned  by  Gourley  ex- 
isted when  the  transfer  alleged  to  have  con- 
stituted a  preference  was  made.  Coming, 
then,  to  his  testimony,  we  find  that,  after 
a  few  preliminary  questions,  the  attention 
of  the  witness  was  called  to  his  indebtedness 
by  questions  in  form  substantially  as  follows: 
"State  whether  or  not  you  were  indebted  to," 
etc.;  the  question  being  completed  by  naming 
a  supposed  creditor  and  the  supposed  amount 
of  his  claim.  Most  of  the  debts  thus  men- 
tioned were  assented  to  by  the  witness,  some 

97  P.-59 


of  his  answers,  however,  being  qualified  as 
to  the  amount  of  the  debt  by  the  statement 
"as  near  as  I  can  remember."  The  debts  so 
mentioned  and  admitted  amount  in  the  aggre- 
gate to  $2,215.35.  The  property  of  the  debt- 
or owned  at  the  date  of  the  mortgage  Is 
shown  by  his  testimony  to  have  been  as  fol- 
lows: A  stock  of  goods  valued  by  him  ac- 
cording to  shipping  invoices  at  $1,000;  a 
team,  wagon,  and  harness  worth  $100;  a 
store  building  worth  $500;  notes  and  ac- 
counts, most  of  which  were  used  in  paying 
debts  subsequent  to  the  date  of  mortgage, 
about  $675.  Since  counsel  differ  as  to  the 
consideration  to  be  given  these  notes  and 
accounts  and  the  use  made  of  them,  the  situa- 
tion cannot  be  better  stated  than  by  relating 
the  testimony  concerning  them.  The  exis- 
tence of  the  notes  and  accounts  was  brought 
out  upon  cross-examination  by  the  follow- 
ing testimony:  "Q.  What  did  you  do  with 
your  store  accounts?  A.  I  turned  most  of 
them  on  my  bills  so  far  as  they  would  go. 
I  paid  up  the  Utah  Implement  Company,  and 
I  paid  another  small  debt  or  two.  Q.  What 
did  you  do  with  the  notes  that  you  held?  A. 
The  Utah  Implement  Company  got  part  of 
them  and  Charley  Larsen  got  some  few  of 
them.  Q.  What  did  they  amount  to?  A. 
Three  hundred  and  some  dollars.  Q.  Did 
you  not  have  $700  worth  of  notes?  A.  At  the 
time  Mr.  Blyth  was  there  I  had  about  $600 
wortti  of  notes  prepared  to  pay,  or  get  sign- 
ed. I  had  about  $300  worth  of  notes  signed. 
Q.  And  how  much  book  accounts  did  you 
have  besides?  A.  There  was  $75  on  the 
books.  Q.  Were  those  $600  worth  of  notes  all 
signed  afterwards?  A.  No,  sir.  Q.  Were  any 
more  signed?  A.  No.  Q.  What  did  you  do 
with  those  accounts?  A.  They  went  to  pay 
up  the  creditors.  I  collected  some  and  turn- 
ed in  to  Scocroft  &  Son  the  day  before  Mr. 
Tanner  came  down.  I  turned  over  to  John 
Scocroft  &  Son's  sale  agent  $150,  and  I  re- 
turned $81  worth  of  chewing  tobacco  which 
was  ordered  May  1st  Q.  What  did  you  do 
with  the  $300  worth  of  notes  that  you  had 
signed  up?  A.  I  turned  some  of  them  to  the 
Utah  Implement  Company,  I  forget  just  how 
much  it  was,  and  some  to  Charley  Larsen. 
It  took  all  the  notes  that  were  signed."  On 
redirect  examination:  "Q.  Do  you  recall 
how  much  you  paid  Mr.  Larsen?  A.  No;  I 
can't  Just  exactly.  Something  over  $100.  Q. 
Do  you  owe  Mr.  Larsen  anything  now?  A. 
No,  sir;  paid  blm  up  in  full."  The  reference 
in  one  of  the  above  answers  to  the  time  when 
Mr.  Tanner  came  down  is  to  an  occasion 
shortly  after  the  mortgage  was  given  when 
Mr.  Tanner,  an  attorney  representing  Scocroft 
&  Son,  came  to  the  bankrupt's  place  of  busi- 
ness and  took  possession  of  the  store  for  a 
time  In  the  interest  of  that  creditor,  and, 
upon  his  departure,  carried  with  him  some  of 
the  perishable  merchandise.  When  the  mort- 
gage in  question  was  given,  the  Blyth  & 
Fargo  Company  was  represented  by  Thomas 
Blyth.  its  president  and  manager,  and  Mr. 
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Spauldlng,  an  attorney.  It  appears  that  they 
had  gone  from  Evanston,  where  the  company 
was  engaged  in  business,  to  Ft  Bridger,  the 
place  of  residence  and  business  of  the  debtor, 
to  see  about  collecting  or  securing  the  ac- 
count. Mr.  Spauldlng  testified  that  Mr.  Gour- 
ley,  in  going  over  his  affairs  with  them  Im- 
mediately prior  to  giving  the  mortgage,  show- 
ed them  a  bunch  of  notes,  and  stated  that 
they  were  about  $700  worth,  that  they  were 
the  balances  shown  by  his  books,  and  that 
he  was  having  them  put  into  the  shape  of 
notes  for  convenience  in  handling.  Mr.  Blyth 
testified  in  relation  to  this  matter  that  Mr. 
Gourley  said  he  had  been  crediting  a  num- 
ber of  sheep  men  and  others  who  would  have 
money  very  soon,  and  that  he  had  taken 
their  notes;  that  he  had  about  $700  made 
out,  but  not  all  signed  and  he  was  going  out 
the  next  day  to  get  the  balance  signed;  and 
that  he  thought  he  would  be  in  Evanston  the 
following  Monday,  and  negotiate  the  notes  at 
the  bank  "and  settle  our  account."  It  is 
clear  from  this  evidence,  and  indeed  from 
Mr.  Gourley's  own  testimony,  that  he  had 
prepared  from  the  store  accounts  against  va- 
rious parties  notes  to  be  signed  amounting 
to  at  least  $600;  that  a  part  of  the  notes 
representing  at  least  $300  had  been  signed 
at  the  time  the  mortgage  was  given;  and 
that  besides  the  $600  there  were  accounts 
remaining  on  the  books  to  the  amount  of 
$75.  There  is  no  evidence  that  any  of  the 
notes  or  accounts  were  bad  or  uncollectible. 
On  the  contrary  a  considerable  portion  of  the 
amount  seems  to  have  been  collected  and 
used  in  paying  creditors.  Gourley  states  ex- 
plicitly that  he  collected  some  of  the  accounts 
and  turned  over  $150  to  Scocroft  &  Son,  clear- 
ly referring  to  tlhe  $300  of  unsigned  notes  as 
accounts,  since  he  had  Immediately  before 
that  testified  to  only  $75  of  accounts  besides 
those  represented  by  the  signed  and  unsigned 
notes,  and  the  signed  notes  he  stated  to  have 
been  used  in  paying  two  creditors,  viz.,  Lar- 
sen  and  the  Utah  Implement  Company.  We 
observe  no  reason,  therefore,  for  omitting,  as 
counsel  for  the  trustee  do  in  their  brief,  the 
notes  and  accounts  from  the  list  of  the 
debtor's  property  at  the  date  of  the  mortgage. 
The  amount  thereof  should  be  Included  in 
estimating  the  value  of  the  property. 

The  aggregate  value  of  the  property,  ac- 
cording to  Mr.  Gourley's  testimony,  is  shown 
therefore  to  have  been:  Stock,  $1,600;  store 
building,  $500;  team,  wagon,  and  harness. 
$100;  notes  and  accounts,  $675— total,  $2,- 
875.  But  the  Jury  found  the  value  of  the 
stock  to  have  been  $1,500,  which  agrees  with 
the  rough  estimate  placed  upon  it  by  Mr. 
Blyth  and  Mr.  Spauldlng,  as  they  testified, 
when  they  Inspected  it  preliminary  to  taking 
the  mortgage.  Taking  the  jury's  valuation, 
the  value  of  the  property  was  $2,775.  The 
debts  amounting  to  $2,215.35,  which  bad  been 
called  to  the  attention  of  Mr.  Gourley  in  the 
earlier  part  of  his  testimony,  and  which  he 
had  admitted,  did  not  Include  the  debt  of  the 


Utah  Implement  Company  or  Mr.  Larsen,  to 
whom  were  paid  the  signed  notes  amounting 
to  at  least  $300.    Assuming  the  debts  due 
those  parties  to  have  been  incurred  prior  to 
the  mortgage,  the  amount  thereof,  at  least 
$300,  and  there  is  no  evidence  of  any  bal- 
ance above  that,  should  be  Included  in  the 
list  of  debts,  bringing  the  amount  to  $2,515.- 
35.  The  debt  of  Scocroft  &  Son  was  includ- 
ed in  the  first  list,  and  the  amount  thereof 
was  stated  or  admitted  to  have  been  $727  - 
48.    Whether  that  was  the  amount  before 
or  after  the  payment  of  $150  and  the  re- 
turn of  tobacco  worth  $81  is  not  definitely 
shown,  since  the  date  when  the  debts  men- 
tioned in  the  first  list  existed  in  the  amounts 
respectively  stated,  is  left  uncertain,  or  at 
least  is  not  specifically  explained.    If  the 
amount  of  the  debt  due  Scocroft  &  Son  re- 
mained at  the  amount  above  mentioned  after 
the  credits  aforesaid,  then  the  sum  of  such 
credits,  viz.,  $231,  would  have  to  be  added 
to  the  list  of  debts,  and  they  would  then 
amount  to  $2,746.35,  a  sum  not  quite  equal 
to  the  aggregate  value  of  the  property.  Up- 
on the  evidence,  however,  it  is  as  reasonable 
to  suppose  that  the  Scocroft  debt  was  stated 
at  its  full  amount  as  it  existed  before  the 
credits,  for  it  seems  proper  to  assume  that 
plaintiff's  counsel,  recognizing  the  burden  de- 
volving upon  them,  intended  by  the  examina- 
tion of  Mr.  Gourley  to  show  the  debts  at  the 
time  of  the  alleged  preference.   In  that  view 
the  total  amount  of  the  debts  to  be  consid- 
ered in  determining  whether  the  debtor  was 
or  was  not  Insolvent  at  the  time,  of  the  al- 
leged preference  would  not  exceed  $2,515.35 
as  against  property  the  aggregate  value  of 
which  was  at  least  $2,775.  Whether  the  Sco- 
croft debt  be  increased  by  the  amount  of  the 
credits  or  not,  the  value  of  the  property  ex- 
ceeds the  debts.    It  follows,  therefore,  that 
within  the  provisions  of  the  bankruptcy  act. 
applying  the  definition  of  "Insolvency"  found 
in  the  act,  the  debtor  was  not  Insolvent  when 
the  transfer  was  made,  and  hence  it  would 
not  constitute  a  voidable  preference.   It  will 
be  observed,  as  above  stated,  that  there  is 
practically  no  conflict  in  the  evidence  upon 
this  subject.   The  result  to  be  drawn  from  It 
Is  so  apparent  that  it  is  difficult  to  under- 
stand the  reason  for  the  verdict  of  the  Jury, 
except  upon  the  theory  that  they  were  con- 
fused or  misled  by  the  instructions,  particu- 
larly the  tenth,  seeming  to  state  that  the  only 
fact  necessary  to  constitute  the  transfer  a 
preference  would  be  an  Intent  on  the  part  of 
the  debtor  to  create  a  preference,  regardless 
of  the  question  of  actual  insolvency.    It  is 
unnecessary  to  consider  the  question  as  to 
reasonable  cause  for  belief  on  the  part  of 
defendants  below  that  a  preference  was  in- 
tended.   A  motion  for  new  trial  was  timely 
filed  stating  as  grounds  thereof  the  errors 
here  considered,  including  the  ground  that 
the  verdict  is  not  sustained  by  sufficient  evi- 
dence and  Is  contrary  to  law,  and  an  excep- 
tion was  preserved  to  the  order  overruling  it 
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It  was  error  to  overrule  It,  and,  as  a  'result 
of  the  errors  above  pointed  out,  the  Judg- 
ment must  be  reversed. 

Counsel  for  plaintiffs  in  error,  defendants 
below,  ask  for  final  judgment  in  this  court 
in  their  favor.  In  our  opinion  the  case  ought 
not  to  be  so  disposed  of.  An  order  will  be 
entered  reversing  the  judgment  and  remand- 
ing the  case  for  new  trial. 


SCOTT,  X,  concurs.  BEARD,  J., 
participate  in  the  decision. 


did  not 


DACKICH  v.  BARICH  et  al. 
(Supreme  Court  of  Montana.   Nov.  5,  1908.) 

1.  Trial  (§  329*)— Vebdict— General  Vebdict 
—Effect— Responsiveness  to  Issues. 

In  an  action  on  a  bond  for  release  of  an 
attachment,  the  only  question  of  fact  being 
whether  the  undertaking  sued  on  was  the  iden- 
tical bond  executed,  the  jury  by  rendering  a 
general  verdict  for  plaintiff  found  that  it  was. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  775 ;  Dec.  Dig.  §  329.*] 

2.  Attachment  (8.350*)— Liability  on  Bond 
—Actions— Evidence— Sufficiency. 

In  an  action  on  a  bond  for  release  of  an 
attachment,  evidence  held  to  sustain  a  finding 
that  the  undertaking  sued  on  was  the  same  as 
that  executed  by  defendants. 

[Ed.  Note— For  other  cases,  see  Attachment, 
Dec  Dig.  9  850.*] 

3.  Appeal  and  Ebbob  (8  843*)  —  Review  — 
Matters  Not  Necessary  to  Decision- 
Rulings  on  Pleadings. 

Where  a  motion  to  make  more  definite  was 
properly  overruled,  an  objection  that  the  Su- 
preme Court  should  not  consider  the  motion  to 
make  more  definite  because  the  ruling  thereon 
was  not  preserved  by  exceptions  becomes  imma- 
terial, and  need  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  843.*] 

4.  Attachment  (8  349*)— Actions  on  Bonds 
—Pleading — Sufficiency  of  Complaint. 

A  complaint  alleged  that  plaintiff  had  an 
attachment  issued  against  the  property  of  M., 
and  a  levy  was  made  thereon,  and  afterwards 
M.  and  defendants  executed  an  undertaking, 
which  was  copied  into  the  complaint,  by  which 
M.,  as  principal,  and  defendants  as  sureties, 
were  held  jointly  and  severally  bound  to  plain- 
tiff and  the  attaching  officer  to  pay  a  certain 
sum  in  consideration  of  the  release  of  the  at- 
tached property,  the  attachment  of  which,  in  the 
suit  bv  plaintiff,  was  recited,  the  obligation  to 
be  void  if  M.  paid  any  judgment  against  him  by 
plaintiff;  that  the  attachment  was  discharged, 
and  the  property  released  upon  the  delivery  of 
the  undertaking  duly  approved  and  filed;  and 
that  thereafter  plaintiff  recovered  judgment 
against  M.  in  a  certain  sum  and  an  execution 
therefor  was  returned  unsatisfied,  which  judg- 
ment defendants  have  refused  to  pay.  Held, 
that  the  complaint  was  sufficiently  definite  to  en- 
able defendants  to  understand  and  intelligent- 
ly answer  it,  and  a  motion  to>  make  more  definite 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  8  849.*] 

5.  Attachment  (8  349*)— Actions  on  Bond- 
Pleading— Misdescription  of  Instrument 
Sued  On— Effect. 

In  an  action  on  a  bond  to  release  an  at- 
tachment, that  the  complaint  described  the  bond 


as  an  "undertaking  pursuant  to  law"  when  it 
was  in  fact  a  common-law  bond  would  be  im- 
material, even  if  true,  where  the  undertaking 
was  set  out  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  8  349.*] 

6.  Attachment  (6  338*)— Attachment  Bonds 
—Construction— Effect. 

Defendants  bound  themselves  to  pay  plain- 
tiff and  a  sheriff  who  levied  on  attached  proper- 
ty a  certain  sum  and  the  undertaking  recited  the 
attachment  by  plaintiff  of  a  certain  interest  iu 
merchandise,  the  sheriff's  levy  thereon  and  pos- 
session, and  that  defendants  desired  to  have  the 
attached  property  released,  and  that  the  under- 
taking was  given  in  consideration  of  such  re-' 
lease,  and  on  condition  that,  should  the  attach- 
ment defendant  pay  any  judgment  against  him 
by  plaintiff,  the  obligation  was  to  be  null  and 
void;  otherwise  to  remain  in  full  force  and  ef- 
fect. Held,  that  the  undertaking,  reasonably 
construed,  bound  defendants  to  pay  any  judg- 
ment recovered  by  plaintiff,  if  the  attachment 
defendant  did  not  do  so. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  8  338.*] 

7.  Appeal  and  Error  (8  1057*)— Review- 
Harmless  Error— Errors  Not  Affecting 
Result. 

The  sureties  on  a  bond  to  release  an  at- 
tachment being  bound  thereby  to  pay  any  judg- 
ment secured  against  their  principal  on  his  fail- 
ure to  pay,  any  error  in  excluding  testimony  in 
an  action  on  the  bond  as  to  the  value  of  the  at- 
tached property  need  not  be  considered  on  their 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4199 ;  Dec.  Dig.  8  1057.*] 

8.  Contracts  (5  88*)— Considebation— Pbe- 
sumption  of  Considebation. 

Under  Code  Civ.  Proc.  1895,  8  3266,  subd. 
39  (Rev.  Codes  8  7962),  making  the  presumption 
that  there  was  a  good  and  sufficient  considera- 
tion for  a  written  contract  disputable,  though  a 
written  contract  recites  no  consideration,  a  suffi- 
cient consideration  is  presumed,  and  the  pre- 
sumption holds  unless  contradicted. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  88  403-406 ;  Dec.  Dig.  8  88.*] 

9.  Estoppel  (8  22*). 

Where  a  bond  for  release  of  an  attachment 
recited  that  a  levy  was  made  on  the  attached 
property,  the  sureties,  having  induced  the  attach- 
ment creditor  to  approve  and  accept  the  under- 
taking, cannot  object  on  appeal  that  no  levy 
was  in  fact  made  on  the  property. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  88  46-51 ;  Dec.  Dig.  8  22.*] 

10.  Attachment  (g  348*)— Attachment  Bond 
— Pasties—  Real  Party  in  Interest— At- 
tachment Creditor. 

Where  a  bond  for  release  of  an  attachment 
ran  to  the  attachment  creditor  and  the  sheriff 
levying  on  the  property,  upon  the  principal's 
failure  to  pay  the  judgment  against  him,  the 
attachment  creditor  was  the  real  party  in  in- 
terest and  the  proper  party  to  sue  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  8  1254;  Dec.  Dig.  8  348.*] 

11.  Attachment  (6  345*)— Liability  on  Bond 
—Action— Defenses— Failure  to  Approve 
Bond. 

The  failure  to  approve  a  bond  for  release 
of  an  attachment  until  after  the  attachment  was 
released  would  not  bar  an  action  thereon  by  the 
attachment  creditor,  as  the  formal  approval  of 
the  undertaking  by  plaintiffs  attorney  was  for 
the  protection  of  the  officer  making  the  levy. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Dec.  Dig.  8  345.*] 
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Appeal  from  District  Court,  Deer  Lodge 
County;  Geo.  B.  Winston,  Judge. 

Action  by  George  Dacklch  against  George 
Barlcb  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

T.  O'Lcary  and  W.  H.  Trippet,  for  appellants. 
John  H.Tolan  and  W.  B.  Rodgers,  for  respondent. 

SMITH,  J.  Plaintiff  and  respondent  filed 
his  complaint  In  the  district  court  of  Deer 
Lodge  county,  wherein  be  alleged:  That,  In 
.an  action  theretofore  begun  In  said  district 
court,  he,  as  plaintiff,  sought  to  recover  from 
one  Milkovich  the  sum  of  $500 ;  that  on  Oc- 
tober 14,  1905,  an  attachment  against  the 
property  of  Milkovich  was  Issued,  and  on  the 
same  day  the  sheriff  levied  upon,  seized,  and 
took  into  his  possession  a  one-third  interest 
in  a  certain  stock  of  merchandise;  that  aft- 
erwards, and  between  the  14th  day  of  Octo- 
ber and  the  18th  day  of  October,  Milkovich 
and  the  defendants  executed  and  delivered  to 
the  plaintiff  and  the  sheriff  a  "written  under- 
taking pursuant  to  law,"  a  copy  of  which  is 
as  follows:  "We,  Bob  Milkovich,  as  princi- 
pal, and  Geo.  Barich  and  J.  P.  Stagg,  as 
sureties,  are  hereby  held  and  jointly  and 
severally  held  and  bound  unto  the  above 
named^plff.  and  to  the  sheriff  of  Deer  Lodge 
county,  in  the  state  of  Montana,  In  the  sum 
of  $1,067.00,  in  which  sum  we  do  hereby  ac- 
knowledge ourselves  Jointly  and  severally  in- 
debted unto  said  sheriff  and  plff.  aforesaid 
in  the  said  sum  of  $1,067.00  for  the  payment 
of  which  sum  well  and  truly  to  be  made  we 
do  hereby  bind  ourselves,  our  heirs,  and  as- 
signs Jointly  and  severally  and  firmly  by 
these  presents.  The  conditions  of  the  fore- 
going obligation  are  such  that,  whereas  on 
the  14th  day  of  October,  1905,  the  sheriff 
aforesaid  did,  under  and  by  virtue  of  a  cer- 
tain writ  of  attachment.  Issued  out  of  the 
above-entitled  court  and  in  the  above-entitled 
action,  levy  upon,  seize,  and  take  into  bis  pos- 
session a  one-third  undivided  interest  In  and 
to  that  certain  stock  of  merchandise  situated 
and  being  in  the  Barich  block,  on  the  north 
side  of  East  Park  avenue  and  being  between 
Cedar  and  Chestnut  streets,  In  the  city  of 
Anaconda,  in  the  county  of  Deer  Lodge  and 
state  of  Montana ;  and,  whereas,  the  above- 
named  principal  and  deft  Is  desirous  of  hav- 
ing the  aforesaid  property  attached  as  afore- 
said and  released  from  the  levy  of  the  writ 
of  attachment  aforesaid :(  Now,  therefore,  in 
consideration  of  the  release  as  aforesaid  of 
the  property  aforesaid  by  the  sheriff  afore- 
said, and  to  save  him  harmless  and  blame- 
less in  the  premises,  and  should  the  aforesaid 
principal  and  deft,  pay  any  judgment  In  the 
above  cause  that  the  plff.  therein  may  re- 
cover against  said  principal  and  deft,  afore- 
said, together  with  all  costs.  Interest,  and 
iitty'8  fees,  if  any  should  be  allowed,  then 
this  obligation  to  be  null  and  void,  other- 
wise to  be  and  remain  in  full  force  and  ef- 
fect." That  upon  the  delivery  of  said  un- 
dertaking, duly  approved  in  writing  on  the 


back  thereof  by  the  plaintiff's  attorney,  Mr. 
Tolan,  and  duly  filed  with  the  clerk  of  the 
court,  the  attachment  was  discharged  and 
the  property  released  and  delivered  to  Mil- 
kovich. That  on  January  27,  1906,  the  plain- 
tiff recovered  a  judgment  against  Milkovich 
for  $534.10,  which  the  defendants  have,  after 
demand,  refused  to  pay,  and  that  execution 
against  Milkovich  has  been  returned  wholly 
unsatisfied.  Plaintiff  demanded  judgment  for 
$534.10,  together  with  Interest  and  costs. 

The  defendants  filed  a  motion  to  make  the 
complaint  more  definite  and  certain  by  set- 
ting forth  the  time  when  the  attachment  was 
discharged  and  the  property  released,  the 
time  when  the  undertaking  was  executed  and 
delivered,  whether  or  not  the  undertaking 
was  approved  prior  to  its  delivery  to  the 
sheriff,  and  when  the  property  was  redeliver- 
ed to  Milkovich.  This  motion  was  overrul- 
ed. Defendants  then  filed  special  and  gen- 
eral demurrers  to  the  complaint.  The  spe- 
cial demurrer  raises  the  same  points  as  those 
found  in  the  motion  to  make  more  definite 
and  certain,  and,  in  addition  thereto,  It  is 
therein  urged  that  there  is  a  defect  of  par- 
ties plaintiff,  because  the  sheriff  of  Deer 
Lodge  county  was  not  joined  as  a  plaintiff, 
and  a  defect  of  parties  defendant,  because 
Milkovich  was  not  sued;  that  the  complaint 
Is  ambiguous  and  uncertain,  In  this,  that 
the  complaint  alleges  that  the  Instrument 
sued  on  Is  an  "undertaking  pursuant  to  law" 
and  the  instrument  exhibited  Is  a  common- 
law  bond,  a  different  instrument  from  that 
declared  upon.  The  court  overruled  these  de- 
murrers. Thereupon  the  defendants  answer- 
ed (1)  by  denying  that  they  made,  executed, 
or  delivered  tbe  bond  set  forth  in  the  com- 
plaint; (2)  by  alleging  that  said  instrument 
"was  and  is  wholly  without  consideration." 
because  the  sheriff  never  made  any  levy  and 
there  was  no  attachment  to  release;  (3)  by 
alleging  that  the  execution  and  return  there- 
to were  falsely  and  fraudulently  Issued  and 
made  to  charge  these  defendants  with  tbe 
amount  of  the  judgment,  the  one-third  inter- 
est of  Milkovich  in  the  property  alleged  to 
have  been  attached  being  in  tbe  same  condi- 
tion and  situation  as  when  the  alleged  levy 
of  the  attachment  was  made  and  as  subject 
to  levy  on  execution  as  it  was  to  the  levy  on 
attachment;  (4)  by  alleging  that  the  plain- 
tiff has  compromised  with  Milkovich  and 
taken  his  note  and  other  evidence  of  indebt- 
edness for  the  amount  of  the  judgment ;  and 
(5)  by  denying  every  other  allegation  of  the 
complaint.  The  answer  was  afterwards 
amended  so  as  to  allege  that  at  the  time  of 
the  Issuance  of  the  attachment  Milkovich 
had  no  interest  in  the  stock  of  merchandise 
•'of  any  value,"  that  no  part  of  said  stock  of 
merchandise  was  levied  upon,  and  "that  at 
the  time  defendants  signed  said  bond  In 
plaintiff's  complaint  mentioned  to  the  sher- 
iff of  Deer  Lodge  county,  and  not  to  the 
plaintiff.  It  was  understood  and  agreed  by 
and  between  said  defendants  and  said  sheriff 
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that  said  bond  was  for  the  sole  and  only  pur- 
pose of  securing  to  the  said  sheriff  on  said 
attachment  the  value  of  the  interest  of  said 
Milkovich  in  said  stock  of  goods;  that  said 
Milkorlch  did  not  at  thit  time  have  .or  own 
any  Interest  in  said  stock  of  goods,  and,  in 
order  to  induce  said  defendants  to  sign  said 
bond,  said  sheriff  represented  tc  them  that 
said  bond  was  only  for  the  purpose  alone  as 
aforesaid,  and,  relying  upon  said  representa- 
tion, defendants  signed  said  bond."  The  re- 
ply denied  all  of  the  affirmative  allegations  of 
the  answer  as  amended. 

At  the  trial  J.  H.  Duffy,  Esq.,  testified  that 
he  prepared  the  so-called  bond  or  undertak- 
ing, that  the  instrument  was  in  exactly  the 
same  condition  as  when  executed  by  the  par- 
ties, and  that  no  insertions  or  alterations  had 
been  made  since  its  execution.  The  signa- 
tures of  the  parties  to  the  instrument  were 
duly  proven.  The  record  in  the  original  at- 
tachment suit  was  offered  in  evidence  by  the 
plaintiff.  This  record  contained,  among  oth- 
er papers,  a  petition  by  the  appellants  here, 
Barlch  and  Stagg,  for  leave  to  Intervene  in 
that  cause,  for  the  reason  that  Milkovich, 
notwithstanding  the  fact  that  he  had  a  valid 
defense  thereto,  had  withdrawn  his  answer, 
and  in  collusion  with  the  plaintiff  was  about 
to  allow  judgment  to  go  against  him  by  de- 
fault. In  this  petition  for  leave  to  intervene 
and  their  affidavits  in  support  thereof,  and 
also  in  their  complaint  in  intervention  subse- 
quently filed,  they  allege,  under  oath,  as  a 
reason  for  their  intervention,  that  they  were 
interested  in  the  result  of  the  suit,  because 
"the  said  George  Barlch  and  J.  P.  Stagg  are 
the  sureties  on  the  bond  given  to  the  sheriff 
for  the  release  of  an  attachment  levied  upon 
the  property  of  the  defendant  Milkovich  by 
virtue  of  a  writ  issued  out  of  this  court  in 
this  action,  wherein  in  said  bond  the  said 
Barlch  and  Stagg  obligated  themselves  to 
pay  any  Judgment  that  might  be  recovered  In 
this  action  against  the  said  defendant."  Aft- 
er these  intervention  papers  were  admitted 
in  evidence,  counsel  for  the  appellants  moved 
to  strike  them  from  the  record,  for  the  rea- 
son that,  if  they  "were  to  be  used  for  the 
purpose  of  an  estoppel  in  any  way,  that  an 
estoppel  has  not  been  pleaded,  an  estoppel  of 
record."  The  court  overruled  the  motion  to 
strike,  the  judge  stating  that  he  was  aware 
that  ordinarily  an  estoppel  must  be  pleaded, 
but  that  be  would  receive  the  papers  as  a 
part  of  the  case  generally,  as  part  of  the  pro- 
ceedings in  connection  with  the  writ  of  at- 
tachment and  the  entry  of  judgment  Mr. 
Duffy  also  testified  that  the  approval  of  the 
plaintiff's  attorney,  dated  October  18th,  was 
not  on  the  bond  or  undertaking  on  October 
14th.  Mr.  Taylor,  the  undersherlff  who  had 
the  writ  of  attachment  for  service,  testified: 
"I  did  take  possession.  I  took  possession  by 
telling  him  (Milkovich)  that  I  took  posses- 
sion and  serving  the  papers  on  him.  That  is 
the  way  I  took  possession— by  serving  the 
papers  on  him.   That  is  the  only  way  I  took 


possession.  This  was  in  the  saloon  where 
Milkovich  was.  The  saloon  is  connected  by 
a  side  door  to  the  grocery  store."  The  bond 
or  undertaking  was  received  in  evidence  over 
the  defendants'  objection. 

For  the  defense,  George  Barlch  testified 
that  the  undersherlff  came  to  his  store  and 
inquired  for  Milkovich,  saying  he  had  a  writ 
of  attachment  against  him.  Witness  told  the 
undersherlff  that  Milkovich  had  an  interest 
In  the  store  which  had  been  one-third,  but 
that  he  had  drawn  out  "most  everything  he 
had  in  it,  and  it  might  not  be  one-third  or 
anything."  They  then  went  into  the  saloon 
where  Milkovich  was.  The  undersherlff  In- 
formed him,  through  Barlch  as  Interpreter, 
that  he  had  the  writ  of  attachment  Barlch 
advised  Milkovich  to  pay  the  bill,  but  he  re- 
fused, because,  as  he  said,  It  was  not  due. 
The  undersherlff  then  told  Barlch  that  he 
could  not  attach  Milkovlch's  interest,  but 
advised  Barich  to  furnish  security  "for  the 
sheriff's  protection."  Barlch  advised  him 
to  take  possession,  take  an  Invoice  of  Milko- 
vlch's interest  and  remove  his  share  of  the 
goods.  This  the  undersherlff  refused  to  do, 
but  informed  Barlch  that,  if  he  furnished 
security,  he  would  not  be  obliged  to  pay  the 
whole  sum  of  $500,  but  only  what  Milko- 
vlch's Interest  was  worth.  Barich  then  said 
that,  If  that  was  the  case,  he  would  go  on 
the  bond  and  get  another  surety  also.  At 
this  point  the  plaintiff  moved  the  court  to 
strike  out  all  the  testimony  of  Barich  "that 
tends  to  or  does  contradict  the  bond  for  the 
release  of  the  attachment."  The  court  sus- 
tained the  motion,  and  the  defendants  pre- 
served an  exception  to  the  ruling.  This 
question  was  then  propounded  to  the  witness : 
"Mr.  Barich,  what  did  the  sheriff  do  there 
when  he  went  down  with  the  writ  of  attach- 
ment as  to  taking  possession  of  any  proper- 
ty?" Objection  was  interposed  by  plaintiff's 
counsel  and  sustained  by  the  court.  Defend- 
ants then  offered  to  show  that  the  undersher- 
lff did  not  levy  upon  or  take  into  his  pos- 
session any  part  of  the  stock  of  goods  or  any 
property  of  Milkovich.  Plaintiffs  counsel 
objected  to  the  testimony  being  received, 
and  the  court  sustained  the  objection.  In 
answer  to  the  question  (evidently  referring 
to  the  words  claimed  to  have  been  inter- 
lined), "Did  you  notice  whether  those — 
whether  that  was  written?"  the  witness  said : 
"There  was  nothing  there.  I  say  that  was 
not  in  there;  that  between  the  lines  was 
not  there,  nor  this  neither,  Just  the  straight 
lines.  Mr.  Duffy  read  to  me.  Mr.  Tolan 
came  across  In  the  room  and  read  it  and 
said  It  was  all  right,  and  I  signed  It.  Then 
I  took  It  to  Stagg  at  his  store,  and  he  signed 
it.  Mr.  Duffj-  was  not  there.  Milkovich 
signed  it  two  or  three  days  after  I  did.  Mr. 
Duffy  gave  it  to  Milkovich  to  sign."  The 
witness  was  then  asked  to  state  what  inter- 
est Milkovich  had  in  the  stock  of  goods,  and 
the  value  of  the  same,  also  the  value  of  the 
property  claimed  to  have  been  levied  upon.* 
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The  court  sustained  an  objection  to  these 
questions 

The  foregoing  is  all  of  the  testimony  In 
the  case,  In  substance.  The  Jury  returned 
a  verdict  for  the  plaintiff  for  $534.10  and 
Interest  The  court  entered  Judgment  on  the 
verdict.  Defendants  appeal  from  the  Judg- 
ment, and  also  from  an  order  denying  a 
new  trial. 

1.  It  Is  contended  by  the  respondents  that 
the  order  overruling  the  motion  for  a  new 
trial  cannot  be  considered  by  this  court,  for 
the  reason  that  no  notice  of  appeal  from 
this  order  was  served  or  filed  within  the 
time  allowed  by  law.  We  do  not  deem  it 
necessary  to  decide  tbls  matter  of  practice. 
The  only  question  of  fact  submitted  by  the 
court  to  the  Jury  was  whether  the  so-called 
bond  or  undertaking  was  the  Identical  bond 
or  undertaking  executed  by  the  defendants. 
The  Jury  by  its  general  verdict  found  that 
it  was,  and  there  Is  ample  evidence  to  sup- 
port this  finding. 

2.  Again,  it  is  contended  that  we  cannot 
consider  the  motion  to  make  more  definite 
and  certain,  because  the  ruling  thereon  Is 
not  preserved  In  the  record  by  any  bill  of 
exceptions.  This  question  of  practice  also 
becomes  Immaterial,  for  the  reason  that  we 
find  no  error  In  the  ruling  of  the  court  on 
the  point  presented  by  the  appellants.  We 
think  the  complaint  was  sufficiently  definite 
and  certain  to  enable  the  defendants  to  un- 
derstand what  the  alleged  cause  of  action 
was,  and  to  Intelligently  answer  the  same 
and  prepare  their  defense.  Reading  the 
whole  case,  we  cannot  see  that  defendants 
were  In  any  way  prejudiced  by  the  ruling  of 
the  court.  The  foregoing  disposes,  also,  of 
the  ruling  upon  the  special  demurrer  In  so 
far  as  It  covers  the  same  point.  There  Is 
another  point  raised,  however,  to  wit,  that 
the  complaint  is  ambiguous  and  uncertain, 
because  the  so-called  bond  or  undertaking  Is 
described  as  an  "undertaking  pursuant  to 
law,"  and  la  in  reality  a  common-law  bond. 
We  shall  hereafter  discuss  the  legal  effect  of 
the  instrument;  but,  inasmuch  as  a  copy  of 
the  instrument  is  attached  to  the  complaint, 
it  was  Immaterial  by  what  name  it  was 
called  In  that  pleading.  Whether  the  com- 
plaint states  facts  sufficient  to  constitute  a 
cause  of  action  Is  a  question  which  will 
hereafter  be  decided,  when  we  come  to  con- 
strue the  instrument  sued  upon. 

3.  The  fundamental  question  in  the  case  Is 
whether  the  defendants  are  liable  upon  the 
Instrument  In  suit,  and,  if  so,  what  the  meas- 
ure of  damages  Is.  We  think  It  makes  very 
little  difference  in  this  case  whether  the  in- 
strument is  a  statutory  undertaking  or  a 
common-law  bond,  but  are  Inclined  to  the 
opinion  that  it  Is  an  undertaking  given  pur- 
suant to  section  893  of  the  Code  of  Civil  Pro- 
cedure of  1895,  as  amended,  Rev.  Codes  1907, 
8  6660.  That  section  reads  as  follows :  "The 
writ  [of  attachment]  must  be  directed  to  the 
sheriff  of  any  county  In  which  property  of 


such  defendant  may  be,  and  must  require 
him  to  attach  and  safely  keep  all  the  prop- 
erty of  such  defendant  within  his  county  not 
exempt  from  execution,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  must  be  stated 
in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security  by  the  undertak- 
ing of  at  least  two  sufficient  sureties,  In  an 
amount  sufficient  to  satisfy  such  demands, 
besides  costs,  or  in  an  amount  equal  to  the 
value  of  the  property  which  has  been  or  is 
about  to  be  attached,  in  which  case,  to  take 
such  undertaking;  such  undertaking  Is  to 
be  to  the  plaintiff  or  plaintiffs  in  the  action, 
and  shall  be  approved  In  writing  on  the  back 
thereof  by  the  plaintiff  or  plaintiffs  or  his  or 
their  attorney  or  attorneys,  or  upon  their  re- 
fusal, by  the  Judge  of  the  district  court  of 
the  same  county  as  the  residence  of  the  sher- 
iff; the  sheriff  shall  thereupon  file  said  un- 
dertaking with  the  clerk  of  the  district  court 
out  of  which  said  writ  of  attachment  ema- 
nates, and  such  sheriff  shall  thereupon  cease 
to  be  liable  under  said  writ,  and  any  and  all 
action  on  such  undertaking  shall  be  against 
the  obligors  named  In  such  undertaking.  Sev- 
eral writs  may  be  issued  at  the  same  time  to 
the  sheriffs  of  different  counties.  In  no  case 
shall  the  sheriff  attach  more  property  than 
appears  necessary  to  satisfy  the  plaintiff's 
demand."  The  demand  of  the  plaintiff  was 
$534.10.  The  amount  of  the  bond  was  $1,- 
067,  substantially  double  the  amount  claim- 
ed. The  sureties  acknowledged  themselves 
to  be  held  and  firmly  bound  and  indebted  to 
the  plaintiff  and  the  sheriff  In  this  latter 
amount.  This,  of  course,  was  an  acknowl- 
edgment that  they  were  bound  to  pay  some 
amount  to  the  obligees  under  certain  condi- 
tions. What,  then,  was  that  amount?  We 
turn  to  the  "conditions  of  the  obligation." 
Here  we  find,  first,  a  recital  that  the  sheriff 
did  on  October  14th  levy  upon  and  take  into 
his  possession  a  certain  interest  in  a  stock  of 
merchandise,  and  that  the  defendant  is  de- 
sirous of  "having  the  aforesaid  property  at- 
tached- as  aforesaid"  released.  Then  follows 
the  consideration  for  giving  the  undertaking, 
to  wit,  the  release  of  the  property  from  the 
levy  of  the  attachment.  Then  follows  this : 
"Should  the  aforesaid  *  *  •  defendant 
pay  any  judgment  in  the  above  cause  that 
the  plaintiff  *  •  •  may  recover  against" 
him,  "then  this  obligation  to  be  null  and  void, 
otherwise  to  be  and  remain  In  full  force  and 
effect."  What  contingency,  then,  would  avoid 
the  obligation?  Obviously  this  only:  The 
payment  by  Mllkovlch  of  any  judgment  that 
Dackich  might  recover  against  him.  Dacklch 
recovered  a  judgment  for  $534.10.  The  judg- 
ment was  not  paid.  What  result  followed? 
This:  That  the  obligation  remained  In  force. 
But  it  is  strenuously  urged  that  the  sureties 
did  not  agree  to  pay  any  judgment  But 
what  other  construction  can  be  placed  upon 
the  phraseology  employed?  They  acknowl- 
edged themselves  bound  and  indebted.  They 
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carefully  stipulated  that  that  obligation 
should  cease  If  Milkovlch  paid  the  judgment 
But  they  said :  "If  he  does  not,  we  are  still 
bound"  It  Is  manifest  to  us  that  the  only 
reasonable  construction  to  be  placed  upon 
this  contract  Is  that  the  sureties  agreed  to 
pay  the  judgment  if  Mllkovich  failed  to  do 
so.  The  defendants  evidently  placed  the 
same  construction  upon  it  themselves  when 
they  filed  their  complaint  In  intervention, 
and,  presumably,  their  attorney  did  also.  We 
think  the  foregoing  opinion  is  sustained  by 
the  following  authorities :  Bailey  v.  JEtna  In- 
demnity Co.,  5  Cal.  App.  740.  91  Pac  416; 
Smith  v.  Fargo,  57  Cal.  157 ;  Curiae  v.  Pack- 
ard, 29  Cal.  194;  Palmer  v.  Vance,  13  Cal. 
553;  Commissioners  of  Jefferson  County  v. 
Llneberger,  8  Mont  231,  85  Am.  Rep.  462; 
Central  Mills  Co.  v.  Stewart,  133  Mass.  461 ; 
Schradsky  v.  Dunklee,  9  Colo.  App.  394,  48 
Pac.  666. 

4.  Appellants  contend  that  It  was  error  for 
the  court  to  exclude  the  testimony  of  Barich 
as  to  the  value  of  the  property  attached. 
Our  determination  that  the  undertaking  of 
the  defendapts  was  to  pay  the  judgment 
makes  It  unnecessary  to  discuss  this  assign- 
ment of  error. 

5.  It  Is  also  contended  that  the  court  erred 
in  its  rulings  to  the  effect  that  the  defend- 
ants could  not  dispute  the  consideration  re- 
cited in  the  undertaking.  They  cite  subdivi- 
sion 39,  6  3266,  Code  Civ.  Proc.  (section  7962, 
Rev.  Codes),  which  provides  that  the  pre- 
sumption that  there  was  a  good  and  sufficient 
consideration  for  a  written  contract  is  dis- 
putable. There  Is,  under  the  law,  a  presump- 
tion that  there  was  a  good  and  sufficient  con- 
sideration for  a  written  contract  and  that 
presumption  is,  If  uncontradicted,  satisfac- 
tory. Section  7962,  Rev.  Codes,  supra.  If  a 
written  contract  recites  no  consideration  at 
all,  there  Is  a  presumption  that  there  was  a 
good  and  sufficient  consideration  for  it.  But 
that  principle  is  not  involved  in  this  in- 
quiry' The  proposition  contended  for  by  the 
respondent  is  that,  having  recited  In  tfheir 
undertaking  that  a  levy  was  made,  and  hav- 
ing thus  induced  the  plaintiff  to  approve  and 
accept  that  undertaking,  defendants  cannot 
now  be  heard  to  say  for  the  first  time  that 
no  levy  was  made.  We  think  this  position  is 
well  taken.  Parrott  v.  Kane,  14  Mont  23, 
35  Pac.  243 :  Johnston  v.  Oliver,  51  Ohio  St. 
6,  36  N.  E.  458;  Pierce  v.  Whiting,  63  Cal. 
538;  Bowers  v.  Beck,  2  Nev.  139. 

6.  Again,  it  is  urged  that  the  plaintiff  was 
not  the  proper  person  to  bring  suit  on  the 
undertaking.  But  the  jury  found  that  the 
instrument  had  never  been  altered,  and  the 
plaintiff  was  one  of  the  obligees  named  there- 
in. Aside  from  this,  he  was  the  real  party 
in  Interest  and  the  proper  party  to  bring 
suit  Commissioners  of  Jefferson  County  v. 
Llneberger,  supra. 

7.  Defendants  requested  the  court  to  in- 


struct the  Jury  that,  if  the  undertaking  was 
not  approved  until  after  the  attachment  was 
released,  a  verdict  should  be  rendered  In 
their  favor.  This  instruction  was  properly 
refused.  The  formal  approval  of  the  under- 
taking by  plaintiff's  attorney  was  for  the 
protection  of  the  sheriff.  Irwin  v.  Crook,  17 
Colo.  16,  28  Pac.  549.  We  believe  the  fore- 
going disposes  incidentally  of  all  other  ques- 
tions raised  In  the  appellants'  brief,  either 
by  way  of  argument  or  under  the  specifica- 
tions of  error.  Many  of  the  latter,  however, 
are  not  mentioned  In  the  written  argument 

The  judgment  and  order  of  the  district 
court  are  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOW  AY,  J., 
concur. 


In  re  MILLER'S  ESTATE. 
MILLER  v.  BUSH. 
(Supreme  Court  of  Montana.    Nov.  5,  1908.) 

1.  Wills  (|  55*)— Testamentary  Capacity— 
Evidence. 

Evidence  held  to  show  that  testatrix  pos- 
sessed testamentary  capacity  at  the  time  she 
executed  her  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  59  137-161;  Dec.  Dig.  §  55.*] 

2.  Wills  (8  111*)  —  Execution  —  Signature 
by  Testator. 

A  person  capable  of  making  a  will  who 
knew  that  she  was  signing  her  will  when  she 
held  the  pen  In  her  hand,  and,  with  the  as- 
sistance of  another  at  her  request,  signed  her 
name,  subscribed  the  will  as  required  by  the 
statute  of  wills  (Rev.  Codes  1907,  8  4726). 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  5  273 ;  Dec.  Dig.  8  111.*] 

3.  Wills  (8  302*)— Execution— Signature  of 
Testator— Presence  of  Witnesses. 

The  attestation  clause  in  a  will  recited  that 
the  instrument  was  signed  by  testatrix  and 
published  as  and  declared  to  be  her  last  will,  in 
the  presence  of  the  attesting  witnesses,  who 
signed  at  her  request  and  in  her  presence,  and 
in  the  presence  of  each  other.  One  of  the  at- 
testing witnesses  testified  that  testatrix  said  in- 
the  presence  of  the  other  attesting  witness  that 
she  knew  she  was  executing  her  will.  This  wit- 
ness was  corroborated.  The  other  attesting  wit- 
ness testified  that  he  did  not  hear  testatrix  say 
anything  about  making  a  will,  and  that  she  did 
not  ask  him  to  sign  as  a  witness.  Held  suffi- 
cient to  show  that  testatrix  at  the  time  of  sub- 
scribing the  will  declared  that  the  instrument 
was  her  will,  as  required  by  Rev.  Codes  1907, 
8  4726. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  700;  Dec.  Dig.  8  302.*] 

4.  Wills  (8 119*)— Execution— Signature  or 
Testator— Presence  of  Witnesses. 

It  is  not  essential  that  testator  should  ex- 
pressly ask  the  subscribing  witnesses  to  sign  or 
expressly  declare  the  instrument  to  be  his  will, 
and  all  the  attending  facts  should  be  consider- 
ed to  determine  whether  Rev.  Codes  1907,  8 
4726,  declaring  how  wills  shall  be  executed,  has 
been  complied  with  so  as  to  carry  out  the  intent 
with  which  it  Was  adopted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  305-313;  Dec.  Dig.  §  119.*] 
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5.  Wiixs  (8 120*)— Execution— Signatube  of 
Testator— Pbesence  of  Witnesses. 

The  request  to  the  attesting  witnesses  to 
a  will  to  sign  as  witnesses  may  be  made  by 
words  or  signs,  no  particular  form  of  request 
being  necessary,  but  anything  which  conveys  to 
the  witnesses  the  idea  that  they  are  desired  to 
be  witnesses  is  a  good  request 

[Ed.  Note.— Por  other  cases,  see  Wills,  Cent 
Dig.  M  314-317;  Dec  Dig.  §  120.*] 

6.  Wills  (§  302*)— Execution— Signature  of 
Testator— Presence  of  Witnesses. 

In  proceedings  for  the  probate  of  a  will 
containing  an  attestation  clause  reciting  that  it 
was  signed  by  testatrix  in  the  presence  of  the 
attesting  witnesses,  who,  at  her  request,  and  in 
her  presence  and  in  the  presence  of  each  other, 
signed  their  names  as  witnesses,  evidence  held 
to  show  that  each  of  the  attesting  witnesses 
signed  at  testatrix's  request  and  in  her  presence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  700;  Dec.  Dig.  §  302.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourquln,  Judge.  » 

Proceedings  by  Mary  Bush  for  the  pro- 
bate of  the  will  of  Mary  Miller,  deceased, 
In  which  Ella  Miller  appeared  as  contestant 
and  offered  for  probate  a  prior  will.  From 
a  judgment  denying  probate,  petitioner  ap- 
peals.   Reversed  and  remanded. 

N.  A.  Roterlng  and  S.  T.  Hogevoll,  for 
appellant.  Henry  N.  Blake  and  Jas.  N.  Lew- 
is, for  respondent. 

SMITH,  J.  The  above-named  appellant 
filed  her  petition  In  the  district  court  of  Sil- 
ver Bow  county,  praying  for  the  admission 
to  probate  of  the  will  of  Mary  Miller,  de- 
ceased. It  Is  recited  In  said  petition  that 
the  probable  value  of  the  estate  Is  at  least 
$25,000.  In  and  by  the  will  offered  for  pro- 
bate the  testatrix  gave  to  the  appellant  the 
sum  of  $250,  and  to  the  respondent,  her 
daughter,  she  left  all  the  rest  and  residue 
of  her  estate  after  the  payment  of  her  debts 
and  funeral  expenses.  The  appellant  was 
named  as  executrix  of  said  will.  The  re- 
spondent filed  a  contest  to  the  petition  of 
the  appellant,  and  alleged  In  said  contest 
among  other  things,  that  the  testatrix  never 
signed  the  will  offered,  and  never  asked  or 
requested  any  person  or  persons  to  sign  her 
name  to  said  instrument ;  that  she  never  ask- 
ed nor  requested  any  person  or  persons  to 
sign  said  will  as  witnesses,  and  especially 
that  she  never  asked  nor  requested  the  wit- 
nesses who  actually  signed  the  will  to  sign 
the  same  as  witnesses;  that  she  never  de- 
clared the  Instrument  to  be  her  last  will  and 
testament;  that  she  was  in  such  a  weak 
mental  condition  at  the  time  of  making  and 
signing  the  Instrument  that  she  did  not  know 
or  realize  what  was  being  done;  that  the 
signing  of  her  name  to  said  will  was  done 
without  her  knowledge  or  consent,  was  a 
forgery,  and  not  her  signature;  and,  finally, 
that  she  was  not  In  a  mental  condition  to 
make  a  will  and  was  under  duress  at  the 
time  and  the  undue  influence  of  the  appel- 


lant. The  respondent  then  offered  for  pro- 
bate another  will  of  the  deceased,  dated 
prior  to  the  one  offered  by  the  appellant,  and 
asked  that  the  same  be  admitted  to  probate 
as  the  last  will  and  testament  of  the  de- 
ceased. In  this  latter  will  all  of  the  prop- 
erty of  the  deceased  was  left  to  the  respond- 
ent. After  hearing  testimony,  the  court  ren- 
dered its  decision  as  follows:  "In  this  pro- 
ceeding heretofore  tried  by  this  court  the 
court  finds  for  this  plaintiff,  and  concludes 
therefrom  that  the  will  offered  for  probate 
by  defendant  should  be,  and  it  hereby  is,  re- 
jected. It  Is  the  further  order  of  the  court 
that  this  will  offered  for  probate  by  plain- 
tiff be  admitted  thereto.  I  am  of  the  opin- 
ion the  proof  not  only  fails  to  show  that 
the  'Bush'  will  was  executed  and  attested 
as  prescribed  by  statute,  but  preponderates 
to  the  contrary  In  these  particulars,  viz..  It 
api>ears  testatrix  did  not  declare  to  both 
attesting  witnesses  that  the  Instrument  was 
her  will,  and  it  appears  testatrix  did  not 
request  the  attesting  witnesses  to  sign  the 
instrument.  The  Implications  usually  in- 
dulged, that,  where  testator  and  witnesses  all 
sign  the  Instrument  In  each  other's  presence, 
the  foregoing  requirements  were  satisfied, 
arise  In  cases  where  the  testator  Is  In  pos- 
session of  all  faculties,  and  capable  of  clear 
observation  and  understanding.  They  can- 
not be  Indulged  here,  where  the  testatrix  was 
on  the  verge  of  dissolution  and  in  a  semi- 
conscious state,  with  all  her  faculties  dulled 
and  dormant  by  the  near  approach  of  death. 
It  is  admitted  the  will  offered  by  plaintiff  Is 
entitled  to  probate  on  rejection  of  this  'Bush' 
will."  And  afterwards  a  judgment  was  en- 
tered In  accordance  with  the  opinion  of  the 
court  The  appellant  then  made  a  motion 
for  a  new  trial,  which  motion  was  overruled, 
and  she  now  appeals  to  this  court  from  the 
order  denying  the  motion  for  a  new  trial, 
and  also  from  the  judgment 

Robert  R.  Diamond  was  sworn  in  support 
of  the  petition  of  appellant  He  testified: 
"I  was  in  Mrs.  Miller's  room  at  the  time  her 
will  was  witnessed.  Mr.  Roterlng  asked  me 
to  sign  this  will  as  a  witness.  Mrs.  Miller 
asked  Mr.  Roterlng  to  take  the  witnesses  to 
the  will.  I  heard  her,  and  I  saw  Mrs.  Mil- 
ler sign  it  She  said  she  knew  what  it  was. 
It  was  read  to  her.  I  heard  her  talk.  She 
could  talk.  1  was  in  her  room  when  she 
signed  it,  and  Townshend  was  the  other  wit- 
ness, and  at  the  time  be  was  in  the  room. 
Mr.  Roterlng,  I  believe,  asked  him  to  sign 
as  a  witness.  At  the  time  Mrs.  Miller  was 
on  a  pillow.  She  was  In  a  half  sitting  posi- 
tion. I  do  not  know — I  could  not  tell 
whether  she  appeared  to  be  very  sick  at  that 
time.  She  could  talk  loud  enough  to  be 
heard,  and  it  was  three  or  four  hours  after 
that  that  she  died,  I  should  judge;  and  I 
was  there  when  she  died.  I  was  not  there 
when  the  will  was  written.    The  will 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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written  when  I  came  In.  I  was  in  there,  and 
Mr.  Rotering  came  in  and  read  the  will  to 
her.  She  signed  that  will  about  the  18th 
of  Jnly,  at  about  half  past  9  or  10  o'clock. 
The  pen  was  in  her  hand  when  she  signed. 
As  to  whether  she  wrote  her  name — she  held 
the  pen.  She  tried  to  write  her  own  name, 
and  she  asked  Mrs.  Bush  to  guide  her  hand. 
She  said  to  Mrs.  Bush,  'Sign  for  me';  and 
Mrs.  Bush  guided  her  band,  and  she  wrote 
with  Mrs.  Bush  guiding  her  hand.  I  am 
sure  of  that,  absolutely.  The  name  here  is 
the  one  where  Mrs.  Bush  guided  her  hand 
for.  She  tried  to  write  her  name  herself. 
Sbe  don't  write  that  way  when  she  was 
writing.  Mrs.  Bush  did  not  write  her  name. 
She  held  her  hand.  Mrs-  Bush  guided  Mrs. 
Miller's  hand.  That  is  not  her  writing. 
I  have  seen  Mrs.  Miller's  writing.  I  have 
seen  her  name  signed  to  papers.  She  writes 
a  more  straight  hand  than  that.  Mrs.  Mil- 
ler said,  while  Dr.  Townshend  was  there, 
that  she  knew  it  was  her  will  when  It  was 
read  to  her.  It  was  read  to  her  in  the  pres- 
euce  of  Dr.  Townshend  and  of  all  who  were 
there.  When  it  was  read  to  ber,  she  said 
It  was  her  will.  Her  voice  was  not  very 
weak  at  that  time.  You  could  understand 
ber.  I  live  with  Mrs.  Bush.  Mrs.  Miller 
did  not  ask  me  to  sign  this  as  a  witness, 
and  she  did  not  tell  me  it  was  her  last  will, 
and  I  did  hear  her  to  say  it  was  her  will, 
though,  when  it  was  read  to  her.  When  her 
name  was  signed,  there  she  had  to  be  held 
up  in  bed.  Mrs.  Bush  held  her  up.  Mrs. 
Miller  did  not  talk  only  when  she  was  ask- 
ed something.  The  will  was  held  before  Mrs. 
Miller  so  she  could  sign  it,  and  it  was  rest- 
ing on  a  book,  I  believe.  I  did  not  tell  Mrs. 
Miller  that  I  was  signing  it  as  a  witness. 
She  saw  me.  I  believe  she  heard  Mr.  Roter- 
ing ask  me  to  sign  it.  Dr.  Townshend  signed 
it  first.  Mr.  Rotering  took  the  paper  out  of 
Dr.  Townshend's  hand,  and  asked  me  to 
sign  it  It  is  not  a  fact  that  as  Dr.  Towns- 
hend and  Dr.  McCarthy  came  in  the  door, 
Mrs.  Miller  was  being  held  up  in  the  bed, 
and  they  were  trying  to  get  her  name  signed 
to  it  at  that  moment." 

Harland  H.  Townshend  testified:  "I  am 
a  physician  and. surgeon.  I  was  one  of  the 
physicians  that  attended  Mary  Miller,  de- 
ceased, during  her  last  illness.  I  did  not  see 
the  will  made.  I  was  present  when  the  will 
was  signed,  and  I  walked  in  as  she  had  the 
pen  in  her  hand.  She  was  at  that  time,  I 
think,  perfectly  rational,  so  far  as  her  mind 
was  concerned.  I  signed  my  name  as  one 
of  the  subscribing  witnesses.  I  signed  it  at 
the  request  of  Nicholas  Rotering,  in  the 
presence  of  Mary  Miller  and  R.  S.  Diamond, 
the  other  subscribing  witness.  Mary  Miller 
died  at  the  hour  of  12 :25  a.  m.  the  next  day. 
She  made  her  will  approximately  about  9:30 
p.  m.  on  July  18,  1907.  I  did  not  know  her 
condition  prior  to  the  18th.  She  died  of  in- 
testinal obstruction,  but  the  direct  cause 


would  be  heart  failure  from  pressure  of  gas 
that  collected  in  the  bowels.  She  was  not 
in  misery  from  said  trouble.  I  first  called 
to  see  her  about  2  o'clock  and  remained  there 
30  or  85  minutes.  I  then  gave  her  hypoder- 
mically  a  heart  stimulant,  which  was  a  grain 
of  strychnine  and  no  other  medicine.  I 
probably  gave  her  two  more  Injections  dur- 
ing the  evening.  At  the  first  visit  her  con- 
dition was  serious,  but  I  did  not  consider 
her  in  immediate  danger  at  that  time.  My 
next  visit  was  just  before  6  o'clock.  I  then 
stayed  about  20  minutes.  At  that  time  she 
was  considerably  weaker,  and  her  bowels 
more  distended.  She  did  not  suffer  extreme- 
ly, was  breathing  short,  but  not  much  pain. 
The  depression  was  quite  marked  then.  I 
considered  her  dangerously  sick  at  that  time. 
Sbe  did  not  talk  a  great  deal.  I  did  not 
think  she  could  get  well,  but  she  was  not  In 
a  dying  condition  then,  but  she  might  die 
in  a  few  hours.  I  saw  her  again  about  7 
o'clock.  Her  condition  was  a  great  deal 
worse.  Her  heart  action  was  Irregular. 
She  did  not  talk  very  much.  Dr.  McCarthy 
and  I  went  down  about  9  o'clock.  At  that 
time  her  condition  was  beyond  help,  in  a  dy- 
ing condition.  I  was  there  15  or  20  min- 
utes. I  did  not  talk  much  with  her.  She 
would  answer  questions.  The  questions 
were  none  except  about  her  condition.  She 
was  asked  if  we  should  not  telegraph  for 
her  daughter,  and  she  said  no.  Mrs.  Bush 
gave  me  her  daughter's  address.  Mrs.  Mil- 
ler's voice  was  weak.  At  that  time  Mr. 
Rotering,  Mrs.  Bush,  Dr.  McCarthy,  and  two 
or  three  others  were  present.  I  did  not  hear 
Mrs.  Miller  say  anything  about  making  a 
will.  She  did  not  tell  me  she  had  made  a 
will.  She  did  not  ask  me  to  sign  as  a  wit- 
ness. She  did  not  write  her  name.  Some 
one  else  was  helping  her  to  sign  her  name.  I 
do  not  remember  who  it  was.  She  held  a 
pen.  I  did  not  see  the  name  written  by  any- 
body. I  was  looking  directly  on  the  paper; 
no.  As  I  entered  the  room,  the  name  of 
Mary  Miller  was  signed  to  the  will.  I  do  not 
know  who  signed  it  She  had  the  pen  in  her 
hand.  I  know  this  because  I  was  able  to 
see  that  she  was  signing  a  document  while 
she  was  being  supported  by  one  or  two  per- 
sons, and  some  one  was  standing  by  her  side, 
steadying  her  hand,  and  her  hand  was  in 
contact  with  the  paper  and  in  the  act  of 
writing.  She  was  marking  the  paper  with 
a  pen.  She  did  not  say  anything  about  it 
to  me,  and  I  do  not  remember  if  she  said 
anything  to  anybody  about  it  She  was  in 
a  dying  condition.  I  was  requested  by  Mr. 
Rotering,  or  possibly  others,  to  sign  the  will. 
I  do  not  remember  if  I  saw  Mr.  Diamond 
sign  his  name  on  the  will,  and  I  do  not  re- 
member if  anybody  requested  him  to  sign 
as  a  witness,  and  I  do  not  remember  what 
Mr.  Rotering  said  to  me,  and  I  did  not  see 
the  will  written.  Dr.  McCarthy  was  with 
me  all  the  time  I  was  there.    I  think  she 
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was  conscious,  and  in  my  judgment  she 
was  conscious  enough  to  know  what  was 
taking  place  there  in  the  way  of  making  a 
will.  I  think  so  because  they  are  generally 
conscious  up  to  the  last  minute.  I  base  my 
judgment  on  this  and  on  my  own  judgment, 
and  from  the  fact  that  she  answered  ques- 
tions perfectly;  but  I  do  not  remember  the 
questions  asked  her  at  that  time,  if  they 
related  to  her  condition  and  how  she  felt, 
and  I  do  not  know  if  there  were  no  questions 
of  business  asked  her  at  that  time.  I  think 
Mrs.  Miller,  at  the  time  she  signed  the  in- 
strument as  her  will  and  at  the  time  I  sign- 
ed as  a  witness,  was  fully  competent  to  ex- 
ecute papers  of  such  Importance  as  deeds  or 
wills  or  to  transact  important  business.  She 
was  perfectly  conscious.  Of  course,  any  per- 
son who  is  sick  Is  not  in  condition  for  busi- 
ness, but  may  have  understood  perfectly  that 
transaction.  In  my  opinion  she  was  ration- 
al, and  knew  what  she  was  doing." 

Thomas  F.  Bush  testified :  "I  am  a  son 
of  Mrs.  Bush.  '  I  was  present  when  this 
will  was  made,  and  I  had  a  conversation 
with  the  deceased  In  regard  to  getting  a  law- 
yer for  her.  She  asked  me  if  I  would  go 
up  and  get  Mr.  Roterlng  for  her,  and  I  went 
and  got  him,  and  he  drew  up  the  will  for 
her.  I  heard  Mr.  Roterlng  telling  the  wit- 
nesses here  to  sign  their  names  to  the  will. 
He  asked  Dr.  Townshend  if  he  would  sign 
the  will.  I  remember  that.  I  heard  Mr. 
Roterlng  ask  Mr.  Diamond  to  sign  the  will. 
I  did  not  hear  any  conversation  between  Mr. 
Roterlng  and  Mrs.  Miller." 

N.  A.  Roterlng,  an  attorney  at  law,  testi- 
fied: "The  instrument  you  hand  me  is  the 
will  I  drew  up  for  Mrs.  Miller  on  the  18th 
day  of  July,  1907.  I  made  out  the  will  at 
the  request  of  Mrs.  Miller,  and  the  signa- 
tures In  the  will  are  genuine.  I  requested 
the  witnesses  to  sign  for  Mrs.  Miller.  I 
was  instructed  by  Mrs.  Miller  to  draw  up  the 
will  as  I  drew  It  up,  and  I  drew  it  up  ac- 
cording to  her  wishes.  I  did  not  see  Mrs. 
Miller  when  I  drew  up  the  will.  I  had  seen 
her  in  the  morning.  She  asked  me  to  look 
up  some  property  for  her  on  Copper  or 
Quartz  street  that  was  in  litigation,  and 
also  as  to  whether  or  not  she  had  a  damage 
case  for  being  run  over  by  a  horse  and  bug- 
gy. That  was  in  the  morning  when  I  saw 
her,  and  she  stated  at  that  time  that  later 
on  she  would  send  for  me  to  draw  up'  a  will 
for  her.  She  said  that  Mrs.  Bush  was  to  re- 
ceive $250,  stating  that  it  was  for  taking 
care  of  her  after  she  had  been  run  over. 
She  told  me  that  in  the  morning,  and,  when 
I  asked  her  who  was  to  be  the  executor,  she 
said  Mrs.  Bush  was  to  handle  the  property, 
and  she  said  that  MIbs  Miller  had  all  she 
could  do  to  attend  to  the  mine  that  was  In 
litigation  in  Mexico.  She  said  that  she 
would  send  for  me  later  on  to  draw  up  the 
will.  I  'drew  the  will  up  at  the  house.  I 
bad  a  talk  with  her  at  the  bedside.  I  told 
her  I  was  there  with  the  will,  and  I  then 


read  it  over  to  her  and  she  said  that  was  all 
right,  and  then  it  was  signed.  I  asked  her 
whether  or  not  she  wished  to  sign  it,  and 
we  gave  her  a  pen,  and  she  was  weak  and 
she  could  not  sign  it,  and  then  she  motioned 
for  some  one  to  assist  her  In  writing  her 
name,  she  holding  the  pen  in  her  hand,  and 
she  said  that  that  was  her  will;  and  I  ask- 
ed her  whether  or  not  it  was  to  be  witnessed, 
and  she  said,  'Yes,'  and  then  I  requested  Dr. 
Townshend  and  Mr.  Diamond  to  sign  as  wit- 
nesses. She  talked  in  a  low  voice,  but  it 
was  loud  enough  to  hear.  I  understood 
her,  and  there  were  some  standing  as  close 
to  her  as  I  was.  When  the  signature  was 
attached,  she  said  that  was  her  will.  I  did 
not  see  Dr.  McCarthy  there  then.  I  stepped 
out  of  the  room  after  the  will  was  signed. 
I  said  to  the  witnesses  that  that  was  the 
will,  and  I  asked  Dr.  Townshend  if  he  would 
sign  as  a  subscribing  witness,  and  he  said 
'Yes.'  That  happened  Immediately  after 
Mrs.  Miller  signed  the  will,  at  the  bedside. 
Physically  Mrs.  Miller  was  weak,  but  she 
knew  what  business  she  transacted.  She 
was  conscious  and  understood  what  was 
said.  The  pen  was  in  Mrs.  Miller's  hand 
when  the  name  'Mary  Miller'  was  signed 
on  that  will,  and  Mrs.  Miller's  hand  was 
guided  by  Mrs.  Bush.  If  I  remember  correct- 
ly, I  handed  the  pen  to  Mrs.  Miller.  She 
took  It  from  me,  and  held  it  in  her  hand, 
but,  when  she  undertook  to  write,  her  hand 
was  weak.   Mrs.  Miller  made  those  marks." 

Dr.  P.  H.  McCarthy  testified  for  contest- 
ant: "I  went  Into  Mrs.  Miller's  room  with 
Dr.  Townshend.  When  we  went  In  there,  we 
found  a  lady  perhaps  45  or  50  years  old,  and 
she  showed  that  she  had  been  sick  for  quite 
a  while,  and  found  the  pulse  about  perhaps 
140  or  150,  and  her  heart  was  beating  very 
feebly.  We  found  her  badly  distended.  In 
fact,  the  abdomen  was  distended  about  three 
times  the  normal  size.  We  decided  that  she 
was  too  low  for  any  surgical  operation,  as 
she  was  in  a  dying  condition  then,  and  she 
died  about  an  hour  afterwards.  I  do  not 
think  she  was  able  to  talk  at  that  time.  I 
talked  to  her — that  is,  I  hollered  in  her  ear— 
and -asked  her  if  she  wanted  to  send  for  her 
daughter  as  she  was  not  going  to  live  very 
long,  and  she  shook  her  head.  I  did  not 
hear  her  speak  while  I  was  there,  and  I  do 
not  think  she  was  in  condition  that  she  could 
speak.  I  could  not  hear  any  sound.  As  to 
whether  she  was  in  condition  so  that  she 
could  understand  what  was  going  on  there, 
as  for  that,  she  might  have  been  able  to  un- 
derstand, but  she  showed  us  in  no  way  that 
she  was,  although  she  might  have  been. 
They  often  retain  their  mental  faculties  risht 
up  to  death.  I  do  not  think  she  could  under- 
stand clearly.  I  do  not  think  she  could  un- 
derstand clearly  enough  to  be  able  to  trans- 
act much  business  at  that  time.  I  saw  her 
name  signed  to  the  will.  If  I  remember, 
there  was  a  pen  put  in  Mrs.  Miller's  hand,  in 
the  fingers  like  that,  and  the  fingers  held 
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there,  and  a  lady  took  hold  of  the  hand  and 
just  wrote  the  name.  She  just  did  that  I 
did  not  hear  her  say  anything  when  the  pen 
was  put  In  her  hand.  I  think  they  told  her 
what  It  was,  but,  If  she  made  any  nod  to  In- 
dicate what  was  being  done,  I  did  not  see  It 
She  was  lying  In  the  bed  when  I  first  went 
in  the  room,  and  she  was  still  lying  In  bed 
when  this  woman  took  her  hand  and  made 
the  writing.  I  do  not  think  she  was  able  to 
raise  her  hand  to  take  the  pen.  She  might 
have,  but  not  very  much.  I  do  not  remember 
whether  her  name  was  signed  before  Dr. 
Townshend  and  Mr.  Diamond  signed  as  wit- 
nesses. I  just  saw  Dr.  Townshend  sign  the 
will.  I  saw  Mrs.  Miller  when  they  signed 
her  name,  and  then  I  saw  Dr.  Townshend. 
I  did  not  see  Mr.  Diamond  sign.  I  stepped 
on  Dr.  Townshend's  toe  when  he  was  signing 
the  will.  I  did  not  want  him  to  sign  the  will 
because  I  did  not  honestly  think  she  was 
capable  of  making  a  will,  and  perhaps  I 
thought  maybe  her  daughter  should  be  the 
one  to  have  the  will;  that  might  have  had 
something  to  do  with  it  In  my  opinion  I 
don't  think  she  was  capable  of  transacting 
such  a  business  at  the  time  that  we  saw  her. 
I  have  had  considerable  observation  of  peo- 
ple just  before  death,  and  I  considered  her 
dying  at  the  time  I  went  there.  I  did  not 
hear  her  talk.  She  might  have  been  able  to, 
but  I  did  not  hear.  She  nodded  to  me.  I 
think  Dr.  Townshend  asked  her  some  ques- 
tions, but  I  don't  remember  what  he  asked 
her.  She  might  have  been  able  to  whisper; 
but,  if  she  was,  it  was  very  low.  I  think  if 
she  talked  that  night  you  would  have  to  get 
pretty  close  to  the  lips  to  understand  her,  and 
in  talking  to  her  you  would  have  to  get  close 
to  her  to  have  her  understand.  Their  senses 
are  becoming  dull,  and  it  takes  quite  a  shout 
to  arouse  them  in  that  condition.  During 
most  of  the  time  that  I  was  In  there  I  should 
judge  I  was  within  three  or  three  and  a  half 
feet  of  the  bed,  right  where  I  could  see  what 
was  going  on.  She  looked  around  and  the 
pupils  of  her  eyes  were  slightly  contracted. 
She  looked  kind  of  dazed.  She  looked  in- 
telligent. I  do  not  think  she  was  perfectly 
conscious  of  the  Idea  of  sending  for  her 
daughter.  I  do  not  think  she  understood  suffi- 
ciently what  I  meant.  I  decided  that  her 
faculties  were  pretty  well  impaired,  and  that 
I  would  not  pay  much  attention  to  what  she 
did  or  said.  I  afterwards  told  Dr.  Town- 
shend that  he  should  not  have  signed  the  will, 
that  he  was  foolish  to  sign  the  will.  I  did 
not  think  it  was  my  business  to  object  to 
somebody  else  signing  the  will,  but  I  thought 
I  would  not  like  to  have  Townshend  sign  It 
At  that  time,  perhaps,  she  had  some  of  her 
faculties,  but  I  thought  they  were  impaired. 
She  might  have  been  able  to  transact  some 
business  for  all  I  know,  but  I  don't  think  she 
was  able  to  transact  enormous  business  of 
any  kind.  I  will  let  it  go  at  that.  I  can- 
not say  that  she  was  not  able  to  transact 


any  business.  My  opinion  is  that  she  could 
not  transact  business  very  well." 

A  witness  by  the  name  of  Peck  testified 
that  he  was  present  when  the  will  was  sign- 
ed; that  he  asked  Mrs.  Miller  how  she  was, 
and  she  said  she  was  pretty  sick;  that  he 
could  hear  her,  and  did  not  have  to  stoop 
close  down  to  get  her  to  understand;  that 
she  said  something  about  a  will  while  he 
was  In  the  room;  that  Mr.  Roterlng  was 
writing  at  the  table  before  the  doctors  came 
In,  and,  after  their  arrival,  Mr.  Roterlng  told 
Mrs.  Miller  the  will  was  ready;  that  Mrs. 
Miller  asked  Mrs.  Bush  to  sign;  that  Mr. 
Roterlng  did  not  read  the  will  over  to  Mrs. 
Miller  while  witness  was  there;  and  that 
witness  did  not  hear  it  read. 

The  contestant  testified  that  the  property 
originally  belonged  to  her,  and  that  she 
transferred  It  to  her  mother  when  she  went 
to  Mexico.  Other  witnesses,  however,  gave 
testimony  that  would  seem  to  indicate  that 
the  deceased  treated  the  property  as  her  own 
and  referred  to  it  as  "my  property";  and 
one  witness  testified:  "She  [deceased]  also 
said  that  through  work  and  saving  they  had 
accumulated  sufficient  to  last  the  both  of 
them.  Her  money  was  hard  earned,  honest- 
ly got  and  every  dollar  that  she  had  In  the 
world  went  to  her  daughter." 

Mrs.  Provenclal  testified  that  she  knew 
Mrs.  Miller  for  about  a  year  and  a  half  be- 
fore her  death  and  heard  her  speak  of  Mrs. 
Bush's  kindness  to  her  the  morning  before 
she  died ;  that  witness  was  present  when  she 
died,  and  also  when  the  wljl  was  made ;  that 
she  asked  for  food  several  hours  after  the 
will  was  made ;  that  deceased  told  her  that 
If  she  died,  she  "did  not  want  her  daughter 
to  look  at-  her  dead  face" ;  that  witness  was 
present  when  Mr.  Roterlng  came  In  with  the 
papers ;  that  she  was  there  all  the  time  Mr. 
Roterlng  was  there,  and  she  did  not  see  him 
write  out  the  will,  although  she  was  in  the 
room;  that  she  was  busy  with  Mrs.  Miller; 
that,  If  a  question  were  asked  of  Mrs.  Miller, 
she  would  answer  It ;  that  she  answered  the 
questions  of  the  doctors;  that  Dr.  Town- 
shend wanted  to  send  for  her  daughter ;  that 
she  said  the  paper  was  her  will  in  the  pres- 
ence of  Dr.  Townshend  and t Dr.  McCarthy; 
that  witness  did  not  hear  her  ask  Dr.  Town- 
shend and  Mr.  Diamond  to  sign  as  witnesses ; 
that  after  the  will  was  read  to  deceased  she 
said  it  was  her  will;  that  this  was  before 
the  doctors  came  in;  and  that  nothing  was 
said  about  the  will  by  anybody  while  the 
doctors  were  there. 

The  contestee  testified  that  the  deceased 
spoke  to  her  several  times  between  6  and  11 
o'clock  of  the  night  she  died ;  that  she  spoke 
after  the  doctors  were  there;  that  she  only 
answered  questions  during  the  time  the  doc- 
tors were  there;  that  Dr.  McCarthy  asked 
her  how  she  felt  and  If  he  should  send  for 
her  daughter,  and  she  said,  "No."  Witness 
then  continued:    "I  helped  Mrs.  Miller  to 
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write  her  name  on  the  will.  She  asked  me  to. 
Somebody  was  holding  it  on  a  book,  bat  I 
don't  remember  who.  I  did  not  have  hold  of 
it  at  all.  I  simply  stood  beside  her  and  put 
my  arm  around  her,  and  took  hold  of  her 
hand  from  that  side,  and  I  made  the  move- 
ment of  the  hand  to  make  the  letters,  and 
made  the  letters  just  as  I  make  letters.  The 
last  part  of  It  she  made  herself.  The  first 
part  I  helped  her  make.  That  Is  the  way  I 
make  an  'M'  She  does  not  make  them  that 
way;  she  makes  them  upwards,  and  this  is 
commenced  at  the  top,  as  I  make  them.  She 
wrote  the  most  of  that.  I  kind  of  guided  her 
hand.  I  guided  her  hand  all  the  way  through. 
She  asked  me  to,  after  the  doctors  came  in. 
She  asked  me  to  sign  that  for  her,  but  I 
don't  know  whether  the  doctors  were  In  the 
room.  She  looked  up,  and  said:  'You  sign 
that  paper.'  I  was  in  the  act  of  signing 
the  will  as  the  doctors  came  In,  but  I  did  not 
have  it  finished  when  they  came  in.  I  don't 
remember  of  hearing  her  say  anything  about 
Dr.  Townsbend  signing  this  will  as  a  witness. 
I  don't  know  whether  she  told  Dr.  Town- 
shend  that  this  was  her  will.  She  said  that 
this  was  her  will,  but  I  don't  remember 
whether  the  doctor  was  in  there  or  not.  She 
said  it  was  her  will  around  the  time  she 
signed  It.  She  said  it  to  Mr.  Rotering,  her 
attorney.  I  did  not  see  the  will  written.  I 
was  in  the  room  where  Mrs.  Miller  was  all 
evening.  I  don't  think  the  will  was  written 
there  in  the  room.  I  did  not  see  Mr.  Roter- 
ing writing  the  will  there  by  the  side  of  the 
bed.  I  did  not  hear  her  request  anybody  to 
sign  the  will,  but  I  heard  her  say  it  was  her 
will." 

Several  witnesses  testified  that  Mrs.  Miller 
had  a  great  affection  for  her  daughter.  A 
nonexpert  witness  testified  that  in  the  month 
of  June,  1907,  Mrs.  Miller  "was  very  weak- 
minded  and  very  forgetful";  and  another 
testified  that  "be  did  not  consider  her  in  a 
condition  to  transact  any  business  or  to  be 
held  responsible  for  anything  she  did;  that 
she  was  feeble-minded,  and  that  her  actions 
showed  that  there  was  something  wrong 
with  her."  On  the  other  hand,  other  wit- 
nesses testified  that  they  saw  Mrs.  Miller 
about  a  week  prior  to  ber  death,  and  that 
she  was  perfectly  sane ;  that  she  was  "men- 
tioning leases  and  wills  and  one  thing  and 
another,  and  would  make  a  will  in  favor  of 
Mrs.  Bush,  who  was  the  best  friend  she  had 
in  the  world." 

The  foregoing  is  substantially  all  of  the 
testimony  bearing  upon  the  physical  and 
mental  condition  of  the  deceased. 

It  will  be  unnecessary  to  notice  assign- 
ments of  error  based  upon  the  court's  rulings 
at  the  hearing  against  the  appellant,  because 
we  are  of  opinion  that  the  learned  district 
judge  erred  in  denying  the  appellant's  peti- 
tion for  the  probate  of  the  so-called  "Bush" 
will.  Section  4726,  Rev.  Codes  1907,  reads 
as  follows: 

"Every  will,  other  than  a  nuncupative  will, 


must  be  in  writing;  and  every  will,  other 
than  a  holographic  will,  and  a  nuncupative 
will,  must  be  executed  and  attested  as  fol- 
lows: 

"(1)  It  must  be  subscribed  at  the  end  there- 
of by  the  testator  himself,  or  some  person  in 
his  presence  and  by  his  direction  must  sub- 
scribe his  name  thereto. 

"(2)  The  subscription  must  be  made  in  the 
presence  of  the  attesting  witnesses,  or  be 
acknowledged  by  the  testator  to  them,  to 
have  been  made  by  him  or  by  his  authority. 

"(3)  The  testator  must,  at  the  time  of  sub- 
scribing or  acknowledging  the  same,  declare 
to  the  attesting  witnesses  that  the  instru- 
ment is  his  will;  and, 

"(4)  There  must  be  two  attesting  witnesses, 
each  of  whom  must  sign  his  name  as  a  wit- 
ness, at  the  end  of  the  will,  at  the  testator's 
request,  and  in  his  presence." 

The  first  question  presented  is  whether  the 
deceased  was  competent  to  make  a  will.  It 
appears  that  she  had  been  injured  in  some 
way,  and  was  suffering  from  an  obstruction  of 
the  bowels.  She  died  about  three  hours  after 
the  will  was  made.  No  testimony  was  of- 
fered to  the  effect  that  she  was  afflicted  with 
any  Impairment  of  her  mental  faculties  oth- 
er than  what  would  result  from  the  near  ap- 
proach of  death,  except  that  of  the  witnesses 
who  swore  that  in  June  she  was  weak-minded 
and  forgetful,  and  her  actions  "showed  that 
there  was  something  wrong  with  her."  The 
court  below  appears  to  have  attached  not 
much  importance  to  this  evidence,  as  it  was 
the  opinion  of  the  judge  that  her  condition 
was  due  to  the  fact  that  she  was  "on  the 
verge  of  dissolution  and  in  a  semiconscious 
state,  with  all  her  faculties  dulled  and  dor- 
mant by  the  near  approach  of  death."  But 
we  do  not  think  that  this  conclusion  has  any 
substantial  testimony  to  support  it.  It  ap- 
pears from  the  testimony  of  Mr.  Rotering, 
who  Is  a  member  of  the  bar  of  this  court  in 
good  standing,  that  on  the  morning  of  July 
18th  Mrs.  Miller  asked  him  to  look  up  some 
property  for  her,  and  also  to  determine 
whether  she  had  a  cause  of  action  for  in- 
juries she  had  received.  She  also  said  it  was 
her  purpose  to  execute  a  will,  that  she  want* 
ed  to  leave  Mrs.  Bush  $250  as  a  reward  for 
caring  for  her  after  her  Injury,  and  wanted 
Mrs.  Bush  to  administer  her  estate,  stating 
as  a  reason  for  not  nominating  her  daughter 
that  the  latter  had  all  she  could  do  to  at- 
tend to  some  mining  litigation  in  Mexico. 
With  the  exception  of  the  $250,  all  of  the  bal- 
ance of  the  comparatively  large  estate  was  to 
go  to  the  daughter.  It  seems  to  us  that  these 
ideas,  expressed  as  they  were  to  Mr.  Roter- 
ing at  a  time  when  she  had  in  mind  the  ne- 
cessity of  making  a  will,  evinced  not  only  a 
sound  and  disposing  mind,  but  embodied*  the 
very  highest  sentiments  of  gratitude  and  ma- 
ternal solicitude  as  well.  Let  us  suppose 
that  some  one  other  than  Miss  Miller  were 
trying  to  break  this  will.  Would  any  one  in- 
dulge the  idea  that  the  testatrix  did  not 
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make  the  most  natural  and  commendable  dis- 
position of  her  property?  No  court  would 
think  of  finding  that  this  will  did  not  in  fact 
express  her  wishes,  or  that  she  was  under 
duress  or  undue  Influence,  and  the  district 
court  of  Silver  Bow  county  did  not  so  find. 
The  court  was  of  opinion  that  she  was  so 
near  death  that  her  faculties  were  dulled  and 
impaired.  The  only  testimony  to  warrant 
such  opinion  is  that  of  Dr.  McCarthy.  He 
testified  that  he  did  not  think  she  could  un- 
derstand clearly  enough  to  transact  business, 
such  business,  enormous  business.  He  would 
not  say  that  she  was  unable  to  transact  any 
business.  He  did  not  want  Dr.  Townshend  to 
sign  the  will  as  a  witness.  Perhaps  the 
thought  that  her  daughter  should  admin- 
ister the  estate  had  something  to  do  with 
that.  At  any  rate,  he  made  no  protest 
against  the  witnesses  signing  the  will,  al- 
though he  knew  it  was  a  will,  and  was  of 
opinion  that  she  was  not  capable  of  making 
a  will.  On  the  other  hand,  we  have  the  tes- 
timony of  Dr.  Townshend,  the  attending  physi- 
cian, and  several  nonexpert  witnesses  as  to 
her  mental  condition,  and  they  narrate  facts 
and  circumstances  surrounding  the  transac- 
tion that  lead  to  the  irresistible  conclusion,  in 
our  judgment,  that  she  was  of  sane  and  dis- 
posing mind.  The  will  was  read  over  to  her. 
She  said  that  she  knew  what  it  was  and  di- 
rected that  it  should  be  executed. 

Let  us  next  Inquire  whether  the  statutory 
requirements  were  observed.  The  district 
court  found,  in  effect,  that  they  were,  if  she 
was  of  sound  and  disposing  mind.  We  will 
take  up  section  4726,  supra,  by  paragraphs. 

1.  A  will  must  be  subscribed  at  the  end 
thereof  by  the  testator  himself,  or  some  per- 
son In  his  presence  and  by  his  direction  must 
subscribe  his  name  thereto.  If  she  was  ca- 
pable of  making  a  will,  as  we  think  she  was, 
there  can  be  no  question  that  the  mandate  of 
this  paragraph  was  carried  out  Knowing 
what  she  was  signing,  she  held  the  pen  in 
her  band,  and  she  and  Mrs.  Bush  together 
signed  her  name  after  she  had  requested  Mrs. 
Bush  to  assist  her. 

2.  The  subscription  must  be  made  In  the 
presence  of  the  attesting  witnesses,  or  be  ac- 
knowledged by  the  testator  to  them,  to  have 
been  made  by  him  or  by  his  authority.  Dia- 
mond testified  that  he  saw  the  testatrix  sign 
the  will,  and  Townshend  said:  "I  was  present 
when  the  will  was  signed.  I  walked  in  as 
she  bad  the  pen  In  her  hand." 

3.  The  testator  must  at  the  time  of  sub- 
scribing or  acknowledging  the  same  declare 
to  the  attesting  witnesses  that  the  instrument 
Is  bis  will.  Having  found  that  the  testatrix 
was  of  disposing  mind,  there  is  no  difficulty, 
under  the  authorities,  in  going  one  step  fur- 
ther, and  determining  that  paragraph  3  was 
complied  with.  In  the  first  place,  we  have 
before  us  the  attestation  clause  of  the  will 
Itself,  wherein  It  is  recited:  "The  foregoing 
instmnjent,  consisting  of  two  pages  besides 
-uis,  was  at  the  date  hereof  by  the  said  Mary 


Miller  signed  and  published  as  and  declared 
to  be  her  last  will  and  testament  In  presence 
of  us,  who,  at  her  request  and  in  her  presence, 
and  in  the  presence  of  each  other,  have  sign- 
ed our  names  as  witnesses  thereto" — signed 
by  Townshend  and  Diamond.  In  30  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  588,  we  find, 
In  the  text,  this  statement:  "Publication 
may  be  established  by  the  testimony  of  one 
attesting  witness  In  opposition  to  the  other, 
the  presumption  being  in  its  favor;  and  the 
failure  of  the  witnesses  to  remember  whether 
publication  was  made  or  not  will  not  defeat 
the  will  when  the  attestation  clause  recites 
the  fact"  Cases  cited  to  support  the  text: 
Renisen  v.  Brinckerhoff,  26  Wend.  (N.  T.) 
325,  37  Am.  Dec.  251;  Orser  v.  Orser,  24  N. 
T.  51;  Trustees,  etc.,  v.  Calhoun,  25  N.  Y. 
422 ;  In  re  Will  of  Cottrell,  95  N.  Y.  320.  In 
the  case  of  Trustees,  etc.,  v.  Calhoun,  supra, 
the  court,  through  Mr.  Justice  Gould,  said: 
'Take,  then,  the  whole  transactions  of  the 
day,  and  consider  them  as  a  whole,  and  can 
there  be  any  doubt  that  Mr.  D.  [the  testator] 
Intended  that  Starr  [the  person  who  drew 
the  will]  was  to  see  that  the  will  was  duly 
executed,  and  that  whether  or  not  he  dis- 
tinctly heard  every  word  that  Starr  said  to 
the  other  witness,  he  knew  what  was  going 
on,  and  heard  enough  to  keep  himself  fully 
aware  of  what  Starr  was  doing  and  the  sub- 
stance of  what  he  was  saying.  *  *  *  The 
purpose  of  the  statute  is  to  make  sure  that 
the  testator  is  aware  that  he  is  making  a 
will,  and  that  he  be  not  imposed  on  and  pro- 
cured to  sign  a  will  when  he  supposes  it  to 
be  some  other  Instrument.  *  •  *  It  Is,  of 
course,  too  late  to  claim  that  the  facts  mak- 
ing due  execution  must  all,  or  any  of  them, 
be  established  by  the  concurring  testimony  of 
the  two  subscribing  witnesses.  Both  of  those 
witnesses  must  be  examined,  but  the  will  may 
be  established,  even  in  direct  opposition  to  the 
testimony  of  both  of  them."  This  last  propo- 
sition IS  referred  to  in  an  interesting  note 
to  the  case,  wherein  Is  set  forth  the  opinion 
of  Judge  Denlo  in  Tarrant  v.  Ware,  citing 
numerous  authorities  to  the  same  point.  In 
the  case  at  bar  the  witness  Diamond  testi- 
fied that  the  deceased  said  in  the  presence  of 
Townshend,  the  other  attesting  witness,  that 
she  knew  It  was  her  will.  This  witness  Is 
abundantly  corroborated.  Dr.  Townshend  tes- 
tified that  he  did  not  hear  her  say  anything 
about  making  a  will,  and  that  she  did  not 
ask  him  to  sign  as  a  witness.  His  memory, 
however,  is  at  variance  with  the  attestation 
clause  of  the  will.  It  is  not  essential  that  the 
testator  should  expressly  ask  the  subscribing 
witnesses  to  sign  or  expressly  declare  the 
Instrument  to  be  his  will.  All  the  attending 
facts  and  circumstances  should  be  considered 
In  order  to  determine  whether  the  statute 
has  been  substantially  complied  with  ao  as 
to  carry  out  the  intent  with  which  it  was 
adopted.  Our  conclusion  in  this  matter  is 
borne  out  by  the  following  authorities:  Rog- 
ers v.  Diamond,  13  Ark.  474 ;  Ames  v.  Ames, 


Digitized  by 


942 


97  PACIFIC 


REPORTER. 


(Mont 


40  Or.  495,  67  Pac.  737 ;  Deupree  v.  Deupree, 
45  Ga.  415;  Denny  v.  PInney,  60  Vt  524,  12 
Atl.  108;  Ludlow  v.  Ludlow,  36  N.  J.  Eq. 
597;  Grimm  Tlttman,  113  Mo.  56,  20  S.  W. 
664;  Ayres  v.  Ayres,  43  N.  J.  Eq.  565,  12 
Atl.  621 ;  l  Woerner  on  Administration,  8  40, 
p.  71 ;  In  the  Matter  of  Hunt's  Will,  110  N. 
Y.  278,  18  N.  E.  106.  Mr.  Schouler  In  his 
work  on  Wills,  §  326,  says  this :  "A  declara- 
tion before  the  witnesses  in  express  terms 
that  the  instrument  is  one's  last  will  best 
satisfies  the  statute;  but  less  than  this  is 
considered  acceptable,  provided  that  in  some 
way  the  testator  makes  this  fact  known  by 
acts  or  conduct,  or,  better  still,  by  words. 
Aud,  bearing  in  mind  that  the  main  object 
of  such  legislation  Is  to  repel  fraud  and  es- 
tablish a  bona  fide  testament,  we  may  as- 
sume that  a  substantial  rather  than  a  literal 
compliance  with  the  statute  formalities  1b 
sufficient"  See,  also,  30  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  589.  In  the  case  we  are 
considering  both  witnesses  actually  knew 
that  they  were  attesting  the  execution  of  a 
will,  and  Dr.  McCarthy  also  knew  It 

4.  There  must  be  two  attesting  witnesses, 
each  of  whom  must  sign  his  name  as  a  wit- 
ness, at  the  end  of  the  will,  at  the  testator's 
request  and  In  his  presence.  "The  request 
to  the  witnesses  to  sign  may  be  by  words  or 
signs.  No  particular  form  of  request  Is 
necessary,  and  It  may  be  Implied  from  acts. 
Anything  which  conveys  to  the  witnesses  the 
Idea  that  they  are  desired  to  be  witnesses  is 
a  good  request  Even  a  knowing  acquiescence 
may  be  equivalent  to  an  actual  request  in 
words.  Thus  the  testator  need  not  make  the 
request  himself,  but  it  may  be  made  by  the 
draftsman,  professional  adviser,  or  other  per- 
son present,  provided  the  testator's  intelli- 
gent acquiescence  distinctly  appears."  30 
Am.  &  Eng.  Ency.  of  Law,  p.  596,  par.  11. 
We  are  of  opinion  that  the  statutory  require- 
ments were  substantially  compiled  with  in 
tbe  execution  of  the  "Bush"  will,  find  that 
It  should  have  been  admitted  to  probate. 

The  judgment  of  the  district  court  of  Silver 
Bow  county  and  the  order  denying  a  new 
trial  are  reversed,  and  tbe  cause  is  remanded, 
with  Instructions  to  dismiss  the  contest  and 
grant  the  prayer  of  the  contestee  for  admis- 
sion of  the  will  of  July  18,  1907,  to  probate. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  and  HOLLOWAY,  J„ 
concur. 


MITCHELL  v.  HENDERSON. 

(Supreme  Court  of  Montana.    Nov.  5,  1908.) 

1.  Landlobd  and  Tenant  ((  231*)— Leases- 
Evidence. 

Evidence,  together  with  the  pleadings  alleg- 
ing and  admitting  a  lease  at  a  specified  sum 
as  rent  per  month,  held  to  show  an  agreement 


for  the  payment  of  a  monthly  rent  but  not 
in  advance. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  S  231.*] 

2.  Tbial  (I  250*)— iNSTBUonoNS— Applica- 
tion to  Case. 

Where,  in  an  action  by  a  lessee,  the  com- 
plaint alleged  that  the  lessor  failed  to  repair 
the  premises  and  have  them  ready  for  the  oc- 
cupancy according  to  agreement  but  there  w« 
no  allegation  or  proof  that  the  premises  were 
not  fit  for  occupation  by  human  beings,  and 
the  lessee  showed  by  his  testimony  that  he  was 
in  defaalt  for  the  first  month's  rent  an  in- 
struction that  if  the  premises  were  not  fit  for 
the  occupation  of  human  beings  when  the  lease 
was  made,  or  the  lessor  agreed  to  make  repairs 
before  the  lessee  was  to  take  possession,  the 
time  for  which  rent  was  payable  commenced  at 
the  time  of  the  completion  of  the  repairs,  and 
not  before,  was  erroneous  because  of  the  ab- 
sence of  allegations  in  the  pleading  and  of  proof 
to  justify  it 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  »  250.*] 

8.  Frauds,  Statute  of  (|  152*)  —  Defense  — 

Availability. 

Where  the  making  of  a  contract  alleged  in 
a  complaint  is  put  in  issue  by  the  answer,  de- 
fendant may  avail  himself  of  the  statute  of 
frauds  without  pleading  it,  but  where  the  mak- 
ing of  the  contract  is  admitted  and  other  de- 
fenses are  relied  on  to  defeat  the  action,  the 
statute  Is  not  available,  unless  specially  pleaded. 

[Ed.  Npte.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent.  Dig.  U  363-366;  Dec,  Dig.  f 
152.*] 

4.  Appeal  and  Ebbob  (t  843*)— Review— Im- 
icatebial  Questions. 

Where  the  court  on  appeal  decided  that 
plaintiff  was  not  entitled  to  recover  on  the 
case  made  by  her  in  the  trial  court  the  question 
whether  the  court  erred  in  receiving  testimony 
as  to  damages  sustained  by  her  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3338 ;  Dec  Dig.  |  843.*] 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; W.  R.  C.  Stewart,  Judge. 

Action  by  C.  A.  Mitchell  against  S.  J.  V.  B. 
Henderson.  From  a  judgment  for  plaintiff, 
defendant  appeals.   Reversed  and  remanded. 

John  A.  Luce,  for  appellant 

SMITH,  J.  The  plaintiff  began  this  action 
in  the  district  court  of  Gallatin  county,  and 
alleged  in  her  complaint  as  follows:  "That 
the  defendant  Is  the  owner  in  fee  of  those 
certain  premises  known  as  No.  413  East  Cot- 
tonwood street,  In  the  city  of  Bozeman ;  that 
on  or  about  February  7,  1906,  the  defendant 
agreed  to  make  certain  repairs  to  said  prem- 
ises, and  to  have  the  same  completed  by 
March  1,  1906,  and  on  that  date  to  lease  said 
premises  to  plaintiff  at  a  rental  of  $7  per 
month ;  that  defendant  did  not  have  said 
premises  repaired  and  ready  for  the  occu- 
pancy of  the  plaintiff  according  to  their 
agreement  until  after  March  10,  1906;  that 
plaintiff,  relying  upon  her  agreement  with  de- 
fendant. Incurred  great  expense  in  preparing 
to  occupy  the  said  premises,  in  packing  her 
furniture,  loading  it  into  a  railroad  car  and 
unloading  It  therefrom,  in  hiring  assistants 
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to  pack  said  furniture,  in  loss  of  business  be- 
cause of  her  announced  Intention  to  move, 
and  In  loss  of  business  because  of  her  prep- 
aration to  move,  and  In  payment  of  extra 
rent,  to  the  damage  of  the  plaintiff  In  the 
sum  of  $106 ;  that  plaintiff  has  at  all  times 
been  willing  and  ready  to  carry  out  the 
terms  of  her  agreement  with  defendant  and 
has  tendered  performance  thereof ;  that,  aft- 
er plaintiff  had  made  all  preparations  to  oc- 
cupy the  said  premises  as  aforesaid,  the  de- 
fendant refused  and  now  refuses  to  carry  out 
the  terms  of  his  said  agreement  with  plain- 
tiff, and  by  reason  of  such  refusal  the  plain- 
tiff has  been  damaged  In  the  sum  of  $300." 
Judgment  was  demanded  for  $300  and  costs 
of  suit 

The  defendant  in  his  answer  admitted  that 
on  or  about  the  7th  day  of  February,  1906, 
he  agreed  to  make  certain  repairs  upon  said 
premises,  and  to  have  the  same  completed 
on  or  about  the  6th  day  of  March,  1906, 
and  then  alleged  that  he  agreed  to  lease  the 
premises  to  the  plaintiff  at  a  monthly  rental 
of  $7  per  month,  rent  to  commence  on  the 
1st  day  of  March,  1906,  and  to  be  paid  in  ad- 
vance from  month  to  month.  He  further  al- 
leged that  he  made  said  repairs  as  agreed, 
and  averred  that  plaintiff  about  the  1st  day 
of  April,  1906,  refused  to  carry  out  her  part 
of  said  agreement  or  to  pay  the  rent  as  stip- 
ulated from  the  1st  day  of  March,  1906, 
whereupon  he,  the  defendant,  notified  plain- 
tiff that  he  would  not  lease  said  premises  to 
her,  and  on  or  about  April  6,  1906,  he  leased 
the  same  to  another  tenant  Then  followed 
denials  of  plaintiff's  allegations  relating  to 
the  damage  sustained  by  her. 

Plaintiff  for  reply  denied  that  she  ever 
agreed  to  pay  rent  in  advance,  or  that  she 
agreed  to  pay  rent  from  the  1st  day  of  March, 
1906,  and  averred  that  she  agreed  to  pay  rent 
from  the  time  defendant  had  the  promised 
repairs  made  and  completed,  and  that  such 
time  was  not  before  the  10th  day  of  March, 
1006.  The  plaintiff  testified,  among  other 
matters,  as  follows:  "I  made  an  agreement 
with  Mr.  Henderson  on  February  7,  1906,  by 
which  I  agreed  to  pay  him  the  rent  of  $7 
per  month  as  long  as  I  wanted  the  building 
from  the  1st  day  of  March,  If  he  would  put 
the  building  In  shape,  and  he  promised  to  do 
so.  He  wanted  to  know  how  long  I  wanted 
to  live  there,  and,  if  I  wanted  to  live  there 
only  a  month  or  two,  he  would  not  fix  it  up.  I 
told  him  I  would  take  it  for  at  least  a  year. 
The  real  agreement  between  us  was  that  I 
was  to  lease  this  house  for  at  least  a  year, 
and  he  would  not  fix  it  up  unless  I  would 
agree  to  that  because  he  could  rent  it  as  It 
was,  and  he  did  not  want  to  incur  any  ex- 
pense for  anybody  to  move  In  the  house  for 
a  month.  I  considered  it  a  lease  for  a  year, 
and  not  from  month  to  month."  Plaintiff's 
testimony  further  shows  that  she  began  to 
pack  up  and  get  ready  to  move  some  time 
during  the  month  of  March,  but  that  she 
was  unable  to  move  from  Belgrade,  In  Gal- 


latin county,  to  the  city  of  Bozeman  before 
April  8th,  for  the  reason  that  a  blizzard  pre- 
vailed In  that  section  of  the  country  for  two 
weeks  after  she  got  packed  up,  and  she  was 
unable  to  get  a  railway  car  for  her  goods  be- 
fore that  date.  She  paid  no  rent  until  April 
7th,  upon  which  date  she  sent  to  the  defend- 
ant the  sum  of  $10.50,  one-half  of  the  rent 
for  the  month  of  March  and  all  of  the  rent 
for  April.  This  money  was  returned,  for 
the  reason  that  at  that  time  the* defendant 
had  leased  the  premises  to  another  party. 
There  is  no  testimony  that  the  neglect  of  the 
defendant  to  make  the  repairs  had  anything 
to  do  with  plaintiff's  failure  to  move  or  the 
damages  she  claims  to  have  sustained.  She 
assigns  an  entirely  different  reason  for  not 
moving  In  March.  We  regret  that  we  have 
not  had  the  assistance  of  any  brief  or  oral 
argument  on  the  part  of  the  respondent.  In 
behalf  of  the  appellant,  it  is  contended  that 
there  is  a  fatal  variance  between  the  allega- 
tions of  the  complaint  and  the  proof,  in  that 
the  complaint  sets  forth  an  agreement  to  give 
a  lease,  and  the  proof  shows  that  an  actual 
lease  was  made.  We  do  not  regard  this 
point  as  material  In  view  of  the  conclusion 
we  reach  upon  other  points  In  the  case. 
We  are  inclined  to  the  opinion,  however, 
that,  reading  the  complaint  In  the  light 
of  the  circumstances  surrounding  the  trans- 
action as  disclosed  by  the  testimony,  the 
agreement  constituted  a  lease  for  one  year 
from  March  1,  1906,  rent  payable  at  the 
end  of  each  month.  We  are  satisfied  from 
plaintiff's  testimony  and  an  inspection  of 
the  pleadings  that  the  understanding  be- 
tween the  parties  was  that  the  rent  should 
be  payable  monthly,  but  not  In  advance.  At 
the  conclusion  of  plaintiff's  testimony  the 
defendant  moved  to  strike  out  the  whole  of 
the  same,  for  the  reason,  among  others ;  "that 
the  agreement  as  testified  to  by  the  plaintiff 
was  an  agreement  for  a  lease  of  real  estate 
for  more  than  the  space  of  one  year,  and  that 
the  said  agreement  nor  any  memorandum 
thereof  was  ever  made  or  entered  into  In 
writing,  or  signed  by  the  parties  thereto,  or 
either  of  them,  or  their  agent  therefor  legal- 
ly authorized,  and  that  the  said  contract  Is 
therefore  void  and  unenforceable."  The  court 
overruled  this  motion.  At  the  conclusion  of 
ail  the  testimony  for  the  plaintiff  the  defend- 
ant interposed  a  motion  for  a  nonsuit  setting 
forth  as  reasons  why  the  same  should  be 
granted,  among  others,  the  one  Just  quoted, 
and  also  "that  the  testimony  of  the  plaintiff 
shows  that  she  herself  was  In  default  in  the 
payment  of  the  rent  as  stipulated  at  the  time 
the  alleged  damages  are  alleged  to  have  ac- 
crued."   This  motion  was  also  overruled. 

We  will  first  consider  the  second  point  of 
the  motion  for  a  nonsuit.  The  court  gave 
the  Jury  the  following  instruction :  "The 
court  Instructs  the  jury  that  the  lessor  of  a 
building  intended  for  the  occupation  of  hu- 
man beings  must,  in  the  absence  of  an  agree- 
ment to  the  contrary,  put  it  in  condition  for 
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such  occupation ;  and,  If  the  lessor  agrees  to 
repair  before  the  commencement  of  the  term, 
the  making  of  such  repairs  Is  a  condition 
precedent  to  the  payment  of  rent,  and  If  you 
believe  from  the  evidence  In  this  case  that 
the  premises  testified  about  were  not  In  con- 
dition for  the  occupation  of  human  beings, 
at  the  time  the  lease  was  made,  or  that  the 
defendant  agreed  to  make  repairs  to  said 
building  before  the  plaintiff  was  to  take 
possession,  then  the  time  for  which  rent  was 
payable  commenced  at  the  time  of  the  com- 
pletion of  said  repairs,  and  not  before,  in  the 
absence  of  an  agreement  to  the  contrary." 
Section  5226,  Rev.  Codes  1907  (Civ.  Code 
1895,  S  2620),  reads  as  follows:  "The  lessor 
of  a  building  Intended  for  the  occupation  of 
human  beings  must,  in  the  absence  of  an 
agreement  to  the  contrary,  put  it  into  condi- 
tion fit  for  such  occupation,  and  repair  all 
subsequent  dilapidations  thereof,  which  ren- 
der it  untenantable,  except  such  as  are  men- 
tioned In  section  5219."  Section  5219  (Civil 
Code  1895,  §  2604)  declares  that  "the  hirer 
of  a  thing  must  repair  all  deteriorations  or 
injuries  thereto  occasioned  by  his  ordinary 
negligence."  The  reason  for  giving  the  above 
instruction  undoubtedly  was  to  furnish  the 
Jury  with  a  rule  of  law  which  might  be  ap- 
plied by  them  in  such  a  way  as  to  excuse  the 
plaintiff  from  paying  the  rent  for  the  month 
of  March.  The  error  in  giving  the  instruc- 
tion lies  In  the  fact  that  It  Is  Inapplicable 
to  this  case,  for  the  reason  that  there  is  no 
allegation  In  the  complaint  to  the  effect  that 
the  premises  were  not  In  a  condition  fit  for 
occupation  by  human  beings,  and  plaintiff 
nowhere  makes  that  excuse  in  her  testi- 
mony. The  allegation  of  the  complaint  is 
that  "the  defendant  failed  to  have  said 
premises  repaired  and  ready  for  the  occu- 
pancy of  the  plaintiff,  according  to  their 
agreement,  until  after  March  10,  1906."  So 
that  In  our  judgment,  In  the  light  of  plain- 
tiffs own  testimony,  she  was  In  default  In 
not  paying  the  March  rent,  and  the  defend- 
ant had  the  right  to  treat  the  contract  as 
rescinded.  The  motion  for  a  nonsuit  should 
have  been  granted. 

Recurring,  however,  to  the  first  point  rais- 
ed in  the  motion  to  strike  out  the  testimony 
of  the  plaintiff,  and  also  in  the  motion  for 
a  nonsuit,  it  Is  the  settled  law  In  this  state 
that,  where  the  making  of  the  contract  al- 
leged in  the  complaint  is  put  in  Issue  by  the 
answer,  the  defendant  may  avail  himself  of 
the  statute  of  frauds  without  pleading  it 
But  a  different  rule  applies  when  the  mak- 
ing of  the  contract  is  admitted  and  other  de- 
fenses are  relied  upon  to  defeat  the  action. 
In  such  case  the  statute  is  not  available  un- 
less specially  pleaded.  Christiansen  v.  Al- 
drich,  30  Mont.  446,  453,  76  Pac.  1007.  There 
was  no  error  in  the  ruling  on  this  point.  It 
may  be  that  this  contract  as  shown  by  the 


proof  falls  within  the  first  paragraph  of 
section  6017,  Rev.  Codes  (Civ.  Code  1895. 
I  2185),  which  reads  as  follows:  "The  fol- 
lowing contracts  are  Invalid,  unless  the  same, 
or  some  note  or  memorandum  thereof,  be  in 
writing  and  subscribed  by  the  party  to  be 
charged,  or  his  agent:  (1)  An  agreement 
that  by  Its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof." 
Browne  on  the  Statute  of  Frauds,  I  282; 
Wood  on  the  Statute  of  Frauds,  8  269 ;  Corn- 
stock  v.  Ward,  22  111.  248;  Wilson  v.  Martin, 
1  Denlo  (N.  Y.)  602;  Crommerlln  v.  Thless, 
31  Ala.  412,  70  Am.  Dec.  499;  Herrln  v.  But- 
ters, 20  Me.  119;  Crawford  v.  Jones,  54  Ala. 
459;  Martin  v.  Blanchett,  77  Ala.  288;  At- 
wood  v.  Norton,  31  Ga.  507.  As  this  statute 
is  not  pleaded,  however,  it  Is  unnecessary  to 
decide  the  point  directly. 

Finally,  it  Is  urged  by  the  defendant  that 
It  was  error  in  the  court  to  receive  testi- 
mony as  to  the  damages  alleged  to  have  been 
sustained  by  the  plaintiff,  because  the  aver- 
ments of  the  complaint  are  Insufficient  to 
warrant  proof  of  special  damages.  Having 
decided  that  the  plaintiff  can  have  no  re- 
covery upon  the  case  made  by  her  In  the 
court  below,  It  becomes  unnecessary  to  dis- 
cuss this  question  of  pleading. 

The  result  of  the  trial  In  Gallatin  county 
was  that  the  plaintiff  had  a  verdict  for  $190, 
upon  which  judgment  was  entered,  and  the 
court  afterwards  refused  the  defendant  a 
new  trial.  For  the  reasons  hereinbefore 
stated,  the  order  and  judgment  must  be  re- 
versed and  a  new  trial  granted.  It  Is  so  or- 
dered. 

Reversed  and  remanded. 

BRANTLT,  a  J.,  and  HOLLOW  AY,  J, 
concur. 


NEARY  et  al.  t.  NORTHERN  PAC.  RY.  CO. 
et  al. 

(Supreme  Court  of  Montana.    Oct  24,  1908.) 

1.  Wobds  and  Phrases— "Under  Full  Con- 
trol." 

"Under  full  control,"  used  in  a  railroad 
company's  roles  requiring  trains  to  approach 
and  pass  through  yards  "under  full  control,"  as 
understood  by  railroad  men,  means  ready  to 
stop  at  any  moment. 

2.  Railroads  (f  278*)— Injuries  to  Persons 
on  Tracks— Freight  Conductor  Checking 
Cars  —  Actions  —  Contributory  Negu- 
oence. 

A  freight  conductor  of  experience,  who 
had  brought  his  train  in  and  out  of  a  railroad 
yard  at  least  50  times  in  eight  months,  and 
therefore  presumably  was  acquainted  with  the 
danger  to  be  encountered  there,  proceeded  to 
check  the  cars  in  his  train  while  it  was  stand- 
ing on  a  siding  adjoining  the  main  track,  on 
which  a  passenger  train  was  momentarily  ex- 
pected by  him  to  pass.  Several  switch  engines 
were  at  work,  tending  to  obscure  the  signals 
and  noise  of  the  passenger  train.  He  could  have 
checked  the  cars  as  well  after  the  arrival  of 
the  passenger  train  as  before,   but  without 
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waiting,  he  walked  along  the  main  track  in  the 
same  direction  as  the  passenger  train  was  to 
pass,  and  became  so  engrossed  as  to  be  appar- 
ently oblivious  to  his  surroundings.  Though 
the  track  behind  him  was  clear  for  a  long  dis- 
tance, he  did  not  turn  to  look,  nor  did  he  no- 
tice the  train's  whistle  as  it  approached,  though 
he  would  have  had  ample  time  to  step  from 
the  track  before  he  was  struck.  Held,  that  he 
was  as  a  matter  of  law  guilty  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  896;  Dec.  Dig.  8  278.*] 

3.  Railroads  (I  383*)— Injuries  to  Persons 
on  Tracks— Actions—  Contributobt  Neg- 
ligence—Duty to  Look  and  Listen. 

A  railway  track  known  to  be  constantly 
in  use  is  itself  a  warning  of  danger,  and  one  at- 
tempting to  cross  it  should  look  and  listen,  and 
failure  to  do  so  is  contributory  negligence  which 
will  preclude  a  recovery  for  a  resulting  injury, 
and  the  rule  applies  with  greater  reason  to 
one  traveling  along  the  track,  especially  if  be 
knows  that  a  train  is  momentarily  expected. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  If  1305-1808;  Dec.  Dig.  §  883.*] 

4.  Railroads  (I  278*)— Injuries  to  Persons 
on  Tracks— Duty  to  Look  and  Listen- 
Application  or  Rule  to  Employes. 

While  the  rule  is  not  strictly"  applicable  to 
railroad  employes  who  are  expected  to  be  on  the 
tracks  in  the  discharge  of  their  duties,  and  may 
rely  somewhat  upon  those  moving  trains  to  give 
signals  and  take  proper  precautions  to  prevent 
accidents,  it  is  applicable  with  more  or  less 
strictness  in  view  of  the  circumstances  of  the 
particular  case,  since  employes  cannot  rely  whol- 
ly upon  precautions  by  others,  bat  must  use 
due  care  to  avoid  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  805;  Dec.  Dig.  |  278.*] 

5.  Negligence  (|  83*)— Contbibutobt  Neg- 
ligence—Discovered Pebil. 

The  general  rule  that,  where  one  negligent- 
ly puts  himself  in  a  place  of  danger,  he  is  as,  a 
matter  of  law  precluded  from  recovery  for  re- 
sultant injuries  inflicted  by  another,  is  subject 
to  the  exception  that  where  the  other  has  dis- 
covered or  should  have  discovered  the  peril,  and 
that  the  imperiled  person  cannot  escape  or  does 
not  try  to  do  so,  he  must  use  reasonable  care 
to  avoid  injuring  the  person,  and  a  failure  to 
do  so  renders  him  liable,  notwithstanding  the 
injured  person's  negligence. 

TEd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f  115 ;  Dec.  Dig.  i  83.*] 

6.  Railroads  (f  278*)  —  Contbibutobt  Neg- 
ligence—Discovered Peril— Application 
of  Rule. 

The  rule  applies  not  only  to  technical  tres- 
passers upon  a  railway  track  in  the  way  of 
passing  trains,  but  to  employes  who  are  so 
absorbed  in  the  performance  of  their  duties  that 
they  do  not  observe  signals. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  |  278.*] 

7.  Railroads  (8  400*)— Injuries  to  Persons 
on  Tracks  —  Contributory  Negligence  — 
Discovered  Peril— Question  fob  Jury. 

Whether  an  engineer,  after  discovering  the 
peril  of  one  walking  on  the  track,  could,  by 
exercising  reasonable  care,  have  stopped  his 
train  and  prevented  the  person's  injury  held 
to  be  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SI  1374,  1375;  Dec.  Dig.  8  400.*] 

8.  Negligence  (8  125*)— Actions— Evidence 
—Custom. 

Where  the  act  resulting  in  an  injury  is  not 
negligence  per  se,  it  is  competent  to  show  that 


others  experienced  in  the  same  business,  under 
similar  circumstances,  pursued  the  same  course, 
but  such  evidence  is  inadmissible  where  the  in- 
jury has  no  connection  with  the  method  adopted. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  241 ;  Dec.  Dig.  |  125.*] 

9.  Railroads  (8  282*)— Injuries  to  Persons 
on  Tracks— Actions— Evidence— Contrib- 
utory Negligence. 

In  an  action  for  the  death  of  a  person  kill- 
ed while  engaged  in  checking  cars,  where  it 
appeared  that  the  injury  resulted  from  dece- 
dent's becoming  so  absorbed  in  his  duties  as  to 
be  oblivious  to  his  surroundings,  and  not  by 
reason  of  his  method  of  work,  evidence  that  the 
method  used  in  railroad  yards  generally  was 
the  same  as  that  pursued  by  decedent  was  not 
admissible,  since  it  did  not  tend  to  rebut  the 
presumption  of  decedent's  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  913;  Dec  Dig.  8  282.*] 

10.  Railroads  (|  282*)— Injuries  to  Persons 
on  Tracks— Actions— Evidence— Contrib- 
utory Negligence. 

In  an  action  for  the  death  of  a  railway 
employe1  while  checking  cars  in  a  customary 
manner,  evidence  to  show  that  the  company  had 
acquiesced  in  the  custom,  and  was  therefore  es- 
topped to  assert  decedent's  negligence  in  ob- 
serving it,  was  properly  excluded,  since,  if  the 
observance  by  decedent  of  the  custom  did  not 
of  itself  constitute  negligence,  it  was  imma- 
terial whether  the  company  acquiesced  In  it  or 
not,  and,  if  it  did,  decedent  could  not  excuse 
his  conduct  because  of  the  company's  passive 
acquiescence  for  its  negligence  could  not  excuse 
decedent's  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  282.*] 

11.  Railroads  (I  282*)— Injuries  to  Persons 
on  Tracks— Actions— Evidence— Contrib- 
utory Negligence. 

In  an  action  for  the  death  of  a  railway 
conductor  while  walking  on  a  main  track  check- 
ing cars  in  his  freight  train  on  an  adjoining 
track,  evidence  to  show  that  at  times  the  space 
of  10  feet  between  the  main  track  and  the  one 
occupied  by  the  train  was  obstructed  so  that  it 
could  not  be  used  as  a  passageway,  as  ground 
for  an  inference  that  it  was  so  obstructed 
at  the  time  of  the  accident,  and  could  not  have 
been  used  by  decedent,  was  properly  excluded, 
since  it  did  not  tend  to  prove  that  the  space  was 
not  available  as  a  passageway  when  the  acci- 
dent occurred. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  282.*] 

Appeal  from  District  Court,  Yellowstone 
County;  Sydney  Fox,  Judge. 

Action  by  Marie  Neary  and  others  against 
the  Northern  Pacific  Railway  Company  and 
another.  Judgment  for  defendants  and  plain- 
tiffs appeal.  Reversed  and  remanded  for  a 
new  trial. 

E.  E.  Enterline  and  Walsh  ft  Nolan,  for  ap- 
pellants. Wallace  ft  Donnelly,  J.  Q.  Brown, 
and  R.  F.  Gaines,  for  respondents. 

BRANTLY,  C.  J.  This  appeal  presents  for 
review  a  Judgment  upon  a  verdict  directed 
for  the  defendants  at  the  close  of  the  evi- 
dence submitted  by  the  plaintiff.  The  action 
was  brought  by  the  plaintiff  Marie  Neary  in 
her  own  right  as  the  widow  and  heir  at  law 
of  James  S.  Neary,  deceased,  and  as  the 
guardian  of  her  minor  children,  to  recover 


•For  other  oases  see  same  topic  and  Motion  NUMBER  in  Deo.  *  Am.  Digs.  1907  to  date,  4  Reporter  Indexes 
97P.-60 
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damages  for  the  death  of  the  husband  and 
father,  which,  It  Is  charged,  was  caused  by 
the  negligence  of  the  defendant  railway  com- 
pany and  Its  engineer. 

The  defendant  company  owns  extensive 
yards  at  Billings,  Mont  At  this  point  the 
line  of  its  railroad  extends  east  and  west, 
with  a  slightly  downward  grade  toward  the 
east  There  are,  including  the  main  line, 
nine  parallel  tracks.  To  the  left,  going  east 
on  the  main  line,  is  track  No.  1,  about  14 
inches  lower  than  tbe  main  line.  Measured 
from  rail  to  rail,  the  distance  between  the 
main  line  and  this  track  is  variously  stated 
by  witnesses  at  from  5  to  8  feet.  To  the 
north  of  this  are  two  other  tracks,  designated 
as  the  "scale  lead"  and  the  "house"  tracks. 
Immediately  to  the  right  Is  a  repair  track, 
at  a  distance  of  10  feet  from  the  main  track, 
so  called  because  used  to  hold  cars  under- 
going repairs.  At  the  time  of  the  accident 
there  were  cars  on  this  track.  The  other 
tracks  are  further  toward  the  south.  The 
defendant  company  and  the  Chicago,  Burling- 
ton &  Quincy  Railway  Company  make  joint 
use  of  these  yards  and  tracks,  the  trains 
of  the  latter  leaving  Its  line,  which  ends  at 
Huntley,  12  miles  to  the  east,  and  running 
upon  the  main  line  of  the  defendant  company, 
thence  Into  the  yards.  Under  this  arrange- 
ment Billings  becomes  the  western  terminus 
of  the  Chicago,  Burlington  &  Quincy  Line. 
Its  west-bound  trains  are  either  broken  up 
at  this  point  or  are  transferred  to  the  de- 
fendant company,  and  its  east-bound  trains, 
except  the  passenger  trains,  which  are  trans- 
ferred to  it  at  this  point  by  the  defendant 
company,  are  made  up  there.  The  employes 
of  both  companies  frequently  go  upon  all  of 
these  tracks  in  the  performance  of  thpir  du- 
ties. The  deceased  was  in  the  employ  of 
the  Chicago,  Burlington  &  Quincy  Company 
as  a  freight  conductor,  and  had  brought  his 
train  Into  Billings  at  least  50  times  during 
the  previous  8  months.  The  yards  extend 
through  the  central  portion  of  the  city,  and 
for  most  of  the  distance — several  thousand 
feet — lie  within  the  city  limits.  On  the  morn- 
ing of  April  29,  1905,  the  train  of  the  de- 
ceased, having  been  made  up  for  an  outgoing 
run  to  Sheridan,  Wyo.,  was  standing  on 
track  No.  1,  headed  toward  the  east,  await- 
ing the  coming  in  of  passenger  train  No.  6 
from  the  west  on  the  line  of  the  defendant 
company.  The  engine  was  attached  and 
steam  was  up.  It  was  to  follow  train  No.  6 
to  Huntley,  where  the  latter  also  left  the 
main  line  of  the  defendant  company  and  be- 
came No.  42  on  the  Chicago,  Burlington  & 
Quincy  Road.  Train  No.  6  was  due  at  9:10 
o'clock.  While  it  was  a  few  minutes  late, 
its  arrival  was  momentarily  expected;  in 
fact,  It  arrived  nearly  on  time.  The  passen- 
ger depot  is  near  the  east  end  of  the  yards. 
The  engine  of  the  outgoing  freight  train  stood 
at  a  point  about  800  feet  west  from  this  de- 
pot The  train  was  about  1,300  feet  in 
length,  thus  putting  the  caboose  attached  to 


Its  rear  end,  about  2,100  feet  from  the  de- 
pot. There  is  a  street  crossing  about  300 
feet  west  of  the  depot.  Witness  Glntz,  who 
was  a  brakeman  on  the  train  of  the  deceased, 
testified  that  about  9:10  o'clock  he  came  to 
the  caboose  to  change  his  shoes  and  to  get 
the  train  ready  to  leave;  that,  as  he  went  in. 
he  met  the  deceased  going  out  to  check  the 
train — that  is,  to  take  the  numbers,  lettering, 
etc.,  on  the  cars  constituting  it  and  write 
them  into  his  designation  book — that  this  was 
one  of  his  duties ;  that  he  did  not  again  see 
him  alive;  that  it  was  customary  for  one 
checking  trains  to  walk  along  on  the  right- 
hand  aide  toward  the  engine  parallel  to  the 
train,  about  six  feet  distant,  In  order  to 
obtain  an  easy  view  of  the  numbers  and  let- 
tering; that  when  in  the  yards,  as  in  thi« 
instance,  the  conductor  In  checking  his 
train  walks  between  the  rails  of  the  track 
immediately  to  the  right,  because  the  num- 
bers are  on  the  right,  if  the  track  is  clear; 
that  this  was  the  customary  way  of  checking 
trains  in  the  Billings  yards;  that  a  distance 
of  6  feet  from  the  train  as  It  stood  that 
morning  would  put  the  deceased  between  the 
rails  of  the  main  track ;  that  the  main  track 
to  the  west  for  3%  miles  is  straight  and  the 
view  unobstructed;  that  a  few  minutes  after 
entering  the  caboose  he  heard  the  noise  of 
train  No.  6,  about  half  a  mile  away,  and  saw 
it  through  the  rear  door;  that  It  passed 
the  caboose,  being  then  within  the  city  lim- 
its, at  the  rate  of  25  to  30  miles  per  hour: 
and  that,  as  it  did  so,  the  whistle  was  blown, 
giving  a  rolling  sound.  From  statements 
of  a  witness  who  was  at  the  passenger  depot 
waiting  for  the  incoming  train,  and  another 
who  was  standing  In  the  yards  between  the 
main  line  and  track  No.  1,  about  200  yards 
away,  and  witnessed  the  accident  from  that 
point,  it  appeared  that  the  deceased  was  at 
that  time  engaged  in  checking  his  train,  walk- 
ing eastward  between  the  rails  of  the  main 
line.  The  latter  of  these  states  that  he 
heard  a  whistle,  and,  upon  turning  to  look, 
saw  the  train  within  "a  rail  and  a  half'  of 
the  deceased,  and  that  immediately  after- 
wards It  struck  him,  throwing  him  In  the 
air  half  as  high  as  a  box  car  and  to  the  right. 
The  deceased  seemed  to  be  writing,  standing 
with  his  back  toward  the  Incoming  train. 
When  the  train  was  stopped,  Immediately 
after  the  collision,  the  body  of  the  deceased 
was  found  lying  opposite  one  of  the  Pullman 
cars  attached  to  train  No.  6.  close  to  the  re- 
pair track,  and  about  600  feet  from  the  ca- 
boose. It  was  picked  up.  and  taken  on  the 
train  to  the  depot.  The  other  witness  stated 
that  he  was  standing  at  the  passenger  de- 
pot observing  the  train  as  it  came  In;  that 
he  did  not  hear  the  whistle;  that  he  saw  no 
emission  of  steam ;  and  that  he  did  not  hear 
the  bell  ring.  This  train  consisted  of  9  cars, 
and  was  about  600  feet  in  length.  By  the 
application  of  the  air  brake,  such  a  train 
could  be  stopped  within  250  or  300  feet  when 
going  at  the  rate  of  25  or  30  miles  per  hour 
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If  going  at  the  rate  of  6  miles  per  boor,  it 
could  be  stopped  within  a  distance,  of  6  feet. 
Application  of  the  air  brake  in  emergencies 
— that  Is,  with  full  braking  power — would 
cause  passengers  in  the  Pullman  to  experi- 
ence a  jar.  None  was  felt  by  the  stopping  of 
the  train  at  this  time.  Several  switch  en- 
gines were  at  work  in  the  yards,  making  more 
or  less  noise.  Train  No.  6  was  due  to  leave 
at  9:30.  The  employes  of  the  Chicago,  Burl- 
ington &  Quincy  Company  had  time  cards 
showing  the  hour  of  its  departure  from  Bill- 
ings, but  none  of  the  hour  of  arrival.  The 
atmosphere  was  clear,  and  the  sight  and 
hearing  of  the  deceased  were  good.  There 
was  an  ordinance  of  the  city  of  Billings  in 
force  at  the  time  declaring  It  unlawful  to 
move  trains  within  the  city  limits  at  a  rate 
of  speed  exceeding  six  miles  per  hour.  A  rule 
of  the  defendant  company,  Introduced  in  evi- 
dence, is  as  follows:  "(a)  All  trains  must 
approach  terminals,  the  ends  of  double  tracks, 
junctions,  railroad  crossings  at  grade,  and 
drawbridges  prepared  to  stop,  and  must  not 
proceed  until  switches  or  signals  are  seen 
to  be  right,  or  the  track  seen  to  be  clear. 
Where  required  by  law,  all  trains  must  stop, 
(e)  All  trains  must  approach  and  pass  through 
yards  under  full  control."  The  words  "un- 
der full  control,"  as  used  in  this  rule,  are 
understood  by  railroad  men  to  mean  "ready 
to  stop  at  any  moment;  there  Is  danger 
ahead." 

The  complaint  alleges  that  the  deceased 
was  upon  the  track  in  the  performance  of  his 
duties;  that  his  presence  there  was  well 
known  to  the  defendant  Frost,  who  was  driv- 
ing the  engine  of  the  passenger  train;  that 
he.  through  gross  and  wanton  negligence, 
failed  to  give  any  signal  of  the  train's  ap- 
proach; that  through  his  gross  and  wanton 
negligence  he  was  running  at  an  unlawful 
and  dangerous  rate  of  speed;  that  because 
of  these  gross  and  wanton  acts  of  negligence 
he  failed  to  stop  the  train,  and  thus  prevent 
the  accident;  and  hence  that  the  death  of 
the  deceased  was  due  to  the  gross  and  wan- 
ton negligence  of  the  defendants.  The  de- 
fendants allege  that  the  death  of  the  de- 
ceased was  due  to  his  own  negligence.  The 
trial  of  the  issues  resulted  as  above  stated. 
The  principal  questions  presented  for  deci- 
sion are  two:  (1)  Was  the  deceased  as  a 
matter  of  law  guilty  of  contributory  negli- 
gence? (2)  Is  contributory  negligence  a  bar 
to  recovery  in  this  case? 

1.  The  first  of  these  questions  must,  we 
think,  be  answered  in  the  aftlrinative.  But 
one  legitimate  inference  can  be  drawn  from 
the  facts  stated.  The  deceased  was  a  man 
of  experience — so  much  so  that  be  had  been 
put  in  charge  of  a  train.  He  had  been  In  and' 
out  of  these  yards  many  times  during  the 
preceding  eight  months,  and  must  be  presum- 
ed to  have  been  acquainted,  not  only  with  the 
hazardous  character  of  his  employment  gen- 
erally, but  also  with  the  special  dangers  to 
be  encountered  there;  for  he  had  performed 


the  same  duties  there  at  least  fifty  times  dur- 
ing these  months.  Several  switch  engines 
were  at  work  and  the  noise  from  them  tended 
necessarily,  as  he  knew,  to  obscure  more  or 
less  the  signals  and  noise  of  the  east-bound 
train,  which  he  momentarily  expected  to  ar- 
rive. So  far  as  the  proof  shows,  he  could 
have  checked  his  train  as  well  after  the  ar- 
rival of  train  6.  With  this  experience  and 
knowledge,  he  left  the  caboose  of  his  train 
at  a  time  when  there  was  no  pressing  neces- 
sity or  emergency  calling  him,  got  upon  the 
track  upon  which  the  train  was  expected,  the 
most  perilous  position  he  could  have  assum- 
ed, and  proceeded  in  the  opposite  direction  to 
check  his  train,  allowing  himself  to  become 
so  absorbed  in  his  task  as  to  be  apparently 
entirely  oblivious  of  his  surroundings.  The 
track  was  clear  behind  him  for  a  long  dis- 
tance. He  did  not  turn  to  look,  nor  did  he 
notice  the  sound  of  the  whistle  as  the  train 
approached,  a  fact  which  emphasizes  his  in- 
attention. He  had  ample  time  to  step  off 
the  track  no  matter  what  the  rate  of  speed 
was  at  which  the  train  approached,  or  wheth- 
er it  was  running  in  violation  of  the  rule  or 
the  ordinance  or  not.  The  slightest  attention 
would  have  prevented  the  collision.  Assum- 
ing that  he  would  ordinarily  have  had  a  right 
to  proceed  between  the  rails  as  he  did,  in- 
stead of  upon  the  vacant  space  between  the 
tracks,  this  did  not  excuse  him  from  the  exer- 
cise of  at  least  ordinary  care  and  diligence 
to  preserve  his  own  safety.  A  railway  track, 
known  to  be  constantly  in  use,  is  itself  a 
warning  of  danger.  It  is  the  duty  of  one  at- 
tempting to  cross  it  to  look  and  listen.  Fail- 
ure to  use  this  precaution  is  such  contribu- 
tory negligence  as  to  preclude  recovery  for 
an  injury  inflicted  by  a  passing  train.  Hunt- 
er v.  Montana  Central  Ry.  Co.,  22  Mont  525, 
57  Pac.  140;  Railroad  Co.  v.  Houston,  95  U. 
S.  697,  24  L.  Ed.  542 ;  Elliott  v.  Chicago,  M. 
&  St.  P.  Ry.  Co..  150  U.  S.  245,  14  Sup.  Ct. 
85,  37  L.  Ed.  1008.  With  greater  reason  does 
the  principle  apply  to  one  who  goes  upon  the 
track  and  travels  laterally  along  it  (Kenna 
v.  Central  Pac.  R.  R.  Co.,  101  Cal.  26.  35  Pac. 
382),  especially  so  If  be  knows  that  a  train 
is  momentarily  expected.  While  the  rule 
stated  by  these  cases  may  not  be  applied 
strictly  to  the  employes  of  a  railway  company 
who,  in  the  discharge  of  their  duties,  are  ex- 
pected or  required  to  be  upon  or  near  the 
trnck,  yet  to  say  that  it  has  no  application 
would  be  equivalent  to  an  unqualified  state- 
ment of  a  rule  that  would  in  all  cases  absolve 
the  employes  from  using  ordinary  care  for 
their  own  safety.  They  have  a  right  to  rely 
to  some  extent  upon  the  persons  in  charge 
of  moving  trains  to  give  the  proper  signals 
and  to  take  proper  precautions  to  prevent 
accidents,  but  they  have  no  right  to  rely 
wholly  upon  them,  but  must  use  due  care  to 
avoid  danger.  And  that  this  rule  is  applied 
with  more  or  less  strictness,  In  view  of  the 
circumstances  of  the  particular  case,  is  shown 
by  the  decisions  of  the  courts  generally. 
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Keefe  v.  C.  &  N.  M.  Ry.  Co.,  92  Iowa,  182,  60 
N.  W.  503,  54  Am.  St  Rep.  542 ;  Cahill  v.  a 
&  A.  Ry.  Co.,  205  Mo.  393,  103  S.  W.  532 ;  St 
Jean  v.  Boston  &  M.  R.  Co.,  170  Mass.  213, 
48  N.  E.  1088 ;  Wilber  v.  Central  Ry.  Co.,  86 
Wis.  535,  57  N.  W.  356;  Collins  v.  Burling- 
ton, C.  R.  &  N.  Ry.  Co.,  83  Iowa,  346,  49  N. 
W.  848;  Carlson  v.  Cincinnati,  S.  &  M.  R.  Co., 
120  Mich.  481,  79  N.  W.  688;  Chicago,  B.  & 
Q.  Ry.  Co.  v.  Yost,  56  Neb.  439,  76  N.  W. 
901 ;  Brady  v.  New  York,  N.  H.  &  H.  R.  R. 
Co.,  20  R  I.  338,  39  Atl.  186;  Harrison  v. 
Texas  Pac.  Ry.  Co.  (Tex.  Civ.  App.)  31  S.  W. 
242;  Aerkfetz  v.  Humphreys,  145  U.  S.  418, 
12  Sup.  Ct  835,  36  L.  Ed.  758;  Elliott  v. 
Railway  Co.,  150  U.  S.  245,  14  Sup.  Ct  85, 
37  L.  Ed.  1068;  Dyerson  v.  Union  Pac.  R. 
Co.,  74  Kan.  528,  87  Pac.  680,  7  L.  R.  A.  (N. 
S.)  132;  Buckmaster  v.  C.  A  N.  N.  W.  R.  Ry. 
Co.,  108  Wis.  353,  84  N.  W.  845;  Sours  v. 
Railway  Co.,  84  Minn.  230,  87  N.  W,  766; 
Sharp  v.  Railway  Co.,  161  Mo.  214,  61  S.  W. 
829.  The  rule  Is  a  just  one,  and  Is  necessary 
to  the  successful  operation  of  railways.  Oth- 
erwise the  employe  would  be  excused  entirely 
from  the  use  of  his  faculties,  and  the  neces- 
sity cast  upon  the  employer  to  provide  for  his 
safety  would  make  him  practically  an  In- 
surer. 

2.  But  it  Is  not  an  invariable  rule  that 
where  one  through  his  own  negligence  puts 
himself  in  a  place  of  danger,  he  Is  for  this 
reason  alone  as  a  matter  of  law  denied  re- 
covery for  Injuries  Inflicted  by  another.  The 
general  rule  that  one's  own  negligence  in 
such  case  precludes  recovery  is  subject  to  the 
qualification  that,  where  the  defendant  has 
discovered  or  should  have  discovered  the 
peril  of  the  plaintiffs  or  deceased's  position, 
and  it  is  apparent  that  he  cannot  escape 
therefrom  or  for  any  reason  does  not  make 
an  effort  to  do  so,  the  duty  becomes  impera- 
tive for  the  defendant  to  use  all  reasonable 
care  to  avoid  the  Injury;  and,  if  this  is  not 
done,  he  becomes  liable,  notwithstanding  the 
negligence  of  the  injured  party.  And  this  is 
true,  not  only  as  to  technical  trespassers  up- 
on a  railway  track  in  the  way  of  passing 
trains,  but  also  as  to  employes  who  may 
become  so  absorbed  in  the  performance  of 
their  duties  that  they  do  not  observe  signals. 
In  no  case  may  the  railway  company,  after 
the  peril  becomes  apparent  to  those  in  charge 
of  a  train,  and  especially  so  after  it  is  ob- 
vious that  the  danger  Is  not  appreciated  by 
the  person  in  the  perilous  situation,  omit  any 
reasonable  effort  to  stop  the  train  and  pre- 
vent Injury.  On  this  subject  it  is  said  by 
Mr.  Thompson  in  his  work  on  Negligence: 
"It  must  be  kept  In  mind  that  this  obligation 
of  care  and  effort  does  not  necessarily  com- 
mence at  the  time  when  the  men  who  are 
driving  the  train  see  the  trespasser  on  the 
track,  for  he  may  be  a  mile  away,  and  in  no 
immediate  danger.  It  arises  at  the  moment 
when  he  is  seen  to  be  In  a  perilous  situation. 
Then,  but  not  until  then,  the  effort  to  stop  the 
train  must  commence.   In  fact  the  language 


of  most  of  the  decisions  which  speak  upon 
this  question  speak  of  the  obligation  of  care 
and  effort  in  favor  of  the  trespasser  as  aris- 
ing at  the  point  of  time  when  his  perilous 
situation  is  discovered  or  is  known.  They 
must  have  become  aware  both  of  his  presence 
and  his  peril.  When  this  condition  arises, 
their  obligation  of  care  and  effort  to  avert 
injuring  him  is  exactly  the  same  as  though 
he  were  lawfully  upon  the  "brack.  Where 
those  who  are  driving  the  train  fall  in  the 
discharge  of  this  duty  after  discovering  the 
perilous  situation  of  the  trespasser,  his  con- 
tributory negligence  in  getting  himself  into 
the  dangerous  situation  is  eliminated  from 
the  case.  •  •  *  This  duty  is  stronger 
and  clearer  in  regard  to  employes  working 
upon  the  track,  because  they  are  rightfully 
there,  and  their  presence  is  always  to  be  an- 
ticipated by  the  engineer,  and  he  is  conse- 
quently bound,  in  the  exercise  of  reasonable 
care,  to  give  them  signals  of  the  approach  of 
his  train.  Their  position,  on  the  other  hand, 
is  that  of  men  absorbed  in  their  work,  en- 
titled to  presume  that  the  signals  will  be  giv- 
en. Moreover,  if,  by  reason  of  being  absorb- 
ed in  their  work,  they  fail  to  heed  the  sig- 
nals, the  law  will  extend  some  indulgence  to 
their  negligence,  and  will  not  exonerate  the 
company  If  the  engineer,  seeing  that  they 
did  not  heed  the  signals  and  attempt  to  leave 
the  track,  falls  to  make  any  effort  to  stop  his 
train,  if  there  is  time  to  do  so,  so  as  to  avoid 
injuring  them."  2  Thompson  on  Negligence, 
S  1735.  And,  as  pointed  out  by  this  author, 
it  is  frequently  a  question  of  fact  as  to 
whether  the  railway  company  has  observed 
all  the  required  precautions. 

There  are  many  cases  in  the  books  where 
it  has  been  held  upon  conditions  very  similar 
to  those  shown  in  this  case  that  the  negli- 
gence of  the  employ^  as  a  matter  of  law  pre- 
cludes a  recovery;  but  we  are  of  the  opin- 
ion that  the  facts  stated  here  made  a  case  for 
the  jury.  The  train  was  running  at  an  ex- 
traordinary and  illegal  rate  of  speed,  and 
does  not  appear  to  have  been  under  full  con- 
trol as  required  by  the  rule.  Even  so,  it 
could  have  been  stopped  within  300  feet  The 
decedent  was  apparently  busy  checking  his 
train,  and  so  completely  absorbed  In  his 
task  that  he  was  unconscious  of  his  peril. 
The  engineer  evidently  saw  him,  for  the 
evidence  tends  to  show  that  he  sounded  the 
whistle.  If  this  was  done  while  the  train 
was  near  the  caboose,  he  had  more  than 
twice  the  distance  necessary  to  stop  the 
train.  If  It  was  not  done  until  he  was  within 
a  rail  and  a  half  of  the  deceased,  and  while 
going  at  the  rate  of  thirty  miles  an  hour, 
this  precaution  would  seem  to  have  been  en- 
tirely ineffectual  and  useless,  for  the  deceas- 
ed was  still  so  absorbed  in  his  work  that 
he  did  not  notice  It  and,  if  .he  had  done  so, 
had  then  less  than  three  seconds  to  get  out 
of  the  way;  whereas,  if  the  engineer  had 
been  obeying  the  ordinance  and  had  his  train 
under  full  control,  it  could  have  been  brought 
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to  a  standstill  wltbin  six  feet.  Prima  facie 
the  facts  give  room  for  an  Inference  of  reck- 
less and  wanton  negligence,  justifying  a  re- 
covery in  the  absence  of  countervailing  evi- 
dence. Such  is  the  variety  of  incident  en- 
tering into  each  case  that  it  is  difficult  to 
find  any  two  alike,  and  each  must  be  deter- 
mined by  its  own  facte  and  circumstances. 
The  following,  however,  are  more  or  less  in 
point,  to  the  effect  that  a  trial  court  may  not, 
under  such  circumstances,  conclude  as  a  mat- 
ter of  law  that  the  defendant  had  discharged 
itself  from  liability  by  observing  all  the  pre- 
cautions which  the  emergency  required:  Ri- 
ley v.  Northern  Pac.  Ry.  Co.,  36  Mont  535, 
93  Pac.  948;  Louisville  &  N.  R.  Co.  v.  Mor- 
lay,  86  Fed.  240,  80  O.  C.  A.  6 ;  Bouwmeester 
v.  Grand  R.  &  I.  R.  Co.,  63  Mich.  557,  30  N. 
W.  337;  Kelley  v.  Chicago,  B.  A  Q.  R.  Co., 
118  Iowa,  387,  92  N.  W.  45;  Louisville  &  N. 
R.  Co.  v.  Trammel],  93  Ala.  350,  9  South. 
870;  Watts  v.  Richmond  &  D.  R.  Co.,  80 
Ga.  277,  15  S.  E.  365  ;  Kansas  &  Ark.  V.  I 
Ry.  Co.  v.  Fitzhugh,  61  Ark.  841,  33  S.  W. 
960.  54  Am.  St.  Rep.  211 ;  St  Louis  S.  W.  { 
Ry.  Co.  v.  Bishop,  14  Tex.  Civ.  App.  504,  37 
8.  W.  764  ;  Erlckson  v.  St  Paul  &  D.  R.  Co., 
41  Minn.  500,  43  N.  W.  332,  5  L.  R.  A.  786. 
In  this  last  case  the  court,  in  considering 
the  question  here  presented,  said:  "The  court, 
at  the  request  of  plaintiff,  charged  the  jury: 
'If  the  engineer  or  person  in  charge  of  the 
train  which  struck  plaintiff,  in  approaching 
him  there  at  work,  saw  him  there  at  work  In 
a  dangerous  position  close  to  the  track,  and 
that  he  made  no  attempt  to  avoid  the  ap- 
proaching train,  it  was  bis  duty,  not  only  to  j 
warn  plaintiff  by  the  usual  signal,  but  also,  j 
if  there  was  time  enough,  to  stop  the  train, 
then  not  stopping  the  train  was  negligence, 
and  under  those  circumstances  It  is  no  de- 
fense to  say  that  plaintiff  was  guilty  of  con- 
tributory negligence.'  Of  course,  the  mere 
fact  that  the  engineer  failed  to  stop  the  train 
after  he  saw  the  plaintiff,  even  if  there  was 
time  to  do  so,  would  not  render  the  defend- 
ant liable,  provided  the  proper  signals  of 
warning  had  been  given.  The  employes  of 
the  company  would  have  a  right  to  presume 
that  the  men  had  the  faculties  to  appreciate 
the  danger  of  their  situation,  and,  upon  hear- 
ing the  signal,  would  use  them  accordingly. 
But  no  degree  of  negligence  on  the  part  of  a 
man  would  justify  an  engineer  in  running 
over  him.  Hence,  If,  after  giving  the  proper  j 
signal,  the  engineer  sees  that  a  person  in  a  I 
position  of  imminent  danger  does  not  hear 
or  comprehend  the  signals,  and  hence  is  mak- 
ing no  effort  to  escape,  it  is  his  duty  to  stop 
his  train  if  there  Is  still  time  to  do  so  before 
running  over  him.  Not  to  do  so  would  be 
a  willful  and  wanton  act,  against  which  no 
amount  of  negligence  on  part  of  the  person 
Injured  would  be  a  defense." 

We  do  not  desire  to  be  understood  as  say- 
ing that  upon  the  evidence  submitted  in  this 
case,  it  was  the  duty  of  the  engineer  to  stop 
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the  train.  We  do  wish  to  be  understood, 
however,  as  holding  that  the  defendants  were 
guilty  of  gross  negligence  in  running  the 
train  as  they  did,  in  violation  of  the  ordi- 
nance; and  that  taking  Into  consideration 
this  fact,  together  with  the  other  facte  ad- 
mitted to  be  established  by  the  evidence,  it 
was  not  the  province  of  the  court  to  deter- 
mine as  a  matter  of  law  whether  the  defend- 
ants by  the  exercise  of  reasonable  care  could 
have  stopped  it  and  saved  the  decedent's  life. 
This  phase  of  the  case  should  have  been  sub- 
mitted to  the  Jury  under  proper  instructions. 

3.  Three  questions  have  been  submitted 
touching  the  action  of  the  court  in  excluding 
evidence:  (a)  Plaintiff  sought  to  show  that 
the  deceased,  in  proceeding  along  the  track 
to  check  his  train,  adopted  the  course  cus- 
tomarily pursued  in  railroad  yards  general- 
ly. The  court  admitted  the  evidence  as  to 
the  custom  in  the  Billings  yards,  but  exclud- 
ed that  tending  to  show  that  it  was  the  same 
as  in  yards  elsewhere.  Under  the  view  we  , 
have  taken  of  this  case,  there  was  no  error 
in  the  ruling.  We  have  concluded  that  the 
deceased  was  guilty  of  negligence  in  becom- 
ing so  entirely  absorbed  in  his  duties  as  to 
fail  to  observe  his  surroundings.  The  evi- 
dence as  to  custom  had  no  tendency  to  re- 
but the  presumption  of  negligence  arising 
from  this  fact.  If  there  were  any  ground  in 
the  evidence  for  an  inference  that  the  de- 
ceased would  not  have  been  killed  but  for 
his  inattention,  and  it  were  a  question  mere- 
ly as  to  the  course  pursued  by  him,  the  evi- 
dence would  have  been  competent  to  over- 
come and  rebut  any  possible  inference  of  neg- 
ligence which  might  have  been  drawn  from 
the  fact  that  he  was  killed  because  be  chose 
to  walk  along  the  track.  Where  the  act  re- 
sulting in  the  injury  is  not  negligence  per  se, 
it  is  competent  to  show  that  other  persons 
experienced  In  the  same  business,  under  simi- 
lar circumstances,  pursued  the  same  course. 
Prosser  v.  Montana  Central  R.  R.  Co.,  17 
Mont.  372,  43  Pac.  81,  30  L.  R.  A.  814;  La- 
batt  on  Master  and  Servant,  |  353.  Such 
evidence  cannot  avail,  however,  where  the 
injury  has  no  connection  with  the  course  of 
action  adopted,  (b)  In  this  connection,  an 
employe  of  the  Northern  Pacific  Railroad 
Company  was  asked  what  he  knew  of  any 
effort  at  any  time  by  the  authorities  of  the 
company  to  prevent  the  checking  of  trains 
In  the  manner  pursued  by  the  deceased.  He 
was  not  permitted  to  answer.  This  was  an 
effort  to  show  that  the  company  acquiesced 
in,  or  tacitly  approved,  the  custom  pursued, 
and  was  therefore  estopped  to  claim  that  the 
deceased  was  negligent  in  observing  it.  If 
observance  of  the  custom  did  not  Itself  In- 
volve negligence  on  the  part  of  the  deceased, 
It  was  not  material  whether  the  company  ac- 
quiesced in  It  or  not.  If  it  did,  the  deceased 
could  not  Justify  or  excuse  his  conduct  be- 
cause of  the  passive  acquiescence  of  the  de- 
fendant ;  for,  though  the  defendant  company 
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was  negligent,  this  negligence  could  not  ex- 
cuse negligence  on  the  part  of  the  deceased. 
The  evidence  was  properly  excluded,  (c)  Evi- 
dence was  also  excluded  which  tended  to 
show  that  at  times  the  space  of  10  feet  be- 
tween the  main  and  repair  tracks  was  ob- 
structed so  that  it  could  not  be  used  as  a 
passageway  to  furnish  ground  for  an  infer- 
ence that  it  was  so  obstructed  on  the  day  of 
the  accident,  and  could  not  have  been  used 
by  the  deceased.  This  was  properly  excluded. 
It  had  no  tendency  to  establish  the  fact  that 
the  space  in  question  was  so  obstructed  on 
the  day  of  the  accident  that  it  could  not  have 
been  used.  The  fact  that  a  space  is  some- 
times obstructed  is  no  proof  of  the  fact  that 
It  is  always  obstructed,  or  that  it  Is  obstruct- 
ed at  any  particular  time. 

For  the  reasons  stated,  the  judgment  is  re- 
versed and  the  cause  is  remanded  for  a  new 
trial. 

Reversed  and  remanded. 
HOLLOWAY  and  SMITH,  JJ.,  concur. 


T.  C.  POWER  &  BRO.  v.  TURNER. 
(Supreme  Court  of  Montana.    Nov.  5,  1008.) 

1.  Contracts  (8  94*)  —  Validity  —  Fraud  — 
Elements. 

To  justify  the  court  in  avoiding  a  contract. 
It  must  appear  with  reasonable  certainty  that 
defendant  made  a  representation  intending  that 
plaintiff  should  act  on  it :  that  the  representa- 
tion was  false;  that  plaintiff  believed  it;  and 
that  he  acted  on  it,  and  was  damaged. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  81  420-430;  Dec.  Dig.  8  94.*] 

2.  Fbaud  (8  16*)  —  "Fraudulent  Conceal- 
ment." 

A  fraudulent  concealment  is  the  Intentional 
concealment  of  some  fact  known  to  defendant 
which  it  is  material  for  plaintiff  to  know  to 

? re  vent  being  defrauded;  the  concealment  of  a 
act  which  one  is  bound  to  disclose  being  the 
equivalent  of  an  indirect  representation  that 
such  fact  does  not  exist,  and  differing  from  a 
direct  false  statement  only  in  the  mode  by 
which  it  is  made. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  8  15 ;  Dec.  Dig.  8  16* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2068;  vol.  8,  p.  7666.] 
8.  Fbaud  (8  41*)— Action— Pleading— Suffi- 
ciency. 

A  pleading  which  alleges  that,  at  the  time 
a  lessee  of  sheep  entered  into  the  lease  and 
received  the  sheep  from  the  lessor,  he  was  the 
owner  of  certain  corrals  and  grazing  lands: 
that  the  sheep  were  so  diseased  with  lip  and 
foot  ulcerations  that  they  infected  the  lands  and 
corrals;  that  the  lessor  knew  that  the  sheep 
were  diseased,  but  that  the  lessee  did  not,  and 
was  led  by  the  lessor  to  believe  that  they  were 
not;  and  that  by  reason  of  the  infection  of 
the  corrals  and  lands  the  lessee  had  been  dam- 
aged to  a  specific  amount— does  not  justify  a 
recovery  on  the  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec 
Dig.  8  41.*] 

4.  Pleading  (8  54*)— Adoption  of  Allega- 
tions in  Other  Pleadings. 

Each  cause  of  action  alleged  must  be  com- 
plete in  itself,  except  as  to  allegations  intro- 


ductory or  by  way  of  inducement  which,  hav- 
ing been  once  made  in  a  preceding  count,  may 
be  adopted  by  reference. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8  118 ;  Dec.  Dig.  8  54.*] 

5.  Fbaud  (8  41*)— Action— Pleading— -Suffi- 
ciency. 

In  an  action  by  a  lessor  of  sheep,  a  counter- 
claim which  sets  forth  the  numbers  of  differ- 
ent classes  of  aheep  which  the  lessee  received, 
which  alleges  that  there  is  due  to  him  for  the 
care  of  the  sheep  at  the  price  fixed  in  the  lease, 
and  for  an  agreed 'amount  for  extra  feed  giv- 
en to  a  certain  number  of  sheep  under  a  spe- 
cial agreement  made  after  the  execution  of  the 
lease,  and  which  refers  to  the  affirmative  de- 
fense attempting  to  state  a  cause  of  action  for 
fraud  and  adopts  the  allegations  there  made, 
states  no  cause  of  action  on  the  ground  of 
fraud;  but,  since  the  counterclaim  is  merely  to 
recover  of  the  lessor  the  amount  dne  the  leasee 
under  the  contract  and  for  the  amount  agreed 
to  be  paid  for  extra  feed  under  a  special  agree- 
ment, allegations  of  fraud  are  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec 
Dig.  8  41.*] 

6.  Fraud  (8  41*)— Action— Pleading— Suffi- 
ciency. 

A  defense  in  an  action  by  a  lessor  of  sheep 
which  had  been  exposed  to  an  infectious  disease, 
which  shows  that,  by  the  insertion  of  a  clause  in 
the  lease  binding  the  lessee  at  the  expiration 
of  the  term  to  surrender  the  sheep  in  as  good 
condition  as  when  delivered,  the  lessee  became 
liable  for  losses  from  an  extraordinary  cause 
of  which  he  had  no  knowledge,  while,  if  the 
existence  thereof  had  been  divulged  by  the  lessor, 
he  would  not  have  assumed  such  obligation, 
must  show  that  at  the  time  the  lease  was  made 
the  sheep  had  been  exposed  to  an  infectious  dis- 
ease ana  had  contracted  it ;  that  it  was  so  fatal 
in  character  as  to  result  in  extraordinary  losses : 
that  the  lessor  knew  the  facts;  that  the 
lessee  was  ignorant  of  them;  that  the  lessor 
concealed  knowledge  thereof,  and  by  false  state- 
ments, made  with  intent  to  mislead  the  lessee, 
misled  him,  and  that  he  was  injured  thereby, 
and  that  the  circumstances  were  such  that  the 
lessee  might  rely  on  the  statements  of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  88  36,  87;  Dec.  Dig.  8  41.*] 

7.  Fbaud  (8  23*)— Reliance  on  Representa- 
tions—Knowledge. 

Where  a  party  who  claims  to  have  been 
deceived  to  his  prejudice  has  investigated  for 
himself,  or  the  means  to  ascertain  the  truth  or 
falsity  of  any  representations  made  to  him  were 
at  hand,  his  reliance  on  such  representations, 
however  false  they  may  have  been,  affords  no 
ground  of  complaint. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  8  20;  Dec.  Dig.  8  23.*] 

8.  Fbaud  (8  41*)— Action— Pleading— Suffi- 
ciency. 

An  answer  in  an  action  by  a  lessor  of  sheep 
which  alleges  that  the  sheep  delivered  to  the 
lessee  had  been  exposed  to  an  infectious  disease ; 
that  the  agent  of  the  lessor  knew  and  concealed 
that  fact;  that,  knowing  the  fact,  he  inserted 
a  covenant  in  the  lease  rendering  the  lessor 
liable  for  losses  which  might  be  caused  by  the 
disease;  that  the  lessor,  having  noticed  that 
some  of  the  sheep  were  lame,  was  informed  by 
the  agent  of  the  lessor  that  the  lameness  was 
due  to  travel  over  burned  lands;  that  the  con- 
tract had  been  made  on  the  part  of  the  lessee 
with  reference  to  healthy  sheep ;  that  thereafter 
the  disease  spread  through  the  herd  and  be- 
came prevalent ;  that  nearly  all  losses  were  the 
result  of  the  disease ;  that  he  had  no  knowledge 
or  information  from  which  he  could  gain  knowl- 
edge;  that  the  agent  knew  of  the  exposure  of 
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the  sheep ;  and  that  the  lessee  was  advised  that, 
if  the  lessor  had  acted  in  good  faith  in  de- 
livering the  sheep  without  knowledge  of  their 
exposure,  the  lessee  would  be  liable  for  losses 
resulting  from  the  disease — does  not  state  a  de- 
fense on  the  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec 
Dig.  |  41.*] 

9.  Fraud  (§  40*)  —  Pleading  —  Issues  and 
Proof. 

Where  the  pleadings  are  insufficient  to  state 
a  cause  of  action  or  defense  on  the  ground  of 
fraud,  evidence  tending  to  establish  fraud  should 
be  excluded. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  |  45;  Dec.  Dig.  f  40.*] 

10.  Fraud  (8  40*)  —  Pleading  —  Issues  and 
Proof. 

Where,  in  an  action  on  a  lease  of  sheep, 
the  issues  were  whether  the  sheep  were  affect- 
ed with  lip  and  foot  ulcerations,  whether  such 
disease  was  an  infectious  and  fatal  disease, 
and  whether  the  lessor  fraudulently  misrepre- 
sented the  facts,  evidence  that  some  of  the 
sheep  were  affected  by  tapeworms  was  inadmis- 
sible, in  the  absence  of  evidence  that  tape- 
worms were  one  of  the  symptoms,  or  one  of  the 
results  of  the  disease  complained  of. 

fEd.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dig.  |  40.*] 

11.  Evidence  (8  501*)— Opinion  Evidence- 
Damages. 

In  an  action  for  damages  sustained  by  an 
owner  of  sheep-grazing  lands  and  sheds  by  rea- 
son of  the  same  having  been  infected  by  a  dis- 
ease, it  is  error  to  permit  the  owner  to  state 
the  amount  of  his  damages  without  first  stat- 
ing the  particular  items  thereof. 

[Dd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2305;  Dec  Dig.  8  50L*J 

12.  Evidence  (8  442*)  —  Parol  Evidence  — 
Varying  Terms  of  Written  Agreement. 

Where  there  was  no  issue  on  the  question 
whether  a  contract  did  not  contain  all  the  stip- 
ulations of  the  parties,  parol  evidence  varying 
the  terms  of  the  contract  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  18S2;   Dec.  Dig.  8  442*] 

.13.  Evidence  (8  474*)— Opinion  Evidence— 

Wrr  n  esses— Com  petenct. 

One  having  had  experience  in  raising  sheep, 
but  having  no  knowledge  of  the  conditions  ex- 
isting where  a  herd  of  sheep  were  kept,  was  not 
competent  to  give  his  opinion  as  to  the  cause 
of  an  extraordinary  loss  in  the  herd. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  2206 ;  Dec.  Dig.  8  474.*] 

14.  Evidence  flj  474*)— Opinion  Evidence- 
Witnesses— Competency. 

One  merely  stating  that  his  sheep  had  con- 
tracted a  certain  disease  was  incompetent  to 
state  his  opinion  as  to  whether  the  sheep 
sheds  of  another  were  infected  by  such  disease. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  8  474.*] 

15.  Witnesses   (8   268*)  —  Examination  — 
CROSS  -  Examination— Extent. 

Where,  on  the  original  examination  of  a 
witness,  no  reference  was  made  to  a  particular 
subject  questions  on  his  cross-examination  on 
that  subject  were  improper. 

[Ed.  Note— For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  049-054;  Dec  Dig.  8  260.*] 

16.  Animals  (8  22*)  —  Agistment  —  Lease — 

Construction. 

Where  a  lease  of  sheep  bound  the  lessee 
to  herd,  feed,  and  generally  care  for  the  sheep 
as  his  own  property,  according  to  the  best  cus- 
tom of  sheep  husbandry,  the  lessor  was  under 


no  obligation  to  undertake  the  treatment  of  the 
sheep  suffering  from  a  disease,  or  to  employ  any 
one  for  that  purpose. 

[Ed. .  Note.— For  other  cases,  see  Animals, 
Dec  Dig.  6  22.*] 

17.  Animals  (8  33*)  —  Lease  —  Fraud— Con- 
tagious Disease. 

Where  a  lessee  of  sheep  suffered  damage  by 
reason  of  the  lessor's  fraudulent  representations 
as  to  the  condition  of  the  sheep,  it  was  im- 
material to  the  liability  therefor  whether  the 
lessor  or  his  agent  failed  to  give  any  attention 
to  the  sheep  suffering  from  an  infectious  dis- 


other  cases,  see  Animals,  Dec. 


[Ed.  Note.-For 
Dig.  8  33.*] 


18.  Trial  (8  252*)  —  Issues  —  Evidence— In- 
structions. 

An  instruction  submitting  an  issue  to  the 

jury,  in  the  absence  of  evidence  calling  for  a 

submission  thereof,  is  erroneous. 
[Ed..  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  88  506-612;  Dec  Dig.  §  252.*] 

10.  Trial  (8  202*)— Instructions— Requests. 

Requested  instructions  embodying  correct 
principles  of  law,  and  not  covered  by  the  charge 
given,  must  be  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  474  ;  Dec  Dig.  8  202.*i 

20.  Trial  (8  25*)— Burden  of  Proof— Right 
to  Open  and  Close  Argument. 

Where,  at  the  close  of  plaintiff's  evidence, 
it  was  stipulated  that,  if  plaintiff  was  entitled 
to  judgment,  it  should  be  for  a  specified  sum, 
defendant,  relying  on  counterclaims,  was  enti- 
tled to  open  and  close  the  argument  under  Rev. 
Codes  1907,  8  6746,  providing  that  the  party- 
on  whom  the  burden  of  proof  rests  must  com- 
mence and  may  conclude  the  argument. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  47;  Dec  Dig.  8  25.*] 

21.  New  Trial  (8  128*)— Statutes—  Notice. 
Under  Rev.  Codes  1007,  8  6796,  declar- 
ing that  notice  of  intention  to  move  for  a 
new  trial  must  be  given  within  10  days  after 
entry  of  judgment,  the  giving  of  a  notice  of 
intention  to  move  for  a  new  trial  before  actual 
entry  of  judgment  is  premature,  and  is  not  ef- 
fective as  the  basis  of  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  8  280;  Dec.  Dig.  8  123.*] 

22.  Judgment (8306*)— Records— Amendment 
— Power  of  Court. 

A  court  has  the  right  to  change  the  record 
of  a  cause,  so  as  to  make  it  speak  the  truth 
as  to  the  date  of  the  entry  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  508;  Dec  Dig.  8  306.*] 

23.  Judgment  (8  273*)— Records— Amendment 
—Power  of  Court. 

Where  a  judgment  was  actually  entered  on 
a  designated  date  because  the  clerk,  being  be- 
hind in  his  work,  could  not  enter  it  sooner,  the 
court  properly  denied  a  motion  directing  the 
clerk  to  enter  judgment  nunc  pro  tunc  as  of  a 
prior  date,  though  the  notice  of  intention  to 
move  for  a  new  trial  had  been  given  before  the 
actual  entry  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  88  525,  526 ;  Dec.  Dig.  8  278.*! 

24.  Pleading  (8  50*)  —  Causes  of  Action- 
Counts  in  Pleading. 

Where  all  the  damages  complained  of  were 
the  result  of  a  single  wrongful  act  of  another, 
based  on  fraudulent  representations,  all  the  ele- 
ments going  to  make  up  the  sum  total  of  the 
damages  should  be  alleged  in  a  single  count 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8  112;  Dec  Dig.  8  50.*] 
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Appeal  from  District  Court,  Lewis  and 
Clark  County;  Thos.  C.  Bach,  Judge. 

Action  by  T.  C.  Power  &  Bro.  against 
W.  P.  Turner,  Jr.  From  a  judgment  Tor  de- 
fendant, plaintiffs  appeal.  Reversed  and  re- 
manded. 

Walsh  and  Newman,  for  appellants.  Wm. 
Wallace,  Jr.,  John  G.  Brown,  and  R.  F. 
Gaines,  for  respondent 

BRANTLY,  O.  J.  The  complaint  in  this 
action  contains  four  counts.  In  the  first  re- 
covery is  sought  for  the  sum  of  $4,920.60, 
with  interest  made  up  of  moneys  loaned  to 
defendant  and  paid  out  and  expended  by 
plaintiff  in  his  behalf,  and  at  his  request 
during  the  years  1903  and  1904.  In  the  sec- 
ond recovery  is  sought  for  the  sum  of  $1,- 
886.92,  alleged  to  be  the  reasonable  value  of 
goods,  wares,  and  merchandise  furnished  to 
defendant  at  his  instance  and  request  dur- 
ing the  same  years,  with  Interest  from  and 
after  May  14,  1904.  In  the  third  count  it  is 
alleged  that  the  plaintiff  and  defendant  on 
October  1,  1900,  entered  into  a  written  con- 
tract a  copy  of  which  is  attached  to  and 
made  a  part  of  the  complaint  as  "Exhibit 
A"  and  reads,  omitting  formal  parts  as  fol- 
lows: 

"That  the  said  party  of  the  first  part  [T. 
'  C.  Power  ft  Bro.]  does  by  these  presents  lease, 
grant,  and  farm  let  unto  the  said  party  of 
the  second  part  [W.  P.  Turner,  Jr.]  the  fol- 
lowing described  sheep:  740  head  of  year- 
ling wethers;  7,480  head  of  2s,  8s,  and  4 
year  old  wethers ;  655  head  of  lambs ;  1,000 
head  of  2  year  old  ewes,  for  the  purpose  of 
running  the  same  from  the  first  day  of  Oc- 
tober, 1903,  until  the  first  day  of  May,  A.  D. 
1904,  and,  as  a  consideration  therefor,  the 
said  party  of  the  first  part  agrees  to  pay 
said  second  party  the  sum  of  eight  cents 
($.08)  per  head  per  month  for  the  actual 
number  of  sheep  returned  to  them  on  the 
first  day  of  May,  1904.  It  is  further  under- 
stood and  agreed  by  and  between  the  parties 
of  this  contract  that  the  said  party  of  the 
second  part  covenants  and  agrees  to  and 
with  the  said  party  of  the  first  part  that  he 
will  in  a  good  and  husband-like  manner,  and 
according  to  the  best  custom  of  sheep  hus- 
bandry in  the  neighborhood,  herd,  feed,  and 
generally  care  for  said  sheep  as  of  his  own 
property,  and  for  that  purpose  will  provide 
suitable  and  ample  sheep  sheds  and  shelter, 
and  sufficient  hay  to  feed  them  during  win- 
ter, and  will  pay  any  and  all  expenses  of 
herding  and  feeding  the  same,  and  also  the 
expense  of  delivering  them  up  to  said  par- 
ty of  the  first  part  at  the  expiration  of  this 
lease,  at  Chester,  Montana.  And  it  is  fur- 
ther understood  and  agreed  between  the  par- 
ties hereto  that  at  the  expiration  of  said 
term,  or  on  sooner  termination  of  this  lease, 
the  said  party  of  the  second  part  will  sur- 
render and  deliver  to  the  said  party  of  the 
first  part  the  said  sheep  in  as  good  condition 


and  order  as  the  same  may  be  in  when  de- 
livered into  his  possession  on  the  first  day 
of  October,  A  D.  1908,  provided,  however, 
that,  should  any  losses  occur  from  any  cause 
whatsoever,  they  will  be  allowed  to  the 
maximum  extent  of  2  per  cent  on  all  weth- 
ers older  than  one  year,  8  per  cent  on  all 
yearling  wethers,  and  3  per  cent  on  all  dry 
ewes,  without  charge  to  said  second  party, 
provided,  however,  that  said  per  cent  for 
loss  shall  not  be  construed  as  allowing  said 
second  party  to  retain  any  sheep  should 
death  loss  not  equal  per  cent  stated;  and  it 
is  understood  that  said  second  party  will  ex- 
hibit the  pelt  of  each  and  every  sheep  lost 
during  said  term  of  this  lease. 

"It  is  further  agreed  that  should  said 
losses  exceed  the  percentage  as  stated,  the 
said  second  party  will  pay  to  the  said  first 
party  the  sum  of  $3.50  per  head  for  all  weth- 
ers, and  $3  per  head  for  dry  ewes  lost  in 
excess  of  said  percentage.  And  it  is  further 
agreed  that  if,  at  any  time  during  the  s*id 
term,  the  party  of  the  second  part  fails  to 
properly  care  for  said  sheep,  and  fails  in 
season  to  provide  sufficient  hay  and  suitable 
sheds  and  shelter  for  them,  then  the  said 
party  of  the  first  part  may  resume  posses- 
sion of  said  sheep,  and  for  that  purpose  may 
enter  upon  any  lands  or  premises  wherever 
the  same  may  be  found,  and  shall  have  the 
right  to  use  the  sheds,  feeding  grounds,  and 
lands  of  the  said  party  of  the  second  part 
and  shall  have  the  right  to  erect  sheds  or 
shelter,  and  purchase  hay,  If  necessary,  such 
expense  to  be  paid  by  said  party  of  the  sec- 
ond part,  and,  in  the  event  said  second  par- 
ty or  his  agent  shall  not  carefully  and  prop- 
erly care  for  said  sheep,  then,  and  In  that 
event,  said  party  of  the  first  part  shall  have 
the  right  to  resume  possession  of  said  sheet*, 
and  put  such  a  person  in  charge  as  can  prop- 
erly handle  same,  the  expenses  thereof  shall 
be  paid  by  said  second  party." 

It  is  alleged  that  the  plaintiff  had  on  Its 
part  kept  and  performed  all  the  conditions 
of  the  contract  to  be  by  it  kept  and  perform- 
ed, but  that  the  defendant  had  failed  to  re- 
turn to  plaintiff  1,490  wethers,  all  older  than 
one  year,  after  allowance  had  been  made  of 
2  per  cent  under  the  terms  of  the  contract, 
which  were  of  the  value  of  $6,653.52;  that 
the  defendant  thereby  became  Indebted  to 
the  plaintiff  over  and  above  the  amount  he 
was  entitled  to  receive  from  the  plaintiff  for  • 
keeping  the  sheep  in  the  sum  of  $2,371.54, 
with  interest  from  May  1,  1904.  In  the 
fourth  count  plaintiff  sues  upon  an  account 
for  goods,  wares,  and  merchandise  sold  and 
delivered  to  defendant  by  the  Benton  Hard- 
ware Company  of  the  value  of  $79.40;  the 
plaintiff  being  the  owner  of  the  account  un- 
der an  assignment  to  it  by  the  company. 

The  answer  of  the  defendant  to  the  first 
second,  and  fourth  counts  admits  all  the  al- 
legations contained  in  them.  In  answer  to 
the  third  count  while  it  is  admitted  that 
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sheep  to  the  number  alleged  were  delivered 
to  the  defendant  and  that  upon  redelivery  to 
plaintiff  he  failed  to  account  for  1,940  head, 
for  which  he  had  agreed  to  pay  under  the 
terms  of  the  contract,  be  denies  that  these 
were  all  wethers  older  than  one  year,  and  al- 
leges that  the  losses  by  death  were  about 
equally  distributed  among  the  different 
classes,  and  that  he  should  be  charged  for 
them  accordingly.  It  is  further  alleged  that 
he  delivered  to  the  plaintifT  during  the 
period  covered,  by  the  contract  pelts  and 
wool  taken  from  sheep  lost  of  the  value  of 
$1,377.65,  for  which  sum  he  was  entitled 
to  a  credit  upon  the  amount  claimed  by 
plaintiff.  Then,  in  a  paragraph  designated 
as  an  affirmative  defense  and  counterclaim, 
it  Is  alleged  : 

"(1)  That  the  plaintiff  was  guilty  of  per- 
petrating a  fraud  upon  this  defendant  in  the 
execution  of  said  contract,  'Exhibit  A,'  to 
the  plaintiff's  complaint,  in  this:  that  the 
defendant  had  had  In  his  custody  under  a 
former  contract  between  4,000  and  5,000 
sheep  described  in  the  plaintiffs  complaint, 
and  they  were  still  upon  his  premises  at  the 
time  the  aforesaid  contract  was  entered  Into 
on  or  about  the  1st  of  October,  1903;  that 
said  sheep  were  fat  and  healthy  and  In  good 
condition  to  go  through  the  winter;  that,  In 
addition  to  said  sheep  that  were  already 
upon  his  premises  when  said  contract  was 
made,  the  plaintiff  added  thereto  about  5,000 
sheep  which  were  at  the  time  of  said  con- 
tract, and  had  been  for  some  time  previous 
thereto,  upon  the  range  near  Malta,  in  Valley 
county,  Mont.;  that  said  sheep  last  described 
had  been  prior  to  the  making  of  this  contract 
exposed  to  a  certain  disease  which  was  in- 
fectious and  often  fatal,  known  as  'ulcerated 
foot  and  lip  disease';  that  one  J.  H.  Huse, 
who  was  the  agent  and  representative  and 
general  manager  of  the  plaintiff  company, 
and  who  had  charge  of  all  of  said  sheep  at 
the  time  said  contract  was  made,  and  with 
whom  the  defendant  made  said  contract, 
knew  at  the  time  that  said  contract  was 
made  that  these  sheep  had  been  exposed  to 
this  infectious  disease,  and  wrongfully  and 
fraudulently  concealed  said  fact  from  this 
defendant. 

"(2)  Defendant  further  alleges  that  the 
plaintiff  through  said  agent  caused  to  be  in- 
serted In  said  contract  the  following:  'That, 
at  the  expiration  of  said  term  or  sooner 
termination  of  this  lease,  the  said  party  of 
the  second  part  (this  defendant)  will  sur- 
render and  deliver  to  the  said  party  of  the 
first  part  the  said  sheep  In  as  good  condition 
and  order  as  the  same  may  be  in  when  de- 
livered in  his  possession  on  the  first  day 
of  October,  1903.'  Following  this  is  the 
clause  which  allows  this  defendant  a  max- 
imum loss  of  2  per  cent,  on  all  wethers  old- 
er than  one  year,  and  3  per  cent,  on  all 
yearling  wethers  and  dry  ewes.  Defendant 
alleges  that,  when  the  above  paragraph  was 
inserted  in  this  contract,  said  Huse,  agent 


and  representative  of  the  plaintiff,  knew  that 
said  5,000  sheep  which  had  been  brought 
from  Malta  had  been  exposed  to  this  disease, 
and  that  there  was  evidence  of  lameness  in 
some  of  the  sheep  at  that  time,  and  that 
they  were  taking  the  disease.  Said  clause 
was  inserted  in  said  contract  by  said  agent 
for  the  fraudulent  purpose  of  making  this 
defendant  liable  for  whatever  losses  there 
might  be  from  death  among  said  sheep  from 
said  disease.  The  foregoing  the  defendant 
charges  upon  Information  and  belief.  De- 
fendant further  alleges  that  at  the  time  said 
sheep  from  Valley  county  were  delivered 
he  noticed  that  some  of  them  were  lame, 
but  there  were  no  ulcers  or  soreness  upon 
the  feet  or  the  lips  of  any  of  them,  and  de- 
fendant called  the  attention  of  said  Huse 
to  the  fact  that  some  of  the  sheep  were 
lame,  and  said  Huse  replied  that  the  lame- 
ness was  caused  by  their  having  been  trailed 
across  a  certain  burned  district  on  their  way 
from  Valley  county  to  his  premises. 

"(3)  Defendant  further  alleges  that  he 
made  said  contract  with  reference  to  said 
sheep  being  in  a  healthy  condition,  and  that 
said  sheep  at  the  time  he  received  them  had 
the  appearance  of  being  in  a  healthy  and 
good  condition;  that,  if  he  had  known  the 
sheep  had  been  exposed  to  said  disease,  he 
would  never  have  received  them,  nor  entered 
Into  such  a  contract 

"(4)  Defendant  further  alleges  that  said 
sheep  commenced  to  develop  said  disease 
shortly  after  he  took  possession  of  them; 
that  it  was  a  new  disease  to  him,  and  that 
he  did  not  know  its  nature  nor  as  to  how 
fatal  it  might  be;  that  as  fast  as  a  sheep 
would  develop  the  disease,  he  would  cut  it 
out  of  the  flock  and  put  it  in  a  corral  and 
under  his  sheds,  and  give  it  the  best  care 
and  attention  possible;  that  the  disease 
gradually  spread  - among  the  bands  until  it 
became  so  prevalent  that  there  were  very 
few  of  the  sheep  that  did  not  take  the  dis- 
ease; that  he  filled  his  corrals  and  his  sheds 
with  them,  and  gave  them  the  best  atten- 
tion, feeding  them  hay  and  oats  In  large 
quantities,  and  did  everything  In  his  pow- 
er to  save  as  many  of  the  sheep  from  dying 
as  he  possibly  could;  that  be  wrote  the  plain- 
tiff about  the  condition  of  the  sheep,  and 
followed  the  advice  of  said  plaintiff's  agent, 
said  Huse,  in  the  extra  treatment  and  care 
that  he  gave  said  sheep;  that  only  a  few 
of  these  sheep  died  previous  to  the  10th  day 
of  March,  1904,  but  that  large  numbers  of 
them  died  between  the  10th  and  30th  of 
March,  and  they  continued  dying  so  long  as 
they  remained  in  his  possession,  and,  as  de- 
fendant is  informed  and  believes,  continued 
to  die  afterwards. 

"(5)  Defendant  further  alleges  that  near- 
ly all  of  the  losses  by  death  among  the  sheep 
were  caused  by  this  disease.  The  loss  from 
other  causes  was  merely  nominal. 

"(6)  Defendant  further  alleges  that  he  had 
corrals  and  sheds  enough  to  take  care  of 
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these  sheep,  and  gave  them-  the  best  of  at- 
tention, and  that  he  had  a  large  and  excellent 
range  upon  which  to  pasture  said  sheep. 

"(7)  Defendant  further  alleges  that  the 
plaintiff  Is  not  entitled  to  recover  anything 
under  said  contract  for  the  loss  of  said  sheep 
by  reason  of  the  fraud  practiced  upon  him 
by  it  through  Its  said  agent;  that  it  was  im- 
possible for  him  to  comply  with  his  said 
contract  as  to  returning  to  the  plaintiff  of 
said  sheep  which  had  died;  and  that  the 
loss  of  said  sheep  was  by  reason  of  the  said 
disease,  the  existence  of  which  among  said 
sheep,  and  the  fact  that  they  had  been  ex- 
posed to  it,  were  fraudulently  concealed 
from  this  defendant  by  the  plaintiff. 

"(8)  Defendant  further  alleges  that  he  had 
no  knowledge  or  Information  from  which 
he  could  have  acquired  knowledge,  of  the  fact 
that  said  Huse  knew  that  said  sheep  had 
been  exposed  to  this  disease  until  about  a 
month  after  he  had  returned  said  sheep  to 
the  plaintiff,  to  wit,  on  or  about  the  23d  day 
of  May,  1904. 

"(9)  Defendant  further  alleges  that  he  was 
advised  that  if  the  plaintiff,  without  knowl- 
edge that  said  sheep  had  been  exposed  to 
this  Infectious  disease,  acted  in  good  faith 
in  the  making  of  said  contract,  and  in  the 
delivery  of  said  sheep  to  him  under  the 
same,  he  would  be  bound  by  said  contract  to 
make  said  loss  good.  For  this  reason,  he 
did  not  repudiate  said  contract  and  return 
said  sheep  to  the  plaintiff  when  he  first  dis- 
covered that  said  sheep  had  said  disease. 
Defendant  further  alleges  that  he  had  no 
knowledge  at  the  time  he  made  said  contract 
and  took  said  sheep  Into  his  possession  that 
they  had  been  exposed  to  said  disease." 

The  remaining  portion  of  the  answer  sets 
up  three  separate  counterclaims.  The  first 
of  these,  adopting  by  reference  all  the  alle- 
gations contained  in  the  affirmative  de- 
fense, avers  that,  by  reason  of  the  foregoing 
fraud  practiced  upon  the  defendant,  It  be- 
came necessary  for  him  to  expend,  and  that 
he  did  expend,  more  than  he  would  otherwise 
have  expended  for  help  to  care  for  the  sheep, 
the  sum  of  $706.54;  that  he  was  compelled 
to  feed  to  them  hay  and  grain  of  the  value 
of  $4,820.83  more  than  would  otherwise 
have  been  necessary;  and  that  he  suffered 
damage  In  these  amounts  through  the  fraud 
of  plaintiff.  The  second  count,  after  setting 
forth  the  numbers  of  different  classes  of 
sheep  which  defendant  claims  that  he  had 
actually  received  under  the  contract,  varying 
in  some  particulars,  not  requiring  notice, 
from  the  statements  made  In  the  complaint, 
alleges  that  there  is  due  to  defendant  for  the 
care  of  the  sheep,  at  the  price  fixed  In  the 
contract  and  for  extra  feed  he  had  given  to 
a  certain  number  of  the  ewes  under  a  spe- 
cial agreement,  made  after  the  signing  of 
the  contract,  the  sum  of  $5,675.88,  with  in- 
terest from  April  23,  1904,  the  date  at  which 
the  sheep  were  redelivered  to  the  plaintiff. 
The  third  count,  without  adopting  the  alle- 


gations of  fraud  contained  In  the  separate 
defense,  alleges  that  at  the  time  the  defend- 
ant entered  into  the  contract  referred  to  in 
the  complaint  and  the  sheep  were  delivered 
to  him  by  the  plaintiff  he  was  the  owner  of 
certain  corrals  of  the  value  of  $3,500,  and,  of 
grazing  lands;  that  the  sheep  were  so  dis- 
eased with  Hp  and  foot  ulceration  that  they 
Infected  these  sheds  and  lands;  that  tbe 
plaintiff  knew  that  the  sheep  were  diseased, 
and  that  defendant  did  not,  but  was  led  by 
the  plaintiff  to  believe  that  they  were  not; 
and  that,  by  reason  of  the  infection  of  tbe 
sheds  and  lands,  the  defendant  had  been 
damaged  to  the  amount  of  $5,000.  By  an 
amendment  made  to  the  answer  at  the  begin- 
ning of  the  trial,  it  is  denied  that  the  rea- 
sonable value  of  the  sheep  delivered  to  the 
defendant  is  $3.50  for  wethers  and  $3  for 
ewes;  and  it  is  then  alleged  that  they  were 
so  diseased  at  the  time  they  were  delivered 
that  they  were  of  no  value  whatever.  Judg- 
ment is  demanded  for  all  the  amounts  set 
forth  In  these  counterclaims.  There  was  is- 
sue by  reply. 

The  trial  resulted  in  a  verdict  for  the  de- 
fendant for  $3,995.26,  and  for  costs  of  suit. 
The  plaintiff  has  appealed  from  the  judgment 
and  an  order  denying  it  a  new  trial,  and  also 
from  two  special  orders  made  after  judg: 
ment,  upon  the  settlement  of  the  bill  of  ex- 
ceptions, the  result  of  which  was  to  correct 
the  records  of  the  district  court  so  as  to 
show  that  Judgment  had  been  entered  in  tbe 
case  on  July  25th,  Instead  of  July  5th.  It  is 
apparent  that  the  theory  upon  which  defend- 
ant seeks  to  recover  damages  against  tbe 
plaintiff  upon  all  of  his  counterclaims,  ex- 
cept the  second,  is  that  he  had  been  Induced 
by  the  plaintiff  through  fraud  to  enter  into 
the  contract  This  puts  him  in  position  of 
a  plaintiff  suing  to  recover  damages  suffered 
by  reason  of  the  deceit  and  fraud  of  the  de- 
fendant The  question  is  submitted  to  us 
whether  or  not  the  facts  set  forth  in  these 
counterclaims  are  sufficient  to  support  a 
judgment.  No  specific  complaint  is  made  as 
to  the  form  of  these  pleadings;  but,  before 
examining  the  allegations  on  the  head  of 
fraud  in  order  to  determine  their  sufficiency, 
it  may  not  be  out  of  place  to  notice  some 
features  of  them  which,  in  our  opinion,  are 
fatal  defects. 

Upon  the  assumption  that  substantial  al- 
legations in  one  count  of  a  pleading  form- 
ing the  very  foundation  of  the  cause  of  ac- 
tion may  be  embodied  In  a  following  count 
by  words  of  reference  only,  the  third  coun- 
terclaim contains  no  allegations  attempting 
to  show  fraud,  nor  any  words  of  reference 
to  the  preceding  portions  of  the  answer 
where  they  are  found.  The  contract  at- 
tached to  the  complaint  is  referred  to.  Re- 
garding this  as  a  sufficient  averment  on  this 
head,  there  are  no  facts  stated  from  which 
it  can  be  understood  wherein  or  how  tbe 
plaintiff  wronged  the  defendant  in  the  mak- 
ing of  this  contract    Were  the  sheep  to  be 
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healthy  and  free  from  any  kind  of  disease? 
What  Is  the  character  of  the  disease  desig- 
nated as  lip  and  foot  ulceration?  Is  it  fatal 
and  likely  to  result  in  additional  expense 
and  loss  to  one  in  defendant's  position  by 
having  his  corrals  and  grazing  lands  infect- 
ed by  it?  Is  It  in  fact  an  Infectious  dis- 
ease? Plaintiff's  agent  knew  that  the  sheep 
were  Infected  by  it,  but  what  representa- 
tion did  he  make  on  the  subject  to  the  de- 
fendant? Was  this  representation  false? 
What  concealments  did  he  make?  Did  de- 
fendant believe  and  reiy  upon  the  represen- 
tation, and  was  he  thus  induced  to  enter  in- 
to the  contract  to  his  damage,  whereas,  if 
he  had  had  the  knowledge  which  he  now 
has,  he  would  not  have  entered  Into  it?  Did 
plaintiff  intend  to  defraud  him  by  Inducing 
him  to  assume  the  obligations  of  the  con- 
tract? There  are  no  allegations  in  this 
count  answering  any  of  these  questions. 
There  is  only  the  Indirect  statement  that  the 
disease  was  infectious;  that  plaintiff  knew 
it ;  that  defendant  did  not  know  it ;  and  the 
statement,  by  way  of  conclusion,  that  plain- 
tiff led  him  to  believe  that  the  sheep  were 
not  diseased.  This  is  not  enough  to  justify 
avoiding  the  contract  and  granting  the  relief 
demanded.  Something  more  is  required  than 
mere  innuendo  or  inference.  In  such  case 
the  statement  of  facts  as  to  how  the  fraud 
was  committed  must  make  it  appear  with 
reasonable  certainty  (1)  that  the  defendant 
made  a  representation  or  statement  intend- 
ing that  the  plaintiff  should  act  upon  it; 
(2)  that  the  representation-  was  false;  (3) 
that  the  plaintiff  believed  the  statement; 
and  (4)  that  he  acted  upon  it  and  was  dam- 
aged. Butte  Hardware  Go.  v.  Knox,  28 
Mont  111,  72  Pac.  301;  Byard  v.  Holmes, 
34  N.  J.  Law,  206;  Runge  v.  Brown,  23 
Neb.  817,  37  N.  W.  660.  A  fraudulent  con- 
cealment is  the  intentional  concealment  of 
some  fact  known  to  the  defendant  which 
It  is  material  for  the  plaintiff  to  know  to 
prevent  being  defrauded.  Page  v.  Parker, 
43  N.  H.  363,  80  Am.  Dec.  172.  Indeed,  the 
concealment  of  a  fact  which  one  is  bound 
to  disclose  is  the  equivalent  of  an  indirect 
representation  that  such  fact  does  not  ex- 
ist, and  differs  from  a  direct  false  state- 
ment only  In  the  mode  by  which  it  is  made. 
Testing  the  third  counterclaim  by  these 
rules,  It  is  wholly  insufficient  to  justify  a 
recovery  upon  the  ground  of  deceit 

The  second  counterclaim  is  also  Insufficient 
because  it  contains  no  independent  state- 
ment of  the  facts  constituting  fraud.  It 
is  true  it  refers  to  the  affirmative  defense 
and  adopts  the  allegations  there  made; 
but  this  violates  a  fundamental  rule  of 
pleading,  that  each  cause  of  action  alleged 
must  be  complete  In  Itself,  except  as  to 
allegations  introductory  or  by  way  of  in- 
ducement, which,  having  been  once  made 
in  a  preceding  count,  may  be  adopted  by 
reference.  Murray  v.  City  of  Butte,  35  Mont. 
161,  88  Pac  789;  McKay  v.  McDougal,  19 


Mont  488,  48  Pac.  988;  Hefferlln  v.  Karl- 
man,  29  Mont  130,  74  Pac.  201;  Bates,  PI. 
&  Pr.  P.  &  F.  502.  The  pertinency  of  these 
remarks  touching  the  form  of  the  pleadings, 
though  made  somewhat  by  way  of  digression, 
will  become  apparent  when  we  come  to  no- 
tice the  rulings  of  the  court  upon  the  ad- 
missibility of  evidence  under  the  allegations 
of  the  third  counterclaim.  The  purpose  of 
the  second  counterclaim  is  merely  to  recover 
of  the  plaintiff  the  amount  due  defendant 
under  the  contract  for  the  care  of  the  sheep 
delivered  to  him  and  for  an  amount  agreed 
to  be  paid  him  for  extra  feed  to  certain 
ewes  under  a  special  agreement,  made  after 
the  contract  was  entered  Into.  No  allega- 
tions of  fraud  were  necessary  in  order  to 
aid  recovery  under  this  count.  Just  here  it 
may  be  noted  that  under  a  stipulation  made 
by  counsel  during  the  trial,  to  which  refer- 
ence is  hereafter  made,  all  controversy  aris- 
ing out  of  issues  made  upon  this  count  was 
eliminated.  The  question,  and  the  only  ques- 
tion, actually  tried,  was  whether  plaintiff 
was  guilty  of  fraud  in  procuring  the  con- 
tract, and  the  verdict  was  based  upon  a 
finding  against  plaintiff  on  this  issue. 

Recurring,  then,  to  the  main  question,  are 
the  allegations  contained  in  the  affirmative 
defense,  and  adopted  by  reference  as  a  part 
of  the  first  counterclaim,  sufficiently  cer- 
tain and  specific  to  sustain  a  judgment? 
It  will  be  noticed  upon  examination  of  these 
allegations  that  the  clause  of  the  contract 
which  it  Is  said  was  the  result  of  plaintiff's 
fraud  is  the  one  quoted  In  the  answer  as 
follows:  "That  at  the  expiration  of  the 
said  term  or  sooner  termination  of  this  lease 
the  said  party  of  the  second  part  will  sur- 
render to  the  said  party  of  the  first  part 
the  said  sheep  in  as  good  condition  and  or- 
der as  the  same  may  be  In  when  delivered 
In  his  possession  on  the  first  day  of  October, 
1903."  The  gist  of  the  complaint  made  is 
that,  by  the  insertion  of  this  clause,  the 
defendant  was  made  to  assume  charge  of  the 
sheep,  and  became  liable  for  losses  which 
might  occur  from  an  extraordinary  cause, 
of  the  existence  of  which  the  defendant  had 
no  knowledge;  whereas,  if  Its  existence  had 
been  divulged  to  him  by  the  agent  of  the 
plaintiff,  he  would  not  have  assumed  charge 
of  them  at  all.  In  other  words,  the  defend- 
ant was  willing  and  purposed  to  enter  into 
the  contract  by  which  he  would  become  lia- 
ble for  losses  resulting  from  ordinary  causes. 
Including  diseases  to  which  sheep  are  or- 
dinarily subject,  but  that  he  did  not  assume 
losses  likely  to  result  from  extraordinary 
and  unusual  causes,  and  would  not  have 
done  so  but  for  the  fraudulent  concealments 
and  false  statements  by  the  agent  of  plain- 
tiff. The  contract  says  nothing  on  this  sub- 
ject; but,  since  no  complaint  is  made  of 
It  except  In  the  one  particular,  we  must 
proceed  upon  the  assumption  that  this  Is  the 
gravamen  of  defendant's  charge.  This  being 
the  specific  wrong  done,  it  became  necessary 
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to  allege  with  reasonable  certainty  the  facts 
concerning  It,  to  wit,  that  at  the  time  the 
contract  was  made  the  sheep  had  been  ex- 
posed to  an  infection-  disease;  that  they 
had  contracted  it  or  would  probably  do  so, 
and  that  it  was  so  fatal  In  character  as  to 
result,  or  to  be  likely  to  result,  in  extraor- 
dinary losses;  that  the  plaintiffs  agent  then 
knew  these  facts ;  that  defendant  was  Igno- 
rant of  them ;  that  the  plaintiff  concealed  its 
knowledge,  and  by  its  false  statements  as 
to  their  condition,  made  with  the  Intent  to 
mislead  the  defendant,  did  mislead  him; 
and  that  the  defendant  was  injured.  It 
should  also  appear  that  the  circumstances 
were  such  that  the  defendant  had  a  right 
to  rely  upon  the  statements  of  plaintiff's 
agent  or  have  him  divulge  what  were  the 
exact  conditions,  and  that  he  did  so,  for, 
though '  the  statements  of  plaintiff's  agent 
were  false  and  his  concealment  of  his  knowl- 
edge was  with  fraudulent  intent,  yet  the 
defendant  would  not  therefore  have  ground 
to  complain,  if  the  circumstances  were  such 
that  he  ought  to  have  known  the  conditions, 
and  that,  if  he  entered  into  the  contract, 
he  would  incur  liability  for  extra  losses; 
for,  "when  it  appears  that  a  party  who 
claims  to  have  been  deceived  to  his  preju- 
dice has  investigated  for  himself,  or  that 
the  means  were  at  hand  to  ascertain  the 
truth  or  falsity  of  any  representations  made 
to  him,  his  reliance  upon  such  representa- 
tions, however  false  they  may  have  been, 
affords  no  ground  of  complaint."  Grinr«>d 
v.  Anglo-American  Bond  Co.,  34  Mont.  169, 
85  Pac.  891.  Reduced  to  a  brief  statement, 
the  answer  alleges  that  5,000  of  the  sheep 
delivered  to  defendant  had  been  exposed  to 
an  infectious  and  often  fatal  disease;  that 
it  was  known  as  "ulcerated  foot  and  lip 
disease";  that  Huse,  the  agent  of  plaintiff, 
knew  of  the  exposure,  and  concealed  this 
fact ;  that,  knowing  this  fact,  he  Incorporat- 
ed the  covenant  In  the  contract  rendering  de- 
fendant liable  for  losses  which  might  be 
caused  by  the  disease;  that,  defendant  hav- 
ing noticed  that  some  of  the  sheep  were 
lame  and  having  called  attention  to  It.  Huse 
told  him  that  the  lameness  was  due  to  travel 
over  burned  lands;  that  the  contract  had 
been  made  on  the  part  of  the  defendant  with 
reference  to  healthy  sheep;  that  thereafter 
the  disease  spread  through  the  herd  and 
became  prevalent ;  that  nearly  all  losses  were 
the  result  of  this  disease;  that  he  had  no 
knowledge  or  Information  from  which  he 
could  have  gained  knowledge  that  Huse 
knew  of  the  exposure  of  the  sheep ;  and  that 
defendant  was  advised  that,  if  the  plaintiff 
had  acted  in  good  faith  in  delivering  the 
sheep,  without  knowledge  of  their  exposure, 
he.  defendant,  would  be  liable  for  losses  re- 
sulting from  the  disease.  These  allegations 
are  wholly  insufficient.  It  is  not  alleged  that 
Huse  knew  anything  of  the  fatal  character 
of  the  disease,  or  from  his  experience  or 
any  other  reason  should  have  known  of  it, 


and  that  the  sheep  had  been  infected  by  It. 
nor  that  his  representations  as  to  the  cause 
of  the  lameness  observed  by  defendant  were 
false  and  made  with  Intent  to  mislead  and 
did  mislead  the  defendant,  nor  that  defendant 
relied  upon  the  misrepresentations  so  made. 
It  does  not  appear  but  that  the  defendant 
had  equal  opportunity  with  plaintiff  to  know 
exactly  what  the  conditions  were.  Evidently 
the  parties  to  the  contract  had  in  mind  at 
the  time  It  was  made  the  probability  of 
losses  during  the  winter  months  at  least  from 
ordinary  causes,  as  well  as  other  causes,  else 
there  would  have  been  inserted  an  exception 
in  this  regard.  Since  the  contract  contains 
no  such  exception,  the  liability  assumed  un- 
der it  may  not  be  avoided  by  allegations  so 
vague  and  indefinite  that  give  room  only  for 
inference  of  wrongdoing  on  the  part  of  the 
plaintiff.  Relief  can  be  had  only  upon  a 
statement  of  probative  facts  coming  substan- 
tially within  the  rule  laid  down  in  the  cases 
heretofore  cited. 

Contention  is  made  that  the  court  erred 
in  not  directing  a  verdict  for  plaintiff  at  the 
close  of  the  evidence.  Since  the  cause  must 
be  remanded  for  a  new  trial,  we  shall  re- 
frain from  discussing  this  feature  of  the 
case  or  express  any  opinion  thereon.  While, 
for  present  purposes,  it  may  be  conceded  that 
the  evidence  on  behalf  of  defendant  did  not 
warrant  a  submission  of  the  case  to  the  jury, 
upon  another  trial  it  may  be  supplemented 
in  substantial  particulars,  in  which  event 
any  opinion  expressed  by  this  court  at  this 
time  would  be  of  no  value. 

Error  is  assigned  upon  many  of  the  rul- 
ings of  the  court  upon  the  admission  and 
exclusion  of  evidence,  and  upon  instructions 
given  and  refused.  Error  is  also  assigned 
upon  the  action  of  the  court  in  permitting 
the  defendant  to  open  and  close  the  argument 
to  the  Jury.  Many  of  the  questions  arising 
upon  the  rulings  of  the  court  on  the  evi- 
dence are  so  destitute  of  merit  as  not  to  re- 
quire special  notice;  while  nearly  all  the 
rest  have  been  sufficiently  covered  by  what 
we  have  already  said.  In  most  cases  the 
objection  went  to  the  competency  of  the  evi- 
dence under  the  pleadings,  tending  to  estab- 
lish fraud.  Since  we  have  shown  that  the 
allegations  on  this  subject  were  insufficient, 
the  objections  under  this  head  should  have 
been  sustained.  This  is  particularly  true  of 
all  objections  made  to  such  evidence  under 
the  third  count  in  the  answer.  Special  no- 
tice will  be  made  of  some  of  these  rulings 
which  are  not  disposed  of  by  this  general 
statement. 

Defendant  was  permitted  to  introduce  evi- 
dence showing  that  some  of  the  sheep  were 
affected  by  tapeworms  before  the  delivery 
was  made  to  him.  This  ruling  was  preju- 
dicial error.  There  was  no  Issue  in  the 
pleadings  as  to  diseases  generally,  nor  as 
to  the  health  of  the  sheep  as  affected  by 
tapeworms.  The  Issue  sought  to  be  made  and 
tried  was  as  to  whether  the  sheep  were  af- 
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fected  with  lip  and  foot  ulceration;  whether 
this  Is  an  infectious  and  fatal  disease;  and 
whether  plaintiff  fraudulently  misrepresent- 
ed the  facts  in  this  connection.  It  was  not 
shown  that  tapeworms  are  one  of  the  symp- 
toms of  this  disease  or  one  of  its  results. 
The  evidence  went  to  an  Inquiry  entirely 
without  the  Issues. 

As  to  the  amount  of  damage  suffered  by 
defendant  by  reason  of  the  infection  of  his 
grazing  lands  and  sheds,  the  defendant,  aft- 
er stating  that  another  herd  of  sheep  which 
he  had  wintered  during  1904  and  1905  had 
caught  the  infection,  and  that  he  could  not 
thereafter  get  sheep  to  winter,  was  permit- 
ted to  state  that  he  had  suffered  damage  to 
the  amount  of  $5,000.  He  had  not  thereto- 
fore stated  any  of  the  particular  items  going 
to  make  up  this  amount.  The  ruling  was 
erroneous.  The  witness  should  have  been 
required  to  state  the  particulars  wherein  he 
had  been  damaged,  leaving  it  to  the  jury  to 
draw  its  conclusion  as  to  the  amount  from 
the-  basis  of  calculation  thus  furnished. 
While  the  witness  might,  after  stating  that 
he  had  been  damaged  and  after  giving  the 
particular  items,  have  been  permitted  to 
state  the  sum  total,  the  statement  by  him 
of  his  conclusion  as  to  the  lump  sum  fur- 
nished no  basis  for  calculation  by  the  jury. 
A  verdict  based  upon  such  evidence  is  based 
upon  the  conclusion  of  the  witness,  and  not 
that  of  the  jury.  Dougherty  v.  Stewart,  43 
.  Iowa,  643;  Smith  v.  Eubanks  &  Hill,  72  Ga. 
280;  13  Cyc.  211. 

Evidence  was  admitted  of  the  details  of 
a  conversation  between  the  defendant  and 
Huse,  plaintiffs  agent,  during  the  month  of 
September  preceding  the  date  of  the  contract, 
at  which  a  preliminary  arrangement  was 
made  about  wintering  the  sheep  in  contro- 
versy. The  defendant  testified  that  at  that 
time  the  agreement  was  made  that  he  should 
.have  sound,  healthy  sheep.  This  was  object- 
ed to  on  the  ground  that  it  tended  to  vary 
the  terms  of  the  written  contract  There 
was  no  issue  in  the  case  upon  the  question 
whether  the  contract  did  not  contain  all  the 
stipulations  of  the  parties,  and  apparently 
the  evidence  bad  no  pertinency  to  any  of  the 
issues  tried;  nor  is  It  pointed  out  in  respond- 
ent's brief  that  it  was  competent  for  any 
other  purpose.  It  should  have  been  exclud- 
ed. Whether,  under  Issues  properly  made 
in  the  pleadings,  it  would  be  competent  upon 
the  question  of  fraud,  we  do  not  decide. 

The  witness  Hoffman  was  permitted,  over 
objection  of  the  plaintiff,  to  express  his  opin- 
ion as  to  the  cause  of  the  extraordinary  loss 
in  the  herd  of  sheep  in  charge  of  the  defend- 
ant during  the  winter.  It  did  not  appear 
from  his  previous  examination  what  knowl- 
edge he  had  of  the  conditions  which  existed 
at  defendant's  place;  but  it  did  appear  that 
he  had  had  experience  in  raising  and  caring 
for  sheep.  While  it  may  have  been  compe- 
tent for  him  to  state  that  the  disease  was 
fatal  and  naturally  resulted  in  loss  by  death, 


in  the  absence  of  knowledge  of  other  condi- 
tions prevalent  there — such  as  want  of  prop- 
er care  and  attention  on  the  part  of  the  de- 
fendant— he  should  not  have  been  permitted 
to  state  that  the  losses  all  resulted  from 
the  disease,  which  be  In  effect  did. 

Witness  Whitmore,  after  stating  that  his 
sheep  had  contracted  Up  and  foot  ulceration 
in  the  winters  of  1902  and  1903,  and  that  this 
was  his  first  experience  with  the  disease, 
was  asked  to  state  his  opinion  as  to  whether 
defendant's  sheds  were  Infected  by  It  His 
previous  examination  showed  neither  knowl- 
edge gained  by  investigation,  nor  experience 
in  treating  the  disease,  sufficient  to  enable 
him  to  express  an,  opinion  on  this  subject. 

Huse,  the  agent  of  plaintiff,  was  asked 
on  cross-examination  what  effort  he  had 
made  personally,  after  the  disease  became 
prevalent  in  the  herd,  to  get  the  state  vet- 
erinarian or  any  of  his  assistants  to  go  to 
defendant's  place  to  make  an  investigation. 
The  objection  was  made  to  this  that  it  was 
not  proper  cross-examination.  In  bis  orig- 
inal examination  no  reference  had  been  made 
to  this  subject  The  objection  should  have 
been  sustained  on  that  ground.  Further- 
more, If  the  contract  was  valid  and  binding 
upon  the  defendant,  neither  Huse  nor  the 
plaintiff  was  under  any  obligation  to  under- 
take treatment  of  the  disease,  or  to  employ 
any  one  for  that  purpose.  If  defendant  had 
suffered  damage  by  reason  of  plaintiff's 
fraud.  It  was  Immaterial  whether  Huse  or 
plaintiff  failed  to  give  attention  to  the  sheep 
or  to  expend  any  effort  in  that  behalf. 

Objection  was  made  to  the  giving  of  many 
paragraphs  of  the  charge,  on  the  ground  that 
there  was  no  evidence  calling  for  a  submis- 
sion to  the  jury  of  the  questions  of  fact 
with  reference  to  which  they  were  given. 
This  is  true  as  to  all  of  those  dealing  with 
the  law  of  fraud.  Some  of  them  are  funda- 
mentally erroneous,  and  should  not  have 
been  given.  Likewise,  some  of  those  request- 
ed by  plaintiff  and  refused  embodied  correct 
principles  of  law,  and  some  of  them  were  not 
covered  by  the  charge.  These  should  have 
been  given.  We  shall  not  undertake  to  give 
special  notice  to  any  of  them,  deeming  what 
we  have  already  said  sufficient  to  guide  the 
district  court  on  another  trial  when  the  is- 
sues are  properly  made  up. 

There  is  no  merit  in  the  contention  that 
counsel  for  the  plaintiff  should  have  been  al- 
lowed to  open  and  close  the  argument  to  the 
Jury-  Section  6746,  Rev.  Codes  1907,  pro- 
vides that  "when  the  jury  has  been  charg- 
ed, unless  the  case  is  submitted  to  the  jury 
on  either  side,  or  on  both  sides,  without  ar- 
gument, the  party  upon  whom  rests  the  bur- 
den of  proof  must  commence  and  may  con- 
clude the  argument"  The  situation  assum- 
ed by  the  parties  in  this  case  was  this :  At 
the  close  of  the  evidence  offered  by  plaintiff 
in  support  of  the  third  count  of  the  com- 
plaint— the  only  one  upon  which  defendant 
tendered  an  Issue  requiring  proof  on  the  part 
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of  the  plaintiff — It  was  stipulated  by  counsel 
that,  If  plaintiff  was  entitled  to  have  judg- 
ment for  any  amount,  It  should  be  for  $6,- 
414.22,  the  balance  shown  In  an  itemized 
statement  of  charges  against  defendant  up- 
on all  the  causes  of  action  stated  in  the  com- 
plaint, and  credits  to  which  defendant  was 
entitled  on  account  of  the  care  of  the  sheep. 
In  the  absence  of  any  evidence  on  the  part 
of  the  defendant  in  support  of  his  counter- 
claims for  damages  for  plaintiff's  fraud,  the 
result  would  have  been  a  Judgment  in  plain- 
tiffs favor  for  the  amount  stipulated.  The 
burden  of  proof  was  therefore  upon  the  de- 
fendant, and  he  had  the  right  to  open  and 
close  the  argument 

So  far  we  have  considered  questions  pre- 
sented by  a  bill  of  exceptions  which  was 
made  a  part  of  the  record  at  the  close  of 
the  trial.  The  judgment  was  actually  enter- 
ed in  the  case  on  July  25,  1907.  The  no- 
tice of  intention  to  move  for  a  new  trial 
was  given  on  July  15th.  Section  6796  of 
the  Revised  Codes  of  1907  declare  that  the 
notice  of  Intention  to  move  for  a  new  trial 
must  be  given  within  10  days  after  notice  of 
the  entry  of  judgment  The  giving  of  the  no- 
tice in  this  case  was  therefore  premature,  and 
was  not  effective  as  the  basis  of  the  motion. 
The  order  denying  the  motion  for  a  new 
trial  must  therefore  be  affirmed. 

We  do  not  think  it  necessary  to  discuss  at 
length  the  questions  presented  by  the  ap- 
peals from  the  two  special  orders  made  by 
the  court  after  final  judgment  had  been  en- 
tered. The  result  of  one  of  them  was  a 
change  In  the  record  of  the  case  so  as  to 
make  it  speak  the  truth  as  to  the  date  of  the 
entry  of  judgment  That  a  court  has  this 
power  over  its  records  cannot  be  questioned. 
Territory  v.  Clayton,  8  Mont.  1,  19  Pac.  293 ; 
Kendall  v.  Oneal,  16  Mont  303,  40  Pac.  599; 
Insurance  Co.  v.  Boon,  95  U.  S.  117,  24  L. 
Ed.  395;  17  Ency.  PL  &  Pr.  909-911. 

The  other  special  order  was  the  denial  of 
a  motion  for  an  order  directing  the  clerk  to 
enter  judgment  nunc  pro  tunc  as  of  the  date 
of  July  5th.  We  find  no  error  in  the  court's 
action  in  the  premises.  The  Judgment  was 
actually  entered  on  July  23th,  because  the 
clerk  was  behind  in  the  work  of  his  office, 
and  could  not  enter  it  sooner.  The  fact  that 
the  notice  of  Intention  was  given  before  its 
actual  entry  furnished  no  reason  to  order 
the  entry  as  of  an  earlier  date.  There  is  no 
merit  in  these  appeals. 

Attention  may  be  called  to  another  feature 
of  defendant's  answer,  though  no  reference 
Is  made  to  It  In  appellants  brief.  If  the 
defendant  suffered  damage  by  reason  of 
plaintiffs  fraud,  then  It  would  seem  that  he 
has  but  a  single  cause  of' action  arising  out 
of  this  wrong.  All  of  the  damage  suffered 
was  the  direct  result  of  plaintiffs  one  act 
Therefore  all  of  the  elements  going  to  make 


up  the  sum  total  of  the  damages  sought  to 
be  recovered  should  have  been  alleged  In 
a  single  count  Essentially  the  same  condi- 
tion is  presented  here  as  was  found  In  the 
complaint  hi  Murray  v.  City  of  Butte,  supra, 
wherein  it  was  pointed  out  that  plaintiff 
bad  split  his  demand  and  attempted  to  state 
two  causes  of  action,  whereas  he  had  but 
one.  Whether  a  complaint  in  this  form,  a 
statement  of  facts  being  sufficient  in  each 
count  would  support  a  judgment  for  ail  the 
demands  for  damage  or  for  any  of  them,  we 
do  not  decide. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  to  the  district  court  for  a  new 
trial. 

Reversed  and  remanded. 

HOLLOWAY  and  SMITH,  JJ„  concur. 


SHANE  v.  BUTTE  ELECTRIC  BY.  CO. 
(Supreme  Court  of  Montana.    Nov.  18,  1908.) 

1.  Jo  by  (|  103*) — Challenges — Gboundb. 

Under  Rev.  Code,  f  6741,  disqualifying 
as  a  juror  in  civil  cases,  one  having  an  un- 
qualified opinion  or  belief  as  to  the  merits, 
or  one  evincing  enmity  against  or  bias  in  favor 
of  either  party,  and  under  Const,  art.  3,  5  23, 
providing  that  the  right  of  jury  trial  shall  be 
secured  to  all,  it  was  error  in  an  action  against 
a  street  railway  company  to  overrule  a  challenge 
to  a  juror  who  had  formed  an  unqualified  opin- 
ion as  to  the  merits  and  entertained  a  general 
prejudice  against  the  company,  though  such 
opinion  was  based  on  newspaper  reports  or  com- 
mon rumor  and  the  juror  stated  that  he  could 
fairly  try  the  case  according  to  the  evidence  and 
instructions;  the  common-law  rule  excluding 
jurors  for  actual  bias  not  being  modified  in  civil 
practice,  though  changed  by  the  Legislature  in 
criminal  cases. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  |  475 ;  Dec.  Dig.  |  103.*] 

2.  Jubt  110*)— Challenges  fob  Cause— 
Ovebbulino— Right  to  Pebemptobt  Chal- 
lenge—Effect. 

That  defendant  might  have  challenged  a  ju- 
ror peremptorily  does  not  cure  error  in  over- 
ruling a  challenge  for  cause,  where  defendant 
exhausted  its  peremptory  challenges  since  those 
so  challenged  may  have  been  more  objectionable 
than  such  juror,  and  since  notion  in  exercising 
peremptory  challenges  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {  520 ;  Dec.  Dig.  5  110.*] 

3.  Carriers  (§  321*)—  Pabseng  ebb— Collision 
Between  Cabs  of  Diffebent  Companies— 
Pboximate  Cause— Instbuctions. 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  a  passenger  in  a  collision  be- 
tween a  street  car  ana  another  company's  freight 
train,  an  instruction  defining  "proximate  cause" 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  g  321.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Personal  injury  action  by  Guy  Shane- 
against  the  Butte  Electric  Railway  Com- 
pany.   From  a  judgment  for  plaintiff,  de- 


•For  other  cum  im  tame  topic  and  tecUon  NUMBER  In  Dec.  &  Am.  Dig*.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


Mont) 


SHANE  t.  BUTTE  ELECTRIC  RY.  CO. 


959 


fendant  appeals.  Reversed,  and  new  trial 
ordered. 

W.  M.  Blckford  and  Geo.  P.  Shelton,  for 
appellant  John  J.  McHatton,  for  respond- 
ent 

HOLLOWAY,  J.  In  1905  the  Butte  Elec- 
tric Railway  Company  owned  and  operated 
a  line  of  street  cars  propelled  by  electricity 
between  Columbia  Gardens  and  Butte  City. 
This  street  car  line  crossed  the  line  of  the 
Butte,  Anaconda  &  Pacific  Railway  Company 
at  Iron  street  and  Utah  avenue,  In  Butte. 
On  the  night  of  August  20,  1905,  a  collision 
occurred  at  this  place  of  Intersection  between 
a  street  car  owned  and  operated  by  the  street 
railway  company  and  a  freight  train  operat- 
ed by  the  Butte,  Anaconda  &  Pacific  Rail- 
way Company.  The  electric  car  carried  a 
large  number  of  passengers,  some  of  whom 
were  killed  and  many  Injured.  The  plain- 
tiff, Guy  Shane,  brought  this  action  to  re- 
cover damages  for  Injuries  alleged  to  have 
been  sustained  by  him  in  this  collision.  He 
made  the  street  railway  company  and  one 
Alfred  Jackson,  who  was  the  motorman  In 
charge  of  the  street  car  at  the  time  of  the 
.accident  defendants.  There  was  not  any 
service  of  process  upon  Jackson.  The  street 
railway  company  answered,  and,  issue  be- 
ing Joined,  the  cause  was  tried  to  the  court 
sitting  with  a  jury.  A  verdict  was  returned 
In  favor  of  the  plaintiff  for  $8,000.  The 
street  railway  company  moved  for  a  new 
trial,  and  upon  a  bearing  of  the  motion  the 
trial  court  ordered  the  plaintiff  to  remit  $3,- 
500  of  the  verdict  or  submit  to  a  new  trial. 
Within  the  time  allowed  the  plaintiff  filed 
his  consent  in  writing  to  a  reduction  of  the 
verdict  and  a  new  trial  was  denied  and  a 
judgment  rendered  and  entered  in  favor  of 
the  plaintift"  for  $4,500,  from  which  judg- 
ment and  an  order  denying  it  a  new  trial, 
the  defendant  street  railway  company  ap- 
peals. 

In  selecting  the  jury  one  John  Hyland 
was  called,  and,  being  examined  on  his  voir 
dire,  it  developed  that  he  had  formed  an  un- 
qualified opinion  as  to  the  merits  of  the  con- 
troversy, and  that  he  entertained  a  preju- 
dice against  railway  companies  generally. 
He  was  challenged  for  cause,  but  the  chal- 
lenge was  overruled,  and  this  ruling  Is  as- 
signed as  error.  The  defendant  street  rail- 
way company  exhausted  Its  peremptory  chal- 
lenges, but  Hyland  was  a  member  of  the 
trial  jury  which  tried  the  case.  Section 
0741,  Rev.  Code,  specifies  the  grounds  for 
challenges  for  cause,  and  among  others 
enumerates:  "(6)  Having  an  unqualified 
opinion  or  belief  as  to  the  merits  of  the  ac- 
tion. (7)  The  existence  of  a  state  of  mind 
In  the  juror  evincing  enmity  against  or  bias 
in  favor  of  either  party."  The  Constitution 
of  this  state  (article  3,  |  23),  among  other 
things,  provides:    "The  right  of  trial  by 


jury  shall  be  secured  to  all,  and  remain  in- 
violate." Speaking  of  this  guaranty,  the 
Supreme  Court  of  California,  in  Lombard!  v. 
California  Street  Cable  Co.,  124  Cal.  811, 
57  Pac6d  said:  "The  right  to  unbiased 
and  unprejudiced  jurors  is  an  Inseparable 
and  inalienable  part  of  the  right  to  a  trial 
by  jury  guaranteed  by  the  Constitution.  Up- 
on this  proposition  all  the  authorities  agree. 
As  was  said  by  Sir  Edward  Coke  (1  Coke, 
157b)  in  discussing  the  right  of  trial  by  jury, 
under  the  head  of  'Propter  Affectum,'  'for 
all  of  which  the  rule  of  law  is  that  he  must 
stand  indifferent  as  he  stands  unsworn.' " 
And  the  same  language  is  quoted  with  ap- 
proval In  Quill  v.  Southern  Pac.  Co.,  14a 
Cal.  272,  73  Pac.  993.  Can  it  be  said  that 
a  Juror  is  fair  and  impartial  who  has  form- 
ed an  opinion  which  takes  evidence  to  re- 
move, and  who  entertains  a  prejudice  against 
a  class  of  which  the  defendant  is  one?  We 
think  not.  Furthermore,  the  statute  above 
has  prescribed  the  qualifications  of  Jurors,  in 
order  to  Insure  to  litigants  as  nearly  exact 
justice  as  our  form  of  government  will  per- 
mit; and  it  is  not  within  the  province  of 
this  court  to  modify  or  amend  the  statute. 

But  It  is  suggested  by  counsel  for  respond- 
ent that  It  appears  that  the  Juror's  opinion 
was  based  upon  newspaper  reports  or  com- 
mon rumor,  and  that  the  Juror  stated  that 
notwithstanding  his  opinion  he  could  fairly 
try  the  case  according  to  the  evidence  under 
the  instructions  of  the  court  If  this  were 
a  criminal  case,  that  suggestion  would  be 
pertinent.  In  our  civil  practice  we  have  not 
changed  the  rule  of  the  common  law,  which 
excludes  jurors  upon  the  ground  of  actual 
bias ;  but  for  some  reason  which  appeared  to 
the  Legislature  to  be  sufficient  we  have  modi- 
fled  that  rule  In  our  criminal  practice,  and 
to  the  provisions  of  our  civil  practice  above 
quoted  there  Is  added  in  the  criminal  prac- 
tice act  the  following:  "But  no  person  shall 
be  disqualified  as  a  juror  by  reason  of  hav- 
ing formed  or  expressed  an  opinion  upon  the 
matter  or  cause  to  be  submitted  to  such  Jury, 
founded  upon  public  rumor,  statements  In 
public  Journals,  or  common  notoriety  pro- 
vided it  appear  to  the  court,  upon  his  dec- 
laration, under  oath  or  otherwise,  that  he 
can  and  will,  notwithstanding  such  opinlou, 
act  Impartially  and  fairly  upon  the  mat- 
ters to  be  submitted  to  him."  Section  9204. 
Rev.  Code.  As  was  said  by  the  Supreme 
Court  of  California  In  the  Lombardl  Case 
above:  "But  the  statute  makes  no  excep- 
tions. It  does  not  add  the  qualification, 
•But,  if  the  Juror  will  swear  thai  he  can 
Impartially  try  the  case  notwithstanding  his 
bias  toward  his  friend,  or  his  prejudice 
against  his  enemy,  the  challenge  shall  be 
disallowed.'  It  is  apparent  that  such  an  ad- 
dition to  the  statute  would  make  a  material 
change;  but  can  the  court  by  any  line  of 
examination  it  may  see  proper  to  permit,  thus 
change  It?"   We  agree  with  this,  that  a  ma- 
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terlal  change  has  been  made  In  the  criminal 
practice  act ;  but  the  very  fact  that  this  add- 
ed provision  is  found  in  the  criminal  prac- 
tice act,  and  not  In  the  civil  practice  act,  can 
lead  to  but  one  conclusion,  viz.,  that  the 
Legislature  for  some  sufficient  reason  intend- 
ed that  the  more  stringent  rule  of  the  com- 
mon law  should  prevail  in  civil  cases.  In 
speaking  of  the  provisions  of  the  early  Cali- 
fornia Criminal  Code,  with  respect  to  this 
same  subject,  which  were  very  similar  to 
our  civil  practice  act  quoted  above,  the  Su- 
preme Court  of  California,  in  People  v.  Gehr, 
8  Cal.  359,  said:  "The  fact  that  the  juror 
further  said  that  he  could  try  the  cause  im- 
partially was  entitled  to  no  consideration. 
Few  men  will  admit  that  they  have  not  suf- 
ficient regard  for  truth  and  Justice  to  act  im- 
partially in  any  matter,  however  much  they 
may  feel  in  regard  to  it,  and  every  day's  ex- 
perience teaches  us  that  no  reliance  is  to  be 
placed  in  such  declarations.  Nor  is  the  fact 
that  the  opinion  of  the  Juror  was  formed 
merely  from  rumor  any  argument  in  favor  of 
his  competency.  The  statute  excludes  all 
who  have  formed  or  expressed  an  unqualified 
opinion  upon  the  question  of  guilt,  whether 
the  opinion  is  formed  from  rumor  or  from 
the  evidence  or  from  personal  knowledge." 

It  Is  also  suggested  by  counsel  for  respond- 
ent that  the  defendant  might  have  removed 
Hyland  by  a  peremptory  challenge;  but,  for 
all  that  appears,  each  of  the  four  Jurors  ex- 
cused on  peremptory  challenge  may  have  been 
more  objectionable  than  Hyland.  In  any 
event,  the  action  of  a  litigant  in  exercising 
his  peremptory  challenges  is  not  open  to  re- 
view. He  may  use  those  challenges  as  he 
sees  fit  In  our  opinion  this  defendant  com- 
pany was  not  given  that  fair  and  impartial 
trial  which  the  Constitution  and  laws  of  this 
state  contemplate.  Fitts  v.  Southern  Pac. 
Co.,  149  Cal.  319,  86  Pac  719,  117  Am.  St 
Rep.  130 ;  Ruff  v.  Rader,  2  Mont.  215. 

The  defendant  asked  the  trial  court  to  give 
its  offered  Instruction  No.  30,  which  defined 
proximate  cause.  We  think  this  instruction 
or  a  similar  one  should  have  been  given. 
First  National  Bank  v.  Carroll,  35  Mont.  392, 
88  Pac.  1012.  In  passing  we  may  suggest 
that  in  our  opinion  upon  the  showing  made 
in  this  case  the  verdict  and  judgment  as  they 
stand  after  the  reduction  of  $3,500  from  the 
original  amount  as  fixed  by  the  jury  in  the 
verdict  are  still  excessive. 

We  do  not  find  any  other  error  in  the  rec- 
ord; but,  for  the  reasons  given,  the  judg- 
ment and  order  are  reversed  and  a  new  trial 
is  ordered. 

Reversed  and  remanded. 

SMITH,  J.,  concurs. 

BRANTLY,  C.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


GRANT  v.  LANSDON.  Secretary  of  State. 
(Supreme  Court  of  Idaho.    Oct.  3,  190S.J 

1.  States  (|  73*)— Skcbetabt  of  State— Du- 
ties. 

Under  the  provisions  of  section  452.  Rev. 
St.  1887,  the  Secretary  of  State  is  required  to 
keep  his  office  open  for  the  transaction  of  pub- 
lic business  from  10  o'clock  a.  m.  until  4  o'clock 
p.  m.  each  day,  except  upon  holidays. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  §  73.*] 

2.  Elections  (f  139*) — Nominations — Certif- 
icates. 

Under  the  provisions  of  section  22  of  an 
act  providing  for  the  holding  of  general  and 
special  elections,  etc.  (Sess.  Laws  1899,  p.  36), 
it  is  provided  that  certificates  of  nomination  to 
a  public  office  to  be  filed  with  the  Secretary  of 
State  shall  be  filed  not  more  than  69  days  and 
not  less  than  35  days  before  the  day  fixed  by 
law  for  the  election.  As  the  general  election 
occurs  on  the  3d  day  of  November,  1908,  a  cer- 
tificate filed  on  the  28th  day  of  September  would 
have  been  filed  in  time. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  ft  139.*] 

3.  Elections  (1 189*)— Certificates— Filing. 

When  the  Secretary  of  State  keeps  his  of- 
fice open  after  4  o'clock  p.  m..  and  a  certificate 
of  nomination  is' presented  to  him  for  filing  and 
certifying  35  days  before  the  day  fixed  by  law 
for  the  election,  it  is  bis  duty  to  file  the  same, 
and  he  cannot  legally  refuse  to  do  so  on  the 
ground  that  the  law  does  not  require  him  to 
keep  his  office  open  after  4  o'clock  p.  m. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  §  139.*] 

4.  States  (ft  73*)— Officers. 

Under  said  section  of  the  statute,  the  Sec- 
retary of  State  is  not  required  to  keep  his  office 
open  after  4  o'clock  of  each  business  day ;  but 
if  he  does  keep  his  office  open  after  that  time 
and  is  transacting  the  business  of  the  public 
there,  it  is  his  duty  to  receive  such  business  as 
is  presented  to  him. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  ft  73.*] 

(Syllabus  by  the  Court.) 

Application  by  Ernest  C.  Grant  for  a  writ 
of  mandamus  to  Robert  Lansdon,  Secretary 
of  State,  to  compel  him  to  certify  nomina- 
tions.  Writ  granted. 

Perky  &  MacLane,  for  plaintiff.  J.  J.  Gu- 
heen,  Atty.  Gen.,  J.  H.  Peterson,  and  B.  S. 
Crow,  for  defendant 

SULLIVAN,  J.  This  is  an  application  for 
a  writ  of  mandate  to  compel  the  Secretary  of 
State  to  file  and  certify  to  the  several  county 
auditors  the  certificate  of  nominations  made 
by  the  Independence  Party  in  a  political  con- 
vention assembled  on  the  23d  day  of  Septem- 
ber, 1908,  at  Troy,  Latah  county.  The  fact 
of  holding  the  convention  and  nominating 
certain  officers  and  the  tender  of  the  certifi- 
cate of  such  nominations  to  the  Secretary  of 
State  for  filing  and  certification  are  alleged 
in  the  petition,  and  not  denied  by  the  answer. 

On  this  application  an  alternative  writ  of 
mandate  was  issued  to  the  Secretary  of  State 
requiring  him  to  answer.  The  answer  filed 
virtually  admits  the  material  allegations  of 
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the  application,  and  admits  that  said  certifi- 
cate was  offered  for  filing  at  4 :30  o'clock  p. 
m.  on  the  28th  day  of  September,  1908,  at  the 
office  of  the  Secretary  of  State,  and  the  fol- 
lowing Indorsement  made  by  the  Secretary  of 
State  thereon:  "Ticket  was  offered  at  4:80 
p.  m.,  after  office  hours,  on  September  28, 
1908.  Ticket  was  not  presented  before  legal 
time  for  filing  had  expired  and  same  was  re- 
fused for  filing.  [Signed]  Robert  Lansdon, 
Secretary  of  State."  It  is  contended  by  the 
counsel  for  the  defendant  that,  as  said  certifi- 
cate was  not  presented  for  filing  before  4 
o'clock  p.  m.  of  said  day,  It  was  not  presented 
in  time.  This  contention  is  based  on  section 
452,  Rer.  St.  1887,  which  Is  as  follows :  "Un- 
less otherwise  provided  by  law,  every  officer 
must  keep  his  office  open  for  the  transaction  of 
business  from  10  o'clock  a.  m.  until  4  o'clock 
p.  m.  each  day,  except  upon  holidays."  It  wlir 
be  observed  under  the  provisions  of  said  sec- 
tion the  Secretary  of  State  is  required  to  keep 
his  ofllce  open  for  the  transaction  of  business 
from  10  o'clock  a.  m.  until  4  o'clock  p.  m.  of 
every  day,  except  holidays,  but  we  have  no 
statute  prohibiting  the  Secretary  of  State 
from  transacting  the  business  of  his  office 
prior  to  10  o'clock  a.  m.,  and  subsequent  to 
4  o'clock  p.  m.  of  each  day  except  holidays. 
Had  the  Secretary  of  State  filed  said  certifi- 
cate of  nominations  at  4 :30  p.  m.  on  the  28th 
day  of  September,  when  It  was  presented,  he 
could  have  legally  done  so,  as  he  is  required 
to  file  certificates  of  nominations  that  are 
regularly  presented,  not  more  than  60  days 
and  not  less  than  85  days  before  the  day 
fixed  by  law  for  the  election.  As  the  general 
election  occurs  In  1908  on  the  3d  day  of  No- 
vember, a  certificate  filed  on  the  28th  day 
of  September  would  have  been  filed  in  time. 
Laws  1899,  p.  36,  §  22,  provides  as  follows: 
"Certificates  of  nomination  to  be  filed  with 
the  Secretary  of  State  shall  be  filed  not  more 
than  sixty  dajs  and  not  less  than  thirty-five 
days  before  the  day  fixed  by  law  for  the  elec- 
tion of  the  persons  In  nomination.  *  *  *" 
It  is  admitted  by  the  answer  that  said  certifi- 
cate of  nomination  was  presented  at  the 
defendant's  office,  the  office  being  open,  at 
4:30  o'clock  p.  m.  on  the  28th  day  of  Sep- 
tember, 1908,  that  said  certificate  was  there 
handed  to  an  assistant  in  said  office  for  filing 
and  certifying  (the  Secretary  of  State  being 
absent)  and  thereupon  said  assistant  refused 
to  file  the  same,  for  the  reason  that  the  same 
had  been  presented  for  filing  after  office 
hours  on  said  day.  It  is  further  admitted 
that  said  office  was  open  and  that  the  assist- 
ants in  said  office  were  attending  to  some  of 
the  duties  of  the  office.  However  It  Is  averred 
that  the  files  of  said  office  were  closed,  and 
that  the  Secretary  of  State  himself  had  de- 
parted from  said  office,  and  had  Instructed 
his  assistants  to  receive  no  papers  for  filing 
In  said  office  after  4  o'clock.  It  is  further 
averred  that  it  is  the  custom  and  practice  In 


said  office  to  receive  no  new  business  after 
4  o'clock  p.  m.  of  any  business  day,  and  that 
the  receipt  and  filing  of  said  certificate  of 
nomination  was  refused  for  that  reason. 
While  under  the  section  of  the  statute  above 
quoted  the  Secretary  of  State  is  not  required 
by  law  to  keep  his  office  open  after  4  o'clock 
of  each  business  day,  If  he  does  keep  it  open 
after  that  time,  and  is  transacting  business 
there,  it  is  his  duty  to  receive  such  business 
as  is  presented  to  him.  His  office  was  open, 
the  person  presenting  the  certificate  for  filing 
was  admitted  into  the  office,  and  it  was  ten- 
dered to  one  of  the  assistants  In  said  office 
for  filing.  That  being  true,  the  certificate 
should  have  been  received  and  filed.  So  long 
as  the  Secretary  of  State's  office  was  open 
and  public  business  was  being  transacted 
therein,  it  was  not  for  the  Secretary  to  say 
just  what  particular  business  he  would  trans- 
act It  was  his  duty  to  transact  all  public 
business  coming  Into  said  office  until  such 
office  was  closed  for  public  business. 

The  certificate  of  nomination  was  again 
presented  to  the  Secretary  of  State  for  filing 
on  the  29th  day  of  September,  1908,  that 
being  the  first  day  of  the  35-day  period  prior 
to  the  day  of  election,  and  he  refused  to  file 
the  same  on  the  ground  that  the  same  had 
not  been  offered  for  filing  35  days  before  the 
day  of  election.  This  question  has  been  dis- 
cussed at  some  length  by  counsel  for  the 
respective  parties.  Owing  to  the  conclusion 
reached,  it  is  not  necessary  for  us  to  decide 
that  question,  and  we  shall  not  do  so. 

The  peremptory  writ  of  mandate  will  there- 
fore Issue  as  prayed  for,  directing  the  de- 
fendant as  Secretary  of  State  to  file  said  tick- 
et as  of  the  date  of  September  28,  1908,  and 
to  certify  the  same  to  the  several  county 
auditors  of  the  state  In  order  that  they  may 
place  it  upon  the  official  ballots  for  the  com- 
ing general  election  to  be  held  on  November 
3,  1908. 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


WEST  v.  DYGERT. 
(Supreme  Court  of  Idaho.     Nov.  12,  1908.) 

1.  Appeal  and  Ebbob  (8  803*)  —  Dismissal 
Without  Pbejudice — Affibmance — Second 
Appeal. 

Under  the  provisions  of  section  4823.  Rev. 
St.  1887.  the  dismissal  of  an  appeal  for  failure 
to  furnish  an  undertaking  is  an  affirmance  of 
the  judgment  from  which  such  appeal  was  taken, 
unless  the  order  of  dismissal  be  expressly  made 
without  prejudice  to  another  appeal." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8  3171 ;  Dec.  Dig.  8  §03.*] 

2.  Appeal  and  Ebbob  (8  803*)— Dismissal. 

Where  one  appeal  has  been  taken  from  a 
judgment,  and  has  been  dismissed  by  the  court 
without  any  reservation  in  the  order  that  the 
dismissal  is  without  prejudice  to  another  appeal, 
the  order  of  dismissal  works  an  affirmance  of 
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the  judgment,  and  a  second  appeal  therefrom 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8171 ;  Dec.  Dig.  I  803.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  Taylor  B.  West,  against  Walter 
Grant  Dygert  Judgment  for  plaintiff,  and 
defendant  appeals.  Dismissed. 

Walter  Grant  Dygert,  in  pro.  per.  I.  N. 
Smith,  for  respondent 

AILS  HIE,  C.  J.  This  case  1b  here  for  the 
second  time  on  appeal.  The  first  appeal  to 
this  court  was  dismissed  on  November  27, 
1907  (West  v.  Dygert,  13  Idaho,  641,  92  Pac 
753),  for  the  reason  that  no  undertaking  on 
appeal  had  ever  been  filed  in  accordance 
with  the  provisions  of  section  4808,  Rev.  St 
1887.  A  motion  has  been  made  to  dismiss 
this  appeal  on  several  grounds,  one  of  which 
is  that  the  judgment  in  question  is  res  ad- 
judicata  for  the  reason  that  the  previous  ap- 
peal was  dismissed  without  any  provision 
to  the  effect  that  the  same  was  "without 
prejudice  to  another  appeal."  Section  4823, 
Rev.  St  1887,  provides  as  follows :  "The  dis- 
missal of  an  appeal  Is  in  effect  an  affirmance 
of  the  judgment  or  order  appealed  from,  un- 
less the  dismissal  is  expressly  made  without 
prejudice  to  another  appeal."  In  Fahey  v. 
Belcher,  3  Idaho,  644,  32  Pac.  1135,  this 
court  held  that  the  dismissal  of  an  appeal 
for  failure  to  file  transcript  Is  a  bar  to  an- 
other appeal,  unless  such  dismissal  is  spe- 
cifically made  without  prejudice  to  a  second 
appeal.  So  far  as  we  are  advised,  the  rule 
announced  in  that  case  has  never  been  modi- 
fled  or  overruled  by  this  court  The  former 
appeal  in  this  case  had  been  taken  in  con- 
formity with  the  provisions  of  section  4808, 
but  was  dismissed  because  no  undertaking 
had  been  filed  as  provided  by  the  latter  pro- 
visions of  that  section  of  the  statute.  The 
order  dismissing  the  appeal  was  not  "ex- 
pressly made  without  prejudice  to  another 
appeal."  In  order  to  have  reserved  to  the 
appellant  the  right  of  another  appeal  and 
prevent  the  judgment  becoming  a  final  Judg- 
ment, it  would  have  been  necessary  for  this 
court  to  have  made  the  order  expressly  pro- 
vide that  the  dismissal  of  the  appeal  was 
"without  prejudice  to  another  appeal."  It 
should  be  borne  In  mind  that  in  the  former 
appeal  the  notice  of  appeal  had  been  filed  and 
served  and  the  appeal  had  therefore  been 
taken.  It  was  rendered  Ineffectual,  how- 
ever, by  reason  of  the  appellant  falling  to 
give  the  uudertaklng  provided  for  in  section 
4808.  It  Is  unnecessary  for  the  court  to 
consider  any  of  the  other  grounds  of  the 
motion  for  dismissal  of  tbe  appeal.  The  dis- 
missal of  the  former  appeal  was  an  affirm- 
ance of  the  Judgment. 


The  judgment  from  which  this  appeal  is 
attempted  to  be  taken  is  res  adjudicate  and 
final,  and  this  appeal  will  therefore  be  dis- 
missed, and  it  is  so  ordered.  Costs  awarded 
to  respondent 

SULLIVAN  and  STEWART,  JJ.,  concur. 


DYGERT  v.  STEELE.  Judge. 
(Supreme  Court  of  Idaho.    Nov.  12.  190S.) 

Application  of  Walter  Grant  Dygert  for 
writ  of  mandamus  against  Edgar  C.  Steele. 
Judge.   Writ  denied. 

Walter  Grant  Dygert,  pro  se.  I.  N.  Smith, 
for  defendant 

AILSHIE,  C.  J.  This  is  an  application  for 
a  writ  of  mandate  against  the  Honorable  Ed- 
gar C.  Steele,  Judge  of  the  Second  Judicial 
District. 

The  case  arises  out  of  the  case  of  West  v. 
Dygert  (just  decided  by  this  court)  97  Pac 
961.  The  petitioner,  Dygert,  claims  that  a 
certain  bond  filed  by  him  In  the  first  appeal 
of  West  v.  Dygert,  13  Idaho,  641,  92  Pac.  753. 
serves  as  a  stay  or  supersedeas  bond  in  this 
case,  and  that  the  trial  court  improperly  en- 
tered judgment  against  the  sureties  on  the 
undertaking  for  tbe  amount  of  the  original 
judgment  in  the  case  of  West  v.  Dygert 
Two  questions  are  presented.  One  is  as  to 
whether  or  not  this  is  a  proper  case  for  a 
writ  of  mandate;  and,  second,  as  to  wheth- 
er or  not  the  original  stay  bond  filed  ou  the 
first  appeal  would  serve  to  stay  the  execution 
of  the  Judgment  on  the  secoud  appeal.  In 
view  of  the  fact,  however,  that  we  have  con- 
cluded that  the  second  appeal  taken  in  the 
case  of  West  v.  Dygert  must  be  dismissed 
and  It  has  been  so  ordered,  it  is  unnecessary 
for  us  to  further  consider  this  case.  There 
being  no  appeal,  there  can  be  no  further  stay 
of  execution. 

The  application  is  denied  and  the  petition 
is  dismissed,  with  costs  in  favor  of  defend- 
ant 

SULLIVAN  and  STEWART,  JJ.,  concur. 


BARNETT  'et  al.  v.  HOLYOKE  MUT.  FIRE 
INS.  CO.  et  al. 
(Supreme  Court  of  Kansas.   Oct  10,  1908.) 

1.  Appearance  (§  9*)— What  (^nstitutis. 

A  motion  by  a  defendant  to  set  aside  • 
judgment  rendered  against  him,  which  con- 
tains both  jurisdictional  and  nonjurisdictional 
grounds,  constitutes  a  general  appearance  in  tbe 
case. 

[Ed.  Note.— For  other  cases,  see  Appearance, 

Cent.  Dig.  §  52;  l>eo.  Dig.  8  9.*] 

2.  Appearance  ({  26*)— General  Appearance 

—Effect. 

In  an  action  to  recover  judgment  on  a 
promissory  note  and  to  foreclose  a  mortgage  on 
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real  estate  given  to  secure  such  note,  the  maker 
of  the  note  and  mortgage  having  died,  his  ad- 
ministratrix and  minor  heirs  were  made  parties 
and  served  with  summons.  A  decree  of  fore- 
closure was  taken  against  the  minors  as  upon 
default;  they  not  appearing  in  the  suit.  More 
than  12  years  afterwards,  and  8  years  after  the 
youngest  heir  had  reached  the  age  of  majority, 
they  moved  to  set  aside  and  vacate  the  judg- 
ment on  the  grounds  (1)  that  they  had  not  been 
legally  served  with  summons ;  and  (2)  that  the 
petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  district  court 
overruled  the  motion,  for  the  reason  that  the 
last  ground  of  the  motion  constituted  a  general 
appearance  in  the  case,  and  cured  the  defective 
service  of  summons  complained  of  in  the  first 
ground  thereof.   Held  cot  error. 

[Ed.  Note— For  other  cases,  see  Appear- 
ance. Cent  Dig.  8  158;  Dec.  Dig.  8  26.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Wilson  Coun- 
ty; L.  Stillwell,  Judge. 

Action  by  the  Holyoke  Mntnal  Fire  Insur- 
ance Company  and  others  against  James  D. 
Barnett  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Affirmed. 

J.  O.  Hutchison,  for  plaintiffs  In  error. 
McClaim  &  Apt,  for  defendants  In  error. 

GRAVES,  J.  This  action  was  commenced 
In  the  district  court  of  Wilson  county  Oc- 
tober 31,  1892,  to  recover  judgment  upon  a 
promissory  note,  and  to  foreclose  a  mortgage 
given  upon  real  estate  to  secure  the  pay- 
ment of  such  note.  The  note  and  mortgage 
were  executed  April  10,  1884,  by  James  Bar- 
nett and  Margaret  L.  Barnett,  his  wife,  who 
then  resided  at  Emporia,  Lyon  county,  Kan. 
October  3,  1884,  James  Barnett  died  intes- 
tate, leaving  as  his  surviving  heirs  his  wife, 
Margaret  L.  Barnett,  and  six  children,  nam- 
ed Lulu  Barnett,  James  D.  Barnett,  Samuel 
J.  Barnett,  Mary  P.  Barnett,  Isabella  C.  Bar- 
nett and  Lily  M.  W.  Barnett.  The  last  nam- 
ed was  born  May  15,  1879,  and  was  the 
youngest  child.  On  March  10,  1890,  Lulu 
died  unmarried  and  without  children.  No- 
vember 10,  1884,  Margaret  Barnett  was  duly 
appointed  administratrix  of  her  deceased 
husband's  estate  In  Lyon  county.  On  Novem- 
ber 2,  1892,  when  service  of  summons  was 
made  upon  the  defendants  In  the  foreclosure 
case,  the  children  were  minors,  and  their 
mother,  Margaret  L.  Barnett  was  their 
guardian,  having  been  duly  appointed  as 
such  by  the  probate  court  of  Lyon  county, 
where  she  resided.  Judgment  was  entered 
against  the  administratrix  for  the  amount 
claimed  to  be  due  on  the  note  February  9, 
1893,  and  a  decree  of  foreclosure  was  enter- 
ed against  all  of  the  defendants.  The  judg- 
ment and  decree  were  taken  upon  default, 
as  none  of  the  defendants,  who  are  plaintiffs 
In  error  here,  made  an  appearance  In  the  case. 
The  note  by  Its  terms  became  due  April  10, 
1889.  Interest  was  paid  thereon  as  It  be- 
came due  until  October  1,  1888,  when  pay- 
ments thereof  ceased.    Prior  to  October  1, 


1888,  the  payee  and  holder  of  the  note,  the 
Holyoke  Mutual  Insurance  Company,  assign- 
ed to  the  Emporia  Investment  Company  the 
future  interest  which  might  accrue  upon  the 
note.  On  the  same  day  the  petition  was 
filed  the  Investment  Company,  without  serv- 
ice of  summons,  filed  a  cross-petition  in 
which  it  prayed  for  Judgment  against  all 
the  defendants  for  the  amount  of  unpaid  In- 
terest then  due,  that  such  judgment  be  de- 
clared to  be  a  lien  upon  the  land  described 
in  the  petition,  and  that  it  be  satisfied  out 
of  the  proceeds  of  the  land  when  sold  under 
the  plaintiff's  mortgage.  The  land  was  duly 
sold,  the  sale  confirmed,  and  by  subsequent 
conveyances  the  defendant  in  error  B.  E. 
Jones  became  the  owner  thereof.  On  Novem- 
ber 29,  1905,  the  plaintiff  in  error  Samuel 
J.  Barnett  filed  a  motion  In  the  action  to 
vacate  the  judgment,  which  reads:  "Comes 
now  the  above-named  defendant,  Samuel  J. 
Barnett  and  moves  the  court  to  set  aside  and 
hold  for  naught  the  judgment  of  foreclosure 
rendered  herein  against  him  in  the  above- 
entitled  cause  on  the  9th  day  of  February, 
1893,  as  to  the  following  tracts  of  land  in 
Wilson  county,  Kan.,  and  as  to  each  and 
every  tract  thereof,  to  wit :  *  *  •  for  the 
following  reasons,  to  wit:  (1)  That  said 
court  had  no  jurisdiction  to  render  and  enter 
such  judgment  against  him,  because  he  was 
not  at  any  time  or  in  any  manner  served 
with  summons  or  other  process  in  said  ac- 
tion. That  said  court  had  no  jurisdiction  to 
render  and  enter  such  Judgment  against  him 
because  the  petition  herein  by  said  plaintiff 
herein,  and  the  cross-petition  filed  herein  by 
his  codefendant  the  Emporia  Investment 
Company,  and  neither  of  them,  stated  any 
cause  of  action  against  him,  or  showed  that 
plaintiff  or  said  Emporia  Investment  Com- 
pany had  either  of  them  any  right  to  a  judg- 
ment of  foreclosure  against  him."  Mary  P. 
Barnett,  Isabella  C.  Barnett,  and  Lily  Bar- 
nett also  filed  motions  of  the  same  kind,  and 
James  D.  Barnett  filed  a  like  motion,  except 
the  first  ground,  which  he  omitted.  All  of 
these  motions  were  overruled.  This  action 
of  the  court  constitutes  the  error  complained 
of,  and  Is  the  only  question  presented  here. 

Under  the  first  ground  of  the  motion,  it  Is 
claimed  that,  the  defendants  being  minors, 
the  summons  was  not  served  upon  them  in 
the  manner  prescribed  by  statute.  Lily  M. 
W.  Barnett  was  under  14  years  of  age,  and 
the  statute  providing  how  service  shall  be 
made  in  such  cases  is  section  71  of  the  Code, 
which  reads :  "When  the  defendant  Is  a  mi- 
nor under  the  age  of  fourteen  the  service 
must  be  upon  him  and  his  guardian  or  fa- 
ther, or  if  neither  of  these  can  be  found, 
then  on  the  mother,  or  the  person  having  the 
care  and  control  of  the  infant  or  with  whom 
he  lives.*'  The  return  of  the  sheriff  making 
service  reads :  "State  of  Kansas,  Lyon  Coun- 
ty— ss. :    Received  this  writ  this  2nd  day  of 
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November,  1892,  at  8  o'clock  a.  m.  and  on 
this  2nd  day  of  November,  1892,  served  the 
same  by  delivering  a  copy  thereof,  with  all 
the  endorsements  thereon  duly  certified,  to 
the  within  named  defendant,  Margaret  L. 
Barnett  and  Margaret  L.  Barnett  as  admin- 
istratrix of  the  estate  of  James  Barnett,  de- 
ceased, personally,  and  *  *  •  by  leaving 
a  copy  thereof  with  the  endorsements  there- 
on duly  certified,  at  the  usual  place  of  resi- 
dence of  the  within  defendants,  James  D.  Bar- 
nett, Samuel  F.  Barnett,  Mary  P.  Baruett, 
Isabella  C.  Barnett,  and  Lily  M.  W.  Barnett 
W.  A.  Barnett  and  S.  Barnett,  trustees,  can- 
not be  found  in  my  county."  It  is  Insisted 
that  the  failure  to  deliver  a  copy  of  the  sum- 
mons to  the  minor  In  person,  and  also  an  ad- 
ditional copy  to  the  mother,  as  guardian, 
made  the  service  void,  and  therefore  the 
court  did  not  acquire  jurisdiction  of  this  de- 
fendant The  defendant  James  D.  Barnett 
was  duly  served  by  publication.  It  is  claim- 
ed that  Samuel  J.  Barnett  was  a  nonresident 
of  the  state  of  Kansas  when  he  was  served 
by  a  copy  of  the  summons  left  at  his  moth- 
er's home,  as  shown  by  the  sheriffs  return, 
he  being  at  that  time  attending  school  in 
Chicago,  "with  the  advice  and  consent  of  his 
mother,"  and  has  ever  since  been  absent  from 
the  state.  This  contention  is  supported  by 
several  affidavits,  but  It  was  shown  that  up- 
on his  entry  as  a  student  In  the  Denver  Uni- 
versity In  September,  1893,  be  gave  his  home 
address  as  Emporia,  Kan. 

It  is  further  claimed  that  Mary  P.  Barnett, 
Isabella  Barnett,  and  Lily  M.  W.  Barnett 
have  no  knowledge  of  the  service  of  sum- 
mons having  been  made  upon  them  In  any 
manner.  This  claim  is  sustained  by  their  own 
affidavits,  and  is  not  contradicted.  It  is  fur- 
ther urged  that  the  defendant  the  Emporia 
Investment  Company  was  not  entitled  to 
have  judgment  against  any  of  the  defendants 
for  the  reason  that  no  summons  was  served 
upon  them  in  any  manner  notifying  them  of 
such  cross-petition,  and  they  were,  therefore, 
not  bound  to  take  notice  thereof.  They  in- 
sist that  defendants  are  only  charged  with 
notice  of  the  plaintiff's  claim  and  such  steps 
of  a  codefendant  as  may  be  taken  after  serv- 
ice of  Bummons ;  and,  as  the  cross-petitioner 
filed  its  answer  before  any  summons  was  is- 
sued, the  defendants  were  not  chargeable 
with  notice  thereof.  These  propositions  have 
been  elaborately  discussed  by  counsel,  and 
many  authorities  have  been  presented  in  sup- 
port of  the  plaintiff  in  error's  contention.  In 
the  view  we  have  taken,  however,  the  law  in- 
sisted upon  Is  unavailing  in  this  case.  What- 
ever rights  the  defendants  may  have  had  to 
vacate  and  set  aside  the  Judgment  and  decree 
under  the  first  ground  of  the  motion  have 
been  waived  by  the  second  ground  thereof,  as 
It  amounts  to  no  more  than  a  general  demur- 
rer which  does  not  raise  a  jurisdictional 
question.   It  has  long  been  held  by  this  court 


that  an  attack  upon  a  judgment  by  a  motion 
containing  both  jurisdictional  and  non juris- 
dictional grounds  constitutes  a  general  ap- 
pearance the  same  as  If  an  appearance  had 
been  made  at  the  trial.  Burdette  v.  Corgan. 
26  Kan.  102;  Melxell  v.  Klrkpatrick,  29 
Kan.  G79;  Life  Association  v.  Lemke,  40 
Kan.  142,  19  Pac.  337;  Investment  Co.  v. 
Cornell,  60  Kan.  282,  56  Pac  475 ;  Baker  v. 
Land  Co.,  62  Kan.  79,  61  Pac.  412;  Jones  v. 
Standlferd,  69  Kan.  513,  77  Pac.  271.  This 
rule  of  law  may  appear  to  be  harsh  in  some 
Instances,  but  In  a  case  like  this  It  seems  to 
be  both  just  and  salutary.  The  land  In  con- 
troversy was  sold  November  22,  1894.  In  the 
nature  of  things,  the  defendants  must  have 
known  when  their  land  was  sold  and  passed 
into  the  possession  of  strangers.  No  steps 
were  taken  by  them  to  question  the  validity 
of  the  judgment  until  12  years  after  the  sale, 
and  8  years  after  the  youngest  child  had 
reached  the  age  of  majority.  The  judgment 
Is  assailed  upon  the  ground  .that  it  is  abso- 
lutely void  for  want  of  jurisdiction.  If  this 
contention  had  prevailed,  the  attempted  fore- 
closure proceedings  would  have  been  a  nulli- 
ty, the  rights  of  all  persons  subsequently 
dealing  with  the  land  abrogated,  and  any  at- 
tempt to  reforeclose  might  have  been  un- 
availing because  of  lapse  of  time.  It  is  not 
pretended  that  the  mortgage  debt  has  ever 
been  paid  except  by  the  proceeds  of  the  land, 
or  that  it  ever  can  be  otherwise  satisfied 
Courts  do  not  look  with  favor  upon  the 
claims  of  persons  who  delay  the  enforcement 
of  their  rights  for  many  years  and  until  aft- 
er the  rights  of  innocent  persons  may  be  dis- 
turbed and  Injured  by  granting  the  relief 
requested. 

Having  reached  the  conclusion  that  the 
judgment  Is  not  void,  no  other  question  need 
be  considered.  A  valid  judgment  cannot  be 
vacated  except  for  the  causes  and  within  the 
provisions  of  the  statutes  made  for  that  pur- 
pose, being  the  last  subdivision  of  article  22 
of  the  Code  (Gen.  St  1901,  »  5054-5066). 
Ogden  v.  Walters,  12  Kan.  282 ;  Larimer  v. 
Knoyle,  48  Kan.  338,  23  Pac.  487;  Hammond 
v.  Davenport  et  at,  16  Ohio  St  177;  17  Amer. 
&  Eng.  Ency.  of  Law,  824;  Davis  v.  Land 
Co.,  76  Kan.  27,  90  Pac.  766.  This  proceed- 
ing was  not  Intended  to  be  within  the  stat- 
utes, and  does  not  comply  therewith. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


DOTY  et  al.  v.  BARKER  et  aL 
(Supreme  Court  of  Kansas.    Oct  10,  1908. 
Rehearing  Denied  Nov.  12,  1908.) 
1.  Deeds  (§  56*)— What  Constitutes  Deliv- 
ery. 

What  constitutes  a  sufficient  delivery  of  a 
deed  is  largely  a  matter  of  intention,  and  the 
usual  test  is:  Did  the  grantor  by  his  acts  or 
words,  or  both,  manifest  an  intention  to  make 
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the  instrument  his  deed,  and  thereby  divest  him- 
self of  title?  Wnester  v.  Folin,  60  Kan.  334, 
66  Pac  490. 

[Ed.  Note.— For  other  cfaea.  see  Deeds,  Cent. 
Dig.  1118;  Dec  Dig.  |  56.*] 

2.  Deeds  (|  208*)— Dklivebt— Evidence. 

The  controlling  question  in  this  case  arises 
upon  the  delivery  of  a  certain  deed.  The  evi- 
dence is  examined  and  found  to  be  sufficient  to 
support  the  conclusion  of  the  district  court  that 
the  deed  had  been  duly  delivered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  81  625-632,  634 ;  Dec.  Dig.  |  208.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  Thomas  J.  Barker  and  others 
against  Ina  May  Doty  and  others.  Judg- 
ment for  plaintiffs.  Defendants  bring  er- 
ror. Affirmed. 

T.  F.  Carver,  J.  B.  Larimer,  and  W.  H. 
Holmes,  for  plaintiffs  in  error.  A.  H.  Case 
and  a  S.  Drmy,  for  defendants  in  error. 

BENSON,  J.  This  was  an  action  by 
Thomas  J.  Barker  against  his  father,  J.  T. 
Barker,  his  brother  and  his  five  sisters,  and 
the  husband  of  Ina  May  Doty,  one  of  the 
sisters.  The  petition  In  the  first  count,  aft- 
er stating  the  interests  of  the  several  par- 
ties, prayed  for  partition  of  80  acres  of 
land  in  Shawnee  county.  The  second  count, 
which  alleged  that  Ina  May  was  a  trustee  of 
this  land  for  her  mother,  who  had  died,  was 
upon  demurrer  held  insufficient  to  constitute 
a  crfuse  of  action.  The  answer  of  Ina  May 
Doty  and  husband  was  a  general  denial,  and 
the  cause  was  tried  upon  the  first  count  of 
the  petition,  the  answers  of  Mrs.  Doty  and 
husband,  and  the  answers  of  the  other  de- 
fendants setting  up  their  interests  in  the 
land.    Special  findings  were  made. 

From  these  findings  It  appears  that  on 
October  19,  1903,  J.  T.  Barker,  being  the 
owner  of  the  land  in  question,  which  was 
then  occupied  by  his  family  as  a  residence, 
conveyed  it  to  bis  wife,  Alice  Barker.  The 
wife  was  not  satisfied  with  this  deed,  and 
with  her  consent  the  name  "Alice"  was  eras- 
ed and  the  name  "Ina  May"  was  inserted  as 
grantee,  thereby  conveying  the  land  to  their 
daughter,  Ina  May  Barker.  Thereupon  the 
deed  was  executed  by  both  husband  and  wife 
and  placed  of  record.  The  daughter  Ina 
May  paid  no  consideration  for  the  deed,  and 
the  intention  of  the  husband  and  wife  was 
to  make  her  a  trustee,  and  that  she  should 
reconvey  the  land  to  her  mother,  Alice  Bar- 
ker. Mrs.  Barker  continued  In  the  occu- 
pancy of  the  land  with  her  minor  children 
until  her  death,  which  occurred  October  19, 
1905.  The  brothers  and  sisters  of  Ina  May 
frequently  requested  her  to  convey  the  land 
to  her  mother,  and  about  two  weeks  before 
the  -mother  died  Ina  May  requested  W.  H. 
Holmes,  the  attorney  who  represented  her 


mother  In  a  suit  for  divorce  then  pending 
against  her  father,  to  prepare  a  deed  to  con- 
vey the  land  to  her  mother,  who  was  then 
sick  In  a  hospital  and  not  expected  to  re- 
cover. Mr.  Holmes  drew  the  deed  as  re- 
quested, which  Ina  May  then  executed.  She 
was  about  to  take  it  to  her  mother  when, 
at  the  suggestion  of  Mr.  Holmes,  she  left  it 
in  his  care.  Shortly  afterwards  Ina  May 
again  called  and  asked  for  the  deed,  br.t  Mr. 
Holmes  made  some  excuse,  and  the  deed  was 
still  left  with  him.  When  asked  by  other 
members  of  the  family  why  this  deed  was 
not  recorded,  Ina  May  answered  that  it  was 
because  she  did  not  have  the  money  to  pay 
for  such  recording.  The  first  year  after  the 
conveyance  to  the  daughter  the  mother  farm- 
ed the  land  herself.  The  next  year  (1905) 
she  leased  the  farm  to  George  Doty  and  Ina 
May  Doty,  his  wife;  lha  May  having  mar- 
ried Mr.  Doty  shortly  after  the  execution 
of  the  deed.  Ina  May  knew  that  the  deed 
was  made  to  her  for  the  benefit  and  use  of 
her  mother,  and  did  not  during  her  mother's 
life  claim  to  own  the  land,  but  admitted 
that  it  belonged  to  her  mother.  She  testi- 
fied on  the  trial  that  she  had  made  the  deed 
conveying  the  land  to  her  mother  and  that, 
If  her  mother  lived,  the  title  passed,  but,  if 
she  died,  the  title  should  -not  pass,  because 
she  did  not  want  her  father  to  have  any 
part  of  it  This,  she  claimed,  was  the  status 
of  the  deed  at  her  mother's  death.  Shortly 
after  her  mother's  death  she  procured  the 
deed  from  Mr.  Holmes  and  burned  it.  Ina 
May  and  her  husband  have  entered  into  a 
contract  with  Mr.  Holmes  to  convey  to  him 
a  three-fourteenths  interest  in  the  land. 

The  conclusions  of  law  were  as  follows: 

"(1)  I  find  that  the  deed  mentioned  in  find- 
ing No.  12  was  delivered  to  W.  H.  Holmes  as 
the  agent  of  Alice  Barker;  that  delivery  of 
said  deed  to  him  was  delivery  of  the  same 
to  Alice  Barker,  and  that  said  deed  passed 
the  title  to  Alice  Barker. 

"(2)  I  find  that  the  plaintiff  and  the  heirs 
are  entitled  to  the  relief  prayed  for,  and 
that  the  land  should  be  partitioned  as  the 
law  requires. 

"(3)  I  find  the  title  to  the  land  in  the  heirs 
as  mentioned  In  the  petition,  and  that  the 
deed  from  Barker  and  wife  to  Ina  May  Bar- 
ker should  be  canceled  and  held  for  naught" 

The  plaintiffs  In  error  state  the  question 
to  be  decided  thus:  "Under  the  rulings  of 
the  court  on  demurrers,  the  plaintiff  was 
confined  in  his  claim  to  the  first  count  of 
the  amended  petition  upon  which  the  case 
was  tried,  and,  under  the  evidence  that  was 
admitted  by  the  trial  court  the  only  question 
in  controversy  In  the  case,  and  the  one  upon 
which  the  case  was  tried  and  decided  was 
whether  the  said  Instrument  signed  by  Ina 
May  Barker  was  ever  delivered  to  her  moth- 
er, Alice  Barker,  and  ever  became  effective 
in  such  manner  as  to  divest  the  said  Ina 
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May  Doty  of  the  title  to  said  property. 
*  *  *  In  the  flrst  conclusion  of  law  the 
court  states  that  the  instrument  signed  by 
the  said  Ina  May  Barker  was  delivered  to 
W.  H.  Holmes  as  the  agent  of  Alice  Barker, 
and  that  the  delivery  of  said  paper  to  him 
was  delivery  of  the  same  to  Alice  Barker, 
and  that  the  same  passed  the  title  to  Alice 
Barker.  There  is  nothing  in  the  findings  of 
fact  to  the  effect  that  the  instrument  from 
Ina  May  Doty  to  Alice  Barker  was  ever  de- 
livered and  became  effective  as  a  deed.  The 
plaintiffs  in  error  claim  that  there  is  no 
evidence  to  sustain  the  above  conclusion,  and 
therefore  that  the  judgment  should  have  been 
for  the  plaintiffs  in  error."  If  the  conclu- 
sion that  the  deed  was  delivered  and  passed 
the  title  to  Mrs.  Barker  is  sustained  by  the 
evidence,  the  judgment  must  be  affirmed — 
whether  such  conclusion  is  technically  one 
of  fact  or  of  law.  The  rule  of  law  applicable 
to  this  Inquiry  has  been  stated  as  follows: 
"What  constitutes  a  sufficient  delivery  is 
largely  a  matter  of  intention,  and  the  usual 
test  is:  Did  the  grantor  by  his  acts  or 
words,  or  both,  manifest  an  intention  to 
make  the  instrument  his  deed,  and  thereby 
divest  himself  of  title?  Wuester  v.  Folln, 
60  Kan.  334,  56  Pac.  490;  Kelsa  v.  Graves, 
64  Kan.  777,  68  Pac.  607." 

It  appears  that  a  few  months  after  the 
deed  from  the  father  and  mother  to  Ina 
May  had  been  made,  Mrs.  Barker  commenced 
a  suit  for  divorce,  retaining  Mr.  Holmes  as 
her  attorney,  who  thereupon  called  upon  the 
register  and  received  the  deed.  Mr.  Barker 
left  the  family  home  soon  after  that  deed 
was  made,  and  did  not  live  there  afterwards. 
Mrs.  Barker,  being  sick,  was  taken  to  a  hos- 
pital, and  while  she  was  in  the  hospital  oth- 
er members  of  the  family  requested  Ina  May 
to  make  a  conveyance  to  her  of  the  lands  in 
question.  In  accordance  with  this  request, 
she  went  to  Mr.  Holmes'  office  for  that  pur- 
pose. She  testified  that  one  reason  for  mak- 
ing the  deed  was  that  she  was  about  to  be 
married.  Testimony  was  given  that  she  told 
Mr.  Holmes  that  the  members  of  the  family 
had  complained  that  her  Intended  husband 
might  lay  claim  to  the  property,  and  that 
she  wanted  to  convey  it  herself  before  mar- 
riage. Her  father  testified  that  she  told 
him  that  she  had  made  the  deed  before  she 
was  married,  and  that,  when  he  told  her  it 
ought  to  have  been  recorded,  she  said: 
"Yes;  but  I  didn't  have  the  money  to  put 
it  upon  record."  She  was  married  to  Mr. 
Doty  in  a  few  days  after  signing  the  deed, 
and  her  mother  died  In  about  three  weeks 
after  that  time.  Soon  after  her  mother's 
death,  she  said,  in  speaking  of  the  deed  to 
her  sister,  as  the  latter  testified,  that  she 
felt  that  it  was  a  great  responsibility  to 
have  the  place;  that  she  was  glad  the  deed 
was  made  over  to  all  alike,  and  that  she 
did  not  want  any  more  trouble  over  it;  that 
It  would  be  better  never  to  mention  the  deed, 
but  that  she  did  not  Intend  to  hold  the 
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property;  that  she  Intended  to  fairly  divide 
it  among  the  heirs,  as  had  been  the  wish 
of  all.  Her  brother  testified  that  she  told 
him  that  she  had  made  the  deed  to  her  moth- 
er, and  left  it  at  Mr.  Holmes'  office,  where 
it  was  made,  for  her  mother;  that  she  was 
glad  that  she  did  not  have  to  bother  about 
It  any  more  since  she  had  made  it  over  to 
her  mother.  After  destroying  the  deed,  which 
she  did  in  a  month  after  her  mother's  death. 
Mrs.  Doty  refused  to  give  to  the  plaintiff 
any  note  or  memorandum  .to  show  that  her 
brothers  and  sisters  had  an  interest  in  the 
land.  The  testimony  of  Mrs.  Doty  and  <>f 
her  sister,  who  accompanied  her  to  Mr. 
Holmes'  office,  fairly  tends  to  show  that  she 
went  there  for  the  purpose  of  conveying  this 
land  to  her  mother  conformably  to  the  wishes 
of  the  family,  and  not  merely  to  sign  a  pa- 
per that  she  might  afterwards  deliver  or  not 
as  she  might  choose,  and  the  sister's  testi- 
mony is  to  the  effect  that  Mrs.  Doty  called 
at  Mr.  Holmes'  office  the  second  time  for 
the  deed  in  order  to  give  It  to  her  mother. 
The  sister's  testimony  concerning  what  took 
place  at  this  second  call  was  as  follows: 
"Q.  What  did  your  sister  tell  him  [Mr. 
Holmes]?  A.  She  said  we  had  all  wanted 
the  deed,  so  we  mentioned  getting  the  deed, 
and  he  talked  in  a  way  to  pacify  her,  and 
we  left  the  office  and  went  home.  Q.  What 
did  she  tell  him  she  wanted?  A.  She  said 
she  wanted  the  deed,  or  our  mother  had 
wanted  to  see  it,  and  all  the  girls  had  want- 
ed it  out  of  the  office,  and  I  especially. had 
urged  her  to  take  it  from  the  office,  so  we 
went  there  for  it  Q.  You  simply  told  him 
you  wanted  the  deed;  that  your  mother 
wanted  to  see  It?  A.  Yes.  But  we  were 
late  anyway.  So  we  were  hurrying,  and 
left  the  office,  and  said  that  we  would  get  it 
some  other  time.  Q.  What  did  Holmes  say 
in  regard  to  the  request  to  get  the  deed?  A. 
Well,  I  don't  remember.  I  don't  suppose  he 
could  find  it"  The  deed  in  question  was 
left  with  Mr.  Holmes  it  seems  upon  his  re- 
quest. He  already  had  the  possession  of  the 
deed  made  by  the  father  and  mother  to  Ina 
May,  and  was  then  acting  as  attorney  for  the 
mother  in  the  suit  for  divorce.  Whether  the 
deed  was  so  executed  by  Ina  May  and  left 
with  him  for  her  mother  with  the  intention 
thereby  to  divest  herself  of  title  and  to  vest 
such  title  in  her  mother  was  a  question  to 
be  decided  by  the  court,  upon  the  testimony 
referred  to  and  other  evidence  of  a  like  na- 
ture. As  stated  in  Wuester  v.  Folin,  supra, 
the  court  was  authorized  to  determine  this 
question  of  delivery,  which  is  largely  a  mat- 
ter of  intention,  from  the  words  and  acts  of 
the  grantor.  The  evidence  of  such  words 
and  acts  in  the  light  of  all  the  circumstances 
was  sufficient  to  warrant  the  conclusion 
reached  by  the  court  The  fact  that  some 
of  the  testimony  referred  to  was  contradict- 
ed is  immaterial,  for  findings  based  upon 
conflicting  evidence  must  stand  if  there  is 
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competent  evidence,  which,  if  believed  and 
acted  upon,  supported  the  findings. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


CITY  OF  TOPEKA  v.  DUREIN. 
(Supreme  Court  of  Kansas.    Oct.  10,  1908. 
Rehearing  Denied  Nov.  12,  1908.) 

1.  Criminal  Law  (8  260*)— Appeal  fbom  Po- 
'   lice  Court— New  Complaint. 

Under  a  statute,  providing  that  on  the 
trial"  of  a  cause  appealed  from  the  police  court, 
"should  the  complaint  be  quashed  or  set  aside 
for  insufficiency  or  for  any  other  reason,  the 
same  may  be  amended  or  a  new  complaint  filed," 
it  is  competent  for  the  district  court  to  allow  a 
new  complaint  to  be  filed  before  the  trial,  and 
without  any  order  having  been  made  quashing 
or  setting  aside  the  original  complaint. 

[Dd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  601;  Dec.  Dig.  |  260 .•] 

2.  Criminal  Law  (1216*)— Appeal  erom  Po- 
lice Court— New  Warrant. 

In  such  a  case,  the  defendant  being  under 
recognisance,  no  new  warrant  need  be  issued. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  216.«] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Fritz  Durein  was  convicted  of  violating 
an  ordinance  of  the  city  of  Topeka.  From  a 
judgment  of  a  district  court  affirming  the 
same,  he  appeals.  Affirmed. 

J.  S.  Ensminger,  for  appellant.  F.  G.  Dren- 
nlng  and  W.  C.  Ralston,  for  appellee. 

MASON,  J.  Fritz  Durein  was  convicted 
in  police  court  of  violating  a  city  ordinance. 
He  appealed  to  the  district  court,  where  he 
was  tried  upon  an  amended  complaint,  and 
again  found  guilty.  He  appeals  to  this  court, 
and  asks  a  reversal  on  two  grounds:  (1)  Be- 
cause such  amendment  was.  permitted ;  and 
(2)  because,  after  it  was  made,  no  new  war- 
rant was  issued. 

In  City  of  Burlington  v.  James,  17  Kan. 
221,  it  was  held  that  on  appeal  from  police 
court  the  defendant  could  be  tried  only  upon 
the  original  complaint,  because  the  statute 
did  not  provide  for  its  amendment,  the  court 
saying:  "If  the  city  has  made  a  mistake  in 
its  prosecution,  the  only  remedy  is  to  dis- 
miss its  action,  and  commence  anew  in  its 
own  court"  Lately,  however,  the  Legisla- 
ture has  remedied  this  condition  by  adding 
the  following  section  (section  108a,  c.  122,  p. 
203,  Laws  1903)  to  the  act  relating  to  cities 
of  the  first  class,  and  applying  the  same 
provisions  to  other  cities  by  a  separate  en- 
actment (chapter  336,  p.  552,  Laws  1905): 
"On  the  trial  of  said  cause  in  the  district 
court,  should  the  complaint  be  quashed  or  set 
aside  for  insufficiency,  or  for  any  other  rea- 
son, the  same  may  be  amended  or  a  new 
complaint  filed,  in  like  manner  as  in  appeals 


from  justices  of  the  peace."   In  the  present 
instance  the  original  complaint  was  not 
quashed,  no  attack  having  been  made  upon  it. 
The  appellant  contends  that  the  statute 
quoted  must  be  strictly  construed;   that  it 
gives  no  authority  to  amend  a  complaint 
which  is  already  sufficient ;  that  a  new  com- 
plaint can  only  be  filed  after  the  old  one  has 
been  set  aside  by  the  court  for  some  suffi- 
cient reason.   To  adopt  such  an  interpreta- 
tion would  be  to  adhere  too  closely  to  the 
letter  of  the  act,  and  to  ignore  its  real  pur- 
pose.   The  manifest  object  of  the  new  leg- 
islation was  to  correct  the  defect  of  the  law 
pointed  out  In  the  early  decision,  and  to 
make  the  practice  in  the  district  court,  on 
appeal  from  a  conviction  for  the  violation  of 
a  city  ordinance,  the  same  as  though  the 
prosecution  were  one  for  a  misdemeanor  be- 
gun before  a  justice  of  the  peace.  The  pro- 
vision of  the  statute  in  that  regard  is  as  fol- 
lows (Gen.  St.  1901,  f  5827):  "The  district 
or  criminal  court  shall  hear  and  determine 
any  cause  brought  by  appeal  from  a  Justice 
of  the  peace  upon  the  original  complaint, 
unless  such  complaint  shall  be  found  insuffi- 
cient and  defective,  in  which  event  the  court 
at  any  stage  of  the  proceedings  shall  order 
a  new  complaint  to  be  filed  therein,  and  the 
case  shall  proceed  thereon  the  same  in  all 
respects  as  if  the  original  complaint  had  not 
been  set  aside."   If  read  literally,  this  seems 
to  say  that  no  amendment  shall  be  made 
except  when  the  original  complaint  is  de- 
termined to  be  insufficient,  but  the  language 
used  in  that  connection  plainly  results  from 
the  assumption  that  the  prosecutor  will  not 
desire  to  change  a  pleading  which  is  already 
without  defect   It  certainly  was  not  intend- 
ed to  prevent  any  changes  that  might  be  con- 
sidered advisable,  even  If  not  absolutely 
necessary,  nor  has  it  ever  received  such  an 
interpretation.    So,  in  the  case  of  the  stat- 
ute first  quoted,  the  quashing  of  the  orig- 
inal complaint  is  mentioned  rather  as  the 
occasion  for  the  exercise  of  the  right  of 
amendment  than  as  a  condition  precedent  to 
its  existence.    For  reasons  deemed  by  him 
sufficient  the  city  attorney  asked  leave  to  file 
a  new  complaint,  and  upon  its  being  granted, 
did  so.    If  the  old  complaint  was  sufficient, 
the  act  was  unnecessary,  but  in  no  way 
harmed  the  defendant.   A  somewhat  similar, 
but  even  less  plausible,  objection  to  the 
amendment  Is  based  upon  the  fact  that  it  was 
made  before,  instead  of  at,  the  trial.  This 
was  a  benefit  rather  than  an  injury  to  the  de- 
fendant and  gave  him  no  ground  of  com- 
plaint.  Nor  were  his  rights  invaded  by  the 
omission  to  issue  a  new  warrant  which  could 
have  had  no  other  function  than  to  bring  him 
before  the  court,  which  already  bad  complete 
jurisdiction  of  his  person  in  virtue  of  a  recog- 
nizance which  had  not  spent  its  force. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  &  Am.  Digs.  1907  to  date,  4  Reporter  Indexes 


Digitized  by 


Google 


968 


07  PACIFIC 


REPORTER. 


(Kan. 


SWARENS  et  al.  t.  SWARENS. 
(Supreme  Court  of  Kansas.    Oct.  10,  1008. 
Rehearing  Denied  Nov.  12,  1008.) 

L  Pabent  and  Child  (§  2*)— Custody  and 
Contbol  of  Child— Right  of  Fatheb  of 
Child. 

The  father,  where  the  mother  is  not  living, 
is  the  rightful  custodian  of  his  child  as  against 
the  claims  of  all  others. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  f  4;   Dec.  Dig.  |  2.»J 

2.  Pabent  and  Child  (§  2*)— Custody  and 
Contbol  of  Child— Right  of  Fathbb  of 
Child. 

The  right  of  a  father  to  the  custody  of  his 
child  may  Be  forfeited  by  his  conduct  showing 
him  to  be  manifestly  unfit  to  have  the  custody 
and  care  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  I  4 ;  Dec.  Dig.  f  2.*] 
8.  Pabent  and  Child  (|  2*) — Custody  and 

Contbol  of  Child— Right  of  Father  of 

Child. 

Courts  in  the  interest  of  minor  children 
may  take  them  from  their  parents,  but  the 
rights  of  the  parents  must  be  recognized,  and  it 
cannot  be  assumed  without  satisfactory  proof 
that  a  father  is  destitute  of  ordinary  parental 
affection  and  indifferent  to  the  welfare  of  his 
child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  |  4 ;  Dec.  Dig.  §  2*] 

4.  Pabent  and  Child  (8  2*)— Custody  and 
Contbol  of  Child— Right  of  Fatheb  of 
Child. 

A  child  may  not  be  taken  from  its  parent 
merely  because  a  home  superior  in  some  par- 
ticulars is  offered  it  by  another. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  I  4;  Dec  Dig.  $  2.*] 

6.  Pabent  and  Chtld  (§  2*y— Custody  and 
Contbol  of  Child— Right  of  Fatheb  of 
Child. 

Where  a  father  was  a  well  to  do  farmer, 
and  was  an  educated  man  and  had  no  immoral 
habits,  and  his  second  wife  was  well  educated 
and  of  good  character,  the  court  properly  award- 
ed to  him  the  custody  of  a  child  by  his  first 
wife,  though  the  home  furnished  by  the  grand- 
parents of  the  child  was  in  some  respects  bet- 
ter than  the  home  of  the  father. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  §  21 ;  Dec.  Dig.  S  2.*] 

Error  from  District  Court,  Reno  County; 
P.  J.  Galle,  Judge. 

Action  of  habeas  corpus  by  B.  L.  Swarens 
against  F.  M.  Swarens  and  another  to  recover 
the  custody  of  Opal  Swarens.  There  was  a 
judgment  of  the  district  court  affirming  a 
judgment  of  the  probate  court  awarding  the 
child  to  plaintiff,  and  defendants  bring  er- 
ror, and,  pending  the  proceeding,  Opal 
Swarens  applied  to  the  court  to  be  returned 
to  the  custody  of  defendants  pending  the 
final  determination  of  the  controversy.  Judg- 
ment affirmed,  and  application  of  Opal  Swar- 
ens denied. 

Geo.  A  Vandeveer  and  F.  L.  Martin,  for 
plaintiffs  In  error.  Prigg  &  Williams,  for  de- 
fendant In  error. 

PER  CURIAM.  This  controversy  arises 
over  the  custody  of  a  child.   B.  L.  Swarens 


while  residing  in  Oklahoma  lost  his  wife. 
She  left  an  infant  daughter  about  one  year 
of  age,  Opal,  who  is  the  child  in  controversy. 
The  father  of  Opal,  B.  L.  Swarens,  took  the 
child  to  his  parents,  at  Nlckerson,  Kan.,  and 
left  ber  with  them.  The  child  Is  now  about 
eight  years  of  age,  a  bright,  beautiful  girl. 
The  child's  father  remarried  about  five  years 
after  the  death  of  his  former  wife,  who  was 
the  mother  of  Opal.  For  over  three  years 
before  the  commencement  of  this  action,  be 
had  an  established  home  with  his  present 
wife,  on  a  farm  near  Nickerson,  and  is 
financially  In  comfortable  circumstances.  He 
has  no  child  other  than  Opal.  He  and  his 
present  wife  desire  the  custody  of  this  child. 
The  grandparents  refuse  to  surrender  her  to 
them.  On  March  23,  1008,  the  father  com- 
menced this  action  of  habeas  corpus  to  recov- 
er the  custody  of  his  child.  The  action  was 
begun  in  the  probate  court  of  Reno  county. 
That  court  awarded  the  child  to  her  father, 
who  took  immediate  possession  under  such 
order.  The  grandparents  prosecuted  error 
to  the  district  court,  where  the  judgment  of 
the  probate  court  was  affirmed.  The  case 
was  then  brought  to  this  court  by  petition  In 
error.  Pending  this  proceeding,  an  applica- 
tion wag  made  to  this  court  in  the  name  of 
Opal  Swarens,  asking  that  she  be  returned 
to  the  custody  of  her  grandparents  until  the 
final  determination  of  the  controversy.  This 
application  was  denied,  and  by  agreement 
both  cases  were  assigned  for  hearing  togeth- 
er. They  have  been  so  submitted,  and  will 
be  so  considered. 

From  the  evidence  it  appeans  that  the  fa- 
ther of  Opal  Is  a  well  to  do  fanner,  is  an 
educated  man,  and  has  no  Immoral  habits. 
His  present  wife  is  also  well  educated  and  of 
good  character.  They  have  no  children,  and 
both  desire  Opal  to  live  with  them.  Opal 
has  lived  with  ber  grandparents  since  she 
was  one  year  old,  and  has  become  very  much 
attached  to  them.  They  are  also  very  much 
attached  to  her.  The  father  has  not  been 
especially  devoted  to  his  daughter.  His  con- 
duct toward  her  has  been  as  though  be  antic- 
ipated a  family  from  his  second  marriage, 
and  felt  that,  In  such  event,  he  might  deem 
It  best  to  leave  Opal  with  her  grandparents 
Indefinitely,  and  In  that  case  it  would  be  best 
for 'her  if  their  relations  were  not  too  close 
and  affectionate,  but,  having  been  disappoint- 
ed In  this  expectation,  he  now  desires  to  have 
ber  with  him.  This  may  not  be  the  true  ex- 
planation of  his  conduct,  but  whether  It  is 
or  not  his  apparent  want  of  demonstrative 
affection  does  not  affect  bis  rights  as  parent. 
There  Is  no  reason  to  doubt  that  the  child 
would  have  a  good  home  and  be  well  cared 
for  at  either  place.  As  a  mere  question  of 
sentiment,  it  may  seem  hard  to  sever  the  ties 
of  affection  which  have  grown  up  between 
the  child  and  her  grandparents,  and  place 
her  with  a  stepmother  who  is  a  comparative 


'For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  a  Reporter  Indexes 
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stranger  to  her,  trot  courts  cannot  be  guided 
by  such  considerations.  The  law  regards  the 
father  where,  as  in  this  case,  the  mother  is 
not  living,  as  the  rightful  custodian  of  his 
child  as  against  the  claims  of  all  others. 
This  right  might,  of  course,  be  forfeited  by 
conduct  of  the  father  showing  him  to  be 
manifestly  unfit  to  have  the  custody  and 
care  of  his  child.  Courts  In  the  interest  of 
minor  children  may  take  them  from  their 
parents  and  place  them  elsewhere,  even  In 
the  custody  of  strangers,  but  In  the  exercise 
of  this  extraordinary  power  the  rights  of 
the  parent  must  be  recognized  and  protected. 
It  cannot  be  assumed  without  clear  and  satis- 
factory proof  that  a  father  is  destitute  of 
ordinary  parental  affection,  and  wholly  In- 
different to  the  welfare  of  his  only  child. 
There  is  nothing  in  the  evidence  presented 
here  which  Indicates  that  Opal  will  not  re- 
ceive advantages  in  her  father's  home  equal 
to,  or  better  than,  those  enjoyed  by  children 
generally.  The  home  furnished  by  her  grand- 
parents is  in  every  way  desirable,  and  in 
some  respects,  perhaps,  better  than  can  now 
be  given  by  her  father ;  but  what  the  future 
may  have  In  store  for  her  at  either  place  we 
cannot  know.  A  child  may  not  be  taken  from 
its  parent  merely  because  a  home  superior 
In  some  particulars  Is  offered  to  it  by 
another. 

It  has  not  been  shown  here  that  the  moral 
or  physical  welfare  of  this  child  will  be  in- 
jured by  remaining  with  her  father,  and  we 
therefore  affirm  the  Judgment  of  the  district 
court,  and  deny  the  application  made  in  the 
name  of  Opal  Swarens. 


STATE  v.  SHANKLIN  et  al. 

(Supreme  Court  of  Washington.  Nov.  10,  1008.) 

1-  Gaming  (f  62*)— "Gambling"— "Gaming." 

The  terras  ''gaming"  and  "gambling,"  in 
the  administration  and  interpretation  of  crim- 
inal laws,  are  usually  regarded  as  synonymous. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §  110;  Dec  Dig.  |  62.  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3023-3028;  vol.  8,  p.  7668.] 
2.  Gaming  ($  73*)  —  Criminal  Offenses  — 

Statutes  —  "Place  Where  Gambling  is 

Cabsieo  on." 

One  keeping  a  place  where  pool  selling  on 
horse  races  is  carried  on  keeps  a  place  where 
gambling  is  carried  on  within  Bellinger's  Ann. 
Codes  &  St.  §  8006  (Pierce's  Code,  §  1871),  de- 
claring that  places  of  resort  where  gambling  is 
carried  on  are  nuisances,  and  the  persons  carry- 
ing on  the  same  shall  be  punished,  though  pool 
selling  may  not  be  covered  by  Ballingers  Ann. 
Codes  Sl  St.  f  7260  (Pierce's  Code,  8  1877),  de- 
fining gambling. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §§  187,  188  ;  Dec  Dig.  §  73.*] 

Appeal  from  Superior  Sourt,  Pierce  Coun- 
ty;  W.  H.  Snell,  Judge. 

George  Shanklin  and  others  were  prose- 
cuted by  information  for  keeping  a  place 
where  gambling  was  carried  on.  From  a  judg- 


ment sustaining  a  demurrer  to  the  informa- 
tion and  dismissing  the  case,  the  state  ap-  , 
peals.   Reversed  and  remanded. 

H.  G.  Rowland  and  Lorenzo  Dow,  for  the 
State.  Burkey,  O'Brien  &  Burkey  and  C. 
O.  Bates,  for  respondents. 

ROOT,  J.  Respondents  were  prosecuted 
upon  an  Information,  which,  omitting  the 
formal  parts,  was  as  follows:  "That  the 
said  George  Shanklin,  Frank  Moon,  and  Wil- 
liam Quinn,  in  the  county  of  Pierce,  In  the 
state  of  Washington,  on  or  about  the  third 
day  of  April,  nineteen  hundred  and  eight, 
and  at  divers  times  before  said  date,  will- 
fully and  unlawfully  did  own,  run,  maintain, 
operate,  keepK  and  be  in  charge  of  a  certain- 
public  house  and  place  of  resort  within  the 
city  of  Tacoma,  county  of  Pierce,  and  state 
of  Washington,  then,  and  there  being  known 
as  Tacoma  Turf  Exchange,  and  numbered 
1213%  Pacific  avenue,  in  said  city  of  Taco- 
ma, where  gambling  was  then  and  there  being 
carried  on  and  permitted  by  them,  the  said 
George  Shanklin,  Frank  Moon,  and  William 
Quinn,  In  that  the  said  George  Shanklin, 
Frank  Moon,  and  William  Quinn  did  then 
and  there  engage  for  gain  In  betting,  winning, 
and  losing  money  in  selling  pools  on  horse 
races,  and  where  divers  and  sundry  persons 
were  permitted  to  congregate  and  resort  to 
buy  pools  and  to  bet  upon  said  horse  races, 
to  the  common  nuisance  of  all  the  people  of 
said  state,  then  and  thereabouts  being,  con- 
trary to  the  form  of  the  statute,"  etc.  To  this 
information  they  Interposed  a  demurrer 
which  was  by  the  trial  court  sustained,  and 
thereupon  the  action  was  dismissed  and  de- 
fendants discharged.  From  this  order  sus- 
taining the  demurrer  dismissing  the  case  and 
discharging  the  defendants,  the  state  appeals. 

The  action  is  evidently  brought  under  sec- 
tion 8006,  Bellinger's  Ann.  Codes  &  St.  (sec- 
tion 1871,  Pierce's  Code).  A  portion  of  this 
section  rends  as  follows:  "All  public  houses 
or  places  of  resort  where  gambling  is  carried 
on  or  permitted  *  *  *  are  nuisances,  and 
may  be  abated,  and  the  owners,  keepers,  or 
persons  in  charge  thereof,  and  persons  carry- 
ing on  such  unlawful  business,  shall  be  punish- 
ed as  provided  in  this  article."  The  next 
section  of  the  statute  provides  the  punish- 
ment It  is  contended  by  respondents,  and 
their  view  was  evidently  entertained  by  the 
trial  court,  that  gambling  as  defined  in  sec- 
tion 7260,  Ballinger's  Ann.  Codes  &  St.  (section 
1877,  Pierce's  Code),  does  not  include  betting 
or  selling  pools  upon  horse  races,  and  that . 
such  acts  are  not  "gambling"  within  the  pur- 
view of  the  law  of  this  state;  and  that,  not 
being  gambling,  the  conducting  of  a  place 
where  these  things  are  done  and  permitted 
does  not  render  the  keepers  of  such  places 
subject  to  the  section  of  the  statute  above 
quoted.  We  do  not  think  this  position  ten- 
able.  It  is  possible,  but  we  do  not  so  decide 
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at  this  time,  that  betting  upon  a  horse  race 
or  selling  pools  thereon  may  not  be  covered 
by  section  7260,  Ballinger's  Ann.  Codes  &  St. 
(section  1877,  Pierce's  Code),  but  we  do  not 
understand  that  the  acts  therein  mentioned 
are  the  only  ones  that  constitute  gambling. 
The  terms  "gaming"  and  "gambling"  In  the 
administration  and  Interpretation  of  criminal 
laws  are  usually  regarded  as  synonymous. 
Under  the  old  common  law  gaming,  when  not 
so  public  as  to  constitute  a  nuisance,  seems 
not  to  have  been  a  criminal  offense;  but  the 
keeping  of  a  place  where  gaming  was  carried 
on  was  an  indictable  offense.  In  many  ot 
the  states  betting  on  a  horse  race  constitutes 
gambling.  We  think  there  can  be  little  doubt, 
that  selling  pools  on  a  horse  race  is  common- 
ly understood  to  be  and  is  regarded  as  gam- 
bling, and  that  In  construing  section  7260, 
Ballinger's  Ann.  Codes  &  St.  (section  1877, 
Pierce's  Code),  It  Is  but  fair  to  assume  that 
the  Legislature  used  the  term  "gambling"  in 
Its  ordinary,  general  sense,  and  contemplated 
and  intended  the  statute  to  comprehend  acts 
of  this  character,  whether  such  acts  were  in 
themselves  criminal  or  otherwise.  State  v. 
Nease,  46  Or.  433,  80  Pac.  897;  State  v. 
Ayers,  49  Or.  61,  88  Pac.  653,  10  L.  R.  A. 
(N.  S.)  992;  Surgart  v.  People,  50  111.  App. 
181;  Edwards  v.  State,  8  Lea  (Tenn.)  411; 
People  v.  Welthoff,  51  Mich.  214,  16  N.  W. 
442,  47  Am.  Rep.  557 ;  Bell  v.  State,  5  Sneed 
(Tenn.)  507;  Randolph  v.  State,  9  Tex.  521; 
Foster  v.  State,  84  Ala.  451,  4  South.  833; 
14  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  665,  666, 
682. 

The  Judgment  of  the  honorable  superior 
court  Is  reversed,  and  the  cause  remanded, 
with  Instructions  to  proceed  with  the  prose- 
cution. 

DUNBAR,  MOUNT,  RUDKIN,  and  FUL- 
LERTON,  JJ.,  concur.  HADLET,  C.  J.,  and 
CROW,  J.,  took  no  part. 


SOUTH  TACOMA  FUEL  &  TRANSFER  CO. 

v.  TACOMA  RY.  &  POWER  CO. 
(Supreme  Court  of  Washington.   Nov.  2,  1908.) 

1.  Street  Railroads  (|  110*)— Injury  to 
Traveler— Complaint— Sufficiency. 

A  complaint  alleging  that  plaintiff's  team 
"was  struck  and  knocked  down  and  run  over  by 
defendant's  cars"  sufficiently  alleges  collisions 
with  any  or  all  of  defendant's  cars  involved  in 
the  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  110.*] 

2.  Street  Railroads  (|  110*)  — Injury  to 
Traveler— Pleading — Variance. 

Even  if  a  collision  with  only  one  car  was 
alleged,  a  second  collision  occurring  from  five 
to  ten  minutes  after  the  first,  and  before  the 
horses  could  be  removed  from  the  track,  was 
part  of  the  same  transaction,  and  evidence  there- 
of was  not  at  variance  with  the  allegations. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  f  110.*] 


3.  Pleading  (|  367*0  —  Motions  —  Making 
More  Definite.  , 

If  defendant  was  in  doubt  as  to  what  par- 
ticular car  was  referred  to  in  the  complaint,  its 
language  being  broad  enough  to  embrace  more 
than  one,  it  should  have  moved  to  make  the  com- 
plaint more  definite  and  certain,  and  an  objec- 
tion to  evidence  of  a  second  collision  because  so 
at  variance  with  the  complaint  that  it  was  not 
notified  by  the  pleadings  that  damages  were 
claimed  for  a  collision  with  any  other  than  the 
first  car  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  81  H73,  1174,  1184;  Dec.  Dig.  § 
367.*] 

4.  Appeal  and  Error  (|  1039*>— Review- 
Harmless  Error— Variance  Between  Al- 
legations and.  Proof. 

Under  Pierce's  Code,  f  420  (Ballinger's 
Ann.  Codes  &  St.  g  4949),  providing  that  no  va- 
riance shall  be  deemed  material  unless  the  ad- 
verse party  has  been  misled  to  his  prejudice,  in 
which  .case  an  amendment  may  be  had  on  show- 
ing that  fact  to  the  satisfaction  of  the  court, 
where  a  variance  is  not  shown  to  the  court's 
satisfaction  to  have  so  misled  a  party,  it  is  of 
no  avail  to  him  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4086;  Dec.  Dig.  §  1039.*] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  the  South  Tacoma  Fuel  &  Trans- 
fer Company  against  the  Tacoma  Railway  & 
Power  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Blattner  &  Chester  and  L.  B.  Da  Ponte. 
for  appellant  Ira  A.  Town  and  Bates,  Peer 
&  Peterson,  for  respondent 


DUNBAR,  J.  This  Is  a  suit  to  recover 
damages  for  Injuries  to  respondent's  two 
horses  sustained  in  a  collision  with  appel- 
lant's cars  In  the  city  of  Tacoma  January  2, 
1908.  Respondent's  team  was  engaged  in 
grading  Delin  street  and  in  the  performance 
of  the  work  it  was  necessary  to  pass  back 
and  forth  over  appellant's  tracks.  Respond- 
ent's teamster  drove  upon  appellant's  south 
track  with  a  team  hitched  to  a  drag  scraper 
loaded  with  earth,  and  Just  as  he  did  so  a 
car  on  appellant's  north  track  pulled  up  in 
front  of  the  team  and  stopped,  and  while  In 
this  position  a  car  came  down  on  the  south 
track,  and  hit  the  team.  The  horses  were 
knocked  down  by  the  impact  and,  after  the 
car  pulled  out  the  teamster  succeeded  in 
getting  one  of  the  horses  up,  and  rolled  the 
other  horse  to  one  side  of  the  track.  In  a 
few  minutes  (the  testimony  making  the  time 
from  five  to  ten),  and  while  the  horse  was 
still  lying  by  the  track,  another  of  appel- 
lant's cars  came  along  on  the  same  track, 
going  In  the  same  direction,  and  struck  the 
horse  again,  tearing  his  harness  off  and 
knocking  off  a  portion  of  the  car  step. 

The  testimony  in  relation  to  the  striking 
of  the  horse  by  the  second  car  was  objected 
to  by  the  attorney  for  the  appellant  which 
objection  was  overruled,  and  the  testimony 
admitted.    Upon  the  admission  of  this  testl- 
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inony  the  appellant  bases  Its  principal  con- 
tention of  the  commission  of  error  by  the 
court  on  the  ground  that  there  was  a  vari- 
ance between  the  complaint  and  the  proof 
to  such  an  extent  that  the  appellant  was  not 
notified  by  the  pleadings  or  by  the  complaint 
that  damages  were  claimed  by  reason  of  the 
striking  of  the  horses  by  any  other  than  the 
first  car.  The  court  held  that,  while  the 
second  collision  was  not  alleged.  It  happened 
so  soon  after  the  first  collision  as  to  be  a 
part  of  the  same  transaction.  We  think  It 
■was  a  part  of  the  same  transaction,  and  fur- 
ther think  that  It  cannot  be  said  that  the 
second  collision  was  not  alleged  for  the  lan- 
guage of  the  complaint  Is  not  exactly  as  Is 
quoted  by  the  appellant,  "confined  to  one 
car,"  but  the  language  Is,  "was  struck  and 
knocked  down  and  run  over  by  defendant's 
•cars,"  so  that  we  think  that  the  defendant 
was  notified.  Damage  was  claimed  not  as 
the  result  of  collision  with  any  particular 
<?ar,  but  as  the  result  of  collision  with  any 
or  all  of  the  cars  which  were  Involved  in  the- 
accident.  And  it  seems  plain  that  any  car 
which  struck  the  horse  before  it  could  be 
released  from  the  perilous  position  In  which 
It  was  placed  was  Involved  in  the  transaction 
complained  of.  If  the  defendant  had  been  In 
doubt  as  to  what  particular  car  was  refer- 
red to  In  the  complaint,  the  language  of  the 
complaint  being  so  comprehensive  as  to  em- 
brace more  than  one  car,  a  motion  to  make 
more  definite  and  certain  would  have  been 
the  appellant's  remedy,  and  it  would  have 
been  the  duty  of  the  court  to  have  compelled 
the  plaintiff  to  furnish  the  defendant  with 
the  necessary  information  on  this  subject 
But  no  such  motion  was  made;  the  defend- 
ant contenting  Itself  simply  with  an  objec- 
tion to  the  admission  of  the  testimony. 

Section  420  of  Pierce's  Code  (Balllnger's 
Ann.  Codes  &  St.  §  4949)  provides  that:  "No 
variance  between  the  allegation  In  a  pleading 
and  the  proof  shall  be  deemed  material,  un- 
less It  shall  have  actually  misled  the  adverse 
party  to  bis  prejudice  In  maintaining  his  ac- 
tion or  defense  upon  the  merits.  Whenever 
it  shall  be  alleged  that  a  party  has  been  so 
misled,  that  fact  shall  be  proved  to  the 
satisfaction  of  the  court,  and  in  what  respect 
he  has  been  misled,  and,  thereupon,  the  court 
may  order  the  pleading  to  be  amended  upon 
such  terms  as  shall  be  just."  This  court  in 
construing  this  section  of  the  statute  has 
uniformly  held  that  it  avails  the  litigant  noth- 
ing to  show  a  variance  between  bis  adver- 
sary's pleadings  and  proof  without  showing 
a  resulting  injury,  and  It  must  appear  that 
he  was  misled  to  his  prejudice  In  maintain- 
ing his  action  or  defense  upon  the  merits, 
and  that,  whenever  it  is  alleged  that  a  party 
has  been  misled,  that  fact  must  be  proved 
to  the  satisfaction  of  the  court,  whose  duty 
it  would  be  to  order  the  pleadings  to  be 
amended  upon  such  terms  as  would  be  just. 


Dudley  v.  Duval,  29  Wash.  534,  70  Pac.  68; 
Olson  v.  Snake  River  Valley  R.  R.  Co.,  22 
Wash.  139,  GO  Pac.  158;  Mercler  v.  Travelers' 
Ins.  Co.,  24  Wash.  155,  64  Pac.  158. 

We  think  no  reversible  error  was  commit- 
ted by  the  court  in  admitting  the  testimony 
complained  of.  The  testimony  admitted 
having  been  competent  testimony,  it  is  frank- 
ly admitted  by  the  appellant  In  its  brief  that 
the  respondent's  evidence  with  respect  to 
the  second  collision  made  out  a  case  of  the 
clearest  and  most  culpable  negligence  for 
which  no  fair-minded  person  could  find  the 
least  shadow  of  excuse.  That  being  true,  and 
the  jury  having  found  against  the  appellant 
on  its  contention  of  contributory  negligence, 
and  no  error  having  been  committed  by  the 
court  in  any  other  respect,  the  judgment 
will  be  affirmed. 

FULLERTON,  RUDKIN,  MOUNT,  and 
ROOT,  JJ.,  concur.  HAD  LEY,  C.  J„  and 
CROW,  J.,  took  no  part. 


CITY  OF  TACOMA  v.  WILLIAM  BIRM- 
INGHAM CO. 

(Supreme  Court  of  Washington.  Nov.  2,  1908.) 

Eminent  Domain  (8  257*)— Time  to  Appeal- 
Statutes— A  PPLIC  ABILITY. 

Laws  1907,  p.  338,  c.  158.  §  51,  provid- 
ing that,  except  as. otherwise  provided  in  the 
act,  authorizing  cities  to  exercise  the  right  of 
eminent  domain,  the  procedure  as  to  appeals 
shall  be  the  same  as  in  other  civil  actions,  but 
all  appeals  must  be  taken  within  30  days  from 
the  judgment  appealed  from,  applies  to  an  ap- 
peal, from  an  order  dismissing  for  want  of  ju- 
risdiction, a  proceeding  by  a  city  to  condemn 
persona]  property  in  a  street  entered  on  a  mo- 
tion by  the  city  to  set  aside  a  judgment  on  the 
verdict,  assessing  damages,  and  an  appeal  taken 
after  30  days  cannot  be  sustained  on  the  ground 
that  it  is  in  effect  an  appeal  from  an  order 
vacating  a  judgment  within  the  general  statute. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  669 ;  Dec.  Dig.  §  257.*] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Geo.  T.  Reld,  Judge. 

Proceedings  by  the  city  of  Tacoma  against 
the  William  Birmingham  Company  to  con- 
demn personal  property.  From  an  order  dis- 
missing the  proceedings,  defendant  appeals. 
Dismissed. 

James  M.  Ashton  and  W.  H.  Hayden.  for 
appellant.  T.  L.  Stiles,  Frank  R.  Baker,  and 
Frank  A.  Latcham,  for  respondent. 

DUNBAR,  J.  This  is  a  motion  to  dismiss 
an  appeal  from  an  order  dismissing  a  pro- 
ceeding to  condemn  certain  personal  proper- 
ty situated  in  a  street  in  the  city  of  Tacoma. 
The  city  commenced  the  proceeding,  a  jury 
assessed  the  damage,  and  a  judgment  was 
entered  thereon.  The  city  then  moved  the 
court  to  set  aside  the  judgment  and  verdict 
and  dismiss  the  proceeding,  on  the  ground 
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that  there  was  no  jurisdiction  of  the  subject- 
matter,  and  the  motion  was  granted  and  an 
order  entered  accordingly  on  the  12th  day  of 
August,  1908. 

The  notice  of  appeal  from  that  order  was 
served  October  7,  1908,  56  days  after  Its 
entry.  This  motion  to  dismiss  is  made  on  the 
ground  that  the  time  for  appealing  had  pass- 
ed under  section  51,  c.  153,  p.  338,  Acts  1907, 
under  which  this  proceeding  was  taken,  and 
which  provides  that  all  appeals  must  be  tak- 
en within  30  days  from  the  date  of  rendition 
of  the  judgment  appealed  from.  Counsel  for 
appellant  concedes  the  provision  of  the  stat- 
ute limiting  the  appeal  to  30  days,  but  in- 
sists that  the  appeal  is  in  substance  from  a 
final  order  vacating  a  judgment;  that  the 
order  of  the  court  was  In  effect  the  vacation 
of  a  judgment;  that  the  appellant  was  com- 
pelled to  mention  the  dismissal  in  the  notice 
of  appeal  on  account  of  respondent  Including 
its  order  of  dismissal  in  the  order  vacating 
the  Judgment;  that,  therefore,  the  appeal, 
being  from  an  order  vacating  a  Judgment, 
falls  within  the  general  statute  In  that  re- 
spect; and  that  an  appeal  taken  any  time 
within  90  days  meets  the  requirements  of  the 
law.  This  contention  we  think  cannot  be 
sustained  under  the  provisions  of  the  stat- 
ute, which  seem  to  be  sweeping;  the  statute 
providing  that,  except  as  herein  otherwise 
provided,  the  practice  and  procedure  under 
this  act  In  the  superior  court  and  in  relation 
to  the  taking  of  appeals  and  prosecution 
thereunder  shall  be  the  same  as  In  other  civil 
actions,  but  all  appeals  must  be  taken  within 
30  days  from  the  date  of  the  rendition  of 
the  judgment  appealed  from.  The  action  was 
brought  under  the  provisions  of  the  act  of 
1907,  and  the  law  providing  that  all  appeals 
from  judgments  which  are  obtained  under 
the  provisions  of  this  act  must  be  taken  with- 
in 30  days  from  the  rendition  of  the  judg- 
ment seems  to  leave  little  room  for  discus- 
sion. 

But,  in  addition  to  the  seemingly  plain  pro- 
visions of  this  statute,  this  court  has  decided 
in  Brown  v.  Davis,  36  Wash.  135,  78  Pac. 
779,  that  section  4,  c.  59,  p.  74,  Laws  1903, 
requiring  appeals  from  the  judgment  In  an 
action  to  foreclose  a  tax  Hen  to  be  taken 
within  30  days,  applies  to  an  appeal  from  an 
order  denying  a  motion  to  vacate  a  Judgment, 
and  held  that  an  order  vacating  the  Judg- 
ment was  an  order  within  the  provisions  of 
the  statute  providing  for  the  limitation  of 
the  time  for  appeal.  To  the  same  effect  are 
Pedigo  v.  Fuller,  37  Wash.  529,  79  Pac.  1129, 
and  Harris  v.  Levy,  39  Wash.  158,  81  Pac 
550. 

The  motion  to  dismiss  the  appeal  must  be 
sustained. 

MOUNT,  ROOT,  FULLERTON,  and  RUD- 
KIN,  JJ.,  concur.  HADLEY,  C.  J.,  and 
CROW,  J.,  took  no  part. 


POPIELLA  v.  ZOLAWENSKI  et  ox. 

(Supreme  Court  of  Washington.   Nov.  13,  1908.) 

Mechanics'  Liens  (|  82*)  —  Materialmen's 
Liens— Who  Entitled  to. 

One  who  bought  lumber  of  his  employer 
with  hia  wages  and  cash,  and  famished  it  to 
defendants  for  their  house,  is  entitled  to  a  ma- 
terialman's lien  for  the  price  thereof ;  the  trans- 
action not  constituting  a  loan  of  the  money  so 
advanced. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  ff  115,  116;   Dec  Dig.  I 

Appeal  from  Superior  Court,  Chen  alls 
County;  M.  L.  Clifford,  Judge. 

Action  by  Mike  Popiella  against  Thomas 
Zolawenskl  and  wife.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Austin  M.  Wade,  for  appellants.  John  C 
Hogan,  for  respondent. 

PER  CURIAM.  This  Is  an  action  to  fore- 
close a  materialman's  lien.  The  defendants 
are  husband  and  wife,  and  they  built  a  house 
in  Aberdeen.  The  plaintiff  claims  to  have 
furnished  lumber  for  use  In  the  house,  and, 
having  filed  his  Hen  notice,  he  brought  this 
suit  to  foreclose  and  obtained  a  decree  of 
foreclosure  for  the  sum  of  $129.58,  together 
with  $25  for  attorney '8  fees  and  costs.  From 
the  judgment,  the  defendants  have  appealed. 

The  evidence  shows  that  the  parties  are 
all  Polish  people.  Respondent  was  about  22 
years  old,  had  been  In  this  country  about  a 
year  and  a  half  when  the  transaction  con- 
cerning the  lumber  occurred,  and  he  had  liv- 
ed In  Aberdeen  about  nine  months.  He 
boarded  at  the  house  of  the  appellants,  and 
worked  at  the  lumber  mill  of  Wilson  Bros.  & 
Co.  It  was  agreed  between  him  and  the  ap- 
pellants that  lumber  from  said  mill  should 
be  furnished  to  the  appellants  for  use  In 
building  their  house,  and  that  the  purchase 
price  thereof  should  be  charged  to  respond- 
ent on  his  account  for  wages  at  the  mill. 
This  course  was  pursued,  and  lumber  was  so 
furnished.  Sixty  dollars  In  cash  was  also 
handed  by  respondent  to  appellants,  and  the 
latter  took  It  to  the  mill  and  applied  It  up- 
on payment  for  lumber.  It  sufficiently  ap- 
pears from  the  evidence,  however,  that  the 
reason  for  handing  the  money  to  appellants 
was  that  respondent  could  not  speak  English 
so  as  to  be  well  understood  at  the  mill  office. 
We  think  It  satisfactorily  appears  that  it 
was  respondent's  purpose  to  buy  the  lumber 
as  his  own  material  by  using  his  wages  and 
the  cash,  and  then  to  furnish  It  to  appellants 
for  their  house.  Appellants  contend  that  the 
transaction  was  a  loan,  and  that  the  lien 
cannot  be  enforced.  A  paper  writing  In  the 
Polish  language  was  Introduced  in  evidence, 
which  appellants  claim  Is  a  promissory  note 
given  for  the  loan.  Translated  Into  English 
it  is  unintelligible  as  a  promissory  note,  and 
we  think  the  court's  conclusion  that  the  re- 
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Bpondent  is  entitled  to  a  lien  is  sustained  by 
the  record. 
The  judgment  is  affirmed. 

FULLERTON  and  ROOT,  JJ.,  not  sitting. 


THEIS  v.  BOARD  OF  COUNTY  COM'RS  OF 

BEAVER  COUNTY. 
(Supreme  Court  of  Oklahoma.    Oct  5,  1908.) 

1.  Counties  (|  182*)  — Bonds  — Saw  — Con  - 

TRACT  WITH  BbOKEB. 

By  section  305,  St.  Okl.  1803,  the  power 
to  negotiate  the  sale  of  county  refunding  bonds 
wo 8  conferred  on  the  county  treasurer  exclusive- 
ly, and  the  board  of  county  commissioners  of  a 
county  had  no  power  to  make  a  contract  of  em- 
ployment with  a  broker  to  procure  fhe  sale  of 
such  bonds ;  and  such  a  contract  of  employment 
entered  into  by  the  board  of  county  commission- 
ers was  a  void  act,  and  tbe  acta  of  the  person  so 
employed  in  pursuance  of  such  contract  created 
no  liability  against  the  county,  however  bene- 
ficial the  services  may  have  been  to  it. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  |  182.*] 

2.  Limitation  or  Actions  (§  6*) — Statute— 
Retroactive  Effect. 

A  statute  of  limitation  is  never  given  a  re- 
troactive operation  unless  it  appears  by  ex- 
press provision  or  necessary  implication  that 
such  was  the  legislative  intent. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  8  16 ;  Dec.  Dig.  8  6.*] 

3.  Limitation  of  Actions  (|  6*)— Retroac- 
tive Effect— Set -Off  and  Counterclaim. 

That  part  of  section  3,  art.  7,  c.  28,  p. 
328,  Sess.  Laws  1005,  which  provides  that  "such 
set-off  or  counterclaim  shall  not  be  barred  by 
the' statutes  of  limitations  until  the  claim  of  the 
plaintiff  is  so  barred,"  only  affects  set-offs  or 
counterclaims  existing  at  the  time  of  its  pas- 
sage. It  did  not  revive  a  set-off  already  barred 
by  a  former  statute. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  8  21;  Dec.  Dig.  §  6.*] 

4.  Limitation  of  Actions  (|  120*)— Set-Off 
and  Countebclaim. 

A  cause  of  action  barred  by  the  statute  of 
limitations  cannot  be  pleaded  as  a  set-off. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  8  552;  Dec.  Dig.  §  120.*] 

5.  Limitation  of  Actions  (8  105*)— Plead- 
ing Exception. 

Where  a  party  pleads  an  exception  to  toll 
the  statute  of  limitations,  a  general  denial  puts 
him  upon  his  proof  as  to  such  allegation. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  88  713-716;  Dec.  Dig.  8 
105.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  Coun- 
ty ;  John  L.  Pancoast,  Judge. 

Action  by  George  Theis,  Jr.,  against  the 
board  of  county  commissioners  of  Beaver 
county.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.   Modified  and  affirmed. 

Francis  C.  Price  and  W.  A.  Ledbetter,  for 
plaintiff  in  error.  R.  H.  Loofbourrow,  Coun- 
ty Atty.,  and  Cowgill  &  Dunn,  for  defendant 
in  error. 


KANE,  J.  This  was  an  action  brought  by 
George  Theis,  Jr.,  against  the  board  of  coun- 
ty commissioners  of  Beaver  county  to  recov- 
er on  35  warrants  issued  by  said  county  in 
the  aggregate  sum  of  $3,166.84.  The  peti- 
tion declares  on  each  separate  warrant,  and 
is  in  the  ordinary  form.  One  lot  of  the  war- 
rants, 16  in  number,  aggregating  $2,750, 
without  interest,  was  issued  July  7,  1803. 
The  other  lot  of  10  warrants,  aggregating  the 
sum  of  $416.84,  without  interest,  was  Issued 
in  1803  and  1804.  As  to  the  second  lot  there 
is  no  contention,  they  having  been  held  good 
by  the  district  court  The  other  lot,  aggre- 
gating $2,750,  was  held  to  be  absolutely  void 

The  part  of  defendant's  answer  necessary 
to  notice  here  is  in  words  and  figures  as 
follows : 

"Comes  now  the  defendant,  and  for  amend- 
ed answer  to  tbe  plaintiff's  petition  filed 
herein:  (1)  Denies  each  and  every  materi- 
al allegation  in  said  plaintiffs  petition  con- 
tained. (2)  Answering  further  and  refer- 
ring specifically  to  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  and  sixteenth  paragraphs  of 
said  plaintiffs  petition,  defendants  allege: 
(a)  That  the  county  warrants  number  2,084, 
2,078,  2,080,  2,070,  2,077,  2,076,  2.075,  2,080, 
2,081.  2,082,  2,083.  2,085,  2,088,  2,087,  2,086, 
and  2,000,  and  which  are  described  in  said 
paragraphs  of  plaintiffs  petition,  are  Illegal 
and  void  for  the  reason  that  the  board  of 
county  commissioners  had  no  authority  to 
make  the  allowance  on  which  said  warrants 
were  issued ;  that  said  warrants  were  issued 
In  compliance  with  the  terms  of  a  void  con- 
tract made  and  entered  into  by  and  between 
the  plaintiff  herein  and  the  board  of  county 
commissioners  of  said  county  and  territory, 
a  copy  of  which  contract  is  hereto  attached, 
made  a  part  hereof,  and  marked  'Exhibit  A.' 

"Exhibit  A:  'Beaver,  O.  T.  July  7th,  0 
o'clock  a.  m.  The  board  of  county  commis- 
sioners met  in  regular  session  with  full  board 
present,  Com.  Slaven  in  the  chair.  Now 
comes  George  Theis,  Jr.,  of  Ashland,  Kan. 
and  filed  the  following  proposition  which 
was  accepted  by  the  board:  "To  the  Honor- 
able Board  of  County  Commissioners,  Beaver, 
Oklahoma  Ter.,  July  7,  1803 :  For  a  commis- 
sion of  twenty-seven  hundred  and  fifty  dol- 
lars I  will  negotiate  at  par  your  county 
refunding  bonds  dated  May  18th,  1803,  for 
$11,000,  of  series  B  and  will  also  relinquish 
my  claim  for  past  services  rendered.  Geo.' 
Theis,  Jr."  The  above  proposition  of  Geo. 
Theis,  Jr.,  is 'accepted.  H.  B.  Slaven,  Chair- 
man. W.  O.  Cochran,  Member.  F.  J.  Bird- 
sail,  Member.  Attest :  Dyke  Ballinger,  Coun- 
ty Clerk.' " 

The  seventh  paragraph  of  defendant's  an- 
swer consisted  of  a  set-off  whereby  he  prays 
judgment  in  the  sum  of  $1,500  with  interest 
from  March  28,  1803,  on  account  of  certain 
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county  warrants  which  on  the  28th  day  of 
November,  1892,  were  Issued  to  the  plaintiff, 
George  Theis,  Jr.,  by  defendant.  It  Is  al- 
leged that  these  warrants  were  issued  to  the 
plaintiff  under  a  void  contract  and  In  viola- 
tion of  law,  as  a  commission  for  negotiating 
$7,600  of  its  county  bonds,  and  that  the 
amount  of  said  warrants  was  afterwards  paid 
to  plaintiff  by  said  county.  A  copy  of  the 
proposition  or  contract  under  which  it  is 
claimed  the  plaintiff  negotiated  such  county 
bonds,  and  for  which  he  was  paid  said  $1,500 
in  county  warrants,  is  made  a  part  of  the 
answer,  and  is  in  words  and  figures  as  fol- 
lows: "Adjourned  Session,  Sept.  5th,  1892, 
term.  The  board  of  county  commissioners 
met  in  adjourned  session,  with  all  members 
present,  Mr.  Birdsall  presiding  in  the  chair. 
Minutes  of  the  last  meeting  were  read  and 
approved.  Now  comes  Charles  E.  King, 
agent  for  George  Theis,  Jr.,  of  Ashland, 
Kansas,  and  files  the  following  bid  for  all 
remaining  county  bonds,  to  wit:  "To  the 
Honorable  Board  of  County  Commissioners 
of  Beaver  County,  O.  T. :  Dear  Sirs:  We 
will  negotiate  $7,000  of  your  county  bonds 
for  20  per  cent,  commission  and  agree  to  pay 
par  for  your  county  warrants  for  one  year 
from  this  date,  provided  the  issue  does  not 
exceed  $9,000.  Tours  respectfully,  Geo. 
Theis,  Jr.,  by  Chas.  E.  King,  Agent.'  On  mo- 
tion of  Mr.  Eubank,  Mr.  Theis'  proposition 
was  accepted.  Charles  E.  King,  agent  for 
Geo.  Theis,  Jr.,  and  J.  Blanchard.  county  at- 
torney, were  instructed  to  draw  up  the  neces- 
sary contract."  The  original  answer  in  which 
this  $1,500  counterclaim  is  pleaded  was  filed 
on  the  1st  day  of  March,  1893,  more  than 
five  years  after  such  warrants  had  been  is- 
sued and  paid;  the  answer  being  filed  on 
the  13th  day  of  October,  1899.  Upon  a  de- 
murrer being  sustained  to  the  paragraph  of 
the  answer  pleading  a  set-off,  the  defendant 
amended  the  same  by  interlineation  by  add- 
ing the  words,  "that  at  the  time  this  cause 
of  action  accrued  and  ever  since  the  said 
plaintiff  has  been  out  of  the  territory" ;  the 
amendment  being  made  to  avoid  the  bar  of 
the  statute  of  limitations.  To  the  answer  of 
defendant  the  plaintiff  filed  his  reply  in 
words  and  figures  as  follows: 

"First.  That  he  denies  each  and  every 
material  allegation  alleged  in  said  amended 
answer  and  each  count  and  paragraph  there- 
of not  hereinafter  expressly  admitted. 

"Second.  Said  plaintiff  for  a  separate  reply 
"  to  paragraph  4a'  of  defendant's  second  de- 
fense herein  states:  That  on  and  prior  to 
October  12,  1892,  the  financial  condition  of 
said  Beaver  county  was  such  that  It  was 
unable  to  float  its  county  warrants  for  cur- 
rent expenses  except  at  a  discount  of  about 
50  cents  on  the  dollar,  and  was  compelled  to 
and  did  issue  its  warrants  for  double  the 
amount  of  the  actual  value  and  current  value 
of  all  supplies  purchased  by  Bald  county,  and 
for  all  services  rendered  for  said  county, 
except  those  fixed  by  statute.   That  at  said 


time  the  legitimate  current  expenses  of  said 
county  were  in  excess  of  all  taxes  collected 
and  other  sources  of  Income,  and  the  gen- 
eral condition  of  the  finances  of  said  coun- 
ty was  such  that  Investors  would  not  pur- 
chase the  warrants  and  obligations  of  said 
county  at  any  price,  and  that,  in  order  to 
preserve  and  administer  the  county  gov- 
ernment and  purchase  the  necessary  sup- 
plies for  county  officers  and  to  pay  the  neces- 
sary current  expenses  of  said  county,  It  be- 
came necessary  to  make  some  arrangements 
for  financial  relief;  and  that,  in  order  to 
carry  on  and  administer  the  affairs  of  the 
county  government  of  said  Beaver  county, 
an  arrangement  was  made  with  this  plaintiff 
whereby  said  county  agreed,  and  through  its 
commissioners  ordered,  that  if  plaintiff  would 
take  and  pay  cash  at  the  rate  of  95  cents  on 
the  dollar  for  11  warrants  Issued  by  said 
county  during  the  following  year,  except  such 
as  said  county  could  care  for,  then  said 
county  would,  at  the  expiration  of  said  year, 
issue  its  refunding  bonds  in  an  amount  equal 
to  the  warrantB  so  taken  up  and  paid  for 
by  plaintiff,  dollar  for  dollar.  And,  in  addi- 
tion thereto,  said  county  agreed  with  plaintiff 
to  put  said  refunding  bonds  in  his  hands  to 
be  negotiated  by  him  for  said  county  at  par. 
and  to  pay  plaintiff  for  the  sale  and  nego- 
tiation of  said  bonds,  and  for  his  services 
in  putting  said  county  on  a  cash  basis,  and 
for  cashing  its  warrants  for  95  cents  on  the 
dollar,  the  current  value  of  which  was  only 
50  cents  on  the  dollar,  and  for  other  serv- 
ices theretofore  rendered  said  county,  Includ- 
ing advice  and  counsel  to  said  county,  con- 
sulting and  employing  an  attorney  to  pre- 
pare a  form  and  arrange  for  the  printing 
and  delivery  of  said  refunding  bonds,  and  for 
the  maintenance  and  establishing  of  an  of- 
fice in  said  county  In  which  and  through 
which  plaintiff  could  take  up,  and  did  take 
up  and  pay  for  the  warrant!  of  said  county 
from  time  to  time  during  said  year;  that, 
pursuant  to  tills  arrangement,  plaintiff  took 
up  and  paid  for  the  warrants  of  said  coun- 
ty during  said  year  at  the  rate  of  96  cents 
on  the  dollar,  amounting  in  the  aggregate 
to  the  amount  of  $11,000;  that  refunding 
bonds  of  said  county  were  Issued  in  said 
sum  of  $11,000  pursuant  to  said  arrangement 
May  18,  1893;  that  defendant  was  unable 
through  the  county  treasurer  or  otherwise 
to  negotiate  said  bonds  or  to  find  a  purchaser 
therefor  at  any  price,  owing  to  the  said 
financial  condition  of  said  county;  that  it 
was  necessary  to  sell  said  bonds  In  order 
to  meet  the  obligations  of  said  county  as 
aforesaid,  and  pursuant  to  said  arrangements 
this  plaintiff  undertook  to  and  did  negotiate 
said  bonds  for  said  county  at  par  after  ex- 
pending much  time  and  labor  and  incurring 
grent  expense  for  that  purpose.  Plaintiff 
admits  that  thereafter,  on  July  7,  1893,  the 
warrants  referred  to  In  plaintiffs  second 
cause  of  action  were  issued  and  delivered 
to  him  pursuant  to  said  agreement  In  pay 
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ment  for  his  said  services  In  and  about  the 
negotiation  of  said  bonds  at  par,  the  print- 
ing and  delivery  thereof,  and  the  services 
hereinbefore  referred  to,  Including  the  pay- 
ment of  said  warrants  in  the  sum  of  $11,000. 

"Third.  Said  plaintiff  for  a  further  and 
separate  reply  to  the  seventh  and  last  para- 
graph of  defense  set  up  in  defendant's  amend- 
ed answer  states  that  he  admits  that  he 
negotiated  the  refunding  bonds  of  said  coun- 
ty amounting  In  the  aggregate  to  the  sum  of 
$7,500;  that  the  plaintiff  hereby  adopts  all 
that  part  of  the  second  paragraph  of  his  re- 
ply herein  relating  to  the  financial  condition 
of  said  county,  and  makes  the  same  a  part 
hereof,  and  further  alleges  that  such  was  the 
financial  condition  of  such  county  at  the 
time  this  plaintiff  was  employed  to  negotiate 
said  $7,500  of  bonds;  and  that,  by  reason  of 
said  condition,  defendant  and  the  county 
treasurer  of  said  county  were  unable  to  find 
a  purchaser  for  said  bonds  at  par,  and  it  was 
necessary  and  imperative  that  said  bonds 
should  be  negotiated  to  take  up  outstanding 
county  warrants  for  which  said  bonds  were 
issued;  that  the  holder  of  such  outstanding 
warrants  refused  to  accept  such  bonds  dol- 
lar for  dollar  for  their  said  warrants,  and 
were  threatening  to  and  would  have  sued  said 
county  on,  said  warrants  except  for  their 
speedy  negotiation  by  plaintiff ;  that  the  con- 
sideration of  said  warrants  issued  to  plain- 
tiff by  said  county  November  28,  1892,  ag- 
gregating $1,500,  and  referred  to  in  said 
seventh  paragraph  of  defendant's  amended 
answer,  included  plaintiff's  services  as  a 
broker  In  securing  a  purchaser  for  said  bonds 
at  par,  and  his  services  in  cashing  the  war- 
rants of  said  couuty  at  par  when  said  war- 
rants were  of  the  current  value  of  only 
about  60  or  70  cents  on  the  dollar,  as  stated 
In  said  defendant's  answer,  and  said  con- 
sideration also  included  services  rendered  by 
plaintiff  to  defendant  at  defendant's  instance 
and  request  in  procuring  an  attorney  to  pass 
upon  said  bonds  so  that  they  might  be  ne- 
gotiated, together  with  advice  and  counsel 
relative  to  the  printing,  issuing,  and  delivery 
of  said  bonds.  Plaintiff  admits  that  said 
warrants  were  issued  to  him,  but  avers  that 
it  was  for  the  lawful  purpose  hereinbefore 
stated." 

The  Issues  thus  joined  were  tried  to  the 
court  without  the  Intervention  of  a  Jury ;  the 
court  making  no  special  findings.  After  the 
plaintiff  Introduced  his  evidence,  which  con- 
sisted of  the  warrants  sued  upon,  and  rested, 
the  defendant  demurred  thereto  on  the 
ground  that  the  same  was  insufficient  in  law 
to  sustain  the  allegations  of  plaintiff's  peti- 
tion. Evidence  was  offered  by  the  defendant 
for  the  purpose  of  showing  that  .the  defend- 
ant was  absent  from  the  territory,  thus  toll- 
ing the  statute  of  limitations  against  their 
set-off.  The  $2,750  lot  of  warrants  was  held 
to  be  void,  and  on  the  other  lot  the  plaintiff 
was  allowed  to  recover  the  sum  of  Vwi.10, 
principal  and  Interest    The  court  below 


found  in  favor  of  the  defendant  on  its  set- 
off in  the  sum  of  $2,684.25,  principal  and  in- 
terest, and  rendered  judgment  for  the  defend- 
ant in  the  sum  of  $2,023.15. 

The  plaintiff  in  error  assigns  10  grounds  of 
error  for  the  reversal  of  the  judgment  of  the 
court  below,  but  all  may  be  epitomized  under 
two  heads  as  follows:  (1)  The  court  erred  lu 
sustaining  the  demurrer  to  plaintiffs  evidence 
as  to  the  $2,750  lot  of  warrants ;  and  (2)  the 
court  erred  In  rendering  judgment  for  de- 
fendant on  its  set-off. 

Before  entering  upon  the  discussion  of  the 
first  of  these  general  subdivisions,  it  is  nec- 
essary to  determine  the  relative  positions  of 
the  parties  as  to  the  admitted  facts  under 
the  state  of  the  record  as  we  find  it.  It 
seems  to  be  well  settled  that,  where  a  party 
demurs  to  the  evidence,  the  general  rule  is 
that  no  evidence  introduced  by  him  can  be 
considered  upon  the  demurrer.  The  demur- 
rant attacks  the  evidence  of  his  adversary, 
and  in  the  very  nature  of  things  this  attack 
cannot  be  aided  by  his  own  evidence.  He  as- 
sumes the  position  which  he  occupies  under 
the  pleadings,  and,  if  under  the  pleadings  the 
burden  of  any  issue  rests  upon  him,  that  is- 
sue cannot  be  determined  In  his  favor  upon 
the  demurrer.  For  the  purposes  of  the  deci- 
sion of  the  demurrer  he  abandons  all  claim 
upon  that  issue,  and  as  to  an  issue  upon 
which  he  has  not  the  burden,  he  cannot  by 
his  demurrer  cause  his  own  evidence  to  be 
taken  as  true  or  to  be  considered.  6  Enc.  of 
P.  &  P.  444 ;  Reynolds  v.  Baldwin,  93  Ind.  59. 

The  first  Inquiry  then  will  be:  What  posi- 
tion did  the  demurrant  occupy  under  the 
pleadings?  And  on  what  Issues  did  he  hare 
the  burden  of  proof?  The  answer  of  the 
defendant  was  in  effect  a  plea  of  confession 
and  voldance.  It  was  admitted  that  the  war- 
rants sued  upon  were  duly  Issued  by  the 
board  of  county  commissioners  of  Beaver 
county,  but  the  contention  was  made  on  the 
part  of  the  defendant  that  they  were  void  be- 
cause Issued  under  and  by  virtue  of  an  un- 
lawful contract  entered  Into  between  the 
plaintiff  in  error  and  the  board  of  county 
commissioners  of  Beaver  county.  The  reply 
denied  all  the  allegations  of  new  matter  set 
up  In  the  answer  not  thereinafter  expressly 
admitted,  and  alleged  that  the  warrants  were 
issued  under  a  contract  entered  into  with  the 
board  of  county  commissioners  differing 
somewhat  from  the  contract  set  up  in  de- 
fendant's answer.  That  the  warrants  were 
issued  in  pursuance  of  a  contract  entered  In- 
to between  the  plaintiff  in  error  and  the 
board  of  county  commissioners  is  admitted. 
Taking  this  admission,  which  is  clearly  de- 
ducible  from  the  pleadings,  in  connection 
with  the  evidence  offered  by  the  plaintiff,  we 
have  the  following  statement  of  facts,  upon 
which  the  judgment  rendered  by  the  court 
below  on  the  $2,750  lot  of  warrants  must 
stand  or  fall :  The  plaintiff  in  error  Is  the 
owner  and  holder  of  the  warrants  sued  upon 
in  the  petition.   They  were  regularly  issued 
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and  signed  by  the  chairman  of  the  board  of 
county  commissioners  of  Beaver  connty,  at- 
tested by  the  clerk  of  said  county.  They 
were  Issued  for  the  purpose  of  paying  the 
plaintiff  In  error  a  commission  for  negotiat- 
ing refunding  bonds  in  pursuance  of  a  con- 
tract made  and  entered  Into  by  and  between 
the  plaintiff  in  error  and  the  board  of  coun- 
ty commissioners  of  Beaver  county.  The 
question  then  arises:  Had  the  board  of  coun- 
ty commissioners  power  to  enter  into  any  con- 
tract to  pay  a  broker  a  commission  for  ne- 
gotiating refunding  bonds  of  the  county? 
The  warrants  show  on  their  face  that  they 
were  issued  for  the  purpose  of  paying  the 
plaintiff  a  "commission  for  negotiating  re- 
funding bonds,"  and  the  pleadings  show  con- 
clusively that  the  contract  of  employment 
was  made  with  the  board  of  county  commis- 
sioners. Whether  it  was  the  contract  set  up 
in  the  answer  of  defendant  or  the  one  al- 
leged by  the  plaintiff  in  his  reply  seems  to  us 
to  be  immaterial.  The  board  of  county  com- 
missioners could  not  allow  claims  against 
the  county  which  grew  out  of  contracts  they 
were  not  authorized  to  make.  English  v. 
Chicot  Co.,  26  Ark.  464;  Linden  v.  Case  et 
al.,  46  Cal.  171;  Richmond  Co.  v.  Ellis,  59 
N.  Y.  620;  Waymlre  et  al.  v.  Powell  et  al., 
105  Ind.  328,  4  N.  E.  886;  Miller  v.  Embree, 
88  Ind.  133 ;  Foster  et  al.  v.  Clinton  Co.,  51 
Iowa,  541,  2  N.  W.  207;  Irwin  v.  Yuba  Co., 
119  Cal.  686,  52  Pac.  35.  And  a  warrant  is- 
sued for  a  claim  growing  out  of  a  contract 
the  county  was  not  authorized  to  make  creat- 
ed no  liability  against  the  county.  Linden  v. 
Case,  supra;  Board  of  Supervisors  v.  Cat- 
lett's  Ex'rs,  86  Va.  158,  9  S.  E.  999. 

When  the  refunding  bonds  whose  sale  was 
negotiated  by  plaintiff  in  error  were  Issued, 
section  395,  St.  Okl.  1893,  was  in  force.  This 
section  provides  that:  "When  said  bonds  are 
received  by  the  treasurer  it  shall  be  his  duty, 
under  the  direction  of  the  county  commis- 
sioners and  probate  Judge,  to  proceed  to  ne- 
gotiate the  same  at  not  less  than  par,  and 
the  treasurer  shall  hold  the  proceeds  thereof 
in  his  hands  and  shall  apply  the  same  to  the 
payment  of  county  warrants  or  script  out- 
standing; and  shall  be  chargeable  with  the 
amount  received  from  said  bonds, -and  cred- 
ited with  the  payments  made  in  manner  and 
form  as  taxes  received  by  him."  The  fore- 
going section  makes  it  the  duty  of  the  coun- 
ty treasurer  to  negotiate  the  sale  of  such 
bonds,  and  there  Is  no  authority  granted  the 
board  of  county  commissioners  to  absolve  the 
county  treasurer  from  the  performance  of 
this  duty  and  place  It  in  the  hands  of  a  brok- 
er or  attorney.  Section  394,  Okl.  St.  1893, 
makes  it  the  duty  of  the  judge  of  the  dis- 
trict court,  after  signing  such  bonds,  to  "de- 
liver the  same  to  the  county  treasurer,  who 
shall  then  and  there  receipt  to  the  county 
clerk  for  the  amount  thereof,  and  be  charge- 
able therefor  upon  his  bond."  It  is  true 
section  395,  supra,  provides  that  the  treas- 
urer shall  negotiate  the  bonds  under  the 


direction  of  the  county  commissioners  and 
probate  Judge;  but  that  he  shall  negotiate 
them  himself"  at  not  less  than  par,  and  hold 
the  proceeds  of  such  negotiation  in  his  hands, 
is  mandatory.  It  cannot  be  argued  with  any 
degree  of  logic  that  the  direction  of  the  coun- 
ty commissioners  and  probate  judge  con- 
templated by  the  statute  was  such  as  to  em- 
power them  to  delegate  the  power  to  nego- 
tiate such  bonds  to  any  one  but  the  treas- 
urer, whose  duty  to  do  so  is  prescribed  by 
law.  The  board  of  county  commissioners  and 
probate  judge  may  direct  the  treasurer  In 
the  negotiation  of  the  bonds,  but  they  cannot 
take  from  him  the  power  to  make  the  nego- 
tiations nor  compel  him  to  accept  less  than 
par,  and  the  board  could  not  make  a  valid 
contract  for  their  negotiation  by  a  broker  or 
other  person.  Smith  v.  Los  Angeles  Co.,  99 
Cal.  628,  84  Pac.  439;  English  v.  Chicot  Co, 
26  Ark.  454;  Peoria  Co.  v.  Roche,  65  111.  77; 
Rothrock  et  al.  v.  Carr  et  al.,  55  Ind.  334; 
Hunt  v.  Fawcett  et  al.,  8  Wash.  398,  36  Pac. 
818 ;  Linden  v.  Case  et  al.,  46  Cal.  171 :  Rich- 
mond Co.  v.  Ellis,  59  N.  Y.  620 ;  Waymlre  v. 
Powell  et  al.,  105  Ind.  328,  4  N.  E.  886;  Mil- 
ler v.  Embree,  88  Ind.  133;  Foster  et  al.  v. 
Clinton  Co.,  51  Iowa,  541,  2  N.  W.  207;  Ir- 
win v.  Yuba  Co.,  119  Cal.  686,  52  Pac.  35. 
If  a  valid  contract  could  have  been  made 
with  a  broker  for  the  negotiation  of  the 
bonds  in  this  case,  it  could  have  been  done  by 
the  officer  charged  with  the  duty  of  negotiat- 
ing them,  and  not  by  the  board  of  county 
commissioners  or  the  probate  judge.  The 
county  treasurer,  under  the  section  of  the 
statute  above  quoted,  was  responsible  for  at 
least  the  par  value  of  the  bonds.  It  seemi 
to  us  that  he  should  have  negotiated  the 
sale  of  them,  and  that  permitting  the  board 
of  county  commissioners  to  enter  Into  a  con- 
tract taking  away  from  him  this  important 
duty  and  placing  it  with  a  broker  would  be 
entirely  Inconsistent  with  the  letter  and  spirit 
of  the  law,  and  might,  in  a  good  many  in- 
stances, work  a  great  hardship  upon  the 
treasurer. 

The  case  of  Smith  v.  Los  Angeles  Co.,  su- 
pra, is  very  strongly  In  point  on  the  ques- 
tion now  under  discussion.  The  act  under 
which  the  bonds  were  issued  in  that  case 
reads,  in  part,  as  follows:  "Whenever  bonds 
Issued  under  this  chapter  shall  be  duly  ex- 
ecuted, •  •  *  they  shall  be  delivered  to 
the  county  treasurer,  and  his  receipt  taken 
therefor,  and  he  shall  stand  charged  on  his 
official  bond  with  all  bonds  delivered  to  him 
and  the  proceeds  thereof,  and  he  shall  sell 
the  same,  or  exchange  them  under  the  di- 
rection of  the  board  of  supervisors.  •  *  * 
He  shall  also  keep  a  record  of  bonds  sold 
or  exchanged  by  him,  *  *  •  and  shall  al- 
so report,  under  oath  to  the  board,  at  each 
regular  session,  a  statement  of  all  bonds  sold 
or  exchanged  by  him  since  the  preceding  re- 
port, and  the  date  of  such  sale  or  exchange, 
•  *  *  and  the  amount  of  accrued  interest 
received  by  him  on  such  sale  or  exchange. 
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•  •  Under  this  provision  of  the  Cal- 
ifornia statute,  which  is  in  many  respects 
similar  to  our  own,  the  board  of  supervisors 
employed  the  plaintiff  in  the  case  to  procure 
a  bidder  for  the  bonds;  the  treasurer  hav- 
ing previously  advertised  for  bids  and  re- 
ceived none.  The  plaintiff  under  his  employ- 
ment procured  a  bidder  to  whom  the  bonds 
were  sold  at  a  premium  of  5  per  cent,  and 
accrued  interest,  and,  the  board  refusing  to 
pay  the  commission,  suit  was  commenced  to 
recover  the  same.  Mr.  Justice  Fitzgerald, 
who  delivered  the  opinion  affirming  the  judg- 
ment of  the  court  below  denying  the  right 
to  recover,  says:  "It  Is  clear  that  these 
provisions  of  the  statute  confer  no  express 
power  upon  the  board  of  supervisors  to  make 
such  a  contract  as  the  one  sought  to  be  re- 
covered on  In  this  action,  and,  unless  it  can 
be  implied  from  subdivision  35  referred  to, 
then  it  follows  that  no  such  power  exists, 
and  the  contract  sued  on  is  therefore  void, 
because  not  made  in  pursuance  of  law.  As 
the  act  of  March  14,  1883,  distinctly  enumer- 
ates the  acts  which  the  board  is  required  to 
perform,  with  reference  to  the  issuance  and 
disposal  of  county  bonds,  and  as  the  em- 
ployment of  a  procurer  of  bids  for  bonds  de- 
livered to  the  treasurer  for  sale  or  exchange 
und<»r  the  law  was  not  In  any  way  necessary 
to  the  full  discharge  of  the  legislative  au- 
thority of  the  county  government,  no  such 
implied  authority  to  make  such  a  contract 
was  conferred  upon  the  board  as  contended 
for.  The  board  of  supervisors  cannot  sell  or 
negotiate  the  sale  of  its  county  bonds.  That 
power  is  expressly  conferred  by  statute  on 
the  county  treasurer,  and  is  to  be  exercised 
by  him  under  the  direction  of  the  board. 

•  *  *  The  treasurer  alone  procures  the 
bid.  *  •  •  The  making  of  the  contract 
in  question  by  the  board  of  supervisors  was 
nn  unwarranted,  If  not  a  pragmatical,  in- 
terference with  the  power  and  duties  of  the 
county  treasurer,  as  expressly  conferred  and 
defined  by  law,  •  •  •  and  the  acts  of 
plaintiff  In  pursuance  of  such  employment, 
however  beneficial  they  may  have  been  to 
the  defendant,  created  no  liability  against 
it." 

The  reasoning  of  the  court  in  the  foregoing 
case  seems  to  us  to  be  sound.  It  places  the 
want  of  power  of  the  supervisors  to  enter 
into  contracts  to  employ  brokers  to  nego- 
tiate bonds  upon  the  ground  that  such  duty 
is  expressly  placed  by  statute  on  the  county 
treasurer,  and  is  to  be  exercised  by  him 
alone  under  the  direction  of  the  board,  and 
that  making  such  a  contract  by  the  board  of 
supervisors  was  an  unwarranted  Interference 
with  the  powers  and  duties  of  the  county 
treasurer,  and  therefore  void.  This  also  is 
the  ground  upon  which  we  base  our  opinion 
in  the  case  at  bar,  and  in  this  we  think  the 
case  at  bar  la  clearly  distinguishable  from 
the  cases  cited  in  the  very  able  brief  of 
counsel  for  plaintiff  In  error.  Take,  for  ex- 
ample, the  case  of  Armstrong  v.  Village  of 
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Ft  Edward,  159  N.  T.  315,  53  N.  E.  1116, 
cited  in  support  of  their  contention  that  the 
board  had  authority  to  hire  a  broker  to  ne- 
gotiate the  sale  of  the  bonds.  In  that  case 
Chief  Judge  Parker,  who  wrote  the  opinion, 
says:  "Those  having  charge  of  the  selling  of 
bonds  have  the  right  to  exercise  their  dis- 
cretion in  selecting  the  agencies  by  which 
they  shall  make  disposition  of  them."  Ad- 
mitting this  to  be  the  law,  it  is  not  at  all  in 
conflict  with  this  opinion.  We  hold  that  the 
county  treasurer  was  the  person  having 
charge  of  the  sale  of  the  bonds  at  the  time 
the  bonds  hi  this  case  were  negotiated,  and 
he,  if  any  one,  was  the  only  person  who  bad 
a  right  to  negotiate  them  or  to  exercise  a 
discretion  in  selecting  the  agencies  by  which 
they  should  be  sold,  if  such  an  agency  was 
found  to  be  necessary.  We  have  examined 
the  other  cases  cited  by  counsel,  and  find 
that  in  the  main  they  are  distinguishable 
from  the  case  at  bar  as  clearly  and  In  the 
same  particulars  as  Armstrong  v.  Village  of 
Ft.  Edward,  supra.  Taking  this  view  of  the 
law,  we  find  no  error  in  the  action  of  the 
court  below  in  sustaining  the  demurrer  to 
plaintiff's  evidence. 

On  the  second  point,  as  to  whether  the 
cause  of  action  pleaded  by  way  of  a  set-off 
was  barred  by  the  statute  of  limitations  by 
that  part  of  section  3,  art.  7,  c.  28,  p.  328, 
Sess.  Laws  1905,  which  reads,  in  part,  as 
follows:  "Such  set-off  or  counterclaim  shall 
not  be  barred  by  the  statutes  of  limitations 
until  the  claim  of  the  plaintiff  is  so  barred." 
We  are  of  the  opinion  that  this  provision  is 
not  applicable  to  the  facts  governing  this 
case,  and  the  language  of  the  act,  not  being 
retroactive,  did  not  revive  the  same.  "It  is 
an  inflexible  rule  that  a  statute  will  be  con- 
strued as  prospective  and  operating  in  future 
only,  unless  the  intention  of  the  Legislature 
to  give  it  a  retroactive  effect  Is  expressed  in 
language  too  clear  and  explicit  to  admit  of 
a  reasonable  doubt."  Black  on  Constitution- 
al Prohibitions,  §  179,  p.  230.  The  statute 
of  limitations  Is  a  statute  of  repose,  and 
such  defenses  are  not  looked  upon  unfavora- 
bly by  the  courts,  but,  on  the  contrary,  are 
deemed  to  be  in  consonance  with  good  morals 
and  sound  public  policy.  A  statute  of  limi- 
tation which  repeals  a  former  statute  on  the 
same  subject  does  not  revive  an  action  which 
has  been  barred  by  the  former  statute,  un- 
less such  was  clearly  the  legislative  intent. 
Fuller  &  Fuller  Co.  v.  Johnson,  8  Okl.  601, 
58  Pac.  745.  Part  of  the  third  syllabus  of 
Swickard  v.  Bailey,  3  Kan.  507,  cited  by 
counsel  for  defendant  In  error,  reads  as  fol- 
lows: "There  can  be  no  vested  right  to  avoid 
payment  of  just  debts,  but,  in  construing 
statutes  and  repealing  acts  of  limitation,  we 
should  avoid,  if  possible,  depriving  a  party 
of  a  bar  already  had."  A  statute  of  limita- 
tions will  not  be  given  a  retroactive  opera- 
tion unless  it  appears  by  express  provision 
or  necessary  implication  that  such  was  the 
legislative  intent    Thoenl  v.  City  of  Du« 
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buque,  115  Iowa,  482,  88  N.  W.  967.  The 
case  of  Bradford  v.  Barclay,  42  Ala.  375, 
Is  strongly  in  point  on  this  question.  De- 
fendant in  the  Barclay  Case  pleaded  a  set- 
off, and  in  reply  plaintiff  pleaded  the  statute 
of  limitations.  After  these  pleadings  were 
filed,  a  new  statute  was  enacted  excepting 
cases  of  set-off  from  the  bar  of  the  statute 
similar  to  the  Oklahoma  statute  of  1905. 
The  court"  held  that  the  new  statute  did  not 
operate  retroactively,  so*as  to  deprive  plain- 
tiff of  his  right  to  plead  the  bar  of  the  old 
statute. 

In  addition  to  the  foregoing,  it  seems  oth- 
er courts  have  uniformly  held  that  a  stat- 
ute of  limitations  will  not  be  so  construed 
as  to  affect  a  cause  of  action  barred  at  the 
time  of  Its  passage.  Whitehurst  v.  Dey,  90 
N.  C.  542;  McKinney  v.  Springer,  8  Blackf. 
(Ind.)  506;  Thompson  v.  Read,  41  Iowa,  48; 
Cassity  v.  Storms,  etc.,  64  Ky.  452;  Ireland 
v.  Macintosh,  22  Utah,  296,  61  Pac.  901; 
Fish  v.  Genett  et  al.,  56  S.  W.  813.  22  Ky.  Law 
Rep.  177;  Stine  et  al.  v.  Bennett,  13  Minn. 
153  (Gil.  138);  Baldro  v.  Tolmie,  1  Or.  176; 
Pridgeon  v.  Greathouse,  1  Idaho,  359;  Ivey 
et  al.  v.  Blum  et  al.,  53  Ala.  172;  People  v. 
Columbia  Co.,  10  Wend.  (N.  Y.)  363;  Phillips 
v.  Cameron,  48  N.  C.  390;  Bowman  v.  Cock- 
rill,  6  Kan.  (2d  Ed.)  190;  Woart  v.  Win- 
nick,  3  N.  H.  473,  14  Am.  Dec.  384;  Battles 
et  al.  v.  Fobes,  18  Pick.  (Mass.)  532.  In 
Richardson  et  al.  v.  Penny,  10  Okl.  32,  61 
Pac.  584,  It  12  held  that  "a  cause  of  action 
barred  by  the  statute  of  limitations  cannot 
be  pleaded  as  a  set-off."  The  learned  coun- 
sel for  defendant  in  error  insists  that  the 
case  of  Campbell  v.  Holt,  115  U.  S.  620,  6 
Sup.  Ct.  209,  29  L.  Ed.  483,  Is  a  controlling 
case  upon  the  point  now  under  discussion, 
and  that  the  Supreme  Court  of  the  territory 
and  the  Supreme  Court  of.  the  state  as  its 
successor  are  committed  to  the  doctrine 
therein  laid  down,  that,  as  the  law  as  con- 
strued by  the  Supreme  Court  of  the  United 
States  was  the  law  controlling  the  courts  of 
Oklahoma  Territory  at  the  time  of  the  trial 
of  the  case  at  bar,  we  are  bound  to  follow 
such  construction.  Counsel  is  right  in  this 
contention,  but  we  maintain  we  have  not 
departed  from  this  rule,  nor  was  it  necessary 
to  do  so  in  order  to  reach  the  conclusion  we 
have  arrived  at.  Campbell  v.  Holt,  supra, 
holds  that  "the  repeal  of  a  statute  of  limi- 
tation of  actions  on  personal  debt  does  not, 
as  applied  to  a  debtor,  the  right  of  action 
against  whom  is  already  barred,  deprive  him 
of  his  property  in  violation  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States."  In  that  case  there  was  no  question 
about  the  act  being  retroactive  in  its  effect. 
In  the  case  at  bar  it  seems  to  us  to  be  equal- 
ly clear  that  the  language  of  the  act  Is 
prosi>ective,  and  therefore  has  no  relation  to 
causes  of  action  which  had  been  barred  prior 
to  its  passage. 


On  the  trial  of  the  cause,  the  court  below 
excluded  evidence  offered  for  the  purpose  of 
establishing  the  allegations  of  the  defend- 
ant's answer  affirmatively  pleaded  for  the 
purpose  of  tolling  the  statute  of  limitations. 
The  court  acted  upon  the  theory  that  it  was 
not  necessary  for  the  defendant  to  estab- 
lish these  allegations,  apparently  overlook- 
ing the  well-settled  rule  that,  where  a  party 
pleads  an  exception  to  toll  the  statute,  a 
general  denial  puts  him  upon  his  proof  as  to 
such  exception.  This  action  of  the  court 
was  prejudicial  to  both  parties.  It  tended 
to  discourage  the  defendant,  upon  whom  was 
the  burden  of  proof,  from  establishing  his 
case,  as  fully  as  he  might  possibly  have  been 
able  to,  and  It  also  prevented  the  plaintiff 
In  error  from  submitting  proof  on  the  other 
side  of  the  proposition. 

For  this  reason,  we  believe  that  the  judg- 
ment of  the  court,  so  far  as  it  affects  the  de- 
fense of  the  statute  of  limitations,  ought  to 
be  set  aalde,  and  a  new  trial  granted.  On 
all  other  questions  involved  the  judgment 
of  the  court  below  is  affirmed,  the  costs  of 
the  action,  up  to  the  time  of  filing  the  man- 
date In  the  court  below,  to  be  divided  equally 
between  the  parties,  the  costs  thereafter  to 
abide  the  further  order  of  the  court  below. 
All  the  Justices  concur,  except  DUNN,  J., 
not  sitting. 


GARRISON  et  al.  v.  STREET  &  HARPER 

FURNITURE  &  CARPET  CO. 
(Supreme  Court  of  Oklahoma.    June  29,  1908.) 

1.  Chattel  Mortgages  (§  198*) — Vaxioity— 
Possession. 

A  chattel  mortgage,  good  only  between  the 
parties  because  not  filed  of  record,  is,  after  con- 
dition broken  and  delivery  by  mortgagor  to 
mortgagee  of  the  mortgaged  chattels,  good  as 
to  all  others. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  <  446 ;  Dec.  Dig.  §  198.*] 

2.  Chattel  Mortgages  (8  143*)— Priorities. 

In  a  case  where  W.  executes  and  delivers  to 
G..  on  November  29,  1904,  a  chattel  mortgage, 
which  is  not  filed  for  record  until  December  31. 
1904,  and  without  knowledge  thereof,  and  for 
value,  S.  on  December  15,  1904,  accepts  a  mort- 
gage on  the  same  goods,  which  is  not  filed  until 
January  8,  1905,  and  after  W.  had  delivered 

gossession  of  the  chattels  to  G.,  after  condition 
roken  In  his  mortgage,  G.  will,  by  virtue  of 
such  possession,  take  title  thereto  free  from 
the  lien  of  S.'s  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  ft  240;  Dec  Dig.  §  143.»J 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma 
County ;  B.  F.  Burwell,  Judge. 

Action  by  the  Street  &  Harper  Furniture  ft 
Carpet  Company  against  G.  W.  Garrison. 
Judgment  for  plaintiffs  and  defendant  brings 
error.  Pending  appeal  plaintiff  in  error  died, 
and  action  was  revived  in  name  of  Kathleen 
Garrison  and  Harvey  D.  Garrison.  Reversed 
and  remanded. 


•  For  other  caaea  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Dig*.  1M7  to  date,  a  Reporter  Indexes 
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Plaintiff  Id  error  In  his  brief  makes  a 
statement  of  facts  In  this  case  which,  for  the 
purpose  of  this  appeal,  Is  by  the  defendant 
In  error  conceded  to  be  correct.  From  it  we 
glean  the  following  facts  upon  which  this 
opinion  is  predicated:  November  20,  1904, 
the  plaintiff  in  error,  G.  W.  Garrison,  sold 
and  transferred  to  his  codefendant  in  the 
court  below,  Mrs.  M.  J.  Wade,  all  of  his  right, 
title,  and  Interest  in  and  to  a  certain  lease 
on  a  building  known  as  the  "Illinois  Hotel" 
In  Oklahoma  City,  together  with  all  of  the 
office  fixtures  and  furniture  and  hotel  equip- 
ment, taking  from  her  notes  In  the  sum  of 
$4,116.65,  and  a  chattel  mortgage  to  secure 
the  same  on  the  personalty  sold.  The  mort- 
gage also  contained  the  stipulation  that  It 
was  to  cover  "all  other  furniture  or  supplies 
bought  and  placed  In  said  hotel  by  the  party 
of  the  first  part  [Mrs.  M.  J.  Wade],  and  all 
furniture,  fixtures,  and  supplies  of  every  de- 
scription now  In  said  hotel  and  this  day  sold 
by  the  said  G.  W.  Garrison  to  the  party  of 
the  first  part ;  also  all  furniture,  flxtur.es,  bed- 
ding and  all  other  personal  property  of  what- 
soever kind  or  description  hereinafter  bought 
by  the  party  of  the  first  part."  This  mort- 
gage was  not  filed  for  record  until  more  than 
a  month  had  elapsed  from  Its  execution,  to 
wit,  on  December  31,  1904,  when  it  was  filed 
in  the  office  of  the  register  of  deeds  of  Okla- 
homa county,  wherein  was  located  the  said 
chattels.  On  December  15,  1904,  defendant 
In  error,  the  Street  &  Harper  Furniture  & 
Carpet  Company,  sold  to  Mrs.  M.  J.  Wade, 
certain  personal  property  consisting  of  beds, 
dressers,  springs,  etc,  which  were  delivered 
to  her  in  the  hotel  for  the  purpose  of  fur- 
nishing certain  rooms  therein,  the  amount 
of  the  same  being  $1,274.45,  to  secure  the 
payment  of  which  the  said  Street  &  Harper 
Furniture  &  Carpet  Company  took  a  chattel 
mortgage,  which  was  signed  by  Mrs.  M.  J. 
Wade,  and  delivered  to  them  on  the  15th  day 
of  December,  1904.  This  chattel  mortgage 
was  not  filed  for  record  at  the  time  it  was 
taken,  but  was  held  by  said  company  until 
the  afternoon  of  January  3,  1905,  at  which 
time  it  was  filed  in  the  office  of  the  register 
of  deeds  of  Oklahoma  county.  Quoting  from 
the  brief  of  plaintiff  in  error:  "The  condi- 
tions of  the  mortgage  executed  to  plaintiff 
in  error  by  the  said  Mrs.  M.  J.  Wade  having 
been  broken,  on  the  3d  day  of  January,  1905, 
about  9  o'clock  In  the  forenoon,  and  about 
four  hours  before  defendant  In  error  filed 
its  said  mortgage  for  record,  the  said  Mrs. 
M.  J.  Wade  freely  and  voluntarily  delivered 
all  of  said  property  to  the  plaintiff  In  error, 
through  his  attorney,  E.  G.  Mc Adams,  an 
attorney  of  record  of  this  territory,  and 
authorized  the  said  attorney  to  foreclose  said 
mortgage  by  a  sale  of  said  property,  and  ap- 
ply the  proceeds  thereof  to  the  payment  of 
said  notes  due  plaintiff  In  error."  That  in 
keeping  with  the  purposes  for  which  posses- 
sion was  given,  plaintiff  in  error  advertised 
the  said  property  for  sale.    Whereupon,  the" 


conditions  of  the  mortgage,  given  by  the  said 
Mrs.  M.  J.  Wade  to  the  defendant  in  error 
having  been  broken  on  the  15th  day  of  Janu- 
ary, 1905,  by  virtue  of  the  fact  that  the 
first  note,  which  was  due  In  30  days,  was 
unpaid,  defendant  In  error  began  its  suit  of 
replevin  against  G.  W.  Garrison  and  Mrs. 
M.  J.  Wade  to  recover  the  property  sold  her 
on  December  15,  1904.  Issues  were  framed, 
based  on  the  facts  above  set  out.  A  trial 
was  had  In  the  district  court  before  a  jury, 
evidence  being  Introduced  by  both  parties, 
and  on  motion  of  both  parties,  the  court  took 
the  case'  from  the  jury,  rendering  judgment 
in  favor  of  plaintiff,  giving  it  possession  of 
the  property  In  question.  Motion  for  new 
trial  was  filed  and  overruled  and  exception 
saved,  and  the  case  is  before  us  by  virtue 
of  proceedings  In  error  taken  In  the  Supreme 
Court  of  the  territory  of  Oklahoma. 

Grant  &  McAdams,  for  plaintiffs  in  error. 
R.  N.  McConnell,  Sam  Hooker,  and  Cham- 
bers &  Taylor,  for  defendant  In  error. 

DUNN,  J.  (after  stating  the  facts  as 
above.)  From  the  statement  of  facts  it  will 
be  observed  that  Garrison's  mortgage,  which 
was  given  on  November  29th,  was  not  filed 
for  record  until  December  31,  1904 ;  that  the 
Street  &  Harper  Furniture  &  Carpet  Com- 
pany's mortgage,  which  was  given  Decem- 
ber 15,  1904,  and  which,  it  is  conceded,  was 
taken  without  notice  of  the  prior  unrecord- 
ed mortgage,  was  not  filed  for  record  until 
January  3,  1905,  It  being  filed  four  days 
after  the  filing  of  Garrison's  mortgage,  and 
about  four  hours  after  the  possession  of  the 
property  had  been  delivered  to  Garrison. 
The  sole  question  before  the  court  is,  who, 
under  these  circumstances,  Is  entitled  to 
these  goods?  We  confess  that  this  is  a 
question  upon  which  the  authorities  are  not* 
entirely  In  accord,  and  upon  which  counsel 
for  either  party  have  cited  us  to  no  authori- 
ty of  any  court  bearing  precisely  upon  this 
point.  From  the  facts  stated,  it  will  be  ob- 
served that  the  mortgage  provided  that  it 
should  cover  all  the  after-acquired  personal 
property  of  the  mortgagor. 

Section  8,  c.  50,  par.  3445,  Wilson's  Rev. 
&  Ann.  St  Okl.  1903,  provides:  "An  agree- 
ment may  be  made  to  create  a  lien  upon 
property  not  yet  acquired  by  the  party 
agreeing  to  give  the  lien,  or  not  yet  in  exist- 
ence. In  such  case  the  lien  agreed  for  at- 
taches from  the  time  when  the  party  agree- 
ing to  give  it  acquires  an  interest  in  the 
thing  to  the  extent  of  such  interest"  Sec- 
tion 18,  c.  58,  par.  3578,  Wilson's  Rev.  &  Ann. 
St  Okl.  1903,  provides :  "A  mortgage  of  per- 
sonal property  is  void  as  against  creditors 
of  the  mortgagor,  subsequent  purchasers, 
and  incumbrancers  of  the  property  in  good 
faith,  for  value,  unless  the  original,  or  an 
authenticated  copy  thereof,  be  filed  by  de- 
positing the  same  in  the  office  of  the  regis- 
ter of  deeds  of  the  county  where  the  prop- 


Digitized  by 


980 


97  PACIFIC 


REPORTER. 


(OkL 


erty  mortgaged,  or  any  part  thereof,  Is  at 
such  time  situated;  and  a  mortgage  of  per- 
sonal property  situated  in  portions  of  this 
territory  attached  to  an  organized  county 
thereof  for  judicial  purposes,  shall-  be  void 
against  creditors  of  the  mortgagor,  subse- 
quent purchaser,  or  incumbrancers  of  the 
property  in  good  faith  for  value,  unless  the 
original  or  an  authenticated  copy  thereof, 
be  deposited  and  filed  in  the  ofllce  of  the 
register  of  deeds  of  the  county  to  which  the 
territory  in  which  such  property  is  situat- 
ed, is  attached  for  judicial  purposes."  The 
foregoing  statutes  are  the  6nes  embodying 
the  law  involved,  and  under  them  defendant 
in  error  takes  the  position  that  an  agreement 
to  place  a  Hen  upon  after-acquired  property 
applies  only  to  the  Interest  which  the  mort- 
gagor had  in  the  property  itself*  and  that 
in  this  instance  the  property  sold  to  Mrs. 
M.  J.  Wade  was  subject  to  a  mortgage  for 
a  portion  of  the  purchase  price  when  sold, 
and  that  the  only  interest  Mrs.  Wade  had 
therein  that  could  be  subjected  to  the  mort- 
gage lien  of  Garrison  was  the  equity  over 
and  above  the  mortgage  Hen  of  defendant 
In  error.  No  authorities  are  cited  In  sup- 
port of  this  proposition,  and  in  our  Judg- 
ment it  is  not  tenable.  Mrs.  M.  J.  Wade 
purchased  the  goods  from  defendant  In  er- 
ror. She  paid  for  them  with  her  notes.  She 
secured  title  to  them,  and  on  the  title  she 
had  in  them  she  gave  her  vendors  a  lien, 
by  executing  and  delivering  a  chattel  mort- 
gage. The  goods  sold  to  Mrs.  M.  J.  Wade 
at  the  time  of  the  sale  had  no  mortgage  up- 
on them,  and  before  a  mortgage  could  be 
placed  on  them  by  her,  it  was  essential  that 
title  to  them  vest  in  her.  As  soon  as  this 
title  vested,  as  between  herself  and  Garri- 
son, at  least,  Garrison's  mortgage  reached 
it,  and  the  property  immediately  became  sub- 
ject to  the  same.  As  between  herself  and 
Garrison,  it  was  unnecessary  for  either  of 
them  to  take  any  further  step,  or  do  any  fur- 
ther act,  to  make  effective  his  lien.  Grand 
Forks  National  Bank  v.  Minneapolis  & 
Northern  Elevator  Company,  6  Dak.  357, 
43  N.  W.  806.  But,  whether  or  not  Garrison 
secured  any  Hen  on  these  goods  as  against 
the  Street  &  Harper  Furniture  &  Carpet 
Company  presents  altogether  another  ques- 
tion, and  one  which  will  be  considered  in 
discussing  the  subsequent  doing  of  these 
parties  In  reference  to  their  respective  chat- 
tel mortgages  and  the  property.  It  must 
be  conceded  that,  as  against  the  mortgage  of 
defendant  In  error,  Garrison's  mortgage  was 
void  on  the  15th  day  of  December,  1904, 
when  Mrs.  M.  J.  Wade  executed  and  de- 
livered her  mortgage  on  this  property  in 
question  to  defendant  in  error.  Upon  what 
theory  the  defendant  In  error  was  given 
judgment  In  the  court  below  we  are  not  ad- 
vised, except  as  Is  stated  In  counsel's  brief 
that  the  decision  of  the  lower  court  was 
right,  under  the  construction  given  to  our 


statute  in  the  case  of  Greenville  National 
Bank  v.  Evans-Snyder-Buel  Co.,  found  in 
0  Okl.,  at  page  353,  and  60  Pac,  at  page  249. 
In  addition  thereto  we  are  cited  to  three 
other  authorities:  Bank  of  Farmington  v. 
Ellis,  30  Minn.  270, 15  N.  W.  243,  De  Courcey 
v.  Collins,  21  N.  J.  Eq.  357,  and  Jones  on 
Chattel  Mortgages,  S  246.  The  section  from 
Jones  on  Chattel  Mortgages  finds  its  support 
in  two  cases,  which  are  here  cited  with  It. 

The  Minnesota  statute  on  which  the  case 
of  Bank  of  Farmington  v.  Ellis,  supra,  is 
based,  reads  as  follows:  "Every  mortgage 
on  personal  property  which  is  not  accom- 
panied by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  shall 
be  absolutely  void,  as  against  the  creditors 
of  the  mortgagor,  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good 
faith,  unless  it  appears  that  such  mortgage 
was  executed  in  good  faith,  and  not  for  the 
purpose  of  defrauding  any  creditor,  and  un- 
less the  mortgage,  or  a  true  copy  thereof. 
Is  filed  as  hereinafter  provided."  The  facts 
in  the  case  were  that  Ellis  executed  and 
delivered  a  mortgage  to  the  bank  on  August 
18,  1881.  He  executed  and  delivered  a  mort- 
gage on  the  same  property  to  Barclay,  Au- 
gust 17,  1881.  The  bank  filed  its  mortgage 
August  20,  1881,  and  Barclay  filed  his  mort- 
gage August  18,  1881.  Ellis  retained  posses- 
sion of  the  property  until  the  bank  brought 
foreclosure  proceedings  on  Its  mortgage,  and 
the  question  was  which,  as  between  these 
two  mortgages,  had  preference  by  reason 
of  the  time  of  execution  and  delivery  and 
filing  of  record,  and  the  court  held:  "Un- 
der the  statute  in  relation  to  chattel  mort- 
gages (Gen.  St.  1878,  c.  39,  §  1),  where  the 
possession  is  not  delivered,  a  prior  mortgage 
will  be  postponed  to  a  subsequent  bona  fide 
mortgage,  if  not  duly  filed  when  the  lat- 
ter Is  executed,  although  the  former  may 
be  subsequently  filed  prior  to  the  filing  of 
the  second  mortgage."  The  case  of  De  Cour- 
cey v.  Collins,  supra,  was  also,  as  Chief  Jus- 
tice Beasley  said,  "a  struggle  for  priority 
between  the  holders,  severally,  of  two  chat- 
tel mortgages."  The  question  Involved  re- 
lated entirely  to  the  matter  of  record  and 
the  priority  thereof,  and  the  court,  holding 
on  this,  said:  "A  first  chattel  mortgage 
unregistered  is  absolutely  void  against  a 
second  mortgage  taken  in  good  faith;  and 
such  second  mortgage  need  not  be  record- 
ed at  all  to  give  It  priority  over  such  first 
mortgage."  It  will  be  observed  that,  in 
both  the  cases  cited  to  support  the  judg- 
ment, the  element  upon  which  the  plaintiff 
in  error  in  this  case  relies,  to  wit.  posses- 
sion on  the  part  of  the  first  mortgagee,  did 
not  obtain,  and  was  not  considered  by  the 
court,  and  hence  these  authorities  are  not 
applicable  to  the  case. 

The  other  authority  relied  upon,  the  case 
of  Greenville  National  Bank  v.  Evans-Snyder- 
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Buel  Company,  supra,  and  which  doubtless 
was  the  controlling  authority  In  the  mind  of 
the  court  rendering  judgment  herein,  has  re- 
cently had  the  consideration  of  this  court  In 
a  case  not  yet  officially  reported  (Frick  Com- 
pany v.  Oates,  04  Pac.  682),  and  the  portion 
of  that  opinion  bearing  upon  the  question 
Involved  In  this  case  was  specifically  over- 
ruled In  the  following  syllabus:  "In  an  ac- 
tion of  replevin  the  right  of  a  creditor  to 
the  possession  of  the  property  In  controversy, 
who  holds  a  chattel  mortgage  on  his  debtor's 
property,  good  as  between  the  parties,  but 
void  as  to  the  other  creditors,  because  not 
filed  as  required  by  law,  but  who  has  taken 
possession  of  the  mortgaged  property,  after 
condition  broken,  as  security  for  the  debt, 
with  the  consent  of  the  mortgagor,  is  superi- 
or, under  section  3578,  Wilson's  Rev.  ft  Ann. 
St.  Qkl.  1903,  to  that  of  a  subsequent  execu- 
tion creditor  who  has  levied  upon  the  same. 
Greenville  National  Bank  v.  Evans-Snyder- 
Buel  Co.,  9  Okl.  353,  60  Pac.  249,  Is  over- 
ruled. The  court,  through  Mr.  Justice  Turn- 
er, speaks  as  follows:  **  'At  common  law  the 
mortgagee  held  possession  of  the  property  as 
well  as  the  legal  title.  If  the  mortgagor  was 
permitted  to  retain  possession,  the  convey- 
ance was  presumptively  fraudulent  The 
rule  at  common  law  has  been  changed  by 
nearly  all  of  the  Western  states,  so  that  the 
legal  title  to  the  property  remains  In  the 
mortgagor,  and,  where  the  mortgage  or  stat- 
ute so  provides,  the  mortgagor  may  remain 
In  possession,  and,  as  a  general  rule,  if  the 
mortgagor  remains  In  possession,  the  mort- 
gage inust  be  filed,  or  the  mortgagee  will 
not  be  protected  against  the  creditors  of  the 
mortgagor;  but,  if  the  mortgagee  is  in  pos- 
session of  the  property,  the  most  of  the 
states  protect  his  rights  under  his  mortgage 
against  the  mortgagor's  creditors.'  Cobbey 
on  Chattel  Mortgages,  speaking  of  unfiled 
chattel  mortgages  (volume  1,  ft  498)  says: 
•If  the  mortgagee  takes  possession  of  the 
mortgaged  property  before  any  other  right 
or  lien  attaches,  his  title  under  the  mort- 
gage is  good  against  everybody,  If  it  was  pre- 
viously valid  between  the  parties' — and  au- 
thorities cited.  Again,  In  the  same  section 
we  find:  'Where  a  creditor,  who  holds  a 
mortgage  of  his  debtor's  property,' wblph  is 
void  as  to  other  creditors  of  the  debtor  be- 
cause it  was  not  filed,  takes  possession  of  the 
mortgaged  property,  with  the  consent  of  the 
debtor,  as  security  for  the  debt,  he  may  still, 
as  against  other  creditors,  hold  the  property 
as  pledgee.  *  *  *  If  a  mortgagee  takes 
possession  of  the  mortgaged  chattels  before 
any  other  right  or  lien  attaches,  his  title  un- 
der the  mortgage  is  good  against  everybody, 
if  it  was  previously  valid  between  the  par- 
ties, although  It  be  not  acknowledged  and  re- 
corded, or  the  record  be  Ineffectual  by  rea- 
son of  some  Irregularity.  The  subsequent 
delivery  cures  all  such  defects,  and  the  mort- 
gagee's right  of  possession  is  good  against 
the  world.   *   *   •  '—citing  numerous  au- 


thorities. First  National  Bank  v.  Damm,  63 
Wis.  249,  23  N.  W.  497 ;  Hammon  on  Chat- 
tel Mortgages,  p.  82." 

A  leading  case  on  this  subject  Is  Cameron, 
Hull  &  Co.  v.  Marvin,  26  Kan.  612.  In  this 
case  Patterson,  a  merchant,  executed  a  num- 
ber of  chattel  mortgages  upon  certain  goods 
and  merchandise,  delivering  the  same  for  val- 
ue to  Cameron,  Hull  &  Co.  These  mortgages 
were  not  filed  of  record.  Goodnow  &  Co., 
after  these  mortgages  were  executed,  sold 
and  delivered  Patterson  a  car  of  flour  upon 
the  strength  and  credit  of  his  apparent  unin- 
cumbered, visible  assets.  Patterson  gave  pos- 
session of  the  mortgaged  goods  to  the  mort- 
gagees nine  days  prior  to  the  levy  of  an  at- 
tachment by  Goodnow;  suit  being  brought 
and  the  ground  taken  that  the  mortgages 
were  fraudulent  and  void  as  to  him,  because 
not  recorded,  and  by  reason  of  the  fact  that 
he  was  a  subsequent  creditor  for  value  and 
without  notice.  .  Cameron,  Hull  &  Co.  re- 
plevied. The  Supreme  Court  of  the  state  of 
Kansas,  In  the  syllabus  of  the  reported  case, 
say:  "In  an  action  of  replevin,  where  the 
plaintiff  claims  the  property  by  virtue  of 
four  chattel  mortgages,  and  the  defendant 
claims  the  property  by  virtue  of  an  attach- 
ment Issued  against  the  plaintiffs  mortgagor, 
and  levied  upon  the  property  In  controversy, 
and  where  the  chattel  mortgages  were  never 
recorded,  and  the  mortgagee  did  not  Imme- 
diately take  possession  of  the  property,  but 
did,  a  long  time  after  the  execution  of  the 
mortgages,  and  nine  days  prior  to  the  levy  of 
the  attachment  upon  the  property,  take  the 
possession  of  the  same  under  the  mortgages, 
by  and  with  the  consent  of  the  mortgagor, 
held,  that  the  mortgages,  from  the  time  the 
mortgagee  took  possession  of  the  mortgaged 
property,  must  be  considered  valid."  In  the 
consideration  of  the  case,  Justice  Valentine, 
who  wrote  the  opinion,  says:  "We  shall  as- 
sume, for  the  purpose  of  this  case,  that  all 
the  mortgages  were  void  as  against  F.  Good- 
now &  Co.,  and  as  against  all  other  creditors 
of  Patterson,  and  subsequent  purchasers,  up 
to  the  time  when  the  plaintiffs  took  posses- 
sion of  the  property,  and  shall  simply  dis- 
cuss the  question  whether  they  continued  to 
be  void  after  that  time.  Indeed,  such  mort- 
gages, not  being  recorded,  and  being  of  prop- 
erty not  delivered,  are  made  void  by  section 
9  of  the  mortgage  act.  •  *  •  Did  the 
mortgages  become  valid  when  the  plaintiffs 
took  possession  of  the  property  under  them? 
We  think  we  must  answer  this  question  in 
the  affirmative.  Dayton  v.  Savings  Bank, 
23  Kan.  421;  Savings  Bank  v.  Sargent.  20 
Kan.  576;  Nash  v.  Norment,  5  Mo.  App. 
545;  Eastman  v.  Water  Power  Co.,  24  Minn. 
437 ;  Read  v.  Wilson,  22  111.  377.  74  Am.  Dec. 
159;  Frank  v.  Miner,  50  111.  444;  Chipron 
v.  Feikert,  68  UJ.  284;  McTaggart  v.  Rose, 
14  Ind.  230 :  Brown  v.  Piatt,  8  Bosw.  (N.  Y.) 
324;  Brown  v.  Webb,  20  Ohio,  389;  Chap- 
man v.  Weimer,  4  Ohio  St.  481;  Field  v. 
Baker,  12  Blatchf.  438,  Fed.  Cas.  No.  4,762 
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*   •   •   If  the  mortgagee,  whose  mortgage 
is  not  recorded,  and  who  does  not  have  pos- 
session of  the  property,  records  his  mortgage 
with  the  consent  of  the  mortgagor,  or  takes 
possession  of  the  property  with  the  consent 
of  the  mortgagor,  his  mortgage  then  has  the 
force  and  effect  of  a  mortgage  executed  on 
the  day  on  which  it  is  filed  for  record,  or  on 
which  the  property  is  delivered.    It  is  the 
same  then  as  though  a  new  mortgage  bad 
been  executed  by  the  parties  and  recorded. 
The  old  mortgage  is  then  given  life  and 
force  and  effect  by  the  Joint  action  of  both 
the  parties,  and  hence  must  be  held  to  be 
valid  from  that  time  on,  as  against  all  per- 
sons."   While  this  holding  of  the  Kansas 
court,  in  reference  to  the  effect  of  the  filing 
of  the  mortgage,  is  apparently  in  conflict 
with  the  authorities  cited  by  defendant  in 
error,  the  effect  given  to  the  possession  of 
the  mortgaged  chattels  taken  with  the  con- 
sent of  the  mortgagor  Is  practically  the  uni- 
form holding  of  all  the  states.   Nor  is  it  in- 
equitable to  the  junior  mortgagee  that  this 
should  be  so,  for  the  force  of  the  statute  on 
which  he  relies  to  give  validity  to  his  mort- 
gage over  a  prior  unrecorded  mortgage  also 
renders  his  unrecorded  mortgage  liable  like- 
wise to  be  held  void  as  to  subsequent  incum- 
brancers or  purchasers  in  good  faith  and 
without  notice.    This  construction  placed 
upon  the  statute  will  make  it  uniform  in 
Its  operation  as  to  all.    The  conditions  of 
Garrison's  mortgage  were  broken.  Garrison, 
under  the  terms  of  his  contract  with  his 
mortgagor,  had  a  right  to  the  possession  of 
the  chattels,  so  that  he  might  make  his  debt 
out  of  them,  and  when  he  did,  his  title  was 
then  not  only  good  as  against  Mrs.  Wade, 
but  as  to  all  others. 

In  the  case  of  Hixon  v^  Hubbell  et  al.,  4 
Okl.  224,  44  Pac.  222,  the  Supreme  Court  of 
the  territory  held:  "A  chattel  mortgage  in 
Oklahoma  docs  not  entitle  the  mortgagee  to 
possession  until  after  condition  broken,  but 
creates  a  Hen  in  favor  of  the  mortgagee, 
while  the  title  remains  In  the  mortgagor. 
On  condition  broken  the  mortgagor  may  de- 
liver possession  to  the  mortgagee,  and  pass 
the  title  of  the  mortgaged  chattels  to  him." 
In  the  case  at  bar  the  conditions  of  Garri- 
son's mortgage  were  broken,  the  mortgagor 
delivered  possession  of  the  mortgaged  chat- 
tels to  blm,  and  whatever  may  have  been  the 
extent  of  bis  claim  upon  them  prior  to  the 
delivery,  after  delivery  he  had  title,  and  the 
effeet  of  the  failure  of  recording  bis  mort- 
grige  as  to  the  defendant  in  error  was  cured. 

The  Judgment  of  the  lower  court  Is  revers- 
ed, and  the  case  is  remanded  to  the  district 
court  of  Oklahoma  county,  with  instructions 
to  set  aside  the  judgment  heretofore  render- 
ed herein,  and  to  enter  one  in  accordance 
with  this  opinion.  All  the  Justices  concur- 
ring. 


STATE  ex  rel.  HASKELL,  Governor, 
HUSTON,  Jndge  of  Eleventh  Ju- 
dicial District,  et  al. 
(Supreme  Court  of  Oklahoma.    Aug.  29,  1908. 
On  Rehearing,  Nov.  10,  1908.) 

1.  States  (§  192*)  —  Powebs  of  Govebnob  — 
Institution  of  Actions. 

The  powers  of  the  Governor  are  defined  by 

fthe  Constitution.  By  that  part  of  article  6, 
8,  which  provides  that  he  shall  cause  the 
aws  to  be  faithfully  executed,  he  is  empowered 
to  institute  a  suit  for  and  in  the  name  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  |  185;  Dec.  Dig.  §  192.*] 

2.  Attobney  Genebal  (§  7*)  —  Powebs  —  In- 
stitution OF  ACTION8. 

i  *,Jindtr  Wil8on's  Rev.  &  Ann.  St  Okl.  1903. 
f  6567,  the  Attorney  General  has  no  power  to 
bring  suit  in  the  name  of  the  state,  or  prosecute 
or  defend  the  same  in  the  district  courts  of  the 
state,  in  any  civil  or  criminal  cause  in  which 
the  state  may  be  a  party  or  interested,  except 
when  requested  by  the  Governor  or  either 
branch  of  the  Legislature. 

rEd.  Note.—For  other  cases,  see  Attorney  Gen- 
eral, Cent.  Dig.  |  8;  Dec.  Dig.  §  7.*] 
8.  Prohibition  (§  5*)— When  Writ  Issues. 

Prohibition  is  the  proper  remedy,  where  an 
inferior  court  assumes  to  exercise  judicial  power 
not  granted  by  law,  or  is  attempting  to  make  an 
excessive  and  unauthorized  application  of  ju- 
dicial force  in  a  cause  otherwise  properly  cog- 
nizable by  it  *>   *~  j  * 

^  ^  ^ote;T]SSr»othei'  caaeB'  **e  Prohibition, 
Cent.  Dig.  §§  20-30;  Dec.  Dig.  §  5.*] 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
C.  N.  Haskell,  governor,  for  a  writ  of  pro- 
hibition to  A.  H.  Huston,  Judge,  and  Charles 
West,  Attorney  General.  Rule  made  abso- 
lute. 

On  July  28,  1908,  the  state  of  Oklahoma, 
at  the  relation  of  0.  N.  Haskell,  as  governor, 
filed  In  this  court  a  petition,  wherein  A.  H. 
Huston,  judge  of  the  eleventh  judicial  dis- 
trict, and  Charles  West,  Attorney  General, 
were  named  as  respondents,  for  a  writ  of 
prohibition,  in  which  he  states,  in  substance, 
that  he  is,  and  was  at  all  times  thereinafter 
mentioned,  the  Governor  of  the  state  of  Okla- 
homa; that  respondents  are,  and  were  dur- 
ing that  time,  respectively,  the  Judge  of  the 
eleventh  judicial  district  and  the  Attorney 
General;^  that  theretofore,  to  wit,  on  the 
  day  of  July,  1908,  said  West,  as  At- 
torney General,  and  as  relator,  brought  suit 
in  the  name  of  the  state,  as  plaintiff,  without 
the  direction,  request,  or  authority  of  re- 
lator, against  the  Prairie  Oil  ft  Gas  Com- 
pany, a  foreign  corporation,  to  restrain  It 
from  committing  a  nuisance  In  the  alleged 
Improper  use  of  the  highways  of  the  state, 
and  to  forfeit  its  charter  for  an  alleged  fail- 
ure to  comply  with  the  laws  of  the  state,  and 
oust  it  from  doing  business  in  the  state ;  that 
on  the  same  day  said  Huston,  as  judge  of 
said  court,  Issued  a  restraining  order,  as 
prayed  in  said  suit,  pending  an  application 
for  a  temporary  injunction,  which  was  set 


*V»t  other  oasM  im  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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for  hearing  in  Guthrie  on  July  9,  1908,  fol- 
lowing ;  that  relator  had  caused  said  hearing 
to  be  postponed,  pending  an  investigation  to 
be  made  by  him,  as  Governor ;  that  on  inves- 
tigation he,  as  Governor,  ascertained,  and 
so  set  forth  to  the  court,  that  it  was  against 
the  Interests  of  the  people  of  the  state  that 
said  suit  be  brought  or  further  prosecuted; 
that  it  had  been  brought  by  the  Attorney 
General  without  his  knowledge,  consent,  or 
request  so  to  do,  and  had  accordingly  moved 
the  court  to  dismiss  the  same,  which  said 
court  refused  to  do,  and  overruled  said  mo- 
tion, and  was  proceeding,  over  his  objection 
and  protest,  and  contrary  to  his  wishes  as 
Governor,  to  hear  and  determine  the  same 
and  issue  the  injunction  as  prayed  by  the 
Attorney  General,  and  prayed  the  court's 
writ  of  prohibition  forbidding  said  Huston, 
as  judge  aforesaid,  to  hold  and  exercise  ju- 
risdiction of  said  suit,  and  the  said  West, 
as  Attorney  General,  from  further  prosecut- 
ing the  same,  and  for  general  relief. 

A.  C.  Cruce  and  Orvllle  T.  Smith,  for  re- 
lator. Charles  West,  Atty.  Gen.,  and  Field- 
ing Lewis,  Asst.  Atty.  Gen.,  for  respondents. 

TURNER,  J.  (after  stating  the  facts  as 
above).  In  response  to  the  rule  of  the  court 
to  show  cause  why  the  writ  of  prohibition 
should  not  Issue  as  prayed,  respondents 
pleaded,  inter  alia,  that  relator,  as  Governor, 
has  no  right  to  bring  this  suit,  and  this  we 
will  first  determine.  The  right  of  the  Gov- 
ernor to  bring  suit  in  the  name  of  the  state, 
in  matters  publici  juris,  has  been  conceded 
by  the  courts  of  last  resort  throughout  this 
Union  ever  since  the  early  days  of  this  re- 
public. 

Texas  v.  White,  7  Wall.  700,  19  L.  Ed.  227, 
was  a  suit,  in  the  Supreme  Court  of  the  Unit- 
ed States,  in  which  the  state  of  Texas  claim- 
ed certain  bonds  of  the  United  States  as  her 
property,  and  asked  for  an  injunction  to  re- 
strain defendants  from  receiving  payment 
thereon  from  the  national  government,  and 
to  compel  the  surrender  of  the  bonds  to  the 
state.  In  1862  a  military  board  had  been  es- 
tablished by  the  Legislature  of  the  state, 
composed  of  the  Governor,  Comptroller,  and 
Treasurer,  which  was  authorized  to  provide 
for  the  defense  of  the  state,  by  means  of 
any  bonds  in  the  treasury,  upon  any  account, 
to  the  extent  of  $1,000,000.  The  defense  con- 
templated levying  war  against  the  United 
States.  After  the  war  was  over,  there  were 
three  governors  of  the  state  of  Texas,  a  pro- 
visional governor,  appointed  by  the  president 
In  1865,  one  elected  by  the  people  in  1866, 
and  one  appointed  by  the  commander  of  the 
district,  each  of  whom  were  exercising  the 
executive  function,  and  actually  represented 
the  state  In  the  executive  department.  This 
suit  was  brought  by  the  consent  of  all  three, 
and  the  only  question  before  the  Supreme 
Court  of  the  United  States  preliminary  to  en- 
tertaining Jurisdiction  in  the  case  was  wheth- 
er or  not  Texas  was  a  state  In  the  Union. 


That  question  being  settled,  the  court  pro- 
ceeded to  and  did  take  jurisdiction  of  the 
case.  The  court  said:  "The  necessary  con- 
clusion Is  that  the  suit  was  instituted,  and 
was  prosecuted,  by  competent  authority." 
The  decision  was  predicated  upon  the  right 
which  the  Governor  had,  as  Governor,  inci- 
dental to  his  power  as  chief  executive,  when 
absolutely  essential,  to  protect  the  rights  of 
the  state. 

Kentucky  v.  Dennison,  24  How.  66, 16  L.  Ed. 
717,  was  an  original  petition  for  a  manda- 
mus, filed  In  the  Supreme  Court  of  the  Unit- 
ed States  in  the  name  of  the  commonwealth 
of  Kentucky,  by  Beriah  Magoffin,  Governor, 
for  a  rule  on  William  Dennison,  Governor 
of  Ohio,  to  show  cause  why  a  mandamus 
should  not  be  Issued  by  that  court,  command- 
ing him  to  show  cause  why  Wills  Lago,  a 
fugitive  from  justice,  should  not  be  delivered 
up  to  be  removed  to  the  state  of  Kentucky. 
The  court,  in  discussing  the  question  of  juris- 
diction, and  as  to  how  a  state  should  sue 
and  be  sued,  said,  quoting  from  Chisholm  v. 
State  of  Georgia,  2  Da  11.  419,  1  L.  Ed.  440: 
"It  has  been  settled  by  our  predecessors,  on 
great  deliberation,  that  this  court  may  exer- 
cise its  original  jurisdiction  In  suits  against 
a  state,  under  the  authority  conferred  by  the 
Constitution  and  existing  acts  of  Congress. 
The  rule  respecting  process,  the  persons  on 
whom  It  is  to  be  served,  and  the  time  of 
service,  are  fixed."  Speaking  of  the  rule  as 
laid  down  in  Grayson  v.  Virginia,  3  Dall.  320, 

1  L.  Ed.  619,  and  ever  since  followed,  the 
court  said:  "That  when  process  at  common 
law  or  in  equity  shall  Issue  against  a  state, 
the  same  shall  be  served  upon  the  Governor 
or  chief  executive  magistrate,  and  the  At- 
torney General  of  such  state."  In  speaking 
as  to  how  suits  are  entitled  when  brought  by 
the  state,  the  opinion  further  says:  "In  the 
case  of  Georgia  v.  Madrazo,  1  Pet.  110,  7  L. 
E}d.  73,  it  was  decided  that,  in  a  case  where 
the  chief  magistrate  of  a  state  is  sued,  not 
by  his  name  as  an  individual,  but  by  his 
style  of  office,  and  the  claim  made  upon  him 
is  entirely  in  his  official  character,  the  state 
itself  may  be  considered  a  party  on  the  rec- 
ord. This  was  a  case  where  the  state  was 
the  defendant.  The  practice,  where  it  is 
plaintiff,  has  been  frequently  adopted  of  su- 
ing in  the  name  of  the  Governor,  In  behalf  of 
the  state,  and  was  indeed  the  form  originally 
used,  and  always  recognized  as  the  suit  of 
the  state.  Thus,  in  the  first  case  to  be  found 
In  our  reports  in  which  a  suit  was  brought  by 
the  state,  it  was  entitled,  and  set  forth  In  the 
bill,  as  the  suit  of  'The  State  of  Georgia,  by 
Edward  Tellfair,  Governor  of  said  State, 
Complainant,  v.  Samuel  Brallsford  et  al.,' 

2  Dall.  402,  1  L.  Ed.  433,  438,  and  the  second 
case,  which  was  so  early  as  1793,  was  en- 
titled and  set  forth  In  the  pleadings  as  the 
suit  of  'His  Excellency,  Edward  Tellfair, 
Esq.,  Governor,  Commander  in  Chief  in  and 
over  the  State  of  Georgia,  in  Behalf  of 
Said  State,  Complainant,  v.  Samuel  Brails- 
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ford  et  aL,  Defendants.'  **  The  court  In  clos- 
ing said:  "We  may  therefore  dismiss  the 
question  of  Jurisdiction  without  further  com- 
ment, as  It  Is  very  clear  that,  If  the  right 
claimed  by  Kentucky  can  be  enforced  by  Ju- 
dicial process,  the  proceeding  by  mandamus 
is  the  only  mode  by  which  the  object  can  be 
accomplished." 

The  state  of  New  Jersey  v.  State  of  New 
York,  5  Pet  284,  8  L.  Ed.  127,  was  a  bill 
filed  by  the  former  In  the  Supreme  Court  of 
the  United  States,  for  the  purpose  of  ascer- 
taining and  settling  the  boundary  between 
the  two  states.    Chief  Justice  Marshall  in 
passing  said:  "The  Constitution  of  the  Unit- 
ed States  declares  that  'the  Judicial  power 
shall  extend  to  controversies  between  two  or 
more  States.'    It  also  declares  that  *ln  all 
cases  affecting  embassadors,  other  public  min- 
isters, and  consuls,  and  those  in  which  a 
state  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction.'  Congress 
has  passed  no  act  for  tbe  special  purpose  of 
prescribing  the  mode  of  proceeding  in  suits 
Instituted  against  a  state,  or  In  any  suit  In 
which  the  Supreme  Court  is  to  exercise  the 
original  Jurisdiction  conferred  by  the  Con- 
stitution.  *    •    *   At  a  very  early  period 
of  our  judicial  history  suits  were  instituted 
In  this  court  against  states,  and  the  ques- 
tions concerning  its  Jurisdiction  snd  the  mode 
of  proceeding  were  necessarily  considered. 
So  early  as  August,  1792,  an  Injunction  was 
awarded,  at  the  prayer  of  the  state  of  Geor- 
gia, to  stay  a  sum  of  money  recovered  by 
Brallsford,  a   British  subject,  which  was 
claimed  by  Georgia,  under  her  acts  of  con- 
fiscation.  This  was  an  exercise  of  the  origi- 
nal jurisdiction  of  the  court,  and  no  doubt 
of  Its  propriety  was  ever  expressed."  In 
that  case  the  cases  of  State  of  Georgia  v. 
Brallsford,  supra,  Oswald  v.  State  of  New 
York,  2  Dall.  415,  1  L.  Ed.  438,  Chlsholm, 
Executors,  v.  State  of  Georgia,  supra,  and 
Grayson  v.  Commonwealth  of  Virginia,  3 
Dall.  320,  1  L.  Ed.  619,  were  cited  with  ap- 
proval by  the  court,  as  Indicating  the  method 
by  which  the  Governor  is  permitted  to  sue  or 
defend,  in  the  name  of  the  state,  in  the  Su- 
preme Court  of  the  United  States. 

It  being  thus  settled  in  our  mind  so  far  as 
the  right  of  the  Governor  Is  concerned  to 
sue  In  the  name  of  the  state  In  the  federal 
courts,  let  us  see  whether  the  Governor  has 
power  to  bring  a  suit  in  the  name  of  the 
state,  in  the  courts  of  the  state,  as  he  has 
done  in  the  case  at  bar.  14  Ency.  of  Law 
(2d  Ed.)  1100,  lays  down  the  general  rule: 
"The  Governor,  as  special  guardian  of  the 
state's  rights.  Is  the  proper  party  to  initiate 
necessary. litigation.  His  right  to  do  so  Is 
indeed  a  part  of  his  general  power  of  super- 
vision over  the  property  and  welfare  of  the 
state.  Where  the  Governor  brings  a  suit  In 
benalf  of  the  state  under  his  official  title, 
the  state,  and  not  the  Governor  Individually, 
is  the  real  litigant" — citing  authority. 

The  Governor  v.  Allen  &  McMurdle,  8 


Humph.  176,  was  a  suit  on  a  bond  brought 
In  the  circuit  court  of  Montgomery  county. 
In  the  name  of  "A.  V.  Brown,  Governor  in 
and  over  the  state  of  Tennessee,   against  de- 
fendant, as  surety  on  a  $3,000  bond,  given  by 
one  Davis,  as  trustee  for  the  county  and  re- 
ceiver of  the  school  fund,  which  should  have 
been  made  payable  to  the  superintendent  of 
public  Instruction  and  his  successors  in  of- 
fice, but  instead  was  made  payable  "to  the 
Governor  in  and  over  the  state  of  Tennes- 
see." The  question  decided  by  tbe  court  was 
whether  the  bond,  not  being  good  as  a  stat- 
utory bond,  was  good  as  a  common-law  bond, 
to  be  sued  upon  in  the  name  of  the  Governor 
of  the  state.   The  court  held  that  the  suit. 
In  the  name  of  "Aaron  V.  Brown,  Governor, 
and  Successor  of  James  C.  Jones,"  gave  no 
additional  strength  to  the  action  which  it 
would  not  have  had  provided  the  suit  had 
been  brought  merely  In  the  name  of  the  Gov- 
ernor of  the  state.    The  Supreme  Court,  in 
passing,  held  the  bond  to  be  good  as  a  com- 
mon-law bond,  and  that  the  Governor  might 
properly  maintain  the  action,  and  in  passing 
said:  "Now  the  Governor  constitutes  the  ex- 
ecutive department  of  the  state.   He  is  vest- 
ed by  the  Constitution  of  the  state  with 
great  and  Important  powers,  to  be  executed 
for  the  benefit  of  the  state.    •    •    •  The 
Governor  of  the  state  is  the  executive  of  it.  It 
is  one  of  his  duties,  among  many  others,  to  see 
that  the  laws  of  the  state  are  executed  and 
obeyed.    That  is  a  great  and  fundamental 
duty,  without  the  proper  observance  of  which 
society  might,   and  would  necessarily  be, 
greatly  distracted,  and  the  proper  security 
of  life,  liberty,  and  property  seriously  en- 
dangered for  the  purpose  of  enforcing  the 
execution  of  the  laws,  and  the  protection  of 
the  state  from  rebellion  and  Invasion.  He 

Is  the  commander  of  the  forces  of  the  State. 
*   *   *  »• 

State  of  Louisiana  ex  rel.  Francis  C  Mah- 
an  v.  Antoine  Dubuclet,  State  Treasurer,  22 
La.  Ann.  602,  was  a  suit  in  mandamus,  ap- 
pealed from  the  Eighth  district  court,  parish 
of  Orleans,  In  which  the  lower  court  directed 
the  writ  to  Issue  in  favor  of  the  State  Tax 
Collector  against  the  State  Treasurer,  com- 
manding him  to  give  relator  credit  for  the 
sum  of  $140,000,  the  amount  of  certain  state 
warrants  received  by  him  In  payment  of  tax- 
es. Atterwards  the  Attorney  General  left 
the  state,  and  was  not  made  a  party  to  the 
suit,  and  the  Governor  of  the  state  inter- 
fered, in  his  own  name  for  the  state  and 
prosecuted  the  appeal,  and  a  motion  was 
made  to  dismiss  the  appeal  on  the  ground 
that  the  Governor  was  without  power  to  pros- 
ecute the  same.  The  court  said:  "The  ap- 
peal was  taken  by  tbe  Governor  of  the  state, 
whom  It  is  alleged  was  without  power  to 
prosecute  this  appeal.  It  is  shown  that  at 
the  time  the  appeal  was  taken  the  Attorney 
General  was  absent  from  the  state.  This 
ground  Is  untenable,  the  Governor  being  the 
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proper  representative  of  the  state,  appointed 
to  protect  her  interests." 

State  of  Louisiana  ex  rel.  Jacob  Strauss  v. 
Antoine  Dubuclet,  State  Treasurer,  25  La. 
Ann.  161,  appears  to  have  been  the  same  kind 
of  an  action,  in  tne  same  trial  court,  In  which 
judgment  was  rendered  in  favor  of  relator, 
from  which  one  appeal  was  taken  by  the  At- 
torney General  upon  the  Nth  of  May,  1872, 
returnable  tbe  third  Monday  in  May,  and 
the  other  taken  by  special  counsel  employed 
by  the  Governor  on  May  18th,  returnable 
first  Monday  in  November.  A  motion  was 
made  to  dismiss  the  second  appeal,  on  tbe 
ground  that  no  person  was  authorized  to 
appeal  on  behalf  of  tne  state,  except  in  cases 
where  the  Attorney  General  is  unable  or 
unwilling  to  act;  that  sucb  facts  did  not 
exist  therein,  and  therefore  the  Governor 
was  without  power  to  employ  counsel.  The 
court,  in  overruling  the  motion,  said:  "Where 
there  Is  a  doubt  as  to  the  jurisdiction  of. 
the  court,  we  would  maintain  our  jurisdic- 
tion, in  a  case  in  which  the  whole  people  of 
the  state  are  interested,  and  if  this  were  nec- 
essary in  order  to  protect  them  from  what 
might  be,  and,  as  in  tbe  matter  before  us  ap- 
pears to  be,  a  fictitious  claim  upon  the  com- 
mon treasury;  but  in  this  case  we  are  not 
called  upon  to  do  so.  The  letter,  as  well  as 
the  spirit,  of  the  law  gives  us  the  required 
jurisdiction.  First  It  does  not  follow  that, 
because  the  state  has  appealed  through  tbe 
Attorney  General,  she  cannot  appeal  through 
the  Governor  as  well.  He  clearly  has  the 
right  to  appeal,  on  behalf  of  the  state,  and 
this  right  cannot  be  taken  away  from  him 
simply  because  another  officer  of  the  govern- 
ment has  been  before  him,  when  he  takes  the 
appeal  within  the  delays  required  by  law. 
In  this  case  the  appeal  was  taken  in  ample 
time.  Second.  It  is  not  legally  correct  to 
say  that  no  person  is  authorized  to  appeal 
on  behalf  of  the  state,  except  in  cases  where 
the  Attorney  General  is  unable  or  unwilling 
to  act.  The  prohibition  is  limited  to  the  em- 
ployment of  counsel  other  than  the  Attorney 
General  by  the  Treasurer  and  Auditor,  and 
does  not  exclude  tbe  Governor  from  doing 
so." 

The  State  of  Florida,  at  the  Relation  of 
Francis  P.  Fleming,  Governor,  v.  John  L. 
Crawford,  Secretary  of  State,  28  Fla.  441, 
10  South.  118,  14  L.  R.  A.  253,  was  an  orig- 
inal application  for  an  alternative  writ  of 
mandamus,  filed  in  the  Supreme  Court  of 
that  state,  to  compel  the  respondent,  as  Sec- 
retary of  State,  to  seal  with  the  great  seal 
of  the  state,  and  to  countersign  a  commis- 
sion appointing  Robert  H.  M.  Davidson  to 
be  United  States  Senator  for  the  state  of 
Florida  until  the  next  meeting  of  the  Leg- 
islature of  the  state.  The  peremptory  writ 
was  ordered  to  run,  and  in  passing  the  court 
said:  "It  it  also  contended  that  neither  the 
state  nor  the  Governor  has  any  such  Interest 
In  relation  to  the  specific  act  sought  to  be 
enforced  as  authorizes  or  justifies  the  In- 


stitution of  this  suit  It  is  entirely  clear 
from  the  authorities  (Marbury  v.  Madison, 
1  Cranch,  137,  2  L.  Ed.  60,  United  States  v. 
Le  Baron,  19  How.  73,  15  L.  Ed.  525,  and 
Advisory  Opinion,  12  Fla.  686,  Id.,  15  Fla. 
736),  and  what  has  been  announced  in  pre- 
ceding portions  of  this  opinion,  that  the  ex- 
ecutive or  governmental  duty  of  completing 
a  commission  is  not  consummated  until  it 
has  been  sealed  and  countersigned.  Even  ad- 
mitting that  when  a  commission  has  been 
signed  and  delivered  by  the  Governor  to  the 
Secretary  of  State,  the  appointee  named 
therein,  who  may  have  previously  taken  the 
oath  and  given  bond,  or  done  anything  neces- 
sary to  justify  him  in  entering  Into  the  of- 
fice upon  the  perfection  of  the  commission, 
has  such  a  private  Interest  therein  as  gives 
him  a  status  to  require,  through  the  instru- 
mentality of  this  writ,  tbe  sealing  and  coun- 
tersigning, or  admitting  that  the  executive 
power  of  revoking  bis  action  has  passed  as 
soon  as  a  commission  so  signed  has  been  de- 
livered to  the  Secretary,  or  even  as  soon  as 
It  has  been  signed  with  the  intention  of  such 
delivery,  these  positions  and  concessions,  if 
proper,  are  in  no  way  inconsistent  with,  nor 
do  they  affect,  the  interest  of  the  public  in 
the  appointment  and  commissioning  of  pub- 
lic officers,  nor  do  they  remove  the  fact  that 
the  Governor  is  charged  with  the  'care  that 
the  laws  be  faithfully  administered.'  Section 
6,  art.  4,  Const.  The  commissioning  of  a 
public  officer  is  not,  at  any  stage  of  its 
progress,  a  mere  matter  of  private  interest. 
The  entire  public  are  directly  Interested  In 
the  consummation  of  his  appointment,  in 
order  that  he  may  perform  the  duties  of  his 
office,  which  duties,  and  tbe  necessity  of  the 
performance  thereof  to  the  public,  account 
not  only  for  the  appointment,  but  for  the 
creation  of  the  office  itself.  Of  this  interest 
of  the  public  In  having  office  filled  and 
commissions  sealed  and  countersigned,  or 
completed,  so  that  the  title  of  the  office  shall 
vest  in,  and  the  performance  of  its  duties 
become  incumbent  upon,  the  appointees,  the 
Governor  is  the  constitutionally  designated 
representative  or  trustee  of  the  people,  and 
aa  such  he  has  the  right,  and  it  is  his  duty, 
to  take  such  measures  as  .will  secure  tbe 
benefits  of  the  same  to  the  people." 

Thus  it  will  be  seen  that  the  right  of  the 
Governor  to  bring  suit  in  the  name  of  the 
state.  In  all  matters  publici  juris,  is  placed 
upon  the  high  ground  of  bis  duty,  under  tbe 
Constitution  of  the  state,  to  cause  the  laws 
to  be  faithfully  executed,  and  not  upon  any 
statutory  ground.  The  authorities  here  cited 
supporting  this  proposition  are  based  purely 
upon  constitutional  provisions  Independent 
of  statutes.  In  all  our  wide  range  of  in- 
vestigation in  this  case,  we  find  but  one 
case  in  which  the  right  of  the  Governor 
to  sue,  in  the  name  of  tbe  state,  in  such 
matters  has  been  decided  adversely  to  the 
conclusion  here  reached,  and  that  Is  the 
case  of  John  J.  Henry,  Warden  of  the  Peni- 
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tentiary,  et  al.  v.  State  of  Mississippi,  87 
Miss.  1,  89  South.  858.  That  was  a  case 
brought  in  the  name  of  the  state  of  Missis- 
sippi, by  James  J.  Vardaraan,  Governor  of 
the  state,  as  Complainant,  against  John  J. 
Henry,  warden  of  the  penitentiary  and  oth- 
ers, including  the  members  of  the  board  of 
control  of  the  penitentiary  (one  of  which  was 
the  Attorney  General),  and  Horace  J.  Mc- 
Lourln.  From  a  decree  overruling  a  motion 
to  dissolve  a  preliminary  injunction,  which 
bad  been  issued  against  them,  defendants  ap- 
pealed to  the  Supreme  Court  The  object 
of  the  suit  was  to  restrain  defendants,  as 
the  board  of  control  of  the  penitentiary,  from 
entering  into  a  contract  alleged  to  exceed 
their  constitutional  and  statutory  powers. 
The  court  was  divided  in  its  opinion.  The 
majority  was  supported  by  Associate  Jus- 
tices Calhoun  and  Truly.  Mr.  Chief  Justice 
Whitfield  dissented.  The  majority  held,  in 
effect,  that  the  Governor  of  the  state  was 
without  power,  under  the  statute,  to  bring 
the  suit,  and  for  that  reason  reversed  the 
case,  dissolved  'the  Injunction,  and  dismissed 
the  bill.  While  conceding  the  Tight  of  the 
Governor  under  the  Code  to  sue  in  the  name 
of  the  state  in  foreign  jurisdictions,  it  was 
denied  that  the  right  of  the  Governor  existed 
to  do  so  in  the  name  of  the  state  in  the 
courts  of  the  state,  upon  the  alleged  ground 
that  the  statutes  of  the  state  of  Mississippi 
did  not  authorize  him  so  to  do.  We  believe 
the  distinction  unwarranted  under  the  law, 
and  refuse  to  follow  the  opinion  of  the  court 
in  that  case  upon  this  point,  but  will,  on 
the  other  hand,  follow  the  great  weight  of 
authority  as  laid  down  in  the  cases  cited, 
supra.  In  the  dissenting  opinion  of  Chief 
Justice  Whitfield  In  that  case,  in  which  he 
stood  squarely  for  the  right  of  the  Governor 
to  sue  in  behalf  of  the  state,  both  in  state 
and  federal  courts,  after  an  exhaustive  dis- 
cussion as  to  his  right  so  to  do  in  the  for- 
mer, asks:  "How  is  It  as  to  the  power  of 
the  Governor  to  sue  on  behalf  of  the  state, 
in  the  state?  This  power  rests  directly  up- 
on the  language  of  the  Constitution  that  the 
Governor  'shall  see  that  the  laws  are  faith- 
fully executed.'"  In  accordance  with  the 
great  weight  of  authority,  we  conclude  that 
the  Governor's  right  to  bring  this  suit  rests 
on  that  part  of  the  Constitution  of  the  state 
of  Oklahoma  (section  141,  Bunn's  Ann.  Const.) 
wherein  it  is  provided  "the  Governor  shall 
cause  the  laws  of  the  state  to  be  faithfully 
executed." 

The  next  question  raised  in  the  pleadings  is 
whether  the  partition  states  facts  sufficient 
to  warrant  the  issuance  of  the  writ.  The 
petition,  among  other  things,  in  short,  char- 
ges the  bringing  of  a  certain  suit  by  the  At- 
torney General  for  and  on  behalf  of  the  state, 
In  the  District  Court  of  Logan  county,  with- 
out being  first  requested  by  the  Governor  so 
to  do,  and  our  first  Inquiry  will  be  as  to 
whether  or  not  such  request  was  necessary. 
This  Is  a  matter  of  simple  statutory  con- 


struction. The  Constitution  of  Oklahoma 
provides  (section  134,  Bunn's  Ann.  Const.): 
"That  the  executive  authority  of  the  state 
shall  be  vested  in  a  Governor,  Lieutenant 
Governor,  Secretary  of  State,  State  Auditor. 
Attorney  General,  State  Treasurer,  Superin- 
tendent of  Public  Instruction,  State  Examin- 
er and  Inspector,  Chief  Mine  Inspector,  Com- 
missioner of  Labor,  Commissioner  of  Chari- 
ties and  Corrections,  Commissioner  of  Insur- 
ance, and  other  officers  provided  by  law  and 
this  Constitution,  each  of  whom  shall  keep 
his  office  and  public  records,  books,  and  pa- 
pers, at  the  seat  of  government,  and  shai: 
perform  such  duties  as  may  be  designated 
In  this  Constitution  or  prescribed  by  law." 
Now  it  is  clear  that,  as  the  Constitution  no- 
where designated  the  duties  of  the  Attorney 
General,  we  must  look  elsewhere  to  see  where 
they  are  prescribed  by  law.  Section  2  of  the 
schedule  of  the  Constitution  provides  that: 
"All  laws  in  force  In  the  territory  of  Okla- 
homa at  the  time  of  the  admission  of  the 
state  into  the  Union,  which  are  not  repug- 
nant to  this  Constitution,  and  which  are  not 
locally  inapplicable,  shall  be  extended  to  and 
remain  in  force  in  the  state  of  Oklahoma 
until  they  expire  by  then*  own  limitation  or 
are  altered  or  repealed  by  law."  Section 
6567  of  Wilson's  Rev.  &  Ann.  St  Okl.  of  1903, 
provides:  "There  shall  be  in  and  for  the 
territory  of  Oklahoma  an  Attorney  General 
who  shall  be  appointed  by  the  Governor  by 
and  with  the  consent  of  the  legislative  coun- 
sel, who  shall  hold  his  office  two  years  and 
until  his  successor  is  appointed  and  qualified. 
He  shall  be  a  member  of  the  territorial  board 
of  equalization;  he  shall  appear  for  the  terri- 
tory and  prosecute  and  defend  all  actions  and 
proceedings,  civil  or  criminal,  in  the  Supreme 
Court  in  which  the  territory  shall  be  interest- 
ed as  a  party,  and  shall  also  when  requested 
by  the  Governor,  or  either  branch  of  the 
Legislature  appear  for  the  territory,  and 
prosecute  or  defend  in  any  other  court  or  be- 
fore any  officer  in  any  case  or  matter,  civil  or 
criminal,  In  which  the  territory  may  be  a 
party  or  interested,  and  shall  attend  to  all 
civil  cases  remanded  by  the  Supreme  Court 
to  any  district  court  in  which  the  territory  is 
a  party  or  interested."  All  that  part  of  the 
section  which  prescribes  the  duties  of  the 
Attorney  General  is  locally  applicable,  and 
was  therefore  extended  by  said  section  of  the 
schedule.  It  would  seem  that  a  proper  con- 
struction of  the  words  as  used  in  that  sec- 
tion "when  requested"  should  be  "If  request- 
ed," thereby  making  the  right  of  the  Attor- 
ney General  to  bring  a  suit  in  the  name  of 
the  state  in  the  district  court  to  depend,  as 
a  condition  precedent,  upon  executive  dis- 
cretion to  be  exercised  by  the  Governor.  We 
are  clearly  of  the  opinion  that  the  word 
"when,"  as  used  in  this  connection,  means 
no  more  than  "In  case"  or  "if,"  and  this  con- 
struction is  supported  by  the  authorities. 

In  Wilkinson  v.  Estate  of  Wlnne,  15  Minn. 
159  (Gil.  123)  the  court  held  that  the  word 
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'when,"  as  used  In  Pub.  St  1858,  c.  44,  |  1, 
providing  that  it  shall  be  the  duty  of  the 
court  to  appoint  commissioners  when  letters 
testamentary  or  of  administration  shall  be 
granted,  means  no  more  than  "In  case"  or 
"if." 

In  Hannlng  t.  Nelson,  20  Ga.  683,  the  word 
"when,"  as  used  in  the  act  of  1811,  as  amen- 
datory of  the  judiciary  act  of  1799,  which 
says  that  when  an  execution  against  the  body 
of  any  defendant  shall  have  been  served, 
such  defendants  shall  be  released,  provided, 
etc.,  is  used  in  the  sense  of  "if"  or  "when- 
ever." 

In  Grimball  v.  Marshall,  8  Smedes  &  M. 
(Miss.)  359,  it  was  held  that  the  word  "when," 
as  used  in  a  statute  providing  that  when  any 
notary  public  shall  protest  certain  instru- 
ments, he  shall  make  and  certify  on  oath  a 
full  and  true  record  of  what  shall  have  been 
done,  etc.,  meant  "if,"  and  that  in  such  sense 
it  is  generally  employed  in  legislative  enact- 
ments. 

That  this  is  the  sense  In  which  this  word 
has  been  understood  as  having  been  used, 
where  similar  statutes  are  In  force,  there  can 
be  no  question.  In  1889  there  was  In  force 
in  the  state  of  Wisconsin  a  statute  which 
read:  "It  shall  be  the  duty  of  the  Attorney 
General  when  requested  by  the  Governor 
*  *  •  to  appear  for  the  state  and  prose- 
cute or  defend  In  any  court  or  before  any 
officer  any  case  or  matter,  civil  or  criminal, 
in  which  the  state,  or  the  people  thereof,  may 
be  in  any  wise  interested."  In  construing 
that  statute  in  Emory  v.  State,  101  Wis.  627, 
78  N.  W.  145,  where  the  Attorney  General  ap- 
peared, on  the  written  request  of  the  Gover- 
nor, in  the  district  court,  to  assist  the  Dis- 
trict Attorney  of  Woods  county,  it  was  held 
by  the  court  that  the  Attorney  General  had 
no  discretion  in  the  premises  to  comply,  or 
to  refuse  to  comply,  with  the  Governor's  re- 
quest, or  within  the  discretion  of  the  circuit 
court  to  permit,  or  refuse  to  permit,  him  to 
participate  in  the  trial.  The  reasoning  and 
the  rule  announced  In  that  case  supports  the 
contention  of  petitioner  in  this  case  that  the 
Attorney  General  and  the  District  Court  of 
Logan  county  are  without  power  or  discre- 
tion to  determine  whether  this  action,  insti- 
tuted by  the  Attorney  General  In  said  court, 
shall  be  prosecuted,  but  that  such  power  and 
discretion  is  in  the  Governor  of  the  state. 

The  Supreme  Court  of  Kansas  in  constru- 
ing an  identical  statute  in  the  case  of  State 
v.  Bowles,  70  Kan.  821,  79  Pac.  726,  69  L.  R. 
A.  176,  has  placed  upon  the  word  "when" 
the  same  construction  as  here  placed  by  us. 
In  that  case  defendant  was  Indicted  for  a 
statutory  crime,  the  indictment  being  re- 
turned signed  "C.  C.  Coleman,  Attorney  Gen- 
eral of  the  State  of  Kansas,  Prosecuting  in 
Wyandotte  County."  There  was  a  motion 
to  quash  the  Indictment  because  not  signed 
by  the  county  attorney,  as  required  by  law. 
The  Attorney  General,  to  Justify  his  conduct, 
relied  upon  this  statute  in  force  in  that  Ju- 


risdiction at  that  time,  and  the  executive  re- 
quirement upon  him  to  appear  and  prose- 
cute. The  trial  court  sustained  the  motion 
to  quash,  and  the  state  appealed  on  a  ques- 
tion reserved.  The  Supreme  Court  reversed 
the  action  of  the  lower  court,  and  In  dis- 
cussing this  proposition  said:  "The  district 
court  was  obliged  to  take  Judicial  notice 
of  the  official  character  and  Identity  of  the 
Attorney  General,  and  of  the  executive  re- 
quirement upon  him  to  appear  and  prosecute. 
The  action  of  the  Governor  was  a  matter  of 
court  cognizance,  and  not  a  matter  for  the 
indictment  to  express.  The  Attorney  General 
was  no  more  required  to  indicate  that  he  was 
acting  under  an  executive  order  than  the 
county  attorney  is  required  to  refer  to  the 
fact  of  his  election,  the  taking  of  his  oath, 
and  the  filing  of  bis  bond."  In  speaking  of 
the  policy  of  the  law  in  providing  for  a 
special  prosecutor  for  the  people,  the  court 
said:  "They  had  suffered  from  the  baleful 
manifestations  of  sectionalism  within  the 
state,  as  well  as  between  different  states, 
and  the  purpose  was  to  make  the  authority 
of  the  Governor  felt,  through  its  chief  law 
officer,  In  every  part  of  this  territory,  If  the 
chief  executive  or  either  branch  of  the  Leg- 
islature should  determine  it  to  be  necessary." 
Hence  we  say  that  the  words  "when  request- 
ed by  the  Governor"  should  be  construed  as 
meaning  "if  requested  by  the  Governor," 
which  makes  the  right  of  the  Attorney  Gen- 
eral to  appear  for  the  state  and  prosecute  or 
defend  an  action  in  the  district  courts  of 
the  State  to  depend  upon  executive  discre- 
tion and  leave  first  had  and  obtained. 

Railroad  Tax  Cases  (C.  C.)  136  Fed.  233, 
were  several  bills,  filed  by  a  number  of  rail- 
road corporations  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eastern  Dis- 
trict of  Arkansas,  to  restrain  the  board  of 
state  railroad  commissioners  from  certifying 
certain  assessments  made  by  the  board  In 
1903  and  1904  against  the  property  of  the 
complainants,  upon  the  ground  that  a  num- 
ber of  the  attempted  assessments  were  Illegal 
and  void.  Pending  the  suit,  the  board  of 
railroad  commissioners  came  into  court,  and 
showed  that,  at  a  meeting  of  the  board  held 
pursuant  to  law  for  the  purpose  of  com- 
promising these  suits,  they  made  new  assess- 
ments for  those  years  of  the  railroad  proper- 
ty of  the  companies  in  that  state,  and  asked 
that  the  action  of  the  board  be  approved  by 
the  court,  and  a  consent  decree  be  entered. 
The  Attorney  General  appeared,  and  asked 
leave  to  file  an  intervention  on  behalf  of  the 
state  of  Arkansas,  and  that  the  state  be  made 
a  party  defendant,  protesting  against  the  en- 
tering of  the  decree,  on  the  ground,  inter 
alia,  that  the  board  had  no  such  power.  Ob- 
jection was  made  to  the  intervention  by  both 
the  complainant  and  defendants.  The  court 
sustained  the  objection,  upon  the  ground  that 
the  Attorney  General,  under  the  Constitution 
and  laws  of  the  state  of  Arkansas,  was  not 
authorized  to  so  appear,  and  In  passing  said : 
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"The  Constitution  of  the  state  provides  that 
the  Attorney  General  shall  perform  such 
duties  as  may  be  prescribed  by  law.  Article 
6,  §  22,  Const  Ark.  We  must  therefore  turn 
to  the  statutes  of  the  state  to  ascertain  what 
duties  the  Legislature  has  seen  proper  to  im- 
pose upon  that  officer.  Chapter  62,  art.  6, 
kirby's  Dig.,  defines  his  duties,  and  a  careful 
reading  will  show  that  the  only  authority  he 
possesses  to  represent  the  state  in  any  court 
other  than  the  Supreme  Court  is  in  quo 
warranto  proceedings,  and  actions  to  prose- 
cute suits  against  officers  indebted  to  the 
state  by  reason  of  moneys  collected  and  not 
accounted  for;  *  *  *  but  counsel  has 
failed  to  call  our  attention  to  any  statute, 
nor  has  the  court  been  able  to  find  any,  mak- 
ing It  the  duty  of  the  Attorney  General,  or 
authorizing  him,  to  appear  in  trial  courts 
on  behalf  of  the  officers  of  the  state,  In  pro- 
ceedings of  this  nature.  In  the  absence  of  a 
statute  authorizing  him  to  act  or  appear  for 
the  state,  the  Attorney  General  is  powerless 
to  do  so.  Atchison,  Topeka  &  Santa  F6  Rail- 
road v.  People,  5  Colo.  63.  *  •  *  There 
being  no  statute  authorizing  the  Attorney 
General  to  appear  for  the  state  in  the  trial 
court,  unless  expressly  required  to  do  so,  and 
there  being  no  statute  authorizing  him  to  en- 
ter the  appearance  of  the  state  for  the  pur- 
pose of  having  it  made  a  party  defendant  to 
an  action  pending,  by  what  authority  can  he 
do  so?" — and  refused  to  permit  him  to  inter- 
vene. And  so  we  say  in  this  case  that,  as 
there  is  no  statute  authorizing  the  Attorney 
General  to  appear  for  the  state,  and  bring 
an  action  in  the  District  Court  of  this  state 
other  than  when  requested  to  do  so  by  the 
Governor  or  either  branch  of  the  Legislature, 
and  as  no  such  request  has  been  made,  we 
are  forced  to  conclude  that  the  Attorney  Gen- 
eral was  without  authority  of  law  to  bring 
the  suit  complained  of.  It  was  not  only  not 
his  duty  so  to  appear  and  bring  this  suit  In 
the  District  Court,  but  Wilson's  Revised  & 
Annotated  Statutes  of  Oklahoma  of  1903, 
provide  (section  1289) :  "It  shall  be  the  duty 
of  the  county  attorney  of  the  several  coun- 
ties to  appear  in  the  district  courts  of  their 
respective  counties  and  prosecute  and  defend 
on  behalf  of  the  territory,  or  his  county,  all 
actions  or  proceedings,  civil  or  criminal.  In 
which  the  territory  or  county,  is  interested 
or  a  party."  This  statute  was  extended  and 
put  In  force  throughout  the  state  by  virtue 
of  section  2  of  the  schedule  of  the  Constitu- 
tion upon  the  admission  of  the  state  Into  the 
Union. 

It  is  a  familiar  rule  of  construction,  as 
laid  down  in  the  syllabus  of  United  States  v. 
Weld,  McCahon  (Kan.,  Dassler's  Ed.)  591, 
that :  "When  one  person,  or  class  of  persons, 
is  named  in  a  power  of  attorney,  or  an  act 
of  the  lawmaking  power,  as  being  authorized 
to  do  a  certain  thing  therein  named,  all 
other  persons  are  thereby  excluded  from  do- 
ing the  same  thing  as  effectually  as  If  they 
were  positively  forbidden."    But  it  is  con- 


tended, in  effect,  by  respondents  that:  "This 
authority  of  the  Attorney  General  to  bring 
this  action  is  definitely  stated  In  Wilson  s 
Rev.  &  Ann.  St  1903,  section  4440,  as  an 
action  to  enjoin  a  nuisance,  and  by  section 
4850,  Wilson's  Rev.  &  Ann.  St.  1903,  by  the 
Attorney  General  of  his  own  motion  to  oust 
a  foreign  corporation."  Otherwise  stated,  we 
!  presume  the  contention  to  be  that  he  claims 
|  the  right,  under  section  4440  to  bring  suit  of 
i  his  own  motion  in  the  district  court  to  enjoin 
\  a  nuisance,  and  of  his  own  motion  in  the 
same  court,  under  section  4850,  to  bring  suit 
i  to  forfeit  a  charter  and  oust  a  foreign  cor- 
|  poration.    The  question,  then,  for  us  to  de- 
termine, stated  in  his  words,  Is:  "The  ques- 
!  tion  involved  in  this  case  Is  whether  or  not 
I  the  Attorney  General  possesses  the  authority 
to  Institute  proceedings  of  this  nature  of 
his  own  motion,  or  whether  the  authority  s»> 
to  do  must  be  first  had  and  obtained  from  the 
Governor."    Section  4440  is  under  the  head 
of  "Procedure  Civil,"  and  provides:    "*    *  * 
An  Injunction  may  be  granted  in  the  name 
of  the  territory  to  enjoin  and  suppress  the 
I  keeping  and  maintaining  of  a  common  nuis- 
i  ance.   The  petition  therefor  shall  be  verified 
by  the  county  attorney  of  the  proper  county 
or  by  the  Attorney  General,  upon  informa- 
tion and  belief,  and  no  bond  shall  be  re- 
quired."   This  section  merely  has  relation 
to  procedure,  and  in  no  way  extends  the  du- 
ties of  the  Attorney  General  beyond  those 
prescribed  by  section  6567.  supra,  and  means 
no  more  than  that  the  Attorney  General  shall 
verify  the  petition  In  such  cases  as  he  is  re- 
quested by  the  Governor  to  appear  and  prose- 
cute. 

The  next  contention  is  that  under  section 
4850,  Wilson's  Rev.  &  Ann.  St  1903,  the  At- 
torney General  has  a  right  of  his  own  mo- 
tion, to  bring  a  suit  In  the  district  court  to 
forfeit  a  charter  and  oust  a  foreign  corpora- 
tion, without  authority  so  to  do  first  had  and 
obtained  from  the  Governor.  Said  section 
is  also  under  the  head  of  "Procedure  Civil." 
and  relates,  together  with  the  two  preceding 
sections,  to  the  civil  action  provided  for  in 
that  article.  Section  4848  provides  that: 
"The  writ  of  quo  warranto,  and  proceedings 
by  Information  in  the  nature  of  quo  war- 
ranto, are  abolished,  and  the  remedies  here- 
tofore obtainable  in  those  forms  may  be  had 
by  civil  action."  The  next  section  provides 
(section  4849) :  "Such  action  may  be  brought 
In  the  Supreme  Court  or  in  the  district  court 
in  the  following  cases  [naming  six):"  One  is: 
"Fourth.  When  any  corporation  do  or  admit 
acts  which  amount  to  a  surrender  or  a  for- 
feiture of  their  rights  and  privileges  as  a 
corporation,  or  when  any  corporation  abuses 
its  power  or  exercises  powers  not  conferred 
by  law."  Another  Is :  "Sixth.  For  any  other 
cause  for  which  a  remedy  might  have  been 
heretofore  obtained  by  writ  of  quo  warranto 
or  information  in  the  nature  of  quo  war- 
ranto." The  next  provides :  "Sec.  4850.  When 
the  action  is  brought  by  the  Attorney  Gen- 
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eral,  or  the  county  attorney  of  any  county  of 
his  own  motion,  or  when  directed  to  do  so  by 
competent  authority,  it  shall  be  prosecuted  in 
the  name  of  the  territory;  •  *  *  when- 
ever the  action  is  brought  against  a  person 
for  usurping  an  office  by  the  Attorney  Gen- 
eral or  the  county  attorney,  he  shall  set 
forth  in  the  petition  the  name  of  the  person 
rightfully  entitled  to  the  office,  and  his  right 
or  title  thereto.  *  *  •"  No  authority  is 
cited  in  support  of  the  contention  that  a 
proper  construction  of  these  stH tilths  gives  to 
the  Attorney  General  the  right,  of  his  own 
motion,  to  bring  suit  in  quo  warranto  pro- 
ceedings in  the  district  courts  of  this  state 
without  the  authority  so  to  do  first  had  and 
obtained  from  the  Governor,  and  we  can  find 
none.  The  writ  of  quo  warranto  being  abol- 
ished, and  remedies  heretofore  obtainable  in 
those  forms  being  now  made  obtainable  by  a 
civil  action,  the  action  stands  on  the  same 
footing  in  the  courts  as  any  other,  and  is 
commenced  and  prosecuted  in  the  same  way, 
and  no  exception  to  the  law  as  laid  down  in 
section  6567  is  thereby  created. 

The  Atchison.  Topeka  &  Santa  Fe  Railway 
Company  v.  People  ex  rel.  Attorney  General, 
5  Colo.  60,  was  a  proceeding  by  Information 
in  the  nature  of  quo  warranto,  upon  the  rela- 
tion of  the  Attorney  General,  in  behalf  of  the 
state  against  the  Atchison,  Topeka  &  Santa 
F£  Railway  Company,  for  the  alleged  usurpa- 
tion of  a  corporate  franchise  in  the  district 
court  of  El  Paso  courtv.  "It  was  claimed  in 
that  case,  as  Is  claimed  in  this  case,  that  in- 
dependent of  the  statute,  and  by  virtue  of  his 
right  so  to  do  under  the  common  law,  the  At- 
torney General  bad  a  right  to  bring  this  ac- 
tion. In  passing  on  this  question  the  Supreme 
Court  reviewed  the  section  of  the  statute  of 
the  state  which  is  practically  the  same  as  sec- 
tion 4208  of  Wilson's  Revised  &  Annotated 
Statute  of  Oklahoma  of  1905,  and,  in  effect, 
said  that,  since  the  Code  had  abolished  com- 
mon-law forms  of  action,  and  had  established 
single,  simple,  and  universal  remedial  proce- 
dure, called  a  'civil  action,'  by  which  rights 
shall  be  maintained  and  duties  enforced,  the 
proceeding  would  not  lie,  and  that:  It  is  a 
general  rule  that,  where  a  statute  provides 
the  remedy  to  test  the  right  to  exercise  a 
franchise  or  office,  it  is  exclusive  of  all  other 
remedies.  2  Potter  on  Corporations,  §  605; 
Palmer  v.  Foley,  36  Super.  Ct.  (N.  Y.)  14.  An 
action  for  the  usurpation  of  an  office  or  fran- 
chise, therefore,  is  a  civil  action,  under  a 
Code  of  this  state,  and  must  be  governed  by 
the  rules  applicable  thereto;  must  be  insti- 
tuted by  filing  complaint  and  issuing  a  sum- 
mons, and  proceeded  with  the  same  as  any 
other  civil  action."  In  sustaining  the  motion 
to  qnash.  on  the  ground  that  the  Attorney 
General  had  no  power  to  Institute  the  pro- 
ceeding, the  court  further  said :  "The  duties 
of  the  Attorney  General  are  prescribed  by 
General  Statutes  (Gen.  Laws  Colo.  1877),  sec- 
tions 1103  to  1108,  inclusive.  Section  1103 
provides:   The  Attorney  General  shall  at- 


tend In  person  at  the  seat  of  government  dur- 
ing the  session  of  the  General  Assembly  and 
the  Supreme  Court,  and  shall  appear  for  the 
state,  prosecute  and  defend  all  actions  and 
proceedings,  civil  and  criminal,  in  which  the 
state  shall  be  a  party  or  interested,  when  re- 
quested to  do  so  by  the  Governor  or  General 
Assembly,  and  shall  prosecute  and  defend  for 
the  state  all  causes  in  the  Supreme  Court  in 
which  the  state  is  a  party  or  interested.' 
This  section  limits  the  duties  of  the  Attorney 
General  to  state  cases  instituted  or  pending 
in  the  Supreme  Court  of  the  state,  unless  It 
can  be  said  the  second  clause  of  the  section  is 
intended  to  include  state  cases  pending  in 
inferior  courts.  But  if  this  construction  be 
given  it,  the  duty  of  the  Attorney  General  to 
appear  in  state  cases  pending  in  inferior 
courts  would  still  be  obligatory  only  when 
required  to  do  so  by  the  Governor  or  Gen- 
eral Assembly.  There  is  no  claim  that  the 
Attorney  General  In  this  case  instituted  the 
proceeding  by  request,  either  of  the  Governor 
or  General  Assembly.  In  our  view  the  pro- 
ceeding should  have  been  instituted,  if  at 
all,  by  the  district  attorney  of  the  particular 
district,  at  his  own  instance,  or  upon  the 
complaint  of  any  private  party.  With  this 
view  both  the  provisions  of  the  general  laws 
and  the  Code  harmonize."  Thus  it  appears 
that,  although  the  common  law  was  in  force 
at  that  time  in  Colorado,  the  court  denied  the 
right,  asserted  by  the  Attorney  Generul,  to 
bring  proceedings  in  the  nature  of  a  writ  of 
quo  warranto  under  the  common  law  In  the 
district  court  of  that  state,  but  held  his  du- 
ties to  be  such  as  were  prescribed  by  the 
general  statutes,  and  so  we  will  say,  with 
reference  to  the  common-law  powers  of  tha 
Attorney  General  in  this  case,  as  was  said 
by  the  court  in  State  v.  Bowles,  supra,  that : 
"What,  if  any,  common-law  powers  he  may 
possess,  it  is  not  necessary,  in  view  of  the 
statute,  to  determine."  The  court  in  the  case 
in  5  Colo.  GO,  then  proceeded  to  quote  from 
the  Constitution  and  the  general  laws  of 
Colorado  applicable  to  the  election,  qualifica- 
tion, and  duties  of  the  district  attorney  of 
that  state,  with  reference  to  their  duties  to 
appear  in  behalf  of  the  state,  and  in  the 
several  counties  In  their  districts,  which  are 
substantially  the  same  as  the  duties  of  the 
county  attorney  within  their  respective  coun- 
ties in  this  state,  and  concludes :  "Where  by 
statute  authority  Is  given  to  a  particular  of- 
ficer, Its  exercise  by  any  other  officer  is  for- 
bidden by  Implication.  Potter's  Dwarris  on 
Stat.  72,  270:  State  v.  Hastings.  10  Wis.  52r>: 
Conroe  v.  Bull.  7  Wis.  408" — and  reversed 
the  action  of  the  lower  court  In  refusing  to 
quash  the  proceeding,  with  directions  that 
the  same  be  dismissed. 

Viewing  this  controversy,  then,  in  the  light 
of  what  we  have  Just  held,  we  see  that  the 
statute  clearly  contemplates  that  the  Gover- 
nor, and  not  the  Attorney  General,  shall  exer- 
cise the  discretion,  and  determine  whether 
or  not  this  suit  should  have  been  brought  by 
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the  Attorney  General  In  the  district  court 
The  exercise  of  this  power  is  the  exercise  of 
executive  discretion,  and  it  is  clear  as  laid 
down  in  Mott  v.  Martin,  12  Wheat  19,  6  L. 
Ed.  537,  where  Mr.  Justice  Story,  speaking 
of  the  powers  of  the  President  said :  "When- 
ever a  statute  gives  a  discretionary  power  to 
any  person,  to  be  exercised  by  him  upon  his 
own  opinion  of  certain  facts,  it  is  a  sound 
rule  of  construction  that  the  statute  consti- 
tutes him  the  sole  and  exclusive  judge  of  the 
existence  of  those  facts."  With  the  exercise 
of  this  discretion  by  the  President  or  a 
governor  of  a  state,  the  judicial  department 
of  the  government  has  nothing  to  do,  and  will 
not  Interfere  In  the  exercise  of  the  power  so 
conferred. 

In  Marbury  v.  Madison,  1  Cranch,  138,  2 
L.  Ed.  60,  Mr.  Chief  Justice  Marshall,  speak- 
ing for  the  court  said :  "By  the  Constitution 
of  the  United  States  the  President  is  in- 
vested with  certain  important  political  pow- 
ers, In  the  exercise  of  which  he  is  to  use  his 
own  discretion,  and  is  accountable  only  to 
his  country  in  his  political  character  and  to 
his  own  conscience.  To  aid  him  in  the  per- 
formance of  these  duties  he  is  authorized  to 
appoint  certain  officers,  who  act  by  his  au- 
thority, and  In  conformity  with  his  orders. 
In  such  cases  their  acts  are  his  acts,  and 
whatever  opinion  may  be  entertained  of  the 
manner  in  which  executive  discretion  may 
be  used,  still  there  exists,  and  can  exist,  no 
power  to  control  that  discretion.  The  sub- 
jects are  political.  They  represent  the  na- 
tion, not  Individual  rights,  and,  being  In- 
trusted to  the  executive,  the  decision  of  the 
executive  is  conclusive." 

It  is  useless  to  cite  further  authority  In 
support  of  so  well  established  a  doctrine. 
It  will  thus  be  seen  that  the  District  Court  of 
Logan  county,  in  continuing  to  assert  juris- 
diction over  the  suit  complained  of,  after  it 
had  been  legally  informed  by  the  motion  to 
dismiss,  filed  by  the  Governor,  that  the  suit 
was  brought  without  executive  request  was 
proceeding  without  jurisdiction,  in  that  It 
was  unwarrantably  Interfering  with  execu- 
tive discretion,  In  the  exercise  of  which  he 
was  entirely  Independent  of  the  control  of 
the  judiciary,  and  it  only  remains  for  us  to 
determine  whether  the  writ  of  prohibition,  Is 
the  proper  remedy  to  keep  the  district  court 
of  Logan  county  within  its  lawful  limits. 
Of  this  we  think  there  can  be  no  serious 
doubt 

The  Constitution  (article  7,  section  2)  pro- 
vides: "The  original  Jurisdiction  of  the  Su- 
preme Court  shall  extend  to  the  general  su- 
perintending control  over  all  inferior  courts 
and  all  commissions  and  boards  created  by 
law.  The  Supreme  Court  shall  have  power 
to  Issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari,  prohibition,  and 
such  other  remedial  writs  as  may  be  pro- 
vided by  law,  and  to  hear  and  determine  the 
same.  *  *  *"  High's  Extraordinary  Le- 
gal Remedies  (2d  Ed.)  says,  in  speaking  of 


this  writ:  "Sec.  781.  The  province  of  this 
writ  Is  not  necessarily  confined  to  cases  where 
the  subordinate  court  is  absolutely  devoid  of 
jurisdiction,  but  is  also  extended  to  cases 
where  such  tribunal,  although  rightfully  en- 
tertaining jurisdiction  of  the  subject-matter 
in  controversy,  has  exceeded  Its  legitimate 
powers.  And  where,  after  a  conviction  for 
felony,  the  court  has,  at  a  subsequent  term 
granted  a  new  trial  upon  the  merits,  without 
any  legal  authority  for  so  doing,  an  appro- 
priate case  is  presented  for  interference  by 
prohibition,  even  though  the  original  trial 
and  conviction  were  fully  within  the  juris- 
diction of  the  court  So  when  a  court  la  pro- 
ceeding to  enforce  a  peremptory  writ  of  man- 
damus, which  has  been  suspended  by  an  ap- 
peal, prohibition  will  lie  to  prevent  its  en- 
forcement So  the  writ  has  been  allowed 
where  the  court  below  had  grossly  transcend- 
ed the  bounds  prescribed  by  law,  and  had 
committed  an  error  in  a  criminal  cause,  ap- 
parent on  the  face  of  the  record,  and  involv- 
ing a  question  of  life  and  death.  Thus, 
where  a  court  had  erroneously  convicted  a 
person  and  passed  sentence  of  death  upon 
him  for  an  offense  not  capital,  the  error  ap- 
pearing upon  the  face  of  the  proceedings, 
and  there  being  no  further  means  of  cor- 
recting it,  prohibition  was  granted."  But  11 
is  contended,  In  effect  that  relator,  having 
Invoked  the  aid  of  the  Logan  county  district 
court  by  filing  a  motion  to  dismiss  the  suit 
complained  of,  thereby  submitted  himself  to 
the  jurisdiction  of  that  court,  and  cannot 
afterwards  be  heard  to  Invoke  this  writ  In 
this  we  cannot  concur. 

Ingersoll  v.  Buchanan  et  al.,  1  W.  Va.  181. 
was  a  supersedeas  to  a  judgment  of  the  cir- 
cuit court  of  Ohio  county  dismissing  a  rule 
awarded  plaintiff  in  error  against  defend- 
ants in  error  to  show  cause  why  a  writ  of 
prohibition  should  not  issue  against  them. 
The  facts  were  that  C.  Buchanan,  sur- 
veyor of  roads  in  a  certain  magisterial  dis- 
trict road  district  No.  2,  in  Marshall  coun- 
ty, as  such,  brought  suit  in  Ohio  county,  be- 
fore an  alderman  in  the  city  of  Wheeling,  as 
ex  officio  justices  of  the  peace  therein,  for 
$12.50  on  account  of  a  road  tax  assessed 
against  the  plaintiff  in  error  in  Marshall 
county,  who  was  a  resident  of  said  city,  up- 
on land  owned  by  him  in  said  road  district 
in  Marshall  county.  Judgment  was  rendered 
In  favor  of  C.  Buchanan,  one  of  the  defend- 
ants In  error,  from  which  plaintiff  In  error 
appealed  to  the  county  court  of  Ohio  coun- 
ty, which  affirmed  the  judgment  of  the  Jus- 
tice of  the  peace,  and  awarded  execution 
against  plaintiff  in  error.  He  then  applied  by 
petition  to  the  Judge  of  the  circuit  court  of 
Ohio  county  for  a  writ  of  prohibition,  upon 
which  a  rule  ran  against  said  Buchanan  and 
the  sheriff  and  Justice  of  Ohio  county  to  show 
cause  why  the  writ  should  not  Issue.  On 
hearing  the  court  discharged  the  rule,  and 
plaintiff  In  error  appealed.  The  Supreme 
Court  in  awarding  the  writ  said:  "It  was 
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further  objected  for  the  defendants  In  error 
that  the  plaintiff  in  error,  by  appealing  from 
the  Judgment  of  the  justice  of  the  county  court 
of  Ohio  county,  thereby  submitted  himself 
•to  its  Jurisdiction,  and,  having  Invoked  its 
aid,  could  not  afterwards  be  heard  to  ques- 
tion its  judgment  in  the  premises.  In  reply 
to  this  objection  it  was  alleged  for  the  plain- 
tiff in  error-  that,  if  the  county  court  of  Ohio 
had  not  Jurisdiction  by  law,  It  could  not  be 
conferred  by  the  consent  of  the  plaintiff. 
The  correctness  of  this  is  too  well  settled  to 
require  comment.  The  question  then  to  con- 
sider is,  had  the  alderman,  as  justice  of  the 
peace,  an  office  in  Ohio  county,  jurisdiction 
to  try  the  case?"  After  determining  that  he 
had  not,  the  court  proceeded :  "The  jurisdic- 
tion exercised  by  the  justice  in  this  case  was 
therefore  an  assumption,  and  without  au- 
thority of  law.  And  the  jurisdiction  exer- 
cised in  the  case  by  the  county  court  of  Ohio 
in  affirming  the  Judgment  of  said  justice  was 
equally  an  assumption,  and  without  authority 
of  law.  The  writ  of  prohibition  is  the  con- 
servative instrument  in  the  hands  of  the 
superior  courts  by  which  to  restrain  the  in- 
ferior tribunals  to  their  lawful  limits,  and 
should  have  been  awarded  in  this  cause  by 
the  circuit  court,  instead  of  dismissing  the 
rule  as  it  did." 

In  State  ex  rel.  Dawson  v.  St.  Louis 
Court  of  Appeals,  99  Mo.  216,  12  S.  W.  661, 
the  court,  in  Its  syllabus,  lays  down  the  rule 
thus:  "The  purpose  of  the  writ  is  to  prevent 
an  inferior  tribunal  from  assuming  a  jurisdic- 
tion with  which  It  Is  not  legally  vested,  or 
where,  having  Jurisdiction,  it  has  exceeded  Its 
legitimate  powers,  and  especially  in  the  lat- 
ter class  of  cases  where  there  is  no  remedy 
by  appeal." 

St.  Louis,  etc.,  T.  R.Co.  v.  Wear.  135  Mo. 
230.  36  S.  W.  357.  658.  33  L.  R.  A.  341,  was 
an  original  application  In  the  Supreme  Court 
for  a  writ  of  prohibition  against  the  en- 
forcement of  certain  orders  entered  by  the  cir- 
cuit judge  of  the  twenty-second  circuit  in  va- 
cation appointing  a  receiver.  The  court  held 
that  the  order  was  made  without  authority 
of  law,  and  said:  "Where  a  court  or  Judge 
assumes  to  exercise  a  judicial  power  not 
granted  by  law,  it  matters  not  (so  far  as 
concerns  the  right  to  a  prohibition)  wheth- 
er the  exhibition  of  power  occurs  in  a  case 
which  the  court  is  not  authorized  to  enter- 
tain at  all,  or  is  merely  an  excessive  and 
unauthorized  application  of  judicial  force, 
in  a  cause  otherwise  properly  cognizable  by 
the  court  or  judge  In  question.  State  ex  rel. 
v.  Walls  (1892)  113  Mo.  42,  20  S.  W.  833;  In 
re  Holmes  (1894)  1  Q.  B.  (1895)  174.  •  •  • 
If  the  facts  shown  by  the  record  reveal  an 
unwarranted  application  of  judicial  power, 
causing  an  immediate  and  wrongful  inva- 
sion of  rights  of  property,  the  writ  of  pro- 
hibition may  go  to  check  the  execution  of 
any  unfinished  part  of  the  extra-jurlsdlction- 
al  program  that  may  have  been  outlined. 
*   *  •   The  summary  order  for  the  seizure 


of  the  property  in  possession  of  the  new 
Kennett  Road  was,  we  think,  in  excess  of 
the  rightful  power  of  the  learned  circuit 
Judge  in  vacation.  We  hence  consider  that 
the  rule  in  prohibition  should  be  made  ab- 
solute, and  direct  that  judgment  for  a  per- 
emptory writ  be  entered.    •    •  *" 

Whether  the  district  court  of  Logan  coun- 
ty, In  the  absence  of  the  request  of  the  Gov- 
ernor on  the  Attorney  General  to  bring  the 
suit  complained  of,  ever  had  jurisdiction  to 
entertain  the  suit  is  a  question  upon  which 
we  express  no  opinion,  but  certain  it  is  that, 
after  being  legally  informed,  by  the  motion 
filed  by  the  Governor,  to  dismiss  that  suit 
on  the  ground  that  it  was  brought  by  the  At- 
torney General  without  the  request  of  the 
Governor,  it  was  without  Jurisdiction  to  pro- 
ceed further  in  the  case.  In  other  words, 
the  motion  to  dismiss  terminated  any  juris- 
diction which  the  court  might  have  thereto- 
fore had  in  the  premises. 

Fay er weather  v.  Monson,  61  Conn.  431.  23 
Atl.  878,  was  an  application  to  the  superior 
court  of  New  Haven  county  for  a  writ  of 
prohibition.  It  stated,  in  substance,  that 
one  of  the  applicants,  the  Goodyear  India 
Rubber  Glove  Manufacturing  Company,  bad 
attached  the  property  of  the  Union  Water- 
proof Shoe  Company  for  debt;  that  after- 
wards the  other  applicant,  Fayerweather  & 
Ladew,  filed  a  petition  in  the  probate  court 
for  the  district  of  New  Haven,  praying  that 
said  Waterproof  Shoe  Company  be  adjudged 
Insolvent,  and  a  trustee  appointed,  upon 
which  said  court  Issued  an  order  requiring 
the  latter  company  to  appear  and  show  cause 
for  trial  upon  November  4,  1891 ;  that  on  No- 
vember 3,  1891,  no  other  creditor  having  In- 
tervened, said  Fayerweather  &  Ladew  made 
a  satisfactory  arrangement  with  said  at- 
taching creditor,  withdrew  the  petition  from 
the  court,  and  said  petition  was  no  longer 
pending;  that  on  November  4,  1891,  defend- 
ants made  application  to  the  judge  of  the 
probate  court  to  revive  the  petition,  and  per- 
mit them  to  intervene  and  procure  the  ap- 
pointment of  a  trustee  thereunder  for  rea- 
sons stated,  they  being  creditors,  and  there- 
upon the  judge  undertook  to  revive  the  peti- 
tion and  allow  such  intervention,  which  pro- 
cedure, it  was  charged,  was  without  juris- 
diction, and  prayed  for  a  rule  to  show  cause. 
The  Superior  Court  on  hearing  discharged 
the  rule,  and  dismissed  the  application.  The 
Supreme  Court  after,  in  effect,  holding  that 
the  probate  court  had  jurisdiction  to  enter- 
tain the  petition  of  Fayerweather  &  Ladew, 
and  they,  on  the  adjustment  of  their  indebt- 
edness at  any  time  before  the  intervention 
of  any  other  creditor,  had  a  right  to  with- 
draw the  same,  said:  "Why,  then,  are  not 
the  allegations  of  the  plaintiff's  complaint 
that  on  the  3d  day  of  November,  1891,  no 
other  creditor  having  intervened,  the  plain- 
tiffs withdrew  the  petition,  and  by  a  writing 
duly  signed  and  filed  In  the  court  of  pro- 
bate, and  thereupon  disappeared  from  the 
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court,  and  said  petition  was  no  longer  pend- 
ing therein,  sufficient  to  show  that  on  said 
4th  day  of  November  the  court  of  probate 
was  without  jurisdiction?  In  our  opinion 
they  are  sufficient.  There  Is  no  reason  why 
the  right  to  withdraw  an  action,  in  the  ab- 
sence of  statutory  provision  to  the  contrary, 
should  not  exist  in  a  court  of  probate  as 
fully  as  in  other  courts,  where  the  existence 
of  such  right  has  often  been  affirmed.  Bulk- 
ley  v.  Treadway,  11  Root  (Conn.)  652;  West 
v.  Tolland,  23  Conn.  133;  Anderson  v.  Greg- 
ory, 43  Conn.  61,  63;  Morlarty  v.  Mason,  47 
Conn.  436;  Main  v.  Main,  48  Conn.  301"— 
and  ordered  the  writ  to  issue. 

We  are  therefore  of  the  opinion  that  the 
rule  in  prohibition  should  be  made  absolute, 
and  direct  that  Judgment  for  a  peremptory 
writ  be  entered  in  accordance  with  this  opin- 
ion. It  Is  so  ordered.  All  the  Justices  con- 
cur. 

On  Rehearing. 

We  have  carefully  re-examined  the  vari- 
ous propositions  raised  in  this  case  by  the 
respondents  in  their  petition  for  rehear- 
ing; and,  after  diligent  research  and  inves- 
tigation, we  find  that,  where  it  is  held  that 
the  Attorney  General  may,  Independent  of 
express  enactment,  exercise  common-law 
powers  in  addition  to  the  duties  Imposed 
upon  him  by  statute,  it  is  either  in  those 
states  derived  from  the  original  colonies, 
where  the  office  of  attorney  general  exist- 
ed as  at  common  law,  and  was  continued 
after  the  Independence  of  the  colonies,  such 
colonies  or  states,  as  a  rule,  creating  or  con- 
tinuing the  office,  using  the  term  as  under 
the  common  law,  or  in  states  where  the  office 
was  created  by  the  Constitution  or  legislative 
enactment,  without  the  duties  thereof  being 
defined  or  referred  to.  In  such  cases  the 
courts  have  held  that,  where  the  office  of  At- 
torney General  was  created  without  refer- 
ence to  the  duties  thereof,  the  term  was  used 
in  its  common-law  acceptation.  For  instance, 
the  Attorney  General  in  his  brief  cites  the 
case  of  Hunt,  Attorney  General,  v.  Chicago 
Dummy  Railroad  Co.,  20  111.  App.  283,  af- 
firmed In  121  111.  638.  13  N.  E.  176.  In  that 
state  (see  Const.  1870,  art.  5)  the  office  is 
created  by  the  organic  law,  without  reference 
to  the  duties  thereof.  In  such  case  we  can 
see  how  a  court  could  very  properly  hold 
that  the  powers  of  the  Attorney  General 
were  such  as  at  common  law,  supplemented 
by  statute.  Also  in  the  esse  of  People  v. 
Stratton,  25  Cal.  242,  it  was  held  that  the 
Attorney  General  ex  officio  might  exercise 
common-law  powers  in  addition  to  those  pre- 
scribed by  statute.  But  In  the  Constitution 
of  1849,  which  was  then  in  force,  the  office 
of  Attorney  General  is  crested  without  ref- 
erence to  his  duties.  The  case  of  People  v. 
Gold  Run  Ditch  &  Mining  Co.,  66  Cal.  138,  4 
Pac.  1152,  56  Am.  Rep.  80,  Is  to  the  same 
effect.  The  Constitution  of  1879  was  then 
in  force,  but  the  office  of  attorney  general 


was  continued  without  any  reference  being 
made  to  Its  duties.  The  correct  rule  appears 
to  be  that  where  the  office  of  Attorney  Gen- 
eral is  created  In  states  where  the  common 
law  prevails,  without  any  reference  to  the 
duties  of  such  office,  the  word  is  used  with 
its  accepted  meaning  under  the  common  law, 
and  carries  with  it  such  duties  and  powers 
as  were  usually  incident  to  the  office  of  At- 
torney General  in  England  under  the  com- 
mon law,  when  not  locally  inapplicable. 

The  Constitution  of  Minnesota  makes  no 
reference  to  the  duties  of  the  Attorney  Gen- 
eral (see  article  5,  Const.  1857),  and  in  that 
state  the  courts  have  held  that  he  may  ex- 
ercise common-law  powers.  The  case  of 
State  of  Florida  ex  rel.  Meek,  Attorney  Gen- 
eral, v.  Gleason,  12  Fla.  212,  is  a  decision 
rendered  by  the  reconstruction  courts,  whose 
decisions  have  never  been  regarded  in  that 
state,  since  that  period,  as  authority.  How- 
ever, the  Constitution  of  1868,  which  was 
in  force  when  that  decision  was  rendered, 
does  not  prescribe  or  refer  to  in  any  way  the 
duties  of  the  Attorney  General.  The  Consti- 
tution of  Nebraska  (article  5,  Corst.  1S75). 
does  not  attempt,  in  any  way,  to  prescribe 
the  duties  of  the  Attorney  General,  but  pro- 
vides that  he  shall  perform  such  duties  as 
may  be  required  by  law.  The  case  of  State 
v.  Stein.  13  Neb.  530.  14  N.  W.  481.  is  cited 
in  support  of  the  proposition  that  the  Attor- 
ney General,  in  addition  to  his  duties  pre- 
scribed by  statute,  may  exercise  common-law 
powers.  In  that  cose  an  Information  in  the 
nature  of  quo  warranto  was  Instituted  by  s 
private  person  in  the  Supreme  Court  to  oust 
another  from  office.  The  court  dismissed  the 
Information,  because  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
in  passing  construed  the  statute  of  that  state, 
and  declared  that  the  same  had  not  changed 
the  common-law  rule,  making  It  the  duty  of 
the  Attorney  General  to  file  the  Information 
on  his  own  motion,  where  the  state  at  large 
was  interested,  but  had  changed  it  so  as  to 
permit  prosecuting  attorneys  to  Institute 
such  proceedings  in  cases  arising  in  their  re- 
spective districts. 

Under  section  1,  art.  5,  c.  83.  p.  596.  Com- 
plied Statutes  of  Nebraska,  annotated  1881. 
which  were  In  force  when  said  decision  was 
rendered,  it  is  provided :  "The  Attorney  Gen- 
eral shall  appear  for  the  state,  and  prose- 
cute and  defend  all  actions  and  proceedings, 
civil  or  criminal,  in  the  Supreme  Court,  in 
which  the  state  shall  be  interested  or  a  par- 
ty, and  shall  also,  when  requested  by  the 
Governor,  or  either  branch  of  the  Legisla- 
ture, appear  for  the  state  and  prosecute  and 
defend  In  any  other  court,  or  before  any  offi- 
cer, any  cause  or  matter,  civil  or  criminal,  in 
which  the  state  may  be  a  party,  or  Interest- 
ed." This  section  was  adopted  in  Nebraska 
in  1869  (Laws  1869,  p.  165,  |  3),  and  was 
probably  borrowed  from  the  statutes  of  Kan- 
sas. It  will  be  seen  that  by  the  statute  in 
Nebraska  the  Attorney  General  was  empow- 
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ered  to  Institute  such  action  on  his  own  mo- 
tion, In  the  name  of  the  state,  in  the  Supreme 
Court,  and  that  Informations  should  be  filed 
against  any  person  unlawfully  holding  or  ex- 
ercising any  public  office  or  franchise  within 
that  state,  or  any  office  In  any  corporation 
created  by  the  laws  of  said  state,  or  when 
any  public  officer  has  done  or  suffered  any 
act  which  works  a  forfeiture  of  his  office,  or 
when  any  persons  act  as  a  corporation  with- 
in said  state  without  being  authorised  by 
law.  or  if,  being  incorporated,  they  do  or 
omit  acts  which  amount  to  a  surrender  or 
forfeiture  of  their  rights  and  privileges  as  a 
corporation,  or  when  they  exercise  powers 
not  conferred  by  law,  by  the  prosecuting  at- 
torney of  the  proper  county  whenever  he 
deems  it  his  duty  to  do  so.  Sections  704, 705, 
art.  23,  of  the  Nebraska  Code  of  Civil  Proce- 
dure ;  Compiled  Statutes  of  Nebraska,  An- 
notated 1881,  p.  620.  It  is  further  provided 
by  section  706  of  the  Nebraska  Civil  Code  of 
Procedure  (Comp.  St.  1881,  p.  621),  that  the 
county  attorney  shall  file  such  information, 
when  directed  to  do  so  by  the  Governor,  the 
legislative  assembly,  or  the  district  court. 
In  the  case  of  State  v.  Stein,  supra,  it  is  said : 
"Our  statute  has  not  changed  the  common 
law  in  that  regard  as  to  the  law  officer  of 
the  state,  except  that  it  permits  prosecuting 
attorneys  to  institute  proceedings  on  cases 
arising  in  their  respective  districts.  But 
where  the  state  at  large  is  interested  the  At- 
torney General,  as  at  common  law,  Is  the 
proper  party."  The  Supreme  Court  In  that 
state  has  original  Jurisdiction  in  actions  in 
the  nature  of  quo  warranto.  State  ex  reL 
Valentine  v.  Griffey,  5  Neb.  161.  In  the  case 
of  State  ex  rel.  Crosby  v.  Cones,  15  Neb.  444, 
19  N.  W.  682,  it  Is  declared  that  the  Attor- 
ney General  is  the  proper  officer  to  Institute 
proceedings  In  quo  warranto  in  the  Supreme 
Court,  and  not  the  district  attorney. 

It  nowhere  appears  that  It  has  ever  been 
held  In  Nebraska  that  the  Attorney  General 
may  exercise  common-law  powers  in  addition 
to  those  prescribed  by  statute;  the  courts 
holding,  however,  that  the  Attorney  General 
was  the  proper  person  to  Institute  suits  on 
his  own  motion,  as  the  law  officer  of  the 
state,  in  actions  where  the  state  at  large  was 
interested  in  the  Supreme  Court  Even  if 
the  Attorney  General  has  power  as  at  com- 
mon law,  supplemented  by  our  statute,  still 
in  that  event  the  Governor  would  have  the 
right  to  direct  and  control  the  bringing  of 
suits  in  the  district  court  by  him.  In  the 
case  of  State  v.  Southern  Pacific  Railway 
Co.,  24  Tex.  117,  Mr.  Justice  Roberts,  in  a 
very  elaborate  opinion  says:  "In  England 
the  King  could  direct  and  control  the  bring- 
ing of  suits,  by  bis  direct  control  over  the 
officer  who  might  be  Attorney  General.  In 
this  state  such  direct  control,  as  a  legal  pow- 
er, is  cut  off  by  the  Independence  of  the  law 
officers  of  the  state." 

The  Constitution  of  the  state  of  Texas 
<1845)  which  was  In  force  when  the  opinion 
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In  the  case  of  State  v.  Southern  Pacific 
Railway  Co.,  supra,  was  delivered,  provided: 
"The  Attorney  General  •  •  •  shall  rep- 
resent the  state  in  all  suits  and  pleas  in 
the  Supreme  Court  of  the  state  in  which 
the  state  may  be  a  party,  and  shall  specially 
Inquire  into  the  charter  rights  of  all  private 
corporations,  and  from  time  to  time,  In  the 
name  of  the  state,  take  such  action  in  the 
courts  as  may  be  proper  and  necessary  to 
prevent  any  private  corporation  from  exercis- 
ing any  power  or  demanding  or  collecting 
any  species  of  taxes,  tolls,  freight  or  wharf- 
age not  authorized  by  law.  He  shall  when- 
ever sufficient  cause  exists,  seek  a  judicial 
forfeiture  of  such  charters,  unless  otherwise 
expressly  directed  by  law,  and  give  legal  ad- 
vice in  writing  to  the  Governor  and  other 
executive  officers,  when  requested  by  them, 
and  perform  such  other  duties  as  may  be 
required  by  law.  •  *  • "  Const  1845,  art 
4,  5  22.  And  this  provision  is  contained  in 
the  Constitution  of  Texas  of  1875.  In  none 
of  the  Texas  cases  is  there  any  Intimation 
that  the  Attorney  General  In  that  state  has 
any  authority  by  virtue  of  the  common  law; 
his  duties  being  prescribed  by  the  Constitu- 
tion and  the  statutes.  State  v.  Farmers' 
Loan  ft  Trust  Co.,  81  Tex.  546,  17  S.  W.  60; 
State  v.  Moore,  57  Tex.  309;  State  v.  South- 
ern Pacific  Railway  Co.,  24  Tex.  117.  In  the 
case  of  State  v.  Southern  Pacific  Railway 
Co.,  supra,  it  was  held  that  the  district  at- 
torney might  Institute  a  suit  in  the  district 
court  to  forfeit  the  charter  of  a  corporation, 
declaring  that  it  more  appropriately  fell 
within  the  province  of  the  district  attorney 
to  prosecute  such  action,  or  any  other  action 
on  the  part  of  the  state  In  the  district  court, 
than  that  of  the  Attorney  General;  but  the 
court  failed  to  pass  on  the  question  as  to 
whether  or  not  the  Attorney  General  could 
maintain  such  action,  without  express  stat- 
ute authorizing  him  so  to  do.  At  the  time 
the  opinions  were  announced  in  the  cases  of 
State  v.  Southern  Pacific  Railway  Co.,  State 
v.  Moore,  and  State  v.  Farmers'  Loan  ft 
Trust  Co.,  supra,  there  was  no  statute  in 
force  in  Texas  providing  that  the  Attorney 
General  should,  when  requested  by  the  Gov- 
ernor, appear  in  behalf  of  the  state  and  pros- 
ecute or  defend  In  any  court,  or  before  any 
officer,  in  any  cause  or  matter,  civil  or  crim- 
inal, in  which  the  state  might  be  a  party 
or  Interested.  His  duties  were  prescribed  by 
the  Constitution  as  supplemented  by  stat- 
utes. In  the  state  of  Kansas  there  are  stat- 
utes In  force  relating  to  the  duties  of  the 
Attorney  General,  substantially  the  same  as 
sections  6567,  6568,  6569,  6570,  6571,  6572, 
and  6573,  Wilson's  Rev.  ft  Ann.  St  Okl. 
1903  (sections  6616,  6617,  6618,  6619,  6620, 
6621,  6615,  Gen.  St.  Kan.  1889).  Section 
1289,  Wilson's  Rev.  ft  Ann.  St.  Okl.  1903, 
provides  that:  "It  shall  be  the  duty  of  the 
county  attorney  of  the  several  counties  to 
appear  in  the  district  courts  of  their  re- 
spective counties,  and  prosecute  and  defend. 
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ou  behalf  of  the  territory  [state],  or  his 
county,  all  actions  or  proceedings,  civil  and 
criminal,  In  which  the  territory  [state]  is 
Interested  or  a  party;  and  whenever  the 
venue  is  changed  In  any  criminal  case,  or 
in  any  civil  action  or  proceeding  in  which 
his  county  or  the  territory  [state]  is  interest- 
ed or  a  party,  it  shall  be  the  duty  of  the 
county  attorney  of  the  county  where  such 
indictment  Is  found,  or  the  county  Interested 
in  such  civil  action  or  proceeding,  to  appear 
and  prosecute  such  criminal  indictment,  and 
to  prosecute  or  defend  such  civil  action  or 
proceeding  in  the  county  to  which  the  same 
may  be  changed."  Substantially  the  same 
section  appears  as  section  1796  of  the  Gen- 
eral Statutes  of  Kansas  of  1889.  Section 
1798  of  the  General  Statutes  of  Kansas  of 
1889  is  substantially  the  same  as  section 
1291  of  Wilson's  Revised  &  Annotated  Stat- 
utes of  Oklahoma  of  1903. 

In  the  year  1885  the  Legislature  of  Kansas, 
with  a  view  to  the  more  effectual  enforce- 
ment of  the  prohibitory  law,  provided  that 
whenever  the  county  attorney  shall  be  un- 
able, or  shall  neglect  or  refuse,  to  enforce 
the  prohibitory  liquor  law  in  his  county,  it 
shall  be  the  duty  of  the  Attorney  General 
to  enforce  the  same,  and  that  he  and  his 
assistants  were  authorized  to  sign,  certify, 
and  file  all  such  complaints,  Informations,  pe- 
titions, and  papers  as  the  county  attorney  is 
authorized  to  sign,  verify,  or  file.  Previous 
to  that  time  it  was  the  undoubted  purpose 
of  the  lawmakers  in  the  state  of  Kansas  that, 
except  when  the  Governor  or  either  branch 
of  the  Legislature  should  determine  it  was 
necessary,  the  enforcement  of  the  law  and 
the  redress  of  public  wrongs  should  be  left 
to  the  local  county  or  district  officers,  rec- 
ognizing the  force  of  the  doctrine  of  local 
self-government  But  when  the  prohibitory 
law  In  Kansas  was  enacted,  the  difficulty  of 
enforcement  by  the  local  county  and  district 
officers  was  made  manifest,  and  it  was  then 
by  legislative  enactment  declared  to  be  the 
duty  of  the  Attorney  General  to  participate 
in  such  enforcement.  Sections  95,  96,  97,  98, 
99,  100,  and  101  of  the  Compiled  Laws  of 
Dakota  Territory  of  1887  are  identical  with 
sections  6567,  6568,  6569,  6570,  6571,  6572, 
and  6578  of  Wilson's  Revised  &  Annotated 
Statutes  of  Oklahoma  of  1903,  and  were  prob- 
ably transplanted  substantially  from  the 
state  of  Kansas  to  that  territory;  section 
6616  of  the  General  Statutes  of  Kansas  hav- 
ing been  enacted  by  the  Legislature  of  that 
state  on  June  12,  1861,  about  the  time  that 
Dakota  was  organized  into  a  territory.  Sec- 
tion 428,  Compiled  Laws  of  Dakota  Territory 
of  1887,  provides  that  "It  shall  be  the  duty 
of  the  district  attorney  of  the  several  coun- 
ties to  appear  in  the  district  courts  of  their 
respective  counties,  and  prosecute  and  de- 
fend on  behalf  of  the  territory,  or  his  county, 
all  actions  or  proceedings,  civil  or  criminal,  hi 
which  the  territory  or  county  is  interested 
or  a  party;  and  whenever  the  venue  is  chang- 


ed in  any  criminal  case,  or  In  any  civil  ac- 
tion or  proceeding  in  which  the  county  or 
the  territory  is  interested  or  a  party.  It  shall 
be  the  duty  of  the  district  attorney  of  the 
county  where  such  Indictment  is  found,  or 
the  county  interested  in  such  civil  action  or 
proceeding,  to  appear  and  prosecute  such  in- 
dictment, and  to  prosecute  or  defend  such 
civil  action  or  proceeding  In  the  county  to 
which  the  same  may  be  changed."  And  sec- 
tions 429,  430,  434,  435,  436,  437,  and  438 
are  identically  the  same  as  sections  1290, 1291, 
1293,  1294,  1295,  1296,  and  1297  of  Wilson's 
Revised  &  Annotated  Statutes  of  Oklahoma 
of  1903,  except  that  in  the  former  the  words 
"district  attorney"  appear  where  the  words 
"county  attorney"  appear  in  the  letter. 

In  the  case  of  State  v.  Bowles,  70  Kan. 
826,  79  Pac.  726,  69  L.  R.  A.  176,  Mr.  Justice 
Burcb,  in  delivering  the  opinion  of  that  court, 
commented  on  the  reason  for  extending  the 
authority  of  the  chief  law  officer  of  the  state, 
to  wit,  the  Attorney  General,  to  every  part 
of  its  territory,  if  the  chief  executive,  or 
other  branch  of  the  Legislature,  should  de- 
termine it  was  necessary,  and  said:  "The 
experience  of  the  Legislature  during  the  ter- 
ritorial times  had  taught  them  the  necessity  of 
a  state  government  equipped  with  sufficient 
power  to  protect  public  rights  and  redress 
public  injuries  throughout  the  entire  state,  in- 
dependent of  the  attitude  of  local  authorities, 
who  might  be  indifferent,  incapable,  or  even 
antagonistic."    He  further  added:  "When 
directed  by  the  Governor  or  either  branch  of 
the  Legislature  to  appear  and  prosecute  crim- 
inal proceedings  in  any  county,  he  [the  Attor- 
ney General]  becomes  the  prosecuting  attor- 
ney of  that  county  in  those  proceedings,  and 
has  all  the  rights  that  any  prosecuting  offi- 
cer there  may  have,  including  those  appearing 
before  the  grand  jury,  signing  indictments, 
and  pursuing  cases  to  final  determination." 
It  is  apparent,  when  we  look  at  the  history 
of  such  provisions,  whence  they  came,  and 
their  practical  application,  that  it  was  origi- 
nally the  Intention  to  leave  the  administra- 
tion of  the  government  in  the  hands  of  the 
people,  as  near  as  practicable;  that  the  law 
should  be  enforced  by  the  officers  nearest  to 
the  people  and  directly  responsible  to  such 
county  or  district  When  experience  in  Kan- 
sas showed  that  exigencies  might  arise  re- 
quiring different  application,  provision  was 
made  by  statute,  not  by  Judicial  enactment 
that  the  Attorney  General  should,  when  re- 
quested by  the  Governor  or  either  branch  of 
the  Legislature,  appear  and  prosecute,  or 
defend,  any  action  or  proceedings,  civil  or 
criminal,  in  which*  the  state  should  be  Inter- 
ested or  a  party.    Hence,  we  are  confirmed 
In  our  previous  conclusion  that  it  was  not 
the  intention  of  the  lawmakers  that  the  At- 
torney General  should  have  control  of  liti- 
gation in  which  the  state  was  Interested  or 
a  party,  either  civil  or  criminal,  In  the  dis- 
trict courts  of  the  state,  except  when  re- 
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quested  by  the  Governor,  or  either  branch 
of  the  Legislature. 

The  question  involved  before  us  is  simply 
one  of  law,  not  of  policy.  It  is  our  duty  to  de- 
clare the  law  as  we  find  It,  whether  or  not 
we  agree  as  to  its  policies  or  purposes.  If 
the  law  does  not  meet  the  approval  of  the  peo- 
ple, they  alone,  either  through  the  Legislature 
or  the  initiative,  have  the  power  to  change 
it,  not  the  courts.  Judicial  legislation  is  not 
in  accord  with  popular  institutions.  Every- 
thing in  nature  legislative,  -when  not  incident- 
al to  judicial  administration,  is  by  express 
organic  provision  denied  to  the  judiciary. 
Section  1,  art.  4  (Bonn's  Ed.)  §50;  In  re 
Petition  Com'rs  Pontotoc  County  (not  yet 
officially  reported)  88  Pac.  — .  However,  in 
our  judgment,  the  county  attorney  of  any 
county,  where  proper  service  may  be  had  in 
such  county,  has  the  right  to  institute  such 
an  action  in  the  name  of  the  state,  on  his 
relation,  as  was  begun  In  the  Logan  county 
district  court  in  the  name  of  the  state,  on 
the  relation  of  the  Attorney  General,  to  have 
the  charter  of  the  Prairie  Oil  &  Gas  Com- 
pany, canceled,  which  action  on  the  part  of 
such  county  attorney  would  neither  be  sub- 
ject to  the  control  of  the  Governor,  nor  to  be 
dismissed  at  his  direction.  The  statutes  here- 
tofore referred  to  appear  to  make  the  Attor- 
ney General  the  legal  adviser  of  the  state 
officers,  and  the  proper  person  to  prosecute 
and  defend  actions  in  the  Supreme  Court  in 
which  the  state  is  a  party  or  Interested,  and, 
when  directed  by  the  Governor  or  either 
branch  of  the  Legislature,  to  appear  and 
prosecute  or  defend  any  action,  civil  or  crim- 
inal, In  any  court,  or  before  any  officer,  in 
which  the  state  is  a  party  or  interested,  and 
that  It  is  the  duty  of  the  county  attorney,  ex- 
cept as  otherwise  provided,  to  prosecute  and 
defend  all  actions,  both  civil  and  criminal,  in 
the  district  or  county  courts,  In  which  the 
state  Is  a  party  or  interested. 

As  to  whether  or  not  the  rights  of  the 
people  of  the  commonwealth  are  properly 
safeguarded  in  lodging  this  power  in  the  local 
prosecuting  attorneys,  to  bring  such  action 
in  the  district,  or  other  local  courts,  except 
when  the  Attorney  General  Is  directed  so  to 
do  by  the  Governor,  It  Is  not  for  us  to  deter- 
mine. This  is  a  legislative  power  and  policy, 
and  not  within  the  province  of  the  judiciary. 

The  petition  for  rehearing  Is  denied. 

WILLIAMS*  C  J.,  and  DUNN,  J.,  concur. 
KANE  and  HAYS,  JJ.,  concur  in  the  con- 
clusion. 


BROOKS  et  al.  v.  GARNER. 
(8upreme  Court  of  Oklahoma.  Nov.  10,  1908.) 
J.  VrcfDO*.  and  Purchaser  (8  242*)  —  Evi- 
dence of  Good  Faith— Burden  op  Proof. 
Where  a  deed  is  attacked  for  fraud,  and 
the  grantee  pleads  that  he  is  a  bona  fide  pur- 
chaser, the  burden  of  proof  is  on  him,  and  plain- 


tiff need  only  show  the  fraudulent  Intent  of  the 
grantor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g{  603-005;  Dec.  Dig.  f 
242.*] 

2.  Evidence  (f  OS*)  —  Matters  in  Party's 

Knowledge. 

When  a  fact  is  peculiarly  within  the  knowl- 
edge of  a  party,  he  must  produce  the  neces- 
sary evidence  to  prove  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  115;  Dec  Dig.  |93.**] 

8.  Reference  (J  90*)— Report  of  Referee- 
Special  Verdict. 

Under  Wilson's  Rev.  &  Ann.  St.  1903,  § 
4480,  providing  that  the  report  of  a  referee  has 
the  effect  of  a  special  verdict,  silence  as  to  a 
material  fact  raises  the  presumption  that  the 
fact  has  not  been  proven  and  does  not  exist. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  f  141 ;  Dec.  Dig.  f  90.*] 

On  rehearing.  Denied. 

For  former  opinion,  see  94  Pac.  694. 

T.  G.  Chambers,  M.  Fulton,  and  8*.  A.  Hor- 
ton,  for  plaintiffs  in  error.  J.  L.  Brown,  for 
defendant  In  error. 

DUNN,  J.  On  the  18th  day  of  February, 
1908,  the  opinion  of  this  court  was  rendered 
in  the  case  of  John  B.  Brooks  et  al.  v.  James 
A.  Garner,  94  Pac.  694.  A  petition  for  re- 
hearing was  filed  March  7,  1908,  and  while 
the  same  was  pending,  the  death  of  one  of 
the  plaintiffs  In  error,  John  E.  Brooks,  was 
suggested  to  the  court,  and  leave  granted, 
on  motion,»  to  revive  the  cause  in  the  name 
of  the  heirs  and  legal  representatives  of  said 
deceased.  This  has  now  been  done,  and  the 
case  is  revived  in  the  names  of  Nannie  E. 
Brooks,  Moses  E.  Brooks,  and  James  A. 
Johnson,  who  are  heirs  at  law  and  legal 
representatives  of  the  said  deceased.  Since 
the  filing  of  the  petition  for  rehearing,  the 
ease  has  again  had  the  careful  consideration 
of  the  court.  It  Is  urged  by  counsel  In  tbelr 
petition  that  the  court  disregarded  and*  set 
aside  the  findings  of  the  referee  in  rendering 
its  opinion  herein,  and  out  attention  is  es- 
pecially called  to  the  finding  of  the  referee, 
wherein  he  states,  "Whether  Mrs.  Scarbor- 
ough purchased  the  property  for  value,  and 
without  any  actual  notice  of  the  claim  of 
Garner,  is  not  shown  by  the  testimony,  and 
I  have  not  considered  the  question  whether 
it  devolved  upon  her  or  the  defendants  to 
show  that  she  was  such  purchaser."  The 
referee  in  his  finding  then  continues  his 
statement  as  follows:  "If  the  appeals  pend- 
ing in  the  land  department  did  not  consti- 
tute notice,  the  question  would  then  arise 
whether  Mrs.  Scarborough  was  an  innocent 
purchaser,  and  if  so,  whether  she  could  con- 
vey to  Brooks,  who  had  notice,  by  the  pend- 
ency of  this  suit,  of  all  her  rights  as  an  in- 
nocent purchaser."  We  found  In  the  decision 
that  the  appeals  pending  in  the  department 
did  not  constitute  notice,  and  in  our  judg- 
ment this  conclusion  is  unassailable.  The 
question  of  whether  or  not  Mrs.  Scarborough 
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was  an  Innocent  purchaser  for  value  was 

squarely  presented  by  the  pleadings,  the 
plaintiff  denying,  and  the  defendant  affirm- 
ing; the  referee  finding,  as  is  seen,  that  the 
testimony  does  not  show  whether  Mrs.  Scar- 
borough was  such  Innocent  purchaser  or  not, 
and  that  he  did  not  consider  the  proposition 
of  whether  or  not  it  devolved  upon  her  or 
the  defendants  to  show  that  she  was  such 
a  purchaser.  On  the  reconsideration  of  this 
matter  we  have  investigated  this  question, 
and  in  our  judgment  the  great  weight  of  ju- 
dicial expression  on  this  proposition  placed 
this  burden  upon  her.  In  the  decision  ren- 
dered, while  we  did  not  find  that  Mrs.  Scar- 
borough had  actual  notice  of  the  claim  of 
Garner,  we  did  find  that.  In  view  of  the 
pleadings,  issues,  and  evidence,  it  was  her 
duty  to  have  testified  or  to  have  her  claim 
subjected  to  the  unfavorable  presumption 
arising  by  her  failure,  and  that  the  burden 
was  upon  her  to  clear  up  for  the  court  those 
things  which  she  was  in  a  pre-eminent  posi- 
tion to  do,  and  that  this  burden  was  not  dis- 
charged by  her.  Weber  v.  Rothchild,  16  Or. 
385,  15  Pac.  660,  3  Am.  St.  Rep.  162.  This 
rule  is  applicable  in  its  full  scope,  In  cases 
of  this  character,  where  the  law  places  the 
burden  of  proof  upon  the  party  who  holds 
title  to  real  property,  which  is  assailed  on 
the  ground  of  fraud.  Neal  v.  Crawford,  144 
U.  S.  585,  12  Sup.  Ct  759,  86  L.  Ed.  552; 
Cincinnati  Tobacco  Warehouse  Co.  v.  Math- 
ews (Ky.)  74  S.  W.  242;  Worthy  v.  Caddell, 
76  N.  C.  82;  Morgan  v.  Beetle,  132  N.  O. 
743,  44  S.  E.  639;  Gordon,  Rankin  &  Co.  v. 
Tweedy,  71  Ala.  202;  Russell  v.  Davis,  133 
Ala.  647,  31  South.  514,  91  Am.  St.  Rep. 
56;  Martin  v.  Berry,  Demoville  &  Co.,  116 
Ala.  233,  22  South.  493;  Miller  v.  Praley,  21 
Ark.  22;  American  Net  &  Twine  Co.  v.  Mayo, 

97  Va.  182,  33  S.  E.  523;  Schaible  v.  Ardner, 

98  Mich.  70,  56  N.  W.  1105;  Letson  v.  Reed 
et  al.,  45  Mich.  27,  7  N.  W.  231;  Sillyman  v. 
King,  36  Iowa,  207;  Throckmorton  v.  Rider, 
42  Iowa,  84;  Davis  v.  Nolan,  49  Iowa,  683; 
Butler  v.  Thompson,  45  W.  Va.  660,  31  S.  E. 
960,  72  Am.  St.  Rep.  838;  Knight  v.  G.  &  C. 
Capito,  23  W.  Va.  639;  Lovell  v.  Payne,  30 
La.  Ann.  511;  Clark  v.  Depew,  25  Pa.  509, 
64  Am.  Dec.  717;  Lloyd  v.  Lynch,  28  Pa. 
419,  70  Am.  Dec.  137;  Richards  v.  Vaccaro, 
67  Miss.  516,  7  South.  506,  19  Am.  St  Rep. 
322;  Weber  v.  Rothchild,  15  Or.  385,  15  Pac, 
650,  3  Am.  St.  Rep.  162. 

In  the  case  of  Weber  v.  Rothchild,  supra, 
the  Oregon  Supreme  Court,  In  the  syllabus, 
speaks  as  follows:  "Where  a  deed  is  attack- 
ed for  fraud,  the  grantee,  in  order  to  prove 
himself  a  bona  fide  purchaser,  must  show 
that  be  paid  a  valuable  consideration,  that 
at  the  time  of  payment  he  had  no  notice  of 
an  outstanding  equity,  or  of  the  fraudulent 
intent  of  the  grantor,  and  that  he  acted  in 
good  faith.  The  same  elements  which  were 
necessary  to  constitute  a  good  plea  in  bar 
to  such  cases  under  the  former  equity  prac- 
tice are  necessary  to  make  a  good  answer 


under  the  Oregon  Code.  When  a  deed  is  at- 
tacked for  fraud,  and  the  grantee  pleads  that 
he  is  a  bona  fide  purchaser  for  value,  such 
plea  is  an  affirmative  defense,  casting  the 
burden  of  proof  on  him,  and  the  plaintiff 
need  only_  show  the  fraudulent  Intent  and 
purpose  of  the  grantor.  When  a  fact  Is  pe- 
culiarly within  the  knowledge  of  a  party,  he 
must  produce  the  necessary  evidence  to 
prove  It"  In  the  case  from  Mississippi, 
Richards  v.  Vaccaro,  supra,  the  Supreme 
Court  of  that  state  on  this  proposition  speaks 
as  follows:  "If  a  transaction  Is  shown  to 
have  been  made  with  a  fraudulent  purpose 
on  the  part  of  the  grantor,  this  makes  a 
prima  facie  case  in  favor  of  those  who  are 
entitled  to  attack  such  deed  or  transfer, 
which  must  be  met  by  counterproof  on  the 
part  of  the  grantee,  or  those  claiming  under 
him,  tending  to  show  that  the  grantee  was 
a  purchaser  for  value,  and  without  notice 
of  the  grantor's  fraud.  While  fraud  is  nev- 
er to  be  presumed,  yet  if  a  transaction  Is 
shown  to  be  fraudulent  on  the  part  of  one 
of  the  actors,  then  it  is  not  incumbent  on 
the  party  attacking  the  transaction  to  prove 
the  fraud  of  the  other  actor  claiming  under 
it"  The  case  of  Letson  v.  Reed  et  al.,  su- 
pra, from  the  Michigan  Supreme  Court  con- 
curred In  by  the  eminent  jurist  Justice 
Cooley,  In  reference  to  the  question  of  bur- 
den of  proof  in  cases  of  this  character,  de- 
clares the  rule  to  be:  "Purchasers  of  land 
which  has  been  fraudulently  transferred  to 
their  grantor  must  establish  the  good  faith 
of  their  purchase,  and  It  cannot  be  pre- 
sumed." 

In  order  for  the  plaintiffs  in  error  to  have 
prevailed  in  this  cause,  It  was  necessary 
that  Mrs.  Scarborough's  title  be  shown  to 
have  been  clear  and  free  from  fraud,  pur- 
chased by  her,  in  good  faith,  without  no- 
tice, and  for  a  valuable  consideration.  This 
burden  was  placed  upon  her  by  the  facts  in 
the  case  and  the  pleadings,  and  the  referee 
by  his  finding  affirmatively  declares  that 
the  same  was  not  shown  by  the  testimony. 
Section  4480,  Wilson's  Rev.  &  Ann.  St 
Okl.  1903,  provides:  "When  the  referee  is 
to  report  the  facts,  the  report  has  the  effect 
of  a  special  verdict"  Clementaon  In  his 
work  on  Special  Verdicts,  In  chapters  12  and 
13,  pp.  232,  233,  265,  states  the  rule  to  be  that 
(page  232):  "Silence  in  regard  to  a  material 
fact  raises  the  presumption  that  the  fact  has 
not  been  proved  and  does  not  exist  and 
the  omission  will  therefore  be  regarded  as 
equivalent  to  an  express  finding  against  the 
party  having  the  burden  of  proof  on  such 
issue,  which  may  entitle  the  opposite  party 
to  judgment"  To  the  same  effect  is  the 
holding  in  the  case  of  Noblesvllle  Gas  & 
Improvement  Co.  v.  Loehr,  124  Ind.  79,  24  N. 
E.  579,  wherein  the  Supreme  Court  of  that 
state,  in  passing  upon  a  proposition  similar 
to  this,  said:  "A  special  verdict  must  con- 
tain a  finding  of  the  facts;  and,  if  any  fact 
essential  to  support  the  judgment  is  not 
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found,  the  judgment  must  fall.  Nothing  can 
be  supplied  by  Intendment  A  failure  to  find 
a  fact  in  favor  of  a  party,  upon  whom  the 
burden  as  to  such  fact  rests,  is  equivalent 
to  finding  such  fact  against  him.  Hous- 
worth  v.  Bloomhuff,  54  Ind.  487;  Buchanan 
v.  Milligan,  108  Ind.  438,  9  N.  E.  386;  Town 
of  Albion  v.  Hetrick,  90  Ind.  645,  46  Am. 
Rep.  230;  Dixon  v.  Duke,  85  Ind.  434;  Vin- 
ton v.  Baldwin,  95  Ind.  433." 

The  opinion  rendered  decided  nothing  that 
was  not  litigated  in  the  suit  by  the  parties. 
The  referee  made  the  evidence  taken  part  of 
his  report,  and,  while  it  was  read  and  com- 
mented on,  there  was  no  fact  material  to 
support  the  conclusion  of  the  court  not  found 
specifically  or  generally  by  the  referee  In  his 
findings,  and  the  fact  that  we  came  to  the 
same  conclusion  to  which  the  referee  and 
the  trial  court  arrived,  although  for  different 
reasons,  or  from  a  recognition  of  other  or 
different  rules  of  law,  is  nothing  of  which 
the  parties  may  complain,  provided  there 
was  no  departure  from  the  theory  on  which 
the  cause  waa  tried. 

Numerous  tribunals  have  had  occasion 
to  pass  upon  the  rights  of  the  parties  in 
this  case.  The  real  question  of  merit  in  the 
case,  and  the  one  which  should  control  all 
decisions.  Is,  who  was  the  first  settler  on  the 
lot?  Two  tribunals  of  the  land  department, 
with  the  facts  before  them,  although  with- 
out jurisdiction,  passed  upon  it  The  ref- 
eree and  the  district  court  passed  upon  It, 
as  did  the  Supreme  Court  of  the  territory, 
and  on  Tehearing  this  court  has  considered 
it  and  passed  on  it,  and  each  and  all  have 
held  that  Garner  was  the  first  settler  on 
the  lot,  and  entitled  to  prevail. 

Therefore,  finding  no  error  In  the  opinion 
heretofore  rendered,  and  for  the  additional 
reasons  stated  herein,  the  petition  for  a  re- 
hearing is  denied,  and  the  case  is  remanded 
to  the  district  court  of  Oklahoma  county, 
with  Instructions  to  require  the  heirs  and  le- 
gal representatives  of  John  E.  Brooks,  de- 
censed,  within  30  days  of  the  receipt  by  the 
clerk  of  the  said  court  of  the  mandate  here- 
in, to  execute  to  the  plaintiff,  James  A.  Gar- 
ner, a  good  and  sufficient  conveyance  to  lot 
No.  26,  In  block  No.  5,  in  the  city  of  Okla- 
homa City,  Okl.,  and,  on  their  failure  so  to 
do  within  said  time,  that  the  said  court 
proceed  as  provided  In  section  391,  Code  Civ. 
Proc.  (Wilson's  Rev.  &  Ann.  St.  Okl.  1903,  5 
4589).   All  the  Justices  concurring. 


8TATE  ex  rel.  MANHATTAN  CONST.  CO. 

et  al.  v.  BARNES,  Mayor,  et  al. 
(Supreme  Court  of  Oklahoma.   Sept.  12,  1908.) 

1.  Municipal  Corporations  864*)— Powkb 
to  Incub  Indebtedness— "Public  Util- 
ity." 

A  convention  hall,  to  be  owned,  controlled, 
and  used  exclusively  by  a  city,  to  accommodate 


public  gatherings  of  the  people  of  the  city,  and 
for  such  other  public  uses  as  may  be  designated 
by  the  mayor  and  city  council,  is  a  "public  util- 
ity," within  the  meaning  of  that  term  as  used 
in  section  27,  art.  10,  of  the  Constitution 
(Bonn's  Ed.  |  293). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  864.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7774.] 

2.  Elections  (§  95*)— Crrr  Elections— Re- 
peal or  Statutes. 

The  act  of  the  Legislature,  approved  May 
29,  1908  (Laws  1907-08,  p.  316,  c.  31),  provid- 
ing a  general  election  law,  did  not  repeal  sec- 
tion 9,  art.  1,  c.  12  (section  354)  Wilson's  Rev. 
&  Ann.  St.  Okl.  1903. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Dec  Dig.  {  95.*] 

8.  Elections  (§  95*)— Registration— Repeal 
of  Statute. 

Said  act  did  repeal  article  2,  c  13,  p.  157, 
Seas.  Laws  Okl.  1903,  entitled  ''An  act  to.  re- 
quire the  registration  of  voters  in  cities  of  the 
first  class." 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  |  95.*] 

4.  Elections  (5  95*)— Registration— Special 
Elections. 

Subarticle  8  of  said  act  of  the  Legislature 
approved  May  29,  1908  (Laws  1907-08,  p.  352, 
c.  31,  art.  1),  providing  a  system  of  registration 
in  cities  of  the  first  class,  does  not  apply  to  spe- 
cial city  elections  in  such  cities,  and  applies 
only  to  primary  and  general  elections  in  the 
state,  for  the  purpose  of  nominating  and  elect- 
ing state,  county,  and  township  or  precinct  ofii- 
cers. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Dec  Dig.  8  95.*] 

5.  Elections  (8  55*)— Officers— Failube  to 
Tare  Oath. 

The  failure  of  the  inspectors,  judges,  and 
clerks  of  an  election  to  take  the  oath  prescribed 
by  law,  in  the  absence  of  fraud  in  the  election 
and  of  collusion  or  willful  neglect  on  the  part 
of  said  officers  to  take  such  oath,  does  not  inval- 
idate the  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  8  47 ;  Dec.  Dig.  8  55.*] 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  relation  of  the 
Manhattan  Construction  Company  and  H.  M. 
Fielding,  for  a  writ  of  mandamus  to  C.  M. 
Barnes  and  others.    Writ  granted. 

This  is  an  original  action  brought  by  the 
state,  on  the  relation  of  the  Manhattan  con- 
struction Company,  a  corporation,  and  H.  M. 
Fielding  against  C.  M.  Barnes,  as  mayor,  and 
E.  W.  Kinnan,  as  city  clerk,  of  the  city  of 
Guthrie.  Plaintiffs  seek  by  their  petition  to 
have  issued  a  writ  of  mandamus  directed 
to  the  defendants,  commanding  them  to  exe- 
cute and  deliver  to  the  city  treasurer  of  said 
city  certain  utility  bonds,  In  accordance  with 
an  ordinance  of  said  city.  An  alternative 
writ  was  Issued  at  the  time  plaintiffs  filed 
their  petition,  to  which  defendants  have  filed 
their  return,  together  with  an  agreed  state- 
ment of  facts,  and  the  case  is  submitted  upon 
plaintiffs'  petition,  defendants'  return  to  the 
alternative  writ,  and  the  agreed  statement 
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of  facts.  The  facts  will  be  stated  In  the 
opinion. 

Cottlngham  &  Bledsoe,  for  plaintiffs.  Tib- 
bet  ts  &  Green,  for  defendants. 

HAYES,  J.  This  action  arose  out  of  an 
attempt  of  the  city  council  of  the  city  of 
Guthrie  to  Issue  bonds  under  section  27,  art 
10,  of  the  Constitution  (Bunn's  Ed.  §  293),  for 
the  purpose  of  building  a  convention  hall  In 
said  city.  On  the  6th  day  of  June,  1908, 
the  mayor  and  city  council  of  the  city  of 
Guthrie  duly  adopted  a  resolution,  author- 
izing and  directing  the  mayor  to  issue  a  call 
for  an  election  by  the  qualified  voters  of 
the  city  to  vote  for  bonds  running  25  years 
from  date,  for  public  utilities  and  city  Im- 
provements within  the  city.  A  convention 
hall  is  one  of  the  public  utilities  named  in 
said  resolution.  Pursuant  to  this  resolution 
the  mayor,  on  June  9,  1908,  Issued  a  call  for 
a  special  election  of  the  qualified  taxpaylng 
voters  of  the  city,  to  be  held  on  the,  23d  day 
of  June,  1908.  This  proclamation  was  pub- 
lished, as  by  law  required.  By  the  last  par- 
agraph of  the  proclamation  the  city  clerk 
was  directed  to  open  registration  books  at 
once,  and  to  keep  the  same  open  until  Satur- 
day, the  20th  of  June,  1908,  for  the  purpose 
of  registering  the  qualified  taxpaylng  voters 
of  the  city.  The  election  was  held,  and  it 
is  agreed  that,  except  as  to  the  method  of 
registration,  and  the  oaths  taken  by  the 
judges,  inspectors,  and  clerks  of  said  elec- 
tion, the  same  was  conducted  and  held  In 
substantial  compliance  with  the  election  laws 
of  the  state  governing  special  elections  In 
cities  of  the  first  class,  and  in  substantial 
compliance  with  the  general  election  laws  of 
the  state  In  so  far  as  same  apply  to  special 
elections  In  cities  of  the  first  class ;  that  the 
election  was  conducted  without  fraud,  and 
the  result  thereof  was  properly  certified  and 
declared ;  that  no  one  but  the  persons  quali- 
fied under  section  27,  art  10,  of  the  Constitu- 
tion were  permitted  to  vote  at  said  election, 
and  that  no  one  who  was  qualified  under 
said  section  was  refused  permission  to  vote, 
although  not  registered.  On  the  20th  of 
June,  1908,  the  city  council  In  regular  ses- 
sion canvassed  the  vote  and  the  returns  of 
said  election,  and  declared  the  result  upon 
the  various  propositions  submitted  at  said 
election.  The  vote  upon  the  question  whether 
bonds  should  be  Issued  for  the  purpose  of 
constructing  a  convention  ball  was  declared 
to  be  937  for  the  proposition,  and  39  against. 
The  city  council,  In  obedience  to  the  declared 
will  of  the  qualified  voters  of  the  city  of 
Guthrie  expressed  at  said  election,  proceeded 
to  Issue  public  utility  bonds  in  the  sum  of 
$150,000  for  the  construction  of  the  conven- 
tion hall,  and  sold  the  same  to  petitioners, 
and  by  resolution  authorized  and  directed 
that  the  city  treasurer  deliver  same  to  the 
petitioners  as  soon  as  prepared  and  executed 
by  the  proper  officers  of  the  city.  The  Issu- 
ance of  said  bonds  was  authorized  by  an 


ordinance  of  the  city  council,  passed  In  reg- 
ular session,  and  the  bonds  were  prepared 
In  due  and  regular  form,  but  the  mayor 
and  city  clerk  refused  to  sign,  execute,  or 
deliver  same  to  the  city  treasurer,  to  be  de- 
livered to  petitioners.  Petitioners  stand 
ready  to  perform  the  conditions  of  their 
contract  of  purchase  of  said  bonds,  and  in 
their  petition  seek  to  have  the  city  authori- 
ties required  to  perform  the  contract.  De- 
fendants by  their  return  to  the  alternative 
writ  present  three  alleged  reasons  why  they 
refuse  to  execute  and  deliver  the  bonds  as 
prayed  for,  and  three  defenses  against  peti- 
tioners' right  to  the  relief  prayed  for  In 
their  petition.  They  contend:  First,  that  a 
convention  hall  Is  not  a  public  utility;  sec- 
ond, that  no  proper  registration  of  voters 
was  had  before  the  election  was  held ;  third, 
that  the  election  officers  did  not  take  and  sub- 
scribe to  the  oath  prescribed  by  law.  We 
shall  discuss  these  propositions  in  the  order 
named. 

Section  27,  art  10,  of  the  Constitution 
(Bunn's  Const.  $  293),  under  which  the  city 
council  is  attempting  to  issue  the  bonds  In 
question,  reads:  "Any  incorporated  city  or 
town  In  this  state  may,  by  a  majority  of 
the  qualified  property  taxpaylng  voters  of 
such  city  or  town,  voting  at  an  election  to  be 
held  for  that  purpose,  be  allowed  to  become 
indebted  in  a  larger  amount  than  that  speci- 
fied In  section  twenty-six,  for  the  purpose  of 
purchasing  or  constructing  public  utilities,  or 
for  repairing  same,  to  be  owned  exclusively 
by  such  city:  Provided,  that  any  such  city 
or  town  incurring  any  such  Indebtedness  re- 
quiring the  assent  of  the  voters  as  aforesaid, 
shall  have  the  power  to  provide  for,  and,  be- 
fore or  at  the  time  of  Incurring  such  indebt- 
edness, shall  provide  for  the  collection  of  an 
annual  tax  in  addition  to  the  other  taxes 
provided  for  by  this  Constitution,  sufficient 
to  pay  the  interest  on  such  indebtedness  as 
it  falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  there- 
of within  twenty-five  years  from  the  time  of 
contracting  the  same."  The  term  "public 
utility,"  as  used  In  this  section  of  the  Con- 
stitution, was  before  this  court  for  construc- 
tion In  State  v.  Millar,  not  yet  officially  re- 
ported, but  to  be  found  In  96  Pac  747.  In 
that  case  it  was  held  that  sewers  are  public 
utilities  within  the  meaning  of  the  term  as 
used  in  the  Constitution,  and  Valley  City 
Salt  Co.  v.  Brown,  7  W.  Va.  191,  In  which  the 
term  "public  utility"  Is  construed  as  being 
synonymous  with  "public  use,"  was  cited 
with  approval.  The  term  "public  use"  has 
frequently  been  defined  by  the  courts  In  con- 
nection with  eminent  domain  statutes  and  in 
connection  with  the  provision  of  the  Consti- 
tution of  the  United  States,  and  the  pro- 
visions found  in  the  Constitutions  of  most  of 
the  states,  to  the  effect  that  private  property 
shall  not  be  taken  for  public  use  without  just 
compensation.  A  review  of  the  authorities 
soon  discloses  that  there  are  two  well-defined 
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views  as  to  what  constitutes  a  "public  use." 
One  is  that  a  use  to  be  a  public  use  must 
be  a  use,  or  right  of  use,  on  the  part  of 
the  public  or  some  limited  portion  of  it ;  and 
the  other  is  that  it  must  be  a  public  benefit 
utility,  or  advantage.  The  latter  view  we 
find  expressed  by  Mr.  Tiedeman  in  his  work 
on  State  and  Federal  Control  of  Persons  and 
Property,  p.  602,  in  the  following  language: 
"The  ever-increasing  complications  of  modern 
civilization  have  compelled  an  application  of 
the  right  of  eminent  domain  to  other  than 
public  or  governmental  uses,  and  the  meaning 
of  the  term  'public'  was  broadened,  from 
time  to  time,  in  order  to  cover  these  new 
applications  of  the  right,  until  now  the  term 
is  synonymous  with  the  term  'public  good.' " 
In  Olmstead  v.  Camp,  33  Conn.  532,  89  Am. 
Dec  221,  the  court  defines  "public  use"  to 
mean  public  utility,  advantage,  or  what  is 
productive  'of  public  benefit.  In  Seely  v. 
Sebastian  et  al.,  4  Or.  25,  the  same  term  was 
held  to  mean  for  the  use  of  many,  or,  where 
the  public  is  interested.  Other  cases  holding 
that  a  "use"  Is  a  public  use  when  it  is  for 
the  public  good  are:  Hand  Gold  MIn.  Co. 
v.  Parker  et  al.,  59  Ga.  419  ;  Chas.  P.  Tal- 
bot et  al.  v.  Chas.  Hudson  et  al.,  16  Gray 
(Mass.)  417;  Amoskeag  Mfg.  Co.  v.  Head,  56 
N.  H.  386.  The  former  definition  is  support- 
ed by  numerous  cases,  in  which  it  is  held 
that,  to  constitute  a  public  use,  the  property 
must  be  taken  into  the  direct  control  of  the 
public  or  of  public  agencies,  or  the  public 
must  have  the  right  to  use  in  some  way  the 
property  appropriated.  Varner  v.  Martin,  21 
W.  Va.  534;  Twelfth  St  Market  Co.  v.  Phil- 
adelphia &  R.  T.  R.  Co.,  142  Pa.  580,  21  Atl. 
902,  989 ;  Sholl  v.  German  Coal  Co.,  118  111. 
427,  10  N.  E.  199,  59  Am.  Rep.  379;  In  re 
Rhode  Island  Suburban  Ry.  Co.,  22  R.  I.  455, 
48  Atl.  590;  Budd.v.  People,  143  U.  S.  517, 
12  Sup.  Ct.  468,  36  L.  Ed.  247;  In  re  Eureka 
Basin  Warehouse  &  Manufacturing  Co.,  96 
N.  T.  42.  Mr.  Lewis,  in  his  excellent  work 
on  Eminent  Domain,  in  discussing  these  two 
different  views  as  to  what  constitutes  a 
"public  use,"  distinguishes  them  as  follows: 
"To  constitute  a  public  use  according  to  the 
first  of  these  definitions,  it  is  necessary  that 
the  public  should  in  some  way  use,  or  be 
entitled  to  use  or  enjoy,  the  property  taken. 
According  to  the  second  definition,  it  would 
be  a  public  use  if  the  property  taken  was  so 
employed  as  to  inure  in  any  way  to  the  pub- 
lic benefit  or  advantage."  After  approving 
the  first  of  these  definitions  as  the  correct 
one,  he  proceeds  to  define  "public  use"  in 
the  following  language:  "The  public  use  of 
anything  is  the  employment  or  application  of 
the  thing  by  the  public.  Public  use  means 
the  same  as  use  by  the  public."  1  Lewis, 
Eminent  Domain,  p.  417.  Judge  Cooley  ex- 
pressed the  same  thought  in  the  following 
words:  "The  public  use  implies  a  possession, 
occupation,  and  enjoyment  of  the  land  by  the 
public  at  large,  or  by  public  agencies." 
Cooley's  Constitutional  Limitations  (7th  Ed.) 


p.  766.  And  we  find,  in  Gilmer  v.  Lime 
Point,  18  Gal.  239,  citing  an  early  New  York 
case,  a  similar  rule  laid  down  as  a  criterion 
by  which  a  "public  use"  may  be  determined 
in  the  following  language:  "If  the  state  or 
sovereign  power  take  the  property  and  keep 
control  over  it,  so  as  to  compel  its  devotion 
to  the  purpose  avowed  in  expropriating  it, 
then  the  taking  Is  for  a  public  use.  If  not, 
the  taking  is  for  a  private  use,  and  by  im- 
plication forbidden  by  the  organic  law." 

It  is  unnecessary,  however,  for  us  to  con- 
sider further  the  relative  merits  of  these  two 
different  views,  or  to  determine  which  one 
is  correct  Under  the  facts  admitted  by  the 
pleadings  and  agreed  to  in  the  statement  of 
facts  filed  in  this  case,  the  use  or  the  utility 
under  consideration  meets  all  the  require- 
ments of  both  views.  Said  convention  hall 
Is  to  be  constructed  exclusively  by  the  city 
of  Guthrie,  and  is  to  be  a  public  building 
owned  exclusively  by  the  city,  and  to  be  used 
by  the  public  in  accommodating  any  public 
gathering  of  the  people  of  the  city,  at  any 
and  all  times  desired,  and  for  such  other 
public  uses  as  may  be  designated  by  the  may- 
or and  council.  Varner  v.  Martin,  supra,  is 
one  of  the  most  exhaustive  and  best-reasoned 
cases  that  has  been  brought  to  our  attention 
In  which  the  question  now  before  us  is  dis- 
cussed. Mr.  Justice  Green,  who  delivered 
the  opinion  of  the  court  in  that  case,  hi  dis- 
cussing what  constitutes  a  "public  use"  said: 
•This,  it  will  be  found,  depends  largely  upon 
whether  the  property  condemned  is  under 
the  direct  control  and  use  of  the  government 
or  public  officers  of  the  government  or,  what 
is  almost  the  same  thing,  in  the  direct  use 
and  occupation  of  the  public  at  large,  though 
under  the  control  of  private  persons  or  of  a 
corporation — these  together  constitute  one 
class — or  whether  It  is  in  the  direct  use  and 
occupation  of  private  persons  or  of  a  cor- 
poration; and  the  general  public  has  only 
an  Indirect  and  qualified  use  of  the  property 
condemned,  or  perhaps  no  use  properly  of 
any  kind  of  the  property  condemned,  but 
simply  derives  from  its  use  by  and  for  a 
private  person  or  corporation  some  indirect 
advantage,  as  by  the  promotion  of  the  gen- 
eral prosperity  of  the  community;  these  to- 
gether constituting  a  second  class."  To  the 
first  of  these  classes  he  assigns  all  cases 
where  the  land  is  authorized  to  be  condemn- 
ed for  public  buildings,  public  parks,  canals, 
and  turnpikes,  and  then  says:  "Where  the 
land  Is  condemned  for  public  buildings  or  a 
public  park  or  the  like,  and  public  officers 
have  complete  control  of  the  property,  the  act 
of  the  Legislature  authorizing  the  condemna- 
tion is.  clearly  constitutional,  for  the  use  for 
which  the  property  Is  condemned  is  obviously 
a  public  use."  The  local  necessity  for  the 
public  building  in  the  case  at  bar  has  been 
determined  by  the  legislative  body  of  the 
city  of  Guthrie,  and  by  an  almost  unanimous 
vote  of  the  qualified  taxpaying  voters  of  the 
city,  and  such  question  is  properly  one  for 
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legislative  control.  It  Is  true  the  question 
whether  the  use  Is  a  public  use  is  always  ulti- 
mately a  question  for  Judicial  determination; 
but,  where  the  legislative  judgment  has  been 
declared  as  to  whether  a  given  use  is  a  public 
use,  that  Judgment  will  not  be  overturned  by 
the  courts,  unless  it  is  clearly  apparent  that 
the  same  is  without  reasonable  foundation. 
2  Dillon  on  Municipal  Corporations,  p.  703; 
Cooley's  Constitutional  Limitations  (7th  Ed.) 
p.  777 ;  Logan  v.  Stogsdale,  123  Ind.  372,  24 
N.  E.  135,  8  L  E.  A.  58;  United  States  v. 
Gettysburg  Electric  Ry.  Co.,  160  U.  S.  868, 
16  Sup.  Ct.  427,  40  L.  Ed.  576;  Turtle  et  al. 
t.  Moore  et  al.,  8  Ind.  T.  712,  64  8.  W.  585. 
The  Supreme  Court  of  the  United  States  in 
United  States  v.  Gettysburg  Electric  Ry.  Co., 
supra,  declared  that,  where  the  Intended  use 
is  for  the  government,  the  presumption  that 
it  Is  a  public  use  is  stronger  than  when  such 
intended  use  is  to  be  exercised  by"a  private 
corporation  to  which  has  been  delegated  the 
power  to  exercise  the  right  of  eminent  do- 
main. 

By  act  of  the  Legislature,  approved  May 
27,  1908  (Laws  1907-08,  p.  159,  c.  7,  art.  2). 
provision  is  made  for  the  holding  of  elections 
in  cities  having  a  population  of  over  8,000 
inhabitants,  for  the  purpose  of  determining 
whether  such  city  shall  issue  bonds  for  the 
purpose  of  purchasing  a  site  for  and  con- 
structing a  convention  hall.  This  act  of  the 
Legislature  did  not  become  effective  until  90 
days  after  the  expiration  of  the  adjournment 
of  the  session  at  which  it  was  passed,  and 
was  therefore  not  in  force  at  the  time  the 
election  was  held  in  the  case  at  bar,  or  at 
the  time  of  the  filing  of  this  suit,  and  there- 
fore does  not  in  any  way  directly  affect  the 
contentions  made  herein,  but  such  act  of  the 
Legislature  is  a  contemporaneous  legislative 
construction  of  said  section  27  of  article  10 
of  the  Constitution  of  this  state,  and  clearly 
declares  It  to  be  the  judgment  of  the  legisla- 
tive department  of  the  state  that  the  term 
"public  utilities,"  as  used  in  that  section  of 
the  Constitution,  includes  convention  halls. 
If  the  court  had  reason  to  doubt  that  a  con- 
vention hall  of  the  character,  and  constructed 
for  the  purpose  and  controlled  in  the  manner, 
of  the  one  in  the  case  at  bar  is  to  be  a  public 
utility  within  the  meaning  of  said  section  of 
the  Constitution,  such  act  of  the  Legislature 
would  be  persuasive  upon  this  court.  In  a 
government  where  the  right  of  public  assem- 
bly for  the  redress  of  grievances  is  guaranteed 
to  the  people,  where  the  policies  of  govern- 
ment are  in  a  great  measure  determined  at 
public  gatherings  of  the  people  in  political 
conventions,  where  the  lecture  platform  has 
become  so  Important  a  factor  in  public  educa- 
tion, and  where  people  frequently  assemble 
for  the  purpose  of  discussing  and  devising 
ways  and  means  of  promoting  their  varied 
interest,  a  place  in  large  cities  where  such 
gatherings  may  be  had  under  comfortable 
hygienic  conditions  is  not  only  a  public  con- 
venience and  benefit,  but  a  public  necessity. 


We  know  of  no  case  In  which  the  question 
of  whether  a  convention  hall  is  a  public  use 
has  been  determined,  but  courthouses,  jails, 
schoolhouses,  city  halls,  public  markets,  alms- 
houses, public  parks,  boulevards,  commons 
or  pleasure  grounds,  and  places  of  historic 
interest  are  examples  of  uses  that  have  been 
declared  by  the  courts  to  be  "public  uses." 
2  Abbott's  Municipal  Corporations,  pp.  1828- 
1830.  And  the  reasoning  upon  which  the 
courts  have  declared  that  these  various  uses 
are  public  uses  is  applicable  to  the  case  at 
bar. 

The  election  held  for  the  purpose  of  deter- 
mining whether  the  majority  of  the  qualified 
property  taxpaying  voters  of  the  city  approv- 
ed the  Issuance  of  bonds  for  the  purpose  of 
constructing  the  convention  hall  was  called 
and  held  under  the  provisions  of  article  1, 
c.  12,  {{  346-357,  1  Wilson's  Rev.  &  Ann. 
St.  Okl.  Section  9  (section  354)  of  this  ar- 
ticle and  chapter  reads:  "The  places  of 
holding  elections,  annual  and  special  shall 
be  designated  by  the  mayor.  He  shall  Issue 
a  proclamation  for  every  such  election,  giving 
at  least  ten  days'  notice  thereof,  announcing 
place  in  each  ward,  where  the  same  is  to  be 
held,  and  he  shall  also  designate  in  each 
ward,  three  electors,  to  act  as  judges,  and 
two  electors  to  act  as  clerks  of  such  election. 
The  polls  shall  be  opened  and  closed  at  the 
hours  as  provided  by  the  general  election 
laws.  Vacancies  in  the  offices  of  Judge  and 
clerk  of  elections  shall  be  filled  and  all  mat- 
ters not  provided  for  herein  pertaining  to  the 
manner  of  conducting  such  elections  shall 
be  as  provided  for  by  the  general  election 
laws  of  the  territory."  Among  the  laws  ex- 
tended In  force  in  the  state  by  the  provisions 
of  the  Constitution  was  article  2,  c.  13,  p.  157, 
Bess.  Laws  Okl.  1903,  providing  for  a  system 
of  registration  of  voters  in  cities  of  the  first 
class.  Section  1  of  this  article  provides  that 
the  city  clerk  of  any  city  of  the  first  class 
shall  keep  in  his  office  books  for  the  registra- 
tion of  voters  in  said  city,  and  that  he  shall 
enter  thereon  the  name,  age,  and  residence, 
by  ward  or  precinct,  of  all  voters  who  may 
apply  to  him  for  registration.  It  provides 
the  time  during  which  voters  may  apply  for 
registration,  and  further  provides  that  the 
city  clerk  shall  keep  his  office  open  for  such 
purpose  for  a  specific  number  of  days  before 
any  general  or  special  election.  Section  3  of 
this  article  reads:  "Before  any  person  shall 
be  permitted  to  vote  in  cities  of  the  first  clnss 
In  this  territory  at  any  general  or  special 
election  held  in  the  territory,  or  at  any  elec- 
tion held  in  cities  of  the  first  class,  he  shall 
have  registered  with  the  city  clerk,  as  herein 
provided,  giving  his  name,  his  age  and  the 
ward  or  precinct  In  which  he  resides  and  the 
number  of  his  residence.  •  *  • "  The 
mayor,  acting  under  these  provisions  of  the 
statute,  when  he  issued  his  proclamation  call- 
ing the  election,  in  the  last  paragraph  of  his 
proclamation  directed  the  city  clerk  to  open 
his  registration  books  for  the  purpose  of  reg- 
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lettering  voters,  and  that  a  special  registra- 
tion of  the  qualified  taxpaying  voters  of  the 
city  be  made  up  by  wards.  A  special  regis- 
tration was  made  .by  the  city  clerk,  as  direct- 
ed by  the  mayor.  Only  persons  qualified  un- 
der said  section  27,  art.  10,  of  the  Constitution 
were  registered,  but  at  the  election  all  per- 
sons possessing  the  qualifications  prescribed 
by  said  section,  whether  registered  or  not, 
who  offered  to  vote,  were  permitted  to  vote. 

On  May  29,  1903,  prior  to  the  calling  of 
the  election  by  the  mayor,  an  act  of  the  Leg- 
islature, providing  a  general  election  law  for 
the  state,  was  approved  by  the  Governor. 
Said  act  provided  for  a  system  of  registra- 
tion in  cities  of  the  first  class  entirely  differ- 
ent from  the  system  provided  by  article  2, 
c.  18,  Sess.  Laws  1903,  and  it  is  contended 
by  defendants  that  the  act  of  May  29,  1908 
(Laws  1907-08,  p.  316,  c.  31),  repealed  article 
2.  c.  13,  Sess.  Laws  1903.  The  act  of  May 
29,  1908,  contained  an  emergency  clause,  and 
became  effective  upon  Its  approval  by  the 
Governor.  Section  28  of  said  act  provides 
that  all  laws,  and  parts  of  laws,  governing 
general  elections  In  the  state  are  thereby  re- 
pealed. It  Is  clearly  apparent  that  by  this 
section  of  the  act  the  system  of  registration 
provided  by  said  chapter  13,  Sess.  Laws  1903, 
was  repealed,  for  the  reason  that  said  chap- 
ter constituted  a  part  of  the  general  election 
laws  of  the  state.  It  then  appears  that  the 
registration  made  by  the  city  clerk  was  at- 
tempted to  be  made  under  a  statute  no  longer 
in  force,  unless  section  9  of  chapter  12,  supra, 
was  unaffected  by  the  act  of  May  29,  1908, 
and  the  language  of  said  section  that  "all 
matters  not  provided  for  herein  pertaining 
to  the  manner  of  conducting  such  elections 
shall  be  as  provided  for  by  the  general  elec- 
tion laws  of  the  territory"  had  the  effect  to 
incorporate  bodily  into  the  provisions  of  said 
article  1,  chapter  12,  governing  special  elec- 
tions In  cities  of  the  first  class,  the  general 
election  laws  of  the  state  and  the  statute  of 
1903,  providing  for  a  system  of  registration. 
We  do  not  think  that  the  provisions  of  article 
1,  chapter  12,  governing  annual  and  special 
elections  In  cities  of  the  first  class,  were  re- 
pealed by  the  act  of  May  29,  1908.  The  re- 
pealing clause  of  said  act  of  the  Legislature 
is  that  "all  laws  governing  general  elections 
in  the  state  are  repealed."  The  provision  of 
article  1,  chapter  12,  does  not  apply  to  gen- 
eral elections  in  the  state,  and  only  applies 
to  annual  and  special  elections  held  In  cities 
of  the  first  class,  and  we  have  been  unable 
to  find  anything  in  said  act  of  the  Legisla- 
ture that  in  our  opinion  effects  a  repeal  by 
Implication  of  the  provisions  of  said  chap- 
ter. If,  as  before  stated,  the  language  con- 
tained in  the  latter  part  of  section  9,  supra, 
had  the  effect  to  Incorporate  the  provisions 
of  the  general  election  laws  of  the  territory, 
Including  the  registration  laws  of  1903,  into 
the  provisions  of  said  article  1,  c.  12,  Wil- 
son's Rev.  &  Ann.  St  Okl.  1903,  then  the  re- 
peal of  the  general  election  law  by  the  late 


act  of  the  Legislature  would  only  affect  such 
laws  In  so  far  as  they  applied  to  general  elec- 
tions, but  would  remain  in  force  in  so  far  as 
they  applied  to  annual  and  special  elections 
in  cities  of  the  first  class.  2  Lewis'  Suther- 
land on  Statutory  Construction,  p.  787.  But 
we  do  not  think  the  language  of  section  9 
can  be  construed  as  an  adopting  statute,  in- 
corporating into  the  provisions  of  the  chapter 
of  which  said  section  is  a  part  the  general 
election  laws  of  the  state,  for  the  reason 
that  said  section  does  not  refer  to  any  specific 
general  election  law,  or  to  any  chapter  or 
section  of  any  law  then  In  force  but  merely 
provides  that,  where  not  otherwise  provided 
by  said  chapter  pertaining  to  cities  of  the 
first  class,  the  manner  of  conducting  elections 
in  such  cities  should  be  as  provided  by  the 
general  election  laws  of  the  state.  Lewis' 
Sutherland  on  Statutory  Construction  (vol- 
ume 2,  p.  787  [latter  part  of  section  405]) 
said:  "There  is  another  form  of  adoption, 
wherein  the  reference  Is,  not  to  any  par- 
ticular statute  or  part  of  a  statute,  but  to 
the  law  generally  which  governs  a  particular 
subject.  The  reference  in  such  case  means 
the  law  as  It  exists  from  time  to  time,  or  at 
the  time  the  exigency  arises  to  which  the  law 
is  to  be  applied.  The  Supreme  Court  of  Illi- 
nois says:  'Where,  however,  the  adopting 
Btatute  makes  no  reference  to  any  particular 
act  by  its  title  or  otherwise,  but  refers  to 
the  general  law  regulating  the  subject  in 
hand,  the  reference  will  be  regarded  as  In- 
cluding, not  only  the  law  in  force  at  the  date 
of  the  adopting  act,  but  also  the  law  in  force 
when  the  action  is  taken,  or  proceedings  are 
resorted  to.' "  Without  the  aid  of  this  rule 
of  construction,  however,  the  act  of  1903, 
providing  for  a  system  of  registration,  could 
not  be  construed  as  having  been  incorporated 
into  the  provisions  of  said  chapter  12  by  the 
language  of  said  section  9  thereof,  for  the 
reason  that,  at  the  time  that  said  chapter  12 
was  adopted,  the  act  of  1903  had  not  been 
passed.  We  are  therefore  of  the  opinion  that 
the  act  of  May  29,  1908,  repealed  for  all 
purposes  the  general  election  laws  theretofore 
existing  in  the  state,  including  the  provision 
of  the  act  of  1903  providing  for  a  system  of 
registration. 

It  remains  for  us  to  determine  whether  the 
provision  of  the  act  of  May  29, 1908,  prescrib- 
ing a  system  of  registration  for  cities  of  the 
first  class,  applies  to  special  elections  in  such 
cities.  Section  1  of  article  8  of  this  act 
reads:  "There  is  hereby  created  and  es- 
tablished a  registration  system  in  the  various 
cities  of  the  first  class  in  the  state  of  Okla- 
homa for  the  registration  of  electors,  and  no 
elector  shall  be  allowed  to  vote  in  any  elec- 
tion held  in  such  cities  unless  he  has  com- 
plied with  the  provisions  hereof."  The  lan- 
guage of  this  section,  construed  alone,  would 
possibly  Indicate  that  it  was  the  intention 
of  the  Legislature  to  provide  one  system  for 
registration,  both  for  general  elections  and 
primary  elections  provided  for  in  said  act,  and 
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also  for  city  elections  held  In  cities  of  the 
first  class ;  bat  section  14  of  article  8  of  the 
act  reads:  "It  shall  be  the  duty  of  the  pre- 
cinct Inspector  of  elections  to  have  at  the 
polls  on  each  election  day,  whether  in  primary 
or  general  elections,  after  the  registration 
herein  provided  for,  the  books  or  duplicates 
of  registration  certificates  for  said  precinct." 
And  section  18  of  said  article  of  said  act 
reads :  "Certificates  of  registration  shall  en- 
title electors  who  rightfully  hold  the  same  to 
vote  at  all  elections  held  after  the  date  of 
said  registration,  and  before  the  next  biennial 
registration  whether  such  election  be  primary 
or  general."  It  will  be  noticed  that  the  lan- 
guage "on  election  day"  in  section  14  and 
"at  all  elections"  in  section  18  is  limited,  in 
each  section,  by  the  subsequent  phrase 
"whether  such  election  be  primary  or  gen- 
eral." The  registration  system  provided  for 
In  the  act  Is  made  a  part  of  the  election  ma- 
chinery for  holding  primary  elections  and 
general  elections  for  the  purpose  of  nominat- 
ing and  electing  state,  county,  and  township, 
or  precinct  officers.  The  act  provides  for  a 
state  election  board,  to  consist  of  three  per- 
sons appointed  by  the  Governor,  which  board 
appoints  county  election  boards,  to  consist  of 
three  persons,  and  the  county  election  board, 
in  turn,  appoints  the  election  board  for  each 
precinct  of  the  county,  and  it  Is  made  the 
duty  of  the  inspector  of  election,  thus  appoint- 
ed by  the  county  board,  to  prepare  the  regis- 
tration in  his  precinct.  Such  registration 
under  the  provisions  of  the  act  must  be  begun 
on  the  first  day  of  July  preceding  each  bi- 
ennial primary  election,  and  continue  until 
the  last  Saturday  night  of  said  month.  By 
another  section  of  the  act  it  is  provided  that, 
during  the  last  week  of  the  month  of  Oc- 
tober preceding  the  general  election  to  be 
held  in  November,  the  inspector  of  elections 
shall  keep  open  his  books  of  registration,  for 
the  purpose  of  registering  those  who  have 
become  legal  voters  in  the  precinct  since  the 
primary  election  held  In  August  preceding, 
and  for  the  registration  of  those  who  will  be 
entitled  to  vote  at  the  general  election  in  No- 
vember. 

No  other  provision  Is  made  for  the  registra- 
tion of  voters.  It  Is  therefore  apparent  that 
the  registration  system  provided  by  this  act 
would  be  inadequate  for  the  purpose  of  spe- 
cial elections  In  cities  of  the  first  class  or  In 
counties.  If  an  election  should  be  called  In 
a  city  of  the  first  class,  to  be  held,  say,  In 
the  month  of  February,  for  the  purpose  of 
having  the  voters  vote  upon  any  question, 
such  as  was  submitted  to  the  voters  In  the 
election  In  the  case  at  bar ;  or  If  an  election 
be  held  in  the  county  for  the  purpose  of  hav- 
ing the  voters  of  the  county  vote  upon  the 
question  of  whether  the  county  seat  should 
be  removed,  or  upon  any  other  question  that 
might  be  submitted  In  a  city  or  county  at  a 
special  election,  under  the  registration  pro- 
visions of  the  act,  if  applicable  to  such  elec- 
tions, one  who  became  a  qualified  voter  of 


such  county,  or  of  a  precinct  thereof,  who 
was  not  a  qualified  voter  of  such  county  or 
precinct  at  the  last  preceding  general  elec- 
tion would  have  no  opportunity  to  register, 
for  the  reason  that  the  last  opportunity  to 
register  is  afforded  during  the  last  week  of 
October  preceding  the  general  election.  The 
date  of  the  general  election  is  fixed  by  the 
act  on  the  first  Tuesday  In  November  in  1908, 
and  on  the  same  date  every  two  years  there- 
after. To  hold  that  the  registration  system 
provided  by  the  act  applies  to  special  elec- 
tions in  cities  or  In  counties  would  be  to  hold 
that  the  Legislature  has  enacted  a  law  re- 
quiring the  voter  to  register  before  he  shall 
be  entitled  to  vote,  and  at  the  same  time  pro- 
viding no  means  or  opportunity,  during  a  pe- 
riod of  20  months  out  of  every  two  years, 
for  a  person  who  becomes  a  qualified  voter 
In  any  precinct  subsequent  to  the  last  preced- 
ing general  election  to  register  for  the  pur- 
pose of  voting  at  any  such  special  election, 
held  during  such  period  of  20  months.  In 
the  absence  of  express  language  in  the  act 
making  said  provisions  applicable  to  other 
than  primary  and  general  elections  for  the 
purpose  of  nominating  and  electing  state, 
county,  and  precinct  officers,  we  conclude  that 
the  Legislature  had  no  such  Intention,  and 
that  the  registration  provided  In  said  act 
does  not  apply  to  the  election  In  this  case  by 
reason  of  any  provision  of  the  act.  Nor  do 
we  think  that  such  law  is  made  to  apply  by 
the  last  paragraph  of  section  9,  c.  12,  Wil- 
son's Rev.  &  Ann.  St  Okl.,  supra.  That 
section  makes  applicable  the  general  election 
laws  of  the  state  to  annual  and  special  elec- 
tions in  cities  only  to  the  extent  that  It  pro- 
vides that  all  matters  not  provided  for  in 
said  chapter,  pertaining  to  the  manner  of 
conducting  such  elections  shall  be  as  provid- 
ed for  by  the  general  election  laws.  The  pre- 
ceding section  of  that  chapter  fixes  the  date 
on  which  the  annual  and  special  elections 
in  cities  shall  be  held.  The  first  paragraph 
of  said  section  9  prescribes  the  procedure 
governing  such  elections  up  to  the  time  of 
opening  the  polls.  The  last  paragraph  of  the 
section  prescribes  the  procedure  governing 
such  elections  from  the  opening  of  the  polls 
to  the  closing  thereof,  and  the  general  elec- 
tion law  governs  the  manner  of  conducting 
such  elections  In  all  those  matters  which  are 
not  provided  for  by  the  chapter,  but  the  reg- 
istering of  voters  constitutes  no  part  of  the 
conducting  of  such  elections.  The  registra- 
tion law  existing  prior  to  the  passage  of  the 
act  of  May  29,  1908,  was  made  applicable  to 
annual  and  special  elections  in  cities  of  the 
first  class,  not  by  virtue  of  said  section  9, 
but  by  specific  language  of  said  law.  Sec- 
tion 8,  art.  2,  c.  13,  Sess.  Laws  Okl.  1903. 
At  the  time  the  election  In  the  case  at  bar 
was  held,  there  was  therefore  no  law  pro- 
viding or  requiring  registration  of  voters 
for  such  elections  in  cities  of  the  first  class. 
Section  27  of  article  10,  supra,  of  the  Con- 
stitution does  not  make  registration  one  of 
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the  qualifications  of  a  voter  voting  at  any 
election  provided  for  therein.  The  qualifica- 
tions prescribed  by  said  section  are  that  he 
shall  be  a  qualified  property  taxpaying  voter ; 
in  other  words,  that  he  shall  possess  the 
Qualifications  prescribed  by  section  1,  art.  3, 
of  the  Constitution  (section  43,  Bunn's  Const. 
Ok  I.),  and  In  addition  thereto  be  a  property 
taxpayer.  It  was  within  the  power  of  the 
legislature  to  provide  a  system  of  registra- 
tion by  which  a  qualified  voter,  under  said 
provision  of  the  Constitution,  might  be  ascer- 
tained, but,  not  having  done  so,  the  registra- 
tion made  by  the  city  clerk  of  Guthrie  nei- 
ther contributed  to  nor  affected  adversely  the 
legality  of  the  election. 

The  election  officers  in  the  various  pre- 
cincts of  the  city,  who  held  and  conducted 
the  election,  took  and  subscribed  to  tbe  oath 
prescribed  by  the  general  election  laws,  re- 
pealed by  the  act  of  May  29,  1008.  The  oath 
prescribed  by  the  late  act  of  the  Legislature 
is  in  some  respects  similar  to  the  oath  pre- 
scribed by  the  former  law,  but  in  otber  re- 
spects is  dissimilar,  and  it  Is  contended  that, 
by  reason  of  the  failure  of  the  election  offi- 
cers to  take  and  subscribe  to  the  oath  pre- 
scribed by  the  act  of  May  29,  1908,  the  elec- 
tion is  invalid.  The  taking  and  subscribing 
to  an  oath  by  tbe  election  officers  constitutes 
a  part  of  the  procedure  of  conducting  an  elec- 
tion, and,  not  having  been  provided  for  by 
the  provisions  of  said  chapter  12,  Wilson's 
Rev.  &  Ann.  St.  8  9,  supra,  of  said  chap- 
ter, makes  the  provisions  of  the  general 
election  law  control,  and  the  officers  of  the 
election  should  have  taken  and  subscribed  to 
the  oath  prescribed  by  the  late  election  law, 
but  no  fraud  or  collusion  is  alleged  on  the 
part  of  the  officers,  nor  is  It  charged  that 
the  failure  of  said  officers  to  take  tbe  proper 
oath  was  willful  neglect;  but,  on  the  other 
hand,  it  is  admitted  that  there  was  no  fraud 
in  the  election,  and  that  the  taking  of  the 
oath  prescribed  by  the  former  law  was  a  re- 
sult of  a  misapprehension  of  the  election  offi- 
cers as  to  what  law  applied.  In  the  absence 
of  the  allegations  of  fraud  or  collusion  or 
willful  neglect  on  the  part  of  the  officers  in 
failing  to  take  the  oath  prescribed  by  law, 
and  without  allegations  that  such  failure  of 
the  officers  in  any  way  Influenced  the  general 
results  of  the  election,  such  omission,  al- 
though an  Irregularity,  will  not  invalidate 
the  entire  election.  Whipley  v.  McCune,  12 
Cal.  352;  Sanders  v.  Lacks,  142  Mo.  255,  43 
S.  W.  653 ;  People  v.  Cook,  8  N.  Y.  67, 59  Am. 
Dec.  451;  Taylor  v.  Taylor  et  al.,  10  Minn. 
107  (Gil.  81). 

We  are  of  the  opinion  that  the  writ  of 
mandamus  prayed  for  by  petitioners  should 
issue,  and  it  is  so  ordered. 

WILLIAMS,  C.  J.,  and  DUNN,  TURNER, 
and  KANE,  JJ.,  concurring. 


TRAPP,  Auditor,  v.  WELLS  FARGO 
EXPRESS  CO. 
(Supreme  Court  of  Oklahoma.    Oct  24,  1908.) 

1.  Statutes  (§  206*)— Constbuction— Intent. 

It  is  a  proper  rule  of  construction  that  the 
entire  act  or  instrument  is  to  be  examined,  with 
a  view  of  arriving  at  the  true  intention  of  each 
part,  and  that  effect  is  to  be  given,  if  possible, 
to  the  whole  instrument,  and  to  every  section 
and  clause. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  283;  Dec  Dig.  8  206.*] 

2.  Statutes  (|  206*)— Construction  —  Con- 
flicting PBOVISION8. 

If  different  portions  seem  to  conflict,  courts 
must  harmonize  tbem,  if  practicable,  favoring 
that  construction  which  will  render  every  word 
operative,  rather  than  one  which  makes  some 
words  idle  and  nugatory. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  283;  Dec.  Dig.  §  200.*] 

3.  Statutes  (j  225%*)— Construction— Acts 
Passed  on  Sake  Day. 

Acts  passed  on  the  same  day,  separately,  or 
at  the  same  session  of  the  Legislature,  are  to  be 
construed  together,  the  presumption  being  that 
they  are  all  intended  to  operate,  and  may  not 
be  revoked  or  altered  by  construction,  when  the 
words  may  have  their  proper  operation  with- 
out it. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  304;  Dig.  Dec.  }  225%.*] 

4.  Elections  ($  54*)— State  Election  Boabd 
—Duties. 

The  state  election  board  is  a  part  of  the  ex- 
ecutive department  of  the  state,  and  is  subordi- 
nate to  the  Secretary  of  State  in  performing  du- 
ties imposed  upon  it  by  statute,  when  the  Con- 
stitution requires  such  Secretary  to  have  such 
duties  performed. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  $  54.*] 

5.  Elections  (8  163*)  —  Ballots  —  Duty  of 
Secretary  of  State. 

It  is  the  duty  of  the  Secretary  of  State  to 
certify  the  title  and  text  of  each  measure  pre- 
sented by  initiative  or  referendum  petition,  or 
the  Legislature,  including  constitutional  amend- 
ments, to  the  state  printer  in  due  time,  and  to 
see  that  the  state  printer  has  printed  upon  the 
official  ballots,  as  contracted  for  by  the  state 
printing  board,  such  title  and  text. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  8  163.*] 

6.  States  (8  123*)— Submission  of  Referen- 
dum—Expenses. 

The  Secretary  of  State  is  required  to  for- 
ward, or  cause  to  be  forwarded,  to  the  county 
clerk  of  each  county  a  sufficient  number  of 
pamphlets  relating  to  questions  submitted,  by 
initiative  and  referendum  petitions,  or  by  tbe 
Legislature,  including  constitutional  amend- 
ments, to  the  people  for  their  approval  or  rejec- 
tion; but  such  duty  having  been  performed  by 
the  state  election  board,  and  a  voucher  having 
been  drawn  by  the  said  board  upon  an  available 
fund,  to  be  paid  not  only  for  transporting  said 
pamphlets,  but  also  the  election  supplies,  it  be- 
ing admitted  that  the  charges  were  reasouable 
and  just,  and  that  the  same  should  be  paid  by 
the  state,  the  fact  that  in  such  voucher  for  trans- 
porting election  supplies  was  included  the  charge 
for  transporting  the  pamphlets,  which  was  prop- 
erly an  expense  belonging  to  the  office  of  Secre- 
tary of  State,  is  not  such  prejudicial  error  as 
will  require  the  reversal  of  the  judgment  of  the 
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lower  court;  the  interests  of  the  state  not  be- 
ing prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  S  J23.*l 

7.  States  ({  70*)— Submission  to  Populab 
Vote. 

It  is  more  advisable,  however,  for  the  Sec- 
retary of  State,  in  the  future,  to  transmit  such 
pamphlets  and  arguments,  it  being  a  duty,  under 
the  statute,  solely  imposed  upon  his  office,  sep- 
arately and  independent  of  the  election  board,  to 
the  county  clerk  of  each  county. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  ft  70.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  Coun- 
ty; A.  H.  Huston,  Judge. 

Agreed  case  between  M.  E.  Trapp,  State 
Auditor,  and  others  and  the  Wells  Fargo 
Express  Company.  From  the  Judgment,  the 
State  Auditor  brings  error.  Affirmed. 

On  August  14,  A.  D.  1908,  M.  E.  Trapp, 
State  Auditor,  and  the  state  election  board, 
by  its  secretary,  Will  Linn,  and  Leo  Meyer, 
acting  Secretary  of  State,  and  the  Wells  Far- 
go Express  Company  submitted  for  decision 
of  the  district  court  of  Logan  county  the 
following  agreed  case,  to  wit:  "It  is  hereby 
agreed  by  the  Wells  Fargo  Express  Compa- 
ny, by  William  Murdoch,  Its  attorney,  and  the 
state  of  Oklahoma,  by  Chas.  West,  Attoruey 
General,  that  a  controversy  shall  be  submit- 
ted, under  the  Oklahoma  statute,  to  the 
Judge  of  the  district  court  of  Oklahoma,  for 
Logan  county,  in  writing,  with  the  request 
for  a  Judgment  to  be  rendered  therein  at  the 
earliest  convenience  of  said  court,  and  that 
the  losing  party  shall  at  once  perfect  an  ap- 
peal to  the  Supreme  Court  of  Oklahoma,  and 
that  the  matter  be  submitted  to  that  court 
with  a  request,  concurred  in  by  both  par- 
ties, for  the  advancement  of  the  case  on  the 
docket  at  the  earliest  convenience  of  said 
court,  and  for  said  purpose  the  following  are 
the  agreed  facts:  That  now,  and  at  all 
times  named  therein,  J.  T.  Gray  was  the 
chairman,  and  Will  Linn  was  the  secretary, 
of  the  state  election  board  of  said  state,  and 
that  said  state  election  board,  through  the 
act  of  said  J.  T.  Gray,  as  chairman  and  Will 
Linn  as  secretary,  who  in  doing  so  were  au- 
thorized to  do  said  act,  sent,  or  caused  to  be 
sent,  transmitted,  and  transported  by  Wells 
Fargo  Express  Company  certain  registration 
certificates,  election  supplies,  and  pamphlets 
of  the  Initiative  and  referendum  propositions, 
all  of  which  to  be  voted  upon  at  the  election 
to  be  held  in  the  year  nineteen  hundred  and 
eight  in  the  state  of  Oklahoma,  from  Guth- 
rie, the  place  where  said  state  election  board 
then  and  now  held  its  office,  to  various 
places  within  said  state,  as  shown  by  the 
itemized  statement  hereto  attached;  that 
said  Wells  Fargo  Express  Company  was 
then  and  there  a  common  carrier  in  said 
state,  and  under  the  duty  and  obligation  of 
transporting  and  transmitting  the  said  elec- 


tion supplies  delivered  to  it  for  transporta- 
tion, and  did  faithfully  its  full  duty  in  the 
transportation  and  transmission  of  the  same, 
and  that  a  reasonable  and  legal  compensa- 
tion, according  to  the  legal,  reasonable,  and 
proper  rate,  for  said  transportation  was  two 
hundred  and  twenty-two  dollars  and  twenty- 
two  cents  ($222.22),  as  shown  by  the  Toucher 
and  itemized  statement  hereto  attached  and 
made  a  part  hereof;  that  the  said  voucher 
with  said  statements  was  examined  and  ap- 
proved by  said  state  election  board,  as  shown 
by  the  official  indorsement  of  said  J.  T.  Gray 
and  Will  Linn  thereon;  that  the  said  ac- 
count and  voucher  was  duly  and  properly 
sworn  to  as  being  Just,  correct,  and  that  the 
services  were  actually  rendered  as  therein 
stated  by  Geo.  P.  Hickey,  who  in  doing  so 
was  acting  as  the  agent  of  said  Wells  Fargo 
Express   Company,   and  who   had  actual 
knowledge  of  the  facts  therein  sworn  to — all 
of  which  appears  on  said  voucher;   that  a 
proper  voucher  therefor  was  filed  with  the 
Auditor  of  said  state  in  due  time,  as  shown 
by  the  Indorsement  on  said  voucher;  and 
that  said  Auditor  refuses  to  draw  a  warrant 
for  the  payment  of  the  same,  for  the  reason 
that  house  bill  174  apparently  places  the  du- 
ty of  preparing  and  transmitting  said  elec- 
tion supplies  upon  the  Secretary  of  State, 
who  was  allowed  a  contingent  fund  by  the 
Legislature,  whereas  the  general  election 
law,  subsequently  passed  to  house  bill  174, 
puts  said  duty  of  transmitting  said  supplies 
upon  the  secretary  of  the  state  election 
board,  and  that  an  appropriation  was  prop- 
erly made  to  cover  the  expenses  of  said 
state  election  board,  and  said  Auditor  does 
not  know  whether  said  warrant  should  be 
drawn  upon  the  account  of  said  Secretary  of 
State  or  said  state  election  board;  that  If 
said  warrant  is  to  be  drawn  upon  the  ac- 
count of  said  Secretary  of  State,  the  said 
Secretary  of  State  has  not  examined  and 
approved  the  same;   that  the  Auditor  is 
ready  and  willing  and  anxious  to  perform 
whatever  duty  in  the  premises  may  be  re- 
quired by  law,  and  Joins  with  the  Wells 
Fargo  Express  Company  in  praying  the  court 
for  an  early  adjudication  and  order  as  to 
which  fund,  if  any,  he  shall  draw  the  war- 
rant for  said  expense  upon,  and  in  this  con- 
troversy the  Secretary  of  State  and  said 
state  election  board  Join  through  its  attor- 
ney, the  Attorney  General  of  the  state,  and 
by  the  signature  to  the  hereunto  statement  of 
facts."    On  the  same  day  the  same  was 
heard,  and  the  court  found  from  the  admit- 
ted facts  that  It  was  the  duty  of  the  State 
Auditor  to  audit  and  allow  the  claim  of  the 
Wells  Fargo  Express  Company,  as  therein 
set  forth,  and  Judgment  was  accordingly  ren- 
dered against  the  auditor,  requiring  him  to 
audit  and  allow  the  claim  of  the  Wells  Far- 
go Express  Company  for  carrying  and  trans- 
porting election  supplies,  as  set  out  in  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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voucher,  and  to  draw  his  warrant  therefor, 
and  deliver  the  same  to  the  said  express 
company,  and  that  the  said  express  company 
recover  Its  costs  therein  expended.  Excep- 
tions were  duly  saved  on  the  part  of  the 
State  Auditor,  and  an  appeal  prosecuted  to 
this  court  on  petition  in  error. 

Chas.  West,  Atty.  Gen.,  W.  0.  Reeves, 
Asst.  Atty.  Gen.,  and  EL  G.  Splllman,  Asst. 
Atty.  Gen.,  for  plaintiff  In  error.  Wm.  Mur- 
doch, for  defendant  in  error. 

WILLIAMS,  C.  J.  (after  stating  the  facts 
as  above).  The  question  involved  in  this 
controversy  is  whether  or  not  the  expenses  of 
transmitting  and  transporting  certain  reg- 
istration certificates,  election  supplies  and 
pamphlets,  relating  to  the  Initiative  and  ref- 
erendum propositions,  including  the  proposed 
constitutional  amendments  submitted  by  the 
Legislature,  to  be  voted  upon  at  the  general 
election  on  the  flrrt  Tuesday  In  November,  A. 
D.  1908,  from  the  state  capltol,  the  place 
■where  the  state  election  board  and  the  Sec- 
retary of  State  maintain  their  respective  of- 
fices, to  various  places  in  the  state,  shall  be 
paid  out  of  funds  available  for  the  state  elec- 
tion board,  or  funds  available  for  the  ex- 
penses of  the  office  of  Secretary  of  State. 
"The  Secretary  of  State  shall  submit  to  the 
state  or  public  printer  a  copy  of  the  title  and 
text  of  each  measure  presented  by  Initiative 
petition,  referendum  petition,  and  by  the 
Legislature.  Printed  copies  shall  be  sup- 
plied the  document  rooms,  from  time  to  time, 
and  the  chief  of  each  shall  supply  copies  to 
applicants  and  in  such  quantities  as  demand- 
ed, provided  reasonable  assurance  is  given 
that  they  will  be  placed  singly  In  the  hands 
of  the  people."  Section  9,  House  Bill  174, 
Sess.  Laws  Okl.  1907-48,  p.  446,  c.  44.  "The 
ballots  and  other  election  supplies  for  the 
state,  as  herein  mentioned,  shall  be  delivered 
to  the  state  election  board  on  or  before  the 
fifteenth  day  preceding  each  election,  and 
the  printer  with  whom  the  contract  was 
made,,  or  the  state  printer,  if  done  under  the 
supervision  of  such  an  official,  shall,  before 
such  delivery  can  be  accepted  by  said  board, 
subscribe  to  the  following  oath,  which  shall 
be  placed  on  file  by  the  secretary  of  said 
board:  [Oath  omitted].  The  state  election 
board  shall  require  that  the  supplies  for  the 
several  voting  precincts  be  so  packed  that 
there  will  be  a  bundle  for  each  precinct,  in 
which  shall  be  all  the  ballots,  articles  and 
supplies  which  belong  to  such  precinct,  and 
when  the  same  have  been  checked  over  and 
found  to  be  correct,  they  shall  be  placed  In 
a  box  or  bag  and  labeled  with  the  names  of 
the  county,  township  or  precinct  to  which 
they  belong.  Such  supplies  shall  be  so  pack- 
ed that  they  can  be  easily  inspected  when  de- 
livered to  the  county  election  board.  On  or 
before  the  twelfth  day  preceding  each  elec- 
tion, the  state  election  board  shall,  after  care- 
fully packing  In  boxes  or  sacks,  ship  by  ex- 
press, the  election  ballots  and  supplies  for 


the  several  precincts  of  the  several  counties 
to  the  secretary  of  the  county  election  board, 
notifying  him  how,  when  and  where  said 
supplies  were  sent  Upon  receipt  of  such 
supplies  the  county  board  shall  immediately 
make  a  thorough  inspection  of  the  bundle  for 
each  precinct,  to  see  that  nothing  has  been 
omitted,  and  that  the  several  precincts  have 
the  supplies  prescribed  by  this  act.  Should 
there  be  a  deficiency  in  the  ballots,  printing 
material  or  supplies,  or  in  anything  which 
the  state  board  alone  can  supply,  the  county 
board  shall  immediately  notify  said  state 
board  of  such  shortage,  and  said  state  board 
shall  proceed  to  promptly  supply  the  missing 
material.  Should  the  missing  supplies  be 
such  as  the  county  board  can  procure,  it  shall 
Immediately  purchase  the  same  and  supply 
the  shortage."  Senate  Bill  23,  pp.  829-331, 
c  81,  art  3,  {  3  (Sess.  Laws  Okl.  1907-08). 

It  is  contended  ,by  the  Attorney  General 
that  section  9,  supra,  contemplated  that  the 
Secretary  of  State  should  perform  and  do  all 
things  necessary  to  the  distribution  of  each 
proposition  submitted  to  the  people,  either  by 
initiative  or  referendum  petition,  or  by  the 
Legislature,  whether  statutory  or  organic, 
and  that  section  3,  supra,  being  broad  enough 
to  Include  all  classes  and  kinds  of  ballots, 
conflicts  with  the  provisions  of  said  section 
9.  It  is  a  proper  rule  of  construction  that 
the  whole  Instrument  or  act  is  to  be  examin- 
ed with  a  view  of  arriving  at  the  true  Inten- 
tion of  each  part,  and  if  any  section  of  the 
law  be  intricate,  obscure,  or  doubtful,  the 
proper  way  to  determine  its  true  meaning  is 
by  comparing  it  with  other  sections,  and  find- 
ing out  the  sense  of  one  clause  by  the  words 
or  obvious  Intent  of  another,  and  In  making 
such  comparison  It  Is  not  to  be  supposed  that 
any  words  have  been  employed  without  occa- 
sion, or  without  the  intent  that  they  should 
have  effect  as  a  part  of  the  law.  Effect  is 
to  be  given  to  the  entire  instrument  or  act 
and  to  every  section  and  clause,  and  if  differ- 
ent portions  seem  to  conflict  the  courts  must 
harmonize  them,  if  practicable,  and  must 
lean  In  favor  of  the  construction  which  will 
render  every  word  operative,  rather  than  to 
one  which  will  make  some  words  idle  and 
nugatory.  Statutes  may  not  be  revoked  or 
altered  by  construction  when  the  words  may 
have  their  proper  operation  without  It,  but 
In  the  nature  of  things,  contradictions  can- 
not stand  together;  and  where  there  Is  an 
act  or  provision  which  Is  general  and  ap- 
plicable, actual  or  potential,  to  a  multitude 
of  subjects,  and  there  is  also  another  act  or 
provision  which  is  particular  and  applicable 
to  one  of  these  subjects,  and  Inconsistent 
with  the  general  act  they  are  not  necessa- 
rily so  Inconsistent  that  both  cannot  stand, 
though  contained  In  the  same  act  or  though 
the  general  law  were  an  Independent  enact- 
ment The  general  act  would  operate,  ac- 
cording to  its  terms,  on  all  the  subjects  em- 
braced therein,  except  the  particular  one 
which  Is  the  subject  of  the  special  act  which 
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would  be  deemed  an  exception,  unless  the 
terms  of  the  latter,  which  were  general,  mani- 
festly Intended  to  exclude  the  exception.  If 
the  general  and  special  provisions  are  in  the 
same  act,  or  passed  on  the  same  day  in  sepa- 
rate acts,  or  at  the  same  session  of  the  Leg- 
islature, the  presumption  is  stronger  that 
both  are  Intended  to  operate.  Cooley's  Const 
Lim.  (7th  Ed.)  pp.  91,  92;  Sutherland,  Stat 
Const  1891,  §§  215,  217,  239-241,  325. 

Section  9,  supra,  is,  in  substance,  con- 
tained in  section  8,  c.  228,  House  Bill  123, 
Gen.  Laws  Or.  1907,  pp.  403-406.  There 
it  was  contemplated  that  the  Secretary  of 
State  should  transmit  by  mail,  with  postage 
fully  prepaid,  to  every  voter  in  the  state 
whose  address  he  may  have,  one  copy  of 
the  pamphlet  containing  arguments  for  and 
against  measures  submitted  to  the  people 
for  their  approval  or  rejection.  In  certain 
cases  the  cost  of  paper,  and  printing  the 
arguments  are  required  to  be  borne  by  the 
parties  presenting  the  same,  the  distribution 
being  under  the  control  and  direction  of  the 
Secretary  of  State.  Under  the  general  laws 
of  Oregon  it  is  the  duty  of  the  Secretory  of 
State  to  furnish,  to  the  county  clerks  of 
the  several  counties,  certified  copies  of  the 
names  of  the  candidates  for  state  and  dis- 
trict offices,  and  also  a  certified  copy  of  the 
ballot  title,  and  numbers  of  the  several 
measures  to  be  voted  upon  at  the  ensuing 
general  election;  there  being  no  state  elec- 
tion board.  B.  &  C.  Comp.  Or.  1902,  8  2763; 
Gen.  Laws  Or.  1907  (24th  Sess.),  p.  402,  c. 
226,  §  6  (House  Bill  123).  Article  24,  8  1 
(Bunn's  Const.  §  446)  Okl.  Const.,  provides 
that  "any  amendment  or  amendments  to 
this  Constitution  may  be  proposed  in  either 
branch  of  the  Legislature,  and  if  the  same 
shall  be  agreed  to  by  a  majority  of  all  the 
members  elected  to  each  of  the  two  houses, 
such  proposed  amendment  or  amendments 
shall,  with  the  yeas  and  nays  thereon,  be  en- 
tered in  their  Journals  and  referred  by  the 
Secretary  of  State  to  the  people  for  their 
approval  or  rejection,  at  the  next  regular 
general  election.    •    •  Article  3,  8  4 

(Bunn's  Const.  8  46)  Okl.  Const,  provides 
that  "the  Legislature  shall  enact  laws  cre- 
ating an  election  board  (not  more  than  a 
majority  of  whose  members  shall  be  selected 
from  the  same  political  party),  and  shall  pro- 
vide the  time  and  manner  of  holding  and 
conducting  all  elections.  •  •  *"  The 
election  board,  as  a  part  of  the  executive 
department  of  the  state,  is  subordinate  to 
the  office  of  the  Secretary  of  State  in  per- 
forming duties  imposed  upon  it  by  statute, 
when  the  Constitution  requires  such  Secre- 
tary to  have  such  duties  performed.  In 
Oregon,  when  the  Secretary  of  State  cer- 
tifies the  names  of  the  candidates  for  state 
and  district  offices,  and  the  title  and  num- 
bers of  measures  to  be  submitted  to  the  peo- 
ple, to  the  county  election  board,  he.  Is  caus- 
ing same  to  be  referred  to  the  people  for 
their  approval  or  rejection.    In  like  man- 


ner, in  the  state  of  Oklahoma,  when  the  Sec- 
retary of  State  submits  to  the  state  or  pub- 
lic printer  a  certified  copy  of  the  title  and 
text  of  each  measure  presented  by  initiative 
or  referendum  petition,  or  by  the  Legislature, 
Including  constitutional  amendments,  by 
such  action  he  is  having  referred  to  the  peo- 
ple such  provisions  for  their  approval  or 
rejection 

Section  14,  c.  44,  House  Bill  174,  pp.  448. 
449,  Sess.  Laws  Okl.  1907-08,  is  taken  sub- 
stantially from  section  6,  c.  226,  Sess.  Laws 
Or.  1907,  pp.  402,  403,  and  has  no  applica- 
tion in  this  state,  since  the  passage  of 
Senate  Bills  23  and  168,  Sess.  Laws  Okl. 
1907-08,  c  31,  pp.  316-376,  for  the  duty  is 
not  here  imposed  by  statute  or  the  Consti- 
tution upon  the  Secretary  of  State  to  furnish 
to  the  county  clerks  of  the  several  counties 
certified  copies  of  the  names  of  the  candi- 
dates for  state  and  district  offices,  the  duty 
resting  upon  the  state  printing  department 
or  board  to  advertise  for  bids,  and  let  con- 
tracts for  printing  all  ballots,  over  which 
the  state  election  board  has  jurisdiction. 
Article  3,  8  1.  Senate  Bill  23,  Sess.  Laws 
Okl.  1907-08,  p.  328,  c.  31.  Such  duty  also 
rests  upon  the  county  election  board  for  all 
ballots  over  which  it  has  jurisdiction.  Article 
4,  8  1,  Senate  Bill  23,  Sess.  Laws  Okl.  1907- 
08,  c.  31,  pp.  334,  335.  It  is  also  incumbent 
upon  the  state  election  board  to  cause  prop- 
er copy  to  be  prepared  on  or  before  the  first 
day  of  September  succeeding  each  primary 
election,  from  which  shall  be  printed  the 
state  election  ballots  for  each  precinct  of 
each  county,  upon  which  must  appear  the 
names  of  the  candidates  for  all  state  and 
district  offices,  including  members  of  the 
Legislature.  The  state  election  board  has 
complete  supervision  and  charge  of  printing 
the  ballots,  and  furnishing  the  election  sup- 
plies and  the  distribution  thereof  (Article 
3,  8  1,  c.  31,  Senate  Bill  23,  Sess.  Laws  Okl. 
1907-08,  p.  328),  and  shall  cause  them  to  be 
shipped  by  express  to  the  secretary  of  the 
county  election  board.  •  Section  3,  Senate 
Bill  23,  Sess.  Laws  Okl.  1907-08,  c  31,  pp. 
330,  331. 

It  is  nowhere  specifically  provided  that  the 
state  election  board  shall  have  charge  or 
control  of  the  distribution  of  the  pamphlets 
containing  the  arguments  favoring  or  op- 
posing measures  submitted  to  the  people. 
On  the  contrary,  section  13,  House  Bill  174, 
Sess.  Laws  Okl.  1907-08,  p.  447,  c.  44,  pro- 
vides that  "before  the  mandatory  primary 
election  held  throughout  the  state,  at  which 
any  proposed  law,  part  of  an  act  or  amend- 
ment to  the  Constitution  is  to  be  submitted 
to  the  people,  the  Secretary  of  State  shall 
forward,  or  cause  to  be  forwarded,  to  the 
county  clerk  of  each  county  in  this  state  a 
sufficient  number  of  the  pamphlets  herein- 
after described,  with  which  to  supply  each 
and  every  voter  of  bis  county,  and  an  ad- 
ditional number  equal  to  ten  per  centum  of 
such  number  of  votes;  and  at  the  time  of 
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furnishing  the  primary  election  supplies, 
said  county  clerk  shall  furnish  each  election 
inspector  his  quota  for  each  precinct  where- 
in a  primary  election  is  to  be  held,  a  suffi- 
cient number  of  the  copies  of  the  text  of 
each  measure  to  be  submitted  to  popular 
rote;  also  a  copy  of  the  arguments  for  and 
against  such  measure,  and  a  copy  of  the 
official  ballot,  bound  together  in  a  single 
pamphlet  with  a  table  of  contents,"  etc.,  It 
Is  evidently  the  duty  of  the  Secretary  of 
State  to  certify  the  title  and  text  of  each 
measure  presented  by  Initiative  petition,  ref- 
erendum petition,  or  by  the  Legislature,  in- 
cluding constitutional  amendments,  to  the 
state  printer,  which  shall  be  printed  upon 
the  official  ballots  as  contracted  for  by  the 
state  printing  board.  These  ballots  are,  at 
a  stated  time,  to  be  delivered  to  the  state 
election  board,  and  in  due  time  the  state 
election  board  must  transmit  these  ballots  to 
the  county  election  board.  All  of  this  ma- 
chinery belongs  to  the  branch  of  the  execu- 
tive department  of  the  state,  and  by  section 
3,  art  24,  of  the  Constitution,  supra,  it  is 
the  duty  of  the  Secretary  of  State  to  see  to 
it  that  the  state  printer  and  the  state  elec- 
tion board  perform  their  duty  with  refer- 
ence to  the  submission  of  measures  by  the 
initiative  and  referendum,  and  by  the  Legis- 
lature, including  constitutional  amendments, 
to  the  people  for  their  approval  or  rejec- 
tion. It  still  remains  the  duty  of  the  Secre- 
tary of  State  (section  13,  House  Bill  174, 
Sess.  Laws  Okl.  1907-08,  p.  447,  c.  44)  pri- 
marily, "to  forward  or  cause  to  be  forward- 
ed to  the  county  clerk  of  each  county  a  suf- 
ficient number  of  pamphlets,"  etc  It  was 
not  Incumbent  upon  the  state  election  board 
to  forward  these  pamphlets,  no  such  duty 
being  Imposed  upon  it  by  law.  However,  it 
appears  that  In  this  Instance  the  state  elec- 
tion board  performed  such  duty,  and  it  is 
assumed  that  the  pamphlets,  ballots,  and 
nil  election  supplies  were  transmitted  by 
express  together,  and  at  the  same  time.  It 
was  commendable  on  the  part  of  the  sec- 
retary of  the  state  election  board  to  render 
this  public  service.  But  it  does  not  appear 
that  it  would  be  reasonably  possible  to  seg- 
regate the  charges  for  transmitting  the 
pamphlets  from  the  entire  charge,  which  it 
is  agreed  is  reasonable  and  just,  for  trans- 
porting the  election  supplies  including  these 
pamphlets. 

As  this  service  was  performed  by  the  de- 
fendant foT  the  benefit  of  the  state,  and  the 
total  charge  therefor  earned,  this  controver- 
sy is  merely  to  determine  which  department 
should  draw  the  voucher  upon  which  the 
Auditor  should  issue  the  warrant  upon  the 
State  Treasurer.  The  state  election  board 
having  Issued  the  voucher  upon  a  fund  avail- 
able, we  cannot  see  where  any  error,  preju- 
dicial to  the  rights  of  the  state,  or  any  of  Its 
departments,  has  been  committed  by  the 


judgment  of  the  lower  court  However,  In 
the  future,  as  long  as  the  law  remains  In 
its  present  status,  It  would  be  more  advisa- 
ble for  the  Secretary  of  State  to  transmit 
these  pamphlets  and  arguments,  separately, 
and  independent  of  the  state  election  board, 
to  the  county  clerk  of  each  county. 

Let  the  Judgment  of  the  lower  court  be 
affirmed.    All  the  Justices  concur. 


TOWN  OP  SAPULPA  et  al.  v.  SAPULPA 
OIL  &  OAS  GO.  et  al. 
(Supreme  Court  of  Oklahoma.    Oct.  15,  1908.) 

1.  Municipal  Cobpobations  (§  106*)— Obdi- 
nances — Enactment — "Obdinance  of  GEN- 
ERAL AND  PEBMANENT  NaTOBE." 

An  ordinance  amending  an  ordinance  pass- 
ed by  an  incorporated  town  in  what  was  Indian 
Territory,  granting  to  a  corporation  a  franchise 
to  furnish  said  town  with  light  and  heat  by 
means  of  natural  gas,  and  extending  the  time 
set  in  the  ordinance  amended  for  furnishing  the 
same,  is  an  ordinance  of  a  "general  and  perma- 
nent nature"  within  the  meaning  of  Mansf.  Dig. 
Ark.  i  924  (Ind.  T.  Ann.  St.  1899,  §  694). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $  226;  Dec.  Dig.  § 
106.*] 

2.  Estoppel  (§  107*)— Pleading. 

The  town  council  of  an  incorporated  town 
is  not  estopped  to  rely  upon  the  invalidity  of 
an  ordinance  amending  an  ordinance  and  ex- 
tending the  time  set  in  the  ordinance  amended 
for  furnishing  gas  to  the  inhabitants  of  said 
town,  where  said  estoppel  is  not  pleaded,  and 
the  evidence  fails  to  disclose  that  the  grantee 
of  said  franchise  or  its  assignee  was  misled 
to  its  injury. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §  297;  Dec.  Dig.  §  107.*] 

8.  Appeal  and  Ebbob  (§  1018*)— Review- 
Findings  of  Master. 

Where  a  snit  in  equity  is,  after  issue  join- 
ed, referred  to  the  master  in  chancery  "to  take 
evidence  and  report  with  conclusion  of  law  and 
fact  herein,"  such  finding  of  facts  should  be  giv- 
en the  same  conclusiveness  as  the  special  ver- 
dict of  a  jury,  and  should  not  be  disturbed  if 
there  is  any  evidence  reasonably  tending  to  sup- 
port it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  19  4006,  4007;  Dec  Dig.  * 
1018*] 

4.  Gas  (8  7*)— Companies— Fbanchise— Con  - 
btbuotion. 

An  ordinance  passed  by  a  town  council  of 
an  incorporated  town  in  what  was  Indian  Terri- 
tory, granting  to  a  corporation  therein  named, 
its  successors  and  assigns,  a  franchise  to  fur- 
nish said  town  with  light  and  heat  by  means 
of  natural  gas,  and  the  right  to  use  the  streets, 
alleys,  and  public  places  of  said  town  in  which 
to  lay  pipes,  mains,  and  other  appliances  and  ap- 
purtenances through  which  to  convey  said  gas 
for  that  purpose,  is  a  contract,  and,  as  such, 
is  governed  by  the  same  rules  of  construction  as 
any  other  contract  between  individuals  or  pri- 
vate corporations,  except  that  it  should  be  con- 
strued strictly  against  the  grantee  and  liberal- 
ly in  favor  of  the  people  or  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  §  7.*] 

5.  Municipal  Cobpobations  (J  682*)— Gbant 
of  Fbanchise— Exclusiveness. 

A  city  granting  such  a  franchise  may  grant 
a  similar  franchise  to  some  other  person,  firm, 
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or  corporation,  unless  the  former  franchise  was 
made  exclusive  in  express  and  unequivocal 
terms. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1468;  Dec.  Dig.  ft* 
682.*] 

(Syllabus  by  the  Court) 

Error  to  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory,  at 
Muskogee;  William  R.  Lawrence,  Judge. 

Action  by  the  Sapulpa  Oil  &  Gas  Company 
and  the  Central  Light  &  Fuel  Company 
against  the  incorporated  town  of  Sapulpa  and 
others.  Judgment  for  plaintiffs  and  defend- 
ants bring  error.  Reversed,  and  cause  dis- 
missed. 

On  May  7,  1906,  Sapulpa  Oil  &  Gas  Com- 
pany, a  corporation,  and  Central  Light  & 
Fuel  Company,  a  corporation,  defendants  In 
error,  plaintiffs  below,  brought  suit  against 
the  incorporated  town  of  Sapulpa,  Ind.  T., 
and  J.  M.  Weeks,  mayor,  Vernon  Blake,  re- 
corder, J.  P.  Salli8,  H.  C.  Abbott,  P.  J.  Zach- 
ritz,  Fred  M.  Edwards,  and  C.  C.  Todd,  ald- 
ermen, of  said  Incorporated  town,  plaintiffs 
in  error  (except  said  town)  defendants  be- 
low, in  the  United  States  court  for  the  Ind- 
ian Territory  Western  District  at  Muskogee, 
to  enjoin  and  restrain  said  individual  de- 
fendants from  passing  an  ordinance  grant- 
ing to  one  John  Smith  a  franchise  authori- 
zing and  empowering  him  to  lay  the  streets 
and  alleys  of  said  town  with  pipes  and  mains, 
and  supplying  the  Inhabitants  thereof  with 
natural  gas  for  lighting  and  heating  pur- 
poses. On  the  same  day  a  temporary  re- 
straining order  issued.  Later  the  cause  was 
dismissed  by  plaintiffs  as  to  the  Incorporated 
town  of  Sapulpa.  A  motion  to  dismiss  for 
want 'of  proper  parties  and  a  special  demur- 
rer were  filed  by  defendants,  and  overruled. 
Their  joint  answer  was  then  filed,  and  on 
January  15,  1906,  under  a  general  order,  the 
cause  was  referred  to  the  master  In  chan- 
cery "to  take  evidence  and  report  with  con- 
clusion of  law  and  fact  herein."  On  August 
24,  1907,  the  master  filed  his  report  together 
with  the  evidence,  in  which,  after  reciting 
the  pleadings  and  giving  a  list  of  the  wit- 
nesses examined,  he  submitted  the  following : 

"Findings  of  Fact 

"From  the  testimony  of  said  witnesses  the 
documentary  evidence  in  the  case  and  the 
pleadings  herein  I  find  the  facts  in  the  case 
to  be  as  follows: 

"(1)  That  each  plaintiff  is  a  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  territory  of  Oklahoma. 

"(2)  That  on  May  23,  1904,  the  common 
council  of  the  incorporated  town  of  Sapulpa, 
Ind.  T.,  granted  to  the  plaintiff  Sapulpa 
Oil  &  Gas  Company  a  franchise  to  furnish 
said  town  with  light  and  heat  by  means  of 
natural  or  manufactured  gas,  which  ordi- 
nance is  No.  62. 


"(3)  That  said  ordinance  provided  that 
'said  franchise  shall  be  a  contract  between 
the  incorporated  town  of  Sapulpa  and  said 
Sapulpa  Oil  &  Gas  Company  and  shall  be 
binding  upon  all  parties  with  equal  force  and 
effect,  provided  said  company  shall  within 
ten  days  after  the  passage  and  approval  of 
this  ordinance  file  with  the  city  recorder  of 
the  incorporated  town  of  Sapulpa  written  ac- 
ceptance of  the  terms  and  conditions  of  this 
ordinance  and  shall  commence  work  within 
the  incorporated  town  of  Sapulpa  within 
thirty  days  after  the  passage,  approval  and 
publication  of  said  ordinance  by  the  Incorpor- 
ated Town  of  Sapulpa  for  the  purpose  of  ob- 
taining gas  to  comply  with  the  terms  of  this 
ordinance';  that  if  said  Sapulpa  Oil  &  Gas 
Company  shall  fail  to  obtain  in  sufficient 
quantities  gas  from  wells  at  or  near  the  In- 
corporated Town  of  Sapulpa  on  or  before 
April,  1905,  or  shall  within  such  time  or  at 
any  time  thereafter  fail  or  refuse  to  furnish 
gas  in  such  quantities  as  required  for  use  by 
said  incorporated  town  of  Sapulpa  and  Its 
inhabitants  and  consumers,  then,  in  that 
event  the  council  of  the  incorporated  town 
of  Sapulpa  reserves  the  right  and  privilege 
to  grant  a  franchise  by  ordinance  to  any 
person,  firm,  or  corporation  to  lay  pipes  in 
the  streets  and  alleys  and  public  places  for 
the  purpose  of  supplying  gas  to  the  incorpor- 
ated town  of  Sapulpa  and  its  inhabitants,  as 
intended  and  specified  in  this  ordinance. 

"(4)  That  on  February  28,  1905,  the  said 
council  of  the  incorporated  town  of  Sapulpa 
passed  an  ordinance,  being  No.  67,  which  said 
ordinance  states  that  the  ordinance  passed 
and  approved  May  23,  1904,  be  amended  in 
this  respect;  that  is,  that  the  time  for  the 
furnishing  of  gas  to  the  Incorporated  town  of 
Sapulpa  by  the  Sapulpa  Oil  &  Gas  Company 
be  extended  to  the  30th  day  of  June,  1905. 

"(5)  That  on  June  10,  1905,  the  Sapulpa 
Oil  &  Gas  Company  entered  into  a  written 
contract  with  the  plaintiff  Central  Light  & 
Fuel  Company,  in  which  it  assigned  to  said 
Central  Light  &  Fuel  Company  all  its  inter- 
ests in  and  to  said  franchise  hereinbefore 
set  forth. 

"(6)  I  further  find  that  no  competent  evi- 
dence has  been  introduced  to  show  that  said 
Sapulpa  Oil  &  Gas  Company  under  its  fran- 
chise of  May  23,  1904,  filed  with  the  city 
recorder  of  the  Incorporated  town  of  Sapulpa 
its  written  acceptance  of  the  terms  and  con- 
ditions of  said  ordinance  within  10  days  after 
its  passage,  approval,  and  publication,  and 
that  proof  of  such  fact  is  material  and  es- 
sential to  maintain  plaintiff's  right  of  ac- 
tion." 

"(8)  I  further  find  that  on  February  28, 
1905,  the  town  council  of  the  incorporated 
town  of  Sapulpa,  Ind.  T,  met  at  the  coun- 
cil room  in  said  town,  at  which  time  there 
was  Introduced  an  ordinance  entitled  'an 
ordinance  amending  section  6  of  ordinance  62 
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of  the  Incorporated  town  of  Sapulpa,  Indian 
Territory,  granting  to  the  Sapulpa  Oil  &  Gas 
Company,  a  corporation,  its  successors  and 
assigns,  the  right  to  use  the  streets,  alleys, 
et  cetera,  of  the  aforesaid,  and  additions 
thereto,  to  lay  pipes  and  convey  gas  through 
same.' 

"(9)  I  further  find  that  at  said  council 
meeting  a  motion  was  made  that  the  pro- 
visions of  section  924  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas  (Ind.  T.  Ann. 
St  1899,  §  694),  requiring  full  and  distinct 
reading  of  ordinances  on  three  different 
dates  be  dispensed  with,  as  therein  provided, 
and  that  the  regular  rules  for  passing  ordi- 
nances be  suspended  and  that  said  ordinance 
be  passed  to  the  second  and  third  reading, 
-which  motion  was  duly  carried. 

"(10)  I  further  find  that  at  said  meeting 
It  was  moved  that  said  ordinance  be  passed 
as  read,  which  motion  was  duly  carried,  and 
said  ordinance  was  declared  duly  passed 
and  to  take  its  place  among  the  ordinances 
of  the  Incorporated  town  of  Sapulpa  as  Or- 
dinance No.  67. 

"(11)  I  further  find  that  on  the  vote  for  the 
suspension  of  the  provisions  of  section  924 
of  Mansfield's  Digest  of  the  Statutes  of  Ar- 
kansas two-thirds  of  the  council  did  not  vote 
In  favor  of  said  motion. 

"Conclusion. 

"I  am  therefore  of  the  opinion  and  con- 
clude that  the  Sapulpa  Oil  &  Gas  Company 
did  not  comply  with  the  terms  of  Ordinance 
No.  62  to  be  performed  by  it,  and  that  it 
forfeited  all  right  in  and  to  said  franchise 
by  reason  of  its  failure  to  file  with  the  city 
recorder  of  the  Incorporated  town  of  Sapulpa 
a  written  acceptance  of  the  terms  and  eon- 
ditions  of  said  ordinance  and  for  the  further 
reasons  that  it  did  not  commence  work  with- 
in the  Incorporated  town  of  Sapulpa  within 
30  days  after  the  passage,  approval,  and  pub- 
lication of  said  ordinance  by  the  Incorporated 
town  of  Sapulpa,  and  that  it  did  not  furnish 
gas  to  the  incorporated  town  of  Sapulpa, 
Its  inhabitants,  and  consumers  before  April, 
1905.  I  am  further  of  the  opinion  and  con- 
clude that  the  ordinance  passed  by  the  town 
council  of  the  incorporated  town  of  Sapulpa 
on  February  28,  1905,  is  null  and  void,  for 
the  reason  that  said  ordinance  was  advanced 
from  the  first  to  the  third  reading  on  the 
same  day,  without  two-thirds  of  the  mem- 
bers of  said  council  voting  in  favor  thereof, 
as  provided  In  Mansfield's  Digest  of  the 
Statutes  of  Arkansas,  8  924. 

"Recommendations. 

"I  therefore  recommend  that  the  court  en- 
ter a  decree  herein  dissolving  the  injunction 
heretofore  entered  and  dismissing  the  plain- 
tiffs' complaint  for  want  of  equity.  I  re- 
spectfully ask  the  court  to  allow  me  the 
sum  of  $113.50  for  my  services  herein  ren- 
dered, which  Includes  a  stenographic  fee  of 
97P.-64 


$13.60,  being  for  45  folios  of  testimony  and 
report  at  the  rate  of  10  cent  per  folio. 
"Respectfully  submitted, 
"[Signed]  Clark  J.  Tlsdel, 

"Special  Master  In  Chancery." 

On  the  same  day  plaintiffs  filed  exceptions 
to  the  sixth  and  eleventh  findings  of  fact,  and 
to  certain  conclusions  of  the  master  therein 
specifically  set  forth,  and  "it  being  admitted 
by  all  parties  that  the  Sapulpa  Oil  &  Gas 
Company  accepted  in  writing  the  ordinance 
under  which  it  Is  claiming  within  the  time 
specified  In  said  ordinance,  in  consideration 
of  the  other  questions  arising  In  this  said 
case  and  particularly  the  exceptions  to  the 
master's  report,  the  court  sustained  plain- 
tiffs' exception  thereto  and  entered  a  de- 
cree perpetually  enjoining  and  restraining 
defendants  and  each  of  them  from  passing 
and  considering  the  ordinance  set  forth  in 
plaintiffs'  complaint,  and  that  plaintiffs  re- 
cover costs.  To  all  of  which  defendants 
excepted,  and  prayed  and  were  granted  an 
appeal  to  the  United  States  Court  of  Ap- 
peals in  the  Indian  Territory,  and  the  same 
is  now  before  us  for  review  as  the  successor 
of  that  court 

Gibson  &  Ramsey,  for  plaintiffs  in  error. 
William  T.  Hutchings,  George  A.  Murphy, 
and  William  P.  Z.  German,  for  defendants 
in  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).  Of  the  numerous  assignments  of 
error  the  first  to  be  urged  is:  "The  court 
erred  In  sustaining  the  plaintiffs'  fourth  ex-- 
ception  to  the  master's  report  wherein  the 
master  concluded  as  follows:  *I  am  further 
of  the  opinion  and  conclude  that  the  ordi- 
nance passed  by  the  town  council  of  the  in- 
corporated town  of  Sapulpa  on  February  28, 
1905,  is  null  and  void,  for  the  reason  that 
said  ordinance  was  advanced  from  the  first 
to  the  third  reading  on  the  same  day,  with- 
out two-thirds  of  the  members  of  said  council 
voting  in  favor  thereof,  as  provided  in  Mans- 
field's Digest  of  the  Statutes  of  Arkansas,  § 
924'  (Ind.  T.  Ann.  St.  1899,  §  694)."  The 
ordinance  here  referred  to  is  Ordinance  No. 
67,  in  which  the  town  council  undertook  to 
extend  the  time  designated  in  section  6  of 
Ordinance  No.  67  so  as  to  give  the  Sapulpa 
Oil  &  Gas  Company  until  June  30,  1905,  with- 
in which  to  furnish  gas  to  the  Inhabitants 
of  the  town.  It  Is  unnecessary  to  discuss  the 
facts  set  forth  in  this  finding,  since  by  de- 
fendants in  error  In  their  brief  "It  is  admit- 
ted that  the  so-called  Ordinance  No.  67  grant- 
ing an  extension  of  time  to  the  Sapulpa  Oil 
&  Gas  Company  was  not  passed  In  accord- 
ance with  section  924  of  Mansfield's  Digest," 
which  Is  as  follows:  "All  by-laws,  ordi- 
nances, resolutions  or  orders  for  the  appro- 
priation of  money  shall  require  for  the  pas- 
sage or  adoption  the  concurrence  of  a  ma- 
jority of  the  aldermen  of  any  municipal  cor- 
poration.   All  by-laws  and  ordinances  of  a 
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general  or  permanent  nature  shall  be  fully 
and  distinctly  read  on  three  different  days 
unless  two-thirds  of  the  members  composing 
the  council  shall  dispense  with  the  rule,  no 
by-laws  or  ordinance  shall  contain  more  than 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title." 

It  is  contended  by  them  that  it  was  not 
necessary  to  so  pass  it,  that  the  same  was 
not  an  ordinance  of  a  "general  or  permanent 
nature,"  and  did  not  come  within  the  con- 
templation of  the  act.  They  cite  no  author- 
ity in  support  of  this  proposition,  and  with 
the  contention  we  cannot  agree.  That  the 
ordinance  1b  one  of  a  general  and  permanent 
nature  we  entertain  no  serious  doubt.  Mc- 
Quillan, Municipal  Ordinances,  8  9,  says: 
"As  regard  their  operation,  ordinances  are 
spoken  of  as  'general'  and  'special.'  All  or- 
dinances of  a  general  nature  having  an  ob- 
ligatory force  on  the  community  and  upon  the 
administration  of  the  municipal  government 
may  be  denominated  general."  See,  also, 
National  Bank  of  Commerce  v.  Town  of 
Grenada  (C.  C.)  44  Fed.  262.  State  of  Iowa 
ex  rel.  C.  C.  Bump  v.  Omaha  &  Council 
Bluffs  Railway  &  Bridge  Company,  113  Iowa, 
30,  84  N.  W.  983,  52  L.  R.  A.  315,  86  Am.  St 
Rep.  357,  was  an  action  to  test  the  validity 
of  the  ordinance  passed  by  the  city  of  Coun- 
cil Bluffs  amending  an  ordinance  of  the  same 
city  conferring  upon  the  defendant  as  a  cor- 
poration the  power  to  construct,  operate,  and 
maintain  street  railways  in  the  city  of  Coun- 
cil Bluffs.  The  lower  court  held  that  the 
ordinance  in  question  was  Invalid  for  want, 
among  other  things,  of  proper  publication. 
Section  492  of  the  Code  of  1873  provides: 
"All  by-laws  of  a  general  or  permanent  na- 
ture shall  be  published  In  some  newspaper  of 
general  circulation  In  the  municipal  corpora- 
tion. •  *  • "  In  passing  upon  the  ques- 
tion as  to  whether  or  not  the  ordinance  was 
one  of  a  general  or  permanent  nature,  the 
Supreme  Court  said:  "The  term  'by-laws  of 
a  general  or  permanent  nature,*  used  In  the 
section  of  the  Code  of  1873  above  quoted, 
certainly  Includes  ordinances  such  as  that 
which  we  have  before  us.  A  by-law  'Is  a 
law  made  by  a  municipality  for  the  regula- 
tion of  affairs  within  its  authority:  an  or- 
dinance.' Century  Dictionary.  'In  general 
and  professional  use  the  term  "ordinance" 
Is  almost,  If  not  quite,  equivalent  in  meaning 
to  the  term  "by-law,"  and  Is  the  word  most 
generally  used  to  denote  the  by-laws  adopted 
by  municipal  corporations.'  1  Dillon,  Munic- 
ipal Corporations  (4th  Ed.)  §  307.  The  ordi- 
nance in  question  was  of  a  general  and  per- 
manent nature,  and  plainly  was  within  the 
term  'by-law'  used  in  the  statutory  provi- 
sion." 

It  therefore  follows  that  Ordinance  No.  67 
was  void  for  the  reasons  stated  by  the  mas- 
ter, that  the  court  erred  in  sustaining  plain- 
tiffs' exception  to  this  finding,  and  that  said 
ordinance  must  be  eliminated  from  further 
consideration  unless,  as  is  contended,  the 


town  is  estopped  to  deny  Its  validity,  and 
that  the  work  was  not  completed  within  the 
time  therein  specified.  It  Is  contended  that 
the  defendants  In  error,  relying  upon  this 
ordinance  or  a  waiver,  express  or  Implied, 
of  the  time  limit,  "spent  large  sums  of  money 
In  laying  Its  mains  in  the  streets  and  alleys 
and  furnishing  gas  to  the  city  and  Its  Inhabit- 
ants, and  the  city  cannot  now  be  allowed  to 
step  In  and  make  any  such  defense  to  the  gas 
company."  The  findings  of  facts  filed  by  the 
master  do  not  so  disclose,  for  the  very  good 
reason,  as  we  presume,  the  question  of  es- 
toppel was  not  raised  by  the  pleadings,  and 
was  therefore  not  in  issue  in  the  case.  It  is 
well  settled  that  estoppels  against  the  public 
are  not  favored  (16  Cyc.  781):  also  that,  "in 
order  to  render  admissible  the  matters  on 
which  an  estoppel  Is  based,  it  must  be  spe- 
cially pleaded,  whether  the  suit  be  at  law  or 
in  equity"  (4  Am.  &  Eng.  Dec.  In  Equity,  375. 
and  cases  cited;  Deming  Investment  Com- 
pany v.  Shawnee  Fire  Insurance  Company. 
16  Okl.  1,  83  Pac.  918,  4L.R.A.  [N.  S.]  <307: 
Tonkawa  Milling  Company  v.  Town  of  Ton- 
kawa  et  al.,  15  Okl.  672,  83  Pac.  915).  8  En. 
of  PI.  &  Pr.  7,  says:  "Under  the  Code  sys- 
tem, *  *  •  the  great  weight  of  authority 
is  to  the  effect  that  the  facts  constituting  an 
estoppel  in  pals,  to  be  available,  must,  ex- 
cept In  a  few  cases,  be  specially  pleaded" — 
citing  cases.  As  to  what  the  plea  shall  con- 
tain, 8  En.  of  PI.  &  Pr.  11,  says:  "He  must 
allege  that  the  party  to  be  estopped  has  been 
guilty  of  misrepresentation  or  conduct  incon- 
sistent with  the  evidence  he  proposes  to  give, 
or  the  title  or  claim  he  proposes  to  set  up. 
He  must  also  allege  that  such  misrepresen- 
tation or  conduct  was  with  intent  to  mislead, 
that  the  representations  were  known  to  the 
maker  to  be  false,  or  that  they  were  made 
with  gross  negligence,  and  that  the  fact  of 
their  being  false  was  not  known  to  the  party 
setting  up  the  estoppel.  It  must  also  be 
shown  that  the  party  pleading  the  estoppel 
acted  to  his  prejudice  on  such  representa- 
tions, and  that  he  will  be  prejudiced  by  al- 
lowing them  to  be  disproved."  That  such  is 
not  attempted  to  be  set  up  in  the  complaint 
is  apparent  at  a  glance. 

After  stating  their  corporate  existence, 
plaintiffs  in  the  complaint,  in  substance,  al- 
lege the  passing  by  the  town  of  Sapulpa  on 
May  23,  1904,  of  Ordinance  No.  62,  granting 
to  Sapulpa  Oil  &  Gas  Company  a  franchise 
to  furnish  said  town  for  20  years,  the  same 
to  be  an  exclusive  right  for  10  years,  with 
light  and  heat  by  means  of  natural  or  arti- 
ficial gas  and  files  a  copy  thereof  marked 
"Exhibit  A";  that  on  February  28,  1905,  said 
ordinance  was  amended  by  another  ordinance 
passed  by  the  common  council  of  said  town, 
which  was  made  a  part  of  the  complaint  as 
"Exhibit  B."  and  that  said  ordinance  was 
accepted;  that,  prior  to  the  passage  of  the 
said  second  ordinance,  said  company  had 
drilled  several  wells,  and  that  the  principal 
object  in  passing  said  ordinance  was  to  ex- 
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tend  the  time  for  furnishing  and  delivering 
gas  to  said  town  beyond  the  time  mentioned 
in  the  original  ordinance;  that  said  com- 
pany, for  financial  reasons  being  unable  to 
complete  the  work,  had*  made  a  contract  with 
Its  coplaintiff,  Central  Light  &  Fuel  Com- 
pany, to  complete  the  work  and  carry  out  its 
purposes,  and  filed  a  copy  of  said  contract  as 
"Exhibit  0";  that  under  said  contract  the 
streets  of  said  town  were  Immediately  laid 
with  pipes,  mains,  eta;  and  that  from  that 
time  have  continued  to  exercise  said  fran- 
chise and  supply  a  large  portion  of  the  In- 
habitants of  said  town  with  gas,  and  have  In 
every  way  complied  with  the  terms  and  con- 
ditions contained  in  said  franchise  and  or- 
dinance. "Plaintiffs  further  state  that  said 
town  and  Its  officers  have  been  and  are  fully 
aware  of  the  fact  that  plaintiffs  have  com- 
piled with  the  terms  of  said  ordinance  as 
aforesaid,  and  knew  and  know  that  the  plain- 
tiffs were  and  are  expending  their  money  In 
compliance  therewith.  Plaintiffs  have  used 
reasonable  and  due  diligence  In  complying 
therewith,  and  In  endeavoring  to  furnish  nat- 
ural gas  and  maintain  works  for  the  same, 
and  supply  said  town  and  its  inhabitants 
with  gas."  The  complaint  then  sets  forth, 
in  haec  verba,  section  1  of  said  Ordinance  No. 
62,  and  proceeds  to  charge  the  town  council 
of  Sapulpa  with  attempting  to  grant  a  fran- 
chise for  a  similar  purpose  to  John  Smith, 
sets  forth  a  copy  of  the  proposed  ordinance 
to  him,  alleges  irreparable  injury  in  case  the 
same  is  granted,  etc.,  and  prays  for  Injunc- 
tive and  other  relief.  Nowhere  does  the  com- 
plaint attempt  to  set  forth  facts  sufficient  to 
estop  defendants  to  rely  on  the  Invalidity  of 
said  Ordinance  No.  67.  We  are  therefore  of 
the  opinion  that  the  court  erred  In  sustaining 
plaintiffs'  exception  to  the  finding  of  fact  re- 
lied on  that  said  Ordinance  No.  67  was  void 
for  the  reason  assigned  by  the  master  in  his 
findings  of  fact,  and  must  be  eliminated  from 
further  consideration  in  this  case. 

Before  passing,  however,  from  this  point, 
we  desire  further  to  say  that  If  we  are 
wrong  and  that  such  was  not  the  rule  of 
pleading  In  the  Indian  Territory  at  that 
time,  and  of  this  we  are  somewhat  In  doubt, 
that,  Independent  of  any  question  of  plead- 
ing, the  record  nowhere  discloses  and  it  is 
nowheue  claimed,  except  in  the  brief  of  de- 
fendants in  error,  that  because  of  any  act, 
omission,  or  concealment  of  plaintiffs  in  er- 
ror they  were  misled,  to  their  Injury.  No- 
where does  it  appear  that,  relying  on  the 
validity  of  this  ordinance,  they  expended 
money  or  did  anything  else  that  they  would 
not  have  done  under  Ordinance  No.  62  in  the 
exercise  of  their  franchise  of  20  years,  the 
right  to  which  is  not  here  questioned  or 
sought  to  be  disturbed.  Nowhere  is  it  claim- 
ed, much  less  shown,  that  to  permit  defend- 
ants in  error  to  set  up  the  invalidity  of  this 
ordinance  would,  In  effect,  operate  as  a 
fraud  upon  plaintiffs  In  error.  All  this  must 
be  shown,  and  more,  in  order  to  constitute 


an  estoppel,  and  the  burden  of  proof  Is  on 
defendants  In  error  to  establish  all  facts 
necessary  to  constitute  It.  16  Cyc.  811,  812, 
and  cases  cited.  To  constitute  an  estoppel, 
4  Am.  &  Eng.  Dec  In  Equity,  267,  268,  says : 
"First  There  must  have  been  a  misrepresenta- 
tion or  concealment  of  facts.  Second.  The 
misrepresentation  or  concealment  must  have 
been  with  knowledge  of  the  true  state  of 
facts,  unless  the  party  making  it  was  bound 
to  know  the  facts,  or  his  Ignorance  of  them 
was  due  to  gross  negligence.  Third.  The 
party  to  whom  it  was  made  must  have  been 
Ignorant  of  the  truth  of  the  matter  as  to 
which  representation  was  made.  It  must 
have  been  made  with  the  intention  that  the 
other  party  should  act  on  it;  but  the  place 
and  Intent  will  be  supplied  by  gross  and 
culpable  negligence  on  the  part  of  the  party 
sought  to  be  estopped,  if  the  effect  of  that 
negligence  is  to  work  a  fraud  on  the  party 
setting  up  the  estoppel.  •  *  *  Fifth.  The 
misrepresentation  or  concealment  must  be 
proved  to  have  been  the  Inducement  to  the 
actions  of  the  other  party.  Sixth.  The  party 
claiming  the  estoppel  must  have  been  mis- 
led to  his  injury." 

We  are  not  unmindful  of  the  contention  by 
defendants  In  error  that  the  city  Is  estopped 
to  deny  the  validity  of  Ordinance  No.  67, 
nor  of  the  long  line  of  cases  cited  in  support 
of  that  contention  which  we  have  examined. 
The  leading  case  relied  on,  as  we  take  it,  Is 
Illinois  Trust  &  Savings  Bank  v.  City  of 
Arkansas  City,  76  Fed.  271,  22  C.  C.  A.  171, 
34  L.  R.  A.  518.  In  that  case  on  December 
28,  1885,  the  city  undertook  to  pass  an  ordi- 
nance to  Induce  the  construction  of  water- 
works in  that  city  for  the  purpose  of  sup- 
plying its  Inhabitants  with  water  for  public 
and  domestic  purposes.  The  ordinance  was 
defeated  in  council,  but  declared  adopted; 
was  approved  by  the  mayor;  was  accepted 
by  the  Interstate  Gas  Company,  to  which  It 
granted  the  franchise  to  construct  and  ope- 
rate the  waterworks.  The  works  were  con- 
structed under  its  provision  at  vast  expense, 
$150,000  of  which  was  loaned  by  the  bond- 
holders and  secured  by  trust  deed  In  reliance 
upon  the  ordinance,  and  the  city  paid  the 
rentals  promised  to  be  paid  by  it  until  Octo- 
ber, 1891.  On  February  12,  1886.  the  gas 
company  submitted  Its  selection  of  water 
supply  for  the  works  to  the  mayor  and  city 
council  for  their  approval,  and  the  council 
by  vote  approved  the  selection.  At  the  same 
time  the  gas  company  presented  Its  written 
acceptance  of  the  ordinance  and  the  bond 
required  thereby,  and  these  were  received 
by  the  council  In  open  session.  On  Septem- 
ber 12,  1886,  the  gas  company  offered  to  ex- 
tend the  waterworks  by  adding  hydrants 
and  to  furnish  certain  public  places  free, 
and  the  offer  was  accepted  by  a  vote  of  the 
council.  The  waterworks  were  constructed 
by  the  gas  company,  and  in  September  of 
that  year  had  it  ready  for  operation  in  ac- 
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cordance'  with  the  provisions  of  the  ordi- 
nance. On  January  17,  1887,  a  committee  of 
the  city  council  reported  to  It,  and  recom- 
mended an  acceptance  of  the  same  which 
was  adopted  by  the  city  council.  The  court. 
In  effect,  held  that  on  this  state  of  facts, 
and  by  reason  of  said  acceptance,  a  binding 
contract  existed  between  the  city  and  the 
grantee  in  the  ordinance,  and  that  the  city 
was  estopped  from  setting  up  the  invalid- 
ity of  the  ordinance,  and  In  a  portion  of  its 
syllabus  says:  "The  representation  to  the 
city  council  of  a  city  in  open  session  by  a 
private  party,  who  Is  named  as  grantee  in  a 
defeated  ordinance  upon  Its  records,  of  a 
written  acceptance  of  the  terms  of  the  ordi- 
nance and  a  bond  to  construct  waterworks 
accordingly,  the  construction  of  the  works 
and  the  location  of  the  hydrants  by  such 
grantee  under  the  direction  of  the  city  coun- 
cil, the  actual  acceptance  and  use  of  the 
works  by  the  city  when  completed,  and  the 
passage  by  the  city  council  of  a  formal 
resolution  that  the  waterworks  erected  un- 
der the  ordinance  are  accepted  by  the  city, 
constitute  a  binding  contract  between  the 
city  and  the  grantee  in  the  ordinance  for  the 
construction  and  operation  of  the  water- 
works according  to  Its  terms.  No  one  may, 
to  the  damage  of  another,  deny  the  truth  of 
the  representations  by  which  he  has  pur- 
posely or  carelessly  Induced  that  other  to 
change  his  situation."  This  case  is  not  in 
point,  for  the  reason  that  the  question  as  to, 
whether  or  not  an  estoppel  should  be  plead- 
ed did  not  arise  and  was  not  passed  on  by 
the  court,  and  for  the  further  reason  that 
the  facts  clearly  constitute  an  estoppel  on 
the  part  of  the  city,  and  that  the  city  would, 
in  effect,  be  getting  the  use  of  a  valuable 
system  of  waterworks  for  nothing, if  allowed 
to  plead  the  Invalidity  of  the  ordinance, 
which  would  be  a  palpable  fraud.  Here  no 
such  result  would  follow  and  such  is  not 
claimed,  or  that  the  city  of  Sapulpa  would, 
by  showing  the  Invalidity  of  said  ordinance, 
receive  an  unconscionable  benefit  from  the 
grnptee  arising  therefrom. 

Defendants  in  error  being  thus  relegated 
to  their  rights  under  Ordinance  No.  62,  let 
us  see  what,  If  any,  right  under  it  they 
have  to  maintain  this  suit  The  master  found 
"that  on  May  23,  1904,  the  common  council 
of  the  Incorporated  town  of  Sapulpa,  Ind.  T., 
granted  to  the  plaintiff  Sapulpa  Oil  &  Gas 
Company  a  franchise  to  furnish  said  town 
with  light  and  heat  by  means  of  natural 
or  manufactured  gas,  which  ordinance  Is  No. 
62.  That  said  ordinance  provided  that: 
"Said  franchise  shall  be  a  contract  between 
the  Incorporated  town  of  Sapulpa  and  said 
Sapulpa  Oil  &  Gas  Company,  and  shall  be 
binding  upon  all  parties  with  equal  force 
and  effect,  provided  said  company  shall 
within  ten  days  after  the  passage  and  ap- 
proval of  this  ordinance  file  with  the  city 
recorder  of  the  incorporated  town  of  Sapulpa 
written  acceptance  of  the  terms  and  condi- 


tions of  this  ordinance  and  shall  commence 
work  within  the  incorporated  town  of  Sapul- 
pa within  thirty  days  after  the  passage,  ap- 
proval and  publication  of  said  ordinance  by 
the  Incorporated  town  of  Sapulpa,  the*  sink- 
ing of  a  well  and  prospecting  for  gas  in  or 
near  the  incorporated  town  of  Sapulpa  for 
the  purpose  of  obtaining  gas  to  comply  with 
the  terms  of  this  ordinance."  Said  ordinance 
further  provides :  "That  if  said  Sapulpa  Oil 
&  Gas  Company  shall  fail  to  obtain  in  suffi- 
cient quantities  gas  from  wells  at  or  near 
the  Incorporated  town  of  Sapulpa  on  or  be- 
fore April,  1905,  or  shall  within  such  time 
or  at  any  time  thereafter  fail  or  refuse  to 
furnish  gas  in  such  quantities  as  required 
for  use  by  said  incorporated  town  of  Sapulpa 
and  Its  inhabitants  and  consumers,  then,  in 
that  event  the  council  of  the  incorporated 
town  of  Sapulpa  reserves  the  right  and  priv- 
ilege to  grant  a  franchise  by  ordinance  to 
any  person,  firm  or  corporation,  to  lay  pipes 
In  the  streets  and  alleys  and  public  places, 
for  the  purpose  of  supplying  gas  to  the  In- 
corporated town  of  Sapulpa  and  Its  Inhabit- 
ants, as  Intended  and  specified  In  this  ordi- 
nance." This  was  unexcepted  to,  and  must 
stand.  He  further  found:  "I  am  therefore 
of  the  opinion  and  conclude  that  the  Sapulpa 
Oil  &  Gas  Company  did  not  comply  with  the 
terms  of  Ordinance  No.  62  to  be  performed 
by  it,  •  *  •  and  that  it  did  not  com- 
mence work  within  the  incorporated  town 
of  Sapulpa  within  thirty  days  after  the 
passage,  approval  and  publication  of  said 
ordinance  by  the  incorporated  town  of  Sa- 
pulpa, and  that  it  did  not  furnish  gas  to  the 
Incorporated  town  of  Sapulpa,  its  inhabit- 
ants and  consumers,  before  April,  1905." 
This  was  excepted  to,  and  the  exception  sus- 
tained by  the  court,  and  It  now  becomes  our 
duty  to  turn  to  the  testimony  and  see  wheth- 
er the  court  erred  In  so  doing,  and,  if  so, 
and  this  finding  of  fact  should  stand,  what 
effect,  if  any,  it  would  have  on  the  alleged 
exclusive  feature  of  said  franchise. 

Counsel  on  both  sides  properly  agree  that  an 
ordinance  such  as  Is  under  construction  is,  in 
effect,  a  contract,  and  should  be  governed  by 
the  same  rules  of  construction  as  any  other 
contract  between  individuals  or  private  cor- 
porations, except  that  it  should  be  construed 
strictly  against  the  grantee  and  liberally  in 
favor  of  the  people  or  the  grantor.  The  ex- 
clusive franchise  is  claimed  to  be  the  right 
under  Ordinance  No.  62,  8  1.  in  substance, 
to  erect,  maintain,  and  operate  a  gas  plant, 
and  to  lay  pipes  for  conducting  it  through 
the  streets  and  alleys  of  the  town  of  Sapulpa 
for  the  purpose  of  supplying  the  inhabitants 
thereof  for  a  period  of  10  years.  Said,  sec- 
tion reads:  "That  in  consideration  of  the 
benefits  that  will  accrue  to  the  incorporated 
town  of  Sapulpa,  Indian  Territory,  and  its 
inhabitants  from  the  erection,  maintenance 
and  operation  of  a  gas  plant  or  plants  In 
and  the  laying  of  pipes  for  conducting  such 
gas  through,  under  and  above  the  streets. 
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alleys  and  public  places  qf  the  Incorporated 
town  of  Sapulpa,  Indian  Territory,  and  in 
addition  thereto,  the  right  and  privilege  of 
entering  upon  any  streets,  alleys,  public 
grounds  or  bridges  In  said  incorporated  town 
of  Sapulpa,  and  additions  thereto  for  the 
purpose  of  laying  mains  and  pipes  and  ad- 
juncts thereto  for  the  conveyance  of  gas  only 
for  the  period  of  twenty  years,  said  priv- 
ilege to  be  exclusively  for  the  first  ten 
years  of  said  period,  except  as  to  any  addi- 
tions which  may  hereafter  be  added  to  the 
incorporated  town  of  Sapulpa,  Indian  Ter- 
ritory, and  additions  thereto  and  the  con- 
sumers thereof,  is  hereby  granted  to  the 
Sapulpa  Oil  &  Gas  Company,  a  corporation, 
Its  successors  and  assigns."  As  a  condition 
precedent  to  this  ordinance  operating  as  a 
contract  or  a  grant  of  an  exclusive  fran- 
chise for  10  years,  It  was  specifically  pro- 
vided in  said  ordinance,  as  stated  by  the 
master,  supra,  that  "it  shall  be  a  contract 
between  the  Incorporated  town  of  Sapulpa  and 
said  Sapulpa  Oil  &  Gas  Company,  and  shall 
be  binding  upon  all  parties  with  equal  force 
and  effect,  provided  said  company  •  •  • 
shall  commence  work  within  the  incorpora- 
ted town  of  Sapulpa  within  thirty  days  after 
the  passage,  approval,  and  publication  of 
said  ordinance  by  the  incorporated  town  of 
Sapulpa,  the  sinking  of  a  well  and  prospect- 
ing for  gas  in  or  near  the  Incorporated  town 
of  Sapulpa  for  the  purpose  of  obtaining  gas 
to  comply  with  the  terms  of  this  ordinance. 
•  •  *"  As  a  further  condition  precedent 
to  the  contract  operating  as  an  exclusive 
franchise,  said  ordinance,  as  found  by  the 
master,  supra,  provides :  "That  if  said  Sapul- 
pa Oil  &  Gas  Company  shall  fail  to  obtain  in 
sufficient  quantities  gas  from  wells  at  or  near 
the  Incorporated  town  of  Sapulpa  on  or  be- 
fore April,  1905,  or  shall  within  such  time 
or  at  any  time  thereafter  fall  or  refuse  to 
furnish  gas  In  such  quantities  as  required 
for  use  by  said  incorporated  town  of  Sa- 
pulpa and  its  Inhabitants  and  consumers, 
then,  in  that  event  the  council  of  the  incor- 
porated town  of  Sapulpa  reserves  the  right 
and  privileges  to  grant  a  franchise  by  ordi- 
nance to  any  person,  firm  or  corporation, 
to  lay  pipes  In  the  streets  and  alleys  and  pub- 
lic places  for  the  purpose  of  supplying  gas 
to  the  Incorporated  town  of  Sapulpa  and  its 
Inhabitants,  as  intended  and  specified  in  this 
ordinance."  Thus  it  will  be  seen  that  the 
right  to  an  exclusive  franchise  for  10  years 
rested  upon  the  condition  that  tbe  Sapulpa 
OH  &  Gas  Company  find  gas  in  quantities 
sufficient  to  meet  said  requirements  at  or 
near  said  town  within  three  miles  thereof 
before  April,  1905.  It  Is  therefore  vital  to 
the  sustaining  of  this  exclusive  feature  that 
the  conditions  precedent  shall  have  been 
complied  with.  The  master  in  effect  found, 
as  stated,  that  they  bad  not  been.  The 
court,  sustaining  the  exceptions  to  this  part 
of  the  master's  report,  found  that  they  had 
been,  which  it  assigned  as  error,  and  It  is 


now  for  us  to  determine  whether  the  court 
erred  La  so  finding.  If  so,  the  master's  find- 
ing of  fact  on  tbls  point  must  stand. 

This  finding  of  fact  by  the  master  was  not 
merely  advisory  to  the  court,  but  had  the 
force  and  effect  of  a  special  verdict  of  a 
jury,  and,  if  there  is  any  evidence  reasonably 
tending  to  support  It,  the  court  erred  In  sus- 
tain Lag  plaintiffs'  exception  thereto,  other- 
wise not  Hope  v.  Bourland  (Okl.)  98  Pac 
— ,  recently  decided,  but  not  yet  officially  re- 
ported, and  cases  cited.  On  tbls  point  the 
testimony  discloses  no  room  for  reasonable 
doubt  In  fact  the  Sapulpa  Oil  &  Gas  Com- 
pany has  confessed  as  much  in  this  record. 
On  June  10,  1905,  said  company  made  a  con- 
tract assigning  all  Its  rights,  title,  and  inter- 
est In  and  to  this  franchise  to  the  Central 
Light  &  Fuel  Company  for  and  In  considera- 
tion of  tbe  sum  of  $1,000  wherein  it  recites : 
"And,  whereas,  Sapulpa  Oil  &  Gas  Company 
is  financially  unable  to  develop  Its  said  oil 
and  gas  leases,  and  is  unable  to  comply  with 
the  terms,  conditions,  and  provisions  of  said 
ordinance,  and  the  franchise  thereby  granted, 
owing  to  financial  difficulties,  and  is  heavily 
indebted  in  large  sums  of  money  which  it  is 
unable  to  pay  off  and  discharge :  Now,  there- 
fore, in  consideration  of  the  payments  herein- 
after agreed  to  be  made  by  the  Central  Light 
&  Fuel  Company  to  the  Sapulpa  Oil  &  Gas 
Company  hereby  sells,  assigns,  transfers, 
and  sets  over  unto  the  party  of  the  second 
part  its  successors  and  assigns,  all  and  sin- 
gular, it  rights,  title,  and  Interest  in  and  to 
the  franchise  by  said  ordinance  above  de- 
scribed, granted,  and  evidenced.  •  •  •" 
This  would  seem  to  be  sufficient  to  establish 
this  point  but  the  evidence  of  Harry  H.  Mc- 
Fann,  a  witness  for  defendants  in  error, 
shows  that  he  was  in  the  employ  of  the  Sa- 
pulpa Oil  &  Gas  Company  between  April, 
1904,  and  April,  1905,  and  assisted  in  pro- 
curing this  franchise;  that  it  was  not  before 
the  27th  of  June,  1905,  some  20  days  after 
the  Central  Light  &  Fuel  Company  took  the 
assignment  of  this  franchise  that  they  com- 
menced supplying  gas  to  the  citizens  of  Sa- 
pulpa thereunder. 

H.  M.  Watchorn  testifies  that  be  kept  the 
books  of  the  Central  Light  &  Fuel  Company 
during  the  last  part  of  the  year  1905,  having 
entered  their  employ  in  August  or  Septem- 
ber of  that  year ;  that  the  said  company  was 
absolutely  unable  to  meet  the  demand  for 
gas  as  required  in  said  franchise  until  it  had 
put  an  extension  and  had  connected  up  with 
the  Hecla  Wells  near  Red  Fork,  which  was 
made  on  April  18,  1906.  This  testimony 
stands  undisputed,  and  shows  conclusively 
to  our  minds  that  the  Sapulpa  Oil  &  Gas 
Company  wholly  failed  to  obtain  gas  In  suf- 
ficient quantities  or  any  quantity  for  use  by 
the  incorporated  town  of  Sapulpa  and  its  in- 
habitants and  consumers  from  any  source 
prior  to  April,  1905,  and  that  Central  Light 
&  Fuel  Company  was  never  able  to  meet  tbe 
demand  until  connected  with  the  Hecla  Wells 
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as  aforesaid.  It  therefore  follows  that  the 
court  erred  in  sustaining  this  exception  to 
the  master's  report,  and  that  the  report 
should  stand,  except  as  to  the  finding  that 
the  Sapulpa  Oil  &  Oas  Company  did  not 
commence  work  within  the  Incorporated  town 
of  Sapulpa  within  30  days  after  the  passage, 
approval,  and  publication  of  said  ordinance 
by  the  Incorporated  town  of  Sapulpa,  which 
there  is  no  proof  to  support  Taking  the  re- 
port, then,  in  its  entirety  as  made  by  the 
master  with  the  exceptions  thereto,  overrul- 
ed as  stated,  there  only  remains  for  us  to 
make  the  proper  deductions  of  law  from  the 
facts  thus  found. 

We  are  clearly  of  the  opinion  that  as  Sa- 
pulpa Oil  &  Oas  Company  did  not  comply 
with  the  terms  of  Ordinance  No.  62,  §  6,  in 
that  It  did  not  furnish  gas  to  the  Incorporat- 
ed town  of  Sapulpa,  Its  inhabitants  and  con- 
sumers before  April,  1905,  from  any  source 
or  in  any  quantities,  the  exclusive  features 
of  said  ordinance  were  destroyed,  and  for 
that  reason  the  trial  court  erred  hi  enjoining 
the  town  council  from  granting  a  like  fran- 
chise to  John  Smith.  This  is  in  keeping  with 
the  express  terms  of  the  ordinance,  which 
provides:  "Sec  6.  •  *  •  If  said  com- 
pany. Its  successors,  or  assigns  shall  fail  to 
obtain  in  sufficient  quantities  gas  from  wells 
at  or  near  the  incorporated  town  of  Sapulpa 
on  or  before  April,  1905,  •  •  •  In  quan- 
tities as  required  for  use  in  said  incorporated 
town  of  Sapulpa  and  its  Inhabitants  and  con- 
sumers, then  in  that  event  the  council  of 
the  incorporated  town  of  Sapulpa  reserves 
the  right  and  privilege  to  grant  a  franchise 
by  ordinance  to  any  person,  firm  or  corpora- 
tion" for  this  same  purpose.  The  contract 
granted  to  Sapulpa  OH  &  Oas  Company  by 
Ordinance  Mo.  02  was,  with  the  exclusive 
features  eliminated,  a  contract  granting  a 
franchise  for  20  years,  but,  not  being  exclu- 
sive, there  is  no  reason  why  the  Incorporated 
town  of  Sapulpa  should  be  denied  the  right 
thus  clearly  reserved  to  grant  a  like  fran- 
chise to  another,  and  thus  secure  to  its 
inhabitants  the  same  commodity  from  an- 
other source,  as  such  a  contract  would  not 
impair  the  obligation  of  the  contract  fran- 
chise already  granted  to  defendants  In  er- 
ror. In  Little  Falls  Water,  etc.,  Co.  v.  City 
of  Little  Falls  (C.  C.)  102  Fed.  003,  the  court 
said :  "Such  grant  of  franchise,  after  per- 
formance by  grantee,  is  a  contract  protected 
by  the  Constitution  of  the  United  States 
against  state  legislation  to  impair  It  •  •  • 
State  legislation  includes,  of  course,  leglsla-^ 
tion  by  municipal  bodies  created  by  the  state 
with  powers  of  legislation  for  local  purposes. 
•  *  *  As  to  the  showing  to  the  effect 
that  the  city  of  Little  Falls  is  taking  steps 
to  erect  a  plant  for  the  supplying  of  water 
and  electric  lights,  it  appears  that  the  com- 
plainants' franchises  are  not  exclusive,  and 
that  there  was  not,  as  in  the  case  of  Walla 
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Walla  v.  Walla  Walla  Water  Co.,  172  D.  8.  L 
19  Sup.  Ct  77,  43  L.  Ed.  341,  any  contract  on 
the  part  of  the  city  that  it  would  not  during 
the  term  for  which  the  franchises  were  grant- 
ed, erect  maintain,  or  become  interested  in 
like  works.  •  •  •  There  seems  to  be  no 
sufficient  reason  for  enjoining  the  city  from 
constructing  and  operating  a  water  plant  and 
electric  light  plant  contracted  to  receive 
from,  and  pay  to,  the  complainant  as  such 
construction  of  a  new  plant  would  not  release 
or  affect  its  contracts  with  complainant" 
It  is  well  established  that  a  city  granting  a 
franchise  as  herein  may  grant  a  similar 
franchise  to  some  other  person,  firm,  or  cor- 
poration unless  the  former  franchise  was 
made  exclusive  in  express  and  unequivocal 
terms.  Chas.  A.  Long  v.  City  of  Duluth  et 
al.,  49  Minn.  280,  51  N.  W.  913,  32  Am.  St 
Rep.  547;  Appeal  of  Howard  et  al.,  162  Pa. 
874,  29  Atl.  641 ;  Bienville  Water  Supply  Co. 
v.  City  of  Mobile  et  al.  (C.  C.)  95  Fed.  539; 
Thomson-Houston  Electric  Co.  v.  City  of 
Newton  et  al.  (C.  C.)  42  Fed.  723;  Long  Is- 
land Water  Supply  Co.  v.  City  of  Brooklyn, 
166  U.  S.  685,  17  Sup.  Ct  718,  41  L.  Ed.  1165, 
and  cases  cited. 

We  are  therefore  of  the  opinion  that  the 
court  erred  in  granting  the  restraining  order 
complained  of,  and  In  making  the  same  per- 
petual, and  that  the  same  should  be  dissolv- 
ed and  the  judgment  of  the  trial  court  revers- 
ed, and  this  cause  dismissed  and  it  is  so  or- 
dered.  All  the  Justices  concur. 


In  re  MENEFEE,  State  Treasurer,  et  al. 
(Supreme  Court  of  Oklahoma.   Oct.  24,  1908.) 

1.  States  (|  115*)— Issue  or  Bonos— Debts 
or  Tehbitoby. 

Section  23,  art  10  (Bunn's  Ed.  I  289), 
of  the  Constitution,  construed  to  mean  in  ad- 
dition to  the  debts  and  liabilities  of  the  ter- 
ritory of  Oklahoma,  or  such  debts  and  liabil- 
ities as  are  expressly  assumed  by  the  terms  of 
the  Constitution  to  meet  casual  deficits  or 
failures  in  revenues,  or  expenses  not  provided 
for,  that  debts  may  be  contracted  by  the  state; 
but  such  debts,  direct  and  contingent,  singly  or 
in  the  aggregate,  shall  not  at  any  time  exceed 
four  hundred  thousand  dollars,  it  being  also 
mandatory  that  the  moneys  arising  from  the 
sale  of  the  refunding  bonds  shall  be  applied  to 
repay  such  debts  or  liabilities,  and  to  no  other 
purpose  whatever. 

[Ed.  Note.— For  other  cases,  see  States.  Dec 
Dig.  |  115 .•] 

2.  States  (8 117*)— Refunding  Bonds— Sanc- 
tion bt  People. 

Bonds  which  are  issued  to  fund  a  valid 
indebtedness  neither  create  any  debt  nor  in- 
crease the  debt  of  the  state,  but  merely  change 
the  form  of  an  existing  indebtedness,  and  the 
act  of  the  Legislature  providing  for  the  issu- 
ance of  Buch  bonds  may  take  effect  without  hav- 
ing beeu  submitted  at  a  general  election  to  the 
people  for  their  sanction. 

TEd.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  8  HO;   Dec.  Dig.  8  117.*] 
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3.  Statutes  (§  251*)— Declaration  or  Emer- 
gency— Conclusiveness. 

The  declaring  of  an  emergency  by  the  Leg- 
islature by  expressing  in  the  act  that  such  meas- 
ure is  immediately  necessary  for  the  preserva- 
tion of  the  public  peace,  health,  ana  safety, 
•when  the  same  is  not  of  the  class  specifically 
excepted  from  its  application,  is  conclusive  on 
the  courts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  882;  Dec  DigVl  261.*] 

-4.  States  (f  165*)— Bonds— Certificates  or 
Auditor  and  Attorney  General. 

The  certificates  of  the  Auditor  and  the  At- 
torney General  of  the  state,  as  provided  for  In 
section  29,  art  10  (Bunn's  Ed.  g  295),  of  the 
Constitution,  need  not  be  jointly  executed,  but 
are  equally  valid  when  separately  signed  by 
euch  officers. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  |  155.*] 

O.  Statutes  ($  119*)— Title  or  Act. 

An  act  entitled  "An  act  providing  for 
funding  the  outstanding  warrants  and  other  in- 
debtedness of  the  state  of  Oklahoma,  and  the 
issuing  of  bonds  therefor*  providing  for  the 
payment  of  the  same,  and  making  an  appro- 
priation, and  declaring  an  emergency,"  is  not 
invalid  as  being  in  conflict  with  section  57,  art 
5  (Bunn's  Ed.  |  130),  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  167;  Dec.  Dig.  |  119.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Logan  County; 
A.  H.  Huston,  Judge. 

In  the  matter  of  J.  A.  Menefee,  State 
Treasurer,  and  others.  Submission  to  agreed 
case.  From  the  judgment,  the  State  Treas- 
urer brings  error.  Affirmed. 

On  the  20th  day  of  August  A.  D.  1908, 
J.  A.  Menefee,  State  Treasurer,  and  the  com- 
missioners of  the  land  office  for  the  state  of 
Oklahoma,  submitted  for  decision  of  the  dis- 
trict court  of  Logan  county  the  following 
agreed  statement  of  facts: 

That  on  the  1st  day  of  April,  A.  D.  1908, 
the  state  of  Oklahoma  issued  its  certain 
state  funding  bond,  being  in  words  and  fig- 
ures as  follows: 

"United  States  of  America,  State  of  Okla- 
homa.  State  Funding  Bond.   Series  J. 

"For  value  received  the  state  of  Oklahoma 
acknowledges  itself  to  owe,  and  promises  to 
pay  to  bearer,  the  sum  of  five  hundred  ($500.- 
00)  dollars,  at  the  office  of  the  State  Treas- 
urer, or  at  the  fiscal  agency  of  said  state  in 
New  York  City,  on  the  first  day  of  August. 
1927,  together  with  interest  therein  until 
paid  at  the  rate  of  four  per  cent  per  annum, 
payable  semi-annually,  on  the  first  days  of 
February  and  August  of  each  year,  as  evi- 
denced by  coupons  hereto  attached. 

"This  bond  is  one  of  a  series  of  like  date, 
tenor  and  amount  Issued  for  the  purpose  of 
obtaining  money  for  the  outstanding  Indebt- 
edness of  said  state  under  authority  of  an 
act  of  Legislature,  entitled  'An  act  providing 
for  funding  the  outstanding  warrants  and 
other  indebtedness  of  the  state  of  Oklahoma, 
and  the  issuing  of  bonds  therefor,  providing 
for  the  payment  of  the  same,  and  making  an 


appropriation  therefor,  and  declaring  an 
emergency,'  effective  March  6,  1908. 

"It  Is  hereby  certified  and  recited  that  all 
acts,  conditions  and  things  precedent  to  and 
In  the  issuing  of  said  bonds  have  been  prop- 
erly done  and  performed  as  required  by  law. 

"In  witness  whereof,  the  Governor,  State 
Treasurer,  and  Secretary  of  State  have  exe- 
cuted and  signed  this  bond  under  the  great 
seal  of  said  state  and  duly  Issued  the  same 
this  first  day  of  April,  1908." 

Said  bond  was  duly  executed  by  the  Gov- 
ernor, State  Treasurer,  and  Secretary  of 
State,  and  certified  to  by  the  State  Auditor 
and  the  Attorney  General.  The  certificate 
of  the  Attorney  General  is  as  follows:  "I, 
the  undersigned  Attorney  General  of  the 
state  of  Oklahoma,  hereby  certify  that  the 
within  bond  has  been  regularly  issued  and 
registered  pursuant  to  the  law  and  within 
the  debt  limit  and  in  accordance  with  the  act 
entitled,  'An  act  providing  for  funding  the 
outstanding  warrants  and  other  Indebtedness 
of  the  state  of  Oklahoma,  and  the  issuing  of 
bonds  therefor,  providing  for  the  payment 
of  the  same  and  making  an  appropriation, 
and  declaring  an  emergency,'  approved  March 
6,  1908  (Laws  1907-08,  p.  155,  c.  7),  and  with 
the  constitutional  laws  of  the  state  of  Okla- 
homa." The  certificate  of  the  Auditor  as 
amended  is  substantially  the  same  as  that 
of  the  Attorney  General.  Interest-bearlng 
coupons  were  attached  to  said  bond,  duly 
signed  by  the  State  Treasurer.  Under  the 
terms  of  said  bond  and  coupons  the  same  are 
to  be  paid  at  the  office  of  the  State  Treasurer 
or  at  the  fiscal  agency  of  said  state  in  New 
York  City  on  the  1st  of  August,  1927,  to- 
gether with  interest,  etc.,  at  the  rate  of  4 
per  cent,  per  annum,  payable  semiannually, 
on  the  1st  days  of  February  and  August  of 
each  year;  said  bond  being  one  of  a  series  of 
bonds  issued  on  said  date,  maturing  at  the 
eleventh  year  after  said  1st  day  of  April, 
1908,  and  then  for  each  year  thereafter  for 
10  years.  It  is  claimed  by  the  said  commis- 
sioners of  the  school  land  office  that  the 
semiannual  Interest  on  said  bond  and  said 
bonds  is  now  due,  but  said  Treasurer  refuses 
and  fails  to  pay  same  for  the  following  rea- 
sons: That  said  bonds  were  issued  under 
and  in  pursuance  of  House  Bill  175  (Laws 
1907-08,  p.  155,  c.  7),  approved  March  6,  1908; 
that  there  is  a  controversy  between  the  said 
parties  as  to  whether  the  state  of  Oklahoma 
had  authority  to  Issue  said  bonds  and  there- 
by fund  the  Indebtedness  named  in  said  law; 
that  section  4  of  article  1  of  the  Constitution 
provides  that  the  debts  and  liabilities  of  the 
territory  of  Oklahoma  were  assumed  and 
shall  be  paid  by  the  state  of  Oklahoma,  but 
that  said  article  did  not  make  provision  for 
the  Issuance  of  bonds  for  that  purpose;  that 
there  Is  no  showing  on  said  bond  as  to  wheth- 
er or  not  any  referendum  petition  was  filed 
asking  for  said  House  BUI  175  to  be  submit- 
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ted  to  a  Tote  of  the  people;  that  said  act 
(House  Bill  175)  Included  the  funding  of 
territorial  and  state  obligations  of  the  state 
and  territory  of  Oklahoma,  and  there  is  a 
controversy  as  to  whether  or  not  the  act  is 
valid  under  section  57  of  article  5  of  said 
Constitution,  providing  that  every  act  shall 
have  but  one  subject,  which  shall  be  clearly 
expressed  in  the  title.  In  so  far  as  territori- 
al debts  of  the  territory  of  Oklahoma  are 
mentioned  as  the  subject  of  section  4,  art  1, 
while  state  debts  are  provided  for  in  sections 
23,  24,  and  25,  art  10,  of  the  Constitution, 
and  in  case  the  Constitution  of  said  state 
provides  that  territorial  debts  be  the  subject 
of  one  provision,  and  state  debts  the  subject 
of  another  provision,  there  is  a  controversy 
as  to  whether  the  act  is  void  in  embracing 
more  than  one  subject  under  section  57,  art 
5,  thereof. 

Further,  there  is  a  controversy  between 
the  parties  as  to  whether  there  is  any  author- 
ity in  the  Constitution  for  issuing  bonds  to 
fund  state  debts,  for  the  reason  that  the 
only  provisions  of  the  Constitution  as  to 
state  debts  are  sections  23,  24,  and  25  of 
article  10  thereof;  that  by  the  provisions 
of  section  23  bonds  may  be  issued  to  meet 
cash  deficits  or  failures  In  revenue;  that  sec- 
tion 24  of  article  10  of  the  Constitution  per- 
mits the  contracting  of  debts  for  the  sup- 
pression of  insurrection;  that  section  25  of 
article  10  requires  every  other  debt  to  be 
incurred  by  law  passed  in  a  certain  man- 
ner provided  therein;  and  that  the  said  law 
mentioned  should  not  take  effect  until  It  is 
voted  upon  at  a  general  election,  and  there 
Is  a  controversy  between  the  parties  aB  to 
whether  the  act  in  question  (House  Bill  175) 
Is  required  to  be  voted  on  at  a  general  elec- 
tion before  the  same  becomes  effective.  Fur- 
ther, that  the  said  bond  is  dated  the  1st  day 
of  April,  1908;  that  said  act  (House  Bill 
175)  was'  passed  on  the  6th  day  of  March,  and 
ther<*  is  a  controversy  between  the  parties  as 
to  whether  there  was  an  emergency  that 
Justlfiei  the  provision  putting  said  law  in 
effect  upon  its  passage  and  approval,  in  ac- 
cordance with  section  58  of  article  5  of  the 
Constitution  of  the  state.  Further,  that 
there  is  a  controversy  as  to  whether  the  cer- 
tificates attached  to  the  bond  and  indorsed 
thereon  comply  with  section  29,  art.  10,  of 
the  Constitution,  because  it  is  contended  that 
said  section  requires  a  Joint  certificate  sign- 
ed by  the  Attorney  General  and  Auditor  to 
the  effect  that  the  bond  is  Issued  in  pursu- 
ance of  law  and  within  the  debt  limit,  where- 
as it  is  contended  that  the  Auditor's  certifi- 
cate does  not  cover  this  matter,  and  that  it 
does  not  comply  with  the  law  because  it  Is 
not  a  Joint  certificate  signed  by  both  the  At- 
torney General  and  Auditor,  as  shown  by 
the  exhibit  hereto.  Further,  that  there  is  a 
controversy  as  to  whether  section  2  of  the 
funding  act,  being  House  Bill  175,  approved 
March  6,  1908,  makes  it  possible  to  deter- 
mine when  the  bonds  shall  become  due. 


Whereupon  all  the  parties  prayed  a  decision 
of  the  court  upon  all  of  said  bonds,  not 
omitting  any  of  them,  all  the  parties  desir- 
ing to  do  whatever  is  required  of  them  by 
law,  but  being  in  doubt  as  to  what  then- 
legal  duties  and  obligations  are  thereunder. 
Accompanying  the  agreed  case  was  the  affi- 
davit of  C.  N.  Haskell,  J.  A.  Menefee,  and 
Chas.  West  wherein  they  each  deposed  that 
there  was  an  actual  controversy,  which  de- 
pended upon  the  facts  admitted  in  the  ac- 
companying statement;  that  the  controversy 
was  real,  and  that  the  proceedings  were  in- 
stituted in  good  faith  to  determine  the  rights 
of  the  parties;  that  such  bonds  were  then 
held  by  the  commissioners  of  the  land  office 
of  the  state  in  pledge  for  an  advance  to  the 
state  of  the  face  value  thereof,  and  that  said 
J.  A.  Menefee  as  the  State  Treasurer  is  at- 
tempting to  negotiate  the  sale  of  said  bonds 
to  redeem  said  pledge,  and  that  objection  has 
been  made  to  said  bonds,  etc. 

On  the  25th  day  of  August  A.  D.  1908,  the 
court  rendered  Judgment  on  said  submitted 
questions,  holding: 

(1)  That  while  section  4  of  article  1  of 
the  Constitution  provides  that  the  debts  and 
liabilities  of  the  territory  of  Oklahoma  are 
assumed  by  the  state,  yet  it  does  not  make 
any  provision  for  the  issuance  of  bonds  for 
that  purpose,  in  that  the  Constitution  did 
not  prohibit  the  issuance  of  the  same,  and 
that  the  authority  of  the  Legislature  as  ex- 
pressed In  the  act  of  March  6,  1908,  was 
sufficient  It  was  further  held,  that  there  be- 
ing no  constitutional  inhibition  against  said 
act,  the  act  of  the  Legislature  was  sufficient 
authority  for  the  issuance  of  said  bonds. 
And,  further,  that  If  it  were  necessary  for 
the  Constitution  to  authorize  the  issuance 
of  the  bonds,  it  would  be  fairly  said  that 
its  provisions  assuming  by  the  state  the  ter- 
ritorial indebtedness  and  requiring  the  state 
to  pay  the  same  would  authorize  the  doing 
of  all  those  things  necessarily  Incident  to  the 
ultimate  thing  required. 

(2)  As  to  the  objection  that  there  was  no 
showing  whether  or  not  any  referendum  pe- 
tition was  filed  asking  for  the  act  (House  Bill 
175)  to  be  submitted  to  a  vote  of  the  people, 
the  court  held  that  all  the  facts  necessary  to 
the  determination  of  such  questions  have 
been  submitted  in  the  agreed  statement,  and, 
in  the  absence  of  any  statement  that  such 
a  petition  had  been  filed,  the  court  would  pre- 
sume that  no  request  or  petition  for  a  refer- 
endum had  ever  been  filed. 

(3)  As  to  the  question  as  to  whether  or  not 
the  act  was  Invalid  under  section  57  of  arti- 
cle 5  of  the  Constitution,  requiring  every  act 
to  have  but  one -subject  which  should  be 
clearly  expressed  in  the  title,  it  was  held  that 
the  territorial  indebtedness  Is  now  the  state 
indebtedness,  the  same  as  those  obligations 
Incurred  by  the  state  since  statehood,  and 
that  consequently  the  act  has  but  one  subject 
namely,  the  funding  and  paying  of  the  state 
indebtedness. 
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(4)  Ab  to  the  objection  that  the  bonds  are 
the  creation  of  a  state  Indebtedness,  contrary 
to  the  provisions  of  sections  23,  24,  and  25 
of  article  10  of  the  Constitution,  It  was  held 
that  the  bonds  did  not  create  the  Indebted- 
ness ;  that  the  same  existed  before  the  Issu- 
ance of  the  bonds,  the  major  part  of  which 
was  made  a  state  Indebtedness  by  the  Con- 
stitution itself;  that  the  Indebtedness  in- 
curred by  the  state  since  statehood,  and 
which  is  sought  to  be  funded  by  the  issuance 
of  said  bonds,  is  less  than  $400,000.  and  Is 
for  the  payment  of  salaries  of  state  officers, 
and  mileage  and  per  diem  of  members  of  the 
Legislature,  and  Is  not  such  a  character  of 
Indebtedness  as  Is  required  to  be  submitted 
to  the  people  under  said  section  28. 

(5)  Tbe  next  objection  Is  that  the  bonds 
were  issued  before  the  act  should  go  Into  ef- 
fect ;  that  is,  the  act  was  passed  on  the  6th 
day  of  March,  and  the  bonds  were  issued  on 
the  1st  day  of  April,  and  under  the  refer- 
endum clause  In  the  Constitution  the  act  did 
not  go  Into  effect  until  90  days  after  the 
adjournment  of  the  Legislature.  The  act, 
however,  contains  an  emergency  clause,  and 
tbe  court  was  Inclined  to  the  opinion  that  the 
Legislature  is  the  sole  Judge  as  to  whether 
or  not  an  emergency  exists,  but  held  that  It 
was  not  necessary  to  determine  that  ques- 
tion, 90  days  having  expired  after  the  ad- 
journment of  the  Legislature  and  the  law 
was  then  in  effect 

(6)  As  to  the  objection  that  the  certificate 
did  not  comply  with  section  29  of  article  10 
of  the  Constitution,  which  provided  that  "no 
bond  of  this  state  shall  be  valid  unless  the 
same  shall  have  Indorsed  thereon  a  certificate 
signed  by  the  Auditor  and  Attorney  General 
of  the  State,  showing  that  the  bond  Is  Issued 
pursuant  to  law,  and  Is  within  the  debt  lim- 
it," the  court  held  that  the  Auditor's  certifi- 
cate did  not  comply  with  this  requirement  of 
the  Constitution,  and  was  therefore  compel- 
led to  hold  In  the  language  of  the  Constitu- 
tion Itself  the  bonds  to  be  invalid ;  but  held 
that  the  certificate  need  not  necessarily  be  a 
Joint  one,  that  it  might  be  a  Joint  one  or  sep- 
arate, but  permitted  the  certificate  to  be 
amended. 

(7)  As  to  the  objection  that  It  Is  Impossible 
to  determine  when  tbe  bonds  shall  become 
due,  the  court  held  that  section  2  of  the  act 
providing  that  they  shall  be  Issued  in  series 
running  from  10  to  20  years,  and  the  amount 
of  the  entire  Issue  shall  be  divided  into  ten 
equal  payments,  the  first  payment  to  become 
due  on  the  eleventh  year  after  date,  etc.,  it 
was  plain  that  one-tenth  of  tbe  bonds  are 
due  on  the  eleventh  year,  another  tenth  the 
twelfth  year,  and  so  on  until  the  twentieth 
year,  and  that  it  further  appeared  that  in 
issuing  the  bonds  the  series  have  been  let- 
tered and  a  place  left  to  number  each  bond, 
so  that  the  bonds  show  for  themselves  how 
they  have  been  divided  in  compliance  with 
the  act,  and  when  each  becomes  due.  After 
the  amendment  of  the  certificate  by  the  Au- 


ditor, the  lower  court  held  the  bonds  valid, 
and  rendered  judgment  accordingly.  From 
this  judgment  an  appeal  has  been  prosecuted 
to  this  court  by  the  State  Treasurer  on  peti- 
tion in  error. 

Chas.  West,  Atty.  Gen.,  W.  O.  Reeves,  Asat 
Arty.  Gen.,  and  E.  G.  Splllman,  Asst  Atty. 
Gen.,  for  plaintiff  In  error. 

WILLIAMS,  O.  J.  (after  stating  the  facts 
as  above).  The  question  to  be  determined  on 
this  record  is  whether  or  not  the  bonds  Issued 
pursuant  to  an  act  of  the  Legislature  of 
March  6,  1908  (Laws  1907-08,  p.  155,  c.  7), 
are  valid,  said  bonds  having  been  Issued  to 
refund  an  Indebtedness  of  the  territory  of 
Oklahoma,  which  was  assumed  by  the  state 
by  section  4  of  article  1  (Bunn's  Ed.  5  6)  of 
the  Constitution,  and  to  meet  expenses  not 
provided  for  In  a  sum  less  than  $400,000. 

1.  It  appears  to  be  conceded  that,  as  to 
debts  for  expenses  not  provided  for  In  a  sum 
not  exceeding  $400,000  by  virtue  of  section 
28  of  article  10  (Bunn's  Ed.  §  289)  of  the 
Constitution,  power  was  lodged  with  the 
Legislature  to  provide  for  the  Issuance  of 
bonds  to  cover  the  same  without  such  act 
being  submitted  to  the  people  for  their  sanc- 
tion, and  receiving  a  majority  of  all  votes 
cast  for  and  against  it  at  such  election 
(section  25,  art  10,  Bunn's  Ed.  |  291);  the 
decisive  question  being  as  to  whether  or 
not  the  Legislature  had  the  authority  to 
provide  for  refunding  bonds  to  liquidate  the 
assumed  territorial  indebtedness.  The  en- 
abling act  required  that  the  debts  and  lia- 
bilities of  the  territory  of  Oklahoma  should 
be  assumed  and  paid  by  the  state.  Act  June 
16,  1906,  c.  8835,  |  8,  34  Stat  267;  Bunn's 
Okl.  Const  |  509.  Pursuant  to  said  require- 
ment it  is  provided  In  section  4,  art  1 
(Bunn's  Ed.  f  6),  of  the  Constitution,  that  the 
debts  and  liabilities  of  the  territory  of  Okla- 
homa are  hereby  assumed  and  shall  be  paid 
by  the  state.  Tbe  state,  or  rather  the  people 
of  tbe  state  of  Oklahoma,  when  they  ratified 
the  Constitution,  entered  Into  a  solemn  con- 
tract to  pay  said  indebtedness,  which  is  ex- 
pressed in  -said  section.  Section  23,  art  10 
(Bunn's  Ed.  §  289),  of  the  Constitution,  ex- 
pressly provides  that  the  state  may,  to  meet 
casual  deficits  or  failures  in  revenues  or  for 
expenses  not  provided  for,  contract  debts,  but 
such  debts,  direct  or  contingent  singly  or  In 
the  aggregate,  shall  not  at  any  time  exceed 
$400,000,  and  the  moneys  arising  from  tbe 
loans  creating  such  debts  shall  be  applied  to 
tbe  purpose  for  which  they  were  obtained  or 
to  repay  the  debts  so  contracted,  and  to  no 
other  purpose  whatever.  The  state  having 
already  contracted  to  pay  the  debts  or  lia- 
bilities of  the  territory  of  Oklahoma,  said 
section  23  could  mean  nothing  other  than 
that  the  state,  in  addition  to  the  debts  and 
liabilities  of  the  territory  of  Oklahoma,  to 
meet  casual  deficits  or  failures  In  revenue  or 
for  expenses  not  provided  for,  may  contract 
debts,  but  that  such  debts,  direct  and  con- 
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tingent,  singly  and  in  the  aggregate,  In  addi- 
tion to  said  territorial  indebtedness,  and  such 
other  indebtedness  as  was  assumed  by  the 
Constitution,  when  not  to  repel  invasion,  sup- 
press insurrection,  or  to  defend  the  state  in 
war  (section  24,  art  10,  Bunn's  Ed.  |  290), 
shall  not  at  any  time  exceed  $400,000,  and  it 
is  mandatory  that  the  moneys  arising  from 
such  loans  creating  such  debts  shall  be  ap- 
plied to  the  purpose  for  which  they  were  ob- 
tained, or  to  repay  the  debts  so  contracted, 
and  to  no  other  purpose  whatever.  Section 
25,  art.  10  (Bunn's  Ed.  §  291). 

The  question  further  arises  as  to  whether 
or  not  the  Issuing  of  refunding  bonds  creates 
a  debt.  If  so,  the  act  of  the  Legislature  of 
March  6,  1908  (Laws  1907-08,  p.  155,  c.  7), 
providing  for  the  Issuance  of  the  refunding 
bonds,  has  not  taken  effect ;  it  having  not  been 
submitted  to  the  people  at  a  general  election 
for  their  sanction,  and  not  having  received  a 
majority  of  all  the  votes  cast  for  and  against 
it  at  such  election.  It  has  frequently  been 
held  that,  where  bonds  have  been  issued  for 
the  express  purpose  of  liquidating  an  out- 
standing indebtedness,  that  such  bonds  nei- 
ther created  nor  increased  the  public  debt, 
but  simply  changed  Its  form.  City  of  Huron 
v.  Second  Ward  Sav.  Bank,  86  Fed.  272,  30 
C.  C.  A.  38,  57  U.  8.  App.  593,  49  L.  R.  A. 
534 ;  Rollins  ft  Sons  v.  Board  of  Commission- 
ers of  Gunnison  County,  80  Fed.  692,  26  O. 
C.  A.  91,  49  U.  S.  App.  899.  The  power  to 
contract  a  debt  for  the  state  under  section 
23,  art.  10  (Bunn's  Ed.  §  289),  of  the  Constitu- 
tion, without  the  sanction  of  the  people  hav- 
ing been  secured  as  provided  in  section  25, 
art  10  (Bunn's  Ed.  §  291),  includes  the  power 
for  the  Legislature  to  provide  for  the  paying 
or  refunding  such  indebtedness  of  the  state, 
without  reference  to  the  people  at  a  general 
election  for  sanction.  Portland  Savings  Bank 
v.  City  of  Evansville  (C.  C.)  25  Fed.  389; 
Stmonton  Mun.  Bonds,  §  126 ;  City  of  Quincy 
v.  Warfleld,  25  111.  317,  79  Am.  Dec.  330; 
Morris  v.  Taylor,  31  Or.  62,  49  Pac.  660  ;  Vil- 
lage of  Hyde  Park  v.  Ingalls,  87  111.  13;  Ro- 
gan  v.  City  of  Watertown,  30  Wis.  259;  City 
of  Huron  v.  Second  Ward  Sav.  Bank,  supra. 
The  Attorney  General  has  cited  the  case  of 
Cheney  et  ux.  v.  Jones,  14  Fla.  587,  which  is 
an  opinion  handed  down  by  the  reconstruc- 
tion Supreme  Court  of  that  state  In  passing 
upon  alleged  fraudulent  bonds  issued  by  its 
reconstruction  government  The  doctrine  in 
that  case  declared  in  sustaining  such  bonds 
goes  to  a  further  extent  than  we  care  to  com- 
mit this  court  The  rule  herein  announced, 
and  also  In  the  case  of  Bryan  v.  Menefee 
(Okl.)  95  Pac.  471,  is  in  accordance  with  the 
adjudications  of  the  Supreme  Courts  of 
North  and  South  Dakota,  which  states  have 
similar  provisions  in  their  Constitutions,  as 
well  as  the  federal  adjudications  cited. 

2.  The  next  question  is  in  regard  to  the 
emergency.  In  the  case  of  Oklahoma  City 
v.  Shields  (recently  decided  by  this  court 
but  not  yet  officially  reported)  98  Pac.  — , 


the  rule  was  announced  that  the  declaring  of 
an  emergency  by  the  Legislature,  when  it  is . 
expressed  in  the  act  that  such  measure  is 
immediately  necessary  for  the  preservation 
of  the  public  peace,  health,  or  safety,  when 
such  act  Is  not  for  the  purpose  of  carrying 
into  effect  provisions  relating  to  the  initiative 
or  referendum,  or  a  general  appropriation 
bill,  or  does  not  Include  the  granting  of  a 
franchise  or  license  to  a  corporation  or  in- 
dividual to  extend  longer  than  one  year,  and 
does  not  provide  for  the  purchase  or  sale  of 
real  estate,  nor  the  renting  or  incumbering 
of  real  property  for  a  longer  period  than  one 
year,  is  conclusive  upon  the  courts.  In  the 
case  of  an  enactment  for  the  purpose  of  car- 
rying into  effect  provisions  relating  to  the 
initiative  and  referendum,  or  a  general  ap- 
propriation, such  bills  go  Into  effect  upon 
their  passage  and  approval ;  but  enactments 
granting  a  franchise  or  license  to  a  corpora- 
tion or  individual  to  extend  longer  than  one 
year,  or  containing  a  provision  for  the  pur- 
chase or  sale  of  real  estate  or  the  rent- 
ing or  incumbering  of  real  property  for  a 
longer  period  than  one  year,  are  not  subject  to 
an  emergency,  and  in  no  event  can  go  into 
effect  until  90  days  after  the  adjournment  of 
the  session  of  the  Legislature  at  which  they 
were  passed.  This  act  appears  to  be  of  the 
character  of  bills  that  neither  take  effect 
Immediately  after  their  passage  and  approv- 
al, nor  within  the  class  not  subject  to  the 
emergency.  The  Legislature  having  declared 
the  emergency  and  expressed  Its  judgment 
therein,  the  same  is  conclusive  upon  the 
courts. 

3.  As  to  the  objection  that  the  title  of  the 
act  being  "An  act  providing  for  funding  the 
outstanding  warrants  and  other  Indebtedness 
of  the  state  of  Oklahoma,  and  the  Issuing  of 
bonds  therefor;  providing  for  the  payment 
of  the  same  and  making  an  appropriation 
therefor,  and  declaring  an  emergency,"  is  in 
conflict  with  section  57,  art  5  (Bunn's  Ed.  § 
130),  of  the  Constitution,  requiring  every  act 
to  have  but  one  subject  which  shall  be  clearly 
expressed  In  the  title,  there  Is  no  merit  in 
this  contention.  City  of  Pond  Creek  v.  Has- 
kell et  al.  (Okl.)  97  Pac.  338;  Noble  State 
Bank  v.  Haskell  et  al.  (not  yet  officially  re- 
ported) 97  Pac.  590;  Woodson  v.  Murdock, 
22  Wall.  351,  22  L.  Ed.  716;  Ballentyne  v. 
Wickersham,  75  Ala.  539;  Lindsay  v.  United 
States  Savings  &  Loan  Association,  120  Ala. 
156,  24  South.  171,  42  L  R.  A.  783. 

4.  The  certificates  as  amended  comply  with 
the  provisions  of  section  29,  art  10  (Bunn's 
Ed.  §  295),  of  the  Constitution,  which  pro- 
vides that  no  bond  or  evidence  of  indebted- 
ness of  this  state  shall  be  valid  unless  the 
same  shall  have  Indorsed  thereon  a  certifi- 
cate, signed  by  the  Auditor  and  Attorney 
General  of  the  state,  showing  that  the  bond 
or  evidence  of  debt  is  issued  pursuant  to 
law,  and  within  the  debt  limit  The  certifi- 
cates of  the  Auditor  and  the  Attorney  Gen- 
eral appear  to  comply  with  this  provision. 
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It  is  not  necessary  that  the  certificate  should 
be  Jointly  executed,  but  may  be  made  by 
each  separately. 

6.  As  to  the  objection  that  It  Is  Impossible 
to  determine  when  the  bonds  shall  become 
due,  as  was  said  by  the  lower  court,  there 
is  no  merit  In  this  contention.  Section  2  of 
the  act  provides  that  they  shall  be  Issued 
in  series,  running  from  10  to  20  years,  and 
the  amount  of  the  entire  issue  shall  be  di- 
vided into  10  equal  annual  payments,  the 
first  payment  to  become  due  on  the  eleventh 
year  after  date,  etc.  It  is  plain  that  one- 
tenth  of  the  bonds  are  due  on  the  eleventh 
year,  another  one-tenth  the  twelfth  year,  and 
so  on  until  the  twentieth  year.  It  further 
appears  that  in  Issuing  the  bonds  the  series 
have  been  lettered  and  a  place  left  to  number 
each  bond,  so  that  the  bonds  must  show  for 
themselves  how  they  have  been  divided  In 
compliance  with  the  act,  and  when  each  be- 
comes due. 

No  error  appearing  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed.  All  the 
Justices  concur. 


FIRST  NAT.  BANK  OP  HOBART  v.  SPINK 
et  al. 

(Supreme  Court  of  Oklahoma.    June  24,  1908. 
Rehearing  Denied  Nov.  10,  1908.) 

1.  Appeal  and  Bbbob  (|  339*)—  Time  or  Fil- 
ing Petitiow. 

When  an  order  discharging  or  dissolving  a 
garnishment  is  made  (section  4759,  Wilson's 
Rev.  &  Ann.  St.  1903),  the  parly  who  obtained 
such  garnishment  having  excepted  to  such  order 
for  the  purpose  -of  having  the  same  reviewed 
in  the  Supreme  Court  upon  petition  in  error, 
the  court  or  judge  granting  said  order  shall, 
upon  application  of  the  proper  party,  fix  the 
time,  not  exceeding  thirty  days  from  the  dis- 
charge or  dissolution  of  said  garnishment,  with- 
in which  such  petition  in  error  shall  be  filed 
with  the  clerk  of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  5  339.*] 

2.  Appeal  and  Ex  bob  (|  806*)— Time  of  Fil- 
ing Petition— Dismissal. 

A  petition  in  error,  for  the  purpose  of  re- 
viewing an  order  of  the  district  judge  made  in 
chambers,  dissolving  a  garnishment,  will  be  dis- 
missed, where  it  is  filed  with  the  clerk  of  the 
Supreme  Court  more  than  80  days  after  the 
making  of  such  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1926;  Dec.  Dig.  f  356*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Caddo  and  Kio- 
wa Counties;  F.  E.  Gillette,  Judge. 

Action  by  the  First  National  Bank  of  Ho- 
bart  against  George  A.  Spink  and  others,  de- 
fendants, and  the  City  National  Bank  of  Ho- 
bart,  garnishee.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Dismissed. 

Keys,  R amnions  &  Cline,  for  plaintiff  In 
error.  Spink  &  Spink,  for  defendants  In  er- 
ror. 


WILLIAMS,  C.  J.  On  the  80th  day  of 
July,  A.  D.  1906,  before  the  Hon.  F.  E.  Gil- 
lette, Judge  of  the  district  court  for  Caddo 
and  Kiowa  counties,  in  chambers,  in  the 
city  of  Anadarko,  after  due  notice  motion 
was  presented  to  have  the  herein  garnish- 
ment dissolved,  and  the  garnishees  discharg- 
ed. After  hearing  said  motion,  same  was 
sustained,  the  garnishment  dissolved,  and  the 
garnishee  discharged.  Thereupon  plaintiff 
prayed  an  appeal  to  the  Supreme  Court  of 
the  territory,  and  same  was  allowed,  at  the 
same  time  30  days  being  allowed  plaintiff  to 
make  and  serve  a  case-made,  and  10  days  to 
suggest  amendments,  to  be  settled  upon  5 
days'  notice  by  either  party.  Pending  appeal, 
execution  was  to  be  stayed,  upon  plaintiff 
giving  supersedeas  bond  in  the  sum  of  $100. 
The  petition  in  error  was  not  filed  with  the 
clerk  of  said  Supreme  Court  until  the  1st  day 
of  December,  1906,  over  four  months  after 
the  entering  of  said  order  appealed  from. 
Said  petition  in  error  not  having  been  filed 
with  the  clerk  of  said  court,  of  which  this 
court  is,  by  the  terms  of  the  enabling  act 
(Act  June  16,  1906,  c.  8880,  |  18,  84  Stat  270 
[U.  8.  Comp.  St  Supp.  1907,  p.  100]),  the  suc- 
cessor, within  30  days  from  the  discharge  or 
dissolution  of  said  garnishment  this  court 
is  without  Jurisdiction  to  review  the  action 
of  the  Judge  In  chambers  in  dissolving  the 
same.  Section  4759,  Wilson's  Rev.  &  Ann. 
St.  1903 ;  Herring  et  al.  v.  Wiggins,  Treasur- 
er, 7  Okl.  313,  04  Pac.  483. 

The  appeal  is  dismissed,  at  the  cost  of  the 
plaintiff  in  error. 


Ex  parte  MeCLELLAN. 
(Criminal  Court  °'^p^^  fl  Oklahoma.  Oct 

1.  Habeas  Corpus  (8  107*)— Pbbsumption  or 

Guilt. 

For  the  purpose  of  an  application  to  reduce 
bail  after  information  filed,  the  court  must  as- 
sume that  defendant  is  guilty  of  the  offenses 
charged. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §  96  ;  Dec.  Dig.  |  107.*] 

2.  Bail  (8  03*)— Reduction. 

The  criminal  Court  of  Appeals  will  not 
grant  a  reduction  of  bail  on  habeas  corpus, 
unless  it  clearly  appears  that  the  amount  fixed 
by  the  trial  court  Is  excessive,  and  clearly  dis- 
proportionate to  the  offense  involved. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  8  211 ;  Dec.  Dig.  8  53.*] 

(Syllabus  by  the  Court) 

In  the  matter  of  the  application  of  E.  S. 
McClellan  for  a  writ  of  habeas  corpus.  Writ 
denied. 

"This  is  an  original  proceeding  in  this 
court  for  a  writ  of  habeas  corpus.  The  pe- 
tition was  filed,  and  a  writ  of  habeas  cor- 
pus was  properly  issued  on  said  petition  the 
6th  day  of  October,  1908,  and  made  returna- 
ble on  the  13th  day  of  the  same  month,  serv- 
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Ice  of  said  writ  being  acknowledged  and  ac- 
cepted by  respondent  R.  M.  Conn  ell,  sheriff 
of  Choctaw  county,  Okl.  The  petition  al- 
leges that  said  petitioner  is  unlawfully  Im- 
prisoned at  Hugo,  Choctaw  county,  by  R.  M. 
Oonnell,  sheriff  of  said  county;  that  peti- 
tioner has  been  charged  with  illegally  sell- 
ing whisky;  that  his  ball  is  fixed  at  the  ex- 
cessive and  unreasonable  amount  of  $1,000 
each  in  four  cases;  that  he  has  applied  to 
the  Hon.  W.  T.  Glenn,  county  Judge  of  said 
county,  for  writ  of  habeas  corpus  that  said 
ball  be  reduced;  and  that  said  application 
was  by  said  judge  denied;  that  he  is  a  poor 
man,  and  unable  to  make  bond  in  the  exces- 
sive amount  fixed  by  the  county  court,  and 
that  by  reason  thereof  he  is  denied  his  con- 
stitutional rights." 

It  appears  from  the  return  that  there  Is" 
an  agreed  statement  of  facts,  as  follows: 

» 

Agreed  Statement  of  Facts. 

"It  Is  hereby  agreed  that  the  personal  at- 
tendance of  the  petitioner  herein,  E.  S.  Mo- 
del] an,  before  the  Criminal  Court  of  Ap- 
peals on  the  hearing  on  petition  for  writ  of 
habeas  corpus,  is  waived.  The  personal  at- 
tendance and  appearance  of  the  sheriff  of 
Choctaw  county,  Okl.,  R.  M.  Connell,  is  also 
waived.  It  Is  agreed  that  the  petitioner 
herein  Is  held  by  R.  M.  Connell,  sheriff  of 
Choctaw  county,  Okl.,  by  virtue  of  commit- 
ments issued  to  him  out  of  the  county  court 
of  said  county,  which  commitments  are  reg- 
ular on  their  face,  commanding  that  said 
sheriff  hold  the  said  petitioner  in  default  of 
bail  In  the  following  cases: 

"No.  04.  Keeping  bawdyhouse,  bond  $1,000. 

"No.  182l  Unlawfully  having  in  possession 
Intoxicating  liquor,  bond  $500. 

"No.  188.  Selling  Intoxicating  liquor,  bond 
$600. 

"No.  166.  Selling  Intoxicating  liquor,  bond 
$500. 

"No  206.  Selling  intoxicating  liquor,  bond 
$500. 

"No.  264.  Assault  and  battery,  bond  $50. 
"No.  278.  Resisting  arrest,  bond  $1,000. 
"No.  290.  Carrying  pistol,  bond  $250. 
"Witness  our  hands  this  10th  day  of  Oc- 
tober, 1908. 
"R.  M.  Connell,  Sheriff  Choctaw  County. 
"J.  M.  Willis,  Co.  Atty.,  Choctaw  County. 
"F.  M.  Brook,  Attorney  for  Petitioner." 

F.  M.  Brook,  for  petitioner.  Charles  West, 
Atty.  Gen.,  and  W.  C.  Reeves,  Asst  Atty. 
Gen.,  for  respondent 

DOYLE,  J.  (after  stating  the  facts  as 
above).  The  petitioner,  E  S.  McClellan,  asks 
the  court  to  admit  him  to  bail  upon  four  in- 
formations now  pending  against  him  in  the 
county  court  of  Choctaw  county,  wherein  he 
is  charged  with  Illegally  selling  whisky,  on 
the  claim  that  the  bail  as  fixed  by  said  coun- 
ty court  was  excessive,  and  was  In  contra- 
vention of  his  rights  under  the  Bill  of  Rights 
of  the  state  of  Oklahoma.   The  return  and 


agreed  statement  of  facts,  which  1b  made  a 
part  thereof,,  show  that  the  petitioner  la  held 
on  eight  commitments,-  issued  on  informa- 
tions filed  In  said  county  court,  charging  va- 
rious and  divers  offenses.  It  further  shows 
that  the  amount  of  bail  now  fixed  by  said 
court,  where  the  offense  charged  is  selling  In- 
toxicating liquor,  Is  fixed  In  the  amount  of 
$500  In  each  case.  It  Is  evident  that  the 
bail  so  fixed  Is  not  excessive,  but  Is  very 
reasonable. 

The  B1U  of  Righto  In  this  state  provides: 
"Sec.  8.  All  persons  shall  be  bailable  by 
sufficient  sureties,  except  for  capital  of- 
fense, where  the  proof  of  guilt  is  evident 
or  the  presumption  thereof  Is  great 

"Sec.  9.  Excessive  ball  shall  not  be  re- 
quired." 

Ball  is  not  to  be  deemed  excessive  simply 
because  the  particular  person  charged  can- 
not give  the  ball  required,  but  bail  should 
never  be  exacted  for  the  purpose  of  punishing 
a  person  charged  with  crime,  for  no  person 
la  punishable  for  an  offense,  except  upon  a 
plea  of  guilty,  or  upon  a  conviction  by  a 
jury  of  his  peers.  Ball  Is  exacted  for  the 
purpose  of  securing  the  attendance  of  de- 
fendant at  court  at  all  times  when  his  pres- 
ence may  be  lawfully  required,  and  his  ren- 
dering himself  In  execution  in  any  judgment 
that  may  be  pronounced  against  him.  Up- 
on the  application  to  admit  to  ball  after  In- 
formation Is  filed  the  court  must  assume  that 
the  defendant  is  guilty  of  the  offense  with 
which  he  is  charged.  In  an  application  to 
this  court  upon  habeas  corpus  for  a  reduc- 
tion of  bail,  upon  the  ground  that  the  amount 
fixed  by  the  trial  court  is  excessive,  it  Is  not 
sufficient  that  this  court  might  originally 
have  deemed  lesser  amount  sufficient  In  our 
opinion  it  must  clearly  appear  that  the  trial 
court  has  abused  Its  discretion  to  an  extent 
that  denies  the  defendant  of  his  constitu- 
tional rights  before  this  court  will  reduce 
the  amount  of  bail  as  fixed  by  the  trial  court. 
It  is  the  uniform  rule  that  appellate  courts 
will  not  interfere  with  the  action  of  trial 
courts  unless  "the  ball  demanded  be  per  se 
unreasonably  great  and  clearly  dispropor- 
tionate to  the  offense  Involved."  Ex  parte 
Duncan,  54  Cal.  75.  In  the  foregoing  case 
It  was  distinctly  laid  down  that  it  must  be 
assumed  that  the  defendant  was  guilty  of 
each  of  the  10  distinct  offenses  charged 
against  him.  Ex  parte  Duncan,  53  Cal.  410. 
And  upon  a  second  application,  after  two 
trials  had  been  had  without  a  conviction,  it 
was  held  that  this  presumption  still  pre- 
vailed, as  was  said  In  Ex  parte  Duncan,  su- 
pra: "We  are  not  to  assume  in  this  case  the 
functions  of  the  court  committing  the  pris- 
oner, or  substitute  our  own  for  its  judgment 
in  fixing  the  amount  of  ball.  Before  we 
are  authorized  to  Interfere  the  ball  demand- 
ed must  be  per  se  unreasonably  great  and 
clearly  disproportionate  to  *  the  offense  in- 
volved." After  a  careful  consideration  of 
the  matters  presented  It  is  our  opinion  that 
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this  court  is  not  warranted  in  interfering 
with  the  matter  of  hail  as  fixed  by  the  coun- 
ty court  of,  Choctaw  county. 

The  relator  is  remanded  to  the  custody  of 
the  respondent.  Writ  of  habeas  corpus  is 
denied. 

FURMAN,  P.  J.,  and  BAKER,  X,  concur. 


Ex  parte  HOUGHTON. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Oct. 
24,  1908.) 

1.  Bail  (i  51*)— Amount. 

Ia  fixing  the  amount  of  bail,  the  sole  pur- 
pose which  should  guide  the  court  or  judge 
should  be  to  cause  the  appearance  of  the  ac- 
cused to  answer  the  charge  against  him. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  |  209;  Dec.  Dig.  I  51.*] 

2.  Bail  (I  58*)— Presumption  of  Guilt. 

For  the  purpose  of  an  application  to  re- 
duce bail,  after  information  filed  the  court  must 
assume  that  defendant  is  guilty  of  the  offense 
charged. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  |  211 ;  Dec  Dig.  I  58.*] 

8.  Bail  «  58*)— Reduction  or  Bail. 

The  Criminal  Court  of  Appeals  will  not 
grant  reduction  of  bail  on  habeas  corpus,  un- 
less It  clearly  appears  that  the  amount  fixed  by 
the  trial  court  is  excessive  and  clearly  dispro- 
portionate to  the  offense  involved. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  |  211;  Dec  Dig.  i  53.*] 

4.  Bail  (|  52*)— Excessive  Bail. 

Where  five  informations  were  filed  against 
petitioner,  each  charging  him  with  illegal  sale 
of  intoxicating  liquor,  an  order  admitting  peti- 
tioner to  bail  In  the  sum  of  $500  on  each  charge 
waa  not  excessive:  but  an  order  fixing  bail  In 
the  sum  of  $1,000  each,  on  three  subsequent' 
charges  for  the  same  offense,  is  excessive.  When 
the  trial  court  fixed  the  bail  upon  each  of  the 
first  five  charges  at  $500,  it  necessarily  deter- 
mined that  such  sum  was  sufficient  to  secure 
the  attendance  of  petitioner  to  answer  the  sub- 
sequent charges. 

[Ed.  Note.— For  other  cases,  see  Bail.  Cent 
Dig.  8  209;  Dec  Dig.  §  52.*] 

(Syllabus  by  the  Court.) 

Application  of  Ed  Houghton  for  writ  of 
habeas  corpus.   Writ  denied. 

This  Is  an  original  proceeding  In  this  court 
for  a  writ  of  habeas  corpus.  The  petition 
was  filed,  and  the  writ  of  habeas  corpus  was 
properly  issued  on  said  petition,  on  the  6th 
day  of  October,  1908,  and  made  returnable 
on  the  13th  day  of  October,  1908,  service  of 
said  writ  being  acknowledged,  and  accepted 
by  the  sheriff  of  Choctaw  county;  and  the 
said  sheriff  made  return,  which  is  set  forth 
In  an  agreed  statement  of  facts,  which  Is  as 
follows: 

Agreed  Statement  of  Facts. 

"It  is  hereby  agreed  that  the  personal  at- 
tendance of  the  petitioner  herein.  Ed  Hough- 
ton, before  the  Criminal  Court  of  Appeals  on 
the  hearing  on  petition  for  writ  of  habeas 


corpus  herein,  is  waived.  The  personal  at- 
tendance and  appearance  of  the  sheriff  of 
Choctaw  county,  Okl.,  R.  M.  Connell,  is  also 
waived.  It  is  agreed  that  the  petitioner 
herein  is  held  by  R.  M.  Connell,  sheriff  of 
Choctaw  county,  Okl.,  by  virtue  of  commit- 
ments' Issued  to  him  out  of  the  county  court 
of  said  county,  which  commitments  are  reg- 
ular on  their  face,  commanding  that  said 
sheriff  hold  the  said  petitioner  in  default  of 
bail,  in  the  following  cases: 

"No.  185.   Selling  whisky,  ball,  $  500. 

"No.  189.   Selling  whisky,  bail,  500. 

"No.  198.   Selling  whisky,  ball,  500. 

"No.  194.   Selling  whisky,  bail,  500. 

"No.  265.    Selling  whisky,  ball,  500. 

"No.  266.   Selling  whisky,  bail,  1,000. 

"No.  26a   Selling  whisky,  bail,  1,000. 

"No.  275.   Selling  whisky,  bail,  1,000. 

"No.  279.   Resisting  arrest,  bail,  500. 

"No.  289.   Carrying  pistol,  ball,  250. 

"Witness  our  hands  this  the  10th  day  of 
October,  1908. 

"R.  M.  Connell,  Sheriff  Choctaw  County. 

"J.  M.  Willis,  County  Attorney  Choctaw  Co. 

"Gross  &  Jordan,  Attorneys  for  Petitioner." 

Petitioner  alleges  that  he  is  charged,  by 
Informations,  with  illegally  selling  whisky,  in 
nine  different  cases,  and  that  the  bond  in 
the  three  last  cases  has  been  put  at  $1,000 
each,  and  In  the  other  cases  at  $500  each ; 
that  he  made  application  to  the  Hon.  W.  T. 
Glenn,  county  judge  of  Choctaw  county,  for 
a  reduction  on  all  of  said  bonds,  and  that 
sa(d  application  was  refused;  that  petition- 
er's restraint  Is  Illegal  and  unauthorized,  be- 
cause the  amount  fixed  as  bail,  In  each  case, 
is  excessive;  that  petitioner  is  a  poor  man, 
and  can  give  ball  in  the  sum  of  $250  only, 
in  each  case,  and  prays  this  court  to  reduce 
said  ball  in  each  case  to  a  reasonable  amount 

Gross  &  Jordan,  for  petitioner.  Charles 
West,  Atty.  Gen.,  and  W.  a  Reeves,  Asst 
Atty.  Gen.,  for  respondent. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  It  is  contended  by  the  petitioner 
that  his  restraint  is  illegal  and  unauthorized, 
because  the  bail  fixed  in  each  charge  by  the 
county  court  is  excessive,  and  therefore  il- 
legal and  unauthorized;  so  that  the  pro- 
ceeding before  us  is,  in  effect,  an  application 
for  a  redaction  of  the  bail  heretofore  fixed 
by  the  county  court  In  which  the  Informa- 
tions were  filed.  There  are  now  pending,  in 
said  county  court  10  informations,  and  pe- 
titioner claims  that  by  reason  of  his  poverty, 
he  cannot  give  ball  in  the  amount  fixed  by 
the  county  court 

The  Bill  of  Rights  of  this  state  provides: 

"Sec.  8.  All  persons  shall  be  bailable  by 
sufficient  sureties,  except  for  capital  offenses 
when  the  proof  of  guilt  Is  evident  or  the  pre- 
sumption thereof  is  great 

"Sec.  9.  Excessive  bail  shall  not  be  re- 
quired." 
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When  an  indictment  Is  rendered,  or  an  In- 
formation Is  filed,  the  court  must  assume, 
for  the  purpose  of  fixing  ball,  that  the  de- 
fendant is  guilty  of  the  offense  charged.  Bz 
parte  McCleilan  (decided  In  this  term  of  court, 
not  yet  officially  reported),  97  Pac.  1019.  As- 
suming, then,  that  the  defendant  Is  guilty 
of  these  several  offenses,  we  are  asked  to 
say  that  the  bail,  as  fixed  by  the  county 
court,  is  "excessive"  within  the  inhibition  of 
tbe  Bill  of  Rights.  Bail  is  not  to  be  deemed 
excessive  simply  because  tbe  particular  per- 
son charged  cannot  give  the  bail  required, 
but  ball  should  never  be  exacted  for  the 
purpose  of  punishing  a  person  charged  with 
crime,  for  no  person  is  punishable  for  an  of- 
fense except  upon  a  plea  of  guilty,  or  upon 
a  conviction  by  a  jury.  Ball  is  exacted  for 
the  purpose  of  securing  the  attendance  of  the 
defendant  at  court,  at  all  times  when  his 
presence  may  be  lawfully  required,  and  in 
rendering  himself  in  execution  of  any  judg- 
ment that  may  be  pronounced  upon  him.  In 
applications  to  this  court,  in  habeas  corpus, 
for  reduction  of  ball  upon  the  ground  that 
the  amount  fixed  by  the  trial  court  is  ex- 
cessive, this  court  will  not  Interfere,  unless 
it  clearly  appears  that  the  amount  fixed  is 
excessive,  and  entirely  disproportionate  to 
the  offense  charged,  and  is,  in  effect,  a  dental 
of  the  petitioner's  constitutional  rights.  It 
must  clearly  appear  that  the  trial  court  has 
abused  its  discretion  before  this  court  will 
reduce  the  amount  In  the  case  of  Ex  parte 
Duncan,  53  Cal.  410,  the  rule  was  stated  that 
it  must  be  assumed  that  the  defendant  was 
guilty  of  each  of  the  10  distinct  offenses 
charged  against  him.  And  in  Ex  parte  Dun- 
can, 54  Cal.  75,  upon  the  second  application, 
after  two  trials  had  been  had  without  a  con- 
viction, It  was  held  that  this  presumption 
still  prevailed.  In  the  Duncan  Case  the  ball 
was  in  aggregate  $112,000  upon  10  Indict- 
ments, and  the  offense  charged  was  embezzle- 
ment, for  which  the  maximum  penalty  is 
10  years  upon  each  conviction.  In  the  case 
at  bar  the  maximum  penalty  is  $500  fine,  and 
six  months'  imprisonment,  upon  each  con- 
viction. It  is  argued  with  much  earnestness, 
by  counsel  for  petitioner,  that  the  court 
should  not  exact  as  great  an  amount  of  bail 
upon  each  charge,  where  there  are  several 
informations  pending— as  In  this  case— as 
it  would  If  only  one  or  two  cases  were  pend- 
ing. We  do  not  think  that  this  argument  has 
much  force.  The  more  informations  pending, 
the  stronger  the  probability  of  conviction, 
and,  necessarily,  the  greater  inducement  to 
defendant  to  become  a  fugitive  from  justice. 

It  is  also  argued  that,  in  the  first  five  cases 
filed  against  petitioner,  the  court  fixed  the 
amount  of  the  bail  in  each  case  in  the  sum  of 
$500,  that  in  the  next  three  cases  filed  the 
court  fixed  the  amount  of  the  bail  in  the  sum 
of  $1,000  in  each  case,  and  that  the  action  of 
the  court  in  so  doubling  the  amount  of  the 


ball  in  the  latter  cases  was  arbitrary  and  un- 
reasonable. This  is  the  only  point  that  ap- 
peals to  us.  When  the  county,  court  fixed 
the  ball  at  $500  upon  each  of  the  first  five 
cases  filed— being  cases  Nos.  185, 189, 193, 194, 
and  285 — it  necessarily  determined  that  such 
sum  was  sufficient  to  secure  the  attendance 
of  the  defendant  to  answer  to  the  offense 
charged  in  such  informations.  We  do  not 
understand  why  the  amount  should  be  doub- 
led in  cases  Nos.  266,  268,  and  275 ;  tbe  of- 
fense charged  being  the  same  in  all  of  said 
cases.  The  petitioner  shows  in  his  applica- 
tion that  he  is  a  poor  man,  and  this  is  a 
circumstance  that  should  receive  some  con- 
sideration. But  the  fact  that  defendant  is 
unable  to  give  such  bail  as  the  court  believes 
sufficient  to  insure  his  appearance  would  not 
justify  this  court  in  reducing  the  bail.  We 
think  that,  to  avoid  a  possible  injustice,  the 
bail  should  be  fixed  in  cases  Nos.  266, 268,  and 
275  in  the  same  amount,  to  wit,  $500,  as  in 
the  other  cases.  It  was  argued  that,  owing 
to  the  crowded  condition  of  the  docket,  some 
time  would  elapse  before  a  trial  could  be 
bad  upon  these  cases ;  but  It  must  be  remem- 
bered that  under  the  law  and  tbe  Constitu- 
tion of  the  state  defendant  is  entitled  to  a 
speedy  trial;  and  any  considerable  ball  re- 
quired under  these  circumstances  might  be, 
per  se,  excessive,  and  contrary  to  the  spirit 
of  our  laws,  and  especially  the  Bill  of 
Rights  and  the  Constitution  of  this  state. 
We  are  of  the  opinion  that  defendant  should 
be  admitted  to  bail  In  the  cases  designated 
Nos.  266.  268,  and  275,  In  the  sum  of  $500. 
The  amount  of  bail  that  will  still  be  required 
of  petitioner  under  this  order,  which  we 
make  in  this  proceeding,  will  still  be  large  in 
the  aggregate,  amounting  to  $4,750, — said 
bail  to  be  approved  as  by  law  provided. 

The  relator  is  remanded  to  the  custody 
of  the  sheriff  of  Choctaw  county.  The  writ 
of  habeas  corpus  denied  generally,  allowed 
in  part. 

FURMAN,  P.  J.,  and  BAKER,  J.,  concur. 


ROPER  v.  UNITED  STATES. 
(Criminal  Court  of  Appeals  of  Oklahoma.) 
Criminal  Law  (|  1133*)  —  Appeal  —  Rklk- 
vanct. 

A  motion  for  a  rehearing  will  not  be  grant- 
ed, where  substantial  justice  has  been  done  in 
the  original  decision,  even  though  all  of  the 
reasoning  in  such  opinion  is  not  approved  of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  2984 ;  Dec.  Dig.  8  1133.  •  J 

(Syllabus  by  the  Court) 

On  motion  for  rehearing.  Motion  denied. 
For  former  opinion,  see  104  S.  W.  5S4. 

J.  P.  Lockwood,  for  appellant  Assistant 
Attorney  General  Reeves,  for  appellee. 

PER  CURIAM.  Appellant  was  convicted 
on  the  3d  day  of  October,  1904,  of  an  as- 
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sault  with  Intent  to  kill,  In  the  United  States 
Court  for  the  Central  District  of  Indian  Ter- 
ritory, sitting  at  Atoka,  and  his  punishment 
was  assessed  at  confinement  at  Fort  Leaven- 
worth, in  the  state  of  Kansas,  for  the  period 
of  one  year  and  one  day.  An  appeal  was 
prosecuted  to  the  United  States  Court  of  Ap- 
peals for  the  Indian  Territory.  On  the  27th 
day  of  September,  1007,  the  judgment  of 
the  lower  court  was  affirmed  by  the  appellate 
court.  On  the  11th  day  of  October,  1907,  a 
motion  for  a  rehearing  was  filed.  This  mo- 
tion was  still  pending  when  the  state  of  Okla- 
homa was  admitted  into  the  Union.  This 
case  was  then,  under  the  provisions  of  the 
enabling  act  and  of  the  Constitution  of 
Oklahoma,  transferred  to  the  Supreme  Court 
of  Oklahoma.  When  this  court  was  created, 
this  cause,  as  directed  by  statute,  was  trans- 
ferred by  the  Supreme  Court  to  the  Crim- 
inal Court  of  Appeals. 

We  have  carefully  considered  appellant's 
motion  for  a  rehearing,  and  have  fully  exam- 
ined the  entire  record  in  connection  with 
the  opinion  of  the  United  States  Court  of 
Appeals  for  the  Indian  Territory.  While  we 
are  not  willing  to  be  bound  by  all  of  the 
reasoning  of  that  court,  yet  we  are  of  the 
opinion  that  the  irregularities  complained  of 
are  not  such  as  would  authorize  this  court 
to  disturb  the  decision  of  the  United  States 
Court  of  Appeals  for  the  Indian  Territory. 
The  motion  for  a  rehearing  Is  therefore  de- 
nied. 


Ex  parte  JOHNSON. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Oct 
16,  1908.) 

1.  Chihinal  Law  (f  184*)— Variance— Dis- 
charge OF  JUBY—  FOBMEB  JEOPABOY. 

Where,  upon  the  trial  of  a  case,  it  appears 
to  the  court  that  there  is  a  variance  between  the 
allegations  of  the  indictment  or  information  and 
the  testimony  introduced,  and  the  jury  is  dis- 
charged upon  this  ground,  and  it  is  the  opinion 
of  the  court  that  a  new  indictment  or  informa- 
tion can  be  framed  upon  which  the  defendant 
can  be  legally  convicted,  it  is  the  duty  of  the 
court  to  commit  the  defendant  to  custody,  or  to 
admit  him  to  bail  until  such  new  indictment  or 
information  can  be  presented  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  836  ;  Dec.  Dig.  §  184.*] 

2.  Habeas  Cobpus  (8  81*)— Gbotjnds— Fob- 
meb  Jeopabdt. 

The  writ  of  habeas  corpus  cannot  be  resort- 
ed to  for  the  purpose  of  discharging  an  appli- 
cant on  a  plea  of  former  jeopardy. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §  27;  Dec.  Dig.  f  81.*] 

(Syllabus  by  the  Court.) 

Application  of  B.  M.  Johnson  for  writ  of 
habeas  corpus.  Writ  denied. 

F.  S.  Winn,  for  petitioner.  Charles  R. 
Bostlck  and  Assistant  Attorney  General 
Reeves,  for  respondent 


FURMAN,  P.  J.  On  the  6th  day.  of  Oc- 
tober, 1908,  petitioner,  B.  M.  Johnson,  was 
placed  upon  trial  In  the  district  court  of 
Noble  county,  Okl.,  upon  an  information  fil- 
ed against  him  by  the  county  attorney  of 
said  county,  wherein  the  said  B.  M.  Johnson 
was  charged  with  the  offense  of  obtaining 
money  under  false  pretenses.  The  defend- 
ant entered  a  plea  of  not  guilty.  A  jury  was 
impaneled  and  sworn,  and  the  state  proceed- 
ed to  Introduce  Its  evidence;  but  before  the 
state  had  concluded  its  evidence  in  chief, 
the  county  attorney  moved  to  dismiss  the 
cause,  and  requested  that  the  defendant  be 
held  to  answer  to  the  charge  of  obtaining 
the  signature  of  B.  J.  Miller  to  a  written 
instrument  designedly  and  by  false  represen- 
tations, with  intent  to  cheat  and  defraud  him, 
the  said  B.  J.  Miller.  Thereupon  the  court 
ordered  that  said  cause  be  dismissed,  and 
that  the  said  defendant  B.  M.  Johnson,  be 
remanded  Into  the  custody  of  the  sheriff  of 
Noble  county,  Okl.;  and  the  county  attorney 
was  ordered  to  file,  in  the  county  court  of 
Noble  county,  a  complaint  against  the  said 
B.  M.  Johnson  for  the  said  charge  of  obtain- 
ing the  signature  of  B.  J.  Miller  to  a  written 
Instrument  designedly  and  by  false  represen- 
tations, with  Intent  to  cheat  and  defraud  the 
said  B.  J.  Miller,  and  that  said  defendant  be 
proceeded  against,  as  directed  by  law.  To 
all  of  which  rulings  and  orders  the  defend- 
ant duly  excepted.  On  the  8th  day  of  Oc- 
tober, 1908,  the  defendant  applied  to  this 
court  for  a  writ  of  habeas  corpus,  alleging 
that  the  order  of  the  trial  court  committing 
him  to  the  custody  of  the  sheriff  of  Noble 
county,  pending  the  filing  of  a  complaint 
against  him,  was  without  authority  of  law, 
and  that  he  was  entitled  to  his  liberty.  In 
order  that  this  question  might  be  decided  and 
set  at  rest  the  writ  was  issued  as  prayed 
for.  The  presence  of  the  defendant  and  of 
the  sheriff  of  Noble  county  in  this  court  was 
waived  by  stipulation  of  counsel  on  both 
sides  and  the  matter  was  set  for  hearing  on 
the  13th  instant  In  his  answer  to  the  writ 
of  habeas  corpus  the  sheriff  set  up  the  mat- 
ters hereinbefore  stated,  and  further  stated 
that  on  the  9th  day  of  October,  1908,  com- 
plaint was  filed  before  the  county  judge  of 
Noble  county,  in  which  the  defendant  was 
charged  with  having  obtained  the  signature 
of  E.  J.  Miller  to  a  written  instrument  de- 
signedly and  by  false  representations,  with 
Intent  to  cheat  and  defraud  the  said  E.  J.  Mil- 
ler, and  that  on  said  date  a  commitment  was 
issued  out  of  said  county  court  of  Noble  coun- 
ty commanding  said  sheriff  to  hold  the  defend- 
ant upon  said  charge,  to  await  the  further 
action  of  the  court;  that  on  the  10th  day  of 
October  the  defendant  appeared  before  said 
judge,  and  entered  his  plea  of  not  guilty,  and 
that  the  bail  of  said  defendant  was  fixed  by 
said  judge  In  the  sum  of  $500,  in  default 
of  which  the  defendant  was  committed  to 
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the  custody  of  said  sheriff.  It  further  ap- 
pears that  by  agreement  of  counsel  said 
cause  before  said  Judge  was  set  for  prelimi- 
nary hearing  on  the  15th  day  of  October, 
1908.  and  that  the  defendant  Is  now  In  the 
custody  of  the  sheriff  of  Noble  county  await- 
ing said  trial. 

It  Is  contended,  by  counsel  for  the  defend- 
ant, that  the  proceedings,  which  are  now 
pending  before  said  county  judge  of  No.ble 
county,  are  for  one  and  the  same  offense  as 
that  upon  which  he  was  previously  placed 
upon  trial  In  the  district  court  of  said  coun- 
ty, and  that  this  court  should  order  his  re- 
lease upon  the  ground  of  former  Jeopardy. 
This  presents  two  questions  for  determina- 
tion, viz.:  First  Did  the  district  court  of 
Mobile  county  have  the  power  to  make  the 
order  committing  defendant  to  custody,  pend- 
ing the  filing  of  a  new  complaint  against 
him?  Second.  Can  the  question  of  former 
jeopardy  be  considered  upon  a  hearing  on 
habeas  corpus?  We  will  now  consider  these 
questions  -in  the  order  named. 

First.  Section  6508  of  Wilson's  Revised  ft 
Annotated  Statutes  of  Oklahoma  of  1908  is 
as  follows:  "If  the  jury  be  discharged  be- 
cause the  facts  as  charged  do  not  constitute 
an  offense  punishable  by  law,  the  court  must 
order  that  the  defendant,  If  In  custody,  be 
discharged  therefrom,  or  If  admitted  to  ball 
that  the  ball  be  exonerated,  or  If  he  have  de- 
posited money  instead  of  ball,  that  the  money 
deposited  be  refunded  to  him,  unless  in  its 
opinion  a  new  Indictment  can  be  framed, 
upon  which  the  defendant  can  be  legally  con- 
victed, in  which  case  it  may  direct  that  the 
case  be  resubmitted  to  the  same  or  another 
grand  Jury."  From  this  it  is  clear  that  the 
trial  court  had  the  power  to  direct  that  the 
case  be  resubmitted  to  the  same  or  another 
grand  jury.  The  grant  of  power  to  do  a  cer- 
tain thing  necessarily  carries  with  it  the  pow- 
er to  do  all  things  which  are  necessary  to 
the  full  accomplishment  of  the  purpose  had 
in  view  in  granting  the  original  power.  To 
say  that  the  court  can  direct  a  resubmission 
of  a  case  to  a  subsequent  grand  jury,  but  Is 
without  power  to  hold  the  defendant  in  cus- 
tody, or  on  bail,  to  answer  an  Indictment 
which  may  be  found,  is  to  so  construe  the 
law  as  to  result  in  its  defeat,  and  thus  render 
it  absurd  and  abortive.  It  is  a  familiar  prin- 
ciple of  law  that  a  statute  must  never  be  so 
construed  as  to  defeat  the  plain  purpose 
which  it  has  in  view.  We,  therefore,  hold 
that  it  was  the  duty  of  the  court  to  direct 
that  the  defendant  should  be  held  until  an- 
other prosecution  could  be  Instituted.  If  the 
defendant  requests  ball  pending  the  institu- 


tion of  the  new  prosecution,  the  court  should 
fix  the  amount  to  be  given.  The  evident  pur- 
pose of  section  5508,  Wilson's  Rev.  &  Ann. 
St  Okl.  1908,  was  that  in  the  cases  therein 
provided  for  the  defendant  might  be  held 
until  he  could  be  legally  proceeded  against. 
To  construe  this  section  otherwise  would  be 
to  place  form  above  substance. 

Second.  Can  the  plea  of  former  jeopardy 
be  heard  on  habeas  corpus  proceedings?  It 
Is  an  elementary  principle  of  law,  of  univer- 
sal acceptance,  that  mere  errors  or  irregulari- 
ties, which  do  not  render  the  proceedings 
void,  are  not  ground  for  relief  by  habeas 
corpus.  We  have  an  authority  directly  in 
point  to  the  question  now  under  consideration 
in  the  case  of  In  re  Belt  159  U.  S.  95.  15 
Sup.  Ct  987,  40  L.  Ed.  88.  The  petition 
for  the  writ  set  up  former  jeopardy  as  the 
ground  upon  which  the  petitioner  sought  to 
be  released  from  custody.  The  Supreme 
Court  says:  "The  general  rule  is  that  the 
writ  of  habeas  corpus  will  not  issue  unless 
the  court  under  whose  warrant  the  petitioner 
is  held  is  without  jurisdiction,  and  that  it 
cannot  be  used  to  correct  errors."  It  then 
held  that  the  lower  court  had  jurisdiction, 
and  the  writ  was  denied.  In  Whitten  v.  Tom- 
linson,  160  U.  S.  231,  16  Sup.  Ct  297,  40  L. 
Ed.  406,  the  writ  was  sought  also  upon  the 
ground  of  former  jeopardy.  Referring  to 
this  plea,  the  court  said:  "Whatever  effect  it 
might  have  if  pleaded  to  a  subsequent  in- 
dictment affords  no  ground  for  his  discharge 
on  habeas  corpus."  In  the  case  of  Ex  parte 
Crofford,  89  Tex.  Cr.  R.  547,  47  S.  W.  533, 
the  court  says:  "The  decisions  have  been  un- 
iform that  the  writ  of  habeas  corpus  cannot 
be  resorted  to  for  the  purpose  of  dischar- 
ging an  applicant  on  a  plea  of  former  jeopar- 
dy." We  could  cite  authority  without  limit 
to  sustain  the  proposition  that  a  petitioner 
cannot  be  discharged  on  habeas  corpus  upon 
the  plea  of  former  jeopardy,  but  do  not 
deem  it  necessary  to  do  so.  The  district 
court  of  Noble  county  had  jurisdiction  of 
the  offense  charged  and  of  the  prisoner.  It 
has  jurisdiction  to  hear  and  decide  upon 
the  defenses  offered  by  him.  As  to  whether 
the  defense  now  relied  upon  Is  good  involves 
questions  both  of  law  and  of  fact  The  trial 
court  should  pass  upon  the  questions  of  law. 
A  jury,  under  the  Instructions  of  the  trial 
court,  should  pass  upon  the  questions  of  fact 
involved.  As  the  Identity  of  the  two  alleged 
offenses  Is  In  question,  this  must  go  to  the 
jury. 

The  relief  prayed  for  cannot  be  granted. 
BAKER  and  DOYLE,  JJ.,  concur. 
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STATE  v.  KINDSEDER 
(Supreme  Court  of  Kansas.    Oct.  10,  1908. 
Rehearing  Denied  Nov.  12,  1908.) 

1.  Contempt  .(§  41*)— Proceedings  to  Pun- 
ish —  Affidavit  —  Verification  —  Statu- 
tory Provisions. 

Gen.  St.  1901,  f  1983,  providing  that 
where  an  affidavit  shows  a  person  guilty  of  in- 
direct contempt,  and  he  is  arrestee,  a  written 
accusation  setting  forth  the  facts  alleged  to 
constitute  the  contempt  shall  be  filed,  etc.,  does 
not  require  the  affidavit  and  accusation  to  be 
made  by  a  party  to  the  proceeding  in  which  the 
alleged  contempt  was  committed  or  his  attor- 
ney, and  they  are  not  insufficient  because  veri- 
fied by  a  stranger  thereto. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  8  125  ;  Dec.  Dig.  §  41.*] 

2.  Appear  and  Error  (j  1061*)— Contempt— 
Proceedings  to  Punish— Harmless  Error. 

The  admission  in  evidence  in  a  contempt 
proceeding  of  matter  of  which  the  court  would 
nave  taken  notice  without  proof  was  not  preju- 
dicial. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1051.*] 

Error  from  District  Court,  Sedgwick  Coun- 
ty; Tbos.  O.  Wilson,  Judge. 

John  Klndseder  was  convicted  of  contempt 
of  court,  and  be  brings  error.  Affirmed. 

John  W.  Adams,  for  plaintiff  in  error.  F. 
S.  Jackson,  Atty.  Gen.,  and  W.  A.  Ayres,  for 
the  State. 

PER  CURIAM.  A  temporary  Injunction 
against  the  unlawful  sale  of  liquor  was  ob- 
tained against  John  Klndseder  in  an  action 
brought  in  the  name  of  the  state  on  the  re- 
lation of  Bedford  Wood.  An  affidavit  of  one 
D.  J.  Nafzlger  was  then  filed,  charging  the 
defendant  with  a  violation  of  the  injunction. 
An  attachment  was  issued  and  served,  a 
formal  accusation  was  filed,  and  the  defend- 
ant was  tried  and  found  guilty  of  a  contempt 
of  court,  from  which  conviction  he  appeals. 
The  grounds  of  error  alleged  are  (1)  that  the 
affidavit  and  accusation  were  not  sufficiently 
verified;  (2)  that  they  did  not  set  out  the 
facts  relied  upon  by  the  state  In  sufficient 
detail;  (3)  that  Improper  evidence  was  ad- 
mitted; and  (4)  that  the  evidence  did  not 
justify  a  conviction.  The  statute  regulating 
the  procedure  in  such  cases  reads  in  part 
(section  1983,  Gen.  St.  1901) :  "That  upon  the 
return  of  an  officer  on  process  or  an  affidavit 
duly  filed  showing  any  person  guilty  of 
Indirect  contempt,  a  writ  of  attachment 
or  other  lawful  process  may  Issue,  and 
such  person  be  arrested  and  brought  be- 
fore the  court  or  judge  in  chambers;  and 
thereupon  a  written  accusation  setting  forth 
succinctly  and  clearly  the  facts  alleged  to 
constitute  such  contempt  shall  be  filed,  and 
the  accused  required  to  answer  the  same." 
The  objection  urged  against  the  verification 
is  that  it  was  made  by  a  stranger  to  the  pro- 
ceeding. The  statute,  however,  does  not  re- 
quire that  it  be  made  by  a  party  or  attorney, 


and  the  objection  is  without  force.  The  al- 
legations of  the  affidavit  and  accusation  were 
somewhat  general,  but  they  were  sufficient 
to  have  made  a  good  information  under  the 
nuisance  clause  and  other  parts  of  the  pro- 
hibitory law.  The  evidence  objected  to  was 
chiefly  matter  of  which  the  court  would  have 
taken  notice  without  proof,  and  therefore 
could  not  have  been  prejudicial.  The  show- 
ing, by  the  state  was  ample  to  support  the  de- 
cision of  the  trial  court 
The  judgment  is  therefore  affirmed. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  LACY. 
(Supreme  Court  of  Kansas.   Oct  10,  1908. 
Rehearing  Denied  Nov.  12,  1908.) 

1.  Railroads  (K  276,  282,  296*)  —  Trespass- 
ers—Wanton Negligence — Res  Ipsa  Loq- 
uitur—Evidence— Proximate  Cause. 

Plaintiff's  intestate  was  riding  in  the  ca- 
boose of  a  freight  train  with  the  permission  of 
the  conductor,  but  without  having  paid  or  offered 
to  pay  any  fare,  and  under  such  circumstances 
that  the  railway  company  owed  him  no  duty 
except  not  to  injure  him  willfully  or  wantonly. 
While  the  train  to  which  the  caboose  was  at- 
tached was  standing  at  a  station  in  the  day- 
time, a  freight  train  following  ran  into  the 
caboose,  demolishing  it,  and  the  deceased  re- 
ceived injuries  from  which  he  died.  In  an 
action  against  the  railway  company  to  recover 
for  his  wrongful  death  on  the  ground  that  the 
injury  was  caused  by  the  reckless  and  wanton 
negligence  of  the  company's  employes,  held: 

(1)  That  the  fact  that  a  collision  occurred  is 
not  prima  facie  evidence  that  it  was  caused 
by  reckless  or  wanton  negligence.  In  such  a 
case,  before  the  railway  company  can  be  held 
liable,  there  must  be  some  fact  or  circumstance 
in  evidence  from  which  the  natural  and  reason- 
able inference  arises  that  the  injury  was  caus- 
ed by  the  reckless  or  wanton  negligence  of  the 
employes  of  the  company. 

(2)  The  evidence  in  this  case  examined,  and 
held  not  sufficient  to  justify  a  recovery  on  the 
ground  that  the  injury  was  caused  by  the  reck- 
less or  wanton  negligence  of  the  employes  of 
the  defendant. 

(3)  Upon  the  findings  of  the  jury  that  the  en- 
gineer of  the  second  train  saw  the  first  train 
standing  on  the  track  at  the  station  when  his 
train  was  more  than  a  mile  and  a  half  distant, 
no  recovery  can  be  based  upon  the  failure  of 
the  crew  In  charge  of  the  forward  train  to 
send  back  a  flagman  to  warn  the  rear  train,  as 
such  failure  could  not  have  been  the  proximate 
cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  }{  878.  912,  914,  943;  Dec  Dig. 
ft  276,  282,  296.*] 

(Syllabus  by  the  Court) 

2.  Words  and  Phrases— "Negligence." 

The  term  "negligence."  without  any  quali- 
fication, usually  means  ordinary  negligence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4743-4763;  vol.  8,  pp. 
7729-7731.] 

3.  Words  and  Phrases  —  "Recklessness"— 
"Wantonness." 

"Recklessness"  and  "wantonness"  are 
stronger  terms  than  ordinary  negligence,  and 
mean  a  disregard  of  security  equivalent  to  bad 
faith  and  a  willful  or  malicious  disposition  to 
injure.  To  constitute  wantonness,  there  must 
be  a  design,  purpose,  or  intent  to  do  wrong  or 
cause  the  injury,  though  recklessness  amounting 


■For  other  cmn  see  same  topic  and  section  NUMBER  In  Dee.  A  Am.  Digs.  1907  to  date,  a  Reporter  Indexes 
97P.-65 
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to  an  utter  disregard  of  consequences  will  sup- 
ply the  place  of  a  specific  intent. 

[Ed.  Note.— For  other  definitions,  see  Words 
and^Phrasea^roL  7,  pp.  6999-6001 ;  vol.  8,  pp. 

Error  from  District  Court,  Shawnee  Coun- 
ty ;  A.  W.  Dana,  Judge. 

Action  by  P.  C.  Lacy  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Reversed  and  remanded. 

M.  A.  Lowe  and  Paul  E.  Walker,  for  plain- 
tiff in  error.  Lee  Monroe,  W.  F.  Schoch,  and 
Geo.  A.  Kline,  for  defendant  in  error. 

PORTER,  J.  This  action  was  brought  by 
the  father  of  M.  J.  Lacy  to  recover  damages 
for  the  death  of  his  son.  The  Jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  $1,995, 
and  Judgment  was  rendered  thereon,  which 
the  railway  company  seeks  to  reverse. 

The  facts,  which  are  not  disputed,  are  that 
on  the  evening  of  March  80,  1904,  the  deceas- 
ed, who  was  an  experienced  railroad  man, 
requested  a  conductor  in  charge  of  a  through 
freight  train  which  was  about  to  leave  Dal- 
hart,  Tex.,  for  Liberal,  Kan.,  to  allow  him 
to  ride  free  of  charge  from  Dalhart  to  Lib- 
eral. The  conductor  refused  his  request, 
and  told  him  that  the  rules  of  the  com- 
pany did  not  permit  any  one  to  be  carried 
on  that  train.  The  deceased  then  asked  the 
conductor  if  he  did  not  recognize  and  carry 
free  of  charge  members  of  the  Brotherhood 
of  Railway  Trainmen.  The  conductor  told 
him  that,  if  one  of  the  brakemen  who  belong- 
ed to  that  order  would  vouch  for  his  member- 
ship therein,  he  would  carry  him.  On  the 
assurance  of  one  of  the  brakemen  that  Lacy 
was  a  member  of  the  order,  the  conductor  al- 
lowed him  to  enter  the  caboose.  The  train 
upon  which  the  deceased  was  riding  was  the 
first  of  two  freight  trains  running  under  man- 
ifold copies  of  the  same  orders  from  Dalhart 
to  Liberal  and  beyond.  The  rear  train  fol- 
lowed about  10  minutes  behind  the  forward 
train.  The  trains  had  common  meeting  points 
during  the  night,  and  the  crews  of  both  ex- 
pected to  take  breakfast  at  Liberal.  The 
first  train  reached  Liberal  at  11  minutes  past 
7  o'clock  In  the  morning,  which  was  after 
daylight.  It  stopped  on  the  main  track,  and 
the  crew  went  to  breakfast.  While  this  train 
was  standing  on  the  main  track  at  the  sta- 
tion, the  rear  train  ran  into  it,  demolished 
the  caboose  In  which  Lacy  was  asleep,  and  he 
received  injuries  which  resulted  in  his  death. 

The  petition  alleged  that  his  death  was  di- 
rectly caused  by  the  gross  and  wanton  negli- 
gence and  reckless  conduct  of  the  employes  of 
the  defendant  In  charge  of  the  two  trains. 
The  negligence  alleged  is  (1)  that  the  crew  In 
charge  of  the  forward  train  failed  to  send 
back  a  flagman  to  warn  the  rear  train;  (2) 
that  the  engineer  of  the  rear  train  failed  to 


give  warning  of  the  approach  of  his  train, 
and  recklessly  and  wantonly  ran  his  engine 
into  the  caboose.  The  errors  complained  of 
are  the  refusal  to  sustain  a  demurrer  .to  the 
plaintiff's  evidence,  the  refusal  to  give  a  per- 
emptory instruction  directing  a  verdict  in 
favor  of  the  defendant  on  the  special  find- 
ings, and  the  overruling  of  the  motion  for 
a  new  trial.  The  Jury  in  answer  to  special 
questions  found  that  Lacy  had  been  a  brake- 
man  and  a  conductor  on  other  roads  for  a 
number  of  yean  previous,  and  that  he  re- 
quested the  conductor  to  carry  him  free  of 
charge;  that  he  neither  paid  nor  offered  to 
pay  fare,  nor  presented  a  ticket,  pass,  or  per- 
mit, and  intended  to  ride  without  the  pay- 
ment of  fare ;  that  the  train  was  one  on 
which  passengers  were  not  carried  under  the 
rules  and  regulations  of  the  company;  that 
the  conductor  had  no  right  to  carry  him  free 
of  charge  or  on  the  train  In  question;  that 
Lacy  had  no  reasonable  cause  to  believe  that 
the  conductor  had  such  authority;  and  that 
be  had  no  right  to  be  on  the  train. 

The  railway  company  claims  that  the  de- 
ceased was  a  trespasser.   On  the  other  hand, 
it  Is  claimed  he  was  on  the  train  by  the  per- 
mission of  the  conductor,  and  was  therefore 
a  licensee.   For  the  purpose  of  this  case  at 
least,  the  distinction  Is  unimportant,  for 
there  was  no  claim  in  the  petition  or  on  the 
trial  that  the  relation  of  carrier  and  passen- 
ger existed  between  the  railway  company 
I  and  the  deceased.   The  action  was  brought 
I  and  the  trial  proceeded  upon  the  theory  that 
!  the  railway  company  could  only  be  liable  for 
I  such  injuries  as  were  occasioned  by  the  reck- 
■  less  or  wanton  negligence  of  its  servants, 
j  The  Jury  were  Instructed  that  no  liability 
I  was  claimed  in  consequence  of  common  or  or- 
I  dinary  negligence.   As  observed,  the  Jury 
made  a  finding  that  the  deceased  had  no 
I  right  to  be  upon  the  train.   The  instructions 
|  told  the  Jury  that,  if  they  so  found,  the  rail- 
way company  owed  him  no  duty  except  to 
abstain  from  recklessly  or  wantonly  Injuring 
him.   The  vital  question  in  the  case,  there- 
fore, is  whether  there  is  in  the  evidence  suffi- 
cient to  Justify  a  recovery  on  the  ground  that 
Lacy's  death  was  caused  by  the  reckless  or 
i  wanton  negligence  of  the  employes  of  defend- 
|  ant. 

The  first  claim  of  negligence,  the  failure  of 
|  the  employes  of  the  forward  train  to  send 
I  back  a  flagman  to  warn  the  second  train,  is 
I  entirely  eliminated  by  the  special  findings. 
1  The  Jury  found  upon  evidence  about  which 
I  there  can  be  no  dispute  that  It  was  not  the 
i  custom  of  trains  stopping  at  Libera]  in  the 
daytime  to  guard  the  rear  by  sending  back  a 
flagman,  for  the  reason  that  the  track  from 
the  west  is  straight  for  a  mile  and  three- 
quarters  and  slightly  upgrade,  and  that  a 
train  standing  at  the  station  could  be  seen  by 
the  engineer  on  the  second  train  under  the 
circumstances  and  conditions  existing  at  the 
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time  of  the  accident  for  a  distance  of  1%  to 
2  miles.   They  also  fonnd  that  the  engineer 
of  the  second  train  saw  the  first  train  at  a 
distance  of  a  mile  and  a  half,  and,  in  addi- 
tion, that  the  engineer  and  crew  of  the  sec- 
ond train  knew  that  the  first  train  wonld  [ 
stop  on  the  main  track  at  Liberal.   So  that,  j 
If  the  jury  had  based  the  general  verdict  on 
the  ground  of  negligence  of  the  crew  of  the 
first  train  in  failing  to  send  back  a  flagman, 
it  could  not  be  permitted  to  stand.  Whether 
negligence  or  not,  the  failure  to  send  back  a 
flagman  could  not  have  been  the  proximate  , 
cause  of  the  accident.   The  only  object  of 
sending  back  a  flagman  would  be  to  warn  the 
second  train  of  that  which  the  crew  of  the 
second  train  had  knowledge  long  before  they 
could  have  seen  a  flagman.  The  situation  is 
like  that  In  Railway  Co.  v.  Wheeler  (on  re-  ■ 
hearing)  70  Kan.  760,  83  Pac.  27,  where  the 
negligence  alleged  was  In  failing  to  give  the 
statutory  signals.   The  Jury  in  that  case 
made  a  finding  that  the  person  In  charge  of  j 
the  injured  cattle  saw  the  approaching  train  j 
when  it  was  one-half  mile  distant  from  him.  | 
It  was  held  that  the  failure  to  sound  the  j 
whistle  80  rods  from  the  crossing  could  not 
have  been  the  proximate  cause  of  the  Injury. 

The  second  ground  of  negligence  alleged 
Is  that  the  engineer  of  the  rear  train  failed 
to  warn  the  other  of  the  approach  of  his 
train,  and  that  he  recklessly  and  wantonly 
ran  his  engine  Into  the  caboose.  No  affirma- 
tive testimony  was  offered  by  the  plaintiff  as 
to  what  the  engineer  did  or  failed  to  do  In 
the  management  of  his  train,  except  that  a 
witness  testified  that,  when  the  danger  signal 
was  sounded,  the  train  was  about  300  yards 
from  the  caboose.  Testimony  was  also  of- 
fered showing  the  force  of  the  collision,  and 
that  the  train  was  running  25  miles  an  hour 
when  It  struck  the  caboose.  Proof  was  also 
offered  that  it  was  the  duty  of  the  engineer 
In  approaching  a  station  to  have  his  train 
under  control,  so  he  could  stop  his  train  any- 
where. Plaintiff's  case  rests,  therefore,  large- 
ly upon  the  natural  inference  to  be  drawn 
from  the  fact  of  a  collision  in  the  daytime  on 
a  straight  track,  where  the  engineer  of  the 
rear  train  had  the  forward  train  in  plain 
view  for  more  than  a  mile  and  a  half.  The 
fact  that  a  collision  occurred  Is  not  prima 
facie  evidence  that  it  was  caused  wantonly. 
There  must  be  some  fact  or  circumstance  in 
evidence  from  which  the  natural  or  reason- 
able inference  arises  that  it  was  caused  by 
the  reckless  or  wanton  conduct  of  some  one. 
While  negligence  may  be  Inferred  from  other 
facta  in  evidence,  the  inference  must  be  a 
natural  and  reasonable  one.  A.,  T.  &  S.  F. 
Rid.  Co.  v.  Brassfleld,  51  Kan.  167,  32  Pac. 
814.  In  Railway  Co.  v.  Morris,  64  Kan.  411, 
415,  67  Pac.  837,  839,  Mr.  Justice  Smith, 
speaking  for  the  court,  said:  "While  ques- 
tions of  fact  are  for  the  jury  to  decide,  yet  a 
conclusion  reached  ought  to  be  founded  on 
evidence  which  fairly  tends  to  support  the 


finding.  When  a  Jury  finds  negligence  to  ex- 
ist because  of  a  probability  that  some  one  was 
lacking  In  care,  such  probability  must  be  bas- 
ed upon  rational  grounds,  and  have  some 
support  in  the  evidence  introduced  in  the 
case."  In  the  case  at  bar  some  weight  must 
naturally  be  given  to  the  presumption  that 
out  of  regard  for  his  own  safety,  and  that  of 
the  other  persons  on  the  train,  as  well  as  for 
the  property  of  the  railway  company,  the 
engineer  acted  neither  willfully,  nor  in  utter 
disregard  of  the  natural  consequences  of  his 
acts.  On  the  part  of  the  defendant  the  en- 
gineer of  the  rear  train  testified:  That  he 
saw  the  forward  train  as  he  came  up  over  the 
hill  into  Liberal.  When  he  first  saw  It,  it 
was  standing  on  the  main  track,  just  where 
he  expected  to  find  it,  about  1%  miles  away 
from  where  he  then  was.  He  was  running 
about  25  miles  an  hour.  As  soon  as  he  got 
over  the  hill,  and  when  about  a  mile  or  a 
mile  and  a  quarter  from  the  rear  end  of  the 
forward  train,  he  applied  the  air  for  the  pur- 
pose of  setting  the  brakes.  This  was  about 
the  distance  from  Liberal  where  the  air  was 
usually  applied  In  order  to  stop  at  that  place. 
The  air  did  not  hold,  and  had  no  effect  in 
slowing  up  the  train.  Immediately  there- 
after he  made  a  second  application  of  the 
air  which  did  not  have  any  effect  on  stop- 
ping or  slowing  up  the  train.  He  then  ap- 
plied the  emergency  brake,  whistled  for 
brakes,  and  signaled  the  forward  train  by 
two  short  blasts  of  the  whistle.  In  the  mean- 
time he  set  the  straight  air  brake  on  the 
engine  and  the  straight  air  took  hold.  He 
then  reversed  the  engine  and  gave  it  steam, 
the  effect  of  which  was  to  make  the  engine 
work  directly  against  Itself.  He  stayed  on 
the  engine  until  it  got  within  about  three 
car  lengths  of  the  caboose  on  the  forward 
train,  and  he  saw  that  he  could  not  stop  It 
At  the  time  In  question  there  was  nothing  on 
his  train — no  apparatus  of  any  kind — which 
could  have  been  used  for  the  purpose  of  re- 
tarding the  speed  of  the  train  that  he  did 
not  use.  He  did  not  know  why  the  air 
brakes  failed  to  work.  If  they  had  worked 
In  the  usual  and  ordinary  manner  his  train 
would  have  stopped  before  reaching  the  rear 
of  the  forward  train.  The  brakes  had  been 
working  first  class  during  the  night,  and  from 
the  time  he  left  Dalhart  up  until  he  made  the 
reduction  for  the  purpose  of  stopping  at  Lib- 
eral. 

Among  the  special  findings  of  the  Jury  is 
the  following:  "Q.  65.  Did  the  employes  of 
the  defendant  railway  company  purposely 
cause  the  collision?  A.  Not  purposely;  but 
through  negligence  of  the  employes."  The 
term  "negligence"  without  any  qualification 
usually  means  ordinary  negligence.  Kansas 
Pac.  Ry.  Co.  v.  Pointer,  14  Kan.  37.  It  was 
said  in  K.  P.  Ry.  Co.  v.  Whipple,  39  Kan. 
531,  542,  18  Pac.  730,  735:  "In  popular  use 
and  by  our  decisions  'recklessness'  and  'wan- 
tonness' are  stronger  terms  than  mere  or  or- 
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dinar?  negligence."  Again,  in  the  recent  case 
of  Missouri  Pacific  Ry.  Co.  v.  Walters  (Kan.) 
96  Pac.  346,  Mr.  Justice  Burch,  speaking  for 
the  court,  said:  "Reckless  disregard  of  se- 
curity, wantonness,  or  other  equivalent  of 
bad  faith,  and  the  willful  or  malicious  dis- 
position to  Injure  all  Involve  something 
else  than  negligence."  It  is  Insisted  that  the 
language  of  the  jury  In  answer  to  the  spe- 
cial question  should  be  strictly  Interpreted 
as  a  finding  that  there  was  neither  willful 
nor  wanton  negligence  but  only  ordinary  neg- 
ligence, for  which  In  this  case  the  railway 
company  cannot  be  held  liable.  On  the  other 
hand,  the  general  verdict  can  only  be  ex- 
plained on  the  theory  that  the  jury  found 
that  the  death  of  the  deceased  was  occasion- 
ed by  the  wanton  negligence  of  the  engineer, 
and  meant  to  find  by  the  foregoing  answer 
that  there  was  no  purpose  or  Intent  to  inflict 
the  Injury.  It  is  not  contended  that  there 
was  any  evidence  of  willful  negligence  on 
the  part  of  the  engineer.  To  constitute  will- 
ful negligence,  there  must  be  a  design,  pur- 
pose, or  Intent  to  do  wrong  or  to  cause  the 
injury.  True  the  courts  and  text-writers 
quite  generally  agree  that  recklessness 
amounting  to  an  utter  disregard  of  conse- 
quences will  be  held  to  supply  the  place  of 
specific  Intent  Cincinnati,  Indianapolis,  St 
Louis  &  Chicago  R.  R.  Co.  v.  Cooper,  Adm'r, 
120  Ind.  460,  22  N.  E.  840,  6  L.  R.  A.  241,  16 
Am.  St  Rep.  334;  Louisville  &  Nashville  Rail- 
road Company  v.  Fllbern's  Adin'x,  6  Bush 
(Ky.)  574,  00  Am.  Dec.  600;  Beach  on  Contrib- 
utory Negligence,  53.  And  a  reckless  Indiffer- 
ence or  disregard  of  the  natural  or  probable 
consequences  of  doing  or  omitting  to  do  an 
act,  which  is  generally  termed  wanton  negli- 
gence, carries  with  It  the  same  liability  as 
an  injury  inflicted  by  willfulness.  We  deem 
it  unnecessary  to  consider  here  the  nice 
distinctions  sometimes  drawn  by  courts  In 
respeet  of  willful  negligence  and  wanton 
negligence.  It  Is  sufficient  in  our  opinion 
that  there  was  in  this  case  an  absence  of  af- 
firmative or  other  testimony  tending  to  show 
that  the  injury  was  occasioned  by  the  wan- 
ton negligence  of  the  engineer,  or  that  It  was 
the  result  of  that  conscious  disregard  of  or 
reckless  indifference  to  the  probable  or  natur- 
al consequences  of  his  conduct  which  is  us- 
ually termed  wantonness. 

In  our  opinion  the  trial  court  should  have 
Riven  a  peremptory  instruction  to  find  for 
the  defendant.  Plaintiff  in  error  urges  that 
judgment  should  be  directed  In  Its  favor,  but 
as  observed,  the  special  findings  construed 
with  the  general  verdict  amount  to  a  finding 
that  the  death  of  the  deceased  was  caused 
by  the  reckless  and  wanton  negligence  of  the 
engineer.  While  we  hold  that  the  facts  In 
evidence  are  not  sufllcient  to  justify  such 
finding  or  to  support  the  verdict  It  Is  ap- 
parent that  judgment  cannot  be  directed. 


The  Judgment  therefore  will  be  reversed, 
and  the  cause  remanded  for  another  trial 
All  the  Justices  concurring. 


BECK  v.  LAVIN  et  aL 

(Supreme  Court  of  Idaho.    May  5,  1908.  On 
Rehearing  Nov.  14,  1008.) 

1.  Plkaoino   (8  336*)— Papers  in  Action 
— Service—  Resident  Attobnet. 

Under  the  laws  of  this  state,  it  is  the  prop- 
er practice  to  serve  papers  in  an  action  upon  the 
resident  attorney. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  1017;  Dec  Dig.  |  336.*] 

2.  Replevin  (|  44#) — Custodian— Lien  fob 
Fees. 

Property  in  the  custody  of  the  sheriff,  who 

E laces  it  in  the  care  of  a  custodian  or  keeper, 
i  in  the  absolute  control  of  the  sheriff,  and  the 
custodian  or  keeper  has  no  lien  thereon  for  his 
fees  or  costs  of  keeping  the  same. 

[Ed.  Note.— For  other  cases,  see  Replevin,  Dec. 
Dig.  S  44.*] 

3.  Judgment  (|  159*)— Default—  Vacation 
—Affidavits. 

Affidavits,  on  motion  to  set  aside  a  default 
judgment,  must  show  that  the  default  occurred 
through  mistake,  inadvertence,  or  excusable  neg- 
lect, under  the  provisions  of  section  4229,  Rev. 
St.  1887.  and  that  the  defendant  had  a  merito- 
rious defense  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  8  312;  Dec.  Dig.  |  150*  j 

4.  Liens  (8  1*)— Statutes— Application. 

The  provisions  of  section  3445,  Rev.  St 
1887,  as  amended  by  Laws  1803,  p.  67,  provide 
that  every  person  who,  while  lawfully  in  the 
possession  of  an  article  of  personal  property, 
renders  any  service  to  the  owner  thereof,  in  con- 
nection therewith,  has  a  special  lien  thereon, 
etc.,  has  no  application  to  property  in  the  cus- 
tody of  the  law. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent 
Dig.  |  2;  Dec.  Dig.  |  L»] 

On  Rehearing. 

1.  Judgment  (8  162*)— Default— Vacation— 

Counteb  Affidavits. 

When  an  application  to  open  a  default  judg- 
ment is  made  upon  affidavits,  the  court  will 
hear  counter  affidsvits  only  upon  the  question  as 
to  the  excuse  for  permitting  the  default  but 
will  not  permit  the  facts  stated  in  the  defendant's 
affidavits,  which  constitute  his  defense  to  an 
action,  to  be  rebutted  by  counter  affidavits. 

[Ed.  Note— For  other  cases,  see  Judgment 
Cent  Dig.  8  310;  Dec.  Dig.  6  162.»] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
County;  William  W.  Woods,  Judge. 

Replevin  by  Simon  Beck  against  Margaret 
Lav  in  and  others.  A  default  Judgment  was 
rendered  for  plaintiff,  which  on  motion  was 
set  aside,  and  plaintiff  appeals.  Reversed. 

R.  E.  McFarland,  for  appellant  Frank  T. 
Post,  John  P.  Gray,  and  Robert  Elder,  for 
respondents. 

SULLrVAN,  J.  This  Is  an  appeal  from  an 
order  vacating  and  setting  aside  a  judgment 
obtained  by  default    The  action  is  one  In 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  data,  A  Reporter  Induces 
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replevin,  commenced  by  the  appellant  against 
the  respondents,  Lavin  and  others,  to  re- 
cover the  possession  of  certain  personal 
property,  consisting  of  a  lot  of  undertaking 
goods,  alleged  to  be  of  the  value  of  $947.50. 
To  the  complaint  the  defendants  interposed 
a  demurrer,  which  appears  to  have  been 
confessed  by  the  plaintiff,  and  he  thereafter 
filed  an  amended  complaint,  and  served  the 
same  by  mail  on  one  of  the  atton.eys  for 
the  defendanta  It  appears  from  the  record 
that  the  attorneys  who  filed  the  demurrer 
to  the  complaint  were  nonresidents  and,  as 
required  by  the  laws  of  this  state,  signed 
the  name  of  the  resident  attorney  to  said 
demurrer,  whom  they  neglected  to  •  notify 
of  that  fact  Under  our  law  It  is  the  prop- 
er practice  to  serve  papers  in  an  action  on 
the  resident  attorney,  and  the  service  of  the 
amended  complaint  on  the  resident  attorney 
was  a  sufficient  service.  When  the  amend- 
ed complaint  was  served  on  such  resident  at- 
torney, he  had  no  information  in  regard  to 
■aid  action,  and  .wrote  a  letter  to  the  at- 
torney for  appellant,  requesting  him  to  ad- 
vise the  writer  in  regard  to  the  case,  as 
he  was  not  familiar  with  it  Counsel  for 
appellant  did  not  answer  said  letter,  and 
thereafter  had  a  default  entered,  and  after 
said  default  was  entered,  said  resident  coun- 
sel met  appellant's  attorney  on  the  street, 
and  some  conversation  occurred  between 
them  in  regard  to  the  matter,  and  it  ap- 
pears that  the  impression  was  left  on  the 
mind  of  the  resident  attorney  for  the  de- 
fendants that  a  mistake  had  been  made  in 
sending  a  copy  of  said  amended  complaint 
to  him.  The  next  day  thereafter  a  default 
judgment  was  entered  against  the  defend- 
ants, requiring  them  to  deliver  said  personal 
property  to  the  appellant,  or  to  pay  him  the 
value  thereof.  Some  time  thereafter  a  mo- 
tion was  made  to  set  aside  said  default 
Judgment  and  to  permit  the  defendants  to 
answer.  Several  affidavits  were  filed,  pro 
and  con,  in  support  of  and  against  said  mo- 
tion, and  the  court,  after  hearing  said  mat- 
ter, sustained  the  motion  and  set  aside  the 
judgment  The  appeal  is  from  that  action 
of  the  court,  and  the  only  error  assigned  Is 
that  the  court  erred  in  granting  said  mo- 
tion. 

In  order  to  fully  understand  this  case 
it  will  be  necessary  to  consider  the  manner 
in  which  said  personal  property  came  into 
the  hands  of  the  defendants  in  this  action. 
They  do  not  claim  to  be  the  owners  of  the 
property.  They  only  claim  that  they  have 
a  lien  on  the  same  for  keepers'  fees,  or  for 
the  rent  of  the  building  in  which  the  sheriff 
had  theretofore  stored  said  personal  property. 
The  facts  leading  up  to  the  sheriff's  taking 
possession  of  said  property  are  substantial- 
ly as  follows:  It  appears  that  a  proceeding 
had  been  commenced  for  the  foreclosure  of 
an  alleged  chattel  mortgage,  given  by  the 
appellant  Beck  on  said  personal  property; 
that  the  sheriff  took  possession  thereof,  and 


stored  the  same  in  a  building  belonging  to 
the  Lavlns,  or  a  building  over  which  they 
had  control.  Thereafter  Beck  brought  suit 
to  restrain  the  foreclosure  of  said  mortgage, 
and  before  sold  action  was  tried,  a  stipula- 
tion or  agreement  in  settlement  of  said 
matter  was  entered  Into,  under  and  by 
which  it  was  expressly  stipulated  that  the 
plaintiff,  Beck,  should  have  the  personal 
property  covered  by  said  chattel  mortgage, 
free  and  clear  of  any  and  all  claims  on 
the  part  of  the  defendants,  or  either  of 
them,  and  that  the  said  Beck  should  pay  the 
costs  and  expenses  of  the  sheriff  for  keep- 
ing and  caring  for  said  personal  property, 
if  any,  since  the  same  had  been  in  his  hands. 
In  the  action  in  which  said  stipulation  was 
made  the  sheriff  was  made  a  party,  and,  as 
we  view  it,  regardless  of  other  questions 
that  have  been  discussed  by  counsel,  the 
case  turns  upon  the  question  as  to  whether 
the  defendants  in  this  action  have  a  lien 
upon  said  personal  property  for  the  rental 
of  the  building  or  place  where  said  goods 
were  stored  or  kept,  and  for  their  care  and 
custody.  They  claim  that,  as  the  sheriff 
left  said  property  with  them  to  be  kept  by 
them,  they  have  a  right  to  hold  the  same 
until  their  charges  are  paid.  It  appears 
from  the  affidavits,  filed  In  support  of  the 
motion  to  set  aside  the  default,  that  the 
sheriff  himself  claims  no  interest  whatever 
in  said  property,  or  claims  no  fees  or  charges 
due  him  thereon.  That  being  true,  have  the 
defendants  under  those  facts  any  lien  on 
said  chattels?  We  think  not  If  they  were 
keepers  for  the  sheriff,  they  must  look  to  the 
sheriff  for  their  pay,  and  cannot  have  a  lien 
on  the  property  left  with  them  by  the 
sheriff.  The  sheriff  had  a  right  to  retain 
possession  of  said  property  until  his  fees 
and  cost  of  taking  and  holding  the  same  had 
been  paid,  but  the  keeper  or  custodian  did 
not  have  that  right  after  the  sheriff  bad  re- 
leased said  property  from  his  custody.  It 
appears  from  the  affidavit  of  appellant  that 
the  sheriff  who  succeeded  the  one  who  had 
taken  said  property  released  and  surrender- 
ed the  same  to  appellant,  and  informed  ap- 
pellant that  he  had  no  claim  against  it,  and 
that  appellant  could  go  and  get  It  Those 
statements  in  the  affidavit  are  not  denied, 
and  must  be  taken  as  true.  Under  those 
facta,  respondents  had  no  authority  to  detain 
said  property,  but  must  look  to  the  sheriff 
for  their  costs  as  custodian  or  keeper,  if 
any  they  have  coming  to  them.  Therefore, 
as  the  defense  set  up  in  the  affidavit  of  the 
principal  respondent  in  support  of  the  mo- 
tion to  set  aside  said  Judgment,  Is  no  defense 
to  this  action,  the  court  erred  in  granting 
said  motion;  as  in  cases  of  this  kind  the 
defaulting  party,  under  the  provisions  of 
section  4229,  Rev.  St.  1887,  must  not  only 
show  that  the  default  occurred  through  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect  but  must  also  show  that  he  has  a 
meritorious  defense  to  the  action.  Holceman 
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&  Co.  t.  Henneberry,  11  Idaho,  428,  83  Pac. 
407. 

Counsel  for  respondent,  in  support  of  his 
contention,  cite  section  3445,  Rev.  St  1887,  as 
amended  by  Laws  1893,  p.  87,  which  pro- 
vides that  every  person  who,  while  lawfully 
in  the  possession  of  an  article  of  personal 
property,  renders  any  service  to  the  owner 
thereof,  by  labor  or  skill  in  protecting  or 
keeping  the  same  has  a  special  lien  there- 
on, etc.  The  provisions  of  that  section  do 
not  apply  to  this  case,  as  this  property  was 
in  the  custody  of  the  law;  and,  whenever 
the  sheriff,  in  whose  hands  it  was,  desired 
to  release  the  same,  he  had  that  authority, 
and  the  custodian  or  keeper  under  him  had  no 
authority  to  hold  it  after  its  release.  The 
same  may  be  said  of  the  decisions  cited  by 
respondent  on  this  question,  as  they  have 
no  application  to  keepers  of  property  ap- 
pointed by  the  sheriff ;  for  in  such  cases  the 
custody  of  the  keeper  is  the  custody  of  the 
sheriff,  and  he  must  look  to  the  sheriff 
for  his  compensation.  Counsel  also  cite  Bar- 
rie  v.  Northern  Assurance  Co.,  99  Minn. 
272,  109  N.  W.  248,  which  case  involves  the 
opening  of  a  default  Judgment  Counsel  for 
respondent  contend  that  this  case  holds  that 
where  there  Is  a  showing  not  manifestly 
insufficient  the  court  should  be  liberal  in 
the  exercise  of  Its  discretion  in  the  further- 
ance of  justice  in  setting  aside  a  default  In 
that  case  It  was  held  that  the  answer  dis- 
closed a  good  defense.  That  case  is  not 
applicable  here,  for  the  reason  that  the  show- 
ing to  set  aside  the  default  In  the  case  at 
bar  is  manifestly  insufficient  for  the  reason 
that  it  falls  to  show  a  meritorious  defense. 

The  order  setting  aside  the  judgment 
must  therefore  be  reversed,  and  the  case  re- 
manded, with  instructions  to  overrule  said 
motion.   Costs  are  awarded  to  the  appellant 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 

On  Rehearing. 

SULLIVAN,  J.  This  case  was  submitted 
to  this  court  at  its  March  term,  1908,  and 
was  decided  by  the  court  on  May  5,  1908. 
Thereafter  a  petition  for  rehearing  was 
granted,  and  the  case  was  again  orally  argued 
at  the  October  term  of  this  court  The  facts 
necessary  to  an  understanding  of  the  case 
are  set  forth  In  the  former  opinion,  and  will 
not  be  repeated  here.  The  only  point  urged 
on  the  rehearing  was  that  the  court  had 
erred  in  considering  counter  affidavits  on  the 
motion  to  set  aside  the  default  which  affi- 
davits, it  is  contended,  controverted  the  facts 
set  up  as  a  defense.  We  did  not  consider  In 
the  former  opinion  that  the  facts  referred 
to  In  the  counter  affidavit  were  a  contradic- 
tion of  the  proposed  defense,  but  considered 
them  as  further  and  additional  facts  connect- 
ed with  said  transaction,  that  had  not  been 
set  out  in  the  proposed  defense.  But  con- 
ceding that  they  were  contradictory  of  the 


facts  set  up  as  a  defense  to  the  action,  it 
would  be  of  no  consequence  In  this  case,  for 
the  reason  that  the  facts  pleaded  do  not  con- 
stitute a  defense.  It  is  well  settled  that  a 
default  will  not  be  set  aside  unless  a  suffi- 
cient affidavit  of  merits  is  filed,  which  affi- 
davit should  show  sufficient  cause  for  setting 
aside  the  default,  as  well  as  the  facts  that 
would  constitute  a  defense  to  the  action ;  but 
proper  practice  does  not  permit  the  facts 
stated  in  the  applicant's  affidavit  which  con- 
stitute his  defense  to  the  action,  to  be  rebut- 
ted by  counter  affidavits.  The  court  will  not 
try  the  merits  of  the  case  upon  affidavits,  but 
will  hear  counter  affidavits  as  to  the  excuse 
for  permitting  the  default  Douglas  v.  Todd, 
96  Cal.  656,  31  Pac.  623,  81  Am.  St  Rep.  247; 
23  Cyc  958. 

The  defendants,  in  their  application  to 
set  aside  the  default  as  a  defense  set  forth 
a  certain  contract  or  stipulation  entered  into 
between  this  appellant  and  the  sheriff  of 
Kootenai  county,  and  another  whereby  cer- 
tain proceedings  or  actions  then  pending 
should  be  settled  and  adjusted,  one  of  which 
actions  involved  the  personal  property  which 
Is  sought  to  be  replevlned  in  this  case.  The 
third  and  fourth  paragraphs  of  that  stipula- 
tion are  as  follows: 

"(3)  That  the  plaintiff,  Simon  Beck,  have 
the  personal  property  covered  by  said  chattel 
mortgage  free  and  clear  of  any  and  all  claims 
on  the  part  of  the  defendants  or  either  of 
them. 

"(4)  That  the  plaintiff,  Simon  Beck,  out  of 
the  personal  property  so  covered  by  said  chat- 
tel mortgage,  or  otherwise,  pay  the  costs  and 
expenses  of  the  sheriff  for  keeping  and  car- 
ing for  said  personal  property,  If  any,  since 
the  same  has  been  In  the  hands  of  the  said 
sheriff." 

In  that  stipulation  the  sheriff,  who  had 
taken  possession  of  that  property,  stipulated 
that  this  appellant  should  have  said  personal 
property  "free  and  dear  from  any  and  all 
claims  on  the  part  of  the  defendants,  or 
either  of  them" ;  and  it  was  further  provided 
that  this  appellant  should  pay  the  costs  and 
expenses  of  the  sheriff  for  keeping  and  caring 
for  said  personal  property  out  of  said  per- 
sonal property  or  otherwise.  It  was  there 
left  optional  with  the  appellant  whether  he 
pay  the  costs  out  of  this  personal  property 
or  otherwise.  He  was  at  liberty  to  pay  all 
costs  out  of  whatever  funds  he  might  deem 
best  We  think  the  clear  intention  of  the 
parties  to  that  stipulation  was  to  turn  said 
personal  property  over  to  the  appellant  and 
the  sheriff  apparently  was  willing  to  take 
the  appellant  personally  for  the  payment  of 
his  costs  and  charges  in  holding  the  same. 
We  think  this  conclusion  is  irresistible  from 
the  wording  of  said  stipulation.  That  being 
true,  Beck  was  entitled  to  the  immediate 
possession  of  said  property,  and  the  keepers 
appointed  by  the  sheriff  to  hold  the  same 
had  no  legal  authority  to  detain  it  as  they 
must  look  to  the  sheriff  for  their  costs  of 
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keeping  the  same,  and  had  no  lien  on  the 
property  therefor.  We  therefore  conclude 
that  the  defendant  has  failed  to  set  up  a 
meritorious  defense,  or  any  defense  at  all, 
and  for  that  reason  the  trial  court  erred  in 
setting  aside  said  default 

The  order  setting  aside  said  default  must 
be  reversed,  and  the  cause  remanded,  for  fur- 
"  ther  proceedings  in  accordance  with  the  views 
expressed  in  this  opinion. 

'  AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


OLYMPIA  MINING  00.  v.  KERNS  et  al. 
(Supreme  Court  of  Idaho.    Nov.  14,  1908.) 

1.  Appeal  and  Ebbob  (§  1203*) — Reversal — 
Proceedings  After  Remand — Dismissal. 

Where,  upon  appeal,  this  court  holds  that 
the  plaintiff,  a  foreign  corporation,  cannot  main- 
tain an  action  by  reason  of  the  fact  that  the 
contract  sued  on  required  that  the  plaintiff 
should  be  a  domestic  corporation  organized  un- 
der the  laws  of  this  state,  upon  the  remittitur 
going  down,  and  there  being  no  substitution  of 
a  domestic  corporation  or  change  in  the  plain- 
tiff, the  trial  court  is  justified  in  dismissing  the 
action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  5  1203.*] 

2.  Appeal  and  Ebbob  (|  1202*)— Re  vers  al— 
Proceedings  After  Remand— Trial. 

Where  this  court  tolas  that  a  plaintiff  can- 
not  maintain  an  action,  and  thereby  reverses  the 
case,  upon  the  same  being  called  for  retrial  in 
the  district  court,  and  there  being  no  change  of 
plaintiff,  the  court  is  justified  in  refusing  to  ad- 
mit proof  to  sustain  the  plaintiff's  cause  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1202.*] 

3.  Appeal  and  Ebbob  (f  692*)— Bill  or  Ex- 
ceptions—Necessity. 

Where  evidence  offered  and  refused  by  the 
court  is  not  made  a  part  of  the  judgment  roll 
by  a  bill  of  exceptions,  this  court  will  not  ex- 
amine such  evidence  upon  an  appeal  from  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2905;  Dec  Dig.  8  692.*] 

4.  Appeal  and  Ebbob  (f  1097*)— Prior  Ap- 
peal—Questions Determined— Dismissal. 

Where  every  question  presented  upon  an 
appeal  was  presented  and  determined  by  this 
court  upon  a  former  appeal,  the  latter  appeal 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  4358-4308;  Dec  Dig.  § 
1097.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
County;  W.  W.  Woods,  Judge. 

Action  by  the  Olympla  Mining  Company 
against  Abner  O.  Kerns  and  others.  From 
an  order  dismissing  the  cause,  plaintiff  ap- 
peals.  On  motion  to  dismiss.  Sustained. 

Chaa.  L.  Heitman,  A.  E.  Mayhew,  and  B. 
C.  MacDonald,  for  appellant  James  A. 
Wayne  and  J.  H.  Forney,  for  respondent 
Abner  Q.  Kerns.  J.  P.  Gray,  for  respondents 


William  J.  Hall  and  Federal  Mining  A  Smelt- 
ing Co. 

STEWART,  J.  This  case  was  here  on 
a  former  appeal.  13  Idaho,  514,  91  Pac.  92. 
In  the  opinion  rendered  in  that  case  this 
court  said:  "Under  the  provisions  of  the  con- 
tract, Kerns  had  a  right  to  insist  on  the  or- 
ganization of  such  corporation  under  the  laws 
of  the  state  of  Idaho.  That  being  the  con- 
clusion we  have  reached  after  a  careful  con- 
sideration of  this  case  on  the  petition  and 
arguments  on  the  rehearing,  the  decision  of 
that  question  ends  this  case;  for,  until  a 
corporation  is  organized  in  compliance  with 
the  provisions  of  said  contract,  neither  Cun- 
ningham nor  the  respondent  corporation  can 
enforce  the  provisions  of  said  contract  against 
Kerns.  Until  a  corporation  has  been  organ- 
ized under  the  provisions  of  the  contract, 
and  has  fully  complied  with  the  terms  and 
provisions  of  said  contract,  the  contract  can- 
not be  enforced  against  Kerns.  As  that  Is 
the  controlling  question  in  this  case,  It  is 
not  worth  while  for  us  to  consider  the  other 
questions  raised."  Upon  the  remittitur  going 
down,  the  cause  was  called  for  trial  by  con- 
sent of  the  parties.  No  amendment  was 
made  or  offered  to  the  complaint  The  plain- 
tiff, a  Washington  corporation,  still  remained 
the  plaintiff.  The  issues  presented  to  the 
trial  court  after  reversal  were  the  same  as 
at  the  former  trial.  The  plaintiff,  however, 
offered  to  produce  further  proof,  and  the 
court  announced  that  no  further  proof  could 
be  introduced  by  plaintiff  under  the  Supreme 
Court  decision,  for  the  reason  that  under  no 
circumstances  could  the  action  be  maintained, 
and  made  an  order  refusing  to  admit  such 
proof.  Afterward  the  court  entered  judg- 
ment for  the  defendant,  dismissing  said  ac- 
tion and  for  costs.  This  appeal  is  from  the 
judgment  of  dismissal. 

In  this  court  the  respondent  moves  to  dis- 
miss the  appeal,  and,  among  other  grounds, 
assigns  "that  the  case  was  once  decided  by 
this  court,  and  that  that  decision  was  final." 
Upon  the  former  appeal  this  court  held  that 
the  plaintiff,  a  Washington  corporation,  could 
not  maintain  the  action.  The  evidence  offered 
by  the  appellant  and  rejected  by  the  court 
Is  not  made  a  part  of  the  judgment  roll  by  a 
bill  of  exceptions,  and  for  that  reason  can- 
not be  reviewed  upon  an  appeal  from  the 
judgment  This,  then,  leaves  the  case  here 
upon  the  judgment  roll,  consisting  of  the 
same  pleadings  as  were  presented  to  this 
court  upon  the  former  appeal.  The  plaintiff 
is  the  same  Washington  corporation,  and 
cannot  maintain  this  action,  as  held  in  the 
former  opinion.  The  trial  court  was  justi- 
fied in  holding  that  the  plaintiff  could  not 
maintain  the  action,  and  In  dismissing  the 
same.  Every  question  presented  upon  this 
appeal  was  presented  to  this  court  upon  the 
former  appeal,  and  finally  decided  and  de- 
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terniined  by  the  decision  rendered  In  that 
case. 

The  motion  to  dismiss  the  appeal  will  be 
sustained.   Costs  awarded  to  the  respondent. 

AILSHIE,  C  J.,  and  SULLIVAN,  J„  con- 
cur. 


STATE  ex  tel.  ORICB  v.  DISTRICT  COURT 

OP  SECOND  JUDICIAL  DIST.  et  al. 
(Supreme  Court  of  Montana.    Nov.  13,  1908.) 

1.  Contempt  (8  54*)— Pboceeoinqs— Chaboks 
— Sufficiency. 

In  contempt  proceedings,  there  must  be  some 
direct  charge  either  positively  or  on  information 
and  belief  that  accused  committed  an  act  con- 
stituting a  contempt;  otherwise,  the  proceed- 
ings must  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  84  145,  146;  Dec.  Dig.  §  54.*] 

2.  Coubts  (j  112*)  —  Record  —  Remarks  of 
Judge. 

Where,  after  the  district  judge  had  denied 
a  motion  to  strike,  he  made  some  remarks  re- 
flecting upon  the  parties  to  the  cause,  such  re- 
.  marks  were  outside  of  the  record,  and  no  part 
of  the  record  of  the  case. 

{Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  |  112.*] 

8.  Judges  (|  51*) — Disqualification— Juris- 
diction. 

Rev.  Code  Civ.  Proc.  §  6315,  provides  that, 
on  the  filing  by  a  party  of  an  affidavit  disquali- 
fying the  trial  judge,  he  shall  be  without  further 
authority  to  act.  A  motion  to  strike  portions 
of  a  pleading  was  submitted  to  and  taken  under 
advisement  by  the  judge.  Pending  his  decision 
a  disqualifying  affidavit  was  filed  by  a  party. 
Thereafter  he  overruled  the  motion.  Held,  that 
his  jurisdiction  over  the  case  was  terminated. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  f  61.*] 

4.  Contempt  (f  8*)— Acts  Constituting  Con- 
tempt. 

A  newspaper  article  written  by  a  defendant 
in  a  pending  action,  which  recites  that  a  mo- 
tion to  strike  portions  of  the  answer  was  sub- 
mitted and  taken  under  advisement  by  the  judge, 
that  subsequently  a  codefendant  filed  a  dis- 
qualifying affidavit  against  the  judge,  and  that 
thereafter  the  judge  overruled  the  motion  to 
strike,  and  which  states  that  the  judge  prop- 
erly overruled  the  motion,  followed  by  a  per- 
sonal attack  on  the  judge  for  remarks  of  the 
judge  after  determining  the  motion,  which  re- 
marks were  outside  of  the  record,  shows  on  its 
face  that  the  offensive  language  does  not  refer  to 
any  judicial  action  or  pending  litigation,  but  re- 
fers solely  to  other  matter,  and  does  not  consti- 
tute contempt  of  court. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  8  14;  Dec.  Dig.  8  8.*] 

Original  proceeding  by  the  state,  on  the 
relation  of  John  R.  Grice,  against  the  district 
court  of  the  Second  Judicial  district  and 
George  M.  Bourquin,  judge  thereof,  to  re- 
view a  proceeding  in  the  district  court.  Pro- 
ceeding in  district  court  dismissed. 

John  J.  McHatton,  Jas.  T.  Fitzgerald,  Pe- 
ter Breen,  Jas.  H.  Baldwin,  Jesse  B.  Roote, 
and  Wight  &  Pew,  for  relator.  Jas.  E.  Mur- 
ray, for  respondents. 


SMITH,  J.  On  September  17.  1908,  the 
above-named  relator,  who  is  an  attorney  at 
law  and  justice  of  the  peace,  residing  at 
Butte,  filed  in  this  court  a  petition  wherein 
he  alleged  that  James  E.  Murray,  the  county 
attorney  of  Silver  Bow  county,  had  thereto- 
fore filed  in  the  district  court  of  said  county, 
before  George  M.  Bourquin,  one  of  the  judges 
thereof,  an  affidavit,  in  which  the  said  Mur- 
ray charged  the  relator  with  being  guilty  of 
a  contempt  of  court,  by  reason  of  having  pub- 
lished a  certain  letter  in  a  newspaper  called 
the  Butte  Miner,  and  that  said  judge  had  is- 
sued an  order  requiring  the  relator  to  show 
cause  why  he  should  not  be  punished  for 
contempt.  The  petition  then  alleges  that 
said  court  and  judge  are  "without  Jurisdic- 
tion to  proceed  against  your  petitioner ;  that 
said  affidavit  does  not  state  facts  sufficient 
to  constitute  a  contempt"  On  the  strength 
of  this  petition  a  writ  was  issued  out  of  this 
court  directing  the  respondents  to  send  to 
this  court  a  transcript  of  the  record  and  pro- 
ceedings in  said  contempt  matter  for  review. 
In  compliance  with  that  order,  the  respond- 
ents have  certified  up  the  record  of  the  pro- 
ceedings In  the  court  below.  That  record 
shows  that  the  county  attorney  filed  an  affi- 
davit in  the  district  .court  wherein  he  alleged 
that  on  September  12,  1908,  the  relator  had 
caused  to  be  published  in  the  Butte  Miner 
newspaper  a  letter  or  statement,  of  which 
the  following  is  a  part :  "To  the  Butte  Min- 
er: On  Saturday,  September  5,  1908,  a  mo- 
tion to  strike  from  the  answer  of  respond- 
ents in  the  proceeding  entitled  cause  No. 
A-1564,  State  of  Montana  ex  rel.  Thomns 
Dunbar,  plaintiff,  versus  John  R.  Grice,  Jus- 
tice of  the  Peace,  and  Charles  Rowe,  Con- 
stable, was  filed,  argued  and  submitted  to 
George  M.  Bourquin,  judge  of  Department 
Two  of  the  district  court  of  the  second  Judi- 
cial district  of  the  State  of  Montana,  in  and 
for  the  county  of  Silver  Bow.  The  said 
judge  took  the  same  under  advisement,  and 
on  Saturday,  September  12,  1908,  overrul- 
ed the  same.  On  Wednesday,  September  9. 
1908,  the  said  judge  was  disqualified  by  an 
affidavit  of  said  constable  from  proceeding  to 
exercise  further  jurisdiction  in  the  premises, 
because  of  the  fact  that  an  intimated  opinion 
(his  own)  had  been  given  before  the  merits 
of  the  proceeding  bad  been  presented  to  him 
for  consideration.  Notwithstanding  the  facts, 
which  are  of  record,  the  said  Judge  Bour- 
quin handed  down  a  decision  in  which  he 
properly  overruled  the  motion  to  strike,  but 
after  having  been  put  in  the  clear  because  of 
his  prejudged  merits  of  the  proceeding, 
George's  opinion  found  its  way  Into  print 
*  •  *  The  only  matter  that  the  court  was 
asked  to  pass  upon  was  as  to  whether  or  not 
the  motion  to  strike  should  or  would  not  be 
sustained.  Judge  Bourquin  was  disqualified 
for  two  reasons  from  acting  in  the  matter. 
First  he  openly  and  publicly  from  the  bench 
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disqualified  himself,  as  a  matter  of  fact  aud 
law,  from  passing  upon  the  merits  of  the 
proceeding,  before  It  had  been  submitted  to 
hiiu.  Second,  one  of  the  respondents,  said 
constable,  disqualified  him  by  his  aflldavlt; 
so  the  second  blow  almost  killed  father,  yet 
he  Insisted  upon  acting  as  court,  judge,  jury 
and  lawyer."  Then  followed  a  vicious  attack 
upon  the  private  character  of  Judge  Bour- 
quln,  couched  In  most  unseemly  and  Intem- 
perate language.  From  the  phraseology  em- 
ployed, however,  It  Is  manifest  that  the  at- 
tack was  not  Inspired  by  the  ruling  of  the 
court  on  the  motion  to  strike,  but  by  some 
other  matter.  We  have  nothing  but  words 
of  condemnation  for  such  an  attack,  and  the 
relator's  counsel  does  not  attempt  to  justify 
It.  But  this  does  not  dispose  of  the  question 
before  us. 

The  question  here  Is  whether  the  district 
court  has  jurisdiction  to  proceed  with  the  In- 
quiry and  punish  the  relator  as  for  a  con- 
tempt. It  Is  the  settled  law  of  this  state 
that  there  must  be  some  direct  charge  made, 
either  positively  or  upon  Information  and  be- 
lief, that  the  defendant  committed  an  act 
constituting  a  contempt.  Otherwise  the  pro- 
ceeding must  be  dismissed.  Boston  ft  Mont 
Con.  C.  ft  S.  Min.  Co.  v.  Montana  Ore  Pur. 
Co.,  24  Mont.  117,  60  Pac.  807.  "The  review 
must  be  confined  to  the  Inquiry  whether  the 
tribunal,  board,  or  officer  has  acted  without 
jurisdiction.  Such  is  the  rule  of  the  common 
law,  the  declaration  of  the  statute,  and  the 
doctrine  of  this  court."  State  ex  rel.  King 
v.  District  Court,  24  Mont  494,  62  Pac.  820. 
It  appears  from  the  papers  In  the  case  that 
after  the  district  judge  had  denied  the  mo- 
tion to  strike,  he  made  some  remarks,  of 
which  the  following  are  a  part:  "So  far  as 
the  justice  Is  concerned,  the  answer  shows  a 
prima  fade  defense.  So  the  matter  cannot 
be  stricken,  but  left  for  the  trial  to  develop 
whether  true  or  an  unscrupulous  device  to 
defeat  the  exemption  laws  and  to  avoid  pay- 
ing this  relator  his  exempt  wages.  *  •  * 
And  It  Is  such  derelict  officers  In  base  al- 
liance with  some  unscrupulous  lawyer  that 
(making  some  particular  justice  court  a  den 
of  Iniquity  wherein  the  veriest  poor  are  un- 
consciously oppressed  and  robbery,  not  jus- 
tice done)  with  the  indlscrimlnatlng  stigmatize 
all  justice  courts  as  'justice  for  plaintiff' 
rather  than  'of  the  peace,'  and  bring  them 
into  disrepute."  These  remarks  were  after- 
wards printed  in  a  newspaper  In  the  city  of 
Butte.  The  remarks  of  the  judge  were  no 
part  of  the  records  in  the  case.  Phillips  v. 
Cobnrn,  28  Mont  45,  72  Pac  291;  Menard 
v.  Montana  Central  Ry.  Co.,  22  Mont.  340,  56 
Pac  592 ;  Harrington  v.  Butte  ft  Boston  Mln. 
Co.,  27  Mont  1,  69  Pac.  102.  Very  able  and 
exhaustive  arguments  were  made  at  the 
bearing,  and  both  sides  have  filed  excellent 
briefs,  wherein  the  modern  law  of  contempt 
Is  discussed  and  many  cases  are  cited.  But 


we  do  not  think  It  necessary  to  follow  coun- 
sel through  this  maze  of  decisions. 

It  appears  that  a  motion  to  strike  certain 
parts  of  the  answer  in  the  Dunbar  Case  was 
submitted  to  Judge  Bourquin  and  by  him 
taken  under  advisement  Pending  his  deci- 
sion a  disqualifying  affidavit  was  filed  against 
him.  Thereafter  he  overruled  the  motion 
to  strike.  This  ended  his  jurisdiction  over 
the  case  for  the  time  being  at  least  (section 
6315,  Rev.  Code  Civ.  Proc);  and  that  por- 
tion .  of  Mr.  Grice's  letter  which  we  have 
quoted  relates  entirely  to  this  judicial  action. 
The  reference  In  said  letter  to  a  lack  of  ju- 
risdiction on  the  part  of  the  district  judge 
evidently  means  jurisdiction  to  do  more  than 
pass  upon  the  motion  submitted.  It  is  true 
that  the  language  Is  not  elegant  nor  appro- 
priate from  the  lips  of  an  attorney,  but  never- 
theless there  Is  nothing  therein  contained 
reflecting  upon  the  action  of  either  the  court 
or  judge.  On  the  contrary,  it  is  expressly 
stated  therein  that  the  ruling  of  the  court 
was  correct  Had  the  relator  stopped  there, 
there  could  be  no  question  that  he  was  not 
in  contempt.  It  appears,  however,  that  he 
discontinued  his  comments  upon  the  decision 
of  the  court  and  launched  into  a  personal 
attack  upon  the  Judge  for  some  remarks 
made  by  him  after  the  final  determination  of 
the  motion.  The  writer  was  no  longer  com- 
menting upon  a  decision  of  the  court,  but  re- 
plying to  remarks  of  the  Judge  outside  of  the 
record.  We  are  of  opinion  that  the  article 
shows  on  its  face  that  the  offensive  language 
of  the  relator  did  not  refer  to  any  Judicial 
action  or  pending  litigation,  but  solely  to 
some  other  matter.  The  nature  of  such  other 
matter  is  disclosed  by  the  remarks  of  the 
judge  quoted  above.  These  remarks  after- 
wards found  their  way  into  print  and  the 
relator,  evidently  Incensed  thereby,  attempted 
to  reply  thereto  through  the  medium  of  the 
Butte  Miner.  The  whole  affair,  therefore, 
resolved  Itself  Into  a  personal  controversy  be- 
tween Judge  Bourquin  and  Mr.  Grlce. 

For  the  reason  that  the  district  court  was 
without  Jurisdiction  to  proceed,  upon  the  rec- 
ord as  disclosed  to  this  court,  it  is  directed 
that  the  order  to  show  cause  heretofore  is- 
sued by  the  district  tourt  be  vacated,  and 
the  proceeding  dismissed. 

HALLOWAY,  J.,  concurs.  BRANTLT,  0. 
J.,  being  absent  takes  no  part  in  the  forego- 
ing decision. 


MITCHELL  v.   BOSTON  ft  M.  CONSOL. 

COPPER  ft  SILVER  MIN.  CO. 
(Supreme  Court  of  Montana.    Not.  12,  1908.) 

1.  Appeal  and  Ebeob  (§  1062*)— Harmless 
Error— Submission  of  Issues. 

In  an  action  for  injury  to  a  smelter  em- 
ploye" caused  by  a  collision  while  running  an 
electric  motor,  error  in 'submitting  special  is- 
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sues,  as  to  whether  certain  superiors  had  for- 
bidden him  to  run  the  motor,  was  not  prejudi- 
cial to  him,  where  the  case  was  tried  on  the 
theory  that  the  issues  were  material,  since  plain- 
tiff could  have  had  submitted  the  issue  whether 
his  foreman  ordered  him  to  run  the  motor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  4212 ;  Dec  Dig.  §  1062.*] 

2.  Trial  (§  350*)— Submission  or  Issues. 

In  an  action  for  injury  to  a  smelter  em- 
ploye while  running  an  electric  motor  caused 
by  a  collision  with  another  train,  issues  arising 
on  plaintiffs  testimony  as  to  whether  he  knew 
before  starting  on  the  trip  that  the  other,  train 
had  entered  the  tunnel  where  the  collision  oc- 
curred, whether  he  could  have  seen  the  other 
train  in  time  to  have  avoided  the  collision, 
whether  the  lights  in  and  near  the  tunnel  were 
sufficient  to  enable  plaintiff  to  see  that  the  oth- 
er train  was  in  the  tunnel  when  he  entered  it, 
were  properly  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {$  828-830;   Dec.  Dig.  §  350.*] 

3.  Master  and  Servant  (§  154*)— Injury  to 
Servant— Dangkbs— Warning. 

An  employe  suing  for  injury  in  a  collision 
while  running  an  electric  motor  cannot  rely 
upon  the  employer's  failure  to  warn  him,  where 
he  knew  all  about  the  motor,  and  was  not  in- 
jured through  any  patent  or  latent  defect  in  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  308,  300;  Dec  Dig.  § 
154.*] 

4.  Master  and  Servant  (§  153*)— Injury  to 
Servant— Change  of  Employment. 

It  was  not  negligence  per  se  for  a  smelter 
company  to  change  an  employe's  occupation 
from  wheeler  or  "car  chaser*  to  that  of  motor- 
man,  and  in  an  action  for  injury  received  while 
running  a  motor,  based  on  the  employer's  fail- 
ure to  Instruct  him,  an  allegation  of  such  change 
must  be  supplemented  by  a  showing  of  a  neces- 
sity for  additional  instructions  relating  to  the 
new  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  315 ;  Dec.  Dig.  §  153.*] 

5.  Master  and  Servant  (§  139*)— Injury  to 
Servant— Failure  to  Make  Rules. 

A  smelter  employe,  suing  for  injury  receiv- 
ed in  a  collision  while  running  a  motor,  can- 
not rely  on  the  company's  failure  to  make  rules 
for  the  running  of  trains  so  as  to  avoid  colli- 
sions, where  no  proper  rules  are  suggested,  and 
it  appears  that  absence  of  rules  did  not  contrib- 
ute to  the  accident 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  289;  Dec.  Dig.  |  139.*] 

6.  Master  and  Servant  (8  245*)— Injury  to 
Servant— Conflicting  Orders— Effect. 

That  general  officers  of  a  smelter  company 
forbade  an  employe  to  run  a  motor  does  not  af- 
fect his  right  to  recover  for  injury  received 
while  running  it  pursuant  to  his  foreman's  or- 
der. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  780 ;  Dec.  Dig.  §  245.*] 

7.  Master  and  Servant  (8  291*)— Injury  to 
Servant— Instructions. 

It  was  improper  in  an  action  for  injury  to 
a  motorman  to  instruct  the  jury  to  "wholly" 
disregard  evidence  respecting  the  defective  con- 
dition of  the  motor  cab.  though  it  did  not  sus- 
tain a  charge  that  the  defect  contributed  to  the 
injury,  since  the  jury  had  the  right  to  consider 
all  the  circumstances,  including  the  construction 
of  the  cab,  in  determining  how  the  accident  oc- 
curred, and  the  liability  therefor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  8  291.*] 


8.  Trial  f|  359*)— Special  Findings — Er- 
feot  on  General  Verdict. 

Under  Rev.  Codes  1907.  8  6758,  special 
findings  control  a  general  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  857 ;  Dec  Dig.  ff  359.*] 

9.  Appeal  and  Error  (8  1068*)— Harmless 
Error— Instructions. 

It  was  not  prejudicial  error,  in  an  action 
for  injury  to  a  smelter  employe  while  running 
a  motor,  to  refuse  to  instruct  that,  if  bis  fore- 
man knew  he  was  about  to  make  a  trip  as  a 
motorman  and  consented  thereto,  defendant' f 
liability  in  keeping  the  place  safe,  etc-  was  tbe 
same  as  if  the  foreman  nad  ordered  plaintiff  to 
take  the  motor,  where  the  evidence  defeated 

!>laintifPs  right  to  recover  on  the  only  material 
ssue  presented ;  i.  e.,  whether  the  company  neg- 
ligently failed  to  provide  sufficient  lights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4225-4228;  Dec  Dig.  f 
1068.*] 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Leslie,  Judge, 

Action  by  Stephen  Mitchell,  by  William 
Mitchell,  guardian  ad  litem,  against  tbe  Bos- 
ton &  Montana  Consolidated  Copper  &  Silver 
Mining  Company.-  From  a  judgment  for  de- 
fendant, and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

A.  C.  Gormley,  for  appellant  Ransom 
Cooper,  Sam  Stephenson,  and  W.  G.  Downing, 
for  respondent 

SMITH,  J.  On  the  night  of  October  14. 
1906,  plaintiff  was  operating  an  electric 
motor  attached  to  a  train  of  10  cars  in  the 
smelter  of  the  defendant  company  at  Great 
Falls,  and  ran  tbe  same  into  another  train 
of  cars,  receiving  serious  injuries  as  the  re- 
sult of  the  collision.  At  the  time  of  the  ac- 
cident plaintiff  was  between  18  and  19  years 
of  age,  and  had  worked  in  the  smelter  and 
about  the  motors  for  some  3  years.  Tbe  tes- 
timony, including  his  own,  shows  that  be 
knew  how  to  run  a  motor,  and  had  had  more 
or  less  experience  in  handling  one  in  the 
smelter.  He  alleges  in  his  complaint  that  at 
the  time  of  the  accident  be  was  in  tbe  em- 
ploy of  tbe  defendant  "as  a  laborer  and  serv- 
ant; tbe  duties  of  his  employment  requiring 
him  to  'chase'  cars  and  assist  In  loading  and 
unloading  said  cars."  He  further  alleges: 
That  he  was  ordered  by  one  Krejd,  the  gen- 
eral foreman  of  the  smelter,  to  run  a  motor 
on  the  night  in  question.  That  he  made  one 
trip,  and  was  Injured  on  the  second:  (1) 
By  reason  of  the  negligence  of  the  defendant 
in  requiring  him  to  perform  a  hazardous  act. 
requiring  Judgment  skill,  and  experience, 
and  outside  of  the  line  of  his  employment 
which  was  nonhazardous.  "That  the  defend- 
ant and  Its  superintendent  and  foreman,  in- 
cluding Krejcl,  knew,  and  had  reason  to 
know,  that  the  plaintiff  was  of  Immature 
years,  and  did  not  have  the  experience  and 
judgment  necessary  for  the  performance  of 
the  service  so  required  of  him."  (2)  By  rea- 
son of  defendant's  failure  to  provide  suffi- 
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dent  or  adequate  lights,  "said  place  being  at 
that  time  so  dark  that  plaintiff  was  unable 
to  see  the  other  train."  (3)  By  reason  of  a 
defective  cab  "which  had  been  so  badly  dam- 
aged before  that  it  afforded  no  protection  to 
plaintiff.  That  plaintiff  while  riding  back- 
ward with  his  hands  on  the  controller  and 
reverse  lever  was  unable  to  sit  in  a  proper 
position  so  as  to  watch  out  for  the  train. 
There  was  also  too  little  room  in  the  cab  to 
enable  plaintiff  to  move  or  In  any  wise  save 
himself  in  sudden  danger."  (4)  By  reason 
of  a  faUure  on  the  part  of  the.  defendant  to 
make  "some  rule  or  regulation  and  giving  no- 
tice thereof  to  their  employes  so  as  to  pre- 
vent any  collision  between  trains  such  as 
happened  on  said  night,  and  which  defendant 
and  its  said  foreman  should  have  anticipated 
if  they  had  exercised  reasonable  care;  and 
also  (5)  In  not  giving  plaintiff  any  caution 
and  instruction  with  reference  to  the  said 
work  he  was  ordered  to  do;  so  as  to  enable 
him  to  understand  the  dangers  he  would  en- 
counter and  how  to  do  the  work  with  safety, 
the  defendant  and  its  said  foreman  then  and 
there  well  knowing,  as  the  fact  was,  that 
this  was  a  temporary  work,  of  a  peculiarly 
dangerous  character,  and  that  the  risks  and 
hazards  of  the  work  and  the  proper  mode 
of  doing  the  same  were  not  obvious  or  known 
and  appreciated  by  plaintiff  by  reason  of  his 
youth,  incapacity,  and  inexperience."  As  a 
result  of  the  trial  the  Jury  returned  the  fol- 
lowing special  and  general  verdicts: 

"(1)  Did  A.  T.  Elliott,  defendant's  general 
smelter  foreman,  before  plaintiff's  injury, 
instruct  plaintiff  that  he  was  never  to  run 
the  blast  furnace  motors  after  that  time? 
A.  Yes. 

"(2)  Did  F.  W.  Snow,  the  assistant  super- 
intendent, before  the  plaintiffs  injury,  order 
and  Instruct  the  plaintiff  that  he  was  there- 
after to  keep  off  the  blast  furnace  motors? 
A.  Yes. 

"(8)  Did  Mr.  Henry  Seidler  on  or  before 
the  14th  day  of  August,  1906,  Instruct  the 
plaintiff  that  the  general  smelter  foreman, 
Elliott,  had  issued  orders  requiring  the  plain- 
tiff to  keep  off  the  blast  furnace  motors  there- 
after? A.  Yes. 

"(4)  Did  plaintiff  know  before  he  started 
upon  the  trip  upon  which  he  was  injured 
that  the  train  No.  1  had  entered  the  tunnel 
under  the  coke  bins?  A.  Yes. 

"(6)  Could  plaintiff  have  seen  train  No.  1 
before  coming  in  collision  therewith,  in  time 
to  avoid  a  collision,  If  he  had  looked  for  the 
same?  A.  Yes. 

"(6)  Were  the  lights  in  and  about  the  vi- 
cinity of  the  tunnel  at  the  time  of  the  injury 
complained  of  insufficient  to  enable  the  plain- 
tiff to  see  that  train  No.  1  was  in  the  tunnel 
at  the  time  plaintiff  entered  the  tunnel? 
A.  No. 

"We,  the  Jury  in  the  above-entitled  action, 
And  for  the  defendant." 
Judgment  for  the  defendant  was  entered 


by  the  court,  and,  from  such  Judgment  and 
an  order  denying  a  new  trial,  the  plaintiff 
has  appealed. 

Appellant's  first  assignment  of  error  is  that 
the  court  was  wrong  in  submitting  the  six 
special  questions  to  the  Jury.  It  appears 
from  the  testimony  of  Elliott,  Snow,  and 
Seidler  that  plaintiff  was  along  in  August, 
1906,  warned  never  to  go  upon  a  motor  again 
or  attempt  to  run  one  because  he  had  had  a 
serious  accident  while  operating  one  and  had 
caused  considerable  damage;  the  reason  of 
the  accident,  according  to  the  witnesses,  be- 
ing plaintiff's  "reckless"  running.  Plaintiff 
denied  that  he  received  any  such  warnings 
or  instructions.  He  testified  that  on  the 
night  of  October  14th  he  was  told  by  Krejci 
to  run  the  motor.  He  demurred  to  this,  say- 
ing he  preferred  to  "chase"  cars  or  do  some- 
thing else,  but  Krejci  told  him  to  either  run 
the  motor  or  go  home.  Krejci  denied  that 
any  such  conversation  took  place,  and  said 
that  the  first  time  he  saw  plaintiff  that  night 
he  (plaintiff)  was  operating  the  motor. 
Krejci  had  no  knowledge  that  plaintiff  had 
been  Instructed  not  to  run  the  motors. 

It  Is  the  contention  of  the  appellant  that 
the  first  three  special  questions  submitted 
were  not  within  the  Issues.  With  this  we 
agree,  for  the  reasons  hereafter  to  be  point- 
ed out  But  the  case  was  tried  upon  the 
theory  that  these  questions  were  material, 
and  we  cannot  see  where  plaintiff  was  prej- 
udiced by  the  submission  of  the  same  to  the 
Jury.  Plaintiff  had  the  privilege  of  asking 
the  court  to  also  submit  to  the  Jury  the  ques- 
tion whether  Krejci  ordered  him  to  run  the 
motor.  If  these  matters  were  material,  it 
would  have  been  proper,  and  perhaps  advis- 
able, to  submit  this  special  question  also. 

We  cannot  agree  that  there  was  any  error 
In  submitting  Interrogatories  4,  5,  and  6  to 
the  Jury.  Indeed,  we  think  they  were  prop- 
erly submitted,  as  taking  the  opinion  of  the 
Jury  upon  the  only  issue  In  the  case  In  the 
light  of  plaintiff's  own  testimony.  Again,  it 
Is  urged  that  the  evidence  Is  insufficient  to 
Justify  the  verdict,  in  that  "it  conclusively 
shows  that  the  plaintiff  was  of  Immature 
years,  and  lacked  the  experience,  Judgment, 
and  capacity  to  run  the  motor."  We  have 
carefully  studied  the  testimony,  and  cannot 
agree  with  this.  Our  opinion  is  that  the 
general  verdict  is  abundantly  Justified  by 
the  evidence,  and  that  the  last  three  special 
findings  are  amply  supported. 

But  the  appellant  contends  "the  evidence 
conclusively  shows  that  running  a  motor  was 
outside  of  plaintiffs  regular  duties,  and  that 
defendant  neglected  to  give  him  any  instruc- 
tions, caution,  or  warning."  This  assign- 
ment of  error  relates,  of  course,  to  the  gen- 
eral verdict  There  Is  some  testimony  In  the 
case  to  the  effect  that  running  a  motor,  when 
occasion  required,  was  not  outside  of  plain- 
tiff's regular  duties  as  car  chaser  and  wheel- 
er. We  cannot  undertake  to  say  that  a  nega- 
tive finding  on  that  question  is  not  supported 
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by  substantial  evidence.  But  what  caution 
or  warning  did  the  plaintiff  require?  This 
question  was  fully  considered  In  Forquer  v. 
Slater  Brick  Co.,  37  Mont.  — ,  97  Pac.  843 
(Just  decided).  What  is  there  said  in  regard 
to  pleading  fully  applies  to  the  case  at  bar, 
but  we  shall  pass  It,  as  counsel  seem  not  to 
rely  upon  It  No  warnings  In  regard  to  the 
motor  were  required  by  this  plaintiff,  for  two 
reasons:  (1)  He  knew  all  about  the  ma- 
chine; and  (2)  be  was  not  injured  by  rea- 
son of  any  patent  or  latent  defect  In  the 
motor.  The  reason  for  warning  a  servant 
is  either  to  impart  to  him  knowledge  that  he 
does  not  possess,  or  to  Impress  upon  him 
the  necessity  of  being  careful  and  bearing  in 
mind  the  danger.  Regardless  of  whether 
Krejel  Instructed  plaintiff  to  operate  the 
motor  on  the  night  in  question,  the  orders 
he  received  from  Messrs.  Elliott  Snow,  and 
Seldler  were  ample  warning  to  him,  not 
only  of  the  danger  of  "reckless"  running, 
but  also  any  dangers  connected  with  the 
machine  itself.  As  a  matter  of  fact  as  we 
read  the  testimony,  the  jury  would  have 
been  well  justified  In  concluding  that  the 
plaintiff  knew  all  about  these  motors  and 
the  method  of  operating  them.  Of  course,  it 
was  not  negligence  per  se  to  change  this 
young's  man  occupation  from  that  of  wheeler 
or  car  chaser  to  that  of  motorman.  The 
allegation  of  the  complaint  that  such  change 
was  made  must  be  supplemented  with  testi- 
mony showing  a  necessity  for  additional 
Instructions  relating  to  the  new  employment 

The  third  particular  In  which  the  evi- 
dence Is  alleged  to  be  insufficient  to  justify 
the  verdict  Is  this:  "That  It  conclusively 
shows  that  defendant  neglected  to  provide 
lights  so  as  to  enable  plaintiff  to  see  on  the 
night  in  question,  and  thereby  avoid  injury." 
In  our  judgment  there  was  sufficient  evidence 
to  justify  finding  No.  6. 

Again  it  is  said  that  "the  evidence  conclu- 
sively shows  negligence  on  the  part  of  the 
defendant  in  failing  to  make  rules  for  the 
running  of  trains  so  as  to  avoid  collisions." 
It  is  not  suggested  what  rules  should  have 
been  promulgated.  On  the  other  hand,  there 
is  testimony  that  no  rules  were  necessary  or 
desirable,  because  all  the  employes  who  had 
worked  In  the  smelter  any  length  ot  time 
understood  how  the  trains  were  run,  and 
these  employes  were  of  sufficient  number  to 
"keep  track"  of  the  trains.  In  the  absence 
of  testimony  or  suggestion  on  the  subject 
iwe  are  unable  to  conceive  what  rule  or  reg- 
ulation would  have  served  to  prevent  this  ac- 
cident in  the  manner  of  its  occurrence,  as 
narrated  by  the  plaintiff.  The  jury  found 
that  he  knew  the  other  train  was  in  the 
tunnel.  It  seems  that  at  one  time  a  system 
of  electric  bells  was  in  use  at  the  smelter, 
but  It  appears  from  the  testimony  of  the 
superintendent  of  the  smelter  that  this  sys- 
tem of  bells  had  no  connection  with  the  move- 
ments of  the  trains,  and  was  not  designed  to 
regulate  them  in  any  way — that  it  served 


an  entirely  different  purpose,  and  had  been 
discontinued.  Indeed,  as  the  plaintiff  tells 
his  story,  the  absence  of  rules  had  nothing 
to  do  with  the  accident  In  the  case  of  Wag- 
ner v.  City  of  Portland,  40  Or.  389,  60  Pac 
985,  67  Pac.  300,  the  Supreme  Court  of  Ore- 
gon said:  "The  question  whether  the  defend- 
ant was  at  fault  in  omitting  to  adopt  suit- 
able rules  Is  not  one  for  the  jury,  unless 
there  is  something  in  the  testimony  from 
which  the  Inference  may  be  drawn  that  it 
was  practicable  to  have  provided  against  the 
occurrence  of  the  accident  complained  of  by 
such  a  rule.  •  *  *  No  such  proof  is  to 
be  found  in  the  record,  and  hence  a  case  has 
not  been  made  in  this  particular  upon  which 
to  put  the  question  of  negligence  of  the  de- 
fendant hi  omitting  the  adoption  and  promul- 
gation of  the  rules  insisted  upon  to  the 
jury."  See,  also,  1  Labatt,  Master  &  Servant 
8  211.  The  author  last  cited  says,  at  section 
212  of  his  work,  that  one  of  the  main  pur- 
poses of  a  rule  Is  to  place  servants  in  pos- 
session of  certain  Information  which  they 
are  not  in  a  position  to  acquire  by  their  own 
unaided  observation.  The  plaintiff  in  this 
case  is  in  the  anomalous  position  of  insist- 
ing that  the  defendant  should  have  made  a 
rule  to  guide  him  in  doing  work  which,  ac- 
cording to  findings  1,  2,  and  3,  he  was  ex- 
pressly forbidden  to  undertake. 

The  court  gave  to  the  jury  Instructions 
numbered  6,  9,  and  20,  as  follows: 

"(6)  You  are  instructed  that  a  minor,  or 
person  under  21  years  of  age,  cannot  be  ex- 
pected to  set  up  his  opinion  against  the  judg- 
ment and  experience  of  those  maturer  and 
older  to  whom  be  is  given  In  charge,  and 
that  It  would  be  his  duty  to  obey  the  orders 
of  those  older  than  he  and  in  authority  over 
him.  Therefore,  if  you  are  satisfied  from 
the  evidence  in  this  case  that  the  defendant's 
foreman,  Mllo  Krejci,  ordered  the  plaintiff 
to  take  and  run  the  motor  on  the  night  In 
question,  you  are  Instructed  that  It  was  the 
duty  of  the  plaintiff  to  obey  such  order,  un- 
less plaintiff,  as  hereinafter  referred  to,  had 
been  forbidden  by  the  superior  officers  to 
run  said  motor,  or  unless  the  dangers,  if  any, 
were  so  obvious  that  a  prudent  person,  of 
plaintiff's  age,  experience,  and  capacity, 
would  know  and  appreciate  the  same." 

"(9)  You  are  Instructed  that  the  defend- 
ant's duty  to  exercise  reasonable  or  ordi- 
nary care  hi  providing  and  maintaining  a 
safe  place  where  plaintiff  should  do  his  work 
would  not  be  excused  simply  because  plain- 
tiff may  have  started  to  run  the  motor  on  the 
night  in  question  without  an  express  order 
to  do  so  by  some  one  in  authority.  The  de- 
fendant would  be  responsible  for  failure  on 
Its  part  to  provide  and  maintain  a  safe  place 
in  running  said  motor  and  train  by  the  plain- 
tiff, unless  at  the  time  of  his  injuries  he  was 
doing  so  without  the  knowledge  and  consent 
of  the  defendant  or  its  foreman  In  charge, 
or  unless  he  had  previously  been  ordered  by 
his  superiors,  as  hereinafter  you  will  be  In- 
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structed,  never  to  run  any  of  said  motors." 

"(20)  You  are  instructed  that  if,  before  the 
day  of  the  accident  complained  of  by  the 
plaintiff,  P.  W.  Snow,  assistant  superintend- 
ent of  the  reduction  works  of  the  defendant, 
or  A.  T.  Elliott,  the  superintendent  of  the 
smelting  department  of  defendant,  gave  the 
plaintiff  orders  never  to  go  upon  any  of  the 
blast  furnace  motors  or  attempt  to  run  them 
or  either  of  them,  or  that  Henry  Seidler,  the 
acting  assistant  foreman  of  the  smelter, 
gave  plaintiff  such  orders  as  coming  from 
A.  T.  Elliott,  superintendent  aforesaid,  you 
should  find  for  the  defendant,  even  though 
you  may  believe  the  foreman,  Krejcl,  ordered 
the  plaintiff  on  the  night  he  was  injured  to 
run  the  motor.  It  was  in  that  event  the  duty 
of  the  plaintiff  to  have  given  said  foreman, 
Krejcl,  information  of  such  prohibitory  or- 
ders If  said  Krejcl  ordered  him  to  take 
charge  of  said  train,  and  failure  to  do  so  on 
the  part  of  the  plaintiff  and  going  upon  said 
motor  in  disobedience  of  such  orders,  if 
he  did  so,  would  make  him  a  trespasser." 

So  far  as  these  Instructions  involve  the 
idea  that  plaintiff  could  not  recover,  if  he 
had  been  instructed  not  to  run  a  motor  by 
the  general  officers,  even  though  Krejcl  or- 
dered him  to  run  one  on  the  night  in  ques- 
tion, they  are  erroneous.  Both  Krejcl  and 
Seidler  testified  that,  if  the  former  ordered 
plaintiff  onto  the  motor,  It  would  be  bis  duty 
to  obey ;  so  that,  whatever  the  general  rule 
of  law  may  be  where  a  servant  is  confronted 
with  conflicting  orders,  It  seems  clear  that 
in  this  case  the  court  should  not  have  ad- 
vised the  jury  that  plaintiff's  duty  was  to 
obey  Elliott,  Snow,  and  Seidler.  * 

The  trial  court  also  gave  the  following  in- 
struction to  the  jury: 

"(12)  The  plaintiff  alleges  In  his  complaint, 
among  other  things,  that  the  defendant  was 
guilty  of  negligence. and  want  of  ordinary  or 
reasonable  care  In  putting  the  plaintiff  In  a 
motor  cab  on  said  night  that  was  made  of 
Inferior  material  and  poorly  built,  and  which 
had  been  badly  smashed  and  damaged  before 
the  accident  complained  of,  so  that  It  afford- 
ed no  protection  or  safety  to  plaintiff  in  such 
an  emergency,  and  which  had  been  left  in 
such  shape  as  a  result  of  previous  collisions 
that  plaintiff,  while  riding  backward,  with 
his  hands  on  the  controller  and  reverse  lev- 
er, was  unable  to  sit  in  a  proper  position  so 
as  to  watch  out  for  the  train  or  any  other 
obstruction,  and  there  was  also  too  little 
room  in  said  cab  to  enable  plnlntlff  to  move 
or  in  anywise  save  himself  in  sudden  dan- 
ger. With  reference  to  said  allegations,  the 
court  Instructs  you  that  there  is  no  evidence 
In  this  case  which  will  entitle  the  plaintiff  to 
recover  upon  these  allegations  or  any  of 
them,  and  you  are  Instructed  to  wholly  dis- 
regard all  of  the  evidence  with  reference  to 
such  matters  in  arriviug  at  your  verdict" 

Exception  is  taken  to  that  part  of  the  in- 
struction directing  the  Jury  to  disregard  the 


evidence  for  all  purposes.  This  exception  is 
well  taken.  Plaintiff's  proposed  instruction 
No.  2  should  have  been  given.  The  court 
should  have  withdrawn  from  the  considera- 
tion of  the  jury  the  allegation  that  the  de- 
fective cab  was,  Independently,  a  proximate 
cause  of  the  accident  As  shown  by  plain- 
tiff's testimony,  no  defect  in  the  cab  contrib- 
uted to  the  cause  of  the  Injury.  But  the 
jury  had  the  right  to  take  into  consideration 
all  the  attending  facts  and  circumstances,  In- 
cluding the  manner  of  construction  of  the 
cab,  the  defects  in  the  same,  if  any,  in  de- 
termining how  the  accident  occurred  and  the 
responsibility  therefor.  Forquer  v.  Slater 
Brick  Co.,  supra.  We  think,  however,  that 
the  jury  must  have  understood  from  other 
instructions  that  they  were  to  do  this ;  other- 
wise, they  could  not  have  answered  Inter- 
rogatories 5  and  6. 

Instruction  No.  15  Is  also  objected  to.  It 
reads  thus :  "(15)  The  law  requires  the  plain- 
tiff to  use  his  natural  faculties.  Whatever 
he  might  have  seen  or  beard  or  discovered, 
exercising  reasonable  or  ordinary  care,  he  is 
supposed  to  have  known.  If  he  bad  an  op- 
portunity to  ascertain  whether  train  No.  1 
was  at  the  lime  rock  bins,  and  that  if  he 
should  run  bis  train  upon  that  track,  he 
would  come  in  collision  with  said  train  No. 
1,  bis  duty  would  not  permit  him  to  blindly 
proceed  with  his  train  without  making  an  in- 
vestigation. He  was  required  to  use  his  or- 
dinary senses  of  hearing  and  sight  in  places 
of  danger,  and,  if  he  failed  to  do  so  and  was 
injured  on  account  thereof,  he  cannot  recover 
even  though  the  defendant  may  have  been 
negligent.  Neither  can  he  recover  if  he  re- 
ceived his  injuries  through  his  own  reckless- 
ness, for  under  the  law  he  was  bound  not  to 
be  reckless.  Neither  can  he  recover  if  he  re- 
ceived his  Injuries  through  forgetfulness  or 
want  of  attention,  for  under  the  law  he  was 
bound  not  to  forget  and  was  bound  to  be 
attentive."  Without  analyzing  this  instruc- 
tion, it  may  be  said  that  the  rule  laid  down 
In  Forquer  v.  Slater  Brick  Co.,  supra,  is  the 
one  that  should  govern  in  cases  like  this,  and, 
viewed  In  the  light  of  that  rule,  the  last  in- 
struction Is  probably  technically  Incorrect. 
The  same  observation  may  be  made  concern- 
ing instruction  No.  16. 

The  plaintiff  requested  the  court  to  give 
to  the  Jury  this  instruction:  "No.  3.  Even 
if  you  should  find  from  the  evidence  that  the 
defendant's  foreman,  Mllo  Krejcl,  did  not  in 
the  first  Instance  order  or  direct  the  plaintiff 
to  take  and  run  the  motor,  and  even  though 
it  should  appear  to  your  satisfaction  that 
the  plaintiff  took  said  motor  voluntarily  and 
without  being  directed  to  do  so,  yet  if  you 
should  further  find  from  the  evidence  that, 
before  starting  out  on  his  last  trip,  the  de- 
fendant's said  foreman  knew  that  the  plain- 
tiff was  about  to  take  said  trip  as  motorman, 
and  that  he  consented  to  plaintiff's  doing  so, 
then  the  defendant's  responsibility  for  any 
negligence  in  keeping  the  place  safe  and  pro- 
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viding  adequate  lights  would  be  the  same  as 
though  its  said  foreman  had  first  directed 
and  ordered  the  plaintiff  to  take  said  motor." 
We  can  dispose  of  the  case  in  discussion  of 
this  request 

Turning  back  to  the  complaint,  we  find  that 
plaintiff  has  brought  five  charges  against  the 
defendant,  viz:  (1)  Requiring  him  to  perform 
a  hazardous  act  outside  the  line  of  his  em- 
ployment, knowing  that  he  was  of  immature 
years  and  lacked  the  experience  and  judg- 
ment necessary  for  the  performance  thereof ; 
(2)  failure  to  provide  adequate  lights;  (3) 
supplying  a  defective  cab ;  (4)  failure  to  make 
rules;  and  (5)  failure  to  instruct  and  warn 
the  plaintiff.  This  is  the  complaint.  But 
the  evidence  tends  to  establish  but  one  ground 
of  negligence,  to  wit,  failure  to  provide  prop- 
er lights.  Plaintiff  testified :  "It  seemed  to 
me  that  just  as  I  got  under  the  middle  of 
No.  1  coke  bin  that  the  train  struck,  and 
after  she  struck  I  don't  remember  anything. 
It  was  running  at  a  pretty  good  speed,  and 
hit  pretty  hard.  *  *  *  I  was  kind  of 
watching  the  motor,  and  kind  of  looking  be- 
hind me,  too.  I  don't  just  remember  how  I 
was.  My  train  was  running  pretty  good 
speed.  I  was  sitting  with  my  head  turned 
slightly  to  the  right;  had  one  hand  on  the 
controller  and  the  other  on  the  reverse.  The 
controller  was  on  the  left  side,  and  the  re- 
verse was  on  the  right  side.  As  much  as  I 
ran  a  motor,  I  always  hung  onto  the  levers. 
I  couldn't  see  anything  In  under  those  coke 
bins.  There  wasn't  any  lights  there  at  all 
along  the  coke  bins,  or  on  that  elevator  on 
the  side.  There  were  no  lights  between  the 
arc  light  and  the  light  off  from  the  side  of 
the  lime  rock  bin.  I  was  kind  of  noticing  to 
see  If  there  was  anything  on  the  track.  I 
didn't  expect  to  meet  the  train  there  because 
It  bad  gone  out  20  minutes  or  more,  and  by 
what  experience  I  had  It  should  have  been 
pretty  near  going  in  on  the  furnace  on  the 
outside  track.   I  couldn't  see  anything  at  all. 

*  •  *  I  couldn't  see  the  car.  I  struck  on 
account  of  the  lights.  I  looked  for  it  I 
tried  to  look  out  but  I  couldn't  There 
wasn't  any  lights  in  under  the  coke  bins. 

*  •  •  I  was  paying  attention  to  where  I 
was  going.  I  was  watching  the  track  and 
watching  the  motor  so  she  wouldn't  jump  off, 
and  trying  to  look  ahead  to  see  if  there  was 
anything  on  the  track.  I  did  not  see  any- 
thing on  the  track.  I  had  to  think  of  the 
train.  I  don't  remember  Just  what  I  was 
thinking  about  the  train.  The  last  thing  I 
was  thinking  about  was  watching  ahead  on 
the  track  to  see  If  there  was  anything  In 
there." 

It  will  be  seen  from  the  foregoing  extract 
that  the  plaintiff  attributed  the  accident  sole- 
ly to  a  failure  on  his  part  to  see  the  train 
ahead  of  him  on  account  of  lack  of  light 
It  Is  true  he  claims  that  he  did  not  thorough- 
ly understand  the  work  of  running  the  motor, 


but  he  fails  to  tell  how  that  contributed  in 
any  way  to  the  collision.  The  Jury  found 
that  the  lights  were  not  insufficient  to  enable 
him  to  see  the  other  train,  and  that,  if  he 
had  looked  for  It  he  could  have  seen  it  He 
was  defeated,  then,  upon  the  only  material 
Issue  he  presented  to  the  jury,  assuming  that 
he  was  rightfully  on  the  motor.  The  special 
findings  would  control  the  general  verdict  in 
any  event.  Section  6758,  Rev.  Codes  1907. 
And,  if  there  were  no  general  verdict.  It 
would  have  been  the  duty  of  the  court  in  our 
opinion  to  enter  judgment  for  the  defendant 
on  special  findings  4,  5,  and  6. 

Believing,  as  we  do,  that  the  plaintiff  ought 
not  to  have  had  a  verdict  upon  the  case  made, 
and  that  substantial  justice  has  been  done 
between  the  parties,  we  conclude  that  the 
order  and  Judgment  of  the  district  court 
should  be  affirmed,  notwithstanding  those 
technical  errors  heretofore  noticed. 

Affirmed. 

HOLLOW  AT,  J.,  concurs. 

BRANTLY,  C.  J.,  being  absent  takes  no 
part  in  the  foregoing  decision. 


LEHANB  v.  BUTTE  ELECTRIC  RT.  CO. 
(Supreme  Court  of  Montana.    Nov.  11,  1908.) 

1.  Appeal  and  Ebbob  (8  758*)— Bblkfs— Spec- 
ification of  Ebbobs— Necessity. 

The  Supreme  Court  will  only  consider  ques- 
tions arising  upon  the  specification  of  errors 
contained  in  appellant's  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3093 ;  Dec.  Dig.  f  758.*] 

2.  Appeal  and  Ebbob  (§  215*)— Presenta- 
tion of  Gbounds  Below— Ebbobs  in  In- 
stbuctions. 

Under  Laws  1007,  p.  62,  c  34,  providing 
that  no  cause  shall  be  reversed  for  error  in  in- 
structions not  specifically  pointed  out  and  ex- 
cepted to  at  the  settlement  of  the  Instructions, 
and  such  error  and  exceptions  incorporated  in 
and  settled  in  a  bill  of  exceptions  or  statement, 
the  Supreme  Court  is  confined  to  a  considera- 
tion of  the  errors  enumerated  and  to  the  particu- 
lar objections  presented  to  the  trial  court  when 
the  instructions  were  settled. 

[Ed.,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1309;  Dec.  Dig.  I  215;* 
Trial,  Cent.  Dig.  §  683.] 

3.  Evidence  (8  580*)  —  Weight  and  Suffi- 
ciency—Cbedibilitt  of  Witnesses. 

In  a  personal  injury  action  by  a  passenger, 
the  jury,  as  judges  of  the  credibility  of  the  wit- 
nesses, could  believe  plaintiff's  testimony  that 
he  notified  the  conductor  that  he  desired  to 
alight  at  a  certain  corner,  even  though  other 
witnesses  testified  to  the  contrary,  and  hence  an 
instruction  involving  the  question  of  whether 
the  conductor  was  so  notified  was  proper. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §  2438;  Dec.  Dig.  9  589.*] 

4.  Tbial  (§  140*)— Question  fob  Jubt — Cbed- 
ibilitt of  Witnesses. 

The  jury  are  the  judges  of  the  credibility  of 

witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  M  334.  335;  Dec.  Dig.  f  140.*] 
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Digitized  by 


Google 


Mont) 


LEHANE  v.  BUTTE  ELECTRIC  RY.  CO. 


1039 


5.  Trial  (I  101*)  —  Instructions  Assuming 
Facts. 

In  a  personal  injury  action  by  a  passenger, 
the  court  instructed  that  if  the  jury  believed 
that  the  conductor  of  the  car  on  which  plain- 
tiff was  riding  as  a  passenger,  if  he  was  so  rid- 
ing, was  notified  by  plaintiff  that  he  desired  to 
alight  at  a  certain  corner,  and  if  they  further 
believed  that  the  car  actually  stopped  there, 
then  plaintiff  could  assume  that  he  would  be  giv- 
en a  reasonable  time  to  alight,  and,  if  the  car 
did  so  stop,  and  while  plaintiff  was  using  rea- 
sonable care  In  alighting,  the  car  started,  plain- 
tiff  was  not  necessarily  guilty  of  contributory 
negligence,  unless  he  failed  to  use  reasonable 
care  in  attempting  to  alight  Held  that,  consid- 
ering the  instruction  as  a  whole,  it  did  not  as- 
same  as  a  fact  that  plaintiff  notified  the  con- 
ductor to  stop,  and  that  the  car  in  fact  stopped 
pursuant  to  such  notification. 

^JEd.  Note.— For  other  cases,  see  Trial,  Dec. 

6.  Evidence  (f  595*)— Weight  and  Suffi- 
ciency—Inference from  Evidence. 

The  iury  are  not  confined  to  the  precise 
language  in  which  the  evidence  is  given  in  de- 
termining questions  of  fact,  but  may  base  their 
verdict  upon  any  fair  Inference  deducible  from 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  2444;  Dec.  Dig.  9  505.*] 

7.  Damages  (§  216*)  —  Personal  Injuries  — 
Actions— Instructions— Applicability  to 
Evidence. 

In  a  personal  injury  action  by  a  passenger, 
where  the  attending  surgeon  testified  that  plain- 
tiff's shoulder  was  dislocated,  his  neck  badly  in- 
jured, and  his  face  severely  cut  and  bruised,  an 
instruction  permitting  him  to  recover  damages 
for  any  personal  injuries  which  he  proved,  and 
any  pain  or  suffering  therefrom,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §5  548-555;  Dec  Dig.  S  216.*] 

8.  Carriers  (I  803*)— Injuries  —  Care  Re- 
quired by  Carrier— Care  in  Alighting. 

A  passenger  is  entitled  to  a  reasonable  time 
in  which  to  alight  from  a  car  after  he  has  been 
given  an  opportunity  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  81  1228,  1228%;  Dec.  Dig.  ft  303.*] 

9.  Trial  (I  191*)  —  Instructions  —  Assump- 
tion of  Facts. 

In  an  action  by  a  passenger  for  injuries 
sustained  while  alighting,  an  instruction  that  if 
the  jury  believed  from  the  evidence  that  plain- 
tiff was  a  passenger  on  defendant's  car,  and 
that  the  car  was  started  after  having  been  stop- 
ped, if  they  believed  it  did  stop,  without  allow- 
ing him  a  reasonable  time  in  which  to  alight, 
defendant  was  liable,  was  not  erroneous  as  as- 
suming facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  191  •] 

10.  Carriers  (f  318*)— Passengers— Action 
for  Injuries—Sufficiency  of  Evidence. 

In  an  action  by  a  passenger  for  personal  in- 
juries sustained  while  attempting  to  alight,  the 
evidence  held  to  support  a  finding  that  the  car 
was  standing  still  when  plaintiff  attempted  to 
alight. 

[Ed.  Note.— For  other  cases,  see  Carrie  re, 
Cent.  Dig.  8  1314;  Dec.  Dig.  8  318.*] 

11.  Evidence  (8  584*)— Weight  and  Suffi- 
ciency—Number of  Witnesses. 

The  jury  need  not  find  the  weight  of  evi- 
dence favorably  to  the  party  producing  the 
greater  number  of  witnesses,  but  may  decide 
from  the  appearance  of  the  witnesses,  their 
manner  of  testifying,  and  all  other  surrounding 


circumstances  which  witnesses  are  more  credi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2427;  Dec  Dig.  8  584.*] 

12.  Appeal  and  Error  (8  979*)— Discretion 
of  Trial  Court— Granting  New  Trial. 

Since  the  trial  judge  has  a  better  oppor- 
tunity to  determine  the  credibility  of  the  wit- 
nesses, a  motion  for  new  trial  is  addressed  to 
his  sound  discretion,  and,  in  the  absence  of  a 
clear  showing  of  abuse  of  such  discretion,  his 
ruling  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3871-3873 ; .  Dec  Dig.  8 
979.*] 

13.  Carriers  (8  318*)— Passengers— Actions 
—Sufficiency  of  Evidence. 

In  an  action  by  a  passenger  for  injuries 
sustained  while  alighting  from  a  street  car,  the 
evidence  held  sufficient  to  sustain  a  verdict  for 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec 
Dig.  8  318.*] 

14.  Appeal  and  Error  (8  1010*)— Review- 
Findings  of  Court. 

A  fact  finding  of  the  trial  court,  supported 
by  substantial  evidence,  will  not  be  disturbed  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3979;  Dec  Dig.  8  1010.*] 

15.  Trial  (8  178*)— Direction  of  Verdict 
for  Plaintiff— Effect. 

On  motion  by  defendant  for  a  directed  ver- 
dict plaintiff's  evidence  will  be  taken  as  true, 
and  will  be  regarded  in  the  light  most  favorable 
to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  402;  Dec.  Dig.  8  178* j 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Patrick  Lehane  against  the 
Butte  Electric  Railway.  From  a  judgment 
for  plaintiff,  defendant  appealed.  Affirmed. 

W.  M.  Blckford  and  Geo.  F.  Shelton,  for 
appellant  Kremer,  Sanders  &  Kremer,  for 
respondent 

HOLLOWAT,  J.  The  plaintiff,  Patrick 
Lehane,  was  injured  in  alighting  from  a 
street  car  owned  and  operated  by  the  de- 
fendant company  in  the  city  of  Butte,  and 
brought  this  action  to  recover  damages  for 
the  injuries  sustained.  A  verdict  was  re- 
turned in  his  favor  for  $1,000,  and  a  judg- 
ment was  rendered  and  entered  thereon,  from 
which  judgment  and  an  order  denying  it 
a  new  trial  the  defendant  railway  company 
appeals. 

It  is  elementary  that  on  appeal  this  court 
will  be  confined  to  a  consideration  of  ques- 
tions arising  upon  the  specifications  of  er- 
ror contained  in  appellant's  brief.  In  this 
instance  the  assignments  of  error  relate  to 
the  giving  of  instructions  Nos.  1,  2,  and  3, 
and  the  refusal  of  the  court  to  give  defend- 
ant's instruction  No.  11.  By  an  act  of  the 
tenth  legislative  assembly  approved  February 
25, 1907,  it  is  provided  that  ''no  motion  for  a 
new  trial  on  the  ground  of  errors  in  the  in- 
structions given  shall  be  granted  by  the 
district  court  unless  such  errors  were  spe- 
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ciflcally  pointed  out  and  excepted  to  at  the 
settlements  of  the  instructions,  as  herein 
provided;  and  no  cause  shall  be  reversed 
by  the  supreme  court  for  any  error  in  in- 
structions, which  was  not  specifically  point- 
ed out  and  excepted  to  at  the  settlement  of 
the  Instructions  as  herein  specified,  and 
such  error  and  exception  incorporated  In 
and  settled  in  the  bill  of  exceptions  or  state- 
ment of  the  case  as  herein  provided."  Laws 
1907,  pp.  62,  65,  c.  34.  In  the  case  under 
consideration,  then,  we  are  confined  first, 
to  a  consideration  of  the  specifications  of 
error  enumerated;  and,  second,  to  the  par- 
ticular objections  presented  to  the  action 
of  the  trial  court  at  the  time  the  Instruc- 
tions were  settled.  The  instructions  to 
which  the  specifications  of  error  relate  are 
as  follows: 

"No.  1.  You  are  instructed  that  if  from 
the  evidence  you  believe  that  the  conductor 
or  person  In  charge  of  the  car  on  which 
plaintiff  was  riding  as  a  passenger,  if  you 
find  he  was  so  riding,  was  informed  by  plain- 
tiff that  he  desired  to  alight  at  the  corner 
of  Park  and  Oklahoma  streets,  and  that 
the  said  conductor  or  person  in  charge  of 
said  car  assented  to  such  request,  and  if 
you  further  believe  that  said  car  did  as 
a  matter  of  fact  stop  at  the  corner  of  Park 
and  Oklahoma  streets,  then  you  are  In- 
structed that  the  plaintiff  had  the  right  to 
assume  that  the  defendant  company  through 
its  conductor  or  other  person  In  charge  of 
said  car  and  controlling  its  movements  would 
give  plaintiff  a  reasonable  opportunity  to 
alight  from  said  car  without  Injury  to  him- 
self. And  you  are  further  instructed  that 
if  said  car  did  so  stop  at  the  corner  of  Park 
and  Oklahoma  streets,  and  that  the  plain- 
tiff, exercising  the  care  and  prudence  that 
a  reasonably  careful  man  under  like  cir- 
cumstances would  have  used,  did  attempt 
to  alight  from  said  car,  and  while  engaged 
in  such  attempt  to  alight  therefrom  the  said 
defendant  company  through  its  agents  in 
charge  of  said  car  did  not  give  him  a  rea- 
sonable opportunity  to  get  off  of  said  car, 
then  you  are  instructed  that,  even  though 
the  said  car  started  while  plaintiff  was  so 
engaged  in  attempting  to  get  off  of  said 
car,  nevertheless,  said  conduct  on  the  part 
of  the  plaintiff  did  not  necessarily  render 
plaintiff  guilty  of  contributory  negligence, 
unless  you  believe  from  all  of  the  evidence 
that  a  reasonably  prudent  man  in  attempt- 
ing to  get  off  of  said  car  would  not  have 
conducted  himself  as  the  plaintiff  did  at  the 
time  and  under  the  circumstances  when  he 
was  attempting  to  alight  from  the  street  car 
in  question.  In  determining  whether  plain- 
tiff was  guilty  'of  negligence  on  his  part 
which  directly  contributed  to  his  injury, 
you  are  Instructed  that  you  are  to  take  in- 
to consideration  all  of  the  facts  in  this  case, 
and  from  them  determine  whether  plaintiff, 
under  the  circumstances,  conducted  himself 


as  a  reasonably  prudent  man  would  have 
done  under  like  circumstances ;  and,  If  from 
the  evidence  you  believe  that  a  reasonably 
prudent  man  under  like  circumstances  would 
have  acted  in  the  same  manner  as  plaintiff 
acted,  then  you  are  instructed  that  plain- 
tiff was  not  guilty  of  contributory  negligence. 

"No.  2.  You  are  Instructed  that  If  you 
believe  under  these  Instructions  and  the  evi- 
dence in  the  case  that  the  plaintiff  Is  en- 
titled to  recover  damages  from  the  defend- 
ant for  any  injuries  which  he  has  proven 
by  a  preponderance  of  the  evidence  that  he 
has  sustained  by  reason  of  the  facts  set  forth 
in  his  complaint,  then  you  have  the  right 
to  find  for  him  for  such  an  amount  of  dam- 
ages, not  to  exceed  $1,800,  as  you  believe 
from  the  evidence  will  compensate  him  for 
the  personal  injuries  so  received,  if  any,  and 
in  doing  so  you  have  the  right  to  consider 
the  personal  injuries  received  by  him,  if  any 
have  been  proved,  and  any  pain  or  suffering 
he  may  have  endured  In  consequence  there- 
of, if  any  pain  or  suffering  has  been  proved, 
and  you  have  the  right  to  consider  his  loss 
of  time,  If  any,  caused  by  such  injuries,  if 
any  have  been  shown. 

"No.. 3.  You  are  Instructed  that  a  passen- 
ger in  alighting  from  a  car  of  a  common 
carrier  Is  entitled  to  a  reasonable  time  in 
which  to  get  off  of  the  car  after  he  has  been 
given  an  opportunity  to  do  so;  and  if  you 
believe  from  the  evidence  that  the  plaintiff 
was  a  passenger  on  a  car  of  the  defendant, 
and  that  the  same  was  started  after  having 
been  stopped,  if  you  find  It  did  stop,  without 
allowing  him  such  reasonable  time  In  which 
to  alight,  then  the  defendant  Butte  Electric 
Railway  Company  is  liable  for  any  injuries  he 
may  have  received  by  reason  of  the  car  start- 
ing, provided  you  believe  from  the  evidence 
that  plaintiff  was  in  the  exercise  of  reasonable 
and  ordinary  care  to  avoid  injury  to  himself, 
or  was  not  guilty  of  contributory  negligence 
as  defined  in  these  Instructions." 

"No.  11  [Refused.]  The  court  Instructs  the 
jury  to  find  a  verdict  for  the  defendant." 

1.  Instruction  No.  1.  The  objections  urged 
to  instruction  No.  1  are  (a)  that  there  is  not 
any  evidence  that  the  plaintiff  signaled  the 
operators  of  the  car  to  stop  it ;  (b)  that  there 
is  not  any  evidence  of  negligence  on  the  part 
of  the  defendant  company ;  (c)  that  the  evi- 
dence is  practically  undisputed  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence; and  (d)  that  the  Instruction  assumes 
as  a  fact  a  matter  in  dispute,  viz.,  that  the 
plaintiff  notified  the  agent  of  the  company  to 
stop  and  in  response  to  such  notification  the 
car  was  stopped  for  the  accommodation  of 
the  plaintiff. 

Reviewing  these  objections  In  detail,  we 
observe: 

(a)  That  the  plaintiff  testified:  "I  got  on 
the  Meaderville  car,  and  on  the  way  down 
the  conductor  came  around,  and  I  told  him 
to  let  me  off  on  the  corner  of  Park  and  Ok- 
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laboma,  and  he  nodded  his  head  like  that 
[illustrating],  by  moving  bis  head  np  and 
down."  Even  though  other  witnesses  gave 
evidence  to  the  contrary,  the  jurors,  being 
the  judges  of  the  credibility  of  the  witnesses, 
could  believe  Lehane  if  they  chose  to  do  so, 
which  they  evidently  did. 

(b)  Touching  the  question  of  defendant's 
negligence,  the  plaintiff  testified:  "And,  when 
we  got  to  the  corner  of  Park  and  Oklahoma, 
the  car  stopped,  and  I  was  standing  up,  and 
two  fellows  and  a  lady  got  off,  and  then  I 
went  to  get  off,  and  I  was  thrown  on  my 
shoulder  and  my  face  in  the  street,  and  I  was 
left  unconscious  there.  •  •  *  At  the  time 
this  car  started  I  was  in  the  act  of  getting 
off.  I  had  just  put  one  foot  like  this  [illus- 
trating], and  was  in  the  act  of  getting  off 
-when  the  car  moved  up,  and  threw  me  on  my 
face  and  shoulders.  There  were  three  other 
people  who  got  off  the  car  at  that  place — 
two  gentlemen  and  a  lady.  I  cannot  exactly 
say  how  far  I  was  behind  them,  but  I  wasn't 
very  far.  I  was  right  behind  them.  At  that 
time  the  conductor  was  collecting  his  fares, 
pretty  near  the  front  of  the  car.  He  was 
ringing  up  the  register  right  along.  The  car 
bad  come  to  a  complete  stop.  I  proceeded 
to  get  off  as  rapidly  as  I  could,  but  I  was 
waiting  for  the  lady  to  get  off  first  I  did 
not  like  to  force  my  way  out,  and  that  was 
the  result  I  got  The  car  started  just  when 
I  was  getting  off."  He  also  gave  other  sim- 
ilar testimony. 

(c)  We  have  read  the  record  carefully,  and 
are  unable  to  say  that  the  Jury  should  have 
found  the  plaintiff  guilty  of  contributory 
negligence. 

(d)  Does  the  instruction  assume  as  a  fact 
a  question  In  dispute?  We  think  not  Para- 
phrased, that  portion  of  the  Instruction  re- 
lating to  this  subject  would  read:  "You  are 
Instructed  that  If  from  the  evidence  you 
believe  that  the  conductor  of  the  car  on  which 
plaintiff  was  riding  as  a  passenger,  If  you 
find  he  was  so  riding,  was  Informed  by  plain- 
tiff that  he  desired  to  alight  and  that  the 
conductor  assented  to  such  request  and  said 
car  did  as  a  matter  of  fact  stop,  then  you 
are  Instructed  that  the  plaintiff  had  a  right 
to  assume  that  the  defendant  company  would 
give  plaintiff  a  reasonable  opportunity  to 
alight  without  injury  to  himself."  The  In- 
struction Is  to  be  considered  as  a  whole,  and 
we  think  every  portion  down  to  the  last 
paragraph,  which  deals  with  contributory 
negligence  exclusively,  is  to  be  read  with  ref- 
erence to  the  opening  phrase,  "You  are  In- 
structed that  if  from  the  evidence  you  be- 
lieve," etc.  In  this  view  of  the  case,  we 
conclude  that  this  instruction  Is  not  open  to 
any  criticism  made  upon  it. 

2.  Instruction  No.  2.  With  reference  to 
this  Instruction  It  is  said :  "There  Is  no  evi- 
dence In  the  ease  upon  which  the  jury  can 
base  any  verdict  for  damages  at  all,  and 
particularly  there  is  no  evidence  in  the  case 
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upon  which  the  Jury  can  make  any  finding 
that  the  plaintiff  has  suffered  damages  to 
exceed  12  days'  time  lost  by  him  *  *  • 
at  $8.50  per  day."  The  evidence  is  ample  to 
show  a  loss  by  plaintiff  of  12  days*  time 
occasioned  by  this  accident  In  rendering 
a  verdict  the  jury  are  not  confined  In  their 
determination  to  the  precise  language  in 
which  the  evidence  Is  given,  but  may  find  a 
verdict  upon  any  fair  Inference  deduclble 
from  the  evidence.  The  testimony  of  Dr. 
McCarthy,  the  attending  surgeon,  discloses 
that  plaintiff  received  wounds  by  reason  of 
this  accident  that  his  shoulder  was  dislo- 
cated, his  nose  badly  Injured,  and  that  he 
received  severe  cuts  and  bruises  on  the  face. 
It  was  proper  for  the  Jury  to  take  these  facts 
Into  consideration  in  arriving  at  their  ver- 
dict. In  our  opinion  the  instruction  fairly 
presents  this  feature  of  the  case,  and  Is 
correct.  Snook  v.  City  of  Anaconda,  26  Mont 
128,  66  Pac.  756. 

3.  Instruction  No.  8.  The  criticism  of  this 
instruction  is  that  It  is  Inapplicable,  In  tbat 
there  Is  not  any  evidence  of  defendant's  neg- 
ligence, and  that  it  assumes  as  a  fact  a  mat- 
ter In  dispute.  What  we  have  said  above 
with  reference  to  instruction  No.  1  disposes 
of  the  first  of  these  contentions.  The  open- 
ing sentence  of  this  instruction  states  a 
proposition  of  law  to  which  we  think  excep- 
tion cannot  be  taken.  The  remaining  por- 
tion, made  directly  applicable  to  this  case, 
is  Introduced  by  this  language:  "If  you  be- 
lieve from  the  evidence  that  the  plaintiff  was 
a  passenger  on  a  car  of  the  defendant,  and 
that  the  same  was  started  after  having  been 
stopped.  If  you  find  it  did  stop,  without  al- 
lowing him  such  reasonable  time  In  which 
to  alight  then  the  defendant  Butte  Electric 
Railway  Company  Is  liable.  •  •  * "  We 
do  not  think  there  Is  any  assumption  of  a 
fact  here. 

4.  Instruction  No.  11,  refused.  In  reality 
the  principal  contention  In  this  case  arises 
over  the  question:  Did  the  plaintiff  attempt 
to  alight  from  the  car  while  it  was  standing 
still,  as  be  contends,  or  did  he  carelessly 
and  negligently  attempt  to  alight  from  a 
moving  car,  as  defendant  contends?  The 
plaintiff  testified:  "The  car  was  absolutely 
standing  still  as  I  stepped  off,  but  before  I 
got  off  It  started.  I  am  quite  positive  it 
was  standing  still  when  I  started  to  get  off 
and  then  it  started  ahead."  A  number  of 
witnesses  for  the  defendant  testified,  In  ef- 
fect that  this  car  did  not  stop  at  the  inter- 
section of  Park  and  Oklahoma  streets  as 
stated  by  the  plaintiff,  but  that,  while  mov- 
ing along  at  a  rate  of  from  5  to  7  miles 
an  hour,  the  plaintiff,  without  giving  any 
warning  to  the  operators  of  the  car,  attempt- 
ed to  alight  and  was  thrown  to  the  ground 
and  received  the  injuries  of  which  he  com- 
plains. We  may  agree  with  appellant  that 
"his  [respondent's]  testimony  is  the  only  evi- 
dence to  sustain  his  contention";  but  may 
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this  court  on  appeal  disregard  plaintiffs  tes- 
timony or  conclude  that  It  Is  false?  His 
version  does  not  appear  to  us  as  either  Im- 
possible or  even  Improbable,  and,  since  the 
Jury  were  the  judges  of  his  credibility  and 
of  the  weight  to  be  given  to  his  testimony, 
we  do  not  feel  Inclined  to  Interfere;  and 
particularly  In  view  of  the  fact  that  the  trial 
court,  which  had  these  same  objections  be- 
fore it,  after  having  observed  the  demeanor 
of  the  witnesses  while  on  the  stand,  denied 
a  motion  for  a  new  trial.  It  has  been  well 
said  that  the  jury  are  not  bound  to  regard 
the  weight  of  the  evidence  as  preponderating 
In  favor  of  the  party  who  produced  the  great- 
er number  of  witnesses.  "The  jury  have  a 
right  to  determine  from  the  appearance  of 
the  witnesses  on  the  stand,  their  manner  of 
testifying,  their  apparent  candor  and  fair- 
ness, their  apparent  Intelligence  or  lack  of  In- 
telligence, and  from  all  the  other  surrounding 
circumstances  appearing  on  the  trial  which 
witnesses  are  the  more  worthy  of  credit,  and 
to  give  them  credit  accordingly."  North  Chi- 
cago St  R.  Co.  v.  Wellner,  206  111.  272,  69  N. 
E.  6. 

As  this  court  has  frequently  said:  "The 
judge  of  the  trial  court,  who  saw  this  witness 
on  the  stand  and  observed  his  demeanor,  was 
in  a  much  better  situation  than  are  the  mem- 
bers of  this  court  to  determine  his  credibility 
(White  v.  Barling,  36  Mont  418,  93  Pac.  348; 
Walsh  v.  Conrad,  35  Mont  68,  88  Pac.  655, 
and  cases  cited);  and  the  motion  for  a  new 
trial  was  addressed  to  the  sound  discretion 
of  the  trial  court,  and,  In  the  absence  of  a 
clear  showing  of  abuse  of  such  discretion,  this 
court  will  not  Interfere."  Bowen  v.  Webb, 
37  Mont  — ,  97  Pac.  839  (decided  In  October, 
and  cases  cited).  We  agree  with  what  Is 
said  in  the  cases  cited  by  appellant  upon  the 
question  of  a  bare  scintilla  of  evidence  be- 
ing Insufficient  to  support  a  verdict ;  but  this 
case  does  not  present  that  question  at  all. 
We  think  there  Is  substantial  evidence  to 
support  this  verdict  and  judgment  and  under 
such  circumstances  this  court  has  repeatedly 
said  that  It  will  not  disturb  the  finding  of 
the  lower  court  upon  a  question  of  fact 
Stephens  v.  Elliott,  36  Mont.  92,  92  Pac.  45 ; 
Walsh  v.  Conrad,  above;  Ettlen  v.  Drum,  35 
Mont.  81,  88  Pac.  659.  Indeed,  In  Schatzleln 
Paint  Co.  v.  Passmore,  26  Mont  500,  68  Pac 
1113,  this  court  went  to  the  extent  of  saying: 
"With  respect  to  the  verdict,  we  observe  that 
while  the  evidence,  as  It  appears  In  type, 
seems  to  preponderate  In  favor  of  the  defend- 
ant, It  was  nevertheless  sufficient  to  justify 
the  verdict  against  him.  The  weight  of  the 
evidence  was  for  the  Jury."  Furthermore,  it 
Is  a  rule  of  law,  now  quite  generally  recog- 
nized, that  on  a  motion  for  an  instructed  ver- 
dict such  as  this  No.  11  was,  the  truth  of 
plaintiffs  evidence  is  to  be  assumed,  and  it 
Is  to  be  regarded  in  the  most  favorable  light 
Freeman  v.  Sand  Coulee  Coal  Co.,  25  Mont. 


194,  64  Pac.  847.  In  Ball  v.  Gussenhoven,  29 
Mont.  321,  74  Pac.  871,  this  court  said:  "If 
substantial  evidence  had  been  introduced 
prior  to  the  motion,  which  In  any  way  or 
manner  tended  to  support  plaintiffs  conten- 
tion, then  the  weight  of  the  evidence  became 
a  question  for  the  jury,  and  the  court  properly 
refused  a  motion  to  direct  a  verdict  for  the 
defendant" 

We  find  no  error  In  the  record.  The  judg- 
ment and  order  are  affirmed. 

Affirmed. 

SMITH,  J.,  concurs. 

BRANTLY,  O.  J.,  being  absent  takes  no 
part  In  the  foregoing  decision. 


BROWN  et  al.  v.  GORDON-TIGER  MINING 

&  REDUCTION  CO.  et  al. 
(Supreme  Court  of  Colorado.    July  6,  1908. 
Rehearing  Denied  Nov.  16,  1908.) 

1.  Mires  and  Minerals  (§  54*)— Sale  or 
Land  with  Minerals— Vendee's  Default 
—Excuse— Defective  Title. 

Where  a  contract  to  sell  land,  including  a 
mine,  provided  for  payment  of  a  large  part  of 
the  price  from  the  profits,  and  required  the  ven- 
dee to  promptly  install  a  reduction  plant,  it  was 
no  excuse,  for  vendee's  delay  of  11  months  in 
installing  the  plant  that  the  vendor's  title  was 
defective  as  to  an  undivided  one  forty-eighth 
of  the  property,  which  defect  was  not  known 
to  the  vendee  during  the  delay. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  ft  54.*] 

2.  Vendor    and    Purchaser    (f    181*)  — 

"Liens." 

Where  a  contract  for  the  sale  of  land  con- 
taining a  mine  limited  the  application  of  $60.- 
000  of  the  price  to  the  payment  of  "liens,"  a 
claim  against  the  vendors  was  not  a  valid  "lien" 
against  the  property,  unless  it  appeared  of  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  |  181. • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4144-4152 ;  vol.  8,  p.  7707.] 

3.  Mines  and  Minerals  (§  54*) — Sale  op 
Land  with  Minerals— Vendor's  Detault 
—Effect. 

'A  contract  for  the  sale  of  real  estate  in- 
cluding a  mine  provided  for  the  application  of 
a  part  of  the  price  to  the  payment  of  liens 
against  the  property,  a  schedule  of  which  the 
vendor  agreed  to  furnish.  The  vendee's  repre- 
sentative, however,  made  a  schedule  of  the 
liens  appearing  of  record,  the  vendee  being  also 
protected  by  the  vendor's  recorded  deeds  from 
any  future  liens.  Held,  that  the  vendor's  fail- 
ure to  furnish  a  schedule  of  liens  was,  at  most, 
effective  only  to  give  the  vendee  further  time  to 
make  payments,  and  was  no  excuse  for  the  ven- 
dee's delay  in  building  a  reduction  plant  requir- 
ed by  the  sale  contract. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  §  M.*] 

4.  Mines  and  Minerals  (f  54*)— Sale  or 
Land  with  Mines als— Vendee's  Default 
—Excuses. 

Where  a  garnishment  against  vendors, 
which  temporarily  attached  $10,000  of  the  price 
which  was  to  be  applied  to  liens  on  the  prop- 
erty, was  ultimately  discharged,  neither  such 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indues 
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garnishment  nor  the  opinion  of  the  vendee's  en- 
gineer that  it  waa  not  advisable,  under  the  cir- 
cumstances, to  construct  a  reduction  plant  on 
the  property,  as  required  by  the  sale  contract, 
justified  the  vendee's  willful  refusal  to  construct 
the  plant 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  §  54  *] 

6.  Vendor  and  Purchaser  (|  119#)— Fbatjd— 

Rescission. 

Where  a  vendee  of  certain  land  including  a 
mine  did  not  promptly  exercise  his  right  to  re- 
scind for  the  vendor's  false  statement  that  he 
had  title  to  an  undivided  one  forty-eighth  of  the 
property,  which  waa  owned  by  an  insane  per- 
son, the  fraud  was  waived,  and  his  right  to  re- 
scind lost,  he  being  only  entitled  to  a  reduction 
pro  tanto  of  the  purchase  price  if  the  title  to 
such  portion  was  not  made  good. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  213,  214;  Dec  Dig.  8 
119.*] 

En  Banc  Error  to  District  Court,  City 
and  County  of  Denver;  P.  L.  Palmer,  Judge. 

Action  by  Constance  H.  Brown,  in  which 
James  W.  Brown  intervened  by  his  conserva- 
tor, Ira  T.  Niles,  against  the  Gordon-Tiger 
Mining  &  Reduction  Company  and  another. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Reversed  and  remanded. 

This  controversy  grows  out  of  a  sale  of  a 
tract  of  land,  consisting  of  about  167  acres, 
situated  in  Lake  county,  in  the  state  of 
Colorado,  with  a  gold  mine,  known  as  tho 
"Gordon-Tiger  mine,"  and  a  ranch  and  a  mill 
site  located  thereon.  On  the  1st  day  of 
April,  1900,  this  property  was  owned  as  fol- 
lows: Constance  H.  Brown,  the  plaintiff  be- 
low, owned  an  undivided  three-fourths,  and 
the  other  one-fourth  belonged  to  the  heirs 
of  Belinda  H.  Brown,  deceased,  first  wife  of 
S.  P.  Brown,  the  present  plaintiff  being  his 
second  wife.  The  interest  of  Belinda  H. 
Brown  descended  one-half  to  her  husband, 
S.  P.  Brown,  and  the  other  one-half  to  her 
six  children.  One  of  the  children,  James  W. 
Brown,  the  intervener,  who  is  a  lunatic, 
owned  a  one  forty-eighth  undivided  Interest 
in  the  property.  The  property  was  incum- 
bered with  liens  amounting  to  about  $60,000. 
On  the  3d  day  of  April,  A.  D.  1900,  S.  P. 
Brown,  acting  for  himself  and  all  the  other 
owners,  entered  into  a  contract  with  Daniel 
E.  Murphy,  wherein  he  -  agreed  to  assign, 
transfer,  and  convey  to  Murphy,  or  to  a 
corporation  to  be  organized  by  him,  by  good 
and  sufficient  deeds  of  conveyance,  free  and 
clear  of  all  incumbrances,  and  convey  an 
absolute  title  in  fee  to  the  mining  property, 
upon  the  following  terms,  to  wit,  Murphy, 
or  his  successor,  the  corporation,  was  to  pay 
off  certain  debts  against  the  owners,  aggre- 
gating about  $60,000,  which  debts  were  to 
be  scheduled  by  Brown  and  shown  to  be  bona 
fide  debts.  The  payment  of  about  $35,000  of 
said  amount  was  to  be  made  not  later  than 
April  5,  1900,  to  discharge  or  redeem  from 
judicial  sale  an  undivided  three-fourths  of 
the  property,  and  the  balance  or  remainder 


of  said  debts  were  to  be  paid  as  soon  as 
practicable  thereafter,  and  if  they  amounted 
to  less  than  $60,000,  the  difference  between 
the  liens  so  paid  and  the  $60,000  was  to  be 
paid  to  the  party  of  the  first  part  Brown 
was  to  furnish  abstract  showing  good  title  in 
the  premises  conveyed,  subject  only  to  the 
incumbrances  which  were  to  be  discharged 
by  the  party  of  the  second  part  and  the  con- 
tract expressly  provided,  "should  said  ab- 
stract fail  to  show  such  good  and  perfect 
title  satisfactory  to  said  attorneys  aforesaid 
in  the  parties  conveying  or  bound  to  con- 
vey under  this  contract  the  said  party  of  the 
second  part  shall  not  be  required  to  make 
any  payments  hereinafter  mentioned  until 
the  defects  in  said  title,  if  any  there  be,  are 
made  good,  and  this  will  continue  notwith- 
standing partial  payments  may  have  been 
made  by  the  party  of  the  second  part" 

It  was  understood  by  the  parties  that 
while  Brown  contracted  individually,  he  as- 
sumed to  act  for  all  the  owners  of  the  prop- 
erty, and  in  fact  held  powers  of  attorney 
from  the  other  owners;  and  it  was  also  un- 
derstood that  In  the  purchase  of  the  prop- 
erty Murphy  was  acting  for  the  corporation 
to  be  organized,  and  that  the  title  to  the 
property  was  to  be  conveyed  to  said  com- 
pany, and  the  company  was  to  assume  and 
pay  to  Brown  the  agreed  consideration  of 
$200,000  therefor  at  the  times  and  in  the 
manner  specified  in  the  contract  to  wit  that 
about  $60,000  was  to  be  paid  on  the  Hens 
existing  against  the  property,  and  the  re- 
maining $140,000  was  to  be  paid  in  monthly 
payments,  after  the  mine  was  furnished  with 
proper  machinery  and  put  in  operation,  out 
of  one-half  of  the  net  profits  or  proceeds. 
The  deeds  to  the  property  were  to  be  put  in 
escrow.  The  party  of  the  second  part  was 
to  operate  the  mines  in  a  proper,  workman- 
like manner,  without  any  unnecessary  de- 
lay; the  operation  and  development  to  be 
carried  on  under  the  charge  of  a  reliable 
and  capable  mining  engineer,  who  was  sole- 
ly subject  to  the  direction  and  Instruction 
of  the  party  of  the  second  part  The  party 
of  the  second  part  further  agreed  that  the 
engineer  should  make  arrangements  for  the 
early  purchase  of  such  machinery  as  he 
found  to  be  necessary  or  advisable  for  the 
proper  treatment  of  the  ores  of  said  mines, 
and  for  such  labor  as  might  be  necessary 
for  the  erection  of  such  machinery,  and  the 
digging,  of  such  water  ditches  as  he  might 
deem  advisable,  and  that  he  should  make  ar- 
rangements for  the  most  desirable  method  of 
treating  the  ores  by  means  of  what  he  deem- 
ed a  proper  reduction  plant  and  that  the 
amount  of  ore  so  treated,  by  whatever  pro- 
cess, should  not  be  less  in  tonnage  than  the 
dally  tonnage  of  a  20-stamp  mill  operating 
on  such  ores,  subject  only  to  ordinary  delays 
and  hindrances  affecting  ordinary  mining 
operations,  atnd  also  to  strikes,  fires,  or 


•For  other  cases  bm  same.toplo  and  section  NUMBER  In  Dec  *  Am.  Digs.  1907  to  date,  4c  Reporter  Indexes 
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events  over  which  the  party  of  the  second 
part  had  no  control;  and  it  was  further 
agreed  that  the  net  profits,  out  of  which  the 
balance  of  the  payment  for  the  property 
was  to  be  made,  should  mean  the  profits 
after  deducting  the  costs  of  mining,  trans- 
portation of  ore,  milling  and  reducing  of 
same,  and  selling  products,  and  should  not 
include  the  original  cost  of  buying  and  pla- 
cing of  machinery  nor  cost  of  property,  the 
payments  to  the  party  of  the  first  part  to 
cease  and  determine  when  the  total  sum 
paid  to  said  party,  taken  together  with  such 
sums  as  should  be  paid  on  account  of  debts 
and  Hens  as  aforesaid,  should  amount  to  the 
total  sum  of  $200,000.  It  was  further  stipu- 
lated that,  when  the  full  sum  of  $200,000 
should  have  been  paid  In  the  manner  afore- 
said, the  deeds  to  this  property  should  be 
delivered  to  the  party  of  the  second  part 
It  was  further  agreed  that  the  mines  and 
reduction  plant  should  be  kept  in  continuous 
operation  by  the  party  of  the  second  part, 
subject  only  to  ordinary  delays  and  hindran- 
ces. It  was  also  provided  that,  in  case  the 
second  party  after  working  said  mines 
should  determine  that  they  could  not  be 
worked  profitably,  it  might  surrender  them 
to  said  party  of  the  first  part,  and  in  such 
case  the  deeds  in  escrow  should  be  returned, 
and  this  agreement  should  be  void,  and  the 
second  party  should  not  be  held  in  damages, 
"but  all  moneys  paid  and  all  machinery,  bet- 
terments and  improvements  added  to  said 
property  by  said  party  of  the  second  part 
shall  be  forfeited  to  said  first  party  as  fixed 
and  liquidated  damages."  The  parties  mu- 
tually fixed  six  months  as  a  reasonable  time 
for  the  party  of  the  second  part  to  get  said 
plant  in  operation  and  put  in  said  machin- 
ery, but  if  such  time  should  extend  over  six 
months,  he  having  used  reasonable  diligence, 
it  should  not  be  cause  for  a  rescission  or 
damages.  Payments  to  the  party  of  the  first 
part  were  expected  to  begin  90  days  after 
said  plant  was  in  successful  operation. 

This  contract  was  assigned  by  S.  P.  Brown 
to  the  plaintiff  Constance  H.  Brown  on  April 
7th,  and  on  April  9th  another  contract  was 
drawn  up  and  signed  by  the  same  parties, 
wherein  there  were  some  slight  changes, 
which  are  not  material  in  this  case,  except 
it  was  provided  that  the  $60,000  should  be 
applied  only  to  the  payment  of  liens  against 
the  property.  After  the  signing  of  this  sec- 
ond agreement  Mr.  Brown  and  Mr.  Denison, 
representing  Mr.  Murphy,  went  to  Leadvllle 
to  complete  the  search  of  the  title,  and  to 
pay  off  some  of  the  most  pressing  liens.  Up- 
on examination  of  the  record  Mr.  Denison 
was  not  satisfied  with  the  powers  of  attor- 
ney which  Mr.  Brown  held  from  the  other 
owners,  and  he  thereupon  demanded  of  Mr. 
Brown  that  he  furnish  deeds  from  all  his 
children.  He  thereupon  furnished  deeds 
signed  by  himself,  Constance  H.  Brown,  and 
all  the  heirs  of  B.  H.  Brown,  deceased,  ex- 
cept James  W.  Brown,  conveying  the  prop- 


erly to  Daniel  E.  Murphy.  Mr.  Denison  in- 
sisted upon  a  deed,  also,  from  James  W. 
Brown.  Mr.  S.  P.  Brown  then  stated  that 
James  W.  Brown  died  two  years  before,  In 
Pueblo,  intestate,  leaving  no  debts;  that  he 
had  never  been  married;  and  that  he  (S. 
P.  Brown),  as  his  father,  was  his  only  heir. 
He  also  made  an  affidavit  to  the  same  effect 
This  statement  and  affidavit  were  false. 
James  W.  Brown  was  not  dead,  but  at  the 
time  was  insane,  and  incarcerated  in  an 
asylum  in  Pueblo,  as  S.  P.  Brown  well  knew. 
Relying  upon  this  statement  and  affidavit 
Mr.  Denison  passed  the  title  to  the  property, 
and  paid  $33,017,00  for  the  McAllister  judg- 
ment which  was  the  pressing  Hen  referred 
to  in  the  contract  This  was  done  by  buying 
the  certificate  of  purchase,  and  taking  a 
commissioner's  deed  direct  to  Murphy,  who 
put  his  deed  in  the  escrow  envelope  herein- 
after mentioned.  Afterwards  the  Stuart  A 
Murray  claim  for  $15,107  and  other  Hens  and 
taxes  were  paid,  aggregating  $49,433.63.  The 
Gordon-Tiger  Mining  &  Reduction  Company 
was  organized  pursuant  to  the  contract  and 
a  deed  from  Murphy  to  Constance  H.  Brown, 
together  with  a  deed  from  her  to  the  com- 
pany, were  put  In  an  envelope  Indorsed  as 
follows: 

"To  the  Denver  National  Bank:  The  with- 
in deeds  are  to  be  delivered  to  the  Gordon- 
Tiger  Mining  &  Reduction  Company  or  to  its 
order,  upon  showing  to  said  bank  by  receipts 
of  S.  P.  Brown  or  Constance  H.  Brown  by 
herself  or  by  S.  P.  Brown,  her  attorney  in 
fact  or  other  evidence  satisfactory  to  said 
bank  the  payments  of  sums  aggregating  $200, 
000.  This  deposit  is  made  in  pursuance  of  a 
contract  signed  by  said  S.  P.  Brown  and 
Daniel  E.  Murphy,  dated  April  9,  1900;  said 
company  is  the  corporation  to  be  organized 
referred  to  in  said  agreement  If  said  com- 
pany shall  fall  to  pay  said  sums,  or  shall  be 
in  default  over  90  days  in  the  profits  of  the 
mine  mentioned  in  said  contract,  or  shall  sur- 
render said  contract  as  therein  provided,  or 
shall  fall  for  any  time  for  90  days  to  fulfill 
said  contract  by  the  continuous  operation  of 
said  mines  and  mills  or  other  reduction 
works,  according  to  the  tenor  of  said  con- 
tract, then  the  within  deeds  are  to  be  deliver- 
ed to  Constance  H.  Brown,  or  her  order. 
John  H.  Denison  is  hereby  substituted  for 
said  bank.  Constance  H.  Brown,  by  S.  P. 
Brown,  Attorney  in  Pact  The  Gordon-Tiger 
Mining  &  Reduction  Company,  Daniel  EL 
Murphy,  President." 

On  the  9th  day  of  April,  1900,  this  escrow 
agreement  was  deposited  with  John  H.  Den- 
ison, and  the  actual  possession  of  the  proper- 
ty was  turned  over  and  delivered  to  the  Gor- 
don-Tiger Mining  &  Reduction  Company  un- 
der the  contract  and  from  that  date  to  the 
present  time  the  company  has  held,  and  still 
holds,  the  absolute  and  undisturbed  posses- 
sion thereof  as  its  property.  During  this 
time  the  defendant  has  not  furnished  or  plac- 
ed on  said  property  any  stamp  mill,  or  other 
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machinery,  for  the  treatment  of  the  ores 
therein.  It  has  not  mined  or  removed  or 
sold,  or  attempted  to  mine,  remove,  or  sell, 
any  of  the  ore  in  said  mine.  It  has  not  operat- 
ed, or  attempted  to  operate,  any  milling  ma- 
chinery on  said  mine  for  the  treatment  of  ore. 
The  work  done  by  the  defendant  company  in 
and  about  said  mine  consists  in  extending  the 
tunnels  thereon,  and  thereby  uncovering  and 
exposing  more  ores,  and  in  the  erection  of  a 
new  boarding  house  on  the  premises.  On 
March  11, 1901,  the  defendant  company  learn- 
ed that  James  W.  Brown  was  not  dead  but 
confined  as  a  lunatic  in  an  asylum  in  Pueblo. 
It  did  not  at  that  time  elect  to  rescind  the 
contract,  but  on  the  other  hand  elected  to 
treat  the  contract  as  a  valid,  existing  and 
continuing  contract  until  after  the  expira- 
tion of  twenty-one  months  after  it  was  fully 
advised  of  said  fraud.  On  the  24th  day  of 
July,  1902,  the  plaintiff  Constance  H.  Brown 
Instituted  this  action,  alleging  as  her  cause 
of  action  the  failure  of  the  defendant  to  com- 
ply with  and  carry  out  the  terms  and  condi- 
tions of  the  foregoing  contract  on  its  part, 
and  its  willful  neglect  and  refusal  to  perform 
the  obligations  imposed  upon  it  by  the  terms 
thereof,  and  asks  that  because  of  its  default 
the  defendant  company  be  compelled  to  re- 
turn the  possession  of  the  property  to  her, 
and  all  sums  paid  by  the  defendant  company 
and  betterments  made  under  said  contract 
be  forfeited  as  fixed  and  liquidated  damages, 
and  that  she  may  be  decreed  to  be  entitled  to 
the  deeds  and  conveyances  in  the  hands  of 
the  trustee.  She  predicates  her  right  to  this 
relief  upon  the  clause  in  the  contract  which 
gives  the  defendant  the  option  to  surrender 
the  property,  and  forfeit  all  improvements 
and  money  paid,  if  it  shall  determine  that 
the  mines  cannot  be  worked  profitably,  and 
also  upon  the  language  of  the  escrow  agree- 
ment. The  defendant  denies  the  plaintiffs 
right  to  the  relief  claimed,  or  to  any  relief, 
upon  the  ground  that  the  plaintiff  has  failed 
to  keep  and  perform  the  conditions  of  the 
contract  upon  her  part,  by  her  failure  to  con- 
vey the  title  to  the  property  agreed  to  be  con- 
veyed, and  in  falling  to  furnish  a  schedule  of 
the  liens  against  the  property,  as  by  the  con- 
tract she  was  required  to  do,  and  by  its 
cross-complaint  seeks  to  have  the  contract 
rescinded,  and  that  it  be  reimbursed  for  all 
moneys  it  has  paid  and  expended  thereunder. 
The  trial  court  awarded  the  defendant  the 
relief  asked,  canceled  the  contract,  and  de- 
creed that  it  was  entitled  to,  and  should  re- 
cover from  the  plaintiff,  all  moneys  expended 
by  it  under  the  contract,  together  with  inter- 
est thereon,  amounting  in  the  aggregate  to 
$142,000.  To  reverse  this  judgment  plaintiff 
brings  the  case  here  on  error. 

Stuart  &  Murray,  for  plaintiffs  In  error. 
Talbot,  Denison  &  Wadley,  Charles  D.  Hayt, 
and  Fred  R.  Wright,  for  defendants  in  error. 

GODDARD,  J.  (after  stating  the  facts  as 
above).   It  is  manifest  from  the  express  pro- 


visions of  the  contract  that  the  furnishing 
of  the  mill  and  machinery  specified  and  the 
diligent  operation  of  the  mine  were  the  prin- 
cipal inducements  to  Brown  to  sell  the  prop- 
erty, upon  the  condition  that  the  balance  of 
the  purchase  price  should  be  paid  only  out 
of  the  profits  derived  from  the  ore  mined 
and  sold.  To  emphasize  the  importance  of 
taking  immediate  control  of  the  property  by 
the  company,  and  the  construction  and  con- 
tinuous operation  of  the  reduction  plant,  it 
was  further  provided  that  six  months  was 
sufficient  time  to  procure  and  put  the  plant 
in  operation;  and,  while  it  was  understood 
that,  if  the  party  of  the  second  part  could 
not  by  using  reasonable  diligence  complete 
the  plant  within  that  time,  it  should  not  be 
cause  for  rescission  or  damages,  yet  It  was 
expected  that  payments  to  the  party  of  the 
first  part  would  begin  90  days  after  the  plant 
was  in  successful  operation.  As  above  stated, 
the  defendant  did  not  place,  or  attempt  to 
place,  any  mill  or  machinery  of  any  kind  or 
character  on  the  mines;  nor  has  it  paid  to 
the  plaintiff  any  part  of  the  agreed  balance 
of  the  purchase  price;  nor  has  it  attempted 
to  comply  with  the  contract  In  this  or  any 
other  respect,  except  to  pay  the  Hen  claims 
above  mentioned;  nor  does  it  express  any 
intent  or  desire  to  fulfill  its  contract,  but 
offers  excuses  for  its  past  and  continuing 
failure  to  perform  Its  important  and  material 
obligations  imposed  by  the  contract,  which 
are  manifestly  frivolous  and  insufficient. 
The  defect  In  the  title,  however  it  may  af- 
fect the  rights  of  the  respective  parties  in 
other  respects,  certainly  affords  no  excuse 
for,  and  was  not  the  cause  of,  the  delay  In' 
the  erection  of  the  mill  within  the  time  pro- 
vided. During  this  time  the  defendant  was 
under  the  impression  that  the  title  to  the 
property  was  perfect  It  did  not  ascertain 
anything  to  the  contrary  until  about  March 
7,  1901,  being  about  11  months  after  the  date 
of  the  contract  The  condition  of  the  title, 
therefore,  cannot  now  be  availed  of  as  an 
excuse  for  its  nonperformance  in  this  respect. 
Nor  is  there  any  merit  in  the  further  excuse 
urged  for  its  delay  that  Brown  failed  to  fur- 
nish a  schedule  of  the  Hens  against  the  prop- 
erty. The  contract  of  April  9th,  limited  the 
application  of  the  $60,000  to  the  payment  of 
liens  against  the  property.  To  constitute 
a  claim  a  valid  Hen  against  the  property  to 
the  prejudice  of  the  defendant  it  must  have 
appeared  of  record.  The  evidence  discloses 
that  Mr.  Denison,  as  representative  of  the 
defendant  examined  the  records,  and  made 
out  a  schedule  of  the  Hens  appearing  thereon. 
He,  therefore,  had  all  the  information  there 
was  to  be  had  in  reference  to  such  Hens  as 
existed  against  the  property,  and  the  defend- 
ant was  fully  protected  by  the  deeds  from 
Brown,  which  were  of  record,  from  any  Hens 
that  might  be  recorded  thereafter.  The  most 
that  could  be  predicated  upon  the  failure  of 
Brown  to  furnish  the  schedule,  if  he  did  so 
fall,  would  be  to  give  the  defendant  further 
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time  In  which  to  make  each  payments.  It 
could  in  no  way  operate  to  excuse  the  de- 
lay in  building  the  mill.  As  a  farther  reason 
Justifying  the  failure  of  the  defendant  to 
comply  with  its  contract  in  its  most  import- 
ant respect  was  the  fact  that  one  Keegan 
brought  suit  against  the  Browns,  and  gar- 
nished the  defendant  company,  and  thus  tied 
up  the  balance  of  the  $60,000.  This  gar- 
nishment having  been  ultimately  discharged, 
at  most  delayed  the  application  of  the  $10,- 
000  to  the  purpose  specified;  and  we  do  not 
think  that  this  circumstance,  nor  the  opinion 
of  the  engineer  that  he  did  not  deem  it  ad- 
visable to  build  the  mill  under  these  circum- 
stances, in  any  way  justified  the  willful  vio- 
lation, on  the  part  of  the  defendant,  of  the 
express  provisions  of  the  contract  requir- 
ing an  early  purchase  and  erection  of  the 
mill  and  machinery. 

The  complaint  sets  out  a  cause  of  action, 
and  the  evidence  introduced  in  support  of 
its  allegations  discloses  a  state  of  facts  that 
entitles  the  plaintiff  to  some  relief,  not- 
withstanding the  fraudulent  representations 
made  by  S.  P.  Brown  In  regard  to  the  death 
of  James  W.  Brown.  Whether  in  the  cir- 
cumstances she  is  entitled  to  the  specific  re- 
lief asked  it  is  unnecessary,  If  not  improper, 
to  determine  on  the  present  review.  It  is 
sufficient  to  say  that,  upon  the  evidence  pre- 
sented, the  court  below  erred  in  holding  that 
the  defendant  company  was  entitled  to  a 
rescission  of  the  contract,  and  to  be  reim- 
bursed for  the  money  expended  thereunder. 
It  may  be  conceded  that  the  defendant  had 
the  right  to  rescind  the  contract  upon  the  dis- 
covery of  the  falsity  of  the  statement  of  S. 
P.  Brown  in  regard  to  the  death  of  James  W. 
Brown,  and  his  consequent  inability  to  con- 
vey the  title  to  an  undivided  one  forty-eighth 
of  the  property  by  his  own  deed,  as  he  pur- 
ported to  do;  but,  having  failed  to  avail  It- 
self of  that  rtgh£  in  apt  time,  and  by  recog- 
nizing the  contract  as  in  force  thereafter,  It 
waived  the  right  to  rescind,  and  became  as 
conclusively  bound  by  the  contract  as  if  the 
fraud  had  not  intervened.  This  rule  is  too 
well  settled  to  admit  of  controversy.  In 
Grymee  v.  Sanders  et  al.,  93  U.  S.  55,  62,  23 
L.  Ed.  798,  the  rule  is  thus  stated:  "Where 
a  party  desires  to  rescind  upon  the  ground 
of  mistake  or  fraud,  he  must,  upon  the  dis- 
covery of  the  facts,  at  once  announce  his 
purpose,  and  adhere  to  it  If  he  be  silent, 
and  continue  to  treat  the  property  as  his  own, 
he  will  be  held  to  have  waived  the  objection, 
and  will  be  conclusively  bound  by  the  con- 
tract, as  if  the  mistake  or  fraud  had  not 
occurred.  He  Is  not  permitted  to  play  fast 
and  loose.  Delay  and  vacillation  are  fatal 
to  the  right  which  had  before  subsisted." 
Shapplrio  v.  Goldberg,  192  U.  S.  232,  24  Sup. 
Ct  259,  48  L.  Ed.  419;  Richardson  v.  Lowe, 
149  Fed.  625,  79  C.  C  A.  317;  Auld  v.  Travis, 
5  Colo.  App.  535,  39  Pac.  357;  Stockham  v. 
Adams,  96  111.  App.  152.  In  Richardson  v. 
Lowe,  supra,  Judge  Adams,  speukiug  for 


the  court,  said:  "Rescission  of  a  contract 
on  the  ground  of  fraud  Is  not  a  mental  pro- 
cess, undisclosed  and  unacted  upon.  It  re- 
quires affirmative  action  immediately  on  its 
discovery,  some  overt  act  and  outward  mani- 
festation of  the  Intention  to  clearly  apprise 
the  other  party  to  the  contract  of  the  right 
asserted.  Melton  v.  Smith,  65  Mo.  325;  Wal- 
ters v.  Miller,  10  Iowa,  427.  •  •  •  The 
following  cases  afford  apt  and  persuasive  au- 
thority for  the  application  of  the  doctrine 
to  this  case:  Romanoff  Mining  Co.  v.  Camer- 
on, 137  Ala.  214,  33  South.  864;  Sniffer  v. 
DIetz,  83  N.  T.  300;  Booth  v.  Ryan,  31  Was. 
45;  Greenwood  v.  Fenn,  186  DL  146,  26 
N.  E.  487;  Dennis  v.  Jones,  44  N.  J.  Bq.  513, 
14  Atl.  918,  6  Am.  St  Rep.  899;  Downer  v. 
Smith,  32  Vt  1,  76  Am.  Dec.  148.  The  duty 
of  rescinding  arises  immediately  upon  ac- 
quiring knowledge  of  the  substantial  and  ma- 
terial facts  constituting  the  fraud.  It  is 
not  requisite  that  the  defrauded  party  shall 
be  acquainted  with  all  the  evidence  consti- 
tuting the  fraud  before  the  duty  to  act  by 
way  of  rescission  arises.  Campbell  v.  Flem- 
mlng,  1  A.  &  E.  40;  Fry  on  Specific  Per- 
formance of  Contracts  (2d  Ed.)  §5  703,  704; 
Bach  v.  Tuch,  126  N.  Y.  53,  26  N.  E.  1019; 
Taylor  v.  Short,  107  Mo.  384,  17  S.  W.  970. 
When  he  has  evidence  sufficient  to  reasonably 
actuate  him  to  rescind  the  contract,  and  on 
which  he  has  once  acted,  no  subsequent  dis- 
covery of  cumulative  evidence  can  operate 
to  excuse  waiver  of  the  fraud,  if  one  has 
in  the  meantime  occurred,  or  to  revive  a 
once  lost  right  of  rescission.  The  election  to 
waive  the  fraud  once  deliberately  made  Is 
irrevocable.  Vacillation  or  speculation  can- 
not be  tolerated."  The  defendant,  having 
waived  the  right  to  rescind  the  contract  up- 
on the  ground  of  Brown's  fraudulent  repre- 
sentation, is  conclusively  bound  by  the  con- 
tract, and  cannot  now  urge  the  defect  in  the 
title  as  an  excuse  .or  justification  for  its  fail- 
ure to  perform  the  obligations  imposed  upon 
it  by  Its  express  terms.  In  other  words,  it 
cannot  retain  the  possession  of  the  property 
and  successfully  evade  Its  obligations  there- 
under. In  the  event  that  it  shall  carry  out 
the  contract  on  its  part,  and  the  defect  In 
the  title  Is  not  "made  good,"  as  provided  In 
the  contract,  any  damages  it  may  suffer  by 
reason  of  such  defect  can  be  availed  of  as  a 
defense  pro  tanto  to  the  recovery  of  the  pur- 
chase price. 

Since  it  becomes  necessary  to  reverse  the 
Judgment  of  the  court  below,  and  remand  the 
cause  for  the  reasons  already  given,  it  be- 
comes unnecessary  at  this  time,  to  consider 
the  refusal  by  the  court  to  permit  the  plain- 
tiff, through  the  Intervention  of  the  conserva- 
tor of  the  lunatic,  to  supply  the  title  to  the 
undivided  one  forty-eighth  interest. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

CAMPBELL  and  MAXWELL,  JJn  not 
participating. 


D.gitized  by  G00gle 


EVANS  v.  WILLIS. 


1047 


EVANS  v.  WILLIS,  County  Judge. 
(Supreme  Court  of  Oklahoma.   Sept.  25,  1908.) 

1.  Indictment  and  Information  (|  1*)— Ne- 
cessity. 

No  original  prosecution  can  be  instituted  in 
a  court  of  record  in  this  state  except  by  pre- 
sentment of  indictment  by  a  grand  jury,  or  by 
an  information  exhibited  by  the  county  attorney 
or  some  other  officer  thereto  authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  1-3;  Dec.  Dig. 

2.  Indictment  and  Information  (f  89*)— 
Presentment— Necessity. 

Where  the  paper  writing  purporting  to  be 
an  information  is  not  exhibited  or  presented  by 
the  county  attorney,  or  some  one  authorized  by 
law,  the  same  being  invalid,  and  not  capable  of 
being  amended,  the  county  court  did  not  acquire 
any  jurisdiction  of  such  action  or  prosecution. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S  150;  Dec.  Dig.  fi 
39.»] 

3.  Prohibition  (1 10*)— When  Writ  Award- 
ed—Criminal Prosecution. 

Upon  an  information  purporting  to  have 
been  presented,  by  a  private  person,  neither  the 
prosecuting  attorney  for  the  county  nor  any 
other  officer  thereto  authorized  having  exhibit- 
ed same,  the  lower  court  having  no  jurisdiction 
to  hear  or  determine  such  case  on  said  informa- 
tion, and  there  being  no  other  plain,  speedy, 
and  adequate  remedy  at  law  for  the  relator, 
his  remedy  is  by  a  writ  of  prohibition  to  restrain 
action  thereon. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  |  43;  Dec.  Dig.  8  10.«] 

(Syllabus  by  the  Court.) 

Application  by  Sam  Evans  for  writ  of  pro- 
hibition to  W.  T.  Willis,  county  judge.  Writ 
awarded. 

On  the  24th  day  of  July,  A.  D.  1908,  a  pe- 
tition was  filed  in  this  court  by  the  relator, 
Sam  Evans,  against  the  respondent,  W.  T. 
Willis,  wherein  it  was  alleged  that,  on  the 
22d  day  of  July,  A.  D.  1908,  there  was  filed 
in  the  county  court  of  Lincoln  county  a  pre- 
tended criminal  information,  charging  relator 
with  the  crime  of  assault  and  battery;  that 
on  said  date  he  was  placed  on  trial  in  said 
court  by  said  respondent  as  Judge  of  said 
court,  before  a  Jury  on  said  charge  under 
said  information,  the  body  of  which  is  in 
words  and  figures  as  follows:  "State  of  Okla- 
homa, Lincoln  County— ss.:  State  of  Oklaho- 
ma, Plaintiff,  v.  Sam  Evans,  Defendant  In- 
formation. In  the  county  court  of  Lincoln 
County,  state  of  Oklahoma,  on  the  24th  day 
of  June,  1908,  in  the  name  and  by  the  au- 
thority of  the  state  of  Oklahoma  comes  Lee 
Matheyer  of  the  said  county  of  Lincoln  and 
gives  the  court  to  know  and  be  informed 
that  Sam  Evans  late  of  the  aforesaid  county, 
on  the  24th  day  of  June,  1908,  in  the  county 
of  Lincoln  and  state  of  Oklahoma  then  and 
there  being  did  then  and  there  willfully,  un- 
lawfully, and  with  force  and  violence  commit 
an  assault  and  battery  upon  one  Duncan 
Chishom  by  kicking  the  said  Duncan  Chis- 
hom  forcibly  and  violently  on  the  body  of 


him,  the  said  Duncan  Chishom,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Oklahoma.  [Signed]  Lee 
Matheyer."  Said  Information  was  duly 
sworn  to  before  the  respondent  as  acting 
county  Judge  of  said  county,  by  said  Lee 
Matheyer.  Upon  the  back  was  indorsed  the 
style  of  the  cause  and  file  mark,  under  date 
of  the  22d  day  of  July,  1908,  and  a  list  of 
the  witnesses  for  the  state.  That  on  the 
same  date,  prior  to  the  trial,  relator  filed  a 
motion  to  quash  the  information  and  the 
warrant  Issued  thereon,  for  the  reason  that 
the  same  had  been  filed  by  one  Lee  Matheyer, 
who  Is  neither  the  county  attorney  of  said 
county,  nor  the  deputy,  nor  assistant  county 
attorney,  nor  the  Attorney  General  of  the 
state,  nor  any  one  authorized  by  the  Attorney 
General,  nor  any  one  in  authority,  and  for 
the  further  reason  that  said  information  was 
not  drawn,  presented,  or  filed  by  any  one 
acting  in  behalf  of,  or  on  the  part  of,  the 
state  of  Oklahoma  or  the  county  of  Lin- 
coln, but  was  In  fact  carried  on  by  a  pri- 
vate prosecutor.  It  is  further  alleged  that 
notwithstanding  the  illegality  of  said  pro- 
ceedings, and  the  want  of  legal  information 
or  charge,  relator  was  compelled  to  go  to 
trial,  and  on  the  22d  day  of  July,  1908,  was 
found  guilty  of  the  alleged  offense  by  a  jury 
in  Bald  county  court;  that  said  trial  and  all 
proceedings  had  under  and  by  virtue  of  said 
pretended  Information  were  and  are  null  and 
void,  for  the  reason  that  the  court  never  ac- 
quired jurisdiction  over  the  person  of  the  re- 
lator or  the  subject-matter  of  the  contro- 
versy. Relator  further  alleges  that  the  pre- 
siding judge  of  said  court  would,  unless  re- 
strained, pronounce  a  sentence  on  said  rela- 
tor; that  relator's  remedy  by  appeal,  or  by 
any  other  procedure  except  by  writ  of  pro- 
hibition, was  inadequate.  On  the  24th  day 
of  July,  A.  D.  1908,  a  preliminary  writ  of 
prohibition  was  Issued  out  of  this  court  On 
the  28th  day  of  August,  A.  D.  1908,  respond- 
ent filed  his  return  to  said  writ,  wherein  he 
alleged  that  relator  was  not  illegally  re- 
strained of  his  liberty,  as  on  the  1st  day  of 
July,  A.  D.  1908,  a  complaint  was  made  to 
John  J.  Davis,  county  attorney  of  Lincoln 
county,  Okl.,  and  he  was  Informed  by  some 
five  different  persons  that  Sam  Evans  bad 
committed  a  brutal  assault  and  battery  upon 
one  Duncan  Chishom,  on  the  24th  day  of 
June,  A.  D.  1908,  In  the  city  of  Chandler, 
Lincoln  county,.  Okl.,  who  stated  to  the  coun- 
ty attorney  that  they  had  some  15  or  20  wit- 
nesses who  saw  the  relator's  brutal  conduct 
In  kicking  and  maltreating  the  said  Chis- 
hom, and  the  county  attorney  refused  to 
prosecute,  or  to  O.  K.  a  complaint  against 
the  relator,  rendering  as  his  excuse  that  said 
relator  was  a  friend  of  his,  and  a  good  man 
to  keep  him  posted  on  whisky  cases,  and  ab- 
solutely refused  to  start  the  matter  and  have 
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an  information  or  complaint  filed.  Thereup- 
on several  of  the  citizens,  knowing  of  the 
brutal  action  of  the  relator,  made  a  bond, 
as  required  by  the  statutes  of  the  state  of 
Oklahoma,  and  verified  it,  to  pay  the  costs 
of  the  prosecution,  and  one  Lee  Matbeyer 
went  before  the  county  judge  of  Lincoln 
county,  Okl.,  and  swore  positively  to  a  com- 
plaint and  information,  after  said  bond  had 
been  given.  Thereupon  a  warrant  was  is- 
sued in  due  form,  and  delivered  to  the  sher- 
iff of  said  county  on  the  1st  day  of  July, 
1908,  who  executed  same  by  arresting  snld 
relator,  who  was  brought  before  the  county 
court,  and,  the  county  judge  being  disquali- 
fied, and  the  counsel  representing  the  prose- 
cution and  the  defendant  not  being  able  to 
agree  upon  a  Judge  pro  tern.,  the  said  W.  T. 
Willis  was  elected,  in  accordance  with  sec- 
tion 3306,  Wilson's  Rev.  &  Ann.  St  1903, 
as  judge  pro  tern,  to  try  said  cause.  There- 
upon the  cause  proceeded  to  trial  before  a 
jury  of  six  men,  selected  as  provided  by  law. 
The  evidence  having  been  introduced  both 
by  the  state  and  the  defendant,  and  the  jury 
Instructed  as  to  the  law,  and  having  heard 
the  argument  of  counsel  for  both  sides,  the 
cause  was  submitted  to  the  Jury  for  their 
consideration.  The  Jury  returned  a  verdict 
of  guilty  against  the  defendant,  and,  a  mo- 
tion for  a  new  trial  having  been  filed  by  de- 
fendant, the  matter  was  set  down  later  to 
hear  said  motion.  Thereupon  the  prelimina- 
ry writ  herein  was  served  upon  the  respond- 
ent 

Hoffman  &  Robertson  and  RIttenhouse  & 
Rittenhouse,  for  relator.  W.  C.  Reeves,  Asst 
Atty.  Gen.,  for  respondent 

WILLIAMS,  a  J.  (after  stating  the  facts 
as  above).  It  is  the  contention  of  the  re- 
lator that  the  county  court  of  Lincoln  coun- 
ty has  no  jurisdiction  to  try  him  upon  the 
information  in  this  case.  The  county  court 
is  a  court  of  record  (Const  8  11,  art  7 
[Bunn's  Ed.  §  181]).  It  has,  concurrent  with 
the  district  court,  appellate  jurisdiction  of 
judgments  of  justices  of  the  peace  and  police 
judges  in  all  criminal  matters,  and,  concur- 
rent with  justices  of  the  peace,  jurisdiction 
In  misdemeanor  cases,  and  exclusive  juris- 
diction in  all  misdemeanor  cases  of  which 
justices  of  the  peace  have  no  jurisdiction; 
and,  In  criminal  cases  appealed  from  justices 
of  the  peace  and  police  judges,  there  shall 
be  a  trial  de  novo  on  both  questions  of  law 
and  fact  Section  3.  "An  act  to  define  the 
jurisdiction  and  duties  of  the  county  court" 
etc.  Sess.  Laws,  1907-08,  p.  285,  c.  27;  Const 
f  12,  art.  7  (Bunn's  Ed.  §  183).  Section  17, 
art  2  (Bunn's  Ed.  8  26)  Okl.  Const.,  provides 
that  "no  person  shall  be  prosecuted  crim- 
inally in  courts  of  record  for  felony  or  mis- 
demeanor, otherwise  than  by  presentment  or 
indictment  or  by  Information.  No  person 
shall  be  prosecuted  for  a  felony  by  Informa- 
tion without  having  had  a  preliminary  ex- 
amination before  an  examining  magistrate  or 


having  waived  such  preliminary  examination. 
Prosecutions  may  be  Instituted  in  courts  not 
of  record  upon  a  duly  verified  complaint" 
The  question  arises,  however,  as  to  whether 
or  not  any  person,  other  than  the  county 
attorney,  or  some  one  acting  for  him,  could 
file  this  information.  An  information  would 
He  at  common  law  for  all  misdemeanors, 
but  not  for  a  felony,  it  having  been  the  policy 
under  such  law  that  no  person  should  be  put 
on  trial  for  a  capital  offense,  or  any  other 
crime  known  or  understood  as  an  offense,  un- 
der said  law  occasioning  a  total  forfeiture  of 
the  offender's  lands  or  goods,  or  both,  except 
by  indictment  This  is  the  line  of  demarcation 
by  which  we  are  to  determine  whether  or  not 
at  common  law  an  offense  was  a  felony  or  a 
misdemeanor.  4  Bl.  Com.  94, 95, 810.  At  com- 
mon law  an  Information  is  defined  to  be  a  com- 
plaint or  accusation  exhibited  against  a  per- 
son for  some  criminal  offense,  committed  im- 
mediately against  the  King,  or  against  a 
private  person,  an  Indictment  being  an  ac- 
cusation preferred  by  the  oath  of  12  men, 
and  an  information  is  only  the  allegation  of 
the  officer  who  exhibits  it.  3  Baa  Abr.  635, 
tit  "Information."  According  to  Mr.  Bacon, 
there  are  two  kinds  of  criminal  information 
under  the  common-law  procedure  in  England, 
the  first  being  an  offense  Immediately  against 
the  King,  and  was  filed  by  the  Attorney  Gen- 
eral ex  officio,  and  without  leave  of  court 
The  second  was  against  private  individuals, 
and  exhibited  by  the  masters  of  the  crown. 
Informations  of  this  character  were  filed  as 
a  matter  of  course  prior  to  the  adoption  of 
St  4  &  5  William  and  Mary,  c.  18;  but 
thereafter  such  Information  could  not  be 
filed  by  the  masters  of  the  crown  except  up- 
on leave  of  the  court  and  then  to  be  support- 
ed by  the  affidavit  of  the  person  at  whose  in- 
stance the  same  was  filed,  such  person  being 
required  to  give  security  for  costs.  3  Bac. 
Abr.  635.  Section  4200,  Wilson's  Rev.  &  Ann. 
St  1903,  provides:  'The  common  law,  as 
modified  by  constitutional  and  statutory  law, 
judicial  decisions  and  the  conditions  and 
wants  of  the  people,  shall  remain  in  force 
in  aid  of  the  General  Statutes  of  Oklahoma; 
but  the  rule  of  common  law,  that  statutes 
in  derogation  thereof  shall  be  strictly  con- 
strued, shall  not  be  applicable  to  any  gen- 
eral statute  of  Oklahoma;  but  all  such  stat- 
utes shall  be  liberally  construed  to  promote 
their  object"  Mr.  Chitty  says  (1  Crlm.  Law, 
844):  "Informations  may  be  filed  by  the  At- 
torney General  for  any  offense  below  the  dig- 
nity of  a  felony  which  tends,  in  his  opinion, 
to  disturb  the  government  or  immediately 
interfere  with  the  Interests  of  the  public,  or 
the  safety  of  the  crown.  He  most  frequently 
exercises  this  power  in  cases  of  libels  on 
government  or  high  officers  of  the  crown,  etc 
It  seems,  Indeed,  at  his  option  to  exert  it 
when  any  offense  occurs  which  may  thus  be 
prosecuted  In  the  crown  office.  The  At- 
torney General  is  the  sole  judge  of  what  pub- 
lic misdemeanors  he  will  prosecute.  He  may 
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file  an  Information  against  any  one  whom  he 
thinks  proper  to  select,  without  oath,  without 
motion,  or  opportunity  for  the  defendant  to 
show  cause  against  the  proceeding." 

It  appears  to  have  been  the  common  and 
usual  practice,  sustained  by  numerous  prec- 
edents, for  informations  to  be  exhibited, 
whether  in  the  name  of  the  King's  Attorney 
General,  or  of  the  master  of  the  crown  of- 
fice, for  batteries,  cheats,  seducing  a  young 
man  or  woman  from  their  parents  in  order  to 
marry  them  against  their  consent,  or  for 
other  wicked  purposes,  spiriting  away  a  child, 
rescuing  persons  from  legal  arrest,  perjuries, 
subornation  of  perjuries,  forgery,  conspir- 
acies, and  other  like  crimes  done  principally 
to  a  private  person,  as  well  as  for  offenses 
done  principally  to  the  king,  and,  in  gen- 
eral, or  any  other  offenses  against  the  pub- 
lic good,  or  against  the  first  and  obvious 
principles  of  Justice  and  common  honesty. 

3  Bac.  Abr.  tit  "Information" ;  2  Hawk.  P. 
C.  c  26,  f  1;  Cole's  Crim.  Inf.  p.  9;  Com. 
Dig.  tit.  "Information" ;  Arch.  PI.  &  Ev.  69. 
Mr.  Cole,  In  his  work  on  Criminal  Informa- 
tion, pp.  9*  10,  states:  "In  cases  of  misde- 
meanor the  law  has  Intrusted  the  Attorney 
General,  on  behalf  of  the  crown,  with  a  dis- 
cretionary power  of  filing  informations ;  and 
for  that  reason  the  Court  of  Queen's  Bench 
will  never  give  leave  to  the  Attorney  Gen- 
eral, on  behalf  of  the  crown,  to  exhibit  crim- 
inal information.  He  has  the  right  to  ex- 
hibit one  ex  officio,  on  his  own  responsibility 
and  discretion.  But  although  the  Attorney 
General  may,  if  he  think  fit,  exhibit  a  crim- 
inal information  ex  officio  for  any  misde- 
meanor whatever,  yet  in  practice  he  seldom 
does  so,  except  when  directed  to  do  so  by  the 
House  of  Lords,  the  House  of  Commons,  etc., 
when  the  case  Is  of  very  serious  nature.  The 
usual  objects  of  an  ex  officio  Information  are 
properly  such  enormous  misdemeanors  as 
tend  to  disturb  or  endanger  the  queen's  gov- 
ernment, or  affront  her  In  the  discharge  of 
her  royal  functions."  46  Law  Lib.  29,  30. 
In  the  case  of  State  v.  Gleason,  32  Kan.  250, 

4  Pac.  866,  the  court  said:  "At  common  law 
an  Information  might  be  filed,  under  the 
English  practice,  against  persons  charged 
with  misdemeanors,  yet  no  rule  was  granted 
In  regard  to  such  cases  except  upon  such  evi- 
dence as  would,  uncontradicted,  make  out 
the  offense  beyond  doubt.  Arch.  Cr.  Pi.  176; 
Rex  v.  Willett,  6  T.  R.  204;  Rex  v.  William- 
son, 8  B.  &  Aid.  582 ;  Rex  v.  Bull,  1  Wills. 
93;  Rex  v.  Hilbers,  2  Chit  R.  163;  Regina 
r.  Baldwin,  8  A.  &  E.  168;  Ex  parte  Wil- 
liams, cited  1  Harr.  Dig.  2268 ;  1  Chit  Cr.  L. 
856.  857." 

There  appears  to  be  some  conflict  of  au- 
thority as  to  whether  or  not  the  second  class 
of  informations  have  been  adopted  In  this 
country.  State  v.  Gleason,  32  Kan.  245,  4 
Pac  363;  Blsh.  Crim.  Pro.  144,  604,  608; 
State  v.  Moore,  19  Ala.  514;  Wharton's 
Crim.  Plead.  &  Prac.  (8th  Ed.)  87.    in  the 
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case  of  State  v.  Keln,  79  Mo.  515,  It  is  said: 
"In  our  state  the  criminal  information  should 
be  deemed  to  be  such,  and  such  only,  as  in 
England  is  presented  by  the  Attorney  Gen- 
eral and  Solicitor  General.  This  part  of 
the  English  common  law  has  plainly  become 
common  law  with  us.  And,  as  with  us,  the 
powers  which  in  England  are  exercised  by 
the  Attorney  General  and  Solicitor  General 
are  largely  distributed  among  our  district 
attorneys,  whose  office  does  not  exist  in 
England,  the  latter  officers  would  seem  to 
be  entitled,  under  our  common  law,  to  pros- 
ecute by  information  as  a  right  adhering  to 
their  office,  and  without  leave  of  court"  In 
the  case  of  State  v.  Moore  et  al.,  19  Ala.  519, 
the  court  said:  "In  England  information 
lay  against  persons  for  misdemeanors,  and 
were  in  those  cases  criminal  proceedings. 
The  practice  of  filing  them  existed  at  the 
common  law,  and  may  be  traced  to  the  earli- 
est periods.  Information  for  offenses  more 
Immediately  affecting  the  king,  his  ministers, 
or  the  state,  were  filed  ex  officio  by  the  At- 
torney General,  while  those  in  which  a  pri- 
vate Individual  was  virtually  the  prosecutor 
were  placed  on  trial  by  the  King's  coroner  or 
master  of  the  crown  office.  Each  of  these 
officers  had,  and  the  Attorney  General  still 
has,  the  power  of  thus  accusing  the  subject 
at  his  discretion.  But  St  4  &  5  William  and 
Mary,  c.  18,  reduced  the  coroner  to  a  mere 
ministerial  officer,  and  the  Informations  ex- 
hibited by  him  in  •  the  crown  office  were 
subjected  entirely  to  the  Court  of  King's 
Bench.  Criminal  Informations  at  this  day 
(In  England)  are  of  two  kinds:  Those  fixed 
ex  officio  by  the  Attorney  General,  at  his  sole 
discretion,  and  those  presented  by  the  cor- 
oner or  master  of  the  crown  office,  by  leave 
of  the  court  according  to  the  statute.  Chlt- 
ty's  Crim.  Law,  843-845,  where  the  author- 
ities are  cited.  •  •  •  St  4  &  5  William 
and  Mary  Is  not  in  force  In  this  state,  and 
we  have  none  like  it  that  can  possibly  af- 
fect this  case.  Consequently  the  discretion 
of  the  state  to  proceed,  or  not  to  proceed, 
for  the  forfeiture  is  not  placed  in  the  hands 
of  any  of  our  courts,  and  It  has  already  ap- 
peared that  they  cannot  derive  it  from  the 
common  law.  The  scire  facias  to  repeal  the 
King's  letters  patent,  for  any  cause  of  for- 
feiture that  may  have  occurred,  is  analogous 
to  the  case  before  us.  In  that  case,  also, 
there  was  a  discretion  to  claim  or  to  waive 
the  forfeiture.  In  such  cases,  'previously  to 
suing  out  the  writ,'  a  petition  or  memorial 
must  be  presented  to  his  Majesty,  and  a  war- 
rant obtained  thereon  to  the  Attorney  Gen- 
eral, upon  which  he  will  grant  his  fiat  for 
suing  It  out;  but  it  Is  said  that,  when  a 
patent  is  granted  to  the  prejudice  of  a  sub- 
ject, the  King  of  right  Is  to  permit,  upon  pe- 
tition, to  use  his  name  for  the  repeal  of  It 
2  Tidd's  Prac.  1094.  The  case  before  us, 
however,  is  one  not  affecting  the  rights  of 
any  particular  individual.    It  is  clear  that 
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the  state  here  la  the  source  of  all  such  fran- 
chises, to  be  granted  or  withheld  by  the  Leg- 
islature at  Its  discretion.  But  if,  under  our 
law,  a  forfeiture  must  be  enacted  for  every 
act  done  or  omitted  which,  In  strictness,  Is  a 
cause  of  forfeiture,  then  our  law  is  obviously 
defective;  and  it  is  not  only  defective,  but 
wrong,  if  this  high  discretion  may  be  exer- 
cised by  persons  who,  with  regard  to  it,  are 
not  the  representatives  of  the  state.  The 
language  of  the  act  plainly  shows  that  the 
Legislature  did  not  intend  to  confide  this 
discretion  to  the  solicitors ;  but,  on  the  con- 
trary, It  was  the  manifest  intention  to  with- 
hold It  from  them.  They  were  to  act  'at  the 
instance  of  the  state,*  which  excludes  the 
Idea  of  their  acting  upon  their  own  will  or 
discretion."  Clark,  "in  his  Criminal  Proced- 
ure, page  128,  says:  "Under  the  common 
law  of  England  Informations  were  of  two 
kinds.  The  first  was  filed  by  the  Attorney 
General,  as  a  rule,  for  offenses  more  im- 
mediately against  the  King,  or  the  public 
safety;  but  such  an  information  could  be 
filed  by  him  for  any  other  misdemeanor, 
though  an  offense  more  particularly  against 
an  Individual.  The  second  was  filed  by  the 
masters  of  the  crown  office,  and  it  was  the 
usual  mode  or  proceeding  by  Information  for 
offenses  against  individuals.  Formerly  both 
of  these  informations  could  be  filed  without 
leave  of  court,  and  without  further  oath  or 
affidavit  than  the  oath  of  office  of  the  officer 
preferring  it  By  an  early  English  statute, 
however,  which  is  old  enough  to  have  become 
a  part  of  our  common  law,  if  applicable  to 
our  conditions,  It  was  provided  that  informa- 
tions by  masters  of  the  crown  office  could 
only  be  filed  by  leave  of  court,  and  that  they 
should  be  supported  by  the  affidavit  of  the 
person  at  whose  suit  they  were  preferred. 
The  law  remained  that  informations  filed  by 
the  Attorney  General  (and,  as  already  stated, 
he  could  file  them  for  any  misdemeanor)  need 
not  be  verified,  and  that  he  was  the  sole 
judge  of  the  necessity  or  propriety  of  filing 
them.  Leave  of  court  was  not  necessary. 
Nor  was  the  accused  entitled  to  opportunity 
to  show  cause  against  the  proceeding.  The 
Attorney  General  usually  acted  on  affidavits 
of  witnesses  laid  before  him,  but  this  was 
not  necessary.  There  is  some  authority  for 
the  proposition  that  the  kind  of  information 
to  be  used  at  common  law  In  this  country 
Is  that  which  in  England  was  filed  by  the 
masters  of  the  crown  office,  and  that  this  is 
the  kind  contemplated  by  statutes  which 
show  no  Intention  to  the  contrary;  and  If 
this  be  so,  leave  of  the  court  and  affidavit 
would  be  necessary.  But  by  the  better  opin- 
ion the  other  kind  of  Information  is  the  one 
In  use  with  us.  'In  our  states  the  criminal 
Information  should  be  deemed  to  be  such, 
and  such  only,  as  in  England  is  presented  by 
the  Attorney  or  Solicitor  General.  This  part 
of  the  English  common  law  has  plainly  be- 


come common  law  with  us.  As,  with  us.  the 
powers  which  in  England  were  exercised  by 
the  Attorney  or  Solicitor  General  are  large- 
ly distributed  among  our  district  attorneys, 
whose  office  does  not  exist  in  England,  the 
latter  officers  would  seem  to  be  entitled,  un- 
der our  common  law,  to  prosecute  by  infor- 
mation, as  a  right  adhering  to  their  office, 
and  without  leave  of  court* " 

In  this  state  it  is  made  the  duty  of  the 
county  attorney,  and  not  the  Attorney  Gen- 
eral, to  appear  in  the  district  courts  of  their 
respective  counties  and  defend  on  behalf  of 
the  state  or  his  county  all  actions  or  pro- 
ceedings, civil  or  criminal.  In  which  the  state 
is  interested  or  a  party;  and,  whenever  the 
venue  is  changed  in  any  criminal  case,  or  in 
any  civil  action  or  proceeding  in  which  his 
county  or  the  state  is  interested  or  a  party, 
it  is  the  duty  of  the  county  attorney  of  the 
county  where  such  indictment  is  found,  or 
the  county  interested  in  such  civil  action  or 
proceeding,  to  appear  and  prosecute  such  in- 
dictment and  to  prosecute  or  defend  such 
civil  action  or  proceeding  in  the  county  to 
which  the  same  may  be  changed.  Wilson's 
Rev.  &  Ann.  St  Okl.  1903,  §  1289.  And 
whenever  there  shall  be  no  county  attorney 
for  the  county,  or  when  the  county  attorney 
shall  be  absent  from  the  court  or  unable  to 
attend  to  his  duties,  the  district  court  may, 
if  it  deems  it  necessary,  appoint  by  an  order 
entered  on  the  minutes  of  the  court  some 
suitable  person  to  perform  for  the  time  being 
the  duties  required  by  law  to  be  performed 
by  the  county  attorney,  and  the  person  so  ap- 
pointed shall  thereupon  be  vested  with  all  the 
powers  of  such  county  attorney  for  that  pur- 
pose. Id.  }  1293.  Section  17.  art  2,  Const. 
(Bunn's  Ed.  (  26),  supra,  providing  that  "no 
person  shall  be  prosecuted  criminally  in 
courts  of  record  for  felony  or  misdemeanor, 
otherwise  than  by  presentment  or  indictment 
or  by  Information,"  enabling  a  felony  to  be 
prosecuted  by  information,  which  under  the 
common  law  could  only  be  prosecuted  by  in- 
dictment did  not  extend  the  rule  so  that  a 
person  could  be  put  on  trial  In  a  court  of  rec- 
ord for  a  felony  on  information  verified  and 
exhibited  only  by  a  private  prosecutor.  To 
hold  that  In  courts  of  record  such  prosecu- 
tions for  misdemeanor  could  be  maintained 
by  such  an  Information  would  establish  two 
rules  of  practice  In  such  courts  for  exhibiting 
informations,  one  for  misdemeanors  and 
another  for  felonies.  When  the  same  officer 
prosecutes  for  the  state  in  all  such  cases, 
such  practice  is  not  presumed  to  have  been 
intended  by  the  framers  of  the  Constitu- 
tion. 

It  Is  not  necessary  to  determine  whether  or 
not  article  4,  of  the  amendments  to  the  Consti- 
tution of  the  United  States,  providing  that 
"the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not 
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be  violated  and  no  warrants  shall  Issue  but 
upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the 
place  to  be  searched  and  the  persons  or 
things  to  be  seized,"  changes  the  common-law 
rule  as  to  information  in  this  country,  for 
section  5306,  Wilson's  Rev.  &  Ann.  St  1903, 
provides  that  "the  county  attorney  shall  sub- 
scribe his  name  to  informations  filed  in  the 
probate  or  district  court  and  indorse  thereon 
the  names  of  the  witnesses  known  to  him  at 
the  time  of  filing  the  same.  He  shall  also 
indorse  thereon  the  names  of  such  other  wit- 
nesses as  may  afterward  become  known  to 
him,  at  such  time  before  the  trial  as  the 
court  may  by  rule  prescribe,"  and  that  such 
Information  should  be  verified  "by  the  oath 
of  the  prosecuting  attorney,  complainant  or 
some  other  person,"  it  being  provided  that 
when  the  Information  in  any  case  is  verified 
by  the  county  attorney,  it  shall  be  sufficient, 
if  the  verification  be  upon  Information  or  be- 
lief. This  section  enlarges  the  common-law 
rule.  Prosecutions  originally  cognizable  in 
courts  of  justices  of  the  peace  need  not  be 
begun  by  such  an  information.  Const  art 
2,  §  17  (Bunn's  Ed.  5  26).  But  when  ex- 
hibited In  such  Justice  court  by  any  other 
person  than  by  the  county  attorney,  or  his 
assistant  or  deputy,  or  some  other  person 
authorized  by  law,  the  justice  of  the  peace 
may  require  of  such  private  prosecutor  a 
bond  for  the  costs  of  such  prosecution. 
Const  art.  7,  8  18  (Bunn's  Ed.  {  190);  Wil- 
son's Rev.  &  Ann.  St  1903,  S§  5305,  5308, 
5307.  The  provision  being  made  that  crim- 
inal offenses,  Including  both  felony  and  mis- 
demeanor, may  be  originally  prosecuted  by 
information  In  courts  of  record,  and  In  courts 
not  of  record,  which  Includes  only  misde- 
meanors, by  complaint  an  information  Is 
clearly  dlstinqulshed  from  a  complaint  An 
Information  exhibited  under  the  common  law, 
by  leave  of  the  court,  by  a  private  prosecutor 
is,  in  effect,  merely  a  complaint  as  termed 
In  our  Constitution. 

Hence,  since  the  adoption  of  our  state 
Constitution,  no  person  can  be  prosecuted 
criminally  in  any  court  of  record  in  this 
state  for  felony  or  misdemeanor  other  than 
by  presentment  of  an  indictment  by  a  grand 
Jury,  or  by  information  exhibited  by  the 
county  attorney  or  other  officer  authorized  by 
law.  The  Information  filed  in  this  case  by 
the  private  prosecutor,  who  was  neither  the 
county  attorney  nor  any  officer  authorized 
by  law,  was  void. 

The  next  question  arises  as  to  whether  or 
not  the  writ  or  prohibition  herein  sought 
Is  the  proper  remedy.  Such  writ  will  not 
be  issued  on  account  of  errors  or  irregulari- 
ties in  the  proceedings  of  a  court  having  ju- 
risdiction, or  on  account  of  insufficiency  of 
averment  or  pleading,  or  upon  matters  of 
defense  which  may  be  properly  raised  in 
the  lower  court  Ex  parte  Branch,  63  Ala. 
383;  Epperson  v.  Rice,  102  Ala.  668, 15  South. 
434;  Clark  v.  Superior  Court  55  Cal.  199; 


16  Bnc.  PL  &  Pr.  p.  1126,  and  authorities 
cited  in  footnotes  2-4.  The  better  rule 
appears  to  be  that  the  writ  will  be  Issued 
where  the  lower  court  appears  to  be  without 
jurisdiction  upon  the  record  and  admitted 
facts.  16  Enc  PI.  &  Pr.  p.  1128,  and  authori- 
ties cited  in  footnotes  1  and  2.  Such  ex- 
traordinary writ  will  not  be  awarded  when  the 
ordinary  and  usual  remedies  provided  by 
law,  such  as  appeal,  writ  of  error,  certiorari, 
or  other  modes  of  review  or  injunction,  are 
available.  Ex  parte  Smith,  23  Ala.  94;  Ex 
parte  Smith,  84  Ala.  455;  Ex  parte  Scott,  47 
Ala.  609;  Ex  parte  Reld,  50  Ala.  439;  Ex 
parte  Mobile,  etc,  R.  Co.,  63  Ala.  349;  Wea- 
ver v.  Leatherman,  66  Ark.  211,  49  S.  W.  977; 
16  Enc.  PI.  &  Pr.  p.  1130,  and  authorities  cited 
In  footnote  2.  There  is  no  general  rule  by 
which  the  adequacy  or  inadequacy  of  a  rem- 
edy can  be  ascertained,  but  the  question  is 
one  to  be  determined  upon  the  facts  of  each 
particular  case.  The  writ  will  not  be  Is- 
sued on  account  of  the  Inconvenience,  ex- 
pense, or  delay  of  other  remedies,  but  will 
be  granted  where  the  remedy  available  is 
Insufficient  to  prevent  immediate  injury  or 
hardship  to  the  party  complaining,  particu- 
larly In  criminal  cases.  16  Enc.  PL  &  Pr., 
p.  1131,  and  authorities  cited  in  footnotes  1 
and  2.  It  appears  that  in  criminal  cases 
neither  appeal,  habeas  corpus,  nor  certiorari 
would  be  a  plain,  speedy,  or  adequate  remedy. 
16  Enc.  PI.  &  Pr.,  p.  1132,  and  authorities 
cites  in  footnote  1.  The  undisputed  facts 
showing  the  indictment  upon  which  the  pros- 
ecution was  based  to  be  absolutely  void,  the 
writ  of  prohibition  was  declared  to  be  the 
proper  remedy.  Bruner  v.  Superior  Court, 
92  Cal.  239,  28  Pac.  341;  People  v.  Spiers,  4 
Utah,  385,  10  Pac.  609,  11  Pac.  509;  People 
v.  Carrlngton,  5  Utah,  531,  17  Pac.  735;  Peo- 
ple v.  Southwell,  46  Cal.  141;  People  v.  Colby, 
54  Cal.  37;  People  v.  Hunter,  54  Cal.  65; 
Levy  v.  Wilson,  69  Cal.  105,  10  Pac.  272; 
Ex  parte  Brown,  58  Ala.  542;  16  Enc.  PI. 
&  Pr.  p.  1132,  and  authorities  cited  in  foot- 
notes 1  and  2.  It  appearing  as  a  matter  of 
record  that  the  information  exhibited  in  the 
court  below  was  by  a  private  prosecutor,  and 
It  being  admitted  in  the  answer  of  the  re- 
spondent that  the  county  attorney  had  re- 
fused to  file  an  information  against  the  re- 
lator, and  no  other  officer  authorized  by  law 
having  filed  such  Information,  the  county 
court  is  without  Jurisdiction  to  try  said  cause. 
If  judgment  is  pronounced  against  the  re- 
lator upon  the  verdict  of  the  Jury,  it  might 
result  in  his  being  Incarcerated  in  jail  pend- 
ing an  appeal.  An  appeal  In  such  an  instance 
would  not  be  such  an  adequate  and  speedy 
remedy  as  to  prevent  Immediate  injury  or 
hardship  to  the  relator.  When  It  appears  .to 
the  court  having  jurisdiction  to  issue  the 
writ  of  prohibition  that  the  lower  court, 
under  any  conditions,  is  without  jurisdiction 
to  try  the  accused  upon  the  alleged  informa- 
tion filed,  with  all  amendments  permitted 
under  the  law  considered  as  made,  to  re- 
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quire  him  to  Invoke  the  remedy  of  appeal, 
occasioning  delay  and  necessitating  a  superse- 
deas bond,  or  resulting  in  his  being  confined 
in  jail  pending  the  determination  of  his  ap- 
peal, when  the  same  conclusion  as  to  the 
lower  court  being  without  jurisdiction  will 
be  reached,  would  work  an  unnecessary  and 
unreasonable  hardship  upon  the  accused. 

The  writ  of  prohibition  1b  awarded.  All 
the  Justices  concur. 


GEORGE  v.  UNITED  STATES. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Oct 
24,  1908.) 

L  Labceny  (8  60*) — Ownership — Evidence. 
In  cases  of  larceny  it  is  essential  for  the 

?>rosecution  to  prove  that  the  property  was  fe- 
oniously  taken  from  the  person  named  in  the 
indictment  as  the  owner,  but  this  does  not  re- 
quire that  in  every  case  direct  proof  of  owner- 
ship shall  be  given. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  i  156 ;  Dec.  Dig.  f  60.*] 

2.  Criminal  Law  (|  663*)— Evidence  —  Cob- 
pus  Delicti. 

It  is  not  essential  that  the  corpus  delicti 
should  be  established  by  evidence  independent  of 
that  which  tends  to  connect  the  accused  with 
its  perpetration.  The  same  evidence  which 
tends  to  prove  one  may  also  tend  to  prove  the 
other,  so  that  the  existence  of  the  crime  and  the 
guilt  of  the  defendant  may  stand  together  insep- 
arable on  one  foundation  of  circumstantial  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1209;  Dec.  Dig.  I  563.*] 

3.  Labcent  (8  62*)— Nonoonsent— Evidence. 

The  want  of  consent  of  the  owner  to  the 
taking  of  his  property  alleged  to  have  been  stol- 
en is  an  essential  ingredient  of  the  crime  of 
larceny.  The  fact  of  nonconsent  to  the  tak- 
ing may  be  proven  by  facts  and  circumstances 
which  sufficiently  show  that  the  property  was 
feloniously  taken,  and  the  fact  that  the  owner 
caused  search  to  be  made  for  the  stolen  property 
is  a  cogent  circumstance  to  show  want  of  con- 
sent to  the  taking. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §  153 ;  Dec.  Dig.  §  62.*] 

4.  Criminal  Law  (8  829*)  —  Instbuctions  — 
Repetition. 

Where  a  similar  instruction  has  been  given 
a  requested  instruction  need  not  be  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  6  2011 ;  Dec.  Dig.  §  829.*] 

5.  Criminal  Law  (8  421*)  —  Evidence  —  Na- 
tionality—Declarations. 

Reputation  or  hearsay  is  admissible  in  all 
matters  of  pedigree,  and  so  the  declarations  of 
the  defendant  that  he  is  a  white  man,  and  bis 
general  reputation  for  25  years  that  he  was  a 
white  man,  is  sufficient  when  uncontradicted  to 
prove  noncitizenship  in  any  Indian  tribe  or  na- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  976;  Dec.  Dig.  8  421.*] 

6.  Criminal  Law  (8  1030*)  —  Appeal  —  Re- 
view. 

Where  the  record  shows  no  objection  was 
made  and  no  exceptions  taken,  the  error  will 
not  be  considered  by  the  court  except  in  the 
interest  of  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2619;  Dec.  Dig.  8  1030.*] 

(Syllabus  by  the  Court) 


Error  from  the  United  States  Court  foi 
the  Central  District  of  the  Indian  Territory, 
at  Durant;  Thomas  C.  Humphrey,  Judge. 

Campbell  George  was  convicted  of  larceny, 
and  brings  error.  Affirmed. 

Campbell  George  was  Indicted  In  the  Unit- 
ed States  court  in  the  Indian  Territory  for 
the  Central  district  of  said  territory,  sitting 
at  Atoka,  which  indictment  was  returned  by 
the  grand  jury  and  filed  In  open  court  on  the 
10th  day  of  October,  1903,  wherein  said  de- 
fendant was  charged  with  having  on  the  29th 
day  of  April,  1903,  within  that  Jurisdiction, 
committed  the  offense  of  larceny  of  a  horse, 
the  property  of  John  Adkins.  The  defendant 
entered  a  plea  of  not  guilty,  and  on  October 
10,  1904,  upon  trial  In  said  court  at  Atoka, 
he  was  found  guilty  as  charged  In  said  in- 
dictment Whereupon  he  filed  his  motion  for 
a  new  trial,  which  motion  was  by  the  court 
on  November  1,  1904,  sustained,  and  a  new 
trial  granted.  The  defendant  having  filed  a 
motion  for  a  change  of  venue  the  court  or- 
dered on  January  7,  1905,  that  the  venue  be 
changed  to  the  Durant  division  of  said  court, 
and  directed  the  clerk  of  said  court  to  for- 
ward there  a  duly  certified  copy  of  the  indict- 
ment, together  with  the  original  papers  and 
certified  copies  of  the  record  entries  in  said 
case.  At  the  June,  1905,  term  of  said  court 
at  Durant  In  said  district,  a  second  trial 
was  had,  and  on  June  9,  1905,  the  jury  in 
said  case  returned  a  verdict  finding  the  de- 
fendant guilty  as  charged.  On  June  13,  1905, 
the  court  overruled  defendant's  motion  for 
a  new  trial,  and  sentenced  defendant  to  Im- 
prisonment in  the  United  States  peniten- 
tiary at  Ft  Leavenworth  for  a  period  of  one 
year  and  one  day.  A  writ  of  error  was  al- 
lowed to  the  United  States  Court  of  Appeals 
for  the  Indian  Territory,  at  South  McAlester, 
and  this  case  was  pending  there  on  the  pass- 
ing of  that  court  with  the  organization  of 
the  state  of  Oklahoma,  and  was  duly  removed 
to  the  Supreme  Court  of  Oklahoma  by  virtue 
of  the  provisions  of  the  enabling  act  (Act 
June  16,  1906,  c.  3335,  34  Stat  267)  and  the 
Constitution  of  Oklahoma,  and  is  now  before 
this  court  by  virtue  of  section  170,  art  7, 
Const  OkL,  and  chapter  28  of  the  Session 
Laws  of  the  First  Session  of  the  Legislative 
Assembly  of  the  State  of  Oklahoma,  entitled 
"An  act  creating  a  Criminal  Court  of  Appeals, 
and  defining  the  jurisdiction  of  said  court," 
approved  May  18,  1908  (Laws  1908,  p.  291,  c 
28). 

John  Adkins,  the  owner  of  the  horse 
charged  to  have  been  stolen,  was  not  pres- 
ent at  the  trial  to  testify  as  to  the  identity 
and  ownership  of  the  horse  or  his  want  of 
consent  to  the  taking  of  the  same  by  the  de- 
fendant 

J.  H.  Riddle  was  the  first  witness  called  on 
behalf  of  the  government  He  testified  that 
he  lived  near  Globe,  about  16  miles  northwest 


•For  other  cases  see  same  topic  and  aecUon  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date.  *  Reporter  Indexes 
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of  Coalgate  and  about  8  miles  east  from 
Pine,  and  that  John  Adklns  was  at  his  place 
on  Wednesday,  the  third  day  after  his  horse 
was  stolen,  inquiring  for  the  horse,  and,  at 
his  request,  witness  went  with  him,  hunting 
for  the  horse.  They  found  In  the  woods 
where  a  horse  had  been  roached.  The  mane 
that  had  been  cut  off  was  black.  They  then 
went  west  to  the  "Pott"  country,  to  the  home 
of  one  Walter  Vail.  When  they  arrived 
there,  Van  was  not  at  home,  and  Adklns  ar- 
ranged with  witness  to  go  to  the  George 
place,  in  the  Comanche  country.  Adklns  then 
returned  home.  Witness  proceeded  west,  and 
met  Dera  Duncan,  who  Informed  him  that 
he  had  seen  defendant  with  such  horse ;  and, 
when  witness  reached  Bob  George's  place, 
be  found  the  horse  there.  Bob  George  is  a 
brother  of  the  defendant,  and  his  place  is 
about  ISO  miles  from  where  the  horse  was 
taken.  This  was  about  two  weeks  after  the 
horse  was  taken.  Witness  took  the  horse 
and  brought  him  back,  and  delivered  him  to 
Adklns,  who  was  a  railroad  laborer,  living 
in  a  tent  near  Coalgate.  The  horse  had  a 
black  mane,  and  had  been  roached,  and  was 
branded  "A  D."  Witness  further  testified 
that  Adklns  was  a  white  man,  and  his  camp 
was  in  the  Choctaw  Nation.  * 

8.  T.  Stevens  was  the  second  witness  for 
the  government.  He  testified  that  he  lived 
at  Pine,  was  acquainted  with  defendant, 
Campbell  George,  and  with  Walter  Vail,  and 
that  they  were  in  his  store  on  Sunday,  the 
29th  of  April,  1903,  the  night  of  the  day  the 
horse  was  taken,  and  that  Pine  is  about  15 
miles  north  of  Coalgate. 

Mrs.  Fanny  Pope  was  the  third  witness 
for  the  government  She  testified  that  In 
April,  1903,  she  was  living  at  Adelia  post 
office,  about  five  miles  southwest  of  Pine, 
and  that  she  knew  Campbell  George  and 
Walter  Vail,  and  that  they  passed  her  house 
on  Sunday,  and  that  she  heard  that  Adklns 
lost  a  horse  that  night 

J.  R.  Hutchins  was  the  fourth  witness  for 
the  government  He  testified  that  he  knew 
the  defendant,  Campbell  George,  and  in  the 
spring  of  1908  he  met  him  and  another  man 
about  three  miles  east  of  Mill  Creek  In  the 
Chickasaw  Nation,  and  that  Mill  Creek  is 
about  15  miles  west  of  Coalgate.  This  was 
on  a  Monday  morning,  about  9  or  10  o'clock. 
Dera  Duncan  was  riding  in  the  buggy  with 
witness.  Defendant  and  his  fellow  traveler 
were  going  west,  and  were  riding  very  fast. 
Defendant,  Campbell  George,  was  riding  what 
witness  described  as  a  bay,  chunky  built 
roached  mane  pony,  and  the  other  man  was 
riding  a  bay  mare.  Witness  was  acquainted 
with  J.  H.  Riddle,  and  met  him  a  few  days 
later,  looking  for  Adklns'  horse. 

Dera  Duncan  was  the  fifth  witness  for  the 
government  He  testified  that  he  was  living 
at  Mill  Creek  in  the  spring  of  1903,  and  met 
defendant  and  another  man  In  the  road  near 
Mill  Creek,  and  now  recognises  defendant  as 


one  of  the  men  he  met  Defendant  was  rid- 
ing a  bay  pony  that  had  a  little  white  on  his 
nose,  and  white  specks  on  hip,  and  mane 
roached,  and  also  branded.  The  man  with 
defendant  was  riding  a  bay  mare.  Witness 
saw  the  same  horse  about  10  or  12  days  later 
in  a  livery  stable  at  Mill  Creek,  where  he 
pointed  it  out  as  the  horse  defendant  was 
riding  on  that  Monday  morning  when  wit- 
ness, in  buggy  with  the  witness  Hutchins, 
met  the  defendant  The  defendant  and  the 
man  with  him  were  going  west  and  were 
riding  at  an  unusually  fast  trot 

J.  J.  Ward  was  the  sixth  witness  for  the 
government  He  testified  that  In  the  spring 
of  1903  he  lived  west  of  Coalgate,  and  knew 
a  man  that  was  working  in  a  tie  camp  named 
Adklns,  and  knew  that  he  lost  a  horse  about 
the  same  time  witness  lost  a  bay  mare,  and 
from  information  given  by  J.  R.  Riddle  wit- 
ness went  to  the  Bob  George  place,  in  the 
Comanche  country,  and  there  found  his  bay 
mare,  and  that  at  that  time  Adklns'  camp 
was  about  two  miles  from  where  witness 
lived.  Witness  does  not  know  .where  Adklns 
is  now. 

-  J.  H.  Riddle,  recalled  on  behalf  of  the 
government,  testified  that  he  has  known  de- 
fendant's family  about  25  years,  and  that 
they  are  not  Indians,  and  never  claimed  to 
be,  and  are  noncitlzens. 

S.  D.  Stevens,  recalled  on  behalf  of  the 
government  testified  that  he  has  known 
Walker  George,  father  of  defendant,  and  his 
family  for  over  four  years;  that  they  are 
renters  in  his  neighborhood ;  that  he  never 
heard  them  claim  to  be  citizens;  that  they 
are  regarded  as  noncltisens;  that  they  seem 
to  be  white  people. 

R.  L.  Williams  testified  on  behalf  of  the 
.government  that  he  was  a  resident  of  Du- 
rant,  lawyer  by  profession,  and  had  seen 
defendant  and  his  father  several  times,  and 
had  known  of  them  for  several  years,  and 
that  he  knew,  by  general  reputation,  that 
they  were  noncltlzens,  and  knew,  by  repu- 
tation, that  the  defendant's  mother  was  a 
non  citizen. 

There  were  no  witnesses  sworn  nor  testi- 
mony offered  on  behalf  of  the  defendant 

J.  G.  Ralls,  for  plaintiff  in  error.  T.  B. 
Latham  and  W.  O.  Reeves,  Asst.  Atty.  Gen., 
for  the  United  States. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  Twenty-two  assignments  of  error 
are  alleged  in  the  petition,  and  are  argued 
in  the  brief. 

The  principal  question  presented  is  set 
forth  in  the  first  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
fifteenth,  and  sixteenth  assignments  of  error. 
These  all  go  to  the  competency  and  sufficien- 
cy of  the  evidence,  to  show  ownership  in 
John  Adklns,  and  nonconsent  of  said  owner 
to  the  taking,  as  alleged,  and  to  show  venue, 
also  the  conclusion  that  the  verdict  is  not 
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supported  by  sufficient  evidence.  In  this  case 
the  able  counsel  for  defendant,  mindful  of 
the  fact  that  larceny  is  the  most  technical  in 
its  distinctions  of  all  common-law  felonies, 
interposed  continuous  objections  to  the  testi- 
mony offered,  and  said  assignments  of  error 
involve,  first,  the  objections  so  made  and  ex- 
ceptions taken;  second,  the  refusal  to  give 
instructions  requested,  predicated  upon  the 
proposition  that  all  of  said  testimony  was 
hearsay,  and  therefore  incompetent  In  sup- 
port of  his  contention  counsel  for  appellant 
cites  the  cases  of  Oxier  et  al.  v.  United 
States,  1  Ind.  Ter.  85,  88  S.  W.  331;  Can- 
nada  v.  State,  20  Tex.  App.  537,  16  S.  W. 
341.  We  do  not  believe  that  the  rule  enun- 
ciated in  the  foregoing  cases  applies  to  this 
case  at  bar.  To  support  a  conviction  there 
must  be  evidence  that  the  property  in  ques- 
tion was  actually  stolen.  In  what  manner 
may  this  proof  be  made?  Must  it  always  be 
direct  and  positive?  Is  it  absolutely  essen- 
tial in  all  cases  that  the  proof  of  the  corpus 
delicti  should  be  established  Independent  of 
the  other  elements  of  the  offense?  In  many, 
and  perhaps  most,  cases  to  support  a  con- 
viction, direct  proof  that  the  property  was 
feloniously  taken  by  the  person  named  in  the 
indictment  as  owner  is  necessary.  Yet  it  is 
not  essential  in  all  cases  that  there  should  be 
any  direct  evidence  upon  this  point  The  ap- 
plication of  the  rule  must  always  depend 
upon  the  facts  of  the  case.  Appellate  courts 
should  carefully  consider  and  guard  against 
so  construing  the  law  that  a  proper  rule  of 
evidence  would  be  perverted  into  a  means  of 
escape  from  the  merited  punishment  of  an  of- 
fender. Circumstantial  evidence  may  be  re- 
sorted to  for  the  purpose  of  proving  the  cor- 
pus delicti  in  the  same  way  and  to  the  same 
extent  that  it  may  be  for  the  purpose  of  con- 
necting the  accused  with  the  commission  of 
the  offense.  Mr.  Bishop,  in  discussing  the 
subject  says:  "If  we  look  at  the  matter  as 
one  of  legal  principle,  we  can  hardly  fail  to 
be  convinced  that  while  the  corpus  delicti  is 
a  part  of  the  case  which  should  always  re- 
ceive careful  attention,  and  no  man  should  be 
convicted  until  it  is  in  some  way  made  clear 
that  a  crime  has  been  committed,  yet  there 
can  be  no  one  kind  of  evidence  to  be  always 
demanded  in  proof  of  the  facts  any  more 
than  of  any  other."  1  Bishop  on  Criminal 
Procedure,  §  1071.  Mr.  McClaln  says:  "The 
corpus  delicti  need  not  be  shown  by  direct 
evidence;  that  is,  there  need  not  necessarily, 
be  proof  of  loss  of  property  by  theft  distinct 
from  the  fact  showing  that  property  found  in 
the  defendant's  possession  was  wrongfully 
taken  from  the  owner  thereof.  Proof  of  the 
act  is  not  necessary  where  the  circumstances 
can  only  be  explained  by  a  felonious  act" 
1  McClaln  on  Criminal  Law,  f  612.  Neither 
Is  It  essential  that  the  corpus  delicti  should 
be  established  by  evidence  independent  of  that 
which  tends  to  connect  the  accused  with  its 
perpetration.    The  same  evidence  which 


tends  to  prove  one  may  also  tend  to  prove  the 
other,  so  that  the  existence  of  the  crime  and 
the  guilt  of  the  defendant  may  stand  together 
inseparable  on  one  foundation  of  circumstan- 
tial evidence.  "Absolute  positive  evidence  is 
not  necessary  to  establish  the  corpus  delicti 
of  a  crime,  but  proof  thereof  may  be  made 
by  circumstantial  evidence;  and,  if  there  Is 
a  reasonable  Inference  deduclble  from  the 
evidence  of  the  existence  of  the  corpus  delicti, 
it  is  the  duty  of  the  court  to  submit  the  ques- 
tion of  the  sufficiency  and  weight  of  the  evi- 
dence tending  to  support  that  inference  to 
the  jury.  Martin  v.  State,  125  Ala.  64,  28 
South.  92" — following  Oranison  v.  State,  117 
Ala.  22,  28  South.  146;  Roberts  v.  State,  61 
Ala.  401.  "The  same  general  evidence  of 
property  is  admissible  in  criminal  cases  as 
in  civil  cases.  Possession  with  general  acts 
of  ownership  over  the  horse  are  sufficient  to 
warrant  a  verdict  where  there  is  no  evidence 
offered  to  rebut  or  contradict  the  right  of 
property."  Barnes  v.  People,  18  III.  52,  65 
Am.  Dec.  600.  It  never  was  the  rule  of  the 
common  law  that  nonconsent  must  be  shown, 
and  that  the  owner  of  the  stolen  property 
must  be  produced  as  a  witness  to  prove  such 
nonconsent  and  consent  1b  a  matter  simply  of 
defense.  The  present  laws  of  our  state  pro- 
vide a  penalty  for  stealing  domestic  animals, 
but  do  not  define  the  offense,  but  simply 
provides  that  if  any  person  shall  steal  the 
animals  mentioned,  he  shall  be  guilty  of  a 
felony.  Therefore  the  common-law  rule  now 
applies  to  our  state,  but  here  in  this  case 
nonconsent  is  averred  in  the  indictment  and 
must  be  proved.  We  believe  the  evidence  of- 
fered was  sufficient  Mr.  McClaln  in  discuss- 
ing the  question  says:  "Where  the  question 
of  want  of  consent  of  the  owner  becomes  ma- 
terial, it  is  not  necessary  to  prove  such  want 
of  consent  by  the  evidence  of  the  owner  him- 
self. It  may  be  shown  by  others  having 
knowledge  of  the  facts."  1  McClaln  on  Crim- 
inal Law,  p.  558.  In  People  v.  Jacks,  76 
Mich.  218,  42  N.  W.  1134,  Sherwood,  C.  J., 
in  speaking  for  the  court,  says:  "We  think 
the  fact  of  nonconsent  to  the  taking  may, 
however,  be  proved  by  any  other  person  hav- 
ing knowledge  of  the  facts  as  well  as  by  the 
owner  or  the  person  having  control  of  the 
property  at  the  time,  or  by  facts  and  cir- 
cumstances which  sufficiently  satisfy  the  Jury 
that  the  property  was  feloniously  taken." 
In  Kemp  v.  State,  80  Ala.  62,  7  South.  413, 
the  court  says:  "There  was  evidence  tend- 
ing to  connect  the  defendant  with  the  com- 
mission of  the  offense  charged.  His  presence 
sufficiently  near  the  scene  of  the  crime  to 
have  been  the  author  of  it  and  the  evidence 
that  he  was  provided  with  the  means  with 
which  the  act  was  done,  appears  in  evidence. 
It  further  appears  that  he  hastily  left  the 
Immediate  vicinity.  This  was  certainly  prop- 
er to  go  to  the  Jury  as  a  basis  for  an  infer- 
ence of  guilt  •  *  •  The  fact  that  the 
owner  caused  search  to  be  made  for  the 
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stolen  property  Is  a  cogent  circumstance  to 
show  want  of  his  consent  to  the  taking." 
Rapalje  on  Larceny  and  Kindred  Offenses, 
ft  135;  Rains  v.  State,  7  Tex.  App.  588; 
State  v.  Osborne,  28  Iowa,  9;  People  v. 
Dean,  58  Hon,  610,  12  N.  7.  Snpp.  749; 
Sprulll  y.  State,  10  Tex.  App.  695. 

It  is  also  insisted  that  the  evidence  Is  in- 
sufficient to  show  yenne.  We  think  the  fact 
that  the  larceny  was  committed  within  the 
jurisdiction  of  the  Central  district  of  the 
Indian  Territory  was  sufficiently  proved,  and 
no  error  was  committed  by  the  trial  court  in 
so  ruling. 

We  have  set  out  the  evidence  somewhat  in 
detail,  for  the  purpose  of  showing  that  it 
presented  a  proper  case  for  the  determination 
of  the  jury  under  the  authorities  above  quot- 
ed. The  circumstances  shown,  standing  as 
they  do  wholly  uncontradicted  and  unex- 
plained, lead  to  but  one  natural  conclusion, 
namely,  that  the  larceny  charged  was  com- 
mitted, and  that  the  defendant,  Campbell 
George,  committed  it  On  the  Sunday  the 
horse  disappeared  he  and  Walter  Vail  were 
seen  by  various  .witnesses  near  the  camp 
of  John  Adklns.  They  left  there  that  day 
or  night,  and  on  the  next  day  were  seen 
near  Mill  Creek,  defendant  with  the  Adklns 
horse,  and  Walter  Tall  with  the  witness' 
(Ward's)  horse.  They  were  riding  rapidly 
westward.  The  horse  defendant  was  riding 
had  been  reached.  It  Is  shown  that  John 
Adklns  immediately  Instituted  a  search  for 
his  hone,  and  with  witness  Riddle  found, 
near  his  home,  where  the  horse  had  been 
reached.  He  then,  with  Riddle,  traced  and 
followed  his  horse  to  Walter  Tail's,  In  the 
"Pott"  country.  They  found  Walter  Vail 
gone  from  his  home.  Riddle  then,  on  Ad- 
klns' request,  proceeds  to  the  Comanche 
country,  and  finds  at  the  place  of  the  de- 
fendant's brother,  Bob  George,  Adklns'  horse 
and  Ward's  horse,  which  had  been  stolen 
about  the  same  time.  Riddle  takes  posses- 
sion of  Adklns'  horse,  brings  him  back,  and 
delivers  him  to  Adklns.  The  horse  is  identi- 
fied by  two  witnesses  as  the  one  defend- 
ant had  possession  of.  The  effect  to  be  giv- 
en to  the  foregoing  facts  Is  strongly  re-en- 
forced by  the  failure  to  explain  defendant's 
possession  of  the  horse,  or  to  offer  the  tes- 
timony of  his  brother.  Bob  George,  or  Walter 
Vail.  After  a  careful  examination  of  the 
record  we  find  there  is  no  such  absence  of 
evidence  of  guilt  as  to  warrant  the  inter- 
ference of  this  court,  and  we  have  no  hesita- 
tion in  saying  that  the  facts  and  circum- 
stances thus  shown,  when  all  taken  together, 
and  In  the  absence  of  any  explanation,  are 
sufficient  to  produce  in  the  minds  of  reason- 
able men  an  irresistible  conviction  of  the  de- 
fendant's guilt 

The  next  errors  assigned,  being  the  twelfth, 
thirteenth,  and  fourteenth,  go  to  the  question 
of  the  sufficiency  of  the  Instructions  on  cir- 
cumstantial evidence,  and  the  refusal  of  the 
court  to  give  the  instructions  requested  by 


defendant  One  of  the  Instructions  so  re- 
quested Is  as  follows:  "The  court  Instructs 
the  jury  that  the  facts  relied  upon  to  show 
the  defendant's  guilt  must  not  only  be  incon- 
consistent  with  his  innocence,  and,  if  the 
facts  are  susceptible  of  two  interpretations, 
one  of  innocence  and  one  of  guilt,  the  In- 
terpretation of  innocence  must  be  accepted 
on  the  defendant's  behalf."  This  was  refused 
by  the  court,  and  the  jury  was  instructed  as 
follows:  "To  work  conviction,  each  of  the 
necessary  allegations  to  establish  the  guilt 
of  the  accused  must  be  proven  by  competent 
evidence  beyond  a  reasonable  doubt,  and  the 
facts  and  circumstances  proven  must  be  not 
only  Inconsistent  with  the  Innocence  of  the 
accused,  but  Inconsistent  with  any  other 
conclusion  but  that  of  guilt"  This  instruc- 
tion Is  not  as  complete  as  It  should  be,  but 
in  our  opinion  It  Is  as  clear  and  complete 
as  the  instruction  requested,  and  under  the 
rule  that  where  a  similar  instruction  has 
been  given,  a  requested  instruction  need  not 
be  given.  In  our  opinion  no  error  was  com- 
mitted. 

The  seventeenth  assignment  of  error  is 
based  upon  the  fact  that  after  resting  the 
case,  defendant  declined  to  offer  any  testi- 
mony. The  United  States  attorney  imme- 
diately requested  that  the  case  be  reopened 
for  the  purpose  of  introducing  further  evi- 
dence as  to  the  citizenship  of  the  defendant 
The  court  granted  this  permission  over  the 
objection  of  defendant  This  request  was 
addressed  to  the  sound  discretion  of  tbe  tri- 
al court  and,  unless  it  appears  that  such 
discretion  was  abused  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  this 
court  cannot  consider  the  same.  In  our  opin- 
ion there  was  no  error  In  the  ruling  of  the 
trial  court 

The  eighteenth,  nineteenth,  twentieth,  and 
twenty-first  assignments  of  error,  predicated 
upon  the  proposition  that  there  was  none 
other  than  opinion  and  hearsay  evidence  of- 
fered to  sustain  the  allegation  of  the  indict- 
ment that  the  defendant  was  not  then  and 
tbere  a  member  of  any  Indian  tribe  or  nation, 
and  that  there  was  no  competent  evidence 
In  proof  of  said  allegation.  "To  establish 
pedigree,  family  hearsay  Is  essential,  since, 
If  what  has  been  handed  down  in  families 
cannot  be  In  this  way  proved,  pedigree  could 
not  In  most  cases  be  proved  at  all."  Whar- 
ton's Crlm.  Ev.  8  233.  See,  also,  234.  In 
Comstock  v.  State,  14  Neb.  205, 15  N.  W.  355, 
Lake,  C.  J.,  says:  "Tbe  next  objection  Is 
to  the  ruling  of  the  court  on  the  admission  of 
evidence.  The  prosecuting  witness  was  ask- 
ed what  relation  she  bore  to  the  prisoner, 
and  answered  that  she  was  his  daughter.  It 
is  claimed  that  this  was  Incompetent  testi- 
mony, for  the  reason  that  the  fact  of  her 
parentage  was  one  of  which  necessarily  she 
could  know  nothing  except  as  hearsay.  We 
do  not  regard  this  objection  as  sound.  It 
Is  certainly  competent  for  one  who  from  bis 
earliest  recollection  has  been  a  member  of 
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one's  family,  given  his  name,  and  reared  in 
tbe  belief,  and  in  all  ways  given  to  under- 
stand that  he  is  a  son  in  the  household,  to  tes- 
tify of  his  parentage.  His  testimony  may 
not  be  satisfactory  or  conclusive  of  the  fact, 
but  it  Is  at  least  admissible  for  what  it  Is 
worth  in  the  minds  of  the  jury,  and  clearly 
sufficient  to  make  a  prima  facie  case,  thus 
throwing  the  burden  of  overcoming  it  upon 
him  who  controverts  it"  To  the  same  ef- 
fect it  is  the  doctrine  in  the  case  of  Reed  v. 
State;  this  being  a  case  where  Wyandotte 
Indians  were  passing  through  Desha  County, 
Ark.,  and  camped  for  a  few  weeks  In  a 
white  settlement,  and  while  there  one  of 
their  number  was  killed  by  defendant,  Reed. 
Trial  and  conviction  was  had  and  an  appeal 
taken  to  the  Supreme  Court  of  Arkansas,  one 
of  the  grounds  being  that,  as  deceased  was 
alleged  to  be  a  Wyandotte  Indian,  proof  of  the 
same  was  essential,  and  could  not  be  made  by 
hearsay  evidence.  Chief  Justice  English  In  de- 
livering the  opinion  of  the  court,  among  oth- 
er things,  said:  '"The  court  below  was  right 
In  deciding  that  It  was  competent  to  prove 
by  common  reputation  that  the  deceased 
was  a  Wyandotte  Indian.  The  people  of 
this  country  being  generally  Anglo-Saxon,  a 
person  coming  into  any  community  of  a  dif- 
ferent race  bears  upon  him  such  peculiar 
marks  of  his  nationality  as  to  enable  the 
community  very  soon  to  form  an  opinion 
in  reference  to  it  sufficiently  certain  for  all 
the  purposes  of  legal  Identity.  It  stands 
upon  the  same  footing  as  with  the  proof  of 
pedigree.  The  witness  Sexton  stated  that 
be  heard  from  those  with  the  Indian  that 
was  killed  that  he  was  a  Wyandotte  Indian, 
and  to  this  evidence  the  defendant  object- 
ed, and  excepted  to  Its  admission  by  the 
court  This  statement  if  taken  by  itself,  is 
not  satisfactory,  but,  when  taken  in  con- 
nection with  the  testimony  of  the  other  wit- 
nesses who  testified  on  the  trial,  It  was  doubt- 
less competent  evidence.  •  •  *  •  These  re- 
marks are  made  in  reference  to  the  compe- 
tency of  the  testimony.  The  Jury  were  the 
judges  of  its  sufficiency  upon  this  point  as 
upon  others."  We  think  the  testimony  of- 
fered on  behalf  of  the  government  was  com- 
petent and  at  least  clearly  sufficient  to 
make  a  prima  facie  case.  In  our  opinion 
the  trial  court  committed  no  error  in  rul- 
ing that  said  testimony  was  competent 

It  is  claimed  in  conclusion,  by  the  twenty- 
second  assignment  of  error,  that  the  court 
erred  in  delivering  to  the  jury  the  certified 
copy  of  the  Indictment  containing  a  copy 
of  the  former  verdict  printed  upon  It  the 
name  of  Campbell  George,  and  the  name 
of  the  foreman  having  been  added  to  the 
printed  form.  The  record  shows  that  no  ob- 
jection was  made  on  the  part  of  the  defend- 
ant to  this  certified  copy,  and  counsel  for 
defendant  offers  no  argument  In  support  of 
this  last  assignment.    It  is  a  rule  of  this 


court  that  assignments  of  error  based  upon 
rulings  where  the  record  shows  that  no  ob- 
jection was  made,  and  where  no  exception 
was  taken,  will  not  be  considered  by  this 
court,  except  in  the  interest  of  justice. 

We  believe  the  defendant  had  a  fair  and 
impartial  trial.  Under  the  well-settled  rule, 
where  there  Is  sufficient  evidence  In  tbe  rec- 
ord upon  which  the  verdict  may  be  fairly 
based,  as  in  this  case,  this  court  ,  will  not 
reverse  the  judgment  on  the  ground  of  tbe 
insufficiency  of  the  evidence.  We  find  no 
prejudicial  error  In  the  record,  and  for  the 
reasons  given  in  this  opinion  the  judgment 
of  the  United  States  court  of  the  Central 
district  of  Indian  Territory  must  be  affirmed. 

Judgment  affirmed. 

PURMAN,  P.  J.,  and  BAKER,  J.,  concur. 


PRICE  et  al.  v.  UNITED  STATES. 
(Criminal  Court  of  Appeals  of  Oklahoma.) 

1.  Criminal  Law  (g  673#)  —  Evidence  or 
Threats— Effect. 

It  is  error  for  a  court  to  charge  the  jury 
in  a  murder  case  that  proof  of  threats  on  the 
part  of  the  deceased  are  admissible  for  the  pur- 
pose of  showing  whether  or  not  the  deceased 
was  the  aggressor  or  the  defendant  was  more 
likely  to  be  the  aggressor,  and  that  evidence  of 
threats  is  permitted  for  that  purpose,  and  that 
alone. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  673.*] 

2.  Homicide  (ft  311*)  —  Manslaughter  —  In- 
structions. 

It  Is  error  for  the  court  to  charge  the  jury 
in  a  murder  case,  "You  may  find  the  defendant 
guilty  of  manslaughter,  in  which  case  the  court 
assesses  the  punishment;  the  court  having  it 
within  his  power  to  sentence  the  accused  to  con- 
finement in  the  penitentiary  for  any  length  of 
time  not  exceeding  ten  years." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  662;  Dec.  Dig.  ft  31L*] 

3.  Witnesses  «  360^— Impeachment— Csoss- 

EXAMINATION. 

For  the  purpose  of  impairing  the  credibility 
of  a  witness,  he  may  be  asked,  on  cross-examina- 
tion, if  he  has  been  convicted  of  a  felony,  or 
any  crime  involving  a  want  of  moral  character ; 
but  it  is  improper  to  ask  the  witness  if  he  has 
been  indicted,  arrested,  or  imprisoned,  before  the 
conviction  of  said  witness,  for  any  offense  what- 
ever. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  1140;  Dec.  Dig.  |  350.*] 

4.  Criminal  Law  (ft  665*)  —  Exclusion  or 
Witnesses— Failure  to  Obet  Obdeb. 

A  witness  who  violates  the  rule  of  the  court 
separating  the  witnesses  and  excluding  them 
from  the  courtroom  during  the  trial,  by  remain- 
ing in  the  courtroom  during  the  most  of  the  time 
of  the  trial,  is  not  thereby  rendered  incompe- 
tent as  a  witness.  Such  violation  can  only  af- 
fect his  credibility  as  a  witness,  or  subject  him 
to  punishment  for  contempt  of  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  81  1560-1562;  Dec  Dig.  | 
605.*] 

(Syllabus  by  the  Court) 
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Appeal  from  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory; 
Joseph  A.  Gill,  Judge. 

Dan  Price  and  Ed  Price  were,  on  the 
20th  day  of  January,  A.  D.  1903,  in  the  Unit- 
ed States  Court  for  the  Northern  District 
of  the  Indian  Territory,  indicted  for  the 
crime  of  murder,  and  were  jointly  tried  In 
said  court,  and  were  by  a  Jury,  on  the  5th 
day  of  October,  A.  D.  1904,  found  guilty  of 
the  crime  of  manslaughter,  and  were  on  the 
22d  day  of  October,  A.  D.  1905,  by  said  court 
sentenced  to  Imprisonment  in  the  United 
States  penitentiary  at  Fort  Leavenworth, 
Kan.,  for  the  period  of  three  years,  and  that 
each  pay  a  fine  of  $100  and  costs,  and  appeal. 
Reversed. 

William  P.  Thompson  and  Preston  S.  Dav- 
is, for  appellants.  W.  C.  Reeves,  Asst.  Atty. 
Gen.,  for  the  United  States. 

BAKER,  J.  An  appeal  was  duly  prosecuted 
in  the  United  States  Court  of  Appeals  for  the 
Indian  Territory,  and  this  case  was  pending 
in  that  court  when  the  state  of  Oklahoma 
was  admitted  into  the  Union.  Under  the 
provisions  of  the  enabling  act  (Act  June  16, 
1908,  c.  8335,  34  Stat  287),  and  the  Consti- 
tution of  the  state  of  Oklahoma  (Const  Sched- 
ule, |  475),  this  case  was  duly  transferred 
to  the  Supreme  Court  of  Oklahoma.  Upon 
the  creation  of  this  court  the  Supreme  Court 
duly  transferred  the  case  to  this  court  Be- 
fore deciding  this  case  the  court  desires  to 
call  to  the  attention  of  counsel  in  this  case 
the  fact  that  In  the  brief  of  appellants  many 
references  are  made  to  the  record  without 
giving  the  court  the  benefit  of  the  page  of 
the  record  referred  to.  This  necessarily  en- 
tailed a  great  deal  of  additional  work,  which 
could  easily  have  been  avoided  had  counsel 
exercised  more  care  in  the  preparation  of 
their  brief.  We  sincerely  hope  that  counsel, 
In  cases  in  this  court,  will  aid  us  in  the  ex- 
amination of  records  in  the  cases  before  it 
by  stating  in  each  Instance  the  page  of  the 
record  to  which  they  desire  to  call  the  court's 
attention.  In  this  case  the  Attorney  General 
filed  the  following  confession  of  error: 
"Comes  now  the  Attorney  General  of  the 
state  of  Oklahoma,  and  states  to  the  court 
that  in  his  opinion  the  trial  court  in  the 
above-entitled  cause  committed  reversible  er- 
ror in  giving  the  instructions  complained  of 
in  assignments  of  error  numbered  42  and 
43" — which  charges  are  as  follows:  "Gentle- 
men, proof  of  threats  on  the  part  of  the  de- 
ceased are  admissible  to  you  for  the  purpose 
of  showing  whether  or  not  the  deceased  was 
the  aggressor  or  the  defendants  were  more 
likely  to  be  the  aggressors.  The  evidence 
is  permitted  for  that  purpose,  and  that 
alone."  'Third,  you  may  find  the  defend- 
ants, or  either  or  both  of  them,  guilty  of 
manslaughter,  in  which  case  the  court  assess- 
es the  punishment  which  would  be  not  to 
exceed  10  years."  The  Attorney  General  was 
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right  In  confessing  error  in  connection  with 
said  assignments,  for  the  reason  that  the 
court  below  did  err  in  his  charge,  referred 
to  In  said  assignments  numbered  42  and  43, 
and  that  by  reason  of  said  confessed  error, 
this  case  must  be  remanded  for  new  trial; 
but  notwithstanding  said  confessed  error, 
there  are  a  number  of  other  meritorious  as- 
signments of  error  that,  in  the  opinion  of 
this  court  should  be  passed  upon  at  this 
tune,  believing  that  the  ends  of  justice  will 
best  be  subserved  thereby. 

The  first  assignment  of  error  herein  relates 
to  the  charge  of  the  court,  and  is  disposed 
of  by  the  confession  of  error. 

The  court  finds  error  in  the  second  assign- 
ment  The  verdict  is  contrary  to  law. 

There  is  no  error  in  the  third  assignment 
for  there  is  evidence  to  sustain  the  verdict 

This  court  is  of  the  opinion  that  the  court 
below  erred  in  not  sustaining  the  challenge 
of  appellants  to  the  entire  panel  of  the  petit 
jury;  but  Inasmuch  as  by  the  terms  of  the 
enabling  act  passed  by  Congress,  putting 
into  force  the  jury  system  of  the  territory 
of  Oklahoma  over  the  entire  state,  this  ques- 
tion cannot  come  up  in  future  trials  in  this 
state,  and  for  that  reason  no  further  atten- 
tion to  this  assignment  of  error  is  deemed 
necessary.  This  applies  also  to  assignments 
of  error  numbered  7  and  8. 

In  the  ninth  assignment  of  error  appel- 
lants complain  of  the  rulings  of  the  court 
below,  wherein  the  court  admitted  certain 
testimony  offered  by  the  government  over 
the  objection  of  appellants,  and  refusing  to 
allow  appellants  to  introduce  certain  testi- 
mony offered  by  them,  and  to  which  rulings 
of  the  court  appellants  duly  excepted.  AH 
of  these  exceptions  are  directed  either  to  the 
direct  testimony  or  the  cross-examination 
of  the  following  named  witnesses:  J.  E. 
Patterson,  Mrs.  Sophia  Patterson,  John  Par- 
tain,  Sam  Price,  W.  R.  Thompson,  Robert 
Williams,  F.  M.  Davis,  F.  Downs,  Mrs.  F.  A. 
Downs,  J.  A.  Patterson,  Roe  Cunningham, 
Delia  Vanblbber,  Ed  Price,  J.  M.  Crump,  and 
James  Walker.  After  carefully  reading  the 
testimony  of  all  the  witnesses  above  named, 
this  court  falls  to  find  prejudicial  error  in 
the  rulings  of  the  trial  court  respecting  the 
same. 

Objection  and  exception  having  been  made 
by  the  appellants  to  the  testimony  of  Dr. 
W.  A.  Day,  as  shown  by  page  231  of  the 
printed  record,  and  feeling  that  this  case  will 
perhaps  be  tried  again  In  the  court  below, 
and  that  this  testimony  may  have  an  impor- 
tant bearing  in  such  trial,  we,  at  this  time, 
give  our  views  regarding  the  admissibility 
of  such  testimony.  Dr.  Day  Is  asked  this 
question :  "Did  he  [referring  to  the  deceased] 
make  the  statement  to  you,  or  in  your  pres- 
ence, concerning  the  facts  of  the  killing,  how 
It  occurred?"  To  this  question  appellants 
made  the  following  objection:  "The  appel- 
lants object  to  the  question,  for  the  reason 
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the  deceased  would  not  be  a  competent  wit- 
ness nnder  oath  to  appear  and  testify  be- 
fore a  court  of  justice;  that  any  statement 
he  might  have  made,  whether  under  oath  or 
otherwise,  would  not  be  admissible,  for  the 
further  reason  that  under  our  law  a  man 
having  been  convicted  of  the  crime  of  lar- 
ceny, is  not  a  competent  witness  before  a 
court  of  justice."  And  while  this  question 
was  not  answered  by  the  witness  or  passed 
upon  by  the  trial  court,  this  court  assumes, 
from  the  testimony  of  the  witness  Day  con- 
tained In  the  record,  that  It  was  Intended 
by  him  to  show  the  dying  declaration  of  Tom 
Quails,  for  whose  murder  the  appellants  were 
tried.  It  is  clear  from  the  record  that  the 
objection  was  made  on  the  ground  of  the 
Incompetency  of  the  testimony,  by  reason  of 
the  conviction  of  Quails  on  a  charge  of  lar- 
ceny. At  the  time  of  the  trial  of  this  case 
In  the  court  below  sections  2869  and  2902 
of  Mansfield's  Digest  of  the  laws  of  the 
state  of  Arkansas,  were  in  force  in  the  Indian 
Territory.  The  first,  relating  to  incompe- 
tency of  witnesses,  reads  as  follows:  "The 
following  persons  shall  be  incompetent  to 
testify:  Persons  convicted  of  a  capital  of- 
fense, or  perjury,  subornation  of  perjury, 
burglary,  robbery,  larceny,  receiving  stolen 
goods,  forgery  or  counterfeiting,  except  by 
consent  of  parties" — the  second,  relating  to 
the  Impeachment  of  witnesses,  reading  as 
follows:  "A  witness  may  be  Impeached  by 
the  party  against  whom  he  Is  produced,  by 
contradictory  evidence,  by  showing  he  has 
made  statements  different  from  his  present 
testimony,  or  by  evidence  that  his  general 
reputation  for  truth  and  Immorality  renders 
him  unworthy  of  belief,  but  not  by  evidence 
of  particular  wrongful  acts,  except  that  It 
may  be  shown  by  the  examination  of  the  wit- 
ness, or  record  of  a  judgment  that  he  has 
been  convicted  of  a  felony."  In  view  of  the 
statutes  just  quoted,  If  the  objection  to  the 
testimony  of  Dr.  Day  was  based  upon  the 
first  statute — that  Is  to  say,  that  Quails  was 
Incompetent  by  reason  of  his  conviction  for 
larceny  (and  from  the  statement  of  counsel 
In  objecting  to  the  question  above  referred  to, 
that  was  the  ground) — the  record  should 
show  (In  the  absence  of  the  consent  of  the 
parties  to  such  testimony)  a  judgment  of 
conviction  or  an  exemplified  copy  thereof,  If 
obtainable.  In  the  absence  of  such  proof  of 
conviction  the  testimony  of  Tom  Quails 
would  be  competent,  and  his  dying  declara- 
tion (if  otherwise  admissible)  would  likewise 
be  competent,  and  It  would  be  the  duty  of 
the  jury  to  consider  such  conviction  In  con- 
nection with  his  testimony  (or  his  dying  dec- 
laration) In  determining  the  weight,  if  any, 
to  be  given  to  his  testimony,  notwithstanding 
his  conviction.  This  rule  of  law  Is  sustained 
In  the  case  of  Blse  v.  United  States,  144  Fed. 
374,  74  C.  C.  A.  1,  an  Indian  Territory  case 
decided  by  Judge  Vandevanter,  of  the  Eighth 
United  States  Circuit  Court  of  Appeals. 


It  will  be  observed  by  reading  the  case 
just  cited  that  the  defendant  on  the  trial  ob- 
jected to  the  testimony  of  a  witness,  for  the 
reason  that  the  witness  had  been  convicted  of 
a  felony.  The  trial  court  Inquired  whether 
the  objection  was  for  the  purpose  of  impeach- 
ment or  disqualification.  Upon  receiving  an 
answer  that  It  was  for  the  purpose  of  dis- 
qualification, the  court  held:  "In  the  ab- 
sence of  a  controlling  statute  on  the  subject, 
the  incompetency  of  the  witness  by  reason  of 
his  prior  conviction  of  a  felony  cannot  be 
shown  upon  his  examination,  but  only  by  the 
production  of  the  record,  or  an  exemplified 
copy  of  It" — the  court  in  said  case  citing  1 
Greenleaf  on  Evidence  (14th  Ed.)  §§  375-457, 
2  Wigmore  on  Evidence,  I  1270,  and  many 
other  authorities;  and  cites  60  Cent.  Dig. 
fi  1161,  1102,  for  cases  in  point  The  case 
of  Vance  v.  State,  70  Ark.  277,  68  8.  W. 
87,  Is  particularly  Instructive  on  this  point 
because  both  of  the  statutes  above  quoted 
are  referred  to  in  said  case,  and  show  their 
distinction,  and  clearly  define  the  meaning 
and  use  of  each,  citing  Southern  Ins.  Co.  v. 
White,  58  Ark.  277,  24  S.  W.  425;  Scott  v. 
State,  49  Ark.  156,  4  S.  W.  750;  Holder  v. 
State,  68  Ark.  473,  25  S.  W.  279;  Carr  v. 
State,  43  Ark.  99,  and  Anderson  v.  State,  84 
Ark.  257.  This  question  was  also  fully  dis- 
cussed and  decided  by  this  court  In  the  case 
of  Thomas  Slater  v.  United  States,  and  will 
be  followed  by  this  court  hereafter. 

This  brings  us  to  the  testimony  of  J.  E. 
Cox,  page  243  of  the  printed  record.  The 
record  shows  that  the  witness  Cox  was  call- 
ed by  appellants  and  sworn  as  a  witness. 
The  prosecution  objected  to  his  testifying, 
for  the  reason  that  he  had  been  in  the  court- 
room throughout  the  entire  trial  of  this  case, 
notwithstanding  the  court  at  the  commence- 
ment of  the  trial,  enforced  the  rule  excluding 
fhe  witnesses  from  the  courtroom  during  the 
trial.  The  court  below  erred  in  sustaining 
the  objection  to  the  testimony  of  Cox.  The 
fact  that  he  was  In  the  courtroom  during  the 
trial,  not  having  been  subpoenaed  as  a  wit- 
ness, and  not  knowing  that  he  was  going  to 
be  called  as  a  witness,  did  not  render  him 
incompetent  as  a  witness.  If  Cox  had  been 
subpoenaed  as  a  witness  in  this  case  before 
the  trial,  or  knew,  at  the  commencement  of 
the  trial,  that  he  was  to  be  called  as  a  wit- 
ness, and,  In  violation  of  the  rule  of  exclu- 
sion, remained  In  the  courtroom  during  the 
trial,  in  the  opinion  of  the  court  he  would 
not  have  been  disqualified  as  a  witness.  His 
remaining  in  the  courtroom  in  violation  of 
said  rule  might  however,  be  used  in  discred- 
iting him  as  a  witness,  and  subject  him  to  a 
reprimand  by  the  court  and  punishment  for 
contempt  but  it  would  not  render  him  in- 
competent as  a  witness.  The  jury  had  a 
right  to  hear  this  evidence  and  pass  upon  Its 
weight  and  credibility. 

Coming  now  to  the  consideration  of  the 
testimony  of  David  Price,  father  of  appel- 
lants, shown  on  page  235  of  the  printed  rec- 
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ord,  where  said  witness  was  asked  by  ap- 
pellants: "Q.  After  the  arrest  and  trial  and 
conviction  of  Tom  Quails,  were  there  any 
statements  or  threats  against  yon  or  your 
boys  communicated  to  you  as  having  been 
made  by  Tom  Quails?  A.  Yes,  sir."  Mr. 
Turner,  for  the  prosecution,  said:  "If  the 
court  please,  this  witness  answered  the  ques- 
tion about  the  threats  before  I  had  an  op- 
portunity to  interpose  my  objection.  I  de- 
sire the  court  to  instruct  the  Jury  that  they 
are  not  to  consider  that  answer."  The  court: 
"Gentlemen  of  the  Jury,  In  reference  to  the 
threats,  there  have  been  no  threats  shown 
In  this  case,  and  before  you  can  show  them 
to  have  been  communicated,  they  must  be 
shown  to  have  been  made,  and  there  are  no 
threats  shown  to  have  been  made  in  this  case 
in  any  way,  shape,  or  form,  and  this  man's 
testimony  that  they  were  communicated  is 
not  evidence  at  all,  and  should  not  be  con- 
sidered by  you  for  any  purpose."  To  this 
ruling  of  the  court  appellants  duly  excepted. 
Counsel  for  appellants  should  have  placed  in 
the  record  the  words,  or  substance  of  the 
words,  which  constituted  threats  which  they 
offered  to  prove.  But,  as  this  case  will  be 
remanded  for  a  new  trial,  and  as  this  ques- 
tion will  doubtless  come  up  again  upon  such 
trial,  we  deem  it  best  to  give  our  views  with 
reference  to  the  matter  of  threats.  Taking 
the  ruling  of  the  court  upon  this  question  In 
consideration  with  the  charge  to  the  Jury 
in  this  case  upon  the  subject  of  threats,  we 
apprehend  that  the  court  below  held  that 
threats,  made  on  the  part  of  the  deceased, 
Tom  Quails,  were  admissible  for  but  one  pur- 
pose alone.  Quoting  from  the  court's  charge 
to  the  Jury  In  this  case:  "Proof  of  threats 
on  the  part  of  the  deceased  are  admissible 
to  you  for  the  purpose  of  showing  to  you 
whether  or  not  the  deceased  was  the  aggres- 
sor or  the  defendants  were  more  likely  to  be 
the  aggressor.  The  evidence  Is  permitted  for 
that  purpose,  and  that  alone."  Threats  made 
by  the  deceased  against  the  accused  are  ad- 
missible, upon  the  trial  of  the  accused  for 
the  killing  of  the  deceased:  To  show  that 
the  deceased  manifested  an  angry  and  re- 
vengeful spirit  towards  the  prisoner,  and  a 
determination  to  do  violence  to  his  person; 
to  shed  light  upon  the  mental  attitude  of 
the  prisoner  towards  toe  deceased  when  the 
homicide  occurred;  to  show  a  mitigation  of 
the  offense  charged ;  to  show  the  condition  of 
mind  of  the  deceased,  and  the  condition  of 
mind  of  the  defendant  at  the  time  of  the 
homicide;  to  show  the  purposes  and  motives 
of  the  deceased  in  making  the  attack;  to 
show  whether  or  not  the  killing  was  done  In 
self-defense;  to  show  reasonableness  of  the 
fears  of  the  defendant  at  the  time  of  the 
homicide  that  he  was  in  danger  of  losing  his 
life,  or  of  receiving  great  bodily  harm,  at  the 
hands  of  the  deceased;  to  show  who  was 
the  aggressor;  and,  as  part  of  the  res  gestae, 


where  they  tend  to  excuse  or  palliate  the 
conduct  of  the  accused;  and  to  establish  the 
state  of  feeling  entertained  by  the  deceased  to- 
wards the  accused.  Uncommunlcated  threats 
are  evidence  of  the  mental  attitude  of  the 
deceased  toward  the  prisoner.  Communicat- 
ed threats  shed  light  upon  the  mental  atti- 
tude of  the  prisoner  toward  the  deceased 
when  the  homicide  occurred.  Both  are  clear- 
ly admissible.  Dunn  v.  State,  2  Ark.  229,  85 
Am.  Dec.  54;  Harris  Same,  84  Ark.  469  ; 
Brown  v.  Same,  55  Ark.  593,  18  S.  W.  1051; 
State  v.  Evans,  83  W.  Va.  417,  10  S.  E.  792; 
Wood  v.  State,  92  ind.  269;  White  v.  Same, 
80  Tex.  App.  652,  18  S.  W.  462;  Howell  v. 
Same,  5  6a.  48;  Howard  v.  Same,  28  Tex. 
App.  265,  5  S.  W.  281;  Alexander  v.  Same,. 
25  Tex.  App.  260,  7  S.  W.  867,  8  Am.  St 
Rep.  438;  Garner  v.  Same,  28  Pla.  113,  9 
South.  835,  29  Am.  St.  Rep.  232;  Sparks  v. 
Commonwealth,  89  Ky.  644,  20  S.  W.  1G7; 
Hart  v.  Same,  85  Ky.  77,  2  S.  W.  673,  7  Am. 
St  Rep.  576;  Stokes  v.  People,  53  N.  T.  174, 
13  Am.  Rep.  492;  State  v.  Sloan,  47  Mo.  604; 
8  Rice  on  Evidence  (Criminal)  Ed.  1893,  58 
862-370;  Logan  v.  State,  17  Tex.  App.  50. 
The  court  erred  in  taking  this  testimony 
from  the  jury,  and  not  allowing  the  witness 
to  testify  to  such  threats. 

Por  the  various  errors  pointed,  out  this 
case  is  reversed  and  remanded. 

PURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


JOHNSON  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Oct. 
24,  1906.    On  Rehearing,  Nov.  9,  1908.) 

1.  Criminal  Law  (H  964,  975*)— Judgment— 
Modification— Vacation— Time.  . 

Pint.  If  it  appears  to  the  trial  court,  after 
overruling  a  motion  for  a  new  trial  or  a  mo- 
tion in  arrest  of  Judgment  that  there  was  ir- 
regularity in  obtaining  the  judgment  he  may, 
of  his  own  motion,  modify  or  set  aside  his  order 
overruling  the  motion  for  a  new  trial  or  the  mo- 
tion in  arrest  of  judgment 

This  may  be  done  at  the  term  of  the  court  at 
which  the  order  was  made;  but  after  final 
judgment  has  been  rendered,  and  the  term  has 
expired,  there  must  be  a  substantial  compliance 
with  the  statute,  to  give  the  court  further  ju- 
risdiction. 

Second.  When  the  trial  court  grants  a  mo- 
tion for  a  new  trial  upon  the  ground  of  irregu- 
larities in  obtaining  the  verdict,  it  is  not  neces- 
sary for  the  court  to  pass  upon  a  motion  in  ar- 
rest of  judgment,  and  the  case  stands  for  trial, 
just  as  If  no  verdict  had  been  rendered  therein. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  H  964,  975.*] 

2.  Homicide  (IS  131,  135*)— Indictment— De- 
cedent—Weapon— Description. 

First.  Where  an  Indictment  (marges  the 
defendant  with  the  murder  of  "Mary  Cuppy," 
it  is  not  necessary  to  allege  that  "she"  was  a 
human  being,  this  being  a  matter  of  proof, 
rather  than  of  pleading. 

Second.  Where  an  indictment  for  murder  al- 
leges that  the  wounds  that  caused  death  were 
inflicted  with  "a  piece  of  two-inch  plank,"  or 
"an  ax  handle,"  it  is  not  necessary  to  allege 
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that  these  instruments  were  deadly  weapons, 
or  to  give  their  else,  weight,  or  dimensions. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  H  204,  217  ;  DeeTDig.  ||  181,  186*1 

8.  Criminal  Law  (f§  60S,  1151*)— Continu- 
ance—Absent  Witnesses  —  application— 
Discbetion— Review. 

First  When  an  application  for  a  continu- 
ance fails  to  give  the  names  of  absent  witnesses, 
or  to  state  the  facts  that  defendant  expects  to  be 
able  to  prove  if  a  continuance  is  granted  him, 
it  is  fatally  defective. 

Second.  When  an  application  for  a  continu- 
ance is  based  upon  the  ground  of  want  of  time 
in  which  to  prepare  for  trial,  and  it  appears 
that  the  indictment  against  defendant  has  been 
pending  for  six  or  seven  weeks  during  which 
time  the  defendant  has  been  represented  by 
counsel,  the  application  Is  addressed  to  the 
sound  discretion  of  the  court,  and  his  action  is 
.  not  subject  to  review,  in  the  absence  of  a  show- 
ing of  abuse  of  this  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1353,  1354,  8045-3049 ;  Dec. 
Dig.  U  603,  115™*] 

4.  Judges  (8|  15,  25*)  —  Criminal  Law  (H 
1030,  1141*)— Change  of  Judge— Jubisdic- 
tion— Trial— Objections  —  Appeal  —  Pre- 
sumptions. 

First.  Under  the  statute,  but  one  change  of 
judge  can  be  had. 

Second.  The  fact  that  the  regular  judge  of  a 
district  may  hold  court  in  the  same  district  and 
at  the  same  time  that  a  special  judge  is  trying 
a  case,  in  no  manner  affects  the  jurisdiction  of 
the  special  judge  to  try  such  case. 

Third,  pbjections  to  alleged  errors,  committed 
during  a  trial,  must  be  made  in  apt  time,  so  as 
to  allow  the  trial  court  to  rule  upon  the  ob- 
jections before  action  is  taken.  It  is  too  late 
to  complain  after  the  trial  is  ended. 

Fourth.  Every  presumption  must  be  indulged 
In  in  favor  of  the  regularity  of  the  proceed- 
ings of  a  court  of  record,  and  the  burden  is 
upon  the  party  who  would  impeach  that  regu- 
larity to  do  so  by  the  best  evidence  obtainable. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  {  51 ;  Dec.  Dig.  8!  15,  25  Criminal  Law, 
Cent  Dig.  §  8015 ;  Dec.  Dig.  fit  1030,  1141.*] 

5.  Criminal  Law  (fit  134,  1150*)— Venue— 
Change— Discbetion  —  Burden  of  Proof- 
Evidence. 

First  An  application  for  a  change  of  venue 
Is  addressed  to  the  sound  discretion  of  the 
trial  judge,  and,  in  the  absence  of  an  abuse  of 
this  discretion,  his  judgment  is  not  subject  to 
review. 

Second.  The  burden  is  upon  the  defendant  to 
clearly  show,  upon  an  application  for  a  change 
of  venue,  his  inability  to  obtain  a  fair  and  im- 
partial trial  in  the  county  in  which  the  offense 
was  committed. 

Third.  See  facts  in  opinion  of  court  which 
did  not  constitute  a  sufficient  showing  to  war- 
rant a  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «S  3044,  251,  252;  Dec.  Dig. 
§f  134,  1150.*] 

6.  Jury  (f§  95,  100,  126,  131,  133*)-Compe- 
tenct— Examination— Challenge  —  Stat- 
utes. 

First.  The  fact  that  a  juror  states,  on  his 
voir  dire  examination,  that  he  has  previously 
sat  as  a  juror  upon  the  trial  of  a  murder  case, 
does  not  render  him  subject  to  challenge  upon 
the  ground  of  implied  bias. 

Second.  The  court  must  be  clearly  satisfied 
of  the  fairness  of  a  juror,  and  his  freedom  of 
prejudice  or  bias  against  the  defendant,  or  he 
should  be  excluded  from  the  jury. 

Third.  The  court  is  not  bound  by  the  an- 
swers of  a  juror  on  his  voir  dire  examination. 


but  may  take  such  other  means  as  may  be  neces- 
sary to  determine  the  competency  of  the  juror. 

Fourth.  The  enumerated  causes  for  challenges 
in  the  statute  are  not  exclusive  of  all  other 
causes  not  enumerated. 

Fifth.  When  a  juror  has  an  opinion  as  to 
the  guilt  of  the  defendant,  based  upon  rumor 
or  from  reading  the  public  press,  and  the  court 
is  satisfied  that  the  opinion  is  such  that  it  will 
not  combat  the  evidence  or  resist  its  force,  such 
opinion,  of  itself,  will  not  render  the  juror  in- 
competent to  sit  in  the  case. 

Sixth.  The  court  shall  resolve  all  doubts  as 
to  the  competency  of  the  juror  in  favor  of  the 
defendant 

Seventh.  It  was  proper  to  allow  counsel  for 
defendant  to  inquire  as  to  what  was  the  verdict 
rendered  by  the  jury,  of  which  the  juror  Wil- 
lis had  formerly  been  a  member,  in  order  that 
they  might  intelligently  exercise  their  peremp- 
tory challenge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Die.  H  480.  506.  555.  449-457;  Dec.  Dig.  Si 
95,  100,  126,  181,  133.*] 

7.  Criminal  Law  ({  1129*)— Writ  of  Ebrob 
—Objections— Evidence— Presentation. 

First  When  a  defendant  seeks  a  new  trial 
upon  the  ground  that  the  trial  court  erred  in 
the  admission  of  evidence  against  him.  his  coun- 
sel should,  in  their  presentation  of  this  ground 
for  a  new  trial  to  this  court  point  out  the  al- 
leged improper  evidence  objected  to,  and  also 
give  the  name  of  the  witnesses,  and  so  directly 
call  the  attention  of  this  court  to  the  ground  of 
the  objection  that  the  error,  if  any,  can  be 
passed  on  intelligently;  otherwise  this  court 
would  not  know  what  particular  objection  coun- 
sel was  relying  upon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2957;  Dec.  Dig.  |  1129.*] 

8.  Criminal  Law  (i  1129*)— Warr  of  Error- 
Instructions. 

In  support  of  a  motion  for  a  new  trial, 
upon  the  ground  that  the  court  erred  in  refus- 
ing to  give  the  instructions  requested  by  the 
defendant,  or  in  misdirecting  the  jury  as  to  the 
law  of  the  case,  counsel  for  defendant  should, 
in  their  presentation  of  this  ground,  point  out 
the  specific  errors  complained  of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2957 ;  Dec  Dig.  I  1129.*] 

9.  Criminal  Law  (H  192,  296*)  —  Formes 
Jeopabdy— Plea— Stbikino  fbom  Record. 

First.  When  a  defendant  has  been  tried 
and  convicted  of  an  offense,  and  a  new  trial  has 
been  granted  him,  and,  upon  his  being  placed 
upon  trial  on  the  same  indictment  again,  a  plea 
of  former  jeopardy,  based  upon  the  first  con- 
viction, does  not  present  a  defense  in  the  case. 

Second.  When  a  plea  of  former  jeopardy  does 
not  state  facts  which  constitute  a  defense,  it 
is  not  error  for  the  trial  court  to  refuse  to  di- 
rect the  jury  to  find  a  special  verdict  on  such 
plea,  but  it  should  be  stricken  from  the  record 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  376-378,  679;  Dec  Dig.  Si 
192,  296.*] 

10.  Homicide  (|  258*)  —  Murder  —  Capital 
Punishment. 

See  facts  stated  in  opinion,  which  sustain 
a  verdict  of  guilty  of  murder  with  capital  pun- 
ishment 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §1  523-582;  Dec  Dig.  I  253.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pottawatomie 
County;  B.  B.  Blakeney,  Special  Judge. 
William  Johnson  was  convicted  of  murder, 
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and  he  brings  error.  Affirmed.  Rehearing 
denied. 

See,  also,  96  Pac.  26. 

On  the  26th  day  of  March,  1908,  William 
Johnson  (who  will  hereafter  be  called  "the 
defendant")  was  indicted  In  the  district  conrt 
of  Pottawatomie  county  for  the  murder  of 
Mrs.  Mary  Cuppy.  On  the  6th  day  of  April 
thereafter,  the  case  was  reached  for  trial. 
The  following  proceedings  were  had:  A  Jury 
was  impaneled,  and  the  defendant  entered 
the  plea  of  guilty.  The  court  submitted  the 
case  to  the  Jury  upon  this  plea  alone,  and 
the  jury  found  defendant  guilty  of  murder, 
and  assessed  his  punishment  at  death.  Coun- 
sel for  defendant  filed  a  motion  for  a  new 
trial  and  also  for  arrest  of  judgment  These 
motions  were  overruled  by  the  court,  and  de- 
fendant was  duly  sentenced  to  be  hanged. 
Defendant  began  to  take  steps  to  bring  the 
case  to  the  Supreme  Court  by  writ  of  er- 
ror, but  they  were  never  perfected. 

Sections  5588  and  5589,  Wilson's  Rev.  & 
Ann.  St  Okl.  1903,  are  as  follows: 

"The  judge  of  a  court  at  which  a  convic- 
tion requiring  a  judgment  of  death  is  had, 
must,  immediately  after  the  conviction,  trans- 
mit to  the  Governor,  by  mail  or  otherwise,  a 
statement  of  the  conviction  and  judgment, 
and  of  the  testimony  given  at  the  trial. 

'The  Governor  may  thereupon  require  the 
opinion  of  the  Judges  of  the  Supreme  Court 
or  any  of  them,  upon  the  statement  so  fur- 
nished." 

In  accordance  with  these  statutes,  the 
judge  that  presided  at  the  trial  caused  a 
certified  copy  of  the  judgment  and  proceed- 
ings had  on  the  trial  to  be  forwarded  to  the 
Governor  of  the  state.  In  accordance  with 
the  statute,  the  Governor  required  the  opin- 
ion of  the  Supreme  Court  The  Supreme 
Court  held  that  the  conviction  of  the  defend- 
ant was  Irregular.  (This  opinion  has  been 
published  in  96  Pac.  26,  and  will  appear  in 
the  Oklahoma  Reports.) 

This  opinion  was  banded  down  on  the  6th 
day  of  May,  1908.  At  this  time  defendant 
had  not  perfected  his  writ  of  error  to  the 
Supreme  Court.  The  district  court  was  still 
in  session  In  Pottawatomie  county.  Upon  be- 
ing advised  that  the  Supreme  Court  had  de- 
cided that  the  conviction  of  defendant  was 
irregular,  the  Judge  of  the  district  court  of 
Pottawatomie  county,  on  his  own  motion, 
set  aside  his  orders  overruling  the  motions 
of  defendant  for  a  new  trial,  and  In  arrest 
of  judgment,  and  then  sustained  the  motion 
for  a  new  trial,  but  took  no  further  action 
on  the  motion  In  arrest  of  judgment.  All 
this  was  done  over  the  objections  and  excep- 
tions of  counsel  for  defendant. 

Defendant  was  again  placed  on  trial  for 
the  offense  charged  In  the  Indictment,  and 
was  again  found  guilty  by  the  jury,  and  his 
punishment  assessed  at  death.  A  writ  of 
error  was  sued  out  to  the  Supreme  Court 
to  review  this  judgment  of  conviction,  and 
was  pending  In  said  court  when  the  Criminal 


Court  of  Appeals  was  created.  The  case 
was  then  transferred  to  this  court,  as  the 
statute  directs.  The  facts  of  the  case  are 
sufficiently  stated  in  the  opinion  of  the  court 

C  Q.  Pitman  and  A.  M.  Baldwin,  for  plain- 
tiff in  error.  W.  C.  Reeves,  Asst  Atty.  Gen., 
for  defendant  In  error. 

FURMAN,  P.  J.  (after  stating  the  facts 
as  above).  The  court  has  had  the  benefit  of 
able  and  exhaustive  briefs  and  oral  argument 
In  behalf  of  both  the  defendant  and  the  state. 
The  record  in  this  case  contains  810  pages. 
Several  hundred  exceptions  were  reserved 
during  the  trial.  In  view  of  the  supreme 
Importance  of  this  case,  all  of  these  excep- 
tions have  received  careful  consideration; 
but  aa  it  would  fill  a  large  volume  to  discuss 
them  In  detail,  we  will  confine  our  discus- 
sions to  those  that  go  to  the  substantial 
merits  of  the  case,  and  to  such  others  as 
present  questions  of  practice,  which  should 
be  settled  in  this  state.  We  will  consider 
them  in  the  order  In  which  the  matters  com- 
plained of  arose  during  the  trial  In  the  court 
below. 

First  The  defendant  complains  of  the  ac- 
tion of  the  trial  court  in  reconsidering  and 
setting  aside,  of  its  own  motion,  its  former 
action  In  overruling  defendant's  motion  for  a 
new  trial,  and  also  the  motion  In  arrest  of 
judgment,  and  In  then  sustaining  said  mo- 
tion for  a  new  trial,  upon  the  ground  that 
the  action  of  the  court  in  formerly  over- 
ruling said  motions  was  res  judicata.  In  sup- 
port of  this  contention,  defendant  cites  sec- 
tion 4760,  Wilson's  Rev.  &  Ann.  St  1903,  In 
the  Oklahoma  Statutes,  which  Is  as  follows: 
'The  district  court  shall  have  power  to 
vacate  or  modify  Its  own  judgments  or 
orders,  at  or  after  the  term  at  which  such 
judgment  or  order  was  made:  First,  By 
granting  a  new  trial  for  the  cause,  within 
the  time  and  in  the  manner  prescribed  In 
section  two  hundred  and  ninety-nine.  Second. 
By  a  new  trial  granted  in  proceedings 
against  defendants  constructively  summoned, 
as  provided  In  section  seventy-eight  Third, 
For  mistake,  neglect  or  omission  of  the  clerk, 
or  Irregularity  In  obtaining  a  judgment  or  or- 
der. Fourth,  For  fraud,  practiced  by  the 
successful  party,  In  obtaining  the  judgment 
or  order.  Fifth,  For  erroneous  proceedings 
against  an  Infant  or  a  person  of  unsound 
mind,  where  the  condition  of  such  defend- 
ant does  not  appear  In  the  record,  nor  the  er- 
ror In  the  proceedings.  Sixth,  For  the  death 
of  one  of  the  parties  before  the  judgment 
In  the  action.  Seventh,  For  unavoidable 
casualty  or  misfortune,  preventing  the  party 
from  prosecuting  or  defending.  Eighth,  For 
errors  In  a  judgment,  shown  by  an  Infant  In 
twelve  months  after  arriving  at  full  age, 
as  prescribed  In  section  four  hundred  and 
four.  Ninth,  For  taking  judgments  upon 
warrants  of  attorney  for  more  than  was  due 
to  the  plaintiff,  when  the  defendant  was  not 
summoned  or  otherwise  legally  notified  of  the 
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time  and  place  of  taking  such  judgment." 
It  Is  true  that  In  the  cases  of  Lookabaugh 
v.  Cooper,  5  Okl.  102,  48  Pac.  99,  and  Long 
t.  County  Commissioners,  5  Okl.  128,  47  Pac 
1063,  the  Supreme  Court  of  Oklahoma  Terri- 
tory did  announce  the  doctrine  that:  "In  the 
absence  of  a  showing  of  irregularity,  fraud, 
unavoidable  casualty  or  misfortune,  the  dis- 
trict court  has  no  power  to  set  aside  its  or- 
der overruling  a  motion  for  a  new  trial,  up- 
on a  reconsideration  of  the  same  motion  al- 
ready passed  upon,  and  a  reversal  of  such 
order  can  be  had  only  by  proceedings  in 
error  in  the  Supreme  Court"  But  we  are 
of  the  opinion  that  the  principle  announced 
in  these  cases  is  not  applicable  to  the  case 
at  bar.  By  the  express  terms  of  the  statute 
relied  upon,  the  trial  courts  have  power  to 
vacate  or  modify  their  own  judgments  or 
orders,  at  or  after  the  term  at  which  such 
judgment  or  order  was  made,  and  grant  a 
new  trial  for  "Irregularity  In  obtaining  a 
judgment"  In  the  opinion  of  the  Supreme 
Court  referred  to  in  the  statement  of  this 
case,  it  was  said:  "We  are  of  the  opinion 
that  there  are  such  Irregularities  disclosed 
by  the  record  that  we  cannot  say  that  the 
defendant  was  convicted  according  to  the 
forms  of  law."  We  concur  In  all  that  was 
said  by  Mr.  Justice  Dunn  In  this  opinion. 
When  the  opinion  of  the  Supreme  Court  was 
presented  to  the  trial  court,  at  the  same  term 
at  which  the  order  was  made,  and  the  Ir- 
regularities In  obtaining  the  Judgment  were 
pointed  out  It  was  the  duty  of  the  trial 
court,  on  its  own  motion,  to  set  aside  Its 
order  overruling  appellant's  motion  for  a 
new  trial  and  In  arrest  of  judgment.  There 
was,  therefore,  no  error  in  this  action.  We 
are  fully  sustained  In  this  view  by  the  Su- 
preme Court  of  Oklahoma  in  the  case  of 
McAdams  v.  Latham  (not  yet  officially  re- 
ported; rendered  on  the  24th  of  June,  1908) 
98  Pac.  584.  In  this  case  Chief  Justice  Wil- 
liams said:  "A  trial  court  has  a  very  wide 
and  extended  discretion  in  setting  aside  and 
modifying  proceedings  had  In  its  own  court, 
If  It  does  so  at  the  same  term  at  which 
the  proceedings  were  had;  but  after  final 
judgment  has  been  rendered,  and  the  term 
expires,  there  must  be  a  substantial  compli- 
ance with  the  statute  to  give  the  court  fur- 
ther jurisdiction."  The  trial  court  then  sus- 
tained defendant's  motion  for  a  new  trial, 
but  did  not  take  further  action  on  the  motion 
In  arrest  of  Judgment  and,  indeed,  could 
not  have  properly  done  so,  as  there  was 
then  no  judgment  to  arrest;  and  the  case 
stood  on  the  docket  of  the  court,  Just  as  If 
there  had  been  no  trial. 

Second.  Defendant  challenges  the  sufficien- 
cy of  the  indictment  because  it  described 
the  instruments  with  which  the  homicide  was 
committed  as  "a  piece  of  two-inch  plank  and 
an  ax  handle."  The  contention  of  defendant 
is  that  the  size  and  weight  of  the  piece  of 
plank  and  the  ax  handle  should  have  been 
set  out  in  the  Indictment  or  that  It  should 
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have  been  alleged  that  they  were  deadly 
weapons.  Reason  and  authority  are  against 
these  contentions.  Suppose  that  It  had  been 
alleged  that  defendant  had  choked  the  de- 
ceased to  death,  either  with  his  fingers  or 
with  a  piece  of  string  or  cloth.  Would  it 
have  been  necessary  to  give  the  size  of  and 
weight  of  his  fingers,  or  of  the  string  or 
cloth,  or  to  have  alleged  that  they  were  dead- 
ly weapons?  Clearly  not  The  death  of  the 
deceased  conclusively  shows  the  deadly  char- 
acter of  the  instruments  used.  In  the  case 
of  Drye  v.  State,  14  Tex.  App.  191,  this  very 
question  came  up,  and  the  court  said:  "The 
particulars  of  the  weapon — as  that  It  was  of 
such  a  length  and  breadth— need  not  be 
given;  to  say,  for  example,  that  It  was  *a 
certain  wooden  stick'  will  suffice."  The 
court  then  cites  a  number  of  cases  supporting 
this  proposition.  In  Jeffries  v.  Common- 
wealth, 84  Ky.  238,  1  S.  W.  442,  the  court 
says:  "The  objection  that  the  Indictment 
fails  to  state  the  pistol  was  a  deadly  weapon, 
and  was  at  the  time  loaded  with  a  leaden 
ball  or  other  hard  substance,  cannot  be  sus- 
tained; for  the  shot  could  not  have  been  fired, 
nor  a  fatal  wound  inflicted  thereby,  if  the 
pistol  had  not  been  a  deadly  weapon  and 
loaded.  A  formal  statement  of  these  facts 
was  not  therefore,  indispensable."  In  State 
v.  Smith,  61  N.  O.  340,  the  court  held  that 
an  Indictment  was  sufficient  when  it  alleged 
that  death  was  inflicted  with  "a  certain 
wooden  stick."  Bishop's  New  Criminal  Pro- 
cedure, voL  2,  |  514,  Is  as  follows:  The 
particulars  of  the  weapon,  as  its  length  and 
breadth,  need  not  be  given;  thus  it  suffices 
to  say  that  It  was  a  wooden  stick.  •  •  • 
It  need  not  be  added  that  the  weapon  was 
dangerous  or  deadly."  We  believe  that  these 
precedents  are  right  in  principle,  and  they 
will  be  adopted  and  followed  by  this  court. 

Counsel  for  defendant  also  contends  that 
the  Indictment  is  defective  because  it  does  not 
allege  that  the  deceased,  Mary  Cuppy,  was 
a  human  being.  It  Is  true  that  our  statute 
defines  homicide  to  be  "the  killing  of  one  hu- 
man being  by  another,"  but  this  does  not 
mean  that  the  indictment  must  allege  that 
the  person  killed  or  the  person  doing  the  kill- 
ing were,  either  or  both,  human  beings.  An 
Indictment  is  understood  according  to  the 
import  of  the  common  language  used  therein. 
It  Is  true  that  in  some  Instances  the  name 
of  a  human  being  is  given  to  brutes,  but 
this  is  so  unusual  as  not  to  affect  the  rule 
of  law  that  the  use  of  the  name  of  a  human 
being  imports  a  human  being.  When  a  name, 
usually  applied  to  human  beings,  is  used  In  a 
deed  or  In  any  legal  document  is  It  neces- 
sary to  allege  the  possessor  of  that  name  is 
a  human  being?  Certainly  not  As  to  wheth- 
er a  human  being  or  a  brute  was  killed,  is 
a  matter  of  evidence  and  not  one  of  pleading. 
Our  views  upon  this  question  are  well  ex- 
pressed by  the  Supreme  Court  of  Wisconsin. 
In  Bowers  v.  State,  122  Wis.  163,  99  N.  W. 
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447:  "It  is  said  that  this  charge  Is  insuffi- 
cient, because  It  does  not  allege  that  the 
plaintiff  In  error  murdered  a  'person'  or  a 
'human  being.'  The  Ingenuity  of  the  point  is 
only  excelled  by  its  absurdity.  An  allegation 
of  the  murder  of  George  Bowers,  Sr.,  Is  an 
allegation  of  the  murder  of  a  person,  under 
all  reasonable  rules  of  construction  of  lan- 
guage." There  is  no  safer  or  higher  authori- 
ty on  Criminal  Law  than  Mr.  Wharton.  In 
the  third  edition  of  his  great  work  on  Homi- 
cide, page  866,  he  says:  "An  indictment 
for  a  homicide  of  a  named  person  need  not 
aver  that  he  was  a  human  being,  that  fact 
appearing  from  the  name."  The  following 
authorities  are  to  the  same  effect:  Palm- 
er v.  People,  188  HI.  856,  28  N.  B.  130, 
32  Am.  St  Rep.  146;  State  ▼.  Stanley,  33 
Iowa,  526;  Merrick  v.  State,  68  Ind.  827; 
Ogden  v.  State,  15  Tex.  App.  454.  There- 
fore, upon  reason  and  authority,  we  hold 
that  it  is  not  necessary  for  an  indictment 
for  murder,  which  gives  the  name  of  a  hu- 
man being  to  the  deceased,  to  go  further  and 
allege  that  the  deceased  was  a  human  being; 
and  also  that  It  is  not  necessary  to  give  the 
dimensions  and  weight  of  the  Instrument  with 
which  death  Is  inflicted,  or  to  allege  that  it 
was  a  deadly  weapon. 

Third.  Defendant  contends  that  there  was 
error  in  overruling  his  application  for  a  con- 
tinuance. The  record  shows  that  the  Indict- 
ment in  this  case  was  returned  against  de- 
fendant In  the  district  court  of  Pottawatomie 
county  on  the  26th  day  of  March,  1908, 
charging  him  with  the  murder  of  Mary  Cuppy, 
on  the  23d  day  of  January,  1908;  that  on 
March  the  30th,  it  being  made  to  appear  to 
the  court  that  the  defendant  was  without 
funds  to  employ  counsel,  the  court  appointed 
C.  O.  Pitman,  an  attorney  of  that  bar,  to  de- 
fend him ;  that  on  the  6th  day  of  April  this 
case  was  called  for  trial ;  that  the  defendant 
then  entered  the  plea  of  guilty  to  the  charge 
of  murder,  and  that  the  proceedings  were 
had  which  are  set  out  in  the  statement  of 
this  case ;  that  on  the  6th  day  of  May,  1908, 
the  Supreme  Court  held  that  the  Judgment 
against  defendant,  upon  his  plea  of  guilty, 
was  irregular;  that  in  conformity  with  this 
opinion  the  trial  court,  on  the  9th  day  of 
May,  sustained  a  motion  for  a  new  trial,  and 
set  the  case  down  for  retrial  on  the  12th  day 
of  May.  The  application  for  a  continuance 
does  not  state  the  name  of  a  single  absent 
witness  whose  presence  he  desired  to  obtain; 
neither  does  it  state  a  single  fact  which  de- 
fendant expected  to  be  able  to  prove,  if  a 
continuance  was  granted  him.  The  nearest 
approach  to  anything  of  the  kind  is  the  fol- 
lowing statement  in  the  application:  "The 
defendant  believes,  if  the  trial  of  this  cause 
is  continued  until  the  next  term  of  the  court, 
defendant's  relatives  will  assist  him  and  will 
afford  him  means,  by  means  of  which  he  can 
properly  prepare  his  defense  in  support  of 
which  a  certain  letter  is  hereto  attached  and 


made  a  part  of  this  application."  No  such 
letter  is  in  the  record.  The  record  shows 
that  defendant  had  the  assistance  of  counsel 
from  March  80, 1908 ;  and  we  wish  to  express 
our  high  appreciation  and  commendation  of 
the  zeal  and  ability  with  which  this  defense 
has  been  conducted.  Everything  which  hu- 
man ingenuity  could  suggest  has  been  done 
by  counsel  for  defendant  Aside  from  the 
manifest  insufficiency  of  the  application  for 
a  continuance,  this  court  feels  confident  that 
if  a  single  witness  had  been  in  existence 
whose  testimony  could  have  been  in  the  least 
beneficial  to  defendant  the  industrious,  zeal- 
ous, and  able  counsel  who  represented  him 
would  have  made  that  fact  appear  in  the  mo- 
tion for  a  continuance.  The  record  of  the 
trial  also  shows  that  no  injustice  was  done 
defendant  in  overruling  his  application  for 
a  continuance,  for  the  reason  that  the  hom- 
icide occurred  at  a  place  near  where  the 
trial  was  had,  and  that  every  witness  who 
could  have  known  anything  about  the  mat- 
ter either  testified  in  the  case,  or  was  easily 
accessible  to  the  process  of  the  court  if  his 
presence  and  testimony  had  been  desired  by 
defendant  This  court  is  satisfied  that  all 
of  the  material  facts  of  this  case  were  be- 
fore the  Jury,  and  are  in  the  record  now. 
For  all  of  these  reasons,  this  court  holds 
that  the  trial  court  did  not  err  in  refusing 
to  grant  a  continuance  In  this  cause. 

Fourth.  Defendant  contends  that  the  spe- 
cial Judge,  B.  B.  Blakeney,  was  without  Ju- 
risdiction to  try  this  case  for  two  reasons: 
First  That  appellant  had  filed  a  motion  for 
a  change  of  Judge  from  said  special  Judge. 
Second.  That  the  regular  district  court  of 
the  Fourth  Judicial  district  was  sitting  in 
and  for  Pottawatomie  county,  and  was  in 
session  during  a  part  of  the  time  that  the 
trial  of  defendant  was  in  progress,  and  that 
therefore,  the  trial  on  this  defendant  by  the 
special  Judge  was  contrary  to  law. 

The  first  contention  of  counsel,  under  this 
head,  is  disposed  of  by  the  plain  language  of 
the  very  statute  which  prescribes  for  a  • 
change  of  Judge.  Section  1  of  article  1  of  the 
Session  Laws  of  Oklahoma  of  1908,  p.  220,  c. 
25,  says:  "Provided  that  not  more  than 
one  change  from  the  county,  and  one  change 
from  the  Judge  shall  be  allowed."  The  court 
was  therefore  without  power  to  grant  the 
motion  for  a  change  of  Judge,  It  appearing 
from  the  record  that  Hon.  B.  B.  Blakeney, 
who  tried  this  case  as  special  Judge,  was  do- 
ing so  on  account  of  the  fact  that  defendant 
had  already  taken  a  change  of  judge  from 
Hon.  Wm.  Maben,  the  regular  Judge  of  that 
district 

The  second  contention,  that  the  regular 
Judge  of  the  district  was  holding  court  in  the 
same  county,  and  during  the  time  that  the 
special  judge  was  trying  defendant  is  with- 
out support  in  the  record.  It  is  asserted  in 
the  motion  for  a  new  trial  only,  and  again  in 
the  motion  for  an  arrest  of  judgment  These 
motions  are  signed  by  counsel  for  defendant 
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but  neither  of  them  is  supported  by  affidavit 
Every  presumption  must  be  Indulged  In,  In 
favor  of  the  regularity  of  the  proceedings  of 
courts  of  record,  and  the  burden  Is  upon  the 
party  who  would  Impeach  that  regularity  to 
show  the  alleged  irregularity  by  the  best  evi- 
dence in  bis  power.  This  should  have  been 
done  by  the  record  evidence  of  the  fact  But 
even  If  it  had  been  shown  that  the  regular 
judge  of  that  district  was  holding  court  at 
the  time  of  this  trial  in  the  same  county,  and 
this  objection  had  been  made  in  apt  time,  this 
would  not  have  affected  the  powers  of  the 
special  judge.  Again,  the  record  does  not 
show  that  any  objection  was  made  to  this 
matter  by  defendant  until  after  his  convic- 
tion. It  was  then  too  late  to  complain.  Ob- 
jections should  be  made  promptly,  so  that  if 
error  is  about  to  be  committed,  it  may  be 
avoided.  This  precise  question  has  been 
passed  upen  by  the  Supreme  Court  of  Kan- 
sas In  the  case  of  List  v.  Jockheck,  59  Kan. 
149,  52  Pac.  422.  The  court  said:  "II  the 
record  showed  that  the  plaintiff  had  objected 
to  this  division  of  Judicial  authority,  it 
would  present  a  serious  question;  but  it 
does  not  appear  that  such  objection  was 
made;  besides,  the  question  may  well  arise 
as  to  which  of  these  Judges  was  rightfully 
in  the  exercise  of  the  authority  to  hold  court 
It  would  seem  that  If  the  proceedings  of  ei- 
ther one  should  be  declared  void  or  even  er- 
roneous it  would  be  the  proceedings  before 
the  regular  Judge.  He,  having  knowledge  of 
his  disqualification  to  try  the  case  in  ques- 
tion, and  having  given  way  for  its  trial  be- 
fore a  judge  pro  tern.,  should  take  notice  of 
the  fact  that  he  was  temporarily  out  of  the 
exercise  of  his  Judicial  authority,  and  should 
know  that  until  the  business  which  justified 
his  temporary  retirement  from  the  exercise 
of  his  functions  had  been  dispatched,  he  was 
disqualified  from  holding  his  court  In  the 
Interim  his  Judicial  authority  would  be  in 
suspension,  so  that  If  objection  had  been 
made  by  the  litigating  parties,  that  authority 
could  not  have  been  exercised."  This  deci- 
sion appeals  to  our  judgments  as  being  sound 
in  principle,  and  even  if  the  provisions  of  our 
laws  were  as  restrictive  as  those  of  Kansas 
are,  we  would  follow  it  But  our  Constitu- 
tion, in  section  179  (Bunn's  Ed.,  p.  47,  Const 
art  7,  5  10),  in  express  terms  says:  "Two 
or  more  district  Judges  may  sit  in  any  dis- 
trict separately  at  the  same  time."  From 
this  it  is  clear  that  the  regular  judge,  and 
as  many  special  Judges  as  may  have  been 
appointed  or  selected,  may  sit  separately  in 
the  same  district  at  the  same  time.  So  the 
grounds  relied  upon  by  defendant  as  showing 
want  of  jurisdiction  in  the  special  judge  who 
tried  this  case,  are  without  merit  While 
this  court  is  required,  by  statute,  to  refer 
questions  involving  a  construction  of  the 
Constitution  of  the  state  to  the  Supreme 
Court  for  decision,  this  provision  of  the  Con- 
stitution is  so  plain  and  direct  as  not  to  ad- 
mit of  controversy.  But  be  that  as  it  may, 


for  the  reasons  given,  this  court  holds  that 
the  powers  of  the  special  judge  to  try  this 
case  could  not  be  abrogated  or  Interfered  with 
by  anything  that  the  regular  judge  may  have 
done  during  the  trial  of  this  cause,  even  If 
such  action  had  properly  appeared  in  the 
record. 

Fifth.  Defendant  complains  of  the  action 
of  the  trial  court  In  not  granting  his  applica- 
tion for  a  change  of  venue.  This  application 
was  regular  in  form,  and  was  attested  by  the 
necessary  number  of  corroborating  witnesses. 
It  was  contested,  and  a  number  of  counter 
affidavits  were  filed  on  behalf  of  the  state. 
When  It  came  on  to  be  heard,  the  county  at- 
torney placed  the  following  witnesses  on  the 
stand,  all  of  whom  had  joined  with  defend- 
ant in  his  motion  for  a  change  of  venue: 

John  Williams,  who  testified  that  he  had 
lived  in  and  near  to  Tecumseh  off  and  on  for 
four  or  five  years,  and  that  he  was  a  farm- 
er ;  that  he  was  In  Tecumseh  the  night  that 
defendant  was  arrested ;  that  he  had  gone  to 
Shawnee  since,  and  had  also  been  out  in  the 
country,  near  Shawnee,  since,  and  also  to 
Sewell,  to  a  negro  settlement;  that  while  In 
Shawnee  he  had  been  around  on  the  streets 
and  among  the  colored  people;  that  he  had 
heard  some  colored  people  say  that  they 
would  not  give  defendant  a  fair  and  impar- 
tial trial,  and  he  had  heard  some  white  peo- 
ple say  the  same  thing;  that  all  that  he 
heard  to  this  effect  was  In  Shawnee,  SewelL 
and  Tecumseh.  He  was  then  asked  this  ques- 
tion: "Do  you  know  anything  about  the  feel- 
ing, generally,  in  this  county,  toward  the 
defendant?"  Answer:  "No,  only  for  myself." 
He  testified  that  he  thought  that  defendant 
could  not  get  a  fair  and  impartial  trial  on 
account  of  the  prejudice  of  the  people,  and 
that  he  had  heard  a  great  many  persons  say 
so  In  the  places  where  he  had  Deen,  but  did 
not  know  where  these  people  lived.  That  he 
had  heard  this  in  passing  people  in  the  street 
and  supposed  that  they  were  talking  about 
this  case,  but  did  not  know  it— they  might 
have  been  talking  about  some  other  case.  He 
also  stated  that  he  did  not  know  whether  this 
feeling  had  subsided  or  was  still  existing. 
On  cross-examination  he  said  that  on  the 
night  of  the  arrest  of  defendant  a  mob  came 
and  tried  to  get  defendant  and  that  defend- 
ant bad  been  tried  and  sentenced  to  be  hung : 
that  these  facts  had  been  generally  talked 
about  around  the  county ;  that  he  knew  this 
from  what  he  had  heard  at  the  different 
places  to  which  he  had  been;  and  that  ha 
his  opinion,  defendant  could  not  get  a  fair 
and  impartial  trial  in  Pottawatomie  county. 
On  re-direct  examination,  he  testified  that  he 
bad  not  seen  anything  since  the  mob  came, 
which  led  him  to  believe  that  defendant  could 
not  get  a  fair  and  Impartial  trial  in  the  coun- 
ty. The  court  then  examined  the  witness, 
and  he  testified  that  he  left  Shawnee  on  the 
10:30  lnterurban  car  on  the  night  that  de- 
fendant was  arrested;  that  the  car  was  foil 
of  people,  and  they  were  standing  on  the 
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steps,  and  some  were  hanging  on;  that  no 
one  offered  any  violence  to  him;  that  the 
passengers  were  from  15  years  of  age  to  35. 
They  said  they  were  coming  over  to  Tecum- 
seh  to  get  Will  Johnson;  that  when  they 
reached  Tecumseh  they  went  to  the  Jail. 
He  heard  some  one  say,  "Bring  him  out!" 
That  in  his  judgment  there  were  a  hundred 
or  more  persons  there. 

The  next  witness  was  Pauline  Hayden. 
She  testified  that  she  had  lived  in  Tecumseh 
for  four  or  five  years ;  that  she  lived  at  the 
oil  mill,  and  had  not  been  out  in  the  country 
or  mixed  with  white  people  much.  She  was 
asked,  "Then  you  don't  know  anything  about 
the  feeling  generally,  In  the  county,  about 
this  defendant?"  and  answered,  "No,  sir;  I 
don't  know  anything  about  the  feeling." 
Question:  "You  Just  think  so?"  Answer: 
"Yes,  sir."  She  said  that  she  did  not  see  the 
mob,  but  only  heard  of  it,  and  that  she 
thought  this  would  create  a  feeling  against 
him,  but  did  not  know  anything  about  It; 
that  she  had  never  heard  any  one  so  express 
themselves,  but  she  believed  It  On  cross- 
examination  she  testified  that  she  had  beard 
that  defendant  had  been  taken  out  of  the 
county  to  keep  the  mob  from  getting  him; 
and  had  also  heard  that  he  had  been  tried, 
and  sentenced  to  be  hung;  that  she  had 
beard  the  matter  discussed  by  colored  people, 
but  had  never  heard  it  talked  of  by  white 
people.  Examined  by  the  court,  the  witness 
testified  that  she  did  not  think  that  the  white 
people  would  give  a  colored  man  a  fair  and 
impartial  trial  when  he  was  charged  with 
the  killing  of  a  white  man,  or  woman,  in  the 
county  where  the  offense  was  committed,  but 
that  they  would  do  so  in  some  other  county. 

Rebecca  Williams  testified  that  she  lived 
in  Tecumseh,  and  had  lived  there  since  last 
Christmas ;  that  she  goes  to  Shawnee  some- 
times; that  she  had  heard  both  colored  and 
white  people  talk  about  this  case  in  Tecum- 
seh and  Shawnee.  She  heard  some  white 
people  say  that  defendant  had  killed  Mrs. 
Cuppy,  and  she  heard  some  say  they  did  not 
know  whether  he  did  or  not.  "I  heard  some 
say  they  did  not  think  he  could  get  his 
trial."  She  paid  that  she  did  not  know  any- 
thing about  how  the  people  of  the  county  felt 
about  the  defendant ;  and  that  she  had  heard 
of  the  former  conviction,  and  sentence  of  de- 
fendant, and  had  heard  people  talking  about 
these  things,  and  had  come  to  the  conclusion 
that  defendant  could  not  get  a  fair  and  Im- 
partial trial  In  the  county. 

J.  S.  Brooks  testified  that  for  two  years  he 
had  lived  two  miles  south  of  Tecumseh,  off 
and  on,  and  also  at  Keokuk  Falls  since  Feb- 
ruary; that  be  had  heard  people  talking 
about  this  case  on  the  streets  of  Tecumseh ; 
that  he  knew  nothing  of  how  the  people  felt 
in  the  south  or  north  end  of  the  county.  The 
witness  stated  that,  in  his  opinion,  a  Jury 
could  not  be  obtained  who  had  not  formed  an 
opinion.    He  also  said:    "Here  is  what  I 


think  about  It:  Of  course,  under  this  Con- 
stitution, we  all  voted  for  statehood,  -and 
from  what  I  learned  of  It,  we  had  an  elec- 
tion, and  we  wasn't  to  have  any  hanging  or 
execution.  Of  course,  this  law  is  in  the 
hands  of  you  men.  This  Is  how  come  me  to 
sign  this  thing"  (defendant's  application  for 
a  change  of  venue).  Then  he  was  asked: 
"Why  did  you  vote  for  that  effect?"  and  an- 
swered, "My  understanding  was  that  there 
was  not  to  be  any  hanging  at  all."  The  wit- 
ness also  testified  that  he  had  heard  expres- 
sions on  the  street  that  defendant  should 
be  hung,  and  that  the  law  was  too  slow  in 
hanging  him.  ' 

Earnest  Amy  testified  that  he  lived  south- 
east of  Tecumseh ;  that  he  was  In  Tecumseh 
the  night  defendant  was  arrested;  that  he 
did  not  go  around  among  the  people  but 
stayed  at  home,  and  that  he  knew  nothing 
about  the  feeling  of  the  people  generally  to- 
ward the  defendant;  and  that  he  could  not 
say  whether  the  people  could  give  defendant 
a  fair  trial  or  not  He  had  heard  a  lot  of 
people  say  that  defendant  could  not  get  a  fair 
trial.  Cross-examined,  witness  saw  a  mob 
formed;  heard  them  say  they  would  hang 
defendant  if  they  could  get  him.  He  also 
heard  the  former  trial,  and  knew  the  result 
Thought  defendant  could  not  get  a  fair  trial. 

All  of  the  above  witnesses  were  corroborat- 
ing witnesses  of  defendant  in  bis  application 
for  a  change  of  venue. 

Defendant  then  offered  the  testimony  of 
the  examination  of  the  Jurors  on  voir  dire. 
Defendant  then  called  John  Hatfield,  to  sup- 
port his  application.  The  witness  testified 
that  he  was  a  deputy  sheriff,  and  had  held 
this  position  for  five  years.  He  testified  that 
a  few  people  In  Shawnee  talked  about  form- 
ing a  mob,  and  that  some  people  came 
over  to  Tecumseh.  Witness  was  in  the 
Jallyard,  and  was  armed.  The  sheriff  was 
in  the  yard,  also.  The  defendant  had  been 
carried  away  from  the  Jail  by  the  sher- 
iff; that  with  the  school  children  taken 
out  the  crowd  around  the  jail  would  not 
amount  to  over  50  persons.  No  one  drew 
a  gun.  One  fellow  got  upon  the  fence,  and 
witness  pushed  him  off;  that  the  men  were 
from  Shawnee  and  Tecumseh,  and  the  Im- 
mediate vicinity;  that  the  defendant  had 
been  removed  from  the  jail  for  about  an 
hour  before  the  crowd  came ;  that  the  crowd 
appeared  more  curious  than  excited.  Some 
were  demanding  admittance  to  the  jail.  The 
witness  testified  that  he  had  been  In  every 
precinct  of  the  county  serving  subpoenas, 
summonses,  and  so  forth;  that  the  witness 
had  not  seen  or  heard  anything  that  would 
indicate  that  defendant  could  not  get  a  fair 
and  Impartial  trial  in  the  county;  that  it 
was  not  true  that  the  minds  of  the  people  of 
the  county  were  prejudiced,  and  inflamed 
against  defendant 

E.  A.  Pierce  was  called  as  a  witness  In  be- 
half of  defendant   He  testified  that  he  was 
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sheriff  of  the  county.  Witness  heard  that 
there  was  danger  of  a  mob,  and  had  defend- 
ant conveyed  to  a  place  of  safety.  Witness 
further  testified,  "I  was  in  the  Jail  when 
about  70  persons  marched  up."  That  he  car- 
ried several  persons  through  the  Jail,  and 
let  them  see  that  defendant  was  not  there. 
Witness  knew  of  defendant's  conviction  and 
sentence;  that  this  had  been  published  to 
some  extent  In  the  papers — bad  heard  ex- 
pressions that  defendant  ought  to  be  hung. 
These  expressions  were  freely  made  on  the 
night  of  the  homicide ;  that  since  that  time 
he  had  not  heard  many  people  say  so.  On 
cross-examination  the  witness  said  that,  from 
what  he  had  heard  and  from  what  he  knew 
of  the  sentiment  of  the  people  of  the  county, 
he  did  not  think  that  there  was  such  preju- 
dice or  bias  existing  in  the  county  among  the 
people  as  would  prevent  defendant  from  re- 
ceiving a  fair  and  impartial  trial  in  the 
comity.  On  re-direct  examination,  witness 
said  that  a  Jury  could  be  secured  In  the  coun- 
ty who  had  never  heard  of  the  case ;  that  the 
persons  who  came  to  the  Jail  the  night  of  the 
homicide  were  from  that  immediate  vicinity ; 
that  they  were  acting  under  excitement ;  and 
that  a  number  of  them  had  come  to  witness 
since,  and  begged  his  pardon  for  what  they 
had  done,  saying  that  they  had  acted  under 
excitement  at  the  time. 

Steve  Gage  was  placed  on  the  stand  by 
the  defendant  Witness  testified  that  he  saw 
the  men  at  the  Jail  the  night  of  the  homicide ; 
that  he  had  heard  the  testimony  of  the  sher- 
iff, and  his  testimony  was  correct;  that  he 
heard  people  say  defendant  ought  to  be 
hung;  saw  an  account  of  the  previous  con- 
viction of  defendant  in  a  newspaper;  and 
that  all  that  he  had  heard  about  the  case  was 
from  people  around  town. 

Mr.  Day,  a  bystander,  was  placed  on  the 
witness  stand  by  the  state.  He  testified  that 
he  lived  one  mile  north  and  four  miles  east 
of  town;  had  met  the  people  of  the  county 
at  different  places;  there  is  no  such  preju- 
dice existing  among  the  people  as  would  pre- 
vent defendant  from  getting  a  fair  and  im- 
partial trial  in  the  county.  Cross-examined, 
the  witness  testified  that  he,  at  that  time, 
had  no  opinion  as  to  the  guilt  or  innocence 
of  defendant ;  that  witness  had  beard  friend- 
ly feelings  expressed  among  the  people  toward 
defendant  Quite  a  number  of  them  did  not 
know  whether  he  was  guilty  or  not  A  ma- 
jority of  the  people  do  not  think  the  defend- 
ant guilty. 

L.  M.  Oummlngs,  a  bystander,  called  as  a 
witness  by  the  court  testified  that  he  lived 
18  miles  northeast  of  Shawnee ;  was  in  town 
on  business;  had  not  come  to  attend  the  trial ; 
that  the  case  had  not  been  discussed  much 
in  his  neighborhood;  had  only  heard  two 
or  three  men  speak  of  it;  that  the  people  of 
his  section  were  not  biased  or  prejudiced 
against  defendant  and  could  give  him  a  fair 
and  Impartial  trial ;  witness  had  never  heard 
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of  the  previous  conviction  of  defendant ;  had 
never  heard  either  side  of  the  case;  lived  at 
Belmont ;  was  a  merchant;  was  in  position 
to  know  whether  there  was  prejudice  against 
defendant;  that  but  little  bad  been  said 
about  the  case  In  his  section ;  and  the  people 
there  were  not  prejudiced  against  defendant 

J.  W.  Hatfield,  a  bystander,  called  by  the 
state,  testified  that  he  lived  at  McLoud;  was 
a  merchant;  comes  in  contact  with  a  great 
many  people;  that  the  people  of  his  section 
are  not  so  prejudiced  against  defendant  that 
they  would  not  give  him  a  fair  and  impartial 
trial.  Cross-examined  by  defendant:  Had 
seen  the  account  of  the  previous  trial  of  de- 
fendant published  in  the  papers;  cannot  say 
that  the  verdict  of  the  jury  was  approved 
by  the  people;  had  never  heard  any  one 
express  himself. 

The  foregoing  Is  the  substance  of  the  en- 
tire testimony  Introduced,  with  reference  to 
the  change  of  venue.  We  have  gone  into  it 
fully,  as  we  regard  this  as  the  most  serious 
question  in  the  case.  Our  Constitution  guar- 
antees to  every  one  who  is  charged  with  a 
crime  a  fair  trial  before  an  impartial  jury. 
The  presumption  of  law  is  that  a  defendant 
can  get  a  fair  and  impartial  trial  in  the 
county  in  which  the  offense  was  committed. 
In  order  to  overcome  this  presumption,  the 
defendant  must  show,  clearly,  that  this  can- 
not be  done.  The  application  for  a  change  of 
venue  Is  addressed  to  the  sound  discretion 
of  the  trial  judge.  He  site  both  as  judge 
and  jury,  and  determines  all  questions  of 
law  and  fact  that  arise  upon  the  hearing  of 
the  motion.  His  decision  is  not  subject  to 
review  by  this  court  unless  an  abuse  of  this 
discretion  is  made  to  appear.  In  this  case 
the  state  examined,  as  witnesses,  all  of  the 
parties  who  joined  with  defendant  in  his 
application  for  a  change  of  venue.  From 
their  testimony  it  was  made  to  appear  that 
the  minds  of  the  people  of  Shawnee,  Tecum- 
seh,  Sewell,  and  Keokuk  Falls  were  inflamed 
against  defendant  to  a  greater  or  less  extent ; 
but  no  such  showing  was  made  as  to  the 
people  of  the  other  portions  of  the  county. 
It  also  appeared  that  the  means  of  knowl- 
edge of  all  of  these  witnesses  was  limited 
to  their  immediate  localities,  and  that  much 
of  their  testimony  consisted  in  the  expres- 
sions of  their  individual  opinions.  The  United 
States  census  for  1907  shows  that  there  was 
at  that  time,  11,007  male  persons,  over  the 
age  of  21  years,  residing  in  Pottawatomie 
county.  We  cannot  hold  that  the  trial  judge 
abused  his  discretion  in  refusing  to  grant  the 
change  of  venue  on  this  testimony.  It  does 
not  even  make  a  prima  facie  case,  so  far  as 
the  people  of  the  entire  county  are  concerned. 
The  Supreme  Court  of  Minnesota,  In  the  case 
of  State  v.  Stokely,  16  Minn.  258  (Gil.  240), 
lays  down  what  we  conceive  to  be  the  cor- 
rect rule  on  this  subject  It  says:  "It  has 
always  been  held  that  the  Inability  to  obtain 
a  fair  and  impartial  trial  should  be  dear- 
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ly  established,  and  a  prima  fade  case  of  un- 
due feeling  and  excitement  has  been  held 
insufficient,  as  easily  established  In  most 
cases  of  crime,  especially  of  a  flagrant  char- 
acter." After  the  corroborating  witnesses  of 
defendant  were  placed  upon  the  stand,  the 
defendant  himself  called  the  following  wit- 
nesses In  support  of  his  application,  viz.: 
John  Hatfield,  E.  A.  Pierce,  and  Steve  Gage. 
By  so  doing,  defendant  made  these  parties  his 
witnesses,  and  vouched  to  the  court  for  their 
means  of  knowledge  and  credibility.  Each 
of  these  witnesses  testified  that  there  was 
no  such  prejudice  in  the  county  against  de- 
fendant as  would  prevent  his  having  a  fair 
and  impartial  trial.  But  this  is  not  all.  A 
number  of  bystanders,  living  in  different  sec- 
tions of  the  county,  were  placed  on  the 
witness  stand  by  the  court,  and  they  testified 
that  there  had  been  but  little  discussion  of 
the  case  In  their  sections,  and  tbat  the  people 
of  the  county  were  not  prejudiced  against  de- 
fendant We,  therefore,  cannot  hold  that  the 
trial  court  erred  in  not  granting  defendant's 
motion  for  a  change  of  venue. 

Sixth.  Defendant  complains  of  the  rulings 
of  the  trial  court  In  the  selection  of  the  jury. 
Special  objection'  is  made  to  overruling  the 
defendant's  challenge  to  the  juror  J.  P.  Willis 
for  implied  bias.  It  appeared,  upon  the 
cross-examination  of  this  juror,  on  his  voir 
dire,  that  he  had  served  on  a  Jury  in  a  capi- 
tal case  In  another  state,  and  that,  as  a  result 
of  the  verdict  of  that  Jury,  the  defendant 
was  dead.  Defendant  complains  of  the  ac- 
tion of  the  trial  court  in  not  sustaining  his 
challenge  of  the  witness  for  Implied  bias.  In 
support  of  this  challenge,  counsel  cite  para- 
graph 5  of  section  5473  of  Wilson's  Revised 
and  Annotated  Statutes  of  Oklahoma  of  1903, 
which  provides  that  a  challenge  for  Implied 
bias  may  be  made  against  a  juror  for  "hav- 
ing served  on  a  trial  jury  which  has  tried 
another  person  for  the  offense  charged  in  the 
Indictment."  As  counsel  strenuously  Insist 
in  their  brief  that  It  was  reversible  error 
for  the  court  to  overrule  this  challenge,  we 
will  call  their  attention  to  the  fact  that,  if 
they  are  correct,  it  would  disqualify  every 
man  from  Jury  service  in  a  murder  case  who 
had  ever  served  on  the  jury  in  any  other 
murder  case.  To  our  minds  it  is  clear  that 
the  Legislature  never  Intended  to  produce 
any  such  result.  The  evident  purpose  was 
to  disqualify  those  persons  from  sitting  as 
jurors  in  a  case  who  had  previously  sat 
as  Jurors  in  trying  some  other  person  for 
the  same  identical  offense.  The  court,  there- 
fore, did  not  err  In  overruling  the  challenge 
made.  But,  let  this  be  as  It  may,  defendant 
cannot  complain,  because  this  juror  was  aft- 
erwards peremptorily  challenged  by  defend- 
ant, and  the  record  does  not  show  that  any 
Incompetent  juror  was  forced  on  defendant 
by  virtue  of  his  having  been  forced  to  ex- 
haust a  peremptory  challenge  upon  the  Juror 
Willis.   Error  in  overruling  a  proper  chal- 
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lenge  to  a  Juror,  only  becomes  ground  for 
reversal  when  the  defendant  is  forced  to 
use  one  of  his  peremptory  challenges  on  said 
Juror,  and  the  record  shows  that  the  defend- 
ant exhausted  all  of  his  peremptory  chal- 
lenges, and,  that  by  reason  of  his  having 
been  forced  to  do  this,  an  Incompetent  juror 
was  forced  upon  him.  This  question  has  been 
repeatedly  before  appellate  courts.  In  Hud- 
son v.  State,  28  Tex.  App.  323,  13  S.  W.  388, 
the  court  said:  "It  was  error  to  refuse  to 
stand  the  juror  aside;  but  the  error  be- 
comes harmless  in  view  of  the  fact  that  the 
Juror  did  not  sit  upon  the  case,  the  defend- 
ant having  rid  himself  of  him  by  a  peremp- 
tory challenge,  and  no  objectionable  Juror 
having  set  upon  the  case."  The  following 
Texas  cases  are  to  the  same  effect:  Holt  v. 
State,  9  Tex.  App.  571;  Myers  v.  State,  7 
Tex.  App.  658 ;  Grlssom  v.  State,  8  Tex.  App. 
386;  Hollls  v.  State,  8  Tex.  App.  620;  Mc- 
Klnney  v.  State,  8  Tex.  App.  626;  Cook  v. 
State,  8  Tex.  App.  659.  As  the  Texas  Court 
of  Criminal  Appeals  Is  probably  the  greatest 
appellate  criminal  court  in  the  world,  we 
might  well  rest  our  decision  of  this  ques- 
tion upon  these  authorities  alone.  We  will, 
however,  cite  Thompson  on  Trials.  In  sec- 
tion 115,  p.  115,  of  volume  1,  the  author 
states  that  In  some  jurisdictions  it  is  held 
tbat  when  a  challenge  for  cause  has  been 
improperly  overruled,  and  the  defendant 
challenges  the  juror  peremptorily,  and  ex- 
hausts all  of  his  peremptory  challenges  on 
this  account,  there  Is  room  for  the  Inference 
that  the  erroneous  ruling  may  have  resulted 
in  having  upon  the  panel  other  obnoxious 
jurors  whom  the  party  might,  but  for  the 
ruling,  have  excluded  by  peremptory  chal- 
lenges; and  then  says:  "But  others  take 
what  seem  to  be  the  better  view,  that  it 
must  also  appear,  not  only  that  his  peremp- 
tory challenges  were  exhausted,  but  that 
some  objectionable  person  took  his  place  on 
the  jury,  who  otherwise  would  have  been 
excluded  by  a  peremptory  challenge."  In 
support  of  this  doctrine  the  author  then 
cites  a  great  number  of  cases,  which  lay 
down  the  same  rule. 

Defendant  further  complains  that  his  chal- 
lenges for  actual  bias  should  have  been  sus- 
tained to  the  jurors  Hall,  Marklm,  and  Leigh- 
ton.  The  juror  Hall  had  read  a  short  sketch 
of  the  former  trial  in  a  newspaper,  but  form- 
ed no  opinion,  because  he  did  not  pay  much 
attention  to  the  matter,  and  because  he  had 
never  heard  what  purported  to  be  the  facts 
of  the  case.  If  accepted  as  a  juror  he  could, 
and  would,  give  the  defendant  the  benefit  of 
the  legal  presumption  of  innocence,  and 
would  base  his  verdict  as  a  juror  solely  upon 
the  testimony  of  the  witnesses  and  the  law, 
as  given  the  jury,  in  the  instructions  from 
the  court  This  is  a  fair  sample  of  the  testi- 
mony of  the  other  jurors  complained  of.  It 
is  true  that  the  trial  court  is  not  bound  by 
the  answers  of  a  Juror  as  to  his  bias  or  prej- 
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udice  in  the  case,  bat  may  take  auch  other 
steps  as  may  be  proper  to  ascertain  the  dis- 
position of  the  juror  towards  the  defendant 
We  see  nothing  in  the  statements  of  either  of 
the  jurors  complained  of  which,  of  iteelf, 
would  disqualify  them  to  sit  in  this  case. 
The  trial  court  heard  their  testimony,  and 
saw  their  demeanor  and  manner  of  testify- 
ing, and  was  in  a  much  better  position  to 
judge  as  to  the  fairness  and  impartiality  of 
the  jurors  than  is  this  court.  Our  statute 
upon  this  subject  is:  "Sec.  5475.  In  a  chal- 
lenge for  implied  bias,  one  or  more  of  the 
causes  stated  in  the  second  preceding  section 
must  be  alleged.  In  a  challenge  for  actual 
bias,  the  cause  stated  in  the  second  subdivi- 
sion of  the  third  preceding  section,  must  be 
alleged;  but  no  person  shall  be  disqualified 
as  a  Juror  by  reason  of  having  formed  or  ex- 
pressed an  opinion  upon  the  matter  of  cause 
to  be  submitted  to  such  Jury,  founded  upon 
rumor,  statements  in  public  journals,  or  com- 
mon notoriety,  provided  it  appears  to  the 
court,  upon  his  declaration,  under  oath  or 
otherwise,  that  he  can  and  will,  notwith- 
standing such  opinion,  act  impartially  and 
fairly  upon  the  matters  to  be  submitted  to 
him.  The  challenge  may  be  oral,  but  must 
be  entered  upon  the  minutes  of  the  court" 
But  the  enumerated  causes  of  challenge  in 
the  statute  are  not  exclusive  of  all  others  not 
enumerated.  When  the  juror  has  any  opin- 
ion as  to  the  guilt  of  the  defendant  it  mat- 
ters not  how  this  opinion  was  formed,  the 
closing  paragraph  of  the  statute  provides 
that  it  must  appear  to  the  court  that  the 
Juror  can  and  will  act  fairly  and  Impartial- 
ly In  the  case.  But  If  this  provision  was  not 
in  the  statute,  we  would  be  forced  to  place 
this  construction  upon  the  first  part  of  the 
statute,  because  section  29  of  our  Constitu- 
tion (Bunn's  Ed.)  is  In  this  language:  "In  all 
criminal  prosecutions,  the  accused  shall  have 
the  right  to  a  speedy  and  public  trial  by 
an  impartial  Jury."  (Const,  art.  2,  5  20.) 
Any  statute  which  would  even  tend  to  de- 
prive a  defendant  of  a  trial  by  an  Impartial 
jury  would  be  unconstitutional  and  void. 
Although  a  Juror  may  know  absolutely  noth- 
ing about  the  facts  of  the  case,  and  may  not 
have  the  slightest  opinion  as  to  the  guilt  of 
the  defendant,  yet  if  from  any  cause  or  upon 
any  ground  it  appears  to  the  trial  court  that 
the  juror  is  biased  or  prejudiced  against  the 
defendant  it  cannot  be  said  that  he  would 
be  a  fair  and  Impartial  Juror,  and  he  should 
be  excluded  from  the  Jury;  otherwise  the 
Constitution  of  the  state  would  be  disregard- 
ed and  trampled  upon.  The  trial  court 
should  resolve  all  doubts  upon  this  matter  In 
favor  of  the  defendant.  Upon  the  other 
hand,  when  no  personal,  class,  or  race  bias 
or  prejudice  appears  to  exist  in  the  mind  of 
the  juror  against  the  defendant,  but  It  does 
appear  that  from  rumor,  or  reading  the  pub- 
lic press,  or  from  notoriety,  the  Juror  has  an 
opinion  as  to  the  guilt  of  the  defendant,  but 
that  such  opinion  will  not  combat  the  testi- 


mony or  resist  Its  force,  and  the  court  Is  sat- 
isfied that  the  juror  can  and  will  lay  this 
opinion  aside,  and  base  his  verdict  alone 
upon  the  testimony  of  the  witnesses  and  the 
instructions  of  the  court,  then  the  Juror  is 
competent  To  oar  minds  this  is  the  only 
rational  construction  which  can  be  placed 
upon  our  statute. 

The  case  of  Bradford  v.  Territory  of  Okla- 
homa, 2  OkL  230,  37  Pac  1082,  Is  in  harmony 
with  these  views.   In  that  case  Judge  Bur- 
ford  said:  "The  first  error  assigned  is  the 
action  of  the  Judge  of  the  trial  court  in  sus- 
taining the  challenge  of  the  relator  to  cer- 
tain jurors  for  cause.    The  jurors  testified, 
on  their  voir  dire,  that  they  had  formed  opin- 
ions as  to  the  merits  of  the  cause,  based  up- 
on hearsay  and  newspaper  reports,  but  that 
notwithstanding  such  opinion,  they  could 
give  the  defendant  a  fair  and  impartial  tri- 
al.   The  court  excused  the  jurors  named, 
and  directed  other  jurors  to  be  selected  to 
take  their  places!   It  is  contended  that  these 
jurors  were  not  disqualified  under  section 
5466,  Criminal  Procedure,  St  1890.    It  is 
provided  by  said  statutes  that:  'No  person 
shall  be  disqualified  as  a  juror  by  reason 
of  having  formed  or  expressed  an  opinion  up- 
on the  matter  or  cause  to  be  submitted  to 
such  jury,  founded  upon  rumor,  statements 
In  public  journals  or  common  notoriety,  pro- 
vided it  appears  to  the  court  upon  his  dec- 
laration, under  oath  or  otherwise,  that  he 
can,  and  will,  notwithstanding  such  opinion, 
act  impartially  and  fairly  upon  the  matters 
to  be  submitted  to  him.'   Under  this  section 
the  court  must  be  satisfied  that  the  juror 
will  act  fairly  and  impartially,  and  in  pass- 
ing upon  this  question  he  must  act  judicially 
on  the  facts  before  him,  and  the  conduct  and 
appearance  of  the  juror;  his  manner  and 
apparent  candor  or  impartiality  are  all  to 
be  considered  by  the  court  together  with  his 
action  in  determining  his  fitness  as  a  Juror. 
It  Is  the  duty  of  the  trial  court  in  the  selec- 
tion of  Jurors  for  the  trial  of  a  cause,  civil 
or  criminal,  to  see  that  jurors  are  obtained 
who  will  act  fairly  and  impartially  between 
the  litigants;   who  will  not  be  Influenced 
or  biased  by  previously  formed  opinions,  or 
actuated  by  motives  other  than  a  desire  to 
render  exact  Justice  to  both  parties.   A  very 
large  discretion  is  vested  in  the  court  In  de- 
termining the  competency  and  qualifications 
of  Jurors,  and  its  actions  should  never  be 
disturbed  by  an  appellate  court  unless  an 
abuse  of  such  discretion  Is  clearly  apparent 
We  find  nothing  In  the  record  to  Indicate 
that  the  trial  court  abused  the  discretion 
vested  in  it  in  impaneling  the  Jury.  And 
while  It  would  not  have  been  error,  under 
the  statutes  cited,  to  have  retained  the  ju- 
rors, as  appears  from  their  answers,  the 
presumptions  are  in  favor  of  the  correctness 
of  the  act  of  the  trial  court  and  no  error 
Is  manifest  in  the  record.   In  any  event  the 
statute  cited  from  criminal  procedure  cannot 
be  held  as  controlling,  yet  the  rule  there  stat- 
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etf  is  the  proper  one,  now  accepted  by  most 
all  the  courts  of  the  highest  resort.  In  cases 
either  civil  or  criminal." 

In  the  case  of  Huntley  v.  Territory,  7 
Okl.  60,  64  Pac.  314,  Judge  Tarsney  said: 
"The  formation  or  expression  of  an  opinion 
by  a  juror,  without  regard  to  the  character 
of  the  opinion,  or  howsoever  formed,  Is  not 
a  legal  disqualification.  It  is  apparent  that 
if  every  opinion,  of  whatsoever  character, 
and  howsoever  formed — whether  a  mere  pass- 
ing inclination  or  a  settled  conviction  in  the 
mind — Is  to  work  a  disqualification  of  the 
juror,  the  difficulty  of  obtaining  intelligent 
jurors  will  be  greatly  increased,  if  not  ren- 
dered absolutely  impossible.  One  accused  of 
crime  Is,  by  the  Constitution,  guaranteed  a 
fair  and  Impartial  trial;  but  to  insure  this 
it  is  not  meant  that  the  jurors  trying  the 
case  shall  never  have  heard  of  the  case,  or 
shall  not  have  any  impressions  concerning 
any  of  the  facts,  or  passing  inclination.  This 
guaranty  in  the  Constitution  only  excludes 
from  the  jury  box  those  who  are  possessed 
of  an  opinion,  upon  the  merits  of  the  case, 
upon  the  guilt  or  innocence  of  the  accused  of 
the  charge  laid  In  the  indictment,  upon  the 
evidence  substantially  as  expected  to  be  pre- 
sented for  the  consideration  of  the  jury  on 
the  trial  of  the  case,  or  an  opinion  Indicative 
of  ill  will  toward  the  accused.  State  v. 
Clark,  42  Vt  620.  Section  25  of  article  9  of 
the  Code  of  Criminal  Procedure  Is  called  to 
our  attention  by  the  Attorney  General,  and 
provides  as  follows:  'No  person  shall  be  dis- 
qualified as  a  juror  by  reason  of  having  form- 
ed or  expressed  an  opinion  upon  the  matter 
or  cause  to  be  submitted  to  such  jury,  found- 
ed upon  rumor,  statements  in  public  journals, 
or  common  notoriety,  provided  it  appears  to 
the  court,  upon  his  declaration,  under  oath 
or  otherwise,  that  he  can  and  will,  notwith- 
standing such  opinion,  act  impartially  and 
fairly  upon  the  matters  to  be  submitted  to 
him.'  We  are  inclined  to  the  view  that  this 
provision  adds  nothing  to  the  effect  of  the 
provisions  of  section  22  of  said  article,  pre- 
viously quoted.  If  It  were  intended  by  this 
provision  that  no  opinion  held  by  a  juror, 
however  fixed  and  definite  it  might  be,  and 
though  It  might  be  Indicative  of  ill  will, 
should  be  a  disqualification,  If  founded  upon 
rumor,  statements  in  public  journals,  or  com- 
mon notoriety,  provided  the  juror  should 
make  declaration,  under  oath  or  otherwise, 
that,  notwithstanding  such  opinion,  he  would 
act  impartially  and  fairly  upon  the  matter 
submitted  to  him,  we  would  hesitate  before 
saying  that  this  statute  might  not  be  vio- 
lative of  the  constitutional  right  of  the  ac- 
cused to  a  trial  by  an  unbiased  jury.  As  we 
view  it,  the  question  presented  in  these  cases 
is,  not  how,  or  from  what  sources  of  knowl- 
edge or  information,  the  opinion  was  formed, 
but  what  is  the  character  of  the  opinion,  and 
whether  it  is  such  as  to  prevent  the  juror 
from  determining  the  merits  of  the  case  un- 
biased by  such  opinion.   The  mere  declara- 


tion of  the  juror,  under  oath  or  otherwise, 
that  he  can  and  will,  notwithstanding  such 
opinion,  act  impartially  and  fairly,  cannot 
be  made  the  test  of  his  qualifications.  It  is 
'the  court,  in  the  exercise  of  a  sound  dis- 
cretion,' that  must  determine  whether  the 
juror  entertains  a  disqualifying  opinion,  and 
not  the  mere  declaration  of  the  juror  himself. 
The  formation  and  expression  of  an  opinion 
is  not  alone  the  test  of  a  juror's  competency, 
but  the  nature  of  the  opinion  may  be  inquir- 
ed into,  and,  if  found  to  be  only  a  transitory 
inclination  of  mind,  it  is  not  a  disqualifying 
opinion.  To  work  a  disqualification,  there 
must  be  an  abiding  bias  of  the  mind,  caused 
by  substantial  facts  in  the  case,  in  the  ex- 
istence of  which  the  juror  believes ;  an  opin- 
ion upon  the  merits  of  the  case  upon  the 
guilt  or  innocence  of  the  accused  of  the 
charge  laid  in  the  indictment,  upon  the  evi- 
dence substantially  as  expected  to  be  pre- 
sented on  trial.  Mr.  Chief  Justice  Marshall, 
in  Burr's  Trial  (1  Burr's  Trial,  410,  Fed.  Cas. 
No.  14,688),  states  the  rule  to  be  that:  'Light 
impressions,  which  may  fairly  be  presumed 
to  yield  to  the  testimony  that  may  be  offer- 
ed, which  may  leave  the  mind  open  to  a  fair 
consideration  of  the  testimony,  constitute  no 
sufficient  objection  to  a  Juror,  but  that  those 
strong  and  deep  impressions  which  close  the 
mind  against  the  testimony  that  may  be  of- 
fered in  opposition  to  them — which  will  com- 
bat that  testimony,  and  resist  its  force— do 
constitute  a  sufficient  objection  to  him.'  The 
question  presented  by  such  challenge  is  one  of 
mixed  law  and  fact,  and  to  be  tried,  as  far  as 
the  facts  are  concerned,  like  any  other  issue 
of  that  character,  upon  the  evidence;  and 
the  trial  judge  must,  In  the  exercise  of  a 
sound  discretion,  be  satisfied  from  tbe  evi- 
dence that  the  juror  cannot  try  the  issue  im- 
partially, without  prejudice  to  the  substan- 
tial rights  of  the  party  challenging,  or  the 
challenge  should  be  overruled.  Reynolds  v. 
U.  S.,  98  U.  S.  145,  25  L.  Ed.  244;  State  v. 
,  Meaker,  54  Vt  112 ;  Scranton  v.  Stewart,  52 
Ind.  68;  Balbo  v.  People,  80  N.  T.  484;  Cox 
v.  People,  80  N.  T.  500;  Baldwin  v.  State, 
12  Mo.  223;  Ortweln  v.  Com.,  76  Pa.  414,  18 
Am.  Rep.  420;  People  v.  Welch,  49  Cal.  174; 
State  v.  Lawrence,  38  Iowa,  51.  In  Reynolds 
v.  U.  S.,  supra,  Mr.  Chief  Justice  Walte, 
speaking  for  the  court,  says:  The  theory  of 
tbe  law  is  that  a  Juror  who  has  formed  an 
opinion  cannot  be  impartial.  Every  opinion 
which  he  may  entertain  need  not  necessarily 
have  that  effect.  In  these  days  of  newspa- 
per enterprise  and  universal  education,  every 
case  of  public  interest  is  almost,  as  a  matter 
of  necessity,  brought  to  the  attention  of  all 
the  Intelligent  people  in  the  vicinity,  and 
scarcely  any  one  can  be  found  among  those 
best  fitted  for  jurors  who  has  not  read  or 
heard  of  It,  and  who  has  not  some  impres- 
sion or  some  opinion  in  respect  to  Its  merits. 
It  is  clear,  therefore,  that  upon  the  trial  of 
the  Issue  of  facts  raised  by  a  challenge  for 
such  cause  the  court  will  practically  be  call- 
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ed  upon  to  determine  whether  the  nature 
and  strength  of  the  opinion  formed  are  such 
as  In  law  necessarily  raise  the  presumption 
of  partiality.  The  question  thus  presented  Is 
one  of  mixed  law  and  fact,  and  to  be  tried, 
as  far  as  the  facts  are  concerned,  like  any 
other  issue  of  that  character,  upon  the  evi- 
dence. The  finding  of  the  trial  court  upon 
that  issue  ought  not  to  be  set  aside  by  a 
reviewing  court,  unless  the  error  Is  manifest 
No  less  stringent  rules  should  be  applied  by 
the  reviewing  court  In  such  a  case  than  those 
which  govern  in  the  consideration  of  mo- 
tions for  a  new  trial  because  the  verdict  is 
against  the  evidence.  It  must  be  made  clear- 
ly to  appear  that  upon  the  evidence  the  court 
ougbt  to  have  found  the  Juror  had  formed 
such  an  opinion  that  he  could  not  In  law 
be  deemed  impartial."* 

The  question  of  the  competency  of  jurors 
is  addressed  to  the  sound  discretion  of  the 
trial  court,  and.  In  the  absence  of  an  abuse 
of  that  discretion,  it  Is  not  subject  to  re- 
view. In  other  words,  while  the  trial  court 
must  be  clearly  satisfied  that  a  juror  Is  fair 
and  Impartial  before  permitting  him  to  sit 
In  a  criminal  case,  yet,  upon  appeal  to  this 
court,  it  must  be  clearly  shown  that  the  trial 
court  abused  its  discretion,  before  this  court 
will  review  its  rulings  in  this  respect  We 
have  carefully  read  the  entire  record  of  the 
examination  of  the  jurymen  summoned  In 
this  case,  upon  their  voir  dire,  and  fail  to 
find  a  single  Instance  In  which  the  trial  court 
ruled  improperly  against  defendant  On  the 
contrary,  the  record  shows  the  most  constant 
and  vigilant  care  on  the  part  of  the  court  In 
this  respect  The  great  majority  of  the 
jurors  to  whom  the  trial  court  sustained 
challenges  for  actual  bias,  upon  the  face 
of  the  record,  appear  to  have  been  competent 
to  sit  in  the  case.  If  error  in  this  respect 
was  committed,  It  was  at  the  Instance  of  de- 
fendant and  against  the  protest  of  the  state. 
Therefore  defendant  cannot  be  heard  to  com- 
plain. But  the  trial  court  saw  the  jurors, 
and  tbelr  manner  of  testifying,  and  was  in 
a  better  position  to  pass  upon  this  question 
than  this  court  Is. 

In  view  of  the  importance  of  this  case,  and 
of  the  further  fact  that  the  record  shows 
that  in  some  localities  in  the  county  there 
was  more  or  less  prejudice  against  the  de- 
fendant we  desire  to  command  the  constant, 
vigilant  care  which  was  exercised  by  the 
trial  court  In  seeing  that  no  improper  juror 
sat  in  this  case.  It  is  the  duty  of  the  trial 
court  to  resolve  all  doubts  as  to  the  compe- 
tency of  a  Juror  In  favor  of  the  defendant, 
which  was  clearly  done  in  this  case. 

Seventh.  Counsel  for  defendant  complain 
that  the  court  erred  In  permitting  incompe- 
tent Irrelevant,  and  immaterial  evidence  to 
be  given  to  the  jury  on  behalf  of  the  state, 
which  was  prejudicial  to  the  substantial 
rights  of  the  defendant  and  was  duly  except- 
ed to  by  the  defendant  But,  in  the  presen- 
tation of  this  ground  for  reversal,  they  failed 


to  point  out  specifically  the  objectionable 
evidence.  This  general  complaint  of  the  ac- 
tion of  the  court  in  the  admission  of  alleged 
Incompetent  evidence  is  altogether  insuffi- 
cient to  present  any  such  alleged  errors  in 
this  court  for  consideration.  But  in  view  of 
the  importance,  of  this  case,  and  because  our 
system  of  criminal  jurisprudence  is  yet  in  a 
formative  condition,  we  have  carefully  read 
the  record  over  to  see  If  any  improper  evi- 
dence was  admitted.  We  have  not  found  any 
ground  to  support  the  contention  of  defend- 
ant On  the  contrary,  we  find  that  the  trial 
judge  exercised  the  widest  latitude  In  behalf 
of  defendant  in  this  matter,  and  excluded 
evidence  offered  by  the  state,  over  the  ob- 
jection of  counsel  for  defendant  which  should 
have  been  admitted.  The  state's  witness, 
Mrs.  Hlnkle,  testified  that  the  deceased  came 
from  the  direction  where  the  assault  had 
been  made  upon  her;  that  she  was  covered 
from  head  to  foot  with  blood;  that  she  look- 
ed back  in  the  direction  from  which  she 
came;  that  she  fell  down,  and  got  up  and 
entered  the  yard  of  the  witness,  and  sat  on 
her  porch;  that  this  was  a  little  after  9 
o'clock  in  the  morning;  that  the  witness 
went  up  and  had  a  conversation  with  deceas- 
ed; that  the  blood  was  still  flowing  from 
wounds  on  her  head.  The  witness  was  then 
asked  what  Mrs.  Cuppy  said.  To  this  coun- 
sel for  defendant  objected,  upon  the  general 
ground  that  it  was  incompetent  etc.  The 
court  sustained  the  objection.  It  appeared 
from  other  testimony  that  this  was  only  a 
few  minutes  after  Mrs.  Cuppy  had  received 
the  injuries  which  caused  her  death.  She 
was  then  evidently  fleeing  from  the  place 
where  the  wounds  had  been  inflicted  upon 
her!  Any  statements  which  she  may  have 
made  as  to  how  the  injuries  were  inflicted, 
and  as  to  who  inflicted  them,  should  have 
been  admitted  as  a  part  of  the  res  gestae : 
and  In  excluding  such  statements  the  trial 
judge  erred.  But  as  this  was  done  at  the  In- 
stance of  counsel  for  defendant  and  as  it 
was  to  his  benefit  he  cannot  be  heard  to  com- 
plain. 

Eighth.  Counsel  for  defendant  complains 
that  the  court  misdirected  the  jury  as  to  the 
matters  of  law;  but  they  did  not  point  out 
In  what  particular  this  was  done.  A  gen- 
eral complaint  Is  not  sufficient  Were  this 
not  a  capital  conviction,  we  would  dismiss 
this  complaint  without  further  remark;  but 
being  a  capital  case,  we  have  gone  over  the 
instructions  given,  and  we  fail  to  find  a  sin- 
gle paragraph  which  does  not  fairly  state 
the  law  applicable  to  the  case. 

Ninth.  Defendant  complains  of  the  action 
of  the  trial  court  in  not  requiring  the  jury 
to  return  a  verdict  either  for  the  state  or 
for  the  defendant  upon  his  plea  of  former 
Jeopardy.  It  is  not  necessary  for  this  court 
to  pass  upon  this  question.  We  have  held  in 
this  case  that  a  new  trial  was  properly 
granted.  This  wiped  out  the  former  con- 
viction, and  the  case  stood  as  if  It  had  not 
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been  previously  tried.  The  plea  of  former 
jeopardy  did  not,  therefore,  present  a  defense 
to  a  second  trial  of  defendant  for  this  of- 
fense. It  presented  no  Issue  of  fact  for  the 
determination  of  the  jury,  and  should  have 
been  stricken  out  by  the  court  The  defend- 
ant might,  with  equal  propriety,  have  re- 
quested that  the  action  of  the  trial  court  in 
granting  him  a  new  trial,  or  that  his  mo- 
tion to  quash  the  indictment,  or  his  motion 
for  a  change  of  judge,  or  his  motion  for  a 
change  of  venue,  or  his  motion  for  a  contin- 
uance, should  each  and  all  have  been  sub- 
mitted to  the  Jury;  they  all  presented  ques- 
tions of  law,  and  were  therefore  for  the 
court  alone.  If  the  plea  of  former  jeopardy 
in  this  case  had  been  good,  upon  its  face, 
then  the  court  should  have  submitted  the 
matters  of  fact  involved  to  the  jury.  But 
the  plea  Is  wholly  insufficient  as  to  matters 
of  law,  and  there  was  therefore  no  question 
of  fact  for  the  Jury.  The  contention  of  coun- 
sel for  plaintiff  in  error  is  without  support 
in  reason,  and  is  directly  contrary  to  our 
statute.  Section  5556,  Wilson's  Rev.  &  Ann. 
St  Okl.  1903,  is  as  follows:  "A  new  trial  is 
a  re-ezamlnation  of  the  issue  in  the  same 
court,  before  another  Jury,  after  a  verdict 
has  been  given.  The  granting  of  a  new  trial 
places  the  parties  in  the  same  position  as 
if  no  trial  had  been  had.  All  the  testimony 
must  be  produced  anew,  and  the  former  ver- 
dict cannot  be  used  or  referred  to  either  In 
evidence  or  In  argument  or  be  pleaded  In 
bar  of  any  conviction  which  might  have  been 
had  under  the  indictment"  This  statute 
was  taken  from  the  California  Code.  The 
question  we  are  now  considering  came  before 
the  Supreme  Court  of  that  state  in  the  case 
of  People  v.  Ollmore,  4  Cal.  376,  60  Am.  Dec. 
620,  and  the  court  held  that  when  a  defend- 
ant had  been  Indicted  for  murder  and  con- 
victed of  manslaughter,  and  a  new  trial,  for 
error,  was  granted,  he  could  not  plead  former 
Jeopardy,  on  account  of  such  conviction,  up- 
on a  second  trial  for  the  offense  of  man- 
slaughter; but  that  he  might  plead  former 
acquittal  of  murder,  as  the  verdict  of  convic- 
tion of  manslaughter  was  an  acquittal  of 
murder.  This  is  followed  by  all  subsequent 
cases  in  that  court 

Tenth.  Defendant  contends  that  the  ver- 
dict is  not  supported  by  the  testimony.  This 
requires  a  consideration  of  the  evidence  in 
the  case. 

Mrs.  Alexander  was  the  first  witness  for 
the  state.  She  testified  that  about  9  o'clock 
of  the  morning  of  the  23d  of  February,  1908, 
she  saw  the  deceased  pass  her  house  on  the 
public  road,  walking  slowly,  going  west  and 
that  the  defendant  was  about  50  yards  be- 
hind her,  walking  rapidly  in  the  same  direc- 
tion; that  this  was  about  300  yards  from 
the  place  where  the  deceased  was  assaulted, 
and  that  both  parties  were  going  in  that 
direction.  This  was  the  last  seen  of  either 
party  before  the  assault  was  committed.  G. 
W.  Cuppy,  the  next  witness,  identified  a  map, 


or  plat  of  the  section  of  the  country  where 
the  assault  was  committed.  Mrs.  Heinkle 
testified  that  a  little  after  9  o'clock  in  the 
morning  of  the  assault  the  deceased  came 
to  her  house,  covered  with  blood  from  her 
head  to  her  feet;  that  there  were  wounds 
on  her  head.  John  Keys  testified  that  he 
knew  defendant;  that  he  saw  him  at  the 
home  of  the  witness,  which  was  near  the 
place  of  the  assault  eating  breakfast,  on  the 
morning  of  the  23d  of  February,  1908 ;  that 
defendant  was  in  the  employment  of  witness. 
Witness  identified  a  pair  of  boots  as  the 
boots  of  defendant;  also  a  cap  and  coat  of 
defendant  which  were  introduced  in  evi- 
dence ;  also  an  ax  handle,  which  looked  like 
one  which  had  been  lying  around  the  yard 
of  witness.  Witness  knew  that  defendant  left 
the  house  of  witness  about  9  o'clock  that 
morning,  and,  if  he  returned,  witness  did  not 
see  him.  That  witness  was  at  his  home  when 
the  assault  was  made  on  deceased.  Dr.  J.  A. 
Walker  testified  that  he  was  called  to  see 
the  deceased  on  the  morning  of  the  23d  of 
February,  1908,  about  10:30  o'clock,  and 
found  her  suffering  from  wounds  on  her 
head,  some  of  which  were  made  by  a  blunt 
instrument;  and  also  there  were  cuts  upon 
her  head,  apparently  made  with  a  hard- 
edged  instrument;  and  that  she  died  from 
the  effect  of  these  wounds.  Dr.  T.  E.  Evans 
testified  substantially  the  same  as  Dr.  Walk- 
er. W.  B.  Sims  testified  that  he  was  chief  of 
police  of  the  city  of  Shawnee;  that  on  the 
morning  of  the  assault  made  on  deceased, 
and  very  soon  thereafter,  he  went  to  the 
place  of  the  assault;  the  ground  was  all 
torn  up,  as  if  there  had  been  a  scuffle  there, 
and  the  bushes  on  the  side  of  the  road  were 
covered  with  blood.  The  ground  indicated 
that  some  one  had  been  dragged  from  the 
road.  There  was  a  club  there,  covered  with 
blood.  Witness  identified  the  boots  offered 
in  evidence;  he  first  saw  them  on  the  feet 
of  defendant  They  had  mud,  blood,  and 
hair '  on  them.  One  of  the  boots  was  run 
down.  Witness  saw  tracks  In  the  soft  places, 
where  the  assault  was  made  on  deceased. 
The  boots  of  defendant  fitted  these  tracks. 
These  tracks  led  from  the  place  of  the  as- 
sault to  the  house  where  defendant  lived. 
Witness  identified  a  pair  of  overalls  which 
defendant  was  wearing  soon  after  the  as- 
sault. They  had  fresh  blood  on  them.  Jim 
Pierce,  a  deputy  sheriff,  testified  that  be 
arrested  defendant  on  the  morning  of  the 
assault,  In  a  field  near  the  place  where  the 
assault  was  made,  and  that  there  was  fresh 
blood  on  his  nose,  and  eyebrows,  and  hair. 
Called  the  attention  of  defendant  to  the 
blood,  and  he  said  that  he  had  hurt  his  nose 
in  the  barn  that  morning,  and  had  wiped  his 
nose  and  eyes  with  his  handkerchief.  His 
handkerchief  was  examined,  and  there  was 
no  blood  on  it  He  asked  defendant  "What 
did  you  do  it  for?  Did  you  want  to  rob  her?" 
He  replied,  "Captain,  I  never  got  a  penny." 
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The  question  was  repeated,  and  the  reply 
was,  "I  never  got  any  money  from  her." 
Witness  then  said,  "Well,  if  she  says  you  are 
the  man,  she  ia  mistaken."  Defendant  re- 
plied: "If  she  says  so,  I  could  not  dispute 
her  word."  Defendant  also  told  witness  that 
he  had  been  at  the  house  all  of  the  morning 
until  he  came  to  the  place  where  he  was 
arrested.  L.  A.  Brown  testified:  Went  to 
the  place  of  the  assault  soon  after  It  took 
place.  It  was  all  torn  up;  some  one  had 
been  dragged  from  the  public  road  down  by 
a  culvert ;  there  was  blood  there,  and  tracks. 
"Defendant  had  blood  on  his  face  when  I 
saw  him,  and  there  was  fresh  blood  all  over 
the  face  of  the  overalls  he  had  on,  and  look- 
ed soft  as  though  it  had  been  there  only 
a  few  minutes."  Defendant  was  taken  to 
the  place  of  the  assault  and  put  his  foot  in 
seven  or  eight  of  the  tracks  there,  and  they 
fit  One  of  his  boots  was  run  down.  The 
tracks  led  from  the  place  of  the  assault  to 
the  house  where  defendant  lived.  Witness 
saw  blood  on  the  boots  of  defendant  There 
was  also  blood  around  his  finger  nails.  Clif- 
ford Abbott  testified  to  finding  the  mittens 
and  pocketbook  of  deceased  near  the  place 
where  the  assault  was  made  on  her.  Mrs. 
Abbott  testified:  Mrs.  Cuppy  died  on  the 
24th  of  March;  described  wounds  of  de- 
ceased. Mrs.  Loyd  described  condition  and 
wounds  of  deceased.  Mr.  Harrison  testified 
that  he  visited  place  where  deceased  was 
assaulted,  soon  after;  saw  a  broken  ax 
handle,  and  indications  of  a  scuffle  there; 
of  a  body  and  head  in  the  ground,  and  a 
pool  of  blood.  Was  there  when  defendant 
was  brought  to  the  place  by  the  officer; 
saw  fresh  blood  on  the  face  and  boots  of 
defendant  Defendant  said  the  blood  on  his 
face  was  on  account  of  his  hurting  his  nose, 
and  the  other  blood  on  his  clothes  was  from 
butchering  a  hog  a  few  days  before.  Witness 
had  had  25  years'  experience  in  killing  hogs. 
It  would  not  have  been  possible  for  the 
blood  on  defendant's  boots  to  have  been 
there  for  two  or  three  days,  and  have  been 
in  the  condition  it  was  In.  The  blood  on  his 
boots  was  fresh,  and  had  no  dirt  on  it  It 
could  not  have  been  there  more  than  one 
or  two  hours.  Mr.  J.  E.  Abbott  went  to  the 
place  of  the  assault  on  the  23d  day  of  Feb- 
ruary, and  found  near  there  a  black  fascina- 
tor, which  belonged  to  deceased.  It  was 
soaked  with  blood;  also  found  a  club  near 
there.  E.  A.  Pierce,  sheriff,  went  to  the 
place  of  the  assault  about  11  o'clock  on  the 
morning  that  it  occurred;  saw  deceased; 
she  was  very  bloody;  described  place  of  as- 
sault as  others  had  done.  Q.  W.  Cuppy,  tes- 
tified as  to  the  condition  of  deceased  after 
the  assault 
State  rested. 

Defendant  introduced,  without  objection, 
the  record  of  former  trial.  Defendant  tes- 
tified:   Was  carried  to  place  of  assault; 


placed  his  foot  in  tracks;  some  of  them  fit 
his  foot;  some  did  not  Had  never  been 
to  this  place  before.  Had  never  seen  de- 
ceased until  after  assault  was  made.  Did 
not  make  the  assault  on  deceased.  That  the 
cap  and  coat  in  evidence  belonged  to  John 
Keys.  Had  never  seen  or  handled  piece  of 
wood  Introduced  in  evidence.  Had  on  the 
overalls,  in  evidence,  on  Saturday  before  as- 
sault, when  he  assisted  in  killing  a  hog 
on  John  Keys'  place.  Had  on  boots,  In  evi- 
dence, when  arrested.  Officers  took  them  off. 
Witness  identified  hair  on  boots,  but  did  not 
know  how  It  came  there.  On  the  first  trial, 
entered  the  plea  of  guilty  to  the  charge  now 
pending;  entered  this  plea  because  he  was 
not  ready  for  trial,  on  advice  of  his  attor- 
ney and  Mr.  Merrell,  the  jailer;  thought  it 
would  save  his  life,  but  was  not  guilty. 
Defendant  rested. 

John  Keys,  in  rebuttal,  testified:  That  no 
hog  was  killed  on  his  place  on  Saturday  be- 
fore the  assault  Some  days  before  this 
Saturday,  the  brother  of  the  witness,  assisted 
by  two  boys,  butchered  a  hog  on  the  place 
of  witness.  Defendant  took  no  part  In  it 
and  was  not  present  but  was  hauling;  wood. 
He  (defendant)  lived  on  the  place,  and  was 
in  the  employment  of  witness. 

Joe  Keys  testified:  Cap  and  coat  In  evi- 
dence belonged  to  defendant  Killed  a  bog 
on  John  Key's  place  the  day  before  he  went 
to  McLoud.  This  was  before  assault  De- 
fendant did  not  assist  and  was  not  there; 
but  was  hauling  wood.  No  one  assisted  who 
had  on  boots  or  clothes  of  defendant 

Venue  and  a  number  of  other  minor  de- 
tails were  proved,  but  the  above  Is  a  brief 
statement  of  the  material  testimony  of  the 
case,  which,  in  our  judgment  fully  sustains 
the  verdict  arrived  at  by  the  Jury.  We  do 
not  believe  that  an  intelligent  and  honest 
jury  could  be  found  in  the  state,  who,  with 
a  due  regard  for  their  oaths  and  the  testi- 
mony, could  reach  any  other  conclusion  than 
that  defendant  was  guilty  of  a  most  coward- 
ly, cold-blooded,  and  brutal  assassination  of 
an  inoffensive  old  woman.  The  punishment 
inflicted  by  the  Jury  Is  the  extreme  penalty 
of  the  law,  but  the  crime  committed  was  of 
appalling  atrocity,  and  fully  justified  the 
verdict  Laws  are  made  to  be  obeyed.  Pun- 
ishments are  prescribed  to  be  Inflicted  for 
the  purpose  of  setting  an  example,  which  will 
deter  others  from  committing  similar  of- 
fenses. The  law  does  not  punish  as  a  mat- 
ter of  revenge;  the  purpose  of  punishment 
is  the  protection  of  society.  The  duty  of  this 
court  ends  when  it  finds  that  a  defendant 
has  been  found  guilty  upon  a  fair  trial  be- 
fore an  impartial  jury.  Under  these  con- 
ditions we  have  no  other  duty,  painful 
though  It  is,  than  to  sustain  the  verdicts  of 
the  juries  and  the  judgments  of  the  courts. 

After  a  patient  investigation  of  the  record, 
we  find  that  no  errors  were  committed  prej- 
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udlclal  to  plaintiff  In  error,  and  the  judgment 
is  In  all  things  affirmed. 

BAKER  and  DOYLE,  J  J.,  concur. 

On  Rehearing. 

PER  CURIAM.  Rule  IX  of  this  court, 
governing  petitions  for  rehearing,  is  as  fol- 
lows: "IX.  Application  for  a  rehearing  in 
any  cause,  unless  otherwise  ordered  by  the 
court,  shall  be  made  by  a  petition  to  the 
court  signed  by  counsel  and  filed  with  the 
clerk  within  fifteen  days  from  the  date  on 
which  the  opinion  in  the  cause  is  filed.  Such 
petition  shall  briefly  state  the  grounds  upon 
which  counsel  relies  for  a  rehearing,  and 
show  either  that  some  question  decisive  of 
the  case  and  duly  submitted  by  the  counsel 
has  been  overlooked  by  the  court,  or  that  the 
decision  is  in  conflict  with  an  express  stat- 
ute or  controlling  decision,  to  which  the  at- 
tention of  the  court  was  not  called,  either  In 
brief  or  oral  argument,  or  which  has  been 
overlooked  by  the  court,  and  the  question, 
statute  or  decision  so  overlooked  must  be 
distinctly  and  particularly  set  forth  In  the 
petition.  No  oral  argument  will  be  allowed 
on  an  application  for  rehearing,  except  upou 
direction  of  the  court,  but  If  such  application 
is  granted,  the  cause  shall  be  assigned  for 
rehearing,  and  the  clerk  shall  notify  both  par- 
ties or  their  counsel  for  the  time  when  such 
rehearing  will  be  had,  and  such  time  may  be 
given  for  argument  or  brief  as  the  court 
shall  allow."  The  petition  for  a  rehearing  in 
this  case  is  largely  a  restatement  of  the 
grounds  relied  upon  by  counsel  for  the  de- 
fendant In  his  assignment  of  errors.  To  this 
extent  we  will  not  consider  the  matters  thus 
presented,  as  we  gave  these  questions  the 
most  careful  painstaking  consideration  when 
they  were  first  submitted 

Counsel  for  the  defendant  are  mistaken  in 
stating  that  this  court  has  decided,  in  this 
case,  that  a  defendant  must  set  out  in  his 
motion  for  a  new  trial  the  improper  evidence 
admitted,  and  give  the  names  of  the  witness- 
es, where  evidence  is  complained  of;  and 
must  set  out,  in  his  motion  for  a  new  trial, 
the  specific  instructions  given  by  the  trial 
court,  complained  of.  We  believe  that  this 
would  be  the  better  practice,  but  we  have  not 
announced  any  such  doctrine  as  applicable 
to  the  preparation  of  motions  for  new  trials. 
In  order  to  make  this  matter  so  plain  that  no 
one  can  misunderstand  it,  we  now  declare 
that  what  was  said  In  the  opinion  upon  this 
subject  was  limited  exclusively  to  the  pres- 
entation of  such  questions  in  this  court,  as 
ground  for  reversal.  In  this  case  counsel  for 
defendant  did  not,  in  their  brief  or  oral  ar- 
guments, point  out  to  this  court  a  single  spe- 
cific error  In  the  ruling  of  the  trial  court  up- 
on these  questions.  It  was  to  this  deficiency 
that  the  court  was  calling  attention.  We  now 
repeat  that  general  objections  of  this  char- 
acter, in  thla  court,  will  not  be  considered  un- 
less, as  was  done  In  this  case,  the  court,  of 
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its  own  motion,  examines  the  record  In  de- 
tail. In  considering  this  case,  this  court 
spent  several  days  in  trying  to  find  out  what 
counsel  was  objecting  to.  This  labor  was  in- 
creased from  the  fact  that  there  is  no  index 
to  the  record,  which  covers  810  pages.  It  Is 
the  duty  of  counsel  to  have  their  records 
properly  Indexed,  and  then  to  point  out  to 
this  court  the  specific  errors  complained  of. 
It  is  not  sufficient  to  allege  in  general  terms 
that  there  is  error  in  the  record,  and  then  ex- 
pect the  court  to  find  It  if  possible.  It 
might  as  well  be  understood  at  the  beginning 
that  this  court  will  presume  that  proceed- 
ings In  courts  of  record  are  regular,  and. that 
the  party  who  assails  this  regularity  must 
point  out  clearly  the  specific  irregularity 
complained  of.  In  other  words,  when  attor- 
neys come  before  this  court  and  seek  a  re- 
versal, they  must  be  able  to  place  their  fin- 
gers upon  the  place  that  hurts.  A  reading  of 
the  opinion  rendered  will  show  that  this 
court  did  not  overlook  any  of  the  opinions  of 
the  Supreme  Court  of  Oklahoma  Territory, 
but  that  the  cases  referred  to  In  the  petition 
for  a  rehearing  were  cited,  and  discussed,  and 
distinguished  from  the  case  at  bar. 

Counsel  are  In  error  In  stating,  in  their 
petition  for  a  rehearing,  that  this  court  has 
held  that  the  evidence  in  support  of  their 
plea  of  former  jeopardy  should  have  been 
stricken  from  the  record.  This  court  held 
that  their  plea  upon  its  face  did  not  present 
the  question  of  former  jeopardy,  and  that  the 
plea,  not  the  evidence,  should  have  been 
stricken  from  the  record,  and  as  to  the  cor- 
rectness of  this  conclusion  we  have  no  doubt. 

Counsel  challenge  the  jurisdiction  of  the 
Criminal  Court  of  Appeals  to  determine  this 
case,  upon  the  ground  that  before  the  crea- 
tion of  the  Criminal  Court  of  Appeals  this 
case  had  been  carried  by  writ  of  error  to 
the  Supreme  Court  This  contention  is  fully 
answered  by  section  170  (Bunn's  Ed.)  of  the 
Constitution,  which  is  as  follows:  "The  ap- 
pellate jurisdiction  of  the  Supreme  Court 
shall  be  co-extensive  with  the  state,  and  shall 
extend  to  all  civil  cases  at  law,  and  in  equi- 
ty, and  to  all  criminal  cases,  until  a  Crim- 
inal Court  of  Appeals,  with  exclusive  appel- 
late jurisdiction  in  criminal  cases  shall  be 
established  by  law."  Const,  art  7,  §  2. 
When  the  Criminal  Court  of  Appeals  was 
established  by  the  Legislature,  then  the  ap- 
pellate jurisdiction  of  the  Supreme  Court 
in  criminal  cases  ceased.  That  court  then 
had  no  power  to  make  any  order  in  a 
criminal  case  then  pending  before  it  on 
appeal,  except  to  transfer  it  to  the  Crim- 
inal Court  of  Appeals,  as  provided  by 
law.  In  transferring  this  case,  with  all  oth- 
er criminal  cases  upon  its  docket  to  this 
court,  the  Supreme  Court  practically  held 
that  it  had  lost  jurisdiction  of  these  cases, 
and  that  all  appellate  jurisdiction  in  such 
cases  was  vested  exclusively  in  this  court. 
This  matter  is  too  plain  for  argument  The 
statement  of  these  things  amounts  to  the 
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demonstration  of  the  Jurisdiction  of  this 
court ' 

We  are  not  unmindful  of  the  awful  condi- 
tions which  surround  this  defendant  We  do 
not  blame  his  counsel  for  doing  all  in  their 
power  to  save  him  from  the  consequences  of 
his  crime.  The  fact  that  they  have  not  been 
able  to  do  so  Is  in  no  manner  their  fault  but 
we  could  not  disturb  the  verdict  and  judg- 
ment In  this  case  without  doing  great  vio- 
lence to  the  laws  of  the  state,  and  commit- 
ting a  crime  against  society. 

Petition  for  rehearing  denied. 


DAVIS  v.  OGDEN. 
(Supreme  Court  of  Wyoming.   Nov.  19,  1908.) 

1.  Appeal  and  Error  (8  549*)  —  Record  — 
Presentation  of  Error  —  Bux  or  Excep- 
tions. 

Alleged  error  in  finding  against  plaintiff 
and  in  overruling  plaintiff's  motion  for  a  new 
trial  must  be  brought  into  the  record  by  mo- 
tion for  a  new  trial  presented  to  the  trial 
court,  an  adverse  ruling  thereon,  and  an  excep- 
tion taken  at  the  time,  all  embraced  in  a  bill  of 
exceptions,  as  provided  by  Supreme  Court  rule 
13  (20  Pac  xfi). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  55  2448,  2450;  Dec.  Dig.  S 
549.*] 

2.  Appeal  and  Error  (|  613*)— Bill  of  Ex- 
ceptions—Certificate. 

Where  an  alleged  bill  of  exceptions  con- 
sisted of  copies  of  the  petition,  answer,  reply, 
motion  for  new  trial,  and  transcript  of  the  tes- 
timony, fastened  together,  a  certificate  that  the 
foregoing  contained  ail  the  evidence  and  testi- 
mony of  the  parties,  that  plaintiff  had  presented 
the  same  as  a  bill  of  exceptions,  and  that  the 
same  had  been  allowed,  was  insufficient  to  iden- 
tify the  motion  for  a  new  trial,  or  make  such 
motion,  the  order  overruling  it,  and  an  exception 
that  might  have  been  taken  to  such  order  part 
of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2705 ;  Dec.  Dig.  1  613.*] 

Error  to  District  Court  Crook  County;  Da- 
vid H.  Craig,  Judge. 

Action  by  Lizzie  E  Davis  against  William 
B.  Ogden.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

M.  Nichols,  for  plaintiff  In  error. 

SCOTT,  J.  This  is  an  action  for  conver- 
sion of  personal  property,  and  was  com- 
menced in  the  court  below  by  the  plaintiff 
in  error,  as  plaintiff,  against  the  defendant 
in  error,  as  defendant  The  case  was  tried 
to  the  court  without  the  intervention  of  a 
Jury,  and  the  court  upon  the  issues  and  evi- 
dence made  its  separate  findings  of  fact  and 
conclusions  of  law,  and  rendered  judgment 
thereon  in  favor  of  the  defendant  and  there- 
upon the  plaintiff  brings  error. 

Plaintiff  in  error  by  her  petition  bases  her 
right  to  relief  solely  ujxm  two  grounds: 
First,  that  the  court  erred  in  finding  for  the 
defendant  and  against  the  plaintiff;  and,  sec- 
ond, that  the  court  erred  in  overruling  plain- 


tiff's motion  for  a  new  trial.  It  Is  apparent 
that  either  or  both  of  these  assignments,  in 
order  to  entitle  them  to  consideration,  must 
be  brought  into  the  record  through  and  by  a 
motion  for  a  new  trial  duly  presented  to  the 
court,  an  adverse  ruling  thereon,  and  an  ex- 
ception thereto  made  at  the  time  of  the  rul- 
ing, all  of  which  should  be  embraced  in  the 
bill  of  exceptions.  Rule  13  (26  Pac.  xii): 
Freeburgh  v.  Lamoureux  et  al.,  12  Wyo.  41. 
73  Pac.  545.  Aside  from  the  transcript  of  the 
Journal  entries,  separately  returned,  there  are 
a  number  of  papers  fastened  together  and 
returned  in  this  case  In  the  following  order, 
viz. :  The  petition,  answer,  reply,  motion  for 
a  new  trial,  and  transcript  of  testimony. 
The  transcript  of  testimony  is  indorsed,  "Bill 
of  Exceptions,"  and  at  the  end  of  such  tran- 
script is  a  certificate  of  the  trial  judge  as 
follows :  "I.  David  H.  Craig,  the  judge  pre- 
siding at  the  trial  of  the  above-entitled  cause 
of  action  in  the  above-named  court  do  hereby 
certify  that  the  foregolug  contains  all  of  the 
evidence  and  testimony  of  the  parties  to  said 
action  offered  and  Introduced  In  the  trial  of 
the  above-entitled  cause  in  said  court  on  the 
15th  day  of  June,  A.  D.  1907 ;  and  the  above- 
named  plaintiff  having  presented  this  as  her 
bill  of  exceptions  within  the  time  allowed  by 
the  court  and  as  provided  by  law,  and  asked 
the  presiding  judge  to  sign  this  bill  of  excep- 
tions and  approve  the  same.  It  is  hereby  done 
in  chambers,  this  30th  day  of  August,  A.  D. 
1907." 

It  does  not  clearly  appear  from  the  certif- 
icate of  the  trial  judge  that  the  motion  for  a 
new  trial  fouud  In  this  bundle  of  pai>ers 
was  included  as  a  part  of  the  bill;  but  on 
the  contrary,  the  certificate  seems  to  be  di- 
rected to  the  correctness  of  the  transcript  of 
the  testimony  alone.  However  that  may  be. 
or  what  may  have  been  the  Intention,  the  bill 
is  silent  and  falls  to  Identify  that  motion 
as  ever  having  been  presented  to  the  court 
for  its  ruling,  or,  if  so,  what  the  action  of  the 
court  thereon  was,  or  the  reservation  of  any 
exception  at  the  time,  or  at  all,  to  such  rul- 
ing, if  any  such  was  made.  Although  the 
journal  entry  recites  that  a  motion  for  a  uew 
trial  was  presented  to  the  court,  an  adverse 
ruling  thereon,  an  exception,  and  a  request 
and  allowance  of  time  within  which  to  pre- 
pare and  present  a  bill  for  allowance,  yet  the 
motion,  its  presentation,  and  the  exception  to 
the  ruling  thereon,  for  the  purpose  of  the  con- 
sideration of  the  errors  assigned,  must  and 
should  have  been  brought  into  the  record  by 
the  bill.  The  record  presents  the  exact  ques- 
tion that  arose  in  Freeburgh  v.  Lamoureux 
et  al.,  supra,  where  this  court  entered  Into 
an  extensive  discussion  of  the  question,  and 
held  that  where  the  bill  failed  to  show  the 
presentation  of  the  motion  for  a  new  trial, 
an  adverse  ruling  thereon,  and  an  exception 
to  such  ruling,  the  plaintiff  In  error  is  not 
entitled  to  be  heard  upon  any  assignment  of 
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error  which  should  properly  be  embraced  In 
such  motion.  We  regard  the  question  as  set- 
tled In  this  jurisdiction. 

There  being,  therefore,  no  question  proper- 
ly presented  for  consideration,  the  judgment 
will  be  affirmed. 

Affirmed. 

POTTER,  C.  J.,  end  BEARD,  J.,  concur. 


HARDEN  v.  CARD  et  at. 
(Supreme  Oonrt  of  Wyoming.    Not.  19,  1908.) 

1.  Judgment  (8  407*)— Equitable  Relief — 
Existence  of  Other  Remedy. 

Rev.  St.  1899,  8  3705,  authorising  the  dis- 
trict court  to  zrant  a  new  trial  after  the  term 
for  fraud  of  the  successful  party  in  obtaining 
the  judgment,  is  merely  cumulative,  and  does 
not  restrict  the  power  of  courts  of  equity  to  va- 
cate judgments  at  law  which  have  been  obtained 
by  fraud  or  perjury,  against  which  the  success- 
ful party  had  no  opportunity  to  defend. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  8  407.*] 

2.  Judgment  (8  445»)— Equitable  Relief— 
G bounds— Pbaud  in  Procuring  Judgment 
—Questions  Pbesented  in  Original  Trial. 

A  servant  sued  for  wages  due  under  a  writ- 
ten agreement,  dated  April  20,  1900,  which  re- 
cited that  he  was  working  from  May  1st  at  so 
much  per  month,  the  petition  alleging  that  the 
agreement  was  actually  made  about  July  30th, 
and  antedated  by  mutual  consent.  The  answer 
admitted  its  execution,  but  alleged  that  it  was 
executed  April  26,  1902,  and  if  it  was  dated 
April  26,  1900,  it  was  through  mistake.  The 
master  made  no  request  to  inspect  the  instru- 
ment before  trial,  and  judgment  was  given  for 
the  servant  on  the  contract.  The  master  there- 
after sued  to  vacate  the  judgment,  on  the  ground 
that  the  servant  fraudulently  changed  the  date 
of  the  contract  after  its  execution,  and  falsely 
testified  in  relation  thereto,  and  that  the  master 
did  not  discover  or  suspect  the  alteration  at  tri- 
al, and  was  taken  by  surprise  by  the  production 
of  the  forged  contract  and  the  servant's  false 
testimony,  and  was  further  misled  by  letters  in 
his  possession  from  the  servant,  on  which  he  re- 
lied to  disprove  the  servant's  claim.  Held  that, 
since  the  alteration  of  the  instrument  was  an 
issue  at  trial,  and  the  master  was  not  .prevent- 
ed from  then  showing  its  alteration,  the  ques- 
tions could  not  be  retried  in  equity. 

[Ed.  Note. — For  other  cases,  see*  Judgment, 
Cent.  Dig.  §§  841,  842 ;  Dec.  Dig.  8  445.*] 

3.  Judgment  (I  445*)— Equitable  Relief- 
Questions  Presented  in  Original  Ac- 
tion. 

A  court  of  equity  has  power  to  vacate  a 
judgment  at  law  obtained  by  fraud  and  perjury, 
out  in  doing  so  it  will  not  review  questions 
which  have  been  tried  and  finally  determined  in 
an  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  841 ;  Dec.  Dig.  8  445.*] 

4.  Evidence  (8  414*)— Parol  Evidence— Con- 
tracts—Date. 

The  date  of  a  contract  is  only  prima  facie 
evidence  of  the  date  of  its  execution. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  1858;  Dec.  Dig.  8  414.»] 

Error  to  District  Court,  Carbon  County; 
David  H.  Craig,  Judge. 

Suit  by  Charles  Harden  against  J.  W. 
Card  and  others.    Judgment  for  defendants 


on  demurrer  to  the  petition,  and  ♦  plaintiff 
brings  error.  Affirmed. 

McMlcken  &  Blydenburgh  and  N.  E.  Cor- 
theJl,  for  plaintiff  in  error.  N.  R.  Greenfield, 
for  defendants  In  error. 

BEARD,  J.  The  plaintiff  In  error  com- 
menced this  action  in  the  district  court  of 
Carbon  county,  against  the  defendants  In 
error,  alleging  In  his  petition,  In  substance, 
that  in  May,  1903,  the-  defendant  J.  W.  Card 
commenced  an  action  against  the  plaintiff  to 
recover  money  alleged  to  be  due  for  wages; 
that  in  March,  1904,  said  cause  was  tried 
to  a  jury,  and  a  verdict  rendered  In  favor 
of  Card,  and  on  October  11,  1904,  judgment 
was  given  and  entered  by  the  court  on  said 
verdict  In  favor  of  Card  and  against  Harden. 
The  assignment  of  the  Judgment  and  the  in- 
terests of  the  defendants  are  set  out  The 
pleadings  in  the  original  suit  are  set  out  In 
full  in  the  petition  In  this  action,  but  need 
not  be  copied  here.  Card  alleged  in  his  peti- 
tion that  he  had  leased  a  certain  ranch  and 
other  property  from  Harden  for  the  term  of 
five  years,  commencing  May  1,  1900,  which 
lease  was  reduced  to  writing,  and  that  on  or 
about  July  30,  1900,  the  parties  mutually 
agreed  to  annul  said  lease,  and  on  that  date 
agreed  to  and  signed  the  following  agree- 
ment subjoined  to  said  written  lease,  to  wit: 
"Pass  Creek  Basin,  April  26,  1900.  This  cer- 
tifies that  we  have  both  agreed  to  call  this 
contract  null  and  void  and  all  accts.  square 
and  that  J.  W.  Card  is  on  and  after  May  1st 
working  for  Chas.  Harden  at  $50  per  month. 
Chas.  Harden,  J.  W.  Card."  He  then  al- 
leged that  he  worked  for  Harden  from  May 
1,  1900,  to  July  1,  1902,  In  pursuance  of  said 
contract,  and  claimed  a  balance  due  of  $1,- 
122.70,  for  which  he  prayed  Judgment.  Har- 
den answered,  admitting  the  execution  of 
the  lease  and  the  agreement  of  annullment, 
but  denied  that  the  latter  was  entered  into 
and  signed  on  or  about  July  30,  1900,  and 
alleged  that  It  was  agreed  to  and  signed  on 
April  26,  1902,  and  that  the  date  1900  as 
written  therein,  if  it  does  appear  to  have 
been  so  written,  was  a  mutual  mistake  and 
error,  and  should  have  been  1902.  He  denies 
that  Card  worked  fo'r  him  at  $50  per  month, 
except  from  May  1,  1902,  to  July  1,  1902, 
and  alleged  full  payment  for  the  same.  In 
the  second  count  of  his  answer  he  alleged 
that  on  the  14th  day  of  June,  1900,  Card  took 
possession  of  the  leased  property,  and  con- 
tinued In  possession  under  the  lease  until 
April  26,  1902,  "and  that  thereupon  at  that 
date,  to  wit,  April  26,  1902,  the  alleged  agree- 
ment set  forth  In  plaintiff's  petition  was  en- 
tered into,  written,  and  signed  by  both  the 
plaintiff  and  defendant  herein;  and  that  if 
the  figures  representing  the  date  of  said  writ- 
ten agreement  read  1900  for  the  year,  as 
alleged  In  said  amended  petition,  it  was  a 
mistake  in  so  putting  it  down,  as  the  real 
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date  of  said  agreement  was  1902,  and  not 
1900,  and  that  for  the  previous  two  years 
nearly  the  said  plaintiff  had  been  acting  un- 
der and  by  virtue  of  said  lease,  hereinbefore 
mentioned  and  referred  to  In  the  amended 
petition,  and  at  that  time  and  date,  as  a 
matter  of  fact,  the  said  plaintiff  was  Indebt- 
ed to  the  said  defendant  In  the  sum  of 
more  than  thirty-eight  hundred  ($3,800)  dol- 
lars." The  prayer  of  the  answer  was  for 
costs  and  general  relief.  Card  replied  "that 
the  written  agreement  subjoined  to  said  writ- 
ten lease  was  In  fact  signed  by  the  parties 
thereto  on  or  about  the  30th  day  of  July, 
1900,  and  dated  the  26th  day  of  April,  1900, 
with  the  mutual  understanding  and  agree- 
ment between  the  parties  thereto  that  on 
and  after  the  first  day.  of  May,  1900,  plaintiff 
was  working  for  the  defendant  at  the  rate  of 
$50  per  month  as  ranch  foreman  and  su- 
perintendent." The  petition  In  this  action 
alleges  the  filing  of  a  motion  for  a  new  trial 
in  the  original  action,  on  the  grounds  of  er- 
rors of  law  occurring  at  the  trial,  the  In- 
sufficiency of  the  evidence  to  sustain  the 
verdict,  and  upon  the  ground  of  surprise  and 
accident  in  the  loss  of  a  letter  of  Card  to 
Harden  containing  material  evidence  for  this 
plaintiff,  and  upon  the  ground  of  newly  dis- 
covered evidence,  consisting  of  said  letter 
and  the  further  testimony  of  one  Mabel  Har- 
den, to  the  effect  that  the  contract  on  which 
the  action  was  founded  was  not  made  or 
signed  about  July  30,  1900;  alleges  the  over- 
ruling of  the  motion,  proceedings  in  error, 
and  the  affirmance  of  the  judgment  in  this 
court  It  Is  then  alleged  that  said  Judgment 
was.  obtained  by  fraud  and  deceit,  and  by 
the  willful  perjury,  forgery,  and  other  un- 
lawful acts  of  J.  W.  Card.  It  Is  alleged  that 
after  the  execution  of  the  instrument  above 
set  out,  Card  changed  the  date  thereon  from 
1902  to  1900,  and  falsely  testified  on  the  tri- 
al that  the  same  was.  in  fact  executed  on 
or  about  July  30,  1900,  and  dated  back  to 
April  26,  1900,  in  order  to  show  that  his 
term  of  employment  commenced  May  1,  1900. 
That  upon  the  trial  of  said  action,  and  In 
the  hurry  and  distractions  incident  to  the 
introduction  of  other  documents  and  evi- 
dence, the  attention  of  this  plaintiff  was  not 
closely  or  especially  drawn  to  the  appearance 
of  said  written  Instrument,  and  that  he  did 
not  discover  or  suspect  that  the  same  had 
been  altered  until  long  after  the  trial,  and 
until  the  case  had  been  pending  for  some 
time  in  this  court  That  by  reason  of  the 
death  of  the  official  court  reporter,  in  whose 
custody  the  documents  Introduced  in  evi- 
dence were  left  he  was  unable  to  make  a 
full  and  careful  examination  of  said  docu- 
ments until  about  May  1,  1905.  That  he 
was  further  misled  and  his  suspicions  dis- 
armed with  respect  to  any  purpose  of  Card 
to  testify  falsely  or  to  falsify  said  instru- 
ment, through  divers  letters  of  Card  to  this 
plaintiff,  a  part  of  which  were  in  his  posses- 
sion before  the  trial  of  the  action.    He  be- 


lieved he  would  be  able  to  disprove  Card's 
contention  and  defeat  his  claim.  That  he 
was  taken  wholly  by  surprise  at  the  produc- 
tion of  said  forged  instrument  and  the  false 
testimony  of  Card,  and  on  account  of  such 
surprise  was  not  able  to  fully  and  fairly 
present  his  defense.  One  of  the  defendants 
In  error,  Una  R.  Card,  demurred  to  the  pe- 
tition on  the  grounds  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion, for  the  reason  that  all  of  the  matters 
stated  In  the  petition  are  only  cognizable  at 
law,  and  that  the  petition  was  not  filed  with- 
in two  years  after  the  judgment  sought  to 
be  vacated  was  rendered,  and  that  the  peti- 
tion does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained,  and  judgment  entered  accordingly, 
from  which  Judgment  plaintiff  brings  error. 

We  do  not  understand  that  the  plaintiff 
claims  that  this  action  is  brought  under  the 
provisions  of  our  statute  (section  3795,  Rev. 
St.  1899)  which  authorizes  the  district  court 
to  grant  a  new  trial  after  the  term  for  cer- 
tain causes,  among  which  are:  "For  fraud 
practiced  by  the  successful  party  in  obtaining 
the  judgment  or  order,"  and  "when  such 
judgment  or  order  was  obtained,  in  whole  or 
in  a  material  part,  by  false  testimony  on 
the  part  of  the  successful  party,  or  any  wit- 
ness in  his  behalf,  which  ordinary  prudence 
could  not  have  guarded  against  and  the 
guilty  party  has  been  convicted."  The  time 
for  commencing  proceedings  under  this  stat- 
ute had  expired.  But  plaintiff  Invokes  the 
power  of  a  court  of  equity  to  enjoin  proceed- 
ings on  the  judgment  on  the  ground  that  it 
was  obtained  by  fraud  and  perjury,  and  that 
it  would  be  unconscionable  to  enforce  1L 
The  defendant  contends  that  the  remedy  pro- 
vided by  the  statute  is  exclusive.  But  with 
that  contention  we  cannot 'agree.  Our  stat- 
ute appears  to  have  been  taken  from  the 
Ohio  statute;  and  hi  Darst  v.  Phillips,  41 
Ohio  St.  514,  the  court  said:  "In  our  opin- 
ion this  statutory  remedy  Is  merely  cumula- 
tive. It  is  not  disputed  that  courts  of  eq- 
uity, prior  to  the  statute,  had  jurisdiction  to 
Impeach  judgments  for  fraud  and  enjoin 
proceedings  thereon.  It  is  a  fundamental 
principle  that  when  such  courts  have  once 
been  legitimately  vested  with  jurisdiction, 
they  retain  it  notwithstanding  courts  of  law 
subsequently  acquire  jurisdiction  by  statute 
or  otherwise,  unless  the  Legislature  abolish 
or  restrict  It"  We  concur  in  the  views  ex- 
pressed by  the  Ohio  court  and  think  the 
statute  was  intended  to  authorize  the  dis- 
trict court  to  vacate  Its  Judgment  and  grant 
a  new  trial  after  the  term  for  the  causes 
stated,  but  not  to  abolish  or  restrict  courts 
of  equity  In  the  exercise  of  the  power  to 
vacate  judgments  at  law  which  have  been 
obtained  by  fraud  or  perjury,  against  which 
the  unsuccessful  party  had  no  opportunity 
to  defend. 

The  more  difficult  question  In  this  case  is 
wbetber,  upon  the  facts  stated,  the  plaintiff 
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is  entitled  to  invoke  the  power  of  a  court  of 
equity.  In  the  original  action  Card  claimed 
the  right  to  recover  upon  an  agreement  in 
writing,  and  set  out  In  his  petition  what  he 
alleged  was  a  true  copy  of  that  instrument, 
which  upon  Its  face  bore  date  April  20,  1900, 
but  alleged  that  the  agreement  was  actually 
entered  into  about  July  30,  1900,  and  was  by 
mutual  consent  dated  April  26th  in  order  to 
show  that  his  term  of  service  at  $50  per 
month  was  to  commence  on  the  1st  of  May, 
1900.  Harden  by  his  answer  admitted  the 
execution  of  the  instrument,  but  alleged 
that  it  was  not  entered  into  on  July  30,  1900, 
but  on  April  20,  1902,  and  that  if  It  bore 
date  April  26,  1900,  the  date  was  a  mistake, 
and  it  should  have  been  1902,  instead  of 
1900.  Thus  the  date  when  the  agreement 
between  the  parties  was  in  fact  made  was 
the  chief  issue  in  the  case  as  presented  by 
the  pleadings.  While  Harden  states  that  he 
was  surprised  by  the  introduction  of  the  in- 
strument, the  date  of  which  he  claims  had 
been  changed,  and  by  the  false  testimony  of 
Card  that  it  was  In  fact  entered  into  in  July, 
1900,  we  think  there  was  no  occasion  for 
him  to  be  surprised  at  either.  He  certainly 
must  have  expected  that  Card  would  offer 
to  introduce  in  evidence  the  original  writing 
upon  which  he  based  his  cause  of  action,  and 
that  it  would  appear  on  its  face  to  be  dated 
April  26,  1900.  He  must  also  have  anticipat- 
ed that  Card  would  testify  that  the  agree- 
ment was  entered  into  in  July,  1900,  and  was 
dated  back  to  April  26th,  as  stated  in  his 
pleadings,  and  for  the  reason  there  stated. 
That  he  expected  Card  would  so  testify  we 
think  quite  clearly  appears  from  the  allega- 
tion in  his  petition  in  this  case;  that  he  be- 
lieved he  would  be  able  to  disprove |Card's 
contention  and  defeat  his  claim  "through 
diverse  letters  of  said  J.  W.  Card  to  this 
plaintiff,  a  part  of  which  were  in  his  posses- 
sion before  the  trial  of  said  other  action,  and 
through  the  said  letters,  which  were  of  the 
general  Import  and  effect  contrary  to  the  con- 
tention of  8a  id  J.  W.  Card."  It  also  appears 
from  the  answer  In  the  original  action  that 
Harden  entertained  some  doubt  as  to  the  cor- 
rectness of  the  date  as  stated  in  the  copy  of 
the  Instrument  as  set  out  in  the  petition,  but 
he  made  no  request  for  an  opportunity  to  in- 
spect it  before  the  trial,  which  inspection  he 
now  claims  at  least  tends  to  show  an  altera- 
tion in  its  date.  He  alleged  that  it  was  in 
fact  made  on  April  26,  1902,  and  that,  if  It 
bore  a  different  date,  It  was  a  mistake.  He 
therefore  directly  put  In  issue  the  true  date 
of  the  contract,  and,  as  we  have  already 
said,  that  was  the  chief  Issue  in  the  case. 
There  can  be  no  doubt,  we  think,  as  to  the 
power  of  a  court  of  equity  to  vacate  a  Judg- 
ment which  has  been  obtained  by  fraud  and 
perjury;  but  it  is  not  an  appellate  tribunal  to 
review  questions  which  have  been  tried  and 
finally  determined  in  an  action  at  law. 

In  the  case  at  bar  neither  party  claimed 
that  the  date  appearing  upon  the  face  of  the 


instrument  was  the  true  date  when  the  con- 
tract was  in  fact  entered  into.  The  date  ap- 
pearing on  the  instrument  was  prima  facie, 
but  not  conclusive,  evidence  of  that  fact; 
and,  upon  the  Issue  as  presented  by  the 
pleadings,  it  was  competent  to  prove  that 
the  date  so  appearing  was  not  the  true  date. 
Harden  was  a  party  to  the  contract,  and  ad- 
mitted its  execution,  and  must  be  presumed 
to  have  known  the  date  it  bore,  and  he  was 
advised  by  the  pleadings  that  Card  claimed 
it  bore  date  April  26,  1900.  He  had  the  op- 
portunity to  show,  If  he  could,  that  the  date 
had  been  changed  since  its  execution,  as 
well  as  to  show  that  the  date  was  inserted 
by  mistake.  In  Pico  v.  Cohn,  91  Cal.  129, 
25  Pac  970,  27  Pac.  537,  13  L.  R.  A.  336,  25 
Am.  St.  Rep.  159,  the  court  said:  "We  think 
it  is  settled  beyond  controversy  that  a  de- 
cree will  not  be  vacated  merely  because  it 
was  obtained  by  forged  documents  or  perjur- 
ed testimony.  The  reason  of  this  rule  Is  that 
there  must  be  an  end  of  litigation;  and, 
when  parties  have  once  submitted  a  matter, 
or  have  had  the  opportunity  of  submitting  it, 
for  investigation  and  determination,  and 
when  they  have  exhausted  every  means  for 
reviewing  such  determination  in  the  same 
proceeding,  it  must  be  regarded  as  final  and 
conclusive,  unless  it  can  be  shown  that  the 
jurisdiction  of  the  court  has  been  Imposed 
upon,  or  that  the  prevailing  party,  by  some 
extrinsic  or  collateral  fraud,  has  prevented 
a  fair  submission  of  the  controversy."  And, 
after  giving  illustrations  of  extrinsic  or  col- 
lateral fraud,  says:  "I<n  all  such  instances 
the  unsuccessful  party  Is  really  prevented  by 
the  fraudulent  contrivance  of  his  adversary 
from  having  a  trial,  but  when  he  has  a  trial, 
be  must  be  prepared  to  meet  and  expose  per- 
jury then  and  there.  He  knows  that  a  false 
claim  or  defense  can  be  supported  in  no  other 
way,  that  the  very  object  of  the  trial  Is.  If 
possible,  to  ascertain  the  truth  from  the  con- 
flict of  the  evidence,  and  that  necessarily 
the  truth  or  falsity  of  the  testimony  must 
be  determined  in  deciding  the  issue."  And 
in  United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  Ed.  93,  a  leading  case  on  the  sub- 
ject, the  court  said:  "There  are  no  maxims 
of  the  law  more  firmly  established,  or  of 
more  value  In  the  administration  of  justice, 
titan  the  two  which  are  designed  to  prevent 
repeated  litigation  between  the  same  parties 
in  regard  to  the  same  subject  of  controversy, 
namely,  'Interest  relpublicte,  ut  sit  finis  llt- 
ium,'  and,  'Nemo  debet  bis  vexari  pro  una  et 
eadem  causa';  •  •  •  that  the  acts  for 
which  a  court  of  equity  will  on  account  of 
fraud  set  aside  or  amend  a  judgment  or  de- 
cree, between  the  same  parties,  rendered  by 
a  court  of  competent  jurisdiction,  have  re- 
lation to  frauds,  extrinsic  or  collateral  to 
the  matter  tried  by  the  first  court,  and  not 
to- a  fraud  in  the  matter  on  which  the  decree 
was  rendered."  The  doctrine  stated  In  these 
cases  was  commented  upon  and  expressly 
approved  in  Maryland  Steel  Co.  v.  Marney, 
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»1  Md.  380,  46  Atl.  1077,  where  other  cases 
are  cited,  and  the  reason  for  the  rule  fully 
stated.  There  Is  nothing  in  the  facts  stated 
in  the  petition  in  this  case  that  discloses 
that  Harden  was  In  any  way  deceived  as  to 
Card's  claim.  He  set  out  in  his  petition 
what  he  alleged  was  a  true  copy  of  the  writ- 
ten agreement,  upon  which  he  based  his 
claim,  and  Harden  had  an  opportunity  to 
present  any  defense  to  that  claim  which  he 
had,  and  was  not  prevented  from  so  doing 
by  any  act  of  Card.  He  apparently  relied 
upon  the  sufficiency  of  the  evidence  in  his 
possession  to  defeat  that  claim,  and  went  to 
trial  upon  the  issue  as  to  the  date  when  the 
lease  was  annulled,  and  when  Card  commenc- 
ed to  work  for  wages.  That  issue  was  sub- 
mitted to  a  jury,  and  found  against  him. 
He  moved  for  a  new  trial  upon  all  of  the 
grounds  he  now  alleges  for  a  vacation  of  the 
judgment,  except  the  allegation  that  the  date 
of  the  Instrument  had  been  fraudulently 
changed  after  Its  execution,  and  before  it 
was  introduced  in  evidence.  The  motion 
was  denied,  and  on  error  the  judgment  was 
affirmed  In  this  court.  Harden  v.  Card,  15 
Wyo.  217,  88  Pac  217.  We  are  of  the  opin- 
ion that  the  questions  here  presented  were 
necessarily  involved  in  the  original  action, 
and  that  the  plaintiff  here  had  a  fair  oppor- 
tunity to  present  his  defense,  and  that  the 
questions  here  Involved  were  actually  passed 
upon  by  the  jury,  and  should  not  be  relitigat- 
ed  in  a  court  of  equity. 

We  think  the  district  court  did  not  err  In 
sustaining  the  demurrer  to  the  petition  upon 
the  ground  that  the  facts  stated  were  Insuf- 
ficient to  constitute  a  cause  of  action,  and 
for  that  reason  the  judgment  should  be  af- 
firmed. 

Affirmed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


THOMAS  v.  BOOTH-KELLY  CO. 
(Supreme  Court  o*  Oregon.   Nov.  17,  1908.) 

1.  Appeal  ano  Ebbob  ft  799*)— Right  to  Re- 
view—Conduct  —  Affecting  Right  —  Mo- 
tion to  Dismiss— Evidence. 

Evidence  dehors  the  record  is  admissible 
in  the  Supreme  Court  to  show  that  since  a  de- 
cree was  rendered  appellant  has  so  dealt  with 
the  subject-matter  of  the  suit  as  to  preclude  him 
from  further  asserting  his  alleged  right  on  ap- 
peal. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Dac.  Dig.  §  709.»] 

2.  Release  (J  35*)— Opebation— Release  or 
Right  to  Relief  fob  Injubies  to  Pbop- 

ERTY. 

Plaintiff  in  a  suit  to  enjoin  the  mainte- 
nance of  a  dam  in  a  stream  by  which  his  land 
was  overflowed,  so  that  about  15  acres  of  the 
entire  tract  was  rendered  useless,  after  dismiss- 
al of  the  suit,  executed  a  deed  to  defendant 
to  29  acres  of  the  land  along  and  through  which 
the  stream  flowed.    Held,  that  he  thereby  re- 


leased to  defendant  all  claim  to  injunctive  relief 
as  to  the  entire  tract,  as  well  as  to  damages  for 
injuries  thereto;  there  being  no  reservation  of 
a  right  to  a  continuation  of  equitable  interven- 
tion as  to  the  land  not  conveyed. 

[Ed.  Note.— For  other  cases,  see  Release,  Dec 
Dig.  |  35.»] 

8.  Appeal  and  Ebbob  (|  330*)  —  Right  to 
Review — Conveyance  Affecting  Right— 
Dismissal. 

Where,  in  a  suit  to  enjoin  the  maintenance 
of  a  dam  resulting  in  injury  to  about  15  acres 
of  plaintiff's  land,  complainant,  after  judgment 
of  dismissal,  conveyed  29  acres  of  the  land 
through  which  the  stream  flowed,  he  was  pre- 
cluded from  thereafter  asserting  his  right  to  re- 
lief as  to  any  of  the  land  on  appeal,  and  his 
appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  5  1837 ;   Dec.  Dig.  |  330.*  J 

Appeal  from  Circuit  Court,  Lane  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  Jonathan  J.  Thomas  against  tbe 
Booth-Kelly  Company.  From  a  decree  for 
defendant,  plaintiff  appealed.  Appeal  dis- 
missed. 

This  is  a  suit  by  Jonathan  J.  Thomas 
against  the  Booth-Kelly  Company,  a  corpora- 
tion, to  enjoin  the  maintenance  of  a  dam  al- 
leged to  have  been  built  in  such  a  manner  as 
to  Interfere  with  the  natural  flow  of  water  in 
certain  streams,  and  to  restrain  the  driving 
and  storing  of  sawlogs  therein.  The  com- 
plaint sets  forth  the  preliminary  facts  neces- 
sary to  give  the  court  jurisdiction,  describes 
the  plaintiff's  premises  and  the  channels  ex- 
tending through  them,  and  alleges  that  the 
defendant  built  a  dam  in  one  of  the  streams, 
causing  backwater  to  overflow  a  part  of  plain- 
tiffs cultivated  land,  rendering  It  unproduc- 
tive, making  his  fords  impassable,  and  form- 
ing stagnant  pools,  which  menace  his  health ; 
that  the  defendant  stored  sawlogs  in  such 
water  courses,  which  injured  their  banks  and 
prevented  the  plaintiff  from  crossing  the 
streams  with  teams;  and  that  the  damages 
thus  Inflicted  are  continuous,  and  the  injury 
imposed  is  irreparable,  for  the  redress  of 
which  actions  at  law  will  not  afford  adequate 
remedies.  The  answer  denies  the  material 
averments  of  the  complaint,  and  alleges  that 
the  defendant  and  its  predecessors  in  interest 
have  for  more  than  40  years  continuously 
operated  mills  at  Coburg,  driving  and  holding 
sawlogs  in  the  streams  mentioned,  which 
water  courses  are  navigable  for  that  purpose, 
and  that  the  right  to  continue  such  use  and 
to  set  back  the  flow  of  water  by  a  dam  has 
been  acquired  by  prescription,  stating  the 
manner  of  securing  and  retaining  such  pos- 
session. The  reply  put  in  issue  the  allega- 
tions of  new  matter  in  the  answer,  and,  the 
cause  having  been  referred,  the  court  made 
findings  of  fact  from  the  testimony  taken,  and 
dismissed  the  suit  From  this  decree,  the 
plaintiff  appeals. 

J.  K.  Weatherford,  for  appellant  A  C. 
Woodcock  and  A  H.  Tsnner,  for  respondent. 
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MOORE,  J.  (after  stating  the  facta  as 
above).  It  appears  from  the  uncontradicted 
affidavit  of  the  defendant's  attorneys  that, 
after  this  cause  was  determined  In  the  lower 
court,  the  plaintiff  executed  to  their  client  a 
deed,  conveying  to  It  29.35  acres  of  land, 
through  and  along  which  two  of  the  specified 
streams  flow,  which  tract  is  a  part  of  the 
premises  described  in  the  complaint;  and, 
based  on  the  sworn  written  declaration,  it  Is 
contended  that  the  appeal  should  be  dis- 
missed. The  rule  Is  settled  In  Oregon  that 
evidence  dehors  the  record  Is  admissible  in 
this  court  to  establish  the  fact  that  since 
a  judgment  was  rendered  or  a  decree  given 
the  party  appealing  therefrom  has  so  dealt 
with  the  subject-matter  of  the  suit  or  action 
as  to  preclude  him  from  further  asserting  his 
alleged  right  on  appeal.  Moore  v.  Floyd,  4 
Or.  260 ;  Portland  Construction  Co.  v.  O'Neil, 
24  Or.  54,  82  Pac.  764;  Ehrman  v.  Astoria 
Railway  Co.,  26  Or.  377,  88  Pac  306;  Bush 
v.  Mitchell,  28  Or.  92,  41  Pac.  156;  Moores 
v.  Moores,  36  Or.  261,  59  Pac.  327;  Merriam 
v.  Victory  Mining  Co.,  37  Or.  321,  56  Pac.  75, 
58  Pac.  37,  60  Pac.  997 ;  Llvesley  v.  Johnston, 
48  Or.  40,  84  Pac.  1044. 

The  testimony  given  at  the  trial  has  been 
examined  with  care,  and,  if  it  conclusively 
appeared  therefrom  that  the  relief  which  the 
plaintiff  originally  sought  should  have  been 
granted,  the  conveyance  referred  to  makes 
such  an  award  Impossible,  for  it  is  not  mani- 
fest from  the  affidavits  mentioned  that  any 
reservation  was  made  in  the  deed  of  a  right 
to  a  continuation  of  equitable  Intervention  as 
to  the  remainder  of  the  real  property  which 
might  be  affected  by  the  alleged  overflow,  or 
by  the  driving  or  storing  of  saw  logs  in  the 
streams  specified.  The  plaintiff  at  the  trial, 
referring  to  the  injury  to  his  land  which  he 
maintains  he  sustained,  testified  as  follows: 
"I  consider  the  value  is  lost  on  about  10  or  15 
acres,  taken  on  the  whole  place."  It  will  be 
remembered  that  he  conveyed  to* the  defendant 
a  greater  area  of  land,  and,  in  the  absence 
of  any  reservation  in  the  deed,  it  must  be 
taken  for  granted  that  he  thereby  released  to 
the  defendant  all  claim  to  injunctive  relief  as 
against  the  entire  premises,  Including  any  in- 
jury thereto. 

Believing  that  the  deed  brings  the  case 
within  the  legal  principle  announced  In  the 
cases  adverted  to,  the  appeal  must  be  dis- 
missed, and  it  is  so  ordered. 


COFFEY  v.  SMITH  et  al. 

(Supreme  Court  of  Oregon.    Nov.  17,  1908.) 

1.  Mechanics'  Liens  (f  271*)  — Claim  foe 
LiiEN— Time  of  Filing— Pleadino. 

The  complaint  of  an  original  contractor  for 
a  mechanic's  lien  for  work,  under  a  contract  to 
do  the  plumbing  in  a  building,  fails  to  show 
that  the  contractor  filed  his  claim  for  a  lien 
within  60  days  "after  completion  of  his  con- 
trac«,"  the  time  limited  therefor  by  B.  &  C. 


Comp.  |  5644,  it  averring  that  he  filed  it  within 
60  days  after  "completion  of  the  building." 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  8  504 ;  Dec  Dig.  §  271.*] 

2.  Mechanics'  Liens  (I  132*)  —  Claim  fob 
Lien— Time  fob  Filing— "Completion  of 
contbact." 

The  "completion"  of  a  contract  to  do  the 
plumbing  in  a  building,  within  60  days  after 
which  B.  &  C.  Comp.  §  5644,  requires  the  claim 
for  a  lien  to  be  filed,  is  the  time  when  the  con- 
tractor substantially  completed  it,  supposed  he 
had  finished  the  work,  got  the  city  plumbing 
inspector  to  examine  and  pass  on  the  work,  and 
took  his  tools  and  men  away,  and  not  the  time 
when,  several  months  later,  after  a  dispute  as 
to  amount  due,  he  did  a  few  hours  work,  nor 
the  time  when  thereafter  the  plumbing  inspector 
issued  his  certificate,  though  by  the  contract  the 
work  was  to  be  done  to  his  satisfaction  as  re- 
gards quality. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §§  195-198;  Dec  Dig.  $ 
132*j 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Arthur  L  Frazer,  Judge. 

Suit  by  B.  D.  Coffey  against  O.  M.  Smith 
and  others.  Decree  for  plaintiff.  Certain 
defendants  appeal.   Reversed  and  dismissed 

This  Is  a  suit  to  foreclose  a  mechanic's 
lien,  and  was  instituted  by  B.  D.  Coffey,  as 
an  original  contractor,  against  O.  M.  Smith, 
who,  it  is  alleged,  is  the  owner  of  the  dwell- 
ing house,  the  subject-matter  of  the  lien,  and 
the  reputed  owner  of  the  lot  upon  which  it 
was  built,  viz.,  lot  2,  block  11,  West  Piedmont 
in  Multnomah  county.  It  is  further  alleged 
that  the  Title  Guarantee  &  Trust  Company, 
a  corporation,  one  of  the  defendants,  held 
the  legal  title,  in  trust,  however,  at  the  time 
the  building  was  constructed,  which  was 
done  with  its  knowledge  and  consent.  Sarah 
A.  Church,  a  subsequent  purchaser  thereof, 
was  made  a  defendant,  but,  she  having  died 
pending  the  suit,  her  Interest  devolved  upon 
her  daughter,  Harriett  E.  McGuire,  who  was 
substituted  as  defendant  The  Hen  claimed 
Is  for  the  reasonable  value  of  material,  al- 
leged to  have  been  furnished,  and  labor  per- 
formed, between  May  12,  and  December  13, 
1905,  In  doing  the  plumbing  in  the  construc- 
tion of  such  dwelling.  The  amount  of  the 
claim  is  $100,  after  making  a  credit  of  $10, 
money  received  on  account  It  is  alleged 
that  on  December  13,  1905,  and  within  60 
days  after  the  completion  of  the  building, 
plaintiff  filed  his  notice  or  claim  of  lien 
substantially  as  required  by  the  statute,  set- 
ting forth,  the  same  in  full.  Defendants 
Smith  and  the  trust  company  answered,  deny- 
ing the  material  allegations  of  the  complaint, 
and,  as  an  affirmative  defense,  averred  sub- 
stantially that  Smith  entered  into  a  contract 
with  C.  N.  Willoaghby,  the  owner  of  the 
equitable  title  to  the  lot,  to  construct  this 
dwelling  thereon,  and  that  he  sublet  to  plain- 
tiff the  contract  for  plumbing  it,  which  the 
latter  agreed  to  do,  in  accordance  with  the 
ordinances  of  the  city  of  Portland,  and  to  the 
satisfaction  of  the  city  plumbing  inspector; 


♦For  other  case*  mo  tame  topic  and  section  NUMBER  In  Dec.  ft  Am.  Dig».  1907  to  date,  ft  Reporter  Indexes 
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that  plaintiff  entered  on  the  performance  of 
his  contract,  but  wholly  failed  to  complete 
the  Bame  In  accordance  with  its  terms,  or  at 
ill,  and  that  on  July  25,  1905,  he  wholly 
abandoned  his  contract,  and  refused  to  com- 
plete the  same.  The  reply  put  in  issue  the 
new  matter  of  the  answer,  and  after  the 
taking  of  testimony,  the  court  found  In  favor 
of  plaintiff,  and  decreed  that  he  have  a  lien 
on  said  building  and  lot  for  the  amount  of 
$90,  and  that  the  same  be  foreclosed.  From 
such  decree  the  defendants,  answering,  have 
appealed. 

John  H.  Hall,  for  appellants.  Andrew  T. 
Lewis  and  Walter  G.  Hayes,  for  respondent 

SLATER,  C.  (after  stating  the  facts  as 
above).  Several  important  questions  have 
been  raised  and  presented  to  this  court,  but 
It  will  be  necessary  to  refer  to  and  consider 
but  one  of  them,  viz.,  whether  the  claim 
for  a  lien  was  filed  within  the  time  required 
by  the  statute.  The  right  to  assert  and  per- 
fect a  mechanic's  lien  is  a  statutory  privilege 
(Brown  v.  Harper,  4  Or.  89),  and  is  in  dero- 
gation of  the  common  law,  and  can  be  estab- 
lished only  by  a  clear  compliance  with  the 
requirements  of  the  statute.  A  party  claim- 
ing such  lien  must  show  a  substantial  com- 
pliance therewith,  and  by  his  complaint  must 
bring  himself  within  its  provisions.  Pile  v. 
Killingsworth,  20  Or.  432,  26  Pac  305;  Al- 
len &  Krosel  v.  Rowe,  19  Or.  188,  23  Pac.  901 ; 
Curtis  v.  Sestanovich,  26  Or.  107,  37  Pac. 
67;  Gordon  v.  Deal,  23  Or.  153,  31  Pac.  287; 
Nicola!  v.  Van  Fridagh,  23  Or.  149,  81  Pac. 
288.  By  section  5644,  B.  &  C.  Comp.,  It  Is 
made  the  duty  of  every  original  contractor, 
within  60  days  after  the  completion  of  his 
contract,  to  file  his  claim  for  a  lien,  while 
all  other  persons  save  the  original  contractor 
are  required  to  file  their  claim  within  30 
days  after  the  completion  of  the  alteration 
or  repair  of  the  structure  for  which  labor 
or  material  has  been  furnished.  As  to  the 
latter,  it  has  been  settled  by  this  court  that 
It  is  within  30  days  from  the  completion  of 
the  building,  and  not  from  the  date  of  fur- 
nishing material,  within  which  the  claim  for 
a  Hen  must  be  filed.  Ainslie  v.  Kohn,  16  Or. 
363,  19  Pac.  97;  Curtis  v.  Sestanovich,  26 
Or.  107,  37  Pac.  67;  Fitch  v.  Howitt,  32  Or. 
404,  52  Pac.  192.  But  the  time  in  which  an 
original  contractor  must  file  his  claim  by  the 
terms  of  the  statute  begins  to  run  from  the 
completion  of  his  contract,  and  not  from  the 
completion  of  the  building.  If  bis  contract 
should  be  for  the  construction  of  a  building, 
"the  completion  of  his  contract"  would  cor- 
respond in  time  with  the  completion  of  the 
building,  and  In  that  event  there  would  be 
no  difference.  But  the  contract  of  an  orig- 
inal contractor,  as  it  was  in  fact  in  this  case, 
might  be  for  the  construction  or  repair  of  a 
particular  part  of  the  building,  and  the  com- 
pletion of  the  contract  and  that  of  the  build- 
ing would  not  necessarily  be  coterminous  as 
to  time.    It  will  be  observed  that  the  com- 


plaint fails  to  state  what  was  plaintiffs  con- 
tract, but  avers  that  he  filed  his  claim  for  a 
lien  on  December  IS,  1905,  and  "within  6ft 
days  after  the  completion  of  the  building." 
The  answer  partially  supplies  this  deficiency 
by  alleging  what  were  the  terms  of  the  con- 
tract, but  it  denies  the  averments  of  the  com- 
plaint as  to  the  time  when  the  lien  was  filed. 
We  cannot  say,  as  a  matter  of  law,  that  the 
completion  of  a  contract  to  do  the  plumbing 
In  a  house  under  course  of  construction  is 
"the  completion  of  the  building,"  and  for  this 
reason  the  complaint  falls  to  make  the  neces- 
sary averment  that  the  claim  for  a  lien  was 
filed  "within  60  days  after  the  completion  of 
his  contract,"  as  required  by  the  statute. 

The  parties  in  the  trial  of  the  case,  how- 
ever, have  assumed  that  a  proper  issue  had 
been  framed  by  the  pleadings  as  to  whether 
the  Hen  was  filed  within  the  time  prescribed 
by  the  statute,  and  for  that  reason  we  have 
examined  the  testimony  and  the  record  t« 
determine  that  question.  Defendants  contend 
that  plaintiff  was  not  an  original  contractor, 
but  a  subcontractor,  and  that  therefore  he 
bad  but  30  days,  after  the  completion  of  the 
building,  in  which  to  file  his  Hen,  and  not 
60  days  after  the  completion  of  his  contract- 
Viewing  the  record,  however,  most  favorably 
to  plaintiff,  and  in  harmony  with  his  conten- 
tion that  he  occupies  the  position  of  an  orig- 
inal contractor,  it  clearly  appears  to  as  that 
his  Hen  was  not  filed  within  60  days  after 
the  completion  of  his  contract  It  was  filed 
December  13  th,  and  to  be  within  the  statute 
his  contract  must  not  have  been  completed 
prior  to  October  14th.  He  claims  to  hare 
done  some  work  necessary  to  complete  his 
contract  on  November  15th,  but  It  occupfed 
but  a  fraction  of  a  day,  and  was  evidently 
inconsiderable  in  amount  and  value  It  con- 
sisted in  putting  In  one  or  more  iron  hooks 
or  straps  to  support  the  pipes  In  the  base- 
ment, and  making  a  slight  alteration  in  the 
pipe  ventllafing  the  trap  to  the  closet  Bnt 
It  appears  from  the  testimony  of  D.  Kahlin, 
plaintiff's  witness,  who  did  the  work  In  the 
first  Instance,  that  this  contract  was  complet- 
ed by  him,  substantially  at  least  on  or  prior 
to  August  18th.  At  that  time  he  had  finished 
the  work,  as  he  thought  took  his  tools  away, 
and,  In  behalf  of  his  principal,  had  requested 
the  city  plumbing  Inspector  to  examine  and 
pass  upon  the  work,  which  was  done  by  that 
officer  on  August  13th,  as  is  shown  by  the  of- 
ficial records  of  the  city.  No  objections  to 
the  work  were  noted  by  the  Inspecting  officer 
upon  his  records.  It  also  appears  quite  clear- 
ly that  plaintiff  immediately  thereafter  acted 
upon  the  theory  that  his  contract  was  com- 
pleted, for  be  directed  his  workman  to  go  to 
other  places  to  work,  and  demanded  of  Smith 
payment  for  this  work;  and,  not  receiving 
payment  In  September,  he  put  his  demand  in- 
to the  hands  of  his  attorney  for  collection, 
who  testifies  he  made  frequent  requests  of 
Smith  for  payment,  and  received  promises 
of  early  settlement   Plaintiff  testifies  when 
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he  returned  from  the  seaside,  the  time  of 
which  he  does  not  fix,  he  applied  to  Smith 
for  the  balance  of  the  money  due  him,  but 
that  the  latter  declined  to  accept  the  build- 
ings, and  when  he  inquired  what  the  trouble 
was.  Smith  told  him  to  go  to  the  plumbing 
Inspector  and  find  out ;  that  he  went  to  that 
officer,  who  Informed  him  that  some  parts 
of  his  work  were  not  satisfactory,  and  that 
he  would  have  to  do  it  over  again  before  a 
certificate  could  be  issued;  that  the  Inspec- 
tor gave  him  a  list  of  what  was  to  be  done 
over,  and  what  he  did  on  November  15th  was 
to  meet  the  requirements  of  the  Inspector. 
Smith  testifies  that  the  differences  between 
himself  and  plaintiff*  arose,  not  so  much  over 
the  deficiencies  In  the  work  on  this  house, 
but  over  the  bad  character  of  plaintiff's  work 
done  on  some  other  houses  not  now  involved 
In  any  suit  pending  between  them,  and  this 
does  not  appear  to  be  denied  by  plaintiff. 
Smith  says  he  had  become  tired  trying  to 
Induce  plaintiff  to  complete  his  work  accord- 
ing to  the  terms  of  his  contract,  and  acting 
on  the  theory  that  plaintiff  had  abandoned 
the  job,  he  delivered  the  house  as  completed 
to  the  parties  for  whom  It  had  been  built. 
While  the  parties  were  thus  contending  about 
the  matter,  the  property  was  sold  to  Mrs. 
Church,  who,  with  her  daughter  and  son-in- 
law,  P.  A.  McGuire,  moved  Into  the  house 
on  September  1st,  where  they  have  since 
resided.  McGuire  testifies  that  plaintiff  came 
there  some  time  in  November,  and  did  a 
small  amount  of  work,  which  consumed  only 
a  few  minutes  of  time,  and  this  was  done 
without  any  request  by  those  occupying  the 
house.  A  final  certificate  approving  the  work 
was  finally  Issued  by  the  Inspector  on  De- 
cember 2d,  which  date  plaintiff  contends  is 
the  completion  of  the  work;  while,  on  the 
other  hand,  defendants  insist  that  the  work 
which  plaintiff  undertook  was  substantially 
completed  as  early  as  June  28th,  at  which 
date  he  abandoned  the  work  and  refused  to 
complete  it,  and  that  the  work  done  by  him 
In  November  was  done  voluntarily  for  the 
purpose  of  renewing  his  Hen  after  the  time 
for  filing  It  had  expired,  and  for  that  reason 
the  lien  subsequently  filed  is  void.  It  is  well 
settled  that  a  contractor  or  materialman  can- 
not revive  or  keep  alive  his  Hen  by  sua  sponte 
performing  a  small  amount  of  labor,  or  fur- 
nishing a  small  amount  of  material  for  that 
purpose  only.  Central  Trust  Co.  v.  Chicago, 
K.  &  T.  Ry.  Co.  (C.  C.)  54  Fed.  598;  Hartley 
v.  Richardson,  91  Me.  424,  40  Atl.  336.  In 
the  latter  case  It  is  held  that  while  the  lien 
law  should  be  construed  favorably  to  the 
laborer,  the  rights  of  the  owner  and  subse- 
quent grantees  should  also  be  respected,  and 
that  the  laborer  ought  not  to  be  encouraged 
to  leave  some  trifling  matter  incomplete,  and 
wait  to  see  if  his  payment  is  made,  and.  If 
that  fails,  complete  any  trifling  work  left, 
and  be  allowed  to  revive  and  continue  his 
Hen  to  the  detriment  of  parties  who,  in  good 
faith,  relying  upon  the  records  and  the  ap- 


parent completion  of  the  work  of  the  laborer, 
pay  the  contractor,  or  take  a  conveyance  of 
the  property. 

After  the  substantial  completion  of  his  con- 
tract on  or  about  August  13th,  plaintiff 
should  not  be  permitted,  by  unreasonable 
delay  In  the  performance  of  trifling  matters, 
which  could  and  should  have  been  done  at 
an  earlier  time,  postpone  the  date  from  which 
the  time  allowed  by  the  statute  begins  to  run. 
Cooley  v.  Holcomb,  68  Conn.  35,  35  Atl.  765; 
Cole  v.  Uhl,  46  Conn.  296;  Dayton  v.  Minn. 
R.  &  I.  Co.,  63  Minn.  48,  65  N.  W.  133;  Bur- 
leigh Bid.  Co.  v.  Building  Co.,  13  Colo.  App. 
455,  59  Pac.  83.  If,  when  Inspected,  August 
13th,  the  work  was  not  satisfactory  to  the 
Inspector,  the  duty  was  upon  plaintiff  to 
ascertain  what  was  necessary  to  be  done, 
and  meet  the  requirements  within  a  reason- 
able time,  and  the  burden  Is  on  the  Hen 
claimant  to  show  affirmatively  that  there 
was  no  unnecessary  or  unreasonable  delay. 
Sanford  v.  Frost,  41  Conn.  617.  Here  more 
than  60  days  have  transpired  between  the 
cessation  of  work  when  plaintiff  and  his 
employe  evidently  understood  and  contended 
that  the  contract  was  completed  and  the 
time  when  the  small  amount  of  additional 
work  was  performed,  and  after  a  controversy 
had  arisen  about  the  amount  due. 

At  the  argument  a  theory  was  advanced  by 
plaintiff's  counsel,  to  the  effect  that  as  de- 
fendants had  averred  in  their  answer  that 
the  work  was  to  be  done  to  the  satisfaction 
of  the  plumbing  inspector  of  the  city  of 
Portland,  the  contract  could  not  be  consider- 
ed as  completed  until  such  officer  had  issued 
his  certificate  to  that  effect,  which  was  not 
done  until  December  2d,  and  that  plaintiff's 
time  to  file  a  lien  would  run  from  that  date, 
but  by  the  alleged  contract  the  inspector  was 
arbiter,  at  most,  only  of  the  quality  of  the 
work,  and  any  act  of  his  in  inspecting  or  de- 
laying the  issuance  of  his  certificate  would 
not  extend  the  time  allowed  by  law  to  the 
plaintiff  after  the  completion  of  the  contract 
In  which  to  file  his  Hen.  Beatty  v.  Mills,  113 
Cal.  312,  45  Pac.  468. 

From  these  considerations,  it  follows  that 
plaintiff's  alleged  Hen  was  not  filed  within 
time,  and  is  therefore  Invalid,  and  the  decree 
should  be  reversed  and  the  complaint  dis- 
missed. 


COFFEY  v.  SMITH  et  al. 
(Supreme  Court  of  Oregon.   Nov.  17,  1908.) 

Appeal  from  Circuit  Court,  Multnomah  Coun- 
ty: Arthur  L.  Frazer,  Judge. 

Suit  by  B.  D.  Coffey  against  O.  M.  Smith 
and  others.  Decree  for  plaintiff.  Certain  de- 
fendants appeal.    Reversed  and  dismissed. 

John  H.  Hall,  for  appellants.  Andrew  T. 
Lewis  and  Walter  G.  Hayes,  for  respondent. 

SLATER,  C.  This  is  a  suit  to  establish  and 
foreclose  an  alleged  mechanic's  lien  upon  a 
dwelling  house  constructed  upon  lot  1,  block  11, 
West  Piedmont,  Multnomah  county.    The  ma- 
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terial  facts  in  this  case  are  identical  with  those 
in  the  case  of  Coffey  v.  Smith,  McGuire  et  al., 
97  Pac.  1079,  and  the  conclusion  there  reached  is 
controlling  here,  and  the  same  decree  should  be 
entered. 


COFFEY  v.  SMITH  et  al. 
(Supreme  Court  of  Oregon.   Nov.  17,  1908.) 

Appeal  from  Circuit  Court,  Multnomah  Coun- 
ty :  Arthur  L.  Frazer,  Judge. 

Suit  by  B.  D.  Coffey  against  O.  M.  Smith 
and  others.  Decree  for  plaintiff.  Certain  de- 
fendants appeal.    Reversed  and  dismissed. 

John  H.  Hall,  for  appellants.  Andrew  T. 
Lewis  and  Walter  G.  Hayes,  for  respondent 

SLATER,  C.  This  is  a  suit  to  establish  and 
enforce  an  alleged  mechanic's  lien  upon  two 
dwelling  houses  constructed  upon  the  east  two- 
thirds  of  lots  9  and  10,  block  11,  Albina  home- 
stead in  Multnomah  county.  The  materia]  facts 
in  this  case  are  substantially  the  same  as  those 
in  the  case  of  Coffey  v.  Smith.  McGuire,  et  al., 
97  Pac.  1079,  and  the  conclusion  there  reached 
is  controlling  here.  The  same  decree  should  be 
entered. 


A.  H.  AVERILL  MACHINERY  CO.  v.  ALL- 
BRITTON  et  al. 

(Supreme  Court  of  Washington.    Nov.  10, 
1008.) 

1.  Chattel  Mortgages  (§  90*)  —  Record  — 
Sufficiency. 

Under  Sess.  Laws  1899,  p.  158.  c.  98,  fr  2, 
requiring  a  chattel  mortgage  to  be  filed  with 
the  county  auditor,  who  shall  enter  in  a  book 
the  time  of  filing,  the  names  of  the  parties,  the 
date,  the  amount  and  time  when  due  and  of 
release,  which  book  shall  be  indexed  and  section 
8,  making  a  chattel  mortgage  so  filed  and  in- 
dexed notice,  a  chattel  mortgage  placed  on  file 
in  the  auditor's  office  and  duly  indexed  was  no- 
tice, though  not  copied  at  length  upon  the  rec- 
ords, as  in  the  case  of  real  estate  mortgages. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §§  1C8-171 ;  Dec.  Dig.  8  90.*] 

2.  Judgment  (8  654*)— Conclusiveness— Dis- 
missal—"Without  Prejudice." 

A  judgment  of  dismissal  "without  preju- 
dice" is  not  res  judicata  of  the  merits  of  the 
controversy,  notwithstanding  the  judgment  en- 
try further  recites  that  testimony  waB  taken, 
and  was  not  sufficient  to  warrant  the  relief 
asked. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1165;  Dec.  Dig.  §  654.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7507-7509;  vol.  8,  p.  7837.] 

3.  Chattel  Mortgages  (8  3*)  —  Construc- 
tion and  Operation— What  Law  Gov- 
erns. 

The  law  in  force  when  a  mortgage  is  made 
becomes  a  part  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  8  3;  Dec.  Dig.  8  3.*] 

4.  Chattel  Mortgages  (8  138*) — Priorities 
—Mechanics'  Liens. 

Under  Ballinger's  Ann.  Codes  &  St.  8  5903 
(Pierce's  Code,  8  6105),  preferring  a  mechanic's 
lien  to  any  lien,  mortgage,  or  other  incumbrance 
attaching  subsequently  to  the  commencement  of 
the  labor  or  the  furnishing  of  the  material,  and 
to  a  lien,  mortgage,  or  other  incumbrance  at- 
taching previously  to  that  time,  and  which  was 
not  filed  or  recorded,  and  of  which  claimant 
had  no  notice,  a  lien  for  labor  performed  upon 


a  traction  engine  is  not  preferred  to  a  prior 
mortgage,  which  had  been  filed  and  indexed,  so 
as  to  give  constructive  notice. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  8  229 ;  Dec  Dig.  8  138-*J 

5.  Judgment  (8  654*)  —  Foreclosure  —  Per- 
sons Concluded. 

A  senior  chattel  mortgagee,  not  made  a 

party  to  a  mechanic's  lien  foreclosure,  was  not 

bound  thereby,  or  by  the  sale  made  tb«Teund*r. 
[Ed.  Note.— For  other  cases,  see  Judgment, 

Cent.  Dig.  f  1208;  Dec.  Dig.  8  654.*] 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; A.  E.  Rice,  Judge. 

Chattel  mortgage  foreclosure  by  the  A.  H 
Averhill  Machinery  Company  against  J.  B. 
Allbritton  and  P.  Gustaveson.  Judgment  for 
plaintiff,  and  Gustaveson  appeals.  Affirmed. 

G.  E.  Hamaker,  for  appellant  M.  E.  Har- 
mon, for  respondent. 

HADLEY,  C.  J.  This  action  was  instituted 
to  foreclose  a  chattel  mortgage  upon  a  Buf- 
falo Pitts  traction  engine.  The  mortgage  and 
unpaid  notes  secured  by  it  had  been  assigned 
by  the  original  mortgagee  to  the  plaintiff, 
and  the  plaintiff  brought  the  action  against 
the  mortgagor  and  maker  of  the  notes,  and 
also  against  the  defendant  Gustaveson  as  a 
person  claiming  some  interest  in  the  mortgag- 
ed property.  The  case  was  tried  upon  an 
agreed  statement  of  facts,  the  essential  facts 
being  as  follows:  The  mortgage  was  made 
September  21,  1903,  and  the  engine  was  then 
situated  In  Lewis  county,  Wash.  The  mort- 
gage was  duly  executed  as  a  chattel  mort- 
gage, with- necessary  acknowledgment  and  ac- 
companying affidavit  that  it  was  made  in 
good  faith,  without  intent  to  defraud  credit- 
ors. It  was  filed  in  the  auditor's  office  of 
Lewis  county  on  the  same  day,  and  was  duly 
Indexed  by  the  auditor,  as  provided  by  law. 
At  all  times  since  the  mortgage  has  remain- 
ed, and  Is  now,  on  file  in  the  auditor's  office. 
In  the  month  of  August,  1906,  the  defendant 
Gustaveson  performed  labor  upon  the  en- 
gine at  the  request  of  the  owner,  and  in  or- 
der to  se?ure  payment  for  the  same,  he  filed 
and  recorded  In  the  auditor's  office  a  notice 
of  lien,  as  provided  by  law.  In  the  month  of 
November  of  the  same  year  he  proceeded  to 
foreclose  the  lien,  and  obtained  a  judgment 
of  foreclosure  in  the  superior  court  Execu- 
tion sale  was  made  upon  said  judgment,  and 
the  defendant  Gustaveson  became  a  purchas- 
er. The  sheriff  executed  to  the  purchaser  a 
bill  of  sale  for  the  engine,  and  the  same  was 
recorded  in  the  auditor's  office.  The  mort- 
gage and  its  assignment  were  not  recorded  in 
the  manner  provided  by  law  for  the  record 
of  real  estate  mortgages,  and  the  defendant 
Gustaveson  had  no  notice  thereof,  except  such 
notice  as  the  filing  and  recording  as  above 
stated  gave  him.  When  Gustaveson  foreclos- 
ed his  Hen  upon  the  engine,  he  did  not  make 
the  plaintiff  a  party  to  the  action,  and  the 
plaintiff  had  no  notice  of  the  pendency  of 
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the  foreclosure.  On  the  above  facts  the 
court  entered  judgment  in  favor  of  the  plain- 
tiff, foreclosing  its  mortgage,  and  establish- 
ing plaintiffs  mortgage  Hen  as  prior  to  the 
lien  of  defendant  Gustaveson.  Gustaveson 
has  appealed. 

It  is  contended  that  the  respondent's  mort- 
gage was  not  recorded  so  as  to  make  its  rec- 
ord notice  to  appellant.  The  full  contents 
of  the  mortgage  were  not  copied  upon  the 
records,  as  in  the  case  of  real  estate  mort- 
gages, but  the  instrument  Itself  was  placed 
on  file  and  was  duly  indexed  In  the  auditor's 
office.  The  latest  statute  governing  the  rec- 
ord of  chattel  mortgages,  so  far  as  we  are 
advised,  is  to  be  found  in  chapter  98,  p.  157, 
Sess.  Laws  1899.  Section  2  (page  158)  of  the 
chapter  is  as  follows:  "Every  such  Instru- 
ment within  ten  days  from  the  time  of  the 
execution  thereof  shall  be  filed  in  the  office 
of  the  county  auditor  of  the  county  In  which 
the  mortgaged  property  Is  situated,  and  such 
auditor  shall  file  all  such  Instruments  when 
presented  for  the  purpose,  upon  the  payment 
of  the  proper  fees  therefor,  indorse  thereon 
the  time  of  reception,  the  number  thereof, 
and  shall  enter  In  a  suitable  book  to  be  pro- 
vided by  him  at  the  expense  of  his  county, 
with  an  alphabetical  index  thereto,  used  ex- 
clusively for  that  purpose,  ruled  Into  sepa- 
rate columns  with  appropriate  heads:  The 
Time  of  Filing,*  'Name  of  Mortgagor,'  'Name 
of  Mortgagee,'  'Date  of  Instrument,'  'Amount 
Secured,'  'When  Due,'  and  'Date  of  Release.' 
An  Index  to  said  book  shall  be  kept  tn  the 
manner  required  for  indexing  deeds  to  real 
estate,  and  the  county  auditor  shall  receive 
for  the  services  required  by  this  act  the  sum 
of  fifteen  cents  for  every  instrument,  and  the 
moneys  so  collected  shall  be  accounted  for  as 
other  fees  of  his  office.  Such  Instrument 
shall  remain  on  file  for  the  inspection  of  the 
public.*'  The  instrument  in  the  case  at  bar 
was  recorded  in  accordance  with  the  above 
statute.  The  next  section  provides  that 
"every  mortgage  filed  and  indexed  in  pur- 
suance of  this  act  shall  be  held  and  con- 
sidered to  be  full  and  sufficient  notice  to  all 
the  world  of  the  exlsteuce  and  conditions 
thereof.  •  •  • "  Appellant  must  there- 
fore be  held  to  have  had  notice  of  the  mort- 
gage. 

It  appears  from  the  record  that  in  De- 
cember, 1900,  the  respondent  commenced  an 
action  to  foreclose  this  same  mortgage,  and 
that  such  proceedings  were  thereafter  had 
as  resulted  In  a  dismissal  of  the  action.  Ap- 
pellant now  contends  that  the  Judgment  ren- 
dered In  that  action  was  res  judicata  of  the 
subject-matter  of  this  action.  It  Is  argued 
that  the  court  considered  and  adjudicated  the 
case  upon  its  merits.  The  judgment  entered 
by  the  court,  however,  expressly  stated  that 
"said  action  be,  and  the  same  is,  hereby,  dis- 
missed, without  prejudice  to  the  parties  here- 
in." This  recital  clearly  shows  that  the 
court  did  not  intend  to  determine  the  cause 
finally  and  upon  Its  merits.    While  It  Is 


true  the  judgment  entry  further  recites  that 
testimony  was  taken,  and  that  the  testimony 
provided  by  the  plaintiff  was  not  sufficient  to 
entitle  it  to  the  relief  asked,  still  the  further 
entry  quoted  above  Is  wholly  Inconsistent 
with  an  intention  to  finally  adjudicate  the 
merits.  When  the  words  "without  prejudice" 
are  used  in  an  order  of  dismissal,  they  have 
a  well-defined  meaning,  and  are  always  used 
for  the  express  purpose  of  preventing  the 
dismissal  from  becoming  a  bar  to  the  bring- 
ing of  another  action.  "To  obviate  the  gen- 
eral presumption  of  dismissal  upon  the  merits 
the  dismissal  should  be  stated  in  express 
terms  to  be  made  'without  prejudice.'  Wher- 
ever It  Is  not  actually  upon  the  merits,  the 
term  Is  used  In  order  to  reserve  to  the  par- 
ties the  t  privilege  of  enforcing  their  rights 
by  subsequent  proceedings,  and  to  destroy  the 
effect  of  dismissal  as  a  bar."  6  Enc.  PI.  & 
Pr.  994-900.  This  court  has  held  that  a 
judgment  of  dismissal  without  prejudice  does 
not  have  the  effect  of  res  judicata  on  the 
merits  of  the  controversy,  even  If  the  court 
erred  In  refusing  to  give  judgment  on  the 
merits.  Bates  v.  Drake,  28  Wash.  447,  08 
Pac  901.  Observations  made  in  that  case 
seem  particularly  apt,  as  being  conclusive 
against  the  appellants'  contention  here.  The 
court  said:  "The  respondents  next  insist  that 
the  appellants  cannot,  in  any  event,  recover, 
because  the  question  became  res  judicata 
in  the  former  action  mentioned,  which,  as 
we  have  said,  was  dismissed  without  prej- 
udice. It  is  not  contended  that  the  judgment 
actually  entered  therein  has  the  effect  of  res 
judicata  on  the  merits  of  the  controversy,  but 
that  the  respondents  were  entitled  in  that 
action  to  a  judgment  on  the  merits,  and 
that  the  court  erred  in  refusing  to  enter  it. 
It  is  evident,  however,  that  it  Is  to  the  judg- 
ment actually  entered  In  an  action  which  is 
or  is  not  a  bar  to  another  action,  not  a  judg- 
ment that  might,  or  ought  to  have  been,  en- 
tered therein.  It  is  perhaps  needless  to  add 
that  a  judgment  of  dismissal  of  an  action 
without  prejudice  is  not  a  bar  to  another 
action  between  tne  same  parties  for  the  same 
cause  of  action." 

The  remaining  question  In  the  case  is 
whether  the  appellant  could  secure  a  lien 
subsequent  to  respondent's  mortgage,  and 
without  notice  to  the  holder  of  the  mortgage, 
or,  without  making  It  a  party  to  the  action 
foreclosing  the  Hen,  could  secure  a  judgment 
cutting  off  respondent's  rights  in  the  proper- 
ty. The  law  in  force  when  the  mortgage 
contract  was  made  became  a  part  of  the  con- 
tract The  law  upon  the  subject  of  liens 
of  mechanics  and  materialmen  at  that  time 
provided  as  follows:  "The  Hens  created  by 
this  chapter  are  preferred  to  any  Hen,  mort- 
gage or  other  Incumbrance  which  may  attach 
subsequently  to  the  time  of  the  commence- 
ment of  the  performance  of  the  labor,  or  the 
furnishing  of  the  materials  for  which  the 
right  of  Hen  is  given  by  this  chapter,  and  are 
also  preferred  to  any  Hen,  mortgage  or  other 
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incumbrance  which  may  have  attached  pre- 
viously to  that  time,  and  which  was  not 
filed  or  recorded  so  as  to  create  constructive 
notice  of  the  en  me  prior  to  that  time,  and 
of  which  the  lien  claimant  had  no  notice." 
Ball  lager's  Ann.  Codes  &  St  S  6903  (Pierce's 
Code,  i  6105).  It  Is  manifest  from  the  above 
statute  that  a  Hen  such  as  appellant's  Is  not 
preferred  to  a  lien  mortgage  or  other  Incum- 
brance prior  in  point  of  time,  and  which  was 
filed  or  recbrded  so  as  to  give  constructive 
notice.  Respondent's  mortgage,  as  we  have 
seen,  had  been  filed  and  Indexed  so  as  to  give 
constructive  notice  long  before  the  creation 
of  appellant's  right  to  a  lien.  His  lien  was 
therefore  junior  to  respondent's  mortgage, 
and  respondent,  not  being  a  party  to  the 
Hen  foreclosure,  was  not  bound  thereby,  or 
by  the  sale  made  thereunder. 

We  think  the  judgment  is  right,  and  It  is 
affirmed. 

RUDKIN,  CROW,  DUNBAR,  MOUNT, 
and  ROOT,  JJ.,  concur. 


HAMILTON  v.  WITNER  et  al. 

(Supreme  Court  of  Washington.    Nov.  7, 
1908.) 

1.  Adverse  Possession  (|  77*)— Payment  of 
Taxes— Color  or  Title— Void  Deed. 

Even  a  void  deed  constitutes  color  of  title, 
within  Ballinger's  Ann.  Codes  &  St.  §  5503 
(Pierce's  Code,  5  1160),  providing  that  one  who 
shall  remain  in  actual,  open,  and  notorious  pos- 
session of  lands  for  seven  years  under  claim 
and  color  of  title  made  in  good  faith,  and  shall 
during  that  time  pay  all  taxes,  shall  be  the  legal 
owner  to  the  extent  of  his  paper  title ;  and 
hence,  where  a  purchaser  of  land  at  a  guard- 
ian's sale  went  into  immediate  possession  under 
the  deed  in  good  faith,  under  a  claim  of  right 
and  of  title,  and  he  and  his  grantees  maintained 
possession  and  paid  taxes  continuously  for  about 
25  years,  the  grantees  became  owners  of  the 
land  to  the  extent  of  their  paper  title,  even 
though  the  guardian's  deed  were  void. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  455-457;  Dec.  Dig.  S 
77.*] 

2.  Costs  (J  182*)  —  Taxation  —  Preparing 
Ev  i  dence— Documentary  Evidence  —  Cop- 
ies. 

Where  defendants,  in  the  exercise  of  prop- 
er diligence  in  preparing  for  trial,  obtained  cer- 
tified copies  of  deeds  and  records  to  be  used  in 
evidence,  they  were  entitled  to  the  cost  thereof 
upon  a  judgment  of  dismissal,  though  an  ante- 
trial  agreement  as  to  the  facts  was  afterwards 
made  which  embodied  the  facta  shown  by  the 
copies. 

(Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  i  714 ;  Dec.  Dig.  §  182.*] 

3.  Appeal  and  Error  (§  267*)— Objections 
Not  Made  Below— .Judgment  fob  Costs. 

An  error  in  rendering  judgment  for  costs 
against  sureties  on  plaintiffs  cost  bond  may  be 
reviewed,  though  it  was  not  raised  below  by  mo- 
tion to  retax;  Ballinger's  Ann.  Codes  &  St.  § 
5051  (Pierce's  Code,  8  008).  declaring  It  unnec- 
essary to  except  to  a  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1572;  Dec.  Dig.  §  267.*J 


4.  Appeal  and  Error  (|  45*)— Decisions  Re- 
viewable —  Amount  in  Controversy  - 
Costs. 

An  error  in  rendering  judgment  for  costs 
against  sureties  on  plaintiffs  cost  bond,  in  an 
action  of  ejectment,  may  be  reviewed,  tfaurzh 
in  amount  less  than  $200,  the  action  not  being 
one  at  law  for  the  recovery  of  money  or  person- 
al property,  where  the  original  amount  in  con- 
troversy, or  the  value  of  the  property  does  not 
exceed  $200. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §S  152,  172;  Dec.  Dig.  5  45."} 

Appeal  from  Superior  Court,  Cnehalia 
County;  Mason  Irwin,  Judge. 

Ejectment  by  Jlmerson  Hamilton  against 
Harriet  P.  Witner  and  husband.  There  was 
a  judgment  of  dismissal,  and  a  judgment  for 
costs  against  D.  E.  Henderson  and  another, 
sureties  on  plaintiffs  cost  bond,  and  plaintiff 
and  the  sureties  appeal.  Judgment  for  de- 
fendant affirmed,  and  judgment  against  the 
sureties  reversed. 

F.  C.  Kapp  and  Ellas  A  Wright  for  ap- 
pellants. Frank  Groundwater  and  W.  H. 
Abel,  for  respondents. 

HADLEY,  C.  J.  This  Is  an  action  in  eject- 
ment brought  by  the  appellant  Hamilton 
against  the  defendants.  The  defendants  mov- 
ed for  a  bond  for  costs,  which  was  given, 
with  appellants  Henderson  and  Harris  as 
sureties  thereon.  The  cause  was  tried  upon 
an  agreed  statement  of  facts,  the  essential 
facts  being  as  follows:  On  March  9,  1877, 
the  plaintiff's  father  and  mother  resided  in 
Thurston  county,  Wash.,  and  they  were  then 
the  owners  In  fee  simple,  by  title  deducible 
of  record,  from  the  United  States,  of  certain 
real  estate  situate  In  Chehalls  county.  Wash., 
described  as  the  east  half  of  the  southeast 
quarter  of  section  33,  and  the  west  half  of 
the  southwest  quarter  of  section  34,  all  in 
township  18  north,  range  6  west  of  the  Wil- 
lamette Meridian.  On  said  day,  still  owning 
the  land  as  aforesaid,  the  plaintiff's  father 
died  intestate,  leaving  surviving  him  as  his 
sole  heirs  at  law  his  widow  and  three  minor 
children,  of  whom  the  plaintiff  was  one,  he 
having  been  born  May  18,  1876.  Thereafter 
the  estate  of  plaintiff's  father  was  adminis- 
tered in  the  probate  court  of  Thurston  coun- 
ty, which  court  had  full  jurisdiction,  and  in 
the  administration  proceedings  an  order  of 
distribution  was  made  on  the  24th  day  of 
April,  1882,  whereby  an  undivided  one-half 
of  the  aforesaid  land  was  distributed  to  the 
widow,  and  one-sixth  to  each  of  the  three 
minor  children.  Some  time  prior  to  the  de- 
cree of  distribution  the  widow  and  minor 
children  moved  from  Thurston  count}-,  and 
established  their  residence  upon  the  said  land 
in  Chehalls  county,  and  continued  to  live 
there  until  dispossessed  by  one  Axford,  as 
hereinafter  staL  1.  Subsequent  to  the  decree 
of  distribution  certain  proceedings  were  had 
In  the  probate  court  of  Chehalls  county, 
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whereby  the  mother  of  the  minor  children 
was  appointed  their  guardian.  In  the  mean- 
time the  mother  had  remarried,  and  her  ap- 
pointment and  qualification  as  guardian  was 
under  the  name  of  Sarah  J.  Morton.  As 
guardian  she  filed  an  Inventory,  showing  her 
three  wards  to  be  the  owners  of  an  undivid- 
ed one-half  of  this  land.  Thereafter  the 
guardian  petitioned  the  probate  court  for  an 
order  to  sell  the  real  estate  of  her  wards. 
An  order  to  show  cause  was  made.  The 
same  came  on  for  hearing  at  the  time  fixed 
by  the  court,  and  the  guardian  then  appeared 
In  person  and  moved  "to  vacate  said'  peti- 
tion," which  motion  was  granted.  On  the 
same  day  the  mother  filed  a  petition  in  the 
probate  court,  asking  a  partition  of  the 
land.  The  paper  was  not  entitled  as  in  the 
guardianship  proceedings,  but  was  designated 
as  "In  the  matter  of  the  estate  of  JImerson 
Hamilton,  deceased."  Thereafter  such  pro- 
ceedings were  had  that  the  court  appointed 
three  persons  to  make  partition  and  division 
of  the  land,  and  these  reported  that  the  divi- 
sion could  not  be  justly  made.  Whereupon 
the  court  made  an  order,  in  which  it  was  re- 
cited that  the  petition  for  partition  was  filed 
"in  the  matter  of  the  estate  and  guardianship 
of  the  minor  children,"  and  the  guardian 
was  ordered  to  sell  the  land.  Notice  of  such 
sale  was  given  by  the  guardian,  as  directed 
by  the  court,  and  the  sale  of  this  particular 
land  was  made  by  her,  as  guardian,  to  W.  R. 
Axford,  for  the  consideration  of  $800  cash. 
The  sale  was  approved  and  affirmed  by  the 
court,  and  the  guardian  was  ordered  to  ex- 
ecute a  deed  to  the  purchaser,  which  she  did 
September  30,  1882.  The  purchaser  Axford 
went  Into  possession  on  the  same  day,  and 
he  and  his  grantees,  including  the  defendants, 
have  ever  since  been  in  the  actual,  exclusive, 
open,  notorious,  and  adverse  possession,  as- 
serting title  to  the  land  in  fee  simple  under 
said  sale,  and  they  have  paid  all  taxes  there- 
on from  year  to  year  as  the  same  became 
due.  They  have  treated  the  property  as  their 
own,  cultivated  the  land,  and. have  at  all 
times  since  September,  1882,  enjoyed  all  the 
Income  and  profits  arising  therefrom.  From 
the  above  facts  the  court  concluded  that,  at 
all  times  since  September  30,  1882,  the  de- 
fendants or  their  grantors  have  been  in  the 
adverse  possession  of  the  land,  claiming  in 
good  faith  to  be  Its  owners,  and  that  said 
possession  at  all  times  has  been,  and  still  is, 
under  claim  of  right  and  color  of  title  de- 
ducible  of  record  from  the  United  States. 
Judgment  was  entered  in  favor  of  the  de- 
fendants, dismissing  plaintiff's  action  without 
right  to  further  prosecute.  Judgment  for 
costs  was  also  entered  against  the  sureties 
upon  the  cost  bond.  The  plaintiff  and  also 
the  sureties  have  appealed. 

This  suit  was  commenced  May  6,  1907, 
which  was  12  days  before  the  expiration  of 
10  years  following  the  date  that  the  ap- 
pellant attained  his  majority.    It  Is  there- 


fore claimed  that  the  action  Is  not  barred  by 
the  general  10-ycar  statute  of  limitations,  for 
the  reason  that  it  was  brought  within  10 
years  from  the  time  of  the  removal  of  the 
appellant's  disability,  in  accordance  with  sec- 
tion 4809,  BaUinger's  Ann.  Codes  &  St. 
(Pierce's  Code,  §  293).  We  have,  however, 
nothing  to  do  here  with  the  10-year  statute. 
If  respondents  are  entitled  to  the  benefits  of 
section  5503,  BaUinger's  Ann.  Codes  &  St. 
(Pierce's  Code,  |  1100).  That  section  Is  as 
follows:  "Every  person  in  actual,  open  and 
notorious  possession  of  lands  or  tenements 
under  claim  and  color  of  title,  made  in  good 
faith,  and  who  shall  for  seven  successive 
years  continue  in  possession  and  shall  also 
during  said  time  pay  all  taxes  legally  as- 
sessed on  such  lands  or  tenements,  shall  be 
held  and  adjudged  to  be  the  legal  owner  of 
said  lands  or  tenements,  to  the  extent  and 
according  to  the  purport  of  his  or  her  paper 
title.  All  persons  holding  under  such  posses- 
sion, by  purchase,  devise  or  descent,  before 
said  seven  years  shall  have  expired,  and  who 
shall  continue  such  possession  and  continue 
to  pay  the  taxes  as  aforesaid,  so  as  to  com- 
plete the  possession  and  payment  of  taxes 
for  the  term  aforesaid,  shall  be  entitled  to 
the  benefit  of  this  section."  It  is  admitted 
by  appellant  that,  If  respondents'  possession 
and  that  of  their  grantors  has  been  and  is 
under  claim  and  color  of  title  in  good  faith, 
then  the  Judgment  is  right.  It  Is,  however, 
contended  that  the  facts  do  not  show  the  ex- 
istence of  color  of  title  in  favor  of  respond- 
ents and  their  grantors.  It  is  argued  that 
the  court  proceedings  in  Chehalls  county 
show  that  the  guardian's  deed  to  respondents' 
grantor  was  void,  and  that  it  did  not,  for 
that  reason,  constitute  color  of  title.  The 
record,  it  is  true,  shows  a  rather  singular  ad- 
mixture of  the  guardianship  and  the  parti- 
tion proceedings,  the  aid  of  the  probate  court 
having  apparently  been  invoked  for  the  lat- 
ter proceeding,  If  It  was  intended  as  such. 
The  court,  however,  declared  in  its  order  of 
sale  that  the  so-called  partition  petition  was 
filed  In  the  guardianship  matter,  and  the  or- 
der of  sale  purports  to  have  been  made  in 
that  matter.  The  probate  court  of  Chehalls 
county  had  Jurisdiction  of  the  subject-matter 
of  the  guardianship,  with  which  matter  we 
think  a  fair  interpretation  of  the  record 
shows  that  the  court  was  all  the  time  intend- 
ing to  deal.  The  proceedings  were  undoubt- 
edly irregular,  but  respondents  contend  that 
the  deed  was  simply  voidable,  and  not  void. 
Assuming  appellant's  position,  however,  that 
the  proceedings  were  such  as  to  render  the 
deed  a  void  one,  still  we  think  the  decided 
weight  of  authority  is  that,  especially  under 
such  statutes  as  ours  (section  5503,  supra), 
even  a  void  deed  constitutes  color  of  title 
where  possession  and  claim  of  title  are  in 
good  faith  made  under  it,  coupled  with  the 
payment  of  taxes.  Speaking  generally  upon 
this  subject  of  color  of  title,  we  find  the  fol- 
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lowing  statement  In  1  Cyc.  1093:  "A  deed 
executed  under  and  by  virtue  of  a  Judgment 
or  decree  gives  color  of  title,  although  such 
judgment  or  decree  is  voidable  or  absolutely 
void.  As  a  general  rule,  deeds  executed  in 
pursuance  of  a  sale  give  color  of  title,  al- 
though the  sale  be  irregular  or  void." 

In  support  of  the  above  statement  citations 
are  made  referring  to  the  decisions  of  22 
states,  and  also  to  decisions  of  the  United 
States  Supreme  Court,  and  other  federal  cas- 
es. With  reference  to  tbe  policy  and  reasons 
for  this  rule  the  Supreme  Court  of  the  United 
States,  in  Pillow  v.  Roberts,  13  How.  472, 
14  L.  Ed.  228,  said:  "Statutes  of  limitation 
are  founded  on  sound  policy.  They  are  stat- 
utes of  repose,  and  should  not  be  evaded  by  a 
forced  construction.  •  *  •  Statutes  of 
limitation  would  be  of  little  use  if  they  pro- 
tected those  only  who  could  otherwise  show 
an  indefeasible  title  to  the  land.  Hence  color 
of  title,  even  under  a  void  and  worthless 
deed,  has  always  been  received  as  evidence 
tbat  the  person  in  possession  claims  for  him- 
self, and  of  course  adversely  to  all  the 
world."  Judge  Dillon  gave  expression  to  the 
same  view  in  Miller  v.  Sullivan,  Fed.  Cas. 
No.  9,592,  4  Dill.  340,  as  follows:  "This  is 
a  wise  statute,  doubly  wise  In  a  new  country, 
for  reasons  which  fully  appear  in  this  case. 
It  would  be  robbed  of  its  virtue  if  it  was 
confined  to  cases  where  the  sale  was  valid, 
for  such  sales  do  not  need  the  protection  of 
such  a  statute.  'They  that  are  whole  need 
no  physician.' "  This  court  expressed  the 
same  view  long  ago,  and  held  that  a  void 
tax  deed  constitutes  color  of  title  as  the  ba- 
sis for  the  running  of  the  statute  of  limita- 
tions. Ward  v.  Huggins,  7  Wash.  617,  32 
Pac.  740,  1015,  36  Pac.  285.  It  was  there 
said:  "We  are  aware  that  there  are  cases 
holding  that  a  void  tax  deed  will  not  consti- 
tute a  basis  for  the  running  of  the  statute  of 
limitations.  But  we  think  such  decisions 
overlook  both  the  philosophy  and  the  object 
of  such  statutes.  Statutes  of  limitation  are 
strictly  statutes  of  repose,  and  the  policy  up- 
on which  they  are  founded  is  that  a  reason- 
able lapse  of  time  shall  put  an  end  to  legal 
strife  and  controversy,  and  that  he  who  neg- 
lects or  refuses  to  assert  his  rights  within 
such  a  time  as  the  Legislature  may  deem 
reasonable  shall  be  conclusively  presumed  to 
have  waived  them.  If  it  is  necessary  for 
one  claiming  the  benefit  and  protection  of  the 
statute  to  first  prove  a  perfect  and  indefeasi- 
ble title,  it  is  impossible  to  perceive  for  what 
purpose  such  statutes  are  enacted.  A  perfect 
title  needs  no  extraneous  aid,  and  if  imper- 
fect ones  are  not  within  the  purview  of  the 
statute,  then  the  law,  In  either  case,  Is  en- 
tirely ineffectual  and  useless,  and  might  well 
be  eliminated  from  the  body  of  statutes." 
The  Supreme  Court  of  the  United  States  rec- 
ognized such  to  be  the  rule  in  this  state  in  its 
decision  in  Dibble  v.  Bellingham  Bay  Land 
Company,  163  U.  S.  63,  16  Sup.  Ct  939,  41 


L.  Ed.  72.  In  Illinois,  where  a  statute  sim- 
ilar to  our  7-year  statute  exists,  it  Is  held 
that,  where  one  pays  the  taxes  for  7  years, 
and  in  good  faith  holds  possession  under  even 
a  void  deed,  such  deed  becomes  color  of  title. 
Nelson  v.  Davidson,  160  111.  254,  43  N.  E.  361. 
31  L  R.  A.  325,  52  Am.  St  Rep.  338.  The 
same  rule  was  recognized  in  Clayton  v.  Feig. 
179  111.  534,  54  N.  E.  149,  where  it  was  held, 
however,  that  the  defense  failed  for  failure 
to  prove  clearly  the  payment  of  taxes.  In 
O'Keefe  v.  Behrens,  73  Kan.  469,  85  Pac.  55.",. 
8  L.  R.  A.  (N.  S.)  354.  the  defendant  had  been 
in  possession  for  8  years  under  a  void  admin- 
istrator's sale,  and  it  was  held  that  the  void 
deed,  together  with  possession,  supported  the 
running  of  the  statute  of  limitations.  An 
extensive  footnote  states  that  the  weight  of 
authority  is  in  accord  with  the  above  deci- 
sion, and  numerous  citations  are  there  collat- 
ed all  to  the  effect  that  a  purchaser  in  posses- 
sion for  the  statutory  period  will  be  protect- 
ed, even  though  the  proceeding  leading  up  to 
the  sale,  or  the  sale  itself,  is  void.  In  Phil- 
adelphia Mortgage  &  Trust  Company  v.  Pal- 
mer, 32  Wash.  455,  73  Pac.  501,  it  was  held 
that  an  invalid  or  void  sheriff's  deed,  when 
possession  was  taken  and  title  was  in  good 
faith  asserted  thereunder,  gave  color  of  title 
sufficient  to  start  in  motion  the  statute  of 
limitations.  In  view  of  the  foregoing  au- 
thorities, it  must  be  held  here  that  the  guard- 
ian's deed  in  the  case  at  bar,  even  though  it 
may  have  been  void,  became  color  of  title 
within  the  meaning  of  our  statute.  Posses- 
sion was  taken  under  it  in  good  faith,  under 
a  claim  of  right  and  of  title,  and  that  posses- 
sion was  maintained  and  the  taxes  paid  by 
respondents  and  their  grantors  from  year  to 
year,  continuously  for  about  25  years,  before 
this  suit  was  brought  This  constituted  own- 
ership in  respondents,  under  section  5503,  su- 
pra, to  the  extent  and  according  to  the  pur- 
port of  their  paper  title.  Their  paper  title 
purports  to  be  a  fee-simple  one,  and  their 
ownership  is  accordingly. 

Appellants  *urge  that  the  court  erred  in 
denying  their  motion  to  retax  certain  costs. 
In  preparing  for  the  trial  respondents  obtain- 
ed certified  copies  of  deeds  and  other  records 
to  be  used  In  evidence.  Before  the  trial, 
however,  a  stipulation  was  made  as  to  the 
facts,  the  facts  shown  by  the  copies  being  em- 
bodied in  the  stipulation.  We  think,  under 
such  circumstances,  respondents  are  entitled 
to  recover  the  costs  of  such  copies.  It  was 
necessary  for  them  to  prepare,  In  a  timely 
way,  for  trial,  and  the  fact  that  an  ante- 
trial  agreement  as  to  the  facts  was  after- 
wards reached  did  not  avoid  the  necessity  for 
the  expenditure  at  the  time  it  was  made.  In 
the  exercise  of  proper  diligence. 

Appellants  Henderson  and  Harris  have  ap- 
pealed for  the  reason  that  judgment  for  costs 
was  entered  against  them  as  sureties  on  the 
cost  bond.   Respondents  concede  that  this 
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was  error,  but  maintain  that  the  question 
cannot  be  raised  here,  for  the  reason  that  It 
was  not  raised  belew  by  motion  to  retax,  and 
for  the  further  reason  that  the  amount  is 
below  $200.  The  question  did  not  arise  until 
the  entry  of  the  judgment,  and  under  section 
5051,  Balllnger's  Ann.  Codes  &  St  (Pierce's 
Code,  8  668),  It  is  not  necessary  to  except  to  the 
judgment  Itself.  See,  also,  Woodhuret  v. 
Cramer,  29  Wash.  40,  69  Pac.  501.  With  ref- 
erence to  the  amount  involved,  we  think  the 
$200  limitation  does  not  govern  here.  This 
is  not  an  action  at  law  for  the  recovery  of 
money  or  personal  property  where  the  orig- 
inal amount  In  controversy,  or  the  value  of 
the  property,  does  not  exceed  $200. 

The  judgment  for  costs  against  the  sure- 
ties, being  admittedly  wrong,  must  therefore 
be  reversed,  and  the  appellants  Henderson 
and  Harris  are  entitled  to  recover  their  nec- 
essary costs  on  the  appeal.  The  judgment 
against  appellant  Hamilton  is  In  all  respects 
affirmed. 

RUDKIN,  MOUNT,  DUNBAR,  and  CROW, 
JJ..  concur.  FULLERTON  and  ROOT,  JJ., 
did  not  sit 


STATE  ex  rel.  SOCIALIST  LABOR  PARTY 

v.  NICHOLS,  Secretary  of  State. 
(Supreme  Court  of  Washington.   Nov.  14,  1908.) 

Mandamus  (§  16*)— Nature  and  Grounds— 

Mandamus  Ineffectual. 

An  application  for  mandamus  to  compel  the 
Secretary  of  State  to  certify  nominations  to  tbe 
several  county  auditors  will  be  denied  where, 
even  if  the  writ  were  granted,  the  ticket  could 
not  be  certified  to  the  several  county  auditors 
and  printed  and  distributed  in  the  short  inter- 
val between  the  application  and  the  election. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  48;   Dec.  Dig.  §  16.*] 

Original  application  for  mandamus  by 
the  state,  on  the  relation  of  the  Socialist 
Labor  Party,  to  require  Samuel  H.  Nichols, 
Secretary  of  State,  to  certify  the  names  of 
certain  persons  as  presidential  electors  to  the 
various  county  auditors.   Application  denied. 

A.  A.  Booth,  for  plaintiff. 

PER  CURIAM.  A  certificate  of  nomina- 
tion of  the  candidates  of  the  Socialist  Labor 
Party  was  presented  to  the  Secretary  of 
State  for  filing  on  the  21st  day  of  Septem- 
ber, 1908.  On  the  22d  day  of  September, 
1908,  the  Secretary  returned  the  certificate, 
with  his  refusal  to  file  the  same  unless  the 
filing  fees  prescribed  by  the  direct  primary 
law  were  first  paid.  Some  time  thereafter, 
the  exact  date  not  appearing,  the  Secretary 
was  again  requested  to  file  the  certificate 
in  so  far  as  the  same  applied  to  the  pres- 
idential electors  therein  named.  Under  date 
of  October  18,  1908,  the  Secretary  again  re- 
fused to  file  or  certify  the  nominations,  for 


the  reason  that  the  ticket  had  already  been 
certified  to  the  different  county  auditors 
throughout  the  state,  and  the  greater  por- 
tions thereof  had  already  been  printed.  On 
the  afternoon  of  October  27, 1908,  or  less  than 
one  week  before  the  opening  of  the  polls  at 
the  general  election,  an  application  was  made 
to  this  court  for  a  writ  of  mandate  against 
the  Secretary  requiring  him  to  certify  the 
names  Of  the  presidential  electors  as  re- 
quested. 

The  Secretary  of  State  Is  entitled  under 
the  law  to  reasonable  notice  of  an  applica- 
tion of  this  kind,  and,  should  the  writ  be 
granted,  after  the  ticket  Is  certified  to  the 
various  county  auditors,  It  must  be  printed 
and  distributed  to  the  numerous  polling  places 
throughout  the  state  prior  to  the  morning 
of  election.  It  is  apparent  to  this  court 
that  all  this  could  not  be  accomplished  in 
the  short  interval  between  the  date  of  the 
application  and  the  date  of  election.  No  rea- 
son was  assigned  why  the  nominations  were 
not  filed  or  tendered  within  the  time  allow- 
ed by  law,  and,  without  any  inquiry  into 
the  merits  of  the  application,  the  same  should 
be  denied. 

It  is  so  ordered. 


SANDBERG  et  ux.  v.  ROWLAND  et  al. 

(Supreme  Court  of  Washington.    Nov.  7, 
1908.) 

1.  Party  Walls  (8  9*)  —  Contracts  —  Con- 
struction. 

A  contract  for  the  construction  of  a  party 
wall  which  recites  that,  in  consideration  of  the 
erection  of  tbe  wall  by  tbe  owner  of  the  lot,  the 
adjacent  owner  for  himself,  his  "heirs,  execu- 
tors, administrators,  and  assigns,"  agrees  that 
on  utilizing  the  wall  for  a  building,  he  will  pay 
his  proportion  of  the  price  thereof,  creates  cov- 
enants running  with  the  land,  and,  where  after 
the  wall  is  built  each  lot  is  sold,  the  purchaser 
of  the  adjacent  lot,  on  utilizing  the  wall,  must 
pay  to  the  then  owner  of  the  other  lot  his  pro- 
portion of  the  price  of  the  wall. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  §  49;  Dec  Dig.  §  9.*] 

2.  Party  Walls  (|  9*)  —  Contracts  —  Per- 
formance—Presumptions. 

Where  a  purchaser  entered  into  and  con- 
tinued in  possession  of  a  lot  and  party  wall, 
erected  under  an  agreement  binding  the  ad- 
jacent owner,  on  utilizing  the  wall,  to  pay  his 
proportion  of  the  cost  thereof,  it  would  not  be 
presumed,  in  the  absence  of  evidence  to  that  ef- 
fect, that  the  owner  of  the  adjacent  lot  on  utiliz- 
ing the  wall  paid  the  proportion  of  the  price 
to  the  vendor  of  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Dec.  Dig.  »  9.*] 

Root,  J.,  dissenting. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Action  by  Peter  Sandberg  and  wife  against 
Charles  Rowland  and  another.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 


•For  other  cues  im  same  topic  and  eecUon  NUMBER  in  Dec.  &  Am.  Dig*.  1907  to  date,  *  Reporter  Indexes 
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Boyle,  Warburton,  Quick  &  Brockway,  for 
appellants.  Bates,  Peer  &  Peterson,  for  re- 
spondent 

DUNBAR,  J.  This  Is  an  action  brought 
by  plaintiffs,  respondents  here,  on  a  party 
wall  agreement  It  was  tried  In  the  court 
below  upon  stipulated  facts.  The  pertinent 
facts  stipulated  are  as  follows:  That  on 
and  prior  to  the  17th  day  of  April,  1890, 
William  Zinram  and  Frances  Zlnram,  bis 
wife,  were  the  owners  In  fee  simple  of  lot 
9,  In  block  1504,  In  the  city  of  Tacoma,  and 
that  on  and  prior  to  the  said  17th  day  of 
April,  1890,  J.  B.  Thompson  and  Ida  E. 
Thompson,  his  wife,  were  the  owners  in  fee 
simple  of  the  adjoining  lot  8  in  said  block; 
that  on  said  17th  day  of  April,  1890,  William 
Zinram  and  Frances  Zinram  as  parties  of 
the  first  part,  and  J.  M.  Thompson  and  Ida 
E.  Thompson,  as  parties  of  the  second  part 
made  and  entered  into  a  certain  contract  for 
the  erection  of  a  party  wall  upon  the  line 
between  the  two  lots  above  described,  which 
said  contract  was  duly  recorded  In  the  office 
of  the  auditor  of  Pierce  county.  After  set- 
ting forth  in  the  agreement  a  description  of 
the  wall  which  the  parties  of  the  first  part 
agreed  to  erect,  the  agreement  concludes  as 
follows:  "In  consideration  of  the  payments 
and  erection  by  the  said  parties  of  the  first 
part  of  the  said  party  wall,  the  parties  of  the 
second  part  for  themselves,  their  heirs,  ex- 
ecutors, administrators,  and  assigns  agree 
that  whenever  they  shall  erect  or  cause  to  be 
erected  or  whenever  any  other  part  of  the 
said  party  wall  Is  utilized  for  a  building  oth- 
er than  the  one  now  on  said  lot  number  eight 
they  shall  pay  the  said  parties  of  the  first 
part  their  heirs  or  assigns,  their  proper 
proportion  of  the  price  of  said  party  wall  at 
that  time  without  Interest,  price  to  be  paid 
by  parties  of  the  second  part  to  be  determin- 
ed at  the  time  the  party  wall  shall  be  pur- 
chased by  the  said  parties  of  the  second 
part."  It  was  further  stipulated  that  subse- 
quent to  the  making  of  said  contract  and 
pursuant  thereto  said  William  Zinram  and 
Frances  Zinram  caused  to  be  erected  on  the 
line  between  said  lot  9  and  lot  8  a  party 
wall,  four  stories  high,  the  full  length  of 
said  lot;  that  on  or  about  the  30th  day  of 
December,  A.  D.  1904,  the  Philadelphia  Se- 
curities Company,  being  the  owner  in  fee 
simple  of  said  lot  9,  made  and  executed  an 
agreement  of  sale  of  the  premises  to  the 
plaintiffs  herein  (it  is  not  necessary  to  set 
forth  this  agreement  of  sale);  that  said 
plaintiffs  entered  Into  possession  of  said 
property  under  said  contract;  that  thereaft- 
er the  plaintiffs,  under  the  terms  and  provi- 
sions of  said  contract  received  a  warranty 
deed  from  the  said  Philadelphia  Securities 
Company  for  said  lot  9  on  the  26th  day  of 
January,  1907;  that  the  defendants  are  now, 
and  at  all  times  since  the  24th  day  of  Jan- 
uary, 1903,  have  been,  the  owners  in  fee  sim- 
ple of  lot  8  aforesaid,  and  the  assignees  and 


successors  In  interest  of  said  J.  B.  Thomp- 
son and  Ida  E.  Thompson,  his  wife;  that 
said  defendants  on  or  about  the  1st  day  of 
July,  1906,  caused  to  be  erected  a  five-story 
brick  building  upon  said  lot  8,  and  have 
utilized  therefor  the  party  wall  theretofore 
erected  by  William  Zinram  and  Frances  Zin- 
ram upon  the  line  between  said  lots  8  and  9; 
that  on  the  29th  day  of  November,  1905. 
William  Zinram  and  Frances  Zinram  ac- 
knowledged the  receipt  from  Charles  Row- 
land and  Clara  Williams  of  full  payment  of 
any  and  all  claims  under  said  party  wall 
agreement  and  granted  the  said  Charles 
Rowland  and  Clara  Williams  the  right  to 
the  use  of  said  party  wall  without  any  fur- 
ther compensation;  that  the  proportion  of 
said  party  wall  at  the  time  it  was  used  and 
utilized  by  the  defendants  was  of  the  rea- 
sonable value  of  $1,673.59;  that  the  defend- 
ants have  failed,  refused,  and  neglected  to 
pay  the  plaintiffs  any  part  of  the  value  of 
said  party  wall,  although  requested  so  to 
do.  After  the  hearing  and  argument  of 
counsel  on  said  agreed  statement  of  facts, 
the  court  charged  that  the  plaintiffs  were 
entitled  to  a  judgment  against  the  defend- 
ants for  the  sum  of  $1,673.65,  costs,  and  dis- 
bursements. From  this  judgment  In  favor 
of  the  plaintiffs,  this  appeal  is  taken. 

On  the  subject  of  the  payment  of  the  ex- 
pense of  the  construction  of  a  party  wail, 
the  decisions  of  the  courts  have  not  been  uni- 
form. On  the  contrary,  there  has  been  an 
irreconcilable  conflict.  In  New  York  and  Il- 
linois it  has  been  uniformly  decided  that  the 
payment  for  a  party  wall  is  in  no  way  con- 
nected with  the  land,  and  that  the  covenants 
in  regard  to  the  payment  of  the  same  or  for 
its  use  cannot  be  construed  to  run  with  the 
land.  But  these  are  extreme  cases,  the  log- 
ic of  which  does  not  seem  to  have  appealed 
to  courts  generally.  In  other  jurisdictions  It 
has  been  determined  that  the  right  to  that 
portion  of  a  party  wall  resting  on  the  lot  of 
an  adjoining  owner  is  not  personal  to  the 
owner  of  the  lot  on  which  the  building  is 
erected,  but  one  running  with  the  land,  and 
that  therefore,  a  conveyance  of  the  lot  on 
which  the  building  Is  erected  passes  to  the 
grantee  the  right  to  recover  of  the  adja- 
cent owner  the  value  of  one-half  of  the  wall 
when  used  by  him.  In  many  other  Jurisdic- 
tions it  is  held  that  it  is  purely  a  question 
of  Intention,  to  be  gathered  from  the  agree- 
ment of  the  original  parties  to  the  contract 
It  Is  conceded  by  the  appellants  in  this  case 
that  the  doctrine  of  New  York  and  Illinois 
has  been  repudiated  by  this  court  In  Hoff- 
man v.  Dickson,  47  Wash.  431,  92  Pac.  272, 
93  Pac.  523,  and  it  was  there  decided  that 
such  covenants  run  with  the  land,  but  that 
it  must  appear  from  the  party  wall  agree- 
ment that  such  was  the  Intention  of  the  par- 
ties to  the  contract.  It  is  stoutly  contend- 
ed, however,  that  the  terms  of  the  contract 
in  that  case  were  essentially  different  from 
the  terms  of  the  contract  in  the  case  at  bar, 
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and  that  that  case  is  therefore  not  an  au- 
thority which  would  sustain  the  judgment  In 
this  case.  It  Is  true  that  the  language  of 
the  agreement  In  that  case  was  not  Identical 
with  the  language  of  the  agreement  In  this 
case.  In  the  Hoffman  Case  It  was  provided 
that  the  covenants  should  run  with  the  land, 
and  should  bind  the  heirs,  legal  representa- 
tives, and  assigns  of  the  respective  parties 
to  the  contract.  But  the  whole  argument  of 
the  opinion  indicates  that  the  court  would 
have  affirmed  the  judgment  if  the  language 
had  been  identical  with  the  language  used  in 
this  case.  The  decision  was  based  largely 
upon  the  decision  of  the  case  of  Southworth 
v.  Perring,  71  Kan.  755*  81  Pac.  481,  2  L.  R. 
A.  (N.  S.)  87,  114  Am.  St.  Rep.  527,  and  what 
was  said  In  the  answer  to  the  petition  for 
rehearing  in  that  case  In  82  Pac.  785,  2  L. 
R.  A.  (N.  S.)  87,  and  the  argument  of  the 
court  in  that  case,  was  quoted  with  approval. 
In  that  case  the  language  of  the  agreement 
which  was  construed  was  as  follows:  "The 
parties  hereto  bind  and  obligate  their  heirs, 
executors,  administrators  and  assigns  to  the 
fulfillment  of  all  the  terms  and  conditions  of 
this  agreement."  It  Is  contended  by  the  ap- 
pellants that  such  words  are  stronger  than 
the  words  used  In  the  contract  here  under 
consideration,  and  are  easily  distinguished 
therefrom.  While  the  language  is  more  re- 
dundant, the  legal  effect  Is  exactly  the  same, 
for  the  statement  that  the  parties  of  the  sec- 
ond part,  for  themselves,  their  heirs,  execu- 
tors, administrators,  etc.,  Is  just  as  binding 
upon  themselves,  their  heirs,  executors,  ad- 
ministrators, and  assigns  as  though  they 
had  stated  that  they  were  bound.  The  court 
in  its  conclusion  stated:  "We  regard  con- 
tracts of  the  character  of  that  here  Involv- 
ed as  In  their  nature  so  related  to  the  real 
property  affected,  and  so  adapted  to  impose 
their  obligations  and  bestow  their  benefits 
upon  the  successors  in  title  of  the  landown- 
ers by  whom  they  are  made,  that  the  purpose 
that  they  shall  have  that  effect  is  readily  to 
be  inferred  from  the  employment  of  language 
having  any  substantial  tendency  In.  that  di- 
rection. In  the  present  case  we  hold  that  the 
use  of  the  clause  making  the  terms  of  the 
contract  binding  upon  the  heirs,  executors, 
administrators,  and  assigns  of  the  parties 
sufficiently  indicates  that  Intention.  What 
the  effect  of  the  omission  of  that  provision 
might  have  been  we  do  not  now  determine." 

But  it  is  also  contended  by  appellants  that 
the  cases  cited  and  relied  upon  In  South- 
worth  v.  Perring,  supra,  do  not  justify  the 
conclusion  reached  by  the  court  In  that  case. 
An  examination  of  those  cases  convinces  us 
that  the  contention  is  not  justified;  but  that, 
on  the  contrary,  many  of  the  cases  cited 
were  determined  on  language  less  calculated 
to  evince  an  intention  to  cause  the  covenants 
to  run  with  the  land  than  was  the  language 
used  In  that  case.  The  authorities  are  so  ex- 


haustively set  forth  in  that  opinion  and  in 
the  subsequent  opinion  on  petition  for  re- 
hearing, as  also  In  the  opinion  of  this  court 
In  Hoffman  v.  Dickson,  supra,  that  we  do  not 
feel  justified  in  again  reviewing  them,  but 
hold  that  in  this  case  the  covenants  to  pay 
for  the  wall  were  covenants  running  with 
the  land.  There  seems  to  be  nothing  in  the 
contention  that  the  agreed  statement  of  facts 
does  not  affirmatively  show  that  payment  for 
the  wall  had  not  been  made  to  the  Philadel- 
phia Surety  Company.  The  respondents  were 
in  possession  of  the  premises  and  the  wall 
at  the  time  appellants  paid  the  Zlnrams,  and 
it  would  be  a  violent  presumption,  in  the  ab- 
sence of  any  showing  or  claim  to  that  effect, 
that  they  then  proceeded  to  pay  the  Phila- 
delphia Surety  Company  after  the  surety 
company  had  contracted  to  convey  the  land 
to  respondents. 
The  judgment  Is  affirmed. 

MOUNT,  RUDKIN,  and  FULLERTON, 
JJ.,  concur.  ROOT,  J.,  dissents.  HADLEY, 
C.  J.,  and  CROW,  J.,  took  no  part. 


HIPKINS  v.  ESTES  (EDWARD  MILLER 
CORNICE  &  ROOFING  CO.  et  al., 
Interveners). 
(Supreme  Court  of  Washington.    Nov.  7,  1908.) 

1.  Executors  and  Administrators  (8  450*)— 
Sale  of  Real  Estate  —  Actions  to  Set 
Aside— Evidence— Sufficiency. 

Evidence  held  not  to  show  a  fraud  upon 
decedent's  estate  by  collusion  between  the  ad- 
ministrator and  his  wife,  in  that  the  money  fur- 
nished to  his  wife  by  the  administrator  with 
which  to  purchase  decedent's  real  estate  was 
not  a  bona  fide  gift,  but  was  in  reality  com- 
munity property  of  the  administrator  and  his 
wire. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dee.  Dig.  §  450.*] 

2.  Husband  and  Wife  (§  49%*)— Commun- 
ity Property— What  Constitutes. 

Money  given  by  a  husband  to  his  wife  to 
purchase  real  estate  will  not  be  construed  to  be 
still  the  money  of  the  husband,  or  that  of  the 
community,  since  a  married  woman  mav  own, 
purchase,  or  sell  real  estate  as  her  separate 
property. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  §  252 ;  Dec  Dig.  §  49%.*] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Bill  by  Herbert  Hipkins  against  J.  H.  and 
Rosalia  Estes,  in  which  action  the  Edward 
Miller  Cornice  &  Roofing  Company  and  an- 
other Intervened,  to  charge  certain  property 
with  a  trust  In  plaintiff's  favor  and  for  dam- 
ages for  waste.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Loveday,  Kelley  &  McMillan  and  Ralph 
Woods,  for  appellant.  T.  W.  Hammond  and 
E.  R.  York,  for  respondents. 

DUNBAR,  J.  William  Hipkins  died  in- 
testate on  the  26th  day  of  April,  1901,  at 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 
97P.-69 
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Tacoma,  leaving  as  heirs  at  law  Rosalia 
Estes,*  May  HIpkins,  Kate  Hipklns,  Nellie 
Hipklns,  and  Herbert  Hipklns,  all  of  whom 
were  of  age,  with  the  exception  of  Herbert 
Hipklns,  who  was  then  about  17  years  old. 
His  estate  consisted  of  lots  1,  2,  9,  10,  and 
11,  In  section  4,  township  19  north,  range  2 
east,  W.  M.,  containing  about  160  acres  of 
land.  There  were  substantially  no  debts,  ex- 
cept a  mortgage  to  one  Frederick  Meyer  on 
lots  l,  2,  and  11  of  said  tract,  containing 
about  90  acres,  amounting  altogether  with 
accumulated  interest  to  $1,575.  On  the  7th 
day  of  June,  1901,  the  respondent  John  H. 
Estes,  husband  of  the  respondent  Rosalia 
Estes,  was  appointed  administrator  of  the 
estate  of  the  decedent  upon  petition  of  all 
the  heirs  aforesaid.  In  August,  1901,  Rosalia 
Estes  purchased  of  Frederick  Meyer  the  mort- 
gage upon  part  of  the  estate  of  the  said  de- 
cedent, paying  therefor  the  sum.  of  $1,200, 
which  sum  was  furnished  her  by  John  H. 
Estes  as  a  gift.  On  the  7th  day  of  November, 
1901,  Rosalia  Estes  as  the  purchaser  of  said 
mortgage  brought  her  petition  in  the  probate 
proceedings,  praying  that  the  administrator 
be  required  to  redeem  that  portion  of  the 
property  covered  by  the  mortgage,  failing 
which  that  an  order  be  made  that  the  proper- 
ty be  sold  for  the  purpose  of  satisfying  the 
mortgage,  to  which  petition  John  H.  Estes  as 
administrator  made  answer  on  the  11th  day 
of  November,  1901,  that  there  was  no  person- 
al estate  or  personal  property  In  decedent's  es- 
tate, and  that  it  was  Impossible  to  redeem  said 
mortgage.  Thereafter,  on  the  19th  day  of  No- 
vember, 1901,  an  order  for  the  sale  of  the  mort- 
gaged property  was  made,  and  the  same  was 
sold  in  due  course  on  the  16th  day  of  Decem- 
ber, 1901,  to  Rosalia  Estes,  the  petitioner  and 
wife  of  the  administrator,  for  the  sum  of 
$700;  she  being  the  only  bidder  at  the  sale. 
Subsequently  this  sale  was  confirmed.  On 
February  15,  1902,  John  H.  Estes,  as  admin- 
istrator, filed  a  petition  setting  forth  that 
there  was  outstanding  a  claim  of  $875.95,  the 
same  being  a  deficiency  on  a  mortgage  held 
by  Rosalia  Estes  after  the  sale  of  the  mort- 
gaged premises,  claim  for  which  had  been 
presented  and  allowed  by  the  administrator 
and  by  the  court,  and  praying  that  the  court 
would  make  an  order  to  sell  the  whole  of 
the  real  estate  or  such  portion  thereof  as 
might  be  necessary  to  provide  funds  for  the 
payment  of  the  debts  of  the  estate  and  the 
expenses  of  administration.  Upon  the  same 
date  an  order  to  show  cause  was  made  to  all 
persons  Interested  in  the  estate.  Proof  of 
service  was  duly  made.  Subsequently,  on 
March  25th,  the  court  made  an  order  that 
all  the  real  estate  be  sold  at  public  auction 
for  cash,  and  on  April  21,  1902,  Richard  W. 
Jamieson  was  appointed  guardian  ad  litem 
of  the  appellant  Herbert  Hipklns  to  show 
cause,  if  any,  why  such  sale  should  not  be 
had.  On  April  23d  the  guardian  ad  litem 
made  answer,  and  reported  that  he  had  ex- 


amined the  records  of  the  case  and  Informed 
himself  concerning  the  sale  and  the  expedien- 
cy thereof  and  the  necessity  therefor,  and 
found  that  such  sale  was  necessary,  and  that 
no  injustice  would  be  done  to  the  minor  by 
such  sale.  On  May  29th  the  administrator 
reported  that  on  May  19th  he  had  sold  the 
property  at  public  auction,  and  that  the  high- 
est and  only  bid  he  had  received  was  from 
Rosalia  Estes  for  the  sum  of  $875,  and  on 
May  29th  the  court  made  an  order  confirming 
the  sale  to  Rosalia  Estes.  On  August  22, 
1902,  the  administrator  filed  his  final  report 
and  prayed  that  it  be  accepted  as  his  final 
account  On  September  20,  1902,  J.  L.  Mc 
Murray  was  appointed  guardian  ad  litem  for 
Herbert  Hipklns,  and  on  October  9,  1902,  re- 
ported that  he  examined  the  report  and  ac- 
count of  the  administrator  and  found  the 
same  to  be  correct  and  true,  and  that  the 
same  should  be  allowed  and  settled,  which 
was  done.  Ther after  John  H.  Estes  became 
involved  In  a  government  contract  as  a  re- 
sult of  which  he  became  insolvent,  and  the 
Interveners  Edward  Miller  Cornice  &  Roofing 
Company  and  R.  A:  Gove,  as  sureties  upon 
his  bond  under  the  contract,  were  obliged  to 
and  did  pay  about  $27,740,  and  thereafter 
took  judgment  against  Estes  in  that  amount. 
Thereafter  Rosalia  Estes  conveyed  to  Ed- 
ward Miller  Cornice  &  Roofing  Company  all 
of  the  lands  In  question  except  10  acres: 
the  consideration  being  the  satisfaction  of 
the  value  of  the  judgment  held  by  her  gar- 
nishees against  her  husband,  John  H.  Estes. 
During  the  time  that  the  lands  In  question 
were  in  possession  of  Rosalia  Estes,  timber 
to  the  amount  of  some  1,500  cords  was  sold 
therefrom  for  about  $500.  Thereafter  the 
plaintiff  brought  his  bill  to  charge  upon  the 
property  so  taken  by  John  H.  Estes  and 
Rosalia  Estes  a  trust  in  his  favor  to  the 
amount  of  bis  Interest  and  for  damages  for 
waste  so  far  as  the  same  affected  his  Interest, 
and  for  other  and  further  relief.  After 
trial  upon  the  merits,  the  court  below  refused 
to  grant  the  prayer  of  the  bill,  and  gave 
judgment  against  the  plaintiff,  from  which 
judgment  plaintiff  appeals. 

It  is  urged  by  tbe  appellant  that  a  frand 
was  perpetrated  upon  the  estate  by  collusion 
between  J.  H.  and  Rosalia  Estes;  that  the 
money  which  was  furnished  to  Rosalia  Estes 
with  which  to  purchase  the  property  was  not 
a  bona  fide  gift  but  was  in  reality  at  that 
time  and  remained  the  community  property 
of  J.  H.  Estes  and  wife,  that  the  rest  of  the 
heirs  were  not  aware  of  the  fact  that  Rosalia 
Estes  had  purchased  the  mortgage  of  Meyer 
for  less  than  Its  face  value,  and  that  at  least 
constructive  fraud  was  perpetrated  upon  the 
estate  and  upon  this  appellant  Conceding 
for  the  purposes  of  this  decision  the  correct- 
ness of  all  the  propositions  of  law  urged  by 
appellant,  we  are  still  of  the  opinion  that 
the  Judgment  Is  justified  by  the  testimony, 
for  the  evidence  does  not  bring  the  actions 
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of  the  respondents  within  the  inhibition  of 
the  law  as  urged  by  counsel.  Whatever  may 
be  the  legal  inability  of  the  administrator  to 
purchase  the  real  estate  or  lands  which  he 
is  administering,  and  however  wholesome  the 
policy  of  the  law  which  forbids  it,  are  ques- 
tions which  are  not  involved  In  this  case,  for 
lawsuits  must  be  determined  on  evidence,  and 
there  is  no  testimony  of  any  kind  tending 
to  prove  that  the  administrator  was  the  pur- 
chaser of  any  of  the  lands  of  this  estate. 
AH  the  testimony  that  was  offered  was  that 
of  the  defendants  Mr.  and  Mrs.  Estes,  which 
was  to  the  effect  that  the  purchase  was  made 
by  Mrs.  Estes.  It  is  true  that  they  both 
candidly  said  that  the  money  with  which  It 
was  purchased  was  given  by  Mr.  Estes  to  his 
wife  In  response  to  her  Indicating  a  desire 
to  purchase  the  old  home  for  a  future  home 
for  her  mother,  who  had  expressed  a  wish 
to  again  live  there  with  her  minor  son,  this 
appellant  It  might  be  that  in  some  juris- 
dictions this  money  would  still  be  construed 
the  money  of  the  husband,  or  at  least  of  the 
community,  but  such  a  rule  cannot  prevail  in 
this  state  where  a  married  woman  has  a 
right  to  own,  purchase,  or  sell  land  as  her 
separate  property.  The  intimate  relations  ex- 
isting would,  it  is  true,  warrant  close  scru- 
tiny into  the  transaction  to  determine  if 
any  fraud  or  collusion  had  been  perpetrated 
upon  the  estate,  but  such  scrutiny  in  this 
case  does  not  disclose  any  wrongful  intention 
or  act  The  record  shows  that  all  the  pro- 
ceedings leading  up  to  and  Including  the  sale 
o,f  the  land  were  regular,  and  that  such  sale 
was  recommended  by  appellant's  guardian  ad 
litem,  and  the  testimony  of  such  guardian  ad 
litem  was  to  the  effect  that  he  examined  the 
record  and  based  his  report  upon  it 

Appellant  places  great  stress  upon  the 
statement  that  the  mortgage  was  bought  by 
Mrs.  Estes  for  less  than  its  face  value,  but 
there  is  nothing  suspicious  about  this  circum- 
stance, for  the  testimony  shows  that  through 
her  desire  to  obtain  the  place  as  a  future 
home  for  her  mother,  she  gave  much  more 
for  the  mortgage  than  the  land  was  worth, 
the  testimony  of  the  mortgagee  being  to  that 
effect,  viz.,  that  he  knocked  the  interest  off 
because  be  wanted  to  get  rid  of  the  mortgage, 
and  that  he  did  not  think  the  whole  160  acres 
was  worth  the  amount  of  his  mortgage.  A 
stranger  would  undoubtedly  have  had  a  legal 
right  to  have  petitioned  for  a  sale  of  the 
remainder  of  the  land,  or  so  much  as  was 
necessary  to  satisfy  his  legal  claim  against 
the  estate;  and  there  is  no  legal  barrier  to 
one  of  the  heirs  of  the  estate  who  is  a  cred- 
itor invoking  the  same  remedy.  Without 
reviewing  in  detail  the  testimony  of  the  ap- 
pellant's witnesses  in  relation  to  the  promises 
made  by  Rosalia  Estes,  it  was  too  vague, 
uncertain,  and  contradictory  to  be  convincing. 
All  that  It  did  establish  was  that  certain  prom- 
ises bad  been  made  after  the  settlement  of 


the  estate,  mere  gratuitous  promises  entirely 
without  consideration,  matters  over  which 
courts  are  without  Jurisdiction,  and  amenable 
only  to  the  forum  of  conscience.  It  Is  true 
that  this  land,  which  at  the  time  of  Its  pur- 
chase by  Mrs.  Estes  was  comparatively 
worthless,  by  the  projection  of  railroads  in 
that  vicinity  and  the  vicissitudes  of  business 
generally,  became  so  valuable  that  Mrs.  Estes 
was  enabled  with  160  acres  of  said  land  to 
relieve  her  husband  of  a  very  large  obliga- 
tion. But  this  debt  was  incurred  years  after 
the  purchase  of  the  land  by  her,  the  undis- 
puted testimony  being  that  at  that  time  her 
husband  was  solvent  and  owed  no  debts, 
and  there  is  nothing  in  the  fact  that  she  was 
willing  to  use  It  for  that  purpose  that 
militates  against  the  idea  that  it  was 
her  separate  property.  When  asked  what  in- 
duced her  to  give  her  property  In  payment  of 
her  husband's  debt  she  replied :  "I  suppose 
my  own  interest  that  I  would  have  in  him, 
and  wanting  him  to  be  free  from  debt.  It 
was  my  own  free  will — more  than  glad  to  do 
It"  It  seems  to  us  that  her  action  In  this 
respect  instead  of  Indicating  a  desire  to 
defraud  any  one,  exhibited  a  commendable 
wifely  trait,  which  it  is  to  be  hoped  is  not 
so  rare  as  to  provoke  adverse  criticism  or 
create  a  suspicion  of  fraud. 

It  not  being  claimed  that  there  was  any 
error  in  the  proceedings,  the  appellant's  case 
must  rest  entirely  upon  assumption  of  fraud, 
and,  there  being  no  testimony  upon  which 
fraud  can  be  predicated,  the  Judgment  will 
be  affirmed. 

MOUNT,  ROOT,  RUDKIN,  and  PULLER- 
TON,  JJ.,  concur.  HADLEY,  C.  J.,  and 
CROW,  J.,  took  no  part 


GUSTIN  et  nx.  v.  CROCKETT  et  aL 

(Supreme  Court  of  Washington.    Nov.  14, 
1908.) 

1.  Mortgages  (§  32*)— Equitable  Mortgage 
—Absolute  Deed  as  Mortgage. 

A  deed  in  consideration  that  grantee  and 
her  husband  would  advance  the  necessary  funds 
to  pay  the  balance  due  on  the  price,  and  that 
grantors  might  continue  to  live  on  the  premises 
during  their  lives,  after  which  the  property 
should  go  to  grantee,  is  not  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  $  03 ;  Dec.  Dig.  §  32.*] 

2.  Deeds  (I  19*)— Rescission— Grounds. 

A  deed  to  one  who  had  formerly  been  a 
daughter-in-law  of  grantors  in  part  considera- 
tion that  grantors  might  occupy  the  premises 
during  their  lives  will  be  rescinded  for  a  willful 
violation  of  the  agreement  by  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig  ft  38;  Dec  Dig.  |  19.*] 

Appeal  from  Superior  Court  King  Coun- 
ty; R.  B.  Albertson,  Judge. 

Action  by  Samuel  N.  Gustln  and  another 
against  Laura  S.  Crockett  In  her  own  right 
and  as  executrix  of  the  will  of  Hugh  B. 
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Crockett,  deceased,  and  another.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded,  with  directions. 

John  R.  Parker  and  Edwin  J.  Brown,  for 
appellants.  Blaine,  Tucker  &  Hyland  and 
Robert  C.  Saunders,  for  respondents. 

RUDKIN,  J.  In  the  month  of  June,  1900, 
the  plaintiffs  entered  into  a  contract  with 
C.  D.  Hillman  for  the  purchase  of  the  seven 
lots  now  In  controversy.  The  contract  price 
was  $325,  $10  of  which  was  paid  when  the 
contract  of  purchase  was  made.  The  lots 
when  purchased  were  covered  with  stumps, 
logs,  and  brush,  were  wholly  unimproved,  and 
the  plaintiffs  were  practically  without  means. 
The  defendant  Laura  S.  Crockett  was  at  one 
time  the  wife  of  a  son  of  the  plaintiffs,  but 
prior  to  the  transactions  here  complained  of 
the  son  died,  and  the  widow  became  the  wife 
of  Hugh  B.  Crockett,  since  deceased.  The 
Crocketts  advanced  money  to  the  plaintiffs 
from  time  to  time  to  enable  them  to  improve 
the  property  and  make  payments  under  their 
contract.  About  the  month  of  May,  1901, 
the  plaintiffs  were  endeavoring  to  negotiate 
a  loan  on  the  property  to  pay  off  the  balance 
due  on  the  purchase  price,  and  the  plaintiff 
Samuel  N.  Gustin  Informed  the  defendant 
Laura  S.  Crockett  of  their  Intentions  in  that 
regard.  She  advised  him  not  to  mortgage 
the  property ;  that  he  was  growing  old  and 
infirm,  and  might  lose  the  property  by  fore- 
closure; that  she  and  her  husband  would 
advance  the  necessary  funds  to  pay  the  bal- 
ance due  on  the  purchase  price;  and  that 
the  Gustins  could  deed  the  property  to  her 
and  continue  to  live  there  during  the  re- 
mainder of  their  lives,  after  which  the  prop- 
erty would  come  to  her.  After  talking  the 
matter  over,  the  plaintiffs  assented  to  this 
arrangement,  the  property  was  deeded  to  the 
defendant  Laura  S.  Crockett,  and  advances 
were  made  by  the  Crocketts  to  the  amount 
of  $470  in  all.  The  plaintiffs  continued  to 
live  on  the  property  about  four  or  five  years 
after  the  execution  and  delivery  of  this  deed, 
made  permanent  improvements  on  the  lots  of 
the  value  of  about  $1,000,  and  paid  taxes 
from  1900  to  1903,  inclusive.  On  October  14, 
1903,  the  defendant  Laura  S.  Crockett  deeded 
the  property  to  her  husband  Hugh  B.  Crock- 
ett, and  on  the  19th  day  of  April,  1904,  the 
Crocketts  mortgaged  the  property  to  the  de- 
fendant Janisch  to  secure  a  loan  of  $650.  In 
the  latter  part  of  the  year  1905,  and  the  ear- 
ly part  of  the  year  1906,  the  plaintiffs  were 
twice  ejected  from  the  property  under  writs 
of  restitution  issued  out  of  the  superior  court 
of  King  county  In  unlawful  detainer  proceed- 
ings at  the  suit  of  the  Crocketts,  and  this  ac- 
tion was  thereupon  instituted  to  declare  the 
deed  from  the  plaintiffs  to  the  Crocketts  a 
mortgage,  and  praying  that  the  plaintiffs 
might  be  permitted  to  redeem  and  for  gen- 
eral relief.  The  action  was  tried  before  the 
court  without  a  Jury.  No  findings  of  fact  or 
conclusions  of  law  were  made,  but,  soon  after 


the  case  was  submitted,  the  court  announced 
its  decision,  setting  forth  the  facts  as  we 
have  detailed  them,  and  directed  a  judgment 
for  the  plaintiffs.  Findings  were  thereafter 
submitted,  but  the  court  then  concluded  that 
the  plaintiffs  were  not  entitled  to  the  relief 
demanded,  under  the  allegations  of  their 
complaint,  and  dismissed  the  action.  From 
this  Judgment,  the  plaintiffs  have  appealed. 

In  its  final  disposition  of  the  case  the 
court  below  held:  First,  that  the  proofs  ut- 
terly failed  to  show  that  the  deed  from  the 
appellants  to  the  respondent  Laura  S.  Crock- 
ett was  given  as  security  or  was  intended 
as  a  mortgage;  and,  second,  that  the  deed 
could  not  be  canceled  for  fraud,  unless  It  ap- 
peared from  the  testimony  that  the  respond- 
ent Laura  S.  Crockett  intended  to  defraud 
the  appellants  at  the  time  of  the  execution 
of  the  deed,  and  the  court  was  unable  to  so 
find.  In  its  first  conclusion  the  court  was 
manifestly  right,  for  there  Is  not  in  the  rec- 
ord the  slightest  testimony  tending  to  show 
that  the  deed  was  given  as  security  or  was 
intended  as  a  mortgage.  In  fact,  the  con- 
trary clearly  appears  from  the  testimony  of 
the  appellants  themselves.  If  the  deed  can- 
not be  set  aside  for  fraud,  unless  the  proofs 
show  that  the  instrument  was  fraudulent  in 
Its  Inception,  we  are  not  prepared  to  say  that 
the  court  was  in  error,  but  such  In  our  opin- 
ion is  not  the  law.  The  respondent  Laura  s. 
Crockett  was  at  one  time  the  daughter-in- 
law  of  the  appellants,  and,  while  that  rela- 
tion had  ceased  through  the  death  of  the 
son,  the  relation  between  them  was  still  on? 
of  trust  and  confidence,  and  the  court  so 
found  The  agreement  on  the  part  of  the  re- 
spondent Laura  S.  Crockett  and  her  deceas- 
ed husband,  that  the  appellants  should  occu- 
py the  property  during  their  lives,  was  an 
Integral  part  of  the  grant  itself,  and  was  in 
part  the  consideration  for  the  grant.  Where 
there  is  a  willful  and  wrongful  violation  of 
such  an  agreement,  a  court  of  equity  will 
grant  relief,  and,  as  said  by  the  court  in 
Oard  v.  Oard,  59  111.  46,  and  approved  in 
McClelland  v.  McClelland,  176  111.  83,  51  N. 
E.  559:  "If  the  rescission  of  the  contract 
cannot  be  referred  to  any  other  head  of  eq- 
uity jurisdiction,  it  would  be  proper  to  pre- 
sume that  it  was  made  in  the  first  instance 
with  .a  fraudulent  intent."  This  Is  but  the 
common  Instance  of  people  who  are  old  and 
infirm  conveying  their  property  to  their  chil- 
dren or  to  others  in  whom  they  have  trust 
and  confidence  where  the  consideration  for 
the  conveyance  is  in  whole  or  in  part  an 
agreement  for  future  support  and  mainte- 
nance. In  such  cases  courts  of  equity  have 
never  failed  to  rescind  the  contract  and  can- 
cel the  deed  for  a  willful  violation  of  the 
agreement  to  support  and  maintain,  and  they 
never  inquire  whether  the  transaction  was 
fraudulent  In  Its  inception  or  not.  The  will- 
ful and  wrongful  violation  of  the  agreement 
is  in  and  of  itself  ample  ground  for  the  re- 
scission.   Payette  v.  Ferrier,  20  Wash.  47U. 
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55  Pac.  629,  and  cases  cited.  Nor  do  we 
find  an/  difficulty  in  granting  such  relief  un- 
der the  allegations  of  the  complaint.  The 
facts  are  set  forth  in  the  complaint  substan- 
tially as  we  have  stated  them,  and  the  allega- 
tion that  the  deed  was  given  as  security  or 
was  intended  as  a  mortgage  is  a  mere  conclu- 
sion of  the  pleader  not  warranted  by  the  oth- 
er facts.  The  judgment  of  the  court  below 
Is  therefore  reversed,  and  the  case  fe  remand- 
ed to  that  court,  with  directions  to  cancel 
and  annul  the  two  deeds  under  which  the  re- 
spondent Laura  S.  Crockett  claims,  upon  the 
payment  into  court  of  the  sum  of  $470,  with 
legal  interest  from  the  date  of  the  advance- 
ments made  by  the  respondent  Laura  S. 
Crockett  and  her  deceased  husband.  The 
money  thus  paid  in  will  be  applied  on  the 
mortgage  executed  by  the  respondent  Laura 
S.  Crockett  and  her  deceased  husband  to  the 
respondent  Janisch,  and  the  court  will  so 
frame  its  decree  as  to  protect  the  rights  of 
all  concerned. 

FULLERTON,  CROW,  and  MOUNT,  JJ., 
concur.  HADLEY,  C  J„  and  DUNBAR,  J., 
took  no  part 


LANNING  et  al.  v.  McNEILL  et  ux. 

(Supreme  Court  of  Washington.    Nov.  13, 
1908.) 

Vendor  and  Purchaser  (§  314*)— Action 

for  Price— Defenses. 

In  an  action  to  recover  the  contract  price 
on  a  sale  of  land,  an  answer  admitting  the  pur- 
chase and  that  only  a  portion  of  the  price  was 
paid  at  the  time  of  the  purchase,  but  that  it 
was  agreed  verbally  when  the  contract  was  sign- 
ed that  plaintiffs  would  accept  two  lots  and  the 
cash  payment  which  had  been  made  in  full  of 
the  first  payment,  and  that  defendants  would 
cause  title  of  the  lots  to  be  transferred  from  a 
third  party  to  plaintiffs,  states  a  good  defense. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  8  314.*] 

Appeal  from  Superior  Court,  Chehalis 
County ;  Mason  Irwin,  Judge. 

Action  by  Will  Lanning  and  others  against 
Roger  McNeill  and  wife.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Affirmed. 

R.  E.  Taggart  and  J.  M.  Phillips,  for  ap- 
pellants.  John  C.  Hogan,  for  respondents. 

PER  CURIAM.  This  action  was  brought 
to  recover  $350  from  the  defendants.  The 
plaintiffs  allege  that  they  sold  to  the  defend- 
ant Roger  McNeill  certain  real  estate  In  the 
city  of  Aberdeen,  Wash.,  and  that  they  gave 
him  a  contract  for  the  sale  to  the  effect  that 
the  price  to  be  paid  was  $2,000,  of  which 
$1,350  was  to  be  paid  In  cash  and  the  bal- 
ance In  six  months  and  one  year  from  date; 
that  in  the  contract  the  plolntiffs  receipted 
for  $1,350,  whereas  in  fact  but  $1,000  was 
paid,  leaving  $350  still  unpaid.  Judgment  is 
demanded  for  that  sum  and  interest. 


The  defendants  answered,  admitting  that 
McNeill  purchased  the  property,  and  admit- 
ting that  but  $1,000  cash  was  paid  at  the 
time ;  but  they  allege  that  it  was  agreed  ver- 
bally when  the  contract  was  signed  that  the 
plaintiffs  would  accept  a  conveyance  of  two 
lots  in  Aberdeen  and  $1,000  in  cash  In  full  of 
the  first  payment,  an/1  that  the  defendants 
would  cause  the  title  to  the  lots  to  be  trans- 
ferred from  one  Crain  and  wife  to  the  plain- 
tiffs. The  cause  was  tried  by  the  court  with- 
out a  Jury,  and  the  court  found  In  accordance 
with  defendants'  contention,  and  gave  judg- 
ment accordingly,  from  which  the  plaintiffs 
have  appealed.  The  answer  presented  a  de- 
fense, and  the  demurrer  to  It  was  properly 
overruled.  We  have  read  the  evidence,  and 
find  that  the  court's  finding  that  the  two  lot- 
were  to  be  taken  in  trade  at  a  valuation  of 
$350  is  fully  sustained.  Proper  deed  con- 
veying the  title  to  the  two  lots  to  the  appel- 
lants was  tendered  In  due  time  and  refused. 

The  Judgment  Is  supported  by  the  record, 
and  it  Is  affirmed. 

FULLERTON  and  ROOT,  JJ.,  not  sitting. 


SEATTLE  &  PUGET  SOUND  PACKING 
CO.  v.  CITY  OF  SEATTLE  et  al. 

(Supreme  Court  of  Washington.    Nov.  13, 
1908.) 

1.  Municipal  Corporations  (§  488*)— Local 
Improvements— Assessments— Objections- 
Waiver. 

Objections  to  the  regularity  of  proceedings 
of  a  city  council  assessing  property  for  a  local 
improvement  which  do  not  go  to  the  jurisdic- 
tion ot  the  council  are  waived  by  a  failure  to 
appear  and  object  to  the  assessment  at  the  time 
and  in  the  manner  prescribed  by  statute,  but 
objections  going  to  the  jurisdiction  of  the  coun- 
cil are  not  waived  thereby,  and  hence  the  objec- 
tion that  exempt  property  has  been  assessed 
may  be  raised  at  any  time  and  in  any  appropri- 
ate manner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1147-1151;  Dec. 
Dig.  |  48S.*] 

2.  Municipal  Corporations  (8  488*)— Local 
Improvements— Assessments— Objections- 
Waiver. 

Where  a  judgment  in  condemnation  pre* 
ceedings  determined  that  certain  property  was 
damaged  in  excess  of  special  benefits  arising 
from  the  proposed  improvement,  the  city  in  sub- 
sequently assessing  such  property  for  the  im- 
provement exceeded  its  jurisdiction,  and  the 
owner,  though  failing  to  comply  with  Laws 
1901,  p.  240,  g  2,  by  objecting  to  the  assessment 
roll  prior  to  its  confirmation,  could  sue  to  can- 
cel the  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1147-1151 ;  Dec. 
Dig.  «  488.*] 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Action  by  the  Seattle  &  Puget  Sound  Pack- 
ing Company  against  the  city  of  Seattle  and 
another.  From  a  judgment  of  dismissal  eu- 
tered  on  sustaining  a  demurrer  to  the  ameud- 
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ed  complaint,  plaintiff  appeals.  Reversed 
and  remanded. 

Charles  A.  Riddle,  Graves,  Palmer  ft  Mur- 
phy, and  Alexander  ft  Bundy,  for  appellant 
Howard  D.  Hughes,  Scott  Calhoun,  and 
James  E.  Bradford,  for  respondents. 

RUDKIN,  J.  This  action  waa  instituted  to 
cancel  and  annul  a  local  improvement  assess- 
ment imposed  by  the  city  of  Seattle  on  cer- 
tain property  owned  by  the  appellant  and  to 
remove  a  cloud.  A  demurrer  to  the  amend- 
ed complaint  was  sustained,  and,  from  the 
order  of  dismissal,  the  present  appeal  Is 
prosecuted. 

The  assessment  complained  of  Is  Invalid  un- 
der the  decision  of  this  court  in  Schuchard 
v.  City  of  Seattle,  supra,  and  the  judgment 
appealed  from  must  be  reversed  on  the  au- 
thority of  that  case,  unless  the  appellant  is 
estopped  to  deny  the  validity  of  the  assess- 
ment by  reason  of  its  failure  to  file  written 
objections  thereto  before  the  city  council  as 
required  by  the  act  of  March  16,  1001  (Laws 
1001,  p.  240).  Section  2  of  that  act  provides 
tbat  "whenever  any  assessment  roll  for  local 
improvements  shall  have  been  prepared  as 
provided  by  law,  charter  or  ordinance  of  any 
city  of  the  first  class,  and  such  assessment 
roll  shall  have  been  confirmed  by  the  council 
or  legislative  body  of  such  city,  after  due 
and  proper  notice  to  the  property  owner,  as 
provided  by  law,  charter  or  ordinance,  so  that 
said  owners  of  property  may  have  a  reason- 
able opportunity  to  object  to  or  protest 
against  any  assessment,  the  regularity,  and 
correctness  of  the  proceedings  to  order  said 
improvement,  and  the  regularity,  validity  and 
correctness  of  said  assessment  cannot  in  any 
manner  be  contested  or  questioned  in  any 
proceeding  whatsoever  by  any  person  not 
filing  written  objections  to  such  roll,  prior 
to  the  same  being  confirmed,  as  aforesaid, 
and  at  such  time  or  times  as  may  be  prescrib- 
ed by  charter  or  ordinance.  *  •  * "  Un- 
der the  above  and  similar  enactments  we 
have  repeatedly  held  that  all  objections  to 
the  regularity  of  the  proceedings  of  the 
council  not  going  to  the  jurisdiction  of  that 
body  are  foreclosed  by  failure  to  appear  and 
file  written  objections  to  the  proposed  assess- 
ment at  the  time  and  in  the  manner  provided 
by  charter  or  ordinance.  New  Whatcom  v. 
Bellhifcham  Bay  Imp.  Co.,  16  Wash.  131,  47 
Pac.  230;  Tumwater  v.  Plx,  18  Wash.  133, 
51  Pac.  353;  New  Whatcom  v.  Bellingham 
Bay  Imp.  Co.,  18  Wash.  181,  51  Pac.  300; 
Northwestern  &  Pacific,  etc.,  Bank  v.  Spo- 
kane, 18  Wash.  456,  51  Pac.  1070;  Heath  v. 
McCrea,  20  Wash.  342,  55  Pac.  432;  Annie 
Wright  Seminary  v.  Tacoma,  23  Wash.  100, 
62  Pac.  444;  McNamee  v.  Tacoma,  24  Wash. 
501,  64  Pac.  701 ;  Potter  v.  Whatcom,  25 
Wash.  207,  65  Pac.  107;  Lewis  v.  Seattle,  28 
Wash.  630,  60  Pac.  303;  Young  v.  Tacoma, 


81  Wash.  153,  71  Pac  742 ;  Ferry  v.  Tacoma, 
84  Wash.  652,  76  Pac.  277;  Alexander  v. 
Tacoma,  35  Wash.  366,  77  Pac.  686;  Aberdeen 
t.  Lucas,  87  Wash.  100,  70  Pac.  632;  Renard 
v.  Spokane,  03  Pac.  517.  At  the  same  time 
It  Is  conceded  In  all  these  cases  that  objec- 
tions going  to  the  jurisdiction  of  the  city 
council  are  not  waived.  Potter  v.  Whatcom, 
supra;  Lewis  v.  Seattle,  supra;  Alexander 
v.  Tacoma,  supra.  On  the  other  hand,  it 
has  been  held  repeatedly,  and  we  think  cor- 
rectly, that  when  an  attempt  is  made  to  as- 
sess or  levy  a  tax  or  assessment  on  property 
which  is  by  law  exempt  from  assessment  or 
taxation,  the  property  owner  is  not  required 
to  appear  before  the  assessing  or  taxing  of- 
ficers, but  may  rest  on  his  statutory  rights, 
and  resist  the  tax  or  assessment  at  any  time 
or  in  any  form.  Illinois  Central  Railway  v. 
Hodges,  118  111.  823;  Rose  Hill  Cemetery 
v.  Chicago,  147  111.  483,  35  N.  E.  240;  Smith 
v.  Osburn,  53  Iowa.  474,  5  N.  W.  681;  Lill 
v.  Chicago,  20  111.  31 ;  De  Haven  v.  Behrens, 
135  Cal.  178,  67  Pac.  786;  Ft.  Dodge  Electric 
Co.  v.  City,  115  Iowa,  568,  80  N.  W.  7;  Owens 
v.  City,  127  Iowa,  460,  103  N.  W.  381. 

We  think  this  case  falls  within  the  latter 
class.  As  soon  as  It  was  finally  determined 
by  the  judgment  of  the  court  In  the  condem- 
nation proceeding  that  the  property  of  the 
appellant  was  damaged  over  and  above  all 
local  and  special  benefits  arising  from  the 
proposed  improvement,  the  right  and  power 
to  levy  special  assessment  against  the  prop- 
erty to  defray  the  expenses  of  that  Improve- 
ment was  gone,  and  the  subsequent  attempt 
on  the  part  of  the  city  to  assess  the  prop- 
erty, notwithstanding  the  previous  verdict 
and  judgment,  was  mere  usurpation  and  be- 
yond Its  Jurisdiction.  When  once  judicially 
determined  that  the  property  of  the  appel- 
lant was  damaged  and  not  benefited  by  the 
Improvement  it  had  a  right  to  rest  on  that 
adjudication,  and  was  not  compelled  to  take 
further  notice  of  what  the  legislative  de- 
partment of  the  city  might  thereafter  do  or 
attempt  to  do. 

The  judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer  and  pro- 
ceed to  Judgment  In  accordance  with  this 
opinion. 

FULLERTON,  ROOT,  and  DUNBAR,  JJ., 
concur.  HADLEY,  C.  J.,  and  CROW,  Jn  took 
no  part 


GUSTAFSON  v.  A.  J.  WEST  LUMBER  CO. 
(Supreme  Court  of  Washington.   Nov.  10, 1008.) 

1.  Master  anu  Servant  (8  270*)— Injust  to 
Empote  —  Evidence  —  Subsequent  Situa- 
tion of  Premises. 

In  a  personal  injury  action  by  an  employe. 

he  could  show  the  condition  of  a  passageway. 

a  defect  in  which  caused  his  injury,  after  the 
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accident,  to  dispute  defendant's  claim  that  no 
passageway  existed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  917 ;  Dec.  Dig.  S  270.*] 

2.  Evidence  ft  514*)  — Expebt  Opinions— 
Dangerous  Machinery— Guabds. 

In  an  action  by  an  employe  for  injury  caus- 
ed by  an  unguarded  saw,  it  was  not  prejudicial 
error  to  allow  an  expert  to  testify  that  merely 
looking  at  the  saw  would  suggest  the  kind  of 
guard  proposed  by  a  particular  model. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  2319,  2320;  Dec.  Dig.  {  514.*] 

3.  Masteb  and  Servant  (§  289*>— Injubt  to 
Employe  —  Unouabded  Machineby— Juby 
Question— Contbibutobt  Negligence. 

In  an  action  by  an  employe  for  injury  caus- 
ed by  an  unguarded  saw,  held,  under  the  evi- 
dence, a  jury  question  whether  plaintiff  was 
guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  1089-1132;  Dec.  Dig.  § 
289.*] 

4.  Masteb  and  Servant  ft  286*)— Injubt  to 
Employe  —  Unguarded  Machinery— Juby 
Question— Negligence. 

In  an  action  by  an  employe  for  injury  caus- 
ed by  an  unguarded  saw,  held,  under  the  evi- 
dence, a  jury  question  whether  the  saw  was  rea- 
sonably well  guarded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  8  1028;  Dec.  Dig.  §  286.*] 

5.  Masteb  and  Servant  (8  288*)— Injubt  to 
Employe  —  Unguarded  Machineby— Juby 
Question— Assumption  of  Risk. 

In  an  action  by  an  employe  for  injury  caus- 
ed by  an  unguarded  saw,  held,  under  the  evi- 
dence, a  jury  question  whether  he  assumed  the 
risk  of  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  1088-1088;  Dec.  Dig.  § 
288.*] 

6.  Masteb  and  Sebvant  (8  204*)— Assump- 
tion op  Risk— When  No  Defense. 

Assumption  of  risk  is  no  defense  against 
liability  for  injury  to  an  employe  caused  by  an 
unguarded  saw,  if  it  was  the  employer's  statu- 
tory duty  to  guard  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  544,  545;  Dec.  Dig.  8 
^04.^J  « 

7.  Appeal  and  Error  (8  273*)— Review— In  - 
8TBUCTIONS— Insufficient  Exceptions. 

Instructions  cannot  be  reviewed,  in  the  ab- 
sence of  exceptions  directing  the  trial  court's 
attention  to  particular  instructions  or  specific 
subject-matter  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  6  1021;  Dec.  Dig.  8  273;* 
Trial,  Cent.  Dig.  8  689.] 

Appeal  from  Superior  Court,  Chehalis 
County;  Mason  Irwin,  Judge. 

Personal  injury  action  by  Axel  Gustafson 
against  the  A.  J.  West  Lumber  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

W.  H.  Abel  and  A.  M.  Abel,  for  appellant 
Govnor  Teats,  for  respondent. 

HADLET,  C.  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries.  The 
plaintiff,  a  minor  20  years  of  age,  brought 
the  suit  by  a  guardian  ad  litem.  The  plain- 
tiff was  In  the  employ  of  the  defendant,  and 
was  engaged  In  operating  a  feeder  to  the 


trimmer  saw  in  defendant's  lumber  mill  at 
Aberdeen.  The  complaint  alleges  that,  In 
the  construction  of  the  mill  and  trimmer 
saws  therein,  the  defendant  had  constructed 
a  passageway  for  employes  to  pass  through 
In  going  from  one  part  of  the  mill  to  anoth- 
er, and  that  the  passageway  was  carelessly 
and  negligently  constructed,  so  that  it  was 
only  about  14  inches  wide  at  the  end  of  the 
trimmer  saw,  and  where  the  saw,  which  was 
constantly  running  when  the  mill  was  in  op- 
eration, formed  one  of  the  sides  of  the  pas- 
sageway; that  the  floor  in  the  passageway 
where  it  passed  the  saw  was  negligently  con- 
structed, so  that  It  was  uneven,  having  lit- 
tle jogs  in  It  sufficient  to  cause  one  to  stum- 
ble, of  which  the  plaintiff  did  not  know  until 
after  the  accident;  that  the  defendant  fail- 
ed to  guard  the  trimmer  saw,  although  it 
was  entirely  practicable  to  guard  it  so  as  to 
make  it  absolutely  safe;  that  the  plaintiff 
was  under  the  control  and  direction  of  the 
defendant's  foreman,  and  the  latter  directed 
plaintiff  to  go  to  the  rear  of  the  trimmer 
saws,  and  that  in  order  to  do  so,  it  was  nec 
essary  to  go  through  the  passageway;  that 
the  plaintiff  went  to  the  assistance  of  the 
foreman,  and  the  latter  thereupon  directed 
plaintiff  to  go  to  another  part  of  the-  mill 
and  get  an  iron  bar;  that  In  obeying  the 
order  it  was  necessary  to  go  again  through 
the  passageway,  and,  while  attempting  to 
do  so,  the  plaintiff  stumbled,  and,  as  his  left 
hand  was  thrown  out  to  support  himself, 
it  went  Into  the  saw.  The  saw  caught  the 
clothing,  and  pulled  the  arm  into  the  saw, 
completely  severing  the  arm  half  way  be- 
tween the  wrist  and  elbow.  The  defendant 
answered,  denying  that  there  was  any  pas- 
sageway there,  and  also  set  up  the  defenses 
that  the  plaintiff  assumed  the  risk,  and  that 
his  injury  was  due  to  his  contributory  neg- 
ligence. It  was  also  alleged  that  the  saw 
was  guarded;  that  the  State  Labor  Commis- 
sioner of  Washington  had  duly  inspected  the 
mill  while  it  was  in  that  condition,  and  had 
determined  that  the  defendant  had  complied 
with  the  laws  of  Washington  with  regard  to 
safely  guarding  machinery.  Ihe  case  was 
tried  before  a  jury,  and  a  verdict  was  re- 
turned for  the  plaintiff  in  the  sum  of  $2,000. 
Judgment  was  entered  for  the  amount  of  the 
verdict  and  the  defendant  has  appealed. 

It  Is  assigned  that  the  court  erred  In  ad- 
mitting testimony  showing  the  condition  of 
the  passageway  at  a  time  subsequent  to  the 
accident.  The  appellant  denied  that  there 
was  any  passageway  there,  or  that  the  place 
there  was  Intended  to  be  used  as  such.  In 
support  of  respondent's  theory  that  there  was 
a  passageway,  and  that  it  was  so  intended, 
evidence  was  admitted  to  show  that  the  way 
was  made  wider  to  better  serve  passage  pur- 
poses, and  although  this  occurred  after  the 
accident  it  was  not  admitted  to  show  any 
confession  of  liability  on  the  appellant's  part. 
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but  merely  In  support  of  respondent's  theory 
tbat  there  was  a  passageway,  a  fact  wholly 
denied  by  appellant  The  testimony  was  In 
dispute  about  the  purpose  of  the  change  of 
the  situation  after  the  accident.  Appellant 
contended  that  It  was  done  to  protect  the 
men  below  from  being  struck  by  pieces  of 
lumber  falling  through,  while  respondent 
contended  that  it  was  solely  for  better  pas- 
sage purposes.  The  sole  object  of  admitting 
the  evidence  was  to  dispute  appellant's  the- 
ory and  its  witnesses,  who  said  there  was 
no  passageway  there,  and  that  it  was  not  in- 
tended that  such  use  should  be  made  of  the 
place.  The  evidence  was  not  erroneous  for 
that  purpose.  In  Sproul  v.  Seattle,  17  Wash. 
25G,  49  Pac.  489,  It  was  held  that  it  was  not 
error  to  admit  testimony,  on  the  part  of  the 
plaintiff,  as  to  the  condition  of  the  side- 
walk on  the  next  day  after  the  accident, 
when  it  was  stated  that  the  sole  object  was 
for  the  purpose  of  impeaching  a  witness  who 
had  testified  for  the  city  upon  that  subject 
See,  also,  Townsend  v.  Northern  Pacific  Ry. 
Co.,  29  Wash.  185,  69  Pac.  750 ;  Erickson  v. 
McNeeley  &  Co.,  41  Wash.  509,  84  Pac.  3; 
Thomson  v.  Issaquah  Shingle  Co.,  43  Wash. 
253,  86  Pac.  588. 

It-  is  next  contended  that  the  court  er- 
roneously permitted  the  witness  Coxey  to 
testify  that  simply  looking  at  the  saw  should 
suggest  the  kind  of  guard  proposed  by  the 
Coxey  model.  The  witness  was  testifying  as 
an  expert,  and  as  such  be  could  give  his 
opinion.  We  see  no  prejudicial  error  in  this 
particular. 

The  next  contention  is  that  the  court 
should  have  granted  appellant's  motion  for 
nonsuit  This  is  based  upon  three  grounds: 
(a)  because  respondent  was  guilty  of  contrib- 
utory negligence;  (b)  because  the  saw  was 
reasonably  guarded,  having  due  regard  to  the 
use  to  which  it  was  put  and  the  dangers  of 
Its  operation;  (c)  because  respondent  as- 
sumed the  risk  of  voluntarily  going  Into  an 
exposed  and  dangerous  place.  We  think  all  of 
these  questions  were  for  the  jury.  The  evi- 
dence showed  that  not  only  the  men  general- 
ly about  the  mill  were  in  the  habit  of  going 
through  this  passageway,  but  that  the  fore- 
man himself  did  so,  and  that  he  took  re- 
spondent through  there  the  first  day  the  lat- 
ter worked  at  this  saw.  Under  such  circum- 
stances it  should  not  be  said,  as  a  matter  of 
law,  that  respondent  was  guilty  of  contribu- 
tory negligence  by  merely  going  through  a 
way  so  generally  used.  The  evidence  of  re- 
spondent's witnesses  was  specifically  to  the 
effect  that  the  saw  was  not  properly  guard- 
ed, and  that  it  might  have  been  securely 
guarded.  Methods  for  securely  guarding  It 
were  shown  by  the  testimony,  and  it  would 
have  been  error  not  to  have  permitted  the 
Jury  to  pass  upon  the  question.  The  defense 
of  assumption  of  the  risk  cannot  be  urged 
here  If  the  saw  was  so  situated  that  It  was 


appellant's  statutory  duty  to  guard  it  This 
has  been  so  often  held  by  this  court  that 
we  need  only  refer  to  it  here.  The  motion 
for  nonsuit  was  therefore  properly  denied 
upon  all  three  of  the  grounds  named. 

Error  is  assigned  upon  one  of  the  court's 
instructions,  but  we  find  no  sufficient  excep- 
tions in  the  record  upon  which  to  raise  the 
question  here.  The  record  shows  the  fol- 
lowing: "The  defendant  excepts  to  each 
and  every  instruction  given  by  the  court." 
No  other  exceptions  are  shown  to  have  been 
taken  by  the  appellant  This  court  has  often 
held  that  in  the  absence  of  specific  excep- 
tions directing  the  trial  court's  attention  to 
particular  Instructions  or  specific  subject- 
matter  therein,  no  review  of  the  instructions 
will  be  made. 

We  see  no  error  in  the  denial  of  the  mo- 
tion for  new  trial,  and  in  entering  judgment 
upon  the  verdict,  and  the  judgment  Is  there- 
fore affirmed. 

RUDKIN,  MOUNT,  DUNBAR,  CROW, 
and  ROOT,  JJ.,  concur.  PULLERTON,  J, 
took  no  part 


STATE  v.  BRIDGHAM. 

(Supreme  Court  of  Washington.    Nov.  10, 
1908.) 

1.  Homicide  (ft  203*)— Evidence— Dying  Dec- 
larations—Sense  of  Impending  Death- 
Necessity  of  Statement  of  Decedent  of 
Belief  in  Impending  Death. 

It  is  not  necessary  to  the  admissibility  of  a 
dying  declaration  that  a  written  statement 
thereof  should  contain  the  express  declaration 
that  declarant  believed  she  was  about  to  die. 
nor  to  show  by  other  testimony  that  she  actual- 
ly used  the  words,  but  it  is  sufficient  if  the  evi- 
dence shows  such  statements  or  circumstances 
as  would  convince  a  reasonable  mind  that  de- 
clarant believed  at  the  time  that  she  was  in  ex- 
tremis. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  ft  431 ;  Dec.  Dig.  ft  203.*] 

2.  Homicide  (8  203*)— Evidence— Dying  Dec- 
larations—Sense of  Impending  Deatu— 
Sufficiency  of  Showing. 

It  appeared  that  a  person  making  a  dying 
declaration  had  been  informed  by  a  physician 
that  her  wound  was  mortal  and  that  she  ooulJ 
not  live;  that  she  was  rational  and  realized 
that  she  could  not  live;  that  she  said  she  did 
not  think  she  could  get  well,  and  expressed  the 
wish  that  her  son  would  look  out  for  her  three 
babies :  that  she  said  her  daughter's  ashes  were 
in  a  jar  in  a  trunk,  and  she  wanted  them  buried 
with  her.  Held  to  sufficiently  show  that  her 
declaration  was  made  under  the  belief  that  she 
was  about  to  die. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  89  430-437 ;  Dec.  Dig.  ft  203.*] 

3.  Homicide  (8  214*)— Evidence— Dying  Dec- 
larations—Competency— Containing  In- 
competent Matter. 

A  dying  declaration  which  contained  a 
statement  in  reference  to  threats  made  by  accus- 
ed was  properly  admitted  where  the  court  charg- 
ed that  it  was  admitted  only  to  prove  the  actu- 
al killing  and  the  manner  thereof,  and  warned 
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the  jury  not  to  consider  the  parts  of  it  referring 
to  other  matters  including  toe  threats. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  214.*] 

4.  Stipulations  (§  14*)— Tbial  —  Reception 
of  Evidence— Mode  of  Taking  Exception 
—Necessity  fob  Objection. 

An  arrangement  between  counsel  doing 
away  with  the  formality  of  announcing  an  ex- 
ception after  each  adverse  ruling,  it  being  un- 
derstood that  exceptions  be  noted  in  such  cases, 
did  not  relieve  counsel  from  making  necessary 
objections. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec  Dig.  S  14.*] 

5.  Criminal  Law  (§  1043*)— Appeal— Res- 
ebvation  of  gboukds  of  review— waives 
of  Objections  on  Appeal. 

Where  the  admission  of  the  record  of  a 
coroner's  inquest  was  objected  to  merely  be- 
cause it  was  not  a  complete  record,  other  objec- 
tions cannot  be  raised  for  the  first  time  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi  2655 ;  Dec.  Dig.  §  1043.*] 

C.  Homicide  (§  286*)— Mubdeb— Trial  —  In- 
structions—"Pbemeditated  Malice." 
A  charge  that  premeditated  malice  exists 
where  the  intention  to  unlawfully  take  life  is 
deliberately  formed  in  the  mind,  and  that  deter- 
mination meditated  upon  before  the  fatal  stroke 
is  given,  and  that  there  need  be  no  particular 
length  of  time  between  the  formation  of  the  in- 
tention to  kill  and  the  killing  amply  stated  the 
necessity  for  deliberation  and  time  therefor,  but 
that  no  definite  standard  as  to  lapse  of  time  was 
necessary;  the  words  "no  particular"  being 
used  in  the  explanatory  sense  that  no  fixed  or 
definite  time  was  necessary,  it  being  only  neces- 
sary that  there  be  actual  time  for  deliberation. 

fEd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  591 ;  Dec.  Dig.  ft  286.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5508.] 

7.  Criminal  Law  (j  474*)  —  Opinion  Evi- 
dence— Expert  Evidence. 

Where  a  physician  testifies  as  an  expert 
touching  the  defense  of  insanity,  and  it  appears 
that  accused  had  been  drinking  intoxicating  liq- 
uor, the  witness'  opinion  as  to  its  probable  ef- 
fect upon  accused's  mind  is  competent. 

[Ed.  Note. — For  other  cases,-  see  Criminal 
Law,  Cent.  Dig.  §  1061 ;  Dec.  Dig.  §  474.*] 

8.  Homicide  (§  232*)— Mubdeb— Premedita- 
tion— Evi  dence. 

Evidence  in  a  murder  case  held  to  show  ac- 
cused's premeditation  and  deliberation. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  480 ;  Dec  Dig.  $  232.*] 

9.  Cbiminal  Law  (|  941*)— Motion  fob  New 
Tbial  —  Newly  Discovebed  Evidence  — 
Cumulative  Evidence. 

A  motion  for  new  trial  upon  newly  discov- 
ered cumulative  evidence  upon  the  question  of 
accused's  insanity  is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2328 ;  Dec.  Dig.  §  941.*] 

10.  Homicide  (8  135*)— Mubdeb— Sufficiency 
of  Information. 

An  information  charging  that  accused  fe- 
loniously, etc.,  and  with  intent  to  kill,  did  shoot 
decedent  with  a  revolver  pistol,  and  by  shooting 
as  aforesaid  did  mortally  wound  her,  from 
which  mortal  wounding  she  died,  sufficiently 
charged  that  accused  killed  decedent  with  a  re- 
volver pistol. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cont.  Dig.  «  220;  Dec  Dig.  8  135.*] 


Appeal  from  Superior  Court,  Lewis  Coun- 
ty; A.  E.  Rice,  Judge. 

Frank  O.  Bridgham  was  convicted  of  mur- 
der, and  he  appeals.   Affirmed.  , 

Pruyn  &  Felkner,  for  appellant  M.  E. 
Harmon,  for  the  State. 

HADLET.  C.  J.  The  defendant  was  charged 
with  having  committed  the  crime  of  murder 
In  the  first  degree  by  shooting  and  mortally 
wounding  Lula  Bridgham,  who  was  bis  wife. 
The  defense  of  not  guilty,  Including  a  claim 
of  insanity  at  the  time  of  the  shooting,  was 
interposed.  The  Jury  returned  a  verdict  of 
guilty  of  murder  In  the  first  degree.  The 
court  entered  judgment  and  sentence  that  the 
defendant  shall  suffer  the  penalty  of  death, 
and  he  has  appealed  to  this  court. 

The  first  error  assigned  Is  that  the  court 
admitted  a  written  statement  as  the  dying 
declaration  of  the  deceased.  It  is  argued 
that  the  statement  should  not  have  been  ad- 
mitted, for  the  reason  that  there  was  nothing 
upon  its  face  showing  that  the  deceased  re- 
alized at  the  time  that  she  was  about  to  die, 
or  that  her  death  was  imminent  and  impend- 
ing. The  further  argument  is  made  that  the 
evidence  Introduced  In  connection  with  the 
statement  did  not  show  that  the  deceased 
said  she  was  about  to  die,  or  that  her  death 
was  imminent  and  impending.  The  standard 
required  for  the  admissibility  of  the  declara- 
tion is  that  the  declarant  should  have  believ- 
ed that  she  was  about  to  die,  that  she  made 
the  declaration  under  the  belief  that  she 
would  not  recover,  and  that  she  did  die  of 
the  illness  from  which  she  was  suffering  as 
the  direct  and  proximate  result  of  the  origi- 
nal Injury  which  the  declaration  tended  to 
illustrate.  State  v.  Power,  24  Wash.  34,  63 
Pac.  1112,  63  L.  R.  A.  902.  It  was  not  nec- 
essary that  the  written  statement  should  con- 
tain the  express  declaration  that  the  declar- 
ant believed  she  was  about  to  die,  and  It 
was  not  necessary  to  show  by  other  testi- 
mony that  she  actually  used  the  words.  It 
was  sufficient  to  show,  either  by  the  state- 
ment itself  or  by  other  credible  testimony, 
such  statements  or  circumstances  as  would 
convince  a  reasonable  mind  that  the  declar- 
ant believed  at  the  time  that  she  was  in 
extremis.  The  testimony  showed  that  the  de- 
ceased was  informed  by  a  physician  that  her 
wound  was  mortal  and  that  she  could  not 
live;  that  she  was  rational,  and  realized 
she  could  not  live;  that  she  said  she  did  not 
think  she  could  get  well,  and  she  expressed 
the  wish  that  her  son  would  look  out  for  her 
three  babies;  that  she  said  her  daughter's 
ashes  were  in  a  jar  in  her  trunk,  and  she 
wanted  them  buried  with  her.  We  think  it 
was  clearly  shown  that  the  declarant  made 
the  statement  under  the  belief  that  she  was 
about  to  die;  and  her  death  soon  follow- 
ed. The  declaration  contained  a  statement 
of  prior  threats,   and   appellant  contends 
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that  he  was  prejudiced  thereby.  He  cites 
State  v.  Moody,  18  Wash.  165,  51  Pac.  356, 
to  sustain  this  contention.  Id  that  case 
the  dying  declaration  contained  a  statement 
of  previous  threats,  and  It  was  contended 
that  these  should  have  been  excluded.  The 
court,  however,  admitted  the  whole  state- 
ment, and  gave  no  instruction  with  respect 
to  disregarding  the  subject  of  prior  threats 
as  based  upon  the  statement  This  court 
said:  "We  think  the  court  erred  In  not  in- 
structing the  jury  that  this  part  or  portion 
of  the  dying  declaration  should  be  disre- 
garded." In  the  case  at  bar  the  court  direct- 
ly covered  that  point  In  closing  Its  instruc- 
tion upon  the  subject  of  the  dying  declara- 
tion, as  follows:  "Furthermore,  such  dec- 
larations are  only  admitted  to  prove  the 
actual  killing  and  the  manner  of  the  killing, 
so  that,  if  you  consider  this  statement  at  all, 
you  will  not  In  any  manner  consider  any 
statements  therein  in  reference  to  previous 
threats  made J>y  the  defendant,  nor  will  you 
consider  any  other  statements  therein  except 
that  which  relates  to  the  actual  killing  at  the 
time  and  the  manner  in  which  the  killing  was 
done."  We  do  not  find  that  the  court  erred 
in  admitting  the  dying  declaration  in  view 
of  its  Instruction  upon  that  subject. 

It  Is  insisted  that  the  court  erred  in  ad- 
mitting in  evidence  the  record  of  the  inquest 
before  the  coroner's  jury.  We  find  nothing 
In  this  record  showing  that  the  coroner's  rec- 
ord was  read  In  evidence  before  the  Jury. 
Other  written  evidence  is  shown  to  have  been 
read,  but  it  does  not  so  appear  as  to  the 
coroner's  record.  The  state's  counsel  asserts 
that  it  was  not  read,  and  that  the  record 
is  for  that  reason  silent  upon  the  subject. 
Assuming,  however,  from  the  fact  that  it 
was  formally  admitted  by  the  court,  that  it 
was  also  read  to  the  Jury,  we  find  no  suffi- 
cient objection  to  it.  The  objection  made  by 
the  counsel  who  tried  the  cause  was  as  fol- 
lows: "We  object  because  It  shows  on  the 
face  of  it  that  it  is  not  a  complete  record." 
There  was  no  objection  to  its  relevancy  or 
materiality.  We  think  it  appeared  that  the 
record  was  sufficiently  complete  to  meet  ap- 
pellant's objection.  Counsel  who  conducted 
this  appeal,  but  who  did  not  try  the  cause 
below,  Insist  that  there  was  an  agreement 
at  the  trial,  sanctioned  by  the  court,  to  the 
effect  that  a  general  objection  should  be 
understood  as  lodged  against  all  the  evidence. 
The  stipulation  to  which  counsel  refer  ap- 
pears In  the  record  as  follows:  "Mr.  Har- 
mon: Note  an  exception.  In  order  to  save 
time  in  taking  exceptions,  at  all  times  when- 
ever there  is  an  adverse  ruling  of  the  court, 
the  counsel  might  have  an  understanding 
between  themselves  that  In  that  case  that 
an  exception  be  noted.  We  think  that  is 
usually  the  rule.  Court:  Very  good."  It 
will  be  seen  that  the  above  related  exclusive- 
ly to  the  matter  of  avoiding  the  announce- 
ment of  an  exception  each  time  there  was  an 
adverse  ruling  upon  an  objection ;  but  it  did 


not  relieve  counsel  from  making  the  neces- 
sary objections  at  proper  times.  Otherwise 
there  could  have  been  no  adverse  rulings  as 
the  basis  for  the  understood  objections.  The 
court  committed  no  error  in  the  matter  of 
the  coroner's  record.  Other  objections  can- 
not be  raised  for  the  first  time  on  appeal. 
State  v.  Craemer,  12  Wash.  217,  40  Pac  944 ; 
Same  v.  Owens,  15  Wash.  468,  46  Pac.  1039; 
Same  v.  Yourex,  30  Wash.  611,  71  Pac.  203. 

Objection  is  made  to  the  following  instruc- 
tion: "Premeditated  malice  is  where  the  in- 
tention to  unlawfully  take  life  Is  deliberately 
formed  in  the  mind,  and  that  determination 
meditated  upon  before  the  fatal  stroke  is 
given.  There  need  be  no  particular  length 
of  time  between  the  formation  of  the  inten- 
tion to  kill  and  the  killing.  It  is  only  neces- 
sary that  the  act  of  killing  be  preceded  by  a 
concurrence  of  will  deliberation  and  pre- 
meditation on  the  part  of  the  slayer."  Ap- 
pellant's argument  is  that  the  instruction 
does  not  sufficiently  observe  the  necessity  for 
time  for  deliberation  and  premeditation  as 
an  element  of  murder  In  the  first  degree,  and 
the  case  of  State  v.  Rutten,  13  Wash.  203, 
43  Pac.  33,  is  cited.  The  criticism  of  the 
instruction  in  that  case  was  that  the  court 
told  the  jury  there  need  be  no  appreciable 
space  of  time  between  the  intention  to  kill 
and  the  act  of  killing,  and  that  in  delibera- 
tion the  intent  to  kill  and  the  act  of  killing 
may  be  as  instantaneous  as  the  successive 
thoughts  of  the  mind.  It  was  believed  that 
such  an  Instruction  did  away  with  the  Idea 
of  deliberation.  The  court  Interpreted  the 
instruction  to  mean  that  an  intention  to  kill 
may  come  instantaneously  to  the  mind,  and 
that  it  may  be  instantaneously  carried  Into 
execution  at  the  same  moment,  thus  connect- 
ing the  idea  of  deliberation  directly  with  the 
act  of  killing.  In  State  v.  Straub,  16  Wash. 
Ill,  47  Pac.  227,  the  court  made  it  clear  that 
an  instruction  which  does  not  so  directly 
connect  the  two  is  not  objectionable.  In  that 
case  the  trial  court  In  its  Instruction  said: 
"Premeditation  may  be  as  quick  as  thought 
in  the  mind  of  man."  And  this  court  said 
that  "any  conviction  or  intention  that  enters 
into  the  mind  of  man  enters  with  the  rapid- 
ity of  thought";  but  held  that  the  instruc- 
tion did  not  say  that  the  Intention  might  be 
formed  and  Its  execution  carried  out  In  the 
same  or  successive  instants,  as  was  believed 
to  be  true  of  the  instruction  in  State  v.  Rut- 
ten,  supra.  We  think  the  instruction  in  the 
case  at  bar  amply  recognizes  that  there  must 
be  deliberation  and  time  therefor,  but  that 
no  definite  standard  as  to  lapse  of  time  is 
necessary.  In  using  the  expression,  "there 
need  be  no  particular  length  of  time,"  the 
words  "no  particular"  were  used  in  the  ex- 
planatory sense  that  no  fixed  or  definite  time 
is  necessary;  it  being  only  necessary  that 
there  must  be  actual  time  for  deliberation. 

Errors  are  assigned  as  to  certain  questions 
which  the  court  permitted  a  witness  to  an- 
swer, on  the  ground  that  they  -sailed  for  pure 
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opinion  testimony.  The  witness  was,  bow- 
ever,  being  examined  as  a  physician  and  as 
an  expert  touching  the  'defense  of  insanity, 
and  his  opinion  became  proper  evidence. 
There  was  evidence  to  the  effect  that  ap- 
pellant had  been  drinking  intoxicating  liq- 
uor, and  the  questions  related  to  the  prob- 
able effect  thereof  upon  his  mind.  We  find 
no  prejudicial  error  hi  this  regard. 

It  is  insisted  that  the  motion  for  new  trial 
should  have  been  granved  for  the  reason  that 
there  was  no  specific  evidence  of  premedita- 
tion or  deliberation.  It  Is  unnecessary  to 
extensively  set  forth  tbe  evidence  here.  It 
is  sufficient  to  say,  that  we  think  there  was 
an  abundance  of  evidence  upon  that  subject 
for  the  jury.  The  two  had  quarreled  the 
day  before  the  shooting,  and  had  quarreled 
and  separated  in  the  morning  of  the  day  of 
the  shooting.  Appellant  went  to  the  house  of 
his  son-in-law  and  got  the  revolver  with 
which  he  killed  his  wife.  He  afterwards 
made  a  trip  of  two  miles  after  dark,  and 
went  to  the  house  where  his  wife  was.  Aft- 
er inducing  her  to  put  down  the  baby  which 
she  was  holding,  he  asked  her  to  go  outside, 
and  talk  with  him.  She  declined  to  do  so. 
He  caught  her  around  the  waist,  still  Insist- 
ing that  she  should  go  out  with  him,  and 
while  holding  her  he  reached  for  the  revolver. 
She  succeeded  In  breaking  away  from  him, 
and  as  she  ran  he  shot  her.  Further  com- 
ments upon  this  subject  we  think  are  not  nec- 
essary. 

We  think  the  contention  that  the  court 
should  have  granted  a  new  trial  on  account 
of  newly  discovered  evidence  Is  not  well 
taken.  The  proposed  new  evidence  is  mere- 
ly cumulative  upon  the  question  of  appel- 
lant's insanity,  and  under  the  decision  in 
State  v.  Underwood,' 86  Wash.  558,  77  Pac. 
863,  the  motion  for  new  trial  on  that  ground 
was  properly  denied. 

It  Is  next  urged  that  the  court  should 
have  sustained  appellant's  motion  in  arrest 
of  judgment  on  the  ground  that  the  informa- 
tion is  not  sufficient  to  sustain  a  verdict  of 
murder  in  the  first  degree.  Omitting  the 
formal  commencement  and  conclusion,  the 
information  is  as  follows:  "Comes  now  U.  E. 
Harmon,  prosecuting  attorney  for  the  said 
Lewis  county,  state  of  Washington,  the  said 
superior  court  of  said  Lewis  county  being  in 
session  and  the  grand  jury  for  said  county 
not  being  in  session,  and  now  here  said  pros- 
ecuting attorney  gives  the  said  superior  court 
to  understand  and  to  be  informed  by  this  in- 
formation that  the  above  named  Frank  O. 
Bridgham  is  guilty  of  the  crime  of  murder 
in  the  first  degree  committed  as  follows: 
The  said  Frank  O.  Bridgham  in  said  Lewis 
county,  state  of  Washington,  on,  to  wit,  the 
2d  day  of  November,  A.  D.  1907,  unlawfully, 
feloniously,  purposely,  and  of  his  deliberate 
and  premeditated  malice  and  with  intent  to 
kill,  did  shoot  Lula  Bridgham  with  a  re- 


volver pistol,  then  and  there  held  In  his 
band,  and  then  and  there  unlawfully,  fe- 
loniously, purposely,  and  of  his  deliberate 
and  premeditated  malice,  by  shooting  with 
intent  to  kill  as  aforesaid,  did  mortally 
wound  her  the  said  Lula  Bridgham,  from 
which  mortal  wounding  the  said  Lula  Bridg- 
ham, on  the  third  day  of  November,  1907,  at 
Central  la,  Lewis  county,  state  of  Washing- 
ton, died."  It  is  argued  that  the  information 
neither  directly  charges  that  the  accused  kill- 
ed the  deceased,  nor  states  the  means  by 
Which  tbe  killing  was  done.  Surely  no  one 
who  understands  the  English  language  can 
read  the  information  and  fail  to  know  that 
the  accused  Is  charged  with  mortally  wound- 
ing the  deceased,  and  that  with  deliberate 
and  premeditated  malice,  with  intent  to  kill, 
he  shot  her  by  the  use  of  a  revolver  pistol, 
producing  such  mortal  wound,  from  which 
she  died.  More  Is  not  required  under  our 
law,  and  to  require  greater  technical  par- 
ticularity would  sweep  aside*  the  sensible 
tendency  to  liberality  In  modern  criminal 
jurisprudence  whereby  the  substance  and  not 
the  form  is  more  highly  regarded. 

We  have  discussed  all  the  errors  assigned. 
We  think  the  appellant  was  given  a  fair  and 
impartial  trial,  and  that  the  record  shows 
no  prejudicial  error. 

The  judgment  is  therefore  affirmed. 

RUDKIN,  CROW,  DUNBAR,  MOUNT,  and 
ROOT,  JJ.,  concur. 


NORTHERN  PAC.  RY.  CO.  v.  PIERCE 
COUNTY  et  al. 

(Supreme  Court  of  Washington.    Nov.  7, 
1908.) 

1.  Drains  (f  15*)  —  Drainage  Districts  — 
Land  Included. 

Laws  1895,  p.  274,  c.  115,  |  4,  providing 
for  the  organization  of  a  drainage  district,  where 
an  improvement  would  be  of  special  benefit 
to  a  majority  of  the  lands  included  in  the 
proposed  boundaries,  contemplates  the  inclusion 
in  the  district  of  other  lands  than  those  which 
would  be  benefited  thereby. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  S  15.*] 

2.  Drains  (§  79*)  —  Drainage  Districts  — 
Preliminary  Expenses— Apportionment. 

Expenses,  in  a  proceeding  to  determine  the 
question  of  whether  a  drainage  district  should 
make  an  improvement,  decided  in  tbe  negative 
because  the  cost  would  exceed  the  benefits,  are 
to  be  borne  by  all  lands  in  the  district,  includ- 
ing those  which,  as  decided  in  such  proceeding, 
would  not  have  been  benefited  by  the  improve- 
ment. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  S  76 ;  Dec.  Dig.  §  79.*] 

3.  Drains  (§  74*)  —  Drainage  Districts  — 
Tax  for  Expenses— Defenses. 

The  owner  of  land  included  in  a  drainage 
district,  not  having  objected  to  the  formation 
of  the  district,  or  the  inclusion  of  its  land  there- 
in, or  to  the  petition  and  proceedings  under 
which  a  decree  determined  the  amount  of  the 
district's  debt,  the  right  of  appeal  from  all  such 
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proceedings  existing  is  estopped  to  object  to 
anything,  relative  to  the  tax  for  such  debt,  ex- 
cept the  constitutionality  of  the  law  under  which 
the  tax  is  sought  to  be  assessed  and  collected ; 
the  provisions  of  the  law  having  been  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  §  82;  Dec.  Dig.  §  74.*] 

4.  Drains  ($  GS*)  —  Drain ags   Districts  — 
Taxing  Power. 

The  statute  providing  for  organisation  of 
drainage  districts  being  constitutional,  the  pow- 
er to.  tax  to  carry  out  the  provisions  of  the  act 
is  necessarily  incident  to  the  main  power  con- 
ferred, and  is  not  affected  by  the  determination, 
in  proceedings  for  a  drainage  system,  occasion- 
ing expenses  for  which  a  tax  is  sought  to  be 
levied,  that  it  is  not  feasible. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  §  08.*] 

5.  Drains  (8  67*)— Taxing  fob  Municipal 
Pu  rposes — Statutes  . 

Even  if  a  drainage  district  is  a  municipal 
corporation,  Const,  art.  11.  |  12,  denying  the 
Legislature  power  to  impose  taxes  on  municipal 
corporations  or  their  inhabitants  for  municipal 
purposes,  but  permitting  it  to  vest  in  the  corpo- 
rate authorities  power  to  assess  and  collect  tax- 
es for  such  purposes,  is  not  contravened  by 
Laws  1003,  p.  87,  c.  67,  requiring  the  commis- 
sioners of  a  county,  in  which  is  a  drainage  dis- 
trict that  has  merely  incurred  preliminary  ex- 
penses, to  levy  a  tax  on  the  lands  in  the  dis- 
trict for  payment  of  such  expenses. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  $  67.*] 

6.  Statutes   (8    138*) —Titles  — Amending 
Acts. 

Const,  art.  2,  8  37,  prohibiting  the  revision 
or  amendment  of  an  act  by  mere  reference  to 
its  title,  is  not  contravened  by  Laws  1003,  p.  87, 
c.  67,  entitled  '"An  act  to  provide  for  the  pay- 
ment of  expenses  incurred  in  compliance  with  an 
act  [Laws  1893,  p.  27,  c.  115],  entitled  *An 
act  to  provide  for  establishment  and  creation  of 
drainage  districts,  and  the  construction  and 
maintenance  of  a  system  of  drainage,  and  to 

firovide  for  the  means  of  payment  thereof  "—the 
ater  act  being  a  law  of  procedure  complete  in 
itself. 

[Ed.  Note.- -For  other  cases,  see  Statutes. 
Cent.  Dig.  *  206;  Dec.  Dig.  8  138.*] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Action,  by  the  Northern  Pacific  Railway 
Company  against  Pierce  county  and  others. 
From  a  judgment  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

B.  S.  Grosscup  and  W.  C.  Morrow,  for  ap- 
pellant. H.  G.  Rowland,  Robert  M.  Davis, 
Eminett  N.  Parker,  and  R.  J.  Burglehaus, 
for  respondents. 

DUNBAR,  J.  This  case  came  up  on  ap- 
peal by  the  plaintiff  from  an  order  and  judg- 
ment entered  by  the  superior  court  of  Pierce 
county,  sustaining  a  demurrer  to  the  com- 
plaint and  dismissing  the  action.  The  com- 
plaint was  addressed  to  the  equity  side  of 
the  court,  and  set  up  substantially  the  follow- 
ing facts:  That  the  plaintiff  is  the  Northern 
Pacific  Railway  Company;  that  Pierce  coun- 
ty is  a  municipal  corporation,  and  E.  M. 
Lakln  is  treasurer  of  the  same;  that  about 


the  10th  day  or  September,  1004,  drainage 
district  No.  4  of  the  county  of  Pierce  was  es- 
tablished; that  thereafter  the  said  com- 
missioners commenced  a  proceeding  in  the 
superior  court  of  Pierce  county,  entitled 
"Frank  R.  Spinning,  Charles  A.  Stewart, 
and  T.  S.  Pierce,  as  the  Board  of  Drainage 
Commissioners  of  Drainage  District  No.  4  of 
Pierce  County,  State  of  Washington,  Plain- 
tiffs, and  H.  M.  Anderson  et  al.,  Defendants," 
for  the  purpose  of  prosecuting  the  construc- 
tion of  a  system  of  drainage  within  said 
district;  that  the  plaintiff  was  joined  as 
defendant  in  said  proceeding,  and  filed  its 
answer,  denying  that  any  benefit  would  ac- 
crue to  It  or  its  property  by  reason  of  the 
construction  of  said  drainage  ditch;  that  up- 
on a  trial  of  the  cause  verdict  was  entered 
by  the  jury  exempting  plaintiff  and  its  prop- 
erty from  any  assessment  on  account  of  the 
construction  of  said  ditch,  on  the  ground  that 
no  benefit  would  accrue  to  plaintiff  or  its 
property  by  reason  of  such  construction;  that 
thereafter,  on  the  13th  day  of  January,  1006, 
said  action  was  ordered  to  be  dismissed  by 
the  superior  court,  for  the  reason  tbat  the 
estimated  cost  of  the  construction  of  the 
proposed  improvement  by  said  district,  in- 
cluding damages  to  be  paid,  would  exceed 
the  benefit  which  would  be  assessed,  that 
thereafter,  to  wit,  on  the  10th  day  of  Sep- 
tember, 1906,  an  order  and  decree  was  enter- 
ed in  this  cause  ascertaining  the  indebted- 
ness, and  directing  a  tax  levy,  wherein  the 
total  amount  of  warrants  or  evidences  of 
indebtedness,  with  accruing  interest,  was 
ascertained  to  be  $3,339.75,  and  the  county 
commissioners  were  directed  to  levy  a  tax  on 
the  real  estate  within  said  district,  exclu- 
sive of  improvements,  sufficient  to  pay  said 
outstanding  warrants  and  evidences  of  in- 
debtedness; that  thereafter  the  said  county 
commissioners  proceeded  to  and  did  levy  a 
pretended  tax  upon  the  property  of  plain- 
tiff in  said  district,  amounting  to  the  sum 
of  $1388.75;  that  the  tax  rolls  and  records 
of  the  defendant  Pierce  county,  Wash.,  show 
such  taxes  levied  against  plaintiffs  main  line 
and  side  track;  that  defendants  and  each  of 
them  were  threatening  to  enforce  the  col- 
lection of  said  pretended  taxes  oy  the  sale, 
or  attempted  sale  or  conveyance,  of  said  prop- 
erty; that  plaintiff  Js  greatly  annoyed,  in- 
jured, and  hindered  by  the  said  pretended 
taxes  and  tax  liens,  and  the  assertion  of  the 
same  by  the  defendants  against  plaintiffs 
property;  that  said  pretended  levy  of  taxes 
was  assumed  to  be  .made  by  virtue  of  section 
6.  c.  67,  p.  00.  of  the  Laws  of  the  State  of 
Washington  for  the  year  1903 — wherefore 
plaintiff  prays  that  an  injunction  issue 
against  defendants,  and  each  of  them,  for- 
ever enjoining  and  restraining  them  from 
in  any  way  attempting  to  enforce  the  col- 
lection of  said  pretended  taxes.  Other  state- 
ments appear  In  the  complaint,  which  are 
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conclusions  of  law,  and  which  it  is  not  nec- 
essary to  set  forth.  The  defendants,  through 
the  prosecuting  attorney  H.  G.  Rowland, 
filed  a  demurrer  to  the  complaint,  which  de- 
murrer was  sustained  by  the  court. 

It  is  the  contention  of  the  appellant,  that 
an  examination  of  the  various  provisions  of 
chapter  115,  p.  271,  Laws  1885,  shows  that 
the  Legislature  had  In  mind  but  two  classes 
of  land  to  be  Included  within  the  drainage 
district,  to  wit,  those  receiving  benefit  by 
reason  of  the  proposed  Improvement,  and 
those  necessary  to  be  condemned  in  carrying 
out  the  work;  and,  as  it  affirmatively  ap- 
pears that  the  appellant's  lands  were  not  bene- 
fited by  reason  of  the  Judgment  in  that  re- 
spect, and  that  the  Improvement  was  aban- 
doned, It  follows  that  Its  lands  should  not 
be  taxed  to  pay  the  expenses  of .  ascertain- 
ing whether  or  not  the  Improvements  should 
be  made.  This  contention  is  not  consistent 
with  the  provisions  of  section  4,  c.  115,  p. 
274,  Laws  1805,  for  the  reason  that  that 
section  provides  for  the  organization  of  a 
district  where  an  Improvement  would  be  of 
special  benefit  to  a  majority  of  the  lands 
Included  In  the  proposed  boundaries,  there- 
by especially  negativing  the  idea  suggested 
l>y  the  appellant  that  the  law  contemplated 
the  inclusion  only  of  such  lands  as  were  bene- 
fited; and  the  constitutionality  of  this  law 
was  determined  by  this  court  In  Lewis  Coun- 
ty v.  Gordon,  20  Wash.  80,  54  Pac.  779,  and 
subsequent  cases.  There  Is  nothing  In  the 
complaint  indicating  that  the  proceedings 
leading  up  to  the  formation  of  the  district 
were  not  in  strict  compliance  with  the  law, 
nor  that  there  was  any  objection  to  the  In- 
corporation of  appellant's  lands  into  the  dis- 
trict. The  essential  complaint  is  only  that 
the  proceedings  for.  the  purpose  of  raising 
money  to  pay  the  preliminary  expenses  of 
the  proposed  Improvement  which  failed  were 
illegal,  and  that  its  land  should  not  be  taxed 
because  It  had  been  determined  that  they 
would  not  have  been  benefited  by  the  Im- 
provement if  it  had  been  carried  out.  It  Is 
possible  that  an  Investigation  to  determine 
the  benefits  flowing  from  a  proposed  improve- 
ment might  develop  the  fact  that  none  of 
the  lands  in  the  district  would  be  benefited 
by  the  improvement.  In  such  case  every 
owner  could  put  forth  the  same  objection 
to  the  payment  of  his  share  of  the  prelimina- 
ry expenses  as  does  the  appellant  here,  and 
for  the  same  reason.  The  improvement  not 
having  been  made,  there  seems  to  be  no  rea- 
son In  equity  why  all  the  lands  In  the  dis- 
trict should  not  proportionately  pay  the  ex- 
penses which  were  necessarily  incurred  in 
determining  the  question  whether  the  Im- 
provement should  be  made,  It  being  borne  in 
mind  that  these  expenses  were  not  incurred 
in  making  an  improvement  which  failed  to 
benefit  certain  lands,  'but  were  expenses 
preliminary  to  determining  the  question 
above  stated,  a  question  entirely  foreign  to 
any  question  of  assessment  of  damages  or 


benefits  from  or  by  the  construction  of  the 
improvement  So  that  no  objection  having 
been  made  by  the  appellant,  at  any  stage 
of  the  proceedings,  to  the  formation  of  the 
district  and  the  Inclusion  of  their  lands  in 
said  district,  nor  to  the  petition  and  pro- 
ceedings under  which  the  decree  determined 
the  amount  of  the  indebtedness  of  the  dis- 
trict, the  right  of  appeal  from  all  of  such 
proceedings  existing,  it  is  estopped  to  object 
to  anything  but  the  constitutionality  of  the 
law  under  which  the  assessment  is  sought 
to  be  made  and  the  tax  collected,  for  it 
seems  plain  that  the  provisions  of  the  law 
have  been  complied  with. 

The  constitutionality  of  the  original  act 
having  been  determined,  the  power  complain- 
ed of  here,  viz.,  the  power  to  tax  for  the 
purpose  of  carrying  out  the  provisions  of 
the  act,  it  seems  to  us,  is  necessarily  incident 
to  the  main  power  conferred,  and  is  not 
affected  by  the  fact  that  the  contemplated 
Improvement  has  failed;  for  it  became  nec- 
essary, in  order  to  carry  out  the  original 
scheme  contemplated  and  to  determine  facts 
which  had  to  be  determined  in  order  to  make 
the  scheme  effective,  to  incur  the  expenses 
complained  of.  The  Legislature  in  this  in- 
stance has  not  violated  section  12,  article  11, 
of  the  state  Constitution  by  imposing  any 
tax  upon  it. 

Nor  is  it  necessary  to  determine  whether 
this  drainage  district  is  a  municipal  corpora- 
tion, within  the  meaning  of  said  section  12, 
under  which  the  power  to  assess  and  collect 
taxes  Is  especially  conferred.  The  state  Con- 
stitution is  a  limitation  and  hot  a  grant  of 
power,  and  the  Legislature  has  supreme  au- 
thority, in  the  absence  of  constitutional  limi- 
tations expressed  or  necessarily  Implied. 
This  is  an  organization  voluntarily  entered 
into,  under  powers,  regulations,  and  forms 
prescribed  by  the  Legislature,  and  the  bur- 
den of  paying  the  expenses  necessary  to 
effectuate  the  object  of  the  organization  was 
voluntarily  assumed  by  a  vote  of  the  people. 
As  we  said  in  State  ex  rel.  Seattle  v. 
Carson,  6  Wash.  250,  33  Pac.  428:  "So  long, 
therefore,  as  the  tax  is  imposed  by  corporate 
authority,  the  evil  sought  to  be  avoided  by 
the  constitutional  provisions  is  not  Incur- 
red." In  this  case  the  burden  being  self- 
imposed,  there  is  no  room  to  exclaim  against 
legislative  power.  Nor  do  we  think  that 
chapter  67,  p.  87,  Laws  1903,  falls  under  the 
ban  of  section  37,  article  2,  of  the  Constitu- 
tion, which  provides  that  "no  act  shall  ever 
be  revised  or  amended  by  mere  reference  to 
its  title,  but  the  act  revised  or  the  section 
amended  shall  be  set  forth  at  full  length," 
for  the  reason  that  an  examination  of  the 
act  plainly  shows  that  it  is  a  law  of  proce- 
dure complete  within  itself. 

There  appearing  to  be  no  valid  constitu- 
tional objections  to  the  law  under  which  the 
tax  is  sought  to  be  collected,  and  it  not  ap- 
pearing that  there  has  been  any  violation 
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or  misconstruction  of  the  law,  the  judgment 
is  affirmed. 

MOUNT,  RUDKIN,  FULLERTON,  and 
ROOT,  JJ.,  concur.  HADLEY,  C.  J.,  and 
CROW,  J.,  took  no  part 


WEST  v.  MARTIN  et  al. 
(Supreme  Court  of  Washington.   Nov.  14,  1908.) 

1.  Admiralty  (f  19*)— Jurisdiction— Colli- 
sion of  Vessel  with  Bridge. 

Admiralty  has  not  jurisdiction  of  the  mat- 
ter where  a  pier  of  a  lawfully  constructed  bridge 
resting  in  the  bottom  of  a  navigable  river  is  run 
into  by  a  vessel,  causing  a  span  of  the  bridge 
to  fall  into  the  stream,  though  the  damage  is 
largely  effected  by  the  action  of  the  water  after 
the  fall  of  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Admiralty, 
Cent  Dig.  §  227;  Dec.  Dig.  8  18.*] 

2.  Shipping  ft  87*)  —  Tobtb  of  Vessels  — 
Liens. 

Ballinger's  Ann.  Codes  &  St.  f  5953 
(Pierce's  Code,  8  6077).  providing  for  hens  on 
all  vessels,  applies  to  foreign,  as  well  as  do- 
mestic, vessels. 

fEd.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  §  340;  Dec.  Dig.  f  87.*] 

3.  Shipping  (5  87*)— Tobts  of  Vessel—  Liens. 

Ballinger's  Ann.  Codes  &  St.  8  5953  (Pierce's 
Code.  6  8077),  providing  for  a  lien  on  a  vessel 
for  injuries  committed  by  it  to  persons  or  prop- 
erty within  the  state,  or  while  transporting  such 

fiersons  or  property  to  or  from  the  state,  is  not 
imited  to  transportable  property,  but  includes 
damage  to  a  permanent  structure  like  a  bridge. 

fEd.  Note. — For  other  cases,  see  Shipping, 
Cent.  Dig.  8  340 ;  Dec.  Dig.  8  87.*] 

4.  Shipping  (8  87*)— Tobts  of  Vessel— Liens 
—Enforcement  in  State  Coubt. 

The  lien  on  a  vessel  created  by  Ballinger's 
Ann.  Codes  &  St.  8  5953  (Pierce's  Code,  8  6077). 
for  injuries  committed  by  it,  is  enforceable  in 
the  state  courts,  where  the  claim  for  injury  is 
not  within  the  jurisdiction  of  admiralty. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  8  340;  Dec.  Dig.  8  87.*] 

5.  Shipping  (8  87*)— Torts  of  Vessel— Liens 
—Enforcement. 

It  is,  in  effect,  an  equitable  attachment 
where  in  an  action  to  enforce  a  lien  on  a  vessel, 
given  by  a  state  statute,  a  temporary  receiver 
is  appointed,  and  the  vessel  is  taken  in  charge 
by  him  at  the  beginning  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  8  340 ;  Dec.  Dig.  8  87.*] 

6.  Shipping  (8  87*)— Torts  of  Vessel— Liens 
—  Enforcement  — Bonds  for  Release  — 
Waiver  of  Objection  to  Attacument. 

Where  after  proceedings,  in  effect  an  equi- 
table attachment,  in  an  action  to  enforce  a 
lien  on  a  vessel  given  by  a  state  statute,  de- 
fendants made  appearance,  and  execute  a  bond 
that  they  will  pay  plaintiff  any  sum  or  claim 
established  on  the  cause  of  action  alleged  in  the 
complaint,  the  bond  becomes  substituted  for  the 
property,  and  no  question  as  to  regularity  of 
the  attachment  can  afterwards  be  raised. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  8  340;  Dec.  Dig.  8  87.*] 

7.  Damages  (8  111*)— Measure  of  Damages— 
Injury  to  Bridge. 

The  measure  of  damages  for  injury  to  a 
portion  of  a  toll  bridge,  requiring  repairs  of 
such  part  before  any  of  it  could  be  used,  is 


the  cost  of  reparation,  plus  profits  lost  during 
suspension  of  use,  and  not  the  difference  in 
market  value  before  and  after  the  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  I  111.*] 

■On  Rehearing.  Affirmed. 
For  former  report,  see  92  Pac.  334. 

HADLEY,  C.  J.  A  rehearing  was  granted 
in  this  cause,  and  argument  was  heard  at  the 
present  term.  A  statement  of  the  case  may 
be  found  in  the  original  opinion  (47  Wash. 
417,  92  Pac.  334),  to  which  we  here  refer  in 
order  to  avoid  repetition.  The  only  ques- 
tion determined  by  the  former  opinion  was 
that  of  jurisdiction.  It  was  held  that  the 
facts  brought  the  case  within  the  Jurisdiction 
of  admiralty.  In  view  of  certain  discrimina- 
tions which  had  theretofore  been  made  in 
the  decisions  of  the  Supreme  Court  of  the 
United  States,  it  was  believed  that  that  tri- 
bunal would  so  hold,  should  it  be  called  up- 
on to  consider  facts  identical  with  those  in- 
volved herein  concerning  the  locality  of  the 
collision  and  the  resulting  injury.  It  now 
appears,  however,  that  we  erred  in  the  en- 
tertainment of  that  view.  Since  our  decision 
was  rendered  the  Supreme  Court  of  the  Unit- 
ed States  has  rendered  two  decisions  direct- 
ly involving  collisions  between  vessels  and 
bridges  which  span  navigable  waters.  Cleve- 
land Terminal  &  Valley  R.  Co.  v.  Cleveland 
Steamship  Co.,  208  U.  S.  316.  28  Sup.  Ct.  414. 
52  L.  Ed.  508;  The  Troy.  208  U.  S.  321,  28 
Sup.  Ct.  416.  52  L.  Ed.  512.  In  the  case  first 
above  cited  the  court  followed  what  was 
said  in  The  Plymouth,  3  Wall.  20.  18  I*.  Ed. 
125,  distinguished  what  was  said  in  The 
Blackheath,  195  U.  S.  361,  25  Sup.  Ct  46,  4» 
L.  Ed.  236,  and  reached  the  conclusion  that 
the  locality  of  the  collision  was  not  maritime, 
for  the  reason  that  the  injured  structure  was 
so  connected  with  the  shore  that  It  immedi- 
ately concerned  commerce  upon  the  land. 
The  two  cases  cited  were  companion  cases 
in  their  facts,  although  one  was  appealed 
from  the  Northern  district  of  Ohio  and  the 
other  from  the  Western  district  of  Wisconsin. 
The  decisions  were  rendered  on  the  same  day. 
and  the  decision  in  The  Troy  was  based  ui»ou 
the  opinion  in  the  first  case  cited.  So  far  as 
the  question  of  locality  is  concerned,  those 
decisions  are  binding  upon  this  court  In  our 
former  opinion  we  simply  endeavored  to  an- 
ticipate what  would  be  the  decision  of  the 
higher  tribunal  in  such  a  case,  and  now  that 
we  find  we  were  mistaken  it  becomes  our 
duty  to  reverse  our  former  holding  upon  this 
subject,  unless  a  further  feature  suggested  by 
appellants  has  the  effect  to  establish  the  lo- 
cality of  this  injury  as  a  maritime  one.  We 
refer  to  the  matter  mentioned  at  the  dose  of 
the  former  opinion  where  it  was  suggested 
that,  inasmuch  as  the  damage  was  largely 
effected  by  the  action  of  the  water  after  the 
bridge  fell,  the  locality  of  the  damage  was 
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for  that  reason  a  maritime  one.  We  were  of 
the  view  when  that  opinion  was  prepared 
that  the  federal  Supreme  Court  was  disposed 
to  give  much  force  to  the  matter  of  locality  in 
determining  the  dividing  lines  between  ad- 
miralty jurisdiction  and  that  of  the  state 
courts,  and  that  very  technical  distinctions 
had  been  observed  in  order  to  fix  the  local- 
ity as  being  either  maritime  or  nonmarttlme. 
The  later  decisions  cited  above  seem,  how- 
ever, to  give  more  force  to  the  character  of 
the  structure  colliding  with  the  vessel,  it  be- 
ing connected  with  the  land  or  otherwise,  as 
the  determining  factor,  than  to  the  mere 
matter  of  locality  which  was  so  much  dis- 
cussed in  the  earlier  decisions.  We  there- 
fore believe  there  are  no  facts  in  this  case  to 
distinguish  it  from  the  later  decisions  cited 
so  far  as  the  matter  of  locality  is  concerned, 
and  that  upon  that  question  the  admiralty 
court  has  not  jurisdiction. 

The  appellants  further  contend  that  the 
state  court  has  no  jurisdiction,  for  the  rea- 
son that  the  statute  invoked  by  respondent 
and  cited  in  the  former  opinion  is  not  ap- 
plicable to  the  facts  of  the  case  at  bar,  and, 
if  so,  that  the  statute  Is  unconstitutional. 
It  having  been  determined  that  admiralty 
has  not  jurisdiction,  then  it  must  follow  that 
the  subject  Is  open  for  state  legislation,  and 
is  within  the  jurisdiction  of  the  state  courts. 
The  statute  (section  5953,  Ballinger's  Ann. 
Codes  &  St.  [Pierce's  Code,  |  6077])  pro- 
vides for  liens  upon  "all  steamers,  vessels, 
and  boats,  their  tackle,  apparel  and  fur- 
niture." It  is  evidently  intended  to  reach 
foreign,  as  well  as  domestic,  vessels,  and  the 
property  injured  by  the  vessel  need  not  nec- 
essarily be  transportable,  as  argued  by  ap- 
pellants. The  statute  Is  broad  enough  to  in- 
clude damage  to  a  permanent  structure  like 
a  bridge.  To  give  it  any  other  construction 
would  be  extremely  technical,  and  we  do  not 
think  the  Legislature  intended  that  a  restrict- 
ed or  narrow  meaning  should  be  given  the 
statute.  The  statute  expressly  provides  that 
demands  for  Injuries  by  the  vessel  shall  con- 
stitute liens  upon  the  vessel.  Such  liens 
created  by  state  statutes  are  enforceable  in 
the  state  courts  when  the  subject-matter  is 
not  within  the  jurisdiction  of  admiralty.  "The 
rule  to  be  deduced  from  these  cases,  so  far 
as  they  are  pertinent  to  the  one  under  con- 
sideration, is  this:  That,  wherever  any  lien 
is  given  by  a  state  statute  for  a  cause  of  ac- 
tion cognizable  In  admiralty  either  in  rem 
or  in  personam,  proceedings  in  rem  to  sup- 
port such  Hen  are  within  the  exclusive  Ju- 
risdiction of  the  admiralty  courts.  But  the 
converse  of  this  proposition  is  equally  true, 
that,  if  a  lien  upon  a  vessel  be  created  for  a 
claim  over  which  a  court  of  admiralty  has  no 
jurisdiction  in  any  form,  such  lien  may  be 
enforced  in  the  courts.of  the  state."  Knapp, 
Stout  &  Co.  v.  McCaffrey,  177  U.  S.  638,  22 
Sup.  Ct  824,  44  L.  Ed.  921.  The  state  court, 
therefore,  has  jurisdiction  in  the  case  at  bar 


to  enforce  a  lien  for  the  damage  done.  A 
temporary  receiver  was  appointed  by  the 
court,  and  the  vessel  was  taken  in  charge 
by  him  at  the  beginning  of  this  action.  As 
suggested  by  respondent,  this  was,  in  effect, 
an  equitable  attachment  of  the  property. 
The  appellants  entered  an  appearance,  and 
executed  a  bond  for  the  release  of  the  prop- 
erty, which  bond  was  to*  the  effect  that  ap- 
pellants will  pay  to  respondent  any  sum  or 
claim  which  may  be  established  in  this  case 
upon  the  cause  of  action  mentioned  in  the 
complaint  The  bond  was  like  that  given  in 
the  case  of  Johnson  v.  Chicago  &  Pacific  Ele- 
vator Co.,  119  U.  8.  388,  7  Sup.  Ct.  254,  30  L. 
Ed.  477.  The  court  there  said:  "So  far, 
therefore,  as  this  suit  is  concerned,  the  ac- 
tion in  the  shape  in  which  it  comes  before 
this  court  Is  a  suit  in  personam  with  an  at- 
tachment as  security;  the  attachment  being 
based  on  a  Hen  given  by  the  state  statute, 
and  a  bond  having  been  by  the  act  of  the  de- 
fendant substituted  for  the  thing  attached." 
The  situation  is  analogous  to  that  of  an  at- 
tachment at  law  where  a  bond  for  the  re- 
lease of  the  attached  property  has  been  giv- 
en, conditioned  for  the  payment  of  the  judg- 
ment which  shall  be  obtained  in  the  cause. 
The  security  of  the  bond  becomes  substituted 
for  that  of  the  released  property,  and  any 
question  as  to  the  regularity  of  the  attach- 
ment cannot  afterwards  be  raised.  Brady  v. 
Onffroy,  37  Wash.  482,  79  Pac.  1004.  We 
hold  that  the  statute  is  valid,  and  that  the 
court  had  in  all  respects  jurisdiction  to  en- 
ter the  judgment. 

It  Is  urged  by  appellants  that  sufficient  au- 
thority from  the  War  Department  of  the 
United  States  to  maintain  the  bridge  was  not 
shown.  We  are  satisfied  with  the  showing 
upon  that  subject,  and  believe  that  no  error 
was  made  by  the  trial  court  in  so  finding. 

Appellants  object  to  the  rule  for  measuring 
damages  adopted  by"  the  court.  They  con- 
tend for  the  difference  between  the  market 
values  of  the  bridge  before  and  after  the  In- 
jury as  the  true  measure.  Such  a  rule  un- 
der the  circumstances  would  be  fraught  with 
much  uncertainty.  The  property  was  peculiar 
and  local  in  its  nature,  and  the  market  value 
was  necessarily  regulated  by  the  amount  of 
demand  for  its  use  by  the  public  at  that  par- 
ticular place,  having  reference  to  the  popu- 
lation of  the  city  at  that  time  and  to  the 
probable  increase  thereof  within  reasonable 
limitations.  An  attempt  to  establish  such  a 
value  it  must  be  seen  would  have  been  at- 
tended with  much  uncertainty.  Again,  the 
damage  was  to  a  portion  of  the  bridge  only, 
which  compelled  the  making  of  repairs  be- 
fore any  part  of  it  could  be  used.  It  was 
not  an  article  that  respondent  could  procure 
in  the  market.  In  such  case  we  think  the 
true  measure  is  the  actual  cost  of  repairing. 
Jackson,  etc.,  Works  v.  Hurlbut,  158  N.  Y. 
34,  52  N.  E.  605.  70  Am.  St.  Rep.  432. 

It  is  also  urged  that  recovery  of  a  rea- 
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sonable  earn  as  the  net  profits  from  the 
bridge  during  the  time  It  could  not  be  used 
should  have  been  denied.  We  think  there 
was  no  error  In  this  regard.  "Where  the 
natural  and  direct  result  of  a  tort  Is  the 
Interruption  of  or  an  injury  to  an  establish- 
ed business,  there  may  be  a  recovery  of  prof- 
its lost  during  the#  period  of  enforced  sus- 
pension or  by  reason  of  the  tortious  act." 
8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  625.  See, 
also,  Sutherland  on  Damages  (3d  Ed.)  f  70. 
We  believe  that  the  findings  of  the  court  are 
substantially  supported  by  the  testimony, 
and  that  they  should  not  be  disturbed. 
The  judgment  is  affirmed. 

RUDKIN,  MOUNT,  CROW,  and  DUNBAR, 
JJ.,  concur.    FULLERTON,  J.,  did  not  sit 


LA  BEE  v.  SULTAN  LOGGING  CO. 
(Supreme  Court  of  Washington.  Nov.  14, 1908.) 

1.  Masteb  and  Servant  (8  265*)— Injury  to 
Servant— Res  Ipsa  Loquitur— Applicabil- 
ity. 

Where  an  employ^  frees  himself  and  his 
fellow  servants  from  blame  for  injury  to  him- 
self, and  shows  prima  facie  neglect  on  some 
one's  part,  the  burden  is  on  the  employer  to 
show  that  the  blame  is  not  his.  and  an  employe 
having  shown  that  he  took  an  instrument  fur- 
nished by  his  employer  to  perform  the  work  as 
directed,  when  the  instrument  gave  way  and  in- 
jured him,  the  employer  was  bound  to  show  that 
it  was  suitable  for  the  intended  purposes,  and 
that  he  knew  of  no  defect  therein,  and  could  not 
have  discovered  any-  by  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §8  877-908;  Dec.  Dig.  | 
265.*] 

2.  Negligence  (8  121*)— Res  Ipsa  Loquitur 
Doctrine— Applicability. 

The  res  ipsa  loquitur  doctrine  is  not  re- 
stricted to  cases  where  the  person  to  be  charged 
occupies  the  relation  of  insurer  to  him  injured. 

fEd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  88  218,  225 ;  Dec.  Dig.  8  121  *] 

On  petition  for  rehearing.  Judgment  af- 
firmed. 

For  former  opinion,  see  91  Pac.  560. 

FULLERTON,  J.  This  case  is  before  us 
on  rehearing.  For  the  former  opinion  see 
La  Bee  v.  Sultan  Logging  Company,  47  Wash. 
57,  91  Pac.  560,  where  will  be  found  a  state- 
ment of  the  issues  involved.  In  the  petition 
for  rehearing,  as  well  as  in  the  oral  argu- 
ment made  at  bar,  it  is  insisted  that  the 
court  erred  in  applying  the  doctrine  of  res 
Ipsa  loquitur  to  a  case  between  master  and 
servant.  It  is  contended  that  this  doctrine 
is  applicable  only  "to  cases  between  carrier 
and  passenger,  and  other  cases  wherein  the 
person  sought  to  be  held  occupies  the  rela- 
tion of  insurer,"  but  is  never  applied  to  a 
case  where  the  servant  sues  the  master  for 
negligence  causing  personal  Injuries.  The 
weight  of  authority  seems  to  support  coun- 
sel's contention  in  so  far  as  they  contend  that 


the  doctrine  is  not  applicable  to  cases  be- 
tween master  and  servant  The  federal  cas- 
es uniformly  so  hold,  and  in  the  majority  of 
the  states  the  same  rule  obtains.  See  North- 
ern Pacific  Railway  Company  v.  Dixon.  139 
Fed.  737,  71  C.  C.  A.  555,  and  the  cases  there 
collected.  But,  the  question  being  a  new 
one  in  this  state,  we  have  felt  ourselves  at 
liberty  to  inquire  Into  the  reason  for  the 
rule,  and  to  discard  it  if  we  found  the  rea- 
sons given  to  maintain  It  unsatisfactory. 
These  reasons  are  perhaps  as  well  stated  in 
the  case  cited  as  In  any  other.  It  is  there 
said  that  the  doctrine  is  inapplicable  to  cases 
between  master  and  servant  brought  to  re- 
cover damages  for  negligence,  "because  there 
are  many  possible  causes  of  accidents  during 
service,  the  risk  of  some  of  which,  such  as 
the  negligence  and  other  ordinary  dangers  of 
the  work,  the  servant  assumes,  while  for  the 
risk  of  others,  such  as  the  lack  of  ordinary 
care  to  construct  or  keep  in  repair  the  ma- 
chinery or  place  or  work,  the  master  is  i 
sponsible.  The  mere  happening  of  an  ac- 
cident which  injures  a  servant  falls  to  in- 
dicate whether  it  resulted  from  one  cause  the 
risk  of  which  Is  the  servant's,  or  for  one  of 
those  the  risk  of  which  is  the  master's ;  and 
for  this  reason  it  raises  no  presumption  that 
it  was  caused  by  the  negligence  of  the  lat- 
ter." In  other  words,  the  reason  is  that 
because  in  some  Instances  it  is  difficult  to  de- 
termine from  the  facts  shown  whether  the 
blame  is  the  master's  or  the  servant's,  the 
master  shall  have  the  benefit  of  the  presump- 
tion in  all  cases  and  the  servant  in  none.  It 
has  seemed  to  us  that  this  reasoning  Is  not 
only  unsound,  but  is  grossly  unfair  to  the 
servant  Where  the  facts  of  the  case  are 
such  as  to  eliminate  blame  on  tbe  part  of  the 
servant  or  his  fellow  servants,  but  show  pri- 
ma facie  neglect  on  the  part  of  some  one,  we 
think  the  master  should  be  put  to  his  proofs 
to  show  that  the  blame  is  not  his,  just  the 
same  as  be  would  be  were  the  Injury  to  a 
stranger.  Such  a  rule  casts  the  burden  up- 
on the  person  who  is  in  a  position  to  know 
the  facts,  and  who  can  make  the  proofs  by 
direct  and  positive  evidence,  while  tbe  rule 
contended  for  by  the  appellant  compels  tbe 
resort  to  Indirect  and  circumstantial  evi- 
dence. In  this  case  the  servant  made  proofs 
to  the  effect  that  the  master  furnished  him 
with  an  instrument  with  which  to  do  his 
work  and  directed  him  to  do  it  in  a  particu- 
lar manner,  that  he  took  the  Instrument  and 
proceeded  to  perform  the  work  in  the  manner 
directed,  when  the  instrument  gave  way  and 
Injured  him,  and  we  think  it  no  hardship  t<> 
cast  on  the  master  the  burden  of  showing 
that  tbe  instrument  was  suitable  for  the 
purposes  for  which  it  was  Intended  and  that 
any  defect  therein  was  unknown  to  the  mas- 
ter, and  by  reasonable  diligence  could  not 
have  been  discovered  by  him. 
This  Is  not  holding,  as  the  appellant  seems 
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to  argue,  that  a  presumption  of  negligence 
arises  from  the  mere  fact  of  injury.  The  in- 
jury itself  proves  nothing.  It  may  have  been 
the  fault  of  the  servant  But,  In  a  case 
where  the  servant  eliminates  any  fault  on 
his  part  by  showing  that  the  injury  was  caus- 
ed by  the  giving  way  of  an  instrumentality 
furnished  him  with  which  to  work  while  be 
was  using  it  for  the  purposes  Intended  and  in 
the  manner  directed,  be  shows  that  the  fault 
is  in  tbe  instrumentality  itself  for  which  the 
master  is  prima  facie  responsible.  Tbe  case 
differs  from  an  ordinary  case  of  Injury  only 
in  tbe  manner  of  proof.  In  each  case,  of 
course,  a  prima  facie  case  of  negligence 
against  the  master  must  be  made  out,  but  in 
the  one  it  is  made  out  by  showing  the  Injury, 
and  eliminating  negligence  on  tbe  part  of  tbe 
servant  and  bis  fellow  servants,  while  in 
the  other  It  is  made  out  by  direct  evidence  of 
negligence  on  the  part  of  tbe  master. 

Counsel  make  another  contention  it  may  be 
well  to  notice.  Tbe  paragraph  we  have  quot- 
ed in  our  statement  of  the  contentions  made 
by  counsel  Is  from  their  petition  for  rehear- 
ing. In  it,  it  will  be  observed,  counsel  as- 
sume that  the  doctrine  of  res  ipsa  loquitur  is 
applied  only  In  those  cases  where  tbe  person 
sought  to  be  held  occupies  the  relation  of  in- 
surer to  tbe  person  Injured.  The  illustra- 
tion given  is  that  of  carrier  and  passenger. 
But  counsel  must  know  that  the  assumption 
that  a  carrier  is  an  insurer  of  the  safety  of 
its  passengers  is  against  the  great  weight  of 
authority,  even  If  it  is  now  tbe  rule  in  any 
jurisdiction.  Certainly  this  court  has  never 
so  held.  On  the  contrary,  In  our  own  re- 
ports, and  the  reports  generally,  can  be 
found  cases  where  tbe  carrier  has  successful- 
ly defended  against  its  liability  fqr  Injuries 
suffered  by  its  passengers.  If  it  was  an  in- 
surer, its  defense  would  have  been  confined 
to  the  amount  of  damages  to  be  awarded.  It 
would  not  have  extended  to  the  liability  it- 
self. Nor  Is  the  doctrine  confined  In  other 
instances  to  the  case  where  the  person  sought 
to  be  held  is  an  insurer  of  the  safety  of  the 
person  Injured.  This  court  in  the  case  of  An- 
derson v.  McCarthy  Dry  Goods  Co.  (Wash.) 
95  Pac.  325,  applied  the  doctrine  to  a  case 
where  a  person  was  injured  while  in  a  dry 
goods  store  by  the  fall  of  a  basket  from  an 
overhead  carrier  system ;  citing  authority  to 
show  that  the  holding  was  sustained  by  the 
great  weight  of  authority.  Surely  it  will  not 
be  contended  that  tbe  proprietor  of  a  mer- 
chandise store  Is  an  insurer  of  tbe  safety  of 
every  person  who  enters  it.  But  these  latter 
Inquiries  are  not  material  to  the  question  in 
hand.  They  are  cited  to  show  that  the  hold- 
ing that  denies  to  a  servant,  simply  because 
he  is  a  servant,  the  benefit  of  tbe  rule  of  res 
ipsa  loquitur  In  a  proper  case,  is  unreason- 
able and  unjust,  and  Is  required  by  no  rule 
of  public  policy. 

We  see  no  reason  to  change  our  former 


holding,  and  the  judgment  appealed  from 
will  be  affirmed. 

HADLEY,  C.  J.,  and  DUNBAR,  RUDKIN, 
MOUNT,  and  CROW,  JJ.,  concur. 


STEWART  v.  KLEINSCHM IDT  et  al. 

(Supreme  Court  of  Washington.    Nov.  14, 
1908.) 

1.  Domicile  (|  4*)— Evidence. 

Where  a  man  and  wife  lived  together  in 
Washington  when  lands  were  acquired,  and  were 
afterwards  in  Ohio  during  a  mere  temporary 
period  with  the  continuous  intention  of  return- 
ing to  Washington,  their  actual  domicile  was  in 
Washington,  and  the  laws  of  that  state  deter- 
mine the  wife's  rights  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Domicile. 
Cent.  Dig.  f  15;  Dec.  Dig.  |  4.»] 

2.  Husband  and  Wife  (8  266*)— Wife's  Sep- 
arate Estate— Statutory  Provisions. 

Where  a  husband  deeded  to  his  wife  his  in- 
terest in  land,  the  land  ceased  to  be  community 
property,  and  became  the  separate  property  of 
the  wife  nnder  Ballinger's  Ann.  Codes  &  St. 
§  4539  (Pierce's  Code,  S  3886),  and  it  was  not 
liable  for  the  satisfaction  of  a  judgment  against 
the  husband  based  on  a  debt  subsequently  in- 
curred. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  926-928;  Dec.  Dig.  §  266.*] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Action  by  Cora  P.  Stewart  against  Emma 
Maria  Kleinschmidt  and  others.  Judgment 
of  dismissal,  and  plaintiff  appeals.  Remand- 
ed, with  Instructions  to  modify  judgment. 

John  C.  Stallcup,  for  appellant.  T.  W. 
Hammond,  Geo.  B.  Cole,  and  John  E.  Hum- 
phries, for  respondents. 

HADLEY,  C.  J.  This  is  an  action  to  re- 
move from  certain  real  estate  in  Pierce 
county  the  cloud  of  a  judgment  and  an  ex- 
ecution sale  thereunder.  The  plaintiff  Is  the 
wife  of  the  defendant  J.  Edie  Stewart,  and 
she  alleges  that  she  is  now,  and  for  seven 
years  has  been,  the  owner  in  fee  of  certain 
described  realty  in  Tacoma,  the  ownership 
being  in  her  own  separate  right,  and  the 
property  being  her  separate  property.  She 
alleges  that  the  defendant  Kleinschmidt  ob- 
tained a  judgment  against  plaintiff's  husband 
on  January  17,  1907,  the  judgment  having 
been  rendered  by  the  superior  court  of  King 
county  for  more  than  $26,000,  and  that  a 
transcript  thereof  was  filed  in  the  office  of 
the  county  auditor  of  Pierce  county,  that  an 
execution  was  issued  in  the  latter  county 
and  delivered  to  defendant  Morris  as  sheriff 
of  that  county,  who  levied  upon  the  plain- 
tiffs real  estate  and  sold  it  to  satisfy  tbe 
judgment,  the  defendant  Kleinschmidt  being 
tbe  purchaser  at  the  sale.  The  complaint 
charges  that  the  judgment  is  void,  and  a 
decree  is  also  sought  declaring  the  property 
to  be  the  separate  property  of  the  plaintiff, 
and  that  it  is  discharged  from  any  lien  or 
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claim  arising  from  the  judgment.  The  de- 
fendant Stewart  answered,  disclaiming  any 
Interest  In  the  land,  and  the  defendant 
Klelnschmldt  answered,  denying  that  the 
land  Is  plaintiff's  separate  property,  and  al- 
leging that  It  is  the  community  property  of 
plaintiff  and  the  defendant  Stewart,  and  also 
that  the  debt  upon  which  the  judgment  was 
based  was  the  community  debt  of  the  same 
persons.  The  cause  was  tried  by  the  court 
without  a  jury,  and  resulted  in  a  judgment 
dismissing  the  action,  from  which  the  plain- 
tiff has  appealed. 

Appellant  contends  that  the  court  erred  in 
not  regarding  the  statutes  of  Ohio,  it  being 
claimed  that  the  appellant  and  her  husband 
were  citizens  and  residents  of  that  state 
when  they  made  certain  agreements  with  ref- 
erence to  the  land.  We  think  the  evidence 
does  not  so  show.  The  two  lived  together  In 
Tacoma  when  the  lands  were  acquired,  and 
were  afterwards  in  Ohio  during  a  mere  tem- 
porary period  with  the  continuous  intention 
of  returning  to  their  home  In  Tacoma.  The 
actual  domicile  of  the  parties  was  therefore 
in  the  state  of  Washington  all  the  time.  Un- 
der appellant's  own  testimony,  we  think  it 
cannot  be  said  that  she  can  avail  herself  of 
the  laws  of  Ohio  for  the  determination  of  her 
rights  as  a  wife  in  the  realty  In  question, 
but  those  rights  must  be  determined  by  the 
laws  of  this  state. 

It  Is  next  urged  that  it  was  error  to  hold 
that  the  real  estate  was  community  proper- 
ty, and,  as  such,  liable  to  satisfy  the  judg- 
ment against  the  husband.  The  transaction 
upon  which  the  judgment  was  founded  was 
undoubtedly  In  the  Interest  of  the  communi- 
ty, since  it  related  to  dealings  in  the  stock 
of  a  corporation,  and  to  a  contract  for  assist- 
ance in  the  management  of  Its  affairs.  There 
was  therefore  no  error  in  holding  that  the 
debt  war  a  community  debt,  and,  if  the  prop- 
erty was  community  property,  it  became  lia- 
ble for  the  Judgment  We  think  the  finding 
that  the  land  was  community  property  is 
supported  by  the  evidence  except  as  to  the 
following,  to  wit:  Lots  15,  16,  17,  and  the 
north  five  feet  of  lot  18,  in  block  9,  of  Home 
addition  to  Tacoma.  The  husband  deeded  his 
interest  in  the  above  property  to  the  wife 
before  the  creation  of  the  debt  upon  which 
the  judgment  Is  based.  Under  our  statute 
(section  4539,  Bellinger's  Ann.  Codes  &  St. 
[Pierce's  Code,  9  8886]),  the  lots  then  became 
the  separate  property  of  the  wife,  the  ap- 
pellant here,  and  they  were  not  liable  for 
the  satisfaction  of  this  judgment. 

It  Is  Insisted  that  the  contract  which  gave 
rise  to  the  judgment  was  entered  into  by 
another  for  the  appellant's  husband,  and 
that  such  other  person  was  not  authorized 
to  make  the  contract.  We  think  that  full 
authority  appears  from  the  evidence,  and 
that  no  good  reason  is  shown  why  the  judg- 
ment shall  not  be  given  full  force. 


We  therefore  think  the  judgment  should  be 
affirmed  except  in  so  far  as  it  relates  to  tbe 
lots  described  as  being  in  the  Home  addition. 
The  cause  Is  remanded,  with  Instructions  to 
modify  the  judgment  in  that  particular  only, 
and  to  enter  judgment  in  appellant's  favor 
fully  discharging  those  lots  from  liability 
under  the  former  judgment  and  execution. 
The  appellant  Is  entitled  to  recover  her  costs 
on  this  appeal. 

RUDKIN,  MOUNT,  CROW,  and  DUX- 
BAR,  J  J.,  concur.  FULL.ERTON  and  ROOT, 
JJ.,  did  not  sit 


SCHUCHARD  et  al.  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    Nov.  13. 
1908.) 

1.  Municipal  Corporations  (f  517*) — Pub- 
lic Improvements — Assessments. 

Act  March  9,  1893  (Laws  1893,  p.  189.  c. 
84,  S  15),  declares  that,  where  a  public  improve- 
ment ordinance  provides  for  a  special  assess- 
ment upon  property  benefited,  the  compensation 
for  property  taken  shall  be  irrespective  of  any 
benefit,  and:  that,  where  such  ordinance  does  not 
provide  for  any  assessment  the  compensation 
tor  property  taken,  and  in  all  cases  the  damages 
found  in  respect  to  property  not  taken,  shall  be 
ascertained  over  and  above  any  special  benefit. 
Section  22  provides  that  no  lot  shall  be  assessed 
at  a  greater  amount  than  it  will  be  actually 
benefited,  and  that  no  lot  found  to  be  damaged 
shall  be  assessed  for  any  benefits.  Held  that 
where  all  special  benefits  to  lots  from  the  re- 
grade  of  a  street  were  offset  against  the  damages 
awarded  in  condemnation  proceedings,  a  subse- 
quent assessment  of  benefits  against  the  lots  for 
the  same  improvement  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  ft  517.*] 

2.  Municipal  Corporations  (f  488*)— Public 
Improvements— Assessments— Estoppel  to 
Deny  Authority  to  Make. 

Where  a  city  elected  to  order  a  public  im- 
provement by  unanimous  vote  of  its  council,  re- 
gardless of  a  petition  therefor  and  the  limita- 
tions therein  contained,  it  cannot  thereafter  fall 
back  on  the  petition  to  uphold  an  assessment 
otherwise  unauthorized,  and  urge  that  petition- 
ers were  estopped  to  deny  the  authority  of  the 
city  to  levy  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1148;   Dec  Dig.  f 

3.  Municipal  Corporations  (S  517*)— Public 
Improvements— Assessments. 

Where  all  special  benefits  to  lots  from  the 
regrade  of  a  street  were  offset  against  the  dam- 
ages awarded  in  condemnation  proceedings,  a 
subsequent  assessment  of  benefits  against  the 
lots  for  the  same  improvement  cannot  be  sus- 
tained on  the  ground  that  the  proceeding  to  as- 
sess the  cost  of  the  improvement  is  entirely  in- 
dependent of  the  condemnation  proceedings. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  8  517.*] 

4.  Municipal  Corporations  (I  517*) — Pur 
lic  Improvements— Assessments. 

Where  all  special  benefits  to  lots  from  the 
regrade  of  a  street  were  offset  against  the 
damages  awarded  in  condemnation  proceeding*, 
a  subsequent  assessment  of  benefits  against  the 
lots  for  the  same  improvement  cannot  be  sus- 
tained on  the  ground  that  conditions  have  or 
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may  have  changed  since  the  trial  of  the  condem- 
nation proceedings. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  617.*] 

5.  Municipal  Corporations  (5  517*>— Pub- 
lic Improvements— Assessments. 

Where  all  special  benefits  to  lots  from  the 
regrade  of  a  street  were  offset  against  the  dam- 
ages awarded  in  condemnation  proceedings,  a 
subsequent  assessment  of  benefits  against  the 
lots  for  the  same  improvement  cannot  be  sus- 
tained on  the  ground  that -the  jury  in  the  con- 
demnation proceedings  must  have  taken  into 
consideration,  in  awarding  damages,  the  assess- 
ment to  be  thereafter  levied  against  the  lots. 

LEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  517.*] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Geo.  E.  Morris,  Judge. 

Objections  by  A.  A.  Schuchard  and  another 
to  proposed  assessments  by  the  city  of  Seattle 
for  a  public  Improvement.  The  objections 
were  overruled  by  the  city  council,  and  Schu- 
chard and  such  other  appealed  to  the  superi- 
or court,  where  the  assessment  was  con- 
firmed, and  they  appeal.  Reversed  and  re- 
manded. 

G.  Ward  Kemp,  for  appellants.  Scott  Cal- 
houn and  James  E.  Bradford,  for  respondent 

BUDKIN,  J.  Ordinance  No.  13,102  of  the 
city  of  Seattle,  approved  December  18,  1905, 
provided  for  the  regrade  of  Jackson  street 
and  numerous  other  streets,  avenues,  and  al- 
leys in  that  city.  After  reciting  that  public 
necessity  demanded  the  regrade,  and  that  the 
improvement  would  be  of  special  benefit  to 
certain  lands  and  premises  and  other  prop- 
erly, the  ordinance  established  the  grades  of 
the  several  streets,  and  directed  the  corpora- 
tion counsel  to  file  a  petition  in  the  superior 
court  complying  with  the  laws  of  the  state, 
and  praying  that  just  compensation  be  made 
for  the  property  and  property  rights  taken  or 
damages  by  reason  of  the  regrade.  Pursuant 
to  this  authority,  a  petition  was  filed  for  the 
purpose  of  ascertaining  the  damages  to  be 
paid  to  the  owners  of  property  taken  or  dam- 
aged. Among  other  property  described  In  the 
petition  and  damaged  by  the  regrade  were 
lots  5  and  6  of  block  48,  of  D.  S.  Maynard's 
plat  of  Seattle,  owned  by  the  appellants 
Schuchard  and  wife.  A  trial  of  the  con- 
demnation proceeding  was  had  as  between 
the  city  and  the  appellants.  On  that  trial  the 
court  instructed  the  jury,  in  effect,  that  the 
appellants  were  entitled  to  recover  all  dam- 
ages resulting  to  their  property  by  reason  of 
the  regrade,  less  any  local  or  special  benefits 
arising  from  the  proposed  improvement 
This  instruction  was  In  accordance  with  sec- 
tion 15  of  the  act  of  March  9,  1893  (Laws 
1893,  p.  189,  c  84),  which  reads  as  follows: 
"Sec.  15.  When  the  ordinance  providing  for 
any  such  improvement  provides  that  com- 
pensation therefor  shall  be  paid,  in  whole 
or  In  part,  by  special  assessment  upon  prop- 
erty benefited,  the  compensation  found  by  the 


jury  for  any  land  or  property  taken  shall  be 
irrespective  of  any  benefit  from  the  improve- 
ment proposed.  When  such  ordinance  does 
not  provide  for  any  assessment,  in  whole  or 
in  part,  upon  property  benefited,  the  com- 
pensation found  for  land  or  property  taken, 
and  in  all  cases  the  damages  found  In  re- 
spect to  land  or  property  not  taken,  shall  be 
ascertained  over  and  above  any  local  and 
special  benefit  arising  from  such  proposed  im- 
provement, except  as  provided  in  section  2  of 
this  act  as  to  streets,  avenues  and  boulevards 
established  or  widened  to  a  width  greater 
than  150  feet  in  which  class  of  cases  no  ben- 
efits shall  be  deducted  as  to  such  excess." 
The  Jury  returned  a  verdict  in  favor  of  the 
appellants,  assessing  their  damages  in  the 
sum  of  $100,  and  a  final  judgment  was  ren- 
dered thereon.  Thereafter,  by  Ordinance  No. 
13,309,  a  local  improvement  district  was 
created  including  within  its  limits  the  two 
lots  above  described,  and  the  cost  of  the  Im- 
provement under  the  regrade  ordinance,  less 
an  appropriation  of  $30,000  from  the  gen- 
eral fund  of  the  city,  was  assessed  against 
the  property  within  the  district.  An  assess- 
ment roll  was  prepared  assessing  $1,228.09 
against  lot  5  and  $907.72  against  lot  6  above 
described.  Thereafter  and  within  the  time 
prescribed  by  law  and  the  ordinances  of  the 
city,  the  appellants  filed  written  objections 
to  the  proposed  assessment  alleging,  In  sub- 
stance, that  all  local  and  special  benefits  aris- 
ing from  the  proposed  Improvement  had  been 
offset  against  the  damages  awarded  in  the 
condemnation  proceeding.  The  objections 
were  overruled  by  the  city  council,  and  an  or- 
dinance was  passed  and  approved  confirming 
the  assessment  The  appellants  appeal  to  the 
superior  court,  where  the  assessment  was 
again  confirmed,  and  the  case  is  now  before 
us  for  review: 

The  contention  of  the  appellants  in  brief  is 
that  all  local  and  special  benefits  to  their 
property  arising  from  the  proposed  improve- 
ment having  been  offset  against  the  damages 
recovered  in  the  condemnation  proceeding, 
an  assessment  against  the  damaged  property 
for  the  same  improvement  is  wholly  unau- 
thorized. This  contention  must  be  sustained. 
It  was  so  held  by  this  court  In  Smith  v. 
Seattle,  41  Wash.  60,  82  Pac.  1098,  and  the 
rule  there  announced  is  fully  sustained  by 
the  authorities.  In  City  of  Chicago  v.  Me- 
cartney,  216  111.  377,  75  N.  E.  117,  the  court 
said:  "If  the  jury  in  a  condemnation  pro- 
ceeding award  damages  for  property  not  tak- 
en, the  judgment  Is  conclusive  against  a  sub- 
sequent assessment  proceeding  to  assess  It 
for  benefits,  because  the  judgment  is  con- 
clusive that  there  are  damages  and  not  bene- 
fits." In  Davis  v.  Mayor,  etc..  of  the  City  of 
Newark,  54  N.  J.  Law,  595,  25  Atl.  336,  the 
court  said:  "By  force  of  the  provisions  of 
the  charter,  •  •  *  the  proper  award  for 
damages  on  alteration  of  grade  is  to  be  made 
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after  public  notice,  and  with  due  regard  to 
both  the  Injury  and  the  benefits  arising  from 
the  public  Improvement,  and  this  award,  on 
being  ratified  by  the  municipal  council,  be- 
comes conclusive  upon  the  city,  and  also  upon 
the  private  owner,  subject  only  to  a  right  of 
appeal.  It  Is  thus  rendered  equivalent  to  a 
judicial  determination  that  the  premises  for 
which  the  compensation  is  awarded  are  dam- 
aged, on  a  comparison  of  benefits  and  In- 
juries, to  the  extent  of  tbe  award,  and,  so 
long  as  it  stands,  neither  the  owner  nor  the 
city  can  gainsay  It  *  ••  It  Is  therefore 
not  permissible  for  the  city  now  to  contend 
that  the  change  of  grade,  thus  adjudged  to 
be  on  the  whole  detrimental  to  certain  lots  on 
which  buildings  stood,  was  In  fact  on  the 
whole  beneficial  to  the  same  property.  So 
far  as  the  assessments  against  such  houses 
and  lots  have  been  levied  for  the  grading  of 
the  street,  they  should  be  set  aside."  In  Mer- 
chant v.  District  Court,  66  Minn.  161,  68  N. 
W.  860,  the  court  said:  "But  it  Is  very  evi- 
dent from  the  language  of  section  8  (Sp. 
Laws  1891,  pp.  611,  613,  c.  64)  that  the  bene- 
fits for  which  assessments  are  there  required 
Include  the  same  benefits  which  are  required 
to  be  deducted  by  section  7.  Moreover,  the 
language  of  section  8  is  mandatory,  and  not 
merely  permissive.  It  not  only  requires  such 
assessments  to  be  made,  but  also  that  they 
sball  be  made  on  all  property  benefited. 
Hence,  If  all  the  provisions  of  both  sections 
are  carried  Into  effect,  the  result  would  be 
either  that  the  landowner  would  be  deprived 
of  his  property  without  just  compensation,  or 
else  he  would  be  taxed  unequally  by  being 
compelled  to  pay  twice  for  the  same  thing. 
It  follows  that  some  part  of  the  act  must  be 
rejected  as  void;  either  the  provision  In  sec- 
tion 7  tbat  special  benefits  to  adjacent  land 
shall  be  deducted  from  the  value  of  the  land 
taken,  or  else  the  provisions  of  section  8  in 
so  far  as  they  require  assessments  to  be 
made  for  the  same  benefits.  The  provisions 
of  section  7  constitute  an  exercise  of  tbe 
right  of  eminent  domain,  while  those  of  sec- 
tion 8  constitute  an  exercise  of  the  power 
of  taxation — two  entirely  distinct  things,  al- 
though both  exercised  in  the  same  proceed- 
ings. The  provisions  of  section  7,  standing 
by  themselves,  are  confessedly  valid,  because 
they  provide  Just  compensation  for  the  prop- 
erty taken.  The  vice  is  in  the  provision  of 
section  8  tbat  the  residue  of  the  land  taken 
shall  be  taxed  for  tbe  very  benefits  which 
have  already  been  deducted  from  the  value 
of  the  part  taken,  and  which,  therefore,  have 
never  been  actually  received  by  the  land  own- 
er." The  act  under  which  the  condemnation 
proceeding  was  instituted  expressly  provides 
in  section  22  "that  no  lot,  block,  tract  or  par- 
cel of  land  shall  be  assessed  a  greater  amount 
than  it  will  be  actually  benefited,  nor  shall 
any  lot,  block,  tract  or  parcel  of  land  which 
shall  have  been  found  by  the  Jury  or  court 
to  be  damaged  be  assessed  for  any  benefits." 


While  this  provision  relates  to  the  assess- 
ment made  by  the  commissioners  appointed 
by  the  court  to  pay  the  awards  In  the  con- 
demnation proceeding,  yet  the  same  exemp- 
tion necessarily  extends  to  the  assessment  for 
the  improvement  Itself. 

We  will  now  refer  briefly  to  the  different 
reasons  assigned  by  the  city  for  upholding 
the  assessment  It  is  first  contended  that  the 
appellants  petitioned  for  the  improvement 
and  should  now  be  estopped  to  deny  the  au- 
thority of  the  city  to  levy  an  assessment  to 
defray  the  expense  thereof.  True  a  petition 
signed  by  one  of  the  appellants  was  present- 
ed to  the  city  council,  but  It  clearly  appears 
from  the  record  before  us  that  the  city  elect- 
ed to  order  the  improvement  by  unanimous 
vote  of  its  council,  regardless  of  the  petition 
and  the  limitations  therein  contained,  and. 
if  so,  it  cannot  now  fall  back  on  the  petition 
to  uphold  an  assessment  which  is  otherwise 
unauthorized. 

It  is  next  contended  that  the  proceeding  to 
assess  for  the  cost  of  the  improvement  is  en- 
tirely Independent  of  the  condemnation  pro- 
ceeding. If  the  city  cannot  deprive  a  citi- 
zen of  his  property  without  due  process  of 
law  In  a  single  proceeding.  It  cannot  accom- 
plish the  same  result  by  two  or  more  pro- 
ceedings. Whether  the  proceedings  are  de- 
pendent or  Independent  the  fact  remains 
that  an  attempt  Is  here  made  to  levy  an  as- 
sessment on  property  for  a  local  Improvement 
after  all  local  and  special  benefits  to  the 
property  have  been  offset  against  damages. 

It  is  next  contended  that  conditions  have 
or  may  have  changed  since  the  trial  of  the 
condemnation  proceeding  such  as  would  war- 
rant an  assessment  against  the  property,  not- 
withstanding the  previous  verdict  and  judg- 
ment The  Legislature  never  Intended  that 
the  question  of  local  and  special  benefits 
should  be  twice  considered  and  litigated; 
once  before  a  jury  and  again  before  the  city 
council.  We  are  satisfied  that  the  question 
of  local  and  special  benefits  to  this  property 
was  determined  finally  and  forever  In  the 
condemnation  proceeding,  In  so  far  as  the 
particular  Improvement  there  contemplated 
Is  concerned. 

It  is  lastly  contended  that  the  jury  In  the 
condemnation  proceeding  must  have  taken 
into  consideration,  In  the  award  of  damages, 
the  assessment  to  be  thereafter  levied  against 
these  particular  lots.  The  jury  had  nothing 
to  do  with  the  assessment  or  distribution  of 
tbe  cost  of  the  improvement  and  could  un- 
der no  circumstances  have  taken  the  assess- 
ment into  consideration.  They  were  not  In- 
formed as  to  the  cost  of  the  Improvement, 
the  amount  to  be  charged  against  the  general 
fund  of  the  city,  the  limits  of  the  proposed 
assessment  district  or  the  manner  in  which 
different  properties  in  the  district  might  be 
affected;  and  it  is  idle  to  contend  that  they 
took  the  assessment  Into  consideration  or 
that  they  were  authorized  so  to  da   On  the 
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entire  record,  we  are  convinced  that  the  as- 
sessment against  the  appellants'  lata  Is  whol- 
ly unauthorized  and  should  be  annulled. 

To  that  end,  the  Judgment  Is  reversed  and 
the  cause  remanded  to  the  court  below. 

FULLERTON,  MOUNT,  ROOT,  and  DUN- 
BAR, JJ.,  concur.  HADLEY,  C.  J.,  and 
CROW,  J.,  took  no  part 


BARRETT  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    Nov.  13, 
1908.) 

1.  Municipal  Cobpobations  (|  511  •) — Pub- 
lic Improvements — Appeal  fbom  Assess- 
ment— Notice. 

Where  the  notice  of  appeal  from  the  con- 
firmation by  the  city  council  of  a  public  im- 
provement assessment  described  the  proceedings 
appealed  from  with  great  particularity,  and  the 
city  could  not  have  been  misled  because  the  no- 
tice referred  to  the  wrong  condemnation  ordi- 
nance, such  notice  was  not  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  611.*] 

2.  Municipal  Corporations  (|  511*)— Pub- 
lic Improvements — Notice  or  Filing  op 
Transcript— Sebvice— Necessity. 

Service  on  the  city  clerk  of  notice  of  the 
filing  of  the  transcript  in  the  superior  court,  as 
required  by  Laws  1001,  p.  242,  c.  118,  g  2,  on 
appeal  from  the  confirmation  by  the  city  council 
of  a  public  improvement  assessment,  is  not  ju- 
risdictional, and  is  waived  by  the  general  ap- 
pearance of  the  city's  counsel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  Oil.*] 

8.  Municipal  Cobpobations  (§  608*)— As- 
sessments —  Review  bt  Court  —  Appeal- 
Record. 

Where  the  city  clerk's  certificate  to  the 
transcript  on  appeal  from  the  confirmation  by 
the  city  council  of  a  public  improvement  as- 
sessment is  not  brought  up  in  the  record  on  ap- 
peal to  the  Supreme  Court,  its  sufficiency  can- 
not be  determined. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  608.*] 

4.  Municipal  Cobpobations  (8  511*)— Re- 
view of  Assessments  —  Certificate  to 
Tbanscbipt— Amendment. 

A  defect  in  the  city  clerk's  certificate  to 
the  transcript  on  appeal  from  the  confirmation 
by  the  city  council  of  a  public  improvement  as- 
sessment may  be  cured  by  amendment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  511.*] 

Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

Objections  by  Anthony  Barrett  to  an  as- 
sessment levied  by  the  City  of  Seattle  for  a 
public  improvement.  The  objections  were 
overruled  by  the  city  council,  and  Barrett  ap- 
pealed to  the  superior  court,  where  the  as- 
sessment was  confirmed,  and  he  appeals. 
Reversed,  with  directions. 

J.  L.  Corrigan,  George  E.  De  Steigner,  and 
Ballinger,  Ronald,  Battle  &  Tennant,  for  ap- 
pellant. Scott  Calhoun  and  James  E.  Brad- 
ford, for  respondent. 


PER  CURIAM.  The  Judgment  in  this  case 
must  be  reversed  on  the  authority  of  Schu- 
chard  and  Others  v.  City  of  Seattle,  97  Pac. 
1106,  where  an  assessment  on  other  property 
for  the  same  Improvement  under  the  same 
state  of  facts  was  declared  invalid,  unless  the 
court  below  failed  to  obtain  jurisdiction  of 
the  appeal  from  the  city  council  for  certain 
reasons  assigned  by  the  respondent  It  Is 
contended  that  the  notice  of  appeal  filed  with 
the  city  clerk  was  defective  because  It  refer- 
red to  the  wrong  ordinance;  that  no  notice 
of  the  filing  of  the  transcript  in  the  superior 
court  was  served  on  the  city  clerk  as  requir- 
ed by  section  2,  c.  118,  p.  242,  Laws  1901,  and 
that  the  certificate  of  the  city  clerk  to  the 
transcript  is  defective.  The  notice  of  appeal 
described  the  proceedings  appealed  from  with 
great  particularity,  and  the  respondent  could 
not  have  been  misled  by  a  mere  erroneous  ref- 
erence to  the  condemnation  ordinance.  The 
service  of  notice  of  the  filing  of  the  tran- 
script on  the  city  clerk  was  not  jurisdictional 
(Harris  v.  Tacoma,  39  Wash.  186,  81  Pac. 
691),  and  was  waived  by  the  general  appear- 
ance of  the  corporation  counsel,  and  the  city 
clerk's  certificate  to  the  transcript  has  not 
been  brought  up  In  the  record,  and  we  cannot 
judge  of  its  sufficiency.  In  any  event,  the 
defect  might  be  cured  by  amendment 

The  special  objections  urged  by  the  re- 
spondent in  this  case  are  therefore  without 
merit  and  the  judgment  Is  reversed,  with  di- 
rections to  cancel  and  annul  the  assessment 
complained  of. 


HADLEY,  C.  J., 
part 


and  CROW,  J.,  took  no 


SULLIVAN  et  al.  v.  8EATTLE  ELEC- 
TRIC CO. 

(Supreme  Court  of  Washington.   Nov.  14, 1908.) 

1.  Death  (§  61*)— Actions  fob  Death— Cause 
of  Death — Evidence — Admissibility. 

In  an  action  for  death  by  wrongful  act,  the 
report  of  the  coroner  to  the  county  auditor, 
under  Laws  1891,  p.  190,  c.  98,  5  6,  is  inad- 
missible to  prove  the  cause  of  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  8  80;  Dec.  Dig.  §  61.*] 

2.  Cabbiebs  (J  817*)  —  IiWubies  to  Passen- 
gers—Evidence— Admissibility. 

In  an  action  for  the  death  of  a  street  car 
passenger  permitted  to  alight  at  a  dangerous 
place  while  intoxicated,  proof  of  the  conduct  of 
decedent  while  a  passenger  on  the  car,  includ- 
ing his  attempt  to  alight  therefrom,  was  ad- 
missible to  show  his  condition  and  the  train- 
men's knowledge  thereof,  but  evidence  of  the 
condition  of  the  streets  where  he  attempted  to 
alight,  but  was  prevented  by  the  trainmen,  was 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  817.*] 

3.  Evidence  (§  121*)— Declabations— Admis- 
sibility. 

The  declarations  of  a  bystander,  in  no  man  • 
ner  connected  with  the  principal  transaction 
must  to  be  admissible  in  evidence,  relate  to 


•For  othsr  cases  aee  same  topic  and  section  NUMBER  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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matters  of  fact  which  he  might  testify  to  if 
called  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fi{  307,  830% ;  Dec.  Dig.  |  121.*] 

4.  Evidence  ({  471*) — Declabations— Admis- 
sibility. 

In  an  action  for  the  death  of  a  street  car 
passenger  permitted  to  alight  at  a  dangerous 
place  while  intoxicated,  the  exclamations  of  an- 
other passenger,  made  at  about  the  time  dece- 
dent left  the  car,  that  it  was  murder  to  let 
decedent  alight  at  that  place  was  inadmissible, 
being  the  expression  of  a  mere  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2150 ;  Dec.  Dig.  §  471.*] 

5.  Cabbiebs  (8  317*)  —  Injubies  to  Passen- 
oebs — Evidence— Admissibility. 

In  an  action  for  the  death  of  a  street  car 
passenger  permitted  to  alight  at  a  dangerous 
place  while  intoxicated,  evidence  that,  wiien  de- 
cedent boarded  the  car,  he  was  bloody  about 
the  face  and  muddy  was  admissible  to  show 
his  condition,  and  to  attract  the  attention  of  the 
trainmen  to  his  condition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  317.*] 

6.  Tbial  (I  120*)— Abgument  of  Counsel— 
Impbopke  Abgument. 

It  Is  improper  to  permit  counsel,  in  his 
argument  to  the  jury,  to  read  testimony  taken 
at  another  trial,  where  such  testimony  had 
not  been  received  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  285 ;  Dec.  Dig.  §  120.*] 

7.  Tbial  (|  124*)— Abqument  op  Counsel— 
Impbopeb  Argument. 

In  an  action  for  the  death  of  a  street  car 
passenger  permitted  to  alight  at  a  dangerous 
place  while  intoxicated,  the  argument  of  coun- 
sel for  plaintiff  that  decedent  was  a  man  of 
good  habits:  that  if  he  had  not  been,  defend- 
ant would  have  raked  the  land  over  to  show 
that  he  was  a  drunkard— was  improper;  the 
general  character  of  decedent  not  being  in  is- 
sue, and  it  not  being  competent  for  defendant 
to  prove  his  general  character  for  sobriety. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  802;  Dec.  Dig.  §  124.*] 

8.  Cabbiebs  (|  281*)— Cabbiaob  of  Pasben- 
gebs— cabe  of  pab8engebs. 

A  street  car  conductor  may  presume  that 
every  passenger  is  sane  and  sober  until  he  has 
actual  notice  to  the  contrary,  and  he  is  not 
required  to  make  an  examination  to  ascertain 
the  condition  of  a  passenger,  and  the  doctrine 
of  imputed  notice  is  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1093;   Dec.  Dig.  §  281.*] 

9.  Cabbiebs  (§  281*)— Cabbiage  of  Passen- 
gers—Cabe  of  Passengebs. 

Where  a  passenger  is  in  need  of  special  as- 
sistance, either  from  sickness  or  other  misfor- 
tune, and  the  fact  is  known  to  the  trainmen, 
they  must  render  such  assistance. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1093;  Dec.  Dig.  §  281.* J 

10.  Appeal  and  Ebbob  (§  1007*)— Law  of  the 
Casf. 

The  opinion  of  the  Supreme  Court  on  ap- 
peal is  the  law  of  the  case  on  a  subsequent  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4358-4368:  Dec.  Dig.  » 
1097.*] 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  Anna  Sullivan  and  others,  by 
their  guardian  ad  litem  Anna  Sullivan, 
against  the  Seattle  Electric  Company.  From 


a  judgment  for  plaintiffs,  defendant  appeals. 

Reversed  and  remanded. 

James  B.  Howe  and  R.  G.  Sharpe,  for  appel- 
lant John  E.  Humphries  and  George  B. 
Cole,  for  respondents. 

RUDKIN,  J.  This  action  was  instituted 
by  the  widow  and  minor  children  of  Darid 
Sullivan,  deceased,  to  recover  damages  for 
his  death,  which  is  alleged  to  have  been  caus- 
ed by  the  wrongful  act  or  neglect  of  the  de- 
fendant The  case  was  before  this  court  on  a 
former  appeal,  where  a  full  statement  of  the 
facts  will  be  found.  Sullivan  v.  Seattle  Elec- 
tric Co.,  44  Wash.  53,  86  Pac.  786.  On  a 
retrial  of  the  action  the  plaintiffs  had  judg- 
ment for  the  sum  of  $3,000,  and  the  defend- 
ant has  appealed. 

In  the  course  of  the  trial  the  respondents 
offered  In  evidence  the  report  of  the  deputy 
coroner  to  the  county  auditor,  made  pursuant 
to  section  6,  Act  March  7,  1891  (Laws  1891, 
p.  190,  c.  98),  for  the  purpose  of  proving  the 
cause  of  death.  The  appellant  challenged  the 
competency  of  this  report.  But  Its  objection 
was  overruled,  and  this  ruling  Is  the  first 
error  assigned.  It  was  formerly  held  that 
the  record  of  a  coroner's  inquest  on  a  dead 
body  was  competent,  but  not  conclusive,  evi- 
dence of  the  cause  of  death  in  all  civil  ac- 
tions, because  it  was  the  result  of  an  inquiry, 
made  under  competent  public  authority,  to 
ascertain  matters  of  public  Interest  and  con- 
cern. 1  Greenleaf,  8  556.  This  rule  still  pre- 
vails in  a  few  jurisdictions,  but  the  great 
weight  of  modern  authority  is  against  it 
Memphis  &  C.  R.  Co.  v.  Womack,  84  Ala. 
149,  4  South.  618;  Germanla  Life  Ins.  Co.  v. 
Lewin,  24  Colo.  43.  51  Pac.  488,  65  Am.  St 
Rep.  215;  In  re  Dolbeer,  149  Cal.  227,  86 
Pac.  695;  Central  Ry.  Co.  v.  Moore,  61  Ga. 
151 ;  Insurance  Co.  v.  Hollowell,  14  Ind.  App. 
611,  43  N.  E.  277;  Insurance  Co.  v.  Kaiser. 
115  Ky.  539,  74  S.  W.  203;  Wasey  r.  Insur- 
ance Co.,  126  Mich.  119,  85  N.  W.  459;  8tate 
v.  Cecil  Co.,  54  Md.  426;  Louis  v.  Ins.  Co.,  58 
App.  Dlv.  137,  68  N.  Y.  S.  683;  Insurance 
Co.  v.  Schmidt  40  Ohio  St.  112;  Cox  v.  Royal 
Tribe  of  Joseph,  42  Or.  365, 71  Pac.  73, 60  L.  R. 
A.  620,  95  Am.  St  Rep.  752;  Insurance  Co. 
v.  Milward,  118  Ky.  716.  82  S.  W.  364,  68 
L.  R.  A.  285;  Kane  v.  K.  of  M.  of  W.,  113 
Mo.  App.  104,  87  S.  W.  547;  Boehme  W. 
of  W.,  98  Tex.  376,  84  S.  W.  422;  Kinney  v. 
Brotherhood,  15  N.  D.  21,  106  N.  W.  44: 
Chambers  v.  M.  W.  of  A,  18  S.  D.  173,  99 
N.  W.  1107;  Wigmore  on  Evidence,-  |  1671. 
The  rule  excluding  such  records  prevails  in- 
discriminately in  actions  on  insurance  poli- 
cies, and  In  actions  to  recover  damages  for 
death  by  wrongful  act  as  will  appear  from 
an  examination  of  the  cases  cited.  The  rea- 
son for  the  change  In  the  rule  Is  not  far  to 
seek.  "By  the  ancient  law  such  high  credit 
was  given  to  a  coroner's  inquest  that  the 
Judge  would  not  receive  a  verdict  acquittine 
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a  person  of  the  death  of  a  man  found  against 
tne  accused  by  the  coroner's  Inquest,  unless 
the  jury  finding  such  acquittal  had  also 
found  what  other  person  did  the  act,  or 
by  what  other  means  the  party  came  to  his 
death.  2  Bac.  Abr.  tit  'Coroner.'  This 
rule  does  not  now  obtain  anywhere,  and  the 
natural  inquiry  Is,  What  remnants  of  it  ought 
to  remain?  The  inquiry  into  the  cause  of 
death  cannot,  under  our  law,  In  and  of  Itself, 
establish  the  status  of  any  one  or  of  any 
property.  *  •  •  At  the  ancient  common 
law,  when  the  jury  found  that  a  person  had 
committed  suicide.  Ignominious  burial  follow- 
ed. To  this  extent  the  inquest  established 
the  status  of  the  deceased,  but,  under  our 
practice,  nothing  follows  upon  the  verdict,  ex- 
cept in  case  it  Is  found  that  a  crime  has 
been  committed.  Why,  then,  should  a  stran- 
ger to  the  proceeding  be  bound  by  the  verdict? 
Why  should  It  be  evidence  against  a  stranger 
of  the  cause  of  his  death?  We  cannot  see 
any  well-grounded  reason  why  such  a  verdict 
be  either  conclusive  or  evidence  against  a 
stranger  to  the  proceeding.  Wasey  v.  Insur- 
ance Co.,  supra."  The  reasons  for  excluding 
this  class  of  testimony  are  thus  stated  by  the 
court,  in  Germanla  Life  Insurance  Co.  v. 
Lewln,  supra :  "In  case  of  death  under  sus- 
picious circumstances,  or  resulting  from  acci- 
dent, the  rule  permitting  inquisitions  to  be 
used  in  evidence  would  result  in  a  race  and 
scramble  to  secure  a  favorable  coroner's  ver- 
dict that  would  influence,  and  perhaps  con- 
trol, in  case  suit  should  be  instituted  against 
life  Insurance  companies  upon  policies  of  In- 
surance, and  in  cases  of  accidents  occurring 
as  the  result  of  negligence  on  the  part  of  cor- 
porations operating  railways,  street  car  lines, 
mining  for  coal  or  the  precious  metals,  etc. 
Law  writers  of  late  have  frequently  animad- 
verted upon  the  carelessness  with  which  such 
inquests  are  frequently  conducted,  and  to  al- 
low Inquisitions  to  be  used  in  a  suit  between 
private  parties  upon  a  cause  of  action  grow- 
ing out  of  the  death  of  the  deceased,  as  in 
this  case,  would  be  to  Introduce  an  element 
of  uncertainty  Into  the  practice  which,  we 
think,  would  be  contrary  to  public  policy,  and 
pernicious  in  the  extreme;  and  for  this  rea- 
son we  conclude,  upon  careful  consideration, 
that  the  safer  and  better  rule  Is  to  exclude 
such  inquisitions." 

We  have  thus  far  considered  the  report  of 
the  coroner  as  if  it  were  entitled  to  the  same 
degree  of  credit  as  the  record  of  an  Inquest, 
because  the  parties  have  so  treated  it;  but, 
in  our  opinion,  the  report  does  not  stand  on 
as  high  a  plain  as  the  formal  record.  It  is 
simply  a  report,  made  to  the  auditor  by  the 
coroner  as  a  part  of  the  vital  statistics  of 
the  state,  under  the  provisions  of  the  act 
creating  the  State  Board  of  Health;  and,  as 
said  by  the  court  in  Sovereign  Camp  v.  Gran- 
don,  04  Neb.  39,  89  N.  W.  448:  "It  is  a  mere 
police  regulation,  and  is  not  Intended  for 
supplying  the  public  at  large  with  informa- 
tiou  upon  which  reliance  may  be  placed  in 


the  business  affairs  of  the  community.  We 
do  not  think  the  record  is  of  such  a  char- 
acter as  to  entitle  It  to  be  received  in  evi- 
dence, as  affecting  the  interest  of  a  party 
to  a  litigation." 

.  The  respondents  offered  testimony  tending 
to  show  that  the  deceased  attempted  to  get 
off  the  car  at  a  point  where  the  streets  were 
graded  and  level,  but  was  restrained  from 
so  doing  by  the  servants  of  the  appellant 
This  testimony  was  admitted  over  objection, 
but  the  court  afterwards  charged  the  Jury 
that  they  could  only  consider  it  in  deter- 
mining the  condition  of  the  deceased.  Doubt- 
less the  entire  conduct  of  the  deceased  while 
a  passenger  on  the  car  might  be  given  In 
evidence  for  the  purpose  of  showing  his  con- 
dition, and  the  knowledge  that  the  appellant 
or  its  servants  had  of  that  condition,  but 
the  condition  of  the  streets  where  the  dece- 
dent first  attempted  to  leave  the  car  had  no 
bearing  upon  that  question.  The  jury  might 
well  infer  from  this  testimony  that  the  ap- 
pellant was  In  the  wrong  in  restraining  the 
deceased  from  leaving  the  car  at  a  safe  and 
proper  place,  and  how  far  this  fact  may  have 
influenced  or  entered  into  the  general  ver- 
dict we  do  not  know.  The  testimony  bearing 
upon  the  character  of  the  streets  where  the 
deceased  attempted  to  leave  the  car  should 
have  been  excluded. 

Three  witnesses,  called  by  the  respond- 
ents, were- permitted  to  testify,  over  objec- 
tion, that  at  or  about  the  time  the  deceased 
left  the  car  a  woman  passenger  in  the  same 
car  got  up,  or  jumped  up,  and  exclaimed 
that  "it  was  murder,"  or,  "looked  like  mur- 
der," to  let  the  deceased  off  at  that  place. 
The  appellant  assails  the  rulings  of  the 
court  in  admitting  this  testimony  on  three 
grounds:  First,  because  the  exclamation 
wns  not  made  at  the  time  the  deceased  left 
the  car;  second,  because  the  exclamation 
wns  made  by  a  passenger  or  bystander  in 
no  way  connected  with  the  principal  transac- 
tion; and,  third,  because  the  exclamation 
was  a  mere  expression  of  opinion.  We  will 
pass  over  the  first  two  grounds  of  objection, 
as  they  are  not  necessarily  involved  in  this 
case,  and,  so  far  as  we  are  at  present  ad- 
vised, will  not  arise  on  a  retrial.  Assum- 
ing, without  deciding,  that  exclamations  of 
a  mere  bystander,  in  no  manner  connected 
with  the  principal  transaction,  are  admissi- 
ble in  evidence,  yet  such  exclamations  must 
relate  to  matters  of  fact  which  the  party 
might  properly  testify  to  if  called  as  a  wit- 
ness, and  not  to  mere  matters  of  opinion. 
TO  hold  otherwise  would  place  exclamations 
above  sworn  testimony.  If  the  exclamation 
in  question  related  to  the  principal  transac- 
tion at  all,  It  was  nothing  more  than  the 
expression  of  an  opinion  on  the  part  of 
this  woman  that  If  a  person  in  the  condition 
of  the  deceased  were  permitted  to  get  off 
the  car  at  that  point  he  would  meet  his 
death.  It  must  be  perfectly  apparent  to  any 
one  that  if  called  as  a  witness,  this  woman 
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could  give  expression  to  no  such  opinion,  and 
if  her  opinion  found  its  way  into  the  records 
inadvertently,  It  would  be  forthwith  strick- 
en. Hughes  v.  Railroad  Co.,  104  Ky.  774, 
48  S.  W.  671;  Allen  v.  State,  111  Ala.  80, 
20  South.  490;  State  v.  Ramsey,  48  La.  Ann. 
1407,  20  South.  904;  Kaelin  v.  Common- 
wealth, 84  Ky.  354,  1  S.  W.  594;  De  Walt  v. 
Railway  Co.,  22  Tex.  Civ.  App.  403,  55  S.  W. 
534. 

One  of  the  witnesses  for  the  respondents 
was  permitted  to  testify,  over  objection, 
that  when  the  deceased  got  on  the  car,  he 
was  all  muddy  and  bloody  about  the  face. 
We  think  this  testimony  had  some  tendency 
to  show  the  condition  of  the  deceased,  and 
to  attract  the  attention  of  the  servants  of  the 
appellant  to  his  condition,  and  that  the  tes- 
timony was  proper  for  that  purpose. 

It  is  next  objected  that  counsel  for  the 
respondents  was  permitted  to  read  portions 
of  the  testimony  taken  at  another  trial  in 
his  argument  to  the  jury.  Of  course  it 
Would  be  improper  to  permit  such  testimony 
to  be  read,  unless  it  was  also  offered  at  the 
second  trial,  but  the  question  will  not  arise 
again,  and  we  will  not  further  discuss  or 
consider  It.  In  his  closing  argument  to  the 
Jury  counsel  for  the  respondents  further  said 
concerning  the  deceased:  "He  was  a  man 
of  good  habits,  gentlemen.  If  he  had  not 
been,  they  would  have  raked  this  land  over 
with  a  fine  tooth  comb  to  show  this  man  was 
a  drunkard."  The  general  character  of  the 
deceased  was  not  an  issue  in  the  case.  It 
would  not  have  been  competent  for  the  ap- 
pellant to  offer  proof  of  his  general  charac- 
ter for  sobriety,  and  counsel  should  not  have 
been  permitted  to  refer  to  the  absence  of 
such  testimony  in  argument 

The  following  instruction  to  the  jury  was 
duly  excepted  to  and  the  giving  of  the  in- 
struction is  assigned  as  error:  "If  you  find 
from  the  evidence  that  the  said  David  Sul- 
livan was  in  such  a  state  of  intoxication  as 
to  be  unable  to  care  for  himself,  and  that  the 
servants  of  the  defendant  in  charge  of  the 
car  upon  which  he  was  a  passenger  knew 
that  he  was  in  such  condition,  or  by  the  ex- 
ercise of  reasonable  care — that  is,  such  care 
as  a  reasonably  prudent  person,  engaged  in 
like  occupation,  would  ordinarily  exercise 
under  similar  circumstances  to  ascertain  the 
condition  of  a  passenger — should  have  known 
that  he  was  in  such  an  intoxicated  condition 
as  to  be  unable  to  care  for  himself,  then  It 
was  the  duty  of  the  servant  of  the  defendant 
company  operating  said  car  to  take  such  pre- 
caution for  bis  safety  as  his  condition  re- 
quired under  all  the  surrounding  circum- 
stances." This  Instruction  is  erroneous.  A 
conductor  has  a  right  to  presume  that  every 
passenger  entering  his  car  is  both  sane  and 
sober  until  he  has  actual  notice  to  the  contra- 
ry. He  is  not  compelled  to  make  a  mental 
or  physical  examination  to  ascertain  his  con- 
dition, and  the  doctrine  of  imputed  or  im- 
plied notice  has  no  application  to  such  a 


case.  "If  a  passenger  voluntarily  becomes 
Intoxicated,  the  law  does  not  impose  the  duty 
on  the  common  carrier  to  place  a  guard  over 
such  passenger  to  prevent  him  from  injuring 
himself  In  a  place  of  danger.  If  a  passenger, 
however,  while  In  such  condition  as  averred, 
does  place  himself  In  a  place  of  peril,  then, 
before  the  company  can  be  held  liable,  if  an 
Injury  results  therefrom,  it  must  be  proven 
that  the  agents  or  servants  operating  the 
train  knew  that  fact—not  that  they  should 
have  known  it  because  of  any  duty  by  law 
imposed  on  the  company  to  watch  such  pas- 
sengers—but the  actual  fact  of  such  perilous 
position  must  be  brought  home  to  the  knowl- 
edge of  the  servants  operating  such  train. 
The  company  was  not  bound  to  have  its 
servants  at  the  rear  platform  of  the  coach  on 
which  Carr  was  sitting  at  Mulkeytown,  for 
tbe  reason  that  it  owed  him  no  such  duty, 
as  he  had  not  indicated  any  intention  of 
alighting  tbere,  and  in  fact  he  did  not  intend 
to  do  so."  St.  Louis,  etc.,  Ry.  Co.  v.  Carr. 
47  111.  App.  353.  "We  think,  however,  If  a 
passenger  is  in  need  of  special  assistance, 
either  from  sickness  or  other  misfortune, 
and  this  fact  Is  known  to  the  employee  of 
the  carrier,  It  Is  their  duty  to  render  It; 
but  they  are  not  required  to  anticipate  such 
wants  or  needs.  The  trial  court,  therefore, 
erred  by  inserting  into  tbe  instructions  giv- 
en to  the  jury  tbe  idea  that  it  was  incum- 
bent upon  tbe  employes  of  tbe  appellant  to 
observe  the  condition  of  the  passengers  in 
order  to  see  whether  or  not  they  needed  as- 
sistance. This  thought  is  embraced  In  the 
use  of  the  expression  'or  was,  apparent*  in 
the  instructions,  after  stating  the  duty  of 
the  employes  of  appellant  if  appellee's  health 
was  known  to  them.  As  said  before,  If  tbe 
employe  of  the  railroad  knew  that  the  appel- 
lee was  in  feeble  health  and  needed  assist- 
ance, it  was  their  duty  to  render  her  such 
reasonable  help  as  lay  in  their  power.  In  or- 
der that  she  might  alight  from  the  car  In 
safety.  But  they  owed  her  no  duty  of  ob- 
servation to  ascertain  her  condition,  and 
therefore  the  expression  'or  was  apparent' 
should  have  been  omitted."  Illinois  Centra) 
Ry.  Co.  v.  Cruse,  123  Ky.  463,  96  S.  W.  S21, 
8  L.  R.  A.  (N.  S.)  299.  See,  also,  Strand  v. 
Ry.  Co.,  67  Mich.  380,  34  N.  W.  712. 

Other  errors  are  assigned  in  the  giving  and 
refusing  of  instructions,  but  we  think  these 
questions  are  fully  covered  by  our  former 
opinion.  As  there  stated,  the  Issues  in  this 
case  are:  First,  was  the  deceased  Intoxicat- 
ed; second,  did  the  servants  of  the  appellant 
have  actual  notice  of  his  condition;  third, 
was  the  place  where  the  deceased  was  per- 
mitted to  alight  from  the  car  a  reasonably 
safe  place  to  land  a  person  In  his  condition: 
and,  fourth,  was  the  act  of  tbe  appellant  or 
Its  servants  in  suffering  and  permitting  tbe 
deceased  to  leave  the  car  at  that  particular 
time  and  place,  and  in  his  then  condition, 
the  natural  and  approximate  cause  of  his 
death?   If  the  jury  should  find  all  these  is* 


Digitized  by 


Wash.) 


JAMES  v. 


.  JAMES. 


1113 


sues  in  favor  of  the  respondents,  they  would 
he  entitled  to  a  verdict,  and  the  mere  fact 
that  the  deceased  fell  into  the  lake  from  the 
platform  or  trestle  by  reason  of  his  intoxica- 
tion—if he  did  so  fall— would  not  of  Itself 
preclude  a  recovery,  as  the  appellant  was 
hound  to  anticipate  such  negligence  on  his 
part  Such  we  believe  to  be  the  law  as  laid 
down  in  the  former  opinion,  and  that  opinion 
is  the  law  of  this  case. 

The  judgment  of  the  court  below  is  revers- 
ed, and  the  cause  is  remanded  for  a  new 
trial. 

FULLERTON,  DUNBAR,  CROW,  and 
MOUNT,  JJ.,  concur. 


JAMES  v.  JAMES  et  al. 
(Supreme  Court  of  Washington.    Nov.  14, 
1908.) 

1.  Divorce  (I  249*)— Disposition  of  Proper- 
ty—Effect  of  Failure  to  Divide. 

Where  a  divorce  court  makes  no  disposition 
of  the  parties'  property  rights,  the  separate 
property  of  the  parties  becomes  their  individual 
property,  and  their  community  property  becomes 
their  common  property. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  §  249.*] 

2.  Husband  and  Wife  (§  252*)— Separate 
Property  of  Husband — Land  Acquired 
Under  Timber  and  Stone  Act. 

Land  acquired  by  a  married  man  under  the 
act  of  Congress  (Act  June  3,  1878,  c  151,  20 
Stnt.  89  [U.  S.  Comp.  St.  1901,  p.  1545])  pro- 
viding for  the  sale  of  timber  lands  is  his  sepa- 
rate property,  and  can  be  alienated  without  his 
wife's  consent 

f  Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  *  895 ;  Dec.  Dig.  8  252.*] 

3.  Courts  (f  90*)  —  Decisions  —  Rules  of 
Property — Stake  Decisis. 

Where  a  decision  rendered  nearly  15  years 
before  has  become  a  rule  of  property,  it  should 
not  be  overruled  or  departed  from. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  IS  318-321,  336;  Dec.  Dig.  {  90.*] 

4.  Husband  and  Wife  (8  252*)— Property 
RionTs  —  Use  of  Community  Funds  to 
Purchase  Husband's  Separate  Property. 

The  fact  that  community  funds  were  used 
to  purchase  a  timber  claim  which  was  the  bus- 
band's  separate  property  would  not  give  the 
wife  an  interest  in,  or  lien  upon,  the  property 
itself. 

 [Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent.  Dig.  §  895 ;  Dec.  Dig.  §  252.*] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Action  by  H.  S.  James  against  Mary  Lucet- 
ta  James  and  another  to  determine  the  nam- 
ed parties'  rights  to  a  fund  on  deposit  There 
was  a  judgment  equally  dividing  the  fund  be- 
tween plaintiff  and  the  named  defendant,  and 
plaintiff  appeals.   Reversed,  with  directions. 

W.  H.  Osbourn  and  Hudson  &  Holt,  for  ap- 
pellant  Tltlow  &  Huffer,  for  respondents. 

RUDKIN,  J.  The  plaintiff,  H.  S.  James, 
and  the  defendant  Mary  Lucetta  James  in- 


termarried on  the  14th  day  of  January,  1891. 
and  remained  husband  and  wife  until  the 
29th  day  of  June,  1906.  During  the  exis- 
tence of  the  marriage  relation,  the  husband 
and  wife  acquired  an  undivided  one-half  in- 
terest in  a  quarter  section  of  land  in  Pierce 
county,  which  Is  conceded  to  have  been  com- 
munity property,  and  the  husband  acquired 
an  additional  quarter  section  from  the  Unit- 
ed States  under  the  timber  and  stone  act 
(Act  June  8,  1878,  c.  151,  20  Stat.  89  [U.  S. 
Comp.  St  1901,  p.  1545]),  which  he  claimed 
as  his  separate  property.  On  the  29th  day  of 
June,  1906,  the  parties  were  divorced  by  the 
superior  court  of  Pierce  county  at  the  suit  of 
the  husband.  Their  property  rights  were 
not  brought  before  the  divorce  court  by  either 
complaint  or  answer,  and  no  reference  was 
made  thereto  in  the  decree.  Some  time  after 
the  divorce,  the  property  above  described  was 
sold,  but  the  defendant  Mary  Lucetta  James 
refused  to  sign  the  deed  to  the  purchaser, 
unless  she  was  paid  one-half  of  the  net  pro- 
ceeds of  the  sale.  It  was  thereupon  agreed 
that  the  purchase  price  arising  from  the  sale 
should  be  deposited  in  the  defendant  bank 
in  the  joint  names  of  the  plaintiff  H.  S. 
James  and  the  defendant  Mary  Lucetta 
James,  and  that  their  rights  in  the  fund 
should  be  thereafter  adjusted  and  determin- 
ed. Pursuant  to  this  agreement,  the  prop- 
erty was  conveyed,  and  the  net  proceeds  of 
the  sale  of  the  two  claims,  amounting  to  the 
sum  of  $3,978.50,  were  deposited  in  the  de- 
fendant bank.  This  action  was  thereafter 
instituted  by  H.  S.  James  to  determine  the 
rights  and  claims  of  the  respective  parties  to 
the  fund  thus  deposited.  The  court  below 
found  that  the  timber  claim,  as  well  as  the 
other  property,  was  the  community  property 
of  the  two  spouses,  and  made  an  equal  divi- 
sion of  the  fund  between  them.  From  this 
judgment  the  plaintiff  has  appealed. 

The  principal  question  involved  on  the  ap- 
peal is  the  character  of  the  land  acquired  un- 
der the  timber  and  stone  act.  In  other 
words,  did  it  become  the  separate  property 
of  the  entryman  or  the  community  property 
of  the  entryman  and  his  wife?  If  it  became 
the  separate  property  of  the  husband  at  the 
time  of  Its  acquisition,  it  remains  his  sep- 
arate property  still;  for,  as  said  by  this 
court  in  Ambrose  v.  Moore,  46  Wash.  463,  90 
Pac,  588,  11  L.  R.  A.  (N.  S.)  103:  "Where  no 
disposition  of  the  property  rights  of  the  par- 
ties is  made  by  the  divorce,  court,  the  sep- 
arate property  of  the  husband  prior  to  the 
divorce  becomes  his  individual  property  aft- 
er divorce,  the  separate  property  of  the  wife 
becomes  her  individual  property,  and  vfrom 
the  necessities  of  the  case  their  joint  or  com- 
munity property  becomes  common  property. 
After  the  divorce,  there  is  no  community,  and 
In  the  nature  of  things  there  can  be  no  com- 
munity property."  In  Gardner  v.  Port  Blake- 
ly  Mill  Co.,  8  Wash.  1,  85  Pac.  402,  this  court 


♦Foi  other  ouea  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Diga.  1907  to  date,  *  Reporter  Index  e* 
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held  that  land  acquired  by  a  married  man 
under  the  act  of  Congress  providing  for  the 
sale  of  timber  lands  Is  bis  separate  property, 
and  can  be  alienated  without  the  consent  of 
the  wife.  The  reasons  assigned  for  this  con- 
clusion were  that  husband  and  wife  are  each 
permitted  to  make  entry  of  160  acres  under 
the  provisions  of  the  act,  and  that  the  entry- 
man  Is  required  by  section  2  of  the  act  to 
make  oath  "that  deponent  has  made  no  other 
application  under  this  act;  that  he  does  not 
apply  to  purchase  the  same  on  speculation, 
but  in  good  faith  to  appropriate  it  to  his  own 
exclusive  use  and  benefit;  and  that  he  has 
not  directly  or  Indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner,  with 
any  person  or  persons  whatsoever  by  which 
the  title  which  he  might  acquire  from  the 
government  of  the  United  States  should 
inure,  in  whole  or  in  part,  to  the  benefit  of 
any  person  except  himself."  This  decision 
was  rendered  nearly  IS  years  ago,  and  has 
become  a  rule  of  property  In  this  state,  and 
should  not  be  overruled  or  departed  from  at 
this  late  day.  "If  a  decision  has  been  made 
upon  solemn  argument  and  mature  delibera- 
tion, the  presumption  is  in  favor  of  its  cor- 
rectness, and  the  community  have  a  right  to 
regard  it  as  a  just  declaration  or  exposition 
of  the  law,  and  to  regulate  their  actions  and 
contracts  by  it.  It  would  therefore  be  ex- 
tremely Inconvenient  to  the  public  If  prece- 
dents were  not  duly  regarded  and  implicitly 
followed.  It  Is  by  the  notoriety  and  stability 
of  such  rules  that  professional  men  can  give 
safe  advice  to  those  who  consult  them;  and 
people  in  general  can  venture  with  confidence 
to  buy  and  trust,  and  to  deal  with  each  other. 
If  judicial  decisions  were  to  be  lightly  disre- 
garded, we  should  disturb  and  unsettle  the 
great  landmarks  of  property.  When  a  rule 
has  been  once  deliberately  adopted  and  de- 
clared, it  ought  not  to  be  disturbed,  unless  by 
a  court  of  appeal  or  review,  and  never  by  the 
same  court,  except  for  very  cogent  reasons, 
and  upon  a  clear  manifestation  of  error; 
and,  If  the  practice  were  otherwise,  It  would 
be  leaving  ub  in  a  state  of  perplexing  uncer- 
tainty as  to  the  law."  1  Kent,  Commenta- 
ries (14th  Ed.)  p.  476.  "It  will,  of  course,  some- 
times happen  that  a  court  will  find  a  former 
decision  so  unfounded  In  law,  so  unreason- 
able in  Its  deductions,  or  so  mischievous  In 
its  consequences  as  to  feel  compelled  to  dis- 
regard It.  Before  doing  so,  however,  it  will 
be  well  to  consider  whether  the  point  involv- 
ed Is  such  as  to  have  become  a  rule  of  prop- 
erty, so  that  titles  have  been  acquired  In  re- 
liance upon  it,  and  vested  rights  will  be  dis- 
turbed by  any  change;  for  in  such  a  case  it 
may  be  better  that  the  correction  of  the  er- 
ror be  left  to  the  Legislature,  which  can  con- 
trol its  actions  so  as  to  make  It  prospective 
only,  and  thus  prevent  unjust  consequences." 
Cooley,  Constitutional  Limitations  (7th  Ed.) 
p.  86. 

The  respondent  contends  that  the  doctrine 
of  stare  decisis  has  no  application  here  for 


three  reasons:  First,  because  it  did  not  ap- 
pear In  the  Gardner  Case  that  community 
funds  were  used  In  the  purchase  of  the  tim- 
ber claim;  second,  because  the  decision  was 
based  on  the  doctrine  of  estoppel ;  and,  third, 
because  the  Supreme  Court  of  the  United 
States  hat  since  placed  a  different  construc- 
tion on  the  timber  and  stone  act.  The  first 
reason  assigned  is  without  merit  If  there 
was  no  proof  as  to  the  community  or  sep- 
arate character  of  the  purchase  money,  the 
presumption  that  community  funds  were  used 
would  necessarily  prevail.  Furthermore,  the 
court  said:  "Admitting  that  the  money  so 
used  was  the  property  of  the  community,  the 
situation  would  not  be  altered  as  to  the  own- 
ership of  the  legal  title  to  the  land."  The 
second  reason  assigned  is  equally  without 
merit  If  the  Gardner  Case  were  cited  in 
support  of  the  doctrine  of  estoppel,  it  might 
be  contended  with  far  greater  reason  that 
the  decision  was  based  on  other  grounds,  for 
in  tbe  course  of  the  opinion  the  court  said: 
"It  is  contended  by  the  respondent  that  this 
land  was  the  separate  property  of  William 
Cadwell  [the  entryman],  and  this  is  the  prin- 
cipal question  in  the  case."  Without  con- 
ceding the  soundness  of  tbe  third  reason  as- 
signed, we  do  not  think  it  Is  well  founded  in 
fact  That  both  husband  and  wife  may  make 
a  timber  and  stone  entry  Is  not  denied,  nor 
can  it  be  denied  that  the  entryman  is  requir- 
ed to  take  the  oath  required  by  section  2  of 
the  act  There  is  nothing  In  the  opinion  of 
the  Supreme  Court  of  tbe  United  States  in 
the  case  of  Williamson  v.  United  States,  207 
U.  S.  425,  28  Sup.  Ct  163,  52  L.  Ed.  278,  cit- 
ed by  the  respondent,  in  conflict  with  the 
views  expressed  by  this  court  in  the  Gardner 
Case.  In  the  Williamson  Case  the  court  held 
that  the  Land  Department  had  no  authority 
to  exact  an  affidavit  from  tbe  entryman  at 
the  time  of  final  proof  to  the  effect  that  be 
did  not  apply  to  purchase  the  land  on  specu- 
lation, and  that  he  bad  not  directly  or  indi- 
rectly made  any  agreement  or  contract  in  any 
way  or  manner  with  any  person  or  persons 
whatsoever  by  which  the  title  acquired  should 
inure  in  whole  or  in  part  to  the  benefit  of 
any  person  except  himself ;  and  that  perjury 
could  not  be  assigned  on  -  such  an  affidavit 
though  false.  In  that  case  the  court  express- 
ly conceded  that  such  an  affidavit  was  requir- 
ed of  the  entryman  at  the  time  of  filing,  un- 
der section  2  of  the  act,  and  that  a  false  oath 
made  at  that  time  constituted  perjury.  No 
reference  whatever  was  made  to  the  final 
proof  affidavit  in  tbe  Gardner  Case,  and  the 
decision  in  no  manner  hinged  upon  that  affi- 
davit. We  are  therefore  of  opinion  that  the 
doctrine  of  stare  decisis  applies  to  the  deci- 
sion in  the  Gardner  Case  In  all  Its  vigor,  and 
that  the  inconvenience  which  would  result 
in  a  departure  from  the  rule  there  establish- 
ed at  this  time  would  far  outweigh  any  in- 
jury or  inconvenience  that  may  result  from 
an  erroneous  decision  of  this  or  any  other  In- 
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dividual  case  arising  under  the  timber  and 
stone  act 

Again,  it  is  contended  that  the  respondent 
has  some  claim  to  or  interest  in  the  timber 
land  because  community  funds  were  used  In 
Its  purchase.  Such  claim,  however,  does  not 
constitute  an  Interest  In  or  Hen  upon  the 
property  itself,  and  we  cannot  take  cogni- 
zance of  It,  unless  we  now  undertake  to  ad- 
just the  property  rights  of  the  parties  as  they 
should  have  been  adjusted  at  the  time  of  the 
divorce.  It  might  be  claimed  with  an  equal 
show  of  reason  that  the  appellant  has  some 
claim  or  equity  against  the  respondent  be- 
cause community  funds  were  used  In  the 
purchase  of  the  timber  claim  entered  by  her 
in  the  state  of  Oregon. 

We  are  therefore  of  opinion  tbat  the  net 
proceeds  arising  from  the  sale  of  the  timber 
claim  are  the  separate  and  Individual  prop- 
erty of  the  appellant,  and  that  he  is  entitled 
to  a  decree  awarding  the  same  to  him;  that 
the  net  proceeds  of  the  sale  of  the  remain- 
ing land  is  the  Joint  property  of  the  appellant 
and  the  respondent,  and  should  be  equally 
divided  between  them,  and  the  Judgment  is 
reversed,  with  directions  to  enter  &  decree 
accordingly. 

FULLERTON,  MOUNT,  and  DUNBAR, 
JJ.,  concur.  HADLEY,  O.  J.,  and  CROW,  J., 
took  no  part 


O'BRIEN  et  a!,  v.  WILSON  et  al. 

(Supreme  Court  of  Washington.    Not.  14, 
1908.) 

Adverse  Possession  (8  7*)— School  Lands. 

Ballinger's  Ann.  Codes  &  St.  8  4807 
(Pierce's  Code,  $  1519),  making  limitations  pre- 
scribed by  the  chapter  applicable  to  actions  by 
the  state,  etc.,  the  same  as  to  actions  between 
individuals,  does  not  authorize  acquisition  of  ti- 
tle to  school  lands  by  adverse  possession,  since 
such  construction  would  make  the  section  re- 
pugnant to  Enabling  Act  (Act  Feb.  22,  1889,  c. 
180,  25  Stat.  679)  §  11,  and  Const  art  16,  9 
2,  requiring  all  school  lands  to  be  disposed  of 
at  public  sale,  etc.,  and  Const,  art  16,  §  1, 
declaring  that  all  public  lands  granted  to  the 
state  shall  be  held  in  trust  for  all  the  people, 
etc. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §8  24-42:  Dec  Dig.  8  7;* 
Public  Lands,  Cent.  Dig.  8  51.] 

Appeal  from  Superior  Court,  King  County, 
John  B.  Yakey,  Judge. 

Actions  by  Terence  O'Brien,  administrator, 
against  George  A.  Wilson  and  others  and 
against  George  W.  Britain  and  others,  and 
actions  by  the  E.  B.  Cox  Investment  Company 
and  by  M.  Cecelia  Allen  against  George  W. 
Britain  and  others.  From  Judgments  for 
plaintiffs,  defendants  appeal.  Affirmed. 

Jay  C.  Allen,  for  appellants.  Samuel  H. 
Piles,  George  Donworth,  James  B.  Howe,  C. 


H.  Farrell,  Shank  ft  Smith,  and  Hughes,  Mo 

MIcken,  Dovill  ft  Ramsey,  for  respondents. 

RUDKIN,  J.  On  the  24th  day  of  May, 
1870,  the  commissioners  of  King  county,  on 
behalf  of  the  territory  of  Washington,  select- 
ed the  land  now  in  controversy  as  lieu  school 
land,  under  the  act  of  Congress  approved 
March  2,  1853,  c.  90,  10  Stat  172,  entitled 
"An  act  to  establish  the  territorial  govern- 
ment of  Washington  territory,"  and  the  sup- 
plemental act  of  February  26,  1859,  c.  58,  11 
Stat  385,  entitled  "An  act  to  authorize  set- 
tlers upon  sixteenth  and  thirty-sixth  sections, 
who  settled  before  the  surveys  of  the  public 
lands,  to  pre-empt  their  settlements."  This 
selection  was  approved  by  the  Secretary  of 
the  Treasury  under  date  of  January  27, 1872, 
and  by  the  Secretary  of  the  Interior  on  the 
4th  day  of  May,  1895.  On  the  28th  day  of 
March,  1896,  the  land  was  duly  and  regular- 
ly offered  for  sale  by  the  state  at  public 
auction,  In  conformity  to  the  laws  of  the 
United  States  and  the  Constitution  and  laws 
of  the  state,  and  one  Thomas  Prosch  be- 
came the  purchaser.  The  sale  was  regularly 
approved  and  confirmed,  and  the  state  execut- 
ed its  deed  or  patent  to  the  purchaser  under 
date  of  July  25,  1898.  On  September  5,  1896, 
Prosch  and  wife  conveyed  to  John  Sullivan, 
since  deceased,  and  the  plaintiff  Is  the  admin- 
istrator of  the  latter's  estate.  This  action 
was  Instituted  by  the  administrator  to  re- 
cover possession  of  the  property,  and  the 
rents,  issues,  and  profits  thereof.  The  com- 
plaint was  filed  February  15,  1906.  The  de- 
fendants pleaded  title  by  adverse  possession. 
At  the  commencement  of  the  trial  the  fore- 
going facts  and  others  were  stipulated,  and 
upon  the  stipulated  facts  and  the  opening 
statement  of  counsel  a  verdict  was  directed  in 
favor  of  the  plaintiff.  From  the  Judgment 
entered  on  this  verdict  the  present  appeal 
Is  prosecuted. 

We  deem  it  unnecessary  to  refer  to  the 
stipulation  of  the  parties,  or  to  the  opening 
statement  of  counsel,  further  than  to  say 
that,  for  the  purposes  of  this  appeal,  It  will 
be  conceded  tbat  the  appellants  held  the  land 
adversely  to  the  respondent  and  his  predeces- 
sors in  interest  for  more  than  10  years  prior 
to  the  repeal  of  section  4807,  Ballinger's  Ann. 
Codes  ft  St.  (Pierce's  Code,  8  1519),  which 
provides  that,  "The  limitations  prescribed 
In  this  chapter  shall  apply  to  actions  brought 
In  the  name  of  the  state,  or  any  county  or 
other  public  corporation  therein,  or  for  its 
benefit,  in  the  same  manner  as  to  actions 
between  private  parties";  and  that  the  ap- 
pellants have  acquired  title  by  adverse  pos- 
session, if,  as  a  matter  of  law,  title  to  school 
lands  of  the  state  can  be  acquired  in  that 
way.  By  section  10,  Enabling  Act  (Act  Feb. 
22, 1889,  c.  180,  25  Stat.  679),  there  was  grant- 
ed to  the  state  sections  16  and  36  In  every 
township;  and,  where  such  sections  or  any 
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part  thereof  had  been  sold  or  otherwise  dis- 
posed of,  by  or  under  the  authority  of  any 
act  of  Congress,  other  lands,  equivalent  there- 
to, In  legal  subdivisions  of  not  leas  than  one- 
quarter  section,  and  as  contiguous  as  may 
be  to  the  sections  in  lieu  of  which  the  same 
were  taken,  were  granted  in  lieu  of  the 
lands  so  sold  or  disposed  of.  Section  11  of 
the  same  act  provides  as  follows:  "That  all 
lands  herein  granted  for  educational  purposes 
shall  be  disposed  of  only  at  public  sale,  and 
at  a  price  not  leas  than  ten  dollars  per  acre, 
tbe  proceeds  to  constitute  a  permanent  school 
fund,  the  interest  of  which  only  shall  be  ex- 
pended in  the  support  of  said  schools.  But 
said  lands  may,  under  such  regulations  as  the 
Legislatures  shall  prescribe,  be  leased  for 
periods  of  not  more  than  five  years,  in  quan- 
tities not  exceeding  one  section  to  any  one 
person  or  company;  and  such  land  shall  not 
be  subject  to  pre-emption,  homestead  entry, 
or  any  other  entry  under  the  land  laws  of 
the  United  States,  whether  surveyed  or  un- 
surveyed,  but  shall  be  reserved  for  school 
purposes  only." 

Sections  1  and  2,  art  16,  of  the  Constitu- 
tion, provides  as  follows: 

"Section  1.  AH  the  public  lands  granted  to 
the  state  are  held  in  trust  for  all  the  people, 
and  none  of  such  lands,  nor  any  estate  or  in- 
terest therein,  shall  ever  be  disposed  of  un- 
less the  full  market  value  of  the  estate  or 
interest  disposed  of,  to  be  ascertained  in  such 
manner  as  may  be  provided  by  law,  be  paid 
or  safely  secured  to  the  state;  nor  shall 
any  lands  which  tbe  state  holds  by  grant 
from  tbe  United  States  (in  any  case  In  which 
the  manner  of  disposal  and  minimum  price 
are  so  prescribed)  be  disposed  of  except  In 
the  manner  and  for  at  least  the  price  pre- 
scribed in  the  grant  thereof,  without  the  con- 
sent of  the  United  States. 

"Sec  2.  None  of  the  lands  granted  to  the 
state  for  educational  purposes  shall  be  sold 
otherwise  than  at  public  auction  to  the 
highest  bidder;  and  the  value  thereof,  less 
tbe  improvements,  shall,  before  any  sale,  be 
appraised  by  a  board  of  appraisers,  to  be 
provided  by  law.  The  terms  of  payment  also 
to  be  prescribed  by  law,  and  no  sale  shall 
be  valid  unless  the  sum  bid  be  equal  to  the 
appraised  value  of  said  land.  In  estimating 
the  value  of  such  lands  for  disposal,  the 
value  of  improvements  thereon  shall  be  ex- 
cluded: Provided,  that  the  sale  of  all  school 
ond  university  land  heretofore  made  by  the 
commissioners  of  any  county  or  the  universi- 
ty commissioners,  when  the  purchase  price 
has  been  paid  in  good  faith,  may  be  confirmed 
by  the  Legislature." 

Section  4807,  supra,  under  which  the  ap- 
pellants claim  by  adverse  possession  was  en- 
acted by  the  territorial  Legislature  long  prior 
to  tbe  admission  of  tbe  state,  and  was  in 
force  In  tbe  state  only  by  virtue  of  section 
2,  art.  27,  of  the  Constitution,  which  pro- 
vides that,  "All  laws  now  in  force  in  the 


territory  of  Washington  which  are  not  repug- 
nant to  this  Constitution  shall  remain  In  force 
until  they  expire  by  their  own  limitation, 
or  are  altered  or  repealed  by  the  Legisla- 
ture." If  section  4807  should  be  construed 
to  give  title  to  school  lands  by  adverse  pos- 
session, in  our  opinion,  it  is  repugnant  to  the 
act  of  Congress  and  the  sections  of  the  Con- 
stitution above  quoted.  This  question  was 
fully  considered  by  the  Supreme  Court  of 
Minnesota  in  Murtaugh  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  102  Minn.  52,  112  N.  W.  800,  020 
Am.  St  Rep  609,  where  the  statute  of  limita- 
tions of  that  state,  as  applied  to  state  school 
lands,  was  construed.  In  holding  that  the 
statute  of  limitations  bad  no  application  to 
such  lands,  the  court  said:  "The  state  ac- 
cepted the  trust  and  by  its  Constitution  sol- 
emnly covenanted  with  the  United  States  to 
apply  the  granted  lands  to  the  sole  use  of  its 
schools  according  to  the  purpose  of  the  grant 
and  prohibited  the  sale  of  any  portion  of  the 
granted  land  except  at  public  sale  Such  be- 
ing the  nature  of  the  title  of  the  state  to  its 
school  lands,  it  is  unthinkable  that  the  Leg- 
islature intended,  by  section  12,  c.  66,  Gen.  St. 
1866,  and  later  acts  amending  it  to  provide 
a  way  whereby  the  trust  as  to  any  of  the 
school  lands  might  be  defeated,  and  title  there- 
to acquired  by  adverse  possession,  contrary  to 
the  mandate  of  the  Constitution  that  title 
thereto  could  only  be  obtained  by  a  public  sale 
thereof.  The  decision  in  tbe  case  of  Northern 
Pacific  Railway  Co.  v.  Townsend,  190  U.  S. 
267,  23  Sup.  Ct  671,  47  L.  Ed.  1044,  Is  an 
Interesting  and  authoritative  one.  In  that 
case  the  railway  company  brought  ejectment 
to  recover  from  the  defendant  a  portion  of 
its  right  of  way,  to  which  the  defendant 
claimed  title  by  adverse  possession  under  the 
statute  of  limitations  of  this  state.  Id.,  84* 
Minn.  152,  86  N.  W.  1007,  87  Am.  St  Rep. 
342.  The  Supreme  Court  of  the  United 
States  held  that,  although  the  plaintiff's  right 
of  way,  granted  to  it  by  the  United  States, 
was  amenable  to  the  police  power  of  the 
state,  yet  an  individual  could  not  acquire 
title  to  any  portion  thereof  by  adverse  pos- 
session under  the  statute  of  limitations  of 
tbe  state.  In  Its  opinion  the  court,  after 
stating  that  tbe  grant  of  tbe  right  of  way 
was  for  a  specific  purpose,  said:  This  being 
tbe  nature  of  the  title  to  the  land  granted  for 
the  special  purpose  named,  it  is  evident 
that  to  give  such  efficacy  to  a  statute  of 
limitations  of  a  state  as  would  operate  to 
confer  a  permanent  right  of  possession  to 
any  portion  thereof  upon  an  individual  for 
his  private  use  would  be  to  allow  that  to 
be  done  by  Indirection  which  could  not  be 
done  directly.'  We  are  then  of  the  opinion 
that  if  the  statute  under  consideration  must 
be  construed  as  authorizing  the  acquisition 
of  title  to  the  school  lands  of  the  state  by 
adverse  possession,  it  violates  in  this  respect 
not  only  the  terms  of  the  grant  but  also  tbe 
Constitution  of  the  Btate.  We  are,  however, 
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of  the  opinion  that  the  statute  fairly  may  be 
given  a  construction  which  is  consistent  with 
the  terms  of  the  school  land  grant  and  the 
provisions  of  the  state  Constitution  appli- 
cable thereto.  If  the  statute  be  read  In  con- 
nection with  the  general  and  well-understood 
rule  of  law  that  title  to  public  lands  cannot 
be  acquired  by  adverse  possession,  the  history 
of  our  school  land  grant,  the  nature  of  the 
title  of  the  state  to  Its  school  lands,  and 
the  mandates  of  our  Constitution  with  ref- 
erence to  them,  it  Is  clear,  upon  the  face 
of  the  statute,  that  the  Legislature  did  not 
Intend  to  provide  for  the  acquisition  of  the 
title  to  school  lands  by  adverse  possession. 
We  accordingly  hold  that  title  to  lands  grant- 
ed to  the  state  of  Minnesota  for  the  use  of  its 
sehools.by  the  United  States  cannot  be  acquir- 
ed by  adverse  possession,  as  against  the 
state."  To  the  same  effect,  see  Scofleld  v. 
Schaeffer  (Minn.)  116  N.  W.  210;  State  v. 
Tanner,  73  Neb.  104,  102  N.  W.  235.  See, 
also,  N.  P.  Ry.  Co.  v.  Ely,  197  U.  S.  1.  25  Sup. 
Ct.  302,  49  L.  Ed.  039.  In  opposition  to 
this  case  the  appellants  cite  Schneider  v. 
Hutchinson,  57  Pac.  334,  from  the  Supreme 
Court  of  Oregon,  where  it  was  held  that 
title  to  school  lands  of  that  state  might  be 
nequired  by  adverse  possession.  There  was 
no  limitation  on  the  power  of  alienation  in 
Act  Feb.  24,  1859,  c.  33,  11  Stat  383,  admit- 
ting Oregon  into  the  Union,  or  in  the  Oregon 
Constitution,  such  as  are  found  In  our  ena- 
bling net  and  in  the  Constitution  of  this  state. 
For  this  reason  the  decision  is  not  in  point 
The  same  is  true  of  the  cases  cited  from 
Missouri  and  Indiana.  School  Directors  v. 
Georges,  50  Mo.  194:  Hargis  v.  Township,  29 
Ind.  70.  In  the  language  of  the  Supreme 
Court  of  the  United  States,  "This  being  the 
nature  of  the  title  to  the  land  granted  for 
the  special  purposes  named,  It  is  evident  that 
to  give  such  efflency  to  a  statute  of  limita- 
tions of  a  state  as  would  operate  to  confer 
a  permanent  right  of  possession  to  any  pro- 
portion thereof  upon  an  individual  for  his 
private  use  would  be  to  allow  that  to  be 
done  by  Indirection  which  could  not  be  done 
directly";  and  to  permit  title  to  school  lands 
In  this  state  to  be  acquired  Indirectly  by  ad- 
verse possession  would  be  repugnant  to  the 
laws  of  the  United  States  and  the  Constitu- 
tion of  the  state. 

The  judgment  of  the  court  below  is  there- 
fore affirmeck 

The  Judgments  in  the  following  named  cas- 
es, submitted  on  the  same  briefs,  are  likewise 
affirmed,  viz.:  Terence  O'Brien,  as  admin- 
istrator, v.  George  W.  Britain  et  al.,  E.  B. 
Cox  investment  Company  v.  George  W.  Bri- 
tain et  al.,  and  M.  Cecelia  Allen  v.  George 
W.  Britain  et  al. 

FULLERTON,  CROW,  and  MOUNT.  J.T., 
concur.  HADLEY,  C.  J.,  and  DUNBAR.  J., 
took  no  part. 


STATE  et  al  v.  JENSEN  et  «JL 

(Supreme  Court  of  Washington.    Nov.  14. 
1908.) 

Appeal  and  Ebrob  (§  1040*)— Harmless  Eb- 

bob— Pleading. 

Any  error  in  overruling  motions  and  de- 
murrers directed  against  the  complaint  was 
harmless,  where  the  case  was  submitted  on  an 
agreed  statement  of  facts  which  practically  su- 
perseded the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4098;  Dec.  Dig.  9  1040.*] 

Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

Action  by  the  state  of  Washington  and 
another  against  Tellef  A.  Jensen  and  another. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.  Affirmed. 

J.  C.  Allen,  for  the  State.  Bausman  & 
Eelleher.  for  respondents. 

PER  CURIAM.  The  decision  of  the  prin- 
cipal question  presented  by  this  appeal  Is 
controlled  by  the  decision  in  O'Brien  v.  Wil- 
son, 97  Pac.  1115.  In  addition  to  the  question 
there  decided,  error  is  here  assigned  in  over- 
ruling certain  motions  and  demurrers  direct- 
ed against  the  complaint  Inasmuch  as  the 
case  was  finally  submitted  to  the  court  on  the 
agreed  statement  of  facts,. which  practically 
superseded  the  pleadings,  we  think  the  mo- 
tions and  demurrers  were  waived.  In  any 
event  the  rulings  complained  of  were  not 
prejudicial. 

The  judgment  Is  therefore  affirmed. 


BOCA  MILL  CO.  v.  CURRY,  Secretary  of 

State.    (S.  F.  4,997.) 
(Supreme  Court  of  California.    Oct  8,  1908.) 

1.  Corporations  (§  37*>— Extension  of  Cor- 
porate Existence— Legislative  Authori- 
ty—Constitutional Provisions. 

Const  art.  12,  g  7,  prohibiting  the  Legisla- 
ture from  extending  any  franchise  or  charter  or 
remitting  the  forfeiture  of  any  franchise  or 
charter  of  any  corporation,  when  considered 
in  connection  with  the  prior  Constitutions  and 
with  article  1,  |  21.  article  4,  §  25,  article  11. 
88  3-6.  and  article  12,  §f  1,  5,  prohibiting  the 
granting  of  special  privileges,  the  passing  of 
special  laws,  etc..  and  in  connection  with  the 
proceedings  of  the  constitutional  convention, 
prohibits  the  Legislature  from  enacting  any  law, 
general  or  special,  under  which  the  charter  or 
franchise  of  a  corporation  may  be  extended  or 
the  forfeiture  of  any  franchise  or  charter  re- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  37.*] 

2.  Corporations  (8  1*)  —  Creation  of  Cor- 
porations. 

A  corporation  is  purely  a  creature  of  law. 
and  can  exist  only  by  permission  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  1;  Dec.  Dig.  8  1.*] 

3.  Corporations  (8  4*). 

The  legislative  department  is  the  only  de- 
partment empowered  to  form  corporations  or 
authorize  their  formation  or  prescribe  or  ex- 
tend their  term  of  existence,  and,  except  as  it 
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ls limited  by  the  Constitution,  the  power  of  the 
Legislature  is  supreme. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  11;  Dec.  Dig.  §  4.*] 

4.  Corporations  (8  37*). 

A  constitutional  provision  that  the  Legis- 
lature shall  not  extend  any  charter  of  any  cor- 
poration declares  against  legislation  extending 
or  authorizing  the  extension  of  the  charter  of 
any  corporation  in  any  way,  and  where  the 
Constitution  prohibits  the  exercise  of  the  powers 
to  so  extend  oy  the  only  body  possessing  it,  and 
does  not  provide  any  other  way  by  which  the 
extension  may  be  had,  there  is  a  prohibition 
against  any  legislation  effecting  or  authorizing 
the  extension  of  corporate  life. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  37.*] 

5.  Corporations  (8  87*). 

Const,  art  12,  I  1,  providing  that  corpora- 
tions may  be  formed  under  general  laws,  shall 
not  be  created  by  special  acts,  and  that  all 
laws  concerning  corporations  may  be  altered 
or  repealed,  does  not,  when  considered  in  con- 
nection with  section  5,  prohibiting  the  Legisla- 
ture from  passing  any  act  granting  any  charter 
for  banking  purposes,  etc.,  but  corporations 
may  be  formed  for  such  purposes  under  general 
laws,  and  article  11,  8  12.  declaring  that  the 
legislature  shall  not  impose  taxes  on  counties, 
etc.,  but  may  by  general  law  vest  in  the  cor- 
porate authorities  the  power  to  assess  and  col- 
lect taxes,  authorize  or  recognize  the  power  of 
the  Legislature  to  pass  a  general  law  for  the 
extension  of  the  existence  of  corporations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  37.*] 

6.  Corporations  (8  39*). 

The  purpose  of  Const  art.  12,  §  1,  provid- 
ing that  corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  special 
acts,  and  that  all  laws  concerning  corporations 
may  be  altered  or  renealed,  is  to  make  plain  the 
will  of  the  constitutional  convention  that  a 
corporation  shall  have  no  legal  right  to  insist 
that  any  general  law  relating  to  corporations 
shall  continue  in  force  unchanged  because  it 
was  in  force  at  the  time  of  its  organization, 
but  such  general  power  is  subject  to  such  pro- 
hibition as  to  specific  matters  as  elsewhere  found 
in  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  S  39.*] 

7.  Corporations  (8  87*). 

The  object  of  Const  art.  12,  8  7,  providing 
that  the  Legislature  shall  not  extend  any 
franchise  or  charter  nor  remit  the  forfeiture 
of  any  franchise  or  charter  of  any  corporation, 
is  not  to  limit  the  power  of  the  Legislature  in 
the  matter  of  corporations  thereafter  to  be  or- 
ganized as  to  the  time  for  which  they  may  be 
originally  created,  for  that  is  a  different  mat- 
ter from  that  of  extending  the  life  of  existing 
corporations,  including  those  organized  under 
the  former  Constitutions  beyond  the  time  fixed 
in  their  charter. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  37.*] 

8.  CoNSCTTunoNAi.  Law  (8  13*)— Provisions 
—Construction. 

Where  the  language  used  in  a  constitution- 
al provision  plainly  and  unequivocally  shows  a 
certain  and  definite  purpose  to  be  accomplished 
thereby,  the  courts  must  construe  it  so  as  to 
carry  that  purpose  into  effect. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  8  10;  Dec  Dig.  8  18.*] 

9.  Constitutional  Law  (8  20*)— Legislative 
Construction— Effect. 

St.  1906.  p.  22.  c.  19.  and  St.  1907,  p.  745, 
c.  403,  relieving  corporations  from  the  penal- 


ties of  forfeiture  incurred  by  a  failure  to  jw« 
the  license  tax  levied  by  St.  1905,  p.  483,  c  3*:. 
do  not  show  such  a  continuous  course  of  leg- 
islative construction  of  Const  art.  12,  $  7,  pro- 
hibiting the  Legislature  from  extending  any 
franchise  or  charter  or  remitting  a  forfeiture 
of  any  franchise  or  charter,  as  is  entitled  to  any 
particular  weight  in  determining  the  construc- 
tion of  the  section,  especially  as  at  the  lepi^ 
lative  sessions  of  1905  and  of  1907,  a  propose 
constitutional  amendment  of  the  section  so  as 
to  provide  for  the  extension  of  corporate  char- 
ters was  adopted. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  15;   Dec.  Dig.  8  20.*] 

10.  Corporations  (8  37*)— Extension  of  Cor- 
porate Existence— Statutes— Validitt. 
St.  1907,  p.  344.  c.  274,  amending  Crr. 
Code,  8  401,  by  providing  that  every  corpora- 
tion may  at  any  time  prior  to  the  expiration  of 
the  term  of  its  corporate  existence  extend  sw-h 
term  to  a  period  not  exceeding  50  years  fros 
the  date  of  such  extension,  is  in  conflict  with 
Const  art  12,  8  7,  declaring  that  the  Legisla- 
ture shall  not  extend  any  franchise  or  charter 
of  any  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Dec.  Dig.  8  87.*] 

In  Bank.  Mandamus  by  the  Boca  Mill 
Company  against  Chas.  F.  Curry,  as  Secre- 
tary of  State,  to  require  defendant  to  file 
a  certified  copy  of  a  certificate  of  extension 
of  the  corporate  existence  of  plaintiff.  Al- 
ternative writ  of  mandate  discharged,  and 
proceedings  dismissed. 

John  Garber,  Garret  W.  McEnerney,  J.  J. 
Dwyer,  T.  C.  Coogan,  Jas.  T.  O'Connor,  and 
W.  H.  Orrick,  amlci  curiae  (Tobin  A  Tobin 
and  James  M.  Allen,  of  counsel),  for  petition- 
er.  U.  S.  Webb,  Arty.  Gen.,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  original  pro- 
ceeding instituted  in  this  court  by  plaintiff, 
a  California  corporation,  to  obtain  a  writ 
of  mandate  requiring  the  defendant  to  file 
in  his  office  a  certified  copy  of  a  certificate 
of  extension  of  its  corporate  existence. 

The  question  presented  by  this  proceeding 
is  as  to  the  constitutionality  of  an  act  of 
the  Legislature  approved  March  18,  1907,  pur- 
porting to  amend  section  401  of  the  Civil 
Code  (St.  1907,  p.  344,  c.  274),  by  the  terms 
of  which  amendment  "every  corporation  here- 
tofore or  hereafter  formed,  and  existing  ur 
der  the  laws  of  this  state,  may  at  any  tin.? 
prior  to  the  expiration  of  the  term  of  Its  «i»r- 
porate  existence  extend  such  term  to  a  period 
not  exceeding  fifty  years  from  the  date  of 
such  extension."  Prior  to  the  amendment, 
and  ever  since  the  year  1873,  the  section  pro- 
vided that  any  corporation  formed  for  a 
period  of  less  than  50  years,  the  maximum 
period  under  our  statute  for  which  a  cor- 
poration may  be  originally  organized,  might 
extend  its  term  of  existence  to  a  period  not 
exceeding  50  years  from  Its  formation.  The 
amended  section  provides,  as  did  the  original, 
that  such  extension  may  be  made  at  any  meet- 
ing of  the  stockholders  or  members  called  by 
the  directors  expressly  for  considering  the 
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subject  If  voted  by  stockholders  representing 
two-thirds  of  the  capital  stock,  or  by  two- 
thirds  of  the  members,  or  upon  the  written 
assent  of  two-thirds  of  the  members  or  of 
stockholders  representing  two-thirds  of  the 
capital  stock.  A  certificate  of  the  proceed- 
ings of  the  meeting  npon  such  vote,  or  upon 
such  assent,  must  be  signed  by  the  chairman 
and  secretary  of  the  meeting  and  a  majority 
of  the  directors,  and  be  filed  In  the  office  of 
the  county  clerk  where  the  original  articles 
of  incorporation  were  filed,  and  a  certified 
copy  thereof  In  the  ofllce  of  the  Secretary  of 
State,  and  thereupon  the  term  of  the  corpora- 
tion is  extended  for  the  specified  period.  The 
plaintiff  was  Incorporated  on  the  5th  day  of 
June,  1877,  for  the  maximum  term  of  50 
years.  In  October,  1907,  It  was  resolved,  In 
the  manner  provided  by  the  amended  section, 
to  extend  the  term  of  its  corporate  existence 
for  the  further  period  of  50  years  from  the 
date  of  extension.  AH  the  proceedings  were 
in  accord  with  the  provisions  of  said  section. 
The  Secretary  of  State  refused  to  file  the 
certified  copy  of  the  certificate  of  extension 
upon  the  ground  that  section  401  as  so  amend- 
ed is  In  violation  of  a  provision  of  our  Con- 
stitution, and  thereupon  this  proceeding  was 
Instituted.  It  will  be  observed  that  the 
amendment  to  section  401,  Civ.  Code,  made  a 
radical  change  in  the  law.  As  the  section 
stood  before  the  amendment,  only  a  corpora- 
tion formed  for  a  period  of  less  than  50 
years  could  extend  Its  term  of  existence,  and 
then  only  to  a  date  not  exceeding  50  years 
from  the  date  of  Its  original  incorporation. 
Under  the  amendment,  any  corporation  may 
extend  its  term  of  existence,  although  origi- 
nally incorporated  for  the  full  term  of  50 
years,  not  exceeding  50  years  from  the  date 
of  such  extension. 

The  claim  of  the  defendant  is  that  the 
amendatory  act  is  Invalid  because  It  is  pro- 
hibited by  section  7  of  article  12  of  our 
Constitution,  the  article  relating  to  corpora- 
tions. That  section  is  as  follows:  "The  Leg- 
islature shall  not  extend  any  franchise  or 
charter,  nor  remit  the  forfeiture  of  any  fran- 
chise or  charter  of  any  corporation  now  exist- 
ing, or  which  shall  hereafter  exist  under  the 
laws  of  this  state."  The  question  here  is 
as  to  the  meaning  of  this  provision.  The  de- 
fendant contends  that  it  prohibits  the  Legis- 
lature not  only  from  enacting  any  law,  gen- 
eral or  special,  extending  the  term  of  exist- 
ence of  any  or  all  corporations,  but  also  from 
enacting  any  general  law  under  which  cor- 
porations may  themselves  extend  such  period. 
The  claim  of  plaintiff  is  that  the  provision 
is  Intended  simply  either  to  prohibit  such 
an  extension  by  legislation  special  In  its 
character,  or  to  prevent  the  Legislature  from 
passing  any  general  law  which,  by  the  opera- 
tion of  the  law  itself,  Independent  of  action 
by  any  one  else,  will  accomplish  the  extension 
of  corporate  charters;  in  other  words,  that 
the  constitutional  restriction  is  upon  the 


method  of  accomplishing  such  an  extension, 
and  is  not  directed  against  the  substantive 
thing,  the  extension,  and  that  it  does  not 
prohibit  the  enactment  of  a  general  law  of 
a  permissive  character,  open  to  all  corpora- 
tions alike  on  equal  terms.  The  constitution- 
al provision  under  consideration  is  peculiar 
to  our  own  state  and  the  states  of  Washing- 
ton and  Idaho,  which  evidently  copied  it 
from  our  Constitution.  At  the  time  of  its-, 
adoption  the  Constitutions  of  Pennsylvania,  \ 
Missouri,  and  Colorado  contained  provisions  ( 
in  terms  prohibiting  the  passing  by  the  ' 
Legislature  of  special  laws  creating  corpora- 
tions or  renewing  or  extending  the  charters 
thereof,  and  the  Constitutions  of  Illinois  and 
Nebraska  declared  that  no  corporation,  ex- 
cept those  organized  for  charitable,  educa- 
tional, penal,  or  reformatory  purposes  and 
under  the  control  of  the  state,  shall  be  creat- 
ed by  special  laws  or  its  charter  extended, 
changed,  or  amended,  which  was  practically 
the  same  as  the  provision  of  Pennsylvania, 
Missouri,  and  Colorado.  Since  the  adoption 
of  our  Constitution  of  1879,  the  states  of 
Montana  and  Idaho  have  adopted  constitu- 
tional provisions  in  terms  prohibiting  the 
granting,  extension,  or  amendment  of  cor- 
porate charters  by  special  law,  and  the  state 
of  Delaware  one  prohibiting  the  creation, 
amendment,  renewal,  or  revival  of  any  cor- 
poration by  special  act  In  view  of  all  the 
circumstances  proper  to  be  considered  In 
construing  a  constitutional  provision,  we  are 
forced  to  the  conclusion  that  section  7  of 
article  12  Is  not  susceptible  of  either  of  the 
constructions  sought  to  be  given  It  by  learn- 
ed counsel  for  the  plaintiff,  and  tnat  it  was 
plainly  the  Intent  of  the  framers  to  prohibit 
any  action  by  the  legislative  department,  by 
virtue  of  which  any  corporate  charter  or  any 
franchise  (at  least  any  franchise  held  by  a 
corporation)  might  be  extended,  or  the  for- 
feiture of  any  such  charter  or  franchise  re- 
mitted. 

So  far  as  the  extension  of  corporate  char- 
ters is  concerned,  when  we  come  to  a  consid- 
eration of  the  evils  to  be  guarded  against  by 
constitutional  provision  in  that  behalf,  it  must 
be  conceded  that  under  our  system  that  of 
special  legislation  was  the  one  principally  to 
be  feared,  and  therefore  to  be  prohibited.  We 
would  naturally  expect,  for  this  reason,  to  find 
more  force  In  an  argument  that  this  was  the 
real  object  of  the  provision,  than  in  the 
other  claim  of  plaintiff  that  its  object  was 
to  simply  prevent  the  Legislature  from  di- 
rectly extending  the  charter  of  corporations 
by  general  legislation,  leaving  that  body 
free  to  authorize  all  corporations  to  extend 
their  own  period  of  existence.  We  are  unable 
to  perceive  any  particular  object  to  be  sub- 
served by  a  provision  having  the  effect  as- 
serted in  this  latter  claim  of  plaintiff.  The 
only  suggestion  of  its  learned  counsel  In  this 
regard  Is  that  It  may  have  been  the  purpose 
In  prohibiting  direct  extensions  by  the  Legis- 
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lature  by  general  law  to  guard  against  the 
special  legislation  that  might  be  successfully 
cloaked  thereunder.  There  is  little  force  in 
this  suggestion.  The  evil  thus  referred  to  is 
one  common  to  all  general  legislation,  and  ex- 
perience has  given  rise  to  more  than  a  sus- 
picion that  it  is  to  be  found  in  various  stat- 
utes enncted  by  our  Legislature,  general  laws 
in  form,  and  general  laws  in  the  sense  that 
the  courts  can  find  no  valid  ground  upon 
which  to  hold  them  to  be  special  laws.  This  1 
evil  is  as  possible  in  the  matter  of  legislation  . 
permitting  corporations  to  extend  their  own  | 
charters,  as  in  the  case  of  legislation  directly 
extending  them.  It  is  on  the  latter  claim, 
however,  that  plaintiff  principally  relies,  be- 
ing apparently  forced  to  this  position  by  the 
weakness  of  any  possible  argument  that, 
under  the  circumstances,  can  be  made  in  sup- 
port of  the  special  legislation  claim.  The 
constitutional  convention  of  1879  was  evi- 
dently firmly  set  against  special  legislation 
of  all  kinds,  and  the  prohibitions  thereof  are 
very  numerous.  When  guarding  against  the 
evils  supposed  by  the  members  to  accompany  I 
the  power  of  enacting  that  character  of  laws,  I 
there  was  no  reluctance  to  use  terms  show-  I 
ing  beyond  doubt  that  a  certain  method  of 
legislation,  viz.,  special  legislation,  was  the 
only  thing  prohibited.  An  examination  of 
the  Constitution  shows  many  prohibitions  of 
this  character.  Section  21,  art.  1,  declares: 
"Nor  shall  any  citizen,  or  class  of  citizens, 
be  granted  privileges  or  immunities  which 
upon  the  same  terms,  shall  not  be  granted  to 
all  citizens."  Section  25,  art.  4,  provided  that 
the  "Legislature  shall  not  pass  local  or  spe- 
cial laws  In  any  of  the  following  enumerated 
cases,  that  is  to  say" ;  and  contains  23  sub- 
divisions stating  the  classes  of  subjects  as 
to  which  such  laws  are  not  permissible.  The 
nineteenth  subdivision  was:  "Granting  to 
any  corporation,  association,  or  Individual  | 
any  special  or  exclusive  right,  privilege,  or 
Immunity."  And  the  twenty-third  subdivi- 
sion was :  "In  all  other  cases  where  a  gener- 
al law  can  be  made  applicable."  By  sections 
3,  4  and  5  of  article  11,  the  Legislature  was 
authorized  to  provide  "by  general  and  uni- 
form laws"  for  the  formation  of  new  coun- 
ties, and  directed  to  establish  a  system  of 
county  governments,  "which  shall  be  uni- 
form throughout  the  state,"  and  directed  to 
provide  "by  general  and  uniform  laws"  for 
the  election,  etc.,  of  officers.  Section  6  of  arti- 
cle 11  declared:  "Corporations  for  municipal 
purposes  shall  not  be  created  by  special  laws ; 
but  the  Legislature  by  general  laws,  shall 
provide,"  for  their  Incorporation,  etc.  Sec- 
tion 1  of  article  12  provided :  "Corporations 
may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act"  Section  5, 
art  12,  provided:  "The  Legislature  shall 
have  no  power  to  pass  any  act  granting  any 
charter  for  banking  purposes,  but  corpora- 
tions or  associations  may  be  formed  for  such 
purposes  under  general  laws."  These  instan- 


ces are  cited  to  show  that,  when  the  conven- 
tion was  guarding  against  special  legislation, 
it  did  not  hesitate  to  show  its  purpose  by 
clear  and  unmistakable  language.  The  pro- 
vision under  consideration  is  destitute  of  any 
word  or  words  from  which  any  such  purpose 
may  be  inferred,  and,  if  it  was  intended  by 
the  framers  of  the  Constitution  as  a  prohibi- 
tion on  special  legislation.  It  is,  so  far  as  we 
have  found,  the  one  solitary  instance  among 
the  many  prohibitions,  of  legislation  of  that 
character,  in  which  they  failed  to  make  their 
purpose  clear.  "The  Legislature  shall  not 
extend  any  franchise  or  charter"  is  the  lan- 
guage used.  There  Is  no  saving  clause  to  the 
effect  that  such  charters  may  be  extended  un- 
der general  laws,  analogous  to  that  used  in 
section  5  of  the  same  article,  nor  is  it  de- 
clared, as  in  the  many  other  instances  of 
such  prohibitions,  that  the  Legislature  shall 
not  do  the  thing  "by  local  or  special  law." 
In  addition  to  this,  the  debates  and  proceed- 
ings of  the  constitutional  convention  show 
very  clearly  that  all  those  who  made  any  re- 
marks while  the  provision  was  being  discuss- 
ed, both  those  favoring  and  those  opposed 
thereto,  were  of  the  opinion  that  the  effect 
thereof  would  be  to  place  it  beyond  the  pow- 
er of  the  Legislature  to  enact  any  law,  gen- 
eral or  special,  under  which  the  charter  or 
franchise  of  a  corporation  might  be  extended, 
or  the  forfeiture  of  any  such  franchise  or 
charter  remitted,  and  that  such  was  the  in- 
tention of  those  thus  advocating  It  It  may 
be  conceded,  as  urged  by  counsel  for  plain- 
tiff, that  our  judgment  as  to  the  meaning  of 
the  provision  cannot  be  Influenced  by  the 
construction  placed  upon  it  by  individual 
members  of  the  convention  In  the  debates. 
We  speak  of  this  expression  of  views  solely 
with  reference  to  the  subsequent  action  of 
the  convention  in  rejecting  an  amendment  of- 
fered by  Mr.  Cross.  He  proposed  that  it  be 
amended  to  read  as  follows:  "The  Legisla- 
ture shall  not  by  a  special  act  extend  any 
franchise  or  charter,  or  remit  the  forfeiture 
of  any  franchise  or  charter  of  any  corpora- 
tion now  existing,  or  which  shall  hereafter 
exist,  under  the  laws  of  this  state."  The  only 
change  proposed  by  the  amendment  was  the 
insertion  of  the  words  "by  a  special  act" 
He  said  in  support  of  the  amendment :  "Many 
corporations  exist  in  this  state  to-day  that 
are  doing  business  which  is  beneficial  to 
the  state.  Now,  corporations  are  organized 
In  the  state  of  California  for  a  period  of  50 
years.  If  this  provision  Is  adopted  as  pro- 
posed by  the  committee,  whenever  that  50 
years  expires  that  corporation  must  dissolve 
and  distribute  its  property,  and  wind  up 
its  business.  Take,  for  instance,  the  case  of 
some  banking  association  that  Is  conducting 
an  honorable  business.  Say  Its  charter  ex- 
pires In  20  years.  When  Its  charter  expires, 
there  must  be  a  distribution  of  all  Its  corpo- 
rate property  among  the  stockholders.  Now, 
pass  this  provision,  and  it  la  absolutely  neces- 
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eary  that  the  corporation  shall  be  wiped  out 
of  existence,  without  any  remedy.  If  we 
Insert  this  amendment,  the  Legislature  can 
provide  by  general  law  that  corporations  now 
existing  may  continue  their  existence."  This 
amendment  was  entirely  satisfactory  to  Mr. 
Wilson,  the  leader  of  the  opposition  to  the 
original  provision;  he  stating  that  It  would 
be  sufficient  for  the  purpose  he  desired  to 
accomplish.  At  the  close  of  a  discussion  in 
which  no  one  asserted  a  view  contrary  to  that 
of  Mr.  Cross  as  to  the  effect  of  the  original 
provision,  the  proposed  amendment  was  re- 
jected and  the  provision  was  adopted  as  re- 
ported by  the  committee.  1  Cal.  Const  Conv. 
1878-79,  pp.  431-434.  This  action  of  the 
convention  was  most  significant  under  the 
circumstances.  The  original  provision  con- 
tained nothing  to  indicate  that  Its  purpose 
was  simply  to  prohibit  special  legislation,  al- 
though In  every  other  case  where  such  was 
the  object  the  purpose  was  clearly  indicated. 
By  its  terms  it  plainly  prohibited  any  kind 
of  legislation  extending  any  franchise  or 
charter.  No  one  disputed  the  proposition 
that,  as  drawn,  the  provision  prohibited  gen- 
eral as  well  as  special  legislation.  The  pro- 
posed amendment  was  practically  the  same 
as  the  language  most  commonly  used  in  the 
other  cases  in  which  special  laws  were  pro- 
hibited, and  was  substantially  the  same  as 
the  language  contained  in  the  provisions  on 
the  same  subject  contained  In  other  state 
Constitutions.  In  the  face  of  all  this,  It  Is 
unreasonable  to  conclude,  as  is  suggested  by 
counsel,  that  the  rejection  of  the  amendment 
may  have  been  for  the  reason  that  the  mem- 
bers of  the  convention  thought  the  amend- 
ment unnecessary.  If  they  were  seeking  sole- 
ly to  prevent  special  legislation,  and  were 
willing  to  allow  general  legislation  accom- 
plishing such  extensions,  in  view  of  their 
action  in  other  cases  and  the  manner  in 
which  the  matter  was  brought  before  them, 
it  would  have  appeared  exceedingly  neces- 
sary to  them  to  have  adopted  Mr.  Cross' 
amendment,  or  some  substantially  similar 
amendment.  That  they  did  not  do  so  indi- 
cates very  clearly  that  they  were  not,  by  the 
provision  under  consideration,  simply  guard- 
ing against  special  legislation.  They  evident- 
ly Intended  exactly  what  appears  to  us  to  be 
the  only  reasonable  construction  of  the  pro- 
vision— that  the  Legislature  should  not  be 
allowed  by  any  kind  of  legislation,  general 
or  special,  to  grant  the  extensions  or  remis- 
sions described  therein. 

Coming  to  a  consideration  of  the  second 
claim  made  by  defendant,  viz.,  that  while 
the  provision  under  consideration  prohibits 
the  Legislature  from  directly  extending 
franchises  and  charters,  or  remitting  the  for- 
feiture of  any  franchise  or  charter  of  any 
corporation,  it  does  not  prohibit  the  legisla- 
ture from  enacting  a  law  under  which  cor- 
porations may  extend  their  own  charters. 
In  this  consideration  we  must  bear  in  mind 
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that  a  corporation  is  purely  a  creature  of 
the  law,  and  can  exist  only  by  permission  of 
the  state;  that  In  all  of  the  states  of  this 
country  the  state  legislative  department  la 
the  only  department  of  government  empow- 
ered to  form  corporations  or  authorize  their 
formation,  or  prescribe  or  extend  their  term 
of  existence;  and  that,  except  in  so  far  as 
it  is  limited  by  constitutional  provision,  the 
power  of  the  Legislature  in  this  regard  is 
absolute.  As  is  said  by  learned  counsel  for 
plaintiff,  "that  power  belongs  to  the  legisla- 
tive body  as  an  attribute  of  sovereignty,  un- 
less it  Is  restricted  by  the  Constitution."  In 
Clark  &  Marshall  on  Private  Corporations, 
§  58,  it  Is  said:  "Since  corporations  can  be 
created  by  or  under  legislative  authority 
only  it  is  only  by  or  under  such  authority 
that  the  charter  of  a  corporation  can  be  ex- 
tended beyond  the  period  for  which  it  was 
created."  See,  also,  Taggart  v.  Perkins,  73 
Mich.  303,  41  N.  W.  426.  In  view  of  this,  it 
being  clearly  established  that  the  purpose 
was  not  to  prohibit  special  legislation,  there 
is  but  one  meaning  that  can  be  given  to  the 
provision  under  consideration.  As  the  char- 
ter of  a  corporation  may  be  extended  only 
when  authorized  by  the  state,  and  as  the 
permission  of  the  state  in  this  regard  can 
be  expressed  only  through  Its  legislative  de- 
partment except  as  It  is  expressed  in  the 
Constitution  itself,  it  would  appear  to  neces- 
sarily follow  that,  when  the  framers  of  the 
Constitution  declared  that  the  Legislature 
shall  not  extend  any  charter  of  any  corpora- 
tion, they  were  declaring  against  the  sub- 
stantive thing,  as  it  is  put  by  counsel;  that 
is,  against  legislation  extending  or  authoriz- 
ing the  extension  of  the  charter  of  any  cor- 
poration in  any  way.  When  they  prohibited 
the  exercise  of  the  powers  to  so  extend  by 
the  only  body  possessing  it,  and  did  not  pro- 
vide any  other  way  by  which  an  extension 
might  be  had,  they  apparently  Intended  to 
forbid  any  legislation  effecting  or  authorizing 
the  extension  of  corporate  life  Just  as  clear- 
ly as  if  they  had  in  terms  said:  "The  Legis- 
lature shall  have  no  power  to  enact  any  law 
extending  or  authorizing  the  extension  of  any 
charter."  It  is  urged  that  section  1  of  article 
12  confers  this  authority  on  the  Legislature, 
or  recognizes  that  It  has  such  power,  and 
that  it  cannot  be  said  that  the  power  is  con- 
ferred by  one  section  and  denied  by  the  oth- 
er. We  do  not  so  understand  that  section. 
Besides  prohibiting  the  formation  of  corpo- 
rations by  special  law  and  declaring  that 
they  may  be  formed  under  general  laws,  it 
does  no  more  than  to  expressly  Teserve  the 
power  to  the  Legislature,  In  general  terms, 
to  alter  or  repeal  any  law  then  In  force  or 
thereafter  enacted  concerning  corporations. 
The  evident  purpose  of  this  provision  was 
to  make  plain  the  will  of  the  convention  that 
corporations  should  have  no  legal  right  to 
insist  that  any  general  law  relating  to  cor- 
porations shall  continue  in  force  unchanged 
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because  it  was  in  force  at  the  time  of  its 
organization.  This  general  power  is,  of 
course,  subject  to  such  prohibitions  as  to 
specific  matters  as  are  elsewhere  found  in 
the  Constitution,  and  there  are  many  such 
prohibitions.  The  nature  of  the  subject-mat- 
ter of  the  section  under  consideration  is  such 
as  to  fully  account  for  the  form  of  the  pro- 
hibition used,  and  to  distinguish  the  case 
from  the  numerous  other  instances  of  pro- 
hibitions on  substantive  things  contained  in 
the  Constitution,  differing  In  form  from  this, 
which  are  relied  on  by  counsel,  and  to  make 
it  apparent  that  It  was  not  intended  to  leave 
the  Legislature  free  to  enact  general  laws 
under  which  corporations  might  extend  their 
own  charters.  Any  such  construction  would 
under  the  circumstances  do  violence  to  the 
language  used.  In  this  connection  it  is  im- 
portant to  note  that  in  other  instances  where 
such  general  laws  relative  to  corporations 
were  intended  to  be  authorized  the  Cramers 
of  the  Constitution  were  careful  to  so  state 
in  conjunction  with  the  prohibition  other- 
wise. In  section  1,  art.  12,  prohibiting  the 
creation  of  corporations  by  special  act,  it 
was  in  terms  declared  that  "corporations 
may  be  formed  under  general  lavjs."  In  sec- 
tion 5  of  article  12  the  prohibition  "the  Leg- 
islature shall  have  no  power  to  pass  any  act 
granting  any  charter  for  banking  purposes" 
was  followed  by  "but  corporations  or  asso- 
ciations may  be  formed  for  such  purposes 
under  general  laws."  No  good  reason  can  be 
given  for  the  insertion  of  this  latter  clause 
in  section  5,  art  12,  that  would  not  be  equal- 
ly applicable  to  the  provision  under  consid- 
eration and  its  absence  there  is  very  signif- 
icant. We  find  in  other  sections  similar  in- 
stances of  the  care  taken  by  the  members  of 
the  constitutional  convention  to  make  it  clear 
that  certain  prohibitions  as  to  direct  action 
of  the  Legislature  were  not  intended  as  pro- 
hibiting that  body  from  enacting  general 
laws  under  which  other  authorities  might  do 
the  thing  prohibited  to  the  Legislature  itself. 
For  example,  section  12  of  article  11  declares 
that  "the  Legislature  shall  have  no  power  to 
impose  taxes  upon  counties,  cities,  towns 
or  other  public  or  municipal  corporations, 
•  *  •  for  county,  city,  town,  or  other  mu- 
nicipal purposes,  but  may,  by  general  laws, 
vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such 
purposes."  As  to  the  provision  under  con- 
sideration, they  refused  to  insert  any  limita- 
tion on  what  was  apparently  an  absolute 
prohibition  of  legislation  effecting  or  author- 
izing extensions  of  corporate  charters,  even 
though,  as  has  been  seen,  the  matter  was 
specially  brought  to  their  attention  by  the 
discussion  on  a  proposed  amendment. 

The  claim  is  made  In  support  of  plaintiff's 
construction  that  the  language  of  the  Consti- 
tution of  1849  in  regard  to  divorces  was,  sub- 
stantially similar  to  that  of  the  provision 
under  consideration,  section  26  of  article  4 


providing  "no  divorce  shall  be  granted  by 
the  Legislature";  that  this  clearly  did  not 
prohibit  the  substantive  thing,  the  granting 
of  divorces,  but  simply  prohibited  the  Legis- 
lature from  directly  granting  them;  and  that 
the  language  used  In  the  provision  here  un- 
der consideration  should  be  considered  as 
used  In  the  light  of  the  language  nsed  rela- 
tive to  divorces  in  1849  for  the  purpose  of 
expressing  a  similar  purpose.  This  argu- 
ment Is  in  our  judgment  without  force.  It 
appears  to  us  that  the  divorce  provision  In 
the  Constitution  of  1849  was  intended  by  the 
framers  of  that  Constitution  as  no  more  than 
a  prohibition  of  special  legislation  granting 
divorces,  as  was  held  concerning  a  substan- 
tially similar  provision  in  State  v.  Duket,  90 
Wis.  272,  63  N.  W.  83,  31  L.  R.  A.  515.  4S 
Am.  St  Rep.  928,  and  the  provision  can  rea- 
sonably be  construed  in  that  way.  Evidently 
It  was  not  regarded  by  the  framers  of  the 
Constitution  of  1879  as  clearly  enough  ex- 
pressing such  purpose,  for  they  failed  to  re- 
enact  It  and  Included  the  matter  In  the 
general  section  prohibiting  the  Legislature 
from  passing  local  or  special  laws  in  various 
cases,  the  fifth  subdivision  being  "granting 
divorces'*  (Const  art  4,  $  25),  thus  very 
clearly  Indicating  their  Intent  as  in  all  other 
cases  where  special  legislation  is  the  thing 
being  guarded  against  The  provision  of 
1849  In  the  light  of  the  change  made  in  the 
Constitution  of  1879  constitutes  to  our  minds 
an  argument  against  rather  than  in  favor  of. 
plaintiffs  claim. 

The  other  matters  treated  by  the  section 
under  consideration,  and  covered  by  the  pro- 
hibition therein  contained,  viz.,  the  extension 
of  franchises,  and  the  remission  of  the  for- 
feiture of  franchises  and  charters,  are,  like 
the  matter  of  the  extension  of  corporate 
charters,  peculiarly  within  the  domain  of  the 
legislative  department  of  the  state.  Except 
as  otherwise  prescribed  by  the  Constitution, 
a  franchise  may  be  granted  or  extended  only 
by  or  under  the  authority  of  the  state  Legis- 
lature, and  the  same  Is  true  as  to  the  remis- 
sion of  forfeitures  of  charters  or  franchises. 
Ae  to  such  franchises  as  are  granted  direct- 
ly by  the  Legislature,  it  would  be  absurd  to 
construe  the  provision  as  simply  prohibiting 
the  Legislature  from  making  direct  exten- 
sions, and  leaving  it  at  liberty  to  provide 
that  such  an  extension  might  be  accomplish- 
ed by  some  action  of  the  holder  thereof,  or 
granted  by  some  other  official  body.-  There 
Is  nothing  in  the  fact  of  their  inclusion  in 
the  prohibition  to  detract  from  the  conclu- 
sion that  the  section  was  intended  as  prohib- 
iting legislation  of  any  kind  by  or  under 
which  the  things  therein  mentioned  could  be 
accomplished.  To  the  contrary,  their  inclu- 
sion is  In  conflict  with  the  theory  that  the 
restriction  of  the  section  was  not  Intended 
to  prevent  permissive  general  laws  under 
which  the  corporation  or  holder  of  a  fran- 
chise can  do  the  thing  prohibited  to  the  Leg- 
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islature.  As  applied  to  such  matters,  the 
provision  so  construed  would  be  most  unrea- 
sonable. 

It  is  much  relied  upon  as  showing  that 
there  could  have  been  no  intent  to  prohibit 
general  legislation  authorizing  corporations 
to  extend  their  own  corporate  existence,  that 
there  was  not  Inserted  in  the  Constitution 
of  1879  any  limitation  of  the  period  of  time 
for  which  the  Legislature  might  authorize 
a  corporation  to  be  organized,  the  result 
being  that  the  Legislature  may  change  the. 
present  maximum  period  of  50  years  for 
which  a  corporation  may  be  organized  to 
100  years,  or  any  other  period  It  is  evi- 
dent from  this,  of  course,  that  the  object 
of  the  provision  was  not  to  limit  the  pow- 
er of  the  Legislature  in  the  matter  of 
corporations  thereafter  to  be  organized,  as 
to  the  time  for  which  they  might  be  orig- 
inally created.  But  this  is  a  very  differ- 
ent matter  from  that  of  extending  the  life 
of  existing  corporations,  including  those  or- 
ganized under  the  former  Constitution,  be- 
yond the  time  fixed  in  their  charters.  There 
may  have  been,  and  the  records  of  the  con- 
stitutional convention  indicate  that  there 
were,  what  appeared  to  the  framers  of  the 
Constitution  all-sufficient  reasons  for  prohib- 
iting the  authorization  of  such  extensions, 
while  permitting  the  Legislature  unlimited 
power  In  the  matter  of  the  time  for  which 
new  corporations  might  be  organized,  and 
the  fact  that  they  permitted  the  latter  Is  no 
Indication  that  they  did  not  Intend  to  pro- 
hibit the  former. 

We  do  not  see  how  plaintiff  Is  aided  by  the 
fact  that  the  five  state  Constitutions  which, 
nt  the  time  of  the  framing  of  our  Constitu- 
tion of  1879.  contained  any  express  reference 
to  the  subject  of  charter  extension,  explicitly 
confined  the  restriction  on  legislative  action 
respecting  charter  extensions*  to  special  leg- 
islation granting  such  extensions.  These 
provisions,  of  course,  show  that  the  thing 
there  being  guarded  against  was  simply  the 
method  of  legislation.  That,  however,  as  we 
have  already  seen,  cannot  be  held  to  be  the 
situation  as  to  our  section  adopted  in  the  light 
of  those  other  provisions,  with  the  portions 
thereof  confining  them  to  restrictions  on  spe- 
cial legislation  carefully  eliminated,  and  re- 
fused insertion  when  offered  by  way  of 
amendment.  Our  constitutional  convention 
bad  some  other  purpose  in  view.  To  our 
minds,  the  language  used  In  section  7  of  ar- 
ticle 12  clearly  Indicated  that  purpose  to  be 
to  prevent  the  Legislature  from  accomplish- 
ing by  any  means  the  extensions  and  remis- 
sions therein  mentioned.  When  resort  is  had 
to  the  record  of  the  debates  of  the  convention, 
this  view  of  the  purpose  of  the  convention  so 
Indicated  by  the  language  used  Is  but  con- 
firmed. Whatever  may  be  the  views  of  the 
courts  as  to  the  necessity  for  or  propriety  of 
such  a  provision  is,  of  course,  immaterial.  If 
the  language  used  plainly  and  unequivocal- 
ly shows  a  certain  and  definite  purpose  to  be 


t 

accomplished  thereby,  it  Is  the  duty  of  the 
courts  to  so  construe  It  as  to  carry  that 
purpose  Into  effect  A  legislative  construc- 
tion of  this  provision  Is  claimed  to  be  found 
in  an  act  of  the  Legislature  approved  June 
18,  1900  (St.  1906,  p.  22,  c  19),  purporting  to 
relieve  corporations  from  the  penalties  of 
forfeiture  incurred  by  a  failure  to  pay  the 
license  tax  levied  by  the  act  of  1905  (St.  1905, 
p.  498,  c.  886),  and  also  an  act  of  a  similar 
nature  approved  March  20,  1907  (St  1907,  p. 
745,  c.  403).  These  two  very  recent  acts 
of  the  Legislature  do  not  show  such  a  con- 
tinuous course  of  legislative  construction  of  a 
constitutional  provision  as  is  entitled  to  any 
particular  weight  in  determining  the  proper 
construction  of  the  provision.  It  Is  to  be 
noted  that  at  the  same  session  at  which  the 
latter  of  these  acts  was  adopted  the  Legisla- 
ture adopted  a  proposed  constitutional  amend- 
ment to  section  7,  art  12,  to  be  submitted 
at  the  next  election,  providing  for  extension 
of  corporate  charters,  thus  indicating  that, 
while  It  assumed  by  the  amendment  to  sec- 
tion 401  of  the  Civil  Code  to  authorize  char- 
ter extensions,  it  was  not  at  all  satisfied  that 
it  had  such  power  under  the  present  constitu- 
tional provision.  It  is  also  to  be  noted  that 
at  the  session  of  1905  a  proposed  constitution- 
al amendment  of  the  same  general  nature 
was  adopted  by  the  Legislature,  to  be  sub- 
mitted and  which  was  submitted  at  the  gen- 
eral election  of  1900.  It  is  still  further  to 
be  noted  that  the  act  of  March  18,  1907  (St. 
1907,  p.  344,  c.  274),  amending  section  401 
of  the  Civil  Code,  the  act  here  under  consid- 
eration, is  the  first  attempt  of  the  Legisla- 
ture since  the  adoption  of  the  Constitution 
to  enact  any  law  in  any  way  authorizing  the 
extension  of  the  charter  of  a  corporation. 
Certainly,  so  far  as  legislative  construction 
of  this  constitutional  provision  Is  concerned, 
there  is  at  least  as  much  against  the  con- 
struction contended  for  by  plaintiff  as  there 
is  In  its  favor. 

It  is  said  that  during  the  28  years  that 
have  elapsed  since  the  adoption  of  the  Con- 
stitution of  1879  no  question  has  ever  been 
raised  as  to  the  validity  of  s6ction  401  of 
the  Civil  Code  as  It  existed  at  the  time  of 
the  adoption  of  the  Constitution,  or  as  to 
the  validity  of  section  287  of  the  Civil  Code 
authorizing  corporations  organized  before  the 
adoption  of  the  Codes  to  come  in  under  the 
Codes  and  thereby  extend  their  corporate 
terms  for  a  further  period  of  50  years;  that, 
If  section  7  of  article  12  of  the  Constitution 
of  1879  is  to  be  construed  In  the  manner  con- 
tended for  by  defendant,  both  sections  287 
and  401  of  the  Civil  Code  ceased  to  be 
operative  at  the  time  of  the  adoption  of  the 
Constitution,  section  1  of  article  22,  thereof 
providing  that  "the  provisions  of  all  laws 
which  are  inconsistent  with  this  constitution 
shall  cease  upon  the  adoption  thereof;  that 
it  is  only  fair  to  infer  from  the  absence  of 
any  attack  on  these  sections  that  many  cor- 
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porations  have  assumed  that  they  were  In 
force  and  have  acted  thereunder;  and  that 
to  now  declare  them  invalid  might  cause 
disastrous  consequences  on  a  large  and  wide 
scale.  It  is  admitted  that  such  considerations 
cannot  control  in  the  construction  of  a  con- 
stitutional provision.  However  it  is  proper 
to  say  that  we  do  not  know  that  any  corpora- 
tion has  assumed  to  act  under  either  of  these 
sections  since  the  adoption  of  the  present 
Constitution,  and  we  cannot  agree  that  it  is 
fair  to  infer  that  many  have  so  acted.  Cor- 
porations are  generally  organized  for  the 
maximum  period  in  the  first  instance,  and 
section  401  purported  to  authorize  the  ex- 
tension only  when  the  corporation  was  or- 
ganized for  a  less  period,  and  then  only  for 
such  time  as  would  enable  it  to  exist  for  the 
maximum  period  from  the  date  of  Its  organ- 
ization It  is  fair  to  assume  that  the  ante- 
code  corporations  that  desired  to  come  in 
under  the  Code  had  generally  availed  them- 
selves of  the  provisions  of  section  287  of  the 
Civil  Code  prior  to  the  adoption  of  the  Con- 
stitution. But,  if  any  corporation  has  so 
assumed  to  act  under  either  of  these  sections, 
it  does  not  necessarily  follow  from  our  deci- 
sion that  such  action  was  unwarranted. 
What  we  have  decided  as  to  the  constitu- 
tional provision  is  simply  that  It  prohibited 
any  action  by  the  Legislature,  by  virtue  of 
which  any  corporate  charter  might  be  extend- 
ed. It  may  be  that  sections  287  and  401  of 
the  Civil  Code,  as  they  stood  at  the  date  of 
the  adoption  of  the  constitution,  are  not  in- 
consistent with  this  provision  as  construed 
by  us,  and  are  still  in  force.  See  Board  of 
Commissioners  v.  Board  of  Trustees,  71  Cal. 
810, 12  Pac.  224. 

Every  argument  that  can  be  advanced  in 
support  of  the  claim  of  plaintiff  as  to  the 
proper  construction  of  section  7  of  article 
12  of  our  Constitution  has  undoubtedly  been 
advanced  by  the  learned  counsel  represent- 
ing it  Fully  realizing  the  Importance  of  the 
question,  we  have  given  each  and  every  point 
our  careful  consideration,  although  we  may 
have  failed  to  state  some  of  them  in  this 
opinion  We^ee  no  escape  from  the  conclu- 
sion that  the  act  of  March  18, 1907,  purporting 
to  amend  section  401  of  the  Civil  Code,  is  in 
violation  of  section  7  of  article  12  of  our  Con- 
stitution, and  therefore,  invalid. 

If  it  is  desired  to  conform  to  the  rule  exist- 
ing generally  In  other  states,  of  allowing  by 
general  laws  existing  corporations  to  extend 
their  corporate  existence  under  such  re- 
strictions as  may  be  considered  reasonable, 
a  change  In  our  constitutional  provision  is 
essential.  A  proposed  constitutional  amend- 
ment of  this  character  is  now  pending  to  be 
voted  on  at  the  next  election,  and  the  people 
of  the  state  will  thus  presently  be  afforded 
the  opportunity  to  make  the  change  if  they 
so  desire. 

The  alternative  writ  of  mandate  hereto- 


fore issued  herein  Is  discharged  and  the  pro- 
ceeding dismissed. 

We  concur:  SHAW,  J.;  8LOSS,  J.;  LOBI- 
QAN,  J.;  HBNSHAW,  J. 


TULARE  IRRIGATION  DISTRICT  et  aL 

v.  COLLINS,  Sheriff.   (Sac.  1,622.) 
(Supreme  Court  of  California.   Oct  20,  1908. 
Rehearing  Denied  Nov.  16,  1908.) 

1.  Execution  (f  22*)— Irrigation  Districts 
— Statutes— Pbopebtt  Exempt. 

Under  Act  March  7.  1887,  d.  35,  a  34.  § 
18,  as  amended  by  St  1897,  p.  263,  c  189,  de- 
claring that  the  legal  title  to  all  property  ac- 
quired under  the  act  providing  for  the  organi- 
zation of  irrigation  districts  shall  vest  in  the  dis- 
trict, and  shall  be  held  by  it  in  trust  for,  and 
shall  be  dedicated  and  set  apart  to  the  uses  set 
forth  in  the  act  the  legal  title  to  all  the  lands 
of  an  irrigation  district  organised  under  the  act 
is  held  in  trust  by  the  district,  and  the  benefi- 
cial title  is  in  the  owners  of  the  land  within  the 
district  and  land  which  by  reason  of  a  change 
in  the  plans  has  become  valueless  for  irrigation 
purposes  is  impressed  with  a  trust  and  is,  like 
the  other  land  of  the  district  exempt  from  ex- 
ecution. 

[Ed.  Note.— Por  other  cases,  see  Execution. 
Cent  Dig.  §  133 ;  Dec.  Dig.  f  22.*] 

2.  Execution  (f  22*)— Statutes— Construc- 
tion. 

.  The  rule  that  an  exemption  from  execution 
of  the  property  of  a  quasi  public  corporation 
only  relieves  from  process  such  property  as  is 
necessary  to  the  exercise  of  the  quasi  public 
functions  which  the  corporation  has  assumed 
is  not  applicable  to  lands  of  an  irrigation  dis- 
trict held  under  an  express  trust  created  by  Act 
March  7,  1887,  as  amended  by  St  1807.  p.  263, 
c.  189,  where  neither  a  sale  of  the  land  by  the 
district  nor  any  execution  sale  can  be  made  with- 
out violating  the  terms  of  the  trust 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  f  22.*] 

3.  Execution  (|  22*)— Right  to  Claim  Ex- 
emption— Estoppel. 

The  failure  of  the  directors  of  an  irrigation 
district  existing  as  a  public  corporation  under 
Act  March  7.  1887,  p.  20,  c.  34,  providing  for 
the  organization  of  irrigation  districts,  to  pay 
a  judgment  against  the  district  for  damans  oc- 
casioned through  the  negligence  of  the  district 
in  flooding  land,  does  not  estop  the  district  from 
insisting  that  its  property,  held  "under  a  public 
trust  shall  be  protected  from  illegal  seizure  and 
sale,  to  the  end  that  the  public  trust  may  not  be 
violated. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  |  22.*] 

Department  2.  Appeal  from  Superior 
Court  Tulare  County;  W.  B.  Wallace,  Judge. 

Action  by  the  Tulare  Irrigation  District 
and  others  against  W.  W.  Collins,  sheriff  of 
Tulare  county.  From  a  judgment  for  de- 
fendant plaintiffs  appeal.  Reversed. 

C.  L.  Russell,  for  appellants.  Hannah  & 
Miller,  for  respondent 

HENSHAW,  J.  The  plaintiff,  Tulare  Ir- 
rigation District  is  a  public  corporation  or- 
ganized under  the  act  of  the  Legislature  ap- 
proved March  7,  1887,  generally  known  as 
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the  "Wright  Act"  (St  1887,  p.  29,  c.  84).  The 
other  parties  plaintiff  are  members  of  the 
board  of  directors  of  the  Irrigation  district 
and  owners  of  land  within  its  territorial  lim- 
its. In  1894  one  Mosler  recovered  a  judg- 
ment against  the  district  for  damages  suf- 
fered by  him  through  the  negligence  of  the 
district  In  flooding  his  land.  The  judgment 
was  never  satisfied,  but  was  kept  In  force  by 
subsequent  actions  thereon.  In  1896  he  caus- 
ed execution  to  issue  on  his  judgment,  di- 
recting the  sheriff  to  levy  upon  the  personal 
property  of  the  district,  and,  falling  to  find 
sufficient  thereof,  then  to  levy  upon  the  real 
property  of  the  district  This  execution  was 
placed  In  the  hands  of  the  defendant  Collins 
for  service,  and  he  levied  upon  certain  lands 
owned  by  the  district  and  gave  notice  of  sale. 
This  action  was  thereupon  brought  to  re- 
strain him  from  making  such  sale.  The  court 
found  the  facts  as  above  recited,  and  addi- 
tionally found  that  the  lands  sought  to  be 
sold,  though  owned  by  the  district,  were  not 
within  the  plan  adopted  by  the  district  as  its 
system  and  scheme  of  irrigation;  that  they 
were  not  a  part  of  the  canal  system,  of  the 
storage  reservoir  system  or  of  any  other  work 
or  works  for  the  Irrigation  of  the  land,  for 
the  completion  and  operation  of  which  system 
bonds  bad  been  sold;  that  after  the  receipt 
of  moneys  from  the  sale  of  bonds,  the  dis- 
trict did  modify  its  plan  and  devoted  part 
of  the  moneys  so  received  to  the  acquisition 
of  the  land  in  controversy,  contemplating  Its 
use  as  a  reservoir,  but  that  the  district  fail- 
ed to  acquire  others  lands  necessary  for  the 
perfection  of  this  reservoir  site,  and  finally 
abandoned  this  branch  of  its  scheme  and  ac- 
quired other  lands,  waters,  and  water  rights. 
It  finds  the  lands  to  be  wholly  unnecessary 
to  and  without  the  irrigation  plans  of  the 
district,  and  to  be  in  their  character  agricul- 
tural and  grazing  lands ;  finds  that  the  bonds 
of  the  district  have  been  fully  paid,  that  the 
district  has  no  indebtedness  other  than  this 
judgment,  which  It  has  never  paid  or  offered 
to  pay.  Upon  these  findings  it  refused  to  re- 
strain the  defendant  from  proceeding  with 
the  sale. 

That  upon  such  findings  it  was  the  duty  of 
the  district  to  pay  this  judgment  may  not  be 
questioned.  As  little  may  it  be  questioned 
that  the  judgment  creditor  may,  by  appropri- 
ate method,  compel  the  payment  of  his  judg- 
ment. But  here  we  are  confronted  with  the 
single  proposition  whether  or  not  an  execu- 
tion, levy,  and  sale  of  certain  of  the  lands 
of  the  district  Is  a  lawful  method  for  the 
collection  of  the  debt.  All  of  the  land  owned 
by  this  corporation  was  acquired  by  virtue 
of  the  provisions  of  the  Wright  act,  section 
13  of  which  declares  that  "the  legal  title  to 
all  property  acquired  under  the  provisions 
of  this  act  shall  Immediately  and  by  opera- 
tion of  law  vest  In  such  irrigation  district 
and  shall  be  held  by  such  district  in  trust  for 
and  is  hereby  dedicated  and  set  apart  to 
the  uses  and  purposes  set  forth  in  this  act 


and  said  board  is  hereby  authorized  and  em- 
powered to  hold,  use,  acquire,  manage,  oc- 
cupy and  possess  said  property  as  herein  pro- 
vided." An  examination  of  the  Wright  act 
and  of  the  Brldgeford  act  amendatory  there- 
of (St  1897,  p.  263,  c.  189),  discloses  that  the 
situation  here  presented  was  not  contemplat- 
ed by  the  Legislature,  or,  if  contemplated, 
was  not  provided  for.  We  mean  by  this  situ- 
ation that  disclosed  by  the  findings  where 
an  irrigation  district  owns  lands,  which  lands, 
because  of  a  change  in  its  plans,  have  become 
unnecessary  to  the  irrigation  scheme.  It  is 
to  be  noted  that  the  legal  title  to  all  of  the 
lands  of  the  district  Is  held  In  trust  by  the 
district,  and  "is  dedicated  and  set  apart  to 
the  uses  and  purposes"  specified  in  the  act 
The  beneficial  title  is  in  the  owners  of  the 
land  within  the  Irrigation  district  Mer- 
chants' Bank  v.  Escondldo  Irr.  Dist,  144  Cal. 
329,  77  Pac.  937.  The  trust  being  expressly 
limited  in  its  terms,  dedicating  and  devot- 
ing all  lands  owned  by  the  district  to  the 
purposes  of  irrigation,  there  Is  no  power  in 
the  trustees  as  the  law  now  stands,  even  to 
sell  such  lands.  San  Francisco  v.  Itsell.  80 
Cal.  57,  22  Pac.  74.  Such  an  attempted  alien- 
ation would  be  In  clear  violation  of  the  trust 
In  brief,  It  seems  not  to  have  occurred  to  the 
legislative  mind  that  after  adopting  such  a 
plan  of  irrigation  as  the  act  requires  and 
selling  bonds  in  accordance  with  that  plan, 
and  then  using  the  money  arising  from  the 
bond  sale  for  the  purchase  of  lands,  after 
all  this  has  been  done,  the  district  might  or 
would  so  change  its  plans  as  to  render  some 
of  the  land  valueless  for  irrigation  purposes. 
If  this  contingency  had  occurred  to  the  Leg- 
islature, it  is  reasonable  to  suppose  that  it 
would  have  made  some  provision  to  meet  It, 
would  have  provided  for  sale,  would  have 
authorized  execution  and  levy,  or  by  some 
appropriate  expression  have  relieved  such 
land  from  the  terms  of  the  strict  trust  which 
it  has  Imposed.  But,  In  the  absence  of  such 
expression,  these  lands  stand  in  precisely 
the  same  position  as  do  the  other  lands  of 
the  district  Equally  with  such  other  lands 
they  are  Impressed  with  the  trust  and  equal- 
ly they  are  exempt  from  execution,  levy,  and 
sale.  This  question  as  to  pueblo  lands  was 
most  learnedly  considered  In  the  leading  case 
of  Hart  v.  Burnett  15  Cal.  530,  and  the  prin- 
ciples there  announced  have  never  been  de- 
parted from.  These  principles  are  equally 
applicable  to  the  lands  held  under  this  pub- 
lic trust.  Seale  v.  Doane,  17  Cal.  484;  Ful- 
ton v.  Hanlow,  20  Cal.  450 ;  Carlton  v.  Town- 
send,  28  Cal.  219;  San  Francisco  v.  Canna- 
van,  42  Cal.  541;  Ames  v.  U.  S.,  101  Cal. 
390,  35  Pac.  1005;  San  Francisco  v.  Leroy, 
138  U.  S.  656,  11  Sup.  Ct.  364,  34  L  Ed.  1096. 

We  are  In  this  not  unmindful  of  the  prin- 
ciple relied  upon  by  respondent  that  the  rule 
exempting  from  execution  the  property  of  a 
quasi  public  corporation,  such  as  a  railroad, 
goes  no  further  than  to  relieve  from  process 
such  property  as  Is  necessary  to  the  exercise 
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of  the  quasi  public  functions  which  the  cor- 
poration has  assumed,  so  that  a  canal  basin 
has  been  held  not  to  be  a  legitimate  incident 
to  a  railroad  which  has  no  authorized  canal 
connection,  and  Is  not  protected  from  levy 
and  sale;  and,  where  such  a  corporation 
abandons  a  portion  of  its  franchise,  the  prop- 
erty employed  In  the  exercise  of  this  fran- 
chise may  become  subject  to  execution.  0 
Thompson  on  Corporations,  i  1755.  In  this 
state,  Indeed,  the  principle  has  been  applied 
to  assessments  for  benefits  upon  lands  owned 
by  public  corporations  not  necessary  to  the 
exercise  of  their  functions.  Ames  v.  City 
of  San  Diego,  101  Cal.  390,  35  Pac.  1005;  San 
Diego  v.  Linda  Vista  Irr.  Dlst,  108  Cal. 
189,  41  Pac.  291,  35  L.  R.  A.  33;  Witter  v. 
Missions  School  District,  121  Cal.  350,  53 
Pac.  905,  60  Am.  St  Rep.  33;  City  Street 
Improvement  Co.  v.  Regents  University  of 
California  (Cal.)  96  Pac.  801.  But  the  prin- 
ciple is  not  applicable  to  lands  held  by  a  pub- 
lic corporation,  as  here,  under  an  express 
trust  where  neither  a  sale  of  the  land  by 
the  district  nor  any  execution  sale  could  be 
made  without  doing  direct  violation  to  the 
terms  of  the  trust.  In  this  respect  the  situ- 
ation is  identical  with  that  of  the  pueblo 
lands  considered  in  the  cases  above  cited. 

Nor  can  force  be  given  to  the  objection 
made  by  respondent  that  appellants  may  not 
be  heard  in  this  action,  since  by  their  admit- 
ted failure  to  pay  the  Judgment  in  favor  of 
Mosier  they  do  not  come  into  a  court  of  equi- 
ty having  done  or  offered  to  do  equity.  This 
Just  maxim  can  have  no  application  to  a 
case  like  this.  However  remiss  the  directors 
may  have  been  in  failing  to  pay  the  Judg- 
ment, it  cannot  be  held  to  estop  a  public 
corporation  from  insisting  that  Its  property 
held  under  a  public  trust  shall  be  protected 
from  illegal  seizure  and  sale,  to  the  end  that 
this  public  trust  may  not  be  violated. 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:    LORIGAN,  J.;  MELVIN,  J. 


BELL  v.  HAUN  et  al.    (Civ.  483.) 

(Court  of  Appeal,  Second  District,  California. 
Sept.  15,  1908.) 

1.  Forcible  Entby  and  Detainer  (8  24*)— 
Complaint— Sufficiency. 

A  complaint  alleging  that  plaintiff  was  in 
actual  and  peacable  possession,  and  that  defend- 
ants wrongfully  turned  him  out,  but  not  alleging 
that  defendants  withheld  possession  from  plain- 
tiff at  the  commencement  of  the  action,  does 
not  state  a  cause  of  action  for  forcible  entry  and 
detainer,  so  that  Code  Civ.  Proc.  §  1167,  requir- 
ing defendant  in  such  an  action  to  answer  in 
less  than  10  days,  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  §8  108.  114;  Dec 
Dig.  8  24.*) 


2.  Forcible  Entbt  and  Detainee  (f  24*}— 
Complaint— Sufficiency. 

An  allegation  in  a  complaint,  otherwise  in- 
sufficient to  state  a  cause  of  action  for  forcible 
entry  and  detainer  because  not  alleging  that  de- 
fendants withheld  possession  at  the  commence- 
ment of  the  action,  that  plaintiff  will  continue 
to  be  damaged  in  a  certain  sum  for  each  day 
possession  is  withheld  by  defendants,  cannot  be 
construed  as  an  allegation  that  possession  is  with- 
held. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  89  106,  114 ;  Dec 
Dig.  S  24»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  J.  M.  Bell  against  J.  P.  Haun, 
W.  Jones  and  others.  From  a  default  judg- 
ment and  an  order  denying  a  motion  to  set 
the  same  aside,  Haun  and  Jones  appeal 
Reversed. 

Louis  Lockel,  for  appellants.  Jones  & 
Weller,  for  respondent 

SHAW,  J.  Appeal  from  judgment  on  de- 
fault, and  from  order  denying  motion  to 
vacate  and  set  aside  such  default  and  judg- 
ment 

The  action  purports  to  be  for  the  forcible 
entry  and  detainer  of  premises  at  the  time 
occupied  by  plaintiff.  It  Is  alleged  that  de- 
fendants "did  wrongfully  and  unlawfully, 
and  without  the  consent  of  plaintiff,  turn 
the  plaintiff  out  of  the  possession  thereof  by 
force  and  violence,  and  did  throw  the  per- 
sonal property  of  plaintiff  then  on  said  prem- 
ises into  the  public  road,"  and  that  by  rea- 
son thereof  plaintiff  is  damaged  In  the  sum 
of  $500,  and  will  continue  to  be  damaged  in 
the  sum  of  $5  for  each  and  every  day  the 
possession  thereof  is  withheld  from  plaintiff 
by  defendants,  followed  by  a  prayer  for  resti- 
tution of  the  premises  and  $500  damages  for 
the  alleged  forcible  entry  and  the  further 
sum  of  $5  per  day  for  each  day  the  posses- 
sion is  withheld  from  plaintiff  by  defend- 
ants. It  is  not  alleged  in  the  complaint  that 
defendants  detained  the  possession  of  said 
premises  from  plaintiff.  By  summons  served 
on  defendants  September  18,  1907,  they  were 
required  to  appear  and  answer  within  thive 
days  of  service  thereof.  Defendants  failed 
to  answer  as  commanded  by  said  summons, 
whereupon  default  was  entered,  upon  which 
judgment  was  on  September  24,  1907,  ren- 
dered for  damages  as  prayed  for,  and  where- 
by it  was  further  ordered  that  plaintiff  re- 
cover possession  of  the  premises  and  that  he 
have  issued  a  writ  of  restitution  requiring 
the  sheriff  to  place  him  in  the  peaceable 
possession  thereof.  Upon  the  ground  of  in- 
advertence and  excusable  neglect  defend- 
ants moved  the  court  to  set  aside  the  de- 
fault and  vacate  the  judgment  which  motion 
was  by  the  court  denied. 

The  procedure  adopted  is  that  prescribed 
by  chapter  4,  tit  3,  of  the  Code  of  Civil 
Procedure,  known  as  the  "Forcible  Entry 
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and  Detainer  Act."  Its  purpose  is  clearly 
Indicated  by  its  title,  which  is:  "Summary 
proceedings  for  obtaining  possession  of  real 
property  in  certain  cases."  Section  1167  of 
this  act  provides  that  in  proceedings  Insti- 
tuted thereunder  the  summons  Issued  shall 
require  the  defendant  to  answer  within  the 
time  designated  therein,  which  shall  not  be 
less,  however,  than  two  days  before  the 
return  day.  The  summons  Issued  complied 
with  the  provisions  of  this  section,  and  re- 
quired defendants  to  answer  within  three 
days  after  service  thereof.  Appellants'  con- 
tention Is  that  the  complaint  does  not  state 
a  cause  of  action  for  forcible  entry  and  de- 
tainer, and  therefore  the  provisions  of  sec- 
tion 1167,  wherein  the  defendant  can  be 
required  to  answer  in  less  than  10  days,  do 
not  apply,  in  short,  that  the  action  Is  not 
one  for  the  restitution  of  property,  does  not 
come  within  and  Is  not  controlled  by  any 
.  provision  of  the  forcible  entry  and  detainer 
act  but  Is  an  action  to  recover  damages  for 
a  trespass,  as  to  which  they  were  entitled 
to  10  days  within  which  to  answer,  that 
the  entering  of  default  and  rendition  of 
judgment  thereon  before  the  expiration  of 
such  10  days  constituted  error  for  which  the 
Judgment  should  be  reversed. 

The  chief  object  of  the  action  instituted 
under  the  provisions  of  the  forcible  entry 
and  detainer  act  Is  to  enable  the  party 
wrongfully  ousted  from  the  possession  of 
premises  to  regain  possession  thereof  by 
lawful  means;  thus  avoiding  incidental  dis- 
turbances and  breaches  of  the  peace  likely 
to  occur  in  an  effort  to  regain  possession  by 
force.  Since  the  purpose  of  the  action  is  to 
regain  possession  of  the  premises,  It  neces- 
sarily follows  that  it  must  appear  from  the 
complaint  that  the  defendants  at  the  time 
of  the  commencement  of  the  action  withhold 
and  detain  possession  thereof  from  plaintiff. 
"In  all  actions  brought  under  the  forcible  en- 
try and  detainer  statutes  It  Is  necessary  to 
allege  a  detention  of  the  premises  at  the 
time  of  the  institution  of  the  action;  for,  in 
the  absence  of  such  detention,  the  complaint 
would  amount  to  no  more  than  a  trespass." 
19  Cyc.  of  Law,  p.  1156.  "The  action  must  be 
brought  against  a  person  who  is  in  the  actual 
possession  when  suit  is  brought"  13  Am.  & 
Eng.  Ency.  of  Law,  p.  766;  Champ  Spring  Co. 
v.  Roth  Tool  Co.,  96  Mo.  App.  518,  70  S.  W. 
506.  An  allegation  of  forcible  entry  alone, 
unaccompanied  by  an  allegation  showing  that 
defendant  detains  possession  of  the  prem- 
ises so  forcibly  entered,  will  not  warrant  an 
action  under  the  provisions  of  said  chapter 
4.  tit.  3,  Code  Civ.  Proc.,  for  forcible  entry 
and  detainer.  Castro  v.  Tewksbury,  69 
Cal.  562.  11  Pac.  339;  Preston  v.  Kehoe,  10 
Cal.  445;  Armstrong  v.  Hendrick,  07  Mo. 
542;  Merrill  v.  Forbes,  23  Cal.  379.  In  the 
absence  of  such  allegation,  a  fact  necessary 


to  constitute  the  cause  of  action  must  be 
taken  as  having  no  existence.  HIidreth  v. 
Montecito  Creek  W.  Co.,  139  Cal.  22,  72  Pac 
395. 

While  It  appears  from  the  complaint  that 
plaintiff  was  In  the  actual  and  peaceable 
possession  of  the  premises,  and  that  defend- 
ants did  wrongfully  and  unlawfully  turn 
the  plaintiff  out  of  the  possession  thereof,  It 
nowhere  appears  that  defendants  detained  or 
withheld  possession  of  the  premises  from 
plaintiff  at  the  commencement  of  the  action. 
Indeed,  from  all  that  appears  in  the  com- 
plaint, plaintiff  may  have  Immediately,  upon 
the  commission  of  the  acts  attributed  to 
defendants,  resumed  possession  of  the  prem- 
ises, and  held  the  same  at  the  time  of  in- 
stituting the  action.  Section  1174  of  the 
Code  of  Civil  Procedure  provides  that,  if  the 
finding  of  the  court  be  in  favor  of  the  plain- 
tiff, judgment  shall  be  entered  for  the  resti- 
tution of  the  premises;  and,  in  compliance 
with  this  provision,  the  court  did  adjudge 
that  plaintiff  do  have  and  recover  of  and 
from  the  defendants  possession  of  the  prem- 
ises, and  that  there  issue  to  the  sheriff  a 
writ  of  restitution  requiring  blm  to  place 
plaintiff  in  possession  of  the  same,  all  of 
which  would  be  Idle  acts  did  not  defendants 
withhold  possession  from  plaintiff.  To  war- 
rant such  Judgment  It  must  appear  from 
the  complaint  that  defendants  withheld  the 
premises  from  plaintiff,  and  hence  the  re- 
quirement of  said  section  1174  that  the  judg- 
ment shall  provide  for  restitution  thereof. 
The  real  gist  of  the  action  is  the  detention 
of  the  premises  from  the  one  entitled  thereto, 
and  this  whether  the  detainer  be  forcible  as 
defined  by  section  1160  of  the  Code  of  Civil 
Procedure,  or  unlawful,  within  the  meaning 
of  section  1161,  or  the  retention  of  posses- 
sion without  force  and  violence  by  one  who 
has  by  force  and  violence  entered  upon  the 
possession  of  another. 

The  statement  in  the  complaint  that  plain- 
tiff will  continue  to  be  damaged  In  the  sum 
of  $5  for  each  and  every  day  the  possession 
is  withheld  from  him  by  defendants  can- 
not be  construed  as  an  allegation  that  pos- 
session is  withheld.  To  do  so  would  be  in 
violation  of  the  rule  that  a  pleading  should 
always  be  construed  most  strongly  against 
the  party  pleading,  and  no  intendments  in- 
dulged In  Its  support.  Mclntyre  v.  Hauser, 
181  Cal.  11,  63  Pac.  69;  Callahan  v.  Lough- 
ran,  102  Cal.  476,  36  Pac.  835. 

From  these  views  it  Is  apparent  that  the 
complaint  falls  to  state  a  cause  of  action 
within  the  meaning  of  the  chapter  in  ac- 
cordance with  which  the  procedure  was  tak- 
en, and  the  Judgment  and  order  must,  there- 
fore, be  reversed.  It  is  so  ordered.  It  is 
unnecessary  to  consider  other  points  made  by 
appellants. 

We  concur:  ALLEN,  P.  J.;  TA.GGART,  J. 
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MACK  EL  et  al.  t.  NOLAN  et  al.  (Civ.  507.) 

(Court  of  Appeal,  Second  District,  California. 
September  14, 1908.   Rehearing  Denied 
by  Supreme  Court  Nov.  12, 1908.) 

1.  Appeal  and  Ebbob  (f  1010*)— Review- 
Questions  of  Fact— Findings  bt  Coubt. 

Findings  of  fact  by  the  trial  court  which 
there  ia  evidence  to  support  are  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8979;  Dec  Dig.  §  1010.  •) 

2.  Tbustb  (8  103*)— Constbuotive  Tbust— 
Individual  Interest  or  Agent. 

Where  no  continuing  fiduciary  relation  ex- 
isted between  the  parties  from  which  a  duty 
from  defendants  to  plaintiffs  could  be  implied, 
and,  if  defendants  were  acting  as  plaintiffs' 
agents  in  making  an  exchange  of  property,  the 
negotiations  which  had  been  undertaken  on  be- 
half of  plaintiffs  were  completed  before  the  prop- 
erty was  purchased  by  one  of  the  defendants, 
such  property  will  not  be  declared  to  be  held  in 
trust  and  be  required  to  be  conveyed  to  plain- 
tiffs on  the  ground  that  defendants  acquired  it 
as  agents  of  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  §  103*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Waldo  M.  York,  Judge. 

Action  by  James  Mackel  and  another 
against  M.  J.  Nolan  and  others.  From  a 
judgment  for  defendants  and  an  order  deny- 
ing a  new  trial,  plaintiffs  appeal.  Affirmed. 

R.  L  Horton,  for  appellants.  Percy  R. 
Wilson  (W.  W.  Middlecoff,  of  counsel),  for 
respondents. 


TAGGART,  J.  This  Is  an  action  to  have 
certain  real  property  declared  to  be  held  in 
trust,  and  for  a  decree  requiring  the  convey- 
ance thereof  by  defendants  to  plaintiffs,  on 
the  grounds  that  the  former  acquired  such 
property  as  agents  of  the  latter  and  withheld 
It  In  violation  of  their  trust  Judgment  was 
for  defendants,  and  plaintiffs  appeal  from  the 
judgment  and  from  an  order  denying  their 
motion  for  a  new  trial.  Without  passing  up- 
on respondents'  objection  to  the  record  on  the 
motion  for  a  new  trial,  we  will  consider  both 
appeals  upon  the  merits. 

The  theory  of  plaintiffs'  cause  of  action  is 
that  defendants  occupied  a  fiduciary  relation 
to  them,  and  that  the  confidence  arising  from 
such  relation  was  violated  and  the  trust  be- 
trayed by  defendants  by  the  purchase  of  a 
certain  lot  of  land  In  the  city  of  Los  Angeles, 
as  to  which  plaintiffs  had  undertaken  to  enter 
into  negotiations  to  purchase  from  the  owner, 
through  the  defendants.  The  confidential  re- 
lations growing  out  of  the  transaction  itself 
are  sought  to  be  strengthened  by  allegations 
of  continuous  dealings  with  and  exclusive  re- 
liance of  plaintiffs  on  defendants  for  Informa- 
tion and  advice  in  respect  to  all  transactions 
in  real  estate  In  which  plaintiffs  had  engaged 
for  a  series  of  years,  etc.,  etc. 

The  court  finds  that  the  defendants  had  not 
acted  as  the  exclusive  agents,  and  had  not 
at  any  time  acted  as  general  or  other  advisers 


of  plaintiffs  In  their  business  affairs,  that 
plaintiffs  bad  confidence  In  the  defendants, 
bat  such  confidence  was  not  reposed  In  de- 
fendants as  agents  of  plaintiffs,  but  was  be- 
cause defendants  had  at  all  times  dealt  fairly 
and  justly  with  the  plaintiffs.  In  respect  to 
the  particular  transaction  in  question,  the 
court  finds  that  defendants  were  acting  as 
agents  for  the  owner  of  the  property  here  in- 
volved when  plaintiffs  made  application  to 
purchase  it ;  that  defendants  communicated  to 
the  owner  in  good  faith  the  proposition  of 
exchange  made  by  plaintiffs,  which  was  re- 
fused, and  brought  a  counter  proposition  from 
the  owner  to  plaintiffs,  which  the  latter  re- 
fused to  accept,  and  that  plaintiffs  "declined 
to  proceed  further  with  relation  to  the  pur- 
chase of  said  lot  16,  block  B"  (the  property 
In  question) ;  that  thereafter  defendant  Nolan 
purchased  the  lot  and  had  it  conveyed  to  the 
defendant  D.  A.  Cole.  This  finding  is  fully 
supported  by  the  testimony  of  the  defendant 
M.  J.  Nolan,  and  the  trial  judge  appears  to' 
have  accepted  his  testimony  as  true-  We 
cannot  go  behind  this.  It  Is  unnecessary  to 
cite  authorities  to  sustain  a  judgment  In 
favor  of  defendants  upon  these  findings. 
They  show  that  no  continuing  fiduciary  re- 
lations existed  between  the  parties  from 
which  a  duty  from  defendants  to  plaintiffs 
could  be  implied ;  and  also  that,  If  defendants 
were  acting  as  their  agents  in  making  an  ex- 
change of  property,  the  negotiations  which 
had  been  undertaken  upon  behalf  of  plain- 
tiffs were  completed  before  the  defendant 
Nolan  purchased  the  property.  We  find  noth- 
ing upon  which  to  base  a  reversal  of  the  judg- 
ment 

Judgment  and  order  affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


DONATI  v.  RIGHETTT.   (Civ.  514.) 

(Court  of  Appeal,  Second  District  California. 
Sept.  15,  1908.) 

1.  False  Imprisonment  (5  3*)— "Malicious 
Pbosecution"  Distinguished. 

False  imprisonment  is  distinguished  from 
malicious  prosecution  in  that  it  is,  as  defined 
by  Pen.  Code,  §  236,  an  unlawful  violation  of 
another's  personal  liberty,  an  unlawful  arrest 
or  detention  of  one  without  warrant  or  by  an 
illegal  warrant,  or  a  warrant  illegally  executed, 
while  if  the  imprisonment  is  under  legal  process, 
but  the  action  has  been  commenced  and  car- 
ried on  maliciously  and  without  probable  cause, 
it  is  a  malicious  prosecution. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  §  2 ;  Dec.  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  3,  pp.  2657-2661;  vol.  8,  p.  7660;  vol.  5, 
pp.  430&4310.J 

2.  False  Imprisonment  (J  22*)— Evidence— 
Pbesumptions. 

In  an  action  for  false  imprisonment  under 
a  complaint  in  justice  court,  it  must  be  presum- 
ed, in  the  absence  of  contrary  allegations,  that 
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the  complaint  stated  facts  giving  the  justice 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Dec.  Dig.  8  22.*] 

8.  Faub  Imprisonment  (f  10*)— Previous  Ar- 
rest—Effect. 

That  plaintiff  was  previously  arrested  and 
convicted  before  a  justice  did  not  make  his  sub- 
sequent arrest  and  imprisonment  on  the  same 
charge  before  another  justice  unlawful;  that 
being  a  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Dec  Dig.  8  10.*] 

4.  False  Imprisonment  (8  7*)— Dismissal  of 
Prosecution— Effect. 

That  a  prosecution  was  dismissed  because 
accused  had  been  previously  convicted  for  the 
same  offense  did  not  operate  retrospectively  to 
annul  or  render  unlawful  the  arrest  upon  the 
legal  process. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Dec  Dig.  S  7.*] 

5.  False  Imprisonment  (§  31*)  —  Unessen- 
tial Matters. 

That,  in  prosecuting  plaintiff,  defendant  in- 
tentionally withheld  knowledge  of  plaintiffs  pri- 
or arrest  before  another  justice  on  the  same 
charge,  does  not  tend  to  show  false  imprison- 
ment merely  tending  to  establish  malicious  mo- 
tives and  bad  faith. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Dec.  Dig.  §  31.*] 

6.  Appeal  and  Error  (I  1002*)— Review- 
Findings— Conclusiveness. 

Findings  of  the  jury  on  conflicting  evi- 
dence are  conclusive  on  appeal. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  55  3935-3937;  Dec  Dig.  8 
1002.*] 

7.  Appeal  and  Error  (8  1057*)— Harmless 
Error— Evidence— Exclusion. 

Any  error  in  excluding  evidence  was  harm- 
less, where  the  fact  involved  was  undisputed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4197 ;  Dec.  Dig.  8  1057.*] 

&  Malicious  Prosecution  (8  34*)— Elements 
—Termination  of  Prosecution. 

A  showing  that  the  prosecution  had  been 
finally  determined  in  accused's  favor  is  essen- 
tial to  his  establishment  of  a  case  of  malicious 
prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  8  70;  Dec.  Dig.  8  34.*] 

9.  Criminal  Law  (8  1023*)— Misdemeanor- 
Dismissal— Effect. 

Under  Pen.  Code,  8  1387,  a  misdemeanor 
charge  is  finally  determined  by  a  dismissal  by 
the  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  8  1023.*] 

10.  Trial  (8  256*)— Instructions— Malice— 
Necessity  of  Request. 

If  plaintiff  in  an  action  for  malicious  prose- 
cution desired  an  instruction  defining  "malice" 
in  the  language  of  Pen.  Code,  8  7,  subd.  4,  he 
should  have  requested  it ;  the  Code  definition  not 
excluding  other  proper  definitions,  and  the  court 
having  correctly  declared  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  639;  Dec.  Dig.  8  256.*] 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County ;  E.  P.  Unangst,  Judge. 

Action  by  V.  L.  Donati  against  Mike  Rlg- 
hetti.  From  a  judgment  for  defendant,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed. 


We  Shipsey,  for  appellant  McD.  R.  Ven- 
able  and  S.  V.  Wright,  for  respondent 

TAGGART,  J.  Action  for  false  imprison- 
ment and  malicious  prosecution.  Judgment 
for  defendant  on  demurrer  as  to  first  cause 
of  action  and  on  verdict  on  the  second  cause. 
Plaintiff  appeals  from  judgment,  and  from 
order  denying  motion  for  a  new  trial. 

Both  causes  of  action  are  stated  in  sub- 
stantially the  same  language,  except  that  in 
the  second  count  there  is  the  additional  al- 
legation that  in  procuring  the  arrest  and  im- 
prisonment of  plaintiff  defendant  acted  ma- 
liciously and  without  probable  cause.  The 
complaint  shows  that  plaintiff  and  defendant 
quarreled  with  each  other  in  the  city  of  San 
Luis  Obispo ;  that  a  constable  of  the  township 
made  complaint  in  the  justice  court  of  that 
township  against  plaintiff  for  disturbing  the 
peace,  and  upon  this  complaint  plaintiff  was 
arrested  and  fined,  and  paid  his  fine.  Four 
days  later  defendant  procured  the  arrest  of 
plaintiff  upon  a  complaint  filed  by  him  in  the 
justice  court  of  Arroyo  Grande  township  (14 
or  16  miles  distant  from  San  Luis  Obispo), 
stating  the  same  facts  and  offense  as  that  to 
which  plaintiff  had  pleaded  guilty  In  San 
Luis  Obispo,  and  alleging  the  offense  to  have 
been  committed  on  the  same  date.  It  is  also 
alleged  that  all  the  facts  relating  to  the  ar- 
rest in  San  Luis  Obispo  were  known  to  de- 
fendant at  the  time  he  made  the  complaint 
before  the  justice  at  Arroyo  Grande.  The 
two  causes  of  action,  false  imprisonment  and 
malicious  imprisonment  are  quite  distinct 
and  different,  and  to  be  distinguished  in 
several  respects.  False  imprisonment  is  the 
unlawful  violation  of  the  personal  liberty  of 
another.  Pen.  Code,  6  236.  It  Is  the  unlaw- 
ful arrest  or  detention  of  a  person  without 
warrant  or  by  an  Illegal  warrant,  or  a  war- 
rant illegally  executed.  If  the  imprisonment 
is  under  legal  process,  but  the  action  has  been 
commenced  and  carried  on  maliciously  and 
without  probable  cause,  it  Is  malicious  prose- 
cution. 8  Ency.  of  Plead.  &  Prac.  p.  841; 
Neves  v.  Costa,  5  Cal.  App.  117,  89  Pac.  860. 

There  is  nothing  in  the  complaint  before  us 
to  show  that  the  warrant  issued  by  the  Ar- 
royo Grande  justice  was  either  void,  voidable, 
or  Irregular.  In  the  absence  of  contrary  al- 
legations, we  must  assume  that  the  com- 
plaint stated  facts  proper  to  give  the  justice 
jurisdiction.  The  arrest  and  imprisonment 
then,  was  made  In  the  legal  execution  of  a 
warrant  which  issued  as  the  result  of  reg- 
ular judicial  action  by  a  justice  having  juris- 
diction. The  fact  that  plaintiff  had  been  ar- 
rested before  did  not  make  the  arrest  or  im- 
prisonment unlawful.  In  the  course  of  the 
proceedings  upon  the  complaint  this  fact,  like 
any  other  plea,  was  a  matter  of  defense  to 
be  set  up  by  the  party  charged.  The  prose- 
cution being  dismissed  upon  this  ground  did 
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not  operate  retrospectively  to  annul  or  render 
unlawful  the  arrest  upon  the  legal  process. 
The  fact  that  the  defendant  Intentionally 
withheld  his  knowledge  of  the  prior  arrest 
from  the  justice  would  only  tend  to  establish 
malicious  motives  and  bad  faith.  These  are 
not  allegations  material  to  an  action  for  false 
Imprisonment,  and,  although  evidence  there- 
of  may  aggravate  the  damages,  they  have 
nothing  to  do  with  the  cause  of  action. 
Neves  v.  Costa,  supra;  Marks  v.  Townsend, 
97  N.  T.  590.  The  demurrer  to  the  first  cause 
of  action  was  properly  sustained. 

The  question  of  the  knowledge  of  defend- 
ant of  the  prior  arrest  was  one  of  fact  for 
the  jury  to  determine.  There  was  a  conflict 
of  evidence  upon  this  matter,  and  the  jury 
found  in  favor  of  the  defendant  We  must 
be  content  with  their  finding. 

The  order  dismissing  the  case  brought  in 
the  Arroyo  Grande  Justice's  court  was  intro- 
duced to  show  a  final  determination  in  favor 
of  plaintiff.  It  contained  the  grounds  of  the 
district  attorney's  motion  to  dismiss,  as  fol- 
lows: "That  facts  go  to  show  that  this  de- 
fendant, has  been  arrested  on  this  same  of- 
fense in  the  justice's  court  of  San  Luis 
Obispo,  pleaded  guilty,  was  by  that  court 
fined,  and  paid  the  same."  On  motion  of  de- 
fendant this  was  excluded  on  the  ground 
that  "the  reasons  given  were  no  part  of  the 
act  of  the  justice  of  the  peace."  Appellant 
contends  that  the  reasons  for  the  dismissal 
are  made  a  necessary  part  of  the  order  by 
section  1385  of  the  Penal  Code,  and  to  ex- 
clude this  part  of  the  order  from  the  Jury 
was  error.  Assuming,  without  determining, 
that  this  was  error.  It  clearly  was  harmless. 
There  was  no  controversy  as  to  the  fact  that 
defendant  "had  been  arrested  on  this  same 
offense,  pleaded  guilty,  and  paid  his  fine." 
The  showing  that  the  case  had  been  finally 
determined  In  favor  of  plaintiff  was  essential 
to  the  establishment  of  a  case  of  malicious 
prosecution.  Carpenter  v.  Nutter,  127  Cal. 
61,  59  Pac.  301.  Whatever  the  reason,  the 
charge  being  a  misdemeanor,  the  dismissal  by 
the  Justice  finally  determined  the  case  (Pen. 
Code,  §  1387),  and  the  reasons  became  im- 
material. 

No  error  was  committed  In  sustaining  de- 
fendant's objections  to  the  questions  asked 
bim  on  cross-examination  as  to  whether  he 
had  complained  to  the  deputy  sheriff  about 
the  disturbance.  The  questions  as  put  were 
not  properly  framed  for  the  impeachment  of 
the  witness.  Neither  was  the  proper  founda- 
tion laid  for  this  purpose,  and  this  was  the 
only  purpose  which  they  would  have  served 
if  proper  at  all.  If  the  plaintiff  desired  an 
Instruction  given  to  the  Jury  in  the  language 
of  section  7,  subdivision  4,  of  the  Penal  Code, 
he  should  have  requested  it  of  the  court. 
The  Code  definition  does  not  exclude  the  giv- 
ing of  other  proper  definitions  of  the  word 


"malice,"  and  we  think  the  Instruction  given 
by  the  court  correctly  declared  the  law. 

No  error  appearing  from  the  record,  the 
judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


PAOLINI  v.  FRESNO  CANAL  &  IRRIGA- 
TION CO.    (Civ.  114.) 
(Court  of  Appeal,  Third  District,  California. 
Sept  10,  1908.) 

1.  Trial  (8  165*)— Taking  Case  from  Jurst— 
Nonsuit— Grounds. 

In  deciding  a  motion  for  nonsuit,  plaintiff* s 
evidence  is  taken  as  admitted,  and  every  reason- 
able inference  from  any  fact  is  regarded  as  prov- 
ed, and,  if  all  the  facts  and  permissible  infer- 
ences would  sustain  a  verdict  for  plaintiff,  a 
nonsuit  should  be  denied ;  it  being  proper  only 
where  a  verdict  for  plaintiff  would  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  374 ;  Dec.  Dig.  8  165.*] 

2.  Waters  and  Water  Courses  (8  262*)— Ir- 
rigation Ditches  —  Injuries  Incioent  to 
Supply— Leakage. 

If  defendant  negligently  permitted  water 
from  its  irrigation  ditch  to  escape  onto  the 
plaintiff's  land,  because  of  defects  m  the  ditch, 
or  allowed  the  flow  of  the  water  to  be  obstructed 
so  as  to  cause  it  to  seep  through  the  ditch  and 
injure  the  land,  defendant  would  be  liable;  the 
injury  not  being  damnum  absque  injuria. 
_JEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  Dig.  8  262.*] 

3.  Waters  and  Water  Courses  (8  263*)— Ir- 
rigation Ditches— Injuries  Incident  to 
Use— Actions— Question  for  Jurt. 

In  an  action  for  injury  to  land  by  leakage 
from  defendant's  irrigation  ditch,  whether  the 
land  was  injured  by  the  seepage  of  water  from 
defendant's  ditch  held  for  the  jury,  and  a  di- 
rected verdict  for  defendant  was  improper. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  8  263.»] 

4.  Trial  (8  169*)— Taking  Case  from  Jurt— 

Directing  Verdict— Grounds. 

It  is  improper  to  sustain  an  order  directin.- 
a  verdict  for  defendant,  where  reasonable  men 
might  differ  in  their  conclusions  from  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  383 ;  Dec  Dig.  8  169.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; Geo.  E.  Church,  Judge. 

Action  by  P.  R.  Paolini  against  the  Fresno 
Canal  &  Irrigation  Company.  From  a  judg- 
ment upon  a  directed  verdict  for  defendant, 
plaintiff  appeals.  Reversed. 

Henry  Brlckly,  for  appellant.  Frank  H. 
Short  and  F.  E.  Cook,  for  respondent. 

CHIPMAN,  P.  J.  Action  for  damages. 
The  Jury  under  instruction  of  the  court,  and 
upon  motion  of  defendant  at  the  conclusion 
of  plaintiff's  evidence  rendered  a  verdict  for 
defendant.  Plaintiff  appeals  from  the  Judg- 
ment upon  the  verdict. 

Plaintiff  alleged  ownership  of  certain  160 
acres  of  land,  along  the  eastern  boundary 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  data,  St  Reporter  Index.es 


Digitized  by 


Google 


Cal.) 


PAOLINI  v.  FRESNO  CANAL  &  IRRIGATION  00. 


1131 


of  which  defendant  was  the  owner  of  an 
Irrigating  ditch,  used  for  the  purpose  of  stor- 
ing and  conveying  water;  that  defendant 
had  failed  and  neglected  to  keep  said  ditch 
In  repair  by  reason  of  which  said  failure 
and  neglect  "the  same  has  become  unfit  for 
the  purpose  of  carrying  or  containing  water, 
and  for  a  long  time  has  been  so  unfit,  and 
water  allowed  to  flow  therein  has  for  a  long 
time  constantly  Beeped  or  percolated  through 
the  banks  and  bottom  thereof,  and  flooded 
lands  adjacent  thereto,"  and  "well  knowing 
the  defective  condition  of  said  ditch,  de- 
fendant has  carelessly  and  negligently,  and 
against  the  will  of  plaintiff,  caused  water 
to  flow  in  and  through  said  ditch,  or  in  or 
through  said  ditch,  wblch  said  water  has 
constantly  seeped  or  percolated  through  the 
banks  or  bottom  thereof  during  said  time, 
and  has  constantly  flooded  a  large  tract  of 
vineyard,  to  wit:  7  or  8  acres  belonging  to 
plaintiff,  lying  adjacent  to  said  ditch,  and 
being  part  of  the  real  property  described  in 
paragraph  11  of  the  complaint" ;  that  by  rea- 
son of  said  flooding  said  land  has  become 
valueless,  and  has  been  converted  into  a 
swamp,  whereby  plaintiff  has  suffered  the 
damage  complained  of.  In  its  answer  de- 
fendant denies  specifically  the  allegations  of 
the  complaint,  and  sets  up  a  special  and  sep- 
arate defense,  but  as  this  latter  phase  of  the 
case  was  not  reached,  this  defense  need  not 
be  stated.  The  rules  in  judging  the  correct- 
ness of  orders  granting  motions  for  nonsuit 
are  well  settled.  The  evidence  submitted  by 
the  plaintiff  is  deemed  to  be  uncontradicted, 
and  every  fact  and  every  reasonable  infer- 
ence that  may  be  drawn  from  any  fact  must 
be  regarded  as  proven.  If  the  facts  proven 
directly,  or  the  just  inferences  from  facts 
proven,  would  support  a  verdict  for  plaintiff, 
the  nonsuit  should  not  be  granted,  and  it  is 
error  to  do  so.  It  is  only  where  the  facts  are 
such  that  a  verdict  for  plaintiff  would  compel 
the  court  to  set  it  aside  that  a  nonsuit  is 
properly  granted.  Morey  v.  Wells,  147  Cal. 
495,  82  Pac.  57;  Vanderford  v.  Foster,  65 
Cal.  49,  2  Pac.  736.  We  must  consider  the 
evidence  with  the  above  rules  in  view  and 
be  governed  by  them. 

It  appears  by  plaintiff's  testimony  that  he 
Is  the  owner  of  160  acres  of  land,  most  of 
which  is  planted  to  vines.  One  of  defend- 
ant's ditches  comes  to  his  land  from  the 
north  to  his  northeast  corner,  and  is  used 
for  irrigating  purposes,  and  runs  along  the 
eastern  boundary  of  plaintiff's  land,  from 
the  northeast  corner  to  the  southeast  corner 
(which  we  will  designate  as  the  north  ditch), 
where  it  joins  another  of  defendant's  ditches 
coming  from  the  east,  this  latter  ditch  at  that 
point  continuing  southward,  and  is  spoken 
of  by  witnesses  as  the  "south  ditch."  At 
the  northeast  corner  of  plaintiff's  land  Is  a 
gate  In  defendant's  ditch,  through  which 
water  is  let  Into  another  ditch,  spoken  of 
as  a  "side  ditch,"  wblch  runs  along  plaintiff's 


northern  line.  The  portion  of  plaintiff's 
land  alleged  to  have  been  rendered  worth- 
less through  defendant's  negligence  is  about 
5  acres,  and  Is  situated  about  midway  be- 
tween the  northeast  and  southeast  corners, 
and  lies  Immediately  along  the  defendant's 
said  north  ditch  between  these  two  points. 
This  piece  of  land  Is  somewhat  lower  than 
the  surrounding  lands  of  plaintiff,  and  Is 
spoken  of  by  the  witnesses  as  a  "low  place"  or 
"sag"  in  plaintiff's  land.  Plaintiff  testified 
that  he  "bought  this  land  about  five  or  six 
years  ago"  and  had  rented  it  two  years  be- 
fore that.  (The  trial  was  February  16,  1905.) 
These  ditches  were  all  there  when  he  bought 
the  land.  He  testified  that,  when  water  is 
run  through  the  south  ditch,  it  backs  up  in 
this  north  ditch  to  a  point  above  this  low 
place  of  plaintiff's  land,  and  stands.  He  tes- 
tified: "During  the  summer  months  there 
is  water  in  that  ditch  (the  north  ditch)  all 
the  time;  during  spring  and  summer.  There 
is  water  there  now.  It  is  coming  from  here 
[indicating  from  south  to  north]  this  way, 
and  this  water  is  coming  down  and  backing 
up  here.  There  was  water  in  that  ditch  all 
last  year  during  the  spring  and  summer. 
And  the  year  before  that,  and  every  year 
before  that.  Here  [Indicating  a  portion  of 
his  land]  is  a  kind  of  low  place  like  that 
Here  the  land  is  all  high  [speaking  from  a 
diagram,  apparently].  Where  it  is  low  the 
vines  have  died.  The  condition  of  the  land 
in  that  low  place  you  might  say  is  worthless 
on  account  of  the  seepage  water.  In  refer- 
ence to  its  being  dry  or  wet,  it  Is  wet. 
•  *  *  Well  it  happened  that  the  vines 
all  died  In  the  last  two  years.  In  the  low 
place  Is  a  part  of  the  vineyard  that  had  been 
producing  vines  before.  The  vines  have  all 
died  out  In  the  low  place.  They  have  all 
died  on  the  low  place.  The  land  surround- 
ing the  low  place,  and  those  vines  around  the 
edges  on  the  high  place,  I  noticed  last  sum- 
mer that  they  didn't  bear  as  good  as  they  did 
before.  *  *  *  About  three  years  ago  there 
was  a  pretty  good  crop  of  raisins  on  this  low 
place  where  there  are  no  vines.  I  should  judge 
fully  an  acre  around  like  that  That  would 
make  five  acres."  He  testified  that  the  land 
immediately  around  "this  low  place  produced 
about  a  ton  per  acre  of  raisins  or  dried  cur- 
ed grapes.  •  *  •  This  particular  piece 
during  the  year  1903  didn't  produce  hardly 
any,  maybe  15  or  20  pounds  on  some  of  the 
sickly  vines,  one  bunch  here  and  there. 
Last  year  it  produced  none  at  all."  He  also 
testified  that  the  water  that  stood  in  the 
north  ditch  came  from  the  south  ditch  by 
backing  up;  that  there  was  no  water  run 
through  the  north  ditch  the  year  before,  ex- 
cept for  two  days;  that  if  water  was  run 
through  that  ditch,  it  would  go  on  into  the 
south  ditch,  "but  there  would  be  some  water 
remain  there.  There  would  be  a  low  plate 
in  the  ditch  where  the  water  would  have  to 
evaporate.    If  there  was  no  water  In  the 
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big  ditch  south,  the  water  would  go  from  the 
north  through  this  ditch,  and  ou  the  south 
pretty  well,  but  not  all  of  it.  It  would  leave 
some  water  on  the  low  place  there,  but  not 
so  high  as  if  there  was  water  in  the  south 
ditch." 

Witness  McKay,  county  surveyor,  made 
a  survey  to  ascertain  the  relative  levels  of 
the  low  place  on  the  north  ditch,  and  the 
water  In  the  ditch  at  the  point  of  the  al- 
leged seepage,  and  the  level  of  the  land  af- 
fected thereby.  He  testified:  "I  took  the  lev- 
els on  the  land  lying  west  of  the  ditch,  the 
place  known  as  the  'low  sag'  spoken  of  there, 
and  I  found  that  that  land  was  a  little  more 
than  a  foot  lower  than  the  top  of  the  water 
in  the  ditch  at  the  present  time,  or  about 
2%  feet  below  high-water  mark  in  the  ditch. 
There  were  no  vines  on  the  land.  There  was 
a  tract  there,  with  no  vines  on,  quite  low, 
and  at  one  point  I  observed  some  tules  grow- 
ing, and  some  water  grass;  that  would  in- 
dicate that  it  was  somewhat  swampy."  He 
testified  that,  continuing  his  levels  In  a 
southerly  direction  about  1,800  feet  to  an- 
other low  sag  in  the  vineyard,  he  found  it 
about  a  foot  lower  than  the  first  one,  and 
that  "grape  vines  were  growing  down  there," 
and  that  the  grade  fall  of  the  country  south- 
ward was  about  4  feet  to  the  mile.  The  sec- 
ond sag  was  about  a  quarter  of  a  mile  west 
of  this  north  ditch.  The  witness  observed 
that  the  vines  "seemed  to  be  growing  all 
right,  except  this  one  place."  He  further 
testified:  "The  ditch  is  about  18  feet  wide 
opposite  this  low  sag  in  the  land.  The  ditch 
had  some  trash  on  the  bottom.  I  believe 
there  was  some  kind  of  water  grass,  some- 
thing of  that  kind,  growing  in  it  I  didn't 
observe  it  very  closely  there;  that  is,  the 
ditch  itself.  I  know  there  was  some  trash 
In  the  bottom  of  the  ditch  that  looked 
like  an  old  fish-trap  and  also  some  weeds, 
as  though  it  had  not  been  cleaned  for  some 
time;  I  don't  know  for  how  long.  It  had 
not  been  cleaned  out  recently,  at  least  The 
water  In  it  appeared  to  be  standing;  there 
was  no  current  to  it"  On  cross-examina- 
tion he  testified:  "I  do  not  know  that  there 
was  anything  to  prevent  the  water  running 
out,  not  along  that  portion  of  the  ditch.  I 
didn't  follow  it  down.  The  effect  on  the 
water  that  might  come  into  the  ditch  by  the 
presence  of  this  grass  and  old  fish-trap  and 
tules  in  the  ditch  would  be  a  tendency  to  re- 
tard the  water.  If  the  water  is  retarded 
somewhat  In  the  ditch,  It  would  naturally 
have  the  effect  of  Increasing  the  seepage 
from  the  ditch.  It  would  retard  the  flow 
of  the  water  along  the  sides  and  the  bottom. 
*  •  *  At  that  place  there  was  more  than 
ample  space  In  the  ditch  for  water  through 
the  ditch.  The  water  at  that  time  was  dead 
water,  standing  water."  Witness  Griggs  tes- 
tified: "That  when  the  south  canal  Is  filled 
up  pretty  well  with  water,  It  backs  up  In  the 
ditch  north,  and  so  far  this  year  there  has 
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been  no  water  coming  down  from  the  north, 
down  from  the  other  ditch,  but  the  water  is 
standing  In  that  ditch  there  nearly  to  the 
north  line  here,  up,  I  suppose  somewhere 
along  in  here  [showing]."  He  testified  that 
he  knew  the  land  in  1902,  and  helped  to 
handle  the  raisins  that  year;  that  "tber* 
were  raisins  growing  on  there  then  [referring 
to  the  low  place  in  plaintiff's  land].  There 
were  a  few  dead  vines,  but  the  majority  of  it 
had  vines  on  It  •  •  *  There  is  notbir.r 
there  at  all  now.  He  has  taken  the  vines 
out  of  there."  With  some  evidence  as  to  the 
value  of  raisins  for  the  two  or  three  years 
preceding  the  trial,  the  plaintiff  rested. 

The  learned  trial  judge  gave  expression  to 
his  view  of  the  case,  in  directing  the  Jury  to 
find  a  verdict  for  the  defendant  which  is 
printed  in  the  record.  There  being  no  ques- 
tion but  that  defendant  was  rightfully  in 
possession  of  the  canals,  with  the  right  to 
use  them  for  the  purpose  of  running  water 
through  them,  said  the  court:  "If  damages 
result  Incidental  to  that  use,  It  would  be  a 
great  hardship  to  say  that  the  use  should  not 
be  permitted  In  other  words,  If  the  defend- 
ant is  here  of  right,  then  to  charge  it  with 
damages  it  must  be  because  of  some  particu- 
lar acts  of  negligence  or  tortious  acts  for 
which  it  is  said  to  be  held  guilty,  and  tie 
damage  must  be,  in  addition  to  that,  the 
proximate  effect  of  this  particular  act  of  neg- 
ligence. Now  I  fall  to  see  or  understand  how 
In  this  particular  matter  the  defendant  is 
to  be  charged  with  any  actionable  negligence. 
Assuming  that  It  might  have  kept  the  ditches 
cleaner  than  It  did,  still  there  Is  no  evidence 
that  the  ditches  were  not  entirely  suitable 
for  the  purpose  for  which  they  were  used- 
nothing  of  that  kind,  and  we  cannot  say,  at 
this  stage  of  the  business  of  irrigation  that 
it  is  necessary  or  absolutely  requisite  that  a 
party  appropriating  and  diverting  water  and 
delivering  water  must  deliver  It  through  chan- 
nels that  are  so  constructed  that  they  will 
not  permit  of  any  possible  percolation;  in 
other  words,  that  it  must  be  delivered  in 
pipes  of  cement  channels,  or  anything  of  that 
kind,  In  the  present  stage  of  irrigation  in 
this  part  of  the  state,  to  say  the  least  and 
irrigation  be  practically  an  impossibility  if  it 
had  to  be  done  in  that  way.  The  business 
could  not  be  carried  on,  and  the  people  of 
the  county  would  have  to  abandon  their 
homes  and  their  possessions  practically,  if 
that  had  to  be  done  because  that  would  be 
practically  impossible  as  It  would  seem. 
Whether  that  would  be  so  or  not  whether 
that  is  a  speculation  here  or  not  it  Is  a  fact 
that  the  business  is  conducted,  and  has  been 
conducted,  In  a  certain  manner.  Now  there 
is  no  evidence  here,  as  I  say,  that  this  ditch- 
either  one  of  these  ditches — was  not  suitable 
for  its  purpose  at  the  time,  and  has  not  been 
during  the  time,  that  the  plaintiff  has  been 
In  possession  of  this  property.  There  Is  no 
evidence  that  the  defendant  has  used  the 
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property  In  any  other  way,  or  used  the  ditches 
in  any  other  way,  than  the  customary  way. 
There  is  no  direct  evidence  of  any  actionable 
negligence,  as  I  understand  it"  We  have 
given  the  views  of  the  trial  judge  quite  fully, 
because  they  seem  to  state  the  position  taken 
by  the  respondent  In  support  of  the  judgment 
The  general  conditions  existing  in  the  Irrigat- 
ing districts  of  Fresno  county  are  not  shown, 
nor  is  there  any  evidence  in  the  record  to 
show  that  defendant  was  operating  its  system 
of  ditches  in  the  usual  and  customary  way 
prevailing  in  the  country.  We  do  not  think 
the  case  presents  the  question  which  the 
learned  trial  judge  seems  to  have  considered 
involved,  and  we  are  not  called  upon  to  pass 
upon  it  There  was  some  evidence  brought 
out  on  the  cross-examination  of  witnesses 
tending  to  show  that  the  effect  of  irrigation 
throughout  the  district  would  cause  the  water 
plane  to  rise  generally,  in  some  cases  almost 
to  the  surface,  the  purpose  no  doubt  being  to 
suggest  a  possible  cause  for  the  drowning 
of  plaintiff's  vines,  caused  by  this  universal 
seepage  and  percolation  through  the  ditches. 
The  court  seemed  to  be  impressed  with  the 
serious  consequences  which  would  flow  from 
a  rule  that  would  accord  damages  for  such 
apparently  unavoidable  cause.  We  think, 
however,  that  the  case  as  it  now  stands  does 
not  present  an  issue  requiring  so  broad  treat- 
ment The  evidence,  it  seems  to  us,  is  sufll- 
cient  to  present  the  question  whether,  under 
certain  circumstances,  actionable  damages 
may  not  accrue  through  the  escape  by  perco- 
lation or  seepage  of  water  from  defendant's 
ditch  to  the  tract  of  land  mentioned.  If  at 
that  particular  point  in  the  ditch  the  water 
was  suffered,  through  defendant's  negligence 
to  escape  to  plaintiff's  land  by  means  of 
faulty  construction  of  the  ditch,  or  by  allow- 
ing the  water  to  accumulate  and  stand  there, 
and  permitting  the  flow  to  be  obstructed  by 
growing  grass  and  tules  and  other  obstruc- 
tions, thus  causing  the  water  to  seep  or  perco- 
late to  plaintiff's  land  to  its  Injury,  defend- 
ant would  be  liable  in  damages.  We  do  not 
think  there  Is  any  rule  of  law,  or  any  case, 
holding  that  injury  to  land  by  seepage  or 
percolation  is,  under  all  circumstances,  dam- 
num absque  Injuria.  There  may  be  as  direct 
damage  by  this  means  as  by  overflowing  the 
banks  of  a  ditch,  and  the  law  will  as  readily 
redress  injury  resulting  from  the  one  cause 


as  from  the  other  when  the  facts  satisfactori- 
ly locate  the  cause.  The  case  of  Shields  v. 
Orr  Extension  Ditch  Company,  23  Nev.  349, 
47  Pac.  194,  is  illustrative  of  the  principle, 
and  was  a  case  where  the  injury  was  caused 
wholly  by  percolating  water  coming  from  a 
ditch.  So,  also,  is  the  case  of  Parker  v. 
Larsen,  86  Cal.  236,  24  Pac.  989,  21  Am.  St 
Rep.  30.  It  was  there  said:  "Where  one 
brings  a  foreign  substance  on  his  land,  he 
must  take  care  of  it  and  not  permit  it  to 
injure  his  neighbor.  The  law  on  the  subject 
Is  tersely  expressed  In  the  maxim,  'Sic  utere 
tuo  ut  allenum  non  laedas.' " 

There  was  evidence  tending  to  show  that 
at  the  point  of  defendant's  ditch  In  question, 
the  land  of  plaintiff  had  produced  a  good  crop 
of  grapes  prior  to  1902;  that  since  then,  by 
means  of  seepage  of  water  from  the  ditch, 
about  five  acres  of  plaintiff's  vines  had  been 
destroyed  and  the  land  rendered  worthless; 
that  at  that  point  in  the  ditch  the  bottom 
was  below  the  grade  of  the  ditch,  causing 
water  to  stand  there;  that  water  backed  up 
In  the  ditch  from  the  south  ditch,  and  stood 
there  as  dead  water;  that  grass  and  tules 
and  other  obstructions  had  been  allowed  to 
accumulate  at  this  particular  point  the  ef- 
fect of  which  was  to  retard  the  flow  of 
water  when  running  through  the  ditch  and 
thus  cause  greater  percolation  and  seepage 
than  would  otherwise  have  happened;  that 
at  another  place  In  the  vineyard,  some  dis- 
tance from  the  ditch,  though  a  foot  lower, 
the  vines  were  thrifty ;  that  no  water,  except 
for  two  days,  had  been  run  through  the 
north  ditch  past  plaintiff's  land,  but  that  the 
water,  backed  up  from  the  south  ditch  past 
the  low  place  in  plaintiff's  land,  had  stood 
there  during  the  Irrigating  season.  There 
was  no  direct  evidence  establishing  with  ab- 
solute certainty  cause  and  effect,  but  we 
think  there  were  enough  facts  and  circum- 
stances to  take  from  the  court  the  right  to 
direct  a  verdict  It  was  said  In  Chldester  v. 
Consolidated  Ditch  Company,  59  Cal.  197: 
"In  a  case  where  reasonable  men  might,  upon 
deliberation,  differ  In  their  conclusions,  it 
would  be  improper  for  this  court  to  interfere 
with  the  verdict";  and  it  would  be  equally  Im- 
proper, in  such  case,  to  sustain  an  order  di- 
recting a  verdict. 

The  judgment  Is  reversed. 

We  concur :   BURNETT,  J. ;  HART,  J. 
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MEMORANDUM  DECISIONS. 


In  re  COOKSEJY.  (Supreme  Court  of  Kan- 
sas. Oct.  10.  1908.)  In  the  matter  of  disbar- 
ment proceedings  against  C.  R.  Cook  Bey.  Ap- 
plication denied.  L.  W.  Keplinger,  for  appli- 
cant. 

PER  CURIAM.  C.  W.  Trickett  brings  to  the 
attention  of  the  court  an  accusation  contain- 
ing charges  which  he  makes  affecting  the  pro- 
fessional conduct  of  C  R.  Cooksey,  an  attorney 
of  this  court,  and  asks  that  such  charges  be 
investigated  and  such  action  be  taken  as  the 
result  of  the  investigation  may  indicate.  On  the 
face  of  the  accusation  it  appears  that  shortly 
before  it  was  filed  Mr.  Cooxsey  instituted  dis- 
barment proceedings  against  Mr.  Trickett  in 
another  forum,  and  the  charges  of  the  accusa- 
tion relate  to  subjects  of  investigation  involved 
in  and  connected  with  that  proceeding.  With- 
out passing  upon  the  merits  of  the  accusation, 
or  its  sufficiency  as  a  basis  for  an  investigation 
of  the  conduct  of  the  party  charged,  the  court 
is  of  the  opinion  that  it  should  not  take  cog- 
nizance of  it  pending  the  disbarment  proceeding 
against  the  court's  informant  Therefore  the 
prayer  of  the  accusation  is  denied. 


Ex  parte  EVANS.  (Supreme  Court  of  Kan- 
sas. Oct  10,  1908.  Rehearing  Denied  Nov. 
12,  1908.)  Application  of  Thomas  Evans  for 
writ  of  habeas  corpus.  Writ  denied.  E.  N. 
Smith,  for  petitioner.  F.  S.  Jackson,  Atty. 
Gen.,  J.  S.  Dawson,  Asst.  Atty.  Gen.,  and 
C.  S.  Aikman,  for  the  State. 

PER  CURIAM.  The  purpose  of  the,  peti- 
tioner is  to  review  the  action  of  a  justice  of 
the  peace  binding  him  over  to  the  district 
court  to  answer  a  felony  charge.  There  is 
evidence  from  which  a  justice  might  fairly 
conclude  the  petitioner  made  an  assault  with 
the  intent  charged.  The  proceedings  are  reg- 
ular and  the  facts  ought  to  be  investigated 
before  a  jury.   The  writ  is  denied. 


STATE  t.  HEALER.  SAME  v.  LAU  et 
al.  (Supreme  Court  of  Kansas.  Oct.  10,  1908. 
Rehearing  Denied  Nov.  12,  1908.)  Appeal 
from  District  Court,  Leavenworth  County ; 
J.  H.  Gillpatrick,  Judge.  Proceedings  by  the 
state  against  Sam  Healer  and  against  J.  Lau 
and  otherg  to  forfeit  property  seized  for  viola- 
tion of  the  liquor  law.  Proceedings  dismissed, 
and  the  state  appeals.  Affirmed.  F.  S.  Jack- 
son, Atty.  Gen.,  Chas.  D.  Shukers,  Asst  Atty. 
Gen.,  and  Lee  Bond,  for  the  State.  Floyd 
E.  Harper,  for  appellee. 

PER  CURIAM.  These  cases  were  submit- 
ted with  State  of  Kansas  v.  T.  F.  Foren 
(just  decided)  97  Pac.  791,  and  present  the 
same  questions.  For  the  reasons  given  in  the 
opinion  in  that  case,  the  orders  of  the  court, 
directing  a  return  of  the  property  seized,  are 
affirmed. 


STATE  t.  SWANZY.  (Supreme  Court  of 
Kansas.  Oct.  10.  1908.)  Appeal  from  District 
Court,  Ness  County;  Charles  E.  Lobdell,  Judge. 
Henry  Swanzy  was  convicted  of  larceny,  and 
appeals.  Affirmed.  G.  Polk  Cline  nnd  H.  S. 
Rogers,  for  appellant.  F.  S.  Jackson,  Atty. 
Gen.,  and  A.  W.  Wilson,  for  the  State. 

PER  CURIAM.  Appellant  was  convicted  of 
the  larceny  of  a  hog.  It  is  conceded  that 
there  was  no  error  in  the  court's  rulings  or 
in  the  instructions,  and  the  only  ground  urged 


for  reversal  is  that  the  evidence  was  insufi 
cient  to  identify  the  property  stolen  or  :<< 
connect  the  appellant  with  the  offense.  W« 
have  carefully  examined  the  record,  and  in 
our  opinion  there  was  no  lack  of  evidence  to 
identity  the  butchered  animal  with  the  on- 
stolen.  While  the  evidence  connecting  the  ap- 
pellant with  the  crime  was  wholly  circumstan- 
tial, we  think  it  fully  warranted  the  verdict 
of  the  jury  and  the  judgment  rendered  there- 
on. The  judgment  is  affirmed. 


WICHITA  GAS,  ELECTRIC  LIGHT  ft 
POWER  CO.  v.  CRIST.  (Supreme  Court  of 
Kansas  July  3,  1908.  Rehearing  Denied 
Sept.  23,  1908.)  Error  to  Sedgwick  County: 
Thomas  C.  Wilson,  Judge.  Action  bv  E.  J. 
Crist  against  the  Wichita  Gas,  Electric  Light 
&  Power  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed  and  remand- 
ed.  J.  D.   Houston  and  C-  H    Brooks,  fn- 

glaintiff  in  error.  Adams  &  Adams,  for  d*- 
mdant  in  error. 

PER  CURIAM.  The  plaintiff,  a  lineman  of 
the  defendant,  recovered  damages  from  his  em- 
ployer on  account  of  injuries  sustained  while 
cutting  a  live  wire.  The  jury  found  specially 
that  the  rig^ht  of  recovery  rested  upon  negli- 
gence in  failing  to  turn  off  the  current  The 
case  was  submitted  under  instructions  which 
left  the  jury  free  to  find  that  the  negligence 
was  that  of  a  vice  principal,  the  negligence 
of  a  vice  principal  combined  with  that  of  a 
fellow  servant,  or  the  negligence  of  a  fellow 
servant.  The  jury  found  specially  that  the 
negligence  causing  the  injury  was  that  of  a 
fellow  servant.  Under  these  circumstances  t fo- 
ught to  recover  was  negatived.  It  is  argued 
that  the  finding  adverted  to  did  not  ex clu 'it- 
other  negligence,  but  it  cannot  be  so  inter- 

{treted.  It  is  further  argued  that  the  finding 
b  a  mere  conclusion,  and  not  binding  on  the 
court.  It  is  a  conclusion  only  in  the  sent* 
that  it  is  an  ultimate  fact  depending  upon  a 
synthesis  of  several  facts  and  relations.  It 
is  not  a  conclusion  of  law.  The  judgment  is 
reversed,  and  the  cause  is  remanded,  with  in- 
struction to  enter  judgment  for  the  defendant 
on  the  findings  of  fact 


CITY  OF  BILLINGS.  Appellant,  ». 
NORTHERN  PAC.  RY.  CO.,  Respondent 
(No.  2.491)  (Supreme  Court  of  Montana- 
Nov.  18,  1907.)  Appeal  from  District  Cour:. 
Yellowstone  County;  C.  H.  Loud,  Judge.  On 
motion  to  dismiss  appeal.  Wallace  &  Donnel- 
ly, for  respondent 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal in  the  above-entitled  cause  be.  and  the 
same  is  hereby,  dismissed  in  accordance  with 
respondent's  motion  on  file  herein. 


COURTNEY,  Respondent  r.  McGRATH  et 
al.,  Appellants.  (No.  2,519.)  (Supreme  Court 
of  Montana.  Jan.  1G,  1908.)  Appeal  from 
District  Court.  Silver  Bow  County.  On  mo- 
tion to  dismiss  appeal.  John  F.  Da  vies,  for 
respondent 

PER  CURIAM.  The  appellants  having  fail- 
ed to  file  their  transcript  on  appeal  herein 
within  the  time  allowed  by  the  rules  of  thi- 
court,  the  motion  of  respondent  to  dismiss  th* 
is  hereby  sustained,  and  the  appeal 


Digitized  by 


Google 


Wash.) 


MEMORANDUM  DECISIONS. 


1135 


FAUST,  Respondent,  t.  RUSTLER  MIN. 
&  MILL.  CO.  et  al..  Appellants.  (No.  2,459.) 
(Supreme  Court  of  Montana.  Oct.  28,  1907.) 
Appeal  from  District  Court.  Silver  Bow  Coun- 
ty; J.  J.  Lynch.  Judge.  Grubb  &  Rhoades, 
for  appellants.   D.  F.  Smith,  for  respondent. 

PER  CURIAM.  As  per  stipulation  of  coun- 
sel, the  appeal  in  this  cause  is  hereby  dis- 
missed. 


JENIZEN,  Appellant,  v.  SIMS  et  al.,  Re- 
spondents. (No.  2,489.)  (Supreme  Court  of 
Montana.  Dec.  6,  1908.)  Appeal  from  Dis- 
trict Court,  Fergus  County;  E.  K.  Cheadle, 
Judge.  On  motion  to  dismiss  appeal.  W.  M. 
Blackford  and  Walsh  &  Nolan,  for  appellant. 

PER  CURIAM.  It  is  hereby  ordered  that 
the  appeal  in  this  cause  be,  and  the  same  is 
hereby,  dismissed  on  motion  of  appellant 


LAY  et  al.,  Respondents,  t.  CONNORS. 
Appellant.  (No.  2,452)  (Supreme  Court  of 
Montana,  Oct  2,  1907.)  Appeal  from  District 
Court,  Gallatin  County;  W.  R.  C.  Stewart 
Judge.  On  motion  to  dismiss  appeal.  John 
A.  Luce,  for  appellant 

PER  CURIAM.  Appellant's  motion  for  dis- 
missal of  the  appeal  herein  is  hereby  sustained, 
and  the  appeal  dismissed. 


MORRIRSEY.  Respondent  v.  WILSON.  Ap- 
pellant. (No.  2,474.)  (Supreme  Court  of  Mon- 
tana. Nov.  18,  1907.)  Appeal  from  District 
Court  Silver  Bow  County:  Michael  Donlan, 
Judge.  M.  8.  Gunn  and  Chas.  R  Leonard, 
for  appellant  Kremer,  Sanders  &  Kremer,  for 
respondent 

PER  CURIAM.  It  is  by  the  court  ordered 
that  the  appeal  in  the  above-entitled  cause 
be,  and  the  same  is  hereby,  dismissed  at  the 
cost  of  the  appellant  in  accordance  with  stipu- 
lations of  counsel  on  file  herein. 


SLOAN  et  al..  Appellants,  v.  BYERS  et  al.. 
Respondents.  (No  2.525.)  (Supreme  Court  of 
Montana.  Feb.  10,  1908.)  Appeal  from  Dis- 
trict Court,  Jefferson  County.  Walsh  &  Nolan 
and  Geo.  F.  Cowan,  for  appellants. 

PER  CURIAM.  The  appeal  herein  is  here- 
by dismissed,  without  prejudice,  In  accordance 
with  motion  of  the  appellants. 


STATE,  Respondent,  t.  WISNER,  Appel- 
lant (No.  2,504.)  (Supreme  Court  of  Mon- 
tana. Dec  28,  1907.)  Appeal  from  District 
Court  Deer  Lodge  County;  Geo.  B.  Winston, 
Judge.  Rodgers  &  Rodgers  and  J.  H.  Duffy, 
for  appellant.  Albert  J.  Galen,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  court  being  advised  by 
the  Attorney  General  that  the  Judgment  ap- 
pealed from  in  the  above-entitled  action  is 
based  upon  the  information  considered  by  this 
court  in  Re  Wisner,  36  Mont.  298,  92  Pac. 
958,  and  that  the  sufficiency  of  said  informa- 
tion is  raised  in  said  appeal,  It  is  hereby  order- 
ed and  adjudged  that  the  judgment  of  the 
court  below  and  the  order  denying  defendant's 
motion  for  a  new  trial  be  and  the  same  are 
hereby  reversed,  upon  the  authority  of  In  re 


Wisner,  supra,  and  the  cause  remanded,  with 
directions  to  dismiss  the  information;  all  other 
questions  raised  in  said  appeal  being  reserved. 


LAING  v.  LAING.  (Supreme  Court  of  Ore- 
gon. Nov.  17,  1908.)  Appeal  from  Circuit 
Court  Umatilla  County;  H.  J.  Bean,  Judge. 
Divorce  action  by  Effie  E.  Laing  against  Ar- 
thur Laing,  in  which  defendant  seeks  a  divorce 
by  way  of  counterclaim.  From  a  decree  dis- 
missing the  suits,  both  parties  appealed.  Af- 
firmed. Will  M.  Peterson  and  R.  J.  Slater, 
for  appellant  J.  H.  Raley  and  Jas.  A.  Fee, 
for  respondent. 

PER  CURIAM.  This  is  a  suit  by  the  wife 
for  a  divorce  on  the  alleged  ground  of  cruel 
and  inhuman  treatment  and  personal  indigni- 
ties, rendering  her  life  burdensome.  The  an- 
swer controverts  the  material  allegations  of 
the  complaint  and  sets  forth  facts,  as  a  coun- 
terclaim in  equity,  based  upon  which  the  de- 
fendant seeks  the  decree.  The  reply  puts  in 
issue  the  averments  of  new  matter  in  the  an- 
swer. The  cause  baving  been  tried,  the  suit 
was  dismissed  as  to  each  party,  and  they  sev- 
erally appeal.  It  is  considered  unnecessary  to 
allude  to  or  comment  upon  the  testimony  giv- 
en at  the  trial,  a  careful  examination  of  which 
convinces  us  that  neither  party  is  entitled  to 
a  divorce;  and,  this  being  so,  the  decree  is 
affirmed. 


CHILDS  et  al.  v.  BLETHEN.  (Supreme 
Court  of  Washington.  Oct.  15,  1908.)  Appeal 
from  Superior  Court,  King  County:  A.  W.  Fra- 
ter.  Judge.  Action  by  Clarence  H.  Childs  and 
others  against  Alden  J.  Blethen.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Affirm- 
ed. Shank  &  Smith,  for  appellants.  Bausman 
A  Kelleher,  for  respondent 

PER  CURIAM.  This  is  an  action  on  a  judg- 
ment rendered  against  the  respondent  in  the 
state  of  Minnesota.  The  respondent  answered, 
alleging  payment,  and  denying  jurisdiction  in 
the  Minnesota  court.  The  case  was  tried  to  the 
court  without  a  jury.  The  court  found  that 
the  defendant  in  the  action,  the  respondent 
here,  had  never  been  served,  and  that  the  judg- 
ment was  rendered  without  jurisdiction,  and 
was  therefore  void,  and  rendered  judgment  in 
favor  of  respondent  for  costs.  We  have  care- 
fully examined  the  record  in  this  case,  and 
have  reached  the  conclusion  that  the  findings 
and  judgment  of  the  trial  judge  are  justified 
by  the  testimony;  and  the  judgment  is  there- 
fore affirmed. 


SIL V  ER  STONE  et  al.  TOTTEN  et  al. 
(Supreme  Court  of  Washington.  Nov.  7,  1908.) 
Appeal  from  Superior  Court  King  County; 
R.  B.  Albertson,  Judge.  Action  by  Sadie  Sil- 
verstone  and  others  against  B.  T.  Totten  and 
others.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.  Affirmed-  I.  H.  Randolph, 
for  appellants. 

PER  CURIAM.  The  questions  of  law  and 
fact  in  this  case  are  identical  with  the  ques- 
tions involved  in  the  case  of  Silverstone  v. 
Totten,  97  Pac  491,  being  cause  No.  57,455 
of  the  superior  court  of  King  county,  decided 
by  this  court  on  September  29,  1908;  and  on 
the  strength  of  that  decision,  and  the  stipula- 
tion of  counsel,  the  judgment  herein  is  af- 
firmed. 
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ABANDONMENT. 

Of  contract  as  affecting  right  to  mechanic's 
lien,  Bee  Mechanics'  liens,  §  2. 

Of  garnishment,  see  Garnishment,  8  1. 

Of  motion  for  new  trial,  see  New  Trial,  §  1. 

Of  water  rights,  see  Waters  and  Water  Cours- 
es, |  2. 

ABATEMENT. 

Of  nuisance,  see  Nuisance,  |  1. 

ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  see  Judg- 
ment, S  8. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  Executors  and  Administrators, 
§  f>. 

Substitution  of  parties,  see  Parties,  f  2. 

i  1.    Transfer    or    devolution    of  title, 
right.  Interest,  or  liability. 

Overruling  a  motion  to  dismiss  an  action  in  a 
state  court  against  a  receiver  appointed  by  a 
foderal  court  on  the  ground  that  be  had  been 
discharged  by  the  federal  court  held  not  error. 
—Peterson  v.  Baker  (Kan.)  878. 

ABDUCTION. 

|  1.    Prosecution  and  punishment. 

•  Evidence  that  defendant  had  been  married  to 
and  had  lived  with  a  prostitute  held  admissible 
on  the  question  of  intent  and  object,  on  a  prose- 
cution for  taking  away  a  girl  for  the  purpose 
of  prostitution.— People  v.  Claudius  (Cat  App.) 

The  costume  provided  the  girl  in  the  dive  in 
which  she  was  placed  held  admissible  on  a  pros- 
ecution for  taking  away  a  girl  for  the  purpose 
of^prostitution.— People  v.  Claudius  (Cal.  App.) 

•Evidence  held  sufficient  to  warrant  conviction 
for  taking  away  a  girl  for  purpose  of  prostitu- 
tion.—People  v.  Claudius  (Gal.  App.)  687. 

ABORTION. 

Conviction  of  offense  included  in  that  charged, 
see  Indictment  and  Information,  8  7. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  Municipal  Corporations,  |  3. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Eminent  Do- 
main, ft  2,  4. 

Rights  in  streets  in  cities,  see  Municipal  Cor- 
porations, {  6. 

ACCEPTANCE. 

Of  bill  of  exchange,  see  Bills  and  Notes,  8  1- 


ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCORD  AND  SATISFACTION. 

See  Novation;  Payment;  Release. 

ACCOUNT. 

See  Account  Stated. 

Accounting  by  particular  classes  of  persons. 
See  Executors  and  Administrators,  I  6. . 
Agents,  see  Principal  and  Agent,  |  2. 
Partners,  see  Partnership,  8  6. 
Trustee,  see  Trusts,  8  8. 

ACCOUNT  STATED. 

An  account  stated  only  determines  the  amount 
of  the  debt  where  liability  previously  existed. 
— Stimson  Mill  Co.  v.  Hughes  Mfg.  Co.  (Cal. 
App.)  322. 

The  delivery  at  the  office  of  a  corporation  of 
statements  in  which  a  partnership  which  the 
corporation  had  succeeded  was  charged  as  debtor 
for  goods  furnished  to  a  third  party  held  not 
to  charge  the  corporation  with  liability  as  on  an 
account  stated.— Stimson  Mill  Co.  v.  Hughes 
Mfg.  Co.  (Cal.  App.)  322. 

ACCRUAL. 

Of  right  of  action,  see  Limitation  of  Actions, 
ff  2. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  Limi- 
tation of  Actions,  f  3. 

Operation  and  effect  of  admissions  as  evidence, 
see  Criminal  Law,  8  6;  Evidence,  f  6. 

ACTION. 

Accrual,  see  Limitation  of  Actions,  f  2. 

Bar  by  former  adjudication,  see  Judgment,  I  8. 

Commencement  within  period  of  limitation,  see 
Limitation  of  Actions,  8  2. 

Jurisdiction  of  courts,  see  Courts. 

Limitation  by  statute,  see  Limitation  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 

Action*  between  partite  in  particular  relatione. 
See  Master  and  Servant,  88  8-11. 
Corporate  officers  and  corporations,  see  Cor- 
porations, |  5. 
Co-sureties,  see  Principal  and  Surety,  8  2. 

Aotiont  by  or  against  particular  classes  of 
pereone. 

See  Brokers,  8  4 ;  Carriers,  §§2,3;  Executors 
and  Administrators,  8  5;  Husband  and  Wife, 
8  2;  Municipal  Corporations,  88  5,  6.  8; 
Principal  and  Agent,  8  3 ;  Receivers,  8  1 ; 
States,  8  4. 

Assignees,  see  Assignments,  8  8. 

Stockholders,  see  Corporations,  8  4* 
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(1187) 


Digitized  by 


Google 


1138 


07  PACIFIC  REPORTER. 


Telephone  company,  see  Telegraphs  and  Tele- 
phones, §  1. 
Trustee  in  bankruptcy,  see  Bankruptcy,  §  2. 
Trustees,  see  Trusts,  |  4. 

Particular  causes  or  ground*  of  action. 


1 ;  Fraud,  §  2 ;  Insurance,  §  4 ;  Judgment, 
S  12;  Libel  and  Slander,  8  2;  Money  Lent; 
Money  Received;  Negligence,  8  2;  Nuisance, 
8  2 ;  Trover  and  Conversion,  8  1 ;  Work  and 
Labor. 

Bond  in  attachment,  see  Attachment,  j  1. 
Breach  of  contract,  see  Contracts,  §  5 ;  Sales, 
8  5. 

Breach  of  warranty,  see  Sales,  8  5. 

Compensation  of  broker,  see  Brokers,  8  4. 

Death  caused  by  electricity,  see  Electricity. 

Death  caused  by  operation  of  railroad,  see 
Railroads,  8  3. 

Death  of  passenger,  see  Carriers,  8  3. 

Injuries  caused  by  water  company,  see  Waters 
and  Water  Courses,  8  5. 

Injuries  from  maintenance  of  irrigation  ditch, 
see  Waters  and  Water  Courses,  8  6. 

Negligence  or  wrongful  acts  of  agent,  see  Prin- 
cipal and  Agent,  8  2. 

Personal  injuries,  see  Animals;  Carriers,  8  3; 
Master  and  Servant,  §§  8-11 ;  Municipal  Cor- 
porations, 88  5,  6;  Railroads,  8  3;  Street 
Railroads,  8  1 ;  Telegraphs  and  Telephones, 
8  1. 

Price  of  land,  see  Vendor  and  Purchaser,  8  5. 
Recovery  of  laud  sold  by  vendor,  see  Vendor 

and  Purchaser,  8  5. 
Recovery  of  payment,  see  Payment,  8  1. 
Recovery  of  tax  paid,  see  Taxation,  8  L 
Rent,  see  Landlord  and  Tenant,  8  8. 
Services,  see  Work  and  Labor. 

Particular  form*  of  action. 
See  Replevin ;  Trover  and  Conversion. 

Partkular   forma  of  special  relief. 
See  Divorce ;  Injunction ;  Quieting  Title  ;  Spe- 
cific Performance. 
Abatement  of  nuisance,  see  Nuisance,  8  1- 
Accounting  by  agent,  see  Principal  and  Agent 
8  2. 

Accounting  by  trust  deed,  see  Trusts,  f  8. 

Alimony,  see  Divorce,  8  1. 

Cancellation  of  written  instrument,  see  Can- 
cellation of  Instruments. 

Confirmation  of  tax  title,  see  Taxation,  8  3. 

Determination  of  adverse  claims  to  real- prop- 
erty, see  Quieting  Title. 

Enforcement  of  logging  lien,  see  Logs  and  Log- 
ging. 

Enforcement  of  stockholder's  liability,  see  Cor- 
porations, 8  4. 

Enforcement  or  foreclosure  of  lien,  see  Me- 
chanics' Liens,  8  5. 

Establishment  and  enforcement  of  trust,  see 
Trusts,  8  4. 

Establishment  and  protection  of  water  right, 
see  Waters  and  Water  Courses,  88  2.  5. 

Establishment  of  boundaries,  see  Boundaries, 
8  1. 

Establishment  of  will,  see  Wills,  6  4. 
Foreclosure  of  agricultural  lien,  see  Agricul- 
ture. 

Foreclosure  of  assessment  lien  for  public  im- 
provements, see  Municipal  Corporations,  8  3. 

Foreclosure  of  mortgage,  see  Chattel  Mort- 
gages. 8  5;  Mortgages.  8  4. 

Proceedings  on  nonpayment  of  tax  for  judg- 
ment against  real  property,  see  Taxation,  3  2. 

Reformation  of  written  instrument,  see  Ref- 
ormation of  Instruments. 

Removal  of  cloud  on  title,  see  Quieting  Title. 

Setting  aside  assessment  for  public  improve- 
ments, nee  Municipal  Corporations,  §  3. 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  8  8. 


Setting  aside  will,  see  Wills,  |  4. 
To  restrain  sale  of  corporate  stock,  see  Cor- 
porations, 8  3. 
Trial  of  tax  title,  see  Taxation,  8  3. 

Particular  proceedings  in  action*. 

See  Appearance ;  Costs ;  Damages ;  Evidence ; 
Execution;  Judgment;  Jury;  Limitation  of 
Actions ;  Parties  ;  Pleading ;  Process  ;  Ref- 
erence;  Stipulations;  Trial;  Venue 

Default,  see  Judgment,  8  1. 

Nonsuit,  see  Trial,  8  4. 

Notice  of  action,  see  Process,  8  2. 

Verdict,  see  Trial,  8  6. 

Particular  remedies  in  or  incident  to  actions. 
See  Attachment;   Deposits  in  Court;  Discov- 
ery ;   Garnishment ;    Injunction ;    Receivers ; 
Set-Off  and  Counterclaim;  Tender. 
Stay  of  proceedings,  see  Appeal  and  Error.  8  6- 

Proceedings  in  exercise  of  special  or  limited 
jurisdictions. 
Courts  of  limited  jurisdiction  in  general,  see 

Courts,  8  4. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  admiralty,  see  Admiralty. 
Suits  in  equity,  see  Equity. 

Review  of  proceedinjs. 
See  Appeal  and  Error ;    Certiorari ;  Excep- 
tions, Bill  of ;  Judgment,  8  5 ;  Justices  of  the 
Peace,  8  2;  New  Trial. 

8  1.    Grounds  and  conditions  precedent. 

•One  need  not  demand  payment  of  a  claim 
before  suing  thereon  where  a  demand  will  be 
fruitless.— Kimball  v.  Farmers'  &  Mechanics* 
Bank  (Wash.)  748. 

I  2.    Joinder,     splitting;,  consolidation, 
and  severance. 

The  consolidation  for  the  purpose  of  trial  of 
actions  by  contractors,  materialmen,  etc.. 
against  the  owner  to  enforce  mechanics'  liens, 
did  not  change  the  issues  in  the  respective  cases, 
or  render  ineffectual  admissions  in  the  plead- 
ings between  the  contractors  and  owner  that  the 
contracts  were  recorded,  and  the  finding  of  the 
trial  court  to  the  contrary  would  apply  only  to 
the  other  actions.— Los  Angeles  Pressed  Brick 
Co.  v.  Higgins  (Cal.)  420. 

•Petition  held  not  subject  to  demurrer  because 
of  a  misjoinder  of  causes  of  action  sounding  in 
tort  and  on  contract.— Hoffman  v.  Farmers*  Co- 
op. Ass'n  (Kan.)  440. 


ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  Equity,  f  1. 

Effect  on  jurisdiction  of  equity  to  abate  nui- 
sance, see  Nuisance,  8  1. 

Existence  of  other  remedy  as  bar  to  prohibi- 
tion, see  Prohibition,  8  1. 

ADJOINING  LANDOWNERS. 

See  Boundaries;  Party  Walls. 

ADJUDICATION. 

Of  courts  in  general,  see  Courts,  8  2. 
Operation  and  effect  of  former  adjudication, 
see  Judgment,  81  8,  9. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 
Of  trust  property,  see  Trusts,  $  2. 


•Point  annotated.  See  syllabus. 
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ADMIRALTY. 

See  Shipping. 

I  1.  Jurisdiction. 

f  19.  Admiralty  held  not  to  have  Jurisdiction 
where  a  vessel  injure*  a  bridge.— West  v.  Martin 
(Wash.)  1102. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  Evidence,  |  6. 
As  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  8  6. 
In  pleading,  see  Pleading,  i  8. 


ADULTERY. 


See  Lewdness. 


ADVERSE  CLAIM. 

To  real  property,  see  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

Infancy  affecting  limitation  in  action  for  land 

adversely  held,  see  Limitation  of  Actions,  §  2. 
Prescriptive  rights  in  navigable  stream,  see 

Navigable  Waters,  S  1. 

I  1.  Mature  and  requisites. 

*In  an  action  to  establish  plaintiff's  right  in 
a  water  pipe  line,  plaintiff  held  to  be  in  privity 
with  a  predecessor,  so  as  to  be  entitled  to  take 
hie  title  to  the  pipe  line  acquired  by  adverse 
use.-Collins  v.  Gray  (Cal,)  142. 

Where  a  title  by  prescription  was  complete 

Prior  to  the  amendment  of  1878  to  Code  Civ. 
roc  8  325,  the  amendment  has  no  application. 
—Strong  v.  Baldwin  (Cal.)  178. 

*  Defendant  held  to  have  acquired  title  to  land 
by  adverse  possession  as  against  her  grantor's 
divorced  husband.— Donnelly  v.  Tregaskis  (Cal.) 
421. 

•A  prescriptive  right  to  or  over  real  estate 
can  be  acquired  only  after  continuous  and  ad- 
verse  use  for  a  period  of  20  years.— Lund  V. 
Wilcox  (Utah)  33. 

•Decree  in  foreclosure  which  failed  to  bar  cer- 
tain infant  heirs  of  the  mortgagor  held  author- 
ity to  sell  land  within  Laws  1893,  p.  20,  c.  11, 
8  1.— Schlarb  v.  Castaing  (Wash.)  289. 

•Possession  of  the  purchaser  at  a  mortgage 
foreclosure  sale  held  sufficiently  adverse  against 
the  other  tenants  in  common  to  start  the  run- 
nmg  of  limitations.— Schlarb  v.  Castaing  (Wash.) 

•Possession  of  land  without  color  of  title  or 
claim  of  right  will  not  support  a  claim  of  title 
by  adverse  possession. — Morgan  v.  Northern 
Pac  By.  Co.  (Wash.)  S10. 

A  wife's  participation  in  a  transaction  result- 
ing in  a  contract  for  the  purchase  of  land  sign- 
ed by  her  husband  alone  held  to  limit  her  claim 
to  the  land  by  adverse  possession  as  effectively 
as  her  husband's.— Morgan  v.  Northern  Pac  Ry. 
Co.  (Wash.)  510. 

8  77.  Grantees  of  the  purchaser  at  a  guard- 
ian's sale  held  to  have  acquired  title  by  adverse 
possession,  under  Ballinger's  Ann.  Codes  &  St.  8 
5503  (Pierce's  Code,  8  1160),  even  though  the 
guardian's  deed  were  void. — Hamilton  v.  Witner 
(Wash.)  1084. 

f  7.  Enabling  Act  (Act  Feb.  22,  1889,  c.  180, 
25  Stat  679)  8  11,  and  Const  art.  16,  ill,  2; 
Ballinger's  Ann.  Codes  &  St.  8  4807  (Pierce's 
Code,  8  1519),  held  not  to  authorize  acquisition 
of  title  to  school  lands  by  adverse  possession, 


under  Ballinger's  Ann.  Codes  &  St.  8  4807.- 
O'Brien  v.  Wilson  (Wash.)  1115. 

f  8.  Pleading,   evidence,  trial,  and  re- 
view. 

•Evidence  held  insufficient  to  establish  title  by 
adverse  possession.— Jones  v.  California  &  O. 
Land  Co.  (Or.)  625. 

•Evidence  held  to  show  that  plaintiff's  occu- 
pation of  the  land  prior  to  her  purchase  of  the 
surface  of  a  part  of  it  was  without  intent  to 
claim  adversely  to  the  true  owner,  and  without 
claim  of  right  or  color  of  title.— Morgan  v. 
Northern  Pac  Ry.  Co.  (Wash.)  510. 

ADVERTISEMENT. 

Publication  of  process,  see  Process,  f  2. 

AFFIDAVITS. 

Particular  proceeding*  or  purposes. 
Contempt  proceedings,  see  Contempt,  8  2. 
Motion  for  new  trial,  see  New  Trial,  8  3. 
Opening  default  judgment,  see  Judgment,  I  1. 
Quashing  garnishment,  see  Garnishment,  8  1. 
Taxation  of  costs,  see  Costs,  8  4. 

AGENCY. 

See  Principal  and  Agent 

AGISTMENT. 


AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

Agricultural  association  as  state  institution, 

see  States,  8  1- 
Gift  of  state  lands  to  agricultural  society,  see 

States,  8  2. 

Irrigation,  see  Waters  and  Water  Courses, 

Limitations  in  action  to  recover  property  held 
in  trust  by  agricultural  association,  see  Limi- 
tation of  Actions,  8  1. 

Parties  bound  by  judgment  in  suit  to  foreclose 
threshers'  lien,  see  Judgment,  8  9. 

Sale  of  trust  property  by  agricultural  society, 
see  Trusts,  8  2. 

Under  Act  April  15,  1880  (St  1880,  p.  62, 
c  69),  authorizing  the  formation  of  agricul- 
tural associations  and  prescribing  the  name 
by  which  they  shall  be  known,  differences  in 
the  name  of  such  association  in  proceedings  for 
its  organization,  and  a  misnomer  in  a  deed 
to  the  association,  held,  not  fatal.— Sixth  Dist 
Agr.  Ass'n  v.  Wright  (Cal.)  144. 

An  employe"  about  a  threshing  outfit  could  not 
obtain  a  lien  thereon  under  Civ.  Code,  8  3061, 
for  services  rendered  about  the  engine  while  it 
was  being  uaed  for  purposes  not  connected  with 
the  threshing  outfit— Holt  Mfg.  Co.  v.  Collins 
(Cal.)  516. 

Under  Civ.  Code,  8  3061,  a  person  performing 
labor  about  a  threshing  machine  and  outfit  for 
a  person  in  lawful  possession  thereof,  under  a 
contract  with  the  owner,  has  a  lien  thereon  for 
his  services,  though  it  is  not  owned  by  his  em- 
ployer.—Holt  Mfg.  Co.  ▼/  Collins  (Cal.)  316. 

In  a  proceeding  to  foreclose  an  alleged  thresh- 
er's lien  under  Civ.  Code,  8  3061,  a  finding  that 
interveners*  services  were  rendered  in  the  opera- 
tion of  a  thresher,  but  failing  to  find  that  they 


•Point  annotated.  See  ■yllabna. 
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were  rendered  while  the  thresher  was  "engaged 
In  crushing  or  threshing,"  held  insufficient.— 
Holt  Mfg.  Co.      Collins  (Cal.)  516. 

A  procceeding  to  enforce  a  thresher's  lien  giv- 
en by  Civ.  Code,  fi  3061,  is  not  a  proceeding  in 
rem,  and  a Judgment  for  the  sale  of  the  property 
will  not  affect  the  interest  of  any  person  not  a 
party.— Holt  Mfg.  Co.  v.  Collins  (Cal.)  516. 

The  seller  of  a  threshing  machine  outfit  under 
a  conditional  sale  held  a  necessary  party  to  a 
proceeding  by  employes  of  the  buyer,  in  the  op- 
eration thereof,  to  enforce  a  lien  under  Civ. 
Code,  8  8061,  in  order  to  subject  the  seller's  in- 
terest to  such  lien.— Holt  Mfg.  Co.  v.  Collins 
(Cal.)  516. 


See  Indians. 


ALIENS. 


ALIMONY. 


See  Divorce,  |  L 

ALLOTMENT. 

Of  Indian  lands,  see  Indians. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  Mu- 
nicipal Corporations,  5  1. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 
Estoppel  of  surety  to  deny  alteration  of  bond, 
see  Principal  and  Surety,  8  1. 

S  11.  Statement  of  rights,  on  alteration  of  a 
bond  without  the  knowledge  of  the  obligee  and 
'some  of  the  sureties.— Union  Oil  Co.  of  Cali- 
fornia v.  Mercantile  Refining  Co.  (Cal.  App.) 
919. 

AMENDMENT. 

In  particular  remedies  or  special  jurisdictions. 
See  Trial,  8  8. 

Of  particular  acta,  instruments,  or  proceedings. 

See  Judgment,  8  4;  Statutes,  8  4. 

Bill  of  exceptions,  see  Criminal  Law,  8  21. 

Certificate  of  transcript  on  appeal  from  assess- 
ment for  public  improvements,  see  Municipal 
Corporations,  8  3. 

Municipal  charter,  see  Municipal  Corporations, 

Pleading,  see  Pleading,  8  6. 
Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  8  7. 

AMICUS  CURIAE. 

Persons  entitled  to  raise  constitutional  ques- 
tions, see  Constitutional  Law,  8  1. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Courts,  8  8. 

ANIMALS. 

Larceny  of,  see  Larceny,  8  1* 

Opinion  evidence  as  to  cause  of  loss  of  sheep, 

see  Evidence,  8  8. 
Stabling   and   hiring  of  horses,   see  Livery 

Stable  Keepers. 

•To  support  a  recovery  for  injuries  from  be- 
ing kicked  by  a  horse,  evidence  held  required  to 


show  certain  facts. — Haneman  v.  Western  Meat 
Co.  (Cal.  App.)  696. 

•The  gist  of  an  action  for  injuries  from  being 
kicked  by  a  horse  is  the  keeping  of  the  horse 
with  the  knowledge  of  its  vicious  propensity.— 
Haneman  v.  Western  Meat-  Co.  (CaL  AppJ  693. 

Evidence,  in  an  action  for  injuries  from  being 
kicked  by  a  horse,  held  not  to  show  scienter  by 
the  owner  of  the  horse.— Haneman  v.  Western 
Meat  Co.  (Cal.  App.)  695. 

8  22.  A  lessor  of  sheep  held  not  required  to 
undertake  the  treatment  of  the  sheep  suffering 
from  a  disease.— T.  C.  Power  &  Bro.  v.  Turner 
(Mont)  950. 

8  33.  Where  a  lessee  of  sheep  suffered  dam- 
age by  reason  of  the  lessor's  fraud,  based  on 
his  fraudulent  representations  as  to  the  condi- 
tion of  the  sheep,  it  was  immaterial  to  his 
liability  therefor  whether  the  lessor  or  his  agent 
failed  to  give  any  attention  to  the  sheep  suffer- 
ing from  an  infectious  disease.— T.  C  Power 
&  Bro.  v.  Turner  (Mont.)  950. 


ANNEXATION. 

Of  territory  to  municipal  corporation, 
nicipal  Corporations,  8  L 

ANNULMENT. 

Of  will,  see  Wills,  8  4. 

ANSWER. 

In  pleading,  see  Pleading,  8  3. 

APPEAL  AND  ERROR. 


see  Mo- 


See   Certiorari ; 
Trial. 


Exceptions,   Bill  of;  New 


Appellate  jurisdiction  of  particular  courts,  see 
Courts,  8  6. 

Determination  of  validity  of  statute  relating 

to.  see  Statutes,  8  1. 
Statutes  providing  for  appeals  as  denial  of  doe 

process  of  law,  see  Constitutional  Law,  8  S. 
Subjects  and  titles  of  acts  relating  to  appeal, 

see  Statutes,  8  3. 

Review  in  special  proceedings. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  8  6. 

For  accounting  by  trustee,  see  Trusts,  8  3- 

Probate  proceedings,  see  Wills,  8  4. 

To  test  validity  of  assessment  for  public  im- 
provements, see  Municipal  Corporations,  |  3» 

Review  of  criminal  prosecutions. 
See  Criminal  Law,  8  18 ;  Homicide,  8  4. 
Summary  trial  of  accused,  see  Criminal  Law, 
S  4. 

Review  of  proceedings  of  justices  of  the  peace. 
See  Justices  of  the  Peace,  8  2. 

8  1.    Decisions  reviewable. 

•An  order  setting  aside  a  default  before  entry 
of  judgment  thereon  is  not  appealable;  it  not 
being  an  order  after  judgment  or  an  interlocu- 
tory order,  within  Code  Civ.  Proc.  8  963.— 
Savage  v.  Smith  (Cal.)  821. 

8  40.  St.  1907,  p.  758,  c  410,  held  to  pro- 
vide for  appeals  from  probate  orders. — In  re 
McPhee's  Estate  (Cal.)  878. 

•Where  the  object  of  the  appointment  of  a  re- 
ceiver of  a  corporation  was  originally  to  pre- 
serve its  property,  an  order  for  the  sale  of  cor- 
porate property  as  a  means  of  preserving  it 
neld  substantially  a  final  decree'  for  the  pur- 
poses of  an  appeal.— California  Fruit  Growers' 


•Point  annotated.  Bee  syllabus. 
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Ass'n  of  Los  Angeles  v.  Superior  Court  of 
Los  Angeles  County  (Cal.  App.)  760. 

*An  order  appointing  a  receiver  of  a  corpora- 
tion in  a  suit  by  stockholders  held  appealable- 
California  Fruit  Growers'  Ass'n  of  Los  Angeles 
v.  Superior  Court  of  Los  Angeles  County  (Cal. 
App.)  769. 

8  102.  Under  Code  Civ.  Proc.  f  030,  an  or- 
der overruling  or  sustaining  a  demurrer  is  not 
appealable.— Litch  v.  Kerns  (Cal.  App.)  807. 

•Under  Rev.  St.  1887,  §  4838,  "any  party  dis- 
satisfied with  final  judgment  in  a  civil  action 
in  probate  court  may  appeal  to  the  district 
court  whether  such  judgment  wag  on  the  merits, 
on  questions  of  law,  or  for  want  of  an  answer. 
—Smith  v.  Clyne  (Idaho)  40. 

•An  order  denying  a  petition  to  vacate  a  judg- 
ment held  a  final  order,  within  Ballinger's  Ann. 
Codes  &  St.  S  6500,  subd.  7  (Pierce's  Code,  S 
1048),  if  not  within  subdivision  1.— Kath  v. 
Histogenetic  Medicine  Co.  (Wash.)  464. 

f  46.  An  error  in  rendering  judgment  for 
costs  against  sureties  on  plaintiffs  cost  bond, 
in  an  action  of  ejectment,  held  reviewable  though 
in  amount  less  than  $200—  Hamilton  v.  Witner 
(Wash.)  1084. 

f  2.    Right  of  review. 

•A  right  to  prosecute  error  held  waived.— 
Comeaux  v.  West  (Kan.)  381. 

An  order  held  appealable  as  against  the  ob- 
jection that  it  was  entered  on  the  application 
of  appellant.— Loveday  v.  Parker  (Wash.)  62. 

8  3.    Presentation    and    reservation  in 
lower  court  of  grounds  of  review. 

Under  Code  Civ.  Proc.  8  646,  an  objection 
to  a  ruling  not  excepted  to,  and  not  within  sec- 
tion 647,  cannot  be  urged  on  appeal.— Randall 
v.  Freed  (Cal.)  660. 

Certain  rulings  held  not  within  Code  Civ. 
Proc.  §  647,  and  not  reviewable  unless  excepted 
to.— Randall  v.  Freed  (Cal.)  660. 

Under  Code  Civ.  Proc.  §  647,  as  it  existed 
prior  to  St.  1007,  p.  715,  c.  370,  instructions 
given  must  be  excepted  to  to  enable  appellant 
to  take  advantage  of  errors  therein.— Randall  v. 
Freed  (Cal.)  660. 

Error  appearing  on  the  face  of  the  judgment 
roll  may  be  raised  on  an  appeal  from  the  judg- 
ment, though  no  exception  was  taken. — Randall 
v.  Freed  (Cal.)  660. 

8  210.  The  objection  that  a  finding  of  fact 
was  outside  of  the  issues  held  not  reviewable 
on  appeal.— Peck  v.  Noee  (Cal.)  865. 

8  215.  Under  Laws  1007,  p.  62.  c.  34.  the 
Supreme  Court  will  only  consider  the  specifica- 
tion of  errors  enumerated  and  the  particular 
objections  presented  to  the  trial  court  when  the 
instructions  were  settled.— Lehane  v.  Butte  Elec- 
tric Ry.  Co.  (Mont.)  1038. 

The  question  of  a  defect  of  or  misjoinder  of 
parties  plaintiff  cannot  be  raised  for  the  first 
time  on  appeal  .—Choctaw,  O.  &  G.  R.  Co.  v. 
Burgess  (OH.)  271. 

A  general  exception  to  a  charge  containing 
many  distinct  instructions,  some  of  which  are 
unobjectionable,  is  not  available  as  error.— A.  B. 
Farquhar  Co.  v.  Sherman  (Okl.)  565. 

•Where  the  trial  court  denied  defendants'  re- 
quest to  withdraw  answer  and  file  plea  in  abate- 
ment, to  which  ruling  no  exception  was  saved, 
nothing  was  reserved  for  review.  —  Shawnee 
Sewerage  &  Drainage  Co.  v.  Vegiard  (Okl.)  565. 

•The  Supreme  Court  will  not  consider  ques- 
tions, not  going  to  the  jurisdiction  of  the  trial 
court,  raised  for  the  first  time  on  appeal. — Bak- 
er v.  Marcum  &  Toomer  (Okl.)  572. 

Where  a  jury  was  not  demanded  below,  the 
court  on  appeal  will  not  determine  whether 


appellant  was  entitled  to  a  Jury  trial.— Grimm 
v.  Pacific  Creosoting  Co.  (Wash.)  207. 

•A  general  exception  to  the  refusal  of  the 
court  to  find  as  requested  by  proposed  findings 
and  conclusions  is  not  available  on  appeal.— 
F.  T.  Crowe  &  Co.  v.  Brandt  (Wash.)  503. 

Where  defects  in  plaintiff's  case  are  not  cured, 
defendant's  motion  tor  nonsuit,  notwithstanding 
waiver  by  defendant's  introduction  of  evidence, 
without  being  renewed,  may  be  sustained  on  ap- 
peal.—Dimuna  v.  Seattle  Transfer  Co.  (Wash.) 

Where  a  party  takes  no  exceptions  to  the  find- 
ings of  fact  of  the  trial  court,  they  will  be  as 
binding  upon  him  on  appeal,  and  the  court  will 
ordinarily  construe  liberally  in  support  of  the 
judgment.— Lauridsen  v.  Lewis  (Wash.)  663. 

•Objections  that  findings  of  fact  by  the  trial 
court  are  only  conclusions  and  are  indefinite 
and  confusing  should  be  raised  by  exceptions  in 
the  lower  court,  as  provided  by  statute.— Laurid- 
sen v.  Lewis  (Wash.)  663. 

8  267.  An  error  _  in  rendering  judgment  for 
costs  against  sureties  on  plaintiff's  cost  bond 
may  be  reviewed,  though  it  was  not  raised  by 
motion  to  retax;  Ballinger's  Ann.  Codes  &  St. 
8  5051  (Pierce's  Code,  8  668),  declaring  it  un- 
necessary to  except  to  a  judgment.— Hamilton  v. 
Witner  (Wash.)  1084. 

8  273.  Instructions  cannot  be  reviewed,  in 
the  absence  of  exceptions  directing  the  trial 
court's  attention  to  particular  instructions  or 
specific  subject-matter  therein. — Gustafaon  v.  A. 
J.  West  Lumber  Co.  (Wash.)  1004. 

8  4.  Parties. 

8  330.  Where,  in  a  suit  to  enjoin  the  main- 
tenance of  a  dam  resulting  in  injuries  to  about 
15  acres  of  complainant^  land,  complainant, 
after  judgment  of  nonsuit,  conveyed  20  acres  of 
the  land  through  which  the  stream  flowed,  he 
was  precluded  from  thereafter  asserting  bis  right 
to  relief  as  to  any  of  the  land  on  appeal,  and 
his  appeal  will  be  dismissed.— Thomas  v.  Booth- 
Kelly  Co.  (Or.)  1078. 

8  5.    Requisites    and    proceedings  for 
transfer  of  cause. 

•An  appeal  taken  more  than  six  months  from 
the  date  of  the  entry  of  the  judgment  will  be 
dismissed.— Hellman  v.  Longley  (Cal.)  17. 

•An  appeal  from  an  order  denying  a  new 
trial  taken  61  days  after  the  entry  of  the  order 
will  be  dismissed.— Hellman  v.  Longley  (Cal.) 
17. 

8  305.  An  appeal,  taken  under  a  statute 
which  does  not  require  the  filing  of  an  under- 
taking for  costs  on  appeal,  will  not  be  dis- 
missed for  the  failure  of  appellant  to  file  an 
undertaking.— In  re  McPhee's  Estate  (Cal.)  878. 

A  notice  of  appeal  in  a  transcript  held  suffi- 
cient, though  containing  clerical  errors.— Mit- 
chel  v.  Gray  (Cal.  App.)  160. 

8  356.  Under  Code  Civ.  Proc.  8  030,  an  ap 
peal  from  a  judgment  not  taken  until  more 
than  six  months  after  the  entry  thereof,  can- 
not be  considered.— Houghton  Co.  v.  Kennedy 
(Cal.  App.)  005. 

An  order  overruling  a  demurrer,  made  more 
than  one  year  before  the  filing  of  the  record, 
cannot  be  reviewed. — Hawkins  v.  Brown  (Kan.) 
470. 

•Under  Comp.  Laws,  88  3425,  3426,  the  time 
for  taking  an  appeal  held  to  run  from  the  day  - 
the  court  made  its  decision  and  ordered  that 
judgment  be  entered  accordingly,  though  the 
judgment  was  not  entered  until  later.— Central 
Trust  Co.  of  California  v.  Holmes  Min.  Co. 
(Nev.)  300. 

Under  Act  Cong.  March  3,  1005,  c  1470,  8  12, 
S3  Stat  1081  (U.  S.  Comp.  St  Supp.  1007,  p. 
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208),  appeals  and  writs  of  error  from  the  Unit- 
ed States  Courts  In  the  Indian  Territory  to  the 
United  States  Court  of  Appeals  of  said  territory 
must  be  taken  within  six  months  from  the  date 
of  the  entry  sought  to  be  reviewed.— Porter  v. 
Brook  (Okl.)  646. 

Under  Act  Cong.  March  3,  1905,  c.  1479,  f  12, 
83  Stat  1081  (U.  S.  Comp.  St.  Supp.  1907.  p. 
208),  appeals  and  writs  of  error  from  the  United 
States  Courts  in  the  Indian  Territory  to  the 
United  States  Court  of  Appeals  of  said  territory 
must  be  taken  within  six  months  from  the  date 
of  the  entry  sought  to  be  reviewed.— Bickford  v. 
Bruce  (Okl.)  648. 

Under  Act  Cong.  March  3,  1905,  c  1479,  §  12, 
33  Stat.  1081  (if.  S.  Comp.  St  Supp.  1907.  p. 
208),  appeals  and  writs  of  error  from  the  United 
States  Courts  in  the  Indian  Territory  to  the 
United  States  Court  of  Appeals  of  said  territory 
must  be  taken  within  six  months  from  the  date 
of  the  entry  sought  to  be  reviewed.— Utterback 
v.  Rock  Island  Plow  Co.  (Okl.)  649. 

I  536.  A  petition  in  error,  to  review  an  or- 
der in  chambers  dissolving  a  garnishment,  will 
be  dismissed,  where  filed  with  the  clerk  of  the 
Supreme  Court  after  the  30  days  allowed  from 
the  making  of  the  order,  under  Wilson's  Rev. 
&  Ann.  St.  1903,  8  4759,-First  Nat  Bank  v. 
Spink  (Okl.)  1019. 

8  339.  When  an  order  discharging  a  garnish- 
ment is  made  under  Wilson's  Rev.  &  Ann.  St. 
1903,  8  4759,  the  judge  granting  the  order 
should  fix  the  time,  not  exceeding  30  days  from 
the  discharge  of  the  garnishment,  within  which 
petition  in  error  shall  be  filed.— First  Nat  Bank 
v.  Spink  (Okl.)  1019. 

Under  B.  &  C.  Comp.  8  550,  the  failure  of  one 
joint  appellant  to  sign  the  undertaking  on  ap- 
peal held  not  fatal.— Elliott  v.  Bozorth  (Or.)  632. 

•Under  Ballinger's  Ann.  Codes  &  St.  8  6502 
(Pierce's  Code,  8  1050),  a  notice  of  appeal  from 
an  order  held  too  late.— Loveday  v.  Parker 
(Wash.)  62. 

That  an  order  cannot  be  reviewed  on  appeal, 
because  the  notice  of  appeal  was  not  given 
in  time,  does  not  operate  to  dismiss  the  appeal 
as  to  other  orders  which  are  reviewable.— Love- 
day  v.  Parker  (Wash.)  62. 

An  appeal  bond  held  sufficient,  though  signed 
only  by  surety.— Fidelity  A  Deposit  Co.  of 
Maryland  v.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.) 
453. 

•Ballinger's  Ann.  Codes  &  St.  8  6502  (Pierce's 
Code,  8  1050).  limiting  the  time  for  taking  ap- 
peals from  orders  and  judgments,  construed.— 
Kath  v.  Histogenetic  Medicine  Co.  (Wash.)  464. 

'Appeal  from  the  mere  oral  announcement  by 
the  court  of  its  conclusion  held  premature, 
and  required  to  be  dismissed,  in  the  absence  of 
entry  of  formal  judgment— Robertson  v.  Shine 
(Wash.)  497. 

•Under  Ballinger's  Ann.  Codes  &  St.  86  6503, 
0504  (Pierce's  Code,  88  1051,  1052),  and  Sess. 
Laws  1899,  p.  79.  c.  49,  failure  of  a  defendant 
to  serve  his  codefendant  with  notice  of  appeal 
held  not  to  require  a  dismissal  of  the  appeal. — 
Sipes  v.  Puget  Sound  Electric  Ry.  Co.  (Wash.) 
723;  Harris  v.  Same  (Wash.)  728. 

Attorneys  for  defendant  appealing,  who  were 
also  attorneys  for  another  defendant  not  ap- 
pealing, held  entitled  to  serve  themselves  with  a 
notice  of  appeal  as  attorneys  for  the  defendant 
not  appealing. — Sipes  v.  Puget  Sound  Electric 
Ry^  Co.  (Wash.)  723 ;  Harris  v.  Same  (Wash.) 

Under  Sess.  Laws  1899,  p.  79,  c.  49,  posses- 
sion of  notice  of  appeal  by  attorneys  for  defend- 
ant not  appealing,  who  served  it  as  attorneys  for 
another  defendant  appealing,  held  sufficient  serv- 
ice on  them  as  attorneys  for  defendant  not  ap- 


pealing to  be  actual  notice  of  the  appeal  taken, 
so  as  not  to  require  a  dismissal. — Sipes  v.  Puget 
Sound  Electric  Ry.  Co.  (Wash,)  723;  Harris 
v.  Same  (Wash.)  728. 

Under  Sess.  Laws  1899,  p.  79,  c  49,  proof  of 
service  of  a  notice  of  appeal  on  a  party  who 
was  not  the  "prevailing  party"  held  sufficient 
so  as  not  to  require  a  dismissal,  notwithstand- 
ing it  was  not  filed  within  the  time  limited  for 
filing  proof  of  service  on  a  "prevailing  party.**— 
Sipes  v.  Puget  Sound  Electric  Ry.  Co.  (Wash.) 
723 ;  Harris  v.  Same  (Wash.)  728. 

f  6.    Supersedeas  or  stay  of  proceed i ngi. 

•Under  Const,  art  7,  6  6,  defining  the  juris- 
diction of  the  Supreme  Court,  the  Supreme 
Court  has  such  inherent  powers  as  are  neces- 
sary to  enable  it  to  exercise  the  appellate  juris- 
diction conferred  and  to  that  end  may  issue  a 
temporary  restraining  order.— Livesley  v.  Krebs 
Hop  Co.  (Or.)  71* 

•Pending  an  appeal  from  a  decree,  the  Su- 
preme Court  held  authorized  to  issue  a  tempo- 
rary restraining  order.— Livesley  v.  Krebs  Hop 
Co.  (Or.)  718. 

B.  &  C.  Comp.  6  420,  authorizing  injunctions 
pending  suits,  is  applicable  to  the  Supreme 
Court  when  it  exercises  Its  power  to  issue  a 
temporary  injunction,  and  it  should  allow  the 
writ  only  on  the  filing  of  the  undertaking  pro- 
vided for  by  section  419.— Livesley  v.  Kreba  Hop 
Co.  (Or.)  718. 

8  7.  Record  and  proceedings  not  in  rec- 
ord. 

•The  opinion  of  the  trial  court  rendered  in 
deciding  the  case  is  no  part  of  the  record  on 
appeal.— Lomita  Land  &  Water  Co.  v.  Robinson 
(Cal.)  10. 

•A  statement  in  the  brief  of  counsel  on  ap- 
peal, unsupported  by  anything  in  the  record, 
will  not  bo  considered— Millsap  v.  Balfour  (Cal.) 

668. 

•Where  a  motion  for  a  new  trial  does  not  li*. 
the  pendency  of  proceedings  preparatory  to  su<-h 
motion  does  not  extend  the  time  for  the  filing  of 
the  transcript  in  the  appellate  court. — In  re 
Heywood's  Estate  (Cal.)  825. 

•Certain  facts  held  not  to  excuse  lack  of  dil- 
igence in  filing  a  transcript  on  appeal. — In  re 
Heywood's  Estate  (Cal.)  825. 

•Under  court  rule  2  (78  Pac  vii)  the  time  for 
the  filing  of  a  transcript  on  appeal  in  a  pro- 
ceeding in  which  a  new  trial  is  authorised  held 
not  to  begin  to  run  until  the  motion  for  a  new- 
trial  has  been  disposed  of.— In  re  Heywood's 
Estate  (Cal.)  825. 

•One  appealing  from  orders  which  have  beeu 
destroyed  must  restore  the  same,  as  authorized 
by  St.  1906  (Ex.  Sess.)  p.  73,  so  as  to  furnish 
the  court  with  a  copy  of  the  orders,  as  requir- 
ed by  Code  Civ.  Proa  8  951.— In  re  Heywood's 
Estate  (Cal.)  825. 

•Findings  of  fact  cannot  be  attacked  on  ap- 
peal, where  the  evidence  is  not  before  the  appel- 
late court— Murphy  v.  Stelling  (Cal.  App.)  672. 

•On  appeal  from  judgment  sustaining  demur- 
rer to  petition  for  writ  of  review  and  dismissing 
the  writ  held,  that  the  petition  could  be  brought 
up  and  considered  as  the  return,  and  there- 
fore as  part  of  the  judgment  roll.  Code  Civ. 
Proa  8  1077.— Stoner  v.  City  Council  of  City  of 
Los  Angeles  (Cal.  App.)  692. 

•Findings  are  conclusive  on  appeal,  where  th* 
evidence  is  not  in  the  record.— Vance  Redwood 
Lumber  Co.  v.  Durphy  (Cal.  App.)  702. 

Where  an  appeal  to  the  district  court  from 
the  probate  court  is  taken,  the  district  court 
must  try  such  questions  of  law  as  arise  on  th » 
pleadings  or  as  appear  from  the  docket,  thourh 
no  statement  of  the  cast  la  presented. — Smith 
v.  Clyne  (Idaho)  40. 
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I  682.  Evidence  offered  and  refused  will  not 
be  considered  on  appeal  from  the  judgment,  un- 
less made  a  part  of  the  judgment  roll  by  bill 
of  exceptions.— Olympia  Mining  Co.  v.  Kerns 
(Idaho)  1031. 

Where,  on  appeal  by  a  garnishee,  the  tran- 
script does  not  contain  the  record  of  the  attach- 
ment suit  on  which  the  garnishment  proceedings 
were  based,  the  conclusion  of  the  trial  court  as 
to  the  validity  of  the  proceedings  therein  can- 
not be  reviewed. — Caldwell  Banking  &  Trust 
Co.  v.  Porter  (Or.)  541. 

On  a  joint  appeal,  one  transcript  Is  sufficient. 
—Elliott  v.  Bozorth  (Or.)  632. 

•Where  the  record  does  not  purport  to  con- 
tain all  the  evidence,  the  Supreme  Court  cannot 
pass  on  the  merits  of  the  case  or  the  sufficiency 
of  the  evidence  to  justify  the  decision. — Carter 
v.  Cummings-Nielson  Co.  (Utah)  334. 

•A  certificate  of  the  official  stenographer  and 
an  order  of  the  court  settling  the  bill  of  excep- 
tions held  not  to  show  that  the  bill  of  excep- 
tions contains  all  the  evidence.— Carter  v.  Cum- 
mings-Nielson Co.  (Utah)  334. 

Where  the  evidence  is  not  in  the  record,  the 
Supreme  Court  cannot  review  a  question  to  be 
determined  from  the  evidence. — Cunningham  v. 
Lakin  (Wash.)  447. 

In  the  absence  of  a  statement  of  facts,  the 
findings  establish  the  facts  on  appeal— Silver- 
stone  v.  Totten  (Wash.)  491. 

*  Where  the  findings  sustain  the  judgment,  and 
there  is  no  statement  of  facts  or  bill  of  excep- 
tions, there  is  no  question  for  review  on  appeal. 
—P.  T.  Crowe  &  Co.  v.  Brandt  (Wash.)  503. 

Where  no  error  is  predicated  on  the  exclusion 
of  testimony,  and  no  proper  exceptions  were 
taken  to  the  findings  of  fact  and  conclusions  of 
law,  the  statement  of  facts  will,  on  motion,  be 
stricken.— F.  T.  Crowe  &  Co.  v.  Brandt  (Wash.) 
503. 

An  order  granting  a  new  trial  moved  for  on 
several  grounds,  but  not  disclosing  the  specific 
reasons  of  granting  it,  held  not  reviewable  on 
appeal.— Best  v.  City  of  Seattle  (Wash.)  772. 

A  motion  for  a  new  trial  made  on  several 
grounds,  and  granted  without  assignment  of 
specific  reasons,  will  not  be  reversed  on  appeal 
on  affidavits  that  only  one  ground  was  consider- 
ed, especially  where  the  trial  judge  makes  no 
statement  of  the  points  considered.— Best  v. 
City  of  Seattle  (Wash.)  772. 

I  549.  Error  in  finding  against  plaintiff  and 
in  overruling  her  motion-  for  a  new  trial  must 
be  brought  into  the  record  by  motion  for  a  new 
trial  and  an  exception  to  the  denial  thereof,  all 
embraced  in  a  bill  of  exceptions,  as  provided  by 
Supreme  Court  rule  13  (26  Pac.  xii).— Davis  v. 
Ogden  (Wyo.)  1074. 

f  618.  A  certificate  attached  to  an  alleged  bill 
of  exceptions  held  insufficient  to  identify  the 
motion  for  a  new  trial,  or  to  show  the  making 
or  overruling  of  the  motion  and  an  exception 
thereto  as  a  part  of  the  record.— Davis  v.  Og- 
den (Wyo.)  1074. 

|  8.  Briefs. 

•Points,  made  for  the  first  time  in  the  reply 
brief,  held  out  of  the  orderly  presentation  of 
questions.— Murphy  v.  Stelling  (Cal.  App.)  672. 

|  758.  The  Supreme  Court  will  only  consider 
questions  arising  upon  the  specification  of  errors 
contained  in  appellant's  brief.— Lehane  v.  Butte 
Electric  Ry.  Co.  (Mont.)  1038. 


I  9. 


or  aban- 


Dismiasal,  withdrawal, 
donment 

•In  view  of  Code  Civ.  Proc  §  57,  delay  in 
prosecuting  appeals  from  orders  in  the  settle- 
ment of  the  estate  of  a  decedent  held  to  require 
the  dismissal  of  the  appeals.— In  re  Heywood's 
Estate  (Cal.)  825. 


•An  appeal  held  only  to  present  a  moot  case, 
and  therefore  to  be  dismissed.— Munger's  Laun- 
dry CO.  v.  Rankin  (Cal.  App.)  95. 

On  appeal  to  the  district  court  from  the  pro- 
bate court  on  questions  of  law  alone,  respond- 
ent moving  to  dismiss,  the  district  court  will 
not  determine  the  sufficiency  of  the  complaint. 
—Smith  v.  Clyne  (Idaho)  40. 

Where  a  transcript  on  appeal  has  been  strick- 
en from  the  files,  and  no  new  transcript  is  sub- 
stituted on  motion,  the  appeal  will  be  dismiss- 
ed.—State  v.  Squires  (Idaho)  411. 

I  803.  Under  Rev.  St  1887,  8  4823,  the 
dismissal  of  an  appeal  for  failure  to  file  bond 
is  an  affirmance  of  the  judgment,  unless  dis- 
missal is  expressly  made  without  prejudice.— 
West  v.  Dygert  (Idaho)  961 ;  Dygert  v.  Steele 
(Idaho)  962. 

fi  803.  Where  an  appeal  has  been  dismissed 
without  any  reservation  that  is  without  preju- 
dice to  another  appeal,  it  is  an  affirmance  of 
the  judgment.— West  v.  Dygert  (Idaho)  961; 
Dygert  v.  Steele  (Idaho)  962. 

•The  Supreme  Court  will  not  determine,  on 
a  writ  of  error,  whether  railroads  in  Oklahoma 
while'  a  territory  were  required  to  transport 
goods  at  reasonable  rates  after  the  territory 
has  become  a  state  and  adopted  a  Constitution, 
conferring  power  by  Const,  art.  9,  I  18,  to 
regulate  intrastate  rates  on  a  commission- 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Territory  (Okl.) 
265. 

•The  Supreme  Court  will  not  decide  an  ab- 
stract or  hypothetical  case,  from  the  determina- 
tion of  which  no  practical  relief  can  follow.— 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Territory  (Okl.) 
267. 

8  799.  Evidence  dehors  the  record  is  admis- 
sible in  the  Supreme  Court  to  show  that,  since 
a  decree  was  rendered,  appellant  has  so  dealt 
with  the  subject-matter  of  the  suit  as  to  pre- 
clude him  from  further  asserting  his  alleged 
right  on  appeal.— Thomas  v.  Booth-Kelly  Co. 
(Or.)  1078. 

A  controversy  held  not  settled  so  as  to  re- 
quire dismissal  of  an  appeal  by  the  defendant 
tendering  a  certain  amount  to  the  plaintiff  aft- 
er the  appeal;  the  offer  not  having  been  ac- 
cepted.—Loveday  v.  Parker  (Wash.)  62. 

•The  thing  sought  to  be  enjoined  having  been 
done  pending  the  appeal  from  the  judgment  for 
defendants,  held,  the  appeal  will  be  dismissed 
on  the  ground  that  there  is  now  no  controversy. 
—National  Surety  Co.  v.  Stephens  (Wash.)  449. 

Under  Sess.  Laws  1899,  p.  79,  c.  49,  failure  by 
a  defendant  to  serve  its  codefendant  with  no- 
tice of  its  appeal  held  not  to  require  a  dismissal 
of  the  appeal.— Wilson  v.  Puget  Sound  Electric 
Ry.  Co.  (Wash.)  727. 

|  10.  Dockets,    calendars,    and  proceed- 
ings preliminary  to  hearing. 

On  appeal  to  the  district  court  from  the  pro- 
bate court  on  questions  of  law  alone,  the  dis- 
trict court  should  docket  the  case  and  dispose 
of  the  same  according  to  the  issues  presented  by 
the  appeal.— Smith  v.  Clyne  (Idaho)  40. 

8  11.  Review — Scope  and  extent  la  gen- 
eral. 

If  there  is  no  evidence  upon  an  issue  which  is 
essential  to  the  judgment,  a  finding  thereon  is 
an  error  of  law,  and  on  appeal  from  an  order 
granting  a  new  trial  for  errors  of  law,  the  court 
may  look  into  the  bill  of  exceptions  to  see  if 
a  finding  noon  a  material  issue  has  any  sup- 
port from  the  evidence.— Winchester  v.  Becker 
(Cal.  App.)  74. 

In  an  action  to  rescind  a  contract  for  the  sale 
of  premises,  an  issue  held  to  be  material,  and 
the  court's  refusal  to  find  thereon  to  be  an 
error  of  law,  reviewable  on  appeal  from  an 
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order  granting  a  new  trial— Winchester  V. 
Becker  (Cal.  App.)  74. 

Upon  an  appeal  from  an  order  granting  a  new 
trial  "solely  upon  errors  of  law,"  the  appel- 
late court  can  review  only  errors  appearing  in 
the  record  exclusive  of  the  sufficiency  of  con- 
flicting evidence  to  justify  the  decision.— Win- 
chester v.  Becker  (Cal.  App.)  74. 

Where  the  owner  deposited  the  sum  claimed 
by  contractors  into  court  to  pay  any  sum  found 
due  the  contractors  and  lien  claimants,  and  the 
amount  found  due  the  contractors  was  paid 
and  the  liens  discharged,  the  distribution  of  the 
sum  awarded  the  contractors  among  persons 
obtaining  a  personal  judgment  against  them 
held  immaterial  on  appeal  by  the  owner;  his 
right  then  being  only  to  have  the  balance  of  his 
deposit  returned  to  him,  after  discharging  the 
liens.— Los  Angeles  Pressed  Brick  Co.  v.  Hig- 
gins  (Cal.  App.)  414. 

When  the  probate  court  has  not  passed  on 
an  issue  of  fact,  it  cannot  through  a  mistaken 
opinion  of  the  law  force  the  district  court  to  do 
so.— Smith  v.  Clyne  (Idaho)  40. 

Under  Rev.  St  1887,  §  4839,  where  an  appeal 
is  taken  from  probate  court  on  questions  of 
law  alone,  appellant  may  present  such  ques- 
tions as  arise  on  the  pleadings  or  files  in  the 
action,  or  appear  from  the  docket.— Smith  v. 
Clyne  (Idaho)  40. 

Where  a  notice  of  appeal  from  the  probate 
to  the  district  court  states  that  it  is  taken  on 
both  questions  of  law  and  fact,  and  no  ques- 
tions of  fact  were  tried  below,  the  appeal  will 
be  treated  as  on  questions  of  law  alone.— Smith 
v.  Clyne  (Idaho)  40. 

|  843.  Where  a  motion  to  make  more  defi- 
nite was  properly  overruled,  an  objection  that 
the  Supreme  Court  should  not  consider  the  mo- 
tion to  make  more  definite,  because  the  ruling 
thereon  was  not  preserved  by  exceptions,  be- 
comes immaterial,  and  need  not  be  considered. 
— Dackich  v.  Barich  (Mont)  931. 

5  843.  Where  the  court  on  appeal  decided 
that  plaintiff  was  not  entitled  to  recover  on  the 
case  made  by  hat  in  the  trial  court,  the  ques- 
tion whether  the  court  erred  in  receiving  testi- 
mony as  to  plaintiffs  damages  will  not  be  con- 
sidered.—Mitchell  v.  Henderson  (Mont.)  942. 

The  Supreme  Court  will  not  pass  on  a  specu- 
lative question  in  advance  of  the  ruling  of  the 
trial  court.— FIorence-Goldfield  Min.  Co.  v.  Dis- 
trict Court  of  First  Judicial  Dist  (Nev.)  389. 

•An  order  setting  aside  a  default  decree  for  in- 
sufficient reasons  was  not  erroneous,  where  the 
decree  was  properly  set  aside  on  other  grounds. 
— Waymire  v.  Shipley  (Or.)  807. 

The  court  on  appeal  will  determine  the  ques- 
tions of  law  that  must  control  when  applied  to 
facts  which  are  undisputed.— Little  v.  Herzinger 
(Utah)  639. 

S 12.  — —  Interlocutory,  collateral,  and 
supplementary  proceedings  and 
questions. 

Under  Code  Civ.  Proc.  §§  956.  963,  an  order 
dissolving  an  attachment  before  judgment  is  not 
reviewable  on  appeal  from  the  judgment. — Ken- 
nedy v.  Merickel  (Cal.  App.)  81. 

6  870.  An  appeal  from  a  judgment  of  dis- 
missal, or  for  defendant  after  sustaining  a  de- 
murrer to  the  complaint,  held  to  bring  under 
review  the  rulings  on  the  demurrer.— Litch  t. 
Kerns  (Cal.  App.)  897. 

{13.    Parties  entitled  to  allege  error. 

•In  the  absence  of  a  cross-appeal,  or  an  entry 
on  the  record  praying  therefor,  appellee  cannot 
have  alleged  errors  considered.— Turner  v.  Mills 
(Okl.)  5H8. 

•Where  the  record  in  an  attachment  suit  on 
which  garnishment  proceedings  were  based  was 


excluded  on  objection  of  the  garnishee,  the  lat- 
ter, having  invited  the  ruling,  cannot  complain 
on  appeal.— Caldwell  Banking  &  Trust  Co.  v. 
Porter  (Or.)  541. 

•A  respondent  held  not  entitled  to  maintain 
a  motion  to  strike  a  bill  of  exceptions  settled 
at  the  instance  of  his  counsel.— Dornsife  v.  Ral- 
ston (Or.)  713. 

(14.  —  Amendments,  additional 
proofs,  and  trial  of  oanse  anew. 

•A  new  trial  on  appeal  from  the  probate 
court,  as  contemplated  by  Rev.  St.  1887.  i 
4844,  implies  that  the  cause  has  been  once  tried, 
and,  if  there  was  no  issue  of  fact  and  no  trial 
below,  there  can  be  no  new  trial  of  such  issue 
in  the  district  court— Smith  v.  Clyne  (Idaho) 
40. 

•Where  an  appeal  is  taken  from  a  probate 
court  to  the  district  court  on  questions  of  law, 
if  the  district  court  reverses  the  probate  court, 
a  retrial  cannot  be  ordered  in  the  district  coort, 
as  the  cause  must  be  remanded  to  the  lower 
court  for  further  proceedings. — Smith  v.  Clyne 
(Idaho)  40. 

§15.  — —  Presumptions. 

•One  complaining  of  exclusion  of  evidence 
as  to  a  custom  of  doing  work  in  a  certain  way. 
held  required  to  show  by  the  record  that  the 
contract  for  the  work  in  question  did  not  pro- 
vide for  it  being  done  otherwise.— C  Scheerer 
&  Co.  v.  Deming  (Cal.)  155. 

The  court  having  heard  the  evidence  and 
denied  a  motion  for  a  new  trial,  all  presump- 
tions will  be  indulged  in  favor  of  the  correct- 
ness of  the  court's  findings  and  conclusions. 
—Fisher  v.  Frank  (Cal.  App.)  95. 

Where,  so  far  as  the  record  on  appeal  dis- 
closes, the  only  judgment  rendered  against  ap- 
pellant was  for  a  sum  taxed  as  the  adverse 
party's  costs,  it  will  be  presumed  that  the 
appeal  was  from  this  judgment— Bell  v.  Thomp- 
son (Cal.  App.)  158. 

•Error  held  required  to  be  affirmatively  shown, 
before  a  judgment  will  be  reversed. — In  re 
Wilkes  (Cal.  App.)  677. 

On  appeal  from  a  judgment  awarding  interest 
on  a  contract  uncertain  in  its  terms  respecting 
interest,  the  .District  Court  of  Appeal  will  pre- 
sume that  the  uncertainty  was  removed  by  evi- 
dence.—Vance  Redwood  Lumber  Co.  v.  Durphy 
(Cal.  App.)  702. 

•It  will  not  be  presumed,  on  appeal  from  a 
judgment  of  contempt,  that  the  district  judge 
acted  outside  his  jurisdiction.— State  v.  Walker 
(Kan.)  862. 

•In  the  absence  of  a  complete  record,  the  pre- 
sumption is  that  the  action  of  the  trial  court 
was  correct — Farmers'  &  Merchants'  Bank  of 
Coweta  v.  Sharum  (Okl.)  555. 

•It  will  be  presumed,  on  appeal  by  a  gar- 
nishee, in  order  to  support  the  judgment,  that 
the  trial  court  took  judicial  notice  of  the  record 
in  the  attachment  action,  though  there  was  no 
proof  of  such  action.— Caldwell  Banking  & 
Trust  Co.  v.  Porter  (Or.)  541. 

•Where  findings  of  the  trial  court  are  chal- 
lenged on  appeal  on  the  ground  of  the  insuffi- 
ciency of  the  evidence,  it  must  appear  that  the 
bill  of  exceptions  contains  all  the  evidence,  or 
the  appellate  court  will  presume  that  there  was 
other  evidence  sufficient  to  sustain  the  findinrs. 
—Carter  v.  Cummings-Nielson  Co.  (Utah)  334. 

•The  court  will  not  reverse  an  order  grant- 
ing a  new  trial,  but  without  reciting  the 
grounds  therefor,  where  there  is  a  ground  stated 
in  the  motion  on  which  it  can  be  sustained- 
Angus  v.  Wamba  (Wash.)  246. 

Where  a  party  takes  no  exceptions  to  the 
findings  of  fact  of  the  trial  court,  they  will  be 
as  binding  upon  him  on  appeal,  and  the  court 
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will  ordinarily  construe  liberally  In  support  of 
the  judgment—  Lauridsen  v.  Lewis  (Wash.) 
663. 

1 16.    Discretion  of  lower  oomrt. 

*A  motion  for  a  new  trial  is  addressed  to  the 
discretion  of  the  trial  court,  which  will  not  be 
reviewed,  in  the  absence  of  a  clear  abuse.— Bow- 
en  y.  Webb  (Mont.)  839. 

|  979.  A  motion  for  new  trial  is  addressed 
to  the  sound  discretion  of  the  trial  court,  and. 
in  the  absence  of  a  clear  showing  of  abuse  of 
such  discretion,  its  ruling  will  not  be  distrubed 
on  appeal.— Lehane  V.  Butte  Electric  By.  Co. 
(Mont.)  1088. 

A  motion  to  set  aside  a  judicial  sale  is  ad- 
dressed to  the  discretion  of  the  trial  court,  and 
in  the  absence  of  abuse  the  Supreme  Court  will 
not  interfere.— Sparks  t.  City  Nat.  Bank  of 
Lnwton  (Okl.)  5757 

•Where  the  probative  allegations  do  not  aver 
that  the  injury  apprehended  is  irreparable,  and 
the  chancellor  denies  a  temporary  injunction,  on 
appeal  the  action  of  the  lower  court  will  not 
be  reversed.— Noble  State  Bank  v.  Haskell 
(Okl.)  590. 

•The  trial  court  having  in  its  discretion  de- 
nied costs  to  either  party,  upon  setting  aside  a 
default  decree  of  foreclosure,  its  action  will  not 
be  disturbed  on  appeal. — Way  mi  re  v.  Shipley 
(Or.)  807. 

Under  Bev.  St.  1898,  |  8163,  it  being  the  dis- 
cretion of  the  court  to  submit  or  refuse  to  sub- 
mit particular  questions  of  fact,  error  cannot 
be  imputed  to  it  without  a  showing  of  an  abuse 
of  discretion.— Prye  v.  Kalbaugh  (Utah)  331. 

•The  granting  of  a  new  trial  for  insufficiency 
of  evidence  will  not  be  reviewed  on  appeal,  in 
the  absence  of  abuse  of  discretion. — Farrell  Co. 
t.  Ihrig  (Wash.)  52. 

•The  action  of  the  trial  court  in  permitting 
a  witness  who  had  violated  the  rule  to  tes- 
tify will  not  be  reviewed  unless  there  was  a 
manifest  abuse  of  discretion.— Hendelman  v. 
Kahan  (Wash.)  109. 

Bule  respecting  discretion  of  a  trial  court  on 
application  to  modify  judgment  entries  stated. 
— O'Bryan  v.  American  Inv.  &  Imp.  Co.  (Wash.) 
241. 

•A  motion  for  a  new  trial,  on  the  ground  of 
the  insufficiency  of  the  evidence  to  justify  the 
verdict,  calls  for  the  discretion  of  the  trial 
court,  which  will  be  reviewed  only  for  manifest 
abuse.— Angus  v.  Wamba  (Wash.)  246. 

1 17.  — —  Questions  of  fact,  Tordiota,  and 

findings. 

•The  court  on  appeal  may  draw  necessary  in- 
ferences from  the  findings  to  support  the  Judg- 
ment—Lomita  Land  &  Water  Co.  v.  Bobinson 
(Cal.)  10. 

•A  finding  of  the  trial  court  that  the  title 
of  a  grantee  was  derived  from  a  deed  of  trust 
and  not  from  a  decree  of  court,  not  assailed 
by  either  appellant  or  respondent,  is  final  on 
appeal— Mansfield  v.  Dist.  Agr.  Ass'n  No.  6 
(Cal.)  150. 

•Where  there  was  evidence  that  specifications 
were  attached  to  a  building  contract  at  the  time 
of  filing  and  were  filed  with  it,  the  Supreme 
Court  is  bound  by  the  trial  court's  finding  that 
such  was  the  fact— Hoffman-Marks  Co.  v. 
Spares  ^OCal.)  152;    H.  Raphael  Co.  v.  Grote 

I  1002.  Findings  on  conflicting  evidence  are 
conclusive  on  appeal.— Fogg  v.  Perris  Iir.  Dist. 
(Cal.)  316 ;  People  v.  Same,  Id. ;  Lawrence  v. 
Kilgore,  Id.  760;  Fisher  v.  Frank  (Cal.  App.) 
95:  8timson  Mill  Co.  v.  Hughes  Mfg.  Co.,  Id. 
322;  Houghton  Co.  v.  Kennedy,  Id.  905:  Do- 
nati  v.  Bighetti,  Id.  1128;  Northwest  Thresher 


Co.  v.  Dahlgren  (Wash.)  228;  Johnson  v. 
Johnson,  Id.  452. 

•A  finding  that  certain  assessment  work  to 
support  plaintiff's  mining  claim  had  been  done 
will  not  be  set  aside  on  appeal  because  based 
on  alleged  improbable  and  contradictory  evi- 
dence.—Miller  v.  Scoble  (Cal.  App.)  93. 

Where,  on  a  quantum  meruit  for  services,  wit- 
nesses variously  fixed  the  value  of  the  services, 
a  finding  of  the  court  on  the  question  of  value 
is  conclusive  on  appeal.— Bank  of  Mendocino  v. 
Brown  (Cal.  App.)  533. 

S  1010.  A  fact  finding  of  the  trial  court,  sup- 
ported by  substantial  evidence,  will  not  be  dis- 
turbed on  appeal.— Avdelcotte  v.  Billing  (Cal. 
App.)  698;  Meckel  v.  Nolan,  Id.  1128:  Le- 
hane v.  Butte  Electric  By.  Co.  (Mont.)  1038; 
Tonopah  Lumber  Co.  v.  Nevada  Amusement 
Co.  (Nev.)  636. 

•Where  the  evidence  is  conflicting,  the  verdict 
will  not  be  disturbed.— Church  v.  Van  Housen 
(Idaho)  86;  Sbepard  v.  Minneapolis  Threshing 
Mach.  Co.  (Wash.)  67;  Ottomeier  v.  Hornburg. 
Id.  285;  Murray  v.  Seattle  Electric  Co.,  Id. 
458. 

•The  trial  judge,  who  has  seen  a  witness  and 

observed  his  demeanor  on  the  stand,  is  more  ca- 
pable than  the  appellate  court  to  determine  his 
credibility.— Bowen  v.  Webb  (Mont.)  839. 

An  appellate  court  should  sparingly  exercise 
the  power  of  granting  a  new  trial  because  of 
excessive  damages.— Choctaw,  O.  &  G.  B.  Co. 
v.  Burgess  (Okl.)  271. 

A  verdict  of  $5,500  for  personal  injuries  hav- 
ing been  approved  by  the  trial  court,  held  that 
it  would  not  be  disturbed  by  the  Supreme  Court. 
—Choctaw,  O.  &  G.  B.  Co.  v.  Burgess  (Okl.) 
271. 

Under  Wilson's  Bev.  &  Ann.  St  Okl.  1903, 

L4493,  subd.  6,  Gen.  St.  Kan.  1905,  §  5202, 
in.  Code  Civ.  Proc.  §  306,  Mansf.  Dig.  Ark., 
I  5151  (Ind.  T.  Ann.  St.  1899.  §  3356).  an 
appellate  court  will  not  disturb  findings  of  the 
lower  court  which  there  is  evidence  reasonably 
tending  to  support.— Choctaw,  O.  &  G.  B.  Co. 
v.  Burgess  (Okl.)  271. 

•Findings  of  fact  by  a  master  in  a  suit  for 
an  accounting  substantially  within  the  issues 
and  supported  by  evidence  will  be  sustained  on  a 
writ  of  error.— Choctaw,  O.  &  G.  B.  Co.  v. 
Sittel  (Okl.)  363. 

•Exceptions  to  a  master's  report  will  be  over- 
ruled, where  the  evidence  on  the  facts  found  is 
conflicting.— Turner  v.  Mills  (Okl.)  558. 

{  1018.  Where  a  suit  after  issue  joined  is  re- 
ferred to  a  master  "to  take  evidence  and  report 
with  conclusion  of  law  and  fact  herein,"  such 
finding  of  fact  should  not  be  disturbed  if  there 
is  any  evidence  reasonably  tending  to  support 
it— Town  of  Sapulpa  v.  Sapulpa  Oil  &  Gas 
Co.  (Okl.)  1007. 

•Where  the  only  evidence  in  a  case  is  that 
of  plaintiff  and  defendant,  and  that  of  plaintiff 
tends  to  support  the  findings,  they  will  not  be 
disturbed.— Henker  v.  Lindsay  (Utah)  329. 

•The  court  on  appeal  in  an  action  at  law  held 
without  authority  to  weigh  the  evidence,  and  de- 
termine its  sufficiency.— Little  v.  Herzinger 
(Utah)  639. 

•The  evidence  being  conflicting  and  justifying 
the  judgment  for  defendant  in  an  action  for 
specific  performance  of  an  alleged  oral  contract 
sale,  held,  judgment  would  not  be  disturbed- 
Learned  v.  Iman  (Wash.)  449. 

•Judgment  for  defendants  in  action  by  wife 
to  quiet  title  as  against  creditors  of  husband  af- 
firmed—Canedy  v.  Skinner  (Wash.)  497. 
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I  18.  —  Harmless  error  in  general. 

•Where  a  finding  by  the  trial  court  was  im- 
material, and  not  within  the  issues,  even  if 
such  finding  was  erroneous,  it  was  not  preju- 
dicial.-Collins  v.  Gray  (Cal.)  142. 

*A  decree  of  court  confirming  original  pro- 
ceedings for  the  formation  of  an  irrigation  dis- 
trict, and  also  subsequent  proceedings  altering 
the  territory  affected,  and  approving  bond  sales, 
held  to  render  immaterial  any  error  in  a  prior 
decree  confirming  the  proceedings  up  to  the  order 
for  the  sale  of  the  bonds,  under  Code  Civ.  Proc. 
5  475.— Fogg  v.  Perris  Irr.  Dist.  (Cal.)  316; 
People  v.  Same,  Id. 

In  an  equity  suit,  the  action  of  the  court  in 
submitting  special  questions  of  fact  to  a  jury, 
and  in  rejecting  the  jury's  answers  thereto, 
held  not  prejudicial.— Mitchel  v.  Gray  (Cal. 
App.)  160. 

A  finding  of  the  court,  though  not  supported 
by  the  evidence,  is  harmless  error  where,  had 
the  finding  been  the  other  way,  the  result  would 
not  have  been  changed.— Marsh  v.  Lott  (Cal. 
App.)  163. 

•A  question  asked  a  witness  on  cross-examina- 
tion held  harmless  error,  even  if  improper. — 
Gondolfo  v.  Garbarino  (Cal.  App.)  203. 

•Misjoinder  of  parties  plaintiff  in  an  action 
by  owners  in  severalty  of  different  lots  for  the 
cancellation  of  the  warrant  of  assessment  for 
street  work,  held  not  prejudicial  to  defeudant.— 
Toomey  v.  Knobloeh  (Cal.  App.)  529. 

•In  an  action  by  a  member  of  a  firm  for  legal 
services,  a  failure  to  make  a  sufficient  finding 
upon  the  issue  that  the  services  were  rendered 
by  the  firm  held  no  ground  for  reversal.— Aydel- 
cotte  v.  Billing  (Cal.  App.)  698. 

•Under  Gen.  St.  1901,  §  4574,  where  error,  if 
any,  in  construing  a  pleading  was  in  favor  of 
the  party  complaining,  held  not  prejudicial.— 
St.  Louis  &  S.  F.  R.  Co.  v.  Stone  (Kan.)  471. 

S  1062.  In  an  action  for  injury  to  a  smelter 
employe  caused  by  a  collision  while  running  an 
electric  motor,  error  in  submitting  special  is- 
sues held  not  prejudicial— Mitchell  v.  Boston  & 
M.  Consol.  Copper  &  Silver  Mining  Co.  (Mont.) 
1033. 

•Refusal  of  continuance  held  harmless.— Port 
Blakely  Mill  Co.  v.  Hartford  Fire  Ins.  Co. 
(Wash.)  781. 

§  19.  — —  Harmless  error  in  pleading. 

•Where  it  is  clear  that  defendant  suffered  no 
substantial  injury  because  the  prayer  for  relief 
was  not  formally  added  to  the  complaint,  held 
that  Code  Civ.  Proc.  $  475,  as  to  the  effect  of 
technical  errors,  applied.— Murphy  v.  Stelling 
(Cal.  App.)  672. 

•Overruling  a  demurrer  to  complaint  which 
failed  to  allege  jurisdictional  facts  held  not 
prejudicial  error.— Peterson  v.  Barry  (Wash.) 

The  court  on  appeal  will  disregard  the  vari- 
ance between  the  complaint  and  the  proof,  and 
will  treat  the  complaint  as  amended  to  corre- 
spond with  the  proof.— Cunningham  v.  Lakin 
(Wash.)  447. 

•Denial  of  motions  to  make  more  definite  and 
certain  Acid  not  prejudicial  error.— Hopkins  v. 
Crane  (Wash.)  772. 

i  1039.  Under  Pierce's  Code,  §  420  (Bal- 
linger's  Ann.  Codes  &  St.  §  4919),  held  that 
where  a  variance  between  allegations  and  proof 
is  not  shown  to  have  misled  a  party  on  the 
merits,  it  is  of  no  avail  to  him  on  appeal.— 
South  Tacoma  Fuel  &  Transfer  Co.  v.  Tacoma 
Ry.  &  Power  Co.  (Wash.)  970. 

I  1040.  Any  error  in  overruling  motions  and 
demurrers  against  the  complaint  held  harmless, 
where  the  case  was  submitted  on  an  agreed 


statement  of  facts.— State  v.  Jensen  (Wash.) 
1117. 

I  SO.    Harmless  error  in  admission  of 

evidence-. 

In  an  action  by  an  employe  for  personal  in- 
juries, the  refusal  to  strike  out  a  certain  answer 
given  by  plaintiff  on  cross-examination  held 
prejudicial  error. — Sterne  v.  Mariposa  Commer- 
cial &  Mining  Co.  (Cal.)  68. 

•Where  a  party  by  cross-examination  elicits 
and  restores  to  the  record  incompetent  testi- 
mony, which  on  his  motion  had  been  stricken 
out,  he  is  not  prejudiced  by  its  repetition  on  re- 
direct examination.— St.  Louis  &  S.  F.  R.  Co.  v. 
Gaba  (Kan.)  453. 

§  1051.  The  admission  in  evidence  in  a  con- 
tempt proceeding  of  matter  of  which  the  court 
would  nave  taken  notice  without  proof  was  not 
prejudicial.— State  v.  Kindseder  (Kan.)  1025. 

The  admission  of  incompetent  and  immaterial 
evidence,  that  appears  to  have  prejudiced  sub- 
stantial rights,  held  reversible  error. — Meek  v. 
Daugherty  (Old.)  557. 

•Defendants  in  conversion  held  not  prejudiced 
by  the  admission  of  evidence  of  the  cost  of  the 
articles  converted,  before  proof  that  the  articles 
had  no  market  value.— Pennington  v.  Redman 
Van  &  Storage  Co.  (Utah)  115. 

•In  an  action  for  damages  to  a  house  and  lot, 
error  in  permitting  plaintiff  to  give  an  estimate 
of  the  amount  of  the  damages  held  not  ground 
for  reversal.— French  v.  West  Seattle  Light  & 
Water  Co.  (Wash.)  60. 

•In  an  action  against  a  water  company  for 
injuries  to  a  house  and  lot  by  reason  of  a  wa- 
ter pipe  breaking  and  flooding  the  premises, 
error,  if  any,  in  admitting  certain  evidence,  hrld 
nonprejudicial.— French  v.  West  Seattle  Light 
&  Water  Co.  (Wash.)  60. 

•In  an  action  for  damage  to  growing  timber, 
the  refusal  to  strike,  as  not  responsive,  an  an- 
swer to  a  question  as  to  what  kind  of  timber 
there  was  on  the  land,  that  there  was  pine,  fir, 
and  "quite  a  bit  of  cedar  too,"  was  harmless, 
where  the  same  witness  and  others  afterward 
testified  as  to  the  amount  of  cedar  thereon.— 
Johnson  v.  Northport  Smelting  &  Refining  Co. 
(Wash.)  746. 

•The  denial  of  a  motion  to  strike  an  answer 
as  not  being  responsive  held,  under  the  cirm in- 
stances, not  reversible  error— Johnson  v.  North- 
port  Smelting  &  Refining  Co.  (Wash.)  746. 

S  21.    Harmless  error  in  exclusion  of 

_  evidence. 

•Exclusion  of  evidence  held  harmless,  in  view 
of  other  testimony  of  witness.— C.  Scheerer  & 
Co.  v.  Deming  (Cal.)  155. 

I  1057.  Any  error  in  excluding  evidence  was 
harmless  where  the  fact  involved  was  undisput- 
ed.—Donati  v.  Righetti  (Cal.  App.)  1128. 

I  1057.  The  sureties  on  a  bond  to  relea^ 
an  attachment  being  bound  thereby  to  pay  any 
judgment  against  their  principal  on  his  failure 
to  pay,  any  error  in  excluding  testimony  in 
an  action  on  the  bond  as  to  the  value  of  th* 
attached  property  need  not  be  considered  oo 
their  appeal—  Dackich  v.  Barich  (Mont.)  931 

§  22.  —  Harmless  error  in  instructions. 

•In  an  action  for  an  injury  from  the  negligent 
operation  of  defendant's  train  an  instruction 
held  without  prejudice  to  defendant. — Johnson 
v.  Southern  Pac.  R.  Co.  (Cal.)  520. 

Where  special  findings  showed  that  a  passen- 
ger's conduct  did  not  contribute  to  her  injury. 
held  unnecessary  to  consider  whether  an  instruc- 
tion as  to  contributory  negligence  was  accurate. 
—Peterson  v.  Baker  (Kan.)  373. 

Error,  if  any,  in  the  refusing  of  an  instruc- 
tion, held  harmless.— Peterson  t.  Baker  (Kan.) 
873. 
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|  1068.  Refusal  of  an  instruction  in  an  ac- 
tion for  injury  to  a  smelter  employe  while  run- 
ning a  motor  held  not  prejudicial  error.— Mitch- 
ell v.  Boston  &  M.  Conaol.  Copper  &  Silver  Min. 
Co.  (Mont)  1033. 

•Where  the  verdict  was  for  defendant,  and 
the  evidence  was  sufficient  to  justify  a  finding 
of  contributory  negligence  as  a  matter  of  law. 
a  judgment  for  defendant  should  be  affirmed 
notwithstanding  any  errors  in  instructions.— 
Carroll  v.  Grande  Ronde  Electric  Co.  (Or.)  552. 

•In  conversion,  an  instruction  authorizing  an 
allowance  to  plaintiff  of  costs  and  expenses 
in  obtaining  possession  of  a  part  of  the  goods 
held  not  prejudicial  to  defendants. — Pennington 
v.  Redman  Van  &  Storage  Co.  (Utah)  115. 

f  23.  —  Error    waived    in  appellate 

court. 

•Errors  assigned,  but  not  argued,  will  be 
treated  as  abandoned.— Bootbroya  v.  Board  of 
Com'rs  of  Larimer  County  (Colo.)  255. 

*AU  errors  not  clearly  pointed  out  and  insist- 
ed on  in  the  brief  of  the  complaining  party  will 
be  deemed  waived  by  the  Supreme  Court— Choc- 
taw, O.  4  O.  R.  Co.  v.  Sittel  (Okl.)  363. 

•When  the  brief  of  plaintiff  in  error  fails  to 
preserve  any  point  complained  of  by  specifica- 
tion of  error,  the  question  is  waived.— Noble 
State  Bank  v.  Haskell  (Okl.)  590. 

S  24.  — —  Subsequent  appeals. 

5  1097.  Where  every  question  presented  on 
a  second  appeal  was  determined  on  a  former 
appeal,  the  second  appeal  will  be  dismissed.— 
Olympia  Mining  Co.  v.  Kerns  (Idaho)  1031. 

I  1097.  The  opinion  of  the  Supreme  Court 
on  appeal  is  the  law  of  the  case  on  a  subsequent 
trial.— Sullivan  v.  Seattle  Electric  Co.  (Wash.) 
1109. 

f  26.  Determination  and  disposition  of 
eanse. 

I  1177.  Circumstances,  in  an  action  for  neg- 
ligence, held  to  require  reversal  of  judgment 
for  the  agent  and  judgment  against  the  prin- 
cipal, and  remand  for  new  trial.— Bradley  v. 
Rosenthal  (Cal.)  875. 

•Where  an  appeal  was  prosecuted  from  a 
judgment  for  costs,  held,  that  the  question  of 
costs  could  not  be  further  litigated,  since  it 
must  be  presumed  that  all  questions  respecting 
•the  amount  thereof,  or  the  regularity  of  the 
proceedings  upon  which  the  judgment  was  bas- 
ed, were  litigated  on  the  appeal.— Bell  v.  Thomp- 
son (Cal.  App.)  158. 

•In  an  action  in  two  counts  for  money  had 
and  received,  the  demurrer  being  overruled  as 
to  the  first  count  and  sustained  as  to  the  sec- 
ond, on  remand  the  issues  as  to  the  first  count 
need  not  be  retried,  and,  after  retrial  of  the 
second  count,  judgment  may  be  given  on  the 
first  count  in  accordance  with  the  findings  al- 
ready made,  and  on  the  second  count  pursuant 
to  the  findings  on  retrial.— Fox  v.  Monaban  (Cal. 
App.)  765. 

•Where  an  issue  of  fact  was  tendered  in  the 
probate  court,  and  the  appeal  is  taken  on  ques- 
tions of  law  alone,  and  the  district  court  re- 
verses the  lower  court  on  such  questions  of  law, 
under  Rev.  St.  1887,  S  4844,  the  district  court 
may  order  a  new  trial  in  the  probate  court 
unless  the  issues  of  law  dispose  of  the  case- 
Smith  v.  Clyne  (Idaho)  40. 

On  reversing  an  appeal  from  the  probate 
court  on  a  question  of  law  alone,  the  district 
court  should  remand  with  instructions  to  pro- 
ceed in  accordance  with  the  judgment  of  the 
district  court.— Smith  v.  Clyne  (Idaho)  40. 

•Where  the  court  fails  to  find  on  all  the 
material  issues,  the  judgment  will  be  reversed, 
unless  a  finding  thereon  would  not  affect  the 
judgment— Uhrlaub  v.  McMahon  (Idaho)  784. 


I  1203.  Where  the  Supreme  Court  on  appeal 
held  that  the  plaintiff  could  not  sue,  the  trial 
court  after  remand  properly  dismissed  the  ac- 
tion.—Olympia  Mining  Co.  v.  Kerns  (Idaho) 

1031. 

i  1202.  Where  the  Supreme  Court  held  that 
plaintiff  could  not  sue,  the  trial  court  after  re- 
mand, in  the  absence  of  a  change  of  plaintiff, 
properly  refused  to  admit  proof  of  plaintiff's 
cause  of  action.— Olympia  Mining  Co.  v.  Kerns 
(Idaho)  1031. 

Under  Wilson's  Rev.  &  Ann.  St.  Okl.  1903, 
f  4493,  subd.  4,  Gen.  St.  Kan.  1905,  f  5202, 
Kan.  Code  Civ.  Proc.  $  306.  Mansf.  Dig.  Ark. 
S  ,5151  (Ind.  T.  Ann.  St  1899,  §  3356),  where 
a  verdict  for  damages  appears  to  have  been 
given  under  the  influence  of  passion  or  prejudice, 
appellate  courts  should  reverse  and  remand  for 
a  new  trial,  in  some  cases  directing  the  trial 
court  to  give  plaintiff  the  option  to  remit  the 
excess  and  allow  him  to  take  judgment  for  the 
residue.— Choctaw,  O.  &  G.  R.  Co.  v.  Burgess 
(Okl.)  271. 

•The  amount  of  damages  allowed  on  account 
of  error  in  an  instruction  being  severable,  a  new 
trial  would  not  be  allowed  for  the  error,  if  such 
damages  be  remitted.— Eaton  v.  Blackburn  (Or.) 
539. 

The  affirmance  of  the  trial  court's  decree  does 
not  necessarily  sustain  all  of  its  findings  of  fact. 
-De  Bow  v.  Wc'lenberg  (Or.)  717. 

•Though  a  decree  confirming  an  order  of  sale 
of  mortgaged  property  was  void,  the  case  being 
tried  de  novo  in  the  Supreme  Court,  and  all 
the  evidence  being  before  it,  upon  a  finding  for 
plaintiff  a  decree  of  foreclosure  may  be  entered 
in  the  Supreme  Court.— Waymire  v.  Shipley 
(Or.)  807. 

Where  the  jury  returned  a  verdict  for  a  spe- 
cified sum  and  interest  the  error  of  the  court  in 
fixing  the  date  from  which  interest  should  be 
computed  held  not  to  require  a  retrial  of  the  ac- 
tion.— Pelton  v.  Smith  (Wash.)  460. 

A  judgment  in  petitioner's  favor  against  plain- 
tiff and  defendant  where  plaintiff  did  not  ap- 
peal, was  final  as  to  it,  so  that  a  reversal  of 
the  judgment  against  defendant  did  not  affect 
plaintiff.— Exposition  Amusement  Co.  v.  Empire 
State  Surety  Co.  (Wash.)  464. 

•Error  cannot  be  predicated  on  the  failure 
to  direct  a  verdict  for  nominal  damages.— Stor- 
seth  v.  Folsom  (Wash.)  492. 

APPEARANCE 

By  attorney  general,  see  Attorney  General. 

I  26.  In  foreclosure,  the  mortgagor  thereof 
having  died,  a  decree  was  taken  against  minor 
heirs  as  on  default.  More  than  12  years  after- 
wards, and  after  the  youngest  had  reached  ma- 
jority, the  heirs  moved  to  vacate  the  judgment, 
because  they  had  not  been  legally  served,  and 
the  petition  did  not  state  a  cause  of  action. 
Held,  that  the  last  ground  of  the  motion  con- 
stituted a  general  appearance,  and  cured  any 
defective  service  of  summons. — Barnett  v.  Hol- 
yoke  Mut  Fire  Ins,  Co.  (Kan.)  962. 

I  9.  A  motion  by  defendant  to  set  aside  a 
judgment  against  him  which  contains  both  ju- 
risdictional and  nonjufisdictional  grounds  con- 
stitutes a  general  appearance.— Barnett  v.  Hol- 
yoke  Mut.  Fire  Ins.  Co.  (Kan.)  962. 

•Where  defendant,  against  whom  service  by 
publication  was  had,  appeared  after  judgment 
and  asked  to  have  judgment  set  aside,  and  for 
leave  to  defend,  by  his  voluntary  appearance 
he  submitted  to  the  jurisdiction  of  the  court  for 
a  trial  on  the  m^ta  of  the  defense.— Waymire 
v.  Shipley  (Or.)  807. 
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APPLIANCES. 

Liability  of  employer  for  defects,  sea  Master 
and  Servant,  §§  2,  6,  10. 

APPLICATION. 

For  continuance  in  criminal  prosecution,  see 
Criminal  Law,  f  7. 

APPOINTMENT. 

Of  executor  or  administrator,  see  Executors 

and  Administrators,  f  1. 
Of  guardian,  see  Guardian  and  Ward,  f  1- 

Of  public  officer*. 

See  Justices  of  the  Peace,  |  1;  Sheriffs  and 
Constables,  §  1. 

Receiver  for  insolvent  corporation,  see  Corpora- 
tions, |  7. 

APPORTIONMENT. 

Of  expenses  of  improvement  of  drainage  dis- 
trict, see  Drains,  §  2. 

APPROPRIATION. 

For  payment  of  municipal  debts,  see  Municipal 
Corporations,  g  7. 

Of  water  rights  in  general,  see  Waters  and  Wa- 
ter Courses,  f  2. 

APPROVAL 

Of  attachment  bond,  see  Attachment,  |  1. 

ARBITRATION  AND  AWARD. 

See  Reference. 

f  1.  Award. 

•An  award  is  a  final  judgment,  both  at  law 
and  in  equity,  and  cannot  be  classed  as  a  con- 
tract, sealed  or  unsealed. — Olston  v.  Oregon  Wa- 
ter Power  &  Ry.  Co.  (Or.)  538. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  g  3. 

In  criminal  prosecutions,  see  Criminal  Law,  g  10. 

ARMY  AND  NAVY. 

Special  or  local  laws  relating  to  support  of  re- 
latives of  veterans,  see  Statutes,  f  2. 

ARRAIGNMENT. 

See  Criminal  Law,  g  5. 

ARREST. 

See  Bail;  Prisons. 

Illegal  arrest,  see  False  Imprisonment- 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  Criminal  Law,  g  16. 

ARSON. 

Requisites  and  sufficiency  of  indictment,  see  In- 
dictment and  Information,  g  4. 


•The  offense  of  willfully  burning  property  to 
defraud  the  insurer  denounced  by  Pen.  Code, 
g  548,  may  be  complete,  though  the  policy  is 
invalid  if  the  defendants  believed  it  to  be  valid, 
and  committed  the  act  with  intent  to  collect  on 
the  policy.— People  v.  Morley  (Cal.  App.)  84. 

Proof  that  insurer  was  a  de  facto  corpora- 
tion and  acting  as  an  insurance  company  held 
sufficient  proof  of  its  corporate  existence  in  a 
prosecution  for  burning  property  with  intent 
to  defraud  the  insurer.— People  v.  Morley  (Cal. 
App.)  84. 

In  a  prosecution  for  willfully  burning  cer- 
tain personal  property  with  intent  to  defraud 
the  insurer,  evidence  held  to  sufficiently  estab- 
lish the  corpus  delicti  prior  to  the  introduction 
of  certain  confessions.— People  v.  Morley  (CaL 
App.)  84. 

ASSAULT  AND  BATTERY. 

g  1.   Criminal  responsibility. 

Pen.  Code,  g  246,  imposing  the  death  penalty 
upon  a  person  undergoing  a  life  sentence  in  the 
Stste  Prison,  who  with  malice  aforethought  as- 
saults another  with  a  deadly  weapon,. is  consti- 
tutional.—People  v.  Quijada  (Cal.)  688. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  Eminent  Domain,  g  3. 

Of  damages,  see  Damages,  g  5. 

Of  expenses  of  public  improvements,  see  Drains, 
g  2 ;  Municipal  Corporations,  g  3. 

ASSETS. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators, g  2. 

ASSIGNMENT  OF  ERRORS. 

See  Criminal  Law,  g  22. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  Fraudulent  Convey- 
ances. 

Transfer  of  cause  of  action  ground  for  abate- 
ment, see  Abatement  and  Revival,  g  L 

Tranafer$  of  particular  specie*  of  property, 
rights,  or  instrument!. 
See  Judgment,  g  11 ;  Patents,  g  1. 
Corporate  shares,  see  Corporations,  g  3. 
Lease,  see  Landlord  and  Tenant,  g  2. 

g  1.    Requisites  and  validity. 

•Statement  as  to  assignability  of  an  officer's 
salary— In  re  Wilkes  (Cal.  App.)  677. 

g  2.   Rights  and  liabilities  of  parties. 

♦The  courts  will  protect  an  assignee  of  a 
chose  in  action  pendente  lite  against  the  act  of 
the  assignor  ana  against  the  act  of  the  debtor 
after  notice  of  the  assignment.— King  v.  Miller 
(Or.)  542. 

g  8.  Actions. 

•An  assignee  of  a  cause  of  action  pendente 
lite  may  continue  the  action  in  the  name  of 
his  assignor,  and  he  may  control  the  action,  and 
prevent  the  assignor  from  dismissing  it  against 
his  objection.— King  v.  Miller  (Or.)  542. 

•An  assignee  of  a  chose  in  action  may  main- 
tain an  action  thereon  in  his  own  name,  though 
he  pays  no  consideration  therefor. — King  v.  Mil- 
ler (Or.)  542. 

•An  assignee  of  a  chose  in  action  may  main- 
tain an  action  thereon  in  bis  own  name,  with- 
out disclosing  in  his  complaint  his  representative 
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capacity,  though  be  Is  a  mere  agent,  with  no 
beneficial  interest.— King  v.  Miller  (Or.)  542. 

The  rule  requiring  plaintiff  suing  in  a  repre- 
sentative capacity  to  disclose  for  whom  he  is 
trustee  held  not  to  apply  to  an  action  by  an  as- 
signee of  a  chose  in  action.— King  v.  Miller 
(Or.)  542. 

In  an  action  by  an  assignee  of  a  judgment 
obtained  by  a  bank  against  an  attorney,  who 
had  collected  the  judgment  assigned  to  the  bank 
for  collection,  proof  of  the  consideration  of  the 
assignment  of  the  judgment  to  the  bank  was 
admissible.— King  v.  Miller  (Or.)  542. 

•Though  a  statute  authorizes  the  substitution 
of  an  assignee  of  a  chose  in  action  pendente  lite, 
the  assignee  may,  if  he  desires,  continue  the 
action  in  the  name  of  the  original  party,  with- 
out filing  a  supplemental  complaint.— King  v. 
Miller  (Or.)  542. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  f  2. 

ASSOCIATIONS. 

Limitations  in  action  to  recover  property  held 
In  trust  by  agricultural  association,  see  Lim- 
itation of  Actions,  8  1. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated ;  Money  Lent ;  Money  Re- 
ceived; Work  and  Labor. 


ASSUMPTION. 


By  judge  as  to  facts,  see  Trial,  §  5. 
Of  risk  by  ei 
68  6,  7,  10. 


risk  by  employe-,  see  Master  and  Servant, 


ATTACHMENT. 

See  Execution;  Garnishment. 

Exemptions,  see  Homestead. 

General  verdict  in  action  on  attachment  bond, 

see  Trial,  §  & 
Harmless  error  in  action  on  attachment  bond, 

see  Appeal  and  Error,  8  21. 
Of  vessel,  see  Shipping,  {  1. 
Orders  reviewable  on  appeal   from  principal 

judgment,  see  Appeal  and  Error,  §  12. 
Parties  entitled  to  allege  error,  see  Appeal  and 

•Error,  8  13. 

|   1.   Li  Abilities  on  bonds  or  undertak- 
ing*. 

8  350.  In  an  action  on  a  bond  for  release 
of  an  attachment,  the  evidence  held  to  sustain 
a  finding  that  the  undertaking  sued  on  was  the 
same  as  that  executed  by  defendants  — Dackich 
v.  Barich  (Mont.)  931. 

8  349.  In  an  action  on  a  bond  for  release 
of  an  attachment,  the  complaint  held  sufficient- 
ly definite  and  certain.— Dackich  v.  Barich 
(Mont.)  931. 

8  349.  In  an  action  on  a  bond  for  release 
of  an  attachment,  that  the  complaint  described 
the  bond  as  an  "undertaking  pursuant  to  law" 
when  it  was  in  fact  a  common-law  bond  would 
be  immaterial,  where  the  undertaking  was  vet 
out  in  the  complaint— Dackich  v.  Barich 
(Mont.)  931. 

8  348.  In  an  action  on  a  bond  to  release  an 
attachment,  the  attachment  creditor  held  the 
real  party  in  interest,  and  the  proper  party  to 
sue  thereon.— Dackich  v.  Barich  (Mont.)  931. 


8  345.  The  failure  to  approve  a  bond  for  re- 
lease of  an  attachment  until  after  the  attach- 
ment was  released  would  not  bar  an  action 
thereon  by  the  attachment  creditor,  as  the 
formal  approval  of  the  undertaking  by  plain- 
tiff's attorney  was  for  the  protection  of  the 
officer  making  the  levy.— Dackich  v.  Barich 
(Mont.)  931. 

8  338.  A  bond  to  release  an  attachment 
held  to  require  the  sureties  to  pay  any  judg- 
ment recovered  by  the  attachment  plaintiff  if 
the  defendant  did  not  do  so.— Dackich  v.  Bar- 
ich (Mont)  981. 

ATTESTATION. 

Of  will,  see  Wills,  8  3. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  Trial,  fi  3. 

Argument  and  conduct  of  counsel  at  trial  in 

criminal  prosecutions,  see  Criminal  Law,  8 

Attorneys  as  public  officers,  see  Attorney  Gen- 
eral. 

Attorney's  fees  in  action  to  foreclose  assessment 

lien  for  public  improvements,  see  Municipal 

Corporations,  8  3. 
Attorney's  fees  in  condemnation  proceedings, 

see  Eminent  Domain,  8  8. 
Attorneys  in  fact,  see  Principal  and  Agent. 
Harmless  error  in  action  for  attorney's  services, 

see  Appeal  and  Error,  8  18. 
Harmless  error  in  argument  of  counsel,  see 

Criminal  Law,  8  29. 
Special  findings  in  action  for  legal  services, 

see  Trial,  8  o. 

8  1.   The  office  of  attorney. 

•An  attorney's  conviction,  in  the  federal 
courts,  of  a  felony  or  misdemeanor  involving 
moral  turpitude  is  conclusive  evidence  of  his 
guilt  thereof  in  a  disbarment  proceeding,  under 
R.  &  C.  Comp.  8  1087.  subd.  1.— State  v.  Biggs 
(Or.)  713. 

Conviction  of  an  attorney  in  the  federal  courts 
of  "conspiracy  to  suborn  perjury"  held  not  con- 
clusive evidence  of  the  attorney's  commission  of 
acts  warranting  bis  disbarment,  under  B.  &  C. 
Comp.  8  1067,  subd.  1.— State  v.  Biggs  (Or.)  713. 

8  2.    Retainer  and  authority.  . 

Under  the  facts,  held,  an  attorney  had  author- 
ity to  make  a  stipulation.— Teich  v.  San  Jose 
Safe  Deposit  Bank  of  Savings  (CaL  App.)  167. 

ATTORNEY  GENERAL. 

Proceedings  to  close  up  insolvent  bank  by,  see 
Banks  and  Banking,  8  1- 

8  7.  Under  Const,  art.  6,  8  1  (Bunn's  Ed. 
f  134),  and  Wilson's  Rev.  &  Ann.  St.  1903. 
I  6567,  the  Attorney  General  has  no  power  to 
sue  in  the  name  of  the  state,  or  prosecute  and 
defend,  except  when  requested  by  the  Governor 
or  a  branch  of  the  Legislature.— State  v.  Hus- 
ton (Okl.)  982. 

8  7.  The  word  "when,"  as  used  in  an  act 
providing  that  the  Attorney  General  shall  ap- 
pear for  the  state,  and  bring  actions  "when" 
requested  by  the  Governor  or  the  Legislature, 
means  no  more  than  "ha  case"  or  "if."— State 
v.  Huston  (Okl.)  982. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  81  2,  3. 
Of  attorney,  see  Attorney  and  Client,  §  2. 
Of  broker,  see  Brokers,  8  L 
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Of  corporate  officers  or  agents,  see  Corpora- 
tions, {  5. 
Of  state  officers,  see  States,  {  1. 
Of  town  officers,  see  Towns,  f  1. 

AUTOMOBILES. 

Taking  case  or  question  from  jury  in  action  for 
injuries  caused  by,  see  Trial,  f  4. 

AWARD. 

See  Arbitration  and  Award,  §  1. 

BAIL 

f  1.   In  criminal  prosecutions. 

Under  Pen.  Code,  |  1279,  it  is  no  objection 
to  the  qualification  of  persons  offered  as  bail 
that  they  are  friends  or  relatives  of  accused. — 
Ex  parte  Ruef  (Cat.  App.)  89. 

•Sureties  offered  on  a  bail  bond  may  be 
placed  on  oath,  and  they  and  witnesses  as  to 
their  property  may  be  fully  examined  and  cross- 
examined  by  the  district  attorney.— Ex  parte 
Ruef  (Cal.  App.)  89. 

Under  Pen.  Code,  §  1279.  a  surety  is  quali- 
fied as  bail  if  he  owns  sufficient  real  or  per- 
sonal property  either  in  the  county  or  else- 
where.—Ex  parte  Ruef  (Cal.  App.)  89. 

Under  Pen.  Code,  |  1279,  the  court  will  rare- 
ly refuse  a  surety  on  a  bail  bond  because  he 
was  a  nonresident  of  the  county,  in  the  absence 
of  some  other  suspicious  circumstance. — Ex 
parte  Rnef  (Cal.  App.)  89. 

Under  Pen.  Code,  I  1279,  it  is  sufficient  if  a 
surety  on  a  bail  bond  is  a  resident  of  the  state 
and  is  a  householder  or  a  freeholder.— Ex  parte 
Ruef  (Cal.  App.)  89. 

Under  the  federal  and  state  Constitutions,  the 
Legislature  may  not  prescribe  rules  as  to  sure- 
ties so  burdensome  as  to  deprive  a  prisoner  of 
his  constitutional  right  to  bail.— Ex  parte  Ruef 
(Cal.  App.)  89. 

•Under  Const.  U.  S.  Amend.  8,  and  Const 
Cal.  art.  1,  |  6  the  admission  to  bail,  except 
in  capital  cases,  where  the  proof  is  evident  or 
the  presumption  great,  is  a  constitutional  right, 
which  no  court  or  judge  can  properly  refuse.— 
Ex  parte  Ruef  (Cal.  App.)  89. 

§  S3.  The  Criminal  Court  of  Appeals  will 
not  reduce  bail  on  habeas  corpus,  unless  it 
clearly  appears  that  the  amount  fixed  is  exces- 
sive.—Ex  parte  McClellan  (Okl.  Cr.  App.)  1019. 

{  51.  In  fixing  the  amount  of  bail,  the  sole 
purpose  is  to  cause  the  appearance  of  the  ac- 
cused—Ex  parte  Houghton  (OkL  Or.  App.) 
1021. 

|  52.  Where  five  informations  were  filed 
against  petitioner,  each  charging  him  with  an 
illegal  sale  of  liquor,  an  order  admitting  the 
prisoner  to  bail  in  the  sum  of  $500  on  each 
charge  was  not  excessive,  but  an  order  fixing 
bail  in  the  sum  of  $1,000  each,  on  three  sub- 
sequent charges  for  the  same  offense,  is  exces- 
sive.— Ex  parte  Houghton  (Okl.  Cr.  App.)  1021. 

S  53.  The  Criminal  Court  of  Appeals  will 
not  reduce  bail  on  habeas  corpus,  unless  it 
clearly  appears  that  the  amount  fixed  is  ex- 
cessive.—Ex  parte  Houghton  (Okl.  Cr.  App  ) 

§  53.  On  an  application  to  reduce  bail  after 
information  filed,  the  court  must  assume  that 
defendant  is  guilty  of  the  offense  charged.— 
Ex  parte  Houghton  (Okl.  Cr.  App.)  1021. 


Particular  epeciet  of  bailments,  and  bailment* 

incident  to  particular  occupation*. 
See  Banks  and  Banking,  f  2;   Carriers,  f  2; 
Livery  Stable  Keepers. 

BALLOTS. 

See  Elections,  If  7,  11,  13. 

BANKRUPTCY. 

Opinion  evidence  in  action  by  trustee  in  bank- 
ruptcy, see  Evidence,  |  8. 


f  1.    Petition,  adjudication, 

and  custody  of  property. 

•Statement  of  effect  of  adjudication  in  bank- 
ruptcy on  pending  action  against  insolvent's  re- 
ceiver.—Springer  v.  Ayer  (Wash.)  774. 

{  2.    Assignment,    administration,  nasi 
distribution  of  bankrupt's  estate. 

I  304.  The  use  of  the  words  "fraudulent  and 
void"  in  an  instruction  in  an  action  by  a  trus- 
tee in  bankruptcy  to  recover  a  preference  held 
not  .prejudicial.— Blyth  ft  Fargo  Co.  v.  Kastor 
(Wyo.)  921. 

|  304.  Instructions  in  an  action  by  a  trustee 
in  bankruptcy  to  recover  a  preference  held 
not  open  to  the  objection  that  they  presup- 
posed the  fact  of  insolvency.— Blyth  ft  Fargo 
Co.  v.  Kastor  (Wyo.)  921. 

S  304.  An  instruction  in  a  suit  by  a  trustee 
in  bankruptcy  to  recover  a  preference  held 
misleading.— Blyth   ft   Fargo   Co.   v.  Kastor 

(Wyo.)  921. 

S  303.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  testimony  held 
relevant  to  show  the  belief  of  the  creditor  as 
to  the  intent  of  the  bankrupt  in  making  the 
transfer.— Blyth  ft  Fargo  Co.  v.  Kastor  (Wyo.) 
921. 


BAILMENT. 

Embezzlement  or  larceny  by  bailee,  see  Em- 
bezzlement. 


§  303.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  certain  testi- 
mony held  admissible  on  the  question  of  intent 
of  the  bankrupt  in  making  the  transfer. — Blyth 
ft  Fargo  Co.  v.  Kastor  (Wyo.)  921. 

f  303.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference^  certain  testi- 
mony of  the  bankrupt  on  the  issue  of  insolv- 
ency held  improper.— Blyth  ft  Fargo  Co.  v. 
Kastor  (Wyo.)  921. 

§  303.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  certain  testi- 
mony of  the  bankrupt  held  admissible  in  the 
absence  of  a  specified  objection.— Blyth  ft  Fargo 
Co.  v.  Kastor  (Wyo.)  921. 

|  303.  In  a  suit  by  a  trustee  in  bankruptcy 
to  recover  a  preference,  the  intent  of  the  debtor 
is  material,  and  it  must  be  inferred  from  the 
nature  and  effect  of  his  act.— Blyth  ft  Fargo 
Co.  v.  Kastor  (Wyo.)  921. 

|  303.  In  determining  whether  a  debtor  was 
insolvent  at  the  time  when  he  made  a  transfer 
to  a  creditor,  notes  and  accounts  against  third 
persons  in  favor  of  the  debtor,  not  shown  to  be 
uncollectible,  must  be  included  in  estimating  the 
value  of  his  estate. — Blyth  ft  Fargo  Co.  v. 
Kastor  (Wyo.)  921. 

I  303.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  evidence  held 
to  show  the  solvency  of  the  bankrupt  at  the  time 
of  the  transfer.— Blyth  ft  Fargo  Co.  v.  Kastor 
(Wyo.)  921. 

I  303.  In  an  action  by  a  trustee  in  bank- 
ruptcy of  a  firm  consisting  of  husband  and  wife, 
certain  testimony  of  the  wife  held  inadmissible 
as  going  beyond  a  mere  admission  that  she 
believed  that  the  concern  was  insolvent  as  bear- 
ing on  the  question  of  intent— Blyth  ft  Fargo 
Co.  v.  Kastor  (Wyo.)  921. 

•Point  annotated.  M—  syllabus. 
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f  290.  In  an  action  by  a  trustee  In  bank- 
ruptcy to  recover  a  preference,  certain  evidence 
held  not  to  show  a  present  consideration  for 
the  mortgage  creating  the  preference.— Blyth  & 
Fargo  Co.  v.  Kastor  (Wyo.)  921. 

S  166.  Where  the  creditor  knew  of  such  cir- 
cumstances as  would  ordinarily  produce  belief 
in  the  mind  of  a  prudent  man  that  a  preference 
was  intended  by  a  transfer  made  by  the  debtor, 
the  jury  were  justified  in  finding  that  the  cred- 
itor had  reasonable  cause  to  believe  that  a 
preference  was  intended.— Blyth  &  Fargo  Co.  v. 
Kastor  (Wyo.)  921. 

|  166.  To  make  a  preference  voidable  by  a 
trustee  in  bankruptcy  within  Bankr.  Act,  I  60, 
subd.  "b"  (Act  July  1,  1898,  c.  541,  80  Stat. 
562  [U.  8.  Comp.  St.  1901,  p.  8445]),  it  must 
appear  that  a  preference  was  given  within  sec- 
tion 60,  subd.  "a,"  and  that  the  creditor  had 
reasonable  cause  to  believe  that  a  preference 
was  intended. — Blyth  &  Fargo  Co.  v.  Kastor 
(Wyo.)  921. 

I  160.  What  constitutes  a  preference  within 
Bankr.  Act.  §  60,  subd.  "a"  (Act  July  1.  1898, 
c.  541,  30  Stat.  562  (U.  S.  Comp.  St.  1901,  p. 
34451),  determined.— Blyth  &  Fargo  Co.  v.  Kas- 
tor (Wyo.)  921. 

BANKS  AND  BANKING. 

Effect  of  partial  invalidity  of  statute  relating 

to,  see  Statutes,  |  1. 
Implied  repeal  of  acts  relating  to,  see  Statutes, 

8  5. 

Laws  establishing  depositors'  guaranty  fund 
as  denial  of  due  process  of  law,  see  Constitu- 
tional Law,  |  8. 

Laws  establishing  depositors'  guaranty  fund  as 
denying  civil  rights,  see  Constitutional  Law, 
I  3. 

Laws  establishing  depositors'  guaranty  fund  as 
impairing  obligation  of  contract,  see  Constitu- 
tional Law,  S  5. 

Laws  establishing  depositors'  guaranty  fund  as 
taking  property  without  compensation,  see 
Eminent  Domain,  f  1. 

Parol  or  extrinsic  evidence  affecting  agreement 
of  bank,  see  Evidence,  f  7. 

Subjects  and  titles  of  acts  relating  to,  see  Stat- 
utes,  8  3. 

8  1.   Banking  corporations  and  associa- 
tions. 

In  proceedings  by  the  attorney  general  un- 
der Act  March  24,  1903,  8  10,  St.  1903,  p.  368, 
c.  226,  relating  to  suits  by  the  attorney  gen- 
eral to  enjoin  further  business  by  a  bank,  it  was 
unnecessary  to  make  an  issue  as  to  the  appoint- 
ment of  a  receiver  in  the  event  of  a  finding  of 
insolvency  or  to  ask  for  such  relief  in  the 
pteadings^-People  v.  Bank  of  San  Luis  Obispo 

In  proceedings  by  the  attorney  general  under 
Act  March  24,  1903,  8  10,  St  1903,  p.  368.  c. 
226,  relating  to  suits  by  the  attorney  general  to 
enjoin  further  business  by  a  bank,  the  appoint- 
ment of  a  receiver  by  the  court  in  such  suit 
after  a  finding  of  insolvency  was  not  an  ap- 
pointment without  notice,  the  act  itself  consti- 
tuting notice.— People  v.  Bank  of  San  Lois  Obis- 
po (Gal.)  306. 

In  proceedings  by  the  attorney  general  under 
Act  March  24,  1903,  8  10.  St.  1903,  p.  368, 
c  226,  as  amended  by  Act  March  20,  1905,  St. 
1905,  p.  304,  c.  296,  authorizing  the  attorney 
general  to  commence  suit  to  enjoin  a  bank  from 
doing  business,  if  the  bank  commissioners  found 
it  was  unsafe  for  the  bank  to  continue,  the  al- 
legations of  the  petition  held  sufficient— People 
v.  Bank  of  San  Luis  Obispo  (Cal.)  306. 

Act  March  24,  1903.  6  10,  St  1903,  p.  368, 
c  226,  relating  to  proceedings  by  the  attorney 
general  to  enjoin  banks  from  doing  business. 


held  intended  to  supersede  the  general  insolv- 
ency act  as  to  banking  corporations.— People  v. 
Bank  of  San  Lois  Obispo  (Cal.)  306. 

Under  Act  March  24,  1903,  8  10,  St.  1903, 
p.  368,  c  226,  as  amended  by  Act  March  20, 
1905,  St.  1905,  p.  304,  c  296,  requiring  the 
attorney  general  to  sue  to  enjoin  further  busi- 
ness by  a  bank  after  certain  findings  by  the 
bank  commissioners,  the  fact  that  there  were 
only  three  commissioners  appointed  and  serving 
when  the  finding  was  made  instead  of  four,  the 
number  authorized  by  statute,  did  not  prevent 
a  unanimous  finding  as  required  by  the  act- 
People  v.  Bank  of  San  Luis  Obispo  (Cal.)  8Q6. 

In  an  action  by  a  banking  corporation  for 
money  collected  and  retained  oy  an  officer,  the 
answer  held  not  to  allege  an  agreement  between 
himself  and  the  directors  of  the  corporation  fix- 
ing his  salary.— Bank  of  Mendocino  v.  Brown 
(Cal.  App.)  533. 

Where  the  directors  of  a  banking  corporation 
in  liquidation  failed  to  fix  the  salary  of  its  sec- 
retary and  manager,  though  the  bank  commis- 
sioners fixed  the  maximum  salary  to  be  paid  him, 
he  could  only  recover  on  a  quantum  meruit— 
Bank  of  Mendocino  v.  Brown  (Cal.  App.)  533. 

Under  St.  1895,  p.  177,  c.  167,  8  12,  amending 
St  1887,  p.  92,  c.  80,  the  bank  commissioners 
held  authorized  to  fix  the  maximum  number  and 
salaries  of  employes  of  banking  corporations  in 
liquidation.— Bank  of  Mendocino  v.  Brown  (Cal. 
App.)  533. 

Under  the  law  creating  the  bank  commission- 
ers and  defining  their  powers,  the  closing  up  the 
affairs  of  a  banking  corporation  in  liquidation 
is  in  the  hands  of  the  directors,  subject  to  the 
control  of  the  bank  commissioners.— Bank  of 
Mendocino  v.  Brown  (Cal.  App.)  533. 

8  2.    Functions  and  dealings. 

•A  bank  held  estopped  from  interposing  any 
defense  against  the  amount  due  on  a  certificate 
of  deposit  issued  by  it.— Old  Nat.  Bank  v.  Ex- 
change Nat.  Bank  of  Coeur  d'Alene,  Idaho 
(Wash.)  462. 

8  3.   Hational  banks. 

A  national  bank  has  power  to  intrust  to  it* 
agents  such  authority  as  is  required  to  meet  the 
legitimate  demands  of  its  authorized  business.— 
Ricker  Nat.  Bank  v.  Stone  (Okl.)  577. 

A  national  bank  held  authorized  to  take  an 
absolute  assignment  of  a  claim  for  collection.— 
King  v.  Miller  (Or.)  542. 

BAR. 

Of  action  by  former  adjudication,  see  Judgment 


f  8. 
Of 


action  by  limitation,  see  Limitation  of  Ac- 
tions, 8  4. 

BASTARDS. 

8  1.   Illegitimacy  in  general. 

Under  Wilson's  Rev.  &  Ann.  St.  1903,  c.  59, 
arts.  1,  2,  88  5,  6,  36  (sections  3764,  3765, 
8795),  where  the  father  of  an  illegitimate  ac- 
knowledges it  as  his  own,  and  with  the  consent 
of  bis  wife  receives  it  into  his  family,  he  there- 
by becomes  liable  for  its  support  and  educa- 
tion, and  is  entitled  to  its  custody,  services,  and 
earnings,  subject  to  the  right  of  the  mother 
to  visit  and  be  visited  by  it  at  reasonable  in- 
tervals.—Allison  v.  Bryan  (Okl.)  282. 

The  father  of  an  illegitimate  child,  desiring  to 
legitimatize  it,  under  Wilson's  Rev.  &  Ann. 
St  1903.  c.  59,  art.  2,  8  36  (section  3795),  may 
do  so  without  the  consent  and  against  the  will 
of  the  mother.— Allison  v.  Bryan  (Okl.)  282. 

BATTERY. 

See  Assault  and  Battery. 


•Point  annotated.  See  syllabus. 
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BENEFITS. 

Acceptance  of,  as  ground  of  ratification,  see 
Principal  and  Agent,  $  8. 


BEQUESTS. 


See  Wills. 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  f  5. 

In  criminal  prosecutions,  see  Criminal  Law,  f  6. 


See  Gaming. 


BETTING. 


BIAS. 


Of  juror,  see  Jury,  f  2. 

Of  witness,  see  Witnesses,  I  8. 

I 

BILL  OF  DISCOVERY. 

See  Discovery,  {  L 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 


BILL  OF  EXCHANGE 

Set  Bills  and  Notes. 

BILLS  AND  NOTES. 

Amendment  of  pleading  in  action  on  note,  see 

Pleading,  f  6. 
Limitations  applicable  to  action  on  note,  see 

Limitation  of  Actions,  §  1. 
Operation  and  effect  of  limitations  in  action  on 

note  secured  by  mortgage,  see  Limitation  of 

Actions,  |  4. 

i  1.   Requisites  and  validity. 

Acceptance  of  a  draft  for  prunes  to  be  de- 
livered held  an  agreement  on  the  part  of  the 
drawee  to  pay  the  amount  stated  in  the  draft 
on  receipt  of  the  prunes  represented  -  by  two 
specified  receipts.— Fisher  v.  Frank  (Cal.  App.) 

A  written  instrument  by  which  the  maker  ac- 
knowledges a  debt  and  agrees  to  pay  it  as  soon 
as  he  can  held  a  promissory  note.— Benton  v. 
Benton  (Kan.)  378. 

•Under  the  negotiable  instruments  law  (Laws 
1899,  pp.  127,  130,  131,  137,  138,  147,  c.  83, 
§8  29,  60,  G3.  119,  120,  192).  an  accommodation 
maker  of  a  note  held  not  relieved  from  liability 
by  an  extension  of  time  of  payment  without 
his  knowledge  or  consent— Wolstenholme 
Smith  (Utah)  329. 

I  2.    Payment  and  discharge. 

*A  note  held  paid  by  another  for  the  maker, 
so  that  there  was  no  cause  of  action  thereon. — 
Sutherland  v.  Pallister  (Waah.)  745. 

|  3.  Actions. 

Plaintiff  held  entitled  to  recover  the  balance 
due  on  a  draft  given  for  the  price  of  prunes  on 
proof  of  the  delivery  of  prunes  represented  by 
two  specified  receipts,  the  disposition  of  the 
remainder  of  the  crop  of  the  specified  grower 
being  immaterial.— Fisher  v.  Frank  (Cal.  App.) 
95. 

Where  in  an  action  on  a  note,  the  answer  al- 
leged want  of  consideration,  and  that  at  the  time 


v. 


of  its  execution  the  maker  held  the  amount  of  the 
note  in  trust,  held  good  as  a  plea  of  want  of 
consideration,  and  the  note  to  conclusively  es- 
tablish a  settlement  of  the  trust.— Benton  v. 
Benton  (Kan.)  378. 

In  an  action  on  a  written  instrument  by 
which  the  maker  promises  to  pay  a  certain 
debt  as  soon  as  he  can  plaintiff  is  not  required 
to  plead  that  defendant  has  financial  ability  to 
pay.— Benton  t.  Benton  (Kan.)  378. 

A  complaint  in  an  action  on  a  note  held  to 
state  a  cause  of  action  as  against  a  demurrer. 
— Loveday  ?.  Parker  (Wash.)  62. 

BOARDS. 

Election  boards,  see  Elections,  I  L 

BONA  FIDE  PURCHASERS. 

From  buyer  of  goods  sold  conditionally,  see 
Sales,  §  6. 

Of  lands,  see  Vendor  and  Purchaser,  |  4. 

BONDS. 

Alteration  of,  see  Alteration  of  Instruments, 

Estoppel  by  bond,  see  Estoppel,  f  1. 

Harmless  error  in  action  on,  see  Appeal  and 

Error,  |  21. 
Municipal  bonds,  see  Municipal  Corporations, 

I  7. 

State  bonds,  see  States,  I  3. 

Sureties  on  bonds,  see  Principal  and  Surety. 

Bond*  in  judicial  proceeding!. 
See  Appeal  and  Error,  §f  5,  6;  Attachment,  % 

1 ;  Bail. 

Appeal  from  justice  court,  see  Justices  of  the 
Peace,  §  2. 

To  enforce  liens  against  vessel,  see  Shipping, 

f  1.  Actions. 

S  128.  _  One  pleading  a  joint  and  several  bond 
held  entitled  to  recover  as  on  a  joint  bond. — 
Union  Oil  Co.  of  California  v.  Mercantile  Re- 
fining Co.  (Cal.  App.)  916. 

f  120.  Defendants  held  not  prevented  from 
setting  up  defenses  available  against  a  joint 
bond,  though  a  joint  and  several  bond  is  al- 
leged in  the  complaint;  an  unauthorized  change 
from  a  joint  to  a  joint  and  several  bond  being 
claimed.— Union  Oil  Co.  of  California  v.  Mer- 
cantile Refining  Co.  (Cal.  App.)  919. 

BOUNDARIES. 

Of  city,  see  Municipal  Corporations,  f  L 

1 1.  Evidence,  ascertainment,  and  estab- 
lishment. 

•Where  defendant  in  fact  owned  no  land 
west  of  a  certain  tract,  a  survey  by  the  county 
surveyor  could  not  have  the  effect  of  vesting 
in  defendant  title  to  any  such  land. — Clark  v. 
Boosey  (Or.)  754, 

•The  boundary  between  plaintiffs'  and  defend- 
ants' land  held  uncertain,  so  that  a  survey  made 
by  the  county  surveyor,  under  B.  &  C.  Comp. 

t4907,  was  binding  on  the  parties.— Clark  v. 
►osey  (Or.)  754. 

•In  a  suit  to  establish  boundaries,  evidence 
held  to  show  that  a  strip  of  land  claimed  by  the 

Parties  was  not  within  the  boundaries  of  de- 
endant's  land  as  described  by  his  deed,  and  it 
was  not  necessary  to  include  such  strip  therein 
to  make  up  the  quantity  conveyed  to  his  prede- 
cessor.—Clark  v.  Boosey  (Or.)  754, 
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BREACH. 

Of  condition,  see  Insurance,  f  2. 

Of  contract,  see  Contracts,  I  4;   Sales,  f  4; 

Vendor  and  Purchaser,  §  3. 
Of  warranty,  see  Insurance,  §  2;  Sales,  §  5. 

BREACH  OF  THE  PEACE. 

Failure  of  constable  to  prevent  as  ground  for 
his  removal,  see  Sheriffs  and  Constables,  §  1. 

BRIDGES. 

Admiralty  jurisdiction  of  suit  for  injuries  to, 
see  Admiralty,  8  1. 

Liability  of  vessel  owners  for  injuries  to,  see 
Shipping,  {  1. 

Measure  of  damages  for  injuries  to,  see  Dam- 
ages, f  3. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, §  8. 

BROKERS. 

See  Principal  and  Agent. 

Compensation  of  on  sale  of  property  to  cor- 
poration of  which  he  is  a  member,  see  Cor- 
porations, §  3. 

Dealings  respecting  community  property,  see 
Husband  and  Wife,  §  3. 

Liability  of  county  for  services  of,  see  Coun- 
ties, S  3. 

5*  1.    Employment   and  authority. 

•Employment  of  one  to  find  a  purchaser  held 
not  to  authorize  him  to  make  a  binding  contract 
of  sale.— Hardinger  v.  Columbia  (Wash.)  445. 

A  real  estate  broker,  given  the  exclusive  agen- 
cy for  the  sale  of  real  estate  for  a  fixed  period, 
held  entitled,  without  waiting  for  the  expira- 
tion of  the  period,  to  sue  for  breach  of  the  con- 
tract.— Hunter  v.  Wenatchee  Land  Co.  (Wash.) 
494. 

•A  contract  employing  a  broker  to  sell  real 
estate  held  to  deprive  the  owner  of  the  right  to 
sell  the  same. — Hunter  v.  Wenatchee  Land  Co. 
(Wash.)  494. 

§  2.   Duties  and  liabilities  to  principal. 

•A  contract  of  sale  by  one  authorized  only  to 
find  a  purchaser  held  not  ratified  by  the  acts 
of  the  owner.— Hardinger  v.  Columbia  (Wash.) 
445. 

§  3.    Compensation  and  lien. 

Civ.  Code,  §  1624  (6),  requiring  a  written 
note  or  memorandum  of  a  broker's  employment 
contract,  only  requires  a  note  or  memorandum 
signed  by  the  party  to  be  charged  showing  that 
the  broker  is  authorized  to  procure  a  purchaser 
or  person  willing  to  make  an  exchange.— Ken- 
nedy v.  Merickel  (Cal.  App.)  81. 

Certain  correspondence  held  to  constitute  a 
sufficient  note  or  memorandum  of  a  broker's 
contract  of  employment  to  satisfy  Civ.  Code, 
1^1624(6).— Kennedy  v.  Merickel  (Cal.  App.) 

Assignee  of  certain  real  estate  brokers  held 
entitled  to  recover,  in  an  action  of  indebitatus 
assumpsit,  the  reasonable  value  of  their  serv- 
ices performed  pursuant  to  a  contract,  which 
defendant  canceled  prior  to  the  termination 
thereof.— Breen  v.  Roy  (Cal.  App.)  170. 

•The  right  of  a  broker  to  recover  a  commis- 
sion for  making  a  sale  of  land  is  purely  a 
matter  of  contract,  and,  where  a  valid  contract 


in  writing  has  been  made.  It  is  immaterial 
whether  or  not  the  party  to  be  charged  is  the 
owner  of  the  land. — Sanchez  v.  Yorba  (Cal. 
App.)  205. 

•A  letter  held,  sufficient,  under  Civ.  Code,  f 
1624,  as  a  memorandum  of  employment  of  a 
broker  to  sell  land,  to  sustain  an  action  by  him 
to  recover  commissions  from  the  writer. — San- 
chez v.  Yorba  (Cal.  App.)  205. 

A  broker  employed  to  sell  property  who  pro- 
duces a  purchaser  ready,  able,  and  willing  to 
purchase  on  the  terms  imposed  by  the  owner 
and  to  pay  the  price  demanded  is  entitled  to  his 
commissions.— Little  v.  Herzinger  (Utah)  639. 

•A  broker  held  not  entitled  to  commissions  be- 
cause of  the  inability  of  the  purchaser  procured 
by  him  to  complete  the  purchase. — Little  v. 
Herzinger  (Utah)  639. 

•Under  Ballinger's  Ann.  Codes  &  St.  |  4576 
(Pierce's  Code,  §  5343),  amended  by  Laws  1905, 
p.  110,  c.  58,  a  written  contract  employing  a 
broker  to  procure  a  purchaser  of  real  estate 
held  not  to  sufficiently  provide  forpayment  of 
a  commission. — Foote  v.  Bobbins  (Wash.)  103. 

A  memorandum  on  a  contract  to  convey  held 
a  substantial  compliance  with  Laws  1905,  p. 
110,  c.  58,  requiring  an  agreement  employing  a 
real  estate  broker  to  be  written.— McCrea  v. 
Ogden  (Wash.)  503. 

Effect  of  Laws  1905,  p.  110,  c.  58,  requiring 
an  agreement  employing  a  real  estate  broker  to 
be  written,  stated.— McCrea  v.  Ogden  (Wash.) 
503. 

S  4.   Actions  for  compensation. 

Where  two  brokers  were  not  employed  jointly, 
one  of  them  was  not  a  necessary  party  to  a 
suit  by  the  other  to  recover  commissions  for 
his  services.— Kennedy  v.  Merickel  (Cal.  App.) 
81. 

In  an  action  for  the  reasonable  value  of  the 
services  of  real  estate  brokers,  performed  un- 
der a  contract  canceled  before  maturity  by 
defendants,  the  contract  held  admissible  in 
evidence.— Breen  v.  Roy  (Cal.  App.)  170. 

The  acts  of  a  purchaser  procured  by  a  broker 
subsequent  to  the  time  fixed  for  the  perform- 
ance of  the  contract  held  admissible  to  deter- 
mine whether  what  the  purchaser  did  to  estab- 
lish the  rights  of  the  broker  was  done  in  good 
faith.— Little  v.  Herzinger  (Utah)  639. 

BUILDING  CONTRACTS. 

See  Contracts,  §§  1,  5. 

Parol  or  extrinsic  evidence,  see  Evidence.  §  7. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  Evidence,  8  3. 

In  criminal  prosecutions,  see  Criminal  Law,  §  0. 

BY-LAWS. 

Of  municipal  corporation,  see  Municipal  Cor- 
porations, |  2. 

CALENDARS. 

Of  causes  on  appeal,  see  Appeal  and  Error,  § 
10. 

CANCELLATION. 

Of  assessment  for  public  improvements,  see  Mu- 
nicipal Corporations,  §  3. 
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CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title;  Reformation  of  Instru- 
ments. 

Rescission  of  contracts,  see  Sales,  f  8;  Vendor 
and  Purchaser,  |  2. 

Setting  aside  fraudulent  conveyances,  see  Fraud- 
ulent Conveyances,  8  3. 

I  1.  Proooedlngsi  and  relief. 

•In  suing  to  avoid  a  deed  on  account  of  the 
grantee's  fraud  and  the  grantor's  mental  in- 
capacity, the  grantor  held  not  required  to  show 
that  the  deed  was  made  without  consideration 
or  for  an  inadequate  consideration.— Schindler 
v.  Parzoo  (Or.)  755. 

Evidence  held  not  to  justify  the  setting;  aside 
of  an  assignment  of  a  contract  'with  a  city  for 
a  street  improvement.— Kalberg  t.  Meade 
(Wash.)  59. 

CANDIDATES. 

For  office,  see  Elections,  If  8-10,  14. 

CANVASS  OF  VOTES. 

See  Elections,  f  13. 


CARGO. 


See  Shipping. 


CARNAL  KNOWLEDGE 


See  Rape. 


CARRIERS. 


Admissions  as  evidence  in  action  against  car- 
rier, see  Evidence,  8  6. 

Argument  and  conduct  of  counsel  in  action  for 
death  of  passenger,  see  Trial.  8  3. 

Harmless  error  in  action  for  injuries  to  passen- 
ger, see  Appeal  and  Error,  8  22. 

Liability  for  death  of  trespasser  on  freight 
train,  see  Railroads,  |  3. 

Opinion  evidence  in  action  for  death  of  servant, 
see  Evidence,  8  8. 

Province  of  court  and  jury  in  action  for  in- 
juries to  passenger,  see  Trial,  8  5. 

Weight  and  sufficiency  of  evidence  in  action  for 
injuries  to  passenger,  see  Evidence,  |  9. 

8  1.    Control  and  regulation  of  common 
carriers. 

•The  state  government  of  Oklahoma  has  pow- 
er to  regulate  the  charges  for  intrastate  freight 
and  passenger  traffic  on  intrastate  railroads.— 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Territory  (Okl.) 
267. 

8  2.   Carriage  of  goods. 

An  agreement  by  a  railroad  to  transport  goods 
within  a  certain  time  does  not  make  the  car- 
rier an  insurer  of  the  goods,  and  their  destruc- 
tion within  the  prescribed  time  by  an  act  of 
God  will  excuse  nondelivery.— Sauter  v.  Atchi- 
son. T.  &  S.  F.  Ry.  Co.  (Kan.)  434. 

•Statement  of  station  agent,  to  one  about  to 
deliver  goods  for  shipment,  that  the  goods 
should  arrive  at  destination  at  a  certain  time,  is 
not  a  contract  to  carry  them  within  such  time. 
—Sauter  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.) 
434. 

•An  unprecedented  flood,  and  not  a  failure 
without  proper  cause  to  deliver  goods  from  a 
freight  depot,  held  the  proximate  cause  of  dam- 
age to  the  goods.— Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Henry  (Kan.)  465. 

•Right  of  action  of  consignor  to  recover  for 
coal  appropriated  by  carrier  held  not  to  be  de- 


feated on  the  ground  that  any  right  of  action 
for  the  coal  was  in  the  consignees.— St.  Louis  & 
8.  F.  R.  Co.  v.  Stone  (Kan.)  471. 

Through  rate  for  carriage  of  freight  held  not 
void,  though  it  was  less  than  the  sum  of  the 
local  rates  regularly  charged.— Missouri  Pac. 
Ry.  Co.  v.  Raft  (Kan.)  477. 

8  3.    Carriage  of  passengers. 

In  an  action  for  injury  to  a  passenger  re- 
fusal of  requested  charge  without  modification 
held  not  error.— Peterson  v.  Baker  (Kan.)  373. 

6  321.  In  an  action  against  a  street  railway 
company  for  injury  to  a  passenger  caused  in  a 
collision  between  a  street  car  and  another 
company's  freight  train,  an  instruction  defining 
proximate  cause  should  have  been  given. — Shane 
v.  Butte  Electric  Ry.  Co.  (Mont.)  958. 

8  318.  In  an  action  by  a  passenger  for  per- 
sonal injuries  sustained  while  attempting  to 
alight,  the  evidence  held  to  support  a  finding 
that  the  car  was  standing  still  when  plaintiff 
attempted  to  alight.— Lehone  v.  Butte  Electric 
Ry.  Co.  (Mont.)  1038. 

8  318.  In  an  action  by  a  passenger  for  in- 
juries sustained  while  alighting  from  a  street 
car.  the  evidence  held  to  sustain  a  verdict  for 
plaintiff.— Lehane  v.  Butte  Electric  Ry.  Co. 
(Mont.)  1038. 

8  303.  A  passenger  is  entitled  to  a  reasonable 
time  in  which  to  alight  from  a  car  after  he  has 
been  given  an  opportunity  to  do  so. — Lehane  v. 
Butte  Electric  Ry.  Co.  (Mont.)  1038. 

A  carrier  of  passengers,  stopping  its  train 
to  take  on  or  discharge  passengers,  held  bound 
to  hold  the  same  a  reasonable  length  of  time. 
—Choctaw.  O.  &  G.  R.  Co.  v.  Burgess  (Okl.) 
271. 

•A  passenger,  alighting  from  a  street  car  be- 
fore it  had  stopped,  without  any  necessity  or  in- 
vitation, held  negligent  as  a  matter  of  law.— 
Armstrong  v.  Portland  Ry.  Co.  (Or.)  715. 

•Evidence  held  insufficient  to  authorise  a  ver- 
dict, either  on  the  theory  of  defendant's  negli- 
gence in  suddenly  starting  a  car  while  plaintiff 
was  alighting,  or  in  failing  to  notify  her  that 
the  car  had  not  stopped.— Armstrong  t.  Port- 
land Ry.  Co.  (Or.)  715. 

•That  a  passenger  in  a  street  car  was  injured 
by  alighting  before  the  car  stopped  did  not  of 
itself  constitute  a  prima  facie  case  of  negligence 
on  the  part  of  the  carrier.— Armstrong  v.  Port- 
land Ry.  Co.  (Or.)  715. 

•Failure  of  a  street  car  conductor  to  warn  a 
passenger  not  to  alight  before  the  car  stopped 
held  not  negligence.— Armstrong  v.  Portland  Ry. 
Co.  (Or.)  715. 

In  an  action  against  a  street  car  company  for 
injury  to  a  passenger,  who  stepped  into  an  ex- 
cavation while  alighting,  whether  the  company 
was  negligent,  and  whether  the  passenger  was 
guilty  of  contributory  negligence,  held,  under  the 
evidence,  for  the  jury.— Murray  v.  Seattle  Elec- 
tric Co.  (Wash.)  458. 

•A  street  car  passenger  held  entitled  to  pre- 
sume that  the  company  would  provide  her  with 
a  safe  place  for  alighting.— Murray  v.  Seattle 
Electric  Co.  (Wash.)  458. 

•A  carrier  must  provide  a  safe  place  for  its 
passengers  to  alight— Murray  v.  Seattle  Elec- 
tric Co.  (Wash.)  458. 

8  317.  In  an  action  for  the  death  of  a  street 
car  passenger  permitted  to  alight  at  a  danger- 
ous place  while  intoxicated,  evidence  of  the  con- 
dition of  the  streets  where  decedent  attempted 
to  alight,  but  was  restrained  by  the  trainmen. 
held  inadmissible.— Sullivan  v.  Seattle  Electric 
Co.  (Wash.)  1109. 

f  317.  In  an  action  for  the  death  of  a  street 
car  passenger  permitted  to  alight  at  a  danger- 
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ous  place  while  intoxicated,  certain  eTidence 
held  admissible  to  show  the  condition  of  dece- 
dent—Sullivan v.  Seattle  Electric  Co.  (Wash.) 
1100. 

f  281.  Where  a  passenger  is  in  need  of  spe- 
cial assistance,  and  the  fact  is  known  to  the 
trainmen,  they  most  render  such  assistance.— 
Sullivan  v.  Seattle  Electric  Co.  (Wash.)  1109. 

5  281.  A  street  car  conductor  held  entitled 
to  presume  that  every  passenger  on  his  car  is 
sane  and  sober,  until  he  has  actual  notice  to 
the  contrary-— Sullivan  v.  Seattle  Electric  Co. 
(Wash.)  1109. 

CARRYING  WEAPONS. 

See  Weapons. 

CATTLE. 


CHANGE. 

Of  judges,  see  Judges,  f  L 


See  Equity. 


CHANGE  OF  VENUE. 

Of  criminal  prosecutions,  see  Criminal  Law, 
82. 

CHARACTER. 

Of  witness,  see  Witnesses,  |  3. 

CHARGE. 

By  carriers,  regulation,  see  Carriers,  8  1* 
To  jury  in  civil  actions,  see  Trial,  8  5. 
To  jury  in  criminal  prosecutions,  see  Criminal 
Law,  8  12. 

CHARITIES. 

Restrictions  on  disposition  by  testator  to  char- 
ity, see  Wills,  8  1. 

I  1.    Creation,  existence,  mad  -validity. 

The  fact  that  a  charitable  devise  or  bequest 
is  smaller  than  intended  by  a  testatrix  because 
under  the  statute  it  is  limited  to  one-third  of 
the  estate  does  not  render  it  invalid,  where, 
under  the  doctrine  of  cy-pres,  the  courts  may 
authorize  its  employment  to  effect  the  general 
charitable  purpose  of  the  testatrix.—In  re  Pea- 
body's  Estate  (Cal.)  184. 

CHARTER. 

Judicial  notice  of  municipal  charter,  see  Evi- 
dence, 8  1- 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, 88  1,  3,  8. 

CHATTEL  MORTGAGES. 

Conclusiveness  of  judgment  as  against  chattel 
mortgages,  see  Judgment,  §  9. 

8  1.    Requisites  and  validity. 

§  3.  The  law  in  force  when  a  mortgage  is 
made  becomes  a  part  thereof.— A.  H.  Averhill 
Machinery  Co.  v.  Allbritton  (Wash.)  1082. 

I  2.  Filing,  recording,  and  registration. 

S  90.  Under  Sess.  Laws  1899,  p.  158,  c.  98, 
§§  2,  3,  a  chattel  mortgage,  placed  on  file  in 
the  auditor's  office  and  duly  indexed,  held  notice, 
though  not  copied  at  length  upon  the  records, 
as  in  the  case  of  real  estate  mortgages.— A.  H. 
Averhill  Machinery  Co.  v.  Allbritton  (Wash.) 
10S2. 

8  3.   Construction  and  operation. 

i  143.  Possession  by  a  senior  mortgagee  held 
to  give  him  priority  as  against  a  junior  mort- 
gage executed  before  the  first  was  filed  for 
record.— Garrison  v.  Street  &  Harper  Furniture 
&  Carpet  Co.  (OHO  978. 

§  138.  Under  Bellinger's  Ann.  Codes  &  St.  8 
5903  (Pierce's  Code.  8  6105),  a  lien  for  labor 
performed  on  a  traction  engine  held  not  prefer- 
red to  a  prior  mortgage,  which  had  been  prop- 
erly filed.— A.  H.  Averhill  Machinery  Co.  v. 
Allbritton  (Wash.)  1082. 

§  4.  Rigkts  and  remedies  of  creditors. 

§  198.   A  chattel  mortgage,  good  only  between 
the  parties  because  not  filed  of  record,  is,  after 
CHALLENGE  condition  broken  and  delivery  by  mortgagor  to 

mortgagee  of  the  mortgaged  chattels^  good  as  to 
all  others.— Garrison  v.  Street  &  Harper  Fur- 
niture &  Carpet  Co.  (Okl.)  978. 

S  5.  foreclosure. 

•In  foreclosing  a  chattel  mortgage  to  secure 
performance  of  a  contract,  no  personal  judg- 

•  Point  annotated.  See  syllabus. 


See  Animals. 


CAUSE  OF  ACTION. 

See  Action;  Malicious  Prosecution,  f  L 

CERTIFICATE 

Of  corporate  stock,  see  Corporations,  8  3. 

Of  delinquency  to  person  paying  tax,  see  Tax- 
ation, I  2. 

Of  deposit,  see  Banks  and  Banking,  J  2. 

Of  judge  to  bill  of  exceptions,  see  Exceptions, 
Bill  of,  8  1. 

Of  nomination,  see  Elections,  8  9. 

Of  record  for  purpose  of  review,  eee  Appeal 
and  Error,  8  7. 

CERTIFICATION. 

Of  record  on  appeal,  see  Criminal  Law,  8  21. 

CERTIORARI. 

8  1.  Nature  and  grounds. 

Certiorari  cannot  be  used  as  a  writ  of  error  to 
correct  errors  of  the  trial  court  within  its  ju- 
risdiction.—Dahlgren  v.  Superior  Court  of  Santa 
Cruz  County  (Cal.  App.)  681. 

Under  Code  Civ.  Proc.  88  1365,  1368,  1369, 
1411-1413,  1427.  the  court  in  appointing  a 
stranger  a  special  administrator  held  not  to  ex- 
ceed Its  jurisdiction,  notwithstanding  the  peti- 
tion of  a  daughter  of  decedent  for  her  appoint- 
ment.—Dahlgren  v.  Superior  Court  of  Santa 
Cruz  County  (Cal.  App.)  681. 

*A  city  council  having  final  discretion,  under 
the  statute,  to  revoke  saloon  licenses  without 
cause,  the  superior  court  had  no  jurisdiction 
to  review,  by  writ  of  review,  its  action  in  so 
doing.— State  v.  Superior  Court  of  Washington, 
Pierce  County  (Wash.)  778. 

|  2.   Proceedings  and  determination. 

•On  certiorari  to  review  an  order  entered  by 
the  district  court  in  a  suit  pending  before  it. 
the  only  question  is  that  of  the  jurisdiction  of 
the  district  court— Florence-Goldfield  Min.  Co. 
v.  District  Court  of  First  Judicial  Dist.  of  Ne- 
vada (Nev.)  49. 


To  juror,  see  Jury,  8  2. 
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ment  could  be  given  against  a  party  defendant 
because  he  asserted  some  claim  against  the  prop- 
erty.—Hopkins  v.  Crane  (Wash.)  772. 

•A  complaint  to  foreclose  a  chattel  mortgage 
securing  performance  of  contract  held  sufficient 
on  demurrer.— Hopkins  v.  Crane  (Wash.)  772. 

•In  an  action  to  foreclose  a  chattel  mortgage 
given  to  secure  a  contract,  one  asserting  a  claim 
against  the  property  was  properly  joined  as  a 
defendant.— Hopkins  v.  Crane  (Wash.)  772. 

•Ascertainment  of  damages  for  breach  of  a 
contract  held  not  essential  to  one's  right  to 
foreclose  a  chattel  mortgage  securing  perform- 
ance.—Hopkins  T.  Crane  (Wash.)  772. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See  Bastards;    Guardian  and  Ward;  Parent 
and  Child. 

Examination  of  child  witness,  see  Witnesses, 
§  2. 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 

CITATION. 

See  Process. 

On  appeal,  see  Appeal  and  Error,  §  5. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Indians. 

Equal  protection  of  laws,  see  Constitutional 
Law.  j  7. 

Privileges  and  immunities,  see  Constitutional 
Law,  I  6. 

The  citizenship  of  grand  jurors  held  establish- 
ed by  the  admission  in  evidence  of  the  judgments 
of  naturalization,  and  by  a  showing  of  their 
exercise  of  the  riphts  and  duties  of  citizenship. 
-People  v.  Quijada  (Cal.)  6S9. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  §§  3,  6. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Estate  of  decedent,  see  Executors  and  Admin- 
istrators, §  3. 
Of  mechanic's  lien,  see  Mechanics'  Liens,  S  3. 

CLASSIFICATION. 

Of  cities,  see  Municipal  Corporations,  {  1. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 


COLLATERAL  AGREEMENT. 

Parol  evidence,  see  Evidence,  |  7. 

COLLATERAL  ATTACK. 

On  judgment,  see  Judgment,  §  7. 
On  judgment  in  tax  foreclosure  proceedings,  sea 
Taxation,  f  2. 

COLLECTION. 

By  national  bank,  see  Banks  and  Banking,  $  3. 

COLLISION. 

Admiralty  jurisdiction  of  action  for  injuries 

caused  by,  see  Admiralty,  {  1. 
Liability  for  injuries  caused  by  on  city  street, 

see  Municipal  Corporations,  g  5, 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  Adverse  Pos- 
session. 

COMITY. 

Between  courts,  see  Courts,  f  8. 

COMMERCE. 

Carriage  of  poods  and  passengers,  see  Car- 
riers ;  Shipping. 

Federal  decisions  as  to  commerce  as  precedent* 
in  state  court,  see  Courts,  5  2. 

I   1.    Subjects  of  regulation. 

•Where  the  court  has  jurisdiction  of  the  sub- 
ject-matter and  of  the  person,  it  has  full  pow- 
er to  determine  all  questions  in  the  case  es- 
sential, and  to  make  such  orders  as  may  be 
necessary  to  carry  the  decree  into  effect. — Tay- 
lor v.  Hulett  (Idaho)  37. 

A  city  ordinance,  making  it  a  misdemeanor  to 
take  orders  for  groceries  without  obtaining  a 
peddler's  license,  held  to  violate  U.  S.  Const, 
art.  1,  {  8,  authorizing  Congress  to  regulate  com- 
merce between  the  states. — State  v.  Glasby 
(Wash.)  734;  Same  v.  Davis  (Wash.)  737. 

I  8.  Means  and  methods  of  regulation. 

•Comp.  Laws  1907,  §8  1710x,  1710x1,  relative 
to  peddlers'  licenses,  held  in  certain  phases  not 
an  interference  with  interstate  commerce. — 
State  v.  Bayer  (Utah)  129. 

Comp.  Laws  1907,  §8  1710x,  1710x1,  relative 
to  peddlers'  licenses,  held  in  a  certain  phase  to 
contravene  the  commerce  clause  of  the  federal 
Constitution.— State  v.  Bayer  (Utah)  129. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

Election  commissioners,  see  Elections,  I  1. 
Mandamus  to  compel  appointment  of  election 

commissioners,  see  Mandamus,  f  2. 
Of  county,  see  Counties,  {  L 

COMMISSIONS. 

Of  broker,  see  Brokers,  f  3. 

Of  executor  or  administrator,  see  Executors  and 

Administrators,  §  0. 
Of  trustee,  see  Trusts,  S  3. 
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COMMITMENT. 

On  charge  of  crime,  see  Criminal  Law,  f  4. 
On  conviction  of  crime,  see  Criminal  Law,  |  17. 

COMMITTEE. 

Of  political  parties,  see  Elections,  88  4,  6,  8, 

1  "l  t  14a 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

As  to  names,  see  Names. 

As  to  requisites  and  validity  of  will,  see  Wills, 
8  3. 

Presnmptions  as  to  existence  of  in  another  state, 
see  Evidence,  8  2. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  f  3. 

COMPENSATION. 

For  property  taken  for  public  use,  see  Eminent 
Domain.  §  2. 

Of  particular  classes  of  officers  or  other  persons. 
See  Brokers,  §  3;   Executors  and  Administra- 
tors, |  6. 

Agent,  see  Principal  and  Agent,  §  2. 
Officers  in  general,  see  Officers,  |  2. 
Prison  officers,  see  Prisons. 
Trustee,  see  Trusts,  §  3. 

COMPETENCY. 

Of  experts  as  witnesses,  see  Evidence,  f  8. 

Of  jurors,  see  Jury,  §  2. 

Of  witnesses  in  general,  see  Witnesses,  §  1. 

COMPLAINT. 

In  civil  actions,  see  Pleading,  |  2. 
In  criminal  prosecutions,  see  Indictment  and 
Information. 

COMPROMISE  AND  SETTLEMENT. 

See  Payment;  Release. 

COMPUTATION. 

Of  interest,  see  Interest,  f  2. 
Of  period  of  limitation,  see  Limitation  of  Ac- 
tions, {  2. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCLUSION. 

In  pleading,  see  Pleading.  8  1. 
Of  witness,  see  Evidence,  §  8. 

CONCLUSIVENESS. 

Of  judgment  in  tax  foreclosure  proceedings,  see 

Taxation,  §  2. 
Of  record  on  appeal,  see  Criminal  Law,  8  21. 


CONCURRENT  JURISDICTION. 

Of  courts,  see  Courts. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONAL  SALES. 

See  Sales,  |  6. 

CONDITIONS. 

In  contracts  and  conveyances. 
Insurance  policies,  see  Insurance,  8  2. 

Precedent  to  actions  or  other  proceedings. 
See  Action,  |  1. 

Accounting  by  agent,  see  Principal  and  Agent, 
.*  % 

Against  city  by  holders  of  special  assessment 

warrants,  see  Municipal  Corporations,  8  8. 
For  price  of  land,  see  Vendor  and  Purchaser,  8  &■ 

CONFESSION. 

Admissibility  in  evidence,  see  Criminal  Law, 
8  6. 

CONFIRMATION. 

Of  proceedings  to  establish  irrigation  district, 

see  Waters  and  Water  Courses,  8  5. 
Of  tax  title,  see  Taxation,  8  3. 

CONFLICT  OF  LAWS. 

Conflicting  jurisdiction  of  courts,  see  Courts,  8  8. 

CONSIDERATION. 

Of  contract  in  general,  see  Contracts,  8  L 

Of  particular  classes  of  contracts. 
See  Deeds,  8  1;  Mortgages,  8  1. 
Contract  for  sale  of  laud,  see  Vendor  and  Pur- 
chaser, 8  1. 
Modification  of  contract,  see  Contracts,  8  3. 

CONSOLIDATION. 

Of  actions,  see  Action,  8  2. 

Of  corporations,  see  Corporations,  8  8. 

CONSPIRACY. 

Conviction  of  ground  for  disbarment  of  attor- 
ney, see  Attorney  and  Client,  8  1. 

Requisites  and  sufficiency  of  indictment,  see  In- 
dictment and  Information,  8  5. 

To  defraud  corporation,  see  Corporations,  8  3. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  particular  subjects. 
See  Adverse  Possession,  8  1]  Appeal  and  Er- 
ror, 8  6;  Attorney  General;  Bail,  8  1;  Cor- 
porations, ft  2;  Counties,  8  1;  Drains,  ft  2; 
Elections,  ff  12,  14;  Eminent  Domain,  88  1, 
2;  Intoxicating  Liquors,  8  4;  Jury,  8  1;  Liens  ; 
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Mechanics'  Liens,  I  1;  Municipal  Corpora- 
tions. Jf  1.  3,  4,  7.  8;  Nuisance,  {  2;  States, 
S  3;  Vendor  and  Purchaser,  {  1;  Weapons. 

Amendment  of  statutes,  see  Statutes,  f  4. 

County  seat,  see  Counties,  §  1. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, §  1. 

Special  or  local  laws,  see  Statutes,  I  2. 
Subjects  and  titles  of  statutes,  see  Statutes,  f  3. 
Supersedeas  on  appeal,  see  Appeal  and  Error, 
8  6. 

Right »  of  persona  accused  or  convicted  of  crime. 

Necessity  of  indictment  or  presentment  in  crim- 
inal prosecution,  see  Indictment  and  Informa- 
tion, {  1. 

i  1.  Construction,  operation,  and  en- 
forcement of  constitutional  pro- 
visions. 

*  Strangers,  as  "friends  of  court,"  held  not 
entitled  to  insist  that  a  statute  is  unconstitu- 
tional, as  against  owners  of  property,  where 
the  only  owner  of  property  in  the  case  claims 
under  the  statute.— C.  Scheerer  &  Co.  v.  Dent- 
in* (Gal.)  155. 

|  13.  Where  the  language  used  in  a  consti- 
tutional provision  plainly  and  unequivocally 
shows  a  certain  and  definite  purpose  to  be  ac- 
complished thereby,  the  courts  must  construe 
it  so  as  to  carry  that  purpose  into  effect. — Boca 
Mill  Co.  v.  Curry  (Cal.)  1117. 

S  20.  St.  1906,  p.  22.  c.  19,  and  St.  1907,  p. 
745.  c.  403,  held  not  to  show  a  continuous  course 
of  legislative  construction  of  Const,  art  12,  g 
7.-Boca  Mill  Co.  v.  Curry  (Cal.)  1117. 

•No  one  affected  being  before  the  court  com- 
plaining, held,  the  constitutionality  of  St.  1897, 
p.  190,  c.  129,  relative  to  presentation  of  or- 
dinances to  the  chief  executive  of  a  city  for  his 
approval,  would  not  be  considered. — City  of  San 
Buenaventura  v.  McGuire  (Cal.  App.)  526. 

•A  Btatute  passed  in  accordance  with  the 
Constitution  will  not  be  declared  unconstitu- 
tional, unless  its  invalidity  is  beyond  a  reason- 
able doubt.— City  of  Pond  Creek  v.  Haskell 
(Okl.)  338;  Incorporated  Town  of  Lehigh  v. 
Thomas  (Okl.)  362. 

*Rule  stated  for  determining  when  a  consti- 
tutional provision  should  be  considered  as  self- 
executing.— State  v.  Scales  (Okl.)  584. 

•The  amendment  of  Const,  art.  11,  f  2,  adopt- 
ed June  4,  1906,  and  empowering  municipal  vot- 
ers to  amend  their  charters,  etc.,  is  not  self- 
executing,  and  operates  prospectively  only,  so 
that  it  did  not  alter  a  charter  enacted  by  the 
Legislature  Feb.  7,  1905  (Sp.  Laws  1905,  p. 
989).— Hall  v.  Dunn  (Or.)  811. 

|  2.  Distribution  of  governmental  pow- 
ers and  functions. 

The  police  judge  of  a  city  of  the  second  class 
held  not  a  repository  of  judicial  power  within 
Const,  art.  3,  §  1,  and  the  Legislature  can  re- 
quire him  to  notify  the  county  attorney  of  vio- 
lations of  the  prohibitory  liquor  law  which 
comes  to  his  knowledge,  and  to  furnish  the 
names  of  the  witnesses,  under  penalty  of  fine 
and  forfeiture  of  his  office.  Gen.  St.  1901,  fi 
2402.— State  v.  Keener  (Kan.)  860. 

Ordinance  held  not  void  as  constituting  a 
delegation  of  legislative  power  to  lot  owners. — 
City  of  Spokane  v.  Camp  (Wash.)  770. 

}  3.  Personal,  civil,  and  political  rights. 

Act  December  17,  1907  (Laws  1907-08,  p. 
145,  c.  6,  art.  2),  as  amended  February  12,  1908 
(Laws  1907-08.  p.  153,  c.  6,  art.  3),  establish- 
ing a  depositor's  guaranty  fund,  is  not  in  vio- 
lation of  Const  art.  2,  §  2,  providing  that  all 
persons  have  the  inherent  right  to  life,  liberty, 
and  the  pursuit  of  happiness— Noble  State 
Bank  v.  Haskell  (Okl.)  590. 


S  4.   Vested  rights. 

The  Legislature  may.  without  destroying  vest- 
ed rights,  change  the  fees  required  from  domes- 
tic and  foreign  corporations.— Cudahy  Packing 
Co.  v.  Denton  (Kan.)  439. 

f  5.    Obligation  of  contracts. 

Act  December  17,  1907  (Laws  1907-08,  p. 
145,  c.  6.  art.  2),  as  amended  February  12,  190S 
(Laws  1907-08,  p.  153,  c.  6,  art  3),  establish- 
ing a  depositor's  guaranty  fund,  is  not  in  vio- 
lation of  Const  art.  2.  §  15,  providing  that  no 
law  impairing  the  obligation  of  contracts  shall 
ever  be  passed.— Noble  State  Bank  v.  Haskell 
(Okl.)  590. 

An  ordinance  of  a  city,  adopted  nnder  Pierce  s 
Code.  I  3732.  subds.  34.  86  (Bellinger's  Ann. 
Codes  &  St  I  3732),  held  not  invalid  as  impair- 
ing the  obligations  of  an  existing  contract— 
City  of  Seattle  v.  Hurst  (Wash.)  454. 

g  6.   Privileges  or  immunities,  and  class 
legislation. 

•Medford  City  Charter  (Sp.  Laws  1905,  p.  99H. 
c.  4)  f  25,  subd.  19.  authorizing  the  city  to  li- 
cense saloons,  etc,  held  not  to  infringe  Const 
art  1,  |  20.— Hall  v.  Dunn  (Or.)  811. 

Comp.  Laws  1907,  |f  1710x,  1710x1,  rel- 
ative to  peddlers'  licenses,  held  to  contravene 
the  provision  of  the  federal  Constitution  as  to 
abridging  privileges  and  immunities  of  citizens. 
—State  v.  Bayer  (Utah)  129. 

i  7.  Equal  protection  of  laws. 

Comp.  Laws  1907,  IS  1710x,  1710x1,  relative 
to  peddlers'  licenses,  held  to  contravene  the  pro- 
vision of  the  federal  Constitution  as  to  abridg- 
ing privileges  and  immunities  of  citizens.— 
State  v.  Bayer  (Utah)  129. 

|  8.   Due  process  of  law. 

•An  affidavit  for  publication  of  summons 
held  sufficient  under  Code  Civ.  Proc.  f  412,  au- 
thorizing service  by  publication.— Roberts  v. 
Jacob  (Cal.)  671. 

The  question  of  the  sufficiency  of  substituted 
service  of  process  embraces  a  proposition  as  to 
whether  there  has  been  due  process  of  law  with- 
in the  Btate  and  federal  Constitutions. — Roberts 
v.  Jacob  (Cal.)  671. 

•A  county  ordinance  prohibiting  the  business 
of  selling  intoxicants  is  not  invalid,  as  depriving 
the  owner  of  property  without  due  process  of 
law,  though  it  prohibits  the  sale  of  liquor  then 
owned  and  practically  destroys  its  value.— Ex 
parte  Young  (Cal.)  822. 

f  316.  St.  1907,  p.  750,  c.  408,  held  not  in 
conflict  with  Const,  art  1,  8  13— In  re  Mc- 
Phee's  Estate  (Cal.)  878. 

§  316.  St.  1907,  p.  753,  c.  410,  providing  for 
appeals  without  giving  notice  thereof,  held  not 
in  conflict  with  Const,  art.  1,  §  13.— In  re  Mc- 
Phee's  Estate  (Cal.)  87a 

§  316.  What  the  method  and  procedure  of 
taking  an  appeal  shall  be  is  a  matter  for  legis- 
lative determination.— In  re  McPhee's  Estate 
(Cal.)  878. 


held  not  to  apply 
}.— In  re  McPhee's 


I  316.  Const,  art.  1,  §  IS 
to  statutes  relating  to  appes 
Estate  (Cal.)  878. 

Act  December  17,  1907  (Laws  1907-08,  p. 
145,  c.  6,  art,  2),  as  amended  February  12,  1908 
(Laws  1907-08,  p.  153,  c.  6,  art.  3),  establish- 
ing a  depositor's  guaranty  fund  is  not  In  con- 
flict with  Const  art.  2,  J  7.  providing  that  no 
person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law. — Noble  State 
Bank  v.  Haskell  (Okl.)  590. 

•A  criminal  prosecution  begun  by  information 
filed  by  the  district  attorney  and  the  subsequent 
issuance  of  a  bench  warrant  as  authorized  by 
Laws  1899,  p.  99,  held  not  in  violation  of 


•Point  annotated.  See  syllabus. 
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Const,  art.  7,  |  18,  and  Const.  U.  S.  Amend. 
14.-State  v.  Ja  Nun  (Or.)  96. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  |  1. 

CONTEMPT. 

Harmless  error  in  contempt  proceedings,  see  Ap- 
peal and  Error,  §  20. 

Presumptions  on  appeal  from  judgment  of,  see 
Appeal  and  Error,  8  15. 

Proceeds  of  fine  imposed  for  contempt,  see  Fines. 

Right  to  jury  trial  in  contempt  proceedings,  see 
Jury,  §  1. 

I  1*   Aeta  or  conduct  constituting  con- 
tempt of  court. 

•One  held  guilty  of  contempt  of  court  under 
Code  Civ.  Proa  S  1209.-In  re  Creely  (Cal. 
App.)  766. 

•Under  Rev.  Code  Civ.  Proc.  §§  7309,  7318. 
7319,  inability  to  obey  an  order  of  court  held 
a  good  defense  to  a  charge  of  contempt  for  its 
violation.— State  v.  District  Court  of  Second 
Judicial  Dist.  of  Montana,  Silver  Bow  County 
(Mont.)  841. 

|  8.  A  newspaper  article  written  by  a  de- 
fendant in  a  pending  action  held  not  to  con- 
stitute contempt  of  court.— State  v.  District 
Court  of  Second  Judicial  District  (Mont.)  1032. 

§  2.    Power  to  punish  and  proceedings 

therefor. 

•The  right  of  every  superior  court  of  record  to 
punish  for  contempt  is  inherent,  and  essential 
to  its  existence.— In  re  Creely  (Cal.  App.)  766. 

•An  affidavit  by  a  juror  held  to  sufficiently 
charge  a  contempt  of  court  by  an  attempt  to  in- 
fluence the  jury,  while  deliberating  on  a  crim- 
inal case.— In  re  Creely  (Cal.  App.)  766. 

•In  contempt  proceedings,  that  the  purported 
copy  of  the  judgment  violated  which  was  fur- 
nished deviated  from  the  original  in  slight  par- 
ticulars did  not  warrant  the  sustaining  of  an 
objection  to  the  introduction  of  evidence. — State 
v.  Walker  (Kan.)  862. 

•In  proceedings  for  contempt,  the  failure  of 
defendant  to  object  and  the  giving  of  a  recog- 
nizance waived  all  irregularities  up  to  that 
time.— State  v.  Walker  (Kan.)  862. 

•In  contempt  proceedings,  it  was  not  neces- 
sary that  a  copy  of  the  judgment  violated  should 
be  attached  to  the  accusation.— State  v.  Walk- 
er (Kan.)  862. 

•In  contempt  proceedings,  the  answer  of  de- 
fendant to  the  merits  waived  all  technical  de- 
fects in  the  accusation.— State  v.  Walker  (Kan.) 
862. 

•Where  statement  of  the  venue  at  the  top  of 
the  verification  of  an  accusation  for  contempt 
showed  that  the  justice  acted  in  his  county,  it 
was  not  necessary  that  it  should  show  that  he 
acted  in  his  township.— State  v.  Walker  (Kan.) 
862. 

f  41.  Under  Gen.  St.  1901,  8  1983,  relating 
to  proceedings  in  indirect  contempt,  held  an  af- 
fidavit charging  the  contempt  and  an  accusa- 
tion are  not  insufficient  because  verified  by  a 
stranger  to  the  proceeding.— State  v.  Kindseder 
(Kan.)  1025. 

|  54.  In  contempt  proceedings,  there  must 
be  some  direct  charge  that  accused  committed 
an  act  constituting  a  contempt.— State  v.  Dis- 
trict Court  of  Second  Judicial  District  (Mont) 
1032. 

CONTEST. 

Of  election,  see  Elections,  i  14. 


CONTINGENT  REMAINDERS. 

Creation,  see  Wills,  $  5. 

CONTINUANCE 

Appealability  of  order  denying,  see  Criminal 
Law,  8  18. 

Harmless  error  in  rulings,  see  Appeal  and  Er- 
ror, I  18. 

In  criminal  prosecution,  see  Criminal  Law,  8  7. 
Review  of  descretionary  rulings,  see  Criminal 
Law,  8  27. 

Review  of  rulings  as  dependent  on  presentation 
in  appeal  record,  see  Criminal  Law,  8  21. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see  Frauds, 
Statute  of. 

Alteration,  see  Alteration  of  Instruments. 

Assignment,  see  Assignments. 

Award  of  arbitrators  as  contract,  see  Arbitra- 
tion and  Award,  J  1. 

Cancellation,  see  Cancellation  of  Instruments. 

Estoppel  by  bond,  see  Estoppel,  f  1. 

Impairing  obligation,  see  Constitutional  Law, 
8  5. 

Liquidated  damages  or  penalties,  see  Dam- 
ages, 8  2. 
Novation,  see  Novation. 

Operation  and  effect  of  customs  or  usages,  Bee 

Customs  and  Usages. 
Operation  and  effect  of  usury  laws,  see  Usury, 

Parol  or  extrinsic  evidence,  see  Evidence,  8  7. 
Reformation,  see  Reformation  of  Instruments.  - 
Specific  performance,  see  Specific  Performance. 

Contract*  of  particular  classes  of  person: 

See  Carriers,  f  3;  Counties,  8  2;  Husband  and 
Wife,  8  1;  Master  and  Servant;  Towns,  8  1. 

Contracts  relating  to  particular  subjects. 
See  Gas;  Interest;  Party  Walls;  Patents,  8  1; 

Waters  and  Water  Courses,  8  3. 
Community  property,  see  Husband  and  Wife, 

8  3. 

Ground  for  mechanics'  liens,  see  Mechanics 
Liens.  £  2. 

Mineral  lands,  see  Mines  and  Minerals,  8  1* 
Right  of  way.  see  Railroads,  I  L 
Sale  of  standing  timber,  see  Logs  and  Logging. 
Transportation  of  passengers,  see  Carriers,  8  o. 

Particular  classes  of  empress  contracts. 

See  Bills  and  Notes;  Bonds;  Indemnity;  In- 
surance; Joint  Adventures;  Liens;  Partner* 
ship;  Sales. 

Agency,  see  Principal  and  Agent. 

Employment,  see  Master  and  Servant. 

Leases,  see  Landlord  and  Tenant. 

Sales  of  realty,  see  Vendor  and  Purchsser. 

Stipulations  in  actions,  see  Stipulations. 

Suretyship,  see  Principal  and  Surety. 

Particular  classes  of  implied  contracts. 
See  Account  Stated;  Money  Lent;  Money  Re- 
ceived; Work  and  Labor. 

Particular  modes  of  discharging  contracts. 
See  Payment;  Release. 

8  1.    Requisites  and  validity. 

Under  Code  Civ.  Proc.  8  1183,  giving  a  lien 
to  contractors,  materialmen,  etc..  and  providing 
that  the  contract  shall  be  wholly  void  unless 
filed,  construed  in  connection  with  Const,  art. 
20,  8  IS,  creating  mechanics'  liens,  a  failure  to 
file  the  contract  held  only  to  render  it  wholly 
void  as  to  materialmen,  etc.,  having  valid  liens, 
and,  as  between  contractor  and  owner,  it  was 
still  the  measure  of  their  rights.— Los  Angeles 
Pressed  Brick  Co.  v.  Uiggins  (Cal.  App.)  414. 
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In  an  action  by  a  contractor  against  an  own- 
er upon  a  contract  not  filed  as  required  by  stat- 
ute, a  finding  of  the  contract  price  and  the  value 
of  labor  and  materials  furnished  held  a  suffi- 
cient finding  as  to  the  amount  the  contractor 
was  entitled  to  recover.— Los  Angeles  Pressed 
Brick  Co.  v.  Higgins  (Cal.  App.)  414. 

I  34.  A  building  contract  held  sufficiently 
executed  within  Code  Civ.  Proc.  J  1183.— Hart- 
well  v.  C.  Ganahl  Lumber  Co.  (Cal.  App.)  901. 

S  88.  Under  Code  Civ.  Proc.  1805.  8  32G6, 
subd.  39  (Rev.  Code  Civ.  Proc.  f  7962).  making 
the  presumption  that  there  was  a  good  and  suffi- 
cient consideration  for  a  written  contract  dis- 
putable, if  a  written  contract  recites  no  con- 
sideration, a  sufficient  consideration  is  presumed, 
and  the  presumption  holds  unless  contradicted. — 
Dackich  v.  Banch  (Mont)  931. 

S  94.  Elements  of  fraudulent  representations 
justifying  the  court  in  avoiding  a  contract  de- 
termined.—T.  C.  Power  &  Bro.  v.  Turner 
(Mont.)  950. 

Under  the  statute  reducing  sealed  instruments 
to  the  footing  of  simple  contracts  that  express 
consideration,  the  defense  of  fraud  is  not  ex- 
clusively an  equitable  defense.— Olston  v.  Ore- 
gon Water  Power  &  Ry.  Co.  (Or.)  538. 

•Where  a  simple  contract  is  induced  by  fraud, 
the  defrauded  party  may  rescind  without  the 
aid  of  equity,  and  may  plead  the  fraud  in  de- 
fense of  an  action  to  enforce  it  or  for  damages 
for  its  breach.— Olston  v.  Oregon  Water  Power 
&  Ry.  Co.  (Or.)  538. 

{  2.    Construction  and  operation. 

•The  intent  of  the  parties  to  a  contract,  as 

fathered  from  the  words  used,  governs,  and  to 
efine  the  words  used  the  whole  contract  must 
be  construed  together.— Hunter  v.  Wenatchee 
Land  Co.  (Wash.)  494. 

i  3.   Modification  and  merger. 

Where  the  original  contract  is  executory  on 
both  sides,  either  in  whole  or  in  part,  and 
the  parties,  in  making  a  new  contract,  waived 
or  released  any  liability  under  the  original 
contract,  such  waiver  is  a  consideration  for 
the  promise  of  the  party  whose  liability  is 
thus  released.— Prye  v.  Kalbaugh  (Utah)  331. 

§  4.    Performance  or  breach. 

•Uuder  Civ.  Code,  IS  1511,  1512,  1514,  a  pro- 
vision in  a  contract  that  a  violation  thereof 
should  render  it  void  held  only  to  terminate  the 
rights  under  the  contract  of  the  party  violating 
the  terms  thereof.— Central  Oil  Co.  of  Los 
Angeles  v.  Southern  Refining  Co.  (Cal.)  177. 

•A  party  may  waive  a  contract  provision 
made  for  his  own  benefit. — Ellsworth  v.  Knowlea 
(Cal.  App.)  690. 

Recovery  cannot  be  had  on  a  contract  to  do 
an  entire  piece  of  work  for  a  specific  sum.  unless 
the  work  is  performed.— Meek  v.  Daugherty 
(Okl.)  557. 

•Where  one  party  to  a  contract  has  by  his 
own  acts  disqualified  himself,  or  placed  it  be- 
yond his  power  to  perform,  the  adverse  party 
may,  without  waiting  for  the  expiration  of  the 
contract,  sue  for  the  breach.— Hunter  v.  Wenat- 
chee Land  Co.  (Wash.)  494. 

8  5.    Aotions  for  breach. 

In  an  action  to  enforce  mechanics'  liens  by  a 
contractor  against  an  owner  upon  a  contract  not 
recorded  as  required  by  statute,  allegations  of 
reasonable  value  held  sufficient  against  attack  on 
appeal.— Los  Angeles  Pressed  Brick  Co.  v.  Hig- 
gins (Cal.  App.)  414. 

In  an  action  against  the  state  on  a  building 
contract,  evidence  held  not  to  sustain  conten- 
tion by  plaintiff  that  he  is  entitled  to  recover 
for  extras  claimed.— Rathbun  v.  State  (Idaho) 
335. 


CONTRIBUTION. 

Among  sureties,  see  Principal  and  Surety,  f  2. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  I  1. 

As  question  for  Jury,  see  Negligence,  f  2. 

Of  passenger,  see  Carriers,  §  3. 

Of  person  injured  by  operation  of  railroad,  see 
Railroads,  8  3. 

Of  person  killed  by  electricity,  see  Electricity. 

Of  servant,  see  Master  and  Servant,  ||  7,  10. 

Of  traveler  on  city  street,  see  Muuicipal  Corpo- 
rations, U  5,  6. 

Requisites  and  sufficiency  of  instructions  as  to, 
see  Trial,  §  5. 

CONVENTION. 

Political  conventions,  see  Elections,  ({4.  6,  8, 
11,  14. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

CONVEYANCES. 

In  fraud  of  creditors,  see  Fraudulent  Con- 
veyances. 
In  trust,  see  Trusts,  f  1. 

Conveyance*  by  or  to  particular  dosses  of 
person*. 

See  Husband  and  Wife,  §  1. 
Partner,  see  Paiinership,  $  5. 

Conveyance*  of  particular  species  of,  or  estate* 

or  interetts  in,  property. 
See  Homestead,  8  2. 

Community  property,  see  Husband  and  Wife, 
f  3- 

Mineral  lands,  see  Mines  and  Minerals,  i  1. 
Water  rights,  see  Waters  and  Water  Courses, 
I  3. 

Particular   classes    of  conveyance*. 
See  Assignments;   Chattel  Mortgages;  Deeds; 
Mortgages. 

CONVICTS. 

Assault  by,  see  Assault  and  Battery,  f  1. 

CORONERS. 

Extortion  by,  see  Extortion. 
Report  of  as  evidence  in  action  for  wrongful 
death,  see  Death,  8  1. 

CORPORATIONS. 

Exemption  from  execution  of  property  of  quasi 
public  corporation,  see  Execution,  §  1. 

Laws  relating  to  as  violating  vested  rights,  see 
Constitutional  Law,  8  4. 

Liability  as  on  account  stated,  see  Account 
Stated. 

Power  of  city  to  grant  franchise  to,  see  Munic- 
ipal Corporations,  8  3. 
Quo  warranto,  see  Quo  Warranto. 

Particular  classes  of  corporation*. 
See  Municipal  Corporations;  Railroads;  Street 

Railroads. 
Agricultural  societies,  see  Agriculture. 
Banks,  see  Banks  and  Banking,  8  1- 
Insurance  companies,  see  Insurance,  8  1. 
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Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

Water  companies,  see  Waters  and  Water 
Courses,  §  5. 

|  1.    Incorporation  ud  organisation. 

S  1.  A  corporation  is  purely  a  creature  of 
law,  and  can  exist  only  by  permission  of  the 
state.— Boca  Mill  Co.  v.  Curry  (Cal.)  1117. 

§  4.  The  legislative  department  is  the  only 
department  empowered  to  form  corporations 
or  authorize  their  formation  or  prescribe  or  ex- 
tend their  term  of  existence,  and,  except  as  it 
is  limited  by  the  Constitution  the  power  of  the 
Legislature  is  supreme.— Boca  Mill  Co.  v.  Curry 
(Cal.)  1117. 

Evidence  held  sufficient  to  establish  the  de 
facto  character  of  an  insurance  corporation.— 
People  v.  Morley  (Cal.  App.)  84. 

|  2.    Corporate  existence  and  franchise. 

S  37.  Const,  art.  12,  §  7,  when  considered  in 
connection  with  article  1,  8  21,  article  4,  §  25, 
article  11,  If  3-6,  and  article  12,  §§  1,  5,  held 
to  prohibit  the  Legislature  from  passing  any  law, 

General  or  special,  under  which  the  charter  or 
ranchise  of  a  corporation  may  be  extended.— 
Boca  Mill  Co.  v.  Curry  (Cal.)  1117. 

f  37.  A  constitutional  provision  that  the 
Legislature  shall  not  extend  any  charter  of  any 
corporation  held  a  declaration  against  legisla- 
tion extending  or  authorizing  the  extension  of 
the  charter  of  any  corporation  in  any  way.— 
Boca  Mill  Co.  v.  Curry  (Cal.)  1117. 

8  37.  Const,  art.  12,  §  1,  when  considered 
in  connection  with  section  5,  and  article  11,  8 
12,  held  not  to  confer  on  the  Legislature  power 
to  pass  a  general  law  for  the  extension  of  the 
existence  of  corporations.— Boca  Mill  Co.  v. 
Curry  (Cal.)  1117. 

8  37.  The  object  of  Const,  art.  12,  8  1,  Is  not 
to  limit  the  power  of  the  Legislature  in  the 
matter  of  corporations  thereafter  to  be  organized 
as  to  the  time  for  which  they  may  be  originally 
created.-Boca  Mill  Co.  v.  Curry  (Cal.)  1117. 

8  37.  St.  1907,  p.  344,  c.  274,  amending  Civ. 
Code,  8  401,  relating  to  the  extension  of  cor- 

? orate  existence,  held  to  conflict  with  Const,  art. 
2,  8  7.— Boca  Mill  Co.  v.  Curry  (Cal.)  1117. 

8  39.  The  purpose  of  Const,  art.  12,  8  1,  held 
to  prevent  corporations  from  having  a  legal 
right  to  insist  that  any  general  law  shall  con- 
tinue in  force  unchanged.— Boca  Mill  Co.  v. 
Curry  (Cal.)  1117. 

8  3.    Capital,  stock,  and  dividends. 

When  a  corporation  sells  stock  to  pay  a  de- 
linquent assessment,  the  purchaser  takes  only 
the  title  that  the  delinquent  stockholder  had.— 
O'Dea  v.  Hollywood  Cemetery  Ass'n  (Cal.)  1. 

•In  an  action  to  restrain  the  sale  of  corporate 
stock  for  a  delinquent  assessment  on  unpaid 
subscription,  held,  that  the  complaint  was  fram- 
ed on  the  theory  that  plaintiffs'  stock  was  not 
fully  paid,  and  that  they  could  not  insist  on  a 
recovery  on  the  ground  that  the  evidence  showed 
that  their  stock  was  fully  paid.— O'Dea  v. 
Hollywood  Cemetery  Ass'n  (Cal.)  1. 

In  an  action  to  restrain  the  sale  of  corporate 
stock  for  a  delinquent  assessment  on  unpaid 
subscriptions  on  the  ground  that  all  shares  had 
not  been  assessed,  evidence  held  sufficient  to 
show  that  plaintiffs'  shares  were  subscription 
shares  not  fully  paid  for,  and  that  the  shares 
not  assessed  were  fully  paid.— O'Dea  v.  Holly- 
wood Cemetery  Ass'n  (Cal.)  1. 

Under  Civ.  Code,  8  332,  relating  to  assess- 
ments on  unpaid  corporate  stock  if  part  of  the 
stock  of  a  corporation  has  been  fully  paid,  it  is 
proper  to  levy  an  assessment  for  the  unpaid  por- 
tion of  the  price  on  shares  on  which  a  less 
amount  or  nothing  has  been  paid.— O'Dea  v. 
Hollywood  Cemetery  Ass'n  (Cal.)  1. 


Assessment  is  the  proper  method  to  collect  un- 

e.id  subscriptions  to  corporate  stock.— O'Dea  v. 
ollywood  Cemetery  Ass'n  (Cal.)  1. 

Where  directors  of  a  corporation  issue  stock 
as  fully  paid  up,  and  there  is  no  fraud,  held  that 
stockholders  cannot  attack  the  transaction.— 
O'Dea  v.  Hollywood  Cemetery  Ass'n  (Cal.)  1. 

Prior  to  the  amendment  to  Civ.  Code,  8  323, 
corporations  had  the  right  to  issue  shares  en 
credit,  and  purchasers  thereof  had  no  right 
to  assume  that  the  stock  wbb  fully  paid.— 
O'Dea  v.  Hollywood  Cemetery  Ass'n  (Cal.)  1. 

Certificates  of  corporate  stock  are  not  nego- 
tiable instruments,  and  the  purchaser  takes 
the  same  subject  to  the  liability  for  unpaid  sub- 
scription.—O'Dea  v.  Hollywood  Cemetery  Ass'n 
(Cal.)  1. 

Persons  inducing  by  fraud  a  corporation  to 

£urchase    property    held   joint    tort-feasors. — 
omita  Land  &  Water  Co.  v.  Robinson  (Cal.) 
10. 

A  broker  employed  to  procure  a  purchaser  of 
real  estate  held  not  entitled  on  a  sale  of  the 
property  to  a  corporation  which  he  with  others 
organized  to  retain  the  agreed  compensation  as 
against  the  corporation. — Lomita  Land  &  Wa- 
ter Co.  v.  Robinson  (Cal.)  10. 

One  of  the  former  co-owners  of  land  purchas- 
ed by  a  corporation  held  not  liable  to  the  cor- 
poration for  the  profits  made  by  him  on  a  trans- 
action resulting  in  the  purchase  of  the  property 
by  the  corporation. — Lomita  Land  &  Water  Co. 
v.  Robinson  (Cal.)  10. 

One  of  the  co-owners  of  land  purchased  by  a 
corporation,  held  liable  to  the  corporation  for 
secret  profits  made  by  its  promoters  on  a  sale 
of  the  property  to  the  corporation.— Lomita 
Land  &  Water  Co.  v.  Robinson  (Cal.)  10. 

•Findings  by  the  court,  in  an  action  by  a 
corporation  against  promoters  and  others,  al- 
leged to  have  conspired  to  obtain  a  secret  profit 
by  inducing  the  corporation  to  purchase  prop- 
erty at  a  price  in  excess  of  that  agreed  to  by 
the  owner,  held  to  show  knowledge  of  such 
scheme  on  the  part  of  one  of  the  defendants 
other  than  the  promoters.— Lomita  Land  &  Wa- 
ter Co.  v.  Robinson  (Cal.)  10. 

A  person  conspiring  with  promoters  of  a  cor- 
poration to  induce  it  to  purchase  property  at  a 
price  in  excess  of  that  agreed  to  by  the  owner 
is  liable  equally  with  the  promoters  for  the 
secret  profits  made  on  the  sale  to  the  corpora- 
tion, though  he  did  not  share  in  the  profits  of 
the  fraud— Lomita  Land  &  Water  Co.  v.  Robin- 
son (Cal.)  10. 

All  persons  co-operating  in  a  fraud,  inducing 
a  corporation  to  purchase  property  at  a  price  in 
excess  of  that  agreed  to  by  the  owner,  are  joint- 
ly liable  for  the  ensuing  injury,  irrespective  of 
the  degree  of  culpability.— Lomita  Land  &  Wa- 
ter Co.  v.  Robinson  (Cal.)  10. 

A  person  conspiring  with  promoters  of  a  cor- 
poration to  induce  it  by  false  representations 
to  purchase  property  at  a  price  in  excess  of  that 
agreed  to  by  the  owner  held  liable  equally  with 
the  promoters  for  the  secret  profits,  though  he 
was  not  originally  a  party  to  the  fraud.— Lom- 
ita Land  &  Water  Co.  v.  Robinson  (Cal.)  10. 

Persons  conspiring  with  promoters  of  a  cor- 
poration to  induce  it  to  purchase  property  at  a 
price  in  excess  of  that  agreed  to  by  the  owner 
held  liable  equally  with  the  promoters  for  secret 
profits  made  on  the  sale  of  the  property  to  the 
corporation.— Lomita  Land  &  Water  Co.  v. 
Robinson  (Cal.)  10. 

A  promoter  of  a  corporation  formed  to  pur- 
chase property  from  another,  held  liable  to  the 
corporation  for  the  loss  sustained  in  conse- 
quence of  the  promoters  making  a  profit  on  the 
sale  of  the  property  to  the  corporation,  though 
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he  returned  the  sum  given  him.— Lomita  Land 
&  Water  Co.  v.  Robinson  (Cal.)  10. 

'Promoters  of  a  corporation  formed  to  pur- 
chase property  from  another,  held  to  occupy  a 
fiduciary  relation  to  those  whom  they  induce  to 
become  their  co-subscribers,  and  must  declare  to 
their  associates  any  personal  interest  they  have 
in  the  matter  of  the  purchase. — Lomita  Land 
&  Water  Co.  v.  Robinson  (Cal.)  10. 

|  4.   Members  and  stockholders. 

Under  Civ.  Code,  9  309,  neither  the  directors 
of  a  corporation  nor  its  stockholders  have  any 
right  to  distribute  corporate  capital  or  prop- 
erty among  the  stockholders.— OT)ea  v.  Holly- 
wood Cemetery  Ass'n  (Cal.)  1. 

§  268.  A  complaint,  in  an  action  by  a  cred- 
itor of  a  corporation  to  enforce  the  liabilities 
of  stockholders,  held  to  state  a  cause  of  action, 
if  the  laws  of  a  sister  state  are  the  same  as 
those  embodied  in  Const,  art.  12,  |  3 ;  Civ.  Code, 
f  323.— Peck  v.  Noee  (Cal.)  805. 

8  271.  In  an  action  by  a  creditor  of  a  Ne- 
vada corporation  to  enforce  the  liability  of 
stockholders'  findings  held  within  the  issues, 
and  to  authorize  a  judgment  against  the  stock- 
holders.—Peck  v.  Noee  (Cal.)  865. 

i  5.    Officers  and  agents. 

De  facto  directors  of  a  corporation  have  pow- 
er to  levy  an  assessment  on  unpaid  subscrip- 
tions.—O'Dea  v.  Hollywood  Cemetery  Ass'n 
(Cal.)  1.  • 

Directors  held  incapable  of  binding  a  corpora- 
tion by  any  ratification  of  transactions  in  fu- 
tures by  its  general  manager  contrary  to  the 
by-laws.— Hoffman  v.  Farmers'  Co-op.  Shipping 
Ass'n  (Kan.)  440. 

In  an  action  against  the  general  manager  of  a 
corporation  on  the  ground  that  he  dealt  in  fu- 
tures, contrary  to  the  by-laws  of  the  corpora- 
tion, the  question  at  issue  Add  to  be  whether  his 
transactions  were  in  violation  of  the  by-laws. — 
Hoffman  v.  Farmers'  Co-op.  Shipping  Ass'n 
(Kan.)  440. 

Certain  facts  held  not  to  constitute  a  defense 
to  an  action  against  the  general  manager  of  a 
corporation  for  dealing  in  futures,  contrary  to 
the  by-laws  of  the  corporation. — Hoffman  v.  Far- 
mers'^ Co-op.  Shipping  Ass'n  (Kan.)  440. 

Under  the  facts,  held,  that  it  could  not  be  said 
that  as  a  matter  of  law  the  general  manager  of 
a  corporation  ought  to  have  discovered  earlier 
that  the  assistant  general  manager  was  using 
the  funds  of  the  corporation  to  speculate  in  fu- 
tures.—Hoffman  v.  Farmers'  Co-op.  Shipping 
Ass'n  (Kan.)  440. 

|  6.    Corporate  powers  and  liabilities. 

Political  parties,  when  incorporated  under  the 
general  laws,  are  legal  entities  as  other  cor- 
porate bodies  not  organized  for  profit,  and  may 
enforce  by  an  action  in  their  party  names  the 
rights  conferred  upon  them  by  law.— Independ- 
ence League  v.  Taylor  (Cal.)  308. 

I  7.    Insolvency  and  receivers. 

•Under  Code  Civ.  Proc.  f  565,  the  appoint- 
ment of  a  receiver  of  a  corporation  may  be  made 
ex  parte.— California  Fruit  Growers'  Ass'n  of 
Los  Angeles  v.  Superior  Court  of  Los  Angeles 
County   (Cal.   App.)  769. 

*A  complaint,  in  an  action  by  stockholders, 
held,  notwithstanding  Civ.  Code,  I  310,  to  state 
facts  authorizing  the  court  to  appoint  a  receiver 
of  a  corporation.— California  Fruit  Growers' 
Ass'n  of  Los  Angeles  v.  Superior  Court  of 
Los  Angeles  County  (Cal.  App.)  769. 

Under  Ballinger's  Ann.  Codes  &  St.  |  5456 
(Pierce's  Code,  §  575)  providing  when  a  receiv- 
er may  be  appointed,  contract  and  judgment 
creditors  of  a  corporation  held  entitled  to  have 
a  receiver  appointed,  where  the  complaint  al- 
leged bad  faith  by  the  corporate  officers  in  con- 


trolling its  property  and  showed  the  corpora- 
tion to  be  in  imminent  danger  of  insolvency.— 
Kelso  r.  American  Inv.  &  Imp.  Co.  (Wash.) 

294. 

8  8.  Consolidation. 

Where  stock  of  a  new  corporation  was  issued 
to  one  as  trustee  to  be  distributed  among  the 
stockholders  of  an  old  corporation,  held,  that 
the  stockholders  of  the  former  could  not  object 
to  the  transaction  as  being  in  violation  of  Civ. 
Code,  S  309,  prohibiting  the  distribution  of  the 
capital  of  a  corporation  prior  to  its  dissolution. 
—O'Dea  v.  Hollywood  Cemetery  Ass'n  (CsJ.)  L 

I  9.    Foreign  corporations. 

A  foreign  corporation  held  required  to  pay  the 
fees  prescribed  by  Acts  1907,  p.  238,  c  140. 
S  23,  subd.  3.— Cudahy  Packing  Co.  v.  Denton 

(Kan.)  439. 

An  agent  of  a  foreign  corporation,  appointed 
for  the  service  of  process,  in  pursuance  of  Wil- 
son's Revised  &  Ann.  St.  Okl.  1903,  5  1227. 
may  be  served  either  by  delivering  a  copy  of 
the  summons  to  him  personally  or  by  leaving  it 
at  his  residence.— State  Life  Ins.  Co.,  of  In- 
dianapolis, Ind.,  v.  Oklahoma  City  Nat.  Bank 
(Okl.)  574. 

•The  bringing  of  an  action  in  this  state  is 
not  "doing  business"  within  the  state,  so  ss  to 
require  a  foreign  corporation  to  pay  an  annual 
license  fee.— Lilly-Brackett  Co.  v.  Sonnemann 
(Wash.)  505. 

•Laws  1907.  p.  271,  c.  140,  S  7.  requiring  cor- 
porations to  allege  and  prove  payment  of  tb* 
annual  license  tax  as  a  condition  precedent  to 
sue,  held  to  apply  only  to  corporations  doing 
business  in  this  state.— Lilly-Brackett  Co.  v 
Sonnemann  (Wash.)  505. 

CORPUS  DELICTI. 

In  prosecution  for  arson,  see  Arson. 
Proof  of  to  sustain  confession,  see  Criminal 
Law,  |  6. 

CORRECTION. 

Of  irregularities  and  errors  at  trial,  see  Trial. 
8  8. 

Of  judgment,  see  Judgment,  |  4. 
Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  f  7. 

COSTS. 

Appealability  of  judgment  In  action  on  cost 

bond,  see  Appeal  and  Error,  g  1. 
In  suit  to  foreclose  mortgage,  see  Mortgages, 

8  4. 

In  suit  to  foreclose  lien,  see  Mechanics'  Liens, 
8  5. 

Review  of  discretionary  rulings,  see  Appeal  and 
Error,  8  16. 

8  1.    Persons  entitled. 

•Persons  improperly  intervening  held  not  en- 
titled to  costs.— Springer  v.  Ayer  (Wash.)  774. 

•One,  though  improperly  made  a  defendant. 
held  not  entitled  to  costs,  he  claiming  rights 
by  his  answer.— Springer  v.  Ayer  (Wash.)  774. 

8  2.   Persons,  property,  and  fan  da  liable. 

The  court  in  an  action  to  enforce  a  lien  for 
services  in  cutting  and  securing  logs  cannot 
tax  attorney's  or  receiver's  fees  personally 
against  the  eloigner  of  a  part  of  the  logs  made 
a  party  to  the  action.— Grimm  v.  Pacific  Creo- 
soting  Co.  (Wash.)  297. 

8  3.    Amount,  rats,  and  items. 

•Where  the  depositions  taken  by  the  success- 
ful party  could  not  be  necessary  to  the  protec- 
tion of  bis  rights,  the  court  did  not  err  in  dis- 
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allowing  the  costs  thereof.— Lomita  Land  &  Wa- 
ter Co.  v.  Robinson  (Cal.)  10. 

•The  snccessfnl  party  is  entitled  to  recover 
the  costs  incurred  in  the  taking  of  necessary 
depositions.— Lomita  Land  &  Water  Co.  v.  Rob- 
inson (Cal.)  10. 

(182.  Defendants,  who  obtained  certified 
copies  of  deeds  and  records  to  be  used  in  evi- 
dence, held  entitled  to  recover  the  cost  thereof, 
upon  a  judgment  of  dismissal,  though  an  ante- 
trial  agreement  as  to  the  facts  was  afterwards 
made  which  embodied  the  facts  shown  by  the 
copies.— Hamilton  v.  Witner  (Wash.)  1084. 

I  4.  Taxation. 

•It  is  not  essential  that  a  motion  to  retax 
costs  should  be  accompanied  by  an  affidavit.— 
Lomita  Land  &  Water  Co.  v.  Robinson  (Cal.) 
10. 

Where  a  party  had  actual  knowledge  of  the 
filing  of  a  cost  bill  of  which  she  had  a  copy, 
held,  that  she  could  not,  after  appealing  from 
the  judgment,  have  the  costs  taxed  by  the  court 
under  Code  Civ.  Proc.  9  1033,  relating  to  the 
filing  of,  and  affidavit  to,  a  bill  of  costs.— Bell 
v.  Thompson  (Cal.  App.)  158. 

Where  a  plaintiff  appealed  from  a  judgment 
adjudicating  that  defendant  recover  from  her 
the  amount  of  cost  specified  In  a  memorandum 
of  costs,  a  copy  of  which  she  had  received,  held, 
that  she  waived  written  notice  that  the  memo- 
randum had  been  filed.— Bell  v.  Thompson  (Cal. 
App.)  158. 

I  5.    Ob  appeal  or  error,  and  on  new 
trial  or  motion  therefor. 

•An  erroneous  judgment  entry  should  be  va- 
cated without  costs  to  respondent,  where  appel- 
lant did  not  object  below.— Hopkins  v.  Crane 
(Wash.)  772. 

CO-SURETIES. 

See  Principal  and  Surety,  |  2. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  |  2. 

Power  of  city  council  to  make  assessments  for 
public  improvements,  see  Municipal  Corpora- 
tions, 8  3. 

COUNTER  AFFIDAVITS. 

On  motion  to  set  aside  defanlt,  see  Judgment, 
IL 

COUNTERCLAIM. 

See  Set-Ofi!  and  Counterclaim. 

COUNTIES. 

See  Mnuicipal  Corporations. 

Amendment  of  statute  relating  to  county  seat 
election,  see  Statutes,  §  4. 

County  ordinances  in  general  regulating  liquor 
traffic,  see  Intoxicating  Liquors,  i  1. 

Exercise  of  power  of  eminent  domaiu,  see  Emi- 
nent Domain,  8  5. 

|  1.    Government  and  officers. 

•A  county  ordinance,  regularly  passed  and 
promulgated  by  the  board  of  supervisors  under 
County  Government  Act  1807  (St.  1807,  p.  452. 
c.  277),  held  not  invalidated  by  its  recital  of 
adoption  under  the  unconstitutional  section  13 


of  the  same  act  (page  454).— Ex  parte  Young 

(Cal.)  822. 

•The  board  of  supervisors  of  a  county  has  au- 
thority to  prohibit  the  business  of  selling  liquor, 
independent  of  County  Government  Act  1897 
(St.  1897,  p.  454,  c.  277)  f  13,  attempting  to 
confer  on  the  electors  power  to  adopt  ordinan- 
ces.—Ex  parte  Young  (Cal.)  822. 

•A  county  ordinance  prohibiting  the  keeping 
of  any  place  where  liquor  is  Bold  held  not  to 
conflict  with  the  general  laws  promoting  the 
viticultural  Industry,  and  hence  authorized  by 
Const,  art.  11,  |  11,  authorizing  police  regula- 
tions by  counties  not  in  conflict  with  the  gen- 
eral laws.— Ex  parte  Young  (Cal.)  822. 

The  power  to  make  police  regulations, 
granted  to  counties  by  Const  art.  11,  6  11,  held 
one  to  be  exercised  by  the  board  of  supervisors. 
—Denton  v.  Vann  (Cal.  App.)  675. 

•The  board  of  county  commissioners,  as  the 
officers  authorized  by  law  to  transact  county 
business,  are  vested  with  discretion  to  make 
such  settlement  and  compromise  of  a  judgment 
in  favor  of  the  county  as  they  think  best-- 
Taylor  v.  Kelleher  (Colo.)  253. 

Act  April  17,  1908,  providing  for  the  ap- 
pointment of  a  special  election  board  to  conduct 
elections  for  the  relocation  or  removal  of  coun- 
ty seats,  held  a  proper  exercise  of  legislative 
authority  for  the  carrying  into  effect  of  Const, 
art.  3,  8  6.— City  of  Pond  Creek  v.  Haskell 
(Okl.)  338;  Incorporated  Town  of  Lehigh  v. 
Thomas  (Okl.)  362. 

The  people,  either  through  the  Constitution 
or  by  statute,  have  authority  to  provide  for 
the  location,  relocation,  or  removal  of  county 
seats.— City  of  Pond  Creek  v.  Haskell  (Okl.) 
338;  Incorporated  Town  of  Lehigh  v.  Thomas 
(Okl.)  362. 

A  petition  for  a  proclamation  for  a  county 
seat  election,  filed  prior  to  April  17,  1908.  de- 
pends on  Const,  art  17,  8  6,  and  not  on  Act 
April  17,  1908.— City  of  Pond  Creek  v.  Has- 
kell (Okl.)  338:  Incorporated  Town  of  Lehigh 
v.  Thomas  (Okl.)  362. 

Const,  art.  17,  8  6.  providing  for  the  holding 
of  elections  for  the  relocation  or  removal  or 
the  county  seats,  held  self-executing.— City  of 
Pond  Creek  v.  Haskell  (Okl.)  338 ;  Incorporated 
Town  of  Lehigh  v.  Thomas  (Okl.)  362. 

8  2.  Property,  contracts,  and  liabilities. 

•Ballinger's  Ann.  Codes  &  St.  8  3767  (Pierce's 
Code,  8  7873),  providing  for  the  letting  of  con- 
tracts for  road  work  by  county  commissioners, 
held  to  give  the  board  power  when  they  let  a 
contract  involving  an  expenditure  exceeding 
$50,  to  let  it  to  the  lowest  bidder  or  let  it  with- 
out calling  for  bids. — Giffiu  v.  King  County 
(Wash.)  230. 

Under  Ballinger's  Ann.  Codes  &  St.  88  499, 
342  (Pierce's  Code,  88  4220,  4098),  county  com- 
missioners held  bound  to  furnish  the  county  sur- 
veyor with  a  surveyor's  transit.— State  v.  Major 
(Wash.)  249. 

Certain  facts  held  not  to  relieve  the  county 
commissioners  of  the  duty  of  furnishing  the 
couuty  surveyor  with  a  surveyor's  transit,  as 
required  by  Ballinger's  Ann.  Codes  &  St.  88 
499.  342  (Pierce's  Code,  68  4220,  4098).— State 
v.  Major  (Wash.)  249. 

In  the  absence  of  a  statute,  the  county  com- 
missioners are  not  required  to  furnish  a  library 
to  the  county  attorney.— State  v.  Major  (Wash.) 
249. 

8  3.    Fiscal    management,    pnblie  debt, 
securities,  and  taxation. 

8  182.  Under  St.  1893,  8  395,  the  county 
commissioners  had  no  power  to  contract  with 
a  broker  to  sell  county  bonds,  and  such  a  con- 
tract was  void,  and  no  liability  was  created 
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against  the  county  for  his  services.— Theis  v. 
Board  of  County  Com'rs  of  Beaver  County 
(Okl.)  973. 

COUNTS. 

In  pleading,  see  Pleading,  §  2. 

COUNTY  BOARD. 

See  Counties,  |  1. 

COUNTY  SEATS. 

See  Counties.  5  1. 

COURTS. 

Appealability  of  judgment  of  probate  court,  see 

Appeal  and  Error,  §  1. 
Contempt  of  court,  see  Contempt. 
Judges,  see  Judges. 

Judicial  power,  see  Constitutional  Law,  8  2.  . 
Jurisdiction  to  enforce  lien  on  vessel,  see  Ship- 
ping, §  1. 

Jurisdiction  to  protect  rights  of  voter  under 
primary  election  law,  see  Elections,  §  7. 

Justices'  courts,  see  Justices  of  the  Peace. 

Mandamus  to  inferior  courts,  see  Mandamus, 
8  2. 

Opinion  of  as  part  of  record  on  appeal,  see  Ap- 
peal and  Error,  |  7. 

Power  of  courts  to  take  child  from  parents,  see 
Parent  and  Child. 

Province  of  court  and  jury,  see  Trial,  |  5. 

Review  of  decisions,  see  Appeal  and  Error. 

Right  to  trial  by  jury,  see  Jury,  $  1. 

Trial  by  court  without  juxy,  see  Trial,  8  7. 

8  1.    Nature,  extent,  and  exercise  of  ju- 
risdiction in  general. 

•"Jurisdiction"  defined.— Dahlgren  v.  Superior 
Court  of  Santo  Crus  County  (Cal.  App.)  681. 

The  jurisdiction  of  the  courts  of  Idaho  to 
determine  water  appropriations  within  the  state 
is  not  defeated  by  the  fact  that  defendant  sets 
up  appropriation  of  the  waters,  and  diverts  the 
waters  from  such  stream  in  another  state. — Tay- 
lor v.  Hulett  (Idaho)  37. 

Under  Rev.  St.  1887,  8  3026,  when  jurisdic- 
tion is  conferred  on  a  court,  if  the  proceedings 
be  not  specially  pointed  out,  any  suitable  pro- 
cedure may  be  adopted.— Smith  v.  Clyne  (Idaho) 
40. 

•"Jurisdiction"  defined.  —  Sloan  t.  Byers 
(Mont.)  865. 

•The  power  of  the  courts  of  the  state  Is  de- 
rived from  the  Constitution  and  laws  of  the  state, 
and  from  the  common  law  npt  in  conflict  with 
the  state  and  federal  Constitutions  and  laws.— 
Larson  v.  Salt  Lake  City  (Utah)  483. 

8  2.    Establishment,    organisation,  and 
procedure  in  general. 

6  112.  Where,  after  the  district  judge  had 
denied  a  motion  to  strike,  he  made  some  re- 
marks, such  remarks  were  no  part  of  the  rec- 
ord of  the  court. — State  v.  District  Court  of 
Second  Judicial  District  (Mont.)  1032. 

The  power  exercised  by  a  court  of  equity  is 
not  a  precedent  for  the  exercise  of  the  same 
power  by  a  court  of  law— Larson  v.  Salt  Lake 
City  (Utah)  483. 

•Whether  a  city  ordinance  attempts  to  regu- 
late interstate  commerce  is  a  federal  question, 
which  is  controlled  by  the  decisions  of  the  fed- 
eral Supreme  Court.— State  v.  Glasby  (Wash.) 
734;  Same  v.  Davis  (Wash.)  737. 

8  90.  Where  a  decision  rendered  nearly  15 
years  before  has  become  a  rule  of  property,  it 
should  not  be  overruled  or  departed  from.— 
Jamea  v.  James  (Wash.)  1113. 


8  3.   Courts  of  general  original  jurisdic- 
tion. 

Under  Code  Civ.  Proc.  8  76,  subd.  3,  a  su- 
perior court  has  no  jurisdiction  of  an  action  in- 
volving a  demand,  exclusive  of  interest,  amount- 
ing to  $136.15.— Davis  v.  Treacy  (Cat  App.)  78. 

8  4.   Courts  of  limited  or  inferior  juris- 
diction. 

An  appeal  from  the  mayor's  court  of  an  in- 
corporated town  or  city  in  the  Indian  Territory 
could  be  taken  to  the  United  States  Court  for 
the  district  in  which  the  mayor's  court  was  situ- 
ated.—Baker  v.  Marcum  &  Toomer  (Okl.)  572. 

Mayors  of  incorporated  towns  and  cities  in 
the  Indian  Territory  had  jurisdiction,  under 
Ind.  T.  Ann.  St.  1890,  8  57z4,  in  all  civil  cases 
arising  within  the  corporate  limits  of  such  cities 
and  towns,  coextensive  with  that  of  the  United 
States  commissioners.— Baker  Marcum  & 
Toomer  (Okl.)  572. 

$  5.    Courts  of  probate  jurisdiction. 

In  a  civil  action  in  the  probate  court  in  which 
defendant  appears  and  presents  any  issues  at 
law,  the  court  must  determine  the  issue  thus 
presented  under  Rev.  St.  1887,  88  4711,  4712.— 
Smith  v.  Clyne  (Idaho)  40. 

•The  county  court  has  exclusive  jurisdiction 
of  the  personal  property  of  a  decedent's  estate 
and  of  the  determination  of  respective  shares  of 
the  heirs  therein,  and  such  matters  cannot  be 
determined  in  a  suit  by  heirs  to  set  aside  a 
conveyance  by  decedent.— De  Bow  r.  Wollenberg 
(Or.)  717. 

8  6.  Courts  of  appellate  Jurisdiction. 

The  word  "assessment"  in  Const,  art..  6,  §  4. 
considered  in  connection  with  section  5,  held 
not  to  include  assessments  made  by  a  private 
corporation  to  compel  its  stockholders  to  con- 
tribute to  its  treasury  additional  sums  in  pro- 
portion to  their  ownership  of  paid-up  stock. — 
Bottle  Min.  &  Mill.  Co.  v.  Kern  (Cal)  25. 

Under  Const,  art  6,  8  4,  and  Code  Civ.  Proc 
8  52,  a  proceeding  to  determine  on  reference  by 
the  Surveyor  General  the  rights  of  the  re- 
spective parties  to  purchase  school  land  from 
the  state  held  a  special  proceeding,  appealable 
directly  to  the  Supreme  Court. — Risdon  v.  Prew- 
ett  (Cal.  App.)  73. 

•An  action  to  set  aside  a  default  in  foreclosure 
and  have  the  decree  vacated  is  an  equitable  ac- 
tion within  Const,  art.  6,  8  4,  and  an  appeal 
in  such  action  is  improperly  brought  to  the 
Court  of  Appeals.— Litch  t.  O'Connor  (Cat 
App.)  207. 

Under  Bunn's  Const.  8  170,  the  Supreme 
Court  has  no  original  jurisdiction  to  issue  writs 
of  injunction  where  the  relief  prayed  is  purely 
injunctional.— State  v.  Keuner  (Okl.)  258. 

8  7.    United  States  courts. 

Where  a  cause  pending  on  a  writ  of  error  is 
regularly  transferred  to  the  supreme  court  of 
Oklahoma,  under  Oklahoma  Enabling  Act,  June 
16,  1906,  c.  3335,  8  16,  34  Stat.  276,  as  amend- 
ed March  4,  1907,  c.  2911,  8  1.  34  Stat.  1286. 
and  the  cause,  after  notice  to  and  no  appear- 
ance by  the  attorney  for  plaintiff  in  error  was 
submitted  for  final  determination,  plaintiff  in 
error  waived  its  right  to  have  the  cause  trans- 
ferred to  the  federal  courts.— Choctaw  &  Q.  R- 
Co.  v.  Sittel  (Okl.)  362. 

8  8.   Concurrent  and  conflicting  juris- 
diction, and  comity. 

•Where  a  case  improperly  appealed  to  the 
Supreme  Court,  instead  of  to  the  District  Court 
of  Appeal,  was  formally  submitted  in  the  Su- 
preme Court  on  the  briefs  on  file,  the  submis- 
sion will  stand,  but  the  case  will  be  transferred 
to  the  District  Court  of  Appeal  for  decision. 
—Bottle  Min.  &  Mill.  Co.  v.  Kern  (Cal.)  25. 

•Under  Const,  art.  6,  8  4.  an  appeal  in  an 
equity  case  improperly  brought  to  the  appellate 
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court  is  not  lost,  bat  will  be  transferred  to 
the  Supreme  Court.— Litch  v.  O'Connor  (Cal. 
App.)  207. 

That  defendant,  against  whom  an  injunction 
has  been  granted,  goes  beyond  the  jurisdiction 
of  the  state,  and  cannot  be  reached  to  punish 
for  contempt,  does  not  avoid  the  decree,  but 
the  same  may  be  enforced  in  the  state  in  which 
defendant  is  found  and  served  with  process. — 
Taylor  v.  Hulett  (Idaho)  37. 

COVENANTS. 

In  leases,  see  Landlord  and  Tenant,  S  2. 

Sale  of  property  on  which  party  wall  is  con- 
structed as  affecting  covenant  for  payment 
of  proportion  of  price  of  construction,  see 
Party  Walls. 

COVERTURE 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  |  3. 

CREDITORS. 

See  Bankruptcy ;  Fraudulent  Conveyances. 
Rights  and  remedies  of  surety,  see  Principal 

and  Surety,  §  2. 
Rights  as  to  chattel  mortgage  by  debtor,  see 

Chattel  Mortgages,  §  4. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  Fraudulent  Conveyances,  §  3. 

CRIMINAL  LAW. 

Bail,  see  Bail,  8  1. 

Conviction  of  offense  ground  for  disbarment 
of  attorney,  see  Attorney  and  Client,  §  1. 

Conviction  of  offense  included  in  that  charged, 
see  Indictment  and  Information,  §  7. 

Criminal  prosecution  as  denial  of  due  process 
of  law,  see  Constitutional  Law,  |  S. 

Cross-exumination  of  witness  in  criminal  prose- 
cution, see  Witnesses,  §  2. 

Fines,  see  Fines. 

Grand  jury,  see  Grand  Jury. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Prisons,  see  Prisons. 

Restraining  criminal  acts  by  injunction,  see 
Injunction,  5  2. 

Termination  of  prosecution,  see  Malicious  Pros- 
ecution, S  2. 

Particular  Offenses. 

See  Abduction ;  Arson ;  Assault  and  Battery.  8 
1 ;  Contempt ;  Embezzlement ;  Extortion  ; 
Gaming.  §  1 ;  Homicide ;  Larceny ;  Lewd- 
ness ;   Nuisance,  8  2 ;  Rape. 

Against  election  laws,  see  Elections,  8  IS. 

Against  fish  laws,  see  Fish. 

Carrying  weapons,  see  Weapons. 

S  1>    Nature  and  elements  of  crime  and 
defenses  in  general. 

•The  words  "felony"  and  "misdemeanor"  de- 
fined.—State  v.  Biggs  (Or.)  713. 

f  2.  Venue. 

8  134.  The  burden  is  on  accused,  on  an  ap- 
plication for  change  of  venue,  to  show  his  in- 
ability to  obtain  a  fair  trial  in  the  county  in 
which  the  offense  was  committed.— Johnson  v. 
State  (Okl.  Cr.  App.)  1059. 


8  184.  Evidence  held  not  to  show  such  prej- 
udice against  accused  by  the  inhabitants  of  a 
county  aa  would  prevent  him  from  obtaining  a 
fair^  trial.— Johnson  v.  State  (Okl.  Cr.  App.) 

8  3.  Former  Jeopardy. 

Under  Pen.  Code,  6  1387.  an  order,  after  sus- 
taining a  demurrer  to  the  first  indictment,  dis- 
charging defendant  from  the  custody  of  the 
sheriff  and  remanding  him  to  the  custody  of  the 
warden  of  the  State  Penitentiary  until  a  second 
indictment  was  returned,  held  not  a  formal  dis- 
missal so  as  to  bar  a  second  indictment. — Peo- 
ple v.  Quijada  (Cal.)  689. 

Under  the  direct  provisions  of  Pen.  Code.  8 
1008,  a  direction  of  the  court  that  the  case  be 
submitted  to  another  grand  jury  prevents  an 
order  of  dismissal  from  operating  as  a  final 
judgment  and  bar  to  a  subsequent  prosecution. 
—People  v.  Quijada  (Cal.)  680. 

*A  conviction  of  manslaughter  held  an  ac- 
quittal of  first  and  second  degree  murder,  and 
on  a  retrial  accused  can  only  be  tried  for  man- 
slaughter.—People  v.  Huntington  (Cal.  App.) 
760. 

8  184.  Where  there  is  a  variance  between  the 
indictment  and  the  evidence,  and  the  jury  is  dis- 
charged, the  court  may  commit  defendant  to 
custody,  or  admit  him  to  bail  until  a  new  in- 
dictment can  be  presented,  under  Wilson's  Rev. 
&  Ann.  St.  1903.  8  5508—  Ex  parte  Johnson 
(Okl.  Cr.  App.)  1023. 

8  192.  A  plea  of  former  jeopardy  based  on  a 
former  conviction  on  the  same  Indictment  which 
was  reversed  is  unsustainable.— Johnson  v.  State 
(Okl.  Cr.  App.)  1059. 

8  4*  Preliminary  complaint,  affidavit, 
warrant,  anamination,  commit- 
ment, and  summary  trial. 

•"Probable  cause,"  as  used  in  the  federal  Con- 
stitution, defined.— Ex  parte  Heacock  (Cal. 
App.)  77. 

8  259.  Commitment  held  to  sufficiently  desig- 
nate, within  the  requirements  of  Pen.  Code,  6 
872,  the  offense  denounced  by  section  288. — Peo- 
ple v.  Gregory  (Cal.  App.)  912. 

8  260.  Under  Laws  1903,  p.  203,  c.  122,  8 
108a,  on  the  appeal  from  the  police  court, 
should  the  complaint  be  quashed  or  set  aside, 
it  is  competent  for  the  district  court  to  allow  a 
new  complaint  to  be  filed,  without  any  order 
quashing  or  setting  aside  the  original  com- 
plaint.—City  of  Topeka  v.  Durein  (Kan.)  967. 

8  216.  Where  defendant,  on  appeal  from  con- 
viction in  the  police  court,  is  under  bail,  and  a 
new  complaint  is  filed  in  the  district  court  be- 
cause of  the  insufficiency  of  the  former  com- 
plaint, no  new  warrant  need  be  issued. — City  of 
Topeka      Durein  (Kan.)  967. 

In  a  prosecution  for  an  illegal  sale  of  liquor, 
certified  copies  of  the  records  of  the  collector  of 
internal  revenue  were  admissible.— State  v.  Pigg 
(Kan.)  859. 

8  5.  Arraignment  and  plena,  and  nolle 
prosequi  or  discontinuance. 

♦Where  a  plea  of  former  jeopardy  is  demurred 
to.  all  statements  in  the  plea  must  be  accepted 
as  true  in  determining  the  demurrer.— Dock- 
stader  v.  People  (Colo.)  254. 

8  296.  Where  a  plea  of  former  jeopardy  does 
not  state  facts  constituting  a  defense,  it  need 
not  be  submitted  to  the  jury,  but  may  be 
stricken.— Johnson  v.  State  (Okl.  Cr.  App.) 
1059. 

8  6.  Evidence. 

8  563.  The  prosecution  must  show  the  com- 
mission of  the  crime  charged,  and  the  want  of 
it  cannot  be  supplied  by  proof  of  extrajudicial 
confessions  of  accused. — People  v.  Besold  (Cal.) 
S71. 
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8  517.  Evidence  independent  of  statements  of 
accused  on  trial  for  murder  held  to  establish  the 
corpus  delicti,  rendering  accused's  confession 
admissible.— People  v.  Besold  (Cal.)  871. 

8  404.  The  skull  of  decedent  held  admissible 
in  evidence.— People  v.  Besold  (Cal.)  871. 

8  404.  Garments  found  on  the  person  of  de- 
cedent held  admissible  in  evidence.— People  v. 
Besold  (Cal.)  871. 

•Inculpatory  statements  made  by  a  oodefend- 
ant,  and  not  denied  by  defendant,  Acid  admis- 
sible as  admissions.— People  v.  Morley  (Cal. 
App.)  84. 

Unlike  confessions,  declarations,  contradictory 
of  testimony,  held  admissible,  though  made  on 
inducement— People  v.  Hutchings  (Cal.  App.) 
325. 

•The  law  will  not  permit  one  who  intended  to 
perform  a  criminal  act  to  make  declarations,  a 
day  or  two  before  the  act,  as  to  the  lawful  pur- 
pose in  mind,  and  then  introduce  such  declara- 
tions to  justify  himself. — People  v.  Huntington 
(Cal.  App.)  760. 

•In  an  embezzlement  case,  there  being  suffi- 
cient evidence  of  the  commission  of  a  crime, 
held,  that  accused's  admissions  and  confessions, 
voluntarily  made,  were  admissible. — People  v. 
Carlson  (Gal.  App.)  827. 

8  448.  An  answer  to  a  question  as  to  why 
prosecutrix  was  worried  that  it  was  because 
she  was  afraid  she  was  pregnant  held  incompe- 
tent—People v.  Corey  (Cal.  App.)  907. 

8  342.  The  reasons  of  a  witness  for  doing  a 

£ articular  act  are  not  admissible,  unless  intent 
i  the  gist  of  the  crime.— People  v.  Corey  (Cal. 
App.)  907. 

•A  Manhattan  cocktail  is  generally  known 
as  an  intoxicating  liquor.— State  v.  Pigg  (Kan.) 

859. 

8  563.  It  is  not  essential  that  the  corpus 
delicti  shall  be  established  by  evidence  inde- 
pendent of  that  connecting  the  accused  with 
the  perpetration  of  the  crime.— George  v.  United 
States  (Okl.  Cr.  App.)  1052. 

8  421.  Declarations  of  defendant  that  he  is 
a  white  man,  and  his  general  reputation  for  25 
years  that  he  was  a  white  man,  is  sufficient 
when  uncontradicted,  to  prove  noncitizenship 
in  any  Indian  tribe  or  nation.— George  v.  Unit- 
ed States  (Okl.  Cr.  App.)  1052. 

8  474.  Where  a  physician  was  testifying  as 
an  expert  touching  the  defense  of  insanity  and 
It  appeared  that  accused  had  been  drinking  in- 
toxicating liquor,  the  witness'  opinion  as  to  its 
probable  effect  upon  accused's  mind  was  com- 
petent.— State  v.  Bridgham  (Wash.)  1096. 

8  7.    Tine  of  triad  and  continuance. 

Under  Pen.  Code,  8  1382,  requiring  a  dismiss- 
al, when  a  person,  held  to  answer,  has  not 
been  indicted  within  30  days,  unless  good  cause 
is  shown,  the  fact  that  an  important  witness 
was  unable  to  attend  the  grand  jury  held  good 
cause.— People  v.  Quijada  (Cal.)  689. 

Where  a  demurrer  is  sustained  to  an  indict- 
ment, and  accused  is  remanded  to  await  the 
action  of  a  subsequent  grand  jury,  Pen.  Code, 

LI 382,  requiring  a  dismissal  when  a  person, 
id  to  answer,  is  not  indicted  or  informed 
against  within  30  days,  unless  good  cause  to  the 
contrary  is  shown,  has  no  application.— People 
v.  Quijada  (Oal.)  689. 

Defendant's  consent  to  setting  trial  more  than 
60  days  after  filing  of  information  held  to  war- 
rant refusal  of  motion  to  dismiss. — People  v. 
Claudius  (Cal.  App.)  687. 

8  603.  An  application  for  continuance  failing 
to  name  the  absent  witnesses  or  state  the  facts 
accused  expected  to  prove  by  them  was  fatally 


defective.— Johnson  t.  State  (Okl.  Cr.  App.) 
1059. 

Under  Pierce's  Code,  8  1530  (Ballinger's 
Ann.  Codes  &  St  8  6910),  requiring  the  court 
to  dismiss  a  prosecution  unless  good  cause  to 
the  contrary  is  shown,  if  an  information  is  not 
filed  within  30  days,  a  failure  to  dismiss  a  prose- 
cution was  not  error  where  the  information  was 
not  filed  within  that  time  by  the  prosecuting 
attorney  because  he  was  requested  not  to  do  so 
by  defendant's  attorney. — State  v.  Fletcher 
(Wash.)  242. 

Under  Pierce's  Code,  8  1530  (Ballinger's  Ann. 
Codes  &  St.  8  6910),  providing  that  when  a 
person  has  been  held  to  answer,  if  an  informa- 
tion is  not  filed  against  him  within  30  days,  the 
court  must  order  the  prosecution  to  be  dismissed 
unless  good  cause  to  the  contrary  be  shown,  the 
burden  of  showing  cause  rests  upon  the  prosecu- 
tion.—State      Fletcher  (Wash.)  242. 

8  8.  Trial— Coarse  and  oondnet  at  trial 
in  general. 

8  635.   Defendant  held  not  deprived  of  a  pub- 
lic trial  by  remark  of  the  court— People 
Gregory  (Cal.  App.)  912. 

The  court  held  authorized  to  receive  the  ver- 
dict on  a  trial  for  misdemeanor,  though  ac- 
cused and  his  counsel  were  not  present— State 
v.  Waymire  (Or.)  46. 

•Under  B.  ft  C.  Com  p.  %  1378.  one  charged 
with  a  misdemeanor  may  be  present  at  the  ren- 
dition of  the  verdict  either  in  person  or  by 
counsel,  for  the  purpose  of  polling  the  jury, 
as  authorized  by  section  150.— State  v.  Way- 
mire (Or.)  46. 

The  right  given  by  B.  ft  C.  Comp.  |  1378, 
to  one  charged  with  the  misdemeanor,  to  be 
present  in  person  or  by  counsel  at  the  rendition 
of  the  verdict,  held  waived— State  v.  Waymire 
(Or.)  46. 

•The  judge,  in  the  trial  of  a  criminal  case  be- 
fore a  jury,  should  not  express  his  personal 
views  and  feelings  as  to  the  guilt  or  innocence 
of  accused— State  v.  Reed  (Or.)  627. 

•In  a  prosecution  for  obtaining  money  by 
false  pretenses,  where  the  defense  was  alibi,  a 
statement  by  the  court  that  he  did  not  think 
it  necessary  to  instruct  on  thatpoint  held  re- 
versible error.— State  v.  King  (Wash.)  247. 

•In  a  prosecution  for  obtaining  money  by 
false  representation,  a  statement  by  the  court, 
after  directing  defendant  to  state  his  defense 
after  the  close  of  the  state's  evidence,  held- 
not  such  a  comment  upon  the  facts  as  would  of 
itself  justify  a  reversal.— State  v.  King  (Wash.) 
247. 

8  9.   —  Reception  of  evidence. 

8  680.  The  ordinary  practice  is  to  establish 
the  corpus  delicti  before  admitting  evidence  of 
any  statement  of  accused,  but  a  mere  variation 
in  the  order  of  proof  may  not  be  prejudicial  to 
him.— People  v.  Besold  (Cal.)  871. 

•Repetition  of  witness'  testimony  given  be- 
fore held  not  proper  in  surrebuttal.— People  v. 
Hutchings  (Cal.  App.)  325. 

8  665.  A  witness  who  violates  the  rule  of 
the  court  excluding  the  witnesses  is  not  there- 
by incompetent  as  a  witness,  as  such  violation 
only  affects  his  credibility.— Price  ▼.  United 
States  (Okl.  Cr.  App.)  1056. 

8  673.  It  is  error  to  charge  that  proof  of 
threats  by  deceased  are  admissible  to  show 
whether  he  was  the  aggressor  or  defendant  was 
more  likely  to  be,  and  that  evidence  of  threats 
is  permitted  for  that  purpose  alone. — Price  y. 
United  States  (Okl.  Cr.  App.)  1056. 

8 10.  — —  Arguments    and    oondmet  af 
counsel. 

•Under  Ballinger's  Ann.  Codes  ft  St  8  4993 
(Pierce's  Code,  8  607),  relating  to  the  statements 
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of  plaintiff  and  defendant,  it  was  not  error,  in 
a  prosecution  for  obtaining  money  by  false 
representation,  to  require  defendant  to  state  his 
defense  to  the  jury  after  the  close  of  the  state's 
evidence.— State  v.  King  (Wash.)  247. 

I  11.  —  Province    of    court    and  Jury 
in  general. 

I  762.  An  instruction  on  a  trial  for  homicide 
held  not  misleading,  in  view  of  the  other  in- 
structions.—People  v.  Beaold  (Cal.)  871. 

I  757.  An  instruction,  pursuant  to  Code  Civ. 
Proc.  §  2052,  permitting  a  witness  to  be  im- 
peached by  showing  that  he  had  made  inconsist- 
ent statements,  would  not  be  objectionable  as 
invading  the  province  of  the  jury.— People  v. 
Corey  (Cal.  App.)  907. 

•A  plea  of  former  Jeopardy  held  to  raise  an 
issue  of  fact,  requiring  a  trial  by  a  jury.— 
Dockstader  v.  People  (Colo.)  254. 

•The  court  cannot  overrule  a  plea  of  former 
jeopardy  because,  from  facts  within  its  own 
Knowledge,  its  averments  are  untrue ;  but  the 
issues  must  be  submitted  to  a  jury.— Dockstader 
v.  People  (Colo.)  264. 

•In  a  criminal  case,  after  a  plea  of  not  guil- 
ty, the  court  cannot  direct  a  verdict  for  the 
state,  however  clear  the  proof  of  guilt  may  be. 
—State  v.  Reed  (Or.)  627. 

•Remarks  of  the  court  correctly  stating  the 
law,  and  application  of  admitted  facts  thereto, 
in  a  criminal  case,  held  not  prejudicial  to  ac- 
cused.—State  v.  Reed  (Or.)  627. 

|  12.  —  Necessity,  requisites,  and  suf- 
ficiency of  instruction*. 

8  822.  To  determine  whether  or  not  the  law 
was  properly  declared  for  the  guidance  of  the 
jury,  the  court  must  look  to  the  charge  as  a 
whole.— People  v.  Besold  (Cal.)  871. 

§  822.  An  instruction  was  proper  that,  if 
two  opposing  conclusions  could  with  equal  pro- 
priety be  drawn  from  the  evidence,  the  one  fa- 
voring innocence  should  be  adopted,  where  the 
jury  were  also  instructed  as  to  reasonable 
doubt.— People  v.  Corey  (Cal.  App.)  907. 

f  814.  An  instruction  not  applicable  to  the 
case  was  properly  refused.— People  v.  Corey 
(Cal.  App.)  907. 

8  809.  An  instruction  that,  if  the  evidence 
points  to  two  conclusions,  one  consistent  with 
guilt,  and  the  other  with  innocence,  the  jury 
must  reject  the  former  and  adopt  the  latter 
was  rendered  ambiguous  by  the  use  of  the 
words  "points  to  two  conclusions."— People  v. 
Corey  (Cal.  App.)  907. 

§  789.  Instructions  which  direct  the  jury  to 
convict  properly  include  the  element  of  accus- 
ed's guilt  beyond  a  reasonable  doubt.— People  v. 
Corey  (Cal.  App.)  907. 

8  785.  Under  Code  Civ.  Proc.  {  2052,  permit- 
ting a  witness  to  be  impeached  by  the  fact  that 
he  had  made  other  statements  inconsistent  with 
his  present  testimony,  an  instruction  to  that 
effect  held  improperly  refused.— People  v.  Corey 
(Cal.  App.)  907. 

|  785.  The  duty  of  the  court  stated,  to  in- 
struct the  jury  as  to  the 'application  of  the  evi- 
dence admitted  for  a  particular  purpose.— Peo- 
ple v.  Corey  (Cal.  App.)  907. 

•It  is  the  duty  of  the  court  in  a  criminal  case 
to  instruct  the  jury  as  to  the  law,  and  of  the 
jury  to  apply  the  facts  found  to  the  law  as  giv- 
en by  the  court— State  v.  Reed  (Or.)  627. 

In  a  prosecution  for  obtaining  money  by  false 
pretenses,  where  the  state's  evidence  fixed  the 
commission  of  the  crime  between  two  dates, 
and  the  defense  was  alibi,  the  exact  date  of  the 
crime  held  material,  and  an  instruction  to  the 
contrary  was  erroneous.— State  v.  King  (Wash.) 
247. 


•In  a  prosecution  for  obtaining  money  by 
false  pretenses,  the  defense  being  alibi,  and 
the  jury  not  having  been  informed  of  the  legal 
effect  of  an  alibi,  if  proven,  the  trial  court 
should  have  instructed  thereon.— State  v.  King 
(Wash.)  247. 

|  13.  —  Requests  for  Instructions. 

I  829.  Where  a  similar  instruction  has  been 
given,  a  requested  instruction  need  not  be  giv- 
en.—George  v.  United  States  (Okl.  Cr.  App.) 
1052. 

|14.    Verdict. 

A  verdict  for  maliciously  burning  personal 
property  to  defraud  the  insurer  held  to  contain 
a  sufficient  finding  that  the  property  burned 
was  insured.— People  v.  Morley  (Cal.  App.)  84. 

A  verdict  on  trial  for  an  illegal  sale  of  liquor, 
finding  defendant  guilty  on  the  "eighth,  ninth, 
tenth,  and  eighteenth  counts,"  and  not  guilty 
"on  the  first,  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  eleventh  counts,"  is  sufficient  to 
show  that  the  defendant  was  guilty  on  the  four 
counts,  and  not  guilty  on  all  the  others.— State 
v.  Pigg  (Kan.)  859. 

•A  trial  is  not  concluded  until  the  verdict  is 
received  and  recorded,  and  under  B.  &  C.  Comp. 
8  150,  the  jury  may  be  polled  on  the  request  of 
either  party  after  the  verdict  is  given  and  be- 
fore it  is  filed.— State  v.  Waymire  (Or.)  46. 

§  15.  —  Waiver  and  correction  of  ir- 
regularities and  errors. 

On  a  trial  for  homicide,  the  exclusion  of  cer- 
tain evidence  held  not  erroneous.— People  v. 
Huntington  (Cal.  App.)  760. 

(16.  Motions  for  now  trial  and  in  ar- 
rest. 

18  964,  975.  A  court  may,  during  the  term, 
set  aside  an  order  overruling  the  motion  for  a 
new  trial  or  in  arrest  for  irregularities  in  the 
trial,  but,  after  term,  there  must  be  a  substan- 
tial compliance  with  Wilson's  Rev.  &  Ann.  St 
1903,  8  4760.--Johneon  v.  State  (Okl.  Cr.  App.) 
1059. 

8  964.  Where  a  motion  for  a  new  trial  is 
granted  for  irregularities  in  the  conviction,  the 
court  need  not  pass  on  a  motion  in  arrest. — 
Johnson  v.  State  (Okl.  Cr.  App.)  1059. 

•Under  Const,  art.  1,  88  12,  16,  the  jury  in 
a  criminal  case,  held  authorized  to  return  a 
verdict  of  not  guilty,  however  clear  the  proof 
of  guilt  may  be,  and  the  court  cannot  order  a 
new  trial  by  reason  thereof.— State  v.  Reed  (Or.) 
627. 

8  941.  A  motion  for  new  trial  for  newly  dis- 
covered cumulative  evidence  upon  the  question 
of  accused's  insanity  held  properly  denied. — 
State  v.  Bridgham  (Wash.)  1096. 

8  17.  Judgment,     sentence,     and  final 
commitment. 

8  996.  Where  defendant  was  convicted  of 
practicing  dentistry  without  a  license,  but  the 
judgment  erroneously  recited  his  conviction  of 
practicing  "medicine,"  an  amendment,  by  sub- 
stituting the  word  "dentistry"  for  "medicine," 
did  not  constitute  a  second  judgment  beyond  the 
court's  jurisdiction.— Ex  parte  Hornef  (Cal.) 
891. 

One  sentenced  to  imprisonment,  in  conformity 
with  Pen.  Code,  88  670,  1213,  1216,  1455,  not 
having  objected  to  suspension  of  execution,  held 
not  entitled  to  thereafter  object  to  his  incarcera- 
tion under  the  unexecuted  judgment.— Ex  parte 
Collins  (Cal.  App.)  188. 

Under  Penal  Code,  8  1203,  suspension  of  ex- 
ecution of  sentence  is  restricted  to  sentences  to 
pay  fine,  with  imprisonment  in  the  alternative, 
and  suspension  of  sentence  to  cases  in  which 
the  defendant  is  over  16  years  of  age— Ex  parte 
Collins  (Cal.  App.)  188. 


•Point  annotated.  See  syllabus. 
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•Unless  otherwise  provided  by  law,  the  court 
has  inherent  power  to  stay  execution  in  a  crim- 
inal case,  and  such  power,  being  exercised  for 
defendant's  benefit,  will  be  presumed  to  have 
been  with  hia  consent. — Ex  parte  Collins  (Cal. 
App.)  188. 

A  convicted  defendant,  who  is  at  liberty  and 
has  not  served  his  sentence,  may  be  re-arrested 
as  an  escape,  and  ordered  into  custody. — Ex 
parte  Collins  (Cal.  App.)  188. 

The  time  at  which  a  judgment  or  sentence  of 
imprisonment  shall  be  carried  into  execution  is 
no  part  of  the  judgment,  which  can  be  satisfied 
only  by  actual  suffering  of  the  imprisonment  im- 
posed, unless  remitted  by  death  or  some  legal 
authority.— Ex  parte  Collins  (Cal.  App.)  188. 

8  993.  The  judgment  held  to  sufficiently  de- 
scribe the  offense  denounced  by  Pen.  Code,  8 
288.— People  v.  Gregory  (Cal.  App.)  912. 

A  minute  entry  by  a  deputy  clerk,  without 
an  order  of  court,  that  the  jury,  being  unable,  to 
agree,  were  discharged  and  the  prosecution 
continued  until  the  succeeding  term,  held  in- 
effective for  any  purpose.— Dockgtader  v.  Peo- 
ple (Colo.)  254. 

Where  judgment  of  imprisonment  is  imposed, 
and  the  same  is  not  stayed,  and  the  court  makes 
an  order  under  which  defendant  is  discharged 
from  custody,  it  has  no  jurisdiction,  after  the 
lapse  of  time  involved  in  the  sentence  and  after 
the  term,  to  issue  commitment.— Ex  parte  Clen- 
denning  (Okl.)  650. 

8  18.  Appeal  and  error,  and  certiorari-— 
Form  of  remedy,  jurisdiction,  and 
right  of  review. 

8  1023.  An  order  denying  a  motion  for  a 
continuance  is  not  appealable.— People  v.  Be- 
sold  (Cal.)  871. 

Under  Pen.  Code,  8  1259,  an  order  over- 
ruling a  motion  to  set  aside  an  information  is 
not  appealable.— People  v.  Williams  (Cal.  App.) 
084. 

Under  Pen.  Code,  88  1237,  1238,  an  order  deny- 
ing a  motion  to  set  aside  an  information  held 
not  appealable.— People  v.  Ielar  (Cal.  App.)  083. 

8  1023.  Under  Pen.  Code,  8  1387,  a  misde- 
meanor charge  is  finally  determined  by  a  dis- 
missal by  the  justice.— Dona ti  v.  Righetti  (Cal. 
App.)  1128. 

Whether  one  convicted  of  crime  is  entitled  to 
have  the  judgment  reviewed  on  writ  of  error 
held  determinable  only  on  appropriate  proceed- 
ings for  the  writ.— State  v.  Preston  (Xev.)  388. 

•Appeal  and  writ  of  error  differentiated.— 
Stite  v.  Preston  (Nev.)  388. 

8  1018.  Under  Const,  art.  7,  8  2  (Bunn's  Ed. 
§  170),  on  the  establishment  of  the  Criminal 
Court  of  Appeals,  the  Supreme  Court  had  no 
further  jurisdiction  of  pending  criminal  cases 
except  to  transfer  them  to  the  Criminal  Court 
of  Appeals.— Johnson  v.  State  (Okl.  Or.  App.) 
1059. 

8  19.  —  Presentation  and  reservation 
in  lower  court  of  grounds  of 
review. 

In  a  criminal  prosecution,  an  objection  that 
a  grand  juror  was  not  qualified  to  act  because 
he  had  not  discharged  as  a  trial  juror  within  the 
year,  which  was  not  one  of  the  ground  of  de- 
fendant's motion  to  set  aside  the  indictment  or 
to  dismiss,  is  not  in  strictness  entitled  to  con- 
sideration upon  appeal. — People  v.  Quijada 
(Cal.)  689. 

•A  request  to  limit  effect  of  evidence  held  re- 
quired.— People  v.  Ilutchings  (Cal.  App.)  325. 

8  1030.  Where  the  record  shows  no  objec- 
tion made  and  no  exceptions  taken,  the  error 
will  not  be  considered  except  in  the  interest  of 
jnstice.— George  v.  United  States  (Okl.  Cr. 
App.)  1052. 


8  20.    Proceedings  for 

cause,  and  effect  the 


8  1030.  Objections  to  alleged  errors  must  be 
made  in  sufficient  time  to  permit  the  court  to 
rule  thereon  before  action  is  taken  and  before 
trial  is  ended.— Johnson  v.  State  (Okl.  Cr.  App.i 

1059. 

8  1043.  Where  the  admission  of  the  record 
of  a  coroner's  inquest  was  objected  to  as  not  a 
complete  record,  other  objections  cannot  be 
raided  for  the  first  time  on  appeal.— State  v. 
Bridgham  (Wash.)  1096. 

transfer  of 
_  _  thereof. 

•Under  Pen.  Code,  8  1240,  a  notice  of  appeal 
in  a  criminal  case  not  served  on  the  respondent 
is  ineffectual  for  any  purpose.— People  v.  Finerty 
(Cal.  App.)  73. 

Under  Rev.  St.  1887.  8  8045,  a  criminal  case 
is  appealed  by  filing  with  the  clerk  of  the  court 
in  which  the  judgment  appealed  from  is  entered 
or  filed  a  notice  stating  the  appeal  from  the 
same  and  serving  a  copy  thereof  on  the  At- 
torney General.— State  v.  Squires  (Idaho)  411. 

8  SI.  —  Record   and   proceedings  not 
in  record. 

8  1090.  The  appellate  court  cannot  review  a 
refusal  of  a  continuance,  unless  the  motion,  evi- 
dence, and  ruling  are  shown  by  a  bill  of  ex- 
ceptions.—People  v.  Besold  (Cal.)  871. 

Code  Civ.  Proa  8  473,  held  to  authorize  re- 
lief from  default,  where  extension  of  time  in  a 
criminal  case  was  procured  without  compli- 
ance with  jurisdictional  requirements.— People 
v.  Everett  (Cal.  App.)  175. 

Affidavits  and  notice,  being  jurisdictional  re- 
quirements of  Pen.  Code,  8  1174,  for  extending 
time  for  presenting  bill  of  exceptions,  held 
not  capable  of  being  waived.— People  v.  Everett 
(Cal.  App.)  175. 

•An  objection  that  certain  instructions  were 
not  justified  by  the  evidence  could  not  be  re- 
viewed where  the  evidence  was  not  brought  to 
the  appellate  court— People  v.  Silva  (Cal.  App.) 

202. 

•Under  Pen.  Code,  8  1172,  permitting  excep- 
tions to  an  order  denying  a  motion  to  set  aside 
an  information,  and  section  1174.  providing  a 
mode  of  settling  such  exceptions  in  a  bill  of  ex- 
ceptions, an  order  overruling  a  motion  to  set 
aside  an  information  will  not  be  reviewed  upon 
evidence  set  out  in  the  minutes  of  the  trial. — 
People  v.  Williams  (Cal.  App.)  684. 

The  record  on  motion  to  set  aside  the  infor- 
mation held  not  to  negative  the  fact  that  the 
committing  magistrate  fully  informed  defendant 
as  to  his  right  to  counsel.— People  v.  Izlar  (Cal. 
App.)  685. 

•The  remedy  provided  by  Pen.  Code.  8  1174, 
not  having  been  availed  of,  held  statement*  in 
a  bill  of  exceptions  must  be  taken  as  true. — 
People  v.  Izlar  (Cal.  App.)  OS5. 

Statement  as  to  steps  necessary  by  district  at- 
torney, under  Pen.  Code.  8  1174,  for  amendment 
of  bill  of  exceptions.— People  v.  Izlar  (Cal.  App.) 

083. 

•Under  Pen.  Code,  8  J207,  held,  that  a  motion 
for  a  new  trial  or  to  dismiss  the  information, 
etc.,  cannot  be  made  part  of  the  judgment  roll, 
but  can  only  appear  on  appeal  through  bill  of 
exceptions.— People  v.  Russo  (Cal.  App.)  700. 

8  1114.  Statement  of  matters  which,  under 
Court  of  Appeal  Rule  29  (64  Pac.  xii),  must  be 
authenticated  by  bill  of  exceptions,  to  author- 
ize review  of  denial  of  motion  to  discharge  de- 
fendant because  not  seasonably  brought  to  trial. 
—People  v.  Gregory  (Cal.  App.)  912. 

Where  a  transcript  on  appeal  is  not  certified 
as  required  by  law.  and  the  certificate  is  not 
waived,  the  transcript  will  be  stricken  from 
the  files.— State  v.  Squires  (Idaho)  411. 


*  Point  annotated.  See  syllabus. 
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On  an  appeal  the  clerk  of  the  court  from 
which  such  appeal  is  taken  is  required  by  Rev. 
St.  1887,  S  8051,  to  transmit  the  record  to  the 
Supreme  Court  and  certify  the  same.— State  v. 
Squires  (Idaho)  411. 

The  provisions  of  Rev.  St.  1887,  §  8051,  as  to 
transmission  of  record  and  certification  on  ap- 
peal in  a  criminal  case,  may  he  waived  by  stipu- 
lation—State  v.  Squires  (Idaho)  411. 

Under  the  rules  of  the  Supreme  Court  the 
transcript  on  appeal  must  be  served  on  the  At- 
torney General,  and  failure  to  make  such  serv- 
ice authorizes  the  court  to  strike  the  transcript 
from  the  files.— State  v.  Squires  (Idaho)  411. 

•The  Supreme  Court,  on  appeal  from  a  con- 
viction, cannot  review  alleged  errors,  when  the 
transcript  omits  all  of  the  evidence  and  the 
rulings  thereon  and  the  instructions  given  or 
requested.— State  v.  Baker  (Kan.)  785. 

8  22.  — —  Assignment     of     errors  and 
briefs. 

§  1129.  Where  accused  alleges  error  in  the 
admission  of  evidence,  his  counsel  on  a  writ  of 
error  should  point  out  the  evidence  objected  to, 
the  names  of  witnesses,  and  the  grounds  of  ob- 
jection.—Johnson  v.  State  (Okl.  Cr.  App.  1059. 

8  1129.  Counsel  for  accused  in  alleging  er- 
ror in  the  refusal  of  instructions  should  point 
out  the  specific  errors  complained  of.— Johnson 
v.  State  (Okl.  Cr.  App.)  1059. 


$23. 


hearing,    and  ro- 


—  Dismissal, 
hearing. 

(  1133.  A  motion  for  rehearing  will  not  be 
granted,  where  substantial  justice  has  been  done 
in  the  original  decision.— Roper  v.  United  States 
(Okl.  Cr.  App.)  1022. 

8  24.  — —  Scope  and  extent  of  review  in 
general. 

•Under  Pen.  Code.  6  1259,  an  order  overruling 
a  motion  to  set  aside  an  information  is  not  ap- 
pealable, but  is  reviewable  on  appeal  from  a 
judgment.— People  v.  Williams  (Cat  App.)  684. 

•It  is  the  province  of  the  court  on  appeal 
to  pass  on  questions  of  law,  where  there  is  suf- 
ficient to  justify  the  verdict.— People  v.  Hunt- 
ington (Gal.  App.)  700. 

A  statutory  appeal  from  a  judgment  of  con- 
viction and  from  an  order  denying  a  new  trial 
held  to  clothe  the  Supreme  Court  with  power  to 
review  every  question  affecting  the  rights  of  ac- 
cused, providing  the  statutes  are  substantially 
followed.— State  v.  Preston  (Nev.)  388. 

8  25.    Parties  entitled  to  allege  er- 

ror. 

In  the  absence  of  objection  below,  held,  that 
it  could  not  be  said  there  was  error  in  allow- 
ing the  refreshing  memory  of  witness,  on  the 
ground  that  it  was  a  mere  subterfuge  to  get  in 
Incompetent  evidence.— People  v.  Izlar  (Cal. 
App.)  685. 

8  26.  —  Presumptions. 

•On  appeal,  held,  it  will  be  presumed  that, 
had  objection  been  made  to  evidence,  it  would 
have  been  sustained  so  far  as  proper.— People 
v.  Hutchings  (Cal.  App.)  325. 

•Facts  held  to  require  the  district  court  of 
appeal  to  presume  that  an  instruction  not  ap- 
pearing in  the  record  was  correct :  thus  show- 
ing no  reversible  error  in  an  additional  instruc- 
tion.—People  v.  Russo  (Cal.  App.)  700. 

8  1144.  That  the  evidence  on  which  a  com- 
mitment was  founded  was  sufficient  held  a  mat- 
ter to  be  presumed.— People  v.  Gregory  (Cal. 
App.)  912. 

8  1141.  The  burden  is  on  plaintiff  in  error 
to  impeach  the  regularity  of  the  proceedings  by 


the  beet  evidence  obtainable.— Johnson  v.  State 
(Okl.  Cr.  App.)  1059. 

•The  presumption  is  that  juries  do  their  duty, 
and  the  court  on  appeal  must  assume  that  a  jury 
found  in  accordance  with  the  law,  and  conceded 
facts  under  the  interpretation  of  the  law  as  giv- 
en by  the  court— State  v.  Reed  (Or.)  627. 

8  27.  —  Discretion  of  court. 

8  1151.  Under  Pen.  Code  8  1173,  subd.  2,  an 
order  denying  a  motion  for  a  continuance  held 
reviewable  on  appeal  from  the  judgment  of  con- 
viction.—People  v.  Besold  (Cal.)  871. 

The  admissibility  of  evidence  depending  on 
the  sufficiency  of  its  weight  held  to  rest  large- 
ly in  the  discretion  of  the  trial  court.— People 
v.  Hutchings  (Cal.  App.)  325. 

8  1153.  Determination  of  competency,  under 
Code  Civ.  Proc.  8  1880.  of  a  child  as  a  wit- 
ness held  to  be  in  the  sound  discretion  of  the 
trial  court.— People  v.  Gregory  (Cal.  App.)  912. 

8  1150.  Abuse  of  discretion  only  is  ground 
for  review  of  the  action  of  the  trial  judge  on 
an  application  for  change  of  venue. — Johnson  v. 
State  (Okl.  Cr.  App.)  1059. 

8  1151.  Refusal  of  an  application  for  a  con- 
tinuance for  want  of  time  to  prepare  for  trial 
held  not  subject  to  review,  in  the  absence  of  a 
showing  of  abuse  of  discretion. — Johnson  v. 
State  (Okl.  Cr.  App.)  1059. 

8  28.  — —  Questions   of   facta,  verdicts 
and  findings. 

•An  appellate  court  will  only  disturb  a  ver- 
dict where  there  is  an  entire  lack  of  evidence 
to  sustain  it.— People  v.  Russo  (Cal.  App.)  700. 

•Where  the  district  court,  on  motion  for 
new  trial,  determined  facts  on  conflicting  affi- 
davits and  oral  testimony,  the  Supreme  Court 
will  not  weigh  such  evidence.— State  v.  Baker 
(Kan.)  785. 

•Under  the  Constitution,  the  Supreme  Court 
will  not  determine7  questions  of  fact  on  which  a 
verdict  in  a  criminal  case  is  based.— State  v. 
Preston  (Nev.)  388. 

8  29.  —  Harmless  error. 

•Defendants,  in  a  prosecution  for  living  in  a 
notorious  cohabitation  and  adultery,  held  not 
prejudiced  by  the  giving  of  the  substance  of 
Pen.  Code,  88  31,  659,  in  the  court's  instructions, 
though  not  applicable  to  any  issue  in  the  case. — 
People  v.  Silva  (Cal.  App.)  202. 

•Impeaching  evidence  held  harmless  in  view 
of  other  evidence.— People  v.  Hutchings  (Cal. 
App.)  325. 

•Testimony  held  harmless,  though  it  should 
have  been  excluded.— People  v.  Hutchings  (Cal. 
App.)  325. 

•Failure  to  strike  out  testimony  held  harm- 
less, in  view  of  other  evidence.— People  v. 
Hutchings  (Cal.  App.)  325. 

•Where  evidence  was  excluded,  held  it  was 
necessary  to  show  prejudice.— People  v.  Hutch- 
ings (Cal.  App.)  325. 

Defendant  held  required  to  show  he  was  in- 
jured by  the  court's  refusal  to  instruct  witness- 
es not  to  talk  about  their  testimony.— People  v. 
Hutchings  (Cal.  App.)  325. 

•Refusal  of  instructions  on  a  major  offense 
held  harmless,  in  view  of  the  minor  offense  of 
which  defendant  was  convicted.— People  v.  Iz- 
lar (Cal.  App.)  685. 

•Exclusion  of  evidence  held  harmless  in  view 
of  other  evidence.— People  v.  Izlar  (Cal.  App.) 
685. 

8  1169.  Where  testimony,  as  to  complaint 
made  by  prosecutrix  three  weeks  after  the  al- 
leged rape,  was  elicited  by  defendant  on  cross- 
examination,  its  repetition  on  redirect  examlna- 
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tion  was  not  prejudicial. — People  t.  Corey  (Cal. 
App.)  907. 

|  1172.  In  rape,  an  instruction  that  the  jury 
should  scan  the  testimony  of  the  prosecutrix 
with  great  care,  and  act  upon  it  with  caution, 
except  where  corroborated,  if  error,  was  favor- 
able to  accused.— People  v.  Corey  (Cal.  App.) 
907. 

§  1172.  Instructions  authorized  by  Code  Civ. 
Proc.  I  2061,  as  to  the  consideration  of  testi- 
mony false  in  part,  though  unconstitutional  as 
invading  the  province  of  the  jury,  are  not  re- 
versible error  when  not  prejudicial.— People  v. 
Corey  (Cal.  App.)  907. 

?1172.  Refusal  to  give  an  instruction,  per- 
tting  the  jury  to  reject  all  of  testimony  which 
was  false  in  part,  held  not  reversible  error.— 
People  v.  Corey  (Cal.  App.)  907. 

A  conviction  cannot  be  reversed  for  any  er- 
ror in  the  instructions  as  to  the  evidence  of  an 
informer,  where  it  does  not  appear  that  the  con- 
viction might  have  been  founded  on  such  evi- 
dence—State v.  Pigg  (Kan.)  859. 

*On  a  trial  for  a  violation  of  B.  it  C.  Comp. 
8  1907,  the  error,  if  any,  in  admitting  certain 
evidence  held  harmless,  in  view  of  section  1484 
in  regard  to  technical  errors.— State  v.  Reed 
(Or.)  G27. 

•On  a  trial  for  a  violation  of  B.  &  C.  Comp. 
8  1907.  the  misconduct  of  the  trial  judge  held 
not  prejudicial  within  section  1484,  in  view  of 
section  857,  subd.  1— State  v.  Reed  (Or.)  627. 

Defendant  held  to  answer  for  a  crime,  under 
Pierce's  Code,  8  1530  (Ballinger's  Ann.  Codes  & 
St.  8  6910),  held  not  aggrieved  by  refusal  of  a 
discbarge  asked  for  because  no  information  was 
filed  within  30  days  after  he  was  held  to  an- 
swer.—State  v.  Fletcher  (Wash.)  242. 

Under  Ballinger's  Ann.  Codes  &  St.  8  4993 
(Pierce's  Code,  8  607),  relating  to  statement  of 
the  cause  of  action  and  defence  by  the  parties, 
even  if  it  was  error  to  require  defendant  to  state 
his  defense  after  the  close  of  the  state's  testi- 
mony, he  was  not  prejudiced  thereby.— State  v. 
King  (Wash.)  247. 

|  30.  — —  Determination     Mad  disposi- 
tion of  cause. 

Where,  after  reversal  of  a  conviction  of 
manslaughter  under  an  indictment  for  murder, 
the  people  have  the  right,  at  the  second  trial, 
to  put  accused  on  trial  for  manslaughter,  evi- 
dence as  to  the  death,  the  time,  and  place 
thereof,  and  the  circumstances,  and  accused's 
acts  in  connection  therewith  are  admissible. — 
People  v.  Huntington  (Cal.  App.)  700. 

On  the  second  trial  of  accused,  charged  with 
mnrder  by  performine  a  criminal  operation  on 
decedent,  evidence  held  admissible  to  prove  guilt 
of  manslaughter,  though  it  proved  murder. — 
People  v.  Huntington  (Cal.  App.)  760. 

Even  if  a  sentence  was  improper,  as  being  for 
an  indefinite  term  in  the  penitentiary,  the  cause 
would  not  be  remanded  for  a  new  trial,  but  for 
a  proper  judgment— State  v.  King  (Wash.) 
247. 

§  31.  Punishment     ud     prevention  of 
crime. 

8  1218.  A  person  convicted  in  the  city  of 
Oakland  of  practicing  dentistry  without  a  li- 
cense, in  violation  of  St.  1901,  p.  564.  c.  175, 
held  properly  imprisoned  in  the  city  jail.— Ex 
parte  Hornef  (Cal.)  891. 


CROPS. 

See  Agriculture. 

Renting  on  shares,  see  Landlord  and  Tenant, 
8  5» 


CROSS-EXAMINATION. 

See  Witnesses,  8  2. 

For  ^purposes  of  impeachment,  see  Witnesses, 

CUL-DE-SAC. 

Establishment  as  highway,  see  Highways,  8  1- 

CUMULATIVE  EVIDENCE 

Ground  for  new  trial,  see  Criminal  Law,  8  16. 

CUSTODIA  LEG  IS. 

Lien  for  services  on  property  in  custodia  legis, 

see  Liens. 

Property  in  custodia  legis  affecting  limitations, 
see  Limitation  of  Actions,  8  2. 

CUSTODY. 

Of  goods  in  course  of  transportation,  see  Car- 
riers, 8  2. 
Of  replevied  property,  see  Replevin,  8  2. 

CUSTOMS  AND  USAGES. 

•Under  Code  Civ.  Proc.  8  1870.  subd.  12, 
evidence  of  commercial  usage  held  admissible  to 
show  that  a  sale  "sight  draft  against  papers" 
means  payment  on  presentation  of  shipping  pa- 
pers showing  shipment.— Ellsworth  v.  Knowles 
(Cal.  App.)  690 

CY  PRES. 

Application  of  doctrine,  see  Charities,  f  L 

DAMAGES. 

Compensation  for  property  taken  for  public 

use,  see  Eminent  Domain,  6  2. 
Review  of  findings  and  verdicts,  see  Appeal  and 

Error,  8  17. 

Damage*  for  particular  injuries. 
See  Death,  6  1 5  Fraud,  8  2 ;  Nuisance,  8  2. 
Breach  by  seller  of  contract  for  sale  of  goods. 

see  Sales,  8  5. 
Breach  of  warranty,  see  Sales,  8  5. 
Injury  caused  by  misconduct  of  partner,  see 

Partnership,  8  3. 

Recovery  in  particular  action*  or  proceeding*. 
See  Trover  and  Conversion,  8  L 

8  1.    Grounds  and   subjects  of  compen- 
satory da-mages. 

•Under  Civ.  Code.  8  3287.  a  seller  in  a  con- 
tract for  the  sale  of  oil,  to  be  delivered  month- 
ly, as  ordered  by  the  buyer,  held  entitled  to 
interest  on  the  profits  lost  by  the  buyer  failing 
to  take  oil  in  accordance  with  the  contract — 
Central  Oil  Co.  of  Los  Angeles  v.  Southern  Re- 
fining Co.  (Cal.)  177. 

8  2.    Liquidated  damages  and  penalties. 

•Where  building  materials  had  been  delivered 
to  a  carrier,  and  transportation  was  unrea- 
sonably delayed,  and  the  consignor  paid  the 
consignee  an  amount  previously  agreed  upon  as 
damages,  the  carrier  would  be  held  liable  for 
such  amount,  if  not  excessive  and  it  knew  the 
consequences  of  delay.— St  Louis  &  S.  F.  R. 
Co.  v.  Gaba  (Kan.)  435. 

•An  agreement  for  the  payment  of  a  certain 
sum  in  the  event  of  the  breach  of  a  building 
contract  held  liquidated  damages,  and  not  a  pen- 
alty, when  not  excessive.— St  Louis  ft  S.  F 
R.  Co.  v.  Gaba  (Kan.)  435. 
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•The  extent  of  ft  possible  future  loss,  to  be 

Kid  in  the  event  of  a  breach  of  contract,  may 
agreed  upon  in  advance,  where  the  resulting 
damages  are  uncertain  and  the  amount  fixed  is 
reasonable.— St  Louia  &  S.  F.  R.  Co.  v.  Gaba 
(Kan.)  435, 

•The  use  of  the  words,  "forfeiture,"  "penalty," 
and  "liquidated  damages,"  in  a  contract,  to  de- 
termine the  amount  thereof  on  a  breach,  is  not 
controlling.— St  Louis  &  S.  F.  R.  Co.  v.  Gaba 
(Kan.)  435. 

S  3.   Measure  of  damages. 

Measure  of  damages  for  personal  Injuries  de- 
clared.—Choctaw,  O.  &  G.  R.  Co.  v.  Burgess 
(Old.)  271. 

I  111.  Statement  of  measure  of  damages  for 
injury  to  a  bridge.— West  v.  Martin  (Wash.) 
1102. 

|  4.   Inadequate  and  excessive  damages. 

•A  $2,000  personal  injury  verdict  held  not  so 
excessive  as  to  justify  interference. — Murray  v. 
Seattle  Electric  Co.  (Wash.)  458. 

•A  verdict  of  $26,985,  reduced  by  the  trial 
court  to  $20,000,  for  personal  injuries,  held  not 
so  excessive  as  to  require  a  new  trial.— Tills  v. 
Great  Northern  Ry.  Co.  (Wash.)  737. 

I  5.  Pleading,  evidence,  and  assessment. 

i  216.  In  a  personal  injury  action  by  a  pas- 
senger, there  being  evidence  of  severe  personal 
injuries  sustained  by  him,  an  instruction  per- 
mitting recovery  for  such  injuries  was  proper. 
— Lehane  v.  Butte  Electric  Ry.  Co.  (Mont.) 
103a 

DAMS. 

See  Waters  and  Water  Courses,  9  4. 
Right  to  maintain  in  navigable  stream,  see  Navi- 
gable Waters,  |  1. 

DEATH. 

Argument  and  conduct  of  counsel  in  action  for, 

see  Trial,  §  3. 
Caused  by  electricity,  see  Electricity. 
Caused  by  operation  of  railroad,  see  Railroads, 

S  3. 

Death  penalty  for  assault,  see  Assault  and 

Battery,  |  1. 
Lapse  of  legacy  on  death  of  legatee,  see  Wills, 

8  6. 

Liability  of  carrier  for  death  of  passenger, 

see  Carriers,  §  3. 
Opinion  evidence,  see  Evidence,  §  8. 

8   1.   Actions  for  causing  death. 

•An  instruction  as  to  the  measure  of  dam- 
ages recoverable  by  children  in  an  action  for 
the  wrongful  death  of  their  mother  considered 
and  approved.— Johnson  v.  Southern  Pac.  R. 
Co.  (Cal.)  520. 

8  61.  In  an  action  for  death  by  wrongful 
act,  the  report  of  a  coroner,  made  under  Laws 
1891,  p.  190,  c.  98,  !  6.  held  inadmissible  to 
prove  the  cause  of  death.— Sullivan  v.  Seattle 
Electric  Co.  (Wash.)  1109. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy ;  Fraudulent  Conveyances. 

DECEDENTS. 

Estates,  see  Descent  and  Distribution;  Execu- 
tors and  Administrators. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  $  L 


DECLARATION. 

In  pleading,  see  Pleading,  g  2. 

Of  homestead,  see  Homestead,  |  L 

DECLARATIONS. 

Aa  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  |  6. 
Dying  declarations,  see  Homicide,  $  2. 

DEEDS. 

Absolute  deed  as  mortgage,  see  Mortgages,  f  1. 
Admissions  by  grantor,  see  Evidence,  f  6. 
By  or  to  husband  or  wife,  see  Husband  and 
Wife,  §  1. 

Cancellation,  see  Cancellation  of  Instruments. 
In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

In  trust,  see  Trusts,  f  1. 

Of  homestead,  see  Homestead,  f  2. 

Of  trust  see  Mortgages. 

Of  water  rights,  see  Waters  and  Water  Cours- 
es, |  3. 

Reformation,  see  Reformation  of  Instruments. 

Tax  deeds,  see  Taxation,  |  3. 

To  agricultural  societies,  see  Agriculture. 

|  1.  Requisites  and  validity. 

♦Elements  essential  to  delivery  of  a  deed  de- 
termined.— Melvin  v.  Melvin  (Cal.  App.)  696. 

8  56.  The  sufficiency  of  the  delivery  of  a 
deed  is  a  matter  of  intention.— Doty  v.  Barker 
(Kan.)  964. 

In  an  action  by  a  grantor  to  set  aside  a  deed 
on  the  ground  that  It  was  procured  by  fraud 
and  duress,  an  answer  held  to  state  a  defense. 
—Mitchell  v.  Moody  (Wash.)  61. 

•Under  the  facts,  held,  defendant  obtained  a 
conveyance  of  land  from  plaintiffs  by  fraud, 
entitling  plaintiffs  to  recover  the  land.— Cook  v. 
Skinner  (Wash.)  234. 

*A  quitclaim  deed  on  certain  land  of  defend- 
ant held  procured  by  fraud,  and  subject  to  va- 
cation at  the  instance  of  the  grantor.— Squires 
v.  Higginson  (Wash.)  240. 

8  19.  A  deed  in  part  consideration  that  gran- 
tors might  occupy  the  premises  for  life  will  be 
rescinded  for  a  willful  violation  of  the  agree- 
ment by  grantee.— Gustin  v.  Crockett  (Wash.) 
1091. 

8  2.    Construction  and  operation. 

Civ.  Code,  8  1069,  held  to  refer  to  exceptions 
made  in  deeds,  as  well  as  to  reservations.— Selig- 
man  v.  Carr  (Cal.  App.)  324. 

Under  Code  Civ.  Proc.  8  1864,  and  Civ.  Code. 
8  1069,  deeds  construed,  and  held,  that  the  re- 
versionary interest  in  land  conveyed  to  a  school 
district  tor  school  purposes  vested  in  a  desig- 
nated party.— Seligman  v.  Carr  (Cal.  App.)  324. 

•Where  the  descriptions  of  lands  conveyed 
by  two  deeds  were  taken  from  the  public  rec- 
ords, and  no  actual  survey  had  ever  been  made, 
each  deed  calling  for  a  certain  number  of  chains 
in  each  direction,  the  unit  of  measurement  not 
being  otherwise  expressed,  a  contention  that 
the  unit  of  measurement  intended  in  the  deeds 
was  longer  than  the  standard  surveyor's  chain 
so  as  to  increase  the  number  of  acres  conveyed 
was  untenable.— Clark  v.  Boosey  (Or.)  754. 

•Where  a  vendor  reserved  the  timber,  with 
the  right  to  remove  it  within  two  years,  at  the 
expiration  of  that  time  the  timber  not  removed 
reverted  to  the  owner  of  the  land.— Lehtonen  v. 
Marysville  Water  &  Power  Co.  (Wash.)  292. 


8  3.    Pleading  and  evidence. 
ncPClT  *Evidence  considered,  and  held  to  justify  a 

"  finding  by  the  trial  court  that  a  deed  was  not 

See  Fraud,  voidable  as  having  been  obtained  by  undue  in- 

•Point  «Xfe*otated.  Boo  syllabus. 
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fluence,  nor  because  of  mental  incapacity  of  the 
grantor.— Hemenway  v.  Abbott  (Cal.  App.)  190. 

8  208.  Evidence  held  sufficient  to  support  con- 
clusion of  the  court  that  a  deed  in  question 
had  been  duly  delivered.— Doty  v.  Barker  (Kan.) 
964. 

*  Evidence  held  to  show  that  a  grantor  was 
not  mentally  competent  to  comprehend  the  na- 
ture of  the  transaction  in  which  she  executed 
the  deed.— Schindler  v.  Paraoo  (Or.)  756. 

•On  the  facts  in  an  action  to  cancel  a  deed 
for  plaintiff  grantor's  mental  incapacity,  an 
admission  in  the  answer  that  she  had  been  ad- 
judged incompetent  after  making  the  deed  held 
to  place  the  burden  on  defendant  to  show  plain- 
tiffs competency,  and  that  defendant  did  not 
defraud  plaintiff.— Schindler  v.  Paraoo  (Or.) 
755. 

•In  an  action  by  a  grantor  to  set  aside  a 
conveyance  on  the  ground  of  fraud  and  duress, 
evidence  held  insufficient  to  justify  relief.— 
Mitchell  v.  Moody  (Wash.)  61. 

DE  FACTO. 

Officers  of  corporation,  see  Corporations,  I  5. 

DE  FACTO  CORPORATIONS. 

See  Corporations,  1 1. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

Judgment  by,  see  Judgment,  I  1. 

DEFICIENCY. 

Judgment  for,  on  foreclosure  of  mechanic's  lien, 
see  Mechanics'  Liens,  S  5. 

DELAY. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  Carriers,  |  2. 
In  trial  of  accused,  see  Criminal  Law,  (  7. 

DELEGATES. 

To  political  convention,  see  Elections,  |  8. 

DELEGATION. 

Of  police  power  to  city,  see  Municipal  Corpora- 
tions, 8  4. 

DELIVERY. 

Of  contract  for  sale  of  land,  see  Vendor  and 

Purchaser.  §  1. 
Of  deed,  see  Deeds,  |  1. 

Of  property  taken  in  replevin,  see  Replevin,  f  2. 

DEMAND. 

As  condition  precedent  to  right  to  maintain 
action  in  general,  see  Action,  §  1. 

DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law, 
16. 


DEMURRER. 

In  pleading,  see  Pleading,  |  5. 

To  indictment,  see  Indictment  and  Information* 

DENIALS. 

in  pleading,  see  Pleading,  f  8. 

DENTISTS. 

See  Physicians  and  Surgeons. 

DEPOSITARIES. 

See  Deposits  in  Court. 


DEPOSITIONS. 


See  Witnesses. 


DEPOSITS. 


In  bank,  see  Banks  and  Banking,  |  2. 

DEPOSITS  IN  COURT. 

Where  an  owner  deposited  money  in  court  to 
pay  any  sum  found  due  to  contractors  and  lien 
claimants,  the  terms  of  the  deposit  being  gen- 
eral, it  served  the  purpose  of  saving  him  from 
costs  and  must  remain  in  the  court's  custody 
to  abide  the  final  judgment  on  appeal ;  and  the 
statutes,  relating  to  appeals  and  stay  of  execu- 
tion, do  not  authorise  the  withdrawal  of  such 
deposits  before  that  time. — Los  Angeles  Pressed 
Brick  Co.  v.  Higgins  (Cal.  App.)  414. 

In  a  consolidated  action  by  contractors,  etc, 
to  foreclose  mechanics'  liens,  where  the  owner 
paid  a  sum  Into  court  to  satisfy  such  liens,  the 
tender  and  deposit  and  the  finding  held  broad 
enough  to  justify  the  application  of  the  de- 
posit to  the  payment  of  a  personal  judgment  in 
favor  of  the  contractors  on  failure  of  their  lien. 
—Los  Angeles  Pressed  Brick  Co.  v.  Higgins 
(Cal.  App.)  414. 

Under  Com  p.  Laws,  i  3240,  the  court,  in  an 
action  by  the  lessor  of  mining  property,  against 
the  lessee,  held  authorised,  on  motion  of  the 
lessee,  to  require  the  lessor  to  pay  into  court 
funds  held  by  the  lessor  in  trust  for  the  lessee. 
— Florence-Goldfield  Min.  Co.  v.  District  Court 
of  First  Judicial  Dist.  of  Nevada  (Nev.)  49. 

Admissions  by  the  lessor  in  a  mining  lease 
suing  the  lessee  for  damages  for  breach  of  the 
lease,  held  to  confer  jurisdiction  on  the  court  to 
direct  the  lessor  to  pay  certain  moneys  into 
court,  as  authorized  by  Comp.  Laws,  S  3240. — 
Florence-Goldfield  Min.  Co.  v.  District  Court  of 
First  Judicial  Dist.  of  Nevada  (Nev.)  49. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators ;  Homestead, 

I  3;  Wills. 
Among  Indians,  see  Indians. 

S  1.    Persons  entitled  and  their  respec- 
tive shares. 

•On  the  death  of  a  married  woman  pending 
the  settlement  of  an  estate  from  which  she 
was  entitled  to  an  interest  in  real  estate  as  an 
heir  at  law,  leaving  a  husband,  but  no  children, 
the  husband  is  entitled,  under  Civ.  Code,  f  138ft. 
subd.  2,  to  one-half  of  the  share  of  his  deceased 
wife  in  such  real  property.— In  re  McGee's  Es- 
tate (Cal.)  299. 

I  2.    Rights  and  liabilities  of  heirs  and 
distributees. 

•Under  B.  A  C.  Comp.  SI  1147,  1221,  title  to 
realty  passes  directly  to  the  heirs  as  tenants 


•Point  annotated,  dee  syllabus. 
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in  common,  subject  to  the  administrator's  pos- 
session to  pay  debts,  but  personalty  goes  to 
the  administrator  by  operation  of  law.— De 
Bow  v.  Wollenberg  (Or.)  717. 

DESCRIPTION. 

Names  of  individuals,  see  Names. 
Of  property  conveyed,  see  Deeds,  %  2. 


See  Replevin. 


See  Wills. 


DETINUE. 


DEVISES. 


DILIGENCE. 


Of  party  asking  relief,  see  Specific  Perform- 
ance, i  2. 

DIRECTING  VERDICT. 

In  civil  actions,  see  Trial,  |  4. 

DIRECTORS. 

Of  corporation,  see  Corporations,  §  5. 

DISABILITIES. 

Effect  on  limitation,  see  Limitation  of  Actions, 
Of  insane  person,  see  Insane  Persons,  {  1. 

DISBARMENT. 

Of  attorney,  see  Attorney  and  Client,  §  1. 

DISBURSEMENTS. 

By  states,  see  States,  |  3. 

DISCHARGE. 

From  indebtedness,  see  Release. 

Of  accused  for  delay,  see  Criminal  Law,  f  7. 

Of  guardian,  see  Guardian  and  Ward,  8  1. 

DISCOVERED  PERIL 

Application  of  doctrine  to  injuries  caused  by 
operation  of  railroad,  see  Railroads,  §  3. 

DISCOVERY. 

{    1.    Im  equity. 

The  equitable  remedy  of  bills  of  discovery 
arose  because  the  courts  at  common  law  would 
not  compel  either  of  the  parties  to  supply  the 
other  with  any  evidence.— Larson  v.  Salt  Lake 
City  (Utah)  483. 

f  2.   Under  statutory  provisions. 

•Under  B.  ft  C.  Comp.  1  826.  the  deposition 
of  the  secretary  of  a  defendant  corporation 
cannot  be  taken  before  trial,  where  such  secre- 
tary is  not  individually  a  party.— Armstrong  v. 
Portland  Ry.  Co.  (Or.)  715. 

*B.  ft  C.  Comp.  <  82G,  subd.  1,  authorizing  the 
examination  of  an  adverse  party  before  trial, 
does  not  authorize  a  party  to  compel  his  ad- 
versary to  disclose  the  names  of  bis  witnesses, 
the  manner  in  which  he  expects  to  establish  his 
case,  or  confidential  communications  of  his 
agents  concerning  the  matter  in  controversy.— 
Armstrong  v.  Portland  Ry.  Co.  (Or.)  715. 


•In  the  absence  of  a  statute  authorizing  it, 
a  court  of  law  has  no  power  to  compel  one  su- 
ing for  a  personal  injury  to  submit  to  a  physi- 
cal examination  by  a  physician  appointed  by  the 
court.— Larson  r.  Salt  Lake  City  (Utah)  483. 

•At  common  law  no  power  existed  to  compel 
one  suing  for  a  personal  injury  to  submit  to  a 
physical  examination.— Larson  v.  Salt  Lake 
City  (Utah)  483. 

In  the  absence  of  a  statute  authorizing  it, 
common-law  courts  held  without  power  to  com- 
pel the  inspection  or  production  of  papers  out 
of  court,  or  to  compel  a  party  to  appear  and 
answer  interrogatories  concerning  any  material 
issue  in  the  case.— Larson  v.  Salt  Lake  City 
(Utah)  483. 

The  fact  that  a  party  having  peculiar  knowl- 
edge of  a  matter  fails  to  bring  ft  forward  held 
not  to  authorize  the  court  to  require  him  to  di- 
vulge his  knowledge  before  trial.— Larson  v.  Salt 
Lake  City  (Utah)  483. 

DISCRETION  OF  COURT. 

Examination  of  witness,  see  Witnesses,  f  2. 
Jury  trial,  see  Jury,  |  1. 

Review  in  civil  actions,  see  Appeal  and  Error, 
§  16. 

Review  in  criminal  prosecutions,  see  Criminal 
Law,  |  27. 

DISCRIMINATION. 

By  carrier,  see  Carriers.  |  2. 

DISMISSAL  AND  NONSUIT. 

As  constituting  former  jeopardy,  see  Criminal 

Law,  |  3. 
At  trial,  see  Trial,  8  4. 

Conclusiveness  of  judgment,  see  Judgment,  8  9. 

Judgment  of  dismissal  as  bar  to  other  action, 
see  Judgment,  8  8. 

Dismissal  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  6 

DISQUALIFICATION. 

Of  judge,  see  Judges,  f  3. 

DISSOLUTION. 

Of  corporation,  see  Banks  and  Banking,  f  1. 
Of  garnishment,  see  Garnishment,  8  L 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distribu 
tion;   Executors  and  Administrators,  8  4. 

DISTRICTS. 

Drainage  districts,  see  Drains,  8  1. 
Irrigation   districts,   see   Wat--s   and  Water 
Courses,  8  5. 


See  Drains. 


DITCHES. 


DIVORCE. 


8  1.   Alimony,  allowances,  and  disposi- 
tion of  property. 

•Under  Ballinger's  Ann.  Codes  ft  St.  8  5723 
(Pierce's  Code,  6  4637),  relative  to  division  of 
the  property  in  case  of  divorce,  held  the  man 
could  not  complain  of  the  division  in  question. 
-Kolbe  v.  Kolbe  (Wash.)  236. 


•Point  annotated.  See  syllabus. 
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I  249.  Where  a  divorce  court  makes  no  dis- 
position of  the  parties'  property  rights,  tne 
separate  property  of  the  parties  becomes  their 
individual  property,  and  their  community  prop- 
erty becomes  their  common  property.— James  v. 
James  (Wash.)  1118. 

DOCKETS. 

Of  causes  on  appeal,  see  Appeal  and  Error,  1 10. 
Of  judgments,  see  Judgment,  §  3. 

DOING  BUSINESS. 

By  foreign  corporation,  see  Corporations,  |  9. 

DOMICILE. 

Of  parties  as  affecting  venue,  see  Venue,  f  1. 

8  4.  The  domicile  of  a  husband  and  wife  held 
to  be  in  Washington,  and  the  wife's  rights  in 
realty  to  be  determined  by  the  laws  of  that  state. 
—Stewart  v.  Kleinschmidt  (Wash.)  1105. 

DRAFT. 

See  Bills  and  Notes,  |  1. 

DRAINS. 

Amendment  of  statutes,  see  Statutes,  |  4. 
Property  of  district  not  subject  to  execution, 
see  Execution,  f  1. 

8   I*    Establishment  and  maintenance. 

8  15.  Laws  1895,  p.  274,  c.  115,  8  4,  held  to 
contemplate  inclusion,  in  a  drainage  district, 
of  lands  which  will  not  be  specially  benefited.— 
Northern  Pac  Ry.  Co.  v.  Pierce  County  (WaBh.) 
1099. 

8  8.   Assessments  and  special  taxes. 

8  67.  Const,  art  11,  8  12,  denying  the  Leg- 
islature power  to  tax  municipal  corporations  or 
its  inhabitants  for  municipal  purposes,  held  not 
contravened  by  Laws  19(  3,  p.  87,  c.  67— North- 
ern Pac.  Ry.  Co.  v.  Pierce  County  (Wash.) 
1099. 

8  68.  The  power  to  tax,  to  carry  out  provi- 
sions of  a  drainage  district  act,  held  incidental 
to  the  main  power  conferred. — Northern  Pac. 
Ry.  Co.  v.  Pierce  County  (Wash.)  1099. 

8  74.  Statement  of  defenses  to  a  tax  for  debt 
of  a  drainage  district— Northern  Pac.  Ry.  Co. 
v.  Pierce  County  (Wash.)  1099. 

8  79.  Statement  as  to  apportionment  of  pre- 
liminary expenses  of  a  drainage  district  for  an 
improvement  not  made.— Northern  Pac.  Ry.  Co. 
v.  Pierce  County  (Wash.)  1099. 

DRUGGISTS. 

See  Poisons. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  8  8. 

DUPLICITY. 

In  indictment,  see  Indictment  and  Information, 

DURESS. 


Procuring  execution  of  deed,  see  Deeds,  8  3. 
Recovery  of  money  paid  under,  see  Payment 


DYING  DECLARATIONS. 

See  Homicide,  |  2. 

EASEMENTS. 

See  Highways, 

8  1.   Creation,  eadstanoe.  amd  temlna- 
tion. 

A  right  of  way  over  land  held  as  a  government 
homestead  can  only  accrue  by  prescriptive  use 
after  adverse  user  for  20  years  from  the  date 
title  passed  out  of  the  government— Lund  v. 
Wilcox  (Utah)  33. 

A  material  deviation  from  a  right  of  way 
alleged  to  have  been  acquired  by  prescription 
held  to  have  broken  the  continuity  of  the  use 
so  as  to  destroy  the  right— Lund  v.  Wilcox 
'Utah)  33. 

Evidence  held  insufficient  to  sustain  a  finding 
that  plaintiff  through  her  husband  consented  to 
defendant's  deviation  from  a  way  claimed  to 
have  been  acquired  by  defendant  by  prescrip- 
tion.—Lund  v.  Wilcox  (Utah)  33. 

8  2.    Extent  of  right,  ass,  aad  obstruc- 
tion. 

A  title  acquired  by  prescription  is  as  effectual 
and  complete  as  one  obtained  by  conveyance, 
and  continues,  unless  extinguished,  under  Civ. 
Code,  i  811,  or  conveyed,  or  lost  by  adverse 

>ssession.— Strong  v.  Baldwin  (Cat.)  178. 

The  erection  of  gates  by  the  owner  of  land 
across  which  plaintiff  had  an  easement  to  con- 
struct and  maintain  an  irrigation  canal  held  not 
to  interfere  with  the  reasonable  enjoyment  of 
the  easement  so  as  to  preclude  a  contrary  find- 
ing.—Utah-Idaho  Sugar  Co.  v.  Stevenson  (Utah) 
26. 

•The  right  of  the  owner  of  the  servient  estate 
to  erect  gates  across  the  way,  where  the  owner 
of  the  easement  therein  does  not  have  an  open 
right  of  way.  stated.— Utah-Idaho  Sugar  Co.  v. 
Stevenson  (Utah)  26. 

*A  washout  in  a  private  right  of  way  alleged 
to  have  been  acquired  by  defendant  by  prescrip- 
tion held  not  to  authorize  him  to  change  the 
location  of  the  way.— Lund  v.  Wilcox  (Utah)  33. 

ELECTION. 

Between  counts  in  indictment,  see  Indictment 
and  Information,  8  5. 

ELECTIONS. 

Amendment  of  primary  election  laws,  see  Stat- 
utes, 8  4. 

Authority  of  incorporated  political  bodies,  see 

Corporations,  8  6. 
Effect  of  partial  invalidity  of  primary  election 

law,  see  Statutes,  8  1. 
Mandamus  in  general  to  compel  appointment  of 

election  commissioners,  see  Mandamus,  8  2. 
Mandamus  in  general  to  compel  secretary  of 

state  to  certify  nominations,  see  Mandamus, 

8§  1.  3. 

Subjects  and  titles  of  primary  election  laws, 
see  Statutes,  8  3. 

To  determine  particular  quettiont. 

Adoption  of  city  charter,  see  Municipal  Cor- 
porations, 8  1. 

Annexation  of  territory  to  city,  see  Municipal 
Corporations,  6  L 

Issuance  of  state  bond,  see  States,  8  3. 

Removal  of  county  seat  see  Counties,  8  1. 

8  1.   Election  districts  or  precincts  and 
officers. 

A  mayor  held  compellable  by  mandamus  to 
appoint  members  of  a  board  of  election  commis- 


•  Point  annotated.  Sea  syllabus. 


Digitized  by 


INDEX. 


1175 


■loners  from  the  political  party  casting  the  sec- 
ond largest  number  of  votes  at  the  next  pre- 
ceding general  election,  as  expressly  provided 
by  San  Francisco  Charter,  art  11,  c  L  §  1.— 
Independence  League  v.  Taylor  (Cal.)  303. 

I  55.  The  failure  of  election  officers  to  take 
the  oath  prescribed  by  law,  in  the  absence  of 
fraud  or  willful  neglect,  does  not  invalidate  the 
election— State  v.  Barnes  (Okl.)  997. 

S  54.   The  State  Election  Board,  created  by 

.  3,  I  3, 


Laws  1907-08,  p.  329,  c.  31,  art.  .  . 
is  a  part  of  the  executive  department  of  the 
state,  and  is  subordinate  to  the  Secretary  of 
the  State  in  performing  duties  imposed  upon  it. 
— Trapp  v.  Wells  Fargo  Express  Co.  (Okl.)  1003. 

|   2.    Registration  of  voters. 

§  95.  Act  May  29,  1908  (Laws  1907-98,  p. 
316,  c.  31),  creating  a  general  election  law,  did 
not  repeal  Wilson's  Rev.  &  Ann.  St.  1903,  § 
354,  relating  to  the  manner  of  holding  city  elec- 
tions—State v.  Barnes  (Okl.)  997. 

9  95.  Act  May  29,  1908  (Laws  1907-08,  p. 
316,  c.  81),  providing  a  general  election  law, 
repealed  Sess.  Laws  1903,  p.  157,  c  13,  art.  2, 
requiring  the  registration  of  voters  in  cities  of 
the  first  class.— State  v.  Barnes  (Okl.)  997. 

|  95.  Act  May  29.  1908,  sub.  art.  8  (Laws 
1907-08,  p.  352,  c  81,  art.  1),  providing  a  sys- 
tem of  registration  in  cities  of  the  first  class, 
does  not  apply  to  special  city  elections  in  such 
cities,  but  only  to  primary  and  general  elections. 
—State  v.  Barnes  (Okl.)  997. 

S  3.  Nomination*  and  primary  elec- 
tion*— Constitutional  and  statu- 
tory provision*. 

The  primary  election  law  enacted  in  1903 
(Laws  1903,  p.  360)  is  mandatory,  and  applies 
to  all  political  parties  not  therein  specifically 
excepted.— Walling  v.  Lansdon  (Idaho)  396. 

Act  March  15.  1907,  Primary  Election  Law 
(Laws  1907,  p.  457,  c.  209),  held  not  invalid  as 
to  the  provision  therein  for  second  choice,  on  the 
ground  that  it  interferes  with  the  freedom  of 
election  guaranteed  by  the  Constitution.— State 
v.  Nichols  (Wash.)  728. 

i  4.  —  Party  organization*  and  regu- 
lations. 

The  courts  will  not  regulate  or  control  the 
internal  affairs  of  a  political  party.— Walling  v. 
Lansdon  (Idaho)  396. 

Party  conventions,  committees,  or  the  party 
authority  cannot  determine  a  matter  regulated 
by  law  and  thereby  oust  the  courts  of  jurisdic- 
tion.—Walling  v.  Lansdon  (Idaho)  396. 

Whe.-e  the  rights  of  contesting  factions  of  a 
political  party  are  governed  by  law,  held,  that 
they  would  be  determined  thereby;  otherwise, 
that  they  would  be  relegated  to  the  party  forum. 
—Walling  v.  Lansdon  (Idaho)  396. 

|  5.  —  Nominations  by  political  par- 
ties in  general. 

In  determining  Factional  disputes  in  a  political 
organization  and  the  legality  of  party  primaries 
and  conventions,  the  courts  will  protect  all  legal 
rights  conferred  by  law  on  persons  participat- 
ing therein. — Walling  v.  Lansdon  (Idaho)  396. 

S  6.  —  Nomination  by  party  caucus, 
primary  meeting,  or  mas*  con- 
vention. 

A  party  state  committee  or  state  convention 
held  powerless  to  either  make  regulations  in  vio- 
lation of  law,  or  confer  privileges  on  persons 
not  lawfully  elected,  or  to  deny  privileges  to 
persons  lawfully  elected.— Walling  v.  Lansdon 
(Idaho)  396. 

S  7.  — '  Nomination  by  primary  elec- 
tion. 

The  primary  election  law  (Laws  1903,  p. 
held  to  provide  the  exclusive  methods  of 


electing  delegates  to  a  state  convention.— Wall- 
ing v.  Lansdon  (Idaho)  396. 

Every  right  conferred  on  a  voter  at  a  pri- 
mary election  held  under  the  primary  election 
law  (Laws  1903,  p.  360)  is  a  legal  right,  which 
may  be  protected  and  enforced  in  the  courts.— 
Walling  v.  Lansdon  (Idaho)  396. 

Where  the  Legislature  has  regulated  primary 
elections,  the  courts  will  not  be  controlled  by 
the  action  or  decision  of  party  authorities. — 
Walling  v.  Lansdon  (Idaho)  396. 

Act  March  15,  1907.  Primary  Election  Law 
(Laws  1907,  pp.  473,  474,  c.  209)  §§  30  and  31, 
being  indefinite  as  to  the  time  when  statement 
of  expenditures  must  be  filed,  it  must  be  filed 
within  a  reasonable  time.— State  v.  Nichols 
(Wash.)  728. 

The  principle  on  which  the  right  of  Act  March 
15,  1907,  Primary  Election  Law  (Laws  1907, 
p.  457,  c.  209).  to  exact  a  reasonable  fee  for 
the  privilege  of  running  for  office  may  be  sus- 
tained, declared.— State  v.  Nichols  (Wash.)  728. 

Act  March  15,  1907  (Laws  1907,  p.  464,  c. 
209),  S  12,  requiring  a  voter  at  a  primary  elec- 
tion, when  challenged,  to  swear  that  he  intends 
to  affiliate  with  the  party  whose  ballot  he  de- 
mands, held  not  to  add  to  the  constitution- 
al qualifications  of  electors.— State  v.  Nichols 
(Wash.)  728. 

As  from  the  fact  that  the  state  has  assumed 
to  provide  an  official  ballot,  it  must  resort  to 
some  process  of  selection  of  candidates,  the  only 
limitation  that  can  be  put  thereon  is  that  the 
process  adopted  must  be  reasonable.— State  v. 
Nichols  (Wash.)  728. 

Act  March  15.  1907,  Primary  Election  Law 
(Laws  1907,  p.  457,  c.  209),  held  not  invalid  be- 
cause tendingto  destroy  political  parties.— State 
v.  Nichols  (Wash.)  728. 

Under  Act  March  15,  1907.  Primary  Election 
Law  (Laws  1907,  p.  476,  c.  204)  §  38,  where  a 
declaration  of  candidacy  for  the  office  of  judge 
did  not  specify  whether  the  long  or  short  term 
was  desired,  held,  that  it  applied  to  the  long 
term.— State  v.  Nichols  (Wash.)  728. 

Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907,  p.  476,  c.  209)  |  38.  relating  to  the 
nomination  of  pudges,  held  to  abrogate  ail  other 
forms  of  nomination,  so  that  the  filing  of  a 
nomination  by  petition,  as  prescribed  by  Bal- 
linger's  Ann.  Codes  &  St.  §§  1350,  1352  (Pierce's 
Code,  §§  4932.  4934),  was  properly  refused.— 
State  v.  Nichols  (Wash.)  728. 

Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907,  p.  476.  c.  209)  |  38,  abrogating  all 
other  forma  of  nominations  of  judges  than  the 
one  therein  prescribed,  held  a  reasonable  exer- 
cise of  legislative  power. — State  v.  Nichols 
(Wash.)  728. 

Primary  Election  Law  of  1907  (Laws  1907,  pp. 
458,  471,  c.  209)  fi$  5,  26,  held  not  sn  unreason- 
able exercise  of  the  legislative  power  because  the 
fee  required  to  accompany  a  declaration  of  can- 
didacy is  based  on  a  percentum  of  the  salary  of 
the  office.— State  v.  Nichols  (Wash.)  733. 

§  8.  — —  Nomination  by  convention  or 
other  representatives  of  party. 

Power  of  party  state  central  committee  de- 
fined.—Walling  v.  Lansdon  (Idaho)  39G. 

A  party  state  committee  or  convention  has  no 
power  to  seat  as  members  of  such  convention 
delegates  not  lawfully  elected,  or  deny  the  right 
to  sit  to  delegates  lawfully  elected.— Walling  v. 
Lansdon  (Idaho)  396. 

A  minority  of  legal  delegates  to  a  state  con- 
vention cannot  combine  with  illegal  delegates, 
and  thereby  constitute  such  legal  minority  a 
legal  majority.— Walling  v.  Lansdon  (Idaho)  396. 

A  majority  of  the  delegates  elected  to  a  state 
convention  in  pursuance  of  the  primary  election 
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law  (Laws  1903.  p.  300)  has  the  power  to  or- 
ganize and  control  the  convention.— Walling  v. 
Lansdon  (Idaho)  396. 

A  minority  of  legal  delegates  to  a  state  con- 
vention has  no  right  to  combine  with  illegal 
delegates,  and  if  by  so  doing  the  legal  majority 
is  denied  the  right  to  control  the  convention  it 
may  organize  the  convention  in  the  same  hall 
or  elsewhere,  and  will  be  recognized  as  the 
legal  convention.— Walling  r.  Lansdon  (Idaho) 
398. 

The  proceedings  of  a  party  convention  com- 
posed of  legal  delegates  will  be  recognized  as 
the  proceedings  of  the  regular  party  convention, 
in  preference  to  the  proceedings  of  a  conven- 
tion composed  partly  of  legal  delegates  and 

?artly  of  illegal  delegates.— Walling  v.  Lansdon 
Idaho)  398. 

i  0.  — —  Certificate   of  nomination  by 
party. 

I  139.  Under  Sess.  Laws  1899.  p.  36.  fi  22. 
providing  that  certificates  of  nomination  shall 
be  filed  with  the  Secretary  of  State  not  more 
than  60  and  not  less  than  35  days  before  the 
election,  where  the  election  occurs  on  the  3d 
day  of  November,  a  certificate  filed  on  the  28th 
day  of  September  is  in  time.— Grant  Lans- 
don (Idaho)  980. 

8  139.  Where  the  Secretary  of  State  keeps 
his  office  open  after  4  o'clock  p.  m.,  and  a  cer- 
tificate of  nomination  is  presented  35  days  be- 
fore election  day  he  cannot  refuse  to  file  the 
same  on  the  ground  that  the  law  does  not  re- 
quire him  to  keep  his  office  open  after  4  o'clock 
p.  m.— Grant  v.  Lansdon  (Idaho)  900. 

I  10.    Objections  mad  contests. 

•The  three  days'  time  allowed  for  filing  ob- 
jections to  a  nomination  after  the  papers  have 
been  lodged  with  the  proper  officer  begins  to 
run,  in  a  case  of  a  member  of  the  House  of 
Representatives,  from  the  filing  of  the  certified 
determination  of  the  State  Board  of  Canvass- 
ers with  the  Secretary  of  State.— Griffin  v. 
Gesner  (Kan.)  794. 

•Under  the  primary  election  law  (Laws  Sp. 
Sess.  1908,  p.  71,  c.  54),  the  nomination  of  a 
candidate  for  the  House  of  Representatives  in 
a  district  comprising  a  single  county  may  be 
contested  before  the  tribunal  created  by  Gen. 
St.  1901,  8  2703.-Griffin  v.  Gesner  (Kan.)  794. 

111.  Ballots. 

I  163.  Under  Sess.  Laws  1907-08.  p.  329.  c. 
81,  §  3,  and  page  446.  c.  44,  §  9,  the  Secretary 
of  State  must  certify  the  title  and  text  of  each 
measure  presented  by  initiative  or  referendum 
petition,  or  the  Legislature,  to  the  state  printer, 
and  see  that  he  has  printed  on  the  official  bal- 
lots such  title  and  text.— Trapp  v.  Wells  Fargo 
Express  Co.  (Okl.)  1003. 

Under  the  election  statute  (Comp.  Laws  1907, 
{  822  et  seq.l,  a  convention  of  a  political  party 
or  its  committee  authorized  generally  to  fill  va- 
cancies may  nominate  as  a  candidate  a  person 
who  is  also  the  nominee  of  another  party  for  the 
same  office,  and  in  such  case  it  is  the  duty  of 
the  officer  making  up  the  official  ballot  to  place 
such  person's  name  in  the  ticket  of  each  party 
which  has  regularly  certified  his  nomination. — 
Payne  v.  Hodgson  (Utah)  132. 

{12.  Conduct  of  election. 

An  act  providing  for  the  registration  of  elec- 
tors in  all  cities  of  the  first  class,  under  Const, 
art.  3,  §  6,  is  not  violative  of  Const.  U.  S. 
Amend.  14.  nor  of  Const.  Okl.  art.  3.  $  7.— City 
of  Pond  Creek  v.  Haskell  (Okl.)  338;  Incor- 
porated Town  of  Lehigh  v.  Thomas  (Okl.)  362. 

8  13.  Connt  of  votes,  returns,  and  can- 
vass. 

•Under  Comp.  Laws  1907,  9  891,  a  city 
council  in  canvassing  the  returns  of  an  election 


has  no  power  to  inquire  into  either  the  legality 
of  the  nominations  or  of  the  votes  cast  or  into 
the  regularity  of  the  official  ballot,  but  is  bound 
to  issue  a  certificate  of  election  to  the  person 
ascertained  to  have  received  the  largest  number 
of  votes  for  a  particular  office.— Payne  Hodg- 
son (Utah)  132. 

8  14.  Contests. 

The  office  of  judge  of  the  superior  court  held 
to  be  one  for  contest  of  right  to  which  Code 
Civ.  Proc.  |  1111,  provides.— Bush  v.  Head 
(Cal.)  512. 

Right  to  contest  an  election  held  not  affect- 
ed by  the  fact  that  the  judgment  annulling  the 
election  will  have  only  the  same  effect  that  the 
illegal  promise  of  the  successful  candidate  not 
to  qualify  will  have,  if  fulfilled.— Bosh  v.  Head 
(Cal.)  512. 

One  who  has  merely  offered  a  bribe  held  not 
ineligible  to  office  within  Code  Civ.  Proc.  § 
1111,  subd.  2,  making  that  a  ground  of  con- 
test, in  view  of  Pol.  Code,  |  58,  and  Const,  art 
20.  §  11.— Bush  v.  Head  (Cal.)  512. 

Votes  held  not  illegal  within  Code  Civ.  Proc. 
|  1111,  subd.  4,  authorizing  a  contest  on  that 
account,  merely  because  of  an  offense  by  the 
candidate  not  participated  in  by  the  voter.— 
Bush  v.  Head  (Cal.)  512. 

Promise  not  to  qualify  to  office,  thus  saving 
expense  thereof,  held  a  promise  of  a  "valuable 
consideration"  within  Purity  of  Election  Law 
(St.  1893,  p.  22.  c.  16,  {  19,  subd.  1).  making 
this  a  ground  of  contest— Bush  v.  Head  (Cal.) 
512. 

In  the  face  of  the  averment  of  the  petition 
in  an  election  contest,  held,  a  certain  fact  could 
not  be  presumed  on  demurrer  to  the  petition.— 
Bush  v.  Head  (Cal.)  512. 

•Under  the  requirement  of  Code  Civ.  Proc. 
8  1123,  for  declaring  in  an  election  contest  the 
election  of  another  than  the  one  returned  that 
he  shall  have  the  highest  number  of  legal  votes, 
held  there  could  only  be  a  judgment  annulling 
the  election,  where  the  one  returned  merely 
promised  not  to  qualify.— Bush  v.  Head  (Cal.) 
512. 

A  statutory  proceeding  to  contest  an  election 
merely  gives  a  cumulative  remedy,  and  generally 
a  contest  can  only  be  made  on  the  ground  enu- 
merated in  the  statute.— Payne  v.  Hodgson 
(Utah)  132. 

•In  an  election  contest  instituted  under  Comp. 
Laws  1907,  5  914,  the  contestant  cannot  ques- 
tion the  regularity  or  validity  of  the  proceed- 
ings of  conventions  or  committees  in  making 
or  filing  nominations,  nor  can  the  action  of 
the  officer  whose  duty  it  is  to  make  up  the 
party  tickets  and  prepare  the  official  ballot  be 
reviewed.— Payne  v.  Hodgson  (Utah)  132. 

8  15.  Violations  of  election  law*. 

•Under  Local  Option  Law  (Sess.  Laws  1905. 
p.  44)  and  B.  &  C.  Comp.  8  1907,  certain  proof 
held  to  show  a  violation  of  section  1907,  pun- 
ishing one  who  persuades  a  voter  to  move  into 
a  precinct  with  intent  to  vote  at  any  general 
election.— State      Reed  (Or.)  627. 

_  B.  A  C.  Comp.  8  1907.  punishing  one  who  shall 
induce  a  voter  to  come  into  a  precinct  with  in- 
tent to  vote  at  any  general  election,  at  a  place 
where  he  is  not  a  resident,  construed. — State  v. 
Reed  (Or.)  627. 

On  a  trial  for  inducing  a  voter  to  come  into  a 
precinct  with  intent  to  vote  at  a  general  election, 
in  violation  of  B.  &  C.  Comp.  f  1907,  evidence 
of  the  legal  advice  received  by  the  accused,  or 
the  precautions  he  took  to  ascertain  wheth«  the 
voter  .would  be  a  legal  voter  in  the  new  pre- 
cinct, held  immaterial.— State  y.  Reed  (Or.)  U27. 
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ELECTRICITY. 

Power  of  city  to  grant  franchise  to  electric 
light  company,  see  Municipal  Corporations, 
8  3. 

*In  a  death  action  against  an  electric  com- 
pany, if  intestate's  injury  was  due  to  his  own 
"want  of  prudence  or  ordinary  care"  or  "want 
of  due  care  and  caution,"  he  cannot  recover. — 
Carroll  v.  Grande  Ronde  Electric  Co.  (Or.)  552. 

•Where  plaintiff's  intestate  and  another  went 
from  their  work  to  a  broken  electric  wire  hang- 
ing on  a  fence  in  order  to  try  it,  and  intestate, 
either  by  design  or  accident,  came  in  contact 
with  the  wire  and  was  killed,  plaintiff  could 
not  recover  against  the  electric  company. — Car- 
roll v.  Grande  Ronde  Electric  Co.  (Or.)  552. 

•In  a  death  action  against  an  electric  com- 
pany, the  evidence  held  to  show  that  intestate 
knew  the  charged  electric  wire  by  which  he  was 
injured  was  hanging  on  the  fence,  and  that  he 
carelessly  came  in  contact  with  it.— Carroll  v. 
Grande  Ronde  Electric  Co.  (Or.)  552. 

•In  a  death  action  against  an  electric  com- 
pany, an  instruction  held  not  erroneous  as 
charging  that  plaintiff  could  not  recover  if 
intestate  was  injured  by  disregarding  the  warn- 
ing of  his  employer,  who  was  a  third  party.— 
Carroll  v.  Grande  Ronde  Electric  Co.  (Or.) 
552. 

♦In  a  death  action  against  an  electric  com- 
pany, an  instruction  as  to  contributory  negli- 
gence held  not  argumentative,  and  to  properly 
atate  the  law  under  the  facts.— Carroll  v. 
Grande  Ronde  Electric  Co.  (Or.)  552. 

EMBEZZLEMENT. 

Confessions,  gee  Criminal  Law,  §  6. 
Examination  of  witness,  see  Witnesses,  8  2. 
Formal  requisites  of  indictment,  see  Indictment 
and  Information,  §  2. 

Under  Pen.  Code,  |  507,  where  defendant 
cashed  a  certificate  of  deposit  delivered  to  him 
as  bailee,  and  converted  the  proceeds,  it  was 
immaterial  that  an  information  charged  conver- 
sion of  the  money  instead  of  the  certificate.— 
People  v.  O'Brian  (Cal.  App.)  679. 

An  information  for  embezzling  the  proceeds  of 
a  certificate  of  deposit  held  not  defective  for 
failure  to  allege  the  corporate  capacity  of  the 
bank,  or  whether  the  certificate  was  issued  by 
the  bank,  or  covered  money  belonging  to  prose- 
cutor there  on  deposit.— People  v.  O'Brian  (Cal< 
App.)  679. 

•An  information  for  embezzlement  held  to 
sufficiently  allege  prosecutor's  ownership  of  the 
money  embezzled.— People  v.  O'Brian  (Cal.  App.) 
679. 

•An  information  for  embezzlement  of  the  pro- 
ceeds of  a  certificate  of  deposit  by  a  bailee,  un- 
der Pen.  Code,  |  507,  held  to  sufficiently  allege 
a  fiduciary  relation  between  the  prosecutor  and 
defendant.— People  v.  O'Brian  (Cal.  App.)  679. 

•In  an  embezzlement  case,  bank  deposit  slips 
and  a  leaf  from  a  passbook,  all  in  accused's 
handwriting,  held  admissible  to  show  his  pos- 
session of  the  money  in  question  and  his  man- 
ner of  embezzling  it.— People  v.  Carlson  (Cal. 
App.)  827. 

EMERGENCY  CLAUSE. 

In  statutes,  see  Statutes,  {  6. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  5  3. 


I  1.   Nature,  extent,  sad  delegation  of 
power. 

•A  county  ordinance  prohibiting  the  business 
of  selling  intoxicants  is  not  invalid,  as  taking 
property  without  just  compensation,  though  it 
prohibits  the  sale  of  liquor  then  owned  and 
practically  destroys  its  value.— Ex  parte  Young 
(Cal.)  822. 

Act  December  17,  1907  (Laws  1907-08,  p. 
145,  c.  6.  art.  2),  as  amended  February  12,  1908 
(Laws  1907-08,  p.  153,  c.  6,  art.  3),  establish- 
ing a  depositor's  guaranty  fund,  is  not  in  vio- 
lation of  Const,  art.  2,  §  24  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation.— 
Noble  State  Bank  v.  Haskell  (Okl.)  590. 

Act  December  17,  1907  (Laws  1907-08,  p. 
145.  c.  6,  art.  2),  as  amended  February  12, 
1908  (Laws  1907-08,  p.  153,  c.  6,  art.  3),  es- 
tablishing a  depositor's  guaranty  fund  is  not 
in  violation  of  Const,  art.  2,  8  23,  providing 
that  no  private  property  shall  be  taken  or  dam- 
aged for  private  use  without  compensation, 
with  certain  exceptions.— Noble  State  Bank  v. 
Haskell  (Okl.)  590. 

An  occupant  of  public  lands  under  an  agree- 
ment with  the  state  to  purchase  after  the  selec- 
tion of  the  land  by  the  state  under  a  grant  held 
to  have  an  interest  subject  to  condemnation  for 
a  public  use.  and  his  assignee  pending  proceed-, 
ings  for  such  condemnation  who  obtained  title 
in  his  right,  held  to  take  subject  to  such  pro- 
ceedings.—Brigham  City  v.  Rich  (Utah)  220. 

8  2.  Compensation. 

Final  judgment  in  Code  Civ.  Proc.  88  1251, 
1253,  relating  to  the  time  within  which  the  as- 
sessed compensation  must  be  paid  or  deposited 
in  condemnation  proceedings,  defined. — Lincoln 
Northern  Ry.  Co.  v.  Wiswell  (Cal.  App.)  636: 
Same  v.  Clark  (Cal.  App.)  537. 

•The  interest  an  abutting  owner  has  in  a 
street,  in  addition  to  the  general  interest  of  the 
public,  held  private  property  within  Const,  art. 
1.  fi  la— Lund  v.  Idaho  &  W.  N.  R.  R.  (Wash.) 

665. 

•A  landowner's  right  of  egress  and  ingress  to 
and  from  the  street  is  private  property,  within 
Const,  art.  1,  8  16.— Lund  v.  Idaho  &  W.  N.  R. 
R.  (Wash.)  665. 

8  3.    Proceedings  to  take  property  and 
assess  compensation. 

In  a  proceeding  under  the  statute  to  condemn, 
there  is  no  element  of  contract. — Lincoln  North- 
ern Ry.  Co.  v.  Wiswell  (Cal.  App.)  536;  Same 
v.  Clark  (Cal.  App.)  537. 

•Under  Code  Civ.  Proc.  §{  1251-1253,  a 
plaintiff  in  condemnation  proceedings  held  en- 
titled to  dismiss  the  action  within  the  30  days 
in  which  to  make  payment  of  the  award. — Lin- 
coln Northern  Ry.  Co.  v.  Wiswell  (Cal.  App.) 
536;   Same  v.  Clark  (Cal.  App.)  537. 

Code  Civ.  Proc.  8  1252,  held  not  to  authorize 
execution  until  after  the  expiration  of  the  time 
fixed  for  the  payment  of  the  sum  assessed  in 
condemnation  proceedings.— Lincoln  Northern 
Ry.  Co.  v.  Wiswell  jfCai.  App.)  536 ;  Same  v. 
Clark  (Cal.  App.)  537. 

Notwithstanding  Code  Civ.  Proc,  88  1251, 
1255,  there  is  no  provision  for  the  payment  to 
defendant  of  attorney's  fees  on  dismissal  by 
plaintiff  of  eminent  domain  proceedings. — Lin- 
coln Northern  Ry.  Co.  v.  Wiswell  (Cal.  App.) 
536;   Same  v.  Clark  (Cal.  App.)  537. 

•A  city,  abandoning  after  judgment  of  con- 
demnation extension  of  a  street  because  of  dis- 
satisfaction with  the  award,  held  not  entitled 
to  maintain  proceedings  to  extend  another  street 
located  six  inches  routh  of  the  location  of  the 
first  street—  Nort  -u  Pac.  Ry.  Co.  v.  City 
of  Georgetown  (Waofi.)  659. 
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|  257.  Laws  1907,  p.  388,  c.  153.  !  51,  held 
to  apply  to  an  appeal  from  an  order  dismiss- 
ing a  proceeding  by  a  city  to  condemn  personal 
property  situated  in  a  street— City  of  Tacoma 
v.  William  Birmingham  Co.  (Wash.)  971. 

|  4.    Remedies  of  owners  of  property. 

•An  owner  of  property  abutting  on  a  street 
held  entitled  to  enjoin  the  operation  of  a  rail- 
road in  the  street  until  his  damages  have  been 
naid.-Lund  v.  Idaho  &  W.  N.  B.  R.  (Wash.) 

The  Supreme  Court  on  affirming  a  judgment 
restraining  a  railroad  company  from  operating 
a  steam  railroad  in  a  street,  until  the  damages 
to  the  abutting  owners  are  paid,  will  hold  the 
injunction  in  abeyance  for  30  days  to  allow  the 
company  to  commence  condemnation  proceed- 
hag».— Lund  v.  Idaho  &  W.  N.  R.  R.  (Wash.) 

8  5.  Title  or  rights  acquired. 

•County  commissioners  held  authorized  through 
their  agents  to  enter  upon  land  to  open  a  road. 
— Boothroyd  v.  Board  of  Com'rs  of  Larimer 
County  (Colo.)  255. 

EMPLOYES. 

See  Master  and  Servant 

ENTRY. 

Of  judgment  see  Judgment  8  3. 
Re-entry  by  landlord,  see  Landlord  and  Ten- 
ant §  4. 

EQUITABLE  ATTACHMENT. 

Of  vessel,  see  Shipping,  5  L 

EQUITABLE  ESTOPPEL. 

See  Estoppel,  5  2. 


EQUITABLE  LIENS. 


See  Liens. 


EQUITY. 


Equitable  attachment  of  vessel,  see  Shipping, 

Equitable  estoppel,  see  Estoppel,  8  2. 
Equitable  liens,  see  Liens. 

Equitable  set-off,  see  Set-Off  and  Counterclaim. 
Injunction  to  prevent  multiplicity  of  suits,  see 

Injunction,  §  1. 
Transfer  of  causes  between  courts,  see  Courts, 

8  8. 

Particular  subjects  of  equitable  jurisdiction  and 
equitable  remedies. 

See  Cancellation  of  Instruments;  Discovery,  8 
1;  Fraudulent  Conveyances;  Injunction;  Nui- 
sance, 8  1 ;  Quieting  Title ;  Receivers ;  Ref- 
ormation of  Instruments;  Specific  Perform- 
ance ;  Trusts. 

Relief  against  judgment,  see  Judgment,  8  0. 

Review  on  appeal. 
Review  of  findings  of  master,  see  Appeal  and 
Error.  8  17. 

8  1.    Jurisdiction,  principles,  and  max- 


•Equity  jurisdiction,  as  affected  by  B.  &  C. 
Comp.  8  390,  defined.— Hall  v.  Dunn  (Or.)  811. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 


ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  f  L 

Of  courts,  see  Courts,  8  2. 

Of  drains,  see  Drains,  8  1. 

Of  highways,  see  Highways,  II 

Of  irrigation  districts,  see  waters  and  Water 

Courses,  8  5. 
Of  telegraphs  or  telephones,  see  Telegraphs  and 

Telephones,  8  1. 
Of  trusts,  see  Trusts,  8  4. 
Of  will,  see  Wills,  8  4. 

ESTATES. 

Decedents'  estates,  see  Descent  and  Distribu- 
tion; Executors  and  Administrators. 
Estates  for  years,  see  Landlord  and  Tenant. 
Tenancy  in  common,  see  Tenancy  in  Common. 

ESTOPPEL 

By  judgment  see  Judgment  88  8,  9. 
Of  surety  to  deny  liability,  see  Principal  and 
Surety,  8  1. 

Of  tenant  to  dispute  title  of  landlord,  see  Land- 
lord and  Tenant,  f  1. 

To  claim  property  as  community,  see  Husband 
and  Wife,  (3. 

To  declare  forfeiture  of  option  to  sell  right  of 
way,  see  Railroads,  8  1. 

To  deny  partnership,  see  Partnership,  5  1. 

To  deny  validity  of  assessment  for  public  im- 
provements, see  Municipal  Corporations,  8  3. 

To  take  appeal,  see  Appeal  and  Error,  8  2. 

To  urge  defense  against  certificate  of  deposit 
see  Bank!  and  Banking,  8  2. 

8  1.    By  deed. 

8  22.  Where  bond  for  release  of  an  attachment 
recited  that  a  levy  was  made  on  the  attached 
property,  the  sureties,  having  induced  the  at- 
tachment creditor  to  approve  and  accept  the  un- 
dertaking, cannot  object  on  appeal  that  no  levy 
was  in  fact  made  on  the  property.— Dackioh  v. 
Barich  (Mont.)  93L 

t  2.    Equitable  estoppel. 

8  68.  Where,  on  appeal  from  Justice's  court, 
a  deposit  was  made  without  stating  its  purpose, 
but  upon  motion  to  dismiss  the  appeal  in  the 
superior  court  appellant  stated  that  it  was  made 
to  perfect  the  appeal,  he  would  be  estopped 
from  thereafter  asserting  that  it  was  for  a  dif- 
ferent purpose.— Pacific  Window  Glass  Co.  v. 
Smith  (Cal.  App.)  898. 

8  107.  The  town  council  of  an  incorporated 
town  is  not  estopped  to  rely  on  the  invalidity 
of  an  ordinance  extending  a  purchase,  where 
such  estoppel  is  not  pleaded,  and  the  evidence 
fails  to  disclose  that  the  grantee  of  said  fran- 
chise or  its  assignee  was  misled  to  its  injury. 
—Town  of  Sapulpa  v.  Sapulpa  Oil  &  Gas  Co. 
(Okl.)  1007. 

EVIDENCE. 

See  Discovery ;  Witnesses. 

Admissibility  of  evidence  under  pleading,  see 

Pleading,  8  9. 
Applicability  of  instructions  to  evidence,  see 

Trial,  8  5. 

Conformity  of  judgment  to  proofs,  see  Judg- 
ment, 8  2. 

Questions  of  fact  for  jury,  see  Trial,  8  4. 
Reception  at  trial,  see  Criminal  Law,  8  9 ;  Tri- 
al, §  2. 

Verdict  or  findings  contrary  to  evidence,  see 
New  Trial,  8  2. 

As  to  particular  faott  or  it  sues. 
See  Adverse  Possession,  8  2;  Boundaries,  8  1; 

Deeds,  8  3;  Fraudulent  Conveyances,  8  3. 
Agency,  see  Principal  and  Agent  8  L 
Authority  of  agent  see  Principal  and  Agent 

8  3. 
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Character  of  deed  as  mortgage,  see  Mortgages, 
8  1- 

Deviation  from  way,  see  Easements,  §  L 
Fraud  in  mortgage,  see  Mortgages,  ft  L 
Insanity,  see  Insane  Persons,  §  1. 
Ownership  of  railroad,  see  Railroads,  ft  S. 
Testamentary  capacity,  see  Wills,  §  2. 
To  establish  trust,  see  Trusts,  §  1. 
Utility  of  patent,  see  Patents,  g  1. 
Want  of  probable  cause,  see  Malicious  Prosecu- 
tion, S  1. 

In  action*  by  or  against  particular  classes  of 
persons. 

See  Carriers,  5  3;  Executors  and  Administra- 
tors, §  5;  Municipal  Corporations,  S  6. 
Assignees,  see  Assignments,  §  8. 
Trustee  in  bankruptcy,  see  Bankruptcy,  $  2. 

In  particular  civil  actions  or  proceedings. 

See  Cancellation  of  Instruments,  §  1;  False 
Imprisonment,  f  1 ;  Fraud,  S  2;  Negligence, 
ft  2;  Reformation  of  Instruments,  §  1;  Re- 
plevin, S  3;  Specific  Performance,  §  3. 

Actions  for  causing  death,  see  Death,  8  L 

Contempt  proceedings,  see  Contempt,  §  2. 

For  accounting  by  trustee,  see  Trusts,  |  3. 

For  breach  of  contract,  see  Contracts.  8  5. 

For  breach  of  warranty,  see  Sales,  8  5. 

For  compensation  of  broker,  see  Brokers,  8  4. 

For  death  caused  by  electricity,  see  Electricity. 

For  death  caused  by  operation  of  railroad,  see 
Railroads,  8  3. 

For  death  of  passenger,  see  Carriers,  8  3. 

For  negligence  or  wrongful  acts  of  agent,  see 
Principal  and  Agent,  8  2 

For  personal  injuries,  see  Animals;  Carriers,  8 
3 ;  Master  and  Servant,  8  9  5  Municipal  Cor- 
porations, 8  6;  Railroads,  8  3. 

For  rent  see  Landlord  and  Tenant,  8  3. 

For  services,  see  Work  and  Labor. 

On  attachment  bond,  see  Attachment,  8  1- 

On  insurance  policy,  see  Insurance,  8  4. 

On  trial  after  remand  from  appellate  court,  see 
Criminal  Law,  8  30. 

Probate  proceedings,  see  Wills,  8  4. 

To  establish  water  rights,  see  Waters  and 
Water  Courses,  8  2. 

To  foreclose .  mechanic's  lien,  see  Mechanics' 
Liens,  5.' 

To  restrain  sale  of  corporate  stock,  see  Corpora- 
tions, 8  3. 

In  Criminal  Proseoutiont. 

See  Abduction,  8  It  Arson ;  Criminal  Law,  1  8 ; 
Embezzlement ;  Homicide,  8  2 ;  Larceny,  8  1; 
Rape,  8  1. 

For  offenses  against  fish  laws,  see  Fish. 

For  offenses  against  local  option  law  see  Elec- 
tions, 8  15. 

Review  and  procedure  thereon  in  appellate 
courts. 

Assignment  of  errors,  see  Criminal  Law,  8  22. 

Harmless  error,  see  Appeal  and  Error,  8  20; 
Criminal  Law,  8  29. 

Inclusion  in  appeal  record  for  purpose  of  re- 
view, see  Appeal  and  Error,  §  7;  Criminal 
Law,  8  21. 

Objections  for  purpose  of  review,  see  Crim- 
inal Law,  8  19. 

Presumption  on  appeal,  see  Appeal  and  Error, 
8  15;  Criminal  Law,  8  26. 

Review  of  discretionary  rulings,  see  Appeal  and 
Error,  8  16. 

Review  of  questions  of  fact,  see  Appeal  and  Er- 
ror, 8  17;   Criminal  Law,  8  28. 

8   1.    Judicial  notice. 

•Provision  of  a  city  charter  held  a  matter  of 
which  the  court  takes  judicial  notice.— Stoner  v. 
City  Council  of  City  of  Los  Angeles  (Cal.  App.) 

•The  court  will  not  take  judicial  notice  of  the 
statutes  of  other  states.— Scott  v.  Ford  (Or.)  99. 


8  2.  Presumptions. 

8  80.  The  courts  of  a  state  will,  in  the  ab- 
sence of  proof  to  the  contrary,  presume  that 
the  laws  of  other  states  are  the  same  as  the 
laws  of  the  forum.— Peck  v.  Noee  (Cal.)  865. 

•In  the  absence  of  proof  to  the  contrary,  the 
court  will  presume  that  the  common  law  is 
in  force  in  a  sister  state.— Scott  v.  Ford  (Or.) 
99. 

8  3.    Burden  of  proof. 

8  93.  When  a  fact  is  peculiarly  within  the 
knowledge  of  a  party,  he  must  produce  the 
necessary  evidence  to  prove  it.— Brooks  v.  Gar- 
ner (Okl.)  905. 

8  4.    Relevancy,  materiality,  and  com- 
petency in  general. 

Where  a  witness  noticed  the  speed  of  an  au- 
tomobile when  about  100  feet  from  the  place 
where  it  collided  with  a  bicyclist,  his  testimony 
that  it  was  then  going  at  a  lively  gait  was  not 
incompetent  on  the  question  of  the  speed  of 
the  automobile  at  the  place  of  collision.— Olsen 
v.  Levy  (Cal.  App.)  76. 

•Evidence  of  the  cost  of  property  alleged  to 
have  been  converted  held  admissible,  if  the 
court  is  satisfied  that  the  property  has  no  mar- 
ket value  or  price,  without  making  such  question 
an  issue  in  the  case. — Pennington  v.  Redman 
Van  &  Storage  Co.  (Utah)  115. 

•In  an  action  by  an  employe  for  salary  and 
expenses,  a  report  prepared  by  the  employe  at 
the  request  of  the  employer  held  admissible  as  a 
part  of  the  res  gestae.— Shephard  v.  Minneapolis 
Threshing  Mach.  Co.  (Wash.)  57. 

8  121.  The  declarations  of  a  bystander,  in  no 
manner  connected  with  the  principal  transac- 
tion, must  relate  to  matters  of  fact  which  he 
might  testify  to  if  called  as  a  witness.— Sullivan 
v.  Seattle  Electric  Co.  (Wash.)  1109. 

8  5.  Best  and  secondary  evidence. 

•Orders  of  the  court,  though  destroyed,  are 
effectual;  for,  after  proof  of  destruction,  the 
contents  may  be  established  by  any  competent 
secondary  evidence.— In  re  Heywood's  Estate 
(Cal.)  825. 

•Evidence  held  insufficient  to  establish  the 
execution  of  a  note  by  plaintiff  as  alleged,  so 
as  to  authorize  secondary  evidence  of  its  con- 
tents.—Pennington  v.  Redman  Van  &  Storage 
Co.  (Utah)  115. 

8  6.  Admissions. 

•Declarations  against  Interest  by  vendor  while 
title  was  vested  in  him  are  admissible  against 
his  vendee.— Kitchell  v.  Hodgen  (Kan.)  369. 

•In  an  action  against  a  carrier  for  coal  ap- 
propriated by  it.  certain  evidence  held  properly 
admitted  as  against  the  objection  that  it  tend- 
ed to  show  an  offer  to  compromise.— St.  Louis  & 
S.  F.  R.  Co.  v.  Stone  (Kan.)  471. 

8  7.  Parol  or  extrinsic  evidence  affect- 
ing writings. 

•Where  the  record  shows  that  an  ordinance 
was  duly  adopted  by  a  board  of  supervisors 
itself,  it  cannot  be  shown  in  collateral  proceed- 
ings by  affidavits  of  members  of  the  board  that 
the  action  of  the  board  simply  proclaimed  an 
adoption  of  the  ordinance  by  the  people.— Ex 
parte  Young  (Cal.)  822. 

8  399.  Parol  evidence  cannot  be  received  to 
show  what  plans  and  specifications  were  in- 
tended by  the  parties  to  form  a  part  of  their 
contract  for  the  construction  of  a  building. — 
Hartwell  v.  C.  Ganahl  Lumber  Co.  (Cal.  App.) 
901. 

8  442.  Where  there  was  no  issue  on  the  ques- 
tion whether  a  contract  did  not  contain  all  the 
stipulations  of  the  parties,  parol  evidence  vary- 
ing the  terms  of  the  contract  was  inadmissible. 
— T.  C.  Power  &  Bro.  v.  Turner  (Mont)  950. 


•Point  annotated.  Sao  syllabus. 
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•In  an  action  by  an  assignee  of  a  judgment 
obtained  by  a  bank  against  an  attorney,  who 
bad  collected  a  judgment  assigned  to  the  bank 
for  collection,  parol  evidence  held  admissible  as 
against  the  objection  that  it  varied  the  written 
agreement  of  the  bank— King  v.  Miller  (Or.) 
542. 

|  414.  The  date  of  a  contract  is  only  prima 
facie  evidence  of  the  date  of  its  execution.— 
Harden  v.  Card  (Wyo.)  1075. 

I  8.  Opinion  evidence. 

Foundation  held  laid  for  opinion  evidence.— C. 
Scheerer  &  Co.  v.  Deming  (Cal.)  155. 

•Certain  matters  held  not  to  render  opinion 
evidence  incompetent,  but  only  to  affect  its 
value.— C.  Scheerer  &  Co.  v.  Deming  (Cal.)  155. 

fi  474.   A  witness  held  not  competent  to  ex- 

Srcss  his  opinion  as  to  the  cause  of  an  extraor- 
inary  loss  in  a  herd  of  sheep.— T.  C.  Power  & 
Bro.  v.  Turner  (Mont.)  950. 

S  474.  One  merely  stating  that  bis  sheep  had 
contracted  a  certain  disease  was  incompetent  to 
state  his  opinion  as  to  whether  the  sheep  sheds 
of  another  were  infected  by  such  disease. — T.  C. 
Power  &  Bro.  v.  Turner  (Mont.)  950. 

8  501.  In  an  action  involving  damages  sus- 
tained by  an  owner  of  sheep  gracing  lands  and 
Bheds  by  reason  of  the  same  having  been  infect- 
ed by  a  disease,  it  is  error  to  permit  the  owner 
to  state  the  amount  of  his  damages  without  first 
stating  the  particular  items  thereof.— T.  C. 
Power  &  Bro.  v.  Turner  (Mont.)  950. 

8  514.  In  an  action  by  an  employ*  for  in- 
jury caused  by  an  unguarded  saw,  it  was  not 
prejudicial  error  to  allow  an  expert  to  testify 
that  merely  looking  at  the  saw  would  suggest 
the  kind  of  guard  proposed  by  a  particular 
model.— Gustafson  v.  A.  J.  West  Lumber  Co. 
(Wash.)  1094. 

§  471.  In  an  action  for  the  death  of  a  street 
car  passenger  permitted  to  alight  at  a  danger- 
ous place  while  intoxicated,  the  exclamations  of 
another  passenger,  made  at  about  the  time  de- 
cedent alighted,  held  inadmissible. — Sullivan  v. 
Seattle  Electric  Co.  (Wash.)  1109. 

§  471.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  certain  testi- 
mony, held  inadmissible  as  a  mere  expression  of 
the  opinion  of  the  witnesses.— Blyth  &  Fargo 
Co.  v.  Kastor  (Wyo.)  921. 

|  9.    Weight  and  sufficiency. 

•Under  the  express  provisions  of  Rev.  Code 
Civ.  Proc.  8  3120,  for  the  direct  evidence  of  one 
witness  to  prove  a  fact,  he  must  be  entitled  to 
full  credit.— Bowen  v.  Webb  (Mont.)  839. 

•Testimony  of  a  witness,  though  not  directly 
contradicted,  held  so  inconsistent  with  itself  and 
otherwise  discredited  as  to  justify  the  court  and 
jury  in  disregarding  it.— Bowen  v.  Webb  (Mont.) 


S  584.  The  jury  held  not  bound  to  find  the 
weight  of  evidence  favorably  to  the  party  pro- 
ducing the  greater  number  of  witnesses.— Le- 
hane  v.  Butte  Electric  Ry.  Co.  (Mont.)  1038. 

8  589.  In  a  personal  injury  action  by  a  pas- 
senger, an  instruction  held  sufficiently  supported 
by  testimony  of  party  alone,  though  contradict- 
ed.—Lehane  v.  Butte  Electric  Ry.  Co.  (Mont.) 
1038. 

8  595.  The  jury  are  not  confined  to  the  pre- 
cise language  in  which  the  evidence  is  given  in 
determining  questions  of  fact,  but  may  base 
their  verdict  upon  any  fair  inference  from  the 
evidence. — Lehane  v.  Butte  Electric  Ry.  Co. 
(Mont.)  1038. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  Discovery, 
I  2. 


Of  expert  witnesses,  see  Evidence,  I  8. 

Of  person  accused  of  crime,  see  Criminal  Law, 

Of  witnesses  in  general,  see  Witnesses,  |  2. 

EXCEPTIONS. 

In  deeds,  see  Deeds,  8  2. 

Necessity  for  purpose  of  review,  see  Appeal  and 
Error,  8  3. 

Taking  exceptions  at  trial,  see  Trial,  |  2. 
To  pleading,  see  Pleading,  8  5. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  Criminal 
Law.  I  21. 

Prohibition  to  prevent  settlement  of,  see  Pro- 
hibition, 8  1. 
Taking  exceptions  at  trial,  see  Trial,  f  5. 

8  1.   Settlement,  signing,  and  filing. 

A  judge's  certificate  to  a  transcript  on  appeal 
held  to  sufficiently  show  that  the  papers  and 
orders  certified  were  "all"  the  papers  and  or- 
ders used  on  the  trial  in  the  proceeding. — In  re 
Davis'  Estate  (Cal.  App.)  86. 

EXCESSIVE  DAMAGES. 

See  Damages,  8  4. 


EXCESSIVE  FINES. 


See  Fines. 


EXCISE. 


Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXECUTION. 

See  Attachment;  Garnishment. 
Exemptions,  see  Homestead. 
Of  contracts,  see  Contracts,  8  1» 

8  1.   Property  subject  to  execution. 

8  22.  Under  Act  March  7,  1887  (St.  1887, 
p.  35,  c.  34),  8  13,  as  amended  by  St.  1897,  p. 
263,  c.  189,  land  of  an  irrigation  district  which 
by  reason  of  a  change  in  the  plans  has  become 
valueless  for  irrigation  purposes  held  exempt 
from  execution.— Tulare  Irrigation  District  v. 
Collins  (Cal.)  1124. 

8  22.  The  rule  as  to  the  exemption  from  ex- 
ecution of  the  property  of  a  quasi  public  cor- 
poration held  not  applicable  to  lands  held  by 
a  drainage  district  under  an  express  trust  cre- 
ated by  Act  March  7,  1887  (St.  1887,  p.  35.  c 
34),  as  amended  by  St  1897,  p.  203,  c.  ISO. — 
Tulare  Irrigation  District  v.  Collins  (Cal.)  1 124. 

8  22.  The  failure  of  the  directors  of  an 
irrigation  district  existing  as  a  public  corpora- 
tion under  Act  March  7,  1887  (St.  1887,  p.  35. 
c.  34),  to  pay  a  judgment  against  the  district. 
Acid  not  to  estop  the  district  from  insisting 
that  its  property  is  not  subject  to  seizure  and 
sale  under  the  judgment.— Tulare  Irrigation 
District  v.  Collins  (Cal.)  1124. 

8  8.  Sale. 

•Where  land  has  been  sold  on  execution,  any 
person  interested  in  defeating  the  sale  may, 
though  not  a  party,  move  to  Bet  aside  such  sale. 
—Sparks  v.  City  Nat.  Bank  of  Law  ton  (Okl.) 
575. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution  ;  Wills. 
Courts  of  probate,  see  Courts,  8  6. 
Testamentary  trustees,  see  Trusts. 


•Point  annotated.  See  syllabus. 
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Testimony  as  to  transactions  with  decedents, 
see  Witnesses,  8  1- 

|  1.    Appointment,     qualification,  and 
tenure. 

Under  Code  Civ.  Proc.  §§  1299,  1303,  1304, 
1373,  the  court  must  postpone  an  application 
for  administration  on  the  estate  of  a  decedent 
leaving  a  will  until  the  validity  of  the  will  has 
been  determined.— In  re  Edwards'  Estate  (Cal.) 
23. 

The  court  held  justified  in  dismissing  a  peti- 
tion for  letters  of  administration  on  the  estate 
of  a  decedent  who  left  a  will  alleged  to  be  in- 
valid.—In  re  Edwards'  Estate  (Cal.)  23. 

•Under  Code  Civ.  Proc.  8  1411.  the  court,  on 
postponing  consideration  of  an  application  for 
administration  of  a  decedent  until  the  question 
of  the  validity  of  his  will  has  been  determined, 
may  appoint  a  special  administrator.— In  re 
Edwards'  Estate  (Cal.)  23. 

§  2.    Assets,  appraisal,  and  inventory. 

•Where  plaintiff,  having  the  legal  title  to 
a  note,  Bues  thereon,  and  on  the  death  of  the 
owner  executes  an  assignment  to  his  legatee, 
and  thereafter  dies,  and  the  action  is  revived 
by  his  administrator,  the  proceeds  of  a  judg- 
ment are  held  bv  the  administrator  in  trust  for 
the  assignee.— Wood  v.  Sheidley  (Kan.)  800. 

8  3.    Allowance  and  payment  of  claims. 

Under  Bellinger's  Ann.  Codes  &  St.  88  6333, 
6335.  6336  (Pierce's  Code.  88  2655.  2657.  2658). 
a  physician  rendering  professional  services  to 
one  during  his  last  illness  held  entitled  to  re- 
cover the  reasonable  value  thereof.— Cunning- 
ham v.  Lakin  (Wash.)  447. 

•Where  the  jury  found  that  services  rendered 
by  one  for  another  were  rendered  under  an  un- 
derstanding that  compensation  therefor  should 
be  made  by  the  latter  by  will,  the  former  may 
recover  on  a  quantum  meruit,  without  predicat- 
ing an  action  on  a  breach  of  the  agreement.— 
Pelton  v.  Smith  (Wash.)  460. 

•Where  services  are  performed  by  one  per- 
son for  another  under  a  contract  that  compen- 
sation is  to  be  made  in  the  will  of  the  latter, 
or  by  some  instrument  to  become  absolute  on 
his  death,  and  he  dies  without  making  such 
provision,  an  action  lies  against  his  estate  for 
the  reasonable  value  of  the  services.— Pelton  v. 
Smith  (Wash.)  460. 

S  4.  Distribution  of  estate. 

In  the  final  distribution  of  the  property  of  an 
estate,  the  res  over  which  the  court  has  juris- 
diction is  the  entire  remaining  property  and 
not  merely  •that  specifically  enumerated  in  the 
petition,  and  it  is  the  duty  of  the  court  to  dis- 
tribute all  to  the  persons  entitled  thereto. — 
Humphry  v.  Protestant  Episcopal  Church,  Dio- 
cese of  Los  Angeleg  (Cal.)  187. 

•A  decree  of  final  distribution  of  an  estate 
held  fo  pasn  title  to  plaintiff  to  lands  owned  by 
the  estate  although  omitted  from  the  particular 
description.— Humphry  v.  Protestant  Episcopal 
Church,  Diocese  of  Los  Angeles  (Cal.)  187. 

8  B.  Actions. 

8  450.  Evidence  held  not  to  show  that  a 
fraud  had  lwen  perpetrated  upon  deredent's 
estate  by  collusion  between  the  administrator 
and  his  wife.— Ilipkins  v.  Estes  (Wash.)  1089. 

f  6.  Accounting  and  settlement. 

8  510.  The  statutory  right  of  an  administra- 
tor, as  such,  to  appeal  from  an  order  settling 
his  accounts  is  not  affected  by  any  order  revok- 
ing his  letters  of  administration.— In  re  Mc- 
Phee'a  Estate  (Cal.)  878. 

An  administrator  having  received  the  share 
of  his  decedent  in  her  brother's  estate  in  money 
in  which  form  it  was  distributed  held  to  have 
made  distribution  in  kind  within  Code  Civ. 


Proc.  8  1618.— In  re  Davis'  Estate  (Cal.  App.) 
86. 

S  499.  Each  successive  administrator  is  not 
entitled  to  the  same  rights  of  compensation,  but 
their  claims  for  compensation  must  be  consid- 
ered with  reference  to  the  rights  of  the  others; 
the  estate  being  administered  as  an  entirety. — 
In  re  Leavitt  (Cal.  App.)  916. 

EXEMPTIONS. 

See  Homestead. 

From  execution,  see  Execution,  8  3L 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  J  8. 
In  criminal  prosecutions,  see  Criminal  Law, 
8  6. 

EX  POST  FACTO  LAWS. 

Retroactive  operation  of  statutes,  see  Statutes, 
8  6. 

EXTENSION. 

Of  corporate  charter,  see  Corporations.  8  2. 
Of  time  for  presenting  bill  of  exceptions,  see 
Criminal  Law,  8  21. 

EXTORTION. 

•Ballinger's  Ann.  Codes  &  St.  8  7218  (Pierce's 
Code,  8  1730).  punishing  extortion,  held  to  con- 
template an  exaction  of  an  excessive  amount 
when  the  right  exists  to  demand  some  amount 
because  of  actual  sen-ices  rendered.— State  v. 
Wainright  (Wash.)  51. 

An  information  charging  a  coroner  with  cor- 
ruptly extorting  excessive  fees  held  not  sus- 
tained by  the  evidence.— State  v.  Wainright 
(Wash.)  61. 

EXTRAORDINARY  LEGAL  REM- 
EDIES. 

See  Mandamus;  Prohibition. 

FACTORS. 

See  Brokers;  Principal  and  Agent. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

8  1.   Civil  liability. 

8  31.  That  in  prosecuting  plaintiff  defendant 
intentionally  withheld  knowledge  of  plaintiff's 
prior  arrest  before  another  justice  on  the  same 
charge  would  not  tend  to  show  false  imprison- 
ment, but  merely  to  establish  malicious  motives 
and  bad  faith.— Donati  v.  Righetti  (Cal.  App.) 
1128. 

8  22.  In  an  action  for  false  imprisonment 
under  a  complaint  in  justice's  court,  it  must  be 
presumed,  in  the  absence  of  contrary  allega- 
tions, that  the  complaint  stated  facts  giving 
the  justice  jurisdiction.— Donati  v.  Righetti 
(Cal.  App.)  1128. 

8  10.  That  plaintiff  was  previously  arrested 
and  convicted  before  a  justice  did  not  make  his 
subsequent  arrest  and  imprisonment  on  the 
same  charge  before  another  justice  unlawful; 
that  being  a  matter  of  defense.— Donati  v.  Ri- 
ghetti (Cal.  App.)  1128. 
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|  7.  That  a  prosecution  was  dismissed  be- 
cause accused  had  been  previously  convicted  for 
the  same  offense  did  not  operate  retrospectively 
to  annul  or  render  unlawful  the  arrest  upon 
the  legal  process.— Donati  v.  Righetti  (CaL 
App.)  1128. 

I  3.  False  imprisonment,  as  defined  by  Pen. 
Code,  S  236,  etc.,  distinguished  from  malicious 
prosecution.— Donati  v.  Righetti  (CaL  App.) 
1128. 

FALSE  PRETENSES. 

Argument  and  conduct  of  counsel  at  trial,  see 
Criminal  Law,  §  10. 

Remarks  and  conduct  of  judges  at  trial,  see 
Criminal  Law,  I  8. 

Requisites  and  sufficiency  of  instructions  in  gen- 
eral, see  Criminal  Law,  f  12. 

FEDERAL  COURTS. 

See  Co  arts,  |  7. 

FEES. 

Extortion,  see  Extortion. 

In  foreclosure  proceedings,  see  Mortgages,  |  4. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  §§  1,  2,  5,  10. 

FILING. 

Chattel  mortgage,  see  Chattel  Mortgages,  I  2. 

Contract  as  basis  for  mechanic's  lien,  see  Me- 
chanics' Liens,  f  3. 

Criminal  information  or  complaint,  see  Indict- 
ment and  Information,  |  3. 

Mortgage,  see  Mortgages,  $  2. 

Nomination  certificates,  see  Elections,  f  9. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  §  7. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  |  L 

FINDINGS. 

On  reference,  see  Reference,  |  2. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  §  17. 
Setting  aside,  see  New  Trial,  f  2. 
Special  findings  by  jury,  see  Trial,  |  6. 

FINES. 

The  act  to  regulate  sale  of  poisons  (St.  1907, 
p.  125,  c.  102,  9  7),  fixing  only  a  minimum  fine, 
held  to  contravene  Const,  art.  1,  $  6,  as  to  ex- 
cessive fines.— Ex  parte  Hallawell  (Cal.  App.) 
320. 

•The  proceeds  of  a  fine,  imposed  by  the  Su- 
preme Court  in  a  contempt  proceeding,  should 
be  paid  into  the  treasury  of  the  county  where 
the  liability  to  the  fine  was  incurred,  for  the 
benefit  of  the  school  fund,  under  Gen.  St.  1901, 
S  5770.-State  v.  Rose  (Kan.)  788. 


FIRE  INSURANCE. 


See  Insurance, 


See  Arson. 


FIRES. 


FISH. 

•Evidence  held  to  sustain  a  conviction  of  fish- 
ing with  unlawful  nets,  in  violation  of  Pen. 
Code,  |  634.— People  v.  Russo  (Cal.  App.)  700. 

In  a  trial  for  unlawful  fishing,  effect  of  find- 
ing fish  on  accused's  launch  Btated. — People  v. 
Russo  (CaL  App.)  700. 

Under  Pen.  Code,  §  634,  prohibiting  fishing 
with  certain  nets,  held  immaterial  to  accused's 
guilt  whether  they  acted  as  fishermen,  mer- 
chants, or  merchants'  employes.— -People  Ros- 
so (Cal.  App.)  700. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

r 

Recovery  of  possession  by  landlord,  see  Land- 
lord and  Tenant,  §  4. 

i  1.    Civil  liability. 

8  24.  A  complaint  not  alleging  that  defend- 
ants withheld  possession  at  the  commencement 
of  the  action  held  not  to  state  a  cause  of  action 
in  forcible  entry  and  detainer,' and  hence  Code 
Civ.  Proc.  |  1167,  permitting  defendant  in  such 
an  action  to  be  required  to  answer  in  less  than 
10  days,  does  not  apply.— Bell  v.  Haun  (CaL 
App.)  1126. 

{  24.  Allegation  in  a  complaint,  otherwise  in- 
sufficient to  state  a  cause  of  action  for  forcible 
entry  and  detainer  because  not  alleging  that  de- 
fendant withheld  possession  at  the  commence- 
ment of  the  action,  held  not  to  be  an  allegation 
of  that  fact-Bell  v.  Haun  (CaL  App.)  1126. 

FORECLOSURE. 

Of  agricultural  Hen,  see  Agriculture. 

Of  lien,  see  Mechanics'  Liens,  §  5. 

Of  mortgage,   see   Chattel   Mortgages,   f  5; 

Mortgages,  §  4. 
Tax  foreclosure  proceedings,  see  Taxation,  §  2. 

FOREIGN  CORPORATIONS. 

See  Corporations,  f  9. 

Insurance  companies,  see  Insurance,  f  L 

FOREIGN  COURTS.^ 

See  Courts,  |  & 


•Point 


FORFEITURES. 

For  causing  death,  see  Death.  I  1. 
Of  insurance,  see  Insurance,  I  2. 
Of  liquors,  see  Intoxicating  Liquors,  J  5. 
Of  option  to  sell  right  of  way,  see  Railroads, 

FORMER  ADJUDICATION. 

See  Judgment,  §|  8,  9. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  f  3. 
Plea  of,  see  Criminal  Law,  5  5. 
Province  of  court  and  jury  as  to  plea  of,  see 
Criminal  Law,  {  11. 

FORMS  OF  ACTION. 

See  Replevin;  Trover  and  Conversion, 
ted.  8m  syllabus. 
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FORNICATION. 


See  Lewdness. 


FRANCHISES. 

Corporate  franchises,  see  Corporations,  f  2. 

Grant  by  municipality,  tee  Municipal  Corpo- 
rations, |  8. 

Grant  of  franchise  to  use  city  street,  see  Mu- 
nicipal Corporations,  §  5. 

Of  gas  company,  see  Gas. 

FRAUD. 

See  Fraudulent  Conveyances. 

in  particular  classes  of  conveyance*,  contracts, 
transactions,  or  proceedings. 

See  Contracts,  5  1;  Deeds,  5  1;  Mortgages,  § 
1 ;  Sales,  f  1. 

Sale  of  land,  see  Vendor  and  Purchaser,  §  1. 

Sale  of  property  to  corporation,  see  Corpora- 
tions, |  3. 

Particular  remedies. 
Equitable  relief  against-  judgment,  see  Judg- 
ment, |  6. 

i  1.   Deception  constituting  fraud,  and 

liability  therefor. 

S  16.  "Fraudulent  concealment"  defined.— T. 
C.  Power  &  Bro.  v.  Turner  (Mont.)  850. 

8>  23.  Where  a  party  who  claims  to  have  been 
deceived  to  his  prejudice  has  investigated  for 
himself,  or  where  the  means  of  ascertaining  the 
truth  or  falsity  of  representations  to  him  were 
at  hand,  his  reliance  on  such  representations, 
however  false  they  may  have  been,  affords  no 
ground  of  complaint.— T.  C.  Power  &  Bro.  v. 
Turner  (Mont.)  950. 

§  2.  Actions. 

f  41.  A  pleading  by  a  lessee  in  a  lease  of 
sheep  held  not  to  state  a  cause  of  action  on  the 
ground  of  fraud.— T.  C.  Power  &  Bro.  v.  Turner 
(Mont.)  950. 

§  41.  In  an  action  by  a  lessor  of  sheep,  a 
counterclaim  held  not  to  state  a  cause  of  ac- 
tion on  the  ground  of  fraud.— T.  C.  Power  & 
Bro.  v.  Turner  (Mont)  950. 

8  41.  Defense  in  an  action  by  a  lessor  of 
sheep,  based  on  fraud,  held  required  to  set  forth 
certain  facts.— T.  C.  Power  &  Bro.  v.  Turner 
(Mont.)  950. 

8  41.  An  answer  In  an  action  by  a  lessor  of 
sheep  held  insufficient  to  state  a  defense  on  the 
ground  of  fraud.— T.  C.  Power  &  Bro.  v.  Turner 
(Mont.)  950. 

8  49.  Where  the  pleadings  are  insufficient  to 
state  a  cause  of  action  or  defense  on  the  ground 
of  fraud,  evidence  tending  to  establish  fraud 
should  be  excluded.— T.  0.  Power  &  Bro.  v. 
Turner  (Mont.)  950. 

J 49.   In  an  action  on  a  lease  of  sheep,  cer- 
n  evidence  held  inadmissible  under  the  issues. 
— T.  C.  Power  &  Bro.  v.  Turner  (Mont.)  950. 

One  entitled  to  recover  the  cost  of  construct- 
ing the  portion  of  a  road  across  another's  land 
held  entitled  to  a  verdict  for  nominal  damages 
only,  in  view  of  the  evidence.— Storseth  r.  Fol- 
som  (Wash.)  492. 

Rule  of  damages  stated,  where  one,  after 
falsely  representing  that  he  was  the  owner  of 
land,  and  after  granting  to  another  for  a  val- 
uable consideration  the  right  to  construct  a 
logging  road  across  it,  obstructed  the  road.— 
Storseth  t.  Folsom  (Wash.)  492. 


FRAUDS,  STATUTE  OF. 


S  1.  Baal  property  and  estate*  and  in- 
terests therein. 

A  written  contract  to  convey  land  may  be 
abandoned  by  parol.— Elliott  v.  Bozorth  (Or.) 
632. 

S  2.    Operation  and  effect  of  statute. 

A  party  cannot  rely  upon  the  statute  of 
frauds  to  commit  fraud.— Walker  v.  Bruce 
(Colo.)  250. 

t  3.   Pleading,  evidence,  trial,  and  re- 
view. 

f  152.  The  necessity  of  pleading  the  statute 
of  frauds  to  make  the  statute  available  to  a 
defendant  Btated.— Mitchell  v.  Henderson  (Mont.) 
942. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  Bankruptcy,  §  2. 

8  1.   Transfers  and  transactions  invalid. 

A  conveyance  by  a  husband  to  his  wife  held 
not  fraudulent  as  against  a  subsequent  creditor. 
—Lynch  v.  Sweetland  (Cal.  App.)  413. 

Contract  and  judgment  creditors  held  entitled 
to  have  conveyances  made  by  a  corporation  to 
its  president  set  aside  as  fraudulent.— Kelso 
American  Inv.  &  Imp.  Co.  (Wash.)  294. 

i  2.    Rights  and  liabilities  of  parties 
and  purchasers. 

•An  assignment  of  a  judgment,  though  made 
to  defraud  the  creditors  of  the  assignor,  is  valid 
between  the  parties,  and  it  is  voidable  only  at 
the  instance  of  persons  attempted  to  be  defraud- 
ed in  a  proceeding  brought  for  that  purpose. — 
King  v.  Miller  (Or.)  542. 

§  3.    Remedies  of  creditor*  and  purchas- 
ers. 

•Under  Ballinger's  Ann.  Codes  &  St.  |  4580 
(Pierce's  Code,  |  3864),  burden  held  on  a  wife 
to  show  that  a  conveyance  to  her  by  her  hus- 
band was  made  in  good  faith.— Canedy  v.  Skin- 
ner (Wash.)  497. 


See  Fish. 


GAME. 
GAMING. 


8  1.  Criminal  responsibility. 

8  62.  "Gaming"  and  "gambling"  in  the  admin- 
istration and  interpretation  of  criminal  laws 
held  synonymous.— State  v.  Shanklin  (Wash.) 

969. 

8  73.  One  keeping  a  place  for  selling  pools  on 
horse  races  keeps  a  place  where  gambling  is  car- 
ried on  within  Ballinger's  Ann.  Codes  &  St.  $ 
3006  (Pierce's  Code,  8  1871),  though  selling 
pools  may  not  be  covered  by  Ballinger's  Ann. 
Codes  &  St.  8  7260  (Pierce's  Code,  8  1877),  de- 
fining gambling.— State  v.  Shanklin  (Wash.)  969. 

GARNISHMENT. 

See  Attachment;  Execution. 

Parties  entitled  to  allege  error,  see  Appeal  and 

Error,  §  13. 
Presentation  of  questions  in  appeal  record  for 

purpose  of  review,  see  Appeal  and  Error  §  7. 
Presumptions  on  appeal,  see  Appeal  and  Error, 

8  15. 

Time  of  taking  appeal,  see  Appeal  and  Error, 
8  5. 

S  1.   Quashing:,  vacating,  dissolution,  or 
abandonment. 

Defendant's  affidavits  held  to  warrant  dis- 
charge of  writ  of  garnishment  as  improperly 
and  illegally  issued.— Sully  v.  Bushell  (Wash.) 

445. 


•  Point  annotated.  See  syllabus. 
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GAS. 

Escape  of  as  constituting  nuisance,  see  Nui- 
sance. |  2. 

Requisites  and  sufficiency  of  instructions  in 
action  for  injuries  caused  by  escape  of,  see 
Trial.  §  5. 

•"Domestic  purposes,"  within  the  meaning  of 
a  contract  whereby  a  gas  company  agreed  to 
pay  a  city  one-fifth  of  its  net  profits  from  the 
sale  of  gas  for  such  purposes,  denned. — City  of 
Erie  v.  Erie  Gas  &  Mineral  Co.  (Kan.)  408. 

Method  of  ascertaining  city's  share  of  profits 
under  a  contract  whereby  a  gas  company  agreed 
to  pay  it  one-fifth  of  its  net  profitB  declared.— 
City  of  Erie  v.  Erie  Gas  &  Mineral  Co.  (Kan.) 

Gas  company  agreeing  to  pay  city  one-fifth 
of  net  profits  held  not  entitled  to  chaTge  ex- 
penditures for  the  necessary  instrumentalities 
for  producing  and  distributing  the  gas  against 
its  receipts  from  the  sale  thereof.— City  of  Erie 
v.  Erie  Gas  &  Mineral  Co.  (Kan.)  468. 

|  7.  An  ordinance  of  an  incorporated  town 
in  Indian  Territory  granting  to  a  corporation 
a  franchise  to  furnish  light  and  heat  to  the 
town,  and  the  right  to  use  the  streets  and  al- 
leys, is  a  contract  governed  by  the  same  rules 
as  any  contract  between  individuals  or  private 
corporations,  except  that  it  should  be  strictly 
construed  against  the  grantee. — Town  of  Sapul- 
pa  v.  Sapulpa  Oil  &  Gas  Co.  (Okl.)  1007. 

GENERAL  APPEARANCE 

See  Appearance. 

GIFTS. 

Charitable  gifts,  see  Charities. 
Of  state  property,  see  States,  |  2. 

GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  Specific 
Performance,  §  2. 

Of  purchaser,  see  Vendor  and  Purchaser,  §  4. 

Of  purchasers  from  buyers  of  goods  sold  con- 
ditionally, see  Sales,  §  6. 

GOVERNOR. 

Action  in  name  of  state,  see  States,  f  4. 

GRAND  JURY. 

See  Indictment  and  Information. 
Citizenship  of  grand  jurors,  see  Citizens. 
Objections  to  grand  jurors  for  purpose  of  re- 
view, see  Criminal  Law,  §  19. 

•Even  if  Code  Civ.  Proc.  §  199.  subd.  3,  re- 
lating to  qualification  of  jurors,  renders  a  trial 
juror  who  has  been  discharged  within  a  year 
incompetent  to  sit  upon  a  grand  jury,  the  va- 
lidity of  the  indictment  is  not  thereby  affected 
-People  v.  Quijada  (Cal.)  689. 

GRANTS. 

Of  public  lands,  see  Public  Lauds 


GUARANTY. 


See  Indemnity ;  Principal  and  Surety. 

Laws  establishing  depositors  guaranty  fund  as 
taking  property  without  compensation,  see  Em- 
inent Domain,  |  L 


GUARDIAN  AND  WARD. 

Adverse  possession  by  purchasers  at  guardian's 
sale,  see  Adverse  Possession,  f  1. 

8  1.   Appointment,     qnnllnoatlon,  mad 
tenure  of  gnardian. 

Under  the  facts  and  Bellinger's  Ann.  Codes 
&  St.  S  6401  (Pierce's  Code,  J  2735),  orders  of 
the  superior  court  adjudging  a  ward  to  be  of 
lawful  age  and  discharging  his  guardian  held 
to  conclude  a  subsequent  action  by  the  ward's 
heirs  to  recover  land  deeded  by  him  after  the 
guardian's  discharge  on  the  ground  that  he  was 
a  minor.— Meeker  v.  Mettler  (Wash.)  507. 

HABEAS  CORPUS. 

Reduction  of  bail  on,  see  Bail,  8  L 

8  1.    Nature  aad  grounds  of  remedy. 

♦Evidence  in  habeas  corpus  held  sufficient 
to  establish  probable  cause  within  Pen.  Code, 
8  1487,  subd.  7,  so  as  to  justify  the  holding  of 
petitioner  to  answer  a  charge  of  murder. — Ex 
parte  Heacock  (Cal.  App.)  77. 

8  31.  A  writ  of  habeas  corpus  cannot  be  re- 
sorted to,  to  discharge  an  applicant  on  a  plea 
of  former  jeopardy.— Ex  parte  Johnson  (Okl. 
Cr.  App.)  1023. 

8  2.    Jnrisdiotion,  proceedings,  and  re- 
lief. 

Pen.  Code,  8  1476,  providing  for  the  admit- 
tance to  bail  of  prisoners  pending  habeas  corpus 
proceedings,  having  superseded  sections  1481 
and  1482,  requiring  the  prisoner's  body  to  be 
produced  on  a  writ  of  habeas  corpus,  except  in 
specified  cases,  held  that  it  is  no  longer  neces- 
sary, in  order  to  confer  jurisdiction,  that  the 
prisoner  be  personally  present— Ex  parte  Mur- 
phy (Cal.)  188. 

Under  Pen.  Code,  8  1476.  as  amended  by  St. 
1905,  p.  476.  c.  376,  providing  for  the  admit- 
tance to  bail  of  prisoners  pending  determination 
of  habeas  corpus  proceedings,  the  officer  who 
had  custody  of  a  prisoner  so  admitted  to  bail 
held  only  required  in  his  return  to  show  his  prii- 
oner  discharged  by  the  order  of  the  court. — Ex 
parte  Murphy  (Cal.)  188. 

8  92.  That  petitioner,  convicted  of  practicing 
dentistry  without  a  license,  was  in  fact  legally 
entitled  so  to  do,  under  St  1901.  p.  564.  c. 
175,  and  section  19,  subd.  10,  added  thereto 
by  St.  1903.  p.  326,  c.  244,  8  6,  held  no  ground 
for  his  release  on  habeas  corpus.— Ex  parte 
Hornef  (Cal.)  891. 

8  107.  On  application  to  reduce  bail  on  habe- 
as corpus  after  information  filed,  the  court  must 
assume  that  defendant  is  guilty.— Ex  parte  Mc- 
Clellan  (Okl.  Cr.  App.)  1019. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  88  18-22. 
In  criminal  prosecutions,  see  Criminal  Law,  8 
29;  Homicide,  8  4. 

HAWKERS  AND  PEDDLERS. 

Imposition  of  license  on  as  grant  of  privileges 
and  immunities,  see  Constitutional  Law,  8  <>. 
Laws  imposing  license  on  as  denying  the  equal 

Erotection  of  the  laws,  see  Constitutional 
aw,  8  7. 

Ordinances  relating  to  as  interference  with  in- 
terstate commerce,  see  Commerce,  88  L  2. 

•The  term  "hawker"  or  "peddler"  defined.— 
State  v.  Bayer  (Utah)  129. 

Comp.  Laws  1907.  «  1710x,  1710x1,  relative 
to  peddlers'  licenses,  held  not  sustainable  as  a 
revenue  measure.— State  v.  Bayer  (Utah)  129. 


•Point  annotated.  See  syllabna. 
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Comp.  Laws  1907,  M  1710x,  1710x1,  relative 
to  peddlers'  licenses,  held  not  sustainable  aa  a 
police  measure. — State  v.  Bayer  (Utah)  129. 

HEARING. 

On  appeal  or  writ  of  error,  see  Criminal  Law, 

HEIRS. 

See  Descent  and  Distribution. 


HIGHWAYS. 


5,  6;  Naviga- 


See  Municipal  Corporations, 

ble  Waters,  I  1. 
Accidents  at  railroad  crossings,  see  Railroads, 

I  3. 

Right  to  injunction  to   restrain  interference 
with,  see  Injunction,  f  1. 

f  1.   Establishment,  alteration,  and  dis- 
continuance. 

That  viewers  in  a  proceeding  to  establish  a 
road  were  allowed  to  amend  their  report  by 
adding  an  award  of  compensation  omitted 
through  mistake  held  not  to  invalidate  the  re- 
port, nor  afford  another  landowner  ground  to 
object— Boothroyd  v.  Board  of  Com'rs  of  Lari- 
mer County  (Colo.)  255. 

A  freeholders'  petition  to  establish  a  road  held 
sufficient  as  evidence  of  regularity  of  proceed- 
ings as  affecting  a  particular  landowner.— Booth- 
royd v.  Board  of  Com'rs  of  Larimer  County 
(Colo.)  255. 

Principles  relating  to  payment  of  award  con- 
trolling under  the  eminent  domain  act  held  ap- 
plicable in  proceedings  to  establish  road.— Booth- 
royd v.  Board  of  Com'rs  of  Larimer  County 
(Colo.)  265. 

•It  was  immaterial  for  the  purposes  of  es- 
tablishing a  highway  by  prescription  that  it  ran 
across  government  lands  or  over  private  prop- 
erty.—State  v.  Rixie  (Wash.)  804. 

•Use  of  road  since  1852  for  travel  under  a 
claim  of  right  was  sufficient  to  create  a  high- 
way by  prescription,  though  it  ended  as  a  cul 
de  sac— State  v.  Rixie  (Wash.)  804. 

f  2.   Herniation  and  nse  for  tra-r«L 

8  200.  Rule  respecting  liability  for  injuries 
caused  by  obstructions  in  highways  stated.— 
Stockton  Automobile  Co.  v.  Confer  (Cal.)  8S1. 


HOMESTEAD. 

Acquisition  of  right  of  way.  over,  see  Ease- 
ments, S  l. 

New  trial  in  action  to  set  apart  homestead,  see 
New  Trial,  |  1. 

f  1.   Nature,  acquisition,  and  extent. 

•Under  Civ.  Code,  §§  1254,  1256,  a  iudgment 
creditor  held  not  entitled  to  satisfy  his  judg- 
ment out  of  homestead  property  until  the  home- 
stead exemption  fund  had  been  set  aside.— 
White  v.  Horton  (Cal.)  70. 

•Effect  of  a  requirement  of  Civ.  Code,  §  1263, 
stated,  making  a  description  in  a  declaration 
of  homestead  insufficient— Donnelly  v.  Tregas- 
kis  (Cal.)  421. 

8  2.   Transfer  or  incumbrance. 

Where  a  homestead  is  mortgaged  or  is  de- 
clared upon  land  subject  to  mortgage,  the  home- 
stead exemption  exists  subject  only  to  re- 
duction to  satisfy  the  mortgagee.— White  v.  Hor- 
ton (Cal.)  70. 


|  3.   Rights  of  surviving  husband,  wife, 
children,  or  heirs. 

The  provision  of  Civ.  Code,  §  1265,  which 
permits  the  owner  of  a  homestead  declared  by 
bis  spouse  in  his  separate  property  to  dispose  of 
the  same  by  devise  on  his  death  held  repealed 
by  Code  Civ.  Proc.  8  1474,  which  provides  that 
in  such  case  the  property  shall  descend  to  his 
heirs.— In  re  McGee's  Estate  (Cal.)  299. 

HOMICIDE. 

Challenges  to  jurors,  see  Jury,  §  2. 

Competency  of  jurors,  see  Jury,  f  2. 

Conviction  of  offense  included  in  that  charged, 
see  Indictment  and  Information,  8  7. 

Former  jeopardy,  see  Crimiual  Law,  8.3. 

Instructions  invading  province  of  jury  in  gener- 
al, see  Criminal  Law,  6  H- 

8  1.   Indictment  and  information. 

8  135.  An  indictment  charging  murder  with 
a  piece  of  two-inch  plank  or  an  ax  handle  was 
not  defective  for  failure  to  charge  that  they 
were  deadly  weapons,  or  to  give  their  size, 
weight,  or  dimensions.— Johnson  v.  State  (Okl. 
Cr.  App.)  1059. 

8  131.  Where  an  indictment  charged  accused 
with  the  murder  of  C,  it  need  not  also  allege 
that  she  was  a  human  being.— Johnson  v.  State 
(Okl.  Cr.  App.)  1059. 

8  135.  An  information  held  sufficiently  to 
charge  that  accused  killed  decedent  with  a  revol- 
ver pistol.— State  v.  Bridgham  (Wash.)  1096. 

8  2.  Evidence. 

8  233.  In  a  prosecution  for  homicide,  proof 
of  motive  is  not  indispensable  to  a  conviction. — 
People  v.  Besold  (Cal.)  871. 

8  145.  A  person  assaulting  another  with  a 
deadly  weapon  and  actually  taking  life  held  pre- 
sumed to  have  intended  death  as  the  natural, 
probable,  and  usual  consequences  of  his  acta— 
People  v.  Besold  (Cal.)  871. 

8  253.  In  a  prosecution  for  homicide,  evi- 
dence held  to  sustain  a  conviction  of  murder  in 
the  first  degree.— Johnson  v.  State  (Okl.  Cr. 
App.)  1059. 

•To  render  a  statement  of  a  decedent  com- 
petent as  dying  declaration,  it  is  not  necessary 
to  show  that  he  expressed  a  belief  in  the  near 
approach  of  death,  where  his  condition  of  mind 
is  made  apparent  from  his  conduct  and  sur- 
rounding circumstances. — State  v.  Ju  Nun  (Or.) 
90. 

•A  statement  of  decedent  held  admissible  as 
a  dying  declaration.— State  v.  Ju  Nun  (Or.)  96. 

8  232.  Evidence  in  a  murder  case  held  to 
show  accused's  premeditation  and  deliberation. 
—State  v.  Bridgham  (Wash.)  1096. 

8  214.  A  dying  declaration  containing  a 
statement  in  reference  to  threats  held  properly 
admitted  where  the  court  charged  not  to  consid- 
er such  statement— State  v.  Bridgham  (Wash.) 
1096. 

8  203.  A  dying  declaration  held  admissible  if 
declarant  believed  herself  in  extremis. — State  v. 
Bridgham  (Wash.)  1096. 

8  203.  Evidence  held  to  show  that  a  declara- 
tion made  by  a  dying  person  was  made  in  the 
belief  that  she  was  about  to  die.— State  v. 
Bridgham  (Wash.)  1096. 

8  3.  Trial. 

A  requested  instruction  on  self-defense  held 
bad  as  omitting  material  matters. — People  v. 
Ialar  (Cal.  App.)  685. 

8  311.  It  is  error  to  charge  that  the  jury 
may  find  defendant  guilty  of  manslaughter,  in 
which  case  the  court  assesses  the  punishment, 
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the  court  having  power  to  sentence  to  confine- 
ment in  the  penitentiary  for  any  length  of  time 
not  exceeding  10  years.— Price  T.  United  States 
(OkL  Cr.  App.)  1056. 

|  286.  A  charge  on  premediated  malice  held 
to  state  sufficiently  the  necessity  for  delibera- 
tion and  thne  therefor.— State  t.  Bridgham 
(Wash.)  1096.  , 

S  4.  Appeal  and  error. 

§  340.  One  convicted  of  murder  in  the  second 
degree  is  not  harmed  by  an  erroneous  definition 
of  murder  in  the  first  degree.— People  v.  Besold 
(Cal.)  87L 

HUSBAND  AND  WIFE. 

See  Divorce.  • 

Domicile  of,  see  Domicile. 

Fraudulent  conveyances  between,  see  Fraud- 
ulent Conveyauces,  5  1. 

Rights  of  survivor,  see  Descent  and  Distribu- 
tion, |  1:  Homestead,  §  3. 

f  1.  Conveyances,  contracts,  and  other 
transactions  between  husband 
and  wife. 

Under  the  facts,  held  that,  even  if  plaintiffs 
wife's  declaration  of  homestead  was  invalid,  so 
that  the  property  did  not  become  a  homestead, 
his  deed  to  her  devested  him  to  all  title,  re- 
gardless of  a  court's  award  to  her  of  the  prop- 
erty on  granting  a  divorce.— Donnelly  v.  Treg- 
askis  (Cal.)  421. 

•A  deed  from  husband  to  wife  could  vest  in 
her  no  greater  interest  in  the  land  than  both 
of  them  together  had.— Morgan  v.  Northern  Pac. 
Ry.  Co.  (Wash.)  510. 

S  49%.  Money  given  by  a  husband  to  his 
wife  to  purchase  real  estate  will  not  be  held  to 
be  still  his  money  or  that  of  the  community, 
since  a  married  woman,  may  contract  as  to  real 
estate  as  her  separate  property.— Hipkins  v. 
Estes  (Wash.)  1089. 

§  2.  Action.. 

•A  judgment  is  valid  when  obtained  against 
a  married  woman  sued  as  a  feme  sole  and  in  her 
maiden  name,  particularly  on  any  contract  made 
in  such  name.— Emery  v.  Kipp  (Cal.)  17. 

A  judgment  against  a  married  woman  sued  as 
a  feme  sole  held  not  void  for  nonjoinder  of  her 
husband.— Emery  v.  Kipp  (Cal.)  17. 

§  3.    Community  property. 

Under  the  statute,  an  agreement  made  by  the 
wife  regarding  community  property  held  not 
binding  on  the  husband  or  on  the  property,  un- 
less authorized  or  sanctioned  by  him.— Travers 
v.  Barrett  (Nev.)  126. 

•Where  community  property  was  used  as  a 
lodging  house,  the  fact  that  the  wife  was  at- 
tending to  the  business,  with  the  approval  of 
the  husband,  did  not  confer  on  her  the  power 
to  aell  the  furniture  or  rent  the  premises.— 
Travers  v.  Barrett  (Nev.)  126. 

*A  husband  held  not  liable  to  a  broker  for 
commissions  pursuant  to  an  employment  by  the 
wife  to  lease  and  sell  community  property.— 
Travers  v.  Barrett  (Nev.)  126. 

•Community  property  passed  on  the  husband's 
death  to  his  wife  and  children  as  tenants  in 
common,  one-half  to  the  former,  one-half  share 
and  share  alike,  to  the  children.— Schlarb  v. 
Castaing  (Wash.)  289. 

•A  wife  held  estopped  from  asserting  any 
claim  to  property  as  community  property.— 
Schillreff  v.  Schillreff  (Wash.)  457. 

I  266.  Land  arid,  under  Ball  lager's  Ann. 
Codes  &  St.  S  4H39  (Pierce's  Code,  §  3886),  to 
be  the  wife's  separate  property,  and  not  liable 
for  a  judgment  against  the  husband.— Stewart 
v.  Kleinschmidt  (Wash.)  1105. 


S  262.  The  fact  that  community  funds  were 
used  to  purchase  a  timber  claim  which  was  the 
husband's  separate  property  would  not  give  the 
wife  an  interest  in  or  lien  upon  the  property 
itself.— James  v.  James  (Wash.)  1113. 

I  252.  Land  acquired  by  a  married  man  un- 
der the  act  of  Congress  (Act  June  3,  1878,  c 
151,  20  Stat  89  [U.  S.  Comp.  St.  1901,  p. 
1545]),  providing  for  the  sale  of  timber  lands 
is  his  separate  property,  and  can  be  alienated 
without  his  wife's  consent.— James  v.  James 
(Wash.)  1113. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  {  5. 

IMPEACHMENT. 

Of  witness,  see  Witnesses.  |  3 

IMPLIED  CONTRACTS. 

See  Account  Stated;  Money  Lent;  Money  Re- 
ceived; Work  aud  Labor. 

IMPRISONMENT. 

See  Bail;  False  Imprisonment. 
Habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Liens,  see  Mechanics'  Liens. 
On  leased  Indian  lands,  see  Indians. 
Public  improvements,  see  Municipal  Corpora- 
tions, i  3. 

INADEQUATE  DAMAGES. 

See  Damages,  f  4. 

INCOMPETENT  PERSONS. 

See  Insane  Persona. 

INCORPORATION. 

See  Corporations,  f  1;  Municipal  Corporations. 

INCUMBRANCES. 

On  homestead,  see  Homestead,  f  2. 

.  INDEBTEDNESS. 

Of  fraudulent  grantor,  see  Fraudulent  Convey- 
ances, |  1. 

INDEMNITY. 

See  Principal  and  Surety. 

Relating  to  party  walls,  see  Party  Walls. 

$  18.  While  no  right  of  contribution  exists 
between  joint  tort-feasors,  a  principal  who  has 
become  liable  through  his  agent's  unaothoriz*! 
negligent  act,  is  entitled  to  indemnity  against 
him.— Bradley  v.  Rosenthal  (Cal.)  873. 


•Point  annotated.  See  syllabus. 
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INDIANS. 

Hearsay  evidence  in  criminal  prosecution  as  to 
citizenship  in  Indian  tribe  or  nation,  see  Crim- 
inal Law,  §  6. 

Under  the  laws  of  the  Creek  Nation  in  force 
in  February,  1902,  an  intermarried  noncitizen 
hnsband  of  a  citizen  of  the  Creek  Nation,  who 
on  said  date  died  intestate,  leaving  brothers  and 
sisters,  bat  no  father,  mother,  or  children,  is 
entitled  to  an  undivided  one-half  of  the  allotted 
lands  of  his  deceased  wife,  and  to  possession  un- 
til such  lands  are  distributed  according  to  law, 
under  Act  March  1,  1901,  c.  676,  I  6,  31  Stat 
868,  and  Comp.  Laws  Creek  Nation  1900,  c. 
10,  8  8.-Bodle  v.  Shoenfelt  (Okl.)  566. 

The  noncitizen  widow  of  an  allottee  of  land  of 
the  Creek  Nation,  whose  husband  died  in  June, 
1906,  is  entitled  to  dower  in  his  estate,  and, 
until  so  assigned,  to  remain  and  possess  the 
house  of  her  late  husband,  with  the  farm  there- 
to attached,  free  from  rent— Hawkins  v.  Stevens 
(Okl.)  667. 

The  removal  of  restrictions  by  the  Secretary 
of  the  Interior,  permitting  the  surplus  allot- 
ment of  a  duly  enrolled  Creek  Indian  to  be 
alienated  before  five  years  from  the  approval  of 
the  Creek  Supplemental  Agreement,  August  8, 
1902  (Act  June  30,  1902,  c.  1323,  32  Stat  500), 
did  not  subject  such  allotment  to  involuntary  in- 
cumbrances, taking,  or  sale  to  secure  any  debt 
of  the  allottee  incurred  before  the  removal  of 
such  restrictions.— Western  Inv.  Co.  v.  Kistler 
(Okl.)  588. 

A  member  of  the  Creek  tribe  of  Indians,  who, 
in  violation  of  Act  Cong.  June  28,  1898,  c.  517, 
S|  17,  18,  30  Stat  502,  held  possession  of  lands 
in  excess  of  that  to  which  he  was  entitled,  held 
to  acquire  no  rights  for  the  benefit  of  a  child 
subsequently  born,  as  against  a  Creek  citizen 
who  had  prior  to  the  child's  birth  filed  on  the 
land.— Walker  v.  Roberson  (Okl.)  609. 

Act  Cong.  June  28,  1898,  c.  517,  §  16,  30  Stat. 
501.  held  to  authorize  a  citizen  of  the  Five 
Civilized  Tribes  to  hold  lands  as  a  prospective 
allotment  for  legitimate  children  alone.— Walker 
v.  Roberson  (Okl.)  609. 

Mansf.  Dig.  cc  49,  155  (Ind.  T.  Ann.  St  1899. 
cc.  21,  68),  entitled  "Descents  and  Distribution" 
and  "Wills  and  Documents,"  respectively,  as 
modified  by  acts  of  Congress  (Act  May  2,  1890, 
c.  182,  26  Stat  81;  Act  June  30,  1902,  c.  1323, 
32  Stat.  500),  were  in  force  in  the  Creek  Na- 
tion on  November  13,  1905.— In  re  Brown's  Es- 
tate (Okl.)  613;  Lynde-Bowman-Darby  Co.  v. 
Brown,  Id. 

Where  a  noncitizen  Creek  allottee  willed  her 
homestead  to  her  husband  as  sole  devisee,  and 
died  leaving  surviving  her  an  only  child  by  a 
former  husband,  born  prior  to  the  25th  of  May, 
1901,  such  child  held  the  sole  heir  of  such  al- 
lottee.—In  re  Brown's  Estate  (Okl.)  613; 
Lynde-Bowman-Darby  Co.  v.  Brown,  Id. 

There  being  no  children  born  to  a  noncitizen 
Creek  allottee  after  the  25th  of  May,  1901,  she 
was  entitled  to  dispose  of  her  homestead  by  will, 
subject  to  Mansf.  Dig.  §  6500  (Ind.  T.  Ann.  St 
1899,  |  8572),  providing  that  when  a  person 
ahall  omit  to  mention  a  child  in  bis  will,  so 
far  as  regards  such  child  he  shall  be  deemed 
to  have  died  intestate. — In  re  Brown's  Estate 

}Okl.)  613 ;  Lynde-Bowman-Darby  Co.  v.  Brown, 
d. 

An  Indian  allotment  of  an  infant,  without  a 
legal  guardian,  living  with  his  father,  having 
been  leased  by  the  natural  guardian  for  25  cents 
per  acre  for  five  years  and  for  improvements  to 
be  made  thereon,  having  been  entered  into  in 
good  faith,  the  father  afterwards,  having  been 
appointed  legal  guardian,  repudiating  such  con- 
tract the  value  of  such  improvements  will  be 


allowed  out  of  the  rents  in  an  accounting.— 
Muskogee  Development  Co.  v.  Green  (Okl.)  619. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Appealability  of  order  setting  aside,  see  Crim- 
inal Law,  §  18. 

Harmless  error  in,  see  Criminal  Law,  §  29. 

Review  of  rulings  as  dependent  on  state  of 
record  on  appeal,  see  Criminal  Law,  £  21. 

Scope  and  extent  of  review  of  rulings,  see 
Criminal  Law.  8  24. 

Variance*  as  constituting  former  jeopardy,  see 
Criminal  Law,  |  3. 

For  particular  offense*. 

See  Embezzlement;  Extortion;  Homicide,  §  1; 

Larceny,  §  1;  Lewdness. 
Maintenance  of  nuisance,  see  Nuisance,  §  2. 

f  1.   Necessity   of   indictment   or  pre- 
sentment. 

81.  Under  Const  art  2,  |  17  (Bunn's  Ed. 
$  26),  no  original  prosecution  can  be  instituted 
m  a  court  of  record,  except  indictment  or  in- 
formation exhibited  by  the  county  attorney,  or 
some  other  officer  authorized  by  law.— Evans  v. 
Willis  (Okl.)  1047. 

8  2.   Formal  requisites  of  indictment. 

An  information  for  embezzlement  of  the  pro- 
ceeds of  a  certificate  of  deposit  held  to  allege 
the  venue  of  the  crime  with  certainty.— People 
v.  O'Brian  (Gal.  App.)  679. 

8  3.  Filing  and  formal  requisites  of  in- 
formation or  complaint. 

8  39.  Where  the  paper  writing  purporting  to 
be  an  information  is  not  exhibited  or  presented 
by  the  county  attorney  or  some  one  authorized 
by  law,  the  county  court  does  not  acquire  any 
jurisdiction— Evans  v.  Willis  (Okl.)  1047. 

Bollinger's  Ann.  Codes  &  St.  8  6802  (Pierce's 
Code,  8  2077).  held  to  authorize  the  prosecuting 
attorney  to  file  an  information  during  the  ad- 
journment of  the  grand  jury.— State  v.  Strange 
(Wash.)  233. 

8  4.    Requisites  and  sufficiency  of  accu- 
sation. 

8  111.  A  complaint  for  practicing  dentistry 
without  a  license,  In  violation  of  St.  1901,  p. 
564,  c.  175,  held  not  defective  for  failure  to  neg- 
ative the  proviso  contained  in  section  19.— Ex 
parte  Hornef  (Cal.)  891. 

♦Where  an  information  sufficiently  charged 
the  burning  of  property  with  intent  to  defraud 
the  insurer  under  Pen.  Code,  8  548,  it  was 
not  material  that  the  information  erroneously 
designated  the  offense  as  arson. — People  v.  Mor- 
ley  (Cal.  App.)  84. 

♦Where  the  facts  charging  the  offense  are 
clearly  in  the  information,  held,  the  name  given 
the  offense  is  immaterial.— People  v.  Izlar  (Cal. 
App.)  686. 

8  5.    Joinder  of  parties,   offenses,  and 
counts,  duplicity,  and  election. 

An  information  in  alleging  an  act  of  one  of 
the  codefendants  in  pursuance  of  an  alleged  con- 
spiracy to  commit  the  offense  charged  held  not 
to  charge  more  than  one  crime.— State  v.  Way- 
mire  (Or.)  46. 

8  6.  Motion  to  quash  or  dismiss,  and 

demurrer. 

8  187.  Sufficiency  of  complaint,  on  which 
warrant  for  arrest  issued,  held  not  a  matter 
to  be  considered  on  motion  to  set  aside  the  in- 
formation. Pen.  Code,  8  1322.— People  v.  Greg- 
ory (Cal.  App.)  912. 

8  7.   Conviction  of  offense  included  in 
charge. 

•Under  Pen.  Code,  88  187,  189.  192,  274.  one 
charged  with  murder,  by  performing  a  criminal 
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abortion,  may  be  convicted  of  manslaughter.— 
People  v.  Huntington  (Cal.  App.)  760. 

•Under  an  ordinary  Indictment  or  informa- 
tion for  murder,  accused  may  be  convicted  of 
manslaughter.— People  r.  Huntington  (Cal 
App.)  760. 

S  8.   Waiver  of  defects  and  objections, 
and  aider  by  verdict. 

•One  pleading  not  guilty  to  an  information 
held  to  waive  his  right  to  object  thereto,  on 
the  ground  that  the  prosecuting  attorney  had  no 
authority  to  file  an  information  because  the 
grand^  ju^^was  in  session— State  v..  Strange 

INFANTS. 

See  Guardian  and  Ward;  Parent  and  Child. 

Duty  of  master  to  infant  servants,  see  Master 
and  Servant,  §  4. 

Examination  of  child  as  witness,  see  Witness- 
es, |  2. 

Infancy  affecting  limitations,  see  Limitation  of 
Actions,  §  2. 

INFERIOR  COURTS. 

See  Courts,  §  4. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  In- 
formation. 

INHERITANCE. 

See  Descent  and  Distribution. 

INITIATIVE  AND  REFERENDUM. 

Printing  of  title  of  measures  presented  by  on 
ballots,  see  Elections,  |  11. 

INJUNCTION. 

Original  Jurisdiction  of  Supreme  Court  to  issue, 
see  Courts,  §  6. 

Relief  against  particular  acts  or  proceedings. 
See  Nuisance,  §  1. 

Continuation  of  business  by  insolvent  bank, 

see  Banks  and  Bankiug,  %  1. 
Interference  with  water  rights,  see  Waters  and 

Water  Courses,  f  2. 
Maintenance  of  dam,  see  Waters  and  Water 

Courses,  $  4. 
Restraining  operation  of  railroad  until  payment 

of  compensation,  see  Eminent  Domain,  I  1. 
Sale  of  corporate  stock,  see  Corporations,  \  3. 
Stay  of  proceedings  pending  appeal,  see  Appeal 

and  Error,  §  6. 

Review  of  proceedings  for  injunction. 
Parties  on  appeal,  see  Appeal  and  Error,  f  4. 
Review  of  discretionary  rulings,  see  Appeal  and 
Error,  §  16. 

§   1.    Nature  and  grounds  in  general. 

County  commissioners  having  established  a 
road  in  compliance  with  Mills'  Ann.  St.  §5  3931- 
3943,  etc.,  held  entitled  to  enjoin  interference 
by  a  landowner  with  an  opening  of  the  road ; 
the  board  not  being  afforded  an  adequate  reme- 
dy at  law  under  sections  1720  and  3945.— Booth- 
royd  v.  Board  of  Com'rs  of  Larimer  County 
(Colo.)  255. 

*A  saloonkeeper  held  not  prevented  from  su- 
ing to  enjoin  county  officers  from  prohibiting 
the  sale  of  intoxicants  in  the  county  pursuant  to 
the  result  of  an  election,  because  he  could  have 


•Point  annotated.  See  syllabus. 


tested  the  validity  of  the  order  by  a  writ  of 
review.— Hall  v.  Dunn  (Or.)  811. 

•Scope  of  a  writ  of  review  under  B.  &  C. 
Comp.  H  604,  607,  defined.— Hall  v.  Dunn  (Or.) 

oil. 

•Multiplicity  of  criminal  actions  against  one. 
or  of  civil  actions  required  by  him  to  recover 
damages  he  might  sustain,  is  not  alone  suffi- 
cient to  authorize  an  injunction  in  a  cause  in 
which  relief  could  have  been  obtained  at  law. 
—Hall  t.  Dunn  (Or.)  81L 

S  2.   Subjects  of  protection  and  relief. 

•Equity  will  not  restrain  a  trespass  unless  it 
appears  that  the  injury  resulting  from  the  tres- 
pass will  be  irreparable,  and  it  is  not  sufficient 
simply  to  allege  that  fact,  but  it  must  be  shown 
how  and  why  it  will  be  so.— Randall  ▼.  Freed 
(Cal.)  669. 

•The  general  rule  that  injunction  will  not  lie 
to  restrain  criminal  proceedings  is  subject  to  ex- 
ception, where  property  rights  are  affected.— 
Hall  v.  Dunn  (Or.)  811. 

{  3.   Actions  for  injunctions. 

•Injunction  to  prevent  diversion  of  water  to 
the  detriment  of  a  prior  appropriator  operates 
in  personam,  and.  where  personal  service  has 
been  had,  the  court  can  award  an  injunction  en- 
titled to  full  faith  and  credit  in  the  courts  of 
every  other  state.— Taylor     Hulett  (Idaho)  37. 

I  4.   Preliminary  and  interlocutory  in* 
junctions. 

•A  "restraining  order"  is  effective  only  until 
an  application  for  an  injunction  shall  be  heard; 
a  "temporary  injunction"  is  a  restraining  order 
effective  until  the  trial  of  the  action  in  which 
it  is  issued.— State  v.  Johnston  (Kan.)  790. 

•An  order  by  the  probate  judge  in  the  absence 
of  the  district  judge,  and  in  an  action  in  the 
district  court,  which  order  is  operative  until 
the  district  court  or  judge  thereof  shall  act, 
is  a  restraining  order,  and  not  a  temporary  in- 
junction.—State  v.  Johnston  (Kan.)  790. 

INNKEEPERS. 

Power  of  city  to  regulate,  aee  Municipal  Cor- 
porations, |  4. 

INNUENDO. 

Averment  in  complaint  for  libel,  see  libel  and 
Slander,  9  2. 

IN  PAIS. 

Estoppel,  see  Estoppel,  §  2. 

INSANE  PERSONS. 

Opinion  evidence  as  to  insanity,  see  Criminal 
Law.  §  6. 

S  1.    Disabilities  in  general. 

•Effect  of  adjudication  of  insanity  as  evi- 
dence of  prior  insanity  stated.— Schindler  y. 
Parzoo  (Or.)  755. 

•Presumptions  respecting  sanity  stated.— 
Schindler  v.  Parzoo  (Or.)  755. 

INSOLVENCY. 

See  Bankruptcy. 

Of  bank,  see  Banks  and  Banking,  §  1. 
Of  corporation,  see  Corporations.  5  7. 
Of  fraudulent  grantor,  see  Fraudulent  Convey- 
ances, |  1. 

INSPECTION. 

Of  writings  before  trial,  see  Discovery,  |  2. 
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INSTRUCTIONS. 

In  civil  actions,  see  Trial,  f  5. 
In  criminal  prosecutions,  see  Criminal  Law,  § 
12 ;  Homicide,  8  8. 

INSURANCE. 

Requisites  and  sufficiency  of  indictment  in 
prosecution  for  defrauding  insurance  company, 
see  Indictment  and  Information,  §  4. 

Retroactive  operation  of  statutes  relating  to, 
see  Statutes,  §  6. 

Verdict  in  prosecution  for  defrauding  insur- 
ance company,  by  burning  property  insured, 
see  Criminal  Law,  f  14. 

|1.    Control  and  regulation  in  general. 

Under  St  1907,  pp.  146,  155,  c.  119,  U  598, 
608,  where  foreign  insurance  companies  au- 
thorized to  do  business  within  the  state  removed 
a  case  to  the  federal  court  in  April,  1907,  such 
act  would  only  authorize  a  revocation  of  its 
license  until  July  1,  1907.— Commercial  Union 
Assur.  Co.,  Limited,  of  London  v.  Wolf  (Cal. 
App.)  79. 

That  a  foreign  insurance  company  had  incur- 
red a  forfeiture  by  removing  a  cause  to  the 
federal  courts  prior  to  July  1,  1907,  when  its 
license  expired  by  limitation,  was  no  objection 
to  its  right  to  a  new  license  after  such  date 
on  complying  with  the  law.— Commercial  Union 
Assur.  Co.,  Limited,  of  London  v.  Wolf  (Cal. 
App.)  79. 

f  2.  Forfeiture  of  policy  for  breach  of 
promissory  warranty,  covenant, 
or  condition  subsequent. 

*A  violation  of  a  condition  in  a  fire  policy 
that  the  policy  shall  be  void  if  other  insurance 
was  then  in  force,  or  should  thereafter  be  taken 
on  the  property,  held  to  avoid  the  policy.— Rice 
v.  Hartford  Ins.  Co.  (Wash.)  238. 

t  3.  Extent  of  loss  and  liability  of  in- 
surer. 

•Under  Wilson's  Rev.  &  Ann.  St.  1903,  f 
3204,  plaintiff,  in  an  action  of  a  fire  policy 
having  proved  a  total  loss,  held  entitled  to  the 
total  insurance,  without  proof  of  the  value  of 
the  property,  though  the  parties  had  not  fixed  a 
valuation.— Oklahoma  Farmers'  Mut.  Indemnity 
Ass'n  ▼.  McCorkle  (OkL)  270. 

*A  provision,  in  a  nonvalued  policy  as  to 
how  the  loss  shall  be  estimated  and  determined 
when  total,  is  invalid,  under  Wilson's  Rev.  & 
Ann.  St.  1903,  §  3204.— Oklahoma  Farmers' 
Mut.  Indemnity  Ass'n  v.  McCorkle  (Okl.)  270. 

§  4.    Actions  on  policies. 

•The  allegation  of  the  complaint,  in  an  action 
on  a  fire  policy,  held  to  be  as  to  performance  of 
conditions  precedent,  within  Ballinger's  Ann. 
Codes  &  St.  8  4934  (Pierce's  Code  i  404).— 
Port  Blakely  Mill  Co.  v.  Hartford  Fire  Ins- 
Co.  (Wash.)  781. 

•A  promissory  warranty  in  a  fire  policy  held 
a  condition  subsequent,  as  to  which  the  insurer 
has  the  burden  of  proof,  and  not  within  Bal- 
linger's Ann.  Codes  &  St.  8  4934  (Pierce's  Code. 
I  404),  as  to  conditions  precedent.— Port  Blake- 
ly Mill  Co.  v.  Hartford  Fire  Ins.  Co.  (Wash.) 
781. 

INTENT. 

Affecting  construction  of  contract,  see  Con- 
tracts, §  2. 

Criminal,  see  Criminal  Law,  8  1. 

Fraudulent,  see  Fraudulent  Conveyances,  8  1. 

Of  testator  affecting  construction  of  will,  see 
Wills,  8  5. 


INTEREST. 

See  Usury. 

Agency  coupled  with  an  interest,  see  Principal 
and  Agent,  8  1. 

Effect  as  to  credibility  of  witness,  see  Witness- 
es, 8  3. 

Element  of  damages,  see  Damages,  8  L 
On  liability  for  breach  of  contract  for  sale  of 
land,  see  Vendor  and  Purchaser,  |  3. 

8  1.   Rights  and  liabilities  in  general. 

The  8  per  cent,  rate  of  interest  prescribed  by 
Act  Cong.  Feb.  18,  1901,  c.  379,  §  8,  31  Stat. 
795,  being  an  act  to  put  in  force  in  the  Indian 
Territory  certain  laws  of  Arkansas,  is  restrict- 
ed to  banks  or  trust  companies  authorized  to 
transact  business  in  the  Indian  Territory,  and 
does  not  provide  a  general  interest  law  for  the 
Indian  Territory,  or  repeal  or  modify  Mansf. 
Dig.  c.  109  (Ind.  T.  Ann.  St.  1899,  c.  50).- 
Taylor  v.  Merrell  (Okl.)  571. 

J  2.   Time  and  computation. 

One  recovering  on  a  quantum  meruit  for  per- 
sonal services  performed  for  another  under  a 
mutual  agreement  that  compensation  should  be 
made  in  the  wijl  of  the  latter  held  entitled  to 
recover  interest  only  from  the  date  of  the  pres- 
entation of  the  claim  to  the  administrator  of 
the  latter.— Pelton  v.  Smith  (Wash.)  460. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  f  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  8  1- 
Review  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  8  12. 

INTERNAL  IMPROVEMENTS. 

Grants  of  lands  in  aid,  see  Public  Lands,  8  1. 

INTERROGATORIES. 

To  jury,  see  Trial,  8  6. 

INTERSTATE  COMMERCE. 

Regulation,  see  Commerce. 

INTERVENTION. 

In  action  against  receiver,  see  Receivers,  |  1. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

Bail  in  prosecution  for  offenses  against  liquor 
laws,  see  Bail,  8  1. 

Certiorari  to  review  revocation  of  saloon  li- 
cense, see  Certiorari,  §  1. 

County  ordinances  relating  to,  see  Counties,  §  1. 

Judicial  notice  of  character  of,  see  Criminal 
Law,  8  6. 

Licensing  of  saloons  as  grant  of  special  privi- 
leges and  immunities,  see  Constitutional  Law, 
8  6. 

Offenses  against  local  option  election  law,  see 

Elections.  6  15. 
Ordinances  prohibiting  sale  of  liquors  as  taking 

Eroperty  without  compensation,  see  Eminent 
torn  a  iu,  8  1. 


•Point  annotated.  See  syllabus. 
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Preliminary  examination  of  accused  in  prose- 
cution for  offense  against  liquor  laws,  see 
Criminal  Law,  §  4. 

Prohibition  of  sales  as  denial  of  dne  process 
of  law,  see  Constitutional  Law,  9  8. 

Prohibition  to  prevent  court  from  taking  juris- 
diction to  review  action  in  revoking  liquor 
license,  see  Prohibition,  |  1. 

Requiring  police  judge  to  notify  of  violations  of 
liquor  law  as  interference  with  judicial  power, 
see  Constitutional  Law,  §  2. 

Right  to  injunction  to  restrain  prohibition  of 
sale  of,  see  Injunction,  9  1. 

Time  of  taking  effect  of  local  option  law,  see 
Statutes,  |  6. 

Verdict  in  general  in  prosecution  for  offense 
against  liquor  laws,  see  Criminal  Law,  {  14. 

9  1.    Power  to  control  traffic . 

•An  ordinance  of  a  county  board  of  super- 
visors, prohibiting  the  granting  of  liquor  licenses 
in  precincts  outside  cities,  held  a  valid  exer- 
cise of  police  power,  not  involving  delegation 
of  legislative  power.— Denton  v.  Vann  (Cal. 
App.)  675. 

•The  Legislature  held  empowered,  before  the 
amendment  on  June  4,  1906,  of  Const,  art  11, 
5  2,  to  alter  a  city's  charter,  so  as  to  take  the 
city's  territory  out  of  the  local  option  law 
gen.  Laws  1905,  f  41).-Hall  v.  Dunn  (Or.) 

I  2.   Local  option. 

•Medford  City  Charter  (Sp.  Laws  1005,  p. 
996,  c.  4)  §  25,  subd.  19.  held  to  repeal  local  op- 
tion law  (Gen.  Laws  1905,  p.  41),  effective  June 
24,  1904,  so  far  as  its  provisions  might  have 
been  applied  to  a  particular  city.— Hall  v.  Dunn 
(Or.)  811. 

f  3.  Licenses  and  taxes. 

•Under  Pierce's  Code,  88  5714,  5715  (Bel- 
linger's Ann.  Codes  &  St.  88  2934,  2935),  a  city 
council  Held  empowered  to  revoke  liquor  licenses 
without  cause,  and  its  discretion  was  final- 
State  v.  Superior  Court  of  Washington,  Pierce 
County  (Wash.)  778. 

8  4.  Regulations. 

•Under  Const,  art.  12,  9  2.  and  Act  Feb.  10. 
1899  (Sess.  Laws  1899,  p.  203)  8  73,  subd.  8.  as 
amended  by  Act  March  15, 1907  (Sess.  Laws  1907, 
p.  518),  citiea  and  villages  held  to  have  the  pow- 
er to  prohibit  the  sale  of  intoxicating  liquor.— 
Gale  v.  City  of  Moscow  (Idaho)  828. 

•County  and  state  licenses  to  sell  intoxicat- 
ing liquor  held  subject  to  Const,  art.  12,  8  2, 
and  Act  Feb.  10,  18JK)  (Sess.  Laws  18J»,  p.  203), 
8  73,  subd.  8,  as  amended  by  Act  March  15, 
1907  (Sess.  Laws  1907,  p.  518),  granting  the 
power  of  prohibition  to  cities  and  villages.— Gale 
v.  City  of  Moscow  (Idaho)  828. 

8  S.   Searches,  seizures,  and  forfeitures. 

•In  a  prosecution  for  maintaining  a  common 
nuisance  under  Gen.  St.  1901,  8  2495,  the  trial 
to  determine  if  the  property  seized  should  be 
forfeited,  may  be  had  at  the  time  fixed  for  an- 
swer, or  any  other  time  fixed  bv  the  court  in 
its  discretion.— State  v.  Foren  (Kan.)  791. 

•Where  it  is  not  shown  that  the  court  failed 
to  apply  the  rules  of  law  to  the  facts  in  fix- 
ing a  time  for  trial  to  determine  whether  the 
property  seized  by  a  sheriff  in  the  prosecution 
for  maintaining  a  common  nuisance  should  be 
forfeited,  the  order  will  not  be  reversed.— State 
v.  Foren  (Kan.)  791. 


See  Patents. 


INVENTION. 


IRRIGATION. 


See  Waters  and  Water  Courses,  {  5. 
Exemption  from  execution  of  land  of  irriga- 
tion district,  see  Execution,  8  1. 


ISSUES. 

In  civil  actions,  see  Pleading,  1  9. 
Presented  for  review  on  appeal  see  Appeal  and 
Error,  8  8. 


See  Prisons. 


JAILS. 


JEOPARDY. 


Former  jeopardy  bar  to  prosecution,  see  Crim- 
inal Law,  8  3. 

Plea  of  former  jeopardy,  see  Criminal  Law,  f  5. 

Province  of  court  and  jury  as  to  plea  of  former 
jeopardy,  see  Criminal  Law,  §  1L 

JOINDER. 

Of  causes  of  action,  see  Action,  f  2. 

Of  offenses  in  indictment,  see  Indictment  and 

Information,  8  5. 
Of  parties  in  indictment,  see  Indictment  and 

Information,  §  5. 

JOINT  ADVENTURES. 

•The  implied  understanding  between  joint 
purchasers  of  real  estate  is  that  each  is  engaged 
in  an  enterprise  solely  and  for  the  mutual  and 
common  benefit  and  advantage  of  all,  and  that 
each  has  a  common  interest  with  the  others  ac- 
cording to  the  amount  of  his  subscription. — Lom- 
ita  Land  &  Water  Co.  t.  Robinson  (Cal)  10. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Courts;  Justices  of  the  Peace. 
Contest  of  election  of,  see  Elections,  |  14. 
Judicial  power  of  police  judge,  see  Constitutional 
Law,  £  2. 

Mandamus  to  judge,  see  Mandamus,  89  2,  3. 
Nomination  of  pudges  under  primary  election 
law,  see  Elections.  8  7. 

9  1.    Special  or  substitute  judge*- 

8  15.  Under  the  express  provisions  of  Sess. 
Laws  1903.  p.  220,  c.  25,  art.  1,  8  1,  bnt  one 
change  of  judge  in  a  criminal  case  can  be  had. 
—Johnson  v.  State  (Okl.  Cr.  App.)  1059. 

9  2.    Rights,  powers,  duties,  and  liabil- 
ities. 

9  25.  That  the  regular  judge  is  holding  court 
in  the  same  district  and  at  the  same  time  that 
a  special  judge  is  trying  a  criminal  case  there- 
in does  not  affect  the  latter's  jurisdiction. — 
Johnson  v.  State  (Okl.  Cr.  App.)  1059. 

5  3.   Disqualification  to  act. 

9  51.  Under  Rev.  Code  Civ.  Proc  9  6315.  the 
jurisdiction  of  the  judge  over  a  cause  held  to 
have  terminated  on  the  filing  by.  a  party  of  a 
disqualifying  affidavit.— State  v.  District  Court 
of  Second  Judicial  District  (Mont)  1032. 

JUDGMENT. 

Appearance  after  judgment,  see  Appearance. 
Decisions  of  courts  in  general,  see  Courts.  §  2. 
Effect  as  curing  defects  in  pleadings,  see  Plead- 
ing. 9  10. 

Fiudings  of  fact  in  action  to  set  aside  judgment, 
see  Trial,  9  7. 

Holding  proceeds  of  judgment  in  trust  by  ad- 
ministrator, see  Executors  and  Administra- 
tors, 9  2. 

On  pleading,  see  Pleading,  9  8. 


•Paint  annotated.  Boo  syllabus. 
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In  action*  by  or  against  particular  classes  of 
persona. 

See  Husband  and  Wife,  f  2. 

In  particular  civil  action*  or  proceedings. 
See  Replevin,  §  4. 

Election  contest,  see  Elections,  I  14. 
Foreclosure,  see  Mortgages,  {  4 
On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  |  26.  , 
To  enforce  logging  lien,  see  Logs  and  Lagging. 
To  establish  trust,  see  Trusts,  ft  4. 
To  establish  water  rights,  see   Waters  and 

Water  Courses,  §  2.  „  .     ,  , 

To  foreclose  mechanic's  hen,  see  Mechanics 

Liens,  §5. 

To  foreclose  mortgage,  see  Chattel  Mortgages, 
S  5. 

In  criminal  prosecutions. 
See  Criminal  Law,  f  17. 

Review. 
See  Appeal  and  Error. 

Appealability  of  order  deuying  petition  to  va- 
cate, see  Appeal  and  Error,  |  1. 

Appealability  of  order  setting  aside  default,  see 
Appeal  and  Error,  8  1. 

Exceptions  to  for  purpose  of  review,  see  Ap- 
peal and  Error,  ft  3. 

§  1.   By  default. 

ft  168.  Under  Rev.  St.  1887,  ft  4229,  affida- 
vits, on  a  motion  to  set  aside  a  default  judg- 
ment, must  show  mistake,  inadvertence,  or  ex- 
cusable neglect  and  a  meritorious  defense.— 
Beck  v.  Lavin  (Idaho)  1028. 

S  162.  On  an  application  to  open  a  default 
judgment,  counter  affidavits  will  only  be  heard 
on  the  issue  of  excuse  for  permitting  the  de- 
fault—Beck v.  Lavin  (Idaho)  1028. 

•Where  an  order  of  publication  of  summons 
in  foreclosure  proceedings  was  made  March  6th, 
and  the  complaint  was  not  filed  until  March 
31st.  and  default  for  failure  to  answer  was 
taken  April  2d,  the  default  was  prematurely  en- 
tered, and  the  decree  was  void.— Waymire  v. 
Shipley  (Or.)  807. 

•Where  a  default  decree  of  foreclosure  was 
void  as  prematurely  entered,  defendant  could 
have  it  set  aside  and  having  tendered  his  an- 
swer before  default  was  legallv  entered,  was 
entitled  to  defend.— Waymire  v.  Shipley  (Or.) 
807. 

ft  2.  On  trial  of  issues. 

•Under  Code  Civ.  Proc.  ft  580,  jurisdiction 
to  grant  any  particular  relief  held  not  to  depend 
on  the  prayer,  but  the  issues  made— Murphy  v. 
Stelling  (Cal.  App.)  672. 

ft  195.  Where  the  court  sustained  a  demurrer 
to  the  complaint,  and  refused  to  allow  plaintiff 
to  amend,  a  judgment  for  defendant  should  be 
entered,  though  the  refusal  to  allow  an  amend- 
ment was  equivalent  to  a  final  judgment. — 
Litch  v.  Kerns  (Cal.  App.)  897. 

ft  195.  Where  plaintiff  relies  on  the  com- 
plaint after  demurrer  thereto  is  sustained,  a 
judgment  of  dismissal  or  for  defendant  is  the 
proper  judgment— Litch  v.  Kerns  (Cal.  App.) 
897. 

S 244.   A  judgment  held  a  joint  one.— Union 
Co.  of  California  v.  Mercantile  Refining 
Co.  (Cal.  App.)  919. 

|  3.    Entry,  reoord,  and  docketing. 

ft  273.  The  refusal  to  direct  the  clerk  to  enter 
judgment  nunc  pro  tunc  as  of  a  prior  date  held 
proper.— T.  C.  Power  &  Bro.  v.  Turner  (Mont.) 
950. 

•Judgment  defined.— Central  Trust  Co.  of  Cal- 
ifornia v.  Holmes  Min.  Co.  (Nev.)  390. 


ft  4.   Amendment,    correction,    and  re- 
view In  same  court 

§  306.  A  court  has  the  right  to  change  the 
record  of  a  cause  so  as  to  make  it  speak  the 
truth  as  to  the  date  of  the  entry  of  judgment— 
T.  C.  Power  ft  Bro.  v.  Turner  (Mont.)  950. 

♦The  superior  court  has  inherent  power,  in- 
dependent of  statute,  to  so  modify  its  judgment 
entry  as  to  make  it  conform  to  the  judgment 
actually  rendered  at  any  time.— O'Bryan  v. 
American  Inv.  ft  Imp.  Co.  (Wash.)  241. 

•Where  a  judge's  minutes  correctly  express 
his  intent  to  dismiss  an  action  "without-prej- 
udice," a  judgment  entry  reciting  a  "dismissal" 
should  be  amended.— O'Bryan  v.  American  Inv. 
ft  Imp.  Co.  (Wash.)  241. 

A  judgment  defendant  held  entitled  to  have 
the  judgment  modified  under  Ballinger's  Ann. 
Codes  ft  St.  ft  4953  (Pierce's  Code,  ft  424), 
though  the  application  be  made  by  petition 
under  the  practice  outlined  in  chapter  17,  tit. 
28.  88  5153-5162  (Pierce's  Code,  88  1033-1042). 
—O'Bryan  v.  American  Inv.  ft  Imp.  Co.  (Wash.) 
241. 

ft  5.    Opening  or  vacating;. 

•A  motion  by  plaintiff  to  set  aside  a  judg- 
ment against  him  was  unavailing,  under  Code, 
f  568  (Gen.  St  1901,  ft  5054),  where  no  show- 
ing was  made  that  he  had  a  valid  cause  of  ac- 
tion, as  required  by  section  572  (section  5058). 
—Brown  v.  Dann  (Kan.)  862. 

ft  6.   Equitable  relief. 

8  407.  Rev.  St.  1899,  ft  3795,  authorizing  dis- 
trict court  to  grant  a  new  trial  after  the  term 
for  fraud,  etc.,  in  obtaining  judgment  held  not 
to  abolish  the  power  of  courts  of  equity  to  va- 
cate judgments  for  fraud— Harden  v.  Card 
(Wyo.)  1075. 

8  445.  The  fact  that  false  testimony  was 
presented  by  a  successful  plaintiff  held  not 
ground  for  setting  aside  the  judgment  in  equity. 
—Harden  v.  Card  (Wyo.)  1075. 

8  445.  A  court  of  equity  has  power  to  vacate 
a  judgment  at  law  obtained  by  fraud  and  per- 
jury, but  in  doing  so  it  will  not  review  ques- 
tions which  have  been  tried  and  finally  deter- 
mined in  an  action  at  law. — Harden  v.  Card 
(Wyo.)  1075. 

8  7.    Collateral  attack. 

•A  judgment  to  be  successfully  attacked  col- 
laterally must  be  void  on  its  face.— Emery  v. 
Kipp  (Cal.)  17. 


ft  8.   Merger  and  bar  of  eauses  of  action 
and  defenses. 

.8  570.  A  judgment  of  the  federal  court,  dis- 
missing an  action  removed  to  it,  held  not  a  bar 
to  a  subsequent  suit  in  any  court  on  the  same 
cause  of  action.— Carr  v.  Howell  (Cal.)  885. 

•A  judgment  of  dismissal,  after  sustaining  a 
demurrer  to  the  complaint,  held  not  a  bar  to 
another  action.— Melvm  v.  Melvin  (Cal.  App.) 
696. 

A  judgment  vacated  by  consent  held  not  evi- 
dence of  a  fact  recited  in  it.— Fidelity  ft  De- 
posit Co.  of  Maryland  v.  Seattle,  R.  ft  S.  Ry. 
Co.  (Wash.)  453. 

ft  9.   Conclusiveness  of  adjudication. 

Plaintiff  may  not  complain  of  the  admission 
of  the  judgment  roll  in  a  former  action  on  the 
ground  the  judgment  is  void  because  of  the 
insufficiency  of  the  affidavit  for  publication  of 
summons,  where,  on  the  same  objection  made  by 
her  in  the  former  case,  the  affidavit  was  held 
sufficient.— Emery  v.  Kipp  (Cal.)  17. 

•Where  a  finding,  which  was  immaterial  un- 
der the  issues,  was  not  carried  into  the  judg- 
ment, held,  that  it  would  not  be  binding  upon 
defendant  in  a  subsequent  action. — Collins  v. 
Gray  (Cal.)  142. 


•Point  annotated.  See  syllabus. 
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A  decree  distributing  the  estate  of  a  testator 
upon  a  trust  created  by  the  will,  unappealed 
from,  held  conclusive  of  the  validity  of  the  trust, 
whether  originally  valid  or  not,  and  also  as  to 
its  terms  and  the  rights  of  all  parties  interested 
under  the  will.— Keating  v.  Smith  (Cal.)  300. 

•Where  defendant  was  dismissed  before  judg- 
ment, its  actual  notice  of  the  suit  did  not  re- 
quire it  to  intervene  or  be  bound  by  the  judg- 
ment.—Holt  Mfg.  Co.  v.  Collins  (Cal.)  516. 

*A  seller  of  a  threshing  outfit  under  a  con- 
ditional sale  held  not  privy  to  the  buyers,  so 
that  the  seller's  interest  was  not  chargeable  with 
a  judgment  recovered  against  the  buyers  by 
laborers  in  a  suit  to  foreclose  a  thresher's  lien 
under  Civ.  Code,  §  3061,  to  which  the  seller  was 
not  a  party.— Holt  Mfg.  Co.  v.  Collins  (Cal.) 
516. 

§  695.  An  agent  is  primarily,  and  his  prin- 
cipal is  secondarily,  liable  for  his  negligence; 
and  where  both  are  sued  in  a  single  action,  ex- 
oneration of  the  agent  exonerates  the  principal. 
—Bradley  v.  Rosenthal  (Cal.)  875. 

•Under  Rev.  Code  Civ.  Proc.  S|  7914,  7917,  a 
decree  in  a  suit  against  several  defendants  in- 
volving water  rights  held  not  res  judicata  as 
to  the  rights  of  defendants  as  between  them- 
selves on  the  failure  of  the  court  to  exercise  the 
authority  conferred  by  section  4852,  Rev.  Civ. 
Code,  to  settle  such  rights  as  between  them- 
selves—Sloan v.  Byere  (Mont)  855. 

§  654.  A  judgment  of  dismissal  "without 
prejudice"  held  not  res  judicata  of  the  merits, 
notwithstanding  certain  other  judgment  entries. 
—A.  H.  Averhill  Machinery  Co.  v.  AUbritton 
(Wash.)  1082. 

I  654.  A  senior  chattel  mortgagee,  not  made 
a  party  to  a  mechanic's  lien  foreclosure,  held 
not  bound  thereby  or  the  sale  made  thereunder. 
—A.  H.  Averhill  Machinery  Co.  v.  AUbritton 
(Wash.)  1082. 

|10.  Lien. 

The  formalities  of  the  statute  regulating  the 
docketing  of  judgments  must  be  substantially 
complied  with,  in  order  that  the  judgment  shall 
be  a  lien  on  the  judgment  debtor's  real  estate. — 
Huff  v.  Sweetser  (Cal.  App.)  705. 

A  judgment  must  be  docketed  against  the 
judgment  debtor  in  his  correct  name.— Huff  v. 
Sweetser  (Cal.  App.)  705. 

A  judgment  against  a  judgment  debtor  did  not 
become  a  lien  on  land,  conveyed  to  the  judgment 
debtor  subject  to  a  contract  of  sale,  by  the  fact 
that  the  contract  was  not  recorded  until  after 
the  judgment  was  rendered  and  docketed. — Huff 
v.  Sweetser  (Cal.  App.)  705. 

Intervener's  rights  to  land  under  contract  of 
sale,  freed  from  a  judgment  lien  against  the 
vendor's  grantees,  held  not  affected  by  a  new 
contract  between  intervener  and  the  judgment 
debtor's  grantee.— Huff  v.  Sweetser  (Cal.  App.) 
705. 

An  Innocent  purchaser  from  a  judgment  debt- 
or, conveying  by  her  married  name  property  ac- 
quired under  that  name,  takes  free  from  a  judg- 
ment docketed  against  her  debtor  in  her  maiden 
name.— Huff  v.  Sweetser  (Cal.  App.)  705. 

A  person,  dealing  with  a  married  woman  as 
to  property  acquired  by  her  after  marriage,  un- 
der Civ.  Code,  §  1187.  is  not  put  on  inquiry 
as  to  her  transactions  while  unmarried,  because 
he  knew  her  as  a  single  woman.— Huff  v.  Sweet- 
ser (Cal.  App.)  705. 

{11.  Assignment. 

Proof  that  a  debtor  gave  to  a  creditor  an 
order  on  a  third  person  held  not  to  establish  an 
assignment  of  a  judgment  subsequently  recover- 
ed by  the  debtor  against  the  third  person.— King 
v.  Miller  (OrJ  54& 


•Point 


A  revocation  of  an  assignment  of  a  judgment 
to  a  bank  for  collection,  and  a  ratification  of  the 
payment  to  a  different  person  by  the  attorney 
collecting  the  judgment  for  the  bank,  held  no 
defense  in  favor  of  the  attorney,  when  sued  by 
the  bank  for  the  money  collected  by  him. — 
King  v.  Miller  (Or.)  542. 

•An  assignment  of  a  judgment,  unless  other- 
wise intended,  carries  with  it  the  claim  on 
which  the  judgment  was  based. — King  v.  Miller 
(Or.)  542. 

An  assignee  of  a  judgment  stands  in  no  better 
position  than  his  assignor,  and  the  judgment 
may  be  reversed  after  the  assignment— King  v. 
Miller  (Or.)  542. 

Where  a  judgment  which  has  been  assigned 
is  reversed,  the  assignee  may  sue  the  assignor 
for  the  sum  due  for  the  assignment  or  he  may 
continue  the  suit  on  the  cause  of  action  on 
which  the  judgment  is  based,  which  cause  of 
action  does  not  under  the  statute  (B.  &  O.  Comp. 
9  38)  abate  by  the  transfer  of  an  interest 
therein.— King  v.  Miller  (Or.)  542. 

|  12.  Aetions  on  Judgments. 

BaUinger's  Ann.  Codes  &  St.  ||  4798,  5149 
(Pierce's  Code,  §§  281,  283),  held  not  to  prohibit 
actions  on  domestic  judgments,  but  only  tbeir 
extension  longer  than  six  years,  but  to  authorize 
an  action  on  a  domestic  judgment  rendered  Jan- 
uary 1,  1906.— Lilly-Brackett  Co.  y.  Sonnemann 
(Wash.)  505. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  |  1. 

In  criminal  prosecutions,  see  Criminal  Law,  f  6L 

JUDICIAL  POWER. 

See  Constitutional  Law,  §  2. 

JUDICIAL  SALES. 

See  Execution,  5  2. 

Review  of  discretionary  rulings  on  motion  to 
set  aside,  see  Appeal  and  Error,  §  16. 

JURISDICTION. 

Effect  of  appearance,  mo  Appearance. 

Jurisdiction  of  particular  action*  or  proceeding*. 
See  Habeas  Corpus,  §  2;  Mandamus,  f  3. 
To  enforce  lien  on  vessel,  see  Shipping,  |  1. 

Special  jurisdictions  and  jurisdiction*  of  partic- 
ular datte*  of  court*. 
See  Admiralty,  %  1. 

Appellate  jurisdiction,  see  Criminal  Law,  f  18. 
Particular  courts,  see  Courts. 

JURY. 

See  Grand  Jury. 

Grounds  for  reference  instead  of  trial  by  jury, 
see  Reference,  $  1. 

Instructions  in  civil  actions,  see  Trial,  f  5. 

Instructions  in  criminal  prosecutions,  see  Crim- 
inal Law,  %  12. 

Questions  for  jury  in  civil  actions,  see  Trial, 
%  4. 

Questions  for  jury  in  criminal  prosecutions,  see 

Criminal  Law,  |  11. 
Taking  case  or  question  from  jury  at  trial,  see 

Trial,  I  4. 
Verdict  in  civil  actions,  see  Trial,  f  6. 
Verdict  in  criminal  prosecutions,  see  Criminal 

Law,  §  14. 

I  1.   Bight  to  trial  by  Jury. 

•Laws  1901,  p.  231,  c.  123,  is  valid,  and  de- 
fendant on  trial  for  an  indirect  contempt  is  not 


lotated.  Seo  syllabus. 
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of  right  entitled  to  a  jury  trial.— Stat*  t.  John- 
ston (Kan.)  TOO. 

•A  proceeding  to  contest  a  will  In  the  terri- 
tory of  Oklahoma  is  not  a  suit  at  common  law, 
wherein  the  parties  were  entitled  to  a  trial  by 
jury  under  Const.  U.  S.  Amend.  7.— Cartwright 
v.  Holcomb  (Okl.)  385. 

On  appeal  to  the  district  court  from  a  judg- 
ment of  the  probate  court  refusing  to  admit  a 
will  to  probate,  the  district  court  may  in  its 
discretion  order  a  trial  by  jury.— Cartwright  V. 
Holcomb  (Okl.)  885. 

|  2.   Competency  of  jurors,  challenges, 
and  objections. 

S  108.  Under  Rev.  Code  Civ.  Proc.  |  6741, 
and  Const  art.  3,  8  23,  held  error,  in  an  ac- 
tion against  a  street  railway  company,  to  over- 
rule a  challenge  to  a  juror  who  had  formed  an 
unqualified  opinion  as  to  the  merits,  and  en- 
tertained a  general  prejudice  against  the  corn- 
Da  ny.— Shane  v.  Butte  Electric  Ry.  Co.  (Mont) 
958. 

S  110.  That  defendant  might  have  challeng- 
ed a  juror  peremptorily  held  not  to  cure  error 
in  overruling  a  challenge  for  cause.— Shane  v. 
Butte  Electric  Ry.  Co.  (Mont.)  058 

8  95.  In  a  prosecution  for  homicide,  a  juror 
is  not  disqualified  by  implied  bias  because  he 
had  previously  sat  as  a  juror  on  the  trial  of 
a  murder  case.— Johnson  v.  State  (Okl.  Cr. 
App.)  1059. 

8  100.  A  juror's  opinion  based  on  rumor  or 
public  press  accounts  is  not  disqualifying  unless 
it  will  combat  the  evidence  or  resist  its  force. 
—Johnson  v.  State  (Okl.  Cr.  App.)  1059. 

I  126.  Enumerated  causes  of  challenge  to  a 
juror  specified  by  Wilson's  Rev.  &  Ann.  St. 
1903,  S  5475,  are  not  exclusive.— Johnson  v. 
State  (Okl.  Cr.  App.)  1059. 

8  131.  Where  a  juror  had  previously  sat  in 
a  murder  trial,  counsel  for  accused  could  ask 
him  what  was  the  result  thereof.— Johnson  v. 
State  (Okl.  Cr.  App.)  1059. 

§  133.  A  luror  should  be  excluded  unless 
the  court  is  clearly  satisfied  of  his  fairness  and 
freedom  from  prejudice  against  accused.— John- 
son v.  State  (Okl.  Cr.  App.)  1059. 

|  133.  A  court  is  not  bound  to  determine  the 
competency  of  a  juror  from  his  answers  on  his 
voir  dire.— Johnson  v.  State  (Okl.  Cr.  App.) 
1059. 

8  133.  All  doubts  as  to  the  competency  of  a 
juror  should  be  resolved  in  favor  of  accused. 
—Johnson  v.  State  (Okl.  Cr.  App.)  1059. 

An  objection  to  the  individual  jurors  as  their 
names  are  drawn  from  the  jury  box,  on  the 
ground  of  the  unconstitutionality  of  the  law 
under  which  the  jury  was  drawn,  is  in  effect 
of  challenge  to  the  panel,  and  such  a  challenge 
is  abolished  by  B.  &  O.  Comp.  f  117.— State  v. 
Jo  Nun  (Or.)  98. 

•Under  B.  &  C.  Comp.  88  117-123,  a  litigant 
held  not  entitled  to  challenge  jurors  on  the 
ground  of  the  unconstitutionality  of  the  law 
under  which  they  were  summoned.— State  v. 
Ju  Nun  (Or.)  96. 


JUSTICES  OF  THE  PEACE. 

f  1.  Appointment,     qualification,  and 
tenure. 

•A  person  appointed  nnder  Wilson's  Rev.  & 
Ann.  St.  1903,  88  3750,  6670,  justice  of  the 
peace  to  fill  a  vacancy  caused  by  the  death  of 
the  former  occupant  who  was  elected  on  the 
adoption  of  the  Constitution,  holds  until  the 
election  of  1910— Wainwright  v.  Fore  (Okl.) 
831. 


8  2.   Review  of  proceedings. 

8  159.  Under  Code  Civ.  Proc.  8  978,  relating 
to  undertakings  on  appeal  and  to  stay  proceed- 
ings in  appeals  from  justices'  courts,  and  sec- 
tion 926,  providing  for  a  money  deposit  in  lieu 
of  an  undertaking  for  costs  on  appeal,  a  deposit 
made  in  the  justice's  court  on  taking  an  ap- 
peal held  for  costs  on  appeal,  and  not  to  stay 
proceedings.— Pacific  Window  Glass  Co.  v. 
Smith  (Cal.  App.)  898. 

8  J59.  Under  Code  Civ.  Proc.  8  978,  requir- 
ing an  undertaking  from  a  justice's  court  in  the 
sum  of  J 100  for  payment  of  costs  on  appeal, 
and  section  926,  permitting  a  money  deposit  in 
an  equal  sum  in  lieu  of  such  undertaking,  an 
appeal  perfected  by  making  a  deposit  under  the 
latter  section,  though  of  more  than  $100,  will 
give  the  superior  court  jurisdiction.— Pacific 
Window  Glass  Co.  v.  Smith  (Cal.  App.)  808. 

Under  Wilson's  Rev.  &  Ann.  St.  1903,  88 
5044,  5053,  relating  to  appeals  from  any  jus- 
tice of  the  peace,  and  Sess.  Laws  1905,  p.  831. 
c  28,  art  9,  providing  for  appeals  from  justices, 
not  otherwise  specially  provided  for,  to  the  pro- 
bate court,  no  appeal  lies  to  the  probate  court 
from  a  judgment  of  a  justice,  where  the  amount 
claimed  is  less  than  $20,  and  where  there  was  no 
Jury  trial,  or  judgment  by  confession.— Maer 
Mfg.  Co.  v.  Cox  (Oil.)  649. 


KIDNAPPING. 


See  Abduction. 


KNOWLEDGE. 

Actual  or  constructive  knowledge,  see  Notice. 
By  grantee  of  fraud  in  conveyance,  see  Fraudu- 
lent Conveyances,  8  1. 
Of  vicious  character  of  animal,  see  Animals. 

LACHES. 

Affecting  rescission  of  contract  for  sale  of  land, 

see  Vendor  and  Purchaser,  8  1. 
Affecting  right  to  establish  trust,  see  Trusts,  8  4. 

LANDLORD  AND  TENANT. 

Applicability  of  instructions  to  case  in  action  by 

lessee,  see  Trial,  8  5. 
Liability  of  lessor  of  railroad  or  negligence  of 

lessee,  see  Railroads,  §  3. 
Railroad  leases,  see  Railroads,  8  2. 

8  1.    Landlord's  title  and  reversion. 

•An  owner  of  realty  accepting  a  lease  thereot 
from  a  claimant  thereto  held  not  estopped  from 
asserting  his  title  as  against  the  lessor.— Strong 
v.  Baldwin  (Cal.)  178. 

•One's  possession  under  a  lease  must  be  pre- 
sumed to  continue  until  it  is  established  that  he 
has  surrendered,  or  repudiated,  the  lease.— Jones 
v.  California  &  O.  Land  Co.  (Or.)  625. 

8  2.  Terms  for  years. 

•The  parties  to  a  lease  may  covenant  that 
no  assignment  of  the  lease  shall  be  valid  without 
the  written  consent  of  the  lessor.— Behrens  v. 
Cloudy  (Wash.)  450. 

A  covenant  in  a  lease  with  the  option  of  the 
lessee  to  purchase  for  a  specified  sum,  not  to  let 
or  assign  the  lease  or  any  part  thereof  without 
the  consent  of  the  lessor  held  to  include  the 
option  to  purchase.— Behrens  v.  Cloudy  (Wash.) 
450. 

8  3.  Rent  and  advances. 

8  231.  Evidence  and  pleadings  held  to  show 
an  agreement  for  payment  of  a  monthly  rent 
but  not  in  advance.— Mitchell  v.  Henderson 
(Mont.)  942. 
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f  4.    Re-entry  and   recovery  of  posses- 
sion by  landlord. 

Under  the  laws  of  Arkansas,  in  force  in  the 
Indian  Territory,  unlawful  detainer  was  a  rem- 
edy provided  for  the  benefit  of  landlords  against 
tenants  holding  over.— Bhowalter  t.  Ryles  (Okl.) 
569. 

The  purchaser  of  leased  premises,  succeeding 
to  the  vendor's  right,  could  maintain  unlawful 
detainer  against  the  tenant  holding  over  after 
the  expiration  of  his  term.— Bhowalter  v.  Ryles 
(Okl.)  569. 

{  5.  Renting  on  snares. 

*  Where  a  tenant  agreed  to  make  and  harvest 
a  crop  and  deliver  one-third  thereof  as  rent, 
the  landlord  was  entitled  to  equitable  protection 
as  a  lienor.— Abernethy  v.  Uhlman  (Or.)  540. 

LANDS. 

See  Public  Lands. 
Indian  lands,  see  Indians. 

LAPSE. 

Of  legacy,  see  Wills,  f  6. 

LARCENY. 

See  Embezzlement. 

§  1.   Proseevtion  and  punishment. 

The  allegation  in  an  indictment  for  grand  lar- 
ceny of  a  steer  that  it  was  taken  from  the 
owner's  possession  held  surplusage.— People  v. 
Hutchings  (Cai.  App.)  825. 

The  allegation  in  an  indictment  for  grand  lar- 
ceny of  a  steer  that  it  was  taken  from  the  own- 
er's possession  held  not  description  requiring  to 
be  proved.— People  v.  Hutchings  (Cal.  App.) 
325. 

It  cannot  be  claimed  there  was  variance  be- 
tween the  indictment  and  evidence,  where  there 
was  a  mere  conflict  in  the  evidence.— People  v. 
Hutchings  (Cal.  App.)  325. 

•Testimony  of  the  one  in  control  of  cattle 
that  he  gave  no  consent  to  the  taking  held  ad- 
missible on  a  trial  for  larceny  of  a  steer.— Peo- 
ple v.  Hutchings  (Cal.  App.)  325. 

•The  cattle  brand  of  the  owner  and  the  skin 
of  a  steer  killed  by  defendant  held  admissible 
on  a  prosecution  for  larceny  of  a  steer.— Peo- 
ple v.  Hutchings  (Cal.  App.)  325. 

•Testimony  held  irrelevant  on  a  prosecution 
for  larceny  of  a  steer. — People  v.  Hutchings 
(Cal.  App.)  325. 

§  60.  The  prosecution  must  prove  that  prop- 
erty alleged  to  have  been  stolen  was  feloniously 
taken  from  the  person  named  as  the  owner; 
but  direct  proof  of  ownership  is  unnecessary. 
—George  v.  United  States  (Okl.  Cr.  App.)  1052. 

§  62.  The  want  of  consent  of  the  owner  to 
the  taking  of  property  may  be  proven  by  cir- 
cumstances showing  that  the  property  was  fe- 
loniously taken,  and  that  the  owner  caused 
search  to  be  made  therefor.— George  v.  United 
States  (Okl.  Cr.  App.)  1052. 

LASCIVIOUS  COHABITATION  OR 
CONDUCT. 

See  Lewdness. 

LAW  OF  THE  CASE. 

Decision  .on  appeal,  see  Appeal  and  Error,  |  24. 


LEADING  QUESTIONS. 

In  examination  of  witnesses,  see  Witnesses,  |  2 

LEASES. 

See  Landlord  and  Tenant 


LEGACIES. 


See  Wills. 


LEGISLATIVE  POWER. 

See  Constitutional  Law,  f  2. 

LEGITIMACY. 

See  Bastards,  |  L 

LETTERS  PATENT. 

For  inventions,  see  Patents. 

LEWDNESS. 

•Under  Pen.  Code.  §  269a,  and  Civ.  Code,  1 93, 
an  indictment  charging  the  defendants,  in  the 
language  of  section  269a,  with  living  in  notori- 
ous cohabitation  and  adultery  with  each  other, 
was  not  defective  for  failure  to  allege  that  either 
of  the  defendants  was  married  to  another.— 
People  v.  SUva  (Cal.  App.)  202. 


LIBEL  AND  SLANDER. 


s  i. 


Words  and  acta  actionable,  and 
liability  therefor. 

•An  article,  if  intended  and  understood  to 
convey  a  certain  meaning,  held  libelous  per  se. 
— Ervin  v.  Record  Pub.  Co.  (Cal.)  21. 

•It  is  sufficient  to  make  a  publication  libelous 
if  it  is  of  such  a  character  that  persons  un- 
acquainted with  the  female  referred  to  and  hear- 
ing of  her  for  the  first  time  through  the  article 
reasonably  would  and  did  understand  therefrom 
that  she  was  a  person  of  low  character  and 
guilty  of  immoral  conduct;  the  charge  as  so 
understood  being  false  and  malicious. — Ervin 
v.  Record  Pub.  Co.  (Cal.)  21. 

|  2.  Actions. 

•A  complaint  in  libel  is  sufficient  where  it 
appears  from  the  article  complained  of  and  from 
the  innuendo  assigning  its  meaning  that  tbe 
article  as  a  whole  was  false  and  scandalous.— 
Ervin  v.  Record  Pub.  Co.  (Cal.)  21. 

•To  maintain  an  action  for  words  which  on 
their  face  appear  harmless,  but  which  may  un- 
der certain  circumstances  convey  a  covert  mean- 
ing, it  is  necessary  to  aver  that  the  author  in- 
tended them  to  be  understood,  and  that  they 
were  in  fact  understood  by  those  who  read 
them  in  their  covert  sense.— Ervin  v.  Record 
Pub.  Co.  (Cal.)  21. 

LICENSES. 

For  making,  use,  or  sale  of  patented  articles,  see 
Patents,  §  L 

For  sale  of  intoxicating  liquors,  see  Intoxicating 
Liquors,  f  3. 

Imposition  of  as  denying  the  equal  protection  of 
the  laws,  see  Constitutional  Law,  §  7. 

Imposition  of  as  grant  of  privileges  and  immuni- 
ties, see  Constitutional  Law,  $  6. 

Injuries  to  licensees,  see  Railroads,  |  8. 

Of  foreign  corporation,  see  Corporations,  5  9. 


•Point  annotated,  fee  syllabus. 
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Of  foreign  Insurance  companies,  im  Insurance, 


O?  ha 


hawkers  and  peddlers,  see  Hawkers  and  Ped- 
dlers. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  Bank- 
ruptcy, J  2. 

Lien*  acquired  by  particular  remedie*  or  pro- 
ceeding*. 

Bee  Judgment,  §  10. 

Logging;  lien,  see  Logs  and  Logging. 

Particular  classeg  of  Kens. 
See  Mechanics'  Liens. 
Agricultural  liens,  see  Agriculture. 
Mortgage,  see  Chattel  Mortgages,  §  8. 
Of  custodian  on  replevied  property,  see  Replev- 
in, 8  2. 

On  vessels,  see  Shipping,  |  1. 
Vendor's  lien  on  lands  sold,  see  Vendor  and 
Purchaser,  §  5. 

Const,  art  13,  f  5,  held  inapplicable  to  equi- 
table liens.— Vance  Redwood  Lumber  Co.  v. 
Durphy  (Cal.  App.)  702. 

|  1.  Rev.  St.  1887.  f  3445.  as  amended  by 
Laws  1893,  p.  67,  giving  a  lien  on  property  for 
services  in  connection  therewith,  does  not  ap- 
fldab°  f*lfis£L?     cu8ttK***  tegis. — Beck  v.  Lavln 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Particular  action*  or  proceeding*. 
For  breach  of  warranty,  see  Sales,  |  5. 
For  contribution  by  surety,  see  Principal  and 

Surety,  §  2. 
On  judgment,  see  Judgment,  g  12. 
To  foreclose  mechanic's  lien,  see  Mechanics' 

Liens,  §  5. 

8  1.    Statutes  of  limitation. 

•Property  held  in  trust  by  a  district  agricul- 
tural association  being  property  held  by  a  pub- 
lic agency  for  a  public  use,  the  statute  of  limi- 
tations does  not  run  against  an  action  to  re- 
cover such  property.— Sixth  Dist  Agr.  Ass'n  v. 
Wright  (Cal.)  144. 

•In  an  action  to  recover  on  a  note  and  mort- 
gage, the  limitations  prescribed  by  Gen.  St. 
1901,  |  4446,  apply,  and  not  those  of  section 
4444.— Kirk  v.  Andrew  (Kan.)  797. 

|  6.  Sess.  Laws  1905.  p.  328,  c.  28,  §  3,  art 
7,  providing  that  set-off  or  counterclaim  shall 
not  be  barred  by  limitations  until  the  claim  of 
the  plaintiff  is  so  barred,  only  affects  set-off  or 
counterclaim  existing  at  the  time  of  its  pas- 
sage.— Theis  v.  Board  of  County  Com'rs  of 
Beaver  County  (Okl.)  973. 

8  6.  A  statute  of  limitations  is  never  given 
a  retroactive  operation,  unless  it  appears  clear- 
ly that  such  was  the  legislative  intent— Theis 
v.  Board  of  County  Com'rs  of  Beaver  County 
(Okl.)  973. 


8  2. 


of  period  of  llmlta- 


Computation 

tion. 

8  103.  Defendant  held  an  involuntary  trus- 
tee, so  that  cause  of  action  against  him  ac- 
crued, and  the  statute  began  to  run,  at  once. — 
Norton  v.  Bassett  (Cal.)  894. 

•That  the  subject  of  an  action  is  held  in  cus- 
todia  legis  in  another  action,  to  which  defendant 
is  not  a  party,  will  not  suspend  the  running  of 


limitations  in  his  favor.— Hawkins  Brown 
(Kan.)  479. 

I  129.  A  cause  of  action  barred  by  limita- 
tions cannot  be  pleaded  as  a  set-off.— Theis  v. 
Board  of  County  Com'rs  of  Beaver  County 
(Okl.)  978. 

On  an  issue  of  limitations  applying  to  a  de- 
mand for  board,  the  court  held  to  have  prop- 
erly refused  to  charge  the  law  with  reference 
to  a  continuous  account— Hendelman  v.  Kahan 
(Wash.)  109. 

The  Legislature  could  enact  Laws  1893,  p. 
20,  c.  11,  8  1.  requiring  actions  for  land  held 
adversely  under  certain  conditions  to  be  brought 
within  seven  years,  though  infants  were  not 
exempted  from  its  operation.— Schlarb  v.  Casta- 
ing  (Wash.)  289. 

Laws  1893,  p.  20,  c  11,  8  L  requiring  actions 
to  recover  land  adversely  possessed  for  seven 
years  by  title  from  one  authorized  to  sell  land 
under  a  decree  of  court  held  to  apply  to  infants 
as  well  as  to  adults.— Schlarb  v.  Castaing 
(Wash.)  289. 

Under  Laws  1893,  p.  20,  c  11,  8  3,  requiring 
actions  to  recover  land  to  be  brought  within 
seven  years,  and  section  5,  providing  the  preced- 
ing section  shall  not  apply  to  infants,  the  rights 
of  heirs  who  were  of  age,  when  defendant  en- 
tered on  land  and  held  it  adversely  for  seven 
years,  held  barred  by  statute,  but  not  the  rights 
of  the  infants.— Schlarb  v.  Castaing  (Wash.)  289. 

8  3.  Acknowledgment,     new  promise, 
and  part  payment. 

8  146.  An  acknowledgment  or  new  promise 
to  take  a  case  out  of  the  bar  of  limitations 
held  required  by  Code  Civ.  Proc.  8  360,  to  be 
in  writing.— Norton  v.  Bassett  (Cal.)  894. 

•An  acknowledgment  that  a  debt  once  exist- 
ed, but  which  does  not  contain  an  admission  of 
a  present  debt*  held  insufficient  to  remove  the 
bar  of  limitation,  within  Gen.  St  1901,  8  4452.— 
Hawkins  v.  Brown  (Kan.)  479. 

8  4.   Operation  and   effect   of  bar  by 
limitation. 

•If  an  action  is  maintainable  on  the  note,  it 
is  maintainable  on  the  mortgage  securing  it- 
Kirk  v.  Andrew  (Kan.)  797. 

i  6.    Pleading,  erldenoe,  trial,  and  re- 
view. 

General  demurrer  held  not  to  present  the 
question  of  limitations.— Murphy  v.  Stelling 
(Cal.  App.)  672. 

6  195.  Where  a  party  pleads  an  exception  to 
toll  the  statutes,  a  general  denial  puts  him  on 
proof  of  such  allegation.— Theis  v.  Board  of 
County  Com'rs  of  Beaver  County  (Okl.)  973. 

LIMITATION  OF  INDEBTEDNESS. 

Of  state,  see  States,  8  3. 

LIQUIDATED  DAMAGES. 

See  Damages,  8  2. 

LIQUIDATION. 

Of  bank,  see  Banks  and  Banking,  8  1* 

LIQUOR  SELLING. 

See  Intoxicating  Liquors; 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  8  2. 
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LIVERY  STABLE  KEEPERS. 

•An  ordinance  relating  to  the  location  of 
livery  stables  in  city  blocks  held  not  so  am* 
biruoua  as  to  be  void.— City  of  Spokane  v.  Camp 
(Wash.)  770. 

LOANS. 

Recovery  ot  money  loaned,  see  Money  Lent 

LOCAL  LAWS. 

See  Statutes,  {  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intoxicating 
Liquors,  gg  1,  2. 

LOGS  AND  LOGGING. 

Requisites  and  sufficiency  of  instruction  in  ac- 
tion for  injuries  to  growing  timber,  see  Trial, 
S  5. 

Reservation  of  timber  in  deed,  see  Deeds,  |  2. 

Rights  to  coBts  in  action  to  enforce  lien  on  logs, 
see  Costs,  §  2. 

Use  of  navigable  stream  to  float  logs,  see  Navi- 
gable Waters,  §  1. 

•Title  to  timber  not  cut  at  end  of  period  fixed 
therefor  in  contract  of  sale  held  to  revert  to 
vendor.— Preston  ▼.  Hill-Wilson  Shingle  Co. 
(Wash.)  203. 

Employes  engaged  in  cutting  and  securing 
logs  from  one  to  six  months  prior  to  the  filing 
of  a  lien  for  the  services  held  entitled  to  a 
lien  on  all  the  logs  cut  and  'secured  during 
their  employment— Grimm  v.  Pacific  Creosoting 
Co.  (Wash.)  207. 

Under  Ballinger's  Ann.  Codes  &  8t  g  5040 
(Pierce's  Code,  g  6101),  the  court  in  an  action 
to  enforce  a  lien  on  logs  held  entitled  to  give 
judgment  against  a  purchaser  who  removed  a 
part  of  the  logs  beyond  the  jurisdiction  of  the 
court— Grimm  v.  Pacific  Creosoting  Co.  (Wash.) 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  gg  2,  4,  6,  0.  10. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment 

Request  for  instructions,  see  Trial,  |  5. 

g  1.   Want  of  probable  cause. 

•The  facts  shown  in  an  action  for  malicious 
prosecution  held  not  to  establish  want  of  prob- 
able cause—  Booraem  v.  Potter  Hotel  Co.  (Cal.) 
66. 

g  2.   Termination  of  prosecution. 

g  34.  A  showing  that  the  prosecution  had 
been  finally  determined  in  accused's  favor  as 
essential  to  his  establishment  of  a  case  of  ma- 
licious prosecution.— Dona ti  v.  Righetti  (Cal. 
App.)  1128. 


MANDAMUS. 

To  compel  appointment  of  election  commission- 
ers, see  Elections,  g  1. 

I  1.   Hatuxe  and  frouds  in  gencraL 

A  resident  and  taxpayer  of  San  Diego  held 
not  interested  and  therefore  without  capacity 
to  institute  proceedings  for  a  writ  of  mandate 
to  compel  the  city  council  to  act  on  a  petition 
for  an  ordinance  ratifying  a  franchise.— Webster 
v.  Common  Council  of  City  of  San  Diego  (Cal. 
App.)  92. 

Statement  of  what  should  appear,  besides  the 
issuance  of  a  warrant  on  a  void  assignment  of 
a  city  officer's  salary,  to  warrant  refusal  of 
mandamus  to  the  city  auditor  to  pay  the  salary, 
as  required  by  Code  Civ.  Proc.  g  710,  to  the 
court  whose  judgment  against  the  officer  has 
been  filed  with  the  auditor.— In  re  Wilkes  (Cal. 
App.)  677. 

g  16.  Mandamus  to  compel  the  Secretary  of 
State  to  certify  nominations  to  the  several  coun- 
ty auditors  will  be  denied,  where  the  ticket 
cannot  be  certified,  printed,  and  distributed  in 
the  interval  before  election. — State  r.  Nichols 
(Wash.)  1087. 

g  2.   Subjects  and  purposes  of  relief. 

•In  a  proceeding  by  mandamus  to  compel  a 
mayor  to  appoint  members  of  a  board  of  elec- 
tion commissioners  from  a  certain  political  par- 
ty, persons  theretofore  appointed  by  him  from 
other  political  organizations  are  not  proj>er  par- 
ties.—independence  League  v.  Taylor  (Cal.)  303. 

The  signing  by  the  president  of  the  board  of 
trustees  of  a  city  of  the  fifth  class  of  an  ordi- 
nance, under  Act  March  13,  1883  (St  1883, 

§.  03,  c.  49),  held  enforceable  by  writ  of  man- 
ate.— City  of  San  Buenaventura  v.  McGuire 
(Cal.  App.)  526. 

•Mandamus  will  lie  to  require  the  judge  of  a 
district  court,  as  successor  of  the  United  States 
Court  in  the  Indian  Territory,  to  transfer  all 
matters  pertaining  to  estates  to  the  county 
court.— Davis  v.  Caruthers  (Okl.)  581. 

g  3.   Jurisdiction,  proceedings,  and  re- 
lief. 

A  city  and  members  of  its  board  of  trustees 
held  proper  parties  plaintiff  to  a  petition  to 
compel,  by  writ  of  mandate,  the  signing  of  an 
ordinance  by  the  president  of  the  board  of  trus- 
tees.—City  of  San  Buenaventura  v.  McGuire 
(Cal.  App.)  526. 

An  answer  to  an  application  for  mandamus 
to  compel  the  Secretary  of  State  to  file  a  cer- 
tain certificate  of  nominations  held  to  state  a 
defense  as  against  a  general  demurrer.— Walling 
v.  Lansdon  (Idaho)  306. 

•An  action  to  require  the  judge  of  a  district 
court,  as  successor  of  the  United  States  Court 
iu  the  Indian  Territory,  to  transfer  all  matters 
pertaining  to  estates  to  the  county  court,  should 
be  brought  in  the  name  of  the  state,  on  relation 
of  the  county  judge.— Davis  v.  Caruthers  (Okl.) 
581. 

MANDATE 

See  Mandamus. 

To  lower  court  on  decision  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  g  25. 

MANHATTAN  COCKTAIL 

Judicial  notice  of  intoxicating  character  of,  see 
Criminal  Law,  g  6. 

MARRIAGE. 

See  Divorce ;  Husband  and  Wife, 
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MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Work  and  Labor. 

Equitable   relief  against  judgment   in  action 

for  wages,  see  Judgment,  i  6. 
Harmless  error  in  action  for  injuries  to  servant, 

see  Appeal  and  Error,  §§  20,  22. 
Province  of  court  and  jury  in  action  for  injuries 

to  servant,  see  Trial,  f  5. 
Res  gests  in  action  for  injuries  to  servant,  see 

Evidence,  §  4. 

|  1.  Master's  liability  for  injuries  to 
■errant — Nature  sad  extent  in 
general. 

•In  an  action  by  a  servant  for  injuries  caus- 
ed from  slipping  on  a  piece  of  rock  on  defend- 
ant's car  track,  small  particles  of  which  neces- 
sarily fell  from  the  cars,  defendant  held  not  re- 
quired to  anticipate  injuries  from  that  cause, 
even  if  the  tracks  were  insufficiently  lighted. — 
Cook  v.  United  States  Smelting  Co.  (Utah)  28. 

•The  law  only  requires  a  master  to  use  rea- 
sonable care  to  employ  competent  men  and  pro- 
vide suitable  material,  and  is  not  bound  to  pro- 
tect employes  from  unusual  occurrences  not  to 
be  anticipated  by  either  party.— Taylor  v.  Wash- 
ington Mill  Co.  (Wash.)  243. 

An  employer  held  not  liable  for  injuries  sus- 
tained by  an  employe  in  a  sawmill  occasioned 
by  the  negligence  of  a  co-employe.— -Carlson  v. 
Weyerhaeuser  Timber  Co.  (Wash.)  501. 

I  2.    Tools,    machinery,  appliance!, 

and  places  for  work. 

•The  obligation  of  an  employer  in  furnishing 
safe  appliances  for  the  servant  to  work  with  is 
simply  to  use  reasonable  care.— Sterne  v.  Mari- 
posa Commercial  &  Mining  Co.  (Cal.)  66. 

•Under  Gen.  St.  1001,  §  4129,  it  is  the  duty 
of  a  mining  boss  to  see  that,  as  a  miner  ad- 
vances his  excavations  therein,  all  loose  rock 
overhead  is  carefully  secured  against  falling. 
—Barrett  v.  Dessy  (Kan.)  786. 

•Master  held  not  negligent  in  operating  a 
brick  making  pug  mill  without  guarding  the 
knives,  so  as  to  render  it  liable  for  injuries  to  a 
servant  whose  hand  was  caught  therein. — For- 
quer  v.  Slater  Brick  Co.  (Mont.)  843. 

•Servant  held  not  entitled  to  sustain  a  re- 
covery for  injuries  on  the  theory  of  master's 
negligence  in  furnishing  a  defective  hose  or  noz- 
zle.—Forquer  v.  Slater  Brick  Co.  (Mont.)  843. 

•Master  is  not  liable  for  injuries  to  a  serv- 
ant because  of  failure  to  use  some  attachment 
or  special  device  which  would  have  rendered  a 
machine  less  dangerous,  if  the  machine  was 
reasonably  safe  and  such  as  was  in  general  use. 
—Forquer  v.  Slater  Brick  Co.  (Mont.)  843. 

•A  servant  cannot  recover  for  injuries  sus- 
tained by  defective  appliances,  unless  the  mas- 
ter knew  or  should  have  known  of  the  defect— 
Forquer  v.  Slater  Brick  Co.  (Mont.)  843. 

•The  duties  of  a  master  to  provide  his  serv- 
ants with  safe  appliances  and  to  remedy  de- 
fects, stated.— Allen  v.  Standard  Box  &  Lumber 
Co.  (Or.)  555. 

In  an  action  by  a  servant  for  injuries  sus- 
tained by  slipping  on  a  piece  of  rock  along  de- 
fendant's car  track,  it  being  claimed  that  the 
accident  was  caused  by  defendant's  failure  to 
sufficiently  light  its  tracks,  plaintiff  held  not 
exposed  to  any  danger  by  the  tracks  being  in- 
sufficiently lighted,  so  as  to  render  defendant 
liable.— Cook  v.  United  States  Smelting  Co. 
(Utah)  28. 

•A  master  is  required  not  only  to  furnish  suf- 
ficient lights  in  the  first  instance  to  light  its 


ways  for  the  protection  of  employes,  but  to  ex- 
ercise ordinary  care  to  keep  the  lights  repaired 
and  in  reasonably  good  condition.— Cook  v. 
United  States  Smelting  Co.  (Utah)  28. 

•In  an  action  by  a  servant  for  injuries  alleged 
to  have  been  caused  by  the  track  on  which  he 
worked  being  insufficiently  lighted,  defendant 
was  only  chargeable  with  defects  or  abnormal 
conditions  in  its  lighting  which  were  known  or 
should  have  been  known  in  the  exercise  of  ordi- 
nary care.— Cook  t.  United  States  Smelting  Co. 
(Utah)  28. 

•A  smelting  company  held  not  bound  to  keep 
its  tracks  and  platform  entirely  clear  of  slag 
and  rock,  which  necessarily  fell  from  its  pass- 
ing cars,  but  only  to  keep  it  reasonably  clear, 
so  as  to  prevent  injury  to  employes. — Cook  v. 
United  States  Smelting  Co.  (Utah)  28. 

In  an  action  for  injuries  by  a  chisel  which 
was  being  used  by  carpenters  on  the  roof  of 
a  reservoir  falling  upon  plaintiff  while  he  was 
cleaning  the  floor  thereof,  defendant  company 
held  not  negligent.— Taylor  v.  Washington  Mill 
Co.  (Wash.)  243. 

A  master,  who  puts  a  servant  to  work  in  a 
ditch  and  himself  directs  and  controls  the  work, 
is  bound  to  see  that  the  place  is  reasonably  safe 
when  the  servant  enters  it,  and  is  kept  so  as 
long  as  the  servant  is  required  to  stay  therein. — 
Hilgar  v.  City  of  Walla  Walla  (Wash.)  498. 

•A  servant,  injured  by  the  fall  of  a  scaffold  on 
which  he  was  at  work,  held  entitled  to  recover 
on  proof  that  the  scaffold  was  defectively  con- 
structed and  that  the  materials  used  were  in- 
sufficient.—Cheatham  v.  Hogan  (Wash.)  499. 

•A  master,  directing  a  servant  to  use  a  scaf- 
fold constructed  by  another  servant,  held  liable 
for  injuries  sustained  by  the  fall  of  the  scaffold. 
—Cheatham  v.  Hogan  (Wash.)  499. 

•A  master  held  not  liable  to  a  servant  in- 
jured by  the  falling  of  a  scaffold  because  of  in- 
sufficient construction. — Cheatham  v.  Hogan 
(Wash.)  499. 

The  mere  use  by  a  master  of  a  defective  ap- 
pliance, not  in  itself  dangerous,  is  not  negli- 
gence so  long  as  other  safe  agencies  are  em- 
ployed to  supply  its  deficiencies. — Carlson  v. 
Weyerhaeuser  Timber  Co.  (Wash.)  501. 


8  3. 


of  work,  rules,  and 


—  Methods 
oraers. 

I  139.  A  smelter  employe  suing  to  recover 
for  injury  received  in  a  collision  while  running 
a  motor  held  not  entitled  to  rely  on  the  com- 
pany's failure  to  make  rules  for  the  running 
of  trains  so  as  to  avoid  collisions.— Mitchell  v. 
Boston  &  M.  Consol.  Copper  &  Silver  Mining 
Co.  (Mont.)  1033. 


§  4- 


and  instructing 


—  Warning; 
servant. 

•The  reason  why  plaintiff's  hand  came  in 
contact  with  the  knives  of  a  machine  held  not 
material  to  defendant's  liability  for  injuries  by 
reason  of  his  failure  to  use  reasonable  care  to 
give  plaintiff  instructions  concerning  the  dan- 
ger.—Forquer  v.  Slater  Brick  Co.  (Mont.)  843. 

•Danger  of  injury  by  person's  hand  coming 
in  contact  with  unguarded  knives  of  a  machine 
held  obvious  to  a  boy  of  plaintiffs  age  and  of 
average  intelligence.— Forquer  v.  Slater  Brick 
Co.  (Mont.)  843. 

•Defendant  held  not  negligent  in  failing  to 
explain  the  dangers  in  the  operation  of  a  ma- 
chine to  plaintiff,  where  such  dangers  were  ob- 
vious to  a  person  of  plaintiff's  age  and  intelli- 
gence.—Forquer  v.  Slater  Brick  Co.  (Mont)  843. 

{  153.  Effect  of  a  smelter  company  changing 
an  employe's  occupation  from  that  of  a  wheeler 
or  "car  chaser"  to  motorman  stated. — Mitchell 
v.  Boston  &  M.  Consol.  Copper  &  Silver  Mining 
Co.  (Mont.)  1033. 
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§  154.  An  employe  suing  for  injury  in  a  col- 
lision while  running  an  electric  motor  cannot 
rely  upon  the  employer's  failure  to  warn  him, 
where  he  knew  all  about  the  motor,  and  was 
not  injured  through  any  patent  or  latent  defect 
in  it.— Mitchell  v.  Boston  &  M.  Consol.  Copper 
&  Silver  Mining  Co.  (Mont)  1033. 

I  5.  — —  Fellow  servants. 

•If  plaintiff  was  injured  by  a  fellow  servant' a 
negligence  in  failing  to  sharpen  a  tool,  he  can- 
not recover  against  the  master,  unless  the  latter 
knew,  or  should  have  known,  of  the  defect,  and 
thereafter  permitted  the  tool  to  be  used  in  its 
defective  condition.— Allen  v.  Standard  Box  & 
Lumber  Co.  (Or.)  555. 

•Plaintiff  held  a  fellow  servant  of  carpenters 
who  were  working  on  the  roof  of  a  building, 
when  they  permitted  a  chisel  to  drop  on  him.— 
Taylor  v.  Washington  Mill  Co.  (Wash.)  243. 

•A  railroad  section  foreman  in  suddenly  ap- 
plying brakes  to  a  hand  car  so  that  plaintiff, 
a  member  of  the  crew,  was  thrown  off  and  in- 
jured, held  a  vice  principal,  and  not  a  fellow 
servant.— Tills  v.  Qreat  Northern  Ry.  Co. 
(Wash.)  737. 

An  employe"  held  not  relieved  from  liability 
for  an  injury  to  an  employe  by  the  foreman's 
use  of  a  defective  rope,  because  the  rope  was 
selected  by  a  fellow  servant.— Jasper  v.  Bunker 
Hill  &  Sullivan  Mining  &  Concentrating  Co. 
(Wash.)  743. 

§  6.   —  Bisks  assumed  by  servant. 

•An  employe  assumes  the  risks  ordinarily  in- 
cident to  his  employment.— Haneman  v.  Western 
Meat  Co.  (Cal.  App.)  695. 

•The  rule  that  a  master  will  be  liable  for  in- 
juries to  a  servant,  who,  knowing  the  defects 
in  machinery,  continued  to  use  it,  exercising  due 
care,  where  the  master  had  been  notified  of  the 
defect  and  had  omitted  to  repair  within  a  rea- 
sonable time,  held  not  to  apply  where  the  in- 
jured servant  was  thoroughly  familiar  with  the 
mechanical  contrivance  with  which  he  was 
working,  and  fully  realized  the  danger. — Bush 
v.  Wood  (Cal.  App.)  709. 

•Where  a  servant  works  with  a  piece  of  ma- 
chinery insufficient  for  the  purpose  or  for  any 
reason  unsafe,  with  knowledge  or  means  of 
knowledge  of  its  condition,  he  assumes  the  in- 
cidental risk,  and  cannot  recover  for  injuries 
sustained  thereby.— Bush  v.  Wood  (Cal.  App.) 
709. 

•The  reliance,  if  any,  which  an  employs  plac- 
ed in  a  promise  to  repair  not  having  induced 
him  to  continue  in  his  employment,  such  employe 
held  to  have  assumed  the  risk  of  injury  from 
defective  hand  car.— St.  Louis  &  S.  P.  R.  Co.  v. 
Mealman  (Kan.)  381. 

•Employe  continuing  to  work  with  defective 
appliance  relying  on  promise  to  repair  held  not 
to  assume  the  risk.— St  Louis  &  S.  F.  R  Co.  v. 
Mealman  (Kan.)  381. 

•To  relieve  a  servant  of  assumption  of  risk, 
held  essential  that  his  remaining  in  the  employ- 
ment was  induced  by  the  master's  promise  to  re- 
pair.—St.  Louis  &  S.  F.  R.  Co.  v.  Mealman 
(Kan.)  381. 

•Employe  continuing  to  use  defective  appli- 
ance with  knowledge  of  its  condition  held  to  as- 
sume the  risk  incident  thereto.— St  Louis  &  8. 
F.  R.  Co.  v.  Mealman  (Kan.)  381. 

•A  miner,  though  bound  to  exercise  due  care 
for  his  own  safety,  may  assume  that  the  owner 
and  overseer  had  performed  their  duty  as  to 
the  care  of  the  entry  where  he  is  at  work  when 
injured.— Barrett  v.  Dessy  (Kan.)  786. 

•In  an  action  by  a  16  year  old  servant  for  in- 
juries sustained  from  slipping  on  a  piece  of 
rock  on  defendant's  car  track,  the  lights  along 
the  track  being  out,  plaintiff  held  to  have  as- 


sumed the  risk  of  injury  from  such  cause.— 
Cook  v.  United  States  Smelting  Co.  (Utah)  28. 

•A  servant  held  entitled  to  rely  on  the  implied 
assurance  of  a  master  that  the  place  selected  for 
him  is  reasonably  safe,  unless  the  danger  is  ob- 
vious.—Hilgar  v.  City  of  Walla  Walla  (Wash.* 
498. 

S  204.  Assumption  of  risk  is  no  defense 
against  liability  for  injury  to  an  employe)  caus- 
ed by  an  unguarded  saw,  if  it  was  the  employ- 
er's duty  to  guard  it.— Gustafson  v.  A.  J.  West 
Lumber  Co.  (Wash.)  1094. 

i  7.  — —  Contributory     negligence  of 
servant. 

§  245.  That  general  officers  of  a  smelter  com- 
pany forbade  an  employe  to  run  a  motor  does 
not  affect  hia  right  to  recover  for  Injury  re- 
ceived while  running  it  pursuant  to  his  fore- 
man's order.— Mitchell  ▼.  Boston  &  M.  Consol. 
Copper  &  Silver  Mining  Co.  (Mont.)  1033. 

•The  comprehension  and  appreciation  of  dan- 
ger by  a  16  year  old  servant  is  not  to  be  meas- 
ured by  the  standard  required  of  an  adult  but 
by  that  required  of  one  of  his  age,  capacity,  and 
experience. — Cook  v.  United  States  Smelting 
Co.  (Utah)  28. 

•A  servant  can  assume  that  the  master  has 
used  due  diligence  to  provide  a  reasonably  safe 
place  in  which  to  work,  so  as  to  enable  the 
servant  to  perform  his  work  with  reasonable 
safety,  unless  he  has  knowledge  that  the  mas- 
ter's duty  has  not  been  performed  and  compre- 
hends the  danger  to  which  he  is  thereby  ex- 
posed, or  the  danger  is  so  obvious  that  snch 
knowledge  may  be  presumed. — Cook  v.  United 
States  Smelting  Co.  (Utah)  2a 

The  part  of  a  requested  instruction  that  it  is 
the  duty  of  a  servant  "to  choose  the  safest 
course  in  performing  his  work"  held  too  broad. 
— Condie  v.  Rio  Grande  Western  Ry.  Co.  (Utah) 
120. 

An  employe  injured  by  an  engine  moving  on 
him  held  guilty  of  contributory  negligence  as 
a  matter  of  law.— Dorgan  v.  Northern  Pac  Ry. 
Co.  (Wash.)  229. 

•A  conductor  of  a  freight  train  injured  in  a 
rear  end  collision  held  negligent  as  a  matter  of 
law  in  failing  to  comply  with  the  rules  pro- 
mulgated for  the  safety  of  the  rear  of  his  train, 
precluding  a  recovery  for  his  injury. — Boucher 
v.  Oregon  R.  &  Nav.  Co.  (Wash.)  661. 

•Employe  held  guilty  of  contributory  negli- 
gence, barring  recovery  for  injuries. — Johnson 
v.  A.  F.  Coates  Logging  Co.  (Wash.)  801. 

§  8.    Pleading. 

•An  allegation  that  defendant  was  negligent 
in  not  explaining  to  plaintiff  the  dangers  to 
be  apprehended  in  operating  a  machine  held  not 
to  charge  negligence  in  defendant's  failure  to 
give  such  instructions  as  would  have  enabled 
plaintiff  to  avoid  the  injury.— Forquer  t.  81a ter 
Brick  Co.  (Mont)  843. 

§  0.   —  Evidence. 

•In  an  action  for  injuries  to  a  servant  evi- 
dence that  witnesses  experienced  in  the  business 
had  never  known  of  an  accident  happening  in 
a  similar  manner  as  that  alleged  held  properly 
excluded.— Forquer  v.  Slater  Brick  Co.  (Mont.) 
843. 

•Plaintiffs  failure  to  prove  what  precautions 
could  have  been  taken  to  guard  the  knives  of  a 
machine  by  which  he  was  injured  precluded  a 
recovery  for  defendant's  alleged  negligence  in 
failing  to  guard  the  knives.— Forquer  v.  Slater 
Brick  Co.  (Mont)  843. 

•In  an  action  by  a  servant  for  injuries  sus- 
tained from  stepping  on  a  piece  of  rock  along 
defendant's  motor  track,  particles  of  which  con- 
tinually fell  from  the  cars,  the  evidence  held 
insufficient  to  show  that  the  presence  of  this 
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rock  along  the  track  rendered  it  unsafe,  or 
that  plaintiff  was  thereby  exposed  to  danger, 
which  should  have  been  anticipated  and  guarded 
against.— Cook  v.  United  States  Smelting  Co. 
(Utah)  28. 

•In  an  action  by  a  servant  for  injuries  caused 
by  the  building  and  tracks  of  defendant's  smelt- 
ing company  being  insufficiently  lighted,  plain- 
tiff must  show  that  defendant  owed  him  a  du- 
ty to  light  the  premises,  that  it  negligently  fail- 
ed to  perform  that  duty,  and  that  such  failure 
was  the  proximate  cause  of  his  injury. — Cook  v. 
United  States  Smelting  Co.  (Utah)  28. 

Where  there  was  no  evidence  that  decedent 
was  injured  by  a  saw  belonging  to  his  em- 
ployer while  acting  in  the  line  of  his  employ- 
ment, the  action  was  properly  dismissed. — 
Whitehouse  v.  Bryant  Lumber  &  Shingle  Mill 
Co.  (Wash.)  751. 

No  legitimate  inference  can  be  drawn  that 
an  accident  happened  in  a  certain  way  by 
simply  showing  that  it  might  have  happened  in 
that  way. — Whitehouse  v.  Bryant  Lumber  & 
Shingle  Mill  Co.  (Wash.)  751. 

8  270.  In  a  personal  injury  action  by  an  em- 
ploye1, held  that  he  could  show  the  condition  of 
the  premises  after  the  accident  for  a  specified 
purpose.— Gustafson  v.  A.  J.  West  Lumber  Co. 
(Wash.)  1094. 

S  265.  Res  ipsa  loquitur  doctrine  held  ap- 
plicable to  injuries  to  employes.— La  Bee  v. 
Sultan  Logging  Co.  (Wash.)  1104. 

S  lO.    Trial. 

In  an  action  for  personal  injuries  to  an  em- 
ploye through  alleged  defective  appliances  fur- 
nished by  defendant,  certain  instructions  held 
erroneous.— Sterne  v.  Mariposa  Commercial  & 
Mining  Co.  (Cal.)  66. 

♦In  an  action  for  injuries  to  a  miner,  it  is 
not  error  to  refuse  an  instruction  that  a  miner 
could  not  recover  for  injuries  caused  by  rock 
in  his  room  falling  upon  him,  without  qualifi- 
cations as  to  his  own  care  or  knowledge  of  the 
danger.— Barrett  v.  Dessy  (Kan.)  786. 

•In  an  .action  for  injuries  to  a  servant,  wheth- 
er defendant  should  have  foreseen  that  plaintiff 
might  attempt  to  water  clay  passing  through 
the  mill  and  ascertain  the  degree  of  dampness 
at  the  same  time,  and  whether  defendant  should 
have  instructed  him  as  to  the  dangers  thereof, 
was  for  the  jury.— Forquer  v.  Slater  Brick  Co. 
(Mont.)  843. 

•Whether  it  was  a  master's  duty  to  instruct 
a  servant  as  to  the  dangers  incident  to  the 
operation  of  a  machine  by  which  he  was  injured 
held  for  the  jury.— Forquer  v.  Slater  Brick  Co. 
(Mont.)  843. 

•In  an  action  for  injuries  to  a  servant,  an 
instruction  held  erroneous  as  permitting  a  re- 
covery, though  none  of  the  acts  of  negligence 
alleged  was  the  proximate  cause  of  the  injury.— 
Forquer  v.  Slater  Brick  Co.  (Mont.)  843. 

8  291.  In  an  action  for  injury  to  a  motor- 
man,  held  improper  to  instruct  the  jury  to 
"wholly"  disregard  evidence  respecting  the  de- 
fective condition  of  the  motor  cab. — Mitchell  v. 
Boston  &  M.  Consol.  Copper  &  Silver  Mining 
Co.  (Mont)  1033. 

•In  an  action  by  a  servant  for  injuries  sus- 
tained from  slipping  on  rock  on  defendant's 
car  track  claimed  to  have  been  caused  by  the 
lights  along  the  track  being  out.  the  evidence 
held  not  sufficient  to  charare  defendant  with  neg- 
ligence because  of  the  failure  of  the  lights;  the 
fact  that  the  lights  were  out  not  being  of  itself 
sufficient  to  show  negligence. — Cook  v.  United 
States  Smelting  Co.  (Utah)  28. 

A  servant  held  not  guilty  of  contributory  neg- 
ligence as  matter  of  law  in  choosing  the  more 
dangerous  way  of  getting  out  from  under  his 


engine,  when  it  was  struck  by  another.— Condie 
v.  Rio  Grande  Western  Ry.  Co.  (Utah)  120. 

On  conflicting  evidence  as  to  warning,  held 
the  question  of  negligence  was  for  the  jury, 
where  an  employe  was  injured  by  the  locomo- 
tive, under  which  he  was  working,  being  run 
into  by  another.— Condie  v.  Rio  Grande  West- 
ern Ry.  Co.  (Utah)  120. 

•Whether  a  servant,  injured  while  at  work  in 
a  ditch  by  the  fall  of  earth,  was  guilty  of  con- 
tributory negligence,  held  for  the  jury.— Hilgar 
v.  City  of  Walla  Walla  (Wash.)  498. 

•Whether  a  master,  putting  a  servant  to  work 
in  a  ditch,  was'  guilty  of  negligence,  so  as  to 
be  liable  for  injuries  to  the  servant  by  earth 
falling  on  him,  held  for  the  jury.— Hilgar  v.  City 
of  Walla  Walla  (Wash.)  498. 

•Whether  an  employe,  injured  while  replacing 

?ulleys  on  machinery  used  to  separate  the  ore 
rom  the  quartz,  assumed  the  risk  of  danger 
held  for  the  jury.— Jasper  v.  Bunker  Hill  & 
Sullivan  Mining  &  Concentrating  Co.  (Wash.) 
743. 

•In  an  action  for  injuries  to  an  employe  while 
replacing  belts  on  machinery,  the  question 
whether  the  foreman  was  negligent  held  for  the 
jury.— Jasper  v.  Bunker  Hill  &  Sullivan  Mining 
&  Concentrating  Co.  (Wash.)  743. 

•Whether  a  master  has  provided  his  servant 
with  reasonably  safe  appliances,  and  kept  them 
in  reasonably  safe  condition,  is  for  the  jury. — 
Jasper  v.  Bunker  Hill  &  Sullivan  Mining  & 
Concentrating  Co.  (Wash.)  743. 

•Whether  an  employe,  by  whose  negligence  an- 
other employe*  was  injured,  was  a  vice  principal 
held  for  the  jury.— Jasper  v.  Bunker  Hill  & 
Sullivan  Mining  &  Concentrating  Co.  (Wash.) 
748. 

8  286.  In  an  action  by  an  employe  for  in- 
jury caused  by  an  unguarded  saw,  held,  under 
the  evidence,  a  jury  question  whether  the  saw 
was  reasonably  well  guarded. — Gustafson  v.  A. 
J.  West  Lumber  Co., (Wash.)  1094. 

8  288.  In  an  action  by  an  employe  for  In- 
jury caused  by  an  unguarded  saw,  held,  under 
the  evidence,  a  jury  question  whether  he  as- 
sumed the  risk  of  injury.— Gustafson  v.  A.  J. 
West  Lumber  Co.  (Wash.)  1094. 

8  289.  In  an  action  by  an  employe  for  in- 
jury caused  by  an  unguarded  saw  held,  under 
the  evidence,  jury  questions  whether  plaintiff 
was  guilty  of  contributory  negligence,  whether 
the  saw  was  reasonably  well  guarded,  and 
whether  plaintiff  assumed  the  risk  of  injury. — 
Gustafson  v.  A.  J.  West  Lumber  Co.  (Wash.) 
1094. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  Altera- 
tion of  Instruments. 
Of  evidence  in  civil  actions,  see  Evidence,  8  4. 

MEASURE  OF  DAMAGES. 

See  Damages,  8  3. 

For  misconduct  of  partner,  see  Partnership,  8  3. 

MECHANICS'  LIENS. 

Action  to  enforce,  upon  contract  not  recorded  as 

required  by  law,  see  Contracts,  8  5. 
Admissions  in  pleading  in  action  to  enforce,  see 

Pleading,  8  3. 
Conclusiveness  of  judgment  in  mechanic's  lien 

foreclosure  as  against  chattel  mortgagee,  see 

Judgment,  8  9. 
Consolidation  of  actions  to  enforce,  see  Action, 

8  2. 
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Deposits  in  court  In  action  to  foreclose  me- 
chanics' liens,  see  Deposits  in  Court. 

Parties  bound  by  judgment  in  foreclosure  suit, 
see  Judgment,  §  9. 

Scope  and  extent  of  review  in  action  to  enforce, 
see  Appeal  and  Error,  §  11. 

§  1.    Nature,  grounds,  and  subject-mat- 
ter in  general. 

Construction  of  Code  Civ.  Proc.  §  1200,  as  to 
right  to  lien  of  materialmen,  where  the  con- 
tractor has  abandoned  the  work,  held  not  to 
violate  the  provision  of  the  Constitution  rec- 
ognizing the  right  to  mechanics'  liens. — C. 
Scheerer  &  Co.  v.  Deming  (Cal.)  165. 

That  a  member  of  a  partnership  is  surety  on 
the  bond  of  a  building  contractor  held  not  to 
debar  the  firm  of  which  he  is  a  member  from 
the  right  to  a  mechanic's  lien  on  the  building 
for  labor  or  materials  furnished.— Burnett  v. 
Glas  (Cal.)  423. 

The  right  to  a  mechanic's  lien  held  created 
by  Const,  art.  20,  §  15.— Goldtree  ▼.  City  of 
San  Diego  (Cal.  App.)  216. 

Under  Const,  art  20,  §  15,  held  there  may  be 
a  mechanic's  lien  for  labor  on  public  works  on 
the  fund  owing  therefor.— Goldtree  v.  City  of 
San  Diego  (Cal.  App.)  216. 

Bond  Act  1897  (Laws  1897.  p.  201,  c.  140), 
prescribing  another  remedy,  held  not  to  take 
away  right  to  a  mechanic's  lien  for  labor  on 
public  works.— Goldtree  v.  City  of  San  Diego 
(Cal.  App.)  216. 

The  lien  laws  do  not  authorize  mechanics', 
laborers'  or  materialmen's  liens  against  state 
buildings.— Rathbun  v.  State  (Idaho)  335. 

A  provision  in  a  building  contract  between  the 
state  and  a  contractor  held  not  to  authorize  the 
state  in  withholding  payments  from  the  con- 
tractor, and  paying  the  same  to  laborers  and 
materialmen,  unless  the  state  has  become  di- 
rectly responsible  to  such  men  by  contract— 
Rathbun  v.  State  (Idaho)  335. 

Under  a  stipulation  in  a  building  contract 
entered  into  between  the  state  and  the  contrac- 
tor the  state  held  not  entitled  to  withhold  from 
the  contractor  any  claims  allowed  by  reason  of 
the  claimants  having  either  worked  for  the 
'  contractor  or  having  furnished  material.— Rath- 
bun v.  State  (Idaho)  335. 

While  a  materialman's  lien  can  only  legally 
exist  when  perfected  as  prescribed  by  the  stat- 
ute, yet  the  statute,  being  remedial,  should  be 
liberally  construed,  and  a  substantial  compli- 
ance is  sufficient.— Tonopah  Lumber  Co.  v.  Ne- 
vada Amusement  Co.  (Nev.)  636. 

§  2.    Right  to  Hen. 

Under  Code  Civ.  Proc.  §  1200,  providing  the 
fund  to  which  lien  claimants  shall  be  entitled 
when  a  contract  is  abandoned  by  the  contractor, 
and  section  1184,  requiring  the  final  payment  to 
be  made  35  days  after  the  completion  of  the 
contract,  claimants  held  not  entitled  to  me- 
chanics' liens  where  the  contractor  bad  aban- 
doned the  contract;  and  section  1184  did  uot 
apply.— Hoffman-Marks  Co.  v.  Spires  (Cal.)  152 ; 
H.  Raphael  Co.  v.  Grote  (Cal.)  155. 

The  general  constitutional  principle  underly- 
ing mechanic's  lien  laws  ie  that  the  owner's  lia- 
bility is  limited  to  the  contract  price,  and, 
where  the  contractor  fails  to  do  the  work,  the 
owner  is  liable  only  for  the  proportion  of  the  con- 
tract price  representing  the  work  already  done. 
—Hoffman-Marks  Co.  v.  Spires  (Cal.)  152;  H. 
Raphael  Co.  v.  Grote  (Cal.)  155. 

A  materialman  having  furnished  materials  on 
the  sole  credit  of  a  vendee  in  possession  held 
not  entitled  to  change  the  account  so  as  to  in- 
clude the  vendor  after  delivering  the  material.— 
Belnap  v.  Condon  (Utah)  111. 


•Mere  expectation,  permission,  knowledge,  or 
acquiescence  by  a  vendor  in  the  act  of  a  vendee 
in  possession  in  improving  the  property  held  in- 
sufficient to  charge  the  vendor's  interest  with 
a  materialman's  lien  for  materials  furnished 
the  vendee  under  Comp.  Laws  1907,  I  1372.— 
Belnap  v.  Condon  (Utah)  111. 

•Under  Comp.  Laws  1907,  8  1372,  a  vendee 
in  possession  under  a  contract  of  sale  cannot 
charge  the  vendor's  interest  in  the  land  with 
lien  for  materials  furnished,  in  the  absence  of 

Jroof  of  express  or  implied  authority  to  do  so 
rom  the  vendor  or  subsequent  ratification  by 
her.— Belnap  v.  Condon  (Utah)  111. 

i  82.  One  who  bought  lumber  of  bis  em- 
ployer by  using  his  wages  and  cash,  and  fur- 
nished it  to  defendants  for  their  house,  is  en- 
titled to  a  materialman's  lien  for  the  price 
thereof.— Popiella  v.  Zolawenski  (Wash.)  972. 

|  3.    Proceeding!  to  perfect. 

A  contractor  cannot  recover  in  an  action  on 
a  contract  not  filed  and  recorded  as  required 
by  the  mechanics'  lien  law,  unless  there  is  a 
finding  of  the  reasonable  value  of  the  work. — 
I x)8  Angeles  Pressed  Brick  Co.  v.  Higgins  (Cal.) 
420. 

On  a  contract  for  a  building  In  accordance 
with  plans  and  specifications  referred  to,  they 
must  be  filed  as  a  part  of  it,  under  Code  Civ. 
Proc.  §  1183,  to  protect  the  property  from  me- 
chanics' liens,  and  the  contract  must  also  pro- 
vide, under  section  1184,  that  at  least  25  per 
cent,  of  the  contract  price  shall  not  be  payable 
until  at  least  35  days  after  completion.— Bur- 
nett v.  Glas  (Cal.)  423. 

The  method  of  notice  of  claim  of  mechanic's 
lien  for  labor  on  public  works  held  prescribed 
by  Code  Civ.  Proc.  8§  1183,  1184.-Goldtree  v. 
City  of  San  Diego  (Cal.  App.)  216,  218. 

Under  Code  Civ.  Proc.  §  1183,  requiring  con- 
tracts to  be  filed  and  recorded  to  give  a  me- 
chanic's lien  to  contractors,  materialmen,  etc., 
and  making  the  contract  wholly  void  unless 
filed,  the  effect  of  failure  to  file  and  record  the 
contract  stated.— Los  Angeles  Pressed  Brick  Co. 
v.  Higgins  (Cal.  App.)  414. 

The  general  purposes  and  construction  of 
Const,  art.  20,  §  15,  giving  mechanics'  liens  to 
contractors,  etc.,  and  authorizing  the  Legisla- 
ture to  provide  tor  their  enforcement,  and  Code 
Civ.  Proc  §  1183,  giving  a  right  to  such  lien 
and  stating  the  necessary  steps  to  establish  a 
lien,  stated.— Los  Angeles  Pressed  Brick  Co.  v. 
Higgins  (Cal.  App.)  414. 

•Under  Comp.  Laws,  Si  3881,  3889,  and  St. 
1903,  p.  51,  c.  32.  the  filing  by  a  materialman, 
of  a  claim  for  a  lien  for  all  the  materials  fur- 
nished from  time  to  time  held  valid.— Tonopah 
Lumber  Co.  v.  Nevada  Amusement  Co.  (Nev.) 
636. 

'Materials  for  the  construction  of  a  building 
held  furnished  under  an  entire  and  continuing 
contract.— Tonopah  Lumber  Co.  v.  Nevada 
Amusement  Co.  (Nev.)  636. 

S  132.  Statement  of  when  a  contract  is 
"completed,"  within  B.  &  C.  Comp.  §  5G44, 
fixing  time  for  filing  claim  for  mechanic's  lien. 
-Coffey  v.  Smith  (Or.)  1079,  1081,  1082. 

|  4.    Operation  and  effect. 

Under  Code  Civ.  Proc  9  1200,  requiring 
the  value  of  work  done  and  materials  furnished 
to  be  estimated  on  the  basis  of  the  whole  con- 
tract price,  the  method  of  making  such  estima- 
tion stated  where  the  contract  was  abandoned. 
—Hoffman-Marks  Co.  v.  Spires  (Cal.)  152;  11. 
Raphael  Co.  v.  Grote  (Cal.)  155. 

Under  Code  Civ.  Proc.  S  1186,  the  right  of  a 
materialman  to  a  lien  is  fixed  as  of  the  time 
when  the  delivery  of  material  is  commenced, 
as  between  him  and  a  mortgagee,  as  well  as 
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lien  claimants.— Burnett  v.  Glas  (Cel.) 


f  5.  Enforcement. 

Under  Code  Civ.  Proc.  §  1200,  in  an  action 
for  a  mechanic's  lien  by  materialmen,  the  work 
having  been  abandoned  by  the  contractor,  held 
the  issue  of  the  reasonable  cost  of  completing 
the  work  was  immaterial. — C.  Scheerer  &  Co.  t. 
Deming  (Cal.)  166. 

On  a  foreclosure  of  mechanics'  liens,  decree 
may  properly  direct  a  sale  of  the  property  in 
fee  and  the  application  of  the  proceeds  to  the 
payment  of  all  liens  in  the  order  of  priority, 
including  a  mortgage,  although  it  is  not  due.— 
Burnett  v.  Glas  (Cal.)  423. 

In  a  decree  foreclosing  mechanics'  liens,  the 
court  may  allow  interest  prior  to  judgment,  on- 
less  the  amount  due  is  unliquidated  until  fixed 
by  the  judgment.— Burnett  v.  Glaa  (Cal.)  423. 

The  right  to  a  mechanics'  lien  is  purely  stat- 
utory; and,  to  sustain  an  action  to  foreclose 
such  a  lien,  the  complaint  must  show  a  sub- 
stantial compliance  with  the  requirements  of 
the  statute.— Davis  v.  Treacy  (Gal.  App.)  78. 

*A  complaint  held  not  to  show  a  compliance 
with  Code  Civ.  Proc.  §  1187,  relating  to  me- 
chanics' liens,  and  hence  not  to  state  a  cause 
of  action  for  the  foreclosure  of  a  mechanic's 
lien.— Davis  v.  Treacy  (Cal.  App.)  78. 

An  employe  of  a  subcontractor  held  not  en- 
titled to  personal  judgment  against  the  con- 
tractor in  a  mechanic's  lieu  case. — Goldtree  v. 
City  of  San  Diego  (Cal.  App.)  216,  218. 

A  mechanic's  lien  held  to  be  of  equitable  co 
nizance— Goldtree  v.  City  of  San  Diego  {T 
App.)  216,  218. 

In  proceedings  to  foreclose  mechanics'  liens, 
the  payment  of  attorney's  fees  to  successful 
lien  claimants  was  erroneous,  and  the  direction 
that  they  be  paid  from  the  sum  deposited  for 
discharging  the  liens  was  void.— Los  Angeles 
Pressed  Brick  Co.  v.  Higgins  (Cal.  App.)  414. 

In  an  action  by  contractors,  materialmen,  etc., 
to  forclose  mechanics'  liens,  the  proper  man- 
ner of  distributing  the  amounts  paid  into  court 
by  the  owner  stated.— Los  Angeles  Pressed 
Brick  Co.  v.  Higgins  (Cal.  App.)  414. 

A  lien  claimant  whose  lien  has  been  declared 
invalid  may,  in  an  action  to  foreclose  the  lien, 
obtain  a  personal  judgment  against  the  con- 
tractor to  whom  the  materials  were  furnished. 
—Los  Angeles  Pressed  Brick  Co.  v.  Higgins 
(Cal.  App3  414. 

The  owner  is  rendered  liable  to  materialmen, 
subcontractors,  etc.,  only  by  reason  of  a  valid 
lien,  and  neither  is  entitled  to  a  personal  judg- 
ment arainst  him.— Los  Angeles  Pressed  Brick 
Co.  v.  Higgins  (Cal.  App.)  414. 

Where  a  mechanic's  lien  fails,  it  is  only  in 
the  absence  of  an  express  contract  that  the 
right  of  a  contractor  against  the  owner,  and 
of  materialmen  against  the  contractor,  to  a 
personal  judgment,  depends  upon  a  qnantum 
meruit,  quantum  valebant,  or  implied  contract; 
and  the  right  to  recover  judgment  in  such  case 
does  not  depend  upon  the  constitutional  provi- 
sion giving  a  lien  or  upon  the  mechanic's  Hen 
law.— Los  Angeles  Pressed  Brick  Co.  v.  Higgins 
(Cal.  App.)  414. 

Since  .a  lien  claimant  whose  Hen  has  been 
declared  invalid  may,  in  an  action  to  enforce 
the  lien,  obtain  a  personal  judgment  against  the 
contractor,  the  latter  should  be  made  a  defend- 
ant in  the  action.— Los  Angeles  Pressed  Brick 
Co.  v.  Higgins  (Cal.  App.)  414. 

The  statute  having  provided  for  the  payment 
out  of  the  owner's  property  of  all  valid  Hens 
established  against  it,  in  an  action  against  the 


owner  by  the  contractor,  the  owner  may  set 
up  such  payments  as  credits  in  the  same  man- 
ner as  he  may  any  defense  in  an  ordinary  ac- 
tion.—Los  Angeles  Pressed  Brick  Co.  v.  Hig- 
gins (Cal.  App.)  414. 

The  purpose  and  construction  stated  of  the 
statute  giving  mechanics'  liens  to  contractors, 
materialmen,  eta,  enacted  in  obedience  to  Const, 
art.  20,  I  16,  giving  such  lien  and  requiring 
the  Legislature  to  provide  for  its  enforcement. 
—Los  Angeles  Pressed  Brick  Co.  v.  Higgins 
(Cal.  App.)  414. 

Under  Code  Civ.  Proc  I  1197,  a  separate  ac- 
tion on  the  debt  for  materials  furnished  by 
materialmen  may  be  maintained.— Los  Angeles 
Pressed  Brick  Co.  v.  Higgins  (Cal.  App.)  414. 

The  debt  created  by  furnishing  materials  and 
the  materialman's  lien  given  therefor  are  dis- 
tinct matters,  and  the  debt  may  be  enforced 
as  any  other  debt,  while  the  lien  exists  only  by 
statute,  and  must  be  enforced  under  Code  Civ. 
Proc.  S  1198.— Los  Angeles  Pressed  Brick  Co. 
v.  Higgins  (Cal.  App.)  414. 

•A  complaint,  in  an  action  to  foreclose  a  ma- 
terialman's Hen,  held  to  sufficiently  charge  the 
owners  with  knowledge  of  the  construction  of 
the  building  by  a  lessee,  within  Comp.  Laws,  $ 
3889.— Tonopah  Lumber  Co.  v.  Nevada  Amuse- 
ment Co.  (Nev.)  636. 

S  271.  The  complaint  to  enforce  a  mechanic's 
lien  held  not  to  show  the  claim  for  lien  was 
filed  within  60  days  after  completion  of  con- 
tract as  required  by  B.  &  C.  Comp.  $  6644.— 
Coffey  v.  Smith  (Or.)  1079,  1081,  1082. 

The  authority  of  a  vendee  in  possession  to 
improve  the  property  given  by  the  vendor,  so 
as  to  charge  the  vendor's  interest  with  a  lien 
for  materials  furnished  to  the  vendee,  may  be 
shown  by  any  parol  agreement  between  them 
from  which  such  authority  might  appear  or  be 
inferred.— Belnap  v.  Condon  (Utah)  111. 

•Where  an  action  to  foreclose  a  mechanic's 
lien  was  not  brought  within  eight  months  after 
filing  the  claim,  the  lien  lapsed,  since  such  a 
lien  does  not  bind  the  property  longer  than  that, 
unless  an  action  has  been  commenced  to  en- 
force it.— Rees  v.  Wilson  (Wash.)  245. 


See  Poisons. 


MEDICINES. 


MEETINGS. 


Of  municipal  council,  see  Municipal  Corpora- 
tions, §  2. 

MENTAL  CAPACITY. 

To  execute  deed,  see  Deeds,  5  3. 


Of  cause  of 
ment,  {  8. 


MERGER. 

action  in  judgment,   see  Judg- 


MINES  AND  MINERALS. 

Deposits  in  court  in  action  by  lessor  of  mine, 
see  Deposits  in  Court. 

Grounds  for  new  trial  in  action  to  quiet  title 
to  mining  claims,  see  New  Trial,  $  2. 

Mine  owners  as  employers,  see  Master  and  Serv- 
ant, t§  2,  6,  10. 

Resulting  trust  in  mineral  land,  see  Trusts,  |  1. 

Subject-matter  of  set-off  in  action  for  violation 
of  mining  lease,  see  Set-Off  and  Counterclaim, 
J2. 
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|  1.    Title,   conveyances,   and  contracts. 

8  54.  A  defect  in  title  as  to  a  small  part  of 
the  property,  not  known  to  the  vendee  during 
a  delay  in  installing  a  redaction  plant  under 
the  contract,  held  no  excuse  for  the  delay.— 
Brown  v.  Gordon-Tiger  Mining  &  Reduction  Co. 
(Colo.)  1042. 

S  54.  A  vendor's  failure  to  furnish  vendee 
with  a  schedule  of  liens  held  insufficient  to  ex- 
cuse the  vendee's  delay  in  building  a  reduction 
plant,  as  required  by  the  contract.— Brown  v. 
Gordon-Tiger  Mining  &  Reduction  Co.  (Colo.) 
1042. 

S  54.  Neither  a  garnishment  proceeding 
against  vendors,  nor  the  opinion  of  the  vendee's 
engineer,  held  to  justify  the  vendee's  refusal  to 
construct  a  reduction  plant  on  the  property,  as 
required  by  contract.— Brown  v.  Gordon-Tiger 
Mining  &  Reduction  Co.  (Colo.)  1042. 

S  2.    Operation  of  mines,  quarries,  and 
wells. 

•A  transaction  held  a  mining  partnership. — 
Walker  v.  Bruce  (Colo.)  250. 

•A  mining  partnership  exists  where  the  sev- 
eral owners  of  a  mine  co-operate  in  the  work- 
ing of  it— Walker  v.  Bruce  (Colo.)  250. 

MISJOINDER. 

Of  causes  of  action,  see  Action,  |  2. 
Of  parties,  see  Parties,  f  3. 

MISREPRESENTATION. 


See  Fraud. 


MISTAKE. 


Ground  for  recovery  of  payments,  see  Payment, 
8  1. 

Ground  for  recovery  of  tax  paid,  see  Taxation, 

MODIFICATION. 

Of  contract,  see  Contracts,  |  3 ;  Sales,  §  3. 

MONEY  LENT. 

Answer  in  pleading  in  general,  see  Pleading,  g  3. 
Grounds  for  new  trial,  see  New  Trial,  f  2. 

In  an  action  for  money  loaned,  an  instruc- 
tion that  defendants  admit  that  plaintiff  loaned 
them  the  sums  of  money  claimed  held  not  ob- 
jectionable as  misleading  the  jury  to  believe 
that  defendants  had  admitted  they  had  received 
all  the  money  as  a  loan.— Hendelman  v.  Kahan 
(Wash.)  109. 

MONEY  RECEIVED. 

Conclusion  in  pleading,  see  Pleading,  |  1. 
Determination  and  disposition  of  cause  on  ap- 
peal, see  Appeal  and  Error,  §  25. 
Recovery  of  payment  in  general,  see  Payment, 

Recovery  of  tax  paid,  see  Taxation,  f  1. 

•Allegations  held  insufficient  on  general  de- 
murrer as  a  count  for  money  had  and  received, 
there  being  no  allegation  that  the  money  was 
received  for  the  use  of  plaintiff's  assignors.— 
Fox  v.  Monahan  (Cal.  App.)  765. 

*Form  of  a  count  for  money  had  and  received 
stated.— Fox  v.  Monahan  (Cal.  App.)  7G5. 

'Allegations  held  to  sufficiently  state  a  cause 
of  action  for  money  had  and  received  as  against 
general  demurrer.— Fox  v.  Monahan  (Cal.  App.) 
765. 

•The  action  for  money  had  and  received  will 
lie  whenever  defendant  has  received  money 
which  in  equity  and  good  conscience  he  should 


to  plaintiff.— Fox  v.  Monahan  (CaL  App.) 


Plaintiff  held  not  entitled  to  recover  money, 
paid  to  discharge  a  note  assumed  by  him,  as  a 
condition  precedent  to  securing  a  loan.— Holmes 
v.  Riggs  (Or.)  551.  ' 

MONOPOLIES. 

Grants  of  privileges  or  immunities,  see  Constitu- 
tional Law,  |  6. 

MOOT  CASE. 

Ground  for  dismissal  of  appeal,  see  Appeal  and 
Error,  |  9. 

MORTGAGES. 

Appearance  after  judgment  in  foreclosure,  see 
Appearance. 

Appellate  jurisdiction  of  particular  courts  of 
action  to  set  aside  default  in  foreclosure,  see 
Courts,  §  6. 

Authority  of  agent  to  settle  mortgage  debt,  see 

Principal  and  Agent,  f  8. 
Constructive   trusts   between  mortgagees,  see 

Trusts,  |  1. 

Default  decree  in  foreclosure,  see  Judgment,  f  1. 

Determination  of  cause  on  appeal  in  foreclosure, 
see  Appeal  and  Error,  f  25. 

Operation  and  effect  of  limitations  on  note  se- 
cured by  mortgage,  see  Limitation  of  Actions. 

Mortgage*  of  particular  species  of,  or  estates  or 

interest  in,  property. 
See  Homestead,  8  2. 

Leaseholds,  see  Landlord  and  Tenant,  |  2. 
Personal  property,  see  Chattel  Mortgages. 

§  1.  Requisites  and  validity. 

•Evidence  held  not  to  show  that  a  deed  abso- 
lute on  its  face  was  a  mortgage.— Elliott  v.  Bo- 
zorth (Or.)  632. 

•On  the  issue  whether  a  deed  absolute  on  its 
face  was  intended  as  a  mortgage,  the  subsequent 
acts  and  admissions  of  the  parties  must  be  con- 
sidered as  evidence  corroborative  of  a  previous- 
ly existing  intent  shown  to  exist— Elliott  v.  Bo- 
zorth (Or.)  632. 

The  rule  that,  where  the  result  of  the  evi- 
dence on  the  issue  whether  a  deed  absolute  on 
its  face  waB  a  mortgage  is  to  produce  doubt, 
the  courts  incline  to  construe  the  transaction  to 
be  a  mortgage  applies  where  there  is  an  agree- 
ment to  reconvey.— Elliott  v.  Bozorth  (Or.)  632. 

•A  deed  absolute  on  its  face  may  be  shown 
by  parol  to  be  a  mortgage.— Elliott  v.  Bozorth 
(Or.*)  632. 

•The  burden  of  showing  that  a  deed  was  in- 
tended as  a  mortgage  rests  on  the  one  who  as- 
serts that  fact,  which  must  be  shown  by  clear 
and  satisfactory  evidence.— Elliott  v.  Bozorth 
(Or.)  632. 

•Whether  a  deed  absolute  on  its  face  was  in- 
tended as  a  mortgage  held  based  on  the  inten- 
tion of  the  parties  as  determined  from  the  facts. 
-Elliott  v.  Bozorth  (Or.)  632. 

•In  an  action  to  foreclose  a  mortgage,  the 
execution  of  the  note  and  mortgage  being  ad- 
mitted, the  burden  was  on  defendant  to  show 
fraud  in  their  execution.— Waymire  v.  Shipley 
(Or.)  807. 

•Where  the  statements  of  the  seller  of  patent 
rights  as  to  the  value  and  merit  of  the  instru- 
ments were  mere  statements  of  opinion,  upon 
which  the  purchaser  was  not  entitled  to  rely, 
they  would  not  vitiate  the  mortgage  given  to  se- 
cure the  purchase  price.— Waymire  t.  Shipley 
(Or.)  807. 
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•Where  patent  rights  were  sold  to  defendant 
with  the  privilege  to  him  of  purchasing  the 
manufactured  instruments  from  another,  such 
privilege  held  not  a  condition  precedent  to  the 
validity  of  the  mortgage  given  for  the  purchase 
money.— Waymire  v.  Shipley  (Or.)  807. 

f  82.  Deed  held  not  to  have  been  intended 
as  a  mortgage— G  us  tin  v.  Crockett  (Wash.) 
1091. 

$  2.    Recording  and  registration. 

•A  mortgage  is  filed,  within  Wilson's  Rev.  & 
Ann.  St.  1003.  §  1284,  when  it  is  delivered  to 
the  proper  officer  and  by  him  received  for  record, 
and  the  neglect  or  mistake  of  the  register  of 
deeds  in  recording  the  instrument  does  not  affect 
it.— Covington  v.  Fisher  (Okl.)  615. 

8  3.  Payment  or  performance  of  eon- 
dition,  release,  and  satisfaction. 

A  mortgagee  who,  having  actual  knowledge  of 
a  subsequent  lien  against  parcels  of  the  mort- 
gaged premises,  releases  other  parcels,  held  to 
discharge  the  parcels  subject  to  such  junior 
lien,  wholly  or  partly,  from  liability  under  the 
mortgage.— Schaad  v.   Robinson   (Wash.)  104. 

A  mortgagee  who  has  knowledge  in  fact  of  the 
existence  of  a  junior  lien  affecting  a  part  of 
the  mortgaged  premises  held  not  entitled  to  re- 
lease the  other  part  of  the  property,  and  rely 
on  the  excuse  that  the  lienholder  did  not  give 
him  formal  notice  of  his  rights. — Schaad  v.  Rob- 
inson (Wash.)  104. 

|  4.  Foreclosure  by  action. 

Where  a  mortgagor,  prior  to  an  action  to 
foreclose  a  first  mortgage,  made  a  deed  to  the 
holders  of  second  and  third  mortgages,  but 
which  deed  was  really  a  mortgage,  he  is  not 
entitled  to  an  accounting  in  an  action  brought 
by  the  second  mortgagee,  who  purchased  at  the 
foreclosure  sale,  to  recover  rent. — Haag  v. 
Baker  (Kan.)  473. 

•In  an  action  to  foreclose  a  mortgage,  there 
being  no  proof  of  the  attorney's  fee  claimed 
by  plaintiff,  the  amount  of  the  fee  as  claimed 
will  not  be  included  in  the  judgment.— Waymire 
v.  Shipley  (Or.)  807. 

•An  order  confirming  a  sale  under  foreclosure, 
entered  after  the  decree  was  vacated,  under  B. 
&  C.  Comp.  {  59,  but  before  the  entry  of  another 
decree,  held  void,  and  to  confer  no  rights  on 
the  purchaser.— Waymire  v.  Shipley  (Or.)  807. 

•Under  B.  &  C  Comp.  f  59,  permitting  a  de- 
fendant to  defend  in  certain  cases  after  judg- 
ment, and  section  398,  providing  that  the  former 
section  shall  apply  to  suits  in  equity,  the  term 
"judgment"  as  used  therein  held  to  include  a 
decree  of  mortgage  foreclosure. — Waymire  v. 
Shipley  (Or.)  807. 

In  a  suit  to  foreclose  a  mortgage,  certain  al- 
legations of  the  answer  held  not  too  general,  or 
in  the  nature  of  conclusions.— Schaad  v.  Robin- 
son (Wash.)  104. 

In  a  suit  to  foreclose  on  a  part  of  mortgaged 
premises,  an  answer  by  a  defendant  claiming  a 
junior  lien  on  such  part  held  to  sufficiently  al- 
lege notice  to  plaintiff  of  the  existence  of  such 
lien  at  the  time  of  his  release  of  the  other  part 
of  the  premises  from  liability  under  the  mort- 
gage.—Schaad  v.  Robinson  (Wash.)  104. 

In  a  suit  to  foreclose  a  part  of  the  premises 
covered  by  a  mortgage,  an  answer  held  to  state 
a  good  defense  as  against  a  demurrer.— Schaad 
v.  Robinson  (Wash.)  104. 

•Where  community  property  was  mortgaged, 
the  children  of  the  mortgagors  were  necessary 
parties  to  a  suit  to  foreclose  the  mortgage  after 
the  husband's  death.— Schlarb  v.  Castaing 
(Wash.)  289. 

•A  purchaser  at  a  foreclosure  sale  held  to  ac- 
quire the  equitable  title  which  became  absolute 


in  him  on  the  failure  to  redeem  within  the 
statutory  time.— Young  v.  Davis  (Wash.)  506. 

MOTIONS. 

For  particular  purposes  of  relief. 
Arrest  of  judgment  in  criminal  prosecutions, 

see  Criminal  Law,  f  16. 
Direction  of  verdict  in  civil  actions,  see  Trial, 

§  4. 

Dismissal  of  appeal,  see  Appeal  and  Error,  f  9. 

Dismissal  or  nonsuit,  on  trial,  see  Trial,  i  4. 

New  trial  in  civil  actions,  see  New  Trial,  {  3. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law,  (  16. 

Opening  or  setting  aside  default  judgment,  see 
Judgment,  S  1. 

Presentation  of  objections  for  review,  see  Ap- 
peal and  Error,  §  3. 

Quashing  indictment  or  information,  see  In- 
dictment and  Information,  §  6. 

Relating  to  pleadings,  see  Pleading,  &  8. 

Setting  aside  execution  sale,  see  Execution,  §  2. 

Striking  out  evidence,  see  Trial,  i  2. 

Taxation  of  costs,  see  Costs,  §  4. 

MULTIPLICITY  OF  SUITS. 

Injunction  to  prevent,  see  Injunction,  f  1. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Towns. 

Allegations  of  answer  in  action  to  cancel  street 
assessment,  see  Pleading,  8  3. 

Estoppel  against,  see  Estoppel,  §  2. 

Exercise  of  power  of  eminent  domain,  see  Emi- 
nent Domain,  §  3. 

Injuries  to  traveler  on  street  by  contact  with 
telephone  wire,  see  Telegraphs  and  Telephones, 
I  I- 

Judicial  power  of  police  judge,  see  Constitution- 
al Law,  |  2. 

Mandamus,  see  Mandamus,  15  1,  2,  3. 

Mayors'  courts,  see  Courts,  {>  4. 

Ordinances  as  impairing  obligation  of  contracts, 
see  Constitutional  Law,  f  5. 

Ordinances  delegating  legislative  powers,  see 
Constitutional  Law,  S  2. 

Ordinances  interfering  with  interstate  com- 
merce, see  Commerce,  §  1. 

Ordinances  regulating  location  of  livery  stables, 
see  Livery  Stable  Keepers. 

Ordinances  relating  to  intoxicating  liquors,  see 
Intoxicating  Liquors. 

Persons  entitled  to  raise  constitutionality  of 
ordinances,  see  Constitutional  Law,  §  1. 

Quo  warranto  to  oust  city  from  exercising  un- 
warranted powers,  see  Quo  Warranto,  §  1. 

Quo  warranto  to  oust  mayor,  see  Quo  War- 
ranto, I  1. 

Registration  of  voters  in  municipal  elections,  see 

Elections,  §|  2,  12. 
Regulation  of  liquor  traffic,  see  Intoxicating 
•   Liquors,  |  4. 

Street  railroads,  see  Street  Railroads. 

Validity  of  ordinance  enacted  under  void  stat- 
utes, see  Statutes,  f  1. 

Validity  of  ordinances  prohibiting  sale  of  liq- 
uors as  taking  property  without  compensa- 
tion, see  Eminent  Domain,  fi  1. 

Water  supply,  see  Waters  and  Water  Courses, 
*5. 

|  1.    Creation,      alteration,  existence, 
and  dissolution. 

A  notice  of  an  annexation  election  given  ac- 
cording to  the  express  requirements  of  the 
annexation  act  of  March  19,  1889  (St.  1889.  p. 
358.  c.  247).  held  not  void  because  too  short  to 
permit  some  electors  to  register  (Pol.  Code,  f 
1094).— People  v.  City  of  Los  Angeles  (Cal.)  311. 

A  city  charter  provision  for  the  publication 
of  ordinances  ordering  elections  for  10  days 
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held,  to  relate  only  to  elections  had  entirely  in 
the  city,  and  to  have  no  application  to  an  an- 
nexation election  held  partly  in  and  partly  with- 
out the  city— People  v.  City  of  Los  Angeles 
(Cal.)  311. 

•Proceedings  to  annex  territory  to  a  city  being 
had  under  a  general  law  (Act  March  19,  1888 
[St.  1889,  p.  358,  c  247]),  which  controls  a 
city  charter  provision,  except  as  to  "municipal 
affairs,"  the  proceeding  is  not  void  because  an 
ordinance  calling  a  special  annexation  election 
complying  with  the  general  law  was  not  pub* 
lished  as  prescribed  by  the  city  charter  for 
ordinances  calling  elections.— People  t.  City  of 
Los  Angeles  (Cal.)  311. 

It  is  no  objection  to  the  annexation  of  terri- 
tory to  a  city  that  it  might  prevent  future  ex- 
pansion of  another  municipality  in  the  direction 
of  the  annexed  territory.— People  v.  City  of  Los 
Angeles  (Cal.)  311. 

It  is  no  objection  to  the  annexation  of  terri- 
tory to  a  city  that  the  effect  of  the  extension 
will  be  to  compel  at  some  future  time  the  con- 
solidation of  smaller  cities  with  the  extended 
city— People  v.  City  of  Los  Angeles  (Cal.)  311. 

The  law  contemplating  that  cities  may  be- 
come contiguous,  St.  1883,  p.  97,  c.  49,  5  7,  pro- 
viding for  the  consolidation  of  cities  only  when 
so  situated,  held,  that  the  fact  that  the  annexa- 
tion of  outside  territory  causes  a  city  to  become 
contiguous  to  another  is  no  objection  to  the 
validity  of  the  annexation.— People  v.  City  of 
Los  Angeles  (Cal.)  311. 

•In  the  annexation  of  territory  to  a  city,  the 
courts  held  to  have  power  to  interfere  only 
where  some  substantial  provision  of  the  law  hag 
been  violated,  or  where  fraud  was  perpetrated 
in  the  matter  of  the  boundaries  or  the  extent  of 
the  annexed  district— People  v.  City  of  Los  An- 
geles (Cal.)  811. 

•Under  the  annexation  act  of  March  19,  1889 
(St.  1889,  p.  358,  c.  247),  the  power  to  alter 
municipal  boundaries,  and  to  decide  upon  the 
shape,  size,  etc.,  of  annexed  territory,  held  to 
be  conferred  directly  upon  the  voters,  and  that 
no  authority  is  conferred  on  any  legislative 
body  or  court  to  review  their  acts.— People  v. 
City  of  Los  Angeles  (Cal.)  311. 

Const,  art.  18  5  3,  subds.  "a,"  •*b"  (Bunn's 
Ed.  §§  413,  414),  providing  for  a  general  elec- 
tion in  cities  of  a  board  of  freeholders  to  pre- 
pare a  charter  for  adoption,  is  self-executing, 
without  additional  legislation.— State  v.  Scales 
(Okl.)  584. 

A  board  of  freeholders,  elected  to  prepare  a 
city  charter  under  Const,  art.  18,  S  8  (Bunn's 
Ed.  §S  413,  414),  have  no  authority  to  adopt 
an  ordinance  for  the  nomination  and  election  of 
such  elective  officers  as  may  be  provided  for  in 
the  charter,  independent  of  the  reserved  right 
of  the  people  to  ratify  or  reject  the  charter. — 
State  v.  Scales  (Okl.)  584. 

An  election  ordinance,  adopted  by  the  board 
of  freeholders  under  Const,  art.  18,  §  3  (Bunn's 
Ed.  |{  413,  414),  providing  for  the  nomination 
prior  to  the  election  and  the  election  at  the 
same  time  that  the  proposed  charter  is  voted  on 
of  elective  officers,  is  of  no  force  until  the 
ordinance  has  been  ratified  by  the  electors. — 
State  v.  Scales  (Okl.)  584. 

•A  city  of  the  second  class  in  the  Indian  Ter- 
ritory prior  to  the  admission  of  the  state,  having 
a  population  of  more  than  2,500,  became  on  ad- 
mission of  the  state,  under  Const.  Schedule,  f 
10.  a  city  of  the  first  class.— State  v.  Ledbetter 
(Okl.)  834. 

•Act  Feb.  20.  1908  (Bess.  Laws  1907-08,  p. 
183,  c.  12),  amending  an  act  providing  for  the 
incorporation  of  cities  of  the  first  class  and 
other  acts,  and  providing  for  the  incorporation 
and  government  of  cities  of  the  first  class,  does 


not  apply  to  cities  that  were  continued  or  be- 
came by  Const.  Schedule.  |  10,  cities  of  the  first 
class.— State  v.  Ledbetter  (Okl.)  834. 

•Const  art.  11,  8  2,  as  amended  June  4,  1900. 
construed,  and  held  to  deprive  the  Legislature 
of  the  power  to  enact  or  amend  municipal  char- 
ters, and  to  reserve  such  power  to  the  legal 
voters  of  the  municipality.— City  of  Eugene  v. 
Willamette  Valley  Co.  (Or.)  817. 

|  2.    Proceedings   of   council   or  other 
goveniiiig  body. 

•Act  March  27,  1897,  51  1,  4  (St  1897.  pp. 
190.  191,  c.  129),  held,  considered  with  the  eeu- 
eral  municipal  act  of  March  13,  1883  (St  1883. 
p.  93,  c.  49),  not  to  give  the  veto  power  to  the 
president  of  the  board  of  trustees  of  cities  of 
the  fifth  and  sixth  classes.— City  of  San  Buen- 
aventura v.  McGuire  (Cal.  App.)  526. 

•Act  Feb.  10,  1899  (Sees.  Laws  1899.  p.  193). 
|  13,  providing  for  special  meetings  of  city 
council,  held  complied  with.— Gale  v.  City  of 
Moscow  (Idaho)  828. 

•Entry  by  the  city  clerk  upon  the  journal  at 
the  time  of  a  special  meeting  setting  forth  the 
call,  the  object  nod  action  taken  held  a  suffi- 
cient compliance  with  Act  Feb.  10,  1899  (Seas. 
Laws  1899,  p.  193),  §  13.-Gale  v.  City  of  Mos- 
cow (Idaho)  828. 

§  106.  An  ordinance  amending  an  ordinance 
passed  by  an  incorporated  town  of  the  Indian 
Territory  granting  a  franchise  to  furnish  said 
town  with  light  and  heat  and  extending  the 
time  set  in  the  ordinance  amended,  is  an  ordi- 
nance of  "general  and  permanent  nature"  with- 
in Mansf.  Dig.  Ark.  f  924  (Ind.  T.  Ann.  St 
1899,  f  694).— Town  of  Sapulpa  t.  Sapulpa  Oil 
&  Gas  Co.  (Okl.)  1007. 

§  3.    Public  improvements. 

A  claim  that  payment  of  fees  of  attorney  for 
plaintiff  suing  to  foreclose  an  assessment  lien 
for  street  work  cannot  be  imposed  against  de- 
fendant held  not  determinable  on  a  demurrer  to 
complaint— Millsap  v.  Balfour  (Cal.)  668. 

The  municipal  incorporation  act  (St  1883,  p., 
256,  c.  49,  §  771),  relating  to  assessments  for 
street  improvements,  held  repealed  by  St  1885, 
p.  147,  c.  153,  in  so  far  as  it  is  inconsistent 
therewith.— Millsap  v.  Balfour  (Cal.)  668. 

•Under  St  1885,  pp.  147,  152,  c  153.  II  2,  7, 
a  lot  fronting  on  one  side  of  a  street  held  as- 
sessable for  the  cost  of  constructing  a  sidewalk 
along  the  opposite  side  of  the  street— Millsap 
v.  Balfour  (Cal.)  668. 

•Under  Code  Civ.  Proc.  I  378,  owners  in 
severalty  of  different  lots  may  join  as  plaintiffs 
in  a  suit  for  the  cancellation  of  the  warrant  of 
assessment  for  street  work. — Toomey  v.  Kno- 
bloch  (Cal.  App.)  529. 

Under  Street  Opening  Act  1903  (St  1903,  p. 
381,  c.  268)  |  19,  objectors  to  confirmation  of 
assessment  held  required  to  take  notice  that 
hearing  of  objections  will  be  at  the  first  regular 
meeting  of  the  city  council  after  expiration  of 
time  for  objections,  or  at  a  time  to  which  the 
hearing  is  then  adjourned.— Stoner  v.  City  Coun- 
cil of  City  of  Los  Angeles  (OaL  App.)  692, 

A  city  council,  by  not  hearing  objections  to 
confirmation  of  an  assessment  at  the  time  pro- 
vided by  Street  Opening  Act  1903  (St  1903,  p. 
381.  c.  268)  |  19,  held  to  lose  jurisdiction  to  act 
in  the  matter,  except  on  republication  of  no- 
tice, under  section  18  (page  380),  of  the  filing 
of  the  assessment— Stoner  v.  City  Council  of 
City  of  Los  Angeles  (Cal.  App.)  692. 

A  city  of  the  second  class  could  not  on  April 
22,  1886,  under  Gen.  St  1901,  §  1000,  bind  the 
city  in  an  ordinance  granting  a  franchise  to 
an  electric  light  company  to  extend  such  fran- 
chise beyond  21  years.— City  of  Clay  Center  v. 
Clay  Center  Light  ft  Power  Co.  (Kan.)  877. 
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An  ordinance  granting  a  franchise  to  a  light 
company  with  a  provision  for  an  extension  be- 
yond 21  years,  and  providing  the  city  should 
purchase  the  plant  after  such  time  on  refusal 
to  extend  the  franchise  is  void.— City  of  Clay 
Center  v.  Clay  Center  Light  &  Power  Co.  (Kan.) 
377. 

Seattle  City  Charter,  art  8,  §  17,  limiting 
property  owners'  rights  to  demand  repayment 
of  excess  remaining  in  a  special  assessment 
fund  to  two  years,  held  a  valid  statute  of  limi- 
tations, and  not  in  violation  of  Const,  art.  7, 
|  5— Miller  v.  City  of  Seattle  (Wash.)  55. 

Under  Seattle  City  Charter,  art  8,  §  17, 
where  there  was  an  excess  in  a  special  assess- 
ment fund  after  paying  the  cost  and  expenses 
of  the  improvement,  such  excess  belonged  to  all 
the  persons  who  had  contributed  to  the  fund 
in  proportion  to  the  amount  of  their  original 
valid  assessments— Miller  v.  City  of  Seattle 
(Wash.)  55. 

Under  Seattle  City  Charter,  art  8,  5  17, 
property  owners  not  having  applied  for  repay- 
ment from  the  excess  in  a  special  assessment 
fund  for  a  period  of  four  years  after  the  last 
outstanding  warrants  against  the  fund  were 

gaid.  the  claims  were  barred. — Miller  v.  City  of 
eattle  (Wash.)  55. 

•A  city  has  power  to  collect  a  penalty  and  in- 
terest on  delinquent  special  assessments  beyond 
the  necessities  of  the  fund,  which  become,  a  part 
of  the  fund.— Miller  v.  City  of  BeatUe  (Wash.) 
55. 

To  defeat  the  return  of  assessors  in  a  street 
improvement  proceeding  as  unjust,  evidence 
should  clearly  preponderate  against  the  return's 
correctness.— City  of  Seattle  v.  Felt  (Wash.) 
226. 

•The  amount  of  an  assessment  by  commis- 
sioners in  eminent  domain  proceedings  to  widen 
a  street  held  not  reached  by  an  improper  meth- 
od.—In  re  City  of  Seattle  (Wash.)  444;  City 
of  Seattle  v.  Meteor  Land  Co.,  Id. 

•Certain  objections  to  the  assessment  roll  in 
condemnation  proceedings  for  the  widening  of 
a  street  held  not  reviewable  on  appeal  from  a 
judgment  confirming  the  assessment  roll. — In  re 
City  of  Seattle  (Wash.)  444 ;  City  of  Seattle  v. 
Meteor  Land  Co.,  Id. 

S  488.  Where  property  exempt  from  assess- 
ment is  assessed  for  a  local  improvement  the 
owner  may  resist  the  assessment  at  any  time 
or  in  any  form.— Seattle  &  Puget  Sound  Pack- 
ing Co.  v.  City  of  Seattle  (Wash.)  1093. 

§  488.  An  owner  of  property  adjudged  in 
condemnation  proceedings  to  have  been  dam- 
aged in  excess  of  special  benefits  arising  from 
a  proposed  improvement  held  entitled  to  sue 
to  cancel  an  assessment  on  the  property,  though 
he  did  not  comply  with  Laws  1901.  p.  240,  § 
2.— Seattle  &  Puget  Sound  Packing  Co.  v.  City 
of  Seattle  (Wash.)  1093. 

§  488.  A  city  held  not  in  position  to  urge 
that  petitioners  for  a  public  improvement  were 
estopped  to  deny  the  authority  of  the  city  to 
levy  an  assessment  to  defray  the  expense  there- 
of.—Schuchard  v.  City  of  Seattle  (Wash.)  1106. 

§  517.  Under  Act  March  9,  1893  (Laws 
1893.  p.  189,  c.  84,  fi§  15,  22),  held  that,  where 
special  benefits  to  lots  from  a  public  improve- 
ment were  offset  against  the  damages  award- 
ed in  condemnation  proceedings,  a  subsequent 
assessment  against  the  lots  for  the  same  im- 
provement was  unauthorized.— Schuchard  v. 
City  of  Seattle  (Wash.)  1106. 

§  517.  Where  special  benefits  were  offset 
against  the  damages  awarded  in  condemnation 
proceedings,  held,  that  a  subsequent  assessment 
against  the  same  lots  for  the  same  improvement 
cannot  be  sustained  on  the  ground  that  the 


assessment  proceeding  and  condemnation  pro- 
ceeding were  independent.— Schuchard  v.  City 
of  Seattle  (Wash.)  1106. 

§  517.  Where  special  benefits  were  offset 
against  the  damages  awarded  in  condemnation 
proceedings,  held,  that  a  subsequent  assess- 
ment against  the  same  lots  for  the  same  im- 
provement cannot  be  sustained  on  the  ground 
that  conditions  have  changed  since  the  con- 
demnation proceedings. — Schuchard  v.  City  of 
Seattle  (Wash  )  1106. 

I  517.  Where  special  benefits  were  offset 
against  the  damages  awarded  in  condemnation 
proceedings,  held,  that  a  subsequent  assessment 
of  benefits  against  the  same  lots  for  the  some 
improvement  cannot  be  sustained  on  the  ground 
that  the  jury  in  the  condemnation  proceedings 
must  have  taken  into  consideration  the  assess- 
ment to  be  thereafter  levied.— Schuchard  v. 
City  of  Seattle  (Wash.)  1106. 

§  511.  A  defect  in  the  city  clerk's  certificate 
to  the  transcript  on  appeal  from  the  confirma- 
tion of  a  public  improvement  assessment  may 
be  cured  by  amendment.— Barrett  v.  City  of 
Seattle  (Wash.)  1109. 

§  511.  Service  on  the  city  clerk  of  notice 
of  filing  of  the  transcript  in  the  Superior 
Court,  as  required  by  Laws  1901,  p.  242,  c. 
118,  8  2,  on  appeal  from  the  confirmation  of 
a  public  improvement  assessment,  held  not  ju- 
risdictional, and  to  be  waived  by  the  general 
appearance  of  the  corporation  counsel.— Bar- 
rett v.  City  of  Seattle  (Wash.)  1109. 

|  511.  Defect  in  notice  of  appeal  from  ac- 
tion of  city  council  in  confirming  public  im- 
provement assessment  held  not  jurisdictional. 
—Barrett  v.  City  of  Seattle  (Wash.)  1109. 

S  508.  Where  a  city  clerk's  certificate  to  the 
transcript  on  appeal  from  a  public  improve- 
ment assessment  is  not  brought  up  in  the  rec- 
ord on  appeal  to  the  Supreme  Court,  its  sufli- 
ciency  cannot  be  determined.— Barrett  v.  City 
of  Seattle  (Wash.)  1109. 

i  4.    Police  power  and  regulations. 

A  city,  under  its  power  to  prohibit  alto- 
gether the  maintaining  a  public  billiard  or  poo] 
room,  may  vest  arbitrary  power  in  the  board 
of  trustees  to  grant  permits  to  certain  persons 
to  carry  on  the  business.— Ex  parte  Murphy 
(Cal.  App.)  199. 

•Under  Const,  art.  11,  §  11,  providing  that 
a  city  may  make  and  enforce  within  its  limits 
all  such  local,  police,  sanitary,  and  other  regula- 
tions as  are  not  in  conflict  with  general  laws, 
held  that  a  city  may  prohibit  entirely  the  main- 
tenance of  a  public  billiard  hall  and  poolroom 
for  hire.— Ex  parte  Murphy  (Cal.  App.)  199. 

*A  city  held  to  have  power  to  regulate  the 
business  of  maintaining  a  public  billiard  and  pool 
room,  by  allowing  a  certain  class  of  hotels  to 
operate  such  a  business  and  prohibiting  others, 
under  its  power  to  prohibit  the  business  en- 
tirely.—Ex  parte  Murphy  (Cal.  App.)  199. 

An  ordinance  prohibiting  billiard  or  pool 
tables  for  hire  or  public  use,  but  allowing  the 
proprietors  of  a  certain  class  of  hotels  to  obtain 
permits  to  maintain  such  tables  for  the  use  of 
regular  guests  only,  held  not  invalid  as  special 
and  class  legislation.— Ex  parte  Murphy  (Cal. 
App.)  199. 

•An  ordinance,  to  be  void  for  unreasonable- 
ness, must  be  clearly  unreasonable,  and  there 
must  be  evidence  of  weight  that  it  was  enacted 
by  mistake,  or  in  a  spirit  of  fraud  or  wanton- 
ness.—City  of  Seattle  v.  Hurst  (Wash.)  454. 

•An  ordinance  of  a  city  prohibiting  hack 
solicitors  from  soliciting  passengers  in  a  rail- 
road station  held  not  unreasonable. — City  of 
Seattle  v.  Hurst  (Wash.)  454. 
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I  5.    Use  and  regulation  of  publie  pla- 
ces, property,  and  works. 

•One  who  had  been  pushing  a  bicycle  along 
the  side  of  a  crowded  city  street  partially  ob- 
structed by  debris  was  not  guilty  of  any  neg- 
ligence in  mounting  the  bicycle  where  the  road 
was  clear  which  would  preclude  his  recovery 
for  an  injury  received  from  an  automobile 
which  suddenly  emerged  from  behind  a  car.  and 
collided  with  him.— Olsen  v.  Levy  (Cal.  App.) 
70. 

fi  082.  A  city  granting  a  franchise  to  fur- 
nish light  and  heat  by  means  of  natural  gas 
may  grant  a  similar  franchise,  unless  the  first 
franchise  was  made  exclusive  in  express  terms. 
—Town  of  Sapulpa  v.  Sapulpa  Oil  &  Gas  Co. 
(OU.)  1007. 

Where  the  full  width  of  a  street  is  open  for 
travel,  a  traveler  may  use  any  part  of  it.  and 
is  entitled  to  protection  against  the  unlawful 
acts  of  others.— Davidson  v.  Utah  Independent 
Telephone  Co.  (Utah)  124. 

♦In  an  action  for  injuries  to  plaintiff  in  a 
collision  with  a  team  at  a  street  crossing,  plain- 
tiff's contributory  negligence  held  to  preclude  a 
recovery.— Dim uria  v.  Seattle  Transfer  Co. 
(Wash.)  657. 

f  6.  Torts. 

§  744.  Under  General  Street  Law  (Vrooman 
Act  St.  1885,  pp.  100,  161,  c.  153,  88  22,  23), 
held  that,  where  sufficient  notice  is  given,  the 
superintendent  of  streets  is  liable  for  a  con- 
tractor's failure  to  erect  suitable  warnings  on 
an  obstruction  in  a  street. — Stockton  Automo- 
bile Co.  v.  Confer  (Cal.)  881. 

f  744.  Under  General  Street  Law  (Vrooman 
Act,  St.  1885,  pp.  160,  161.  c.  153.  §8  22,  23), 
facts  stated  held  not  to  relieve  the  superintend- 
ent of  streets  of  liability  for  injury  caused  by 
an  obstruction  in  a  street,  placed  there  by  a 
contractor.— Stockton  Automobile  Co.  v.  Confer 
(Cal.)  881. 

§  788.  Notice  of  an  obstruction  in  a  street 
held  sufficient,  under  General  Street  Law  (Vroo- 
man Act,  St.  1885,  pp.  160,  161,  c  153,  §§  22, 
2»)u— Stockton  Automobile  Co.  v.  Confer  (Cal.) 
881. 

§  798.  Where,  in  obstructing  a  street,  a 
contractor  erects  suitable  warning  to  travelers, 
the  city  need  not  take  like  precaution;  and 
the  city  or  a  responsible  person  may  avail  him- 
self in  his  defense  of  such  warnings.— Stockton 
Automobile  Co.  v.  Confer  (Cal.)  881. 

8  809.  Nature  of  duty  imposed  upon  the  su- 
perintendent of  streets  and  upon  contractors, 
by  General  Street  Law  (Vrooman  Act,  St.  1885, 
pp.  160,  161,  c.  153,  §8  22.  23).  stated.-Stock- 
ton  Automobile  Co.  v.  Confer  (Cal.)  881. 

8  809.  Rule  as  to  liability  for  injuries  caus- 
ed by  obstructions  in  a  street,  where  guards 
have  been  removed,  stated.— Stockton  Automo- 
bile Co.  v.  Confer  (Cal.)  881. 

8  819.  Evidence,  in  an  action  for  injury 
caused  by  an  obstruction  in  a  street,  held  to 
sustain  a  finding  that  the  obstruction  was  not 
guarded  in  a  suitable  manner.— Stockton  Au- 
tomobile Co.  v.  Confer  (Cal.)  881. 

8  821.  Whether  warnings  to  travelers  in  a 
street,  placed  upon  an  obstruction  therein,  are 
sufficient  is  a  question  of  fact. — Stockton  Au- 
tomobile Co.  v.  Confer  (Cal.)  881. 

•A  pedestrian,  injured  by  an  obstruction  on 
a  sidewalk,  held  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.— Webb  v.  Heintz 
(Or.)  753. 

•A  pedestrian  on  a  sidewalk  held  entitled  to 
assume  that  the  walk  is  safe. — Webb  v.  Heintz 
(Or.)  753. 

•Municipal  corporations  are  not  generally  li- 
able for  trespasses  by  their  officers  in  the  en- 


forcement of  void  enactments  in  the  attempted 
exercise  of  police  power.— Hall  v.  Dunn  (Or.) 
811. 

*A  notice  of  claim  against  a  city  for  injuries 
resulting  from  a  defective  sidewalk  held  suffi- 
cient.— Falldin  v.  City  of  Seattle  (Wash.)  658. 

•An  answer  to  a  special  interrogatory  in  an 
action  for  injuries  to  plaintiff  by  falling  into  a 
defectively  guarded  manhole  held  consistent  with 
a  general  verdict  in  plaintiff's  favor.— Perry  v. 
City  of  Centralia  (Wash.)  802. 

•In  an  action  for  injuries  to  plaintiff  by 
falling  into  an  insufficiently  guarded  manhole  at 
nisht,  defendant's  negligence  and  plaintiff's  con- 
tributory negligence  held  for  the  jury.— Perry  v. 
City  of  Centralia  (Wash.)  802. 

f  7.    Fiscal    management,    publie  debt, 
securities,  and  taxation. 

Const,  art.  13,  §  8,  providing  that  the  Legis- 
lature shall  require  each  taxpayer  to  deliver 
to  the  county  assessor  annually  a  sworn  state- 
ment of  property  owned  by  him  at  noon  of  th:- 
1st  Monday  of  March,  has  no  application  to 
the  assessment  of  property  in  incorporated 
cities  for  local  purposes.— City  of  Escondido  v. 
Escondido  Lumber,  Hay  &  Grain  Co.  (Cal.  App.) 
197 ;  Same  v.  Wohlford  (Cal.  App.)  199. 

Municipal  Corporation  Act,  6  871  (St.  1883. 
p.  273,  c.  49),  is  the  general  law  for  cities  ot 
the  sixth  class,  enacted  in  pursuance  of  Const, 
art.  11,  8  12,  making  it  the  duty  of  the  Legis- 
lature, by  general  laws,  to  vest  in  the  corporate 
authorities  of  municipalities  the  power  to  as- 
sess and  collect  taxes  for  municipal  purposes.— 
City  of  Escondido  v.  Escondido  Lumber,  Hay 
&  Grain  Co.  (Cal.  App.)  197 ;  Same  v.  Wohlford 
(Cal.  App.)  199. 

An  ordinance  changing  the  date  as  of  which 
assessment  for  taxes  should  be  made  from  that 
specified  in  Pol.  Code,  88  3628-3630,  held  to  be 
warranted  under  Municipal  Corporation  Act.  S 
871  (St  1883,  p.  273,  c.  49).-City  of  Escondido 
v.  Escondido  Lumber,  Hay  &  Grain  Co.  (Cal 
App.)  197 :  Same  v.  Wohlford  (Cal.  App.)  199. 

The  provision  of  Municipal  Corporation  Act. 
8  871  (St.  1883,  p.  273,  c.  49),  making  taxes 
assessed  a  lien  from  the  1st  Monday  in  March, 
acid  not  inconsistent  with  power  given  therein 
to  city  boards  of  trustees  to  fix  a  day  other 
than  that  to  which  the  assessment  shall  relate.— 
City  of  Escondido  v.  Escondido  Lumber,  Hay  St 
Grain  Co.  (Cal.  App.)  197 :  Same  v.  Wohlford 
(Cal.  App.)  199. 

8  864.  A  convention  hall,  to  be  owned,  con- 
trolled, and  used  exclusively  by  a  city,  to  ac- 
commodate public  gatherings  held  a  public  util- 
ity, within  the  meaning  of  that  term  an  used 
in  Const,  art  10,  8  27  (Bunn's  Ed.  8  293),  au- 
thorizing incorporated  cities  or  towns  to  be- 
come indebted  for  public  utilities.— State  v. 
Barnes  (Okl.)  997. 

•An  amendment  to  Eugene  City  Charter  (Sp. 
Laws  1905.  p.  274)  8  108,  held  but  a  re-enact- 
ment as  to  the  power  to  issue  sewer  bonds. — 
City  of  Eugene  v.  Willamette  Valley  Co.  (Or.) 
817. 

•Proposed  amendments  to  Eugene  City  Char- 
ter (Sp.  Laws  1905.  pp.  274.  275)  88  108.  112. 
held  to  involve  but  one  proposition,  and  properly 
submitted  to  the  voters  for  approval  or  rejec- 
tion as  one  proposition. — City  of  Eugene  v.  Wil- 
lamette Valley  Co.  (Or.)  817. 

•Eugene  City  Charter  (Sp.  Laws  1905,  p. 
275)  8  112,  construed,  and  held  to  provide  for 
the  payment  of  water  bonds  and  interest  out  of 
a  special  fund  provided  for,  and  also  out  of 
the  general  fund  as  a  municipal  debt. — City  *of 
Eugene  v.  Willamette  Valley  Co.  (Or.)  81*. 

•Special  assessment  warrants  issued  by  the 
city  of  Seattle  held  not  obligations  of  the  city, 
but  that  the  holders  were  required  to  look  to 


•Point  annotated,   lee  syllabus. 


Digitized  by 


INDEX. 


1207 


the  special  fund  for  payment— Jurey  City  of 
Seattle  (Wash.)  107. 

S   8.  Actions. 

Actions  against  municipal  corporations  held 
not  governed  by  Const,  art.  20,  8  6,  relative  to 
actions  against  the  state.— Goldtree  v.  City  of 
San  Diego  (Cal.  App.)  216,  218. 

*A  claim  against  the  city  of  Seattle  by  hold- 
ers of  special  assessment  warrants  for  misap- 
propriation of  moneys  in  the  special  assess- 
ment fund  held  a  claim  ez  delicto,  which  the 
claimant  was  bound  to  present  to  the  city  coun- 
cil, under  Seattle  City  Charter,  art.  4,  8  29, 
in  order  to  maintain  an  action  therefor  against 
the  city.— Jurey  v.  City  of  8eattle  (Wash.)  107. 

NAMES. 

Of  agricultural  societies,  see  Agriculture. 
Of  partnerships,  see  Partnership,  8  2. 

♦One  may  adopt  a  name  in  which  to  prosecute 
business,  and  may  sue  or  be  sued  in  such  name. 
— Emery  v.  Kipp  (Cal.)  17. 

•At  common  law  one  may  change  his  name  at 
will,  and  sue  or  be  sued  in  any  name  in  which 
he  is  known  and  recognized. — Emery  r.  Kipp 
(Cal.)  17. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  |  S. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

f    1.    Right,  of  public. 

*A  stream  down  which  logs  were  floated  held 
to  be  a  navigable  stream.— Trullinger  v.  Howe 
(Or.)  548. 

Plaintiff  held  not  entitled  to  claim  a  prescrip- 
tive right  to  unreasonably  interfere  with  naviga- 
tion by  the  maintenance  of  his  milldam— Trul- 
linger v.  Howe  (Or.)  548. 

•Plaintiffs'  milldam  erected  in  a  navigable 
stream  held,  under  the  circumstances,  an  ob- 
struction to  navigation. — Trullinger  v.  Howe 
(Or.)  548. 

•Plaintiffs,  as  riparian  proprietors,  may  main- 
tain a  milldam  across  a  navigable  stream  if  it 
does  not  materially  affect  its  use  as  a  highway, 
and  another  proprietor  cannot  retard  the  natur- 
al flow  or  store  it  by  means  of  dams  and  dis- 
charge the  accummulation,  to  plaintiffs'  injury. 
—Trullinger  v.  Howe  (Or.)  548. 

A  milldam  in  a  navigable  stream  is  not  unlaw- 
ful per  se,  and  another  proprietor  cannot  dis- 
charge water  into  it  to  its  injury,  even  if  such 
dam  was  an  obstruction  to  the  passage  of  logs 
to  some  extent,  but  must  seek  to  abate  the  ob- 
struction, or  to  recover  damages  for  the  injury. 
—Trullinger  v.  Howe  (Or.)  548. 

f  2.   Riparian  and  littoral  rights. 

While  the  public's  right  of  passage  in  a  navi- 

Sble  stream  is  to  some  extent  paramount  to 
;  use  by  riparian  owners,  it  must  be  exercised 
without  unnecessary  interference  of  the  rea- 
sonable use  of  the  stream  by  riparian  proprie- 
tors.—Trullinger  v.  Howe  (Or.)  548. 

NAVIGATION. 

See  Navigable  Waters,  |  1. 

NEGLIGENCE. 

Causing  death,  see  Death,  f  1. 
Measure  of  damages,  see  Damages,  |  8. 
Request  for  instructions  in  action  for,  see  Trial, 
8  5. 


By  particular  clastes  of  person*. 

See  Carriers,  58  2,  8;  Municipal  Corporations, 
8  6;  Railroads,  8  8. 

Employers,  see  Master  and  Servant,  88  1-10. 

Vessel  owners,  see  Shipping,  8  1. 

Water  companies,  see  Waters  and  Water  Cours- 
es, 8  5. 

Condition  or  use  of  particular  species  of  prop- 
erty, works,  machinery,  or  other  instru- 
mentalities. 

See  Animals;  Electricity;  Highways.  8  2; 
Railroads,  8  3;   Street  Railroads,  8  L 

Contributory  negligence. 

As  question  for  jury,  see  Negligence,  8  2. 

Of  passenger,  see  Carriers,  8  3. 

Of  person  injured  by  operation  of  railroad,  see 
Railroads.  8  3. 

Of  person  killed  by  electricity,  see  Electricity. 

Of  servant,  see  Master  and  Servant,  88  7,  10. 

Of  traveler  on  highway,  see  Municipal  Corpora- 
tions, 8  5. 

Of  traveler  on  street,  see  Municipal  Corpora- 
tions, 8  6. 

8  1.    Contributory  negligence. 

8  83.  One  who  discovers  the  peril  of  an- 
other, and  that  he  cannot  escape  or  does  not 
try  to  do  so.  must  use  all  reasonable  care  to 
avoid  injuring  the  imperiled  person;  and  a 
failure  to  do  so  renders  him  liable,  notwith- 
standing the  other's  negligence.— Neary  v.  Nor- 
thern Pac  Ry.  Co.  (Mont  )  944. 

8  2.  Actions. 

•What  are  questions  for  the  jury  in  negligence 
cases  stated.— Johnson  v.  Southern  Pac.  R.  Co. 
(Cal.)  520. 

8  125.  Where  the  act  resulting  in  an  injury 
is  not  negligence  per  se,  it  is  competent  to 
show  that  others  experienced  in  the  same  busi- 
ness, under  similar  circumstances,  pursued  the 
same  course,  but  such  evidence  is  inadmissible 
where  the  injury  has  no  connection  with  the 
method  adopted.— Neary  v.  Northern  Pac.  Ry. 
Co.  (Mont)  944. 

•Contributory  negligence  held  for  the  jury, 
when  there  is  a  conflict  in  the  evidence,  or 
when  different  inferences  may  be  drawn  from 
the  undisputed  facts.— Webb  v.  Heintz  (Or.) 
753. 

•Where  reasonable  men  may  differ  as  to  the 
inference  to  be  drawn  from  the  evidence  in  a 
personal  injury  action,  the  inference  is  for  the 
jury— Hilgar  v.  City  of  Walla  Walla  (Wash.) 
498. 

•Evidence  held  to  sustain  verdict  for  plaintiff 
for  injuries  alleged  to  have  been  received  by 
falling  over  a  cellar  door.— JohnB  v.  Ash  (Wash.) 
748. 

8  121.  The  res  ipsa  loquitur  doctrine  is  not 
restricted  to  cases  where  the  person  to  be 
charged  occupies  the  relation  of  insurer  to  him 
injured-— La  Bee  v.  Sultan  Logging  Co. 
(Wash.)  1104. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  New 
Trial,  }  2. 

Ground  for  new  trial  in  criminal  prosecutions, 
see  Criminal  Law,  8  16. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  Limitation 
of  Actions,  8  8. 
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NEWSPAPERS. 

contempt  of  couri 

NEW  TRIAL. 


Publications  as  contempt  of  court,  see  Contempt, 


Motion  for  as  part  of  record  on  appeal,  see 

Criminal  Law,  9  21. 
Opening  or  vacating  judgment,  see  Judgment, 

8  5. 

Remand  by  appellate  court  for  new  trial,  see 
Appeal  and  Error,  f  25. 

In  particular  actions  or  proceedings. 
In  criminal  prosecutions,  see  Criminal  Law, 
|  16. 

Review  of  proceedings 

Necessity  of  bill  of  exceptions  for  purpose  of 
review,  see  Appeal  and  Error,  8  7. 

Presumptions  on  appeal,  see  Appeal  and  Er- 
ror, f  15. 

Review  of  discretionary  rulings,  see  Appeal  and 
Error,  9  16;  Criminal  Law,  8  27. 

Sufficiency  of  appeal  record  to  present  questions 
for  review,  see  Appeal  and  Error,  8  7. 

8  1.    Nature  and  scope  of  remedy. 

*A  motion  for  a  new  trial  does  not  He  in  pro- 
ceedings under  Code  Civ.  Proc  88  1465,  1466, 
to  set  apart  a  homestead,  or  exempt  personal 
property,  or  for  family  allowance.— In  re  Hey- 
wood's  Estate  (Cal.)  825. 

Under  B.  ft  C.  Comp.  8  548,  the  right  to  in- 
sist on  a  motion  for  judgment  on  the  court's 
findings  held  not  abandoned— Scott  v.  Ford 
(Or.)  99. 

8  2.  Grounds. 

•An  order  denying  a  new  trial  for  newly  dis- 
covered evidence  will  be  reversed  if  it  appears 
that  the  newly  discovered  evidence  is  such  as 
must,  if  proved  on  a  new  trial,  change  the  re- 
sult, and  that  proper  diligence  has  been  shown. — 
Miller  v.  Scoble  (Cal.  App.)  93. 

*A  new  trial  for  newly  discovered  evidence 
will  not  be  granted  where  the  new  evidence  is 
largely  cumulative,  and  is  not  such  as  to  prob- 
ably change  the  result— Miller  v.  Scoble  (Cal. 
App.)  98. 

•It  was  no  excuse  for  defendant's  failure  to 
ask  a  continuance  on  being  surprised  at  plain- 
tiff's testimony  with  reference  to  assessment 
work  on  certain  mines,  in  order  to  disprove  the 
same,  that  he  expected  the  judge  to  visit  the 
mines  before  rendering  his  decision.— Miller  v. 
Scoble  (Cal.  App.)  93. 

•Defendant  held  not  entitled  to  a  new  trial 
of  an  action  to  quiet  title  to  certain  mining 
claims  for  surprise  at  plaintiff's  evidence  of  the 
doing  of  assessment  work  which  defendant  had 
taken  no  precaution  to  disprove.— Miller  v. 
Scoble  (Cal.  App.)  9a 

A  judgment,  based  upon  findings  which  do 
not  cover  all  the  material  issues  of  fact,  is 
a  decision  "against  law,"  which  can  be  suc- 
cessfully assailed  on  a  motion  for  new  trial.— 
Aydelcotte  v.  Billing  (Cal.  App.)  698 

Under  the  rule  in  force  in  Indian  Territory 
prior  to  its  admission,  the  question  of  misjoinder 
of  parties  must  have  been  taken  advantage  of 
either  by  motion  or  answer.— Choctaw,  O.  ft  G. 
R.  Co.  v.  Burgess  (Okl.)  271. 

The  question  of  a  defect  of  or  misjoinder  of 
parties  plaintiff  cannot  be  raised  for  the  first 
time  on  a  motion  for  a  new  trial.— Choctaw,  O. 
ft  O.  R.  Co.  v.  Burgess  (Okl.)  271. 

•In  an  action  for  money  loaned,  admission  of 
certain  evidence  held  not  to  entitle  defendants 
to  a  new  trial  for  surprise.— Hendelman  v. 
Kahan  (Wash.)  109. 

•Where  the  evidence  on  all  the  issues  is  con- 
flicting, the  trial  court  has  the  right  to  review 


the  evidence,  and  grant  or  refuse  a  new  trial 
aa  it  deems  the  evidence  will  warrant— Angus 
v.  Wamba  (Wash.)  246. 

8  3.   Proceedings  to  procure  now  trial  - 

•An  affidavit  on  a  motion  to  vacate  a  judg- 
ment for  irregularity  In  the  conduct  of  the 
court  held  not  to  show  that  petitioner  was  un- 
avoidably prevented  from  filing  the  motion  with- 
in the  time  required  by  Code.  8  308  (Gen.  Sl 
1901,  8  4756).— Brown  v.  Dann  (Kan.)  862. 

8  123.  Under  Rev.  Codes  1907,  8  6796.  the 
giving  of  a  notice  of  intention  to  move  for  a 
new  trial  before  the  actual  entry  of  the  judg- 
ment is  premature.— T.  O.  Power  ft  Bro.  v. 
Turner  (Mont.)  950. 

A  motion  by  the  defeated  party  to  strike  out 
a  part  of  the  court's  findings  does  not  give  the 
court  power  to  set  aside  its  findings  and  grant 
a  new  triaL— Scott  v.  Ford  (Or.)  99. 

•The  statutes  governing  the  granting  of  new 
trials  held  to  establish  a  uniform  system  regu- 
lating the  power  of  the  court  to  set  aside  ver- 
dicts and  order  new  trial.— Scott  v.  Ford  (Or.) 
99. 

•Under  B.  ft  C.  Comp.  88  159,  173,  174.  the 
court  held  without  authority,  on  its  own  mo- 
tion, to  set  aside  its  own  findings  after  the  filing 
by  a  party  of  a  motion  for  judgment.— Scott  v. 
Ford  (Or.)  99. 

A  motion  asking  that  an  original  order  grant- 
ing a  new  trial,  unless  the  successful  party 
would  remit  a  certain  amount  be  made  absolute, 
held  properly  denied.— Prye  v.  Kalbaugh  (Utah) 
831. 

Where  a  motion  for  a  new  trial  is  made  on 
several  grounds,  it  is  within  the  discretion 
of  the  court  to  grant  it  generally  without  as- 
s^ing^  specific  reasons.— Best  v.  City  of  Seattle 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOMINATION. 

For  office,  see  Elections,  88  3-10. 

NONSUIT. 

On  trial,  see  Trial,  8  4. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 
NOTICE. 

Of  particular  fact*,  act*,  or  proceeding*  not 
judicial. 

annexation  election  in  city,  see  Municipal  Cor- 
porations, 8  1. 

Appropriation  of  water,  see  Waters  and  Water 
Courses,  8  2. 

Claim  against  city  for  Injuries  resulting  from 
defective  sidewalks,  see  Municipal  Corpora- 
tions, 5  6. 

Obstruction  in  street,  see  Municipal  Corpora- 
tions, 8  6. 

Of  particular  judicial  proceeding*. 
Action  or  process,  see  Process,  8  2. 
Appeal,  see  Appeal  and  Error,  8  5;  Crimina! 
Law,  8  20. 

Appeal  from  assessment  for  public  improre- 
ments,  see  Municipal  Corporations,  8  3. 

8  9.  Rule  respecting  character  of  notice  *o 
be  given,  where  notice  is  required  by  statute 
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or  contract,  stated.— Stockton  Automobile  Co. 
r.  Confer  (Cal.)  881. 

NOVATION. 

•To  support  the  claim  of  a  novation,  the  as- 
sent of  the  parties  is  a  necessary  element. — 
Illinois  Life  Ins.  Co.  v.  Benner  (Kan.)  438. 

♦Whether  parties  gave  assent  and  intended  a 
novation  is  a  question  of  fact  for  the  jury.— 
Illinois  Life  Ins.  Co.  v.  Benner  (Kan.)  438. 

NUISANCE. 

(  1.    Private  auisanees. 

Certain  acts  held  not  to  authorize  the  grant- 
ing of  injunctive  relief,  in  the  absence  of  a 
showing  that  irreparable  injury  would  result. 
—Randall  v.  Freed  (Cal.)  669. 

•  Equity  will  not  enjoin  a  nuisance,  in  the  ab- 
sence of  a  showing  that  there  is  no  plain, 
speedy,  and  adequate  remedy  at  law. — Randall 
v.  Freed  (Cal.)  669. 

|  2.   Public  aaiaaaees. 

♦One  held  not  to  threaten  to  create  a  nuisance 
within  Civ.  Code,  I  3480.-Randall  v.  Freed 
(Cal.)  669. 

•The  business  of  conducting  a  public  billiard 
hall  and  poolroom  is  not  per  se,  a  nuisance, 
though  it  may  become  such  by  reason  of  its 
environment  or  surrounding  conditions.— Ex 
parte  Murphy  (Cal.  App.)  199. 

B.  &  C.  Comp.  §  1930,  punishing  indecent 
and  immoral  acts,  construed*  and  held  to  cover 
offenses  against  the  public  peace,  health,  and 
morals,  not  otherwise  made  punishable,  and 
known  at  common  law  as  indictable  nuisances. — 
State  v.  Waymire  (Or.)  46. 

An  information  held  to  charge  an  offense  in 
violation  of  B.  &  C.  Comp.  f  1930,  punishing 
any  person  committing  any  act  which  openly 
outrages  the  public  decency  and  is  injurious  to 
ehe  public  morals.— State  t.  Waymire  (Or.)  46. 

In  an  action  for  injury  to  growing  timber  by 
gases,  etc.,  from  defendant's  smelter,  it  was  un- 
necessary to  allege  that  the  gases  were  "nox- 
ious"; It  being  sufficient  if  they  actually  in- 
jured the  property.— Johnson  v.  Northport 
Smelting  &  Refining  Co.  (Wash.)  746. 

NUNC  PRO  TUNC. 

Entry  of  judgment,  see  Judgment,  fi  3. 

OATH. 

Of  election  officers,  see  Elections,  |  L 

OBJECTIONS. 

For  purpose  of  review,  see  Appeal  and  Error, 

§  3;   Criminal  Law,  §  19. 
To  nomination,  see  Elections,  f  10. 


OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  Constitutional  Law,  8  5. 

OBSTRUCTIONS. 

In  city  street,  see  Municipal  Corporations,  f  6. 
In  navigable  stream,  see  Navigable  Waters,  8  1. 
Of  easements,  see  Easements,  §  2. 
Of  highways,  see  Highways,  |  2. 


OFFER. 

Of  proof,  see  Trial,  |  2. 


OFFICERS. 

Assignability  of  officer's  salary,  see  Assign- 
ments, 8  1. 
Extortion,  see  Extortion. 

Liability  for  injuries  due  to  acts  of  omissions 

of  officers,  see  Municipal  Corporations,  §  6. 
Mandamus,  see  Mandamus,  §§  1-3. 
Quo  warranto,  see  Quo  Warranto. 

Particular  classes  of  officers. 
See  Attorney  General ;  Judges ;  Justices  of  the 

Peace;  Receivers;  Sheriffs  and  Constables. 
Bank  officers,  see  Banks  and  Banking,  §  8. 
Corporate  officers,  see  Corporations,  §  5. 
Election  officers,  see  Elections,  8  L 
Prison  officers,  see  Prisons. 
State  officers,  see  States,  §  1. 
Town  officers,  see  Towns,  §  1. 

8  1.    Appointment,     qualification,  and 
tenure. 

A  public  officer  should  not  be  permitted  to 
vacate  an  office  and  then  assume  it  again  at 
will ;  and  this  he  cannot  do  as  matter  of  law, 
independent  of  any  question  of  public  policy.— 
State  v.  Murphy  (Ner.)  391. 

•Under  Comp.  Laws,  ||  1814-1816,  and  in- 
dependent thereof,  an  acceptance  is  not  nec- 
essary to  a  valid  resignation  of  a  public  office. 
—State  v.  Murphy  (Nev.)  891. 

A  sheriff,  who  presented  to  the  board  of  coun- 
ty commissioners  his  resignation,  to  take  ef- 
fect on  a  designated  future  day,  may  before 
such  day  withdraw  it,  notwithstanding  the 
board's  acceptance  thereof.— State  v.  Murphy 
(Nev.)  391. 

I  2.    Bights,  powers,  duties,  and  liabil- 
ities. 

•By  the  provisions  of  Gen.  St  1901,  f  7046, 
the  chaplain  of  the  state  penitentiary  cannot 
perform  other  service  and  receive  compensa- 
tion therefor  from  the  state  in  addition  to  his 
salary  as  chaplain— McBrian  v.  Nation  (Kan.) 
798. 

OPEN  AND  CLOSE. 

Argument  at  trial;  see  Trial,  f  L 

OPENING. 

Judgment,  see  Judgment,  88  1,  5. 

OPINION  EVIDENCE 

In  civil  actions,  see  Evidence,  6  8. 
In  criminal  prosecutions,  see  Criminal  Law, 
I  6. 

OPINIONS. 

Of  courts,  see  Courts,  12.  ' 

OPIUM. 


See  Poisons. 


OPTIONS. 


For  railroad  right  of  way,  see  Railroads,  |  1. 
To  purchase  or  sell  demised  premises,  see  Land- 
lord and  Tenant,  f  2. 
To  sell  land,  see  Vendor  and  Purchaser,  f  L 

ORDER  OF  PROOF. 


At  trial,  see  Trial,  }  2. 
•Point  annotated.  8m  syllabus. 
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ORDERS. 

Best  and  secondary  evidence  of,  see  Evidence, 
§  5. 

Reviaw  of  appealable  orders,  see  Appeal  and 
Error. 

ORDINANCES. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, i$  2,  4. 

OVERCHARGE. 

By  carrier,  see  Carriers,  8  2. 

PARENT  AND  CHILD. 

See  Bastards;  Guardian  and  Ward. 

I  2.  The  father,  where  the  mother  is  not 
living,  is  the  rightful  custodian  of  his  child  as 
against  the  claims  of  all  others.— Swarens  v. 
Swarens  (Kan.)  968. 

S  2.  The  right  of  a  father  to  the  custody  of 
his  child  may  De  forfeited  by  his  conduct  show- 
ing him  to  be  manifestly  unfit  to  have  the 
custody  and  care  of  the  child.— Swarens  v. 
Swarens  (Kan.)  968. 

S  2.  Courts  in  the  interest  of  minor  children 
held  authorized  to  take  them  from  their  parents. 
— Swarens  v.  Swarens  (Kan.)  968. 

§  2.  A  child  may  not  be  taken  from  its 
parent  merely  because  a  home  superior  in  some 
particulars  is  offered  it  by  another.— Swarens  v. 
Swarens  (Kan.)  968. 

§  2.  A  father  held,  under  the  evidence,  en- 
titled to  the  custody  of  his  child.— Swarens  v. 
Swarens  (Ivan.)  968. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  §  7. 

PARTIES. 

Domicile  or  residence  as  affecting  venue,  see 
Venue,  8  1. 

Misjoinder  of  grounds  for  new  trial,  eee  New 
Trial.  8  2. 

Persons  entitled  to  probate  of  will,  see  Wills, 
8  4. 

Rights  and  liabilities  as  to  costs,  see  Costs,  88 
1,  2. 

Transfer  of  interest  ground  for  abatement,  see 
Abatement  and  Revival,  fi  1. 

In  actions  by  or  against  particular  classes  of 
person: 

See  Brokers,  §  4;   Receivers,  §  1. 

In  particular  actions  or  proceedings. 
See  Mandamus,  f  3. 

For  compensation  of  broker,  see  Brokers,  |  4. 
To  enforce  agricultural  lien,  see  Agriculture. 
To  establish  trust,  see  Trusts,  §  4. 
To  foreclose  assessment  lien  for  street  work, 

see  Municipal  Corporations.  §  3. 
To  foreclose  mechanic's  lien,  see  Mechanics' 

Liens,  §  5. 

To  foreclose  mortgage,  see  Chattel  Mortgages, 
8  5:  Mortgages,  §  4. 

Judgment  and  relief*a*  to  parties,  and  parties 
affected  by  judgments  or  proceedings  thereon. 
See  Judgment,  §  2. 

Persons  concluded  by  judgment,  see  Judgment, 

Review  as  to  parties,  and  parties  to  proceedings 

in  appellate  courts. 
Character  ground  of  jurisdiction,  see  Appeal 
and  Error,  §  L 


Harmless  error,  see  Appeal  and  Error,  5  18 
Objections  for  purpose  of  review,  see  Appeal 

and  Error,  f  3. 
On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  f  4. 

Parties  entitled  to  allege  error  on  appeal,  see 
Criminal  Law,  f  25. 

To  conveyances,  contracts,  or  other  transaction*. 
See  Assignments,   §  2;    Fraudulent  Convey- 
ances, §  2. 
Joint  interests,  see  Joint  Adventures. 

|  1.  Plaintiff.. 

•Under  Code  Civ.  Proc.  §§  367,  369,  one  mak- 
ing in  his  own  name  for  the  benefit  of  another 
a  contract  for  the  purchase  of  real  estate  held 
entitled  to  sue  for  the  part  of  the  price  paid 
on  the  vendor  failing  to  perform.— Tandy  x. 
Waesch  (Cal.)  69. 

I  2.  Designation  and  description. 

•If  one  takes  title  to  land  in  any  other  than 
his  true  name,  so  far  as  that  property  is  con- 
cerned, he  has  assumed  the  name  in  which  he 
takes  title,  and  he  may  be  sued  thereunder.— 
Emery  v.  Kipp  (Cal.)  17. 

8  3.  Defects,    objections,    and  amend- 
ment. 

The  joinder  of  an  unnecessary  party  plaintiff 
results  in  a  misjoinder  of  parties,  and  must  be 
reached  by  motion.— Choctaw,  O.  &  G.  R.  Co. 
v.  Burgess  (Okl.)  271. 

The  question  of  defect  of  parties  must  be 
taken  advantage  of  by  special  demurrer  or  an- 
swer.—Choctaw,  O.  «  G.  R.  Co.  v.  Burgess 
(Okl.)  271. 

•A  general  demurrer  does  not  raise  the  ques- 
tion of  defect  of  parties.— Davis  v.  Caruthers 
(Okl.)  581. 

•A  defect  of  parties  is  waived,  where  there  is 
no  special  demurrer  on  that  ground  and  the 
question  is  not  otherwise  raised.— Davis  v.  Car- 
uthers (Okl.)  581. 

PARTNERSHIP. 

See  Joint  Adventures. 

Mining  partnerships,  see  Mines  and  Minerals. 
8  2. 

Rigjht  to  mechanics'  lien,  see  Mechanics'  Liens, 

8  1.    The  relation. 

A  person  attempting  to  enforce  a  mechanic's 
lien  held,  under  the  tacts,  not  entitled  to  hare 
the  property  belonging  to  a  corporation  deemed 
to  belong  to  members  of  a  prior  partnership.— 
Rees  v.  Wilson  (Wash.)  245. 

I  2.   The  firm,  its  name,  powers,  aad 
property. 

•Partners  held  to  hold  real  estate  as  tenants 
in  common.— Jones  v.  Way  (Kan.)  437. 

|  3.   Mutual  rights,  duties,  and  liabili- 
ties of  partners. 

Statement  as  to  measure  of  damages  where  a 
partner  bought  out  his  copartner,  concealing 
the  fact  that  he  had  given  an  option  on  the 
property  for  more.— Finn  v.  Young  (Wash.)  741. 

8  4.   Rights  and  liabilities  as  to  third 
persons. 

•Interest  of  partner  in  partnership  property 
defined.— Jones  v.  Way  (Kan.)  437. 

8  fi.   Retirement  aad  admission  of  part- 
ners. 

Evidence  held  to  support  findings  that  a  con- 
tract of  one  partner  to  sell  his  interest  in  vege- 
table gardens  to  another  partner  was  conditioned 
upon  the  consent  of  the  remaining  partners,  and 
that  they  refused  to  consent  thereto. — Gondolfo 
v.  Garbarino  (Cal.  App.)  208. 


•Point  annotated.  See  syllabus. 
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*A  partner  may  dispose  of  his  interest  to  a 
third  person,  but  cannot  thereby  introduce  the 
purchaser  into  the  partnership— Jones  v.  Way 
(Kan.)  437. 

8  6.    Dissolution,    settlement,    and  ac- 
counting. 

*A  purchaser  of  a  partner's  interest  held  to 
acquire,  in  equity,  the  right  to  call  for  an  ac- 
counting and  settlement.— Jones  v.  Way  (Kan.) 
437. 

PARTY  WALLS. 

8  9.  A  contract  for  the  construction  of  a 
party  wall  construed,  and  held  to  create  cove- 
nants running  with  the  land,  binding  a  pur- 
chaser of  the  adjacent  lot  to  pay  his  propor- 
tion of  the  price  of  the  wall.— Sandberg  v. 
Rowland  (Wash.)  1087. 

8  0-  In  the  absence  of  any  evidence  to  that 
effect,  the  court  would  not  presume  that  an 
owner  had  paid  his  proportion  of  the  cost  of 
a  party  wall  erected  pursuant  to  a  contract 
therefor.— Sandberg  v.  Rowland  (Wash.)  1087. 

PASSENGERS. 

See  Carriers,  8  3. 

PATENTS. 

8  1.   Title,  conveyance*,  and  oon tracts. 

•Certain  statements  by  the  assignor  of  patent 
rights,  made  at  the  time  of  sale,  held  to  be  mere 
expressions  of  opinion.— Waymire  v.  Shipley 
(Or.)  807. 

•In  an  action  to  foreclose  a  mortgage  to  se- 
cure the  purchase  price  of  certain  patent  rights, 
the  issuance  of  the  patent  and  its  ownership 
and  possession  by  the  seller  were  prima  facie 
evidence  of  its  utility,  and  the  burden  was  upon 
the  mortgagor  to  show  its  uselessness.— Way- 
mire v.  Shipley  (Or.)  807. 

PAYMENT. 

See  Tender. 

Of  particular  classes  of  obligation*  or  liabilities. 
See  Mortgages,  §  3. 

Bill  of  exchange  or  promissory  note,  see  Bills 

and  Notes,  8  2. 
City  bonds,  see  Municipal  Corporations,  8  7. 
Compensation  for  property  taken  for  public  use, 

see  Eminent  Domain,  8  2. 
Price  of  land  sold,  see  Vendor  and  Purchaser, 

8  3. 

Subscriptions  to  stock,  see  Corporations,  8  3. 
Taxes,  see  Taxation,  8  1. 

8   1.    Recovery  of  payments. 

•A  payment  of  money  held  not  to  be  such  an 
involuntary  payment,  made  nnder  duress,  as 
could  be  recovered  by  the  payer. — Taylor  v. 
Kelleher  (Colo.)  253. 

•A  payment  made  by  an  executor  to  a  sup- 
posed beneficiary  under  a  will  held  made  under 
a  mistake  of  law,  and  not  recoverable.— Scott 
v.  Ford  (Or.)  99. 

•Money  paid  in  ignorance  of  facts  is  recover- 
able ;  while  money  paid  under  a  mistake  of  law, 
with  knowledge  of  the  facts,  is  not  recoverable. 
—Scott  v.  Ford  (Or.)  99. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 

PENALTIES. 

For  failure  to  pay  assessments  for  public  im- 
provements, see  Municipal  Corporations,  8  3. 
Under  contracts,  see  Damages,  $  2. 


PERJURY. 

Conviction  of  ground  for  disbarment  of  attor- 
ney, see  Attorney  and  Client,  8  1. 

PERSONAL  INJURIES. 

Particular  causes  or  meant  of  injury. 
See  Animals;  Negligence. 

Construction  and  maintenance  of  telegraph  or 
telephone,  see  Telegraphs  and  Telephones,  8  1* 

Operation  of  railroads,  see  Railroads,  8  3. 

Operation  of  street  railroad,  see  Street  Rail- 
roads, 8  !• 

Particular  classes  of  persons  injured. 

Employ^,  see  Master  and  Servant,  88  1-10. 

Passenger,  see  Carriers,  8  3. 

Traveler  on  highway,  see  Highways,  8  2;  Mu- 
nicipal Corporations,  88  5,  6. 

Traveler  on  highway  crossing  railroad,  see  Rail- 
roads, 8  3. 

Remedies. 

Assessment  of  damages,  see  Damages,  8  & 
Examination  of  person  injured  before  trial,  see 

Discovery,  8  2. 
Excessive  damages,  see  Damages,  8  4. 
Harmless  error,  see  Appeal  and  Error,  88  20, 

22. 

Measure  of  damages,  see  Damages,  8  3. 
Opinion  evidence,  see  Evidence,  8  8. 
Province  of  court  and  jury,  see  Trial,  8  5- 
Taking  case  or  question  from  jury,  see  Trial, 

Weight  and  sufficiency  of  evidence,  see  Evi- 
dence, 8  9. 

PETITION. 

In  judicial  proceedings. 
Election  for  removal  of  county  seat,  see  Coun- 
ties, 6  1. 

In  bankruptcy,  see  Bankruptcy,  8  L 
In  pleading,  see  Pleading,  §  2. 
To  establish  highway,  see  Highways,  8  1- 
To  establish  irrigation  district,  see  Waters  and 
Water  Courses,  8  5. 

PHYSICIANS  AND  SURGEONS. 

Correction  of  judgment  of  conviction  for  prac- 
ticing dentistry  without  a  license,  see  Crim- 
inal Law,  8  if. 

Habeas  corpus  to  secure  release  of  one  accused 
of  practicing  dentistry  without  license,  see  Ha- 
beas Corpus,  8  2. 

Liability  of  estate  of  decedent  for  physician's 
services,  see  Executors  and  Administrators, 

s  a 

Place  of  imprisonment  of  accused  convicted  of 
practicing  dentistry  without  license,  see  Crim- 
inal Law,  8  31. 

Requisites  and  sufficiency  of  indictment  in  pros- 
ecution for  practicing  without  license,  see  In- 
dictment and  Information,  S  4. 

Subjects  and  titles  of  acts  relating  to  practice 
of  dentistry,  see  Statutes,  8  3. 

8  5.  St.  1901.  p.  564,  c.  175,  8  1.  and  section 
19.  subd.  10.  added  thereto  by  St.  1903,  p.  320,  c. 
244,  §  6,  regulating  the  practice  of  dentistry. 
held  not  limited  to  persons  who  commenced 
practice  in  the  state  after  its  passage.— Ex 
parte  Hornef  (Cal.)  891. 

PIPE  LINES. 

See  Waters  and  Water  Courses,  8  5. 
Admissions  in  pleading  in  action  to  establish 

right  to,  see  Pleading,  8  3. 
Adverse  possession  of,  see  Adverse  Possession, 

8  1. 


•Point  annotated.  See  syllabus. 
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Conformity  of  judge's  finding  to  case  in  action 
to  establish  right  to,  see  Trial,  §  7. 

PLEA. 

In  civil  actions,  see  Pleading,  §  3. 
In  criminal  prosecutions,  see  Criminal  Law, 
8  5. 


Applicability 
Trial,  §  5. 


PLEADING. 

of  instructions  to  pleadings,  see 


Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, S  2. 

Allegations  as  to  particular  facts,  acta,  or  trans- 
actions. 

See  Estoppel,  |  2;  Statutes,  §  7. 
Statute  of  frauds,  see  Frauds,  Statute  of.  {  3. 
Statute  of  limitations,  see  Limitation  of  Ac- 
tions, 8  5. 

In  action*  by  or  against  particular  classes  of 
persons. 

Stockholders,  see  Corporations,  5  4. 

In  particular  actions  or  proceedings.  ' 
See  Cancellation  of  Instruments,  |  1;  Forcible 
Entry  and  Detainer,  8  1 ;  Fraud,  8  2 ;  Libel 
and  Slander,  $  2 ;  Mandamus,  §  3 :  Money  Re- 
ceived; Replevin,  6  8;  Specific  Performance, 
5  3. 

Election  contest,  see  Elections,  |  14. 

For  breach  of  contract,  see  Contracts,  |  5; 

Sales,  §  5. 
For  breach  of  warranty,  see  Sales,  §  5. 
For  personal  injuries,  see  Master  and  Servant, 

8  8;.  Street  Railroads,  8  1. 
For  price  of  land,  see  Vendor  and  Purchaser, 

8  5. 

For  services,  see  Work  and  Labor. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

On  attachment  bond,  see  Attachment,  8  L 

On  bond,  see  Bonds,  8  L 

On  insurance  policy,  see  Insurance,  8  4. 

On  note,  see  Bills  and  Notes,  8  3. 

Pleas  in  criminal  prosecutions,  see  Criminal 
Law,  8  5. 

To  enforce  stockholders'  liability,  see  Corpora- 
tions, 8  4. 

To  enjoin  bank  from  doing  business,  see  Banks 
and  Banking,  8  1. 

To  establish  trust,  see  Trusts,  8  4. 

To  establish  water  rights,  see  Waters  and  Wa- 
ter Courses,  8  2. 

To  foreclose  mortgage,  see  Chattel  Mortgages, 
8  .*> :  Mortgages,  8  4. 

To  foreclose  mechanic's  lien,  see  Mechanics' 
Liens,  8  6. 

Review  of  decisions  and  pleading  in  appellate 
courts. 

Appealability  of  order  relating  to,  see  Appeal 
and  Error,  8  1. 

Exceptions  for  purpose  of  review,  see  Appeal 
and  Error,  8  3. 

Harmless  error,  see  Appeal  and  Error,  88  18, 19. 

Pleading  as  part  of  record  on  appeal,  see  Ap- 
peal and  Error,  8  7. 

Scope  and  extent  of  review  in  general,  see  Ap- 
peal and  Error,  8  11. 

8  1.    Form  and  allegations  In  general. 

*The  general  allegation  of  indebtedness  in  an 
action  for  money  had  and  received  is  a  mere 
conclusion  of  law.— Fox  v.  Monahan  (Cal.  App.) 

765. 

$  2.   Declaration,  complaint,  petition,  or 
statement. 

•A  complaint  must  state  facts  sufficient  to 
constitute  a  present  cause  of  action.— Melvin  v. 
Melvin  (CaL  App.)  696. 


8  60.  Where  all  the  damages  complained  of 
were  the  result  of  a  single  wrongful  act  of  an- 
other, all  the  elements  going  to  make  up  the 
sum  total  of  the  damages  shonld  be  alleged  is 
a  single  count— T.  G.  Power  &  Bro.  t.  Turner 
(Mont.)  950. 

|  64.  Each  cause  of  action  alleged  most  be 
complete  in  itself,  except  as  to  allegations  in- 
troductory or  by  way  of  inducement,  which, 
having  been  once  made  in  a  preceding  count  may 
be  adopted  by  reference. — T.  C.  Power  A  Bro. 
v.  Turner  (Mont.)  950. 

8  3.  Plea  or  answer,  oross-complaint, 
and  affidavit  of  defense. 

*In  an  action  to  establish  plaintiffs  right  to 
nse  a  pipe  line  across  defendant's  land  to  convey 
a  certain  quantity  of  water,  the  answer  held 
to  admit  plaintiffs  right  to  receive  the  quantity 
alleged.— Collins  v.  Gray  (Cal.)  142. 

•Where  the  contractors'  complaint  in  a  con- 
solidated action  by  contractors,  materialman 
etc.,  against  the  owner  to  enforce  mechani'.-*' 
liens  alleged  that  the  contracts  were  record- d. 
and  the  answer  not  only  failed  to  deny  this 
allegation,  but  averred  that  they  were  duly  re- 
ceived, that  fact  was  established  by  the  plead- 
ings, and  no  findings  of  the  value  of  materials, 
etc.,  was  necessary,  as  between  the  contractor 
and  owner,  and  a  finding  that  the  contract  was 
not  recorded  did  not  destroy  the  effect  of  the 
admission.— Los  Angeles  Pressed  Brick  Co.  v. 
Uiggins  (Cal.)  420. 

•In  an  action  by  owners  in  severalty  of  dif- 
ferent lots  for  the  cancellation  of  an  asse6sm»»nt 
for  street  work,  the  answer  held  not  to  deny  the 
ownership  of  plaintiffs.— Toomey  v.  Knoblocb 
(Cal.  App.)  529. 

Pleadings  in  a  suit  to  foreclose  a  contract  to 
convey,  held  to  authorize  an  award  of  interest 
as  claimed  by  vendors. — Vance  Redwood  Lum- 
ber Co.  v.  Durphy  (Cal.  App.)  702. 

An  answer  in  an  action  to  recover  money 
loaned  construed,  and  held  an  admission  that 
the  entire  sum  demanded  by  plaintiff  had  been 
advanced  by  him  as  a  loan.— Hendelman  v. 
Kahan  (Wash.)  109. 

The  truth  of  an  affirmative  allegation  in  an 
answer  is  admitted  by  plaintiff's  failure  to  deny 
it— Meeker  v.  Mettler  (Wash.)  507. 


8  4. 


tbae- 


Replication   or  reply  and 
quent  pleadings. 

•Where  defendant  files  an  answer,  which,  in 
addition  to  a  defense,  alleges  a  new  cause  of 
action  by  way  of  set-off,  plaintiff  may  not  <o 
his  reply  aver  new  matter,  and  ask  for  affirma- 
tive relief,  but  his  statements  must  be  confined 
to  a  defense  to  the  answer.— Beakey  v.  Meers- 
chen  (Kan.)  478. 

8  8.   Demurrer  or  exception. 

The  sustaining  of  a  demurrer  to  a  second 
amended  complaint  without  leave  to  amend 
held  not  erroneous.— Bouri  v.  Spring  Valley  Wa- 
ter Co.  (Cal.  App.)  530. 

Under  the  rule  of  procedure  in  the  territory 
of  Oklahoma  prior  to  its  admission  as  a  state, 
which  is  the  rule  of  procedure  now  in  force  in 
the  state,  misjoinder  of  causes  of  action  should 
be  raised  by  demurrer— Choctaw,  O.  4  G.  R. 
Co.  v.  Burgess  (Okl.)  271. 

•Where  a  more  specific  statement  in  the 
pleading  of  a  party  is  desired  by  the  adverse 
party,  the  remedy  is  not  by  demurrer,  but  by 
motion.— Schaad  v.  Robinson  (Wash.)  104. 

8  6.    Amended  and  supplemental  plead- 
ing! and  repleader. 

•In  a  suit  for  specific  performance  tried  Jane 
27,  1906,  the  court  properly  permitted  plaintiff 
to  amend  his  complaint  on  July  24th  following, 
in  order  to  make  it  conform  to  the  proof.— 


•Point  annotated.  Bee  syllabus. 
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Stiles  v.  Hermosa  Beach  Land  ft  Water  Co. 
(Cal.  App.)  91. 

Under  B.  ft  O.  Oomp.  8  102,  the  court  held 
without  power  to  set  aside  its  findings,  after 
motion  for  judgment,  to  permit  a  party  to  ap- 

gly  for  leave  to  amend  his  pleadings.— Scott  v. 
'ord  (Or.)  90. 

An  amendment  to  the  complaint  in  an  action 
on  a  note  held  properly  allowed,  as  against  the 
objection  that  the  allegations  in  the  original 
and  amended  complaints  were  inconsistent — 
Loveday  v.  Parker  (Wash.)  62. 

6  7.   Filing;*  service,  and  withdrawal. 

8  336.  Papers  in  an  action  may  be  properly 
served  on  a  resident  attorney  of  the  proper 
party.— Beck  v.  Lavin  (Idaho)  1028. 

f   8.  Motions. 

Under  the  rule  of  procedure  in  Indian  Terri- 
tory prior  to  its  admission  as  a  state,  misjoinder 
of  actions  could  only  be  raised  by  motion.— 
Choctaw,  O.  ft  G.  R.  Co.  v.  Burgess  (Okl.)  271. 

*  Where  the  allegations  of  a  complaint  as 
amended  are  admitted  by  the  answer,  and  af- 
firmative matter  is  filed  as  an  answer  and 
cross-complaint,  judgment  should  be  rendered 
for  plaintiff  on  the  pleadings,  if  the  allegations 
of  the  cross-complaint  are  insufficient.— Pugh  v. 
Stigler  (Okl.)  686. 

•Even  if  defenses  are  inconsistent,  unless  ex- 
pressly prohibited  by  statute,  they  may  be  unit- 
ed in  one  answer,  and  the  pleader  cannot  be 
compelled  to  elect  between  them.— Covington  v. 
Fisher  (Okl.)  616. 

Where  a  general  denial  was  followed  by  af- 
firmative defenses,  and  the  general  denial  and 
the  affirmative  defenses  are  so  inconsistent  that 
they  could  not  stand  together,  plaintiff  was  en- 
titled to  judgment  on  the  pleadings.— Helmer  v. 
Title  Guaranty  ft  Surety  Co.  of  Scranton,  Pa. 
(Wash.)  451. 

In  an  action  against  a  surety  of  a  building 
contractor,  plaintiff  held  not  entitled  to  judg- 
ment on  the  pleadings.— Helmer  v.  Title  Guar- 
anty ft  Surety  Co.  of  Scranton,  Pa.  (Wash.) 
451. 

8  367.  If  a  complaint  is  broad  enough  to 
cause  doubt  as  to  the  exact  transaction  referred 
to,  defendant's  remedy  is  by  motion  to  make 
more  definite  and  certain,  not  by  objection  to 
evidence.— South  Tacoma  Fuel  &  Transfer  Co. 
r.  Tacoma  Ry.  ft  Power  Co.  (Wash.)  970. 

8  9.    Issue*,  proof,  and  variance. 

*  A  plaintiff  is  not  precluded,  by  a  reply  deny- 
ing the  averments  in  the  answer,  from  relying 
on  the  averments  as  an  admission,  and  he  need 
not  prove  what  defendant  expressly  admitted  in 
the  answer.— Webb  v.  Heintz  (Or.)  753. 

8 10.  Defects    and    objections,  waiver, 
and  alder  by  verdict  or  judgment. 

Objection  that  prayer  for  relief  had  not  been 
formally  added  to  complaint  held  too  late  after 
judgment— Murphy  v.  Stelling  (Cal.  App.)  672. 

POISONS. 

Effect  of  partial  invalidity  of  statute  relating 
to,  see  Statutes,  8  1. 

Laws  relating  to  sale  of  as  contravening  con- 
stitutional provision  for  excessive  fines,  see 
Fines. 

The  act  to  regulate  sale  of  poisons  (St  1907, 
p.  126,  c.  102,  8  8).  prohibiting  sale  of  opium 
except  on  prescription,  held  within  the  police 
power.— Ex  parte  Hallawell  (Cal.  App.)  320. 


POLICE  POWER. 

Of  municipality,  see  Municipal  Corporations, 


Regulation  of  liquor  traffic,  see  Intoxicating 

Liquors,  8  1. 
Regulation  of  sale  of  poisons,  see  Poisons. 

POLICY. 

Of  insurance,  see  Insurance. 

POLITICAL  PARTIES. 

See  Elections,  88  3-10. 

POLITICAL  RIGHTS. 

See  Constitutional  Law,  8  8. 
Suffrage,  see  Elections. 

POOL  ROOMS. 

Police  power  of  city  to  prohibit  maintenance  of, 
see  Municipal  Corporations,  8  4. 

POSSESSION. 

See  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Ten- 
ant I  4. 

POWERS. 

Of  attorney,  see  Principal  and  Agent 

PRACTICE 

Procedure  of  particular  courts,  see  Courts. 

In  particular  civil  actions  or  proceeding*. 

See  Contempt,  J  2 ;  Habeas  Corpus,  8  2 ;  Man- 
damus, 8  8;  Prohibition;  Replevin. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  8  6. 

Condemnation  proceedings,  see  Eminent  Do- 
main, |  3. 

Particular  proceeding*  in  action*. 

See  Appearance:  Costs-  Damages,  8  5;  Evi- 
dence; Execution;  Judgment;  Jury;  Limita- 
tion of  Actions;  Parties;  Pleading;  Process; 
Reference ;  Stipulations ;  Trial ;  Venue. 

Nonsuit  see  Trial,  8  4. 

Verdict  see  Trial,  8  6. 

Particular  remedies  in  or  incident  to  action*. 

See  Attachment ;  Deposits  in  Court ;  Discovery  ; 
Garnishment;  Injunction;  Receivers;  Tender. 

Procedure  in  criminal  prosecution*. 
See  Bail,  8  1 ;  Criminal  Law. 

Procedure  in  exercise  of  special  or  limited  suri$- 
diction. 

In  admiralty,  see  Admiralty. 

In  bankruptcy,  see  Bankruptcy,  8  L 

In  equity,  see  Equity. 

Procedure  on  review. 
See  Appeal  and  Error;  Certiorari,  I  2;  Excep- 
tions, Bill  of;  Justices  of  the  Peace,  8  2; 
New  Trial. 


PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  Bank- 
ruptcy, I  2. 

PREJUDICE. 

Ground  for  change  of  venue,  see  Criminal  Law, 
8  2. 

Ground  for  reversal  in  civil  actions,  see  Appeal 
and  Error,  81  18-22. 

•Point  annotated.  Boo  syllabus. 
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PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  Criminal  Law,  |  4. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  $  4. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Adverse  Possession, 

§  1;  Waters  and  Water  Courses,  §  2. 
Creation  of  easement,  see  Easements,  if  1.  2. 
Establishment  of  highways,  see  Highways,  f  1. 

PRESENCE. 

Of  accused  at  trial,  see  Criminal  Law,  |  8. 

PRESENTMENT. 

By  grand  jury,  see  Indictment  and  Information. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  §  2. 

In  criminal  prosecutions,  see  Criminal  Law,  {  6 ; 

Homicide,  §  2. 
On  appeal  or  error,  see  Appeal  and  Error,  | 

15. 

PRIMARY  ELECTIONS. 

See  Elections,  81  3,  7,  10. 

PRINCIPAL  AND  AGENT. 

Constructive  trusts  in  property  held  by  agent, 
see  Trusts,  |  1. 

Agency  in  particular  relations,  offices,  or  oc- 
cupations. 

See  Attorney  and  Client ;  Brokers. 

Corporate  agents,  see  Corporations,  |  0. 

§  1.   The  relation. 

•A  contract  held  to  be  a  contract  of  agency 
not  coupled  with  an  interest  and  revocable. — 
Mitchel  v.  Gray  (Cal.  App.)  160. 

Plaintiffs  having  conveyed  certain  mining 
claims  to  E.  as  an  individual  held  bound  by  the 
conveyance,  and  not  entitled  to  claim  the  right 
to  the  proceeds  of  a  sale  of  the  claims  with 
certain  others  to  a  mining  company  at  a  greatly 
increased  price.— Townsend  v.  Dilsbeimer 
(Wash.)  58. 

§  2.  Mutual  rights,  duties,  and  liabili- 
ties. 

*An  agent  will  not  be  allowed  to  make  a  profit 
for  himself  at  the  expense  of  his  principal  by 
any  deception  as  to  the  purchase  price  of  prop- 
erty, and  he  is  a  trustee  for  any  profits  so  ob- 
tsined.— Lomita  Land  &  Water  Co.  v.  Robinson 
(Cal.)  10. 

Where  an  agent   falsely   represents  to  his 

Rrincipal  the  amount  he  has  paid  for  property 
>ught  for  the  principal,  held,  the  principal,  as 
a  condition  to  suing  him  for  recovery  of  the 
excess,  is  required  to  do  nothing  to  put  him  in 
statu  quo.— Laurence  v.  Kilgore  (Cal.)  760. 

'Evidence  considered,  and  held  to  sustain  the 
validity  of  a  deed  made  by  a  principal  conveying 
property  to  his  agent  for  its  sale.— Hemen way 
v.  Abbott  (Cal.  App.)  190. 

'Equity  treats  the  relation  of  principal  and 
agent  in  the  same  general  manner,  though  not 
with  quite  the  same  strictness,  as  that  of  trus- 
tee and  beneficiary;  and  in  any  purchase  or 
Rule  with  the  principal,  or  other  transaction  by 
which  the  agent  obtains  a  benefit,  a  presumption 


arises  against  its  validity  which  the  agent  must 
overcome,  but  this  presumption  is  not  so  strong 
as  in  the  case  of  a  trustee— Hemenway  v.  Ab- 
bott (Cal.  App.)  190. 

*An  agent  and  his  principal  are  not  prohibit**! 
from  dealing  with  each  other,  but  the  rul*  is 
that  in  all  dealings  respecting  the  subject-mat- 
ter of  the  agency  the  utmost  good  faith  is  re- 
quired, and  the  burden  of  proof  is  on  the  agent 
to  show  good  faith— Hemenway  v.  Abbott  (CaL 
App.)  190. 

As  between  principal  and  agent,  the  utmost 
good  faith  is  required  on  the  part  of  both.— 
Little  v.  Herzinger  (Utah)  639. 

S  3.  Rights  and  liabilities  as  to  third 
persons. 

'Whether  a  principal  has  disavowed  an  un- 
authorised contract  with  his  agent  within  a 
reasonable  time  is  a  question  of  fact  for  the 
jury.— Hartwell  v.  Loveland  (Kan.)  432. 

•Where  one,  without  authority,  contracts  for 
another,  the  principal  will  be  presumed  to  hare 
ratified  the  same  if  he  does  not,  within  a  rea- 
sonable time  after  knowledge,  disavow  the 
transaction.— Hartwell  v.  Loveland  (Kan.)  4XL 

One  claiming  under  a  conveyance  executed  b> 
a  purported  agent  must  show  that  the  agent 
was  authorized  by  the  owner;  and  the  mere 
acting  of  one  under  the  claim  that  he  is  an 
agent  does  not  prove  his  authority.— Travers 
v.  Barrett  (Nev.)  126. 

•The  apparent  authority  of  an  agent  must 
be  gathered  from  all  the  facts,  and  is  a  question 
for  the  jury.— Ricker  Nat.  Bank  v.  Stone  (Okl.) 
577. 

•Authority  conferred  on  an  agent  include 
only  the  usual  means  appropriate  to  the  end. 
and  must  be  exercised  in  a  reasonable  manner, 
and  cannot  be  resorted  to  to  justify  acts  whith 
the  principal  could  not  be  presumed  to  intend. 
—Ricker  Nat.  Bank  v.  Stone  (Okl.)  577. 

•An  agent  held  to  have  apparent  authority  to 
settle  a  mortgage  debt  by  receiving  back  tbe 
mortgaged  property  with  other  property. — North- 
west Thresher  Co.  v.  Dahlgren  (Wash.)  22>. 

•Evidence  held  to  show  an  agent,  in  charge 
of  a  wheat-trading  business,  was  authorized  to 
hold  wheat  bought  without  making  an  immediate 
resale.— Iona  Warehouse  Co.  v.  Van  Buren 
(Wash.)  291. 

PRINCIPAL  AND  SURETY. 

See  Bonds ;  Indemnity. 

Liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  Attachment,  J  1 ;  Bail. 

Motions  relating  to  pleading  in  action  against 
surety,  see  Pleading,  $  8. 

S  1.   Nature  and  extent  of  liability  of 
surety. 

8  83.  Sureties  on  a  bond  held  estopped  to 
claim  au  alteration  in  it  was  unauthorised.— 
Union  Oil  Co.  of  California  v.  Mercantile  Refin- 
ing Co.  (Cal.  App.)  919. 

|  2.   Rights  and  remedies  of  surety. 

A  surety's  right  of  action  for  contribution 
against  a  co-surety  accrues  when  he  pays  tbe 
debt,  so  that  limitations  do  not  run  against 
bis  cause  of  action  until  such  payment.— Ment- 
zer  v.  Burlingame  (Kan.)  371. 

PRIORITIES. 

Of  mechanics'  liens,  see  Mechanics'  Liens,  f  4. 
Of  mortgages,  see  Chattel  Mortgages,  {  3. 

PRIORITY. 

Of  lien  of  judgment,  see  Judgment,  f  10. 


•Point  annotated.  See  syllabus. 
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PRISONS. 

Arnault  by  convict,  see  Assault  and  Battery, 

♦Where  the  warden  and  directors  of  the  peni- 
tentiary employed  the  chaplain  to  superintend 
a  prison  school,  agreeing  to  pay  the  sum  of  $30 
a  month  in  addition  to  his  salary  as  chaplain, 
held,  that  the  State  Auditor  properly  refused 
to  allow  a  claim  therefor.— McBrian  v.  Nation 
(Kan.)  788. 

PRIVATE  NUISANCES. 

See  Nuisance.  |  L 

PRIVATE  ROADS. 

Bights  of  way,  see  Easements. 

PRIVILEGE. 

Effect  on  limitation,  see  Limitation  of  Actions, 
8  2. 

PROBABLE  CAUSE. 

For  prosecution,  see  Malicious  Prosecution,  f  1. 

PROBATE. 

Of  will,  see  Wills,  |  4. 

PROBATE  COURTS. 

See  Courts,  §  5.  . 

PROCESS. 

Effect  of  appearance,  see  Appearance. 
Substituted  process  as  denial  of  due  process  of 
law,  see  Constitutional  Law,  8  8. 

In  actions  against  particular  classes  of  person*. 
See  Receivers,  |  L 

In  particular  actions  or  proceedings. 
For  judgment  against  real  property  for  nonpay- 
ment of  tax,  see  Taxation,  §  2. 
In  criminal  prosecutions,  see  Criminal  Law,  I  4. 
On  appeal,  see  Appeal  and  Error,  |  5. 

Particular  forms  of  writs  or  other  process. 
See  Execution ;  Garnishment ;  Injunction ;  Man- 
damus ;   Prohibition ;   Quo   Warranto ;  Re- 
plevin. 


i  1. 


requisites,  and 


Nature,  Issuance, 
validity. 

The  issuance  of  a  summons  upon  a  praecipe 
riled  by  a  codefendant  is  not  an  error  of  which 
defendant  can  complain,  nor  will  the  jurisdic- 
tion of  the  court  be  affected  thereby. — State 
Life  Ins.  Co.  of  Indianapolis,  Ind.,  v.  Oklahoma 
City  Nat.  Bank  (Okl.)  574. 

8  8.  Service. 

•Effect  of  service  of  process  by  publication  as 
affected  by  Code  Civ.  Proc.  §  473,  stated.— Em- 
ery v.  Kipp  (Cal.)  17. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxicat- 
ing Liquors. 

8  1.    Nature  and  grounds. 

•There  being  remedy  by  appeal,  held  prohibi- 
tion will  not  lie  to  prevent  settlement  of  bill 
of  exceptions,  on  the  ground  that  time  for  pre- 
senting the  same  was  extended  without  jurisdic- 
tion.—People  v.  Everett  (Cal.  App.)  175. 


•A  right  of  appeal  from  an  order  confers  an 
adequate  remedy,  and  prohibition  does  not  lie, 
though  jurisdiction  to  grant  the  order  does  not 
exist. — California  Fruit  Growers'  Ass'n  of  Los 
Angeles  v.  Superior  Court  of  Los  Angeles  Coun- 
ty (Cal.  App.)  769. 

§  5.  Prohibition  is  the  proper  remedy  when 
an  inferior  court  assumes  excessive  judicial 
power,  or  it  makes  an  unauthorized  application 
of  judicial  force,  in  a  cause  otherwise  properly 
cognizable  by  it— State  v.  Huston  (Okl.)  982. 

§  10.  On  an  information  presented  by  a 
private  person,  the  lower  court  having  no  ju- 
risdiction, and  there  being  no  other  adequate 
remedy  at  law,  the  remedy  of  the  accused  is  by 
a  writ  of  prohibition.— Evans  v.  Willis  (Okl.) 
1047. 

•Prohibition  lies  to  prevent  the  superior  court 
from  taking  jurisdiction  under  a  writ  of  review 
requiring  petitioners  to  make  returns  of  their 
action  in  revoking  licenses,  on  the  ground  that 
the  court  has  no  jurisdiction,  where  the  on- 
ly question  is  the  construction  of  a  statute, 
as  it  is  not  necessary  that  the  record  be  certi- 
fied on  writ  of  review.— State  v.  Superior  Court 
of  Washington,  Pierce  County  (Wash.)  778. 

•Prohibition  to  prevent  the  superior  court 
from  taking  jurisdiction  under  a  writ  of  review 
requiring  a  city  and  its  officers  to  make  returns 
of  their  action  in  revoking  liquor  licenses,  on  the 
ground  that  that  court  had  no  jurisdiction,  held 
proper,  the  remedy  by  appeal  being  inadequate 
because  the  licenses  would  expire  before  the  ap- 
peal would  be  heard. — State  v.  Superior  Court 
of  Washington,  Pierce  County  (Wash.)  778. 

•Extraordinary  lep.1  remedies,  such  as  pro- 
hibition, will  not  be  if  there  is  an  adequate 
legal  remedy  by  appeal,  whether  the  court  to 
whom  they  are  addressed  is  acting  within  or 
without  its  jurisdiction,  but.  where  the  remedy 
by  appeal  is  inadequate,  such  writs  will  issue.— 
State  v.  Superior  Court  of  Washington,  Pierce 
County  (Wash.)  778. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

Of  corporation,  see  Corporations,  f  3. 

PROPERTY. 

Constitutional  guaranties  of  rights  of  proper- 
ty, see  Constitutional  Law,  88  4,  8. 
Rules  of  property,  see  Courts,  §  2. 

Particular  species  of  property. 
See  Animals ;  Fish ;  Mines  and  Minerals. 
Timber,  see  Logs  and  Logging.  . 
Vessels,  see  Shipping. 

Remedies  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunction, 
see  Injunction,  8  2. 

Transfers  and  other  matters  affecting  title. 
See  Adverse  Possession. 

Taking  for  public  use,  see  Eminent  Domain. 

PROSTITUTION. 

See  Lewdness. 

Abduction  for  purpose  of,  see  Abduction,  8  1. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  Trial,  8  5. 
In  criminal  prosecutions,  see  Criminal  Law, 
8  11. 
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PROXIMATE  CAUSE. 

Of  injuries  to  servant,  see  Master  and  Servant, 
f  10. 

Of  injury  caused  by  operation  of  railroad,  see 

Railroads,  $  3. 
Of  injury  to  goods,  see  Carriers,  S  2. 

PUBLICATION. 

Service  of  process,  see  Process,  |  2. 

PUBLIC  DEBT. 

See  Counties,  f  3 ;  Municipal  Corporations,  |  7 ; 
States,  J  3;  Towns,  §  2. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  Municipal  Corporations, 


PUBLIC  LANDS. 


Acquisition  of  title  to  school  lands  by  adverse 
possession,  see  Adverse  Possession,  f  1. 

As  community  property,  see  Husband  and  Wife, 
I  3. 

Community  rights  in  timber  entry,  see  Husband 
and  Wife,  §  3. 

{  1.    Survey   sad   disposal   of  lands  of 
United  States. 

•The  grant  of  lands  made  by  Congress  to  the 

state  of  Utah,  by  the  enabling  act  (Act  July 
16.  1894,  c.  138,  28  Stat.  107),  under  which 
it  was  organised,  to  be  thereafter  selected  by  the 
state,  was  one  in  pnesenti,  and  on  the  selection 
of  land  thereunder,  approved  by  the  Secretary 
of  the  Interior,  the  title  of  the  state  relates  back 
to  the  grant  or  at  least  to  the  date  of  selection. 
-Brigham  City     Rich  (Utah)  220. 

PUBLIC  MORALS. 

Police  power  of  city  to  regulate,  see  Municipal 
Corporations,  |  4. 

PUBLIC  NUISANCES. 

See  Nuisance,  |  2. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Railroads;   Street  Railroads; 

Telegraphs  and  Telephones. 
Gas  companies,  see  Gas. 

Property  of,  not  subject  to  execution,  see  Execu- 
tion, I  1. 

Water  companies,  see  Waters  and  Water  Cours- 
es, 5  5. 

PUBLIC  TRIAL 

Right  of  accused,  see  Criminal  Law,  |  8. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  f  5. 

PUNISHMENT. 

See  Criminal  Law,  |  81. 
Fines,  see  Fines. 


PUNITIVE  DAMAGES. 

For  wrongful  conversion,  see  Trover  and  Con- 
version, |  1. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

Garnishment,  see  Garnishment,  I  L 
Indictment  or  information,  see  Indictment  and 
Information,  f  6. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  f  4. 

In  criminal  prosecutions,  see  Criminal  Law, 

QUIETING  TITLE 

Grounds  for  new  trial,  see  New  Trial,  |  2. 
Review  of  questions  of  fact,  see  Appeal  and  Er- 
ror, |  17. 

|  1.    Proceedings  and  relief. 

•An  action  to  quiet  title  must  be  brought  in 
the  jurisdiction  in  which  the  subject-matter  is 
situated.— Taylor  v.  Hulett  (Idaho)  37. 

QUO  WARRANTO. 

|  1.   Nature  sued  grounds. 

♦The  court  on  quo  warranto  held  authorized 
to  award  judgment  ousting  a,  city  from  the  ex- 
ercise of  unwarranted  corporate  powers. — State 
v.  City  of  Coffeyville  (Kan.)  372. 

A  mayor  of  a  city  held  to  have  forfeited  his 
office,  authorizing  the  court  on  quo  warranto 
to  oust  him  therefrom.— State  v.  Wilcox  (Kan.) 
372. 

RAILROADS. 

See  Street  Railroads. 
As  employers,  see  Master  and  Servant. 
Carriage  of  goods  and  passengers,  see  Carriers. 
Constructive  trust  in  favor  of  railroad,  see 
Trusts,  |  L 

Harmless  error  In  action  for  injuries  caused  by 

operation  of,  see  Appeal  and  Error,  |  22. 

Restraining  operation  .until  payment  of  com- 
pensation to  abutting  owners,  see  Eminent 

-  Domain,  f  4. 

f  1.    Right  of  way  and  other  interests 
la  land. 

Time  held  to  be  of  the  essence  of  an  option 
for  the  sale  of  a  railroad  right  of  way.— Spo- 
kane, P.  &  S.  Ry.  Co.  v.  Ballinger  (Wash.)  739. 

An  option  agreement  of  a  landowner  to  con- 
vey a  right  of  way  to  a  projected  railroad  with- 
in a  specified  period  held  not  changed  by  accept- 
ance into  a  contract  of  sale.— Spokane,  P.  &  S. 
Ry.  Co.  v.  Ballinger  (Wash.)  739. 

Landowners  held  not  estopped  to  declare  a  for- 
feiture of  an  option  to  sell  a  railroad  right  of 
way  by  reason  of  the  company's  entry  and  con- 
struction thereon.— Spokane,  P.  &  S.  Ry.  Co.  v. 
Ballinger  (Wash.)  739. 

|  2.  Sales,  leases,  traffic  contract*,  and 
consolidation. 

The  lease  in  1885  by  the  Southern  Pacific 
Railroad  Company  of  its  railroad  and  branches 
in  California  to  the  Southern  Pacific  Company 
cannot  be  construed  to  include  lines  of  road 
subsequently  built  or  acquired  by  the  lessor,  nor 
can  its  terms  be  extended  by  parol  to  embrace 
such  lines  in  an  action  to  recover  for  their 
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negligent  operation.— Johnson  r.  Southern  Pac. 
R.  Co.  (CaT)  520. 

9  3.  Operation. 

*  Where  it  ia  shown  that  a  corporation  defend- 
ant was  the  owner  of  a  railroad,  in  the  opera- 
tion of  which  a  wrong  was  committed,  the  pre- 
sumption is  that  the  road  was  operated  by  it  at 
that  time.— Johnson  v.  Southern  Pac.  R.  Co. 
(Cal.)  520. 

•The  question  of  the  contributory  negligence 
of  a  woman,  who  was  killed  through  the  fright- 
ening of  the  horse  behind  which  she  was  riding 
by  a  railroad  train,  held  properly  submitted  to 
the  jury,  in  an  action  to  recover  for  her  death 
from  the  railroad  company.— Johnson  v.  South- 
ern Pac.  R.  Co.  (Cal.)  520. 

*A  railroad  company  cannot  escape  respon- 
sibilty  or  avoid  the  discharge  of  its  duties  by 
leasing  its  road  to  another  company,  and  can 
only  relieve  itself  from  liability  for  injuries 
from  such  operation  by  showing  a  lease  made 
under  statutory  authority  and  conforming  to  the 
statute.— Johnson  v.  Southern  Pac.  R.  Co.  (Cal.) 
520. 

8  276.  A  carrier  held  not  liable  for  injuries 
to  a  trespasser  caused  by  a  collision,  unless  re- 
sulting from  wanton  negligence. — Chicago,  R 
I.  &  P.  Ry.  Co.  v.  Lacy  (Kan.)  1025. 

{  282.  That  a  collision  between  freight 
trains  occurred  in  which  plaintiff's  son,  a  tres- 
passer on  one  of  them,  was  killed,  was  not 
prima  facie  evidence  of  wanton  negligence.— 
Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Lacy  (Kan.) 

§  282.  Evidence  held  insufficient  to  warrant 
a  finding  that  a  collision  between  freight  trains 
in  which  a  trespasser  was  killed  resulted  from 
the  reckless  or  wanton  negligence  of  the  car- 
rier's employee  — Chicago,  R.  I.  ft  P.  Ry.  Co. 
r.  Lacy  (Kan.)  1025. 

8  296.  Failure  of  a  train  crew  to  send  back 
a  flagman  held  not  the  proximate  cause  of  a 
rear-end  collision.— Chicago,  R.  I.  ft  P.  Ry.  Co. 
t.  Lacy  (Kan.)  1025. 

8  282.  In  an  action  for  the  death  of  a  rail- 
way employe"  killed  while  checking  cars  in  a 
customary  manner,  evidence  to  show  that  the 
company  had  acquiesced  in  the  custom,  and  was 
therefore  estopped  to  assert  decedent's  negli- 
gence in  observing  It,  held  properly  excluded. — 
Keary  v.  Northern  Pac.  Ry.  Co.  (Mont.)  944. 

f  282.  In  an  action  for  the  death  of  a  con- 
ductor while  checking  cars  by  passing  along  an 
adjoining  main  track,  evidence  that  the  space 
between  the  tracks  was  sometimes  obstructed, 
so  as  not  to  be  used  as  a  passageway,  held 
properly  excluded.— Neary  v.  Northern  Pac.  Ry. 
Co.  (Mont)  944. 

I  278.  A  railroad  employe  killed  by  a  train 
held  as  a  matter  of  law  guilty  of  contributory 
negligence.— Neary  v.  Northern  Pac.  Ry.  Co. 
(Mont.)  944. 

$  278.  The  rule  that  persons  about  to  cross 
railroad  tracks  must  look  and  listen,  while  not 
strictly  applicable  to  employes  expected  to  be 
on  the  track  in  the  discharge  of  their  duties, 
held  applicable,  with  more  or  leas  strictness,  in 
view  of  the  circumstances  of  the  particular  case. 
—Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.)  944. 

I  278  The  rule  aa  to  discovered  peril  held 
to  apply,  not  only  to  technical  trespassers  on 
railway  tracks,  but  to  employes  who  are  so 
absorbed  in  the  performance  of  their  duties  that 
they  do  not  observe  signals.— Neary  v.  Northern 
Pac.  Ry.  Co.  (Mont)  944. 

8  282.  Where  it  appeared  that  decedent, 
while  checking  cars,  was  killed  while  so  ab- 
sorbed in  his  duties  as  to  be  oblivious  to  his  sur- 
roundings, evidence  of  a  general  custom  to  check 


cars  in  the  same  method  held  not  admissible,  as 
it  did  not  tend  to  rebut  the  presumption  of  de- 
cedent's negligence.— Neary  v.  Northern  Pac. 
Ry.  Co.  (Mont.)  944. 

6  383.  A  railway  track  known  to  be  con- 
stantly in  use  Acid  in  itself  a  warning  of  danger, 
and  the  rule  that  one  attempting  to'  cross  it 
should  look  and  listen,  and  failure  to  do  so  is 
contributory  negligence,  which  will  preclude  a 
recovery  for  a  resulting  injury,  applies  to  one 
traveling  along  the  track. — Neary  v.  Northern 
Pac.  Ry.  Co.  (Mont.)  944. 

8  400.  Whether  an  engineer,  after  discover- 
ing the  peril  of  one  walking  on  the  track,  could, 
by  exercising  reasonable  care,  have  stopped  his 
train  and  prevented  the  person's  injury,  held 
to  be  for  the  jury.— Neary  v.  Northern  Pac.  Ry. 
Co.  (Mont.)  944. 

*A  person  about  to  cross  the  track  of  an  in- 
terurban  electric  railway,  on  which  trains  are 
customarily  operated  at  high  speed,  must  stop, 
look,  and  listen,  unless  It  would  be  of  no  avail. — 
Cable  v.  Spokane  ft  Inland  Empire  R.  Co. 
(Wash.)  744.  . 

*A  person  of  years  of  discretion,  In  a  vehicle 
driven  by  another,  at  a  railway  crossing,  owes 
the  duty  to  stop,  look,  and  listen,  and  where 
she  does  not  do  so,  or  do,  or  attempt  to  do, 
anything  equivalent  thereto,  held  that  she  is 
barred  from  recovery  for  injuries  sustained 
through  a  collision.— Cable  v.  Spokane  ft  Inland 
Empire  R.  Co.  (Wash.)  744. 

•A  person  approaching  an  electric  railway 
crossing  held  negligent,  because  failing  to  stop 
and  look  before  driving  onto  the  crossing.— 
C^ble^y. ^Spokane  &  Inland  Empire  R.  Co. 

RAPE. 

Cross-examination  of  witnesses,  see  Witnesses, 
12. 

Harmless  error,  see  Criminal  Law,  |  29. 

|  1.  Prosecution  and  punishment. 

|  38.  In  a  rape  prosecution,  the  evidence  tend- 
ing to  show  that  prosecutrix  and  another  woman 
were  in  bed  with  two  men,  a  question  to  the 
other  woman  as  to  why  she  got  in  bed  with 
the  man  was  properly  excluded.— People  v. 
Corey  (Cal.  App.)  907. 

|  48.  Testimony  as  to  complaint,  made  by 
prosecutrix  three  weeks  after  the  alleged  rape, 
was  inadmissible  for  the  prosecution.— People  v. 
Corey  (Cal.  App.)  907. 

8  54.  In  rape  the  evidence  of  prosecutrix 
need  not  be  corroborated  to  justify  conviction. 
—People  v.  Corey  (Cal.  App.)  907. 

RATIFICATION. 

Of  acta  of  brokers,  see  Brokers,  8  2. 

Of  act  of  agent,  see  Principal  and  Agent,  8  8. 

REAL  ACTIONS. 

See  Forcible  Entry  and  Detainer,  6  1. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REASONABLE  DOUBT. 

Instructions,  see  Criminal  Law,  8  12. 

REBUTTAL 

Evidence,  see  Criminal  Law,  8  9;  Trial,  8  2. 


W  P.-77 


•Point  annotated.  See  syllabus. 


Digitized  by 


1218 


97  PACIFIC  REPORTER. 


RECEIVERS. 

Appealability  of  judgment  appointing,  see  Ap- 
peal and  Error,  |  1. 

Discharge  of  receiver  aa  abating  action  against, 
see  Abatement  and  Revival,  f  1. 

Of  corporations  in  general,  see  Corporations, 

Of  insolvent  bank,  aee  Banks  and  Banking,  f  1. 

i   1.  Actions. 

Under  Act  March  8,  1887,  c.  373.  H  2,  3,  24 
Stat  554,  re-enacted  as  a  part  of  Act  Aug.  13, 
1888,  c.  866,  25  Stat.  436  (D.  S.  Comp.  St. 
1901,  p.  582),  held,  that  process  may  be  served 
on  a  receiver  appointed  by  a  federal  court  as 
prescribed  by  the  laws  of  the  state  for  service 
of  process  on  a  corporation.— Peterson  v.  Bak- 
er (Kan.)  373. 

Service  of  process  on  receiver  held  sufficient 
under  Act  March  1887,  c.  373,  §8  2,  3,  24  Stat 
554,  re-enacted  as  a  part  of  Act  Aug.  13.  1888, 
c.  866,  25  Stat.  436  (U.  S.  Comp.  St.  1901,  p. 
582),  and  Gen.  St.  1901,  §  4498.— Peterson  v. 
Baker  (Kan.)  373. 

♦Creditors  held  not  entitled  to  intervene,  in 
an  action  against  a  receiver  defending  on  their 
rights  under  Laws  1903,  p.  6,  c.  6.— Springer 
v.  Ayer  (Wash.)  774. 

RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  |  9. 

RECITALS. 

In  tax  deed,  see  Taxation,  J  8. 

RECORDS. 

Of  courts  in  general,  see  Courts,  |  2. 

Of  particular  facta,  oct$,  instruments,  or  pro- 
ceedings not  judicial. 
See  Chattel  Mortgages,  §  2;  Mortgages,  |  2. 
Meeting  of  city  council,  see  Municipal  Corpora- 
tions, f  2. 

Of  judicial  proceedings. 
See  Judgment,  §  3. 

Transcript  on  appeal  or  writ  of  error,  aee  Ap- 
peal and  Error,  fi  7 ;  Criminal  Law,  f  21. 

REDELIVERY. 

Of  property  taken  in  replevin,  see  Replevin,  |  2. 

REDUCTION. 

Of  bail  on  habeas  corpus,  see  Habeas  Corpus, 
S  2. 

REFERENCE. 

See  Arbitration  and  Award. 

|  1.    Nature,  grounds,  and  order  of  ref- 
erence. 

•A  cause  held  a  proper  one  for  reference.— 
Hoffman  v.  Farmers'  Co-op.  Shipping  Ass'n 
(Kan.)  440. 

8  2.  Report  and  finding!. 

8  90.  Under  Wilson's  Rev.  &  Ann.  St.  1903, 
8  4480,  silence  of  referee  in  his  report  as  to  a 
material  fact  raises  the  presumption  that  it  has 
not  been  proven.— Brooks  v.  Garner  (Okl.)  095. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 


f  1.    Proceedings  and  relief. 

Under  undisputed  evidence,  held,  an  instru- 
ment should  be  reformed  for  omission  through 
mistake.— Preston  Hill-Wilson  Shingle  Co. 
(Wash.)  293. 

REGISTRATION. 

See  Chattel  Mortgages,  8  2 ;  Mortgages,  |  2. 
Of  voters,  aee  Elections,  88  2,  12. 

REHEARING. 

See  New  Trial. 

On  appeal  or  writ  of  error,  see  Criminal  Law, 

RELEASE. 

See  Payment. 

Of  attachment,  see  Attachment,  8  1. 
Of  mortgages,  see  Mortgages,  8  3. 

8  1.    Construction  and  operation. 

8  35.  Complainant  in  a  suit  to  enjoin  the 
maintenance  of  a  dam,  which  caused  injury 
to  his  land  by  the  overflow,  by  conveying  a 
part  of  it  along  the  stream  to  defendant  after 
judgment,  held  to  have  released  his  right  to  in- 
junctive relief  and  damages  as  to  the  whole 
land,  in  absence  of  a  reservation.— Thomas  v. 
Booth-Kelly  Co.  (Or.)  107a 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  8  4. 
Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  8  6. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  8  25 ;  Criminal  Law,  8  30. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  Equity,  8  1- 
Effect  on  jurisdiction  of  equity,  to  abate  nui- 
sance, see  Nuisance,  8  L 
Existence  of  other  remedy  as  bar  to  prohibition, 
see  Prohibition,  8  I. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  8  25. 

REMOVAL. 

Of  constable,  aee  Sheriffs  and  Constables,  8  L 

REMOVAL  OF  CLOUD. 

See  Quieting  Tide. 

RENEWAL 

Of  lease,  see  Landlord  and  Tenant,  |  2. 

RENT. 

See  Landlord  and  Tenant,  8  3. 

REPEAL. 

Of  statute,  see  Statutes,  8  & 
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REPLEVIN. 

§   1.    Right  of  action  and  defeases. 

•Replevin  held  to  lie  though  the  taking  was 
not  unlawful,  where  there  is  a  wrongful  reten- 
tion, and  immediate  right  of  possession  in  plain- 
tiff.— Krebs  Hop  Co.  v.  Taylor  (Or.)  44. 

•The  question  of  wrongful  taking  held  im- 
portant in  replevin  only  on  the  question  of  neces- 
sity for  demand. — Krebs  Hop  Co.  v.  Taylor  (Or.) 
44. 

i    2.    Proceedings  for  taking  and  rede- 
livery of  property. 

§  44.  A  custodian  of  property  in  the  pos- 
session of  the  sheriff  has  no  lien  for  his  fees 
or  costs  in  keeping  it.— Beck  v.  Lavin  (Idaho) 
1028. 

S   3.   Pleading  and  evidence. 

*  Under  the  conditions,  held,  the  word  "team" 
in  the  pleadings  and  testimony  wonld  be  treated 
as  including  vehicle  and  harness,  as  well  as 
horses.— Krebs  Hop  Co.  v.  Taylor  (Or.)  44. 

Admissions  in  a  reply  in  replevin  as  to  pos- 
session when  property  was  taken  held  to  control 
notwithstanding  testimony  to  the  contrary ;  no 
motion  to  amend  reply  being  made.— Krebs  Hop 
Co.  v.  Taylor  (Or.)  44. 

•Immediate  right  of  possession  in  plaintiff 
when  the  action  of  replevin  was  commenced 
held  required  to  be  pleaded  and  proved.— Krebs 
Hop  Co.  v.  Taylor  (Or.)  44. 

Under  B.  &  C.  Com  p.  f  788,  subd.  88, 
right  to  possession  of  plaintiffs  property  held 

S resumed  to  continue  in  the  person  from  whom 
efendant  took  it,  so  that  plaintiff  in  replevin 
must  show  he  was  entitled  to  possession  at 
commencement  of  action.— Krebs  Hop  Co.  v. 
Taylor  (Or.)  44. 

8*  4.   Trial,    Judgment,    enforcement  of 
Judgment,  and  review. 

Where,  in  replevin,  it  is  shown  that  plaintiff 
is  entitled  to  recover  a  portion  of  the  property 
included  in  the  writ,  and  from  the  judgment 
awarding  the  other  property  to  defendant  plain- 
tiff appeals,  he  is  entitled  to  have  judgment  ren- 
dered for  such  portion  and  to  recover  his  costs. 
—First  Nat.  Bank  v.  Farquharson  (Okl.)  559. 

Where,  on  trial  in  replevin  by  a  mortgagee 
against  a  mortgagor  to  secure  possession  of 
certain  wheat,  it  develops  that  the  wheat  taken 
belonged  to  a  third  party,  a  judgment  denying 
possession  to  the  plaintiff  and  awarding  it  to 
the  defendant  was  not  error.— First  Nat.  Bank 
v.  Farquharson  (Okl.)  559. 

•Statement  of  proper  amount  of  money  judg- 
ment in  replevin  in  case  plaintiff,  who  receiv- 
ed the  property  on  a  bona,  does  not  return  it. 
—Springer  v.  Ayer  (Wash.)  774. 


REPLICATION. 

See  Pleading,  |  4. 


REPLY. 

See  Pleading,  |  4. 

REPORTS. 

Of  highway  viewers,  see  Highways,  |  L 
On  reference,  see  Reference,  §  2. 

REQUESTS. 

For  instructions  in  civil  actions,  see  Trial,  f  5. 
For  inst motions  in  criminal  prosecutions,  see 
Criminal  Law,  §  13. 


RESCISSION. 

Cancellaton  of  written  instrument,  see  Cancel- 
lation of  Instruments. 

Of  contract  for  sale  of  goods,  see  Sales,  |  3. 

Of  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  5  2. 

RESERVATIONS. 

In  deeds,  see  Deeds,  |  2. 

RES  GEST/E. 

In  civil  actions,  see  Evidence,  f  4. 
In  criminal  prosecutions,  see  Criminal  Law, 
I  6. 


RESIDENCE. 


See  Domicile. 


RESIGNATION. 

Of  Officer,  see  Officers,  |  1. 

RES  IPSA  LOQUITUR. 

Application  of  doctrine  in  action  for  injuries 
to  servant,  see  Master  and  Servant,  8 

Application  of  doctrine  in  action  for  negligence, 
see  Negligence,  f  2. 

RES  JUDICATA. 

See  Judgment,  SI  8,  9. 

RESTRAINING  ORDER. 

See  Injunction,  |  4. 

RESULTING  TRUSTS. 

See  Trusts,  5  1. 

RETAINER. 

Of  attorney,  see  Attorney  and  Client,  |  2. 

RETIRING  PARTNERS. 

See  Partnership,  |  5. 

RETROACTIVE  LAWS. 

See  Statutes,  |  6. 

RETURN. 

Of  assessors  in  street  improvement  proceedings, 
see  Municipal  Corporations,  §  3. 

Of  election,  see  Elections,  §  13. 

Of  record  of  proceedings  for  purpose  of  re- 
view, see  Appeal  and  Error,  g  7. 


REVENUE. 


See  Taxation. 


REVERSIONS. 

Of  lessor,  see  Landlord  and  Tenant,  f  1. 

REVIEW. 

See  Appeal  and/  Error;  Certiorari;  Criminal 
Law,  §  18 :  Justices  of  the  Peace,  5  2. 


•Point  annotated.  See  syllabus. 
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REVOCATION. 

Of  agency,  see  Principal  and  Agent,  8  1. 

Of  liquor  license,  see  Intoxicating  Liquors,  |  8. 

Of  option  to  sell  land,  see  Vendor  and  Purchaa- 

Of 'probate  of  will,  see  Wills,  f  4, 

RIGHT  OF  WAY. 

See  Easements. 

Of  railroads,  see  Railroads,  |  1. 

RIGHT  TO  OPEN  AND  CLOSE 

Argument  at  trial,  see  Trial,  |  1. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  8  2;  Waters  and  Water 
Courses,  8  1* 


RISKS. 

ye,  see  M 

ROADS. 


Assumed  by  employe,  see  Master  and  Servant, 

«  a,  7, i5. 


See  Highways. 

Streets  in  cities,  see  Municipal  Corporations, 
88  5.  6. 

SALARY. 

Of  officers  in  general,  see  Officers,  |  2. 

SALES. 

Element  of  damages  for  breach  of  contract,  see 

Damages,  8  !• 
Enforcement  of  agricultural  lien  against  seller 

of  goods,  see  Agriculture. 

Sales  by  or  to  particular  cla$$e$  of  persons. 
See  Hawkers  and  Peddlers. 
Co-tenants,  see  Tenancy  in  Common,  8  1. 

Salet  of  particular  species  of,  or  estate*  or 
interests  in,  property. 
See  Intoxicating  Liquors;  Railroads,  8  2. 
Community  property,  see  Husband  and  Wife, 

I  3. 

Mineral  lands,  see  Mines  and  Minerals,  f  L 
Poisons,  see  Poisons. 
Realty,  see  Vendor  and  Purchaser. 
Trust  property,  see  Trusts,  8  2. 

Salet  on  judicial  or  other  proceeding*. 
On  execution,  see  Execution,  8  2. 
On  foreclosure  of  mortgage,  see  Mortgages,  8  4. 
Tax  sales,  see  Taxation,  8  2. 

|  1.    Requisites   and   validity   of  con- 
tract. 

•"Sale"  defined.— Mansfield  v.  District  Agr. 
Ass'n  No.  6  (Cal.)  150. 

•A  contract  for  the  sale  and  purchase  of  oil 
held  authorized  by  Civ.  Code,  88  1726,  1729, 
1730,  1754,  and  not  void  under  section  1722.— 
Central  Oil  Co.  of  Los  Angeles  v.  Southern  Re- 
fining Co.  (Cal.)  177. 

•The  rule  stated  under  which  misrepresenta- 
tions will  vitiate  a  contract  of  sale,  so  that  eq- 
uity will  not  aid  in  its  enforcement.— Waymire 
v.  Shipley  (Or.)  807. 

8  8.    Construction  of  contract. 

A  contract  for  the  sale  and  purchase  of  oil 
held  to  require  the  boyer  to  take  the  minimum 
quantity  fixed  each  month.— Central  Oil  Co.  of 
Los  Angeles  v.  Southern  Refining  Co.  (Cal.)  177. 


A  provision  in  a  contract  for  purchase  of 
apricots  requiring  "buyer  to  furnish  lace  paper 
with  usual  allowance  for  same"  being,  under 
the  testimony,  for  the  buyer's  benefit,  coold  be 
waived  by  the  buyer  by  giving  the  seller  per- 
mission to  use  his  own  lace  paper. — Ellsworth 
v.  Knowles  (Cal.  App.)  600. 

8  69.  A  bill  of  sale  held  to  convey  all  strict- 
ly personal  property  situated  on  the  real  es- 
tate described,  and  in  the  immediate  vicinity 
thereof,  and  used  in  connection  therewith.— 
Houghton  Co.  v.  Kennedy  (Cal.  App.)  905. 

•Where  both  parties  to  a  contract  of  sale 
whereby  payment  and  delivery  are  concurrent 
were  present  at  the  time  and  place  for  per- 
formance, a  party  desiring  to  enforce  the  con- 
tract or  recover  for  nonperformance  bv  the 
other  party  must  show  performance  on  hut  part 
or  offer  to  perform.— Catlin  v.  Jones  (Or.)  546. 

•Where  the  undertakings  of  the  parties  to  a 
contract  of  sale  of  personalty  are  mutual  and 
dependent,  and  to  be  performed  concurrently  at 
a  time  and  place  specified,  the  seller  is  not 
bound  to  deliver  the  goods  until  they  are  paid 
for,  and  the  buyer  is  not  bound  to  pay  until 
they  are  delivered.— Catliri  v.  Jones  (Or.)  546 

•The  buyer  in  a  contract  of  sale  held  bound 
only  to  show,  to  recover  for  nonperformance  by 
the  seller,  that  it  was  within  his  power  to 

Eroduce  the  money,  if  needed,  in  case  the  seller 
ad  been  present  and  able  to  deliver.— Catlin 
v.  Jones  (Or.)  546. 

8  3*  Modification  or  rescission  of  con- 
tract. 

•One  induced  by  fraud  to  execute  a  contract 
of  sale,  to  avail  himself  of  that  defense,  must 
act  promptly  upon  the  discovery  of  the  fraud, 
and  by  retaining  the  subject-matter  of  the  sale 
after  its  discovery  loses  his  right  of  action.— 
Waymire  v.  Shipley  (Or.)  807. 

Letters  held  to  show  mutual  rescission  of  a 
contract  to  sell  shingles.— West  Coast  Shingle 
Co.  v.  Markham  Shingle  Co.  (Wash.)  801. 

8  4.    Performance  of  contract. 

A  seller  held  not  entitled  to  complain  that  the 
buyer  did  not  comply  with  a  provision  of  a  con- 
tract requiring  him  to  furnish  labels  for  the 
goods  purchased.— Ellsworth  v.  Knowles  (Cal. 
App.)  690. 

8  5.   Remedies  of  bnyer. 

Allegations  of  a  complaint,  in  an  action  for 
breach  of  warranty,  held  not  sufficient  as  allega- 
tions of  fraud,  so  as  to  sustain  a  judgment  for 
interest  as  damages  under  Civ.  Code,  8  32xS, 
especially  where  the  alleged  fraudulent  state- 
ments were  not  alleged  to  have  been  made  with 
intent  to  deceive  plaintiff,  or  to  induce  htm  to 
enter  into  a  contract,  as  required  by  Civ.  Coo>, 
8  1572,  defining  actual  fraud  in  connection  with 
the  execution  of  contracts.— Krasilnikoff  v.  Dun- 
don  (Cal.  App.)  172. 

•Where  damages  for  breach  of  contract  are 
not  certain  on  the  face  of  the  contract,  and 
can  only  be  ascertainable  upon  evidence  of 
values,  interest  should  not  be  allowed. — Krasilni- 
koff v.  Dundon  (Cal.  App.)  172. 

•A  purchaser  of  boilers  in  San  Francisco,  to 
be  delivered  there  for  shipment  to  Siberia,  held 
upon  breach  of  warranty  to  be  entitled  to 
damages,  with  reference  to  values  in  Siberia.— 
Krasilnikoff  v.  Dundon  (Cal.  App.)  172. 

•Where  personal  property  is  sold  on  a  war- 
ranty to  be  used  at  some  place  other  than  whore 
sold  and  delivered,  and  this  is  known  to  the 
seller,  damages  may  be  estimated  with  reference 
to  values  at  the  place  where  the  property  is  to 
be  used.— Krasilnikoff  v.  Dundon  (Cal.  App.i 
172. 

Complaint  for  breach  of  warranty  held  not 
ambiguous.— Murphy  v.  Stelling  (Cal.  App.)  672. 


•Point  annotated.  See  syllabus. 


Digitized  by 


INDEX. 


1221 


Code  Civ.  Proc.  |  338,  subd.  4,  limiting  actions 
for  fraud,  held  not  to  apply  to  an  action  for 
mere  breach  of  warranty.— Murphy  t.  Stelling 
(Cal.  App.)  672. 

Where  the  complaint  in  an  action  for  breach 
of  contract  of  sale  alleged  the  sale  of  a  number 
of  "pound  kilo"  boxes  of  fruit,  but  the  contract 
called  for  a  number  of  "kilo  boxes  in  the  ab- 
sence of  attack  on  the  complaint  for  uncertainty, 
a  finding  in  accordance  with  the  contract  was 
proper;  the  variance  not  being  fatal.— Ellsworth 
v.  Knowlea  (Cal.  App.)  690. 

Under  Civ.  Code,  f 8  3308,  3311,  3357,  relating 
to  the  measure  of  damages  for  breach  of  con- 
tract of  sale,  interest  held  improperly  allowed 
in  an  action  for  breach  of  a  seller's  agreement  to 
deliver  goods.— Ellsworth  v.  Knowles  (Cal.  App.) 
600. 

•Whether  a  buyer  In  a  contract  of  sale  of 
hops,  whereby  payment  and  delivery  were  con- 
current, was,  at  the  time  and  place  specified 
for  performance,  able  and  ready  to  pay,  au- 
thorizing a  recovery  for  the  failure  of  the  seller 
to  perform,  held  for  the  jury.— Catlin  v.  Jones 
(Or.)  546. 

In  an  action  to  foreclose  a  mortgage  executed 
to  secure  notes  given  for  a  horse,  evidence  held 
insufficient  to  show  an  oral  warranty  that,  if 
the  horse  with  proper  care  failed  to  get  with 
foal  65  per  cent,  of  the  mares  bred  to  him,  the 
notes  and  mortgage  were  to  be  returned.— Hart- 
ley v.  Furgeson  (Wash.)  234. 

g  6.    Conditional  sales. 

*A  seller  of  a  threshing  outfit  under  a  condi- 
tional sale  after  default  held  entitled  to  ter- 
minate the  contract  and  take  possession,  after 
the  outfit  had  been  seized  by  the  sheriff  in  exe- 
cution of  an  order  of  aale  to  satisfy  threshers' 
liens  thereon.— Holt  Mfg.  Co.  v.  Collins  (Cal.) 
516. 

*  Where  a  chattel  is  sold  with  a  reservation 
of  title  until  the  price  is  paid,  a  purchaser  of 
the  vendee  acquires  no  title,  though  he  buys 
in  good  faith  and  without  notice.— Lockwood 
Bros.  v.  Frisco  Lumber  Co.  (Okl.)  562. 

•Intrusting  the  possession  of  chattels  to  an- 
other by  the  owner  under  a  contract  of  condi- 
tional sale  does  not  estop  the  owner  from  set- 
ting up  title  thereto  as  against  an  innocent  pur- 
chaser thereof  without  notice. — Lockwood  Bros, 
v.  Frisco  Lumber  Co.  (Okl.)  562. 

SATISFACTION. 

See  Payment;  Release. 

Of  mortgage,  see  Mortgages,  8  3. 

SCAFFOLDS. 

Liability  of  master  for  injuries  to  servant  from 
defects  in,  see  Master  and  Servant,  8  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Adverse  possession  of  school  lands,  see  Adverse 

Possession,  8  L 
Exceptions  in  deeds  to  school  land,  see  Deeds, 

8  2. 

SEARCHES  AND  SEIZURES. 

Under  laws  relating  to  intoxicating  liquors,  see 
Intoxicating  Liquors,  |  5. 

SECONDARY  EVIDENCE 

In  civil  actions,  see  Evidence,  8  5. 

In  criminal  prosecutions,  see  Criminal  Law,  |  6. 


SECRETARY  OF  STATE. 

Mandamus,  see  Mandamus,  88  1,  8. 

SECRET  PROFITS. 

Liability  of  agent,  see  Principal  and  Agent,  8  2. 
Of  promoter  of  corporation,  see  Corporations, 

SELF-DEFENSE. 

See  Homicide,  &  3. 

SELF-EXECUTING. 

Provisions  of  Constitution,  see  Constitutional 
Law,  8  1. 

SENTENCE. 

In  criminal  prosecutions,  see  Criminal  Law, 
8  17. 

SEPARATION. 

Of  witnesses  at  trial,  see  Trial,  8  2. 

SERVANTS. 

See  Master  and  Servant 

SERVICE 

Of  notice  of  appeal,  see  Appeal  and  Error,  |  5 ; 

Criminal  Law,  J  20. 
Of  pleading,  see  Pleading,  I  7. 
Of  process,  see  Process,  8  2. 

SERVICES. 

See  Work  and  Labor. 

SERVITUDES. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

In  action  to  foreclose  mechanic's  lien,  see  Me- 
chanics' Liens,  8  5. 

Pleading  as  set-off,  cause  of  action  barred  by 
limitations,  see  Limitation  of  Actions,  8  2. 

Retroactive  operation  of  statute  of  limitations 
relating  to  set-offs,  see  Limitation  of  Actions, 

8  1.    Nature  and  grounds  of  remedy. 

On  the  hearing  of  a  motion  of  the  un- 
successful party  for  an  order  of  court  taxing 
the  costs,  the  party's  right  to  set  off  an  al- 
leged unliquidated  claim  against  the  amount  of 
the  judgment  cannot  be  determined.— Bell  v. 
Thompson  (Cal.  App.)  158. 

8  2.  Snbjoot-matter. 

*A  lessor  in  a  mining  lease  held  not  entitled 
to  retain  in  his  possession  trust  funds  belong- 
ing to  the  lessee,  in  order  that  he  may  offset 
against  the  same  damages  for  a  violation  of  the 
lease  by  the  lessee. — Florence-Goldfield  Min.  Co. 
v.  District  Court  of  First  Judicial  Dist  of  Ne- 
vada (Nev.)  49. 

SETTLEMENT. 

See  Account  Stated;  Payment;  Release. 

By  executor  or  administrator,  see  Executors  and" 

Administrators,  8  6. 
By  partDers,  see  Partnership,  8  6. 
Of  bill  of  exceptions,  see  Exceptions,  Bill  of,  |  1. 


•Point  annotated.  Soe  syllabns. 
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SHEEP. 

Opinion  evidence  aa  to  cause  of  loea  of.  Me 

Evidence,  I  & 

SHERIFFS  AND  CONSTABLES. 

I  1.  Appointment,     qualification,  and 
Tenure. 

I  18.  In  summary  proceedings  to  remove  a 
constable  for  neglect  of  duty  in  failing  to  pre- 
vent a  disturbance  of  the  peace,  evidence  held 
sufficient  to  support  findings  against  defendant. 
—Larue  v.  Daviea  (Cal.  App.)  903. 

§  13.  Under  Pen.  Code  88  772,  415,  and  sec- 
tion 7.  subd.  4,  and  Pol.  Code,  f  4176.  subds. 
1,  2.  and  section  4315,  the  accusation  in  a 
summary  proceeding  to  remove  a  constable  for 
neglecting  to  prevent  parties  breaching  the 
peace  by  fighting  in  the  street  held  sufficient— 
Larue  v.  Daviee  (Cal.  App.)  908. 

SHIPPING. 

See  Admiralty. 

|  1.    Liabilities   of  Teasels   and  owner* 
in  general. 

'  |  87.  Where  there  la  an  equitable  attach- 
ment of  a  vessel,  and  it  is  released  by  a  bond, 
held  objection  to  the  attachment  Is  waived.— 
West  v.  Martin  (Wash.)  1102. 

|  87.  Certain  matters  held  to  constitute  an 
equitable  attachment  of  a  vessel.— West  v. 
Martin  (Wash.)  1102. 

§  87.  The  lien  on  a  vessel  created  by  Bal- 
linper's  Ann.  Codes  &  St  |  5953  (Pierce's  Code, 
8  6077),  held  enforceable  in  the  state  courts, 
where  the  claim  for  injury  is  not  in  the  juris- 
diction  of  admiralty.— West  v.  Martin  (Wash.) 
1102. 

|  87.  The  lien  on  vessels  given  by  Ballin- 
ger's  Ann.  Codes  &  St.  §  5953  (Pierce's  Code, 
8  6077).  held  to  apply  in  case  of  injury  to  a 
bridge— West  v.  Martin  (Wash.)  1102. 

8  87.  Ballinger's  Ann.  Codes  ft  St.  8  5953 
(Pierce's  Code,  8  6077),  providing  a  lien  on 
vessels,  held  to  apply  to  foreign  vessels.— West 
v.  Martin  (Wash.)  1102. 

SIDEWALKS. 

See  Municipal  Corporations,  88  8,  6. 

SIGNATURES. 

To  bond  on  appeal,  see  Appeal  and  Error,  |  5. 
To  will,  see  Wills,  8  3. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  ADMINISTRATOR. 

See  Executors  and  Administrators,  8  1* 

SPECIAL  LAWS. 

See  Statutes,  {  2. 

SPECIFICATION  OF  ERRORS. 

In  brjefs,  see  Appeal  and  Error,  8  8. 

SPECIFIC  PERFORMANCE. 

Amendment  of  pleading,  see  Pleading,  8  6. 


|  1.    Contracts  enforceable. 

I  28.  A  contract  for  the  sale  of  real  estate 
held  to  sufficiently  specify  the  terms  of  the 
mortgage,  to  be  given  by  the  purchaser  to  se- 
cure the  price  to  authorize  specific  performance. 
—Can-  v.  Howell  (Cal.)  885. 

8  29.  An  agreement  for  the  sale  of  real  es- 
tate, together  with  parol  evidence,  held  to  suffi- 
ciently identify  the  premises  to  authorise  specif- 
ic performance.— Carr  v.  Howell  (Cal.)  885. 

*A  court  will  not  lend  its  aid  to  enforce  a 
contract  which  is  in  any  way  unfair  or  savors 
of  oppression.— Winchester  v.  Becker  (Cal. 
App.)  74. 

•A  contract  for  the  purchase  of  premises  hrld 
unjust  and  unreasonable,  and  hence  not  specifi- 
cally enforceable  under  tbe  express  provisions 
of  Civ.  Code,  8  3391,  subd.  2.— Marsh  v.  Lott 
(Cal.  App.)  163. 

Civ.  Code,  8  8391,  subd.  1,  making  an  ade- 

Suate  consideration  for  a  contract  a  condi- 
on  for  the  specific  enforcement  thereof,  has 
no  application  to  the  sufficiency  of  the  con- 
sideration paid  for  an  option  to  purchase  the 
property  at  a  stipulated  price.— Marsh  v.  Lott 
(Cal.  App.)  163. 

•Where  a  contract  is  to  be  specifically  en- 
forced, a  greater  degree  of  certainty  La  re- 
quired than  where  it  is  made  the  basis  of  an 
action  at  law.— Marsh  v.  Lott  (Cal.  App.)  163. 

*A  contract  under  a  given  construction  held 
uncertain,  and  hence  not  specifically  enforce- 
able under  Civ.  Code,  8  3390,  subd.  6.— Marsh 
v.  Lott  (Cal.  App.)  163. 

*A  provision  in  a  contract  which  is  contrary 
to  law  cannot  be  specifically  enforced.— City  of 
Clay  Center  v.  Clay  Center  Light  &  Power  Co. 
(Kan.)  377. 

•A  contract  for  the  sale  of  land  held  terminat- 
ed prior  to  the  vendee's  tender  of  the  balance  of 
the  purchase  price.— Johnson  v.  Lara  (Wash.) 
231. 

I  2.   Good  faith  and  diligence. 

8  92.  A  purchaser,  in  a  contract  for  the  sale 
of  real  estate,  held  not  in  default  by  delay  in 
performing  his  part  of  the  contract— Carr  v. 
Howell  (Cal.)  885. 

The  rule  that  repudiation  of  an  executory 
contract  by  one  party  relieves  the  other  from 
necessity  of  tendering  performance  held  not  to 
apply  to  an  option  to  purchase  premises  at  a 
specified  sum,  since  until  acceptance  there  is 
no  contract  to  be  specifically  enforced  within 
Civ.  Code,  8  3386,  relating  to  specific  perform- 
ance.—Marsh  v.  Lott  (Cal.  App.)  163. 

A  suit  to  specifically  enforce  a  contract  held 
prematurely  brought  under  a  certain  interpre- 
tation of  the  contract— Marsh  v.  Lott  (Cal. 
App.)  163. 

8  3.    Proceedings  and  relief. 

8  120.  In  an  action  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate, 
defended  on  the  ground  that  the  same  had 
been  procured  by  the  fraud  of  the  purchaser 
and  the  broker  employed  by  the  owner,  certain 
evidence  held  immaterial,— Carr  v.  Howell  (Cal.) 
885. 

8  120.  In  an  action  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate, 
certain  evidence  held  immaterial  on  an  issue.— 
Carr  v.  Howell  (Cal.)  885. 

•Under  Civ.  Code,  8  3391,  a  complaint  for 
specific  performance  failing  to  state  facts  show- 
ing that  the  consideration  was  adequate,  and 
the  contract  just  and  reasonable  as  to  the  de- 
fendant, held  demurrable. — Stiles  v.  Hermosa 
Beach  Land  &  Water  Co.  (Cal.  App.)  91. 

•Evidence  held  to  show  a  waiver  by  both  par- 
ties to  a  contract  for  the  sale  of  land  of  a  pro- 
vision terminating  the  contract  if  the  abstract 
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did  not  show  a  good  title,  or  could  not  be  made 
to  do  so  within  80  days  from  notice  ot  defects. 
— Secombe  v.  Fuller  (Wash.)  806. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STARE  DECISIS. 

See  Courts,  f  2. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
Witnesses,  g  3. 

Of  esse  or  facts  for  purpose  of  review,  see  Ap- 
peal and  Error,  8  7. 

Of  mechanic's  lien,  see  Mechanics'  Liens,  |  8. 

Of  plaintiff's  claim,  see  Pleading,  |  2. 

STATES. 

Attorney  general,  see  Attorney  General. 
Courts,  see  Courts. 

Legislative  power,  see  Constitutional  Law,  5  2. 

Mandamus  proceedings  in  name  of  state,  see 
Mandamus,  §  3. 

Mandamus  to  state  officers,  see  Mandamus,  ft  1. 

Mechanics'  liens  against  state  building,  see  Me- 
chanics' Liens,  |  1. 

g   1.    Government  and  officers. 

The  status  and  nature  of  agricultural  asso- 
ciations organised  under  Act  April  15,  1880 
(St.  1880.  p.  62,  c.  69),  and  St.  1891,  p.  138, 
c.  126,  as  state  institutions,  stated.— Sixth  Dist. 
Agr.  Ass'n  v.  Wright  (Cal.)  144.  , 

|  73.  Under  Rev.  St.  1887,  ft  462,  the  Sec- 
retary of  State  is  not  required  to  keep  his  of- 
fice open  after  4  o'clock  p.  m.,  but  if  he  does 
so,  and  is  transacting  public  business,  it  is  bis 
duty  to  receive  such  business  as  is  presented  to 
him.— Grant  v.  Lansdon  (Idaho)  960. 

f  78.  Under  Rev.  St.  1887.  g  462,  the  Secre- 
tary of  State  is  required  to  keep  his  office  open 
for  public  business  from  10  o'clock  a.  m.,  until 
4  o  clock  p.  m.,  except  on  holidays.— Grant  v. 
Lansdon  (Idaho)  960. 

g  70.  Under  Sess.  Laws  1907-08,  p.  446,  c. 
44,  g  9,  It  is  advisable  for  the  Secretary  of  State 
to  transmit  pamphlets  and  arguments  relating 
to  initiative  and  referendum  petitions.— Trapp 
y.  Wells  Fargo  Express  Co.  (Okl.)  1003. 

g  2.    Property,  contract*,  and  liabilities. 

Under  Act  April  16,  1880  (St.  1880,  p.  62, 
c  69),  substantially  re-enacted  by  St.  1891,  p. 
138,  c.  126,  authorizing  the  creation  of  agricul- 
tural associations,  Act  Feb.  18,  1895  (St.  1895, 
p.  14,  c.  8,  |  10%),  amending  Acts  1891,  and 
authorizing  such  associations  to  issue  capital 
stock  in  the  same  manner  as  private  corpora- 
tions, and  Const,  art.  4,  g  31,  prohibiting  gifts 
of  public  property  to  corporations,  the  act  of 
1895  held  void,  as  amounting  to  a  gift  of  public 
property.— Sixth  Dist.  Agr.  Ass'n  v.  Wright 
(Cal.)  144. 

g  3.    Fiscal    management,    public  debt, 
and  securities. 

•St.  1897,  p.  447,  c.  274,  made  the  home  at 
Evergreen  established  by  the  Woman's  Relief 
Corps  Home  Association  a  state  institution,  for 
the  support  of  which  the  Legislature  may  lawful- 
ly appropriate  money  under  Const,  art.  4,  g  22.— 
Board  of  Directors  of  Woman's  Relief  Corps 
Home  Ass'n  of  California  v.  Nye  (Cal.  App.) 
208. 

*An  appropriation  for  support  of  indigent  ex 
army  nurses  and  certain  female  relatives  of 
Civil  War  Veterans,  in  the  home  of  the  Woman's 
Relief  Corps  Home  Association,  held  not  a  gift 


of  public  money  prohibited  by  Const,  art.  4,  g 
81— Board  of  Directors  of  Woman's  Relief 
Corps  Home  Ass'n  of  California  v.  Nye  (Cal. 
App.)  208. 

g  123.  Under  Sess.  Laws  1907-08,  p.  446,  c. 
44,  g  9,  the  Secretary  of  State  must  forward 
to  the  county  clerks  pamphlets  relating  to  ques- 
tions submitted  by  Initiative  and  referendum 
petition,  or  by  the  Legislature;  but,  where  the 
State  Election  Board  performs  such  duty,  and 
a  voucher  has  been  drawn  for  transporting  the 
pamphlets,  and  for  election  expenses,  and  the 
charges  should  be  paid  by  the  state,  that  the 
voucher  included  the  charge  for  transporting 
the  pamphlets,  which  was  an  expense  belonging 
to  the  office  of  Secretary  of  State,  does  not  re- 
quire reversal  of  a  judgment  allowing  such 
voucher.— Trapp  v.  Wells  Fargo  Express  Co. 
(Okl.)  1003. 

g  156.  The  certificates  of  the  Auditor  and 
the  Attorney  General  under  Const,  art.  10,  g 
29  (Bunn's  Ed.  g  295),  to  state  bonds,  need  not 
be  jointly  executed,  but  are  equally  valid  when 
separately  signed  by  such  officers.— In  re  Mene- 
fee  (Okl.)  1014. 

ft  117.  State  bonds  issued  to  fund  a  valid 
debt  merely  change  the  form  of  the  debt,  and 
an  act  providing  for  such  bonds  may  take  ef- 
fect without  submission  at  a  general  election.— 
In  re  Menefee  (Okl.)  1014. 

g  115.  Const,  art.  10,  g  23  (Bunn's  Ed.  g 
289)  giving  the  Legislature  power  to  issue  $400,- 
000  of  bonds  for  debts  or  expenses  not  provid- 
ed for,  means  in  addition  to  the  debts  and  lia- 
bilities of  the  territory  of  Oklahoma,  or  such 
as  are  expressly  assumed  under  the  Constitution 
to  meet  casual  deficits  in  revenue  or  expenses 
not  provided  for.— In  re  Menefee  (Okl.)  1014. 

g  4.  Aotions. 

g  192.  Under  Const  art.  6,  g  8  (Bunn's  Ed.  g 
141),  providing  that  the  Governor  shall  cause 
the  laws  to  be  faithfully  executed,  he  is  em- 
powered to  institute  a  suit  for  and  in  the  name 
of  the  state.— State  v.  Huston  (Okl.)  982. 

STATUTES. 

Construing  constitutional  provisions,  see  Con- 
stitutional Law,  g  1. 

Denying  due  process  of  law,  see  Constitutional 
Law,  g  8. 

Determination  of  constitutionality  of,  see  Con- 
stitutional Law,  |  1. 

Interfering  with  interstate  commerce,  see  Com- 
merce, g  2. 

Judicial  notice  of  statutes  of  other  states,  see 
Evidence,  g  1. 

Laws  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  g  5. 

Violating  civil  rights,  see  Constitutional  Law, 
g  8. 

Provision*  relating  to  particular  tubfectt. 
See  Adverse  Possession,  g  1 ;  Appeal  and  Error, 
gg  1,  5,  6;   Assault  and  Battery,  ft  1;  At- 
torney General;    Banks  and  Banking,  g  1; 
Brokers,  g  3;  Chattel  Mortgages,  ft  1;  Cor- 

r. rations,  gg  2,  9;  Counties,  gg  1,  2;  Deeds, 
2;  Descent  and  Distribution;  Discovery, 
2;  Drains,  gg  1,  2;  Easements,  g  2;  Elec- 
tions,, gg  1-11,  13-15;  Embezzlement;  Emi- 
nent Domain;  Equity,  g  1;  Evidence,  g  9; 
Execution,  g  1;  Executors  and  Administra- 
tors, gg  1,  3,  6:  Extortion;  Gaming,  g  1; 
Habeas  Corpus,  g  2;  Hawkers  and  Peddlers; 
Highways,  g  1 ;  Homestead,  g  8 ;  Indictment 
ana  Information,  g  3;  Interest,  g  1;  Intoxi- 
cating Liquors ;  Judges,  g  1 ;  Judgment,  g  12 ; 
Liens ;  Limitation  of  Actions ;  Mandamus,  gg 
1,  2;  Master  and  Servant,  g  2;  Mechanics 
Liens,  g  1 ;  Municipal  Corporations,  gg  1-3,  6 ; 
New  Trial,  gg  1,  3;  Nuisance,  g  2;  Officers, 
gg  1,  2;  Parties,  g  1:  Physicians  and  Sur- 
geons;   Poisons;    Shipping,   g   1;  Specific 
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Performance,  8  1:  States,  8  2:  Taxation,  | 
8 ;  Towns,  §  2 ;  Waters  and  Water  Courses, 
|  2;  Weapons;  Wills,  gf  1,  8-6;  Witnesses, 

County  contracts,  see  Counties,  |  2. 
County  seat,  see  Counties,  $  1. 
Enforcement  of  logging  lien,  see  Logs  and  Log- 
ging. 

Exceptions  in  deeds,  see  Deeds,  8  2. 
Foreign  corporations,  see  Corporations,  8  9. 
Statute  of  frauds,  see  Frauds,  Statute  of. 
Stay  of  proceedings  on  appeal,  see  Appeal  and 

Error,  8  6. 
Tax  deeds,  see  Taxation,  8  3. 
Time  of  taking  appeal,  see  Appeal  and  Error, 

8  5. 

ft  1.   Enactment,  requisites,  and  validity 
In  general. 

•Under  Act  March  30,  1878,  St.  1877-78,  p. 
744,  c.  481.  8  11.  and  an  amendment  of  March 
10,  1887,  St.  1887,  p.  90,  c.  80,  and  a  further 
amendment  of  St.  1878.  by  Act  March  26,  1893, 
(St.  1895,  p.  172,  c.  147),  being  substantially  the 
same  as  Act  March  24,  1903,  8  10.  St  1903,  p. 
368,  c.  266,  all  relating  to  regulation  of  banks 
by  the  bank  commissioners  and  authorizing  an 
action  by  the  attorney  genera]  to  enjoin  banks 
from  transacting  business  in  certain  cases,  even 
if  the  provisions  of  section  10,  authorizing  the 
commissioners  to  seize  the  corporate  effects  if  it 
was  found  unsafe  for  the  bank  to  continue 
business,  were  unconstitutional,  the  right  of  the 
attorney  general  to  bring  an  action  was  not 
affected.— People  v.  Bank  of  San  Luis  Obispo 
(Cal.)  306. 

•An  ordinance,  enacted  under  the  provision  of 
a  void  statute,  is  invalid.— Ex  parte  Young 
(Cal.)  822. 

8  60.  The  objection  to  St  1907,  p.  753,  c 
410,  that  it  repeals,  by  implication,  certain  exist- 
ing provisions  as  to  appeals  held  not  to  raise  the 
questions  of  its  validity  under  Const,  art.  4, 
8  24,  relating  to  subjects  and  titles  of  acts. — 
In  re  McPhee's  Estate  (Cal.)  878. 

8  60.  The  claim  that  St.  1907,  p.  750,  c.  408, 
is  obscure,  ambiguous,  and  uncertain  held  not 
to  go  to  the  validity  of  the  act  on  the  ground 
that  it  contains  legislation  not  expressed  in  its 
title,  in  violation  of  Const,  art.  4,  8  24.— In  re 
McPhee's  Estate  (Cal.)  878. 

Even  if  the  act  to  regulate  sale  of  poisons 
(St.  1907,  p.  125,  c.  102,  §  3)  delegating  revising 
power  to  the  board  of  pharmacy  be  void,  held 
that,  being  clearly  separable  from,  it  does  not 
invalidate,  section  8,  (p.  126),  prohibiting  sale  of 
certain  poisons  except  on  prescription. — Ex 
parte  HaUawell  (Cal.  App.)  320. 

*The  legislative  assembly,  when  not  inter- 
dicted by  the  Constitution,  is  a  lawmaking  body 
of  co-ordinate  authority  with  the  people  in  the 
exercise  of  their  reserved  Initiative  power.— Hall 
v.  Dunn  (Or.)  811. 

Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907,  pp.  473,  474,  459,  460,  469,  475,  c. 
209),  held  not  invalid  as  a  whole,  even  if  sec- 
tions 30,  31,  or  sections  7,  9,  10,  24.  36,  and 
certain  other  sections  should  be  so  held. — State 
v.  Nichols  (Wash.)  728. 

8  2.    General  and  speoial  or  local  laws. 

By  virtue  of  its  general  powers  and  the  im- 
plied power  given  by  Const,  art.  4,  8  25,  subd. 
33,  to  enact  special  laws  where  a  general  law 
cannot  be  made  applicable,  an  act  appropriating 
money  for  the  support  of  ex-army  nurses  and 
dependent  female  relatives  of  veteran  soldiers 
in  the  home  at  Evergreen,  established  by  the 
Woman's  Relief  Corps  Home  Association,  whicb 
has  since  been  made  a  state  institution,  is  con- 
stitutional and  valid.— Board  of  Directors  of 
Woman's  Relief  Corps  Home  Ass'n  of  Califor- 
nia v.  Nye  (Cal.  App.)  208. 


The  prohibition  of  Const,  art  4,  I  25,  subd. 
83,  against  local  or  special  laws  where  a  gen- 
eral law  can  be  made  applicable,  leaves  the  ne- 
cessity of  a  special  law  to  the  sole  discretion  of 
the  Legislature,  with  which  the  courts  cannot 
interfere  except  in  extreme  cases. — Board  of  Di- 
rectors of  Woman's  Relief  Corps  Home  Ass'n 
of  California  v.  Nye  (Cal.  App.)  208. 

•Act  April  17,  1908,  providing  for  special 
elections  for  the  relocation  or  removal  of  coun- 
ty seats,  held  not  invalid  as  a  special  or  local 
law,  in  violation  of  Const,  art.  5,  88  32,  46.— 
City  of  Pond  Creek  v.  Haskell  (Okl.)  338 :  In- 
corporated Town  of  Lehigh  v.  Thomas  (OkL) 
362. 

8   3.  Subjects  and  titles  of  act*. 

•Act  March  24,  1903,  St  1903,  p.  365,  c.  226, 
relating  to  regulations  by  bank  commissioners 
and  suits  by  the  attorney  general  to  enjoin  a 
bank  from  cor'.'nuing  business,  did  not  violate 
Const,  art  4,  8  24,  relating  to  the  subjects  and 
titles-  of  acts. — People  v.  Bank  of  San  Luis 
Obispo  (Cal.)  306. 


8  117.  The  title  of  St.  1907,  p.  753,  c  410, 
relating  to  appeals,  held  not  misleading.— In  re 
McPhee's  Estate  (Cal.)  878. 


8  117.  The  provisions  of  St  1907,  p.  753.  c. 
410,  held  within  the  title  thereof,  within  Const, 
art.  4,  $  24.— In  re  McPhee's  Estate  (Cal.)  878. 

8  109.  Const  art  4,  8  24,  relating  to  the  title 
of  acts,  construed.— In  re  McPhee's  Estate  (Cal.) 
878. 

8  114.  Title  to  St.  1901,  p.  564,  c  175.  re- 
lating to  practice  of  dentistry,  held  not  defective. 
—Ex  parte  Hornef  (Cal.)  891. 

Act  Dec  17,  1907  (Laws  1907-OS.  p.  145. 
c.  6,  art.  2),  as  amended  Feb.  12,  1908  (Laws 
1907-08,  p.  153,  c.  6,  art.  3),  embracing  the 
provision  relative  to  the  establishment  of  the 
depositor's  guaranty  fund,  is  not  a  violation 
of  Const,  art.  5,  8  57,  providing  that  every  act 
shall  embrace  but  one  subject  which  shall  be 
clearly  expressed  in  its  title.— Noble  State  Bank 
v.  Haskell  (Okl.)  590. 

8  119.  Act  March  6,  1908  (Laws  1907-08,  p. 
IKS,  c.  7),  providing  for  funding  outstanding 
warrants  and  other  debts  of  the  state  and  the 
issuing  of  bonds  therefor,  is  not  a  violation  of 
Const,  art  5,  8  57  (Bunn's  Ed.  ft  130)  as  not 
expressing  the  subject  of  the  act  in  the  title- 
In  re  Menefee  (Okl.)  1014. 

Laws  1907,  p.  293,  c.  148,  held  not  unconsti- 
tutional, as  not  expressing  its  subject  in  its 
title.— State  v.  Winsor  (Wash.)  446. 

Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907.  pp.  458,  473,  474.  476.  c.  209).  held 
not,  as  to  either  sections  5,  30  and  31,  or  38,  in 
violation  of  Const,  art.  2,  8  19,  providing  that 
no  bill  shall  embrace  more  than  one  subject 
which  shall  be  expressed  in  its  title.— State  v. 
Nichols  (Wash.)  72a 

•Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907,  p.  457,  c.  209),  held  not  in  viola- 
tion of  Const,  art.  2,  8  19,  providing  that  no  bill 
shall  embrace  more  than  one  subject  which 
shall  be  expressed  in  its  title,— State  v.  Nichols 
(Wash.)  728. 

Act  March  15,  1907.  Primary  Election  Law 
(Laws  1907,  pp.  459,  460,  469,  475,  c.  209),  held 
as  to  those  parts  of  sections  7,  9,  10,  24.  36,  and 
other  sections  relating  to  the  nomination  of  can- 
didates for  the  United  States  House  of  Repre- 
sentatives and  Senate,  to  be  in  violation  of 
Const,  art.  2,  8  19,  providing  that  no  bill  shall 
embrace  more  than  one  subject  which  shall  be 
expressed  in  its  title. — State  v.  Nichols  (Wash.) 

•The  title  of  an  act,  to  comply  with  Const 
art.  2,  8  19,  held  not  required  to  be  an  index  to 
the  contents  of  the  act,  but  sufficient  if  it  calls 
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attention  to  the  subject-matter  thereof.— State 
▼.  Nichols  (Wash.)  728. 

f  4.    Amendment,  revision,  and  codifica- 
tion. 

•Act  April  17,  1908,  providing  for  special 
elections  for  the  relocation  of  county  seats,  etc., 
held  an  independent  and  not  a  revisory  act, 
within  Const,  art.  5,  8  57,  requiring  revisory  or 
amendatory  acta  to  be  re-enacted  and  published 
at  length.— City  of  Pond  Creek  v.  Haskell  (Okl.) 
338;  Incorporated  Town  of  Lehigh  v.  Thomas, 
(Okl.)  362. 

Act  March  15,  1907,  Primary  Election  Law 
(Laws  1907,  p.  457,  c.  209),  held  not  in  viola- 
tion of  Const,  art.  2,  §  37,  requiring  an  act  re- 
vised or  amended  to  be  set  forth  at  length,  not- 
withstanding it  refers  to  other  statutes  in  terms, 
and  provides  that  in  certain  instances  the  stat- 
ute referred  to  shall  not  be  affected  by  it.— State 
v.  Nichols  (Wash.)  728. 

•Act  March  15.  1907,  Primary  Election  Law 
(Laws  1907,  p.  457,  c.  209),  held  not  in  violation 
of  Const,  art.  2,  §  37,  requiring  an  act  revised 
or  amended  to  be  set  forth  at  full  length,  not- 
withstanding it  necessarily  changes  existing 
statutes  by  superseding  some  and  limiting  the 
effect  of  others.— State  v.  Nichols  (Wash.)  728. 

8  138.  Laws  1903,  p.  87,  c.  67,  held  not  a 
revising  or  amending  act,  within  Const,  art.  2,  f 
37,  relative  to  titles  of  such  acts.— Northern  Pac. 
Ry.  Co.  v.  Pierce  County  (Wash.)  1099. 

8  5.   Repeal,  suspension,  expiration,  and 
rerivaL 

•A  contention  that  Const,  art.  2,  g  1,  pro- 
viding that  laws  in  force  at  its  adoption  should 
remain  in  force  unless  altered  or  repealed,  ren- 
dered Act  March  30,  1878  (St.  1877-78,  p.  740, 
c.  481),  providing  for  the  dissolution  of  banking 
corporations  in  certain  cases,  inapplicable  to  a 
bank  organized  before  that  date  with  certain 
rights  on  the  provisions  of  the  Civil  Code,  held 
untenable.— People  v.  Bank  of  San  Luis  Obispo 
(Cal.)  306. 

•Though  a  general  statute  will  not  impliedly 
repeal  a  special  law  previously  enacted,  if  the 
special  law  is  the  later  enactment,  it  limits  the 


effect  of  prior  general  acts  from  which  it  dif- 
fers.—Hall  v.  Dunn  (Or.)  811. 

f  6.     Construction  and  operation. 

•Act  March  8,  1907  (St.  1907,  p.  141,  c.  119), 
repealing  Pol.  Code,  p.  3,  c.  3,  tit  1,  art.  16, 
relating  to  insurance  and  enacting  a  new  article 
covering  the  same  subject,  held  to  prevent  the 
removal  of  causes  by  a  foreign  insurance  com- 
pany to  federal  courts  prior  to  the  enactment 
of  such  statute  from  being  grounds  for  revoca- 
tion of  the  company's  license  thereunder. — Com- 
mercial Union  Assur.  Co.,  Limited,  of  London 
v.  Wolf  (Cal.  App.)  79. 

•In  construing  a  statute,  effect  should  be  giv- 
en to  every  part  thereof.— City  of  Escondido  v. 
Escondido  Lumber,  Hay  &  Grain  Co.  (Cat 
App.)  197;  Same  v.  Wohlford  (Cal.  App.)  199. 

8  22514.  Acts  passed  the  same  day,  or  at  the 
same  session,  are  to  be  construed  together;  the 
presumption  being  that  they  are  all  intended  to 
operate,  and  may  not  be  altered  by  construction. 
— Trapp  v.  Wells  Fargo  Express  Co.  (Okl.)  1003. 

8  206.  If  different  portions  of  an  act  seem  to 
conflict,  the  courts  must  harmonize  them,  if 

Eracticable.— Trapp  v.  Wells  Fargo  Express 
o.  (Okl.)  1003. 

8  206.  An  entire  act  Is  to  be  examined  to 
arrive  at  the  true  intent  thereof,  and  effect  is 
to  be  given  to  the  whole  instrument,  and  every 
section  thereof,  if  possible.— Trapp  v.  Wells  Far- 
go Express  Co.  (Okl.)  1003. 

8  251.  The  declaring  of  an  emergency  by  the 
Legislature  held  conclusive  on  the  courts.— In  re 
re  Menefee  (Okl.)  1014. 

•Where  a  statute  limits  a  thing  to  be  done 
in  a  particular  form,  it  includes  in  itself  a 
negative,  and,  in  effect,  provides  that  the  thins 
shall  not  be  done  otherwise. — Scott  v.  Ford 
(Or.)  99. 

•Under  Const  art  1,  8  21,  local  option  law 
(Gen.  Laws  1905,  p.  41)  held  effective  June  24, 
1906.— Hall  v.  Dunn  (Or.)  811. 

8  7.    Pleading  and  evidence. 

8  281.  The  laws  of  other  countries  must  be 
averred  and  proved  like  any  fact.— Peck  v.  Noee 
(Cal.)  865. 


STATUTES  CONSTRUED. 


TOTTED  STATES. 

CONSTITUTION. 

Amend.  7  385 

Amend.  8   89 

Amend.  14   96,  338 

Art.  1,  8  8   734 

STATUTES  AT  LARGE. 

1878,  June  3,  ch.  151,  20 
Stat.  89  [U.  S.  Comp. 
St.  1901,  p.  1545]  1113 

1887.  March  8,  ch.  373,  88 
2,  3,  24  Stat.  554  [U.  S. 
Comp.  St.  1901,  p.  5821  373 

1888.  Aug.  13,  ch.  866,  88 
2,  3,  25  Stat.  436  [U.  S. 
Comp.  St.  1901,  p.  5821  878 

1889,  Feb.  22,  ch.  180,  25 
Stat.  679,  8  U  1115 

1890,  May  2,  ch.  182,  26 
Stat.  81   613 

1894.  July  16,  ch.  138.  28 
Stat.  107   220 

1898,  June  28.  ch.  517.  88 
16,  17,  18,  30  Stat.  501, 
502    609 


1898.  July  1.  ch.  541,  88 
60a.  60b.  80  Stat.  562 
[U.  S.  Comp.  St  1901, 
p.  3445]  921 

1901.  Feb.  18.  ch.  879,  8 
8.  31  Stat  795    571 

1901,  March  1.  ch.  676, 
8  6,  31  Stat.  863    553 

1901,  March  3,  ch.  846, 

31  Stat.  1094   612 

1902.  June  30.  ch.  1323,  82 
Stat.  500,  588   618 

1905,  March  3,  ch.  1479,  8 
12,  33  Stat.  1081  [U.  S. 
Comp.   St.  Supp.  1907. 

p.  208]  645,  648,  649 

1906,  June  16.  ch.  3335, 
8  16.  34  Stat.  270. 
Amended  by  Act  1907, 
March  4,  ch.  2911,  8  1, 

34  Stat.  1283   362 

1907,  March  4,  ch.  2911, 

8  1,  34  Stat.  1286   362 

COMPILED  STATUTES 
1901. 

Page  582    373 


Page  1545   1113 

Page  8445    921 

COMPILED  STATUTES 
SUPP.  1907. 
Page  208    645,  648,  649 

CALIFORNIA. 

CONSTITUTION. 

Art  1,  8  6  89,  320 

Art  1,  8  13   878 

Art.  1,  8  21  1117 

Art.  4,  8  22   208 

Art  4,  I  24   306,  878 

Art.  4,  8  25    208,  1117 

Art.  4,  I  31  144,  208 

Art  6,  8  4    25,  73,  207 

Art.  6,  8  5   25 

Art.  11,  |8  3-6.  1117 

Art.  11,  J  11....  199,  675,  822 

Art.  11,  8  12  199,  1117 

Art.  12,  f  1  1117 

Art.  12,  8  3   865 

Art.  12,  88  5,  7  1117 

Art.  13,  8  5   702 


•Point  annotated.  Sea  syllabus. 
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1° 
421 


Art.  33,  §  8   197 

Art.  20,  «  6   213 

Art.  20,  5  11   512 

Art.  20,  §  15  216,  414 

Art.  22,  S  1   806 

CIVIL  CODE. 

98    202 

309    1 

310    709 

323   1,  865  I 

332    1 

401.    Amended  by  Laws 
1907,  p.  344,  ch.  274. . .  .1117 

811   178 

847    916 

852    894 

857    910 

863    299 

1059    885 

1069   .   324 

1187    705 

!§  1254,  1256  

J  1263   

I  1265    299 

i  1313    184 

|  1386    299 

S§  1511,  1512,  1514   177 

I  1572    172 

I  1624                          81,  205 

S  1721   150 

SS  1722,  1726,  1729,  1730, 

1754    177 

2274    913 

3001    516 

8287    177 

3288    172 

I  3308,  3311,  3357   690 

S  3386,  3390   163 

3391  91,  163 

3480    669 

CODE  OF  CIVIL  PROCE- 
DURE. 

§52   73 

57    825 

76,  subd  3   78 

199,  subd.  3   689 

326    178 

338,  subd.  4   672 

360    894 

IS  367,  369   69 

378    529 

412    671 

462    835 

473   17,  175 

475   316,  672 

565    769 

580    672 

J  646,  647    669 

710    677 

926    898 

8  939    897,  905 

8  951   825 

8  956    81 

|  963   81,  821 

S  978    898 

I  1033    158 

8  1077    692 

88  1111,  1123   512 

8  1167  1126 

I  1183           216,  414,  423,  901 

8  1184   152,  216,  423 

1186    423 

1187    78 

5  1197,  1198   414 

1200   152,  155 

1209    766 

I  1251-1253.   1255    536 

I  1299,  1303,  1304   23 

88  1337.  1338   321 

88  1365,  1368,  1369    681 

8  1373    23 

8  1411   28,  681 

88  1412,  1413,  1427.   681 

88  1465,  1466    825 


8  1474    299 

i  1618  86,  916 

1  1700   .  916 

I  1864    824 

8  1870,  gubd.  12  690 

8  1880    912 

88  2052,  2081   907 

PENAL  CODE. 

1  7   903,  1128 

8  31    202 

88  187,  189,  192    760 

8  236   1128 

f  246    689 

8  269a  202 

8  274    760 

fi  288    912 

8  415    903 

8  507    679 

8  548    84 

8  634    700 

8  659   202 

8  670    188 

8  772    903 

8  872    912 

8  1008    689 

1172    684 

1173,  subd.  2  871 

1174   175,  684,  685 

1203    188 

1207    700 

8  1213,  1216   188 

8  1237,  1238   685 

1240    73 

1259    684 

1279    89 

1322    912 

1382    689 

1387    689,  1128 

1455    188 

1476.  Amended  by  Laws 

1905.  p.  476,  ch.  376  188 

1481.  1482   188 

1487,  subd.  7   77 

POLITICAL  CODE. 

I  58   512 

H  595-635/.    Repealed  by 

Laws  1907,  p.  141,  ch. 

119   79 

8  1094    311 

88  3628-3630    197 

§S  4176,  4315   903 

CITY  CHARTERS. 
San  Francisco,  art.  11,  ch. 
1,  §  1  303 

LAWS. 

1877-78,  p.  740,  ch.  481  806 
1877-78,  p.  744.  ch.  481, 
§  11.   Amended  by  Laws 
1887,  p.  90,  ch.  80;  Laws 
1895,  p.  172.  ch.  147....  808 

1880,  p.  62,  ch.  69  144 

1883,  p.  93,  ch.  49   526 

1883,  p.  97,  ch.  49,  8  7  311 

1883,  p.  256,  ch.  49,  8  771. 
Repealed  by  Laws  1885, 

p.  147,  ch.  153   668 

1883,  p.  273,  ch.  49,  8  871  197 

1885,  p.  147.  ch.  153   668 

1885,  pp.  147,  152,  ch.  153, 

88  2,  7   668 

1885,  pp.  160,  161,  ch.  153, 

§8  22,  23  .  881 

1887,  p.  30.  ch.  34,  8  3  316 

1887,  p.  35,  ch.  34,  8  13. 
Amended  by  Laws  1897, 

p.  263,  ch.  189  1124 

1887.  p.  90,  ch.  80   306 

1887,  p.  92.  ch.  80,  f  11. 

Amended  by  Laws  1895, 
^  p.  177,  ch.  167,  8  12. ...  533 
1889,  p.  212,  ch.  178,  8  1  316 
1889,  p.  358,  ch.  247   811 


1891,  p.  138,  ch.  126   144 

1893,  p.  22,  ch.  16.  f  19. 

subd.  1   512 

1895,  p.  14.  ch.  8,  8  10*4  144 

1895,  p.  172,  ch.  147    300 

1895,  p.   177,  ch.  167,  f 

12    533 

1897,  pp.    190,    191,  ch. 

129,  88  1.  4   52.; 

1897,  p.  201,  ch.  140   216 

1897,  p.  283,  ch.  189  1124 

1897,  p.  447,  ch.  274   »W 

1897,  p.  452,  ch.  277   i&l 

1897,  p.  454,  ch.  277,  8  13  822 

1901,  p.  564,  ch.  175   891 

1901,  p.  569,  ch.  175.  f  19, 

subd.    10.     Added  by 

Laws  1903,  p.  328,  ch. 

244,  8  6   891 

1903,  p.  826.  ch.  244,  f  6  891 

1903,  p.  365,  ch.  226   306 

1903,  p.  368,  ch.  266,  8  10. 

Amended  by  Laws  1905, 

p.  304,  ch.  296   306 

1903.  pp.    380,    381,  ch. 

268,  88  18,  19   692 

1905,  p.  304,  ch.  296  

1905,  p.  476,  ch.  376   1SS 

1906,  p.  22.  ch.  19  1117 

1906  (Ex.  Seas.)  p.  73,  ch. 

55    823 

1907,  pp.   125,   126,  ch. 
102,  |f  3,  7,  8   32ft 

1907,  pp.    146,    155.  ch. 

119,  88  596,  608   7S* 

1907.  p.  344,  ch.  274  1117 

1907,  p.  715.  ch.  379   660 

1907,  p.  745.  ch.  403  1117 

1907,  p.  750,  ch.  408   R7S 

1907,  p.  753,  ch.  410   873 


COLORADO. 

MILLS'  ANNOTATED 

STATUTES. 
81  1720,  3931-3943,  8945  255 

IDAHO. 

CONSTITUTION. 
Art.  12,  |  2  82S 

REVISED  STATUTES  1887. 

452    96i  • 

3445.  Amended  by  Laws 

1893,  p.  67  102S 

»  3925    40 

I  4229   102$ 

88  4711,   4712   4«l 

8  4823    961 

88  4838,  4839.  4844   40 

88  8045,  8051   411 

LAWS. 

1893,  p.  67  102S 

1899,  p.  36,  8  22   9»*» 

1899,  p.  198.  8  18   82s 

1899,  p.  203.  8  73,  subd. 
8.     Amended  by  Laws 

1907,  p.  518  828 

1903,  p.  860   396 

1907,  p.  518  828 

INDIAN  TERRITORY. 

See  Oklahoma. 

KANSAS. 

CONSTITUTION. 
Art.  8,  8  1  860 
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GENERAL  STATUTES  1901. 

f  1000    377 

I  1988    1025 

2462    860 

2496    791 

2703    794 

4129    786 

I  4444,  4446.   797 

4452    479 

4498    373 

4574    471 

§  4756,  5054,  5058   862 

5770    788 

7046    798 

7614    863 

GENERAL  STATUTES  1905. 
f  5202    271 

LAWS. 

1901,  p.  231.  ch.  123  790 

1903.  p.  203,  ch.  122,  | 

108a  967 
1907,  p.'  238,'  ch!  140,  |  23, 

subd.  3  489 

1908  (Sp.  8e88.)  p.  71,  ch. 

54  ...   794 


MONTANA. 

CONSTITUTION. 
Art  8,  |  23   958 

CODE  OF  CIVIL  PROCE- 
DURE 1895. 

I  3120  [Rer.  Codes,  | 
78611    839 

I  3266,  subd.  39  [R«t. 
Codes,  |  7962]  981 

REVISED  CODES. 

4726   935 

4852    855 

6315   1032 

6741    958 

6746    950 

6758   1033 

6796    950 

I  7309,  7318,  7319    841 

7861    839 

SS  7914,  7917    855 

«  7962    931 

LAWS. 

1907,  p.  62,  ch.  34  1038 


NEVADA. 

COMPILED  LAWS. 

5§  1814-1816   891 

«  3240    49 

§|  3425,  3426   890 

5§  3881,  3889    636 

LAWS. 

1903,  p.  51,  ch.  32   636 


OKLAHOMA. 

CONSTITUTION. 
Art.  2,  If  2,  7.  15  [Bonn's 

Ed.  H  11.  16,  24]  590 

Art.  2.  |  17  [Bunn's  Ed. 

§  26]  1047 

Art.  2,  81  23,  24  [Bunn's 

Ed.  88  32,  331.   590 

Art  3.  88  6.  7  [Bonn's  Ed. 

88  48,  491   388 

Art.  5.  Si  32,  46  [Bunn's 

Ed.  II 105,  119]  338 


Art.  5.  |  57  [Bunn's  Ed. 

8  130].  388,  590,  1014 

Art.  6,  88  1,  8  [Bunn's  Ed. 

88  134,  141]  982 

Art.  7,  8  2  [Bunn's  Ed. 

8  170]  258,  1059 

Art.  9,  I  18  [Bunn's  Ed. 

8  222]   265 

Art.  10.  8  23  [Bunn's  Ed. 

8  289]  1014 

Art.  10,  8  27  [Bunn's  Ed. 

8  293}   997 

Art.  10,  8  29  [Bunn's  Ed. 

8  295]  1014 

Art.  17,  8  6  [Bunn's  Ed. 

8  328]  338 

Art  ia  I  3  [Bunn's  Ed. 

88  413,  414]  584 

Schedule,  8  2  [Bunn's  Ed. 

8  451]   260 

Schedule,  8  10  [Bunn's  Ed. 

8  459]  834 


STATUTES  1893. 
8  395    973 

WILSON'S  REVISED  &  AN- 
NOTATED STAT- 
UTES 1903. 

8  354    997 

8  1227    574 

I  1284    615 

81  2502,  2503.   260 

8204    270 

3750    831 

8  3764,  3765,  3795    282 

4480   995 

4493,  subds.  4,  6  271 

4759   1019 

4760   1059 

8  5044,  5053   649 

5475   1059 

5508   1023 

6567    982 

8  6662.  6663   612 

5  6670    831 

SS  6676,  6680,  6685   612 

MANSFIELD'S  DIGEST. 

S  924  [Ind.  T.  Ann.  St. 
1899.  8  694]  1007 

88  2522-2545  [Ind.  T. 
Ann.  St  1899,  88  1820- 
1843]   613 

88  4730-4741  [Ind.  T. 
Ann.  St.  1899,  88  3041- 
30521    571 

8  5151  [Ind.  T.  Ann.  St. 
1899.  8  33561   271 

88  B490-6548  [Ind.  T. 
Ann.  St.  1899,  88  3564- 
3620]   613 

INDIAN  TERRITORY  AN- 
NOTATED STAT- 
UTES 1899. 

694   1007 

1820-1843    613 

3041-3052    571 

3356    271 

8  3564-3620    613 

5724    572 

COMPILED  LAWS  1900 
(CREEK  NATION). 

Ch.  10,  S  &  556 

LAWS. 

1908,  p.  157,  ch.  13,  art. 
2.  Repealed  by  Laws 
1907-08.  p.  316,  ch.  31  997 

1903.  p.  220,  ch.  25,  art 
!•  I  £  1059 


1905,  p.  328,  ch.  28,  8  3, 

art.  f.  973 

1905,  p.  331,  ch.  28,  art  9.649 
1907-08,  p.  145,  ch.  6,  art 
2.     Amended  by  Laws 
1907-08,  p.  153,  ch.  6, 

art.  3  590 

1907-08,  p.  153,  ch.  6,  art 

3    590 

1907-08.  p.  155,  ch.  7.... 1014- 
1907-08.  p.  188,  ch.  12. . .  834 

1907-08,  p.  316.  ch.  31  997 

1907-08,  p.  329,  ch.  31, 

art.  3,  I  8  1003 

1907-08,  p.  352,   ch.  31, 

art.  1,  subart.  8  997 

1907-08,  p.  446,  ch.  44,  8 
9   1003 


OREGON. 

CONSTITUTION. 
Art  L  SS  12,  16 


Art  1,  JS  20,  21 
Art  7,  f  6 


627 
811 
718 

Art.  7,  8  18   96 

Art  11,  8  2  811,  817 

BELLINGER  &  COTTON'S 
ANNOTATED  CODES  & 
STATUTES  1901. 

|  38    542 

I  59    807 

I  102    99 

§8  117-123    96 

8  150   46 

88  159,  173,  174   99 

390    811 

396    807 

8  419,  420   718 

548    99 

550    632 

594,  597    811 

788,  subd.  33   44 

826    715 

857    627 

,  1067,  subd.  1  713 

I  1147,  1221   717 

1378    46 

1484,  1907   627 

1930    46 

4907   754 

8  5644   1079 

CITY  CHARTERS. 

Eugene.  Sp.  Laws  1905,  p. 

274,  8  108. . ._.   817 

Medford. 

P- 

SPECIAL  LAWS. 

1905.  pp.  274,  275,  88  108, 

112   817 

1905,  p.  989   811 

1905,  p.  996,  S  25,  subd. 
19   811 

LAWS. 

1899,  p.  99   96 

1905,  p.  41.    Repealed  by 
Sp.  Laws  1905,  p.  096,  8 

25,  subd.  19  811 

1905,  p.  44    627 

UTAH. 

REVISED  STATUTES  1898. 
8  3163    331 

COMPILED  LAWS  1907. 

8  822  et  seq   132 

88  891,  914   132 

8  1372   Ill 


idford.  Sp'.'  Law's'  1905, 

).  996.  8  25.  subd.  19. . .  811 
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if 


mox,  moxi  120 

2767,  2777,  2795   138 

LAWS. 

1899,  pp.  127.  130,  131, 
137,  188,  147,  ch.  83,  88 
29,  60,  63,  119,  120,  192  329 


WASHINGTON. 

CONSTITUTION. 

Art  1,  f  16   665 

Art  2,  I  19   728 

Art.  2,  S  37  728,  1099 

Art.  4   746 

Art  7,  S  5   55 

Art.  11,  §  12  1099 

Art.  16,  §S  1,  2  1115 

BALLINGER'S  ANNOTAT- 
ED CODES  ft  STAT- 
UTES. 

$8  342,  499  [Pierce's  Code, 

88  4098,  4220]  249 

§§  1350,     1352  [Pierce's 

Code,  8§  4932,  4934]...  728 
8  8  2034.'    2!>35    !  Pierce's 

Code,  88  5714,  5715]...  778 
§  3006   [Pierce's   Code,  8 

1871]    969 

8  3732  [Pierce's  Code,  | 

3732.  subds.  34,  36]  454 

8  8767   [Pierce's  Code,  8 

7878]    230 

§  4T»39   [Pierce's  Code,  I 

3886]   1105 

§  4576   [Pierce's  Code,  8 
5313].        Amended  by 

Laws  1905,  p.  110,  ch.  58  103 
8  4580  [Pierce's  Code,  8 

3864]    497 

8  4798  [Pierce's  Code,  8 

281]    505 

8  4807  [Pierce's  Code,  8 

1519]  1115 

8  4934   [Pierce's  Code,  6 
404]   Ygl 

8  4949 '  [Pierce's'  Code,' '  8 

420]   970 

8  4953   [Pierce's  Code,  8 

424]   241 

8  4993   [Pierce's  Code,  8 

607]  247 

8  5051   [Pierce's  Code,  8 

668]   1084 

8  5149  [Pierce's  Code,  8 

2831   605 

88     5153-5162  [Pierce's 

Code,  88  1033-1042] ....  241 
8  5456  [Pierce's  Code,  I 

575]   :  294 

8  5503  [Pierce's  Code,  8 

1160]   1084 

8  5723  [Pierce's  Code,  8 

.  4637]   236 

8  5903   [Pierce's   Code,  8 

6105]  ..1082 

8  5049  [Pierce's  Code,  8 

6101]   297 


8  5953  [Pierce's  Code,  8 

6077]   1102 

8  5591   [Pierce's  Code,  8 

..937]   293 

88     6333,     6335,  6336 

JTierce's  Code,  88  2655, 

2857,  2658]  447 

8  6401   [Pierce's  Code,  8 

2735]   507 

8  6500  [Pierce's  Code,  88 

1048   ....464 

8  6502  [Pierce's  Code,  8 

10.-0]   .62,  464 

88   0503.    G504  {Pierce's 

Code,  §8  1051,  1052]....  723 
8  0802   [Pierce's  Code,  8 

2077]   233 

8  0010   [Pierce's  Code,  8 

1530J    242 

8  7218   [Pierce's  Code,  8 

1730]    51 

8  7200   [Pierce's  Code,  8 

1877J   969 

PIERCE'S  CODE. 

88  281,    283  [Ballinger's 

Ann.   Codes   &    St.  $8 

4708,  5140]   505 

8  404    [Bellinger's  Ann. 

Codes  ft  St.  8  4034] ...  781 
8   420    [Ballinger's  Ann. 

Codes  ft  St.  8  4040]. ...  970 
8   424    [Ballinger's  Ann. 

Codes  &  St.  8  4953]  241 

8   575    [Ballinger's  Codes 

ft  St.  6  5406]  294 

8  607    [Ballinger's  Ann. 

Codes  A  St.  §  4993]  247 

8  668    [Ballinger's  Ann. 

Codes  ft  St.  f  5051]...  .1084 
8  937    [Ballinger's  Ann. 

Codes  ft  St.  8  5991]  293 

88  1033-1042  [Ballinger's 

Ann.   Codes   &   St  88 

5153-5162]   241 

8  1048   [Ballinger's  Ann. 

Codes  &  St  8  6500]  464 

8  1050  [Ballinger's  Ann. 

Codes  &  St  8  6502].  .62,  464 
88  1051,  1052  [Ballinger's 

Ann.   Codes   ft   St  88 

6503,  6104]  723 

8  1160   [Ballinger's  Ann. 

Codes  ft  St.  §  55031...  1084 
8  1519   [Ballinger's  Ann. 

Codes  i  St.  §  4807] .  . .  .1115 
8  1530  [Ballinger's  Aun. 

Codes  &  St.  8  60101...  242 
8  1730   [Ballinger's  Ann. 

Codes  *c  St.  8  7218]...  51 
88  1871.  1S77  [Ballinger's 

Ann.  Codes  &  St.  88  8006, 

7200]    969 

8  2077   [Ballinger's  Ann. 

Codes  &  St.  8  6802]. ...  233 
88  2655.  2657,  2658  [Bal- 
linger's Ann.  Codes  &  St. 

88  0333.  6335,  6336]. ...  447 
8  2735   [Ballinger's  Ann. 

Codes  ft  St  6401]  507 

8  3732,    subds.    34,  36 

J Ballinger's   Ann.  Codes 
:  St.  f  3732]  454 


8  3864  [Ballinger's  Ann. 
Codes  &  St.  8  4580]...  497 

8  3886  [Ballinger's  Ann. 
Codes  ft  St.  I  4539]...  1105 

88  4098,  4220  [Ballinger's 
Ann.  Codes  &  St  88 
342.  499]  249 

8  4637  [Ballinger's  Ann. 
Codes  ft  St  8  5723]  236 

88  4932,  4934  [Ballinger's 
Ann.  Codes  ft  St  88 
1350,  1352]  728 

8  5343  [Ballinger's  Ann. 
Codes  &  St.  8  4576]. 
Amended  by  Laws  1905 
p.  110,  ch.  58  103 

88  5714,  5715  [Ballinger's 
Ann.  Codes  &  St.  88 
2934,  2935]   778 

8  6077  [Ballinger's  Ann- 
Codes  ft  St  8  5953]... 1102 

8  6101  [Ballinger's  Ann. 
Codes  ft  St.  8  5949]  297 

8  6105  [Ballinger's  Ann. 
Codes  ft  St.  8  5903]  1082 

8  7873  JBallinger's  Ann. 
Codes  &  St.  8  3767]  230 

CITY  CHARTERS. 

Seattle,  art.  4,  8  29   107 

Seattle,  art  8,  8  17   55 

LAWS. 

1891,  p.  190.  ch.  9a  8  6.  .1109 
1803,  p.  20,  ch.  11,  88  1,  3, 

5  280 

1803,  p.  65.  ch.  42  Art 

1803,  p.  167,  ch.  71  663 

1893,  p.  189,  ch.  84,  88  15, 

22    1106 

1805,  p.  274,  ch.  115,  8  4.  .1000 

1807,  p.  134,  eh.  70   55 

1800,  p.  70,  ch.  49   723 

1800,  p.  158,  ch.  98,  8  23.  .10sC! 
1901,  p.   240,  ch.   118.  8 

2   1093,  1109 

1901,  p.  384,  ch.   178,  8 

1.  subd.  2  491 

1903,  p.  6,  ch.  6  774 

1903,  p.  87.  ch.  67  1000 

1005.  p.  110.  ch.  58. .  .103.  503 
1907,  p.  271,  ch.  140,  8 

7    .VK 

1007,  p.  293.  ch.  148   440 

1907,  p.  338,  ch.  153,  8 

51   971 

1907,  p.  457,  ch.  209...  72* 
1907.  p.  458.  ch.  209.  8 

5   728,  733 

1907.  pp.  459.  460.  469. 

ch.  209,  88  7,  9,  10.  12. 

24    728 

1907,  p.  471,  ch.  209,  8 

26    733 

1907,  pp.  473.  474.  475. 

476,  ch.  209,  88  30,  31. 

36.  88.   728 

WYOMING 

REVISED  STATUTES  1899. 
8  3795   1075 


STAY. 

Of  sentence,  see  Criminal  Law,  %  17. 
Pending  appeal  or  writ  of  error,  see  Appeal 
and  Error,  8  6. 


STIPULATIONS. 

Authority  of  attorney,  see  Attorney  and  Client, 
8  2. 


A  stipulation  construed  to  give  defendants  in 
the  action  in  which  it  was  made  right  to 
rely  on  the  plaintiff  redeeming  from  tax  sale,  at 
least  in  the  absence  of  notice  that  he  was  go- 
ing to  buy  from  the  state.— Teich  v.  San  Jose 
Safe  Deposit  Bank  of  Savings  (Cal.  App.)  167. 

8  14.  An  arrangement  between  counsel  doing 
away  with  the  formality  of  announcing  an  ex- 
ception after  each  adverse  ruling  held  not  to  re- 

•  Point  annotated.  8m  syllabus. 
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lieve  counsel  from  making  necessary  objection*. 
—State  t.  Bridgham  (Wash.)  1096. 

STOCK. 

Corporate  stock,  see  Corporations,  f  3. 

STOCKHOLDERS. 

Of  corporations,  see  Corporations,  |  4. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 
Competency  of'  jurors  in  action  against,  see 
Jury,  |  2. 

I   1.    Regulation  and  operation. 

|  110.  A  complaint  alleging  that  plaintiffs 
team  "was  struck  and  knocked  down  and  run 
over  by  defendant's  cars"  sufficiently  alleges 
collisions  with  any  or  all  of  defendant's  cars 
involved  in  the  accident.— South  Tacoma  Fuel 
4c  Transfer  Co.  v.  Tacoma  Ry.  ft  Power  Co. 
<Wash.)  070. 

§  110.  A  second  collision  between  a  team  and 
a  street  car  five  or  ten  minutes  after  the  first 
and  before  the  team  could  be  removed  from 
the  track  held  part  of  the  same  transaction,  and 
evidence  thereof  not  at  variance  with  the  al- 
legations of  a  complaint,  though  it  does  not 
allege  the  second  collision.— South  Tacoma  Fuel 
&  Transfer  Co.  Tacoma  Ry.  ft  Power  Co. 
<Wash.)  070. 

STREETS. 

See   Highways;    Municipal  Corporations.  fi| 
5,  6. 

Street  improvements   by  city,  see  Municipal 
Corporations,  {j  3. 


SUBLETTING. 

See  Landlord  and  Tenant,  §  2. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  Corporations,  §•  3. 


SUIT. 


See  Action. 


SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see  Land- 
lord and  Tenant,  §4.  „ 

To  remove  constable,  see  Sheriffs  and  Consta- 
bles, f  1. 

SUMMARY  TRIAL 

Of  accused,  see  Criminal  Law,  S  4. 


See  Process. 


SUMMONS. 


SUPERSEDEAS. 


On  appeal  or  writ  of  error,  see  Appeal  and 
Error,  £  6. 

SUPERVISORS. 

Of  county,  see  Counties,  f  1. 

*  Point 


SUPREME  COURTS. 

See  Courts,  f  6. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

Ground  for  new  Frial,  see  New  Trial,  8  2. 

SURRENDER. 

Of  written  instrument  for  cancellation,  see  Can- 
cellation of  Instruments. 

SURVIVORSHIP. 

In  community  property,  see  Husband  and  Wif« 
«  3. 


TAXATION. 

Payment  of  taxes  to  sustain  adverse  possession 

see  Adverse  Possession,  §  1. 
Right  of  taxpayer  to  mandamus,  see  Mandamus 
§  1. 

Local  or  special  taxes. 
See  Drains,  f  2;  Municipal  Corporations,  $  1 
Assessments  for  municipal  improvements,  see 
Municipal  Corporations,  §  3. 

Occupation  or  privilege  tame*. 
See  Intoxicating  Liquors,  §  3. 

|  1.  Payment  and  refunding  or  recov- 
ery of  tax  paid. 

•Suit  may  be  brought  against  a  county  iii 
proper  cases  to  recover  taxes  paid  through  mis- 
take; and  it  is  not  necessary  to  appear  before 
the  board  of  equalization  for  relief.— Puget  Re- 
alty Co.  v.  King  County  (Wash.)  226. 

•Plaintiff  held  entitled  to  recover  tax  paid 
through  mistake*  levied  on  the  basis  of  a  larger 
quantity  of  IhJ  than  that  owned,  though  the 
mistake  was  honestly  made  by  the  assessor. — 
Poget  Realty  Co.  v.  King  County  (Wash.)  226. 

S  2.    Sale  of  land  for  nonpayment  of 
tax. 

*As  against  an  attack  made  before  limitations 
can  be  invoked,  that  a  tax  deed  shows  on  its 
face  a  greater  consideration  than  was  authorized 
by  law  is  fatal  to  its  validity.— Glenn  v.  Stew- 
art (Kan.)  863. 

•Though  in  computing  the  penalty  to  be  added 
to  the  tax  against  land,  the  county  clerk  treats 
a  fraction  of  between  five  and  ten  mills  as  an 
entire  cent,  instead  of  rejecting  it,  as  required 
by  Gen.  St.  1901.  J  7614.  a  tax  deed  based 
thereon  Is  not  invalid.— Glenn  v.  Stewart  (Kan.) 
863. 

Evidence  held  to  support  a  finding  that  a  de- 
linquent tax  had  not  been  paid,  authorizing  a 
foreclosure  of  the  certificate  of  delinquency. — 
Cavanaugh  v.  Roberta  (Wash.)  55. 

Under  the  statute  of  1897  (Laws  1897,  p. 
134,  c.  70),  a  certificate  of  delinquency  issued 
by  a  county  to  itself  for  unpaid  taxes  held  valid. 
—Cavanaugh  v.  Roberts  (Wash.)  55. 

The  presumption  of  regular  publication  serv- 
ice in  a  tax  foreclosure  proceeding  held  rebut- 
table in  an  action  to  avoid  the  decree.— Silver- 
stone  v.  Totten  (Wash.)  491. 

Under  Sess.  Laws  1901,  p.  384,  c.  178,  8  1, 
subd.  2,  publication  summons  in  tax  foreclosure 
proceedings  held  void— Silverstone  v.  Totten 
(Wash.)  491. 

otated.  See  syllabus. 
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07  PACIFIC  REPORTER. 


•In  a  proceeding  to  foreclose  the  lien  of  a 
tax  certificate,  held  proper  to  direct  notice  to 
the  tax  record  holder,  though  the  certificate 
holder  knows  he  is  dead.— Preston  v.  Cox 
(Wash.)  493. 

•Notice  of  a  proceeding  to  foreclose  the  lien 
of  a  tax  certificate,  not  directed  to  the  tax  rec- 
ord owner  or  the  real  owner,  was  insufficient  to 
give  the  court  jurisdiction.— Preston  v.  Cox 
(Wash.)  493. 

S  3.    Tax  title.. 

One  to  avoid  a  tax  title  on  the  ground  of 
fraud  held  not  required  to  have  relied  exclu- 
sively on  a  stipulation.— Teich  v.  San  Jose  Safe 
Deposit  Bank  of  Savings  (Oal.  App.)  167. 

One  to  avoid  a  tax  title  for  fraud  in  violating 
a  stipulation  held  required  to  pay  an  equitable 
mortgage  on  the  property,  though  it  be  barred.— 
Teich  v.  San  Jose  Safe  Deposit  Bank  of  Sav- 
ings (Cal.  App.)  167. 

•Tax  deed  held  to  sufficiently  describe  prop- 
erty sold.— Howell  v.  Gruver  (Kan.)  407. 

Tax  deed  held  not  open  to  the  objection  that 
it  did  not  recite  that  the  payment  of  the  sum 
bid  was  made  to  the  county  treasurer.— Howell 
v.  Gruver  (Kan.)  467. 

•In  the  case  of  a  tax  deed  less  than  five  years 
old,  the  payment  of  subsequent  taxes  by  the 
holder  of  the  certificate  must  be  presumed  made 
at  any  date  consistent  with  the  recitals  of  the 
deed,  and,  if  necessary,  that  the  publication  of 
the  notice  of  sale  and  redemption  notice  were 
made  for  less  than  the  statutory  maximum 
rates.— Glenn  v.  Stewart  (Kan.)  863. 

Facts  held  to  show  sufficient  title  in  plain- 
tiffs to  enable  them  to  sue  to  set  aside  tax 
foreclosure   decrees.— Preston  v.  Cox  (Wash.) 

493. 

A  tax  deed  pursuant  to  a  sale  for  taxes  of  a 
city  of  the  first  class,  not  levied  under  Laws 
1893,  p.  167,  c.  71,  though  executed  after  the 
passage  of  such  act,  held  properly  executed  by 
the  city  treasurer.— Silveretone  v.  Norton 
(Wash.)  663. 

TAXATION  OF  COSTS. 

See  Costs,  $  4. 

TELEGRAPHS  AND  TELEPHONES. 

f   1.  Establishment,     con  a  traction,  and 
maintenance. 

•In  an  action  against  a  telephone  company 
for  injuries  to  a  driver  on  a  street  by  coming 
in  contact  with  an  unprotected  guy  wire,  an 
instruction  held  not  erroneous  for  using  the 
word  "street"  as  including  the  area  between 
the  lots  on  either  side. — Davidson  v.  Utah  Inde- 
pendent Telephone  Co.  (Utah)  124. 

In  an  action  against  a  telephone  company 
for  injuries  to  a  traveler  on  a  street  coming  in 
contact  with  an  unguarded  guy  wire,  an  in- 
struction as  to  the  care  required  of  the  com- 
pany as  to  the  safe  condition  of  the  streets 
held  not  misleading.— Davidson  v.  Utah  Inde- 
pendent Telephone  Co.  (Utah.)  124. 

A  telegraph  or  telephone  company  using  a 
public  street  for  the  erection  and  maintenance 
of  its  poles  and  wires  held  required  to  exercise 
care,  proportionate  to  the  danger,  to  prevent 
injury  to  travelers  on  the  street.— Davidson  v. 
Utah  Independent  Telephone  Co.  (Utah)  124. 

TENANCY  IN  COMMON. 

|  1.   Mutual  rights,  duties,  and  liabili- 
ties of  co-tenants. 

•One  tenant  in  common  may  sell  his  interest 
without  the  consent  of  his  co-tenants.— Jones  v. 
Way  (Kan.)  487. 


TENDER. 

See  Deposits  In  Court. 

•Objection  to  the  form  in  which  a  tender  is 
made  held  waived.— Boothroyd  v.  Board  of 
Com'rs  of  Larimer  County  (Colo.)  266. 

TERMINATION. 

Of  prosecution,  see  Malicious  Prosecution,  |  2. 

TERMS. 

Of  leases,  see  Landlord  and  Tenant,  S  2. 

TERRITORIES. 

Motions  relating  to  pleading -under  procedure  of. 

Bee  Pleading,  |  8. 
Statutes  relating  to  interest,  see  Interest,  J  1. 
Territorial  courts,  see  Courts,  §  7. 

TESTAMENT. 

See  Wills. 

TESTAMENTARY  CAPACITY. 

See  Wills,  f  2. 

TESTAMENTARY  POWERS. 

Restrictions  on  power  to  devise  or  bequeath, 
see  Wills,  |  1. 


See  Larceny. 


THEFT. 


THREATS. 


See  Extortion. 

THRESHERS'  LIENS. 

See  Agriculture. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

As  essence  of  contract  for  sale  of  right  of  way. 

see  Railroads,  &  1. 
Of  taking  effect  of  statute,  see  Statutes,  |  6. 

For  particular  acta  in  or  incidental  to  judicial 
proceedings. 

Filing  petition  for  new  trial,  see  New  Trial.  |  3. 
Filing  transcript  on  appeal,  see  Appeal  and 
Error.  §  7. 

Presenting  bill  of  exceptions,  see  Criminal  Law. 
8  21. 

Service  of  notice  of  appeal,  see  Appeal  and 
Error,  {  6. 

Taking  appeal  or  suing  out  writ  of  error,  see 
Appeal  and  Error,  |  5. 

For  particular  acta  not  judicial. 
Filing  nomination  certificates,  see  Elections,  f  !» 
Filing  objection  to  nomination,  see  Electior.-s 
§  10. 

Filing  statement  of  mechanic's  lien,  see  Me- 
chanics' Liens,  |  3. 

TITLE. 

Color  of  title,  see  Adverse  Possession. 
Necessary  to  maintain  action  to  set  aside  tax 
sale,  see  Taxation,  I  3. 


•Point  annotated.  See  syllabus. 
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Of  statutes,  see  Statutes,  8  3. 

Particular  matters  affecting  title,  see  Eminent 

Domain,  ft  3. 
Removal  of  cloud,  see  Quieting  Title. 
Tax  title,  see  Taxation,  8  3. 
Title  insurance,  see  Insurance,  §  3. 
Title  of  lessor,  see  Landlord  and  Tenant,  f  L 
To  mineral  lands,  see  Mines  and  Minerals,  8  1. 
To  patents,  see  Patents,  §  1. 


Liabilily  of  em; 
and  Servant, 


TOOLS. 


r  for  defects, 


Master 


TORTS. 


Causing  death,  see  Death,  I  1. 
Indemnity  against  joint  tort-feasor,  see  Indem- 
nity. 

Liabilities  of  particular  classes  of  persons. 
See  Municipal  Corporations,  9  6. 
Vessel  owners,  see  Shipping,  |  1. 

Particular  torts. 
See  False  Imprisonment,  §  1;   Forcible  Entry 
and  Detainer,  8  1;  Fraud;  Libel  and  Slan- 
der; Malicious  Prosecution:  Negligence;  Nui- 
sance ;  Trover  and  Conversion. 

Remedies  for  torts. 
See  Trover  and  Conversion,  I  1. 
Measure  of  damages,  see  Damages,  8  3. 

TOWNS. 

See  Counties ;  Municipal  Corporations. 

8  1.   Property,  contracts,  and  liabilities. 

Under  Wilson's  Rev.  &  Ann.  St.  Okl.  1908, 
§f  6107,  6662,  6663,  6676,  6680,  6685,  a  town- 
snip  trustee  and  board  of  directors  held  author- 
ized to  bind  the  township  by  a  contract  for  lum- 
ber to  build  bridges,  and  the  same  to  constitute 
a  charge  against  the  township,  within  section 
6680.— C.  T.  Herring  Lumber  Co.  v.  Hazel  Tp., 
Comanche  County  (Okl.)  612. 

8  2.    Fiscal    management,    public  debt, 
securities,  and  taxation. 

Act  March  8,  1001,  c.  846,  31  Stat.  1094, 
prohibiting  Comanche  county  to  incur  any  in- 
debtedness before  collection  of  county  taxes, 
held  not  to  apply  to  a  township  within  the 
county.— C.  T.  Herring  Lumber  Co.  v.  Hazel 
Tp.,  Comanche  County  (Okl.)  612. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  Appeal  and 
Error,  8  7;  Criminal  Law,  8  21. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

Injunction  to  prevent,  see  Injunction,  8  2. 
Injuries  to  trespassers,  see  Railroads,  8  3. 
To  the  person,  see  False  Imprisonment 

TRIAL 

See  New  Trial ;  Reference ;  Witnesses. 

Exceptions  to  instructions  for  purpose  of  re- 
view, see  Appeal  and  Error,  8  3. 

Harmless  error  in  instructions,  see  Appeal  and 
Error,  8  22 ;  Criminal  Law,  §  29. 

Novation  as  question  for  jury,  see  Novation. 


Objection  to  instructions  for  purpose  of  review, 

see  Appeal  and  Error,  8  3. 
Presumptions  on  appeal  as  to  instructions,  see 

Criminal  Law,  8  26. 
Trial  de  novo  on  appeal,  see  Appeal  and  Error, 

ft  14. 

Proceedings  incident  to  trials. 
Entry  of  judgment  after  trial  of  issues,  see 

Judgment,  §2. 
Right  to  trial  by  jury,  see  Jury,  8  1. 

Trial  of  actions  by  or  against  particular  classes 
of  persons. 

See  Municipal  Corporations,  8  6 ;  Principal  and 
Agent,  8  3. 

Between  corporation  and  corporate  officers,  see 

Corporations,  8  5. 
Stockholders,  see  Corporations.  8  4. 
Trustee  in  bankruptcy,  see  Bankruptcy,  8  2. 

Trial  of  particular  civil  actions  or  proceedings. 

See  Money  Lent;  Negligence,  8  2. 

For  breach  of  contract  see  Sales,  8  5. 

For  death  caused  by  electricity,  see  Electricity. 

For  injuries  caused  by  water  company,  see  Wa- 
ters and  Water  Courses,  8  6. 

For  injuries  from  maintenance  of  ditch,  see  Wa- 
ters and  Water  Courses,  J  5. 

For  personal  injuries,  see  Carriers,  ft  8 ;  Master 
and  Servant  8  10;  Municipal  Corporations, 
8  6;  Railroads,  8  8;  Telegraphs  and  Tele- 
phones, 8  1- 

For  services,  see  Work  and  Labor. 

Suits  to  try  tax  titles,  see  Taxation,  8  3. 

To  enforce  stockholders'  liability,  see  Corpora- 
tions, 8  4. 

To  establish  and  protect  water  right,  see  Wa- 
ters and  Water  Courses,  8  5. 

To  foreclose  mechanic's  lien,  see  Mechanics' 
Liens,  8  6. 

Trial  of  criminal  prosecutions. 
See  Criminal  Law,  88  7-15;  Homicide,  8  8. 

8  1.   Course  and  eondnet  of  trial  in  gen- 
eral. 

8  18.  In  deciding  practice  points,  causes 
should  be  allowed  to  be  heard  on  their  merits, 
wherever  possible,  without  doing  positive  vio- 
lence to  rules  of  procedure  and  practice.— Pacific 
Window  Glass  Co.  v.  Smith  (Cal.  App.)  898. 

.  ft  25.  Under  Rev.  Codes  1907.  §  6746,  a  de- 
fendant relying  on  counterclaims  held  entitled 
in  view  of  a  stipulation  to  open  and  close  the 
argument— T.  C.  Power  &  Bro.  v.  Turner 
(Mont.)  950. 

8  2.    Reception  of  evidence. 

•The  rule  that,  where  a  portion  of  the  testi- 
mony is  unobjectionable,  the  party  moving  to 
strike  out  must  designate  with  precision  the  par- 
ticular portion  challenged,  has  no  application 
where  the  whole  answer  is  subject  to  the  ob- 
jection made.— Sterne  v.  Mariposa  Commercial 
&  Mining  Co.  (Cal.)  66. 

•Plaintiff  held  not  entitled  to  introduce  in 
rebuttal  evidence  on  a  matter  as  to  which  he 
had  properly  introduced  evidence  as  part  of  his 
case  in  chief.— C.  Scheerer  &  Co.  v.  Deming 
(Cal.)  155. 

•A  witness  is  not  disqualified  by  having  vio- 
lated the  rule,  and  should  not  be  prevented  from 
testifying  unless  his  disobedience  was  by  the 
consent  or  procurement  of  the  party.— Hendel- 
man  v.  Kahan  (Wash.)  109. 

The  trial  court,  though  denying  a  motion  to 
strike  an  answer  as  not  being  responsive,  held 
to  have,  in  effect,  sustained  the  motion  by  di- 
recting the  witness  to  answer  the  question  as 
asked. — Johnson  v.  Northport  Smelting  &  Re- 
fining Co.  (Wash.)  746. 

8  3.   Arguments  and  oonduet  of  counsel. 

In  an  action  for  digging  a  well,  the  refusal  to 
grant  a  new  trial  on  the  ground  of  improper 
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conduct  of  plaintiffs  counsel  held  not  erroneous. 
— Prye  v.  Kalbaugh  (Utah)  331. 

§  120.  It  is  improper  to  permit  counsel,  in 
his  argument  to  the  jury,  to  read  testimony 
taken  at  another  trial.— Sullivan  v.  Seattle  Elec- 
tric Co.  (Wash.)  1109. 

S  124.  In  an  action  for  the  death  of  a  street 
car  passenger,  certain  argument  of  counsel  for 
plaintiff  held  improper.— Sullivan  v.  Seattle 
Electric  Co.  (Wash.)  1109. 

I  4.    Taking  cue  or  question  from  jury. 

•Upon  motion  for  a  nonsuit  at  the  close  of 
plaintiff's  case,  the  evidence  whether  erroneous- 
ly admitted  or  not,  if  relevant,  must  be  given 
the  benefit  of  its  full  probative  strength,  and 
any  conflict  in  the  evidence  of  the  witnesses 
cannot  be  considered.— Bush  v.  Wood  (Cal.  App.) 
709. 

•A  motion  for  nonsuit  presents  a  question  of 
law  for  the  court,  and  amounts  to  a  demurrer 
to  the  evidence,  or  an  objection  that,  admitting 
all  the  proved  material  facts  to  be  true,  they  do 
not  in  legal  effect  entitle  plaintiff  to  the  relief 
asked.— Bush  v.  Wood  (Cal.  App.)  709. 

i  165.  In  allowing  a  motion  for  nonsuit, 
plaintiff's  evidence  must  be  taken  as  admitted, 
with  every  reasonable  inference  to  be  drawn 
therefrom;  and,  if  all  the  facts  and  inferences 
would  sustain  a  verdict  for  plaintiff,  a  nonsuit 
should  not  be  granted.— Paolini  v.  Fresno  Canal 
&  Irrigation  Co.  (Cal.  App.)  1130. 

§  169.  It  is  improper  to  sustain  an  order  di- 
recting a  verdict  for  defendant,  where  reason- 
able men  might  differ  in  their  conclusions  from 
the  evidence.— Paolini  v.  Fresno  Canal  &  Irri- 
gation Co.  (Cal.  App.)  1130. 

•The  jury  in  the  first  instance  are  the  ex- 
clusive judges  of  the  credibility  of  witnesses 
and  the  weight  of  their  testimony. — Bowen  v. 
Webb  (Mont.)  839. 

•In  the  absence  of  a  motion  for  nonsuit  or 
request  to  withdraw  any  grounds  of  alleged 
negligence  from  the  jury,  a  motion  to  direct  a 
verdict  was  properly  denied,  if  there  was  evi- 
dence to  go  to  the  jury  on  any  of  the  grounds 
of  negligence  alleged.— Forquer  v.  Slater  Brick 
Co.  (Mont.)  843. 

I  140.  The  jury  are  the  judges  of  the  credi- 
bility of  witnesses.— Lehane  v.  Butte  Electric* 
Ry.  Co.  (Mont.)  1038. 

§  178.  On  motion  by  defendant  for  a  directed 
verdict,  plaintiff's  evidence  will  be  taken  as  true 
and  regarded  in  the  light  most  favorable  to  him. 
—Lehane  v.  Butte  Electric  Ry.  Co.  (Mont.) 

iosa 

•Where,  in  a  petition  in  an  action  for  the 
recovery  of  money,  allegation  that  defendant  ap- 
propriated it  to  his  own  use  is  not  shown  by 
the  evidence,  it  is  not  error  to  sustain  a  demur- 
rer thereto.— Norman  v.  Groves  (Okl.)  5G1. 

A  request  to  direct  verdict  held  properly  re- 
fused, though  the  statement  of  a  witness  was 
not  contradicted  by  direct  testimony. — Condie 
v.  Rio  Grande  Western  Ry.  Co.  (Utah)  120. 

•In  an  action  for  damages  caused  by  the  neg- 
ligent operation  of  an  automobile  by  defendants, 
whether  the  chauffeur  was  an  employe"  of  the 
other  defendants  was  for  the  jury ;  the  evidence 
being  conflicting.  —  Ottomeier  v.  Hornburg 
(Wash.)  235. 

|  5.   Instructions  to  Jury. 

§  256.  If  plaintiff  in  an  action  for  malicious 
prosecution  desired  an  instruction  defining  "mal- 
ice" in  the  language  of  Pen.  Code,  i  7,  subd.  4, 
held,  that  he  should  have  requested  it— Donati 
v.  Righetti  (Cal.  App.)  1128. 

An  instruction  grouping  the  facts  bearing  on 
contributory  negligence  held  erroneous.— Peter- 
son y.  Baker  (Kan.)  373. 


•In  an  action  for  injuries  to  a  servant,  in- 
structions on  defendant's  duty  to  give  plaintiff 
proper  instructions  held  objectionable-— Forquer 
v.  Slater  Brick  Co.  (Mont.)  843. 

9  250.  In  an  action  by  a  lessee,  an  instruc- 
tion held  erroneous  because  of  the  absence  of 
allegations  in  the  pleadings  and  of  proof  to 
justify  it.— Mitchell  v.  Henderson  (Mont.)  942. 

§  202.  Requested  instructions  embodying  cor- 
rect principles  of  law  and  not  covered  by  the 
charge  given  must  be  given.— T.  C  Power  & 
Bro.  v.  Turner  (Mont.)  950. 

S  252.  An  instruction  submitting  an  issue  to 
the  jury  in  the  absence  of  evidence  calling  for 
a  submission  thereof  is  erroneous.— T.  C.  Power 
&  Bro.  v.  Turner  (Mont)  950. 

|  191.  In  a  personal  injury  action  by  a  pas- 
senger, an  instruction  held  not  to  assume  as  a 
fact  that  plaintiff  notified  the  conductor  to  stop 
the  car,  and  that  the  car  stopped  pursuant  to 
such  notification.— Lehane  ▼.  fintte  Electric  Ry. 
Co.  (Mont.)  1038. 

§  191.   In  an  action  by  a  passenger  for  in- 

J'uries  sustained  while  alighting,  an  instruction 
teld  not  erroneous  as  assuming  facts.— Lehane 
v.  Butte  Electric  Ry.  Co.  (Mont.)  1038. 

Where  the  court  in  its  instructions  gives  a 
correct  interpretation  of  the  law  relating  to 
the  admitted  or  uncontroverted  facts,  there  it 
no  ground  for  complaint.— Choctaw,  O.  A  G.  R. 
Co.  t.  Burgess  (Okl.)  271. 

•In  an  action  for  negligence  if  plaintiff  de- 
sires the  trial  court  to  define  the  terms  "due 
care  and  caution"  or  "want  of  prudence  and 
ordinary  care"  in  an  instruction  on  contribu- 
tory negligence,  she  must  request  it  to  do  so.— 
Carroll  v.  Grande  Ronde  Electric  Co.  (Or.)  552. 

•An  exception  to  an  entire  instruction  as  a 
whole  was  unavailable  where  the  excepting  par- 
ty conceded  that  a  portion  of  the  instruction 
was  proper. — Pennington  v.  Redman  Van  4e 
Storage  Co.  (Utah)  115. 

A  charge  concretely  applying  the  principle 
attempted  to  be  stated  abstractly  in  a  requested 
charge  held  sufficient  to  warrant  a  refusal  of 
the  request— Condie  v.  Rio  Grande  Western 
Ry.  Co.  (Utah)  120. 

Refusing  a  requested  charge,  part  of  which 
is  bad,  held  not  error— Condie  v.  Rio  Grande 
Western  Ry.  Co.  (Utah)  120. 

•A  requested  instruction  for  a  directed  verdict 
on  a  single  fact,  not  decisive  of  the  whole  case, 
held  properly  refused.— Condie  v.  Rio  Grande 
Western  Ry.  Co.  (Utah)  120. 

•It  is  not  error  to  refuse  requested  instruc- 
tions covered  in  substance  by  those  given. — 
Davidson  v.  Utah  Independent  Telephone  Co. 
(Utah)  124. 

•It  is  not  error  to  refuse  requested  instruc- 
tions which  assume  the  existence  of  facts  not 
proved  or  admitted,  and  which  are  at  variance 
with  the  evidence.— Davidson  v.  Utah  Independ- 
ent Telephone  Co.  (Utah)  124. 

In  an  action  for  injury  to  growing  timber 
by  gases,  etc.,  an  instruction  held  not  to  violate 
Const,  art.  4,  §  16,  prohibiting  charges  upon 
matters  of  fact  or  comment  thereon.— Johnson 
v.  Northport  Smelting  &  Refining  Co.  (Wash.) 
746. 

•In  an  action  for  injury  to  growing  timber 
by  noxious  gases,  an  instruction,  even  if  tech- 
nically violating  Const  art  4,  prohibiting  com- 
ment on  the  facts  in  the  instructions,  held  mere- 
ly technical  error  and  harmless,  not  requiring 
reversal.— Johnson  v.  Northport  Smelting  &  Re- 
fining Co.  (Wash.)  746. 

|  6.  Verdict. 

Findings  need  not  be  in  the  identical  language 
of  the  pleadings,  but  are  sufficient  if  all  the  ma- 
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terial  lasaes  are  substantially  covered.— Aydel- 
cotte  t.  Billing  (Oal.  App.)  698. 

In  an  action  for  legal  services,  an  issue  as  to 
the  misjoinder  of  parties  plaintiff  held  sufficient- 
ly determined  by  findings  that  the  services  were 
rendered  by  plaintiff.— Aydelcotte  v.  Billing  (Cal. 
App.)  698. 

In  an  action  for  legal  services  rendered,  held 
that  an  agreement  to  pay  need  not  be  alleged, 
and  that  no  finding  thereon  was  required.— 
Aydelcotte  v.  Billing  (Cal.  App.)  6D& 

*ln  the  absence  of  special  findings,  a  general 
verdict  for  the  plaintiff  is  a  finding  of  all  the 
material  facts  alleged  in  the  petition  necessary 
to  support  it— Barrett  v.  Dessy  (Kan.)  786. 

§  329.  In  an  action  on  a  bond  for  release 
of  an  attachment,  the  only  question  of  fact  be- 
ing whether  the  undertaking  sued  on  was  the 
identical  bond  executed,  the  jury  by  rendering 
a  general  verdict  for  plaintiff  found  that  it  was. 
— Dackich  v.  Barich  (Mont.)  931. 

§  350.  In  an  action  for  injury  to  a  smelter 
employe*  caused  by  a  collision  while  running  an 
electric  motor,  certain  issues  arising  on  plain- 
tiff's testimony  held  properly  submitted.— Mit- 
chell v.  Boston  &  M.  Consol.  Copper  &  Silver 
Mining  Co.  (Mont)  1033. 

|  359.  Under  Rev.  Codes  1907,  §  6758,  special 
findings  control  a  general  verdict. — Mitchell  v. 
Boston  &  M.  Consol.  Copper  &  Silver  Mining 
Co.  (Mont)  1033. 

A  finding  as  to  the  value  of  property  alleged 
to  have  been  converted  cannot  be  upheld,  as 
a  matter  of  law,  unless  based  on  some  competent 
evidence.— Pennington  v.  Redman  Van  &  Stor- 
age Co.  (Utah)  115. 

•In  an  action  for  digging  a  well,  the  refusal 
to  submit  to  the  jury  special  issues  held  not  an 
abuse  of  the  court's  discretion.— Prye  v.  Kal- 
baugh  (Utah)  331. 

A  verdict  is  not  conclusive  on  questions  of 
fact  on  appeal,  where  it  is  inconsistent  with  the 
special  findings  which  are  themselves  inconsist- 
ent.—Boucher  v.  Oregon  R.  &  Nav.  Co.  (Wash.) 
G61. 

f  7.   Trial  by  court 

Findings  must  be  construed  to  support  the 
judgment,  if  they  can  be  reasonably  so  con- 
strued.— Lomita  Land  &  Water  Co.  v.  Robinson 
(Cal.)  10. 

It  is  the  province  of  the  trial  court  to  de- 
termine the  meaning  and  effect  of  uncertain  and 
ambiguous  evidence,  and  to  reconcile  apparent 
contradictions  and  inconsistencies,  if  reasonably 
possible.— Collins  v.  Gray  (Cal.)  142. 

•In  an  action  to  establish  plaintiff's  right  to 
use  a  pipe  line  extending  across  defendant's 
land,  whether  defendant  owned  the  entire  pipe 
line  on  his  land  held  not  in  issue  under  the 
pleadings.— Collins  v.  Gray  (Cal.)  142. 

•In  an  action  to  set  aside  decrees  of  a  court, 
where  the  facts  found  by  the  court  conclusively 
showed  the  validity  of  the  decrees,  findings  on 
other  issues  held  immaterial  and  unnecessary. — 
Fogg  v.  Perris  Irr.  Dist.  (Cal.)  316 ;  People  v. 
Same,  Id. 

*A  general  finding  that  all  the  material  de- 
nials and  averments  of  the  answer  to  the  com- 
plaint are  true,  and  that  all  material  averments 
of  the  amended  complaint  in  intervention  are 
true,  was  sufficient  for  any  purpose.— Holt  Mfg. 
Co.  v.  Collins  (Cal.)  516. 

§  396.  Under  Code  Civ.  Proc.  §  462.  a  find- 
ing whether  facts  establishing  an  affirmative 
defense  pleaded  exist  held  within  the  issues 
raised  by  the  law  on  the  answer.— Peck  v. 
Noee  (Cal.)  865. 


Findings  must  be  construed  so  as  to  uphold  a 
judgment  rather  than  to  defeat  it.— Murphy  v. 
Stelling  (Cal.  App.)  672. 

•Finding  held  sufficient  in  the  absence  of  a 
request  for  a  more  specific  finding,  notwith- 
standing it  did  not  indicate  what  elements  were 
considered  in  ascertaining  damages.— Murphy  v. 
Stelling  (Cal.  App.)  672. 

•Where  the  findings  are  not  responsive  to 
the  case  made,  the  judgment  will  be  reversed. 
— Uhrlaub  v.  McMahon  (Idaho)  784. 

i  8.   Waiver  and  correction  of  irregu- 
larities and  errors. 

•Defendant's  waiver  of  a  motion  for  nonsuit 
by  proceeding  with  its  evidence  only  extends  to 
allowing  plaintiff  the  benefit  of  any  evidence 
thereafter  introduced.  —  Dimuria  v.  Seattle 
Transfer  Co.  (Wash.)  657. 

TROVER  AND  CONVERSION. 

Harmless  error,  see  Appeal  and  Error,  §§  20,  22. 
Sufficiency  of  finding  as  to  value  of  property, 
see  Trial,  §  6. 

I   1.  Actions. 

•In  an  action  for  conversion  of  personal  prop- 
erty, plaintiff  held  entitled  to  recover  the 
value  of  certain  heirlooms  and  keepsakes,  rea- 
sonably based  on  their  sentimental  value  to 
her.— Pennington  v.  Redman  Van  &  Storage  Co. 
(Utah)  115. 

•In  an  action  for  conversion  of  certain  furni- 
ture,, etc.,  the  value  thereof,  for  the  purpose 
of  determining  defendant's  damages,  held  what 
the  articles  were  worth  to  plaintiff  for  the  uses 
and  purposes  for  which  she  had  them. — Penning- 
ton v.  Redman  Van  &  Storage  Co.  (Utah)  115. 

In  an  action  for  conversion  of  personal  prop- 
erty, defendants  held  not  liable  for  punitive 
damages.— Pennington  v.  Redman  Van  &  Stor- 
age Co.  (Utah)  115. 

A  verdict  for  damages  for  conversion  of  cer- 
tain household  furniture,  etc.,  in  the  sum  of 
$2202.00.  held  excessive,  and  should  be  reduced 
to  $1130.55.— Pennington  v.  Redman  Vari  4fc 
Storage  Co.  (Utah)  115. 

TRUST  DEEDS. 

See  Chattel  Mortgages;  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 

TRUSTS. 

Charitable  trusts,  see  Charitiea 

Conclusiveness  of  adjudication  in  respect  to- 
trust  estate,  see  Judgment,  f  9. 

Effect  of  trust  on  limitation,  see  Limitation  of 
Actions,  8  2. 

Holding  proceeds  of  judgment  in  trust  by  ad* 
ministrator,  see  Executors  and  Administra- 
tors, §  2. 

Limitations  in  action  to  recover  property  held 
in  trust  see  Limitation  of  Actions,  §  1. 

§  1.   Creation,  existence,  and  validity. 

|  110.  Evidence  in  an  action  to  establish  a 
trust  in  an  irrigation  enterprise  held  to  show 
confidential  relations  between  decedent  and  de- 
fendants.— Beckwith  v.  Sheldon  (Cal.)  867. 

|  110.  Facts  held  to  show  the  existence  of  a 
partnership  relation  in  an  irrigation  enterprise. 
—Beckwith  v.  Sheldon  (Cal.)  867. 

§  108.  Evidence  in  an  action  to  establish  a 
trust  in  an  irrigation  project  held  admissible  on 
plaintiffs  part.— Beckwith  v.  Sheldon  (Cal.)  867. 
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SS  17,  18.  A  writing  held  required,  by  Civ. 
Code,  |  852,  to  change  a  constructive  trust  of 
land  to  an  express  trust.— Norton  v.  Bassett 
(Cal.)  894. 

S  11.  Under  Civ.  Code,  tit  4,  If  847,  857. 
a  trust  to  convey  property  after  the  death  of 
the  life  tenant  held  void.— In  re  Leavitt  (Cal. 
App.)  916. 

8  52.  Where  property  was  conveyed  in  trust 
to  pay  the  income  to  the  life  tenant  and  convey 
to  others  on  her  death,  the  trust  to  convey 
being  void,  the  only  duties  left  for  the  trustee 
to  perform  were  to  collect  rents  and  pay  taxes. 
—In  re  Leavitt  (Cal.  App.)  916. 

S  61.  An  express  trust  to  collect  rents,  pay 
taxes,  etc.,  held  to  terminate  ipso  facto  on  the 
death  of  the  life  tenant.— In  re  Leavitt  (Cal. 
App.)  916. 

§  103.  Certain  property  held  not  to  have  been 
acquired  by  defendants  as  agents  of  plaintiffs 
and  to  be  withheld  in  violation  of  their  trust— 
Mackel  v.  Nolan  (Cal.  App.)  1128. 

•Creation  of  resulting  trusts.— Walker  v.  Bruce 
(Colo.)  250. 

'Evidence  held,  to  show  that  a  resulting  trust 
existed  in  certain  mining  property,  defendant 
holding  a  one-half  interest  in  the  enterprise 
in  trust  for  plaintiff.— Walker  v.  Bruce  (Colo.) 
250. 

•Resulting  trusts  may  be  shown  by  parol  tes- 
timony.—Walker  v.  Bruce  (Colo.)  250. 

•"Constructive  trusts"  defined.— Walker  v. 
Bruce  (Colo.)  250. 

Facts  held  not  to  raise  the  relation  of  trustee 
and  cestui  que  trust  between  a  second  mort- 
gagee, who  purchased  the  mortgaged  premises 
at  the  sale  under  the  first  mortgage,  and  third 
and  fourth  mortgagees.— Haag  v.  Baker  (Kan.) 
473. 

•Where  the  agent  of  a  railroad  company 
improperly  used  its  funds  in  buildiug  specula- 
tions with  complainants,  the  railroad  company 
was  entitled  to  all  benefits  which  would  accrue 
to  the  agent  under  his  contract.— Choctaw,  O. 
&  G.  R.  Co.  v.  Sittel  (Okl.)  363. 

One  held  without  equitable  interest  in  a  con- 
tract for  the  purchase  of  real  estate.— Elliott  v. 
Bozorth  (Or.)  632. 

In  an  action  to  enforce  a  resulting  trust, 
evidence  held  to  show  that  the  property  was 
purchased  in  the  first  instance  by  plaintiff,  and 
that  the  written  contract  of  purchase  was  made 
in  her  name  and  for  her  use  and  benefit,  and 
not  for  the  use  and  benefit  of  her  father.— 
Christensen  v.  Williams  (Utah)  219. 

{  S.    Management  and  disposal  of  trust 
property. 

•A  trust  deed  authorizing  the  board  of  an 
agricultural  association  to  sell  or  dispose  of 
land  for  the  purpose  of  meeting  expenses  of 
litigation  held  to  empower  a  conveyance  of  the 
land  itself  to  an  attorney  for  legal  services  ren- 
dered, notwithstanding  Civ.  Code,  §  1721,  de- 
fining a  "sale."— Mansfield  v.  District  Agr.  Ass'n 
No.  6  (Cal.)  150. 

•  Where  the  board  of  an  agricultural  associa- 
tion was  authorized  to  dispose  of  land  held 
in  trust  by  it  to  meet  expenses  of  litigation,  in 
the  absence  of  fraud  or  gross  abuse  of  dis- 
cretion, the  board  is  the  exclusive  judge  of  a 
necessity  for  such  disposal,  and  the  discretion 
will  not  be  controlled.— Mansfield  v.  District 
Agr.  Ass'n  No.  6  (Cal.)  150. 

§  244.  An  involuntary  trust  held  not  changed 
to  a  voluntary  trust  by  recognition  of  the 
trust  by  the  trustee's  guardian,  or  by  the  ad- 
ministrator of  another.— Norton  v.  Bassett  (Cal.) 
894. 


and    compensation  of 


I  3.  Accounting 
trustee. 

|  815.  Irrespective  of  whether  a  trustee 
entitled  to  compensation  under  Civ.  Code  | 
2274,  relating  to  a  trustee's  compensation  when 
not  fixed  by  the  trust,  except  as  provided  by 
Code  Civ.  Proa  f  1700,  relating  to  compensa- 
tion in  testamentary  trusts,  and  tinder  Code 
Civ.  Proa  g  1618,  relating  to  an  executor's 
compensation,  the  compensation  actually  allow- 
ed the  trustee  held  liberal,  so  that  he  may  not 
complain  of  it.— In  re  Leavitt  (Cal.  App.)  916. 

S  319.  Under  Civ.  Code,  f  2274,  relating  to 
trustee's  compensation,  except  in  cases  of  tes- 
tamentary trusts  under  Code  Civ.  Proc.  §  1700, 
and  Code  Civ.  Proa  §  1618,  a  trustee  held 
not  entitled  to  the  commissions  to  which  his 
predecessors  would -have  been  entitled  had  they 
not  waived  compensation. — In  re  Leavitt  (CaL 
App.)  916. 

|  829.  On  an  appeal  by  a  trustee  from  an  or- 
der fixing  his  compensation,  the  commissions  al- 
lowed being  liberal  under  the  circumstances, 
whether  appellant's  compensation  should  have 
been  allowed  on  the  amount  actually  accounted 
for  by  him,  or  on  the  amount  for  which  the 
life  tenant  sold  her  estate,  as  was  done,  need 
not  be  determined,  respondent  not  objecting  to 
the  compensation  as  allowed,  and  the  order 
will  be  affirmed.— In  re  Leavitt  (Cal.  App.)  916. 

•In  a  suit  against  a  constructive  trustee  for 
an  accounting,  the  party  liable  to  render  the 
account  has  the  burden  of  proving  allowances 
or  credits  which  he  may  claim. — Choctaw,  O. 
&  G.  R.  Co.  v.  Sittel  (Old.)  363. 


S  4. 


tent  and  enforcement  of 


Establishmc 
trust. 

A  decree  distributing  the  estate  of  a  testator 
on  a  trust  held  to  vest  the  widow  of  the  testa- 
tor with  a  legal  estate  in  remainder,  descendible 
to  her  heirs  on  her  death,  notwithstanding  Civ. 
Code,  §  863.— Keating  v.  Smith  (CaL)  300. 

5  366.  Persons  claiming  interest  in  property, 
which  plaintiff  claims  is  held  in  trust  for  hi* 
benefit,  are  proper  parties  defendant.— Beck- 
with  v.  Sheldon  (Cal.)  867. 

A  complaint  in  an  action  to  establish  a  trust 
in  real  property,  held  bad  for  failing  to  show 
that  plaintiff  had  any  title  at  the  commence- 
ment of  the  action.— Mel vin  v.  Melvin  (Cal. 
App.)  696. 

A  person  held  precluded  from  recovering  a 
claim  for  professional  services  against  the  pa- 
tient's administrator  by  laches.— Lau  ridsen  v. 
Lewis  (Wash.)  663. 


UNDERTAKINGS. 

See  Bonds. 

On  appeal,  see  Appeal  and  Error,  f  5. 

USURY. 

§   1.    Usurious    contract*    and  transac- 
tions. 

•There  must  be  an  intent  to  take  unlawful 
interest  to  constitute  usury.— Covington  v.  Fish- 
er (Okl.)  615. 

•The  interest  which  would  become  due  at  the 
end  of  the  term  for  which  a  loan  is  made,  not 
exceeding  one's  years  interest  in  all.  may  b* 
deducted  from  the  loan  in  advance. — Covington 
v.  Fisher  (Okl.)  615. 

•A  clause  in  a  note  reading:  "With  interest 
at  12  per  cent  per  annum  after  maturity,  in- 
terest payable  semi-annually,  defaulting  inter- 
est to  draw  same  rate  as  principal"— does  not 
make  such  note  usurious  on  its  face.— Covington 
v.  Fisher  (Okl.)  615. 


•Point  annotated.  U—  syllabus. 
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UNDUE  INFLUENCE. 

Procuring  execution  of  deed,  see  Deeds,  |  8. 

UNITED  STATES. 

Citizens,  see  Citizens. 

Courts,  see  Courts,  §  7. 

Indians,  see  Indians. 

Public  lands,  see  Public  Lands,  f  1. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

USAGES. 

See  Customs  and  Usages. 

VACATION. 

Of  garnishment,  see  Garnishment,  J  L 

Of  judgment,  see  Judgment,  $$  1,  5. 

Of  order  overruling  motion  for  new  trial  In 
criminal  prosecution,  see  Criminal  Law,  $  16. 

Of  order  overruling  motion  in  arrest  of  judg- 
ment in  criminal  prosecution,  see  Criminal 
Law,  §  16. 

VALUE. 

Limits  of  jurisdiction,  see  Courts,  f  8. 

VARIANCE. 

Between  pleading  and  proof  in  civil  actions,  see 
Pleading,  §  9. 

VENDOR  AND  PURCHASER. 

See  Sales. 

Admissions  in  pleading  in  suit  to  foreclose  con- 
tract to  convey,  see  Pleading,  §  3. 

Excuses  for  failure  to  perform  contract  for  sale 
of  ^mining  property,  see  Mines  and  Minerals, 

Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of,  §  1. 

Right  of  vendee  to  charge  vendor  with  mechan- 
ic's lien,  see  Mechanics'  Liens,  §  2. 

Sales  by  or  to  co-tenants,  see  Tenancy  in  Com- 
mon, §  1. 

Sales  of  mineral  lands,  see  Mines  and  Minerals, 
I  1. 

Sales  of  trust  property,  see  Trusts,  5  2. 

Scope  and  extent  of  review  in  action  to  re- 
scind sale,  see  Appeal  and  Error,  §  11. 

Specific  performance  of  contract,  see  Specific 
Performance. 

§  1.   Requisites  and  -validity  of  contract. 

§  25.  A  contract  for  the  sale  of  real  estate 
held  executed  and  delivered,  within  Civ.  Code, 
S  1059.-Carr  v.  Howell  (Cal.)  886. 

$  32.  Evidence  held  to  warrant  a  finding  that 
a  contract  for  the  sale  of  real  estate  was  not 
procured  by  the  fraud  of  the  purchaser  or  the 
agent  of  the  vendor.— Carr  v.  Howell  (Cal.) 


A  contract,  if  considered  as  amounting  to  an 
option,  held  to  be  revocable  where  not  support- 
ed by  a  consideration,  and  not  accepted  by  the 
other  party.— Mitchel  v.  Gray  (Cal.  App.)  160. 

The  sale  on  an  option  is  an  executed  contract. 
-Marsh  v.  Lott  (Cal.  App.)  163. 

Rule  stated  as  to  revocation  of  an  option  to 
buy  property,  and  its  effect  to  terminate  the 
right  to  complete  the  purchase.— Marsh  v.  Lott 
(Cal.  App.)  168. 


Any  money  consideration,  however  small,  paid 
and  received  for  an  option  to  purchase  property 
at  its  adequate  value,  is  binding  upon  the  seller 
thereof  for  the  time  specified  therein.— Marsh 
v.  Lott  (Cal.  App.)  163. 

Const,  art.  13,  §  5,  held  not  to  invalidate  a 
contract  to  convey  as  to  interest  on  the  pur- 
chase price  stipulated  for  therein. — Vance  Red- 
wood Lumber  Co.  v.  Durphy  (Cal.  App.)  702. 

§  2.    Modification  ox  rescission  of  con- 
tract. 

*A  purchaser  in  a  contract  for  the  sale  of 
real  estate  held  entitled  to  recover  the  part  of 
the  price  paid  on  the  vendor  being  unable  to 
convey  a  title  clear  of  incumbrances  as  con- 
tracted for.— Tandy  v.  Waesch  (Cal.)  69. 

•A  contract  purchaser  of  land  held  guilty  of 
laches  in  bringing  an  action  to  rescind  the  con- 
tract.— Kornblum  v.  Arthurs  (Cal.)  420. 

Upon  a  foreclosure  of  the  rights  of  a  contract 
purchaser  of  land,  held  consonant  with  equity  to 
allow  the  purchaser  10  days'  time  in  which  to 
preserve  his  rights  in  the  property  upon  pay- 
ment of  the  moneys  provided  in  his  contract.— 
Kornblum  v.  Arthurs  (Cal.)  420. 

Where  a  contract  purchaser  of  land  had  been 
allowed  extensions  of  time  for  payments,  and 
had  been  guilty  of  laches  in  suing  to  rescind 
the  contract,  in  which  a  foreclosure  of  his  in- 
terest was  decreed,  an  allowance  of  10  days 
to  pay  the  amount  due  held  not 'an  unjustly 
short  limit  of  time. — Kornblum  v.  Arthurs  (Cal.) 
420. 

§  119.  A  vendee's  right  to  rescind  for  fraud, 
resulting  in  a  failure  of  title  to  a  portion  of  the 

Sroperty,  held'  lost  by  delay.— Brown  v.  Gordon- 
'iger  Mining  &  Reduction  Co.  (Colo.)  1042. 

S  3.    Performance  of  contract. 

In  an  action  to  foreclose  a  contract  to  con-' 
vey  on  the  purchaser's  default,  interest  held 
properly  awarded. — Vance  Redwood  Lumber  Co. 
v.  Durphy  (Cal.  App.)  702. 

|  181.  A  claim  against  the  vendors  of  certain 
property  held  not  a  valid  "lien,"  within  a  con- 
tract of  sale  providing  for  the  application  of 
a  part  of  the  price  to  the  payment  of  liens.— 
Brown  v.  Gordon-Tiger  Miniug  &  Reduction  Co. 
(Colo.)  1042. 

S  4.   Rights  and  liabilities  of  parties. 

•A  contract  reciting  that  the  owner  of  prem- 
ises had  received  of  a  person  $100  as  a  deposit 
on  the  purchase  price,  $2,500  balance  to  be  paid 
upon  the  delivery  of  an  unlimited  certificate  of 
title,  does  not  confer  a  right  of  possession  upon 
the  person. — Winchester  v.  Becker  (Cal.  App.) 
74. 

Under  certain  conveyances  and  contracts,  the 
legal  and  equitable  title  to  land  in  controversy 
held  to  have  passed  to  plaintiff  and  to  interven- 
er.—Huff  v.  Sweetser  (Cal.  App.)  705. 

|  242.  Where  a  deed  is  attacked  for  fraud, 
and  grantee  pleads  that  he  is  a  bona  fide  pur- 
chaser, the  burden  of  proof  is  on  him— Brooks 
v.  Garner  (Okl.)  990. 

•The  fact  that  a  purchaser  from  a  mort- 
gagor after  foreclosure  and  sale  entered  into  pos- 
session of  the  premises  for  a  time  and  made  im- 
provements thereon  held  not  to  affect  the  title 
of  the  purchaser  at  the  foreclosure  sale,  in  view 
of  Sess.  Laws  1893,  p.  60,  c.  42.— Young  v. 
Davis  (Wash.)  506. 

•Under  Sess.  Laws  1893,  p.  65,  c.  42,  a  pur- 
chaser from  a  mortgagor  after  foreclosure  and 
sale  held  to  take  with  notice  of  the  foreclosure 
proceedings,  and  acquire  only  such  interest  as 
the  mortgagor  had  in  the  premises.— Young  v. 
Davis  (Wash.)  506. 

§   5.   Remedies  of  vendor. 

•A  vendor's,  equitable  lien  to  secure  the  pur- 
chase price  does  not  arise  until  the  purchaser 


•Point  annotated.  See  syllabus. 
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default*. — Vance  Redwood  Lumber  Co.  v.  Dur- 
phy  (C*I.  App.)  702. 

*A  vendee,  having  a  -bond  for  title  and  In 
possession,  mar  resist  payment  of  price  when' 
the  title  has  failed,  bat  mast  offer  to  restore 
the  premises.— Pagh  v.  Stigler  (OU.)  066. 

f  314.  An  answer  in  an  action  on  a  land  con- 
tract held  to  state  a  good  defense.— Lanning  t. 
McNeill  (Wash.)  1093. 

VENUE. 

Allegation  of  in  indictment,  see  Indictment  and 

Information,  §  2. 
In  criminal  prosecutions,  see  Criminal  Law,  |  2. 
Of  suit  to  quiet  title,  see  Quieting  Title,  I  L 
Review  of  discretion  of  court  on  application 

for  change  of,  see  Criminal  Law,  f  27. 

|  1.    Domicile  or  residence  of  parties. 

•The  rule  that  a  defendant,  served  in  a  county 
other  than  the  one  in  which  the  action  is 
brought,  will  not  be  bound,  if  the  resident  de- 
fendant was  joined  to  obtain  jurisdiction  of  such 
nonresident  defendant,  held  not  to  apply  against 
a  plaintiff  suing  in  good  faith. — Hawkins  v. 
Brown  (Kan.)  479. 

*A  defendant,  served  in  a  county  other  than 
the  one  In  which  the  action  Is  brought,  will  not 
be  held  bound,  If  the  resident  defendant  was 
joined  to  ohtain  jurisdiction  over  such  nonresi- 
dent defendant,  and  not  to  recover  a  judgment 
against  the  .resident  defendant.— Hawkins  v. 
Brown  (Kan.)  479. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  Trial,  |  4. 
In  civil  actions,  see  Trial,  8  6. 
In  criminal  prosecutions,  see  Criminal  Law,  f 
14. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  f  17. 
Setting  aside,  see  New  Trial,  |  2. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  8  4. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  8  5. 

VIEWERS. 

Highway  viewers,  see  Highways,  8  L 


VILLAGES. 

See  Municipal  Corporations. 

VOIR  DIRE. 

Examination  of  juror,  see  Jury,  8  2. 


See  Elections; 


VOTERS. 


WAIVER. 


See  Estoppel. 

Of  objections  to  particular  acts,  instruments, 
or  proceedings. 

See  Appearance;  Criminal  Law,  8  15;  Indict- 
ment and  Information,  8  8;  Pleading,  8  10; 
Tender ;  Trial,  8  8. 

Certification  of  record  on  appeal,  see  Criminal 
Law,  8  2L 


Error  waived  in  appellate  court,  see  Appeal 

and  Error,  I  23. 
Misjoinder  of  parties,  see  Parties,  f  8. 

Of  rights  or  remedies. 
Set  New  Trial,  8  2. 

Contract  provisions,  see  Contracts,  8  4. 
Presence  of  accused  at  trial,  see  Criminal  Law, 

t  & 

Right  to  appeal,  see  Appeal  and  Error,  |  2. 

WARDS. 

See  Guardian  and  Ward. 

WARNING. 

Of  dangen  in  city  streets,  see  Municipal  Cor- 
porations, 8  6. 
To  servant,  see  Master  and  Servant,  8  4. 

WARRANT. 

For  arrest,  see  Criminal  Law,  8  4. 
Orders  for  payment  from  public  funds,  see  Mu- 
nicipal Corporations,  8  7.  , 

WARRANTY. 

By  insured,  see  Insurance,  8  2. 
On  sale  of  goods,  see  Sales,  8  & 

WATERS  AND  WATER  COURSES. 

See  Drains;  Navigable  Waters. 

Actions  for  injunction  to  prevent  diversion  of 

water,  see  Injunction,  8  3. 
Admissions  in  pleading  in  action  to  establish 

right  to  pipe  line,  see  Pleading,  8  3. 
Adverse  possession  of  water  pipe  lines,  see  Ad- 
verse Possession,  8  1. 
Conclusiveness  of  adjudication  in  suit  involving 

water  rights,  see  Judgment,  8  9. 
Exemption  from  execution  of  land  of  irrigation 

district,  see  Execution,  8  L 
Harmless  error  in  action  for  flooding  land,  see 

Appeal  and  Error,  8  20. 
Harmless  error  in  irrigation  proceedings,  see 

Appeal  and  Error,  8  18. 
Parties  on  appeal  in  suit  to  enjoin  maintenance 

of  dam,  see  Appeal  and  Error,  8  4. 
Recovery  for  services  in  digging  well,  see  Work 

and  Labor. 

Release  of  injuries  caused  by  dam,  see  Release, 


8  1.   Natural  water  courses. 

An  owner  of  a  tract  of  land  abutting  on  a 
stream  may,  on  conveying  a  parcel  not  contigu- 
ous to  the  stream,  convey  a  riparian  right  there- 
to—Strong v.  Baldwin  (Cal.)  178. 

Where  land  abutting  on  a  stream  is  parti- 
tioned in  court  proceedings,  and  appropriate 
provision  for  riparian  rights  is  made  in  the  de- 
cree as  to  the  parcels  allotted  thereby  which 
do  not  abut  on  the  stream,  the  riparian  rights 
constitute  a  narcel  of  the  land  so  allotted.— 
Strong  v.  Baldwin  (Cel.)  178. 

Conveyances  of  land  not  abutting  on  a  stream 
held  to  make  riparian  rights  parcels  of  the 
land  conveyed.— Strong  v.  Baldwin  (Cal.)  178. 

Where  a  tract  conveyed  by  the  owner  to  a 
grantee  abutted  on  a  river,  no  special  provision 
was  necessary  to  carry  the  riparian  rights.— 
Strong  v.  Baldwin  (Cal.)  178. 

A  decree  of  partition  of  land  abutting  on  a 
stream  held  to  give  to  parcels  not  abutting  on 
the  stream  riparian  rights  as  parcels  of  the 
land.— Strong  v.  Baldwin  (Cal.)  178. 

*  Point  annotated.  See  syllabus. 
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i  2.   Appropriation  mad  prescription. 

Evidence  held  to  justify  a  finding  that  owners 
of  land  had,  prior  to  a  designated  year,  acquir- 
ed by  prescription  title  to  a  ditch  over  the  land 
of  another,  together  with  a  right  to  conduct 
through  it  a  designated  quantity  of  water  for 
purposes  of  irrigation.— Strong  v.  Baldwin 
(Cal.)  17& 

In  a  suit  to  obtain  a  decree  declaring  that 
certain  persons  were  not  entitled  to  waters  of 
a  stream,  the  court  properly  refused  to  decree 
the  quantity  of  water  the  respective  parties 
were  entitled  to.— Strong  v.  Baldwin  (Cal.)  178. 

Where  a  judgment  did  not  purport  to  define 
the  extent  of  the  riparian  rights  in  a  stream, 
the  question  whether  the  allegations  in  the 
pleading  were  sufficiently  certain  as  to  the  ex- 
tent of  the  riparian  rights  was  immaterial. — 
Strong  v.  Baldwin  (Cal.)  17& 

In  a  suit  to  obtain  a  decree  enjoining  a  par- 
ty from  interfering;  with  the  use  of  an  irriga- 
tion ditch,  a  pleading  which  clearly  sets  forth 
the  facts  constituting  the  basis  of  the  claims 
of  the  parties  to  the  waters  of  the  ditch  held- 
sufficient— Strong  v.  Baldwin  (Cal.)  178. 

Prescriptive  rights  of  owners  of  land  to  an 
irrigation  ditch,  over  the  land  of  -another,  to- 
gether with  the  right  to  carry  water  through 
it,  held  not  extinguished  under  Civ.  Code,  |  811. 
—Strong  v.  Baldwin  (Cal.)  17a 

The  execution  of  leases  by  the  owner  of  land, 
over  which  an  irrigation  ditch  ran.  held  not 
to  operate  to  divest  another's  prescriptive  title 
to  the  ditch.— Strong     Baldwin  (Cal.)  178. 

f  133.  Notices  of  appropriation  of  water 
posted  within  200  feet  of  the  place  where  de- 
cedent posted  his,  both  being  intended  for  an 
extensive  irrigation  project,  >vere  in  substan- 
tially the  same  place. — Beckwith  v.  Sheldon 
(Cal.)  867. 

S  133.  Rights  of  decedent  and  his  associates 
under  notices  of  appropriation  of  water  for  an 
irrigation  project  posted  by  him  stated.— Beck- 
with v.  Sheldon  (Cal.)  867. 

A  suit  to  determine  the  extent  and  priority 
of  a  water  right  and  appropriation  is  of  the 
nature  of  an  action  to  quiet  title.— Taylor  v. 
Hulett  (Idaho)  37. 

The  courts  of  Idaho  in  protecting  water  rights 
may  determine  rights  and  priorities  in  the  same 
stream  beyond  the  state  line,  and  decree  the 
extent  of  title  and  the  right  of  possession  of  the 
subject-matter  located  within  the  state.— Taylor 
v.  Hulett  (Idaho)  87. 

•Rev.  Civ.  Code,  S  4852,  relating  to  actions 
involving  water  rights,  held  permissive,  and 
not  mandatory. — Sloan  v.  By  ere  (Mont.)  856. 

As  against  subsequent  appropriates,  held,  an 
appropriator  of  water  from  a  stream  for  irri- 
gating land  on  one  side  of  the  stream  could  not 
change  the  use  to  land  on  the  other  side.— 
Williams  v.  Altnow  (Or.)  539. 

f  3.   ConTcyanoes  and  contracts. 

Under  a  contract  granting  water  rights,  the 
use  of  pumps  as  directed  by  an  engineer  selected 
by  plaintiff  held  to  be  "development  work"  with- 
in the  contract,  and  a  proper  means  of  increas- 
ing the  flow,  and  the  fact  that  pumps  had  never 
been  used  on  the  ranch  or  in  the  county  for  that 
purpose  was  immaterial.— Garvey  Water  Co.  v. 
Huntington  Land  &  Improvement  Co.  (Cal.)  42a 

•Evidence  held  to  support  a  finding  that  plain- 
tiff's grantor  of  ah  interest  in  an  irrigation 
ditch  did  not,  prior  to  his  conveyance  to  plain- 
tiff, convey  any  interest  to  another  which  the 
other  could  have  transferred  to  defendant.— 
Bowen  v.  Webb  (Mont.)  839. 

|  4.    Artificial    ponds,    reservoirs,  and 
channels,  dams,  and  (towage. 

In  a  suit  to  enjoin  the  maintenance  of  splash 
dams  above  plaintiffs'  milldam,  the  evidence  held 


to  show  that  the  operation  of  plaintiffs'  plant 
was  seriously  interfered  with  by  the  manner 
in  which  defendant  operated  his  dam.— Trulling- 
er  v.  Howe  (Or.)  548. 

8  5.   Public  water  supply. 

In  an  action  to  establish  plaintiffs  right  to 
use  a  pipe  line  across  defendant's  land  for  the 
purpose  of  carrying  water,  the  evidence  held  to 
support  the  finding  of  the  trial  court  that  plain- 
tiff had  a  right  to  carry  a  certain  quantity  of 
water  each  month.— Collins  v.  Gray  (Cal.)  142. 

In  an  action  to  establish  plaintiff's  interest 
in  a  pipe  line  extending  across  defendant's  land 
and  his  right  to  use  the  line  for  carrying  wa- 
ter, a  finding  that  plaintiff  had  used  the  prop- 
erty adversely  for  five  years,  accompanied  by  a 
finding  of  all  the  facts  necessary  to  constitute 
a  title  by  prescription,  held  a  good  finding  of  in- 
terest in  the  pipe  line  to  the  extent  of  the  ad- 
verse use,  without  an  additional  express  find- 
ing of  ownership ;  and  a  statement  in  the  find- 
ings that  plaintiff  was  not  the  owner  of  the 
pipe  line  construed  as  meaning  that  he  had  not 
received  any  legal  title  thereto  by  conveyance, 
and  that  his  title  was  by  prescriptive  right. — 
Collins  v.  Gray  (Cal.)  142. 

A  document  held  sufficient  as  both  a  notice 
and  petition  for  the  organization  of  an  irriga- 
tion district. — Fogg  v.  Ferris  Irr.  Dist.  (Cal.) 
316;  People  v.  Same,  Id. 

Certain  irregularities  in  petition  for  organiza- 
tion of  an  irrigation  district  held  not  to  render 
the  proceedings  void  after  confirmation:  the 
purpose  of  Laws  1889,  p.  212,  c.  178,  being  to 
furnish  a  barrier  against  attacks  after  con- 
firmation, on  the  ground  of  prior  frauds.— Fogg 
v.  Perris  Irr.  Dist.  (Cal.)  316;  People  v.  Same, 
Id. 

Notices  of  hearing  for  confirmation  of  pro- 
ceedings to  organize  an  irrigation  district  held 
to  sufficiently  describe  the  property  affected, 
in  view  of  Laws  1887,  p.  30,  c.  34,  f  3.— Fogg  v. 
Perris  Irr.  Dist  (Cal.)  316;  People  v.  Same,  Id. 

The  fact  that  irrigation  district  boundaries 
were  changed  after  original  organization  held 
not  to  make  a  reference  to  the  district  by  name 
in  notices  of  hearing  for  confirmation  insuffi- 
cient as  an  identification.— Fogg  v.  Perris  Irr. 
Dist.  (Cal.)  316 ;  People  v.  Same,  Id. 

#  'Under  Laws  1889,  p.  212,  c.  178,  I  1»  ■  peti- 
tion and  notice  for  confirmation  of  proceedings 
to  issue  and  sell  bonds  of  an  irrigation  district 
held  sufficient  to  support  a  decree  confirming 
the  proceedings  to  organize  the  district. — Fogg 
v.  Perris  Irr.  Dist.  (Cal.)  316 ;  People  v.  Same, 
Id. 

•A  company  supplying  water  for  domestic  pur- 
poses held  required,  on  furnishing  water  for  a 
boiler  in  a  laundry,  to  use  appliances  to  keep 
water  supplied  to  the  boiler  from  returning  to 
the  mains.— Bouri  v.  Spring  Valley  Water  Co. 
(Cal.  App.)  530. 

•One  receiving  from  a  company,  which  also 
supplied  water  for  domestic  purposes,  water  for 
a  boiler  used  in  a  laundry,  held  required  to  pro- 
vide safety  appliances  for  the  escape  of  steam 
from  the  boiler.— Bouri  v.  Spring  Valley  Water 
Co.  (Cal.  App.)  530. 

A  company  supplying  water  for  a  boiler  used 
in  operating  a  laundry  held  liable  for  the  explo- 
sion of  the  boiler  caused  by  excessive  steam 

f ressure.— Bouri  v.  Spring  Valley  Water  Co. 
Cal.  App.)  530. 

A  complaint  in  an  action  against  a  water 
company  for  the  explosion  of  a  boiler  result- 
ing from  the  company  installing  a  check  valve 
in  the  pipe  through  which  it  supplied  water  to 
the  bofler  held  bad  on  demurrer.— Bouri  v. 
Spring  Valley  Water  Co.  (Cal.  App.)  530. 

Plaintiff  suing  for  the  explosion  of  a  boiler 
held  required  to  show  that  an  act  of  defendant 
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supplying  water  for  the  boiler  constituted  neg- 
ligence so  flagrant  as  to  overcome  the  wrong- 
ful act  of  plaintiff  himself.— Bouri  v.  Spring 
Valley  Water  Co.  (Cal.  App.)  530. 

S  262.  If  defendant  negligently  permitted 
water  from  its  irrigation  ditch  to  escape  onto 
plaintiff's,  land,  because  of  defects  in  the  ditch, 
or  allowed  the  flow  to  be  obstructed  so  as  to 
cause  it  to  seep  through  the  ditch  and  injure 
the  land,  defendant  would  be  liable— Paolini  v. 
Fresno  Canal  &  Irrigation  Co.  (Cal.  App.)  1130. 

S  263.  In  an  action  for  injury  to  land  from 
leakage  from  defendant's  irrigation  ditch,  wheth- 
er the  land  was  injured  by  the  seepage  of  water 
from  the  ditch  held  for  the  jury.— Paolini  v. 
Fresno  Canal  &  Irrigation  Co.  (Cal.  App.)  1130. 

Where  a  house  and  lot  were  damaged  by  rea- 
son of  the  breaking  of  a  water  company's  pipe 
and  flooding  of  the  premises  in  consequence  of 
the  negligent  maintenance  of  the  pipe,  a  recov- 
ery for  the  damages  sustained  was  justified.— 
French  v.  West  Seattle  Light  &  Water  Co. 
(Wash.)  60. 

In  an  action  against  a  water  company  for  in- 
jury to  a  house  and  lot  by  reason  of  a  water 
pipe  breaking  and  flooding  the  premises,  the  ver- 
dict held  not  excessive.— French  v.  West  Seattle 
Light  &  Water  Co.  (Wash.)  60. 

WAYS. 

Private  rights  of  way,  see  Easements. 
Public  ways,  see  Highways;   Municipal  Cor- 
porations, SS  5,  6. 

WEAPONS. 

•Wilson's  Rev.  &  Ann.  St  1903.  8  2502,  pro- 
hibiting the  carrying  of  concealed  weapons, 
was  not  in  violation  of  the  Oklahoma  Constitu- 
tion, declaring  that  the  right  of  citizens  to  car- 
ry and  bear  arms  shall  never  be  prohibited. — 
Ex  parte  Thomas  (Okl.)  260. 

Wilson's  Rev.  &  Ann.  St.  1903,  8  2502,  held 
not  repealed  by  section  2503,  but  both  were  car- 
ried forward  into  the  laws  of  Oklahoma  on  its 
admission  into  the  Union  by  section  2  of  the 
Schedule  of  the  Constitution.— Ex  parte  Thomas 
(Okl.)  260. 

WELLS. 

Oil  or  gas  wells,  see  Mines  and  Minerals,  f  2. 

WIDOWS. 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  Descent  and  Distribution,  8  1. 

WILLS. 

See  Descent  and  Distribution;   Executors  and 

Administrators. 
Charitable  bequests  and  devises,  nee  Charities. 
Construction  and  execution  of  trusts,  see  Trusts. 
Courts  of  probate,  see  Courts,  8  5. 
Right  to  Jury  trial  in  will  contest,  see  Jury, 

%  1. 

6  1.   Nature  and  extent  of  testamentary 
power. 

*A  holographic  will  disposing  of  property  for 
a  charitable  use  construed,  and  held  valid  to 
the  extent  of  one-third  of  the  estate,  as  limited 
by  Civ.  Code,  8  1313.— In  re  Peabody's  Estate 
(Cal.)  184. 

f  2.   Testamentary  eapaeity. 

8  55.  Evidence  held  to  show  that  testatrix 
possessed  testamentary  capacity  at  the  time  she 
executed  her  will.— In  re  Miller's  Estate  (Mont.) 
935 ;  Miller  v.  Bush,  Id. 


8  3.   Requisites  and  validity. 

8  120.  The  request  to  the  witnesses  to  be  at- 
testing witnesses  to  a  will  may  be  made  by 
words  or  signs;  anything  conveying  to  them 
the  idea  that  they  are  desired  to  be  witnesses 
is  a  good  request— In  re  Miller's  Estate  (Mont) 
935;  Miller  v.  Bush,  Id. 

8  119.  It  is  not  essential,  under  Rev.  Code* 
1907,  8  4726,  that  testator  should  expressly  ask 
the  subscribing  witnesses  to  sign  or  expre^ij 
declare  that  the  instrument  is  his  wilL — In  r* 
Miller's  Estate  (Mont)  935;  Miller  v.  Bush. 
Id. 

8  111.  A  will  held  sufficiently  signed  by  tes- 
tatrix as  required  by  Rev.  Codes  1907,  i  4726.- 
In  re  Miller's  Estate  (Mont)  935;  Miller  v. 
Bush,  Id. 

•At  common  law  a  will  takes  effect  at  the 
death  of  testator,  unless  its  language  by  fair 
construction  indicates  otherwise,  and  a  l**gacy 
therein  does  not  become  vested  until  that  time.— 
Scott  v.  Ford  (Or.)  99. 

I  4.   Probate,  establishment,  and  nnnnl- 
ment. 

The  purpose  of  a  petition  for  the  probate  of 
a  will  under  Code  Civ.  Proc.  8  1299,  is  to  give 
jurisdiction,  and  one  not  interested  in  sustaining 
the  validity  of  the  will  may  petition  for  the  pro- 
bate thereof.— In  re  Edwards*  Estate  (Cal.)  23. 

The  words  "to  have  a  will  proved"  in  Cod* 
Civ.  Proc  8  1299,  construed,  and  held  to  re- 
quire the  court,  before  admitting  a  will  to  pro- 
bate, to  find  the  facts.— In  re  Edwards'  Estate 

(Cal.)  23. 

A  creditor  held  authorised  to  petition  for  toe 
probate  of  the  will  of  his  deceased  debtor. — In 
re  Edwards'  Estate  (Cal.)  23. 

Under  Code  Civ.  Proc.  If  1837,  1388.  prior 
to  the  amendment  of  1907,  one  held  guilty  of 
want  of  diligence  in  prosecuting  his  petition 
to  revoke  the  probate  of  a  will,  authorising  the 
dismissal  thereof.— Focha  v.  Focha's  Estate 
(Cal.  App.)  321. 

8  302.  In  a  proceeding  for  the  probate  of  a 
will,  evidence  held  to  show  that  each  of  the 
attesting  witnesses  signed  as  a  witness  at  the 
request  of  testatrix  and  in  her  presence. — In  rr 
Miller's  Estate  (Mont.)  935 ;  Miller  v.  Bosh,  Id. 

8  302.  Evidence  held  to  show  that  testatrix 
at  the  time  of  subscribing  the  will  declared  that 
the  instrument  was  her  will  as  required  by  Rev. 
Codes  1907,  8  4726.— In  re  Miller's  Estate 
(Mont)  935;   Miller  v.  Bush,  Id. 

•On  a  trial  de  novo  in  the  district  court  of 
a  cause  appealed  from  a  judgment  of  the  pro- 
bate court  refusing  to  admit  a  will  to  probate. 
held  not  error  for  the  district  court  to  require 
appellant  to  make  a  prima  facie  showing  en- 
titling the  will  to  probate.— Cartwright  v.  Hol- 
comb  (Okl.)  385. 

8  5.  Construction. 

•The  law  favors  testacy  and  only  in  cas» 
of  intestacy  does  the  state  distribute  the  prop- 
erty of  decedent  under  its  laws  of  succession.— 
In  re  Edwarda'  Estate  (Cal.)  23. 

Will  construed,  and  held  to  create  a  condi- 
tional gift,  within  Comp.  Laws  1907,  8  27!^. 
to  be  defeated  on  the  beneficiary  entering  into 
a  polygamous  marriage.— In  re  Poppleton  s  Es- 
tate (Utah)  138 ;  Appeal  of  Perks,  Id. 

•Comp.  Laws  1907X  8  2777,  relating  to  the 
construction  of  technical  words  in  wills,  held 
but  declaratory  of  the  rule  prevailing  at  com- 
mon law.— In  re  Pqppleton's  Estate  (Utah)  13s> ; 
Appeal  of  Perks,  Id. 

•The  intention  of  a  testator  is  to  be  ascer- 
tained from  the  language  of  the  will,  and,  where 
the  meaning  is  not  clear,  the  courts  must  look 
to  the  conditions  surrounding  the  testator  at 
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the  time  the  will  was  made.— In  re  Poppleton's 
Estate  (Utah)  138;  Appeal  of  Perks,  Id. 

•Comp.  Laws  1907,  I  2767,  relating  to  the 
construction  of  wills  according  to  the  intention 
of  the  testator,  construed,  and  held  to  control 
all  provisions  in  which  rules  of  construction  are 
given.— In  re  Poppleton's  Estate  (Utah)  138; 
Appeal  of  PerkB,  Id. 

I  6.   Right,  and  liabilities  of  devisees 
and  legatees. 

•At  common  law,  where  a  legatee  dies  before 
testator,  the  legacy  lapses  and  falls  into  the 
body  of  the  estate,  and  is  uot  payable  to  his 
executor  or  administrator.— Scott  v.  Ford  (Or.) 
99. 

WITNESSES. 

See  Evidence. 

Credibility  of,  aa  question  for  jury,  see  Trial, 
I  4. 

Experts,  see  Evidence,  f  8. 

Harmless  error  in  examination  of,  see  Appeal 
and  Error,  §  18. 

Instructions  as  to  invading  province  of  jury,  see 
Criminal  Law,  §  11. 

Opinions,  see  Evidence.  8  8. 

Requisites  and  sufficiency  of  instructions  aa  to, 
see  Criminal  Law,  |  12. 

Review  of  credibility  of,  see  Appeal  and  Er- 
ror, |  17. 

Review  of  discretionary  rulings  In  examination, 

see  Appeal  and  Error,  f  16. 
Separation  at  trial,  see  Criminal  Law,  fi  9. 
To  signature  of  will,  see  Wills,  5  8. 

8  1.  Competency. 

•Plaintiff  held  incompetent,  under  Bellinger's 
Ann.  Codes  &  St.  8  5991  (Pierce's  Code,  §  937), 
to  testify  to  a  transaction  with  decedent,  though 
another  had  done  so.— Preston  v.  Hill-Wilson 
Shingle  Co.  (Wash.)  293. 

I  2.  Examination. 

*A  question  asked  a  witness  on  cross-examina- 
tion held  proper.— Gondolfo  v.  Oarbarino  (Cal. 
App.)  203. 

•Refreshing  memory  of  witness  by  transcript 
of  his  testimony  on  preliminary  examination 
held  proper.— People  v.  Izlar  (Cal.  App.)  685. 

•In  an  embezzlement  csBe,  a  question  asked 
a  witness  held  not  to  assume  that  the  money 
in  question  had  been  delivered  to  accused. — 
People  v.  Carlson  (Cal.  App.)  827. 

S  287.  The  scope  and  extent  of  testimony 
admissible  on  redirect  examination  to  explain 
the  testimony  on  cross-examination  stated. — 
People  v.  Corey  (Cal.  App.)  907. 

8  287.  The  cross-examination  tending  to  show 
that  prosecutrix  might  have  had  the  intercourse 
after  the  alleged  rape,  when  she  was  found 
on  the  street  In  the  nighttime,  a  question  on 
redirect  examination  as  to  why  she  was  on  the 
street  was  proper.— People  v.  Corey  (Cal.  App.) 
907. 

8  240.  Allowing  leading  questions  to  a  child 
as  a  witness  held  a  matter  in  the  sound  dis- 
cretion of  the  trial  court.— People  v.  Gregory 
(Cal.  App.)  912. 

f  269.  Where,  on  the  original  examination  of 
a  witness,  no  reference  was  made  to  a  par- 
ticular subject,  cross-examination  on  that  sub- 
ject was  improper— T.  C.  Power  &  Bro.  v. 
Turner  (Mont.)  950. 

f  3.   Credibility,   impeachment,  contra- 
diction, and  corroboration. 

•In  rebuttal  of  impeaching  testimony  of  dec- 
larations, held,  all  the  conversation  could  be 
given.— People  v.  Hutchings  (Cal.  App.)  325. 

•Before  contradictory  statements  may  be  in- 
troduced to  impeach  a  witness,  held,  he  must  be 
asked  if  he  made  them.— People  v.  Hutchings 
(Cal.  App.)  325. 


•Defendant  making  himself  a  witness  in  his 
own  behalf  held  subject  to  same  rules  of  im- 
peachment aa  others.— People  v.  Hutchings  (Cal. 
App.)  325. 

A  witness  held  not  impeached  by  the  reading 
of  the  transcript  of  his  testimony  on  the  pre- 
liminary examination.— People  v.  Izlar  (Cal. 
App.)  685. 

8  357.  An  impeaching  witness  may  be  asked 
whether  he  would  believe  another  witness  upou 
oath  from  his  general  knowledge  of  the  latter's 
reputation  for  truth.— People  v.  Corey  (Cal. 
App.)  907. 

8  357.  The  .adoption  of  one  method  of  im- 
peachment does  not  exclude  the  party  adopting 
It  from  availing  himself  of  any  other  methods 
provided  by  law. — People  v.  Corey  (Cal.  App.) 

8  350.  For  the  purpose  of  impeaching  the 
credibility  of  a  witness,  he  may  be  asked  on 
cross-examination  if  he  has  been  convicted  of 
a  felony  or  any  crime  involving  a  want  of 
moral  character,  but  it  is  improper  to  ask  him 
if  he  has  been  indicted,  arrested,  or  imprisoned 
before  his  conviction  for  any  offense.— Price  v. 
United  States  (Okl.  Or.  App.)  1056. 

•Cross-examination  of  a  witness  to  discredit 
his  testimony  held  properly  allowed,  though  it 
incidentally  appeared  therefrom  that  a  corpora- 
tion might  be  liable  for  any  judgment  recover- 
ed by  plaintiff  against  defendant.— Perry  v. 
City  of  Centralia  (Wash.)  802. 

WORDS  AND  PHRASES. 

•"Actual  fraud."— Krasilnikoff  v.  Dundon  (Cal. 
App.)  172. 

•"Adultery."— People  v.  Silva  (Cal.  App.)  202. 
•"Aid  and  abet."— Lomita  Land  &  Water  Co. 

v.  Robinson  (Cal.)  10. 
•"Appeal."— State  v.  Preston  (Nev.)  388. 
•"Arms."— Ex  parte  Thomas  (Okl.)  260. 
•"Assessment."— Bottle  Min.  &  Mill.  Co.  v.  Kern 

(Cal.)  25. 

"As  soon  aa  he  can."— Benton  Benton  (Kan.) 
378 

•"Authorized."— Schlarb  v.  Castaing  (Wash.) 
289. 

•"Award."— Olston  v.  Oregon  Water  Power  & 

Ry.  Co.  (Or.)  538. 
"By-law."— Town  of  Sapulpa  v.  Sapulpa  Oil  & 

Gas  Co.  (Okl.)  1007. 
•"Challenge."— State  v.  Ju  Nun  (Or.)  96. 
"Children?— Walker  v.  Roberson  (Okl.)  609. 
"Cocktail."— State  v.  Pigg  (Kan.)  859. 
"Completion   of  contract."— Coffey   v.  Smith 

(Or.)  1079. 

•"Constructive  trusts."— Walker  v.  Bruce  (Colo.) 
250 

•"Contempt."— In  re  Creely  (Cal.  App.)  766; 

State  v.  District  Court  of  Second  Judicial 

Dist.   of   Montana,    Silver    Bow  County 

(Mont.)  841. 
•"Damaged."— Lund  v.  Idaho  &  W.  N.  R.  R. 

(Wash.)  663. 
•"Decree."— Schlarb  v.  Castaing  (Wash.)  289. 
•"De  facto  jury."— State  v.  Ju  Nun  (Or.)  96. 
"Delivered."— Carr  v.  Howell  (Cal.)  885. 
•"Delivery."— Melvin  v.  Melvin  (Cal.  App.)  696. 
"Development  work."— Garvey  Water   Co.  v. 

Huntington  Land  &  Improvement  Co.  (Cal.) 

428. 

•"Discretion."— State  v.  Foren  (Kan  )  791. 
•"Dispose  of."— Mansfield  v.  District  Agr.  Ass"n 

No.  6  (Cal.)  150. 
•"Doing   business."— Lilly-Brackett  v.  Sonne- 

mann  (Wash.)  505. 
•"Domestic  purposes."— City  of  Erie  v.  Brie  Gas 

&  Mineral  Co.  (Kan.)  468. 
"Due  process  of  law." — In  re  McPhee's  Estate 

(Cal.)  878. 

•"Engage  in  speculating,  or  in  options  on  grain, 
stock  or  produce.'—  Hoffman  v.  Farmers' 
Co-op.  Shipping  Ass'n  (Kan.)  440. 
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•"Equitable  action."-Litch  v.  O'Connor  (CaL 
App.)  207. 

"Estoppel."— Town  of  Sapulpa  v.  Sapulpa  Oil 

&  Gas  Co.  (Okl.)  1007. 
•"Evidence."— Carter  ▼.  Cummings-Nielson  Co. 

(Utah)  834. 

•"Exceptions."— Sellgman  y.  Carr  (Cel.  App.) 

324. 

•"Exclusive   agency."— Hunter   v.  Wenatchee 

Land  Co.  (Wash.)  494. 
•"Extortion."— State  v.  Wainright  (Wash.)  51. 
"False    imprisonment,"— Douati    v.  Righetti 

(CaL  App.)  1128. 
•"Felony."-State  v.  Biggs  (Or.)  713. 
•"Filed.**— Covington  v.  Fisher  (Okl.)  615. 
"Filing  of  the  contract"— Burnett  v.  Glas  (Cal.) 

•"Final"  judgment."— Lincoln  Northern  By.  Co. 

v.  Wiswell  (Cal.  App.)"  530. 
•"Final  order."— Kath  v.  Histogenetic  Medicine 

Co.  (Wash.)  404. 
•"Final    order   of    condemnation."  —  Lincoln 

Northern  Ry.  Co.  v.  Wiswell  (Cal.  App.)  530. 
"Fraudulent  concealment."— T.  O.  Power  &  Bro. 

v.  Turner  (Mont.)  950. 
"Gambling."— State  v.  Shanklin  (Wash.)  969. 
"Gaming."— State  v.  Shanklin  (Wash.)  969. 
•"General."— City   of   Eugene   v.  Willamette 

Valley  Co.  (Or.)  817. 
•"General  election."— State  v.  Reed  (Or.)  627. 
•"Grand  larceny."-People  v.  Hutchings  (Cal. 

App.)  325. 
•"Hawker."— State  v.  Bayer  (Utah)  120. 
•"Heirs."— In  re  MeGee's  Estate  (Cal.)  299. 
"Indictment."-Evans  v.  Willis  (Okl.)  1047. 
"Information."— Evans  v.  Willis  (Okl.)  1047. 
"In  session."— State  v.  Strange  (Wash.)  233. 
"Institution  under  exclusive  management  and 

control  of  state."— Board  of  Directors  of 

Woman's  Relief  Corps  Home  Ass'n  of  Cali- 
fornia v.  Nye  (Cal.  App.)  208. 
"Interest  of  partner  in  partnership  property."— 

Jones  v.  Way  (Kan.)  437. 
•"Interlocutory  order."— Savage  v.  Smith  (Cal.) 

821. 

"In  their  discretion."— Giffln  y.  King  County 

(Wash.)  230. 
•"Involuntary  payment."— Taylor  v.  Kelleher 

(Colo.)  253. 

•"Judgment."— Ex  _parte   Collins   (Cal.  App.) 

188;    Central  Trust  Co.  of  California  v. 

Holmes  Min.  Co.  (Nev.)  390;  Waymire  v. 

Shipley   (Or.)   807;    Schlarb  v.  Castaing 

(Wash.)  289. 
•"Judgment  roll."— Stoner  v.  City  Council  of 

City  of  Los  Angeles  (Cal.  App.)  692. 
•"Judicial  discretion."— State  v.  Foren  (Kan.) 

791. 

•"Jurisdiction."— Dahlgren  v.  Superior  Court  of 
Santa  Cruz  County  (Cal.  App.)  681 ;  Sloan 
y.  Byers  (Mont.)  855. 

"Kilo."— Ellsworth  v.  Knowles  (Cal.  App.)  690. 

•"Knowledge." — Tonopah  Lumber  Co.  v.  Neva- 
da Amusement  Co.  (Nev.)  636. 

"Lien."— Brown  v.  Gordon-Tiger  Mining  &  Re- 
duction Co.  (Colo.)  1042. 

•"Local  law."— City  of  Pond  Creek  v.  Haskell 
(Okl.)  338. 

"Malicious  prosecution."— DonatI   v.  Righetti 

(CaL  App.)  1128. 
•"Manner.'r— Porter  v.  Brook  (Okl.)  643. 
•"Manslaughter."— People  v.  Huntington  (Cal. 

App.)  700. 

"Marrying  again."— In  re  Popplcton's  Estate 

(Utah)  138 ;  Appeal  of  Perks.  Id. 
•"Mayor."— City  of  San  Buenaventura  v.  Mc- 

Guire  (Cal.  App.)  526. 
•"Mining     partnership."— Walker    y.  Bruce 

(Colo.)  250. 
•"Misdemeanor."— State  v.  Biggs  (Or.)  713. 
•"Municipal   affair."— People  v.  City  of  Los 

Angeles  (Cal.)  311. 
•"Murder."— People  v.  Huntington  (Cal.  App.) 

700. 

•"Navigable  stream."— Trullinger  v.  Howe  (Or.) 
548. 


"Negligence."— Chicago,  R.  I.  &  P.  Ry.  Co.  t. 

Lacy  (Kan.)  1025. 
•"Net  profits."— City  of  Erie  v.  Erie  Gas  & 

Mineral  Co.  (Kan.)  468. 
"New  trial."— Scott  v.  Ford  (Or.)  99. 
•"Next  general  election."—  Wainwright  t.  Fore 

(OkL)  831. 

•"Noxious."— Johnson  y.  Northport  Smelting  & 
Refining  Co.  (Wash.)  746. 

"OfTense  against  good  morals."— State  v.  Way- 
mire (Or.)  46. 

•"Order  after  judgment"— Savage  v.  Smith 
(Cal.)  821. 

"Ordinance."— Town  of  Sapulpa  v.  Sapulpa  Oil 

&  Gas  Co.  (Okl.)  1007. 
"Ordinance  of  a  general  and  permanent  nature." 

—Town  of  Sapulpa  v.  Sapulpa  Oil  &  Gas 

Co.  (Okl.)  1007. 
"Other    suitable    articles."— State    v.  Major 

(Wash.)  249. 
•"Party."— Armstrong  v.  Portland  Ry.  Co.  (Or.) 

•"Peddler."— State  v.  Bayer  (Utah)  129. 
•"Person  primarily  liable."— Wolstenholme  t. 

Smith  (Utah)  329. 
"Place  where  gambling  is  carried  on." — State  t. 

Shanklin  (Wash.)  969. 
•"Pound."— Ellsworth  v.  Knowles  (Cal.  App.) 

690. 

"Preference."— BIyth  &  Fargo  Co.  v.  Kastor 

(Wyo.)  921. 
"Premedidated    malice."— State    v.  Bridgham 

(Wash.)  1096. 
•"Private  property."— Lund  v.  Idaho  &  W.  N. 

R.  R.  (Wash.)  665. 
•"Privies.'>-Holt  Mfg.  Co.  v.  Collins  (Cal.)  510. 
•"Probable."— Ex  parte  Heacock  (CaL  App.i  77. 
•"Probable  cause. '— Booraem  v.  Potter  Hotel 

Co.  (Cal.)  65;  Ex  parte  Heacock  (Cal.  App.i 

77. 

"Promise  of  valuable  consideration."— Bush  v. 

Head  (Cal.)  512. 
"Public."— State  v.  Barnes  (Okl.)  997. 
"Public  good."— State  v.  Barnes  (Okl.)  997. 
•'•Public  nuisance."— Randall  v.   Freed  (CaL) 

669 

"Public  use."— State  v.  Barnes  (OkL)  997. 
"Public  utility."— State  v.  Barnes  (Okl.)  997. 
"Purchase."— Marsh  v.  Lott  (CaL  App.)  103. 
"Recklessness."— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Lacy  (Kan.)  1025. 
"Remains  due."— Hendelman  v.  Kahan  (Wash.) 

109. 

•"Rendition  of  judgment."— Central  Trust  Co. 
of  California  v.  Holmes  Min.  Co.  (Nev.) 
390. 

"Repository  of  judicial  power."— State  v.  Keen- 
er (Kan.)  860. 

•"Reservations."— Seligman  v.  Carr  (Cal.  App.) 
324. 

•"Restraining  order."— State  v.  Johnston  (Kan.) 
790. 

•"Resulting  trust"— Walker  v.  Bruce  (Colo.) 
250. 

•"Sale.'  — Mansfield  v.  District  Agr.  Ass'n  No.  6 

(Cal.)  150. 

•"Self-executing."— State  v.  Scales  (Okl.)  584. 
"Sight   draft   against   papers."— Ellsworth  v. 

Knowles  (CaL  App.)  690. 
•"Special  law."— City  of  Pond  Creek  v.  Haskell 

(OkL)  338. 

"Street."— Davidson  v.  Utah  Independent  Tele- 
phone Co.  (Utah)  124. 

•"Team."— Krebs  Hop  Co.  v.  Taylor  (Or.)  44. 

•"Temporary  injuuction."— State  v.  Johnston 
(Kan.)  790. 

•"Testimony."— Carter    v.  Cummings-Nielson 

Co.  (Utah)  334. 
"To  go."— Krating  v.  Smith  (CaL)  300. 
"To  have  a  will  proved."— In  re  Edwards*  Estate 

(CaL)  23. 

•"Transfer."— In  re  Peabody's  Estate  (Cal.)  184. 
•"Tunnels."— Garvey  Water  Co.  v.  Huntington 

Land  &  Improvement  Co.  (Cal.)  428. 
"Under  full  control."— Neary  v.  Northern  Pac. 

Ry.  Co.  (Mont.)  944. 


•Point  annotated.  See  syllabus. 
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•"Void  and  of  no  effects-Central  Oil  Co.  of 
Los  Angeles  v.  Southern  Refining  Co.  (Cal.) 
177. 

"Wantonness."— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Lacy  (Kan.)  1025. 
•"Wells."— Garvey  Water  Co.  v.  Huntington 

Land  &  Improvement  Co.  (Cal.)  428. 
"When."-State  v.  Huston  (Okl.)  982. 
"Whole  time."— McBrian   t.   Nation  (Kan.) 

798. 

"Without  prejudice."— A.  H.  Averhill  Machinery 

Co.  v.  Allbritton  (Wash.)  1082. 
•"Writ  of  error."— State  v.  Preston  (Nev.)  388. 
•"Writ  of  review."— Hall  v.  Dunn  (Or.)  811. 

WORK  AND  LABOR. 

Computation  of  interest  on  recovery,  see  Inter- 
est, S  2. 

Liens  for  work  and  materials,  see  Mechanics' 
Liens. 

Review  of  question!  of  fact,  see  Appeal  and 
Error,  f  17. 

In  an  action  for  digging  a  well,  an  instruc- 
tion held  to  fairly  state  the  law  of  the  case.— 
Prye  v.  Kalbaugh  (Utah)  881. 


•A  complaint  in  an  action  for  services  in  dig- 
ging a  well  held  to  state  a  cause  of  action.— 
Prye  v.  Kalbaugh  (Utah)  331. 

•Where  services  are  rendered  by  a  member  of 
the  family  of  the  one  receiving  the  benefit  there- 
of, the  law  does  not  imply  a  promise  to  pay 
therefor:  but  the  facts  must  warrant  the  in- 
ference that  the  services  were  not  to  be  rendered 
gratuitously.— Pelton  v.  Smith  (Wash.)  460. 

•In  an  action  for  services  rendered  by  a  mem- 
ber of  the  family  of  the  person  receiving  the 
benefit  thereof,  evidence  held  to  justify  a  finding 
that  there  was  an  understanding  that  the  person 
performing  the  services  should  receive  compen- 
sation therefor.— Pelton  v.  Smith  (Wash.)  460. 

WRITS. 

See  Process. 

Particular  writs. 
See  Certiorari;   Execution;   Habeas  Corpus; 

Injunction;    Mandamus;    Prohibition;  Quo 

Warranto ;  Replevin. 
Writ  of  error,  see  Appeal  and  Error. 

YEAR. 

Estates  for  years,  see  Landlord  and  Tenant. 


•Poimt  annotated.  See  syllabus. 
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